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THE JURISPRUDENCE OF AFFIRMATIVE
ACTION: A POST-REALIST ANALYSIS

Jan G. Deutsch*

In this essay, Professor Deutsch explains why the Realists'

description of our legal system is invalid and then proposes a

post-Realist explanation of it. Using the example ofaffirmative
action, he attempts to demonstrate both why society accepts
desegregation decrees andwhyjudges often reject racial quotas
although such quotas may be the most efficient means of
remedying past discrimination.

I

In a civil law jurisdiction, one is presumed to be able adequately to
define the law by pointing to the volume containing the relevant

statutory provisions. The emphasis on process that represents the

permanent contribution of the work of Henry Hart brings into

prominence the fact that the common law concept of precedent
incorporates this act of pointing. What is perhaps most remarkable
about this incorporation is the self-definitional aspect that makes it
possible to assert that the law is completely defined bywhat the courts
say it is. In practical terms, what makes this incorporation feasible is
that the value of any system consists of its application to particular
instances; what precedents mean are the propositions for which they
are cited by future courts.1
To understand our post-Realist era in legal history, it seems

appropriate to engage in the act of oversimplification required by any
attempt to account for a shift in intellectual perspective. For the
Realists, precedent does not actually define the law, but rather serves
�Professor of Law, Yale University; A.B. 1955, LL.B. 1962, Ph.D. 1962, Yale University.
1. R. Pound, The Formative Era of American Law 112 (1938) ("Until the world stands still

and life ceases to involve activity and change, every code and every corpus juris will be subject to
alteration and interpretation and revision.")

879
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as a justification for a decision rooted in the values of the particular
judge;2 itmerely gives the appearance ofharmony and continuity as the
judge applies his biases and sympathies to a given situation.3 Although
recognizing that it is through an oversimplification, I nonetheless will
try to demonstrate that the Realists failed to create a satisfactory legal
theory because of a naive overestimation of the claritywithwhich truth
about what law is can be communicated. What I am attempting, in
short, is to demonstrate the explanatory power of the metaphor.
The general jurisprudential question I will attempt to answer is why

the common law is effective: why this nation�and even a separate and
equal branch4�continues to obey judges possessing power "over
Neither the sword Nor the purse."5 Because the common law is a

system thatworks through application ofprecedent to facts and facts to
precedent, the focus will be upon a particular concrete situation, and
the example of affirmative action is particularly enhghtening.
The Realist postulates a judge subjectively perceiving a goal, who

then acts to achieve that goal in the most efficient manner available.
Yet even courts who have accepted the need for affirmative action in

implementing desegregation decrees often have resisted the most

efficient means to that end,6 the imposition of racial quotas.7 Thus�
and this is what the post-Realist has come to recognize�the judge's
perception of the goal and of the available means is tempered by the
role imposed on him both personally and institutionally, that of serving
as a filter for the values of society.What causes the judge to implement
something other than his own individual biases and sympathies is not

2. G. White, The American Judicial Tradition 274 (1976).
3. Id.
4. See United States v. Nixon, 418 U.S. 683, 707 (1974) (legitimate needs of judicial process

may outweigh generalized assertion of executive privilege as to confidential communications).
5. The Federalist No. 78, at 504 (A. Hamilton) (Bicentennial ed., R. Luce, Inc. publisher

1976).
6. The argument assumes that racial quotas would be the most efficient means of attaining

desegregation. If one defines desegregation as access to resources by the disadvantaged group

equivalent to that previously afforded the advantaged group, the assumption seems justified.
7. E.g., Kirkland v. New York State Dep't of Correctional Servs., 520 F.2d 420, 428-30 (2d

Cir.) (district court improperly imposed racial quota on state civil service eligibility list, but other
relief affirmed; clear-cut, long-term, egregious discrimination absent and effect of discrimination
on small, identifiable group otherwise remediable), rehearing en banc denied, 531 F.2d 5 (2d Cir.
1975); Weber v. Kaiser Aluminum & Chem. Corp., 415 F. Supp. 761, 768 (E.D. La. 1976) (courts
are reluctant to impose racial quotas because inequitable); BridgeportEduc. Ass'n v. Zinner, 415
F. Supp. 715,723-24 (D. Conn. 1976) (unsettled whether court may order racial preference after
finding prior discrimination); cf. United Jewish Orgs., Inc. v. Carey, 45 U.S.L.W. 4221, 4231-33

(U.S. Mar. 1, 1977) (Burger, C.J., dissenting) ("strict quota" approach by state to redistricting
under Voting Rights Act not consonant with earlier Supreme Court decisions; "racial gerry
mandering" improper even if purpose is to aid blacks); De Funis v. Odegaard, 416 U.S. 312, 336
(1974) (Douglas, J., dissenting) ("no constitutional right for any race to be preferred"); Bakke v.
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the dead hand of precedent, but the living force of others' values. The
strength of our common law is thus that it can reconcile contradictions

by embracing the social goals in whose service the Realists wished to
enlist the law, while simultaneously guarding against implementation
of individual biases and sympathies by, ifnecessary, rejecting themost
efficient means of implementing those goals.
The Realist school of thoughtwas a product of an era inwhich Social

Darwinism largely accomplished in its sphere what Newton was

regarded as having accomplished in the physical realm�the replace
ment of the judgmental morality of religious injunctions with appar
ently scientific descriptions of mechanisms. As a result, the Realists
could ignore the distinction between the scientific law, which defines
what must be if certain conditions are satisfied, and the moral law,
which defines what ought to be.8 Law made by judges is in fact a

description of howmembers of societywant each other to behave; each
person wants to impose his own values, but he also wants every other

person not to impose his own on liim. Thus, by ignoring the distinction
between law as a must and law as an ought, the Realists failed to

recognize that law's essentially contradictory nature accurately mir
rors the tragic condition of human existence.

n

The essence of the human tragedy�in fact, what defines the human
condition�is the consciousness ofmortality. In social terms, it was to
the repression of this consciousness that Freud traced cultural

Regents of the Univ., 18 Cal. 3d 34, 55, 553 P.2d 1152, 1166, 132 Cal. Rptr. 680, 694 (1976) (no
ameliorative measures may be related to race), cert, granted, 45 U.S.L.W. 3570 (U.S. Feb. 22,
1977) (No. 76-811). "The permissible scope of the use of quotas as a remedy in discrimination
cases remains a delicate question." United States v. New Hampshire, 539 F.2d 277, 280 n.4 (1st
Cir. 1976). Some Supreme Court decisions do imply that quotas may be an appropriate remedy,
but the Court has not yet faced the issue squarely. See, e.g., Swannv. Charlotte-MecklenburgBd.
ofEduc, 402 U.S. 1, 25 (1971); United States v. Montgomery County Bd. ofEduc, 395 U.S. 225,
236 (1969). In United Jewish Organizations, Inc. v. Carey the Court found that compliance with
section 5 of the Voting Rights Act often requires the use of racial considerations in redistricting.
45 U.S.L.W. 4221, 4225 (U.S. Mar. 1, 1977). The plurality opinion concluded that, although the
state "used race in a purposeful manner,'' neither the fourteenth nor fifteenth amendment was
infringed because whites were not "under-represented relative to their share of the population."
Id. at 4227.
8. This is one example of the oversimplification towhich Ipreviously referred. Of course, not all

Realists ignored the "ought," but all did focus on the "is." Compare Pound, The Call for aRealist
Jurisprudence, 44Harv. L. Rev. 697, 697 (193 1) (work ofRealists is not concerned with questions
ofwhat ought to be) with Llewellyn, SomeRealismAboutRealism�Responding toDeanPound, 44
Harv. L. Rev. 1222, 1262 (1931) (survey of Realist literature shows Pound wrong). Dealingwith
the "is" was the Realists' great contribution.
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expression in Civilization and Its Discontents.9 On a personal level, the
individual defines himself as a human being bymaintaining awareness
of the similarity between himself and others while sustaining those
differences that define his own individuality. In personal terms,
therefore, what is repressed is the fact of individualmortality that is the
ultimate human similarity. The most common manifestation of this

repression is the individual's need to reproduce himself. Children,
however, are not the only symbolic form of immortality. Group
membership�identification as a member of a group that survives
individual deaths�also fulfills this need.
The pursuit of legitimacy by political authority�the justification for

coercion of the individual in furtherance of supraindividual goals� is

unending because of the permanent tension between the two aspects of
the individual's definition of himself as human. Whatever status an

individual accepts by identifyinghimself as amemberof the groupmay,
over time, conflict with a desire to discard that identification, to
express individual values free of the obligations of group membership,
or to assume membership in a different group. In a large and diverse

society, the resolution of such conflicts maywell require choices by the
individual as to which memberships are preferred; it may also require
the individual to subjugate some individual values to the values of the
group, to express those conflicting individual values in a manner

acceptable to the group, or to obscure his belief in those conflicting
values.10 These resolutions may occur consciously, as expressions of a
strong belief in how the system should operate or in what is most

expedient in the particular situation, or unconsciously, because group
dynamics influence individual values.

m

According to the analysis adumbrated above, the decision in Dred
Scott11 represents an attempt by the Justices of the Supreme Court to
avoid resolving such a conflict between the individual and the groups of
which he is a potential member by defining the individual plaintiff as
belonging to a group existing outside the political community defined
by the Constitution. The Court described its duty as deciding "whether
the facts stated in the plea are sufficient to show that the plaintiff is not
entitled to sue as a citizen in a court of the United States": 12

9. S. Freud, Civilization and Its Discontents 69-75 (J. Riviere trans. 1958).
10. See generally L. Festinger, A Theory of Cognitive Dissonance (1957).
11. Scott v. Sandford, 60 U.S. (19 How.) 393 (1857).
12. Id. at 402.



1977] Jurisprudence 883

The question is simply this: Can a negro, whose ancestors

were imported into this country, and sold as slaves, become a

member of the political community formed and brought into
existence by the Constitution of the United States . . . .13

In the opinion of the court, the legislation and histories of
the times, and the language used in the Declaration of

Independence, show that neither the class of persons who
had been imported as slaves, nor their descendants, whether
they had become free or not, were then acknowledged as a

part of the people, nor intended to be included in the general
words used in that memorable instrument.14

Yet the men who framed this declaration were great
men�high in literary acquirements�high in their sense of

honor, and incapable of asserting principles inconsistent
with those on which they were acting. They perfectly
understood the meaning of the language they used, and how
it would be understood by others; and they knew
that it would not in any part of the civilized world be

supposed to embrace the negro race, which, by common

consent, had been excluded from civilized Governments and
the family ofnations, and doomed to slavery. They spoke and
acted according to the then established doctrines and

principles, and in the ordinary language of the day, and no

one misunderstood them. The unhappy black race were

separated from the white by indelible marks, and laws long
before established, and were never thought of or spoken of
except as property, and when the claims of the owner or the

profit of the trader were supposed to need protection. 15

The powers over person and property of which we speak
are not only not granted to Congress, but are in express terms
denied, and they are forbidden to exercise them. . . . And if

Congress itself cannot do this�if it is beyond the powers
conferred on the Federal Government�it will be admitted,
we presume, that it could not authorize a territorial
Government to exercise them. It could confer no power on

13. Id. at 403.
14. Id. at 407.
15. Id. at 410.
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any local Government, established by its authority, to violate
the provisions of the Constitution.
It seems, however, to be supposed, that there is a

difference between property in a slave and other property,
and that different rules may be applied to it in expounding
the Constitution of the United States. And the laws and

usages of nations, and the writings of eminent jurists upon
the relation ofmaster and slave and their mutual rights and
duties, and the powers which Governments may exercise
over it, have been dwelt upon in the argument.
But in considering the question before us, itmust be borne

in mind that there is no law of nations standing between the
people of the United States and their Government, and

interfering with their relation to each other. . . . And if the
Constitution recognises the right ofproperty of themaster in
a slave, and makes no distinction between that descriptionof
property and other property owned by a citizen, no tribunal,
acting under the authority of the United States, whether it be
legislative, executive, or judicial, has a right to draw such a

distinction, or deny to it the benefit of the provisions and

guarantees which have been provided for the protection of
private property against the encroachments of the
Government."16

As the last argument indicates, the strategy employed by the

Supreme Court to avoid holding that blacks existed within the
American social and constitutional communities required acceptance
of the proposition either that the community governed by the Constitu
tion of the United States is not subject to the law of nations or that

persons treated as property are not participants in the human
condition. If the latter proposition is accepted, then, insofar as

economics can be regarded as a science, the only law is that which
defines what is thought inevitable under certain social conditions
rather than what ought to be undertaken in accordance with given
social aspirations.

IV

Law in the latter sense, what ought to be, governed the implementa
tion of the equal protection clause undertaken by the Supreme Court in
Brown v. Board of Education.1'' Herbert Wechsler's jurisprudential

16. Id. at 450-51.
17. 347 U.S. 483 (1954).
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objection to Brown, although phrased in terms of lack of neutrality,
intimated that the Supreme Court was engaged in the process of

politics rather than lawmaking.18 Wechsler analyzes Brown:
The Court did not declare . . . that the fourteenth

amendment forbids all racial lines in legislation . . . ,19

. . . Rather, it seems to me, [the decision] must have rested
on the view that racial segregation is, in principle, a denial of
equality to the minority against whom it is directed; that is,
the group that is not dominantpolitically and, therefore, does
not make the choice involved.20

For me, [however], assuming equal facilities, the question
posed by state-enforced segregation is not one of discrimina
tion at all. Its human and its constitutional dimensions lie

entirely elsewhere, in the denial by the state of freedom to

associate, a denial that impinges in the same way on any

groups or races that may be involved.21

Brown is more appropriately perceived as a legal response toDred
Scott. Given my reading ofDred Scott, it was, of course, simply not the
case that "denial by the state of freedom to associate" impinged on the
plaintiffs- in Brown "in the same way [as] on any groups or races";
Wechsler's analysis is valid only ifBrown is read as a recognition, on the
part of the Supreme Court, that the descendants of slaves aremembers
of the political community governed by the Constitution of the United
States. The individual Justices considered blacks to bemembers of the

political community, and thus faced a dilemma: the yearnings ofblacks
to be treated no differently than other members of the community
conflicted with the values of many whites. The Justices phrased the
decision as if they had no choice. In fact, the real controversy arose

after the Court decided on the remedy,22 and even the remedy was

tempered to placate, unsuccessfully, the views of others.23 The ques
tion remains, however, why the defendants inBrown were bound by the

18. See Wechsler, TowardNeutralPrinciples ofConstitutional Law, 73 Harv. L. Rev. 1 (1959)
[hereinafter cited as Neutral Principles].
19. Id. at 32.
20. Id. at 33.
21. Id. at 34.
22. See R. Kluger, Simple Justice 711 (1976) (until the implementing decree was handed

down, extremists had nothing firm to attack).
23. Brown v. Board of Educ. (Brown II), 349 U.S. 294, 299-301 (1955). See also Greenberg,

The Supreme Court, Civil Rights and Civil Dissonance,!! Yale L.J. 1520, 1522-28 (1968)
(desegregation hampered until late 1960's by political and social factors).
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decree issued by the Supreme Court andwhy the law enunciated in that
decision should have been obeyed.

V

Wechsler himselfnoted that in our society the resolution of conflicts
among competing groups crucially involves the institutional structure
of federalism:

In a far flung, free society, the federalist values are enduring.
They call upon a people to achieve a unity sufficient to resist
their common perils and advance their common welfare,
without undue sacrifice of their diversities and the creative

energies to which diversity gives rise. They call for gov
ernment responsive to the will of the full national con

stituency, without loss of responsiveness to lesser voices,
reflecting smaller bodies of opinion, in areas that constitute
their own legitimate concern.24

One legal implementation of these values of federalism occurs by
means of choice of law, by requiring that certain conditions be met
before disputes are governed by federal rather than state law or by the
law of a state other than that in which the court sits. Judicial decisions
concerning those conditions, opinions in the field of conflict of laws, are
those most apt to be characterized by the layman as purely technical,
and that characterization is proper because the impact of such
decisions on the resolution of the controversy before the court is
apparent only to the lawyer.
However, such technical knowledge�expertise in assessing the

significance of the subtle changes in the way a system of rules is
applied�represents the source of professional power not only for
lawyers, but also for politicians. Empirical findings indicate that
"although Americans almost unanimously agree on a number of
general propositions about democracy, they disagree about specific
applications to crucial cases" and that "amajority of voters frequently
hold views contrary to the rules of the game actually followed in the
political system."25 Those rules, however, will remain in force in the
absence of agreement by the majority as to the desirability of a single
set of alternatives, because those who devote substantial amounts of
time to political activity tend, because they have mastered the existing
24. Wechsler, The Political Safeguards ofFederalism: TheRole of the States in the Composition

and Selection of the National Government, 54 Colum. L. Rev. 543, 543 (1954). Thus, federalism
itself provides a metaphor for the individual in the dual roles of individual and group member.

25. R. Dahl, Who Governs? Democracy and Power in an American City 312 (1961)
(footnotes omitted).
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rules, to resist changes in them. Moreover, agreement on the desir

ability of a single set of alternatives is unlikely so long as voters who do
not devote substantial amounts of time to politics continue to focus

only on changes in substantive rather than technical rules.

VI

Wechsler began his Holmes lecture, "Toward Neutral Principles of
Constitutional Law," by responding to Learned Hand's argument
denying legitimacy to the power of judicial review exercised by the

Supreme Court of the United States.26 Wechsler's argument centered
on the supremacy clause,27 which he interpreted "as amandate to all of
officialdom including courts, with a special and emphatic admonition
that it binds the judges of the previous independent states."28 In terms
of themeaning ofBrown, it seems important that the very decision cited
as establishing the power of judicial review�Marbury v.

Madison29 �involved a similar focus on technical as opposed to
substantive rules. The Court established the judicial power to define
and resolve conflicts among laws and the Constitution in a decision that
denied to the Congress the power to grant to the Supreme Court of the
United States the right to issue the writ of mandamus.30 The real
decision inBrown could not be hidden in technicalities, however, as the
reaction to the decision showed.
In an opinion signed by all nine Justices, the Supreme Court in

Cooper v. Aaron31 invalidated "actions by the Governor and Legislature
of Arkansas [taken] upon the premise that they are not bound by our
holding in Brown v. Board ofEducation."32 Although the Court found
that "[t]he controlling legal principles are plain"33 and "enough to

dispose of the case,"34 it also felt it important to "answer the premise of
the actions of the Governor and Legislature that they are not bound by
our holding in theBrown case,"36which it did by "recalling] some basic
constitutional propositions which are settled doctrine":36

26. Neutral Principles, supra note 18, at 2-10.
27. U.S. Const, art. VI, �2.
28. Neutral Principles, supra note 18, at 3.
29. 5 U.S. (1 Cranch) 137 (1803).
30. Id. at 171-79.
31. 358 U.S. 1 (1958).
32. Id. at 4.
33. Id. at 16.

34. Id. at 17.
35. Id.
36. Id.
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Article VI of the Constitution makes the Constitution the

"supreme Lawof the Land." In 1803, ChiefJusticeMarshall,
speaking for a unanimous Court, referring to the Constitution
as "the fundamental and paramount law of the nation,"
declared in the notable case ofMarbury v. Madison, 1 Cranch

137,177, that "It is emphatically the province and duty of the
judicial department to say what the law is." This decision

declared the basic principle that the federal judiciary is

supreme in the exposition of the law of the Constitution, and
that principle has ever since been respected by this Court
and the Country as a permanent and indispensable feature of
our constitutional system. It follows that the interpretationof
the Fourteenth Amendment enunciated by this Court in the
Brown case is the supreme law of the land, and Art. VI of the
Constitution makes it of binding effect on the States "any
Thing in the Constitution or Laws of any State to the

Contrary notwithstanding."37
The Supreme Court wished to make it clear that the system operates
only if everyone adheres, perhaps grudgingly, to its decisions. What
was left unstated is the corollary: the system works only if judges, in
reaching decisions, attempt in good faith to reconcile the conflicting
values in the community.
Judicial implementation of affirmative action programs seeks to

fulfill the promise ofBrownby accomplishing two goals simultaneously:
compensating forpast injustices and providing equality of access to the
resources required to realize future opportunities.38 Yet racial quotas
are unpopular with many whites: "Governmentally-imposed pref
erential treatment may, in the eyes ofwhites, be so improper that itwill
have negative effects on an entire range of shared values which
reinforce the economic, political, and social infrastructure."39 More

generally, furthermore, the courts are faced both by a diversity of

rapidly changing environments in which past discrimination has

produced deprivations and the fact that reparations for such past
discrimination would not necessarily provide equal opportunity for
future advancement in any such environment. As a result, any given

37. Id. at 18.
38. Comment, Race Quotas, 8 Harv. C.R.-C.L. L. Rev. 128, 151-55 (1973).
39. Id. at 167; accord, United Jewish Orgs., Inc. v. Carey, 45 U.S.L.W. 4221, 4229 (U.S. Mar. 1,

1977) (Brennan, J., concurring) ("we cannotwell ignore the social reality that even a benign policy
of assignment by race is viewed as unjust by many in our society, especially by those individuals
who are adversely affected by a given classification").But see Abernathy, Book Review, 65 Geo.

L.J. 181, 186 (1976) (popular dissatisfaction with race-conscious relief is not rejection of all

efforts to aid blacks asmuch as it is suspicion thatmany such efforts are arbitrary orunnecessary).
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decree may be incapable of functioning as a precedent either for a

different environment or even for future plaintiffs in the same

environment. Given this situation, the jurisprudential question pre
sented is what gives such decrees the force of law: why should any

given environment be changed in accordance with what the individual

judge has decided the law requires?
The most concise formulation of the answer is that our systemmakes

judges capable of deciding in accordance with Kant's Categorical
Imperative: "[A]ct on that maxim through which you can at the same

time will that it should become a universal law,"40 and "in such a way
that you always treat humanity, whether in your own person or in the
person of any other, never simply as a means, but always at the same

time as an end."41 Because the judge is not in fact personally bound by
the decree being issued, my argument is purely formal in that it simply
assumes what it is attempting to demonstrate�the good faith of the
judge. I will attempt to demonstrate further, however, that for human
society the assumption that the institution of law permits us to know
when decrees are issued in good faith is a necessary one if we are to
"know" anything in a social context.
Because each individual's consciousness represents a point of view,

each individual perceives and makes choices from that point of view.
To the extent that other points ofview can be communicated and taken
into account in making such choices, the necessary adjustments may
successfully be made. We cannot be certain, however, that any given
individual is capable of successfullymaking all necessary adjustments.
What the law provides is a process, by entry into which amember of

society can compel an adjustment to a personal choice of what is
experienced as conflicting choices by other individuals or groups. Entry
into the process is possible, however, only in terms of the technical rules
of the law. The law, in other words, categorically decides which
ostensibly conflicting points of view have a right to demand mutual

adjustment. Any judicial decree properly can be questioned, of course,
in terms of its adherence to "propositions which are settled doctrine,"42
but only the reliance on technical rules of law43 makes possible the

40. I. Kant, Groundwork of the Metaphysic okMorals 84 (AK421) (H. Paton trans. 1967).
41. Id. at 91 (AK 429).
42. Cooper v. Aaron, 358 U.S. 1, 17 (1958).
43. Perhaps this explains why courts sometimes dispose of cases on threshold, technical

grounds of justiciability or the like, although logic indicates that the merits should have been
reached. See Bickel, The Supreme Court, 1960 Term�Foreword: ThePassive Virtues, 75 Harv. L.
Rev. 40, 45 (1961) (discussing Muskrat v. United States, 219 U.S. 346 (1911)).
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hypothesis of successful adjustments of potentially conflicting indi
vidual consciousnesses.

vn

What I hope has been accomplished thus far is a satisfactory analysis
of the jurisprudence of affirmative action: an explanation of why the
plaintiffs in Brown are no longer entitled to treatment different from
that accorded to "any [other] groups or races"44 and why individual
judges implementing the resolution of the cases before them in terms
that may not be applicable to later plaintiffs or different social
situations should be obeyed. It remains only to delineate themetaphor
that accounts for the adherence to those decrees, the compulsion on the
individual defendant to prefer the determination reached by the
individual judge over that mix of preferences representing the group
identifications that serve to define his own individual personality.
Physical science observes that free protons and neutrons weigh

slightly more than they do when they are inside an atomic nucleus.
Relativity theory postulates that the loss of weight is the result
ofmatter having been turned into energy equivalent to the strength of
the forces that bind the nucleus. Measurements of the binding energies
of all known elements show that, from the lightest elements upward,
binding energies generally grow stronger and strongeruntil they reach a

peak, whereafter, as the elements increase in atomic number, thebind-
ing energies very gradually become weaker. The resultant graph has
become known as the curve of binding energy.

44. Neutral Principles, supra note 18, at 34.
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THE FEDERAL SECURITIES LAWS: THE
PENDULUM SWINGS

Lewis D. Lowenfels*

The author analyzes recent Supreme Court decisions in the
securities law field and reaches thoughtful conclusions about
the Court'sphilosophy in this area and where thatphilosophy is
taking it.

In the last four years the United States Supreme Court has

fundamentally altered the scope of the coverage and protection that the
federal securities laws 1 offer to the investing public. The depth and

sweep of this change have been particularly extraordinary when one

considers the short period of time involved. Before recent Supreme
Court decisions,2 plaintiffs' lawyers and the Securities and Exchange
Commission had been relatively free to devise original and imaginative

?Partner, Tolins & Lowenfels, New York, N.Y.; A.B. 1957, LL.B. 1961, Harvard University.
The author wishes to thank Fern Lowenfels, Leslie Susser, Esquire, and Roger A. Tolins,
Esquire, for their helpful suggestions in the preparation of this article.

1. The principal federal securities laws consist of the following: Securities Act of 1933, 15
U.S.C. �� 77a-77aa (1970 & Supp. V 1975); Securities Exchange Act of 1934, 15 U.S.C.

�� 78a-78hh (1970 & Supp. V 1975); Public Utility Holding Company Act of 1935, 15 U.S.C.

�� 79 to 79z-6 (1970 & Supp. V 1975); Investment Company Act of 1940, 15 U.S.C. �� 80a- 1
to 52 (1970 & Supp. V 1975); Investment Advisors Act of 1940, 15 U.S.C. �� 80b-l to 21 (1970 &
Supp. V 1975).
2. Piper v. Chris-Craft Indus., Inc., 97 S. Ct. 926 (1977); TSC Indus., Inc. v. North-

way, Inc., 96 S. Ct. 2126 (1976) (rule 14a-9 action; material fact defined as one involving
substantial likelihood that reasonable shareholder, knowing fact, would vote differently); Ernst
& Ernst v. Hochfelder, 425 U.S. 185 (1976) (proof of scienter required for rule 10b-5 violation);
Foremost-McKesson, Inc. v. Provident Sec. Co., 423 U.S. 232 (1976) (no section 16(b) liability
when defendant not 10% owner before purchase and sale alleged to constitute violation);
Rondeau v. Mosinee Paper Corp., 422 U.S. 49 (1975) (no violation of section 13(d)(1) when
failure to disclose made in good faith and without injury to plaintiff); United Hous. Foundation,
Inc. v. Forman, 421 U.S. 837 (1975) (stock of cooperative housing project not security within
meaning of securities law); Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975)
(plaintiffs not purchasers or sellers of security in question have no cause of action under rule

10b-5); Securities Investor Protection Corp. v. Barbour, 421 U.S. 412 (1975) (no implied private
right of action under Securities Investor Protection Act); Kern County Land Co. v. Occidental
Petroleum Corp., 411 U.S. 582 (1973) (no section 16(b) liability when defendant had no access

to inside information and no potential for speculative abuse).
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causes of action based upon the federal securities laws. 3 Following
these decisions, however, the entire momentum has shifted. In these
recent holdings, the Supreme Court has consistently decided in favor of
the defendants and has enunciated principles that may circumscribe
the rights of plaintiffs under the federal securities laws for many years
to come.

SECTION 10(b) AND RULE 10b-5

The most explosive growth of plaintiffs' rights under the federal
securities laws during the more than forty years since the enactment of
these statutes has occurred under section 10(b) of the Securities
Exchange Act of 1934 4 and rule 10b-5 promulgated under that
section. 5 The thrust of this growth has been twofold. First, the federal
courts have recognized an implied private right of action under section
10(b) and rule 10b-5, thereby granting large numbers of plaintiffs
standing to pursue their rights and remedies in private actions.6
Second, the federal courts have continually expanded the substantive
scope of section 10(b) and rule 10b-5 to allownew combinations of facts
and novel causes of action to fall within the sweep of their coverage. 7

Two recent decisions by the Supreme Court, Blue Chip Stamps v.

Manor Drug Stores 8 and Ernst & Ernst v. Hochfelder, 9 however, may
sharply curtail the future expansion of plaintiffs' rights under section
10(b) and rule 10b-5.

3. See, e.g., White v. Abrams, 495 F.2d 724, 736 (9th Cir. 1974) (rule 10b-5 violated by
material misrepresentations regarding promissory notes, even if defendant unaware that
statements false); Eason v. General Motors Acceptance Corp., 490 F.2d 654, 660-61 (7th Cir.

1973) (shareholders of corporation purchasing car-leasing business with newly issued stock may
sue under 10b-5, even though not purchasers or sellers of stock), cert, denied, 416 U.S. 960

(1974); Brennan v. Midwestern United Life Ins. Co., 417 F.2d 147, 155 (7th Cir. 1969) (plaintiff
may sue corporation allegedly assisting broker's rule 10b-5 violations), cert, denied, 397 U.S.
989 (1970); A.T. Brod & Co. v. Perlow, 375 F.2d 393, 398 (2d Cir. 1967) (broker permissible
plaintiff under 10b-5, even though not investor); Vine v. Beneficial Fin. Co., 374 F.2d 627, 635,
638 (2d Cir.) (plaintiff forced to surrender stock in short-form merger sale for purposes of rule

10b-5), cert, denied, 389 U.S. 970 (1967).
4. Securities Exchange Act of 1934, �10b, 15 U.S.C. �78j(b) (1970).
5. 17 C.F.R. �240.10b-5 (1976).
6. E.g., Affiliated Ute Citizens v. United States, 406 U.S. 128, 156-57 (1972) (implied private

action under rule 10b-5 for injury caused by material misrepresentation of seller's shares);
Superintendent of Ins. v. Banker's Life & Cas. Co., 404 U.S. 6, 13-14 (1971) (implied private
action under rule 10b-5 for scheme to purchase shares with ultimatelyworthless assets); Kardon
v. National Gypsum Co., 69 F. Supp. 512, 513 (E.D. Pa. 1946) (implied private action under rule

10b-5 for material misrepresentation inducing sale).
7. See note 3 supra.
8. 421 U.S. 723 (1975).
9. 425 U.S. 185 (1976).
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In Blue Chip the United States filed a civil antitrust action against
Blue Chip Stamp Co., an entity that provided trading stamps to

retailers, and nine retailers who owned ninety percent of Blue Chip's
shares. The antitrust decree that terminated the action contemplated a

plan of reorganization in which the holdings of the majority
shareholders in the company would be reduced and a substantial
number of shares would be offered to retailers who had used the stamp
service in the past, but who had not become shareholders. The offering
to nonshareholder retailers was proportional to their past stamp usage,
was attractively priced, and was registered under the Securities Act of
1933. 10 These retailers purchased more than 50% of the securities
offered. 11

Two years after the consummation of the offering, a nonpurchasing
offeree initiated a federal lawsuit alleging that the offering prospectus
was materially misleading in its overly pessimistic appraisal of the
offerer's status and future prospects. The complaint alleged that the
offerer had intentionallymade the prospectus inordinately pessimistic
to discourage plaintiff and other offerees from accepting a bargain
offer, thereby enabling the offerer to sell the rejected securities to the

public at a higher price. On behalf of the class of nonpurchasing
offerees, plaintiff sought the right to purchase the previously rejected
securities at the 1968 price, damages of $21,400,000 to compensate for
the lost opportunity to purchase the securities, and exemplary
damages of $25,000,000. 12

The United States District Court for the Central District of
California dismissed the action, holding that the plaintiff and other
class members lacked standing to sue under the Bimbaum doctrine
because they did not purchase the securities. 13 A divided panel of the
Ninth Circuit reversed, holding that the plaintiff conceivably could

10. 421 U.S. at 725-27. The consent decree did not direct any specific plan, but ordered the
parties to present a specific plan to the district court. Id. at 725 n.l.

11. Id. at 726.

12'. Id. at 726-27.
13. Manor Drug Stores v. Blue Chip Stamps, 339 F. Supp. 35, 40 (CD. Cal. 1970); see

Birnbaum v. Newport Steel Corp., 193 F.2d 461 (2d Cir.), cert, denied, 343 U.S. 956 (1952). In
Bimbaum the Second Circuit held that only a person who has been defrauded in connection with
his own purchase or sale of securities has standing to bring a private cause of action under
section 10(b) and rule 10b-5. Id. at 464; see note 23 infra and accompanying text. The

overwhelmingmajority of federal courts have applied theBirnbaum doctrine in rule 10b-5 cases.

Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 731-32 (1975); see, e.g., Sargent v.
Genesco, Inc., 492 F.2d 750, 763 (5th Cir. 1974); Landy v. FDIC, 486 F.2d 139, 156-57 (3d Cir.
1973), cert, denied, 416 U.S. 960 (1974); Haberman v. Murchison, 468 F.2d 1305, 1311 (2d Cir.
1972); Mount Clemens Indus., Inc. v. Bell, 464 F.2d 339, 341 (9th Cir. 1972).
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establish a cause of action under rule 10b-5.14 The Supreme Court
granted certiorari "to consider what limitations there are on the class
of plaintiffs who may maintain a private cause of action for money
damages for violation of Rule 10b-5 . . . ."15 Mr. Justice
Rehnquist's majority opinion held unequivocally that the Birnbaum
doctrine must be applied, thereby prohibiting plaintiffs who are

neither purchasers nor sellers of the securities in question from
bringing suit under rule 10b-5.
The Court rested its decision upon four main pillars: legislative

history, statutory analysis, precedent, and policy. With respect to
legislative history, the Court noted that in 1957 and again in 1959 the
SEC had sought from Congress an amendment to section 10(b) to
change its wording from "in connectionwith the purchase or sale of any
security" to "in connection with the purchase or sale of, or any
attempt to purchase or sell, any security."16 Opposition to this
amendment was based upon fears of an extension of implied liabilities
under section 10(b), and Congress rejected the amendment. The
Court interpreted this rejection as evidence of congressional intent
that the benefits of an implied private right of action extend only to
purchasers and sellers as defined by the Birnbaum doctrine. 17 In its
statutory analysis the Court noted that the express private civil
remedies created by Congress for violations of the 1933 and 1934
Acts, sections 1 1 18 and 12 19 of the Securities Act and sections 9 20 and
18 21 of the Securities Exchange Act, are expressly limited to

purchasers or sellers of securities. These sections were enacted
contemporaneously with section 10(b). From this the Court reasoned
that Congress did not intend that the plaintiff class in an implied
cause of action under the securities laws be broader than the plaintiff
class allowed by Congress in express causes of action under those
laws.22 With regard to precedent, the Court granted a certain
deference to the large body of case law sustaining the Birnbaum
doctrine that had been created by the lower federal courts in
hundreds of decisions during the past quarter century. Finally, the
Court put substantial emphasis upon policy considerations. The
Court expressed a justifiable concern over the danger of vexatious

14. Manor Drug Stores v. Blue Chip Stamps, 492 F.2d 136, 138 (9th Cir. 1973).
15. 421 U.S. at 727.

16. Id. at 732 (emphasis in original).
17. Id. at 733.
18. Securities Act of 1933, �11, 15 U.S.C. �77k.
19. Id. �12, 15 U.S.C. S77/ (1970).
20. Securities Exchange Act of 1934, �9, 15 U.S.C. �78i (1970).
21. Id. �18, 15 U.S.C. �78r.
22. 421 U.S. at 736.
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litigation that could result from a widely expanded class of plaintiffs
under rule 10b-5. 23 A complaint based upon the disclosure provisions
of federal securities law that has little chance of success at trial may
have a settlement value to the plaintiff that is far out of proportion to
the inherent merits of the action. The potential for abuse of the liberal
discovery provisions of the Federal Rules of Civil Procedure, said the
Court, exists to a greater extent in strike suits than in other types of
litigation. 24 Without the limitations imposed by the Birnbaum

doctrine, plaintiffs' cases might rest largely upon oral testimony that
would be virtually impossible to refute prior to trial. The threat of
extensive discovery and disruption of normal business activities that

accompany these strike suits add to the already severe pressures for

early settlement. 25 In short, concluded the Supreme Court, it had to

sustain the Birnbaum doctrine to curb the growing cancer of strike
suits.26
There was no compelling reason for the Supreme Court to grant

certiorari inBlue Chip when it did. The lower federal courts had lived

comfortably with theBirnbaum doctrine and its exceptions for twenty-
three years. Courts had shaped the doctrine to prevent fraud and

punish wrongdoing in many situations that did not involve a purchaser
or seller of securities in the classic sense. 27 TheNinth Circuit's decision
was consistent with this previous pattern of limited exceptions to the
Birnbaum doctrine. As the Supreme Court itself said:

The Court of Appeals in this case did not repudiate
Birnbaum; indeed, another panel of that court (in an

opinion by Judge Ely) had but a short time earlier affirmed
the rule of that case.Mount Clemmons Industries v. Bell, 464
F.2d 339 (CA9 1972). But in this case amajority of the Court
ofAppeals found that the factswarranted an exception to the
Birnbaum rule.28

23. Id. at 740.

24. Id. at 740-41.
25. Id. at 741-42.
26. Id. at 731, 749.
27. See, e.g., James v. Gerber Prods. Co., 483 F.2d 944, 945, 950 (6th Cir. 1973) (beneficiary

of trust from which stock sold sued under rule 10b-5); Crane Co. v. Westinghouse Air Brake, 419
F.2d 787, 803-04 (2d Cir. 1969) (plaintiff, desiring to merge with defendant, sued under rule
10b-5 alleging defendant and alternative merger partner conspired to market shares below fair

market value), cert, denied, 400 U.S. 822 (1970); A.T. Brod & Co. v. Perlow, 375 F.2d 393, 398
(2d Cir. 1967) (broker sued under rule 10b-5 to collect from investors who ordered but failed to

pay for securities); Vine v. Beneficial Fin. Co., 374 F.2d 627, 637-38 (2d Cir.) (shareholder
forced to sell to acquiring corporation is seller for purposes of 10b-5), cert, denied, 389 U.S. 970

(1967); Hooper v. Mountain States Sec. Corp., 282 F.2d 195, 208 (5th Cir.) (company induced
by fradulent means to sell its own stock is seller under 10b-5), cert, denied, 365 U.S. 814 (1960).
28. 421 U.S. at 731.
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Moreover, the class of potential plaintiffs in Blue Chip was clearly
limited. The plaintiffs were offerees and recipients of the prospectus
of new Blue Chip, were intended to benefit from the antitrust decree,
and had a previous relationship with the owners of old Blue Chip.
These factors indicated a class of plaintiffs that was relatively small,
distinct, and highly likely to be damaged by misleading statements in
the prospectus.29 Nonetheless, the Supreme Court felt compelled to

reach down and pluck this case up for review and to caution the lower
federal courts against making any exceptions to a strict interpretation
and application of the Birnbaum doctrine. The Court's approach will
reinforce the importance that the decision will assume in the eyes of
the lower federal courts in the future.30
The potential impact of the Supreme Court's decision inBlue Chip

is incalculable. Nonselling shareholders who see their shares dimmish
in value as the result of a fraudulent tender or merger, shareholders
whose shares are diluted by the issuance of authorized but previously
unissued shares to insiders or controlling persons for inadequate
consideration, shareholders whose shares decrease in value as a

result of manipulations31�all will be denied standing to enforce
federal rights and remedies under section 10(b) and rule 10b-5. To
the extent that the class of plaintiffs under this most widely litigated
provision of the federal securities laws is hmited, the growth of substan
tive federal corporation law in this areawill also be limited. Moreover,
the Supreme Court's decision in Blue Chip will have ripples beyond
rule 10b-5. Implied liabilities under other provisions of the federal
securities laws, which are less buttressed by precedent than private
actions under section 10(b) and rule 10b-5, may be undermined.
These provisions include section 6 32 (stock exchange rules), section
7 33 (margin requirements), section 13 34 (periodic reporting

29. Id. at 754.
30. See, e.g., Thomas v. Rohlin Indus., Inc., 520 F.2d 1393, 1396 (3d Cir. 1975) (trustee of

bankrupt corporation lacked standing to seek relief; trustee did not buy or sell securities). The
Third Circuit has refused to interpretBlue Chip as extending the strict standing requirement to
a private party seeking injunctive relief rather than damages. Tully v. Mott Supermarkets, Inc.,
540 F.2d 187, 195 (3d Cir. 1976) (dictum) (private plaintiff can obtain equitable relief

although lacking status as buyer or seller). The Sixth Circuit has upheld a complaint that
failed to allege specifically that plaintiffs bought or sold stock, reasoning that the allegation of a

merger that is an exchange of stock sufficed. Marsh v. Armada Corp., 533 F.2d 978, 981 (6th
Cir. 1976) (shareholders alleged corporation fraudulently caused value of stock to decline as

result of merger).
31. See 421 U.S. at 737-38.
32. Securities Exchange Act of 1934, �6, 15 U.S.C. �78f (1970).
33. Id. �7, 15 U.S.C. �78g.
34. Id. �13, 15 U.S.C. �78m.
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requirements), section 15A35 (NASD rules), and section 16(a)36
(insider trading reports). In sum, Blue Chip is a defendant-oriented
construction of section 10(b) and rule 10b-5 that reflects a swinging
back of the pendulum in the growth and development of implied
liabilities under the federal securities laws.
Less than one year after its opinion in Blue Chip, the Supreme

Court decided Ernst & Ernst v. Hochfelder. 37 Plaintiffs inHochfelder
were investors in a fraudulent scheme perpetrated by Leston B. Nay,
president of a Chicago brokerage firm. Nay induced the plaintiffs to
invest funds in escrow accounts that Nay represented would yield a

high rate of return. In fact, there were no escrow accounts and Nay
converted plaintiffs' funds to his own personal use immediately upon
receipt. Books and records of the firm, periodic accountings to the

plaintiffs, and reports filed with the SEC and with the Midwest Stock
Exchange did not reflect any escrow accounts. The scheme remained
undetected for twenty-six years until Nay committed suicide in 1968
and left a note describing his firm as bankrupt and the escrow

accounts as spurious. 38 Plaintiffs commenced a federal action under
section 10(b) and rule 10b-5 charging that Ernst & Ernst, the firm's
independent public accountants, had aided and abetted Nay's
violations by failing to conduct proper audits of his firm. Plaintiffs'
action rested upon a theory of negligent nonfeasance. 39 Plaintiffs
alleged that Ernst & Ernst had failed to adhere to proper procedures
in audits of Nay's firm and that this failure had prevented the
accountants from discovering certain internal practices that would
have led to the discovery of Nay's fraudulent escrow operation. The
internal practice principally relied upon was Nay's rule that only he
could open mail addressed to him at his firm even if such mail arrived
in his absence. Plaintiffs contended that a proper audit would have
uncovered this mail rule, which would then have been disclosed by
Ernst & Ernst in reports to the SEC and the exchange as an irregular
procedure that prevented an effective audit. This in turn would have
led to an investigation ofNay that would have revealed the fraudulent
scheme. 40

The United States District Court for the Northern District of Illinois
granted Ernst & Ernst's motion for summary judgment, holding that
there was no genuine issue of material fact as to whether Ernst &

35. Id. �15A, 15 U.S.C. �78p.
36. Id. � 16(a), 15 U.S.C. �78p(a).
37. 425 U.S. 185 (1976).
38. Id. at 189.

39. Id.
40. Id. at 190.
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Ernst had conducted its audits in accordance with generally accepted
auditing standards. 41 The United States Court of Appeals for the

Seventh Circuit reversed and remanded, holding that there were

questions of fact whether Ernst & Ernst's failure to discover and

comment upon Nay's mail rule constituted a breach of its duty as an

auditor to investigate the brokerage firm's system of internal

accounting control and whether adequate inquiry and subsequent
disclosure on Ernst & Ernst's part would have led to the discovery or
prevention of Nay's fraud.42 The Supreme Court granted certiorari

"to resolve the question whether a private cause of action for damages
will lie under � 10(b) and Rule 10b-5 in the absence of an allegation of
'scienter'� intent to deceive, manipulate, or defraud."43
Mr. Justice Powell, writing for the Court, ruled that a private cause

cf action for damages will not lie under section 10(b) and rule 10b-5 in
the absence of an allegation of scienter. 44 The opinion relies solely
upon the wording of the statute and the rule and their legislative or

administrative histories; the Court refused to examine the policy
behind the statute in reaching its holding. 45 The Court first focused

upon the words "manipulative," "device," and "contrivance," which
are containedin section 10(b), and emphasized that these terms "make
unmistakable a congressional intent to proscribe a type of conduct
quite different from negligence." 46 The word "manipulative" received
special attention; the Court emphasized that manipulative is

"virtually a term of art when used in connection with securities
markets" and that it "connotes intentional orwillful conduct designed
to deceive or defraud investors by controlling or artificially
affecting the price of securities."47
The Court also rested its opinion upon an analysis of legislative

history. It emphasized that the 1933 and 1934 Acts constitute
interrelated components of the federal securities regulation scheme,
and when Congress intended to create civil liability under these Acts
for negligence or innocent mistake, it did so with clear specificity. 48

Moreover, such express civil remedies allowing recovery for negli
gence were carefully circumscribed by significant procedural restric-

41. Id. at 191.
42. Hochfelder v. Ernst & Ernst, 503 F.2d 1100, 1115 (7th Cir. 1974).
43. 425 U.S. at 193. The Court defined scienter as an intent to defraud, deceive, or

manipulate. Id.
44. Id.
45. Id. at 214 n.33.

46. Id. at 199.

47. Id.
48. Id. at 207-08.
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tions, such as security for costs and a short statute of limitations; such
restrictions do not apply under section 10(b).
Finally, the Court examined the language and administrative

history of rule 10b-5. It reasoned that the scope of the rule cannot

exceed the power granted by Congress under section 10(b) and, in any
event, that when the Commission adopted rule 10b-5, it intended the
rule to apply only to activities that involved scienter. 49 Because the

plaintiffs inHochfelder proceeded from the inception of the suit upon
a negligence theory and specifically disclaimed that Ernst & Ernst

had engaged in fraud, the district court had properly dismissed the

plaintiffs' claim.
The decision inHochfelder resolved the major issue concerning the

substantive coverage of section 10(b) and rule 10b-5 in a way thatwill

significantly narrow their coverage. To maintain a private action for

damages under section 10(b) and rule 10b-5, future plaintiffs will be
forced to undertake the difficult task of alleging and establishing
fraud on the part of the defendants. Moreover, at least one federal
district court has applied this same stringent standard to an

injunctive action commenced by the Securities and Exchange
Commission. 50 From the viewpoint of defendants, however,
Hochfelder is a real blessing because it will discourage strike suits and
the expensive settlements that such suits engender. It will facilitate
obtaining directors and officers liability insurance and probably will
lower the carrying charges for such insurance. It will provide a certain

peace of mind for experts�lawyers and accountants�practicing
under the federal securities laws. Prior to Hochfelder, recent actions
by the SEC had virtually established a negligence standard of care for
experts dispensing advice under these statutes.51 The Hochfelder
opinion repudiates such a standard.
The Court's holding in Hochfelder has two significant practical

ramifications for plaintiffs seeking to establish a claim under rule
10b-5. First, the holding that negligence is not a sufficient basis for

liability will force lower courts that had accepted the negligence

49. Id. at 212-13 & n.32. Because tlje SEC described rule 10b-5 as designed to prevent
"fraud," the Court concluded that the SEC intended to require scienter to establish a violation
of rule 10b-5. Id. at 212 n.32.

50. SEC v. Bausch & Lomb, Inc., [1975-76) Fed. Sec. L. Rep. (CCH) <J95,722, at 90, 510-11
(S.D.N.Y. Sept. 16, 1976) (SEC sought to enjoin trading in stock after board chairman divulged
earnings information to securities analyst; injunction denied). Contra, SEC v. World Radio

Mission, Inc. 544 F.2d 535, 540-41 (1st Cir. 1976) (defendant's state of mind irrelevant if
violations likely to persist).

5 1 . See Lowenfels , Expanding Public Responsibilities ofSecurities Lawyers: AnAnalysis of the
New Trend in Standard of Care and Priorities of Duties, 74 Colum. L. Rev. 412, 423, 434-37
(1974).
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standard to reassess the applicable statute of limitations governing a

rule 10b-5 cause of action. In a rule 10b-5 action, courts apply the
statute of limitations that governs the state statute that is most
similar to the federal claim. 52 The elimination of negligence as a basis
for federal liability may alter the choice of the state statute that is
most similar to the federal claim, and thus may change the statute of
umitations applied in a rule 10b-5 action. 53 Second, the requirement
of proof of scienter to establish liability may affect court approval of
settlement amounts in rule 10b-5 litigation. Proving scienter often will
require the plaintiff to undertake more extensive discovery and will
increase the risks of litigation. In Entin v. Baird 54 the United States
District Court for the Eastern District of Pennsylvania approved a

low settlement amount for plaintiffs, noting that the scienter require
ment had increased both the costs and the risks of litigation. 55
The thrust of Hochfelder is narrow, strict constructionist, and

defendant oriented. The words and construction of the relevant
statutes are decisive. Legislative history is also relevant. Policy
arguments, however, have no place in this vital holding. The Court
emphasized clearly:

As we find the language and history of � 10(b) dispositive
of the appropriate standard of liability, there is no occasion
to examine the additional considerations of "policy," set
forth by the parties, that may have influenced the
lawmakers in their formulation of the statute.56

In the final analysis, Hochfelder should prove to be a landmark
decision. Together withB/ue Chip, it unequivocally reverses the trend
toward expanding plaintiffs' rights under the federal securities
laws�a trend that had been gaming increasing acceptance since the
enactment of the statutes some four decades ago.57

52. Bailey v. Piper, Jaffray & Hopwood, Inc., 414 F. Supp. 475, 477-79 (D. Minn. 1976)
(apply statute of limitations of state fraud action to 10b-5 action).
53 . Id. at 479 (statute of limitations of blue-sky law no longer applicable because blue-sky law-

encompassed negligence; apply statute of limitations for action for fraud, which requires
showing of intent).
54. 412 F. Supp. 508 (E.D. Pa. 1976).
55. Id. at 514.
56. 425 U.S. at 214 n.33.
57. By granting certiorari in Santa Fe Industries, Inc. v. Green, the Supreme Court has an

opportunity to continue the trend of restrictive interpretation established in Blue Chip and
Hochfelder. See 97 S. Ct. 54 (1976). In Green v. Santa Fe Industries, Inc. the Second Circuit held
that a plaintiff need not allege either misrepresentation or nondisclosure to establish a cause of
action under rule 10b-5. 533 F.2d 1283, 1286 (2d Cir. 1976). Prior to the Second Circuit's
decision, courts had required an allegation of either misrepresentation or nondisclosure. See,
e.g., Popkin v. Bishop, 464 F.2d 714, 719-20 (2d Cir. 1972) (full disclosure; merger effected
pursuant to court order); O'Neill v. Maytag, 339 F.2d 764, 767-68 (2d Cir. 1964) (full disclosure;
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Section 16(b)

Perhaps the most widely litigated provision of the federal securities
laws after section 10(b) is section 16(b) of the 1934 Act.58 Two

fundamentally different approaches have characterized judicial deci
sions under this section. The first and more traditional approach has

emphasized a literal reading of the words of the statute; if a person
otherwise covered by section 16(b) purchased and sold, or sold and

purchased, equity securities of certain public corporations within six

months and realized a profit, he must pay that profit to the issuing
corporation. Questions of access to inside information, of the possibili
ties of speculative abuse engendered by the transaction, and of the

involuntary nature of the purchase and sale questionwere all ignored in
a harsh "crude rule-of-thumb objective approach" to interpreting and

applying section 16(b).69 The second and more subjective approach to
section 16(b) has rejected this strict interpretation of the section in
favor of analysis less concerned with the narrow letter of the law than

no federal remedy). The holding in Green, therefore, represented a significant expansion of the
scope of rule 10b-5. See 64 Geo. L.J. 1381, 1390-96 (1976).
The Court's restriction of the rights of plaintiffs in Blue Chip andHochfelder indicates that the

Court may well reverse the holding of the Second Circuit and might require allegations of

misrepresentation or nondisclosure in a rule 10b-5 action. The reasoning of the Court in both

Hochfelder and Blue Chip would support such a holding. In Hochfelder the Court defined the

manipulative or deceptive conduct prohibited by section 10(b) as "conduct designed to deceive
or defraud." 425 U.S. at 199. The Court may conclude that the fraud encompassed by section
10(b) requires an element of misrepresentation or nondisclosure. Because rule 10b-5 may not

extend to conduct not covered by section 10(b), a rule 10b-5 cause of action must require an

element of misrepresentation or nondisclosure. See id. at 212-14. Similarly, the Court may rely
on policy considerations enunciated in Blue Chip to restrict plaintiffs' rights in Green. In Blue

Chip the Court stressed that many federal courts had upheld the Birnbaum doctrine. 42 1 U.S. at
731-33. The Court may rely on the repeated requirement ofmisrepresentation or nondisclosure
set out by federal courts to support its decision in Green. The Court in Blue Chip also expressed
a fear that vexatious litigation would result from the increase of plaintiffs that an abandonment
of the Bimbaum doctrine would produce. Id. at 740. The abolition of the elements of

misrepresentation or nondisclosure also would increase the class of potential plaintiffs, and the
Court could utilize its fear of vexatious litigation to support a reversal of the Second Circuit's

holding in Green.

[Editors' Note] . As this issue went to press, the Court did reverse the Second Circuit. Santa Fe
Indus., Inc. v. Green, 45 U.S.L.W. 4317 (U.S. Mar. 23, 1977). In an opinion byMr. JusticeWhite,
the Court relied on the factors that Mr. Lowenfels predicted would be determinative. Relying on
Hochfelder and Blue Chip, the Court held that the conduct prohibited by rule 10b-5 involves

manipulation or deception. Id. at 4320. The Court noted that "a large number of cases in the
Courts of Appeals . . . [all] involved an element of deception "Id. at 4320-21 n.15. CitingBZue
Chip, the Court expressed concern over the "danger of vexatious litigation." Id. at 4322.
58. Securities Exchange Act of 1934, � 16(b), 15 U.S.C. �78p(b) (1970).
59. See Park & Tilford, Inc. v. Schulte, 160 F.2d 984, 987 (2d Cir.) (preferred stock converted

into common stock held purchase; transaction not within debt or forced conversion exceptions
to section 16(b)), cert, denied, 332 U.S. 761 (1947); Smolowe v. Delendo Corp., 136 F.2d 231,
235 (2d Cir.) (statute applicable to short-swing trading despite good faith or absence of unfair
use of information by insiders), cert, denied, 320 U.S. 751 (1943).
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with the particular facts of an individual case�an approach less
automatic and mechanistic and more fact oriented and pragmatic.
Under this approach the crucial issue in each section 16(b) case is

whether defendant's conduct in a specific factual setting could lend
itself to the types of abuses that the statute was designed to prevent.

60

In the last four years, the Supreme Court has decided two cases under
section 16(b). 61 One decision adhered to the objective approach; 62 the
other decision adhered to the subjective approach.63 Both decisions
held for the defendant and carefully limited the potential scope of
future defendants' liability under section 16(b).
In Kern County Land Co. u. Occidental Petroleum Corp. 64 defendant

Occidental had purchased through tender offers more than 10%
of the outstanding stock of plaintiffs predecessor, old Kern. A
defensive merger between old Kern and Tenneco, in which old Kern
shareholders were to receive a new Tenneco preferred stock on a share-
for-share basis, blocked the defendant's takeover attempt. Defendant
immediately moved to protect its position in old Kern by negotiating a

binding option to sell to Tenneco, on a date more than sixmonths after
the tender offer had expired, all new Tenneco stock towhich defendant
would be entitled when the merger was consummated. 65 The merger
was completed, defendant received its Tenneco stock, and Tenneco
exercised its option and purchased defendant's holdings, Sale of this
postmerger stock yielded a profit in excess of $19,000,000 to defen
dant. 661Old Kern's successor then initiated an action under section
16(b) of the 1934 Act seeking to recover these profits. Plaintiff alleged
that the transactions were sales within the meaning of section 16(b)
because Occidental had become a 10% stockholder of old Kern and
within six months had executed an option with Tenneco and had

60. E.g., Petteys v. Butler, 367 F.2d 528, 537-38 (8th Cir. 1966) (conversion from preferred
to common stock not liable under section 16(b); no advantage to insiders), cert, denied,
385 U.S. 1006 (1967); Blau v. Lamb, 363 F.2d 507, 520-22 (2d Cir. 1966) (same), cert, denied,
385 U.S. 1002 (1967); Blau v. Max Factor & Co., 342 F.2d 304, 308-09 (9th Cir.) (exchange of
one stock for another did not change holder's investment position; no possibility of abuse), cert.
denied, 382 U.S. 892 (1965); Ferraiolo v. Newman, 259 F.2d 342, 346 (6th Cir. 1958)
(conversion to avoid redemption by issuer at loss involuntary; no purchase within meaning of
section 16(b)), cert, denied, 359 U.S. 927 (1959); Roberts v. Eaton, 212 F.2d 82, 83 (2d Cir.)
(reclassification of stock not purchase of new stock within ambit of section 16(b)), cert, denied,
348 U.S. 827 (1954).
61. Foremost-McKesson, Inc. v. Provident Sec. Co., 423 U.S. 232 (1976); Kern County Land

Co. v. Occidental Petroleum Corp., 411 U.S. 582 (1973).
62. Foremost-McKesson, Inc. v. Provident Sec. Co., 423 U.S. 232 (1976).
63. Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S. 582 (1973).
64. 411 U.S. 582 (1973).
65. Id. at 586.
66. Id. at 589-90.
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received Tenneco stock pursuant to a completedmerger.
6 The United

States District Court for the Southern District of New York held that

both the execution of the option and the exchange ofoldKern shares for
Tenneco stock pursuant to the merger were sales within the six-month
time period of section 16(b), and granted summary judgment for
plaintiff. 68 The United States Court of Appeals for the Second Circuit

reversed, holding that neither the option nor the exchange constituted
a sale within the purview of section 16(b).69
The Supreme Court, per Mr. Justice White, utilized the pragmatic

approach to affirm the court of appeals, stating that in order to
determine whether certain borderline transactions created liability
under section 16(b), the Court must inquire whether the transaction

may serve as a means for the realization of short-swing profits based
upon access to inside information. If the transaction could serve as a

means for such speculative abuse, then section 16(b) liability at

taches. 70

The Supreme Court found nothing in connection with Occidental's
acquisition of old Kern stock pursuant to its tender offer to indicate
either the availability of inside information to Occidental or any

potential for speculative abuse of such inside information by Oc
cidental. The same reasoning applied to events leading to the comple
tion of the merger and the exchange of Tenneco stock for old Kern
stock. Occidental opposed the merger, and old Kern sought the merger
to frustrate Occidental's own takeover plans. Once the agreement
between old Kern and Tenneco crystalized, events were completely
beyond Occidental's control.71

Similarly, the Supreme Court found that the option agreement itself
was not a sale within the meaning of section 16(b).72 The option
agreement allowed Occidental to terminate its position as minority
shareholder, which it had never intended to become, and allowed
Tenneco to eliminate a potentially troublesome minority interest.73

Moreover, the option was not a source of potential speculative abuse
because Occidental had no inside information about Tenneco or its
new stock. 74

67. Id. at 590.
68. Abrams v. Occidental Petroleum Corp., 323 F. Supp. 570, 582 (S.D.N.Y. 1970).
69. Abrams v. Occidental Petroleum Corp., 450 F.2d 157, 165-66 (2d Cir. 1971).
70. 411 U.S. at 594. Borderline transactions include transactions such as stock conversions,

exchanges pursuant to mergers and other corporate reorganizations, stock reclassifications, and
dealings in options, rights, and warrants. Id. at 593 n.24.

71. Id. at 599-600.

72. Id. at 601-03.
73. Id. at 601.

74. Id. at 601-02.
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Lower court decisions after Kern nevertheless have continued to

apply the objective approach to detennine liability in cases under

section 16(b) in which the transactions involved were not the types of
unorthodox transactions mentioned by the Court in Kern. 75 Lower
courts have also used the subjective approach to extend liability to

defendants who probably would not be covered under an objective
approach to section 16(b).76
The reasoning in Kern should be compared with the objective

approach taken by the Supreme Court thirty-two months later in

Foremost-McKesson, Inc. v. Provident Securities Co.11 Foremost-
McKesson had agreed to buy two-thirds of the assets of Provident
Securities Co., a personal holding company contemplating liquida
tion.78 As part of the purchase price, Foremost paid to Provident
debentures convertible into more than 10% of Foremost's out

standing common stock. A few days after receiving the convertible
debentures, Provident sold a portion of them to a group ofunderwriters
for cash in an amount exceeding their face value.79 Anxious to liquidate,
Provident commenced an action for a declaratory judgment of non
liability under section 16(b). Foremost counterclaimed and sought
recovery on the ground that Provident, an owner of 10% of Fore

most's equity securities, had purchased and sold a portion of such
securities for a profit within six months in violation of section 16(b).80

75. See, e.g., Allis-Chalmers Mfg. Co. v. Gulf & W. Indus., Inc., 527 F.2d 335, 351 (7th Cir.

1975) (court refuses to apply defendant's pragmatic analysis in light of clear purchase and sale

within the statutory meaning), cert, denied, 424 U.S. 928 (1976); Cummings v. Commissioner,
506 F.2d 449, 452 (5th Cir. 1975) (Kem analysis inapplicable to garden variety sale and

purchase); Lewis v. Varnes, 505 F.2d 785, 789 (2d Cir. 1974) (courts free to adopt pragmatic
approach to section 16(b) only in cases where the relevant provision is either intrinsically
ambiguous or where there are alternative plausible applications of the provision to a particular
fact situation); Makofsky v. Ultra Dynamics Corp., 383 F. Supp. 631, 637 (S.D.N.Y. 1974)
(strict objective test in section 16(b) still the law in garden variety insider transactions). Courts
may apply both the pragmatic and the objective tests in the same case. See Morales v. Mapco,
Inc., 541 F.2d 233, 236-37 (10th Cir. 1976) (unorthodox transaction dealing with warrants;
court found section 16(b) liability under both objective and pragmatic tests).
The United States Court of Appeals for the Second Circuit has applied the rationale of Kern

to a very similar factual setting. See American Std., Inc. v. Crane Co., 510 F.2d 1043, 1054 (2d
Cir. 1974) (exchange of stock pursuant to merger not sale for purposes of section 16(b) when
defendant is party defeated in takeover attempt).
76. See Altamil Corp. v. Pryor, 405 F. Supp. 1222, 1225-26 (S.D. Ind. 1975) (former director

of corporation liable for short-swing profits gained by his wife trading in her own name, for her
own separate account, when proceeds of trade were used neither for director's nor wife's, nor
household's benefit); cf. Whiting v. Dow Chem. Co., 523 F.2d 680, 688-89 (2d Cir. 1975)
(director liable as beneficial owner for short-swing profits gained by wife trading in her own

name when couple shared benefits of securities ownership).
77. 423 U.S. 232 (1976).
78. Id. at 235.
79. Id. at 236 & n.4.
80. Id. at 237.
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TheUnited States District Court for theNorthern District of California

granted summary judgment for Provident, reasoning that the trans

action was an unorthodox transaction not presenting the possibility of
speculative abuse and therefore was not a purchasewithin themeaning
of section 16(b).81 The United States Court of Appeals for the Ninth
Circuit concluded that although Provident could reasonably be pre
sumed to have access to inside information enabling possible specula
tive abuse, section 16(b) did not apply because Provident was not a
10% holder prior to its purchase of the debentures.82 The Supreme
Court affirmed, holding that the exemptive provision of the statute

specifying that section 16(b) shall not be construed to cover any
transaction where the beneficial owner was not such at the time ofboth
the purchase and sale of the securities involved means that the
beneficial owner is only accountable in a purchase-sale sequence if he
was a beneficial owner before the purchase. 83
Mr. Justice Powell focused primarily upon the statutory language

and the legislative history. The orginal draft of section 16(b) specifi
cally did not cover a short-term purchase-sale sequence by a beneficial
owner unless beneficial ownership existed before the purchase, and
Congress did not discuss thewisdom of this requirement. 84This explicit
requirementwas omitted, however, from the operative language of the
section when it was redrafted to cover the converse sale-repurchase
sequence.

85 In the second draft, the exemptive provision was added to
the statute, and the Court concluded that Congress intended the

exemptive provision to preserve the requirement of beneficial owner
ship before the purchase.86
Foremost argued that two alternative constructions of the phrase "at

the time of the purchase" were possible�one alternative meaning
before the purchase, the other meaning immediately after the pur
chase. Because themeaning of the phrase was unclear, Foremosturged
the Court to choose the construction meaning immediately after the

purchase, thereby increasing the coverage of section 16(b) and best

serving the congressional purpose of a prophylactic rule to curb all

short-swing trading by corporate insiders.87 The Court rejected this
argument, noting that in its then two most recent decisions interpreting
section 16(b),Kern andReliance Electric Co. v. Emerson Electric Co., 88

81. Provident Sec. Co. v. Foremost-McKesson, Inc., 331 F. Supp. 787, 792 (N.D. Cal. 1971).
82. Provident Sec. Co. v. Foremost-McKesson, Inc., 506 F.2d 601, 614-15 (9th Cir. 1974).
83. 423 U.S. at 250.

84. Id. at 249.

85. Id.
86. Id.
87. Id. at 252.

88. 404 U.S. 418 (1972) (13% holder disposed of holding in 2 sales; first sale of 4% covered by
section 16(b), second sale of 9% not covered because defendant no longer 10% holder).
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it had resolved ambiguities in a way that had decreased section 16(b)
Uability. The Court concluded that the congressional purpose in

enacting section 16(b) does not require resolving every ambiguity in

favor of increased liability. 89
In Foremost, as in Hochfelder, the thrust of the Court's opinion is

strict constructionist and defendant oriented. The emphasis is upon
interpreting the words of the statute and analyzing the legislative
history. Policy considerations play a strictly subordinate role. What is

particularly interesting, however, is to compare the Supreme Court's

reasoning in Foremost with its reasoning in Kern. Here are two cases

that deal with the same section of the same statute within a period of
less than three years. Kern's approach is primarily concerned with the
congressional policy of eliminating the possibility of speculative
abuse of inside information. Foremost, on the other hand, focused
upon a word-by-word analysis of the statute and upon the legislative
history. Both decisions, however, are carefully constructed to absolve
the defendants from liability. The two contrasting intellectual strains
of analysis under section 16(b) are utilized in two different factual

settings to achieve a single central purpose: to protect the defendant
and to circumscribe the scope of liability under section 16(b).

Definition of "Security"

The question of what constitutes a security is central to the

coverage of the federal securities laws. If a particular instrument does
not fall within the statutory definition of a security, then none of the
carefully constructed protections apply. The 1933 and 1934 Acts

provide virtually identical definitions of the term "security"90 in

comparatively general terms, and it has been left to the SEC and, to
an even greater extent, to the federal courts to decide exactly which

89. 423 U.S. at 252.

90. The 1933 Act defines a security as:

any note, stock, treasury stock, bond, debenture, evidence of indebtedness,
certificate of interest or participation in any profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share,
investment contract, voting-trust certificate, certificate of deposit for a security,
fractional undivided interest in oil, gas, or other mineral rights, or, in general, any
interest or instrument commonly known as a "security," or any certificate of
interest or participation in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase, any of the foregoing.

Securities Act of 1933, �2(1), 15 U.S.C. �77b(l) (1970). The 1934 Act's definition is virtually
identical. Tcherepnin v. Knight, 389 U.S. 332, 335-36 (1967); see Securities Exchange Act of

1934, �3(10), 15 U.S.C. �78c(10) (1970).



1977] Securities Laws 907

financial transactions fall within the coverage of these statutes.91 In
UnitedHousing Foundation, Inc. v. Forman92 the Supreme Court ruled
that shares of "stock" entitling a purchaser to lease an apartment in a

state financed and supervised cooperative housing project are not

securities vvithin the purview of the 1933 and 1934 Acts.93

Plaintiffs in Forman were residents of Co-op City, a large housing
cooperative in New York City. The cooperative is state subsidized
and supervised, is nonprofit, and was constructed specifically to meet

a crisis in the availability of decent low and middle income urban

housing.94 The project was organized as a corporation and to secure

an apartment a prospective purchaser must buy eighteen shares of

stock in the corporation for each room desired. The tenant may not

transfer the shares to a nontenant, may not pledge or encumber them,
and may bequeath them only to a surviving spouse. If the tenant

terminates his occupancy, he must offer the shares back to the

corporation at the original purchase price; if the corporation declines
to purchase the shares, the tenant may not sell them formore than the

original purchase price plus a fraction of the mortgage amortization

paid during his tenancy.96
An information bulletin circulated to prospective tenants in 1965,

prior to completion of the project, indicated that tenants would pay

monthly rental charges averaging approximately $23 per room.96

Accelerating construction costs, however, caused periodic increases in
the rental charge, and by 1974 the average monthly fee had escalated
to approximately $40 per room.97 These increases prompted fifty-
seven residents to commence a federal action on behalf of all

apartment owners and derivatively on behalf of the cooperative
corporation against the nonprofit sponsor of the project, the general
contractor and sales agent, the State of New York, and the New York
State Private Housing Finance Agency. 98 Defendants were charged
with makingmaterial misstatements and omissions in the information

91. See, e.g., Tcherepnin v. Knight, 389 U.S. 332, 338 (1967) (withdrawable capital share in
state chartered savings and loan association security within meaning of 1934 Act); SEC v. W.J.
Howey Co., 328 U.S. 293, 298-99 (1946) (parcels of citrus grove development together with
contract for cultivating and marketing fruit securities within meaning of 1933 Act); SEC v. CM.
Joiner Leasing Corp., 320 U.S. 344, 351 (1943) (oil leases together with contract to drill well
securities within meaning of 1933 Act).
92. 421 U.S. 837 (1975).
93. Id. at 859-60.
94. Id. at 840.
95. Id. at 842-43.
96. Id. at 843.

97. Id. at 844.

98. Id.
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bulletin in violation of the antifraud provisions of the 1933 and 1934
Acts."
The United States District Court for the Southern District of New

York, emphasizing that the shares realistically could not be held for

profit, ruled that the shares were not securities within the ambit of the
1934 Act and dismissed the complaint. 100 The Second Circuit
reversed, 101 holding that the federal securities laws applied to the
shares because they were called stock, and that the transaction was

also an "investment contract" within the meaning of these statutes. 102

Although the shares could not be held for profit, the Second Circuit
found that the tenants could expect profits in the form of rental
reductions resulting from income produced by rental of commercial
facilities on the premises, from tax deductions for the portion of
monthly rental charges allocable to interest payments on the
mortgages, and from savings from renting apartments in Co-op City
that cost substantially less than comparable nonsubsidized
housing. 103

The Supreme Court reversed the court of appeals and held that the
shares in question were not securities within the meaning of the 1933
and 1934 Acts. 104Mr. Justice Powell summarily rejected the appellate
court's view that simply because the shares in question are called
stock they fit within the statutory definition of security. In

interpreting the federal securities laws, form must be disregarded in
favor of substance and the emphasis must be upon economic
reality. 105 The Court relied on common sense to conclude that persons
purchasing a residential cooperative apartment do not believe they
are purchasing investment securities simply because they receive

something called a share of stock.106Moreover, the shares in question
have few of the characteristics traditionally associated with stock.

They are nonnegotiable, cannot be pledged or hypothecated, confer
no voting rights, and cannot increase in value. 107

The Court then focused on whether the shares in question are

"investment contracts" within the definition of the federal securities
laws. 108 The relevant test requires a determination "whether the

99. Id. at 844-45.

100. Forman v. Community Servs., Inc., 366 F. Supp. 1117, 1129 (S.D.N.Y. 1973).
101. Forman v. Community Servs., Inc., 500 F.2d 1246 (2d Cir. 1974).
102. Id. at 1255.

103. Id at 1254.

104. 421 U.S. at 859-60.

105. Id. at 848 (quoting Tcherepnin v. Knight, 389 U.S. 332, 336 (1967)).
106. Id. at 851.

107. Id.
108. See note 90 supra.
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scheme involves an investment ofmoney in a common enterprise with
profits to come solely from the efforts of others." 109Applying this test,
the Court rejected the three grounds for finding an investment

contract utilized by the court of appeals. First, the payment of
interest and its deductibility for tax purposes does not represent
income or profits; any homeowner who pays interest on his mortgage
receives the same benefits. 110 Second, the low rent derived from the
state subsidies "no more embodies the attributes of income or profits
than do welfare benefits, food stamps, or other government
subsidies."111 Finally, the income resulting from the rental of
commercial properties within the cooperative, although conceptually
a type of profit, was too insignificant to bring the entire transaction
within the securities acts. 112

The Court in Forman left open three major issues concerning the
definition of a security. The Court did not indicate whether an

investment contract is limited to profits derived solely from the efforts
of third parties. 113 It declined to analyze the problem of investing in real
estate with a dual purpose of accruing profits and maintaining a

residence. 114 Finally, Mr. Justice Powell declined to rule on whether a

security can be defined by a "risk capital" rather than "profit
expectation" analysis. 115 Some federal courts have read broadly

109. 421 U.S. at 852 (quoting SEC v. W.J. Howey Co., 328 U.S. 293, 301 (1946)).
110. Id. at 855.
111. Id.
112. Id. at 856. The dissent vigorously disputed the majority's conclusion that the

commercial activity was insubstantial. Id. at 861 (Brennan, J., with Douglas & White, JJ.,
dissenting).
113. 421 U.S. at 852 n.16.
114. Id. at 853 n.17.
115. Id. at 857 n.24. The Court's footnote implies a rejection of the "risk capital" approach but

the only definite statement made is that the "risk capital" analysis is not appropriate in Forman
because theGovernment underwrote the risk of the project. Id. Justice Brennan in dissent also did
not reach the "risk capital" analysis. Id. at 866 n.5 (Brennan, J., with Douglas & White, JJ.,
dissenting).
The "risk capital" analysis of securities was first developed by Justice Traynor of the

California Supreme Court. In Silver Hills Country Club v. Sobieski, Justice Traynor held that
membership in a country club fell within the definition of a "security" because buyers were

risking their capital for intangible returns. 55 Cal. 2d 811, 814-15, 361 P.2d 906, 908, 13 Cal.
Rptr. 186, 188 (1961). Thus, the "risk capital" analysis may expand the definition of a security
by focusing on the act of investment, rather than the expectations of pecuniary profit. See id. at
815-16, 361 P.2d at 908-09, 13 Cal. Rptr. at 188-89. Some commentators argue that emphasis
on "profit expectation," the traditional Supreme Court test, is an overly narrow definition,
particularly if "profit" is limited to net profits on an income statement. Coffey, The Economic
Realities ofa "Security": Is There a MoreMeaningful Formula?, 18 W. Res. L. Rev. 367, 375, 383
(1967); Hannan & Thomas, The Importance of Economic Reality And Risk in Defining Federal
Securities, 25 Hastings L.J. 219, 237-38 (1974).
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Forman's limits on the definition of a security, 116 but other federal and
state courts have circumvented theForman limits on a security by using
these three approaches. 117

Mr. Justice Powell's opinion is fascinating when read in conjunction
with his two previous opinions inHochfelder andForemost. Gone is the
carefulword-by-word analysis of the relevant statutory provision. Gone
is the ordered, logical reasoning that examines the structure of an

entire statute and attempts to fit the particular statutory provision in
question into its proper place. Gone is the extreme reliance upon

legislative and administrative history. In their place is a new emhasis:
"form should be disregarded for substance and the emphasis should be
on economic reality." 118 Common sense should be exalted over reason

ing based upon the existence of specific words in a particular statute.

116. See Grenader v. Spitz, 537 F.2d 612, 617-18 (2d Cir.) (stock in residential apartment
that could appreciate in value not distinguishable from Forman), cert, denied, 97 S. Ct. 541

(1976); Heese v. De MattheisDev. Corp., 417 F. Supp. 864, 869 (S.D.N.Y. 1976) (broad reading
of Forman in Grenader means court cannot limit Forman strictly to its facts); Joyce v. Ritchie
Tower Properties, 417 F. Supp. 53, 55-56 (N.D. HI. 1976) (purchase of condominium for

residential use not security; possibility of profit through appreciation in value of land not

distinguishable from Forman); Davis v. Rio Rancho Estates, Inc., 401 F. Supp. 1045, 1049

(S.D.N.Y. 1975) (despite promotion of land as appreciating investment opportunity, Forman is

controlling).
117. Several lower courts have held that profits need not be derived solely from the efforts of

others. E.g., Parvin v. Davis Oil Co., 524 F.2d 112, 115-16 (9th Cir. 1975) (partial interest in oil
and gas leases is security; efforts of others in developing investment "undeniably significant")
(quoting SEC v. Glen W. Turner Enterprises, Inc., 474 F.2d 476, 482 (9th Cir.), cert, denied, 414
U.S. 821 (1973)); SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 483 (5th Cir. 1974) (sale of
cosmetic distributorships is security; adoption of Glen Turner standard); SEC v. Galaxy Foods,
Inc., 417 F. Supp. 1225, 1239-40 (E.D.N.Y. 1976) (need for flexible interpretation of "solely"
test); In re Bestline Prods. Sec, 412 F. Supp. 732, 737-38 (S.D. Fla. 1976) (sale of

distributorships for home product company is security; efforts of others were "undeniably
significant" in producing profits); see McCown v. Heidler, 527 F.2d 204, 211 (10th Cir. 1975)
(dictum) (investor in real estate development could rely principally on developer for

appreciation of investment; reliance on promoter need not be total).
A Colorado appellate court has concluded that investment in a condominium for both

residential and investment purposes is a security within Colorado state law, which tracks the

federal definition. Lowery v. Ford Hill Inv. Co., 548 P.2d 127, 129 n.2 (Colo. Ct. App.), cert.
granted, 548 P.2d 127 (Colo. 1976).
The Ninth Circuit in a per curiam opinion announced its continued reliance on the "risk

capital" analysis for defining securities. Great W. Bank & Trust v. Kotz, 532 F.2d 1252, 1256-
57 & n.2 (9th Cir. 1976) (per curiam) (corporate note given in exchange for 10-month bank loan
not a "security"; bank placed special controls on company, no real risk of capital).
Many lower court opinions have treatedForman not as a strict limitation on the definition of a

security, but as an indication of a flexible approach in which the specific facts are controlling.
See, e.g., Great W. Bank & Trust v. Kotz, 532 F.2d 1252, 1257-58 (9th Cir. 1976) (per curiam)
(determination whether corporate note is security depends on many factors, no single factor is

dispositive); Van Huss v. Associated Milk Producers, Inc., 415 F. Supp. 356, 362 (N.D. Tex.

1976) (definition of security depends on numerous factors; court's decision was "fact-specific"
to special needs of milk market).
118. 421 U.S. at 848 (quoting Tcherepnin v. Knight, 389 U.S. 332, 336 (1967)).
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The policies that influenced the legislators in their formulation of the
statutemust be regarded as crucial. Two common threads, however, do
link Hochfelder, Foremost, and Forman. First, in each case the Court
absolved the defendant of liability. Second, the Court circumscribed a

provision of the federal securities laws that the federal courts had

increasingly expanded to cover novel factual situations. The Supreme
Court itself had previously defined security in a way that allowedmore
and more plaintiffs to fit more and more transactions within the

coverage of the federal securities laws.119 Forman effectively reverses
this trend.

Definition of "Materiality"

The concept of materiality permeates the entire fabric of the
federal securities laws. 120 What is included in or omitted from

registration statements prepared under the 1933 Act, 121 current

reports filed with the SEC under the 1934 Act, 122
press releases

regarding corporate affairs, 123 face-to-face dealings in securities

transactions, 124 and proxy statements prepared under the 1934
Act125�all are controlled by the concept of materiality. In 1970 and

again in 1972 the Supreme Court accepted a definition ofmateriality
that considered facts material if "a reasonable investor might have
considered them important in the making of [a] decision."126 Four

years later, in TSC Industries, Inc. v. Northway, Inc, 127 the Supreme
Court held that an omitted fact is material "if there is a substantial
likelihood that a reasonable shareholder would consider it important
in deciding how to vote."128
The dispute in Northway centered on the acquisition of TSC

Industries by National Industries. Plaintiff Northway, a shareholder

119. See note 91 supra and accompanying text.
120. See 17 C.F.R. �230.405 (1976).
121. Securities Act of 1933, �11, 15 U.S.C. �77k (1970).
122. 17 C.F.R. �210.3-02 (1976) (amounts not material need not be included in financial

statements filed with SEC).
123. Id. �240.10b-5(b) (manipulative and deceptive device to make untrue statement of

material fact or to omit a material fact).
124. Id.
125. Id. �240.14a-9(a) (no proxy solicitation containing false or misleading information

concerning material facts or omitting material facts).
126. Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384 (1970) (emphasis added) (proxies for

merger obtained by materially misleading solicitation violates rule 14a-9); Affiliated Ute
Citizens v. United States, 406 U.S. 128, 153-54 (1972) (emphasis added) (purchasers misstated
prevailing market price; misstatement a material fact).
127. 96 S. Ct. 2126 (1976).
128. Id. at 2133 (emphasis added).
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of TSC, brought an action against TSC and National alleging that
their joint proxy statement disseminated to TSC shareholders to

obtain their approval of the acquisition was incomplete and

materially misleading in violation of the 1934 Act and the relevant
SEC rules. 129 First, plaintiff asserted that the proxy statement failed
to disclose that two of National's key officers were also the board
chairman and the executive committee chairman of TSC. 130 Further,
the proxy statement did not disclose that, in filing reports required by
the SEC, both TSC and National had indicated that National was a

controlling person of TSC as that term is defined by the SEC. 131

Second, the proxy statement indicated that TSC shareholders would
receive a "substantial premium" upon their exchange of shares, but
did not reveal that the investment bankers who had issued the opinion
valuing the exchange had, prior to the closing, made a downward
revision in the value of certain National warrants that the TSC
shareholders were to receive. 132 Moreover, plaintiff also alleged that
the proxy statement failed to disclose substantial purchases of
National's common stock by National itself that were suggestive of
manipulation. 133 The United States Court of Appeals for the Seventh
Circuit held that all of these alleged omissions were material as a

matter of law and ordered the district court to grant summary
judgment for plaintiff. 134

The Supreme Court reversed and remanded,135 rejecting the
definition of a material fact adopted by the court of appeals�"all
facts which a reasonable shareholdermight consider important" 136

�

and adopting Judge Friendly's criticism that the "might" formulation
was "too suggestive ofmere possibility, howeverunlikely." 13_7 Inplaceof
the "might" formulation, Mr. Justice Marshall established a standard
that requires "a showing of a substantial likelihood that, under all the
circumstances, the omitted fact would have assumed actual

significance in the deliberations of the reasonable shareholder."138

129. Id. at 2129; see Securities Exchange Act of 1934, �14a, 15 U.S.C. �78n (1970); 17

C.F.R. �240.14a-9 (1976).
130. 96 S. Ct. at 2134.
131. Id.; see 17 C.F.R. � 230.405(f) (1976) (definition of control).
132. 96 S. Ct. at 2135-38.
133. Id. at 2138-40.
134. Northway, Inc. v. TSC Indus., Inc., 512 F.2d 324, 342 (7th Cir. 1975), rev'g Northway,

Inc. v. TSC Indus., Inc., 361 F. Supp. 108 (N.D. HI. 1973).
135. 96 S. Ct. at 2140.
136. Id. at 2131.

137. Id. at 2133 (quoting Gerstle v. Gamble-Skogmo, Inc., 478 F.2d 1281, 1302 (2d Cir. 1973)
(no rule 14a-9 violation for failure to disclose asset appraisals and possible future sales of

company plants)).
138. Id. (emphasis added).
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Applying the "would" standard to plaintiff's claims, the Supreme
Court ruled that none of the omitted facts was materially misleading
as a matter of law. Regarding the degree of control over TSC exerted

by National, the Court noted that the proxy statement provided
information concerning National's extensive stock holdings in TSC
and prominently revealed that five of TSC's ten directors were

National nominees. 139 "These disclosures clearly revealed the nature

of National's relationship with TSC and alerted the reasonable
shareholder to the fact that National exercised a degree of influence
over TSC." 140 As to the favorability of the terms of the acquisition to
TSC shareholders, the Supreme Court concluded that it could not

state as a matter of law that the premium to the TSC shareholders
was not substantial as described in the proxy statement even if the
National warrants were actually worth less than originally indi
cated. 141 With respect to disclosure regarding possible manipulation,
the Court found that "if liability is to be imposed in this case upon a

theory that it was misleading to fail to disclose purchases suggestive
ofmarketmanipulation, there must be some showing that there was in
fact market manipulation." 142

The most significant aspect of the Supreme Court's opinion in

Northway is the abruptness with which it substantially changed the
definition of materiality under the federal securities laws. Six years

before, inMills v. Electric Auto-Lite Co., 143 under the same statutory
provision, the Court characterized a determination of materiality as

"embod[ying] a conclusion that the defect was of such a character
that it might have been considered important by a reasonable
shareholder who was in the process of deciding how to vote." 144 In

Northway the Supreme Court distinguishedMills on the ground that
"the Court specifically declined to consider the materiality of the
omission in Mills,'" and therefore the Court was not foreclosed
from considering the meaning of materiality under rule 14a-9.145
Two years afterMills, inAffiliated Ute Citizens v. United States,1*6 a

case involving section 10(b) and rule 10b-5, the Supreme Court
stated: "All that is necessary is that the facts withheld be material in
the sense that a reasonable investor might have considered them

139. Id. at 2134.
140. Id.
141. Id. at 2138.
142. Id. at 2140.

143. 396 U.S. 375 (1970).
144. Id. at 384.
145. 96 S. Ct. at 2132.
146. 406 U.S. 128 (1972).
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important in the making of [his] decision." 147 In Northway the

Supreme Court distinguishedAffiliated Ute on the ground that "[t]he
conclusion embodied in the quoted language [of Affiliated Ute] was
simply that positive proof of reliance is unnecessary whenmateriality
is established, and in order to reach that conclusion it was not

necessary to articulate a precise definition of materiality, but only to
give a 'sense' of the notion. The quoted language did not purport to
do more."148 Although the soundness of these distinctions may
engender reasonable differences of opinion, their results will

undoubtedly be clear. The scope of defendants' exposure for liability
for the omission of material facts under the federal securities law is

significantly narrowed. 149

Limitation of Implied Rights and Application of
Traditional Remedies

One of the primary sources of plaintiffs' rights under the federal
securities laws has been the doctrine of implied liabilities. Because of
the broad remedial purposes of these statutes and the widespread
belief that private enforcement is necessary to effectuate these
purposes, the federal courts have sustained plaintiffs' implied private
rights of action under the federal securities laws in the absence of

express statutory rights of action. 150 Recent decisions of the Supreme
Court, however, indicate that such rights of action may be more

sparingly implied in the future.
In Securities Investor Protection Corp. v. Barbour151 the Court

refused to imply a private right of action from the Securities Investor

147. Id. at 153-54.
148. 96 S. Ct. at 2132 n.9.

149. Not all federal courts perceive a trend in this area. In SEC v. Galaxy Foods, Inc., the
United States District Court for the Eastern District of New York formulated a very strict test

for materiality that requires a showing that a "reasonable investor would have unquestionably
considered" the information to be important. 417 F. Supp. 1225, 1245 (E.D.N.Y. 1976)
(emphasis in original). The court cited Affiliated Ute Citizens v. United States for direct support
of its test andNorthway as indirect support. Id. ; see Affiliated Ute Citizens v. United States, 406
U.S. 128, 153-54 (1972); note 147 supra and accompanying text.

150. Superintendent of Ins. v. Bankers Life& Cas. Co., 404 U.S. 6, 12-13 (1971) (corporation
has implied private right of action to redress injury from rule 10b-5 violations); J.I. Case Co. v.

Borak, 377 U.S. 426, 432-33 (1964) (stockholder has implied private right of action to redress

injury from rule 14a-9 violation); Kardon v. National Gypsum Co., 69 F. Supp. 512, 514 (E.D.
Pa. 1946) (purchaser has implied private right of action to redress injury from rule 10b-5

violation).
151. 421 U.S. 412 (1975).
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Protection Act (SIPA).152 In Barbour the SEC had obtained an

injunction against a broker-dealer prohibiting further violations of the
Commission's rules and had also obtained the appointment of a

receiver to liquidate the broker-dealer's business. 153The receiver then
commenced an action requesting that the Securities Investor
Protection Corp. (SIPC) intervene and afford the firm's customers the
benefits of SIPA. 154 The United States District Court for the Middle
District of Tennessee upheld the receiver's right of action, but denied
relief on the ground that the broker-dealer's insolvency prior to the
effective date of SIPA rendered that statute inapplicable. 155 The
United States Court of Appeals for the Sixth Circuit reversed on the
theory that the broker-dealer had conducted sufficient business after
the enactment of SIPA to qualify for assistance under its

provisions. 156

The Supreme Court reversed the court of appeals, holding that
customers of a member broker-dealer have no implied private right of
action under SIPA to compel SIPC to perform its statutory duties. 157

In reaching this conclusion, Mr. Justice Marshall relied heavily on the
overall regulatory scheme established by SIPA. 158 The Court found
that Congress had measured the competing public interests

properly. 159 Accordingly, Congress had provided the SEC with the
responsibility to oversee SIPC and the power to bring suit to compel
SIPC to discharge its responsibilities under SIPA. 160 From this the
Court reasoned that Congress did not intend to provide an implied
private right of action to compel SIPC to discharge its responsibility.

152. Id. at 424; see Securities Investor Protection Act of 1970, 15 U.S.C. �� 78aaa-78Z�
(1970). SIPA was passed by Congress to provide financial relief to customers of failing broker-
dealers with whom these customers had left cash or securities on deposit. The House report
accompanying SIPA explained the primary purpose was to protect customers of financially
troubled broker-dealers, noting "serious and persistent" financial troubles lead to loss of
investor funds and confidence. H.R. Rep. No. 1613, 91st Cong., 2d Sess. 1-2, reprinted in [1970]
U.S. Code Cong. & Ad. News 5255, 5255.
153. 421 U.S. at 414.
154. Id.
155. Id.
156. SEC v. Guaranty Bond & Sec. Corp., 496 F.2d 145, 149-50 (6th Cir. 1974).
157. 421 U.S. at 415.
158. The Court had emphasized the statutory history and purpose in National Railroad

Passenger Corp. v. National Association of Railroad Passengers {Amtrak) to deny an implied
private right of action. 414 U.S. 453, 458 (1974). The Court in Amtrak held that an express
statutory provision delegating enforcement powers to a specific agency precluded private
enforcement. Id. The Court in Barbour applied the Amtrak analysis to SIPA. 421 U.S. at 420;
see Polansky v. TWA, Inc., 523 F.2d 332, 334 nn.7-8 (3d Cir. 1975) (Court in Barbour
reasoned Amtrak holding directly on point).
159. 421 U.S. at 420.
160. Id.
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The Court also emphasized that to allow a customer to file an action

requesting the appointment of a receiver and the liquidation of a

brokerage firm often could prove fatal to that firm, which, although in
a shaky financial position, could have met its liabilities throughmeans
other than liquidation. 161 A customer, unlike SIPC, does not possess
all the relevant information and is not concerned with the overall

consequences of his action in requesting SIPC involvement. 162 These

potential consequences to other public interests are too grave to allow
an implied private cause of action. 163

Finally, the Supreme Court distinguished this case from its decision
in Borah, the leading authority for implied private actions under the
federal securities laws,164 by noting that SIPA, unlike the 1934 Act,
does not contain standards that a private action could help to enforce
and does not provide a general grant of jurisdiction to the district
courts.165
InPiper v. Chris-Craft Industries, Inc. 166 the Supreme Court refused

to imply a private right of action under the antifraud provision of the
Williams Act167 for a party defeated in a tender offer. Chris-Craft had
competed against Bangor Punta Corporation and the existing
management of Piper Aircraft Corporation for control of Piper.168

161. Id. at 421-23.
162. Id. at 422.

163. Id. at 423.
164. See J.I. Case Co. v. Borak, 377 U.S. 426 (1964).
165. 421 U.S. at 424. A unanimous Court in Court v. Ash extended the trend limiting private

rights of action, holding that a stockholder did not have an implied private remedy under a

federal criminal statute prohibiting corporate campaign contributions. 422 U.S. 66, 85 (1975);
see 18 U.S.C. �610 (Supp. IB 1973). The Court reasoned that the Federal Election Campaign
Act Amendments of 1974 that gave primary jurisdiction to the newly created Federal Election
Commission banned the equitable relief and damages sought by the stockholder. 422 U.S. at 74-

76, 85; see 2 U.S.C. �437d(a)(9) (Supp. V 1975).
In refusing to imply a private rightof action the Court inAsh enunciated four factors that courts

should consider: whether plaintiff is a member of a class for whose special benefit Congress
enacted the statute; whether there is any legislative intent implying or denying a private remedy;
whether a private right is consistent with the legislative scheme; and whether a federal remedy is

appropriate to the area of law. 422 U.S. at 78. The Court cited Barbour as support for the
third factor. Id. Subsequent lower court decisions have rejected private enforcement if it would

be inconsistent with the statute. See e.g., Polansky v. TWA, Inc., 523 F.2d 332, 334 & n.8 (3d
Cir. 1975) (no implied private right of action under Federal Aviation Act for charter service that
failed to meet service standards); Network Project v. Corporation for Pub. Broadcasting, 398 F.

Supp. 1332, 1338 (D.D.C. 1975) (implied private right inconsistent with Public Broadcasting
Act).

166. 97 S. Ct. 926 (1977).
167. 15 U.S.C. �78n(e) (1970).
168. 97 S. Ct. at 931.



1977] Securities Laws 917

Chris-Craft and Bangor Punta each had acquired substantial blocks
of Piper shares before Bangor Punta ultimately secured control. 169

Chris-Craft sued Bangor Punta and Piper, alleging that it had an

implied cause of action for damages under section 14(e), and that

Piper and Bangor Punta had violated section 14(e). The United
States District Court for the Southern District of New York did not

reach the issue ofwhether an implied cause of action existed, because
it determined that no actionable fraud had taken place. 170The Second
Circuit reversed, holding that Chris-Craft had an implied right of
action under section 14(e),171 that both Piper and Bangor Punta had
violated section 14(e), and that both were liable to Chris-Craft for

damages. 172

The Supreme Court reversed the court of appeals, holding that a
defeated tender offeror has no implied cause of action for damages
under section 14(e). 173Mr. Chief Justice Burger relied on the language
of the statute, its legislative history, and the policy of the Act to
determine that no cause of action should be implied. The statute itself
was competely silent regarding private remedies for section 14(e)
violations; 174 therefore the Court examined the legislative history of the
Act. From the legislative history the Court determined that the
sole purpose of the Williams Act was to protect shareholders who are

confronted by a tender offer. Section 14(e) was not intended to

protect tender offerors from their competitors. 176 The Court relied

upon the analysis in Cort v. Ash116 to determine that no private
cause of action was implicit in section 14(e).177 Finally, the Court
utilized a policy analysis to determine that allowing an implied private
cause of action under the circumstances of this case would not protect
the interests of the shareholders whom the Williams Act was intended
to benefit; indeed, it might injure them, because many were now

shareholders of the defendants, and thus would see the value of their
investments diminished by the amount of the damage award assesed
against the defendants. 178

169. Id. at 933.
170. Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 337 F Supp. 1128, 1134 (S.D.N.Y.

1971).
171. Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 360-61 (2d Cir. 1973).
172. Id. at 364-65, 369.
173. 97 S. Ct. at 950. The Court carefully left open the question of whether shareholder-

offerees or the target corporation may have an implied cause of action for damages under
section 14(e). Id. at 949 n.28.

174. Id. at 941.
175. Id. at 946.
176. 422 U.S. 66 (1975); see note 165 supra.
177. 97 S. Ct. at 947-49.

178. Id. at 948-50.
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InBarbour andPiper the Supreme Court refused to imply a private
cause of action; in Rondeau v. Mosinee Paper Corp. 179 the Court held

that even when implied private rights of action exist, plaintiffs are not

relieved of the burden of establishing irreparable harm and the other
traditonal prerequisites for equitable relief.180 The defendant in

Rondeau began purchasing Mosinee Paper Corp. stock in April 1971.
By May 17 he had acquired in excess of 5% ofMosinee's outstanding
shares and therefore under section 13(d) of the 1934 Act
was required to file certain information with both Mosinee and the
SEC.181 The shareholder continued to acquire additonal shares, and
by August his holdings totaled 8% of the company's outstanding
stock.182 Alerted by Mosinee's chairman that certain problems
under the federal securities laws might have been created, the
shareholder immediately ceased his purchases, consulted his

attorney, and within a short time filed the requisite forms. 183 Mosinee
then commenced an action under the federal securities laws alleging
that the shareholder was engaged in a scheme to defraud Mosinee
and its shareholders. 184

The United States District Court for the Western District of
Wisconsin held that defendant had not been injured and therefore
refused to grant any equitable relief for a technical violation of the
1934 Act. 185 The United States Court of Appeals for the Seventh
Circuit reversed, ordering the district court to enter a decree

enjoining the shareholder from future Williams Act violations and

depriving the shareholder for five years of his right to vote all the
Mosinee stock purchased during the period when the forms were

required but were not filed. 186 In reaching its decision, the Seventh
Circuit took the view that Mosinee "need not show irreparable harm
as a prerequisite to obtaining permanent injunctive relief in view of
the fact that as issuer of the securities it is in the best position to

assure that the filing requirements of the Williams Act are being

179. 422 U.S. 49 (1975).
180. Id. at 64-65.
181. Id. at 51-52; see Securities Exchange Act of 1934, � 13(d), 15 U.S.C. �78m(d) (1970)

(purchaser acquiring more than 5% of corporate equity must register with SEC and

issuing corporation). The purpose of the section 13(d) filing requirement is to ensure that public
shareholders confronted by a cash tender offer will have access to adequate information before

responding to the offer. Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 58 (1975).
182. 422 U.S. at 53.
183. Id.
184. Id. at 54.

185. Mosinee Paper Corp. v. Rondeau, 354 F. Supp. 686, 692-93, 696 (W.D. Wis. 1973).
186. Mosinee Paper Corp. v. Rondeau, 500 F.2d 1011, 1017 (7th Cir. 1974).
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timely and fully complied with and to obtain speedy and forceful
remedial action when necessary." 187

The Supreme Court, per Mr. Chief Justice Burger, reversed the
decision of the court of appeals, 188 emphasizing that "none of the evils
to which the Williams Act was directed has occurred or is threatened
in this case."189 The shareholder did not attempt to take control of
Mosinee through a tender offer or any other device at any time prior
to his filing of the section 13(d) forms. Moreover, the shareholder had
filed the proper forms pursuant to section 13(d), and there was no

suggestion that he would not update these forms should the need
arise. 190 The Court stated that there was no likelihood that Mosinee's
shareholders would be disadvantaged if Rondeau made a tender
offer, nor that Mosinee would be unable to place its position before
the shareholders if a contest for control developed. Thus, there was

no danger of recurrent violations present to justify injunctive relief. 191

The Supreme Court was similarly unimpressed with Mosinee's

argument that an injunction was necessary to protect the inter
est of shareholders who either sold their stock to the 5%
shareholder before the filings under section 13(d) were made or who
would not have invested had they known that a takeover bid was

likely. The Court noted that individual shareholders who acted before
schedule 13(d) was filed could bring an action for damages against the
5% shareholder. 192 Finally, the Supreme Court rejected Mosinee's

argument that its position as target corporation placed it in
the best position to enforce the provisions of section 13(d) and
therefore that it should be excused from the traditional equitable
showing necessary for an injunction. 193

Some Observations

The nine cases discussed in this article constitute virtually the entire
compendium of opinions by the Supreme Court under the federal
securities laws during the last four years.

194 The opinions suggest a
number of observations.
187. Id. at 1017.

188. 422 U.S. at 65.
189. Id. at 59.
190. Id.
191. Id.
192. Id. at 60 & n.10.

193. Id. at 62-63.
194. Since May 7, 1973, the only other opinions written by the Supreme Court that directly

concern the federal securities laws are Bangor Punta Operations, Inc. v. Bangor & Aroostook

R.R., 417 U.S. 703 (1974) and Radzanower v. Touche Ross & Co., 426 U.S. 148 (1976). See also
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First, the Supreme Court's decision is always in favor of the

defendants. There are different fact situations, different applicable
sections of the securities laws, different processes of reasoning,
opinions written by different Justices, and different forms of relief

requested. Yet one element remains the same�the defendants always
win.

Second, the views of the SEC, the agency having over forty years of
accumulated expertise in the securities field and possessing the
mandate of the Congress to enforce the federal securities laws, are
either ignored or rejected by the Court. 195 In Blue Chip, Hochfelder,
Foremost, Forman, and Piper, the Court unequivocally rejected the
SEC's position. 196 Only in Northway did the Court look to the
Commission for support, stating in a footnote that "[t]he standard we

adopt is supported by the SEC."197

United States v. National Ass'n of Sec. Dealers, Inc., 422 U.S. 694, 730 (1975) (SEC exercise of

regulatory authority under Investment Company Act and Maloney Act confers implied antitrust
immunity for restrictions of secondary markets in mutual fund shares); Gordon v. New York
Stock Exch., Inc., 422 U.S. 659, 691 (1975) (SEC regulation of fixed commission rates utilized

by stock exchanges provides immunity from antitrust action challenging fixed rates). In Bangor
the Court denied recovery to plaintiff railroad against its former corporate owner for various acts
of mismanagement. The Supreme Court held that because the principal beneficiary of any

recovery purchased its shares in plaintiff railroad well after the occurrence of the alleged
mismanagement, that party may not maintain suit on behalf of the aggrieved railroad under
section 10(b) and rule 10b-5. 417 U.S. at 710-13. In Radzanower the Supreme Court held that
actions against a national banking association based upon alleged violations of the 1934 Act

must be brought in the federal district court within the district in which such associationmay be
established. 426 U.S. at 158. The Court concluded that the limiting section 94 of the National
Bank Act prevailed over the broad venue provisions of section 27 of the 1934 Act. Id. at 153-57.
Both opinions are fully consistent with the positions manifested by the Supreme Court in the

nine opinions discussed in this article.
195. See, e.g., Saxbe v. Bustos, 419 U.S. 65, 74 (1974) (Court adopted definition of alien

accepted by Immigration and Naturalization Service); Investment Co. Inst. v. Camp, 401 U.S.

617, 626-27 (1971) (court must accord great weight to reasonable construction of statute by
enforcing agency; Comptroller's view of banking laws rejected). The dissent in Hochfelder
identified the disagreement between the SEC position and the majority. 425 U.S. at 197

(Blackmun, J., with Brennan, J., dissenting).
196. Piper v. Chris-Craft Indus., Inc., 97 S. Ct. 926, 949 n.27 (1977) (SEC position in amicus

brief inconsistent with earlier statements; no deference to administrative agency on narrow legal
issue peculiarly suited for judicial resolution); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 197-

200 (1976) (rejection of SEC position in amicus brief that 10b-5 not limited to intentional

conduct; focus on congressional purpose to protect investors); Foremost-McKesson, Inc. v.

Provident Sec. Co., 423 U.S. 232, 259-60 (1976) (SEC did not appear as amicus; respondent's
adoption of SEC position that Court's reading of section 16(b) rendered other provisions of

section 16 unnecessary rejected); United Hous. Foundation, Inc. v. Forman, 421 U.S. 837, 858

n.25 (1975) (SEC's position in amicus brief that stock constituted security rejected as

inconsistentwith Commission's views in recent release); Blue Chip Stamps v.ManorDrug Stores,
421 U.S. 723, 738-39 (1975) (rejection of SEC argument thatBirnbaum limitation unreasonably

denies relief to injured plaintiffs).
197 96 S Ct 2126, 2133 n.10 (1976). The Supreme Court's rejection of an implied right in

Barbour was consistent with the view of the SEC in that case. Compare All U.S. 412, 415 (1975)



1977] Securities Laws 921

Third, these decisions generally will tend to curb the power of the

SEC. 198Blue Chip will limit the Commission's standing to those factual
situations that fit within the purchaser-seller requirements of the

Bimbaum doctrine. Hochfelder may well require the SEC to establish
scienter in its enforcement actions that seek injunctions. 199Forman will

curb the Commission's expansion of the definiton of "security," an

expansion that has brought novel and atypical factual situations under
the protection of the federal securities laws.Northway will weaken the
SEC staff's position in negotiating with private lawyers regarding
additional disclosure in registration statements under the 1933 Act

and proxy statements under the 1934 Act. Finally, Rondeau will
undercut the Commission's longstanding position that it is entitled to
establish something less than the traditional prerequisites in its actions
for injunctive relief.

Fourth, these eight Supreme Court opinions demonstrate that in
cases dealing with the federal securities laws the Supreme Court's

reputation for classical strict construction is a myth. The Court is

pragmatic. It desires to reach a particular result, and it will utilize
whatever processes of reasoning it finds helpful to achieve that result.
InHochfelder andForemost the Court adheres meticulously to a word-

by-word statutory analysis and gives substantial weight to the legis
lative history. In Kern and Forman the Court eschews close statutory
analysis and reliance upon legislative history. Instead, it emphasizes
policy considerations and common sense. In Blue Chip the Supreme
Court utilizes all of these tools�statutory analysis, legislative history,
and policy considerations�in constructing its opinion.
Fifth, the principles established by these nine opinions are not held

unanimously by the individual Justices. There are dissents in seven of
the nine decisions. 200 The dissents in Hochfelder, Blue Chip, Kern,

(private right inconsistent with statute) with Brief for SEC as Amicus Curiae at 5-10 (same). The
SEC did not file a brief in Kern or Rondeau.
198. But see Securities Investor Protection Corp. v. Barbour, 421 U.S. 412, 415, 420 (1975)

(cannot imply private right of action from SIPA; SEC has exclusive power to bring suit to compel
SIPC to discharge responsibilities). The SEC in its amicus brief vciBarbour also adopted the view
that SIPA did not imply a private right of action. See Brief for SEC as Amicus Curiae at 5-10.

199. See SEC v. Bausch & Lomb, Inc., [1975-76] Fed. Sec. L. Rep. (CCH) CJ95,722, at 90,
510-11 (S.D.N.Y. Sept. 16, 1976) (court requires proof of scienter to establish rule 10b-5
violation in injunction action); note 50 supra and accompanying text.

200. All the Justices joined in the opinions in Foremost and Northway. The Court decided
Foremost and Northway after Justice Douglas had retired, and Justice Stevens did not

participate in the decisions. Justice White did not join in Part IV(C) of the Court's opinion in

Foremost. 423 U.S. at 260.
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Rondeau, Forman, andPiper are all forceful and well reasoned.
201 The

one member of the Supreme Court who was a former Chairman of the
Securities and Exchange Commission, Mr. Justice Douglas, dissented
from each of the five decisions in which he participated. 202

Sixth, a number of these decisions tend to encourage plaintiffs to

concentrate more upon their rights and remedies in state rather than
federal courts. The strict purchaser-seller doctrine of Blue Chip will

deny standing to any plaintiffs who normally would have commenced
their actions in the federal courts. The requirements of scienter
enunciated byHochfelder may well lead plaintiffs to attempt to sustain
claims under doctrines of common law fraud rather than under section

10(b) and rule 10b-5. Rondeau should encourage plaintiffs to expect
more imaginative remedies from state courts than from their federal

counterparts.
Finally, it will be interesting to observe just exactly what effect the

new trendmanifested by the Supreme Court's opinionswill have on the
project for codifying the federal securities laws. One of the main spurs
for this entire project has been the desire of defendants' lawyers to

counter and to limit the vast expansion of plaintiffs' rights under the
federal securities laws, particularly under section 10(b) andrule 10b-5,
that had been sustained by the federal courts during the 1960's. 203 The
principles and policies enunciated by the Supreme Court during the
last four years may seriously undermine this impetus for codification.
The Supreme Court's impact upon the interpretation and applica

tion of the federal securities laws during the past four years has been
nothing short of extraordinary. It has analyzed and construed so many

key issues�the Birnbaum doctrine, the question of scienter under

201. Piper v. Chris-Craft Indus., Inc., 97 S. Ct. 926, 955-65 (1977) (Stevens, J., with
Brennan, J., dissenting); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 215 (1976) (Blackmun, J.,
with Brennan, J., dissenting); Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 65 (1975)
(Brennan, J., with Douglas, J., dissenting); United Hous. Foundation, Inc. v. Forman, 421 U.S.

837, 860 (1975) (Brennan, J., with Douglas & White, JJ., dissenting); Blue Chip Stamps v.

Manor Drug Stores, 421 U.S. 723, 762 (1975) (Blackmun, J., with Douglas & Brennan, JJ.,
dissenting); Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S. 582, 605 (1973)
(Douglas, J., with Brennan & Stewart, JJ., dissenting). Justice Douglas dissented in Barbour

without opinion. 421 U.S. 412, 425 (1975).
202. Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 65 (1975) (Brennan, J., with Douglas, J.,

dissenting); United Hous. Foundation, Inc. v. Forman, 421 U.S. 837, 860 (1975) (Brennan, J.,
with Douglas & White, JJ., dissenting); Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723,
762 (Blackmun, J., with Douglas & Brennan, JJ., dissenting); Securities Investor Protection

Corp. v. Barbour, 421 U.S. 412, 425 (1975) (Douglas, J., dissenting); Kern County Land Co. v.

Occidental Petroleum Corp., 411 U.S. 582, 605 (1973) (Douglas, J., with Brennan & Stewart,

JJ., dissenting).
203. See Lowenfels, Codification and Rule 10b-5, 23 Vand. L. Rev. 591, 592-94 (1970).
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section 10(b) and rule 10b-5, the coverage of section 16(b), the
definition of security, the scope of "materiality," and the question of
remedies. There is little question that the pendulum has shifted from a

continuing expansion of plaintiffs' rights and remedies to a compara

tively circumscribed, defendant-oriented construction. In the eyes of
some observers, the Supreme Court may have pushed the pendulum
too far; in the eyes of other observers, the Court may not have pushed
far enough. Time and perspective will be needed to choose between
these assessments, but no one can doubt that a meaningful and
substantial change has occurred.



 



CONSPIRACY: THE CRIMINAL AGREEMENT
IN THEORY AND IN PRACTICE*

Paul Marcus**

Professor Marcus combines empirical research and theoretical

analysis in this comprehensive study of the conspiracy doctrine. The
article shows that the theoretical reasons for the conspiracy doctrine
are inapplicable to most actual conspiracyprosecutions and that the
practical reasons for conspiracy charges are often unacceptable
prosecutorial shortcuts. Although ultimately concluding that the

conspiracy doctrine is needed in some limited instances, Professor
Marcus indicates that prosecutors should bring conspiracy charges
only when justified by proper reasons and that courts should
consider such charges more carefully.

[C]ollective criminal agreement�partnership in crime�presents
a greater potential threat to the public than individual delicts.
Concerted action both increases the likelihood that the criminal
objectwill be successfully attained and decreases the probability
that the individuals involved will depart from their path of

criminality. Group association for criminal purposes often, if not
normally, makes possible the attainment of ends more complex
than those which one criminal could accomplish. Nor is the
danger of a conspiratorial group limited to the particular end
toward which it has embarked. Combination in crime makes
more likely the commission of crimes unrelated to the original
purpose for which the group was formed. In sum, the danger
which a conspiracy generates is not confined to the substantive
offense which is the immediate aim of the enterprise.

Justice Felix Frankfurter1

'

*The research for this study was conducted with funds provided by a grant from the National
Science Foundation and by a supplemental grant from the Program in Law and Society,
University of Illinois. The opinions and conclusions expressed herein are those of the author.
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due to Professor Norman Abrams and Becca Nimmer Marcus for their help in preparing the

questionnaire on criminal conspiracy, and Professors John Nowak and Melville Nimmer for their
careful review of an early draft of this article.

1. Callanan v. United States, 364 U.S. 587, 593-94 (1961) (Frankfurter, J.).

925



926 The Georgetown Law Journal [Vol. 65:925

If there are still any citizens interested in protecting human

liberty, let them study the conspiracy law of the United States.

Clarence Darrow5

Introduction

Throughout this century, judges, practicing attorneys, and scholars
have had a love-hate affair with the concept of a crime of conspiracy.
Few criminal law doctrines have generated as much analysis. One
need only look to the wealth of law review articles3 and reported
cases4 discussing conspiracy doctrine to realize the impact of

conspiracy law on American jurisprudence. These discussions, along
with the widespread assumption that prosecutors utilize conspiracy
as an effective tool against serious crime, 5 make the law of conspiracy
most controversial. 6 This controversy has thrust the law of conspiracy

2. C. Darrow, The Story of My Life 64 (1932).
3. See, e.g., Arens, Conspiracy Revisited, 3 Buffalo L. Rev. 242 (1954); Filvaroff, Conspiracy

and the First Amendment, 121 U. Pa. L. Rev. 189 (1972); Goldstein, Conspiracy to Defraud the
United States, 68 Yale L.J. 405 (1959); Harno, Intent in Criminal Conspiracy, 89 U. Pa. L. Rev.
624 (1941); Johnson, The Unnecessary Crime of Conspiracy, 61 Calif. L. Rev. 1137 (1973);
O'Dougherty, Prosecution and Defense Under Conspiracy Indictments, 9 Brooklyn L. Rev. 263

(1940); Pollack, Common Law Conspiracy, 35 Geo. L.J. 328 (1947); Sayre, Criminal Conspiracy,
35 Harv. L. Rev. 393 (1922); Developments in the Law�Criminal Conspiracy, 72 Harv. L. Rev.
920 (1959); Note, The ConspiracyDilemma: Prosecution ofGroup Crime orProtection ofIndividual
Defendants, 62 Harv. L. Rev. 276 (1948).

4. The important Supreme Court decisions alone are numerous. See, e.g., Iannelli v. United
States, 420 U.S. 770 (1975) (Wharton's rule); United States v. Feola, 420 U.S. 671 (1975) (intent
element); Callanan v. United States, 364 U.S. 587 (1961) (liability for conspiracy, substantive
offenses); Yates v. United States, 354 U.S. 298 (1957) (first amendment and conspiracy);
Grunewald v. United States, 353 U.S. 391 (1957) (scope, duration of conspiracy); Lutwak v.

United States, 344 U.S. 604 (1953) (elements, duration, evidence of conspiracy); Krulewitch v.

United States, 336 U.S. 440 (1949) (evidence of conspiracy); Blumenthal v. United States, 332
U.S. 539 (1947) (evidence, number of conspiracies); Kotteakos v. United States, 328 U.S. 750

(1946) (number of conspiracies); Pinkerton v. United States, 328 U.S. 640 (1946) (liability for

conspiracy, substantive acts).
5. See Harrison v. United States, 7 F.2d 259, 263 (2d Cir. 1925) (L. Hand, J.) (conspiracy is the

"darling of the modern prosecutor's nursery"); United States v. Kissel, 173 F. 823, 823-28

(C.C.S.D.N.Y. 1909) (increasing tendency to indict for conspiracies when crimes committed),
rev'd, 218 U.S. 601 (1910); Note, supra note 3, at 276.

6. A recent, dramatic use of criminal conspiracy charges was the Watergate trial. The three

primary defendants, John N. Mitchell, H.R. Haldeman, and John D. Ehrlichman, were convicted
of conspiracy, obstruction of justice, and perjury. See generally United States v. Haldeman,
p 2d ,No. 75-1381 (D.C. Cir. Oct. 12, 1976) (per curiam) (en banc),petition for cert, filed, 45

U.S.L.W. 3437 (U.S. Dec. 21, 1976) (No. 76-793).
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into the debate on the role and purposes of our criminal justice
system. 7

A careful analysis of the conspiracy offense requires an orientation
in both theory and practice. Consequently, this article includes both a

traditional critique of criminal conspiracy and an analysis of the

questions and answers that prosecutors and defense counsel raise.8
The research for this article was conducted during 1975 and 1976. It

consisted, in part, of interviews with prosecutors and defense

attorneys from New York, Washington, D.C, Baltimore, Boston, New
Orleans, St. Louis, Indianapolis, Chicago, Houston, Albuquerque,
San Diego, Los Angeles, Oakland, and San Francisco. 9 In addition, a
questionnaire dealing with issues of criminal conspiracy was

distributed in the spring of 1976 to 1,620 persons:10 federal district
and circuit court judges; supreme court justices from California,
Texas (Court of Criminal Appeals), Ohio, Illinois, and New York

(Court of Appeals); 150 criminal law professors; all 94 United States

attorneys; and a large sample of the membership of the National
District Attorneys Association and the National College of Criminal
Defense Lawyers and Public Defenders. 11 Eight hundred and twenty-
two persons, half of those surveyed, responded substantively to the

7. Perhaps the leading component sharpening the debate is the proposed recodification of the
federal criminal code. See Criminal Justice Reform Act of 1975, S. 1 , 94th Cong., 1st Sess. (1975).
See generally Schwartz & Blakey, Introductory Memorandum and Excerpts From Consultant's
Report on Conspiracy and Organized Crime: Sections 1 004 and 1 005, in 1 Working Papers of the
National Commission on Reform of Federal Criminal Laws 381 (1970).
8. Professor Alschuler used a similar approach to analyze plea bargaining. See Alschuler, The

Defense Attorney's Role in Plea Bargaining, 84 Yale L.J. 1179 (1975).
9. The interviewing outline is reprinted in Appendix A.
10. The questionnaire is reprinted in Appendix B.
1 1 . The geographic mix of the persons responding was quite good.

Almost halfof the respondents had practiced law formore than 1 0 years,more than a quarter for 5
to 10 years, and the rest for less than 5 years. Approximately three-fourths of the respondents
practiced primarily in state jurisdictions and about one-fourth specialized in federal practice.
Lawyers from all states, except Alaska, and from Guam, the Canal Zone, and Toronto

submitted substantive responses. The response rates of judges and law professors were

somewhat lower than that of the practicing attorneys. Information in this survey comes from: all
federal circuit courts; federal district courts of numerous areas including the metropolitan areas

of Boston, New York, Brooklyn, Philadelphia, Pittsburgh, Norfolk, New Orleans, Miami,
Cleveland, St. Louis, Kansas City, Chicago, Denver, San Francisco, and Los Angeles; and state

Population
Percentage

of respondents

More than 500,000
100,000 - 500,000
Less than 100,000
Primarily rural

33.3
17.7
14.6
34.4
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questionnaire after two mailings and a telephone followup by the

Survey Research Laboratory of the University of Illinois at Urbana-

Champaign. 12 The research� interviews and survey�shows signifi
cant problems faced on a daily basis by criminal justice professionals
and provides a basis in reality for theoretical discussions of

conspiracy law.

The Crime of Conspiracy

the basic definition

Criminal conspiracy is an agreement between two or more persons
formed for the purpose of committing a crime. 13 The basic definition
is straightforward enough.14 Legitimate protest goes not to the

definition of the crime, but, as will be seen, to its application and to
the evidence necessary to prove the existence of the agreement.
Nevertheless, the bare definition raises more questions than it

answers, both on a theoretical level and a practical level: What is an

agreement? Can someone be guilty of conspiracy if one of the

conspirators is legally unable to enter into an agreement? Can one

become a conspirator after the object crime is completed? The

answers to these questions depend on the reasons for the crime of

conspiracy.

courts in Ohio, Illinois, California, New York, and Texas. In addition, professors at law schools in

virtually every part of the country submitted replies.
12. The breakdown in substantive replies by category of respondents is:

Number of

Category respondents

Prosecutors (federal and state) 366

Defense attorneys 267

Federal trial judges 67

Federal and state appellate judges 53

Law professors 69

Total 822

Another 160 persons responded, but did not possess the data to enable them to answer the

questionnaire.
13. Pinkerton v. United States, 328 U.S. 640, 647 (1946); see, e.g., 18 U.S.C. �371 (1970).

Whether the object of the conspiracy must be a crime is still an open question. See text

accompanying notes 145-62 infra.
14. Others have disagreed in the past: "In the long category of crimes there is none, not

excepting criminal attempt, more difficult to confinewithin the boundaries of definitive statement

than conspiracy." Harno, supra note 3, at 624.
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THEORETICAL PURPOSES

Criminalization of conspiracy performs two functions. The first

function is that performed by any inchoate offense�the interruption
of criminal activity prior to its completion. At least in theory,
conspiracy subjects the defendant to criminal sanctions at a stage
earlier than any other offense, even attempt. "[E]very criminal

conspiracy is not an attempt. One may become guilty of conspiracy
long before his act has come so dangerously near to completion as to

make him criminally liable for the attempted crime." 15 The courts

rarely have stated the rationale for this early sanction, although a few
commentators have offered justifications for it, arguing that
individuals who band together have expressed, immediately upon
their agreement, a clear intent to violate society's laws.16 Also, it is
argued that when more than one person agrees to engage in the
criminal activity, the likelihood of the accomplishment of the crime is
increased. 17

The second function is protection against group criminality; many
have argued that a conspiratorial agreement itself creates grave
dangers for society that should give rise to criminal sanctions. Justice
Gibson of the Supreme Court of Pennsylvania stated in 1821:

The effort of an individual to disturb this equilibrium can

never be perceptible, nor carry the operation of his interest
on that of any other individual, beyond the limits of fair

competition; but the increase of power by combination of

means, being in geometrical proportion to the number

concerned, an association may be able to give an impulse,
not only oppressive to individuals, but mischievous to the

public at large; and it is the employment of an engine so

powerful and dangerous, that gives criminality to an act
that would be perfectly innocent, at least in a legal view,
when done by an individual. 18

15. Sayre, supra note 3, at 399.
16. Wechsler, Jones, & Korn, The Treatment of Inchoate Crimes in theModel Penal Code of the

American Law Institute: Attempt, Solicitation, and Conspiracy (pt. 2), 61 Colum. L. Rev. 957, 965
(1961); see Marcus, Criminal Conspiracy: The State ofMind Crime�Intent, Proving Intent, Anti-
Federal Intent, 1976 U. III. L.F. 627, 628-29.
17. Developments in the Law�Criminal Conspiracy, supra note 3, at 924 (" [collaboration

magnifies the risk to society both by increasing the likelihood that a given quantum ofharmwill be

successfully produced and by increasing the amount of harm that can be inflicted. A conspirator
who has committed himself to support his associatesmay be less likely to violate this commitment
than he would be to revise a purely private decision.").
18. Commonwealth ex rel. Chew v. Carlisle, 1 Bright. N.P. 36, 41 (Pa. 1821).
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The Inchoate Offense. Those who argue that conspirators
have evidenced an early intent to commit a crime, upon agreement,
can point to no statistical evidence in support of their view.

Nevertheless, no statistical evidence can be raised on behalf of the

opposing view. Thus, we must content ourselves with asking only the
practical question: Do prosecutors need to rely on the possibility of

early intervention through conspiracy charges, or would attempt
charges handle inchoate conspiratorial group activities without the
accompanying evidentiary and practical problems for defendants? In
theory, attempt could not handle all these activities. Conspiracy is a

crime at the moment the agreement is formed, or at the moment some
minor act is taken in furtherance of that agreement. 19 This is an

earlier stage of criminal activity than is required for attempt, which
usually involves either a substantial step toward the commission of
the contemplated crime,20 or else "conduct that, in fact, amounts to

more than
^
mere preparation for, and indicates . . . intent to

complete, the commission of the crime."21 Regardless of whether

attempt could handle the inchoate conspiracy activities in theory, or
whether it would be desirable,22 attempt would seem to be able to
handle those situations in which prosecutors actually charge
conspiracy. 23 Conversations with prosecutors confirmed this. One
stated that "[n]o one will prosecute a case without an overt act;
generally there is at least an attempt unless you have an informant
which is the rare situation, for you find out about the conspiratorial
relationship from the overt act."24 Another said that "[m]ost
conspiracies [charged] do usually involve substantial steps." 25 Finally,
in the words of former Attorney General Ramsey Clark: "We don't

19. See Developments in the Law�Criminal Conspiracy, supra note 3, at 945-46 (statutes
commonly add overt act element to common law conspiracy).
20. E.g., State v. St. Christopher, 232 N.W.2d 798, 804 (Minn. 1975) (attempt requires

substantial step; preparation sufficient for conspiracy); III. Ann. Stat. ch. 38, �8-4(a) (Smith-
Hurd Supp. 1976).
21. Criminal Justice Reform Act of 1975, S. 1, 94th Cong., 1st Sess. �1001 (1975).
22 . Many of the attorneys I spoke with believed that attempt was a preferable way ofhandling

the inchoate conspiracy activities: "Attempt is a much more rational approach in handling the

inchoate offense aspect of the conspiracy case; too often conspiracy is used as a political charge or
in connection with informers." Interview with Thomas Decker, then Deputy Director of the

Federal Public Defender Project, Chicago, 111. (Nov. 6, 1975).
23. Johnson, supra note 3, at 1162-63.
24. Interview with Dan Webb, then Chief of Special Prosecutions, United States Attorneys'

Office, Chicago, 111. (Nov. 7, 1975).
25. Interview with Warren Reese, Chief Assistant United States Attorney, San Diego, Cal.

(July 23, 1975); accord, Interview with David Harlan, Chief of Criminal Division, United States

Attorneys' Office, St. Louis, Mo. (Oct. 23 ,1975) (proof of overt act normally involves showing of
"substantial step toward completion of the crime").
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need conspiracy. It's not effective against organized crime, and we

could handle the [inchoate] offense through the use of attempt."26
The results from the survey also indicate that the crime of attempt

could deal with most situations in which conspiracy currently is

charged.

Question 1: What would be the impact of doing away with

conspiracy and utilizing attempt crimes in its place?11

Great Some Little or Some Great
reduction reduction no effect increase increase

in convictions in convictions on convictions in convictions in convictions

Prosecution 18.8 45.6 28.4 6.3 0.9
Defense attorneys 21.0 49.2 20.6 8.5 0.8

Appellate judges 16.7 62.5 18.8 2.1 �

Trial judges 16.9 52.3 30.8 � �

Law professors 24.2 66.1 9.7 � �

Average for all 19.7 50.2 23.8 5.7 0.7

respondents

Thus, only about one-fifth of each group responding to the survey

thought there would be a significant reduction in the number of
convictions. The indication that prosecutors generally do not charge
conspiracy in the purely inchoate situations is shown further by the

prevailing view that requiring a substantial overt act would cause no

more than a small reduction in the number of convictions.

Question 2: What would be the effect of requiring, for
purposes of the overt act, a "substantial step" toward
commission of the crime?

Significant Small
reduction reduction No effect

Prosecutors 37.5 32.2 30.3
Defense attorneys 48.8 38.7 12.5

Appellate judges 29.2 39.6 31.3
Trial judges 24.2 39.4 36.4
Law professors 25.4 55.6 19.0

Average for all 38.7 37.5 23.9

respondents
26. Interview with Ramsey Clark, former Attorney General of the United States, in

Champaign, HI. (Oct. 2, 1975).
27. The survey results are not presented here in the same order in which the questions were

asked. Questions have been renumbered here for ease of reference. All of the tables show

percentages of respondents in each category. The original survey is reprinted in full in Appendix
B.
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Some prosecutors with whom I spoke expressed concern about

requiring a substantial overt act,28 but they do not believe that many
conspiracy charges involve insignificant overt acts. Consequently, it
would seem that a general attempt statute could readily handle the
inchoate aspect of most conspiracy offenses. One possible explana
tion for the heavy use of conspiracy in the federal system is the lack of
a general attempt section in the United States Code.29 Although the

proposed revised federal criminal code would include such a

section,30 few prosecutors or defense attorneys foresee immediate

changes in the use of conspiracy in connection with the inchoate
function.

Group Danger. "When you have persons getting together and
agreeing to commit a crime, it usually does lead to the commission or

attempted commission of that crime. It takes no genius to conclude
that group criminal activities are very dangerous." 31 Although the
inchoate aspect of conspiracy is important, the chief rationale for the
use of the crime concerns the group danger that the offense combats.
The argument that group activities are far more dangerous to society
than individual criminal activities has found repeated expression in
the Supreme Court, with its best statement on the subject being one

of its earliest:

For two or more to confederate and combine together to
commit or cause to be committed a breach of the criminal
laws is an offense of the gravest character, sometimes quite
outweighing, in injury to the public, the mere commission of
the contemplated crime. It involves deliberate plotting to

subvert the laws, educating and preparing the conspirators
for further and habitual criminal practices. And it is

characterized by secrecy, rendering it difficult of detection,

28. "The agreement is the evil act; if we change the overt act requirement, then conspiracy as

an agreement offense is no longer distinct." Interview with Robert Habans, Jr., Chief of the
Criminal Division, United States Attorneys' Office, New Orleans, La. (Nov. 28, 1975).
29. See United States v. Rosa, 404 F. Supp. 602, 607 (W.D. Pa. 1975) (attempt to commit

federal offense is itself offense only when specific statute includes attempt), affd, 535 F.2d 1248

(3d Cir. 1976) (unpublished per curiam opinion). There are specific attempt statutes governing
certain crimes. E.g., 21 U.S.C. �846 (1970) (drug offenses).
30. The Criminal Justice Reform Act of 1975, S. 1, 94th Cong., 1st Sess. �1001 (1975)

provides: "A person is guilty of an offense if, acting with the state of mind required for the

commission of a crime, he intentionally engaged in conduct that, in fact, amounts to more than

mere preparation for, and indicates his intent to complete, the commission of the crime."

3 1 . Interview with RobertWard, Assistant United States Attorney, San Francisco, Cal. (Dec.

12, 1975).
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requiring more time for its discovery, and adding to the

importance of punishing it when discovered. 32

The lower federal courts33 and the state courts34 have accepted this

principle wholly, as have most commentators.35 No state or federal

prosecutors with whom I spoke would question this rationale.
Prosecutors insisted that group activity does pose a greater danger:
"The good reason for having the crime of conspiracy is to get the
serious and dangerous planners of crime, when there is more than one

person planning the act." 36 "Any crime committed by means of a

conspiracy shows premeditation, an intent to break the public peace;

32. United States v. Rabinowich, 238 U.S. 78, 88 (1915). Even as vociferous a critic of certain

conspiracy practices as Justice Jackson adopted the rationale. See Krulewitch v. United States,
336 U.S. 440, 448-49 (1949) (Jackson, J., with Frankfurter & Murphy, JJ., concurring) (sharply
criticizing prosecutorial practices but admitting that "the basic conspiracy principle has some

place in modern criminal law, because to unite, back of a criminal purpose, the strength,
opportunities and resources ofmany is obviouslymore dangerous andmore difficult to police than
the efforts of a lone wrongdoer").
33. E.g., United States v.Isaacs, 493 F.2dl l24, 1152 (7th Cir.) (conspiracy separate from and

perhaps more reprehensible than substantive crime), cert, denied, 417 U.S. 976 (1974); United
States v. Boyle, 482 F.2d 755, 766 (D.C. Cir.) (conspiracy increases power to do wrong, difficulty
of proof, and likelihood of terror), cert, denied, 414 U.S. 1076 (1973); United States v. Greer, 476
F.2d 1064, 1071 (7th Cir. 1972) (society harmed by "conspiracy's very existence which the law
regards as making attainment of unlawful objectives more likely"), cert, denied, 410 U.S. 929

(1973).
34. E.g., State v. Westbrook, 79 Ariz. 116,119, 285 P.2d 161, 163 (1954) (conspiracy more

difficult to detect; punishment more important); Steele v. State, 52 Del. 5, 7, 151 A.2d 127, 131
(1959) (conspiracy more difficult to prove, often intended to prepare for future crimes; justifies
harsher sentence than object crime); Lane v. State, 259 Ind. 468, , 288 N.E.2d 258, 260
(1972) (conspiracy is oftenmore serious offense than commission of the contemplated crime and a

more severe penalty may be justified).
35. E.g., King, The Control of Organized Crime in America, 4 Stan. L. Rev. 52, 59-61 (1951);

Norton, Conspiracy as a Military Offense, 1964 JAG J. 309, 310; Note, supra note 3, at 283-84;
Comment, Criminal Conspiracy, 16 St.LouisU. L.Rev.254, 257 (1971); Comment, Conspiracy in
theProposedFederal Criminal Code: Too LittleReform, 47 Tul.L. Rev. 1017, 1019 (1973). Contra,
Goldstein, supra note 3, at 414. Goldstein strongly challenged the assumption that conspiracy
involves increased danger to society:

Though these assumed dangers from conspiracy have a romantically in

dividualistic ring, they have never been verified empirically. . . More likely,
empirical investigation would disclose that there is as much reason to believe that a
large number of participants will increase the prospect that the plan will be leaked
as that it will be kept secret; or that the persons involved will share their

uncertainties and dissuade each other as that each will stiffen the others'
determination. ... [T]he goals of the group and the personalities of its members

wouldmake any generalization unsafe and hence require some other explanation for
treating conspiracy as a separate crime in all cases.

Id.
36. Interview with Florence Linn, Assistant Project Administrator, Bureau of Special

Operations, Los Angeles County District Attorney's Office (July 16, 1975).
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this is not the average criminal. An armed robber by himself is not as
dangerous as an armed robber conspiring with someone else."37
Discussions of the group danger problems with prosecutors left a

nagging question. The group danger argument is correct in many
cases, but is the danger always or even usually present? Despite the
almost casual assurances of the added danger, that danger was not

very strongly reflected in the responses to the survey.

Question 3: With which one of the following statements are

you the most in agreement?
There is a greater danger in conspiracy because of the

encouragement and aid that conspirators give each other.
There is less danger in conspiracy because of the

possibilities of infiltration by undercover officers and disagree
ment among conspirators.
Neither of the above, depends on the fact situation.

Neither,
Greater danger Less danger depends on facts

Prosecutors 28.3 2.7 69.0
Defense attorneys 10.5 5.5 84.0

Appellate judges 18.8 � 81.3
Trial judges 12.3 1.5 86.2
Law professors 28.4 1.5 70.1

Average for all 20.5 3.2 76.3

respondents

One may question whether the broad rationale of group danger
supports the need for conspiracy to prosecute all group criminal
activities. What one cannot question, however, is that some

conspiracies are extremely dangerous and that a strong doctrine is
needed to combat them. 38 As to such dangerous groups, is the use of

37 . Interview with FrederickWhisman, Assistant District Attorney, San Francisco, Cal. (Dec.
12, 1975).
38. Whether or not group action is per se more dangerous than individual activity, many

conspiracies pose serious threats because they involve large criminal enterprises. Organized
crime is said to be the world's largest business, taking profits of 7 to 10 billion dollars annually.
Organized Crime Control, Hearings on S.30 and Related Proposals Before Subcomm. No. 5 of the
House Comm. on the Judiciary. 91st Cong., 2d Sess. 78 (1970) (statement of Representative
McCulloch); see Letter from the Honorable J. Edward Lumbard, Judge, United States Courtof
Appeals for the Second Circuit, to the author, at 1 (Apr. 12, 1976) (copy on file at the Georgetown
Law Journal) ("The more efficient means of travel and communication available today to
lawbreakers has spawned many criminal endeavors which are operated by larger organized
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the conspiracy charge the way to stop them? Prosecutors certainly
believe so. They constantly made the point that they need a

conspiracy statute to go after these group danger activities because

nothing else would do the job adequately:

We need conspiracy. I know there is strong reaction from
the defense bar, but I always argue that but for the

conspiracy statute some serious inchoate offenders would
be going free, and these are dangerous individuals. I know
these cases may be difficult, perhaps more difficult than

they should be, to defend, but I don't accept the notion that
we ought not to have conspiracy. 39

One viewed conspiracy as a means to get "fringe types" by
broadening the scope of the offense.40 To another,

[i]t is important to retain the conspiracy offense
as . . . with a network conspiracy it allows the jury to see

the~ whole story. For instance, in the C. Arnholt Smith

prosecution there were 1000 counts of conspiracy so it was

necessary for the trier of fact to understand the full

implications of the case.41

Most defense counsel are unwilling to challenge the underlying
assumption that group criminal actions are more dangerous than
individual acts. Many, however, are quite willing to challenge the view
that prosecutors need conspiracy to combat such group activity. 42

They feel "that the prosecution just does not need conspiracy, as long
as they can use the underlying theory of conspiracy for getting
evidence in," 43

or that "inchoate and substantive offenses take care of
all the dangers involved in the so-called conspiracy situations."44

groups than was the case years ago."). I am indebted to Judge Lumbard, who, in addition to

responding to the questionnaire, wrote to set forth "several important considerations which it is
not possible to emphasize sufficiently in such answers [to the questionnaire]." Id.
39. Interview with Jeffrey White, Assistant United States Attorney, Baltimore, Md. (Nov. 29,

1975).
40. Interview with Ralph Capitelli, Deputy District Attorney, New Orleans, La. (Nov. 26,

1975).
41. Interview with Warren P. Reese, Chief Assistant United States Attorney, San Diego, Cal.

(July 23, 1975); accord, Interview with Terry Knoepp, District Attorney's Office, San Diego, Cal.
(July 23, 1975) ("In order to get the true planned crime, we need conspiracy to show the scope of
the offense.").
42. See notes 31-41 supra and accompanying text.
43. Interview with John Cleary, Federal Public Defender, San Diego, Cal. (Dec. 22, 1975).
44. Interview with George Cotsirilos, defense attorney, Chicago, 111. (Nov. 7, 1975).
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The conflicting comments from the two sides raise the difficult

question whether prosecutors actually need the conspiracy charge
generally. This question ought not to be asked rhetorically, however,
for prosecutors use the conspiracy charge in a manner that adds fuel
to the position of the defense counsel. In many, if not most, cases in
which criminal conspiracy is charged, the defendants either have
committed or have attempted a substantive offense. In the interviews,
both prosecutors and defense counsel agreed upon this and to a

degree the survey substantiated their agreement. Less than 10% of the

respondents believe that conspiracy charges are not coupled with a

charge on a substantive offense in the vastmajority of cases. 45Even in
the cases in which conspiracy alone is charged, many prosecutors and
half of the trial judges believe that the defendants had completed or

attempted the object crime.46

45 . Question 4: What percentage of conspiracy charges is for conspiracy only and not in
conjunction with a substantive or completed offense?

0 - 10 11-25 26-50 51-75 76-90 91-100

percent percent percent percent percent percent

Prosecutors 83.7 6.4 4.1 1.5 1.2 3.2
Defense attorneys 75.3 16.9 4.7 0.8 0.4 2.0

Appellate judges 77.3 15.9 6.8 - - ~

Trial judges 73.8 21.5 4.6 - - -

Law professors 50.0 30.8 15.4 - 3.8 -

Average for all 77.3 13.4 5.3 0.9 0.9 2.1

respondents

46 . Question 5: In whatpercentage ofcases where conspiracy alone was charged had the
object crime been completed or attempted?

0 - 10 11 - 25 26 - 50 51 - 75 76-90 91- 100

percent percent percent percent percent percent

Prosecutors 62.7 5.8 5.5 3.7 6.7 15.6

Defense attorneys 48.8 11.0 8.9 5.7 9.8 15.9

Appellate judges 31.6 2.6 15.8 10.5 18.4 21.1

Trial judges 24.2 6.5 9.7 9.7 24.2 25.8

Law professors 27.1 16.7 14.6 8.3 20.8 12.5

Average for all 50.6 8.2 8.2 5.5 10.8 16.6

respondents

This table is puzzling. For example, it is hard to explain why one-fourth of the trial judges believe
that the substantive offense almost always had been completed or attempted and one-fourth

believe it almost never had. One explanation is that prosecutorial practices may vary widely
across the country: some prosecutors' officesmay never charge conspiracy unless there is at least

a substantial overt act; others may not charge conspiracy at all if they can charge the substantive

offense or attempt.
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That prosecutors often do, or could, charge conspiracy along with
other offenses should not be surprising. Unless there is an informant

or wiretap, the government often does not discover the conspiracy
until some criminal act has occurred. Yet, if the group has committed
or attempted a substantive offense, the need for using a conspiracy
charge against the group is unclear. Any conspirator who has helped
plan the crime would be responsible for the completed offense under
an accountability theory.47 Moreover, every person whom the

prosecution could charge as a conspirator could be brought to trial for
the completed or attempted crime and the prosecution could have the
full scope of the endeavor explained to the jury. The conclusion is
unavoidable that no persuasive rationale generally supports charging
a conspiracy when another offense is available, and no attorney with
whom I spoke articulated any rationale. 48 To be sure, the comments I
heard ran along the lines of: "I can see no reason at all to have

conspiracy when there is a substantive offense;"49 or "[i]f the
substantive offense has been completed, I see no need for the crime of
conspiracy."50
The traditional premise for convicting a defendant of both

conspiracy and the completed or attempted crime is that the

agreement to commit the crime, in and of itself, is a significant danger
to society. Society, however, should not fear the agreement per se, but
rather the likelihood that a completed or attempted crime will result.
If the group has attempted or completed the crime that is the object
of the conspiracy, the basis for prosecution and punishment for the
agreement is destroyed because society can punish the conspirators
for the attempted or completed crime.51 Moreover, even if there were

47. 18 U.S.C. � 2(a) (1970) ("Whoever commits an offense against the United States or aids,
abets, counsels, commands, induces or procures its commission, is punishable as a principal.").
48. But see Letter from the Honorable J. Edward Lumbard, supra note 38, at 2. Judge

Lumbard stated:

In any event, I do not see how anyone can seriously argue that it is overreaching or
any sort of abuse of prosecutorial power to add the charge of conspiracy in such

cases, or for thatmatter, in any case where it can be shown that two or more persons
acted together in committing, or planning to commit a crime. The fact that certain

prosecutors have used bad judgment in how certain cases, such as the Chicago
Seven case, were handled should not blind us to the proper advantage of conspiracy
prosecutions and the public interest which may be so served.

Id.
49. Interview with Tom Decker, then Deputy Director of the Federal Public Defender Project,

Chicago, 111. (Nov. 6, 1975).
50. Interview with Robert Thompson and David Rinstitt, Office of the Prosecuting Attorney,

Marion County, Indianapolis, Ind. (Oct. 30, 1975).
51. Illinois provides that a defendant cannot be convicted of both conspiracy and the object

crime. III. Ann. Stat. ch. 38, �8-5 (Smith-Hurd 1972).
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some theoretical justification for the double prosecution view, there is
little practical justification. Virtually no one convicted of both the
conspiracy and the object offense is punished separately for each
offense. 52 Not a single person whom I interviewed could recall more
than a rare case in which consecutive sentencing was ordered. The
responses to Question 6 also show that consecutive sentencing is
rarely employed.

Question 6: When a defendant is convicted on both the
conspiracy charge and the substantive charge, what per
centage of the time is consecutive sentencing employed?

0-10 11-25 26-50 51-75 76-90 91-100
percent percent percent percent percent percent

Prosecutors 81.9 5.1 2.7 2.0 2.0 6.1
Defense attorneys 77.3 10.5 2.9 1.7 3.8 3.8
Appellate judges 71.7 6.5 4.3 4.3 2.2 10.9
Trial judges 78.8 6.1 1.5 3.0 1.5 9.1
Law professors 73.3 8.9 6.7 4.4 2.2 4.4
Average for all 78.8 7.4 3.1 2.3 2.6 5.8
respondents

PRACTICAL PURPOSES

If the theoretical basis for convicting persons of both the
substantive offense and the conspiracy is not supportable, and if in
practice the conspirator rarely receives consecutive sentences, why do
prosecutors charge and attempt to prove two offenses at trial? Surely
there must be an advantage to counteract the disadvantages of time
consumption and confusion engendered by more complex jury
instructions. According to defense counsel, the advantage is higher
conviction rates. Although few prosecutors say that the chance of
conviction improves when an indictment includes more than one

count against the conspirator, the survey supports the defense view.

52. Unlike statutes in some states, federal law allows consecutive sentencing, and the Supreme
Court has upheld consecutive sentencing for conspiracy and the object offense. Pinkerton v.

United States, 328 U.S. 640, 643 (1946). The proposed revision of the federal criminal code

codifies consecutive sentencing. CriminalJustice Reform Act of 1975, S. 1,94th Cong., IstSess.
�2304(a) (1975).
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The responses indicate that the conviction rate goes up, to some

degree, on each count if both go to the jury.53

Question 8: How does the conviction rate for a conspiracy
charge change when charged and tried alongwith a substantive
count? 54

Much Somewhat Somewhat Much

greater greater Same less less

Prosecutors 13.9 28.3 48.3 5.6 3.9
Defense attorneys 27.6 39.5 23.2 4.9 4.9

Appellate judges 14.7 23.5 47.1 2.9 11.8
Trial judges 16.4 27.3 52.7 3.6 �

Law professors 21.1 52.6 13.2 7.9 5.3

Average for all 19.9 33.9 36.6 5.1 4.5

respondents

53. This situation arises fairly often when two or more persons are brought to trial:

Question 7: When two or more persons are brought to trial for a substantive felony,
what percent of the time are they also brought to trial on a conspiracy charge?

0 - 10 11 - 25 26 - 50 51 - 75 76 - 90 91 - 100

percent percent percent percent percent percent

Prosecutors 88.1 5.0 3.6 0.8 1.1 1.4
Defense attorneys 61.7 11.5 8.4 5.7 8.0 4.6

Appellate judges 31.0 26.2 19.0 11.9 9.5 2.4
Trial judges 16.9 26.2 21.5 15.4 12.3 7.7
Law professors 60.0 16.0 6.0 12.0 6.0 -

Average for all 68.5 10.8 7.7 5.0 5.1 2.9

respondents

A higher frequency is reflected in the responses of the more experienced conspiracy lawyers, the
federal practitioners:

0 - 10 11 - 25 26 - 50 51 - 75 76 - 90 91 - 100
percent percent percent percent percent percent

Prosecutors 33.3 33.3 16.7 10.0 3.3 3.3
Defense attorneys 8.8 8.8 11.8 17.6 26.5 26.5

54. The figures in the response table do not include 29.3% (221) of the respondents, who were
uncertain.
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Question 9: How does the conviction rate for a substantive
count change when charged and tried along with a conspiracy
count?55

Much Somewhat Somewhat Much

greater greater Same less less

Prosecutors 3.1 29.2 63.0 4.7 �

Defense attorneys 30.4 32.6 31.0 3.8 2.2

Appellate judges 2.8 33.3 58.3 2.8 2.8
Trial judges 6.9 32.8 58.6 1.7 �

Law professors 13.2 34.2 42.1 10.5 �

Average for all 14.2 31.5 49.0 4.3 1.0

respondents

A conspiracy count therefore may strongly aid the prosecution's
case. For example, statements of a conspirator made during the
course of and in furtherance of the conspiracy are excepted from the
definition of hearsay and are admissible against all conspirators.56
Venue for a federal conspiracy trial may lie in any district in which the

55. The figures in the response table do not include 27.3% (224) of the respondents, who were
uncertain.
56. Fed. R. Evn>. 801(d)(2)(E); Note, The United States Courts OfAppeals: 1975-1976 Term

CriminalLaw andProcedure, 65 Geo.L.J. 201, 428 &n.l467 (1976). The out-of-court declaration
of a coconspirator may be used as substantive evidence against the defendant as long as the
declaration was made during the course of the conspiracy and in furtherance of it. Anderson v.

United States, 417 U.S. 211, 218-19 (1974). The rationale forthis exception to the hearsay rule is
that the coconspirators are agents of one another, and any such statementby one is the statement
of all. Id. at 218 n.6; Van Riper v. United States, 13 F.2d 961, 967 (2d Cir.) (L. Hand, J.), cert.
denied, 273 U.S. 702 (1926). The significant impact of the hearsay exception on convictions is
almost universally accepted.

Question 10: What would be the result of eliminating the hearsay exception in cases

where conspiracy is charged or where it is the uncharged basis for the charged crime?

Significant
reduction Small reduction

in convictions in convictions No effect

Prosecutors 61.7 24.4 14.0
Defense attorneys 72.1 22.7 5.2

Appellate judges 56.5 32.6 10.9

Trial judges 42.4 49.2 8.5

Law professors 51.8 42.9 5.4

Average for all 62.6 27.8 9.6

respondents
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conspiracy began, continued, or ended. 57 The survey shows that these

advantages are important, but it also establishes that other reasons

encourage prosecutors to charge conspiracy: the reaction of the jury
or judge to the alleged danger of group activity, jurors' confusion that
may lead them to convict all defendants, longer sentences, and

improved plea bargaining positions.58 Other less frequently men

tioned advantages include easier joinder of defendants and offenses,
incentives for certain defendants to turn state's evidence, and time
and expenses saved. Question 12 was directed to past and present
prosecutors.

57. Hyde v. United States, 225 U.S. 347, 359-60 (1914); 18 U.S.C. � 3237(a) (1970). The
prosecution ofHarryReems on obscenity charges shows the way inwhich a conspiracy charge can
help a prosecutor find a receptive forum for prosecuting unpopular crimes. Reems starred in the
movie "Deep Throat," and was prosecuted in Memphis, Tennessee, although he was paid little
for his performance and allegedly did not know that others would distribute the film inMemphis.
58. Question 11: What do you feel is the greatest advantage(s) for the prosecution in

conspiracy trials involving more than one defendant? (Circle all that apply.)

Reaction
of trier

Admissibility Admissibility of fact Confusion
of hearsay of acts of to group of trier
evidence coconspirators danger of fact Venue Other

Prosecutors 45.1 77.2 24.1 4.0 9.9 14.5
Defense attorneys 65.0 76.8 31.9 53.1 5.9 10.2
Appellate judges 38.8 81.6 16.3 18.4 2.0 10.2
Trial judges 48.5 81.8 13.6 10.6 3.0 4.5
Law professors 67.7 73.8 46.2 49.2 20.0 16.9
Average for all 53.6 77.4 27.2 25.9 8.3 12.1
respondents

Some lawyers did question whether there was any special advantage for the prosecution in

conspiracy trials. One United States attorney argued that asking questions about prosecutorial
advantages misses the point of conspiracy charges.

The advantages to the prosecution are the same as those to the cause of justice and
its administration�the prosecution in a single trial of persons engaged in a joint
criminal venture. To do otherwise would be to subject the courts to a succession of
repetitive trials using the same witnesses with an ever-expanding supply ofprevious
testimony for cross-examination.
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Question 12: What motivated you to bring a conspiracy
charge where the object offense had been completed or

attempted? (Circle all that apply.)

Evidentiary Venue Possibility Advantages in Other

advantages considerations59 of connection with

greater plea bargaining
sentence

Prosecutors 62.8 12.7 17.5 35.3 26.3
Defense attorneys 67.8 4.4 17.8 35.6 28.9

Appellate judges 68.8 12.5 � 6.3 37.5
Trial judges 78.3 17.4 8.7 13.0 21.7
Law professors 59.1 4.5 27.3 22.7 50.0

Average for all 64.5 11.0 17.0 32.8 28.0

respondents

59. The responses to specific questions indicate further that venue is neither a great
advantage to the prosecutor nor a great disadvantage to the defendant in most cases:

Question 13: What would be the impact, in a multidistrict conspiracy, of allowing
prosecution only in the district where the agreement was made as opposed to allowing
prosecution where any overt act occurred?

Severely limit Hamper prosecution
prosecution to some extent No effect

Prosecutors 34.9 44.9 20.2

Defense attorneys 12.0 53.9 34.0

Appellate judges 17.4 52.2 30.4

Trial judges 20.6 50.8 28.6

Law professors 17.2 50.0 32.8

Average for all 23.5 49.3 27.2

respondents

Question 14: How often does the ability ofprosecution to establish venue in places
other than where the agreement was formed actually disadvantage defendants?

Often Sometimes Seldom Never

Prosecutors 4.7 36.9 40.7 17.6

Defense attorneys 22.9 44.1 24.6 8.5

Appellate judges 4.4 42.2 51.1 2.2

Trial judges 3.6 36.4 52.7 7.3

Law professors 19.3 52.6 28.1 --

Average for all 12.1 41.0 35.8 11.2

respondents

60 . The additional reasonsmost often givenwere that the object crime could not necessarily be
proven at trial and that, as one United States attorney remarked in a letter responding to the

survey, "the overriding consideration in bringing a conspiracy charge [is] that the evidence

available to the prosecutionwhichwill best [elucidate] for the jury the alleged criminal conduct is a
conspiracy charge." Finally, a number of prosecutors answered this question by saying that

conspiracy was charged because the legislature has made conspiracy a crime. In light of
prosecutorial discretion and the rare use of consecutive sentencing, these responses are rather

curious.
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"Beware! Anyone charged with participation in a conspiracy will be
faced with a 'drag-net' capable of 'great oppression.'"61 The
commentator who made that statement characterized the defense

position that joint conspiracy trials62 sometimes result in unjust
verdicts. The survey indicates that juries do not often acquit some
defendants in large joint trials if they find others guilty.

Question 15: In what percent of cases does the jury convict
some but not all of the alleged conspirators?

0-10 11-25 26-50 51-75 76-90 91-100

percent percent percent percent percent percent

Prosecutors 66.9 15.9 10.3 3.8 2.1 1.0
Defense attorneys 43.5 25.7 21.7 5.7 3.0 0.4

Appellate judges 30.8 15.4 41.0 12.8 � �

Trial judges 24.2 38.7 22.6 6.5 8.1 �

Law professors 9.5 40.5 33.3 7.1 9.5 �

Average for all 49.0 22.9 18.7 5.4 3.3 0.6

respondents

Of course, one can explain the responses as only reflecting the

prosecutor's care in not charging innocent people with conspiracy, but
many defense counsel made the point that in large conspiracy cases if
the prosecution shows some evidence of a conspiracy, juries have a

difficult time distinguishing defendants, and juries occasionally make
erroneous judgments as to particular defendants. 63 These points have
61. Klein, Conspiracy�The Prosecutor's Darling, 24 Brooklyn L. Rev. 1, 3 (1957) (citing

United States v. Falcone, 109 F.2d 579, 581 (2d Cir.) (L. Hand, J.), aff'd, 311 U.S. 205 (1940)).
62. The general rule is that persons jointly indicted should be tried together, especially in

conspiracy cases. United States v. Perez, 489 F.2d 51, 65 (5th Cir.), cert, denied, 417 U.S. 945

(1973); United States v. Kulp, 365 F. Supp. 747, 765 (E.D. Pa. 1973), aff'dper curiam, 497 F.2d
921 (3d Cir. 1974).
63. Question 16: Do you agree or disagree with this statement: As the number of

defendants in a joint conspiracy trial increases, there is a greater chance that all of the
defendants will be convicted.

Agree Disagree
Prosecutors 25.3 74.7
Defense attorneys 48.2 51.8

Appellate judges 29.2 70.8
Trial judges 18.5 81.5
Law professors 35.6 64.4

Average for all 33.7 66.3

respondents
Confusion in the minds of the jurors causing them to convict all defendants was thought to be a

major advantage in prosecuting conspiracy cases by 25.9% of the respondents. See Survey
Question 11, supra note 58.
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been made before. 64 Indeed, great concern was expressed over fifty
years ago by the Conference of Senior Circuit Judges.65
More importantly, the interviews consistently indicated that the

mechanics of large conspiracy cases result in disruptive trials that
cast doubt on the integrity of the whole system of criminal justice.
Although few cases tried today involve thirty or more defendants, as
was common not so long ago,

66 large trials still often occur. 67 Wholly
apart from the huge joint trials of the past, most attorneys with whom
I spoke felt that having five or six defendants in a single trial creates
significant mechanical problems.
Recognition of these problems has led many prosecutors and trial

judges to sever cases sua sponte, but virtually every prosecutor I met
challenged the defense attorneys' general conclusion; indeed, some
prosecutors feared just the opposite result. Jeffrey White, Assistant
United States Attorney in Baltimore, said: "If six defendants out of

twenty-five go to trial, it's a lot. Ifmany more we probably would want

64 . The Supreme Court has noted the concerns and pledged to "viewwith disfavor any attempt
to broaden the already pervasive andwide sweeping netof conspiracy prosecution." Grunewaldv.
United States, 353 U.S. 391, 404 (1957). Justice Jackson argued almost 30 years ago that "loose
practice as to this offense constitutes a serious threat to fairness in our administration ofjustice."
Krulewitch v. United States, 336 U.S. 440, 446 (1948) (Jackson, J., with Frankfurter & Murphy,
JJ., concurring).
65. We note the prevalent use of conspiracy indictments for converting a joint

misdemeanor into a felony; andwe express our conviction that both for this purpose
and for the purpose�or at least with the effect�of bringing in much improper
evidence, the conspiracy statute is being much abused.

We observe so many conspiracy prosecutions which do not have the
substantial base that we fear the creation of a general impression very harmful to
law enforcement, that this method of prosecution is used arbitrarily and harshly.

[1925] Atty Gen. Ann. Rep. 5-6.
66. See, e.g., Butlerv. United States, 317 F.2d 249, 251 (8th Cir.) (30 defendants inmail fraud),

cert, denied, 375 U.S. 838 (1963); Capriola v. United States, 61 F.2d 5, 6 (2d Cir. 1932) (59
defendants in conspiracy to violate Prohibition Act), cert, denied, 287 U.S. 671 (1933); People v.

Heidt, 312 Mich. 629, 633, 20 N.W.2d 751, 752 (1945) (69 defendants in conspiracy to obstruct
justice); People v. Roxborough, 307 Mich. 575, 588, 12 N.W.2d 466, 471 (1943) (61 defendants in
conspiracy to obstruct justice), cert, denied, 323 U.S. 749 (1944).
67 . Question 1 7: Have themajority ofjoint conspiracy trials thatyou are aware of had . . .

Less than 5

defendants

5-10
defendants

More than 10
defendants

Prosecutors
Defense attorneys
Appellate judges
Trial judges
Law professors
Average for all
respondents

92.1
76.6
77.8
74.2
79.6
83.2

7.2

21.8
22.2

25.8
18.5
15.8

0.7
1.6

1.9
1.0
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a severance; there would be too much confusion for everyone, and

frankly I would have a fear of wholesale acquittal in that sort of

situation."68Most prosecutors stated that they believe that juries can

differentiate among defendants and charges. 69 Some defense counsel

reply that the examples of cases in which juries distinguished
defendants involved outrageously misplaced defendants. The opinion
ofRobert Kasanof of New York, a former teacher of criminal law and
the head of a legal aid office, is that:

Question 18: What is the largest conspiracy trial, insofar as numberofdefendants in a
joint trial, that you have handled or know of from personal knowledge?

More
2-10 11-20 21-30 31-40 than 40

defendants defendants defendants defendants defendants

Prosecutors 90.7 7.6 1.7 �

Defense attorneys 68.0 19.6 8.0 2.0 2.4

Appellate judges 41.7 29.2 14.6 6.3 8.3

Trial judges 35.8 37.3 16.4 3.0 7.5

Law professors 54.7 24.5 7.5 5.7 7.5

Average for all 71.4 17.4 6.6 1.8 2.7

respondents

The figures reflect only the defendants who actually go to trial; normally, the number is higher
because many defendants will enter into plea bargaining agreements. Interview with Robert

Brosio, Chief Assistant United States Attorney, Los Angeles, Cal. (Dec. 16, 1975). See also
United States v. Verdoorm, 528 F.2d 103, 107 (8th Cir. 1976) (rejecting claim thatGovernment's
offers during plea bargaining should be admitted to show weakness of Government's case).
The interviews also showed that large trials remain commonplace. Attorneys in most large

cities recalled recent cases involving a dozen or more defendants.
68. Interview with JeffreyWhite, Assistant United States Attorney, Baltimore, Md. (Nov. 29,

1975).
69. E.g., Interview with Robert Habans, Chief of the Criminal Division, United States

Attorneys' Office, New Orleans, La. (Nov. 28, 1975). See generally Letter from the Honorable J.
Edward Lumbard, supra note 38, at 2. Judge Lumbard stated:

Whether or not juries can determine the guilt or innocence of particular
defendants in multi-defendant cases depends on the competence of counsel and
most of all on the trial judge. In the cases coming before us for review we have found
that the jurors are discriminating and that they exercise great care. Just last Friday,
in the SDNY, Judge Duffy finished a nine-weeks conspiracy trial of 12 defendants
on narcotics charges. The jury deliberated from Monday until Friday evening,
sending 43 communications to the judge regarding testimony as to various
defendants. The jury convicted seven defendants for conspiracy and various
substantive crimes, and at the same time some of the seven were acquitted of one or
more substantive offenses. One defendant was acquitted, and the jury disagreed as

to the guilt of four defendants. Such a trial and such an outcome are not the

exception.
Id.
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Large numbers of defendants at trial make for a ridiculous
situation. Even with eight or nine defendants at a

conspiracy trial involving a long-term conspiracy, the case

could run for three months or more. No attorney will be able
to remember all the evidence. The notion that the jurors will
sort out that evidence against each defendant as to acts

that he agreed to is ridiculous. What can you hope for? Who
is kidding whom? In all the jury cases I have had with

conspiracy, the jury, after about an hour of deliberation,
always asks for the conspiracy instruction again; they don't
really understand the conspiracy. 70

This statement echoes one made by Judge Jerome Frank decades

ago:

We judges ought to take judicial notice of what every

ordinary person knows about juries, and therefore to

recognize that the twelve citizens, casually summoned to

serve as jurors, are not trained fact-finders and can be

easily bewildered. . . . The need for safeguarding defend
ants from misunderstanding by the jury is peculiarly acute
in conspiracy trials. . . .71

Despite the criticisms, little has changed over the years.

Although the prosecutors' position that juries can and regularly do

distinguish between defendants is true, a dragnet effect does taint
some trials. Guilt by association is a justified fear. It is hard to believe
that in a four-month trial involving many defendants the jury can sift
all the evidence and differentiate between the defendants. Having
explored this possible dragnet effect and other practical reasons for

prosecutors to charge conspiracy, why and when federal prosecutors
charge conspiracy is somewhat predictable.

THE PROSECUTOR'S DARLING?

For years it has been widely assumed that criminal conspiracy is

charged very often throughout the United States. This assumption, at
least on the federal level, appears to be basically correct. Neither the

70. Interview with Robert Kasanof, former teacher of criminal law and head of a legal aid

office, in New York City (Jan. 19, 1976).
71. United States v. Liss, 137 F.2d 995, 1003 (2d Cir.) (Frank, J., dissenting), cert, denied,

320 U.S. 773 (1943).
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Department of Justice nor the Federal Judicial Center keeps
complete statistics on how often conspiracy is charged, 72 but what
statistics are available indicate that it is one of the most commonly
charged crimes.73 Many prosecution and defense attorneys stated
that federal prosecutors generally will include a conspiracy charge
whenever a case involves multiple defendants.74 Prosecutors in some

federal jurisdictions charge conspiracy considerably more often than

do others. San Diego, a focal point for narcotics smuggling and

immigration violations, probably has as many conspiracy prosecu
tions as any federal district in the country. 75 Considering the practical
benefits of charging conspiracy, it is not surprising that federal

prosecutors charge it so often. What is surprising, however, is that
federal prosecutors charge conspiracy so much more often than do
their state counterparts.

Question 19: What percentage of felonies charged in your
district-is for the crime of conspiracy?16

0-10 11-20 21-30 31-40 41-50 50+

percent percent percent percent percent percent

Federal lawyers: 39.0 18.6 11.9 6.8 15.3 8.5
State lawyers: 90.0 6.9 1.7 0.8 0.4 0.4

72. Interview with Richard Thornbrugh, Assistant Attorney General (Criminal Division), in
Washington, D.C. ("Statistics just are not available to determine how often the crime of
conspiracy is charged, primarily because we do not regard the crime as unique in any form.").
73. U.S. Dep't of Justice, United States Attorneys' Offices Statistical Report�Fiscal

Year 1975 Table 3 (842 conspiracy cases with 2,186 defendants filed in fiscal 1975; 16th largest
category of offense).
74. E.g., Interview with Robert Brosio, Chief Assistant United States Attorney, Los Angeles,

Cal. (Dec. 16, 1975) ("In virtually every multiple defendant case there is a conspiracy charge,
except those cases where the substantive offense does not involve any serious conspiracy, such as

bank robbery or check theft.").
75. Interview with Warren P. Reese, Chief Assistant United States Attorney, San Diego, Cal.

(July 23, 1975).
76. The breakdown between prosecution and defense continues to reflect the different

perceptions of the two groups on the frequency of conspiracy charges.

Federal

0-10 11-20 21-30 31-40 41-50 50+
percent percent percent percent percent percent

Prosecution 60.7 28.6 3.6 - 7.1
Defense 19.4 9.7 19.4 12.9 22.6 16.1
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Thus, although 90% of the state practitioners believed that a

conspiracy charge was present less than 10% of the time, more than

40% of the federal practitioners thought conspiracy charges
accounted for at least one-fifth of all the felonies charged. 77
The contrast between state and federal practices is also demon

strated by the responses to a survey question concerning the
likelihood that two or more persons charged with a substantive
offense would also be charged with conspiracy. Ninety-three percent
of the state prosecutors believe that this happens less than 10% of the

time, but two-thirds of the federal prosecutors believe it occurs more
than 10% of the time. Half of the federal defense attorneys believe it
occurs more than three-fourths of the time.78
The survey and conversations across the country make it clear that

state prosecutors rarely charge conspiracy. 79 Although no procedural

State

0-10 11-20 21-30 31-40 41-50 504-

percent percent percent percent percent percent
Prosecution 96.9 1.8 0.9 - - 0.3
Defense 78.8 14.9 2.9 1.9 1.0 0.5

77 . This pattern is also reflected in the responses from the judges. All of the state judges who
responded to this question believed that conspiracy was charged in less than 10% of all felony
cases, but the federal judges had a different experience:

0-10 11-20 21-30 31-40 41-50 504-

percent percent percent percent percent percent

Appellate judges 23.1 42.3 15.4 - 11.5 7.7

Trial judges 36.4 27.3 18.2 3.6 9.1 5.5

78. Question 20: When two or more persons are brought to trial for a substantive felony,
what percent of the time are they also brought to trial on a conspiracy charge?

0-10 11;25 26-50 51-75 76-90 91-100

percent percent percent percent percent percent

Federal prosecutors 33.3 33.3 16.7 10.0 3.3 3.3

State prosecutors 93.4 2.4 2.1 - 0.9 1.2

Federal defense 8.8 8.8 11.8 17.6 26.5 26.5

attorneys
State defense 71.1 11.5 8.3 3.7 4.6 0.9

attorneys

79. In the Providence, Rhode Island, Public Defender's Office, 6 of the 360 pending cases

involved conspiracy counts. Letter from Peter DiBiase, Assistant Public Defender, Providence,
Rhode Island, to author (Apr. 20, 1976) (copy on file at the Georgetown Law Journal). The Legal
Aid Society of Nassau County, New York, handles approximately 1000 felony cases per

year and less than 10 involve conspiracy counts. Letter from James J. McDonough, Attorney in
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advantages unique to the federal system are immediately discernible,
there are two reasons why conspiracy is charged so often in the

federal system and so rarely in the state systems. The first relates to
the type of offense typically charged in state jurisdictions�local,
violent crime. 80Moreover, if conspiratorial combinations are involved,
they are less complex and less sophisticated than the cases generally
handled at the federal level.81 Illegal businesses such as narcotics

smuggling, extortion, and transportation of illegal aliens often involve
elaborate transportation networks that are interstate in nature, thus

requiring federal action even when there is concurrent jurisdiction.82
The nature of the crimes committed is a major reason for federal

prosecutors to charge conspiracy more often than state prosecutors,
but it cannot be the only reason. Many federal crimes do involve

planning and sophisticated coordination of large numbers of persons,
but conspiracy is often used in federal districts in connection with
narcotics offenses of every size�offenses that in the states as well as
the federal districts involve planning and distribution.
The second reason that seems to explain the difference in the use of

the charge has to do with the makeup of the prosecuting offices and
their backup staffs. The district attorneys' offices probably handle
more cases than United States attorneys' offices,83 and their

investigative staffs are state or local police forces concerned more

Charge of the Legal Aid Society of Nassau County, New York, to author (Apr. 8, 1976) (copy on
file at the Georgetown Law Journal) .

Of course, state prosecutors can utilize the conspiracy doctrine without formally charging
conspiracy. In the federal system and in most states, the evidentiary advantages as well as the
complicity rules apply if a conspiracy is proved, whether charged or not. V. Ball, R. Barnhart,K.
Broun, G. Drx, E. Gellhorn, R. Meisenholder, E. Roberts, & J. Strong, McCormick's
Handbook of the Law of Evidence �267, at 646 (2d ed. E. Cleary 1972). Nonetheless, state
counsel made it clear that conspiracy was not being utilized in this manner to any great extent.
80. Interview with Lowell Jensen, District Attorney for Alameda County (Oakland), Cal. (late

1975) (few pure conspiracy charges).
81. See generally Abrams, Conspiracy andMulti-Venue in Federal Criminal Prosecutions: The

Crime Committed Formula, 9 U.C.L.A. L. Rev. 751 (1962).
82. See O'Dougherty, supra note 3, at 263 (federal conspiracy charges more common because

federal crimes not customarily "of the 'lone wolf variety").
83. It is difficult to prove this observation statistically. Some state districts make distinctions

in determining case loads between appeals, habeas corpus matters, misdemeanors, felonies, and
so on. Trying to match these figures against the federal reporting system proved to be quite an

arduous task. The statistics published by federal and local prosecutors' offices with roughly the
same number of attorneys do indicate that each local attorney handlesmore cases than his federal
counterpart. Compare 1975 Annual Report to the Mayor of San Francisco (John Jay Ferdon,
District Attorney) (59 attorneys handled 1525 informations involving 1829 defendants and 73
indictments involving 101 defendants) with Report of Activities, United States Attorney,
Southern District of New York, June 1973 � October 1975 (between 60 and 68 attorneys filed
1233 cases in fiscal 1 975) . Moreover, every attorneywithwhom I spoke felt that state prosecutors
did handle more criminal cases per attorney.
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with preventing crimes than with the investigation of complicated
criminal schemes. It is this latter function that federal agencies�for

example, the Federal Bureau of Investigation, the Drug Enforcement
Administration, and the Bureau of Alcohol, Tobacco & Fire
arms�perform so well.84 Both prosecutors and defense counsel
stressed repeatedly the limited manpower and investigative assis
tance of the state offices.86 Despite these limitations, the interviews
indicate that state prosecutors are likely to begin charging conspiracy
more often, particularly with narcotics and white-collar offenses. The
reason given is that as crime becomes more sophisticated, state

prosecutors are discussing and carefully studying the favorable
conspiracy rules of evidence and complicity and are perceiving
conspiracy as an effective approach to serious criminal activities such
as narcotics, robbery, and consumer fraud and other white-collar
crimes.86 Perhaps at that future time we will begin to hear more from
state defense counsel on the subject of criminal conspiracy.

The Agreement

An understanding of the theoretical and practical purposes for the
crime of conspiracy is necessary for a close examination of the various
formulations of what constitutes a conspiracy and the practical result
of accepting a particular definition. The most interesting facets of

conspiracy doctrine are the requirements of a punishable agreement
and the prohibited objects of that agreement.
The crime of conspiracy is the illegitimate agreement, and the

agreement is the crime. The agreement is the most important aspect
of the conspiracy doctrine because it is the basis for early liability and
for charging both the inchoate crime and the substantive offense.87
Moreover, it, by itself, satisfies the traditional actus reus require
ment.88 The agreement, however, need not be a formal transaction

involving meetings and communications. 89 The prosecution need only
84. Interview with Robert Brosio, Chief Assistant United States Attorney, Los Angeles, Cal.

(Dec. 16, 1975).
85. Inerview with George Cotsirilos, defense attorney, Chicago, HI. (Nov. 7, 1975) ("State

court prosecutors don't have . . . the resources to go after the non-street crime situation.").
86. Interview with Robert Brosio, Chief Assistant United States Attorney, Los Angeles, Cal.

(Dec. 16, 1975) (state officials often defer to federal investigative resources in sophisticated
cases, but are becoming more conscious of the conspiracy charge).
87. See notes 45-46 supra and accompanying text.
88. See Orchard, Agreement in Criminal Conspiracy, 1974 Crim. L. Rev. 297, 298-99.
89. Castro v. Superior Court, 9 Cal. App. 3d 675, 686, 88 Cal. Rptr. 500, 508 (1970)

(assent inferred from nature of act, relationship and interest of conspirators; "not necessary to
show that the parties met and actually agreed"); People v. Lauria, 251 Cal. App. 2d 471, 475, 59
Cal. Rptr. 628, 630 (1967) ("tacit, mutual understanding" sufficient).
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show concert of action with all the parties working together for the
accomplishment of a common purpose.90 It is sufficient that the

defendant was a party to an agreement to commit an unlawful act91 at
the time the conspiracy is alleged to have been in existence, that he
understood�and committed himself to�at least the basics of the

agreement. 92

Courts consistently have held that juries may infer from the
evidence that an unlawful agreement existed despite the absence of
direct evidence of agreement. 93 The classic illustration of this isDirect
Sales Co. v. United States. 94 The defendant company, a wholesaler of

narcotics, provided inordinately large amounts ofmorphine sulfate to
a physician practicing in a rural community. 95 The defendant argued
that it had not entered into an agreement with the doctor to sell the

drugs illegally and had not intended that the doctor sell the goods
illegally. The Supreme Court affirmed the conviction because the

company must have known that the doctor was distributing the drugs
illegally. 96 This knowledge, coupled with the unusual mass marketing
practiced by the defendant, was sufficient to sustain the existence of
an agreement in the form of a "tacit understanding." 97The agreement
is the crucial fact, "[n]ot the form or manner in which the

understanding is made."98

90. Glasserv. United States, 315 U.S. 60, 80 (1942); United States v. Camacho, 528 F.2d464,
469 (9th Cir.), cert, denied, 425 U.S. 995 (1976).
91 . An unlawful act is required in most, but not all, cases. See text accompanying notes 144-49

infra.
92. See Marcus, supra note 16, at 628-29.
93. Note, The United States Courts ofAppeals: 1974-1975 Term Criminal Law and Procedure,

64 Geo. L.J. 165, 399-400 & nn.1415-18 (1975); see, e.g., United States v. Borelli, 336 F.2d 376,
384 (2d Cir.) (although agreement can be proved by inference, kind of agreement must be
established), cert, denied, 379 U.S. 960 (1964); Gerson v. United States, 25 F.2d 49, 56 (8th Cir.
1928) (proof of formal agreement unnecessary; natural inferences may show agreed concert of

action); United States v. Palladino, 203 F. Supp. 35, 37 (D. Mass. 1962) (Wyzanski, J.) (jury
instruction: "sufficient if their agreement is shown by conduct, by a wink or a nod, by a silent

understanding to share a purpose to violate the law"); People v. Hardeman, 244 Cal. App. 2d 1,
41, 53 Cal. Rptr. 168, 193 (1966) (conspiracy generally proved by indirect evidence, inferences
from circumstances), cert, denied, 387 U.S. 912 (19671. See also Card, 77ie Working Paper on
Inchoate Offenses: Reform of the Law of Conspiracy, 1973 Crim. L. Rkv. 674, 675 (same rule in
United Kingdom). This rule comports with the general rules of proof in criminal cases. See
Holland v. United States, 348 U.S. 121, 140 (1940) (circumstantial evidence intrinsically same as

testimonial evidence).
94. 319 U.S. 703 (1943).
95. Id. at 704-05.
96. Id.
97. Id. at 714.
98. Id.; accord, United States v. Falcone, 311 U.S. 205, 210 (1940); see United States v.

Downen, 496 F.2d314, 319 (10th Cir. 1974) (knowledge or acquiescence in object of conspiracy
without agreement to cooperate does not make out conspiracy); United States v. Bekowies, 432
F.2d8, 15 (9th Cir. 1970) (no conspiracywithout agreement); Dennis v. United States, 302 F.2d5,
8 (10th Cir. 1962) (unlawful agreement gist of conspiracy).
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Direct Sales holds that a jury may infer an agreement without any
direct evidence, but�and this point is crucial�neither mere

similarity of action nor aiding and abetting is the same as an

agreement." They may be criminal activities, but they are not

conspiratorial agreements because two or more persons have not

agreed to commit a crime. The danger that the ultimate crime will
occur is not increased to the same extent as in a true conspiracy.

PROOF OF THE AGREEMENT

Despite Direct Sales, defense lawyers are concerned that courts do
not enforce the agreement requirement and too often permit juries to
infer an agreement from too little evidence.100 The quality and

quantity of circumstantial evidence that has sustained some

conspiracy convictions is frightening. Moreover, the quantum of proof
required is particularly crucial in the conspiracy area; the "conspiracy
doctrine comes closest to making a state of mind the occasion for

preventive action against those who threaten society but who have
come nowhere near carrying out the threat."101 Thus, courts should

require substantial evidence of some sort of agreement: an agreement
understood by the defendant, to which the defendant was a party, and
to which he meant to be a party.
That defendants can and do get convicted of conspiracy with little

apparent proof of an actual agreement is shown by United States v.

Miller. 102 The defendants agreed to steal a Chevrolet and to travel
across state lines with it, a violation of the Dyer Act. 103 They did so,
but were spotted by police in the second state. When the police began
to close in on them, they escaped by stealing an officer's police car,
but the car ended up in a ditch. The owners of a Ford, seeing the stuck
vehicle, pulled over to help. One of the defendants pointed two guns
at the Ford owners and took their car. All the defendants drove off in
the Ford and eventually left it in yet another state. The Government
charged the defendants with a number of offenses including separate
conspiracies to steal the Chevrolet and to steal the Ford and

99. See Louie v. United States, 218 F. 36, 40 (9th Cir. 1914) (acquittal of conspiracy charge not
bar to aiding and abetting charge).
100. For example, George Cotsirilos of Chicago contended that "[t]he agreement is so easy to

prove. In a recent case the agreement just was never shown. There was weak circumstantial
evidence. It certainly was not beyond a reasonable doubt; still there were convictions." Interview
with George Cotsirilos, defense attorney, Chicago, HI. (Nov. 7, 1975).

101. Goldstein, supra note 3, at 406.
102. 508 F.2d 444 (7th Cir. 1974).
103. See 18 U.S.C. �� 2312-2313 (1970).
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violations of the Dyer Act for both the Chevrolet and the Ford. On

appeal, the defendants contended that the evidence insufficiently
demonstrated that they had conspired to steal the Ford. The United

States Court of Appeals for the Seventh Circuit rejected that

argument and found that "the jury could have inferred the existence

of an agreement to steal the [Ford] from the circumstances

surrounding its acquisition and disposal by [the defendants]."104
Miller illustrates the evidentiary situation of which defense counsel

complain so vociferously. No doubt the defendant who pulled the

guns on the Ford owners stole their car and planned to do so. Perhaps
the other defendants were guilty of aiding and abetting the driver by
going along with him and by trying to wipe the car clean when they
abandoned it, but there was no proof that they actually agreed to take
possession of the Ford and to transport it across state lines. The mere

fact that some of the defendants could have been guilty of violating
the Dyer Act, on an aiding and abetting theory, does not necessarily
mean that they had agreed to violate it.

Cases like Miller do seem to confirm the worst fears of defense
counsel. Juries can convict, and the convictions can be affirmed, on
evidence showing only a common course of conduct, or aiding and

abetting, even though no real evidence, direct or circumstantial,
proves an agreement.
Nonetheless, other cases require substantial evidence of a genuine

agreement. The most significant such case is the opinion of the
United States Court of Appeals for the Second Circuit in United
States v. Bufalino, 105which arose out of the famous Apalachin meeting
of suspected gangland figures. Police officers stopped fifty-eight
persons for questioning as they left the home of a suspected
underworld figure, Joseph Barbara. 106 In response to questions
concerning their reasons for visiting Barbara, who lived in rural New
York State, the fifty eight gave a most interesting variety of answers.
Some said that their great personal friendships with Barbara brought
them to Apalachin; others said that Barbara was ill and that they were
calling on him to help him through the illness; and still others talked
about visiting for business reasons.107 They gave similar answers to
questions put to them before a grand jury. Twenty of them were

convicted of conspiring to obstruct justice and to commit perjury
before the grand jury. 108 The Government contended that when the

104. 508 F.2d at 448.

105. 285 F.2d 408 (2d Cir. 1960).
106. Id. at 413.
107. Id. at 414.
108. Id. at 410.
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defendants learned of the presence of the police officers outside
Barbara's home, they must have agreed to give false answers to

explain the reason for the gathering. 109
The Second Circuit carefully weighed the Government's position,

but reversed the convictions. Judge Lumbard found that the fact that
some of the defendants obviously lied did not mean that they had
agreed to lie. Moreover, their presence in Barbara's house when they
learned of the officers did not show that they had agreed to lie.
The court noted that it was equally plausible that each defendant
decided for himself that it would be better not to discuss all that he
knew. 110 Although the reasoning in Bufalino would not necessarily
apply in a situation in which planning arguably is an inherent part of
the actions ultimately taken, the discussion is a thoughtful affirmation
of the concept that agreement is at the heart of the conspiracy
doctrine.
Cases such as Bufalino lead many to conclude that normally the

prosecution adequately establishes the agreement in conspiracy
cases. The results from the empirical research are conflicting, but do
lend support to the defense position.

Question 21: How does the conviction rate for conspiracy
charges compare to the conviction rate for completed offenses?

Much Somewhat Somewhat Much Uncer

greater greater Same Less less tain

Prosecutors 1.3 4.4 41.1 12.7 12.7 27.8
Defense attorneys 21.3 16.9 12.2 12.6 15.0 22.0

Appellate judges 4.5 22.7 50.0 11.4 4.5 6.8

Trial judges 3.1 16.9 61.5 6.2 4.6 7.7

Law professors 2.0 17.6 25.5 23.5 11.8 19.6

Average for all 8.6 11.9 32.3 12.7 12.2 22.2

respondents

The general responses to this question can be explained by the
reluctance ofmany prosecutors to charge conspiracy unless they need
it. The interviews offered prosecutors the hypothetical situation of
two bank robbers caught in the act of robbing a bank and then asked:
"Would you as a prosecutor also charge conspiracy to rob the bank if
the only evidence was the defendants' presence at the bank?"

109. Id. at 415.
110. Id.
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Presence in the bank probably indicated that the defendants must

have agreed previously; nevertheless, few prosecutors expressed any

interest in a conspiracy charge.
In view of the prosecution's advantages in conspiracy trials, it is

difficult to understand the responses to the bank robbery hypo
thetical and Question 7. 111 In contrast to these general responses,
almost 75% of the federal defense lawyers�who handle considerably
more conspiracy cases than their state counterparts�believe that the

conspiracy conviction rate is at least somewhat higher. 112 Moreover, a
question was designed specifically to test the perceptions of the

respondents on the need to prove an agreement:

Question 22: A sells 20 cases of bootleg whiskey to B. B sells
them to C who subsequently sells them bottle by bottle. A and
C are not acquainted. Will the conviction ofA for conspiring
with C be affirmed on appeal?

Yes No Need more facts

Prosecutors 16.8 59.0 24.1

Defense attorneys 28.5 48.4 23.2

Appellate judges 11.6 44.2 44.2

Trial judges 33.9 30.6 35.5
Law professors 18.0 23.0 59.0

Average for all 22.0 49.1 28.9

respondents

Although the hypothetical indicated neither that A imagined the
whiskeywould be sold by anyone other than B, nor thatA's interestwas
anything other than selling the whiskey to B, one-third of the trial
judges were willing to convict or uphold a jury verdict convicting, even

111. See note 53 supra.
112. The breakdown between state and federal defense attorneys follows:

Federal defense

attorneys
State defense

attorneys

Some-
Much what

greater greater

41.2

17.1

32.4

13.7

Same

17.6

11.8

Some
what
less

5.9

14.2

Much
less

18.0

Un
certain

2.9

25.1
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though there was no proof of any agreement or understanding
between A and C.113
It appears from these responses that the concerns of the defense

lawyers are justified in many cases. One commentator has even

suggested that conspiracy may be more accurately defined as

"adherence to a joint criminal venture" because the existence of an

agreement often cannot be proved directly and must be inferred from
concerted action. 114 The distinction in theory is a subtle one, looking
to the nature of the act�adherence�rather than to the nature of the
intended understanding�agreement. The distinction, however, may
be devastating in practice. An individual might aid in the performance
of the object of a conspiracy, a jailbreak for example, and could be

charged with such aid; but, if he did not know about the planning of
the jailbreak and merely took advantage of an opportunity to escape,
he is not a conspirator. 115

To punish such a person for conspiracy is to turn the theory of

conspiracy on its head, because such punishment would be for the
criminal act that is the object of the combination, not for the

agreement that leads to the criminal objective. Moreover, neither of
the purposes for conspiracy law supports such an application.
Nevertheless, a disturbing number of respondents believed that the
late joiner can be indicted for conspiracy and for the substantive

113. The 28.9% of respondents who correctly perceived that additional facts were

needed most often focused on the degree of knowledge of the parties. For example, if A knew that
B continuously engaged in selling the whiskey to others, Amight be part of the larger conspiracy
due to his knowledge and implied intent to have that larger conspiracy prosper and continue.
114. Johnson, supra note 3, at 1142 n.l7;see People v. Bailey, 60 111. 2d 37, 47-48, 322 N.E.2d

804, 810 (1975) (Ryan, J., dissenting) (need only show conspirators pursued course toward

accomplishing objective); People v. Fedele, 366 111. 618, 622, 10 N.E.2d 346, 348 (1937) (same).
115. A case similar to this recently came out of the District of Columbia Circuit. In United

States v. Bridgeman, some of the inmates prosecuted for conspiracy in connection with an

attempted prison break contended that they were not involved in the planning of the escape, but
had participated in the actual escape attempt only when they became aware of the possibilities
created by the tumult. 523 F.2d 1099, 1111 (D.C. Cir. 1975), cert, denied, 425 U.S. 961 (1976).
The appeals court stated that a defendant could be convicted of conspiracy if he "knew of the

conspiracy, associated himself with it and knowingly contributed his efforts during its life to

further its design." Id. at 1 108. The evidence in Bridgeman might justify a factual finding of an
agreement under the current law of conspiracy, but the point is that neither the group danger nor
the inchoate offense rationales support the conspiracy charge against the defendant who did not
join in the escape until it had started. Many other charges were available�rioting, assault,
attempted escape, and aiding and abetting such offenses. The conduct of the defendant "who

perceived that an escape would be attempted and who decided to leave his cell and act in
furtherance of that objective," id. at 1111, amounts to little more than aiding and abetting, and
the Supreme Court has recently reiterated that the crime of conspiracy is not to be confused with
the crime of aiding and abetting. See Iannelli v. United States, 420 U.S. 770, 777 n.10 (1975).
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offense in a case in which that offense had already been completed
when he joined the conspiracy. 116

Question 23: A andB agree to defraud an insurance firm and,
in furtherance of the plan, kidnap someone. After the

kidnapping C joins in on the scheme to defraud. In addition to

conspiracy to defraud, C should be indicted for:

Conspiracy
to kidnap Kidnapping Neither

Prosecutors 8.8 26.8 64.4
Defense attorneys 9.1 18.6 72.3

Appellate judges 17.5 2.5 80.0
Trial judges 24.6 12.3 63.2
Law professors 6.8 8.5 84.7

Average for all 10.5 20.0 69.5

respondents

This misconception should not be surprising in view of the larger
distortion of the conspiracy rationale that is becoming the law, the
unilateral approach to conspiracy.

THE UNILATERAL APPROACH

Under the so-called rule of consistency, courts refuse to convict one
defendant of conspiracy if all other alleged coconspirators have been

acquitted. 117 There are exceptions to this rule: the release of the other

conspirator must be by a judgment on the merits in the same

116. A late joiner does not become liable for earlier substantive offenses. United States v.

Knippenberg, 502 F.2d 1056, 1059-60 (7th Cir. 1974); see Levine v. United States, 383 U.S. 265,
266 (1966) (per curiam) (concession by SolicitorGeneral that defendantnot liable for substantive
offense committed by other conspirators before defendant joined scheme).
117. United States v. Fleming, 504 F.2d 1045, 1055 (7th Cir. 1974) (acquittal of all but one

alleged conspirator operates as acquittal of remaining defendant); United States v. Musgrave,
483 F.2d 327, 333 (5th Cir.) (conviction of one defendant of conspiracywhen others acquitted not
acceptable), cert, denied, 414 U.S. 1023 (1973); United States v. Shuford, 454 F.2d 772, 779-80
(4th Cir. 1971) (conviction of one conspirator impermissible when only coconspirator acquitted);
Lubinv. United States, 3 13 F.2d 419, 423 (9th Cir. 1963) (same); see Rogers v. United States, 340
U.S. 367, 375 (1951) (dictum) (at least two persons needed for conspiracy, but identity of onemay
be unknown).
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prosecution;118 generally a nolle prosequi is insufficient. 119 Moreover,
the rule does not apply if the prosecution shows that other

conspirators were involved, even though the indictment did not name
these conspirators, 120 or even though it named them but did not

formally charge them. 121 The consistency rule makes sense, as do its

limitations, because conspiracy requires an agreement between two

or more persons; if only one person is found to have actually agreed,
there is no agreement and no conspiracy. 122
The consistency rule has not gone unchallenged. The Model Penal

Code and the proposed revised federal criminal code reject it and
look entirely to the culpability and state of mind of the accused,
embracing the so-called unilateral approach toward conspiracy. Thus,
the acquittal of all other alleged conspirators would not necessarily
undercut a finding of guilt as to one conspirator. 123

118. People v. Holzer, 25 Cal. App. 3d 456, 460, 102 Cal. Rptr. 11, 13 (1972) (jury tryingX
alone may find that X and Y were coconspirators, and subsequent acquittal of Y for conspiring
with X does not affect validity of first jury's conviction).
119. See, e.g., United States v. Fox, 130 F.2d 56, 58 (3d Cir.) (nolle prosequi of two named

conspirators no bar to conviction of third), cert, denied, 317 U.S. 666 (1942); Regie v. State, 9 Md.
App. 346, 353, 264 A.2d 119, 123 (Ct. Spec. App. 1970) (better view is nolle prosequi does not
compel acquittal of remaining conspirator); State v. Goldman, 95 N.J. Super. 50, 53, 229 A.2d

818, 819 (App. Div. 1967) (per curiam) (nolle prosequi of one conspirator no bar to

conviction of other); State v. Verdugo, 79 N.M. 765, 766, 449 P.2d 781, 782 (1969) (same); Cline
v. State, 204 Tenn. 251,259,319 S.W.2d 227, 231 (1958) (nolle prosequi of one conspirator and
not guilty verdict of other no bar to conviction of third) . Contra, Berness v. State, 40 Ala. App. 198,
201, 133 So. 2d 178, 180 (Ct. App. 1958) (majority rule that nolle prosequi a bar to prosecuting
remaining conspirator) .

120. United States v. Pena, 527 F.2d 1356, 1365 (5th Cir.) (conviction reversed where

evidence of conspiracy with unknown conspirators insufficient), cert, denied, 96 S. Ct. 3168

(1976); Cross v. United States, 392 F.2d 360, 362 (8th Cir. 1968) (indictment naming unknown
conspirators may stand if evidence to support charge); People v. James, 189 Cal. App. 2d 14, 15,
10 Cal. Rptr. 809, 810 (1961) (indictmentmay name one conspirator, refer to others unknown).

121 . The practice of naming but not indicting alleged coconspiratorswill be less common after
United States v. Briggs, at least in the Fifth Circuit. See 514 F.2d 794 (5th Cir. 1975). The court

found that the practice denied the alleged coconspirators their due process rights because they
would not have an opportunity to establish their innocence at trial. Id. at 806 , 808 . See also United
States, v. Peraino, No. Cr-75-91 (W.D. Tenn.Mar. 22, 1976) (order expunging named, unindicted
alleged coconspirator).
122. See United States v. Chase, 372 F.2d 453, 459 (4th Cir.) (conspiracy ends when two of

three conspirators arrested absent evidence of other unknown conspirators), cert, denied, 387
U.S. 907 (1967); State v. Horton, 275 N.C. 651, 657, 170 S.E.2d466, 470 (1969) (no conspiracy
where one of two alleged conspirators feigns acquiescence in scheme), cert, denied, 398 U.S. 959

(1970); cf. Sears v. United States, 343 F.2d 139, 141-42 (5th Cir. 1965) (informantmay serve as

connecting link between conspirators unknown to one another); King v. State, 104 So. 2d 730,
738 (Fla. 1958) (per curiam) (no conspiracy between two persons and undercover agent where
agent to perform essential act of offense); United States v. Wray, 8 F.2d 429, 430 (N.D. Ga. 1925)
(conspiracy possible between defendant and undercover agent).
123. See Model Penal Code �5.04(1) (Proposed Official Draft, 1962); Criminal Justice

Reform Act of 1975, S. 1� 94th Cong., 1st Sess. � 1002(d) (1975) (eliminating defense that

coconspirators acquitted, not prosecuted, incompetent, or immune).
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State v. St. Christopher124 demonstrates the problem the drafters of

the codes addressed in adopting the unilateral approach. The

defendant told his cousin that he wanted help in murdering the

defendant's mother. The cousin feigned agreement and told the

police of the plan. Just prior to the planned murder, the police, with
the cousin's cooperation, stepped in and arrested the defendant. The
defendant was convicted of conspiracy to commit first-degree murder
and of attempted first-degree murder. 125 The Minnesota Supreme
Court affirmed the conspiracy conviction, stating that the new

Minnesota conspiracy statute, 126 unlike the old one, used a unilateral

approach that permitted a conspiracy conviction even without a true

agreement. 127 The new statute had adopted the Model Penal Code's
unilateral approach, "Whoever conspires with another." 128 The court

held as it did because St. Christopher had conspired with his cousin,
even though the cousin had not conspired with him. 129 The court

pointed out that the true agreement requirement was a strict
doctrinal approach conceiving of conspiracy as an actual meeting of
the minds, 130 and concluded that requiring a meeting of the minds was
wrong because conspiracy is an inchoate offense, and "the act of

conspiring by a defendant ... is the decisive element of

criminality."131
The unilateral approach makes sense at first blush. 132 The

unsuccessful conspirator did try to conspire�his state of mind was

124. 232 N.W.2d 798 (Minn. 1975).
125. Id. at 799-800.
126. Minn. Stat. �609.175(2) (Supp. 1976).
127. 232 N.W.2d at 803.
128. Id. Compare Model Penal Code �5.03(1) (Proposed Official Draft, 1962) with Minn.

Stat. �609.175(2) (Supp. 1976). See also III. Ann. Stat. ch. 38, �8-2 (Smith-Hurd Supp. 1976);
Tex. Penal Code Ann. tit. 4, � 15.02 (Vernon 1974); Criminal Justice Reform Act of 1975, S. 1,
94th Cong., 1st Sess. � 1002(d) (1975).
129. See 232 N.W.2d at 803.
130. Id. at 801.
131. Id. at 802; see id. at 803; Model Penal Code �5.03(1), Comment (Tent. Draft No. 10,

1960). The Comment states:

He has conspired, within the meaning of the definition, in the belief that the other
party was with him; apart from the issue of entrapment often presented in such
cases, his culpability is not decreased by the other's secret intention. True enough,
the project's chances of success have not been increased by the agreement; indeed,
its doom may have been sealed by this turn of events. But the major basis of

conspirational liability� the unequivocal evidence of a firm purpose to commit a
crime�remains the same.

132. I am grateful for the assistance of my colleagues Peter Hay and William Hawkland in

analyzing the unilateral approach.
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clearly criminal�but did he enter into a conspiracy? The conspiracy
charge may subject the defendant to criminal liability at an earlier
stage than any other inchoate offense and may raise procedural
problems at trial. The stated reason for such results is the special
danger resulting from group planning. 133 Group activities, it is said,
are more likely to lead to serious antisocial acts than are the acts of
one person.134 What rationale, then, is present for punishing St.
Christopher as a conspirator although he did not enter into a true
agreement? None. St. Christopher may have been guilty of a number
of crimes, but conspiracy was not one of them. 135 Two persons did not
combine forces to commit a crime. Certainly St. Christopher had a

guilty state of mind, but nowhere else in the criminal law can one be
guilty of a crime solely based upon a state of mind. 136 The Supreme
Court has stated that "[i]t is impossible in the nature of things for a

man to conspire with himself. In California as elsewhere conspiracy
imports a corrupt agreement between not less than two with guilty
knowledge on the part of each."137
As a practical matter, most attorneys thought that the unilateral

approach would not have a significant impact on conspiracy
prosecutions. The one area in which it might have had an important
impact, purchase and sale of narcotics, usually involves more than
one true conspirator and the informant or undercover agent; many
persons often form the ring. Nevertheless, defense lawyers and
appellate judges, in particular, thought that the unilateral approach
would have some impact on conspiracy prosecutions.

133. See notes 31-34 supra and accompanying text.
134. See id.
135. The Minnesota court ultimately reversed the conviction for attempted murder, finding

that the statute did not permit conviction for both attempt and conspiracy. 232 N.W.2d at 804.

Nonetheless, there appeared to be sufficient evidence to support an attempt conviction because

the defendant took a substantial step toward the completion of the crime.

136. See H. Packer, The Limits of the Criminal Sanction 73-79 (1968) (with possible
exceptions of civil commitment and crimes of status, no culpability without conduct).
137. Morrison v. California, 291 U.S. 82, 92 (1934) (citations omitted).
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Question 24: IfA could be convicted ofconspiracy for agreeing
with B, an undercover police officer, to commit a crime, how
would the number of conspiracies charged in your district

change?138

Substantial Some No Some Substantial
increase increase change decrease decrease

Prosecutors 18.5 33.5 45.0 1.6 1.3
Defense attorneys 47.6 28.4 22.0 1.6 0.4

Appellate judges 37.5 32.5 27.5 2.5 �

Trial judges 27.9 44.3 26.2 1.6 �

Law professors 24.5 49.1 22.6 3.8 �

Average for all 31.0 33.8 32.8 1.5 1.0

respondents

A number of defense attorneys spoke out strongly against the
unilateral approach. One remarked:

The unilateral approach could become another abuse. It is

obviously designed not as sound doctrine to punish joint
crime. It is like the king's spies waiting for someone to say

something and then arresting him: you are punishing
someone for thinking of talking, not for being engaged in

dangerous joint criminal activity, because it really is not an

agreement. 139

138. This was one case in which federal and state practitioners gave very similar responses:

Substantial Some No Some Substantial
Increase increase change decrease decrease

Federal

prosecutors 18.5 44.4 37.0
State

prosecutors 18.6 32.6 � 45.6 1.8 1.4
Federal
defense

attorneys 39.4 39.4 18.2 -- 3.0
State
defense

attorneys 49.0 26.4 22.6 1.9

139. Interview with Robert Kasanof, former teacher of criminal law and head of a legal aid
office, in New York City (Jan. 19, 1976).
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Protestations about the strict doctrinal approach leave unexplained
how the group danger rationale can be distorted to punish someone

who does not pose the sort of increased danger that should give rise to
a conspiracy conviction. 140 No one�not the American Law Insti

tute, 141 the Brown Commission, 142 the Minnesota Supreme Court, or
any of the legislatures that have adopted the unilateral ap

proach�has answered this. An evil state of mind and the limited act

of asking someone to agree to commit a crime ought not to result in
criminal responsibility under a conspiracy statute. 143

THE OBJECT OF THE AGREEMENT

Conspiracy prosecutions usually involve only agreements to commit

relatively serious crimes. Indeed, virtually every attorney with whom
I spoke was careful to talk about conspiracy in the context of a very
few object crimes, often a drug, fraud, or weapons offense. 144 This is

140. What danger there is in the inchoate unilateral crime can be handled by laws other than
conspiracy. Interview with Elliott Golden, Kings County (Brooklyn) District Attorney's Office

(Jan. 20, 1976) (so-called unilateral agreement is covered by crimes like solicitation and attempt).
141. The Model Penal Code's rationale for the unilateral approach should be compared with

the Code's apparent position that a person aiding a conspiracy cannot be prosecuted for

conspiracy unless he agrees to aid the conspiracy, although he can be prosecuted as an

accomplice. Compare Model Penal Code �5.03(l)(b) (Proposed Official Draft, 1962) (person
guilty of conspiracy if he agrees to aid other in planning of crime) with id. �2.06(3)(a)(ii) (personis
accomplice if he aids or agrees or attempts to aid another in an offense) and id. � 5.01(3) (person
who engages in conduct designed to aid another to commit crime is guilty of attempt to commit the
crime). One wonders whether the Code requires a true consensus in the aiding and abetting
situations when it ignores the absence of such consensus in the situationwhere a person in essence

is conspiring with himself.
142. See National Comm n onReform ofFederalCriminal Laws, FinalReport, reprinted in

Hearings Before the Subcomm. on Criminal Laws and Procedure of the Senate Comm. on the

Judiciary, 92d Cong., 1st Sess., pt. 1, at 224-26 (1971) (no discussion of usage of unilateral

conspiracy language in defining conspiracy).
143. One approach would have convicted St. Christopher of attempting to conspire to commit

murder. Developments in the Law-Criminal Conspiracy, supra note 3, at 926 n.35. The Minnesota
court rejected that suggestion because "it would result in disparate sentences for defendants
whose conduct was the same, the length of sentence turning on a fortuity." 232 N.W.2d at 803 n.7

(the fortuity being whether the person approached was feigning agreement or was serious). A
more fundamental objection, however, is that this approach results in a person being convicted of
attempting to commit an inchoate offense. Such conduct is remarkably distant from the ultimate
act that society fears. In the absence of the supposed danger from the conspiratorial combination
of more than one person, as in the unilateral agreement situation, the defendant ought to be

charged with attempt to commit the substantive offense or ought not be charged at all.
144. A number of states have limited felony conspiracy to a few object crimes or to only those

object crimes that are themselves felonies. E.g., Md. Ann. Code art. 27, � 38 (Michie 1976 Repl.
Vol.) (punishment for conspiracy may not exceed maximum for object offense); Mo. Ann. Stat.
�556.120 (Vemon Supp. 1977) (conspiracy a felony only ifobject crime is murder, rape, arson, or
robbery) .
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not always the case, however, and some statutes permit conspiracy
prosecutions although no crime was planned. 145 In Kentucky v.

Donoghue 146 the defendant was convicted of conspiracy to engage in

the business of lending money and charging usurious interest rates, 147

although no Kentucky statute made it a crime for an individual to

charge usurious interest rates. 148 A Kentucky statute did make it a

crime to conspire to commit an act injurious to the public health or

morals, and the Kentucky Court of Appeals focused on the object of
the agreement: "If ever there was a violation of public policy as

reflected by the statutes and public conscience, or a combination

opposed to the common weal, it is that sort of illegitimate business. 149

What is the rationale for holding that something can be legal if done
by one person yet illegal if planned by more than one? Such a result
has no support at all in the theoretical purposes for conspiracy. If the
object act is not unlawful, intercepting individuals before they commit
the object act has no justification. If the object act is not unlawful, the
added danger that a group is more likely to carry it out is similarly
irrelevant. Either the act is unlawful or it is not. If the act itself is

legal, conviction for planning to commit the act is an absurd result. 150

145. Ala. Code tit. 14 �103 (1958) (conspiracy defined, inter alia, as two or more persons

conspiring to commit any act injurious to public health, morals, trade or commerce); Cal. Penal
Code � 182 (West 1969) (same); Idaho Code � 18-1701 (1949) (same); Miss. Code Ann. � 97-1-1
(1972) (same); Nev. Rev. Stat. �199.480 (1957) (same); Okla. Stat. Ann. tit. 21, �421 (West
Supp. 1976) (same); Tenn. Code Ann. �39-1101 (1955) (same). Contra, Florida Criminal Code,
1974 Fla. Laws, ch. 383, �66 (repealing conspiracy to injure public health); Me. Rev. Stat. tit.
17-A, �151(1) (Supp. 1976) (object of conspiracy must in fact constitute a crime or crimes);
Mont. Rev. Codes Ann. �94-4-102 (1973) (repealing noncriminal object conspiracy laws).
146. 250 Ky. 343, 63 S.W.2d 3 (1933).
147. Id. at 344, 63 S.W.2d at 3.
148. Id. at 354, 63 S.W.2dat7. Themajority did not address the apparent ex post facto nature

of such a conviction pointed out by the dissent. See id. at 358, 63 S.W.2d at 9 (Clay, J., with
Dietzman, J., dissenting).
149. Id. at 355, 63 S.W.2d at 8.
150. See Model Penal Code �5.03, Comment (Tent. Draft No. 10, 1960) (rejecting

criminalization of conspiracy to do acts legally done individually); Sayre, supra note 3, at 427.
Sayre states that:

Perhaps enough has been said to make it evident that it is high time to abandon the
prevalent and often repeated idea that mere combination in itself can add
criminality or illegality to acts otherwise free from them. Such a doctrine grew out of
an historical mistake, and has no real basis in our law. It is logically unsound and
indefensible. Moreover, it is dangerous. It tends to rob the law ofpredictability and
to make justice depend too often upon the chance prejudices and convictions of
individual judges.

Id.
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There are two constitutional difficulties with criminalizing an

agreement to commit a lawful act injurious to the public health or

morals. The first is that it appears to be an ex post facto law. 161 As the
dissenters in Donoghue pointed out, it was not illegal to be a loan
shark in Kentucky, and the revelation that to agree to charge usurious
interest rates was against public health and morality came only at the
defendant's trial. 152

The second and perhaps more fundamental difficulty is the

vagueness of such a statute. 153 InMusser u. Utah154 the defendant was
convicted of conspiracy

" 'to commit acts injurious to public
morals . . .,' acts which amount briefly to conspiring to counsel,
advise, and practice polygamous or plural marriage . . . ." 155 Justice
Jackson, speaking for the Supreme Court, noted that "this is no

narrowly drawn statute."156 Indeed, he questioned whether the
statute "coverfs] so much that it effectively covers nothing."167
Although the Court looked favorably on Musser' s due process
argument, it refused to strike down the statute. Instead, it remanded
the case, saying that the statute "does not stand by itself as the law of
Utah but is part of the whole body of common and statute law of that
State and is to be judged in that context."158 On remand, the Utah
Supreme Court saw its job as deciding whether it could "place a

construction on these words which limits their meaning beyond their
general meaning."169 The court considered the legislative history of
the statute and the surrounding historical circumstances and
concluded that the legislature meant what it said when it wrote the
statute. The law was struck down as being "void for vagueness and

uncertainty." 160

Although some courts, following Musser, have struck down such
statutes, 161

many states continue to include acts against public health
or morals in the definition of conspiracy. 162Perhaps the infrequency of

151. See U.S. Const, art. I, �9, cl. 3.
152. 250 Ky. at 358, 63 S.W.2d at 9 (Clay, J., with Dietzman, J., dissenting).
153. See Jordan v. DeGeorge, 341 U.S. 223, 231-32 (1951) (measured by common under

standing, statute must provide sufficiently definite warning of proscribed conduct). See generally
Note, The Void-for-Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67 (1960).

154. 333 U.S. 95 (1948).
155. Id. at 96.
156. Id. at 97.
157. Id.
158. Id.

159. State v. Musser, 118 Utah 537, 539, 223 P.2d 193, 194 (1950).
160. Id.
161. E.g., State v. Bowling, 5 Ariz. App. 436, 440, 427 P.2d 928, 932 (1967) (invalidating as

void for vagueness statute criminalizing conspiracy to commit any act injurious to public morals) .

162. See note 145 supra.
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prosecution explains the continued existence of such laws. Most

prosecutors with limited resources concentrate their efforts on

conspiracies to commit serious crimes. Notwithstanding this attitude,
statutes such as these ought to be repealed, if for no other reason than
their potential for abuse and their denigrating effect on the criminal

justice system.

ABANDONMENT AND WITHDRAWAL FROM THE AGREEMENT

Unless the conspirator signals his departure from the endeavor

prior to a true agreement or an overt act, he will be liable for the

conspiracy until it ends. 163 Once the conspiracy has formed, he may
withdraw from it, but he will be subject to a conspiracy charge and

responsible for any acts in furtherance of the conspiracy committed

prior to his withdrawal. 164

To accomplish effective withdrawal from the conspiracy, the
defendant must take some "affirmative act bringing home the fact of
his withdrawal to his confederates."165 As stated by the Supreme
Court, he must do "some act to disavow or defeat the purpose [of the
conspiracy]." 166 Thus, the act must be accomplished prior to the end
of the conspiracy and must be timed so that the other conspirators
could follow the disavowing defendant's lead and withdraw from the

conspiracy. Cases involving true withdrawals from a conspiracy are

rare; most cases involve situations in which the defendant tries to
recant after the fact. In those cases, the courts always disallow the
defense.

CONCLUSIONS

"We don't need it; it creates unfair advantages for the prosecu
tion." "The conspiracy charge is essential if we are to combat serious
organized crime." These comments are typical of the remarks I heard
over a two-year period from defense counsel and prosecutors across

the country. Who is right? Is the concept of a punishable criminal
agreement unfair except in the narrowest of situations? Is it actually
needed to deal with organized criminal activities? The questions are

simple; the answers are not. For every generalization about the crime

163. Note, supra note 93, at 401.
164. Id. Once the defendant has withdrawn, he can limit the subsequent acts and declarations

of coconspirators that otherwise could be used against him. Loser v. Superior Court, 78 Cal. App.
2d 30, 32, 177 P.2d 320, 321 (1947).
165. Hyde v. United States, 225 U.S. 347, 369 (1912).
166. Id.
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of conspiracy, there are other�seemingly contradictory�beliefs.
Conspiracy is often an effective tool for dealing with some serious
group criminal behavior. 167 On the other hand, group behavior is not
always more dangerous than individual behavior.
The interviews with, and questionnaire responses from, the many

attorneys and judges I contacted articulate the theoretical purposes
for the crime of conspiracy and also give an insight into the manner in
which those purposes are reflected in practice. 168 It is difficult to say
that we should entirely ehminate the crime of conspiracy, but the
conspiracy doctrine can subject defendants to unfair practices. What
is needed is the formulation of standards defining the kind of serious
group criminal behavior that should be the subject of conspiracy
prosecutions.
Stating such standards with precision is difficult. They should not

be codified, and should focus on prosecutorial discretion. The most

important thing to keep in mind in establishing the standards is that
Professor Johnson was probably correct that the conspiracy charge is

unnecessary in many if not most prosecutions. 169 In the inchoate
situation, the crime of attempt does or could handle most

uncompleted offenses. In addition, the guidelines could sharply
curtail conspiracy charges and convictions without any significant loss
to the prosecution of serious crimes.170 In most cases in which
conspiracy is charged, other offenses are or could be charged, thus
eliminating the need for the surplus conspiracy allegation. Consecu
tive sentencing is rare and ehmination of the conspiracy charge would
not necessarily eliminate such procedural practices as venue rules,
the complicity doctrine, and joinder.
Curbing the number of conspiracies charged would alleviate some

of the problems so vociferously discussed by defense lawyers:
convictions due to hearsay statements, limited proof of true

agreements, and large and complex joint trials. Such a policy would
not eliminate conspiracy in the situations in which it is both proper
and necessary, such as the true inchoate offense in which no attempt
has been made, or the substantive crime situation in which a large
scale criminal endeavor can only be shown and proved by reference to

167. Contra Johnson, supra note 3, at 1188.
168. I am deeply indebted to the many lawyers and judges who took the time to speak or

correspond with me and to answer the questionnaire. Only a few are named in the article, but
without the help of all of them the article would have been impossible.
169. Johnson, supra note 3, at 1139.
170. Some states already provide that a defendant cannot be convicted ofboth conspiracy and

of the substantive offense. See note 51 supra.
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the concept of a criminal conspiracy. These situations, however, are
relatively few. Until the charge is curbed, the conspiracy doctrine will
remain the source of considerable confusion and, more troublingly,
the source of at least occasional injustice.

Appendix A

1. How long have you practiced criminal law? What is the nature of your practice, or the
practice in the office where you work?

2. How often is conspiracy charged, either by itself or in connection with another offense?
3. What is the major advantage of utilizing conspiracy when there is a substantive offense

which can be charged?
4. What is the advantage of conspiracy generally?
5. Does conspiracy, more than other offenses, either inchoate or substantive, raise serious

problems for defendants?
6. What is the rationale for having a crime in which the agreement forms the basis of the

sanction?
7. Have you noticed any substantial changes in conspiracy doctrine or in the manner in which

conspiracy prosecutions are pursued since you began practice?
8. What would be the impact of requiring direct evidence for proof of the agreement; what

would be the impact of requiring, forproofof an overt act, an actwhich is a substantial step
toward the completion of the crime?

9. What would be the impact of eliminating the hearsay exception?
10. Does the so-called Wharton's Rule arise very much in practice?
11. What sorts of First Amendment issues are raised in connection with conspiracy cases

which are not raised in other cases?
12. How substantial a problem is the First Amendment issue in connection with conspiracy

cases?
13. Whatwould be the impact of prohibiting the use, in cases inwhich First Amendment issues

are raised, of circumstantial evidence as per the Castro case?
14. Is the conviction rate any different for conspiracy than it is for other offenses?
15. What is the largest case you have personal knowledge of? Largest, that is, defined to mean

the greatest number of defendants at trial.
16. Do large trials create unusual problems for the prosecution or for the defense; what are the

rules with regard to severance? Should these rules be changed?
17. Does the complicity rule in Pinkerton make sense? How often is this rule applied in

practice?
18. Do the particular conspiracy rules as to venue create serious questions for either the

prosecution or for the defense?
19. What sorts of limitations, if any, would you propose in connection with prosecutions for

criminal conspiracy?
20. As a practical matter how often is a defendant given consecutive sentences when he is

convicted of conspiracy and of committing the substantive offense which is the object of
that conspiracy?

21. Do you foresee any changes in either the theory of criminal conspiracy or the manner in
which the crime is prosecuted?
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Appendix B

1. In what area of criminal law are you most involved?
2. Where does most of your case load come from? Metropolitan area of more than 500,000

persons. Metropolitan area of 100,000 to 500,000 persons. Metropolitan area of less than

100,000 persons. Primarily rural area.
3. How long have you been involved in some phase of criminal law? Less than 5 years. 5-10

years. More than 10 years.
4. Are the majority of your cases tried in federal or state court?
5 . When two or more persons are brought to trial for a substantive felony, what percent of the

time are they also brought to trial on a conspiracy charge?
6a. Are you or have you ever been a prosecutor?
b. What motivated you to bring a conspiracy charge where the object offense had been

completed or attempted? (Circle all that apply) Evidentiary advantages. Venue con

siderations. Possibilities of greater sentence for defendant. Advantages in connection with
plea bargaining. Other (Specify).

7 . What percentage of conspiracy charges is for conspiracy only and not in conjunctionwith a

substantive or completed offense?
8 . Inwhat percentage of cases where conspiracy alone was charged had the object crime been

completed or attempted?
9. How does the conviction rate for conspiracy charges compare to the conviction rate for

completed offenses? Is the conviction rate for conspiracy charges . . . much greater;
somewhat greater; about the same; somewhat less; much less; uncertain.

1 0 . How does the conviction rate for a conspiracy charge changewhen charged and tried along
with a substantive count? Is it . . . much greater than when conspiracy is charged alone;
somewhat greater than when conspiracy charged alone; about the same as when

conspiracy charged alone; somewhat less than when conspiracy charged alone; much less
than when conspiracy charged alone; uncertain.

1 1 . How does the conviction rate for a substantive count change when charged and tried along
with a conspiracy count? Is it . . . much greater than when substantive count charged alone;
somewhat greater than when substantive count charged alone; about the same as when
substantive count charged alone; somewhat less than when sustantive count charged
alone; much less than when substantive count charged alone; uncertain.

12. What percentage of felonies charged in your district is for the crime of conspiracy?
13. Is a conviction for conspiracy in your jurisdiction ... a felony; amisdemeanor; can be either

a felony or a misdemeanor.
14. Is the penalty for a conspiracy conviction ... a fixed term equal to the term of the object

offense; a fixed term which is a percentage of the term for the object offense; a fixed term
determined independent of the object offense.

15. What do you feel is the greatest advantage(s) for the prosecution in conspiracy trials

involving more than one defendant? (Circle all that apply.) Admissibility of hearsay
evidence. Admissibility of one conspirator's acts "in furtherance of the conspiracy"
against all other conspirators. The reaction of the jury or judge to the alleged danger of

group activity. The confusion in the minds of the jury when there are many conspirators
charged - thus causing them to convict all charged. Rules with regard to venue. Other

(Specify).
1 6 . When a defendant is convicted on both the conspiracy charge and the substantive charge,

what percent of the time is consecutive sentencing employed?
17. In what percent of cases does the jury convict some but not all of the alleged conspirators?
18. Do you agree or disagree with this statement: As the number of defendants in a joint

conspiracy trial increases, there is a greater chance that all of the defendants will be

convicted.
19. With which one of the following statements are youmost in agreement? (Circle one) There is

a greater danger in conspiracy because of the encouragement and aid that conspirators
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give each other. There is less danger in conspiracy because of the possibilities of

infiltration by undercover officers and disagreement among conspirators. Neither of the
above, depends on the fact situation.

20. What would be the effect of requiring direct evidence of the conspiratorial agreement?
Significant reduction in convictions. Small reduction in convictions. No effect on

conviction rate.

21. What would be the effect of requiring, for purposes of the overt act, a "substantial step"
toward commission of the crime? Significant reduction in convictions. Small reduction in
convictions. No effect on conviction rate.

22. Whatwould be the result of eliminating the hearsay exception in cases where conspiracy is
charged or where it is the uncharged basis for the charged crime? Significant reduction in
convictions. Small reduction in convictions. No effect on conviction rates.

23. What is the largest conspiracy trial, insofar as number of defendants in a joint trial, that
you have handled or know of from personal knowledge?

24. Have the majority of joint conspiracy trials that you are aware of had . . less than 5

defendants; between 5 and 10 defendants; more than 10 defendants.

25. Whatwould be the impact, in amultidistrict conspiracy, of allowing prosecution only in the
districtwhere the agreementwasmadeas opposed to allowing prosecution where any overt
act occurred? Would this . . severely limit prosecution; hamper prosecution to some

extent; have almost no effect on the prosecution.
26. How often does the ability of prosecution to establish venue in places other than where the

agreement was formed actually disadvantage defendants? Often. Sometimes. Seldom.
Never.

27. What would be the impact of doing awaywith conspiracy and utilizing attempt crimes in its
place? Great reduction of convictions. Some reduction of convictions. Little or no

effect. Some increase in convictions. Great increase in convictions.

28. If "A" could be convicted of conspiracy for agreeingwith "B," an undercover police officer,
to commit a crime, how would the number of conspiracies charged in your district change?
Would the number . . . substantially increase; somewhat increase; not change; somewhat
decrease; substantially decrease.

29. "A" and "B" agree to defraud an insurance firm and, in furtherance of the plan, kidnap
someone. After the kidnapping "C" joins in on the scheme to defraud. In addition to

conspiracy to defraud, "C" should be indicted for . . . conspiracy to kidnap; the completed
offense of kidnapping; neither of the above.

30. "A" sells 20 cases of bootleg whiskey to "B". "B" sells them to "C" who subsequently sells
them bottle by bottle. "A" and "C" are not acquainted. Will the conviction of "A" for

conspiring with "C" be affirmed on appeal?
31. In what percentof conspiracy cases are there co-conspirators indicted together who are not

personally acquainted?



 



THE NEW THREE-JUDGE COURTS OF
REAPPORTIONMENT AND CONTINUING
PROBLEMS OF THREE-JUDGE-COURT
PROCEDURE

Napoleon B. Williams, Jr.*

Professor Williams analyzes the new three-judge-court
statute, pointing out the problems of interpretation created by
the new law and the procedural problems left unresolved by
the new statute. He proposes that the courts establish uniform
rules and principles of three-judge-court procedure to aid

confused litigants and courts.

Introduction

The 94th Congress last year dramatically limited the jurisdiction of
three-judge district courts. 1 Formerly, under 28 U.S.C. � 2281, only a

three-judge district court could grant an interlocutory or permanent
injunction2 to restrain a state official who sought to enforce a state

statute or administrative order that the plaintiff alleged to be

*Associate Professor of Law, New York University School of Law; B.A. 1964, Harvard
University; LL.B. 1967, Columbia University.

1. Act of Aug. 12, 1976, Pub. L.No. 94-381, 90 Stat. 119 (repealing 28 U.S.C. �� 2281-2282

(1970) and amending 28 U.S.C. � 2284) . The Act is identical to the Burdick bill, which passed the
Senate, but not the House, in the 93d Congress. 121 Cong. Rec. 11,111-12 (1975) (Senator
Hruska).
A three-judge court is composed of the district court judge who initially entertains the action

and two other judges, at least one of whom is a circuit judge, designated by the chief judge of the
circuit. 28 U.S.C.A. � 2284(b)(1) (Supp. 4 Dec. 1976). The requirement that the judge who
initially entertains the action be a member of the three-judge panel is not jurisdictional. Hicks v.
Miranda, 422 U.S. 332, 338 n.5 (1975).
2. Although three-judge courts emerged in response to grants of injunctions, see note 9 infra,

the Supreme Court interpreted the repealed sections 2281 and 2282 and their predecessors as

also requiring a three-judge court for denials of injunctive relief on constitutional grounds.
Idlewild Bon Voyage Liquor Corp. v. Epstein, 370 U.S. 713, 715 (1962) (per curiam)
(impermissible for single district judge to grant or withhold relief if substantial constitutional
question, an alleged basis for equitable relief, and case otherwise within three-judge statute);Ex
parte Northern Pac. Ry., 280 U.S. 142, 144 (1929) (single district judge without jurisdiction to
hear motion to dissolve temporary restraining order or motion to dismiss bill for interlocutory
injunction to enjoin state railroad order); Ex parte Metropolitan Water Co., 220 U.S. 539, 546
(1911) (single district judge acted without subject matter jurisdiction in vacating restraining
order and denying application for injunction on ground that state condemnation statute

unconstitutional) .

971



972 The Georgetown Law Journal [Vol. 65:971

unconstitutional. Similarly, 28 U.S.C. �2282 required that a three-

judge district court rule on any application for an interlocutory or

permanent injunction restraining on grounds of unconstitutionality
the enforcement, operation, or execution of any federal statute. The
Act of August 12, 1976, 3 repealed sections 22814 and 22826 and
amended 28 U.S.C. �2284 to provide that:

A district court of three judges shall be convened when
otherwise required by Act of Congress, or when an action is
filed challenging the constitutionality of the apportionment
of congressional districts or the apportionment of any
statewide legislative body.6

The obsolescence of the three-judge-court statutes and the

practical difficulties experienced by litigants and courts attempting to
apply them generated the impetus for the new legislation. The report
accompanying the Senate bill enumerated four reasons for enacting
three-judge-court legislation. First, the limitation of jurisdiction will
relieve the administrative burden of three-judge-court cases, which
had increased dramatically since 1963, taxing the resources of the
federal judiciary and congesting the Supreme Court's mandatory
appeals docket.7 Secondly, the Act will remove some of the

procedural uncertainties that had complicated three-judge-court
practice; under the former laws, questions frequently arose as to when
a three-judge court was required, the proper disposition of
nonconstitutional pendent claims, and the proper forum for appellate
review. 8 Thirdly, changes in statutes and rules had largely eliminated

3. Act of August 12, 1976, Pub. L. No. 94-381, 90 Stat. 1119.
4. Id. �1, 90 Stat. 1119.
5. Id. �2, 90 Stat. 1119.
6. Id. �3, 90 Stat. 1119 (to be codified at 28 U.S.C. �2284).
7. S. Rep. No. 204, 94th Cong., 1st Sess. 4-5 (1975) , reprinted in [1976] U.S. CodeCong.&Ad.

News 31 60, 3163-64. Three-judge-court cases increased from an annual average of 48 .8 between
1955 and 1959 to an annual average of 95.6 between 1960 and 1964. From 1968 to 1973, the
number of cases per year increased by 73%, from 179 to 320. The requirement of three
judges, including a court of appeals judge, disrupted the dockets of both appellate and district
courts. Id. The disruption was aggravated by the requirement, which the amended statute

retained, that three-judge cases take precedence over all others. See 28 U.S.C.A. � 2284(b)(2)
(Supp. 4 Dec. 1976) (amending 28 U.S.C. �2284 (1970)). Furthermore, because 28 U.S.C.
� 1253 permits direct appeal to the Supreme Court from orders of a three-judge court granting or
denying injunctions, three-judge-court cases have congested the mandatory appeals docket of
the Supreme Court. S. Rep. No. 204, supra at 4-5, [1976] U.S. Code Cong. & Ad. News at 3 163-
64.

8. S. Rep. No. 204, supra note 7, at 5-8, [1976] U.S.Code Cong. & Ad. News at 3164-67. See
generally C. Wright. Federal Courts � 50 (3d ed. 1976); Currie, 77ie Three-Judge District Court
in Constitutional Litigation, 32 U.Chi. L. Rev. 1 (1964); Note, Three-Judge Court Practice Under



1977] THREE-JUDGE COURTS 973

the original reasons for the establishment of three-judge courts.9

Finally, recent judicial decisions had erected safeguards against
precipitous interference by federal judges. 10

Although the new statute will greatly reduce the volume of three-

judge-court litigation,11 it will not simplify significantly many

Section 2281, 53 Geo.L.J. 431 (1963); Note, The Three Judge District Court: Scope andProcedure
Under Section 2281, 77 Harv. L. Rev. 299 (1963).
9. S. Rep. No. 204, supra note 7, at 7-8, [1976] U.S. Code Cong. & Ad. News at 3166-67;

Ammerman, Three Judge Courts: See How TheyRun, 52 F.R.D. 293, 298 (1971). Congress passed
the original act establishing three-judge courts in response to the states' resentment of federal

judges' indiscriminate exercise of equitable powers to enjoin state legislation, frequently on an ex

parte basis. S. Rep. No. 204, supra at 2, [1976] U.S. Code Cong. & Ad. News at 3161; see, e.g., Ex

parte Young, 209 U.S. 123, 148 (1908) (injunction barring enforcement of Minnesota railroad

rate statute upheld). Rejecting proposals to strip the federal district courts of jurisdiction to hear
suits challenging state laws, Congress attempted to soothe the states' irritation by creating courts
of special dignity, with direct appeal to the Supreme Court. See P. Bator, P. Mishkin, D.

Shapiro, & H. Wechsler,Hart & Wechsler's The Federal Courts and the Federal System

967 (2d ed. 1973). In 1912, the Federal Equity Rules were revised to prohibit ex parte temporary
restraining orders for extended periods of time and to require federal judges to hear evidence
before issuing preliminary injunctions. S. Rep. No. 204, supra at 7-8, [1976] U.S. Code Cong. &

Ad. News at 3166-67. Thus, the rationale for three-judge courts began to disappear soon

after the original legislation. Later, the Johnson Act of 1934 took away certain injunctive powers
with respect to state public utility rate orders and the Tax Injunction Act of 1937 restricted
federal injunctions with respect to state taxes. Johnson Act of 1934, ch. 283, � 1, 48 Stat. 775

(current version at 28 U.S.C. � 1342 (1970)); Tax Injunction Act of 1937, ch. 726, � 1, 50 Stat.
738 (current version at 28 U.S.C. � 1341 (1970)). The House reportwent so far as to say that "the
circumstances giving rise to the three-judge-court statute have disappeared, and the states no

longer require this kind of protection from the arbitrary actions of a single judge." H.R. Rep. No.
1379, 94th Cong., 2d Sess. 4 (1976).
The Senate report stated that three-judge courts were retained for reapportionment cases

involving Congress or statewide legislative bodies "because it is the judgment of the committee
that these issues are of such importance that they ought to be heard by a three-judge court." S.
Rep. No. 204, supra at 9, [1976] U.S. Code Cong. & Ad. News at 3168. The strength of the states'
interest in apportionment was highlighted by one proposal that would have placed a

constitutional prohibition on federal judicial review of apportionment. See Oberst, The Genesis of
the Three States-Rights Amendments of 1963, 39 Notre Dame Law. 644, 649 (1964) (strong state
resentment of Baker v. Carr resulted in Council of State Governments proposal).
10. S. Rep. No. 204, supra note 7, at 8-9, [1976] U.S. Code Cong. & Ad. News at 3167-68. See,

e.g., Askew v. Hargrave, 401 U.S. 476, 478 (1971) (per curiam) (federal courtwill stay exercise of
jurisdiction if case involves unsettled issue of state law the resolution of which could avoid

necessity of deciding asserted constitutional claim); Younger v. Harris, 401 U.S. 37, 53 (1971)
(injunctive or declaratory relief against state criminal prosecution unavailable except in ex

traordinary circumstances); Reetz v. Bozanich, 397 U.S. 82, 87 (1970) (to avoid resolution of
fourteenth amendment question and possible irritant to federal-state relationship, three-judge
court ordered to abstain from enjoining enforcement of Alaska law pending resolution of state

constitutional questions by state courts).
11. Compare [1975] Director of the Ad. Office of the United States Courts Ann. Rep.

table 36 (between 1973 and 1975 the number of three-judge courts convened for

reapportionment cases averaged eight per year) with S. Rep. No. 204, supra note 7, at 4, [1976]
U.S. Code Cong. & Ad. News at 3163 (320 three-judge courts were convened in 1973).
The provision in section 2284 that three-judge courts must be convened "when otherwise

required by Act of Congress" will add a few more cases to the three-judge-court caseload. The
three-judge court is mandatory in suits under section 801 of the Federal Election Campaign Act
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confusing procedures. 12 Moreover, the new Act creates its own

interpretative and procedural difficulties. Various judicially created

of 1971 . 26 U.S.C. � 901 1(b)(2) (Supp. V 1975). The Attorney Generalmay request a three-judge
court in actions under the public accommodations and equal employment provisions of the Civil
Rights Act of 1964. 42 U.S.C. �� 2000a-5(b), 2000e-6(b) (1970). Either party may request a

three-judge court in actions under the voting provisions of the Civil Rights Act of 1960. 42 U.S.C.

�1971g (Supp. V 1975).
The Voting Rights Act of 1965 contains several provisions requiring the convening of three-

judge courts. 42 U.S.C. � 1973b(a) (Supp. V 1975) (three-judge court must hear actions on use of
test or device to determine eligibility to vote); id. � 1973c (three-judge court in District of

Columbia must hear action by state or political subdivision for declaratory judgment that
alteration of voting requirements is not denial of voting rights); id. � 1973h(c) (three-judge court

must hear actions regarding poll taxes); id. � 1973aa-2 (three-judge court must hear Attorney
General's action for restraining order or injunction against state using test or device as

precondition to voting); id. � 1973bb-2(a)(2) (three-judge court must hear Attorney General's
action to enforce twenty-sixth amendment).
A Supreme Court interpretation of the 1965 Voting Rights Act expanded the jurisdiction of

three-judge courts. See Allen v. State Bd. of Elections, 393 U.S. 544 (1969). Under 42 U.S.C.

� 1973c a state subject to the Voting Rights Act cannot enact any "voting qualification or

prerequisite to voting, or standard, practice, or procedurewith respect tovoting different from that
in force or effect on November 1, 1964," without first obtaining the approval of the Attorney
General or a declaratory judgment from a three-judge court in theDistrictofColumbia. When the
states of Mississippi and Virginia nonetheless enacted voting legislation without meeting these

requirements, voters commenced actions in the district courts within their states for declaratory
judgments that the new legislation was subject to the Voting Rights Act and therefore invalid
absent satisfaction of the statutory requirements. Id. at 550-53. Despite the statute's lack of

specific language allowing private actions, the Court held that such actions were implicitly
authorized, required adjudication by a three-judge court, and could be tried in districts otherthan
the District of Columbia. Id. at 557, 560, 563.
A defect in the Court's reasoning inAllen was its failure to comprehend the significance of the

fact that the defendant states were asserting that a three-judge court was unnecessary, while the
private plaintiffs were asserting the need for such a tribunal. See id. at 561. If the purpose of the
sections requiring a three-judge court is that a single federal judge should not resolve

matters that might disrupt a state's election procedures, the states should have been allowed to
defend their actions before a single judge if they believed their interests would have been

protected adequately.
12. The amended section 2284 does clarify at least one procedural ambiguity. Subsection

b(l) now specifies that the district court judge towhom the three-judge-court request is presented
shall determine whether a three-judge court is required. Previously there was some ambiguity as

to whether the district court judge or the chief judge of the circuit court of appeals should make
this determination. Under the amended statute, the chief judge of the circuit court of appeals,
upon receiving a request for a three-judge court, is granted only the ministerial power to

designate two judges to complete the three-judge panel. Compare 28 U.S.C.A. �2284b(l) (Supp.
4 Dec. 1976) with 28 U.S.C. �2284(1) (1970) (amended 1976).
The new law gives the states the right to intervene in "any action, suit or proceeding in a court

of the United States to which a state or any agency, officer, or employee thereof is not a party
wherein the constitutionality of any statute of that state affecting the public interest is drawn into
question." 28 U.S.C.A. � 2403(b) (Supp. 4 Dec. 1976). Subsection 3(b)(2) of the Act provides
that in any action against a state, officers, or agency thereof, before a three-judge court, at least
five days' notice of a hearing in the action is to be given to the Governor and attorney general of
the state. Id. � 2284(b)(2).
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ways of diminishing the confusion and complexities of three-judge-
court practice still exist under the new statute. 13 The Supreme Court

should promulgate written rules governing certain procedures in

three-judge-court litigation. The courts could achieve further

simplification by reconciling cases requiring the convening of a three-
judge court and cases authorizing direct appeal to the Supreme Court
from the decision of a three-judge court. The Supreme Court could

proceed further and hold that the three-judge-court requirement is not
jurisdictional and can, under section 2284, be waived.14

Legislative Reform:
Three-Judge Courts as Courts of Reapportionment

Although section 2284 now requires that a three-judge court be
convened for cases "challenging the constitutionality of the

13. The Supreme Court has exercised considerable discretion in its interpretation of three-

judge-court statutes. See MTM, Inc. v. Baxley, 420 U.S. 799, 803-04 (1975) (per curiam)
(conflicting decisions of Court on whether section 1253 jurisdiction attaches when three-judge
court fails to reachmerits of constitutional claim provide no consistent answer to question; sound
judicial administration argues for narrow construction of statute); Gonzalez v. Automatic

Employees Credit Union, 419 U.S. 90, 95-96 & nn.13-14 (1974) (interpretation of three-judge-
court statutes has frequently deviated from path of literalism, and doctrine of stare decisis has

historically been accorded less than its usual weight).
14. The legislative history of section 2284, as amended, is silent on the issue of waivability.

Two old Supreme Court decisions preclude waivability of section 2284. They should be overruled,
however, because those cases concluded that repealed section 2281 was jurisdictional. See
Stratton v. St. Louis S.W. Ry., 282 U.S. 10, 15 (1930);�xparte MetropolitanWater Co., 220 U.S.
539, 545-46 (1911).
That conclusion is untenable. Former sections 2281 and 2284 were codified in part VI of 28

U.S.C. entitled "Particular Proceedings," rather than in part IV entitled "Jurisdiction and
Venue.'' Moreover, another provision of part VI, section 2283, has been held not to be a

jurisdictional statute. See Smith v. Apple, 264 U.S. 274, 278-79 (1924) (predecessor to section
2283 merely limited equitable powers). Finally, section 2281 , upon which new section 2284 was

based, was, like section 2283, intendedmerely to curb the district courts' equitable power. See id.
(power to grant form of equitable relief limited by predecessor to section 2283).
Once amended section 2284 is accepted as nonjurisdictional, waivability, upon consent ofboth

parties, logically follows. New section 2284, like old section 2281, was enacted to protect the
states and hence ought to be waived at least when both parties consent. Furthermore, the
convening of a three-judge district court is discretionary under some of the three-judge-court
statutes. See 42 U.S.C. �� 1971(g), 2000a-5(b), 2000e-6(b) (1970). Unfortunately, the Supreme
Court has never considered the validity of this waivability argument. Now that the Supreme
Court in Gonzales v. Automatic Employees Credit Union has held that "in the area of statutory
three-judge court law the doctrine of stare decisis has historically been accorded considerably
less than its usual weight," it might give consideration to the validity of this argument. See 419
U.S. 90, 95-96 & nn.13-14 (1974); note 13 supra. One difficultywith this argument, however, is the
difference in language in the new statute. Old section 2281 stated that "[a]n interlocutory or
permanent injunction . . shall not be granted." 28 U.S.C. �2281 (1970) (repealed 1976).
Amended section 2284 states that "[a] district court of three judges shall be convened." 28
U.S.C.A. � 2284(a) (Supp. 4 Dec. 1976). Thus, the new language sounds more jurisdictional.
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apportionment of congressional districts or the apportionment of any
statewide legislative body," 15 neither the statute nor its legislative
history provides a suitable definition of these elusive terms. Besides
these issues of statutory interpretation, the courts will face questions
of the impact of the former law of three-judge-court procedure on the
new statute.

defining apportionment

The repeal of sections 2281 and 2282 and the amendment of
section 2284 leave three-judge courts largely as courts of apportion
ment, but give them no guidance as to the meaning of the term

"apportionment." The Senate report accompanying the new legisla
tion refers only to "the constitutional principles of representation
announced in Reynolds v. Sims"16 in attempting to explain the

coverage of the new section 2284. 17 The complaint in Reynolds
charged that population changes had subjected voters in some

counties to serious discrimination in the allocation of state legislative
representation. 18 The Supreme Court found that the inequality of

population among districts resulted in the different weighting of votes
according to place of residence, in violation of the equal protection
clause. 19 The Court held that a state must apportion the seats in both
houses of a bicameral legislature on the basis of population. 20 Thus, it
might be thought that "the constitutional principles of representation
announced in Reynolds v. Sims" pertain only to a dilution of votes

because of place of residence and that the application of the new

statute is similarly limited. Such a construction of the statute, or of

Reynolds, would be erroneous because the Court in Reynolds
eschewed any distinctions among the causes of the prohibited

15. 28 U.S.C. � 2284(a) (Supp. 4 Dec. 1976).
16. 377 U.S. 533 (1964).
17. S. Rep. No. 204, supra note 7, at 9, 12, [1976] U.S. Code Cong. & Ad. News at 3 168, 3172.

The report states that
" [t]he use of the term 'any statewide legislative body' is intendedmerely to

reflect the application of the constitutional principles of representation announced inReynolds v.

Sims ... to elected bodies which exercise 'general governmental powers over the entire area

served by the body.'
" Id. (footnote omitted).

18. 377 U.S. at 540. The Alabama state legislature had not reapportioned itself in over 60

years, and some senatorial districts had more than 40 times as many people as other districts
with the same number of representatives. Id. at 545.
19. Id. at 560, 563.
20. Id. at 568. The fourteenth amendment also forbids the election of local government

officials from districts of unacceptably disparate populations. Hadley v. Junior College Dist,
397 U.S. 50, 56 (1970) (board of trustees of school district); Avery v. Midland County, 390 U.S.
474,484-85 (1968) (county commissioners). See generally Symposium�OneMan-One Voteand
Local Government, 36 Geo. Wash. L. Rev. 689 (1968).
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debasement, noting that "the fundamental principle of representative
government in this country is one of equal representation for equal
numbers of people, without regard to race, sex, economic status, or

place of residence within a state."21
If the scope of section 2284 is limited, as the Senate report

suggests, to challenges based upon the principle of Reynolds, the

Supreme Court's decision in Gray v. Sanders 22 arguably implies that
cases challenging a state's system for measuring votes would fall

outside the new Act's scope. Plaintiffs in Gray challenged Georgia's
county unit system for counting votes in a primary election for the

nomination of a United States Senator and statewide officers, under
which unit votes were allocated to counties disproportionately to their
population. 23 The candidate winning the popular vote in a particular
county would receive the entire unit vote of that county. Hence, votes
were weighted in two respects: unit votes were not allocated strictly in
proportion to population, so that the vote of each citizen would count
for less and less as the population of his county increased,24 and the

system of counting unit votes in a primary, rather than the popular
vote, caused the popular votes cast for the losing candidate in that

county to be discarded. 25 The Supreme Court held that this system of

voting, where the counties had unequal populations, violated the

equal protection clause, but supported the position that a case such
as Gray would not require a three-judge court under the new statute

by noting that the question had nothing to do "with the composition
of the state or federal legislature" and was "only a voting case."26

Logically, the system of voting condemned in Gray, if applied to

statewide legislative elections, is little different from a legislative
districting scheme, such as in Reynolds, under which districts with
unequal numbers of qualified voters each elect a representative. In the
latter case, votes are "weighted" in the sense that each district is
treated as having the same number of voters. This scheme,

21. 377 U.S. at 560-61.
22. 372 U.S. 368 (1963).
23. Id. at 372. The challenged system allotted 2 units to counties with populations not

exceeding 15,000; additional units were allotted for population increases, but not on a

proportional basis. As a result, counties having one-third of the total population of the state had a

clear majority of the county units. Id. at 372-73.
24. Id.
25. Id. at 381 n.12.

26. Id. at 378-79. The Court in Gray further distinguished the case from a legislative
apportionment challenge, noting that the case involved no question of the degree to which the

equal protection clause limits the authority of a state legislature in designing geographical
districts. Id. at 376.
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condemned by the Supreme Court in cases such as Reynolds and

Wesberry v. Sanders, 27 constitutes an "apportionment" within the

meaning of section 2284�even if it might also be characterized as

"only a voting case." Indeed, in Wesberry, which was decided under

article I, section 2 of the Constitution, rather than under the

fourteenth amendment, the Court noted the similarity between the
situation of disproportionate congressional districts and the vote-

weighting scheme condemned in Gray:

It would be extraordinary to suggest that in such

congressional statewide elections the votes of inhabitants of
some parts of a State could be weighted at two or three
times the value of the votes of people living in more

populous parts of the state .... We do not believe that
the Framers of the Constitution intended to permit the
same vote-diluting discrimination to be accomplished
through the device of districts containing widely varied
numbers of inhabitants. 28

Because Wesberry thus suggests that a case such as Gray, if brought
today with respect to a congressional election, would be considered
under section 2284 as a challenge to the "constitutionality of the

apportionment of congressional districts," it follows that a case such as

Gray, if brought today with respect to candidates for election to a

statewide legislative body, ought similarly to be considered as a

challenge to the "constitutionality of the apportionment of [a] state
wide legislative body."
Thus, the correct construction of amended section 2284 requires a

three-judge court whenever a successful constitutional challenge
would require a state to adjust the mathematical correspondence
between the members of a legislative body and the districts of the

27. 376 U.S. 1 (1964). In Wesberry the Supreme Court held that the apportionment of
congressional districts so thatRepresentatives from some districts represented two to three times
as many voters as did those from other districts violated the constitutional command of article I,
section 2 of the Constitution that equal numbers ofvoters have equal representation in the House
of Representatives. Id. at 7-9. The Court construed the constitutional command that

Representatives be chosen "by the People of the several States" to mean "that as nearly as is

practicable one man's vote in a congressional election is to be worth as much as another's." Id. at

7-8.

28. Id. at 8 (citations omitted). In Reynolds the Court noted that Gray was not "wholly
inapposite" to the solution of the problem presented, inasmuch as it established the basic

principle of equality among voters. 377 U.S. at 560.
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state. Such an adjustment could involve the number or shape of the

districts, the number of members of the legislative body, or the
number ofmembers per district. So construed, the types of challenges
covered by the new statute include those of the Reynolds -type
legislative malapportionment as well as challenges to legislative
malapportionment caused by unit voting, multimember districts, and
gerrymandering. 29 This is a reasonable construction because chal

lenges premised upon the Reynolds principle of one-person-one-vote,
which was based upon the equal protection clause of the fourteenth

amendment, or challenges such as that in Wesberry, which was

premised upon article I, section 2, or challenges to the validity of
multimember districts, based on the equal protection clause,30 or

challenges to the validity of racial gerrymandering, based on either the
fourteenth or fifteenth amendments,31 require, if they succeed, a

legislative reapportionment. Thus, the new statute should be con

strued to embrace all constitutional challenges that could result in a

reapportionment.

29. A challenge to multimember districts does not rise to the constitutional level requiring a

three-judge court under section 2284 unless the plaintiff alleges a purposeful use ofmultimember
districts to dilute the voting strength of racialminorities.White v. Regester, 412 U.S. 755, 765-66
(1973) (multimember districts generally acceptable under equal population standards, but
invalid if used for the sole purpose of debasing voting strength of racial groups); Burns v.

Richardson, 384 U.S. 73, 88-89 (1966) (multimember districts not constitutionally objectionable
unless they minimize or cancel out voting strength of racial or political elements); Fortson v.

Dorsey, 379 U.S. 433, 439 (1965) (same).
Similarly, a challenge to gerrymandering itself will fail unless the apportionmentwas intended

to effect a cognizable discrimination against specific racial or political groups. Compare United
Jewish Orgs., Inc. v. Carey, 45 U.S.L.W. 4221 , 4226-27 (U.S. Mar. 1 , 1977) (use of racial quotas in
redistricting under the Voting Rights Act proper where plan did not minimize white voting
strength) and Gaffney v. Cummings, 412 U.S. 735, 752-54 (1973) (deliberate shaping of district
lines to match candidates with political constituents not per se unconstitutional if voting strength
of racial or political groups not invidiously minimized) with Gomillion v. Lightfoot, 364 U.S. 339,
341-42 (1960) (violation of fifteenth amendment for state to engage in racial gerrymandering
where effect is to remove almost all black voters from city boundaries). The Court in Gaffney
noted:

Politics and political considerations are inseparable from districting and

apportionment .... It is not only obvious, but absolutely unavoidable, that the
location and shape of districts may well determine the political complexion of the
area. District lines are rarely neutral phenomena .... The reality is that districting
inevitably has and is intended to have substantial political consequences.

412 U.S. at 753.
30. See White v. Regester, 412 U.S. 755, 764 (1973). See generally Carpenti, Legislative

Apportionment: Multimember Districts and Fair Representation, 120 U. Pa. L. Rev. 666 (1972).
31. See Gomillion v. Lightfoot, 364 U.S. 339, 340 (1960).
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defining legislative body

The new legislation also leaves the phrase "legislative body"
undefined. Some indication of its meaning is found in the Senate
report's reference to statewide legislative bodies as "elected bodies
which exercise 'general governmental powers over the entire area

served by the body' " and to which the principles ofReynolds v. Sims
apply. 32 Although the Supreme Court has believed itself unable to

distinguish, for apportionment purposes, between legislative and
administrative bodies, the court will be forced, in applying amended
section 2284, to develop the contours of this hitherto "unmanageable
principle."33
In construing the term "legislative body," the courts should focus

upon the class of elected bodies that have official power to enact

positive law through some form other than adjudication. 34 Thus
construed, the statute will exclude advisory groups, constitutional
conventions, courts, and executive officers. Besides state legislatures,
however, the statute might apply to such bodies as boards of

education, liquor control boards, state commerce commissions, social
welfare boards, highway commissions, and state institutions boards,
if the members are elected. These bodies often have at least quasi-
legislative powers.35 They exercise power through enactment of

positive rules having statewide effect. Courts should not exclude
these statewide, quasi-legislative or "administrative" bodies from the

scope of section 2284 on the ground that they also are engaged in
some form of adjudication. Legislatures also perform quasi-
adjudicative work such as adjudications involving their own members

32. S.Rep. No. 204, supra note 7, at 9, 12, [1976] U.S. Code Cong. & Ad. News at 3168, 3172.
33. See Hadley v. Junior College Dist, 397 U.S. 50, 55-56 (1970). In regard to extending the

principles of Reynolds to the apportionment of trustees of a school district, the Court stated:

It has also been urged that we distinguish for apportionment purposes between
elections for "legislative" officials and those for "administrative" officers. Such a

suggestion would leave courts with an equally unmanageable principle since
governmental activities "cannot easily be classified in the neat categories favored
by civics texts," . . . and it must also be rejected.

Id. Congress, in amending section 2284, apparently adopted the classification favored by civics
texts; the courts, however, will have to follow the rationale ofHadley to give the statute meaning-
34. See C. Snider, American State & Local Government 179-80 (2d ed. 1965) (legislative

function is determination of public policy�services to be provided, nature of government
machinery, amount of money to be expended and where, and manner of raising funds�and
expression of policy in the form of law).
35. Porter, TheAdministrative Process and the Quasi-Legislative Function, 37 IowaL. Rev. 21,

22-23 (1951) (such agencies often "do exactly what the legislature itself might have done").
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or in the form of an impeachment of an officer or official of the state

government.
Similarly, these statewide, quasi-legislative, quasi-judicial bodies

cannot be excluded from the scope of section 2284 on the ground that
they are not legislative enough for the purpose of applying the

principles of representation of Reynolds. Although the Supreme
Court has never dealtwith cases involving statewide, quasi-legislative
bodies, it has considered such bodies on the local level.36 In Avery v.

Midland County37 elected county commissioners exercised broad

governmental functions including setting of tax rates, issuing bonds,
and controlling expenditures. 38 The Court was urged to permit the use

of unequal districts as a means of selecting the commissioners on the

ground that the commissioners' functions were not sufficiently
"legislative." The Court declined the invitation, noting that regard
less of the labels attached to these functions, the body of
commissioners had the power to make a large number of decisions

having a broad impact on all the citizens of the county.39
InHadley v. Junior College District40 elected school district trustees

were empowered to levy and collect taxes, issue bonds with certain

restrictions, hire and fire teachers, make contracts, collect fees,
supervise and discipline students, acquire property by condemnation,
and manage the operations of the district's junior college. 41 The Court
found that these powers, although not as broad as those of the county
commissioners in Avery, showed that the trustees performed
important governmental functions that were general enough and of
sufficient impact on the voters to justify the application of the

36. In limiting the new statute to apportionment of statewide bodies, the Congress accepted
the basic rationale of cases holding repealed section 2281 inapplicable to state statutes of only
local application. Compare Board of Regents v. New Left Educ. Project, 404 U.S. 541, 542-45
(1972) (three-judge court improperly convened to consider constitutionality of rules affecting
only a few of state's higher education institutions) and Moody v. Flowers, 387 U.S. 97, 102
(1967) (three-judge court improperly convened to consider constitutionality of state statute

prescribing apportionment and districting for one county's governing board, even though similar
laws governed other counties) and Ex parte Collins, 277 U.S. 565, 567-69 (1928) (three-judge
court not required in suit to enjoin city from proceeding under municipal resolution for paving of
street, even though constitutionality of state enabling statute challenged) with Spielman Motor
Sales Co. v. Dodge, 295 U.S. 89, 94-95 (1935) (three-judge court proper in suit against local
official because official engaged in enforcing policy of statewide application the constitutionality
ofwhich is challenged). See also Griffin v. County SchoolBd., 377 U.S. 218, 227-28 (1964) (where
county action not commanded by state but state acquiesced, three-judge court not required even
though holding might have statewide repercussions).
37. 390 U.S. 474 (1968).
38. Id. at 476-77.
39. Id. at 482-83.
40. 397 U.S. 50 (1970).
41. Id. at 53.
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apportionment principles of Reynolds. 42 The Court again refused to

distinguish, for apportionment purposes, between legislative and
administrative bodies, and held that the principles ofReynolds apply
to any elected body performing governmental functions.43
The most reasonable reading of the statute and the prior case law is

that by the use of the phrase "legislative body" in section 2284

Congress did not intend to exclude any group that would be subject to
the apportionment principles of Reynolds, except insofar as such a

body was composed of appointive persons or was a court of law. Thus,
the statute should be construed to be almost as broad as the
constitutional cause of action; it should apply to statewide elected
bodies performing governmental functions that are not almost wholly
judicial or wholly executive.

SPECIAL-PURPOSE GOVERNMENTAL BODIES

Section 2284 should not, however, be construed to include within
its scope all statewide elected bodies performing governmental
functions that are are legislative in nature. In addition to the statutory
requirement that the bodies be statewide and legislative, the bodies
must also be subject to a constitutional principle of apportionment.
The parameters of the constitutional cause of action will further limit
the bodies subject to section 2284. BothAvery and Hadley left open
the question ofwhether a special-purpose governmental unitmight be
apportioned, despite Reynolds, so as to give greater influence to

definable groups disproportionately affected by its functions.44 Two
later cases in the Supreme Court addressed and resolved this4ssue.
In Sayler Land Co. v. Tulare Lake Basin Water Storage District45 the
Court held that a water storage district that did not exercise general
governmental authority and whose activities disproportionately
affected landowners fell within the exception contemplated inHadley
andAvery. 46 The statutory scheme in Sayler Land Co. permitted only
landowners to vote for the district's board of directors. The vote of
each landowner was weighted according to assessed valuation of the
land. The Court held this scheme of apportionment permissible. 47 A
similar voting scheme was upheld in Associated Enterprises v. Toltec

42. Id. at 53-54.

43. Id. at 55-56.
44. See Hadley v. Junior College Dist, 397 U.S. 50, 56 (1970); Avery v. Midland County, 390

U.S. 474, 483-84 (1968).
45. 410 U.S. 719 (1973).
46. Id. at 728-29.
47. Id. at 730-35.
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Watershed Improvement District, 48 in which the Court noted that the
watershed district involved was a governmental unit of limited

purpose whose activities had a disproportionate effect on landowners
within the district. 49 Thus, if the governmental unit does not perform
legislative functions or is a special-purpose governmental unit, then
challenges to the apportionment of voters concerning that elected

body will not require the convening of a three-judge court.

Three-Judge-Court Procedure Under The New Act

Section 2284 as amended will not affect powers traditionally
delegated to single-judge and three-judge district courts. Section
2284 still authorizes the single judge to grant a temporary restraining
order and to "conduct all proceedings except for trial." The single
judge also will have the power to dismiss an action for lack of federal
question jurisdiction50 or for any reason for which the action could
have been dismissed by a single judge under section 2281. 51 After a
three-judge court has held an apportionment statute unconstitutional,
it will retain jurisdiction over the case until the final remedy sought is
granted or denied.52 Other questions of procedure, however, are left
unclear by the new statute.

NECESSITY FOR THREE-JUDGE COURTS

Despite the ambiguous language used in defining when a three-
judge court is necessary in an apportionment case, amended section
2284 achieves its major purpose: a substantial reduction in the
number and types of actions requiring a three-judge district court. 53A
further reduction may result under the Supreme Court's decision in

Bailey v. Patterson, 54which eliminates the need for three-judge courts
when the unconstitutionality of a statute is obvious.55 Although the
new statute on its face requires a three-judge court whenever a

48. 410 U.S. 743 (1973) (per curiam).
49. Id. at 744.
50. Ex parte Poresky, 290 U.S. 30, 31 (1933) (per curiam).
51. See, e.g., Gonzalez v. Automatic Employees Credit Union, 419 U.S. 90, 100 (1974)

(dismissal of complaint for lack of standing is either ground on which single-judge court can
decline to convene three-judge court or on which three-judge court can dissolve itself and leave
decision on merits to single judge).
52. Stout v. Hendricks, 235 F. Supp. 556, 558 (S.D. Ind. 1964).
53. See note 11 supra and accompanying text.
54. 369 U.S. 31 (1962) (per curiam).
55. Id. at 33 (state statute requiring segregation of interstate and intrastate facilities

unconstitutional on face).
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plaintiff challenges the constitutionality of the apportionment of a

congressional district or a statewide legislative body, this will not

preclude the applicability ofBailey since section 2281, interpreted in
Bailey, similarly made, by its terms, no exception for cases in which
the state statute was patently unconstitutional. 56 Thus, a three-judge
court may be unnecessary under the new statute in an action

challenging the constitutionality of the apportionment of a congres
sional district or of a statewide legislative body if the deviations from

population equality in the districts are greater than those that the

Supreme Court previously has held impermissible in similar actions.
The exact extent of the impact of Bailey under amended section

2284 will depend upon whether the challenged malapportionment is
one of a congressional district or of a state legislature. The Supreme
Court has held that congressional district reapportionment must
approximate as closely as possible population equality.57 The
standard for state legislative reapportionment is not as strict as that
for congressional districting,58 because the former standard is

governed only by the equal protection clause of the fourteenth
amendment whereas the latter is controlled by article I, section 2. 59

Consequently, the Court allows deviations from strict population
equality for districts used for election of state officers if the deviation
is based on an appropriate, rational state policy.60
Altnough the Supreme Court has not established specific limits on

constitutional population deviations in congressional district appor-

56. Compare 28 U.S.C.A. �2284 (Supp. 4 Dec. 1976) with 28 U.S.C. �2281 (1970) (repealed
1976).
57. Wesberry v. Sanders, 376 U.S. 1, 18 (1964); see Wells v. Rockefeller, 394 U.S. 542, 546,

549 (1969) (good faith effort to reach strict population equality not satisfied by equalizing
population within special interest regions; 3% average deviation unconstitutional); Kirkpatrick v.
Preisler, 394 U.S. 526, 5529, 531 (1969) (limited deviation from population equality allowed in
reapportionment of congressional districts if good faith effort to reach strict equality; 2% average
deviation unconstitutional because avoidable).
58. White v. Regester, 412 U.S. 755, 763 (1973); Gaffney v. Cummings, 412 U.S. 735, 741-42

(1973); Mahan v. Howell, 410 U.S. 315, 322 (1973).
59. Reynolds v. Sims, 337 U.S. 533, 578 (1964).
60. See Mahan v. Howell, 410 U.S. 315, 328 (1973) (4% average deviation upheld because

based on rational state policy of maintaining boundaries of political subdivisions); Swann v.

Adams, 385 U.S. 440, 445-46 (1967) (26% maximum deviation struck down because attempt to
follow congressional district lines not rational policy); Reynolds v. Sims, 377 U.S. 533, 545,579-
80 (1964) (greaterthan 100% deviation struck down because maintenance of group interests and

geographical considerations not rational policies).
Although not covered by the new statute, plans for local government reapportionment, if not

biased towards special interest groups, also may include great deviations from population
equality because local governments often need great flexibility in municipal arrangements. See
Abate v. Mundt, 403 U.S. 182, 185-86 (1971) (approximately 12% deviation upheld because of

need for close cooperation between county and constituent towns).
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tionment statutes, it has held that average deviations of approx
imately 2% ormore are unconstitutional absent a showing of good faith
by the state. 61 Therefore, underBailey, ifparties attack a congressional
district apportionment statute with, for example, a 10% average
deviation, the convening of a three-judge court may be unnecessary.
State legislative apportionment cases under section 2284 could be

handled in a similar manner, although the acceptable percentage
deviations here are much higher. For example, the Supreme Court
has upheld a statute with a 16.4% maximum deviation, noting
that the deviations from population equality in the apportionment
scheme approached but did not exceed the limits of toleration. 62 The
Court, however, set no specific tolerance limits, butmerely referred to
prior cases in which deviations substantially greater than 16.4% were

held unconstitutional. 63 Consequently, if an apportionment scheme of
a statewide legislative body includes deviations of 50%, for example,
then a single-judge court, under Bailey, should decide the case.

Similarly, if an action challenges an apportionment, whether of a

congressional district or of a statewide legislative body, that allows
deviations within norms that the Supreme Court has previously held
constitutional, then a three-judge court ought not to be required unless
the plaintiff alleges that the basis for the deviations are different from
and less acceptable than those in the earlier action. 64 If an action

challenges any reapportionment statute with deviations that are not

clearly either intolerable or permissible, then a three-judge court

obviously must be convened. Although Congress in amending section
2284 and repealing section 2281 was expressing its intention that
reapportionment cases, because of theirpotential importance, ought to
be decided only by three-judge district courts, 65 the legislative history

61. Wells v. Rockefeller, 394 U.S. 542, 546 (1969) (3% deviation); Kirkpatrick v. Preisler, 394
U.S. 526, 531 (1969) (2% deviation).
62. Mahan v. Howell, 410 U.S. 315, 329 (1973).
63. Id.; see, e.g., Kilgarlin v. Hill, 386 U.S. 120, 122 (1967) (per curiam) (26.5% maximum

deviation); Swann v. Adams, 385 U.S. 440, 446 (1967) (26% maximum deviation); Reynolds v.

Sims, 377 U.S. 533, 545 (1964) (greater than 100% maximum deviation).
64. See Goosby v. Osser,409 U.S. 512, 518 (1973) (three-judge court unnecessarywhen "prior

decisions inescapably render the claims frivolous"); Ex parte Poresky, 290 U.S. 30, 32

(1933) (per curiam) (three-judge court not required when prior decisions indicate insubstantial
federal question because statute constitutional). The Supreme Court, for example, has indicated
that state legislative apportionment schemes with maximum deviations not exceeding 10% and

average deviations not exceeding 2% require no justification by the state.White v. Regester, 412
U.S. 755, 763-64 (1973) (9.9% maximum deviation not fourteenth amendment violation); Gaffney
v. Cummings, 412 U.S. 735, 737, 745 (1973) (same conclusion for 7.83% deviation).
65. S. Rep. No. 204, supra note 7, at 9, [1976] U.S. Code Cong. & Ad. News at 3168.
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does not support an inference that the principle ofBailey�clear cases
do not require special consideration�was being legislatively
overruled.
Few apportionment statutes are drafted so that the validity of the

statute can be determined on its face. Thus, in most apportionment
cases, other than those challenging poorly drafted statutes, the courts
will have to scrutinize the extent to which a given apportionment
scheme deviates from population equality and the degree to which the
state can justify the deviation. Therefore, Bailey will have a very
limited impact on the caseload under the new section 2284.

JUDICIAL REFORM: THE CONTINUING NEED FOR RULES OF

PROCEDURE FOR THREE-JUDGE COURTS

One of the most striking features of three-judge-court practice is
that although the three-judge district court is a specialized form of
federal district court,66 no formal rules of procedure or of practice
have been promulgated by the Supreme Court to govern litigation of a
three-judge district court claim. Official rules of practice do exist,
however, for the other federal courts. 67 Although the Federal Rules of
Civil Procedure generally apply to actions before three-judge courts68

and the Supreme Court Rules and the Federal Rules of Appellate
Procedure apply to appeals from decisions of three-judge courts,
these rules conspicuously fail to treat some of the problems of three-
judge-court adjudication.
The most obvious result of this failure is that practitioners must

look primarily to judicial opinions and the three-judge-court statutes
as the basic guides of practice and procedure. The opinions are

inadequate in several respects. The few Supreme Court opinions
concerning three-judge-court practice have not adequately and timely
developed a comprehensive procedural system. Moreover, consider
ations of judicial administration and the practice of avoiding

66. See Hagans v. Lavine, 415 U.S. 528, 543 (1974) (certain constitutional claims can be

adjudicated only by three-judge court); Stratton v. St. Louis S.W. Ry., 282 U.S. 10, 14-15 (1930)
(three-judge-court jurisdiction delineated by statute; single judge has no jurisdiction to rule on

merits in specified instances); cf. 433 Cans of Egg Product v. United States, 226 U.S. 172, 180
(1912) (admiralty and common law jurisdiction vested in district court, but as distinct from

each other as if vested in different tribunals). But cf. Rosado v. Wyman, 397 U.S. 397, 402-03
(Congressional determination that certain classes of cases should be heard in first instance by
three-judge court does not mean that the district court loses all jurisdiction over complaint).
67. Such specialized rules include the Supreme Court Rules, the Federal Rules of Appellate

Procedure, the Federal Rules of Civil Procedure, the Rules of the Court of Claims, the Rules of

the United States Customs Court, the General Orders and Forms in Bankruptcy, and the United
States Court of Appeals Rules for each court of appeals.
68. Fed. R. Crv. P. 1.
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resolution of constitutional questions whenever reasonably possible
have complicated the Court's opinions concerning the disposition of
pendent claims. Finally, the Court's inconsistent rulings concerning
appeals and pendent claims have made practitioners realize that they
cannot rely upon the continued validity of former decisions in this
area.

69 The Supreme Court, by promulgating a set of rules for three-

judge-court practice, can and should resolve these problems,
especially because there will be too few occasions under amended
section 2284 to resolve procedural problems by judicial decisions.
Although the repeal of sections 2281 and 2282 ehminates many

difficult issues, both substantive and procedural,70 problems such as

the handling of pendent statutory claims still remain under section

2284, as amended. Indeed, many cases involving pendent claims are

likely to arise under section 2284. For example, a party may challenge
the validity of a state legislative apportionment statute on the

grounds that it violates the equal protection clause of the fourteenth

amendment, the voting provisions of the Civil Rights Act of I960,71
the Voting Rights Act of 1965, 72 or some provision of state law.

Although the federal statutes themselves will often require three-

judge courts,73 the pendent claims problem will still exist under them
because causes of actions under some provisions of the Civil Rights
and Voting Rights Acts are adjudicated by a single judge.74
Under former section 2281, the Supreme Court held in Hagans v.

Lavine15 that if a statutory claim was pendent to a substantial
constitutional claim, in the sense that resolution of the statutory claim
in favor of the plaintiff would avoid the need to determine the
constitutional claim, then the single district court judge should decide

69. For instance, in Hagans v. Lavine the Court acknowledged that its decision that pendent
statutory claims should be decided by a single judge before a three-judge court hears the
constitutional claim appeared to be at odds with prior decisions. 415 U.S. 528, 543 (1974).
Nevertheless, it felt that the decision "accurately reflects the recent evolution of three-judge
court jurisprudence." Id. at 544.
70. For example, under amended section 2284, unlike former sections 2281 and 2282, a three-

judge court is convened regardless of whether the plaintiff seeks injunctive relief. Therefore,
cases emphasizing the need to request such relief no longer control. See, e.g., Kennedy v.

Mendoza-Martinez, 372 U.S. 144, 154-55 (1963) (absent request for injunction, three-judge
court not required under section 2282 for noncoercive declaratory judgment).
71. 42 U.S.C. � 1971 (1970) (unlawful for state official or private person to interfere because of

race with citizen's right to vote).
72. 42 U.S.C. �� 1973 to 1973bb-4 (1970 & Supp. V 1975).
73. See note 11 supra.
74. Civil Rights Act of 1960, 42 U.S.C. � 1971(d) (1970) (unlawful to racially discriminate in

violation of citizen's right to vote); Voting Rights Act of 1965, 42 U.S.C. � 1973j(f) (1970)
(unlawful for persons to attempt to deprive citizen of vote).
75. 415 U.S. 528 (1974).
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the statutory claim without convening a three-judge court. 76 If the

statutory claim were sustained, there would then be no need to
convene the three-judge court to resolve the constitutional claim. 77 On
the other hand, if the statutory claim were not sustained, then the
single judge should order the convening of the three-judge district
court to resolve the constitutional claim. 78 The Hagans rule wisely
avoids any unnecessary adjudications of constitutional issues and
eliminates the unnecessary disruption of the work schedules of
federal judges that would have resulted from the needless convening
of a three-judge district court.
An exception to the Hagans rule was made in Philbrook v.

Glodgett. 79 In Philbrook the complaint presented only constitutional
issues. Because of the absence of any pendent claims, a three-judge
district court was duly convened. During the course of the oral

argument before the three-judge court, the plaintiff for the first time
presented a pendent statutory contention. 80 The three-judge court
itself decided the validity of the pendent claim rather than remanding
the pendent claim back to the single judge for decision in accordance
withHagans. The Supreme Court held that the three-judge court had
acted properly.81
The Court distinguished Hagans on the ground that the pendent

claim in Philbrook, unlike the one in Hagans, had never been

76. Id. at 543-45. The Court noted that it would be extremely inefficient to send a three-judge
court a claim that would be immediately sent back to the single-judge district court. Id. at 544.
Hagans and other recent Supreme Court rulings radically altered the handling of pendent

claims in three-judge-court cases. Formerly, if the plaintiff challenged a state statute both on

federal constitutional grounds and on other grounds, a three-judge court had jurisdiction over all
the claims. Florida Lime & Avocado Growers, Inc. v. Jacobsen, 362 U.S. 73, 85 (1960) (where
complainant seeks to enjoin state statute on grounds of federal unconstitutionality, even though
nonconstitutional grounds of attack also alleged entire case is required to be determined by
three-judge court). In 1970 the Court appeared to make three-judge-court jurisdiction over

pendent nonconstitutional claims a discretionary matter by suggesting that a three-judge court
could remand the statutory claim to the single judge before whom the action was originally
brought. Rosado v.Wyman, 397 U.S. 397,402-03 (1970) (dictum) (constitutional claimmoot, but

single judge still empowered to adjudicate statutory claim; even if constitutional claim not moot,
appropriate course may have been remand of statutory claim to single judge). In 1974 the Court

completed its about-face by declaring in Hagans that a single district judge should decide the

statutory claim first, and a three-judge court should decide the constitutional claim only if the
statutory claim was not dispositive. 415 U.S. at 543.
77. 415 U.S. at 543. The Court remarked that this procedure would reinforce the federal

judiciary's practice of declining to decide constitutional questions ifother grounds are available.
Id. at 546.

78. Id. at 544.
79. 421 U.S. 707 (1975).
80. Id. at 713 n.8.
81. Id. at 712-13.
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presented to the single judge and had appeared only after the three-

judge court was convened. Indeed, the pendent claim in Philbrook
made its initial entry at a late stage of the litigation in the three-judge-
court proceedings. Thus, even in terms of the efficiency emphasized
by Hagans, 82 remanding the pendent statutory claim back to the

single judge, while the three-judge court awaited the outcome, would
have been "grossly inefficient."83 Thus, the decision in Philbrook,
although it is an exception to the Hagans rule, is consistent with the
rationale ofHagans and with the formulation inPhilbrook that it is the

"preferred practice" to have the single district judge decide the

pendent claim without convening a three-judge court.84

The Hagans rule is particularly appropriate for inclusion within a

set of formal rules of procedure and practice promulgated by the

Supreme Court for three-judge district courts because it parallels rule
54(b) of the Federal Rules of Civil Procedure. BothHagans and rule

54(b) delineate the claims that can be decided initially and

independently of the other claims in the action.85
The impact of Hagans upon amended section 2284 in general

should be the same as upon former section 2281. Thus, the single
judge would determine the merits of any pendent claim before
convening a three-judge court, 86 and would order the convening of a
three-judge court only if the pendent claim were rejected.87 If,
however, the question arises whether the body sought to be

apportioned is or is not legislative, which may be an issue of some

difficulty, 88 then, pursuant to Hagans, the single judge ought to make

82. In Hagans the Court stated:

Even had the constitutional claim not been declared moot, the most appropriate
course may well have been to remand to the single district judge for findings and the
determination of the statutory claim rather than encumber the district court, at a
time when district court calendars are overburdened, by consuming the time of

three federal judges in a matter that was not required to be determined by a three-

judge court.

415 U.S. at 544 (quoting Rosado v. Wyman, 397 U.S. 397, 403 (1970)).
83. Hagans v. Lavine, 415 U.S. 528, 544 (1974) (quoting Norton v. Richardson, 352 F. Supp.

596, 599 (D. Md. 1972)).
84. 421 U.S. at 712 n.8.

85. See FED. R. ClV.P. 54(b) (court may direct entry of final judgment on one or more but less
than all claims on express determination of no just reason for delay).
86. Hagans v. Lavine, 415 U.S. 528, 543 (1974).
87. InHagans the Court stated that "if a single judge rejects the statutory claim, a three-judge

court must be called to consider the constitutional issue." Id. at 544.

88. See notes 32-43 supra and accompanying text (definition of legislative).
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the initial determination. 89A similar result should follow if the issue is
whether the body is local or statewide, so that a three-judge court
should be convened only if the single judge finds that the body being
apportioned is a statewide legislative body.
On the issue of the appropriate time for convening the three-judge

court, Hagans strongly emphasizes that, as a matter of sound judicial
administration and to avoid any unnecessary resolution of constitu
tional issues,90 pendent claims should be decided before a three-judge
court is convened. The alternative course, that of automatically
convening a three-judge court that would merely mark time while
passing the statutory claim back to the single judge for decision, is
inefficient and inconvenient for both litigants and courts.91
Nevertheless, this neat procedural rule, which virtually always

made sense under repealed section 2281, falls apart in some of the
situations that are likely to arise under the amended section 2284.
For example, a plaintiff may have a claim under one of the statutes
that still requires the convening of a three-judge district court, such as

the Voting Rights Act, 92 as well as a constitutional claim that does not
require the convening of a three-judge district court, such as a

constitutional claim involving the apportionment of a local legislative
body or a constitutional claim not involving an apportionment. 93

89. The justification for allowing the single judge to make the initial determination is not,
however, to avoid any unnecessary decision on the constitutional issues but rather to avoid

convening unnecessarily a three-judge court. Of course, prior to making even this determination
the single judge must decide whether the district court has jurisdiction to hear the claims. Cf. Ex
parte Poresky, 290 U.S. 30, 31-32 (1933) (per curiam) (single district court judge may determine
whether substantial claim of constitutionality exists to confer jurisdiction on district court).
90. 415 U.S. at 543-50. If the single judge rejects the pendent claim, then the single judge

should order the convening of a three-judge district court, and the plaintiff should appeal the
pendent claim to the appropriate court of appeals. Id. at 543-45; see Van Lare v. Hurley, 421 U.S.
338,342-45 (1975) (court of appeals' rejection ofpendent claim appealedwhile three-judge court
convened to hear constitutional claim).
91. See Hagans v. Lavine, 415 U.S. 528, 544 (1974). The Court noted that the inefficiency of

convening a three-judge court before the pendent statutory claim is decided is compounded when
the single judge is able to resolve the case on statutory grounds. Id. at 544-45. Justice Rehnquist
argued in dissent that the Court's decision would complicate, rather than streamline, three-
judge-court adjudication. Contending that themere presence of a constitutional claim should not
serve as an independent basis for hearing the pendent claim, he expressed the fear that litigants
will assert constitutional claims with the main purpose of securing jurisdiction for a more

promising statutory claim. Id. at 561-65 (Rehnquist, J., with Burger, C.J., & Powell, J.,
dissenting).
92. See note 11 supra.
93. This pendent jurisdiction problem might be rather frequent because it is likely that every

claim of racial discrimination under the Voting Rights Act will be accompanied by a pendent
claim of unconstitutionality under the equal protection clause of the fourteenth amendment.
Challenges under the Voting Rights Act can involve apportionment of governmental bodies.

E.g., Beer v. United States, 425 U.S. 130, 133 (1976) (reapportionment of city council within
coverage of section 5); East Carrol Parish School Bd. v. Stewart, 424 U.S. 636, 638 n.6 (1976)
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Assume that the constitutional claim and the claim under the

Voting Rights Act are "pendent" in the sense that they constitute

parallel grounds for the relief sought by the plaintiff and that a

decision in favor of the plaintiff on either ground obviates the

necessity for determining the validity of the other ground. 94 In this

posture, the single district judge may resolve only the constitutional
claim and the three-judge district court, if convened, may resolve
either or both claims. Should the single judge decide the constitu
tional claim and not convene the three-judge court, or should the

three-judge district court immediately be convened?

Obviously, Hagans was never meant to apply to a situation like this;
its application would lead to a dilemma. If the single judge deferred
the convening of the three-judge district court in order to determine

initially the validity of the "pendent" claim, then the constitutional
claim would be adjudicated first. This result certainly is not

consistent with the philosophy of Hagans. Although Hagans was

premised upon achieving two distinct, but related, goals�avoidance
of the adjudication of constitutional issues whenever reasonably
possible95 and avoidance of the convening of a three-judge district
court whenever reasonably possible96�achievement of the former

(school board and police jury reapportionment covered by section 5; court-ordered reapportion
ment not within section 5's coverage); Georgia v. United States, 411 U.S. 526 (1973) (state
reapportionment is practice or procedure covered by section 5 of the Voting Rights Act).
94. A pendent claim is a claim over which there is no independent basis of jurisdiction in a

particular court but over which the court can exercise jurisdiction by virtue of that claim's

relationship to a claim over which the court does have an independent basis of jurisdiction.
United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966). In the context of three-judge district
courts, a pendent claim is a claim over which a district court has jurisdiction, irrespective of
whether there is an independent basis for the jurisdiction of the court over the claim, but which
does not independently require the convening of a three-judge district court.
Under the old definition of pendency, pendent jurisdiction existed whenever the pendent claim

and the independent claim formed one cause of action and were "little more than the equivalent
of different epithets to characterize the same group of circumstances." Hum v. Oursler, 289 U.S.
238, 246 (1933). Pendent jurisdiction was then expanded to include distinct claims that "derive
from a common nucleus of operative fact." United Mine Workers v. Gibbs, 383 U.S. at 725. The

pendent jurisdiction referred to in Hagans, where decision on the pendent claim may be

dispositive, is clearly the restrictive variety described by Hum, although the Hagans decision
itself refers to the Gibbs' test of pendency. 415 U.S. at 545-550.
95. The Court in Hagans stated that "[w]here a case in this court can be decided without

reference to questions arising under the Federal Constitution, that course is usually pursued and
is not departed from without important reasons." 415 U.S. at 546 (quoting Siler v. Louisville &
Nashville R.R., 213 U.S. 175, 193 (1909)). E.g., Dandridge v. Williams, 397 U.S. 471, 475-76
(1970) (to avoid constitutional determinations statutory claims decided first); Rosenberg v.

Fleuti, 374 U.S. 449, 451 (1963) (long-established principle of avoiding constitutional issues
unless unavoidable); Ashwander v. TVA, 297 U.S. 288, 346-47 (1936) (Brandeis, J., concurring)
(will not decide constitutional questions unless absolutely necessary).
96. 415 U.S. at 544-45.
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goal should be paramount in case of any conflict between the two97
because the desirability of the latter goal is based merely upon the

concept of achieving some measure of "judicial economy." The
former goal, however, is based upon the impact of making a judicial
decision a part of the Constitution. Moreover, both Hagans and
Philbrook establish that foregoing the convening of a three-judge
district court in preference for deciding the pendent claim is merely a

"preferred practice."
Applying the above considerations to the hypothetical presented

means that the three-judge district court should be convened

immediately, assuming that the issues presented for decision are

substantial. The three-judge court, however, should decide the

statutory claim first.98

97. The policy against deciding constitutional issues whenever reasonably possible is so

strong that the Supreme Court has stated,with the question of pendent jurisdiction specifically in
mind, that a federal district court, with jurisdiction established, may decide the statutory claim
and avoid the constitutional claim even if the statutory claim is strong and the constitutional

claim, which provides the basis for the jurisdiction over the statutory claim, is weak. Hagans v.
Lavine, 415 U.S. 528, 549-50 (1974).
98. The three-judge court would have jurisdiction to try the "pendent" constitutional claim.

See Philbrook v. Glodgett, 421 U.S. 707, 712-13 (1975) (three-judge court's jurisdiction to hear

statutory claim upheld because statutory contention not raised until oral argument on

constitutional claim); 9 Moore's Federal Practice <J 110.03[3], at 80 n.50 (2d ed. 1975) (if
three-judge court decides nonconstitutional claim under old statute, it is simply doing the work of
a single judge); Note, Judicial Limitation of Three-Judge Courts, 85 Yale L.J. 564, 570 n.35

(1976) (three-judge court may decide single-judge issues). But cf. Phillips v. United States, 312
U.S. 246, 251 (1941) (Court desires to limit jurisdiction of three-judge courts as narrowly as

possible).
Nonetheless, the interests of judicial economy do not argue strongly for the three-judge court

going further and adjudicating the constitutional claim if it has decided against the plaintiff on
the statutory claim. The district judge, as a member of the three-judge court, will have heard the
evidence and arguments on the statutory issue and thus could limit the subsequent presentation
on the constitutional issue to new evidence and arguments. Moreover, allowing the three-judge
court to determine a nonapportionment, constitutional claim might cause the same sort of

problems that plagued the earlier act. The statute allowing direct appeal to the Supreme Court
does so onlywhen an act ofCongress requires that the grant or denial of an injunction be heard by
a three-judge court. Chapman v. Meier, 420 U.S. 1, 13 (1975); 28 U.S.C. �1253 (1970). If the
three-judge court has discretion to hear a pendent constitutional claim, an appealmight lie to the
court of appeals, raisingmuch the same type ofdifficulty that the Congress hoped the new statute
would eliminate. See S. Rep. No. 204, supra note 7, at 6-7, [1976] U.S. Code Cong. & Ad. News at
3165-66 (desire to solve complicated problem of appeals under old statutes); cf. Hagans v.

Lavine, 415 U.S. 528, 543 (1974) (single judge ruling on pendent statutory claim appealed to

court of appeals). Moreover, this procedure would raise the spectre that, to find a more

sympathetic forum or to attempt to get direct appeal to the Supreme Court, a plaintiff would
assert a statutory claim that requires a three-judge court although the plaintiffs real concern
would be his constitutional allegation. Cf. id. at561-65 (1974) (Rehnquist, J., withBurger, C.J., &
Powell, J. , dissenting) (litigantmight assert constitutional claimsmerely to secure jurisdiction for
statutory claim). The NAACP objected to the new statute because the organization believed that
three-judge courts are necessary to protect minorities from the biases and parochialism of some
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If the constitutional claim and the Voting Rights Act claim are not

"pendent" in the sense defined above, and a decision in favor of the

plaintiff on either ground will not eliminate the need to decide the
other ground despite the fact that the two claims arise out of the same

transaction, then, in general, the single judge should decide the
constitutional claim and the three-judge court should simultaneously
decide the federal statutory ground. This is obviously a paradoxical
result. If, however, the constitutional claim in this circumstance is a

claim of apportionment of a local governmental body, then it would be
the "preferred practice" for the single judge to do nothing except to
convene the three-judge court for decision on both claims. Any other
solution would run the risk of the single judge devising an apportion
ment that ran counter to the three-judge district court's decision under
the Voting Rights Act."

APPEALABILITY

The history of the enactment of three-judge district court statutes
has amply demonstrated that it is difficult to enact one that makes
complete sense. For example, a signal achievement of the amended
section 2284, apart from a reduction in the occasions necessitating
the convening of a three-judge district court, is the statement of the
requirement for a three-judge court in terms that are independent of
whether the relief being sought is an injunction, a declaratory
judgment, ormoney damages. Yet 28 U.S.C. � 1253, which authorizes
direct appeals from the judgments of three-judge district courts to the
Supreme Court, was not amended to reflect the irrelevance of the
form of relief requested or granted, although it should have been so

amended and undoubtedly was intended to be so amended.
Thus, by its terms section 1253 authorizes appeals to the Supreme

Court from decrees of a three-judge district court only if the decree is

federal judges. 121 Cong. Rec. H8145 (daily ed. Aug. 2, 1976) (Representative Drinan).
99. In East Carroll Parish School Board v. Marshall, a district court reapportioned a local

police jury and a school board. 424 U.S. 636, 637-38 (1976). On appeal to the court of appeals,
the judgment was reversed insofar as it impinged adversely upon the black voting strength of
East Carroll. Id. at 638. The Supreme Court affirmed, but noted in a footnote that:

The Government has filed a briefamicus, in which it argues that the preclearance
procedures of � 5 of the VotingRights Act of 1965 ... must be compliedwithprior to
adoption by a federal district court of a reapportionment plan .... This issue was
not raised by the petitioners, nor did respondent file a cross-petition. In any event,
we agree . . . that court-ordered plans resulting from equitable jurisdiction over

adversary proceedings are not controlled by �5.
Id. at 638 n.6 (citations omitted).
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one "granting or denying ... an interlocutory or permanent
injunction."100 Nothing in the legislative history of amended section
2284 supports a literal construction of section 1253. Indeed, in that
part of the report of the Senate Judiciary Committee relating to

"Appeal to the Supreme Court," the committee said only that
"[u]nder the proposals of this bill, cases no longer requiring a three-
judge court would be appealed to the circuit court of appeals and
subsequently, to the Supreme Court."101 The only other comments
made by the Judiciary Committee on this subject were that it was
rejecting a proposal of the United States Judicial Conference under
which the Supreme Court would be given discretion to hear appeals
from judgments of three-judge district courts,102 and that the
expedition procedure under 28 U.S.C. �1254(1) for the Supreme
Court to review cases in the courts of appeals before the rendition of a
judgment would suffice to obtain early review in the Supreme Court of
the granting or the denial of injunctive relief by a single federal
district judge in a case that was formerly encompassed by repealed
section 2281 but that is outside the scope of amended section 2284. 103

The natural inference to be drawn from this legislative history is
that the Congress, in amending section 2284, intended for the

Supreme Court to take appeals from judgments of a three-judge
district court that were rendered in cases required to be heard by a

three-judge court and that were decided on the merits. This natural
construction of section 1253 must displace a literal construction.

Indeed, a failure to adopt this construction would produce an anomaly

100. Read literally, 28 U.S.C. � 1253 provides for direct Supreme Court review from a three-

judge-court order granting or denying an interlocutory or permanent injunction. In many cases

the Supreme Court has entertained appeals in cases in which three-judge courts had denied
injunctive relief forwant of standing, justiciability, or subject-matter jurisdiction, without having
reached the constitutional claim asserted. See, e.g., Carter v. Stanton, 405 U.S. 669, 671 (1972)
(per curiam) (subject-matter jurisdiction); Baker v. Carr, 369 U.S. 186, 187 (1962) (justiciabil
ity); Florida Lime & Avocado Growers, Inc. v. Jacobsen, 362 U.S. 73, 76 (1960) (standing); Doud
v. Hodge, 350 U.S. 485, 487 (1956) (three-judge court abstained from ruling on unresolved state

law question). Nevertheless, in 1974 the Court chose to depart from this literal reading of the
statute in holding that where a three-judge court denies injunctive relief before reaching the
merits of a case, review is available in the courts of appeals. Gonzalez v. Automatic Employees
Credit Union, 419 U.S. 90, 101 (1974) (lack of standing); accord, MTM, Inc. v. Baxley, 420 U.S.
799, 804 (1975) (per curiam) (impropriety of federal intervention in state proceedings). In
Gonzalez the Court acknowledged that it was "an understatement" to say that appellee's
argument to find appellate jurisdiction in the courts of appeals was "not wholly supported by
precedent," but the Court noted that in the area of statutory three-judge-court law the doctrine of
stare decisis had been accorded less than its usual weight and the Court had frequently been
induced to "retrace its steps." 419 U.S. at 955; see notes 13 & 69 supra.
101. See S. Rep. No. 204, supra note 7, at 10, [1976] U.S. Code Cong. & Ad. News at 3169.
102. Id. at 10-11, [1976] U.S.Code Cong. & Ad. News at 3169-70.
103. Id. at 11, [1976J U.S. Code Cong. & Ad. News at 3170.
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because the other federal statutes that require the conveningof a three-
judge court expressly provide for direct appeal to the Supreme Court

104

even though the plaintiff did not request any form of injunctive relief
and none was granted by the three-judge district court.

Finally, if the above construction is not adopted, then the question
of whether an appeal from the judgment of the three-judge district

court is to be taken to the applicable court of appeals or to the

Supreme Court would turn on whether the plaintiff, in the complaint,
sought injunctive relief. 105 The placement of such control in the hands
of the plaintiff is too ironic to accept. After all, the amendment of
section 2284 makes the convening of a three-judge court independent
of the form of the particular relief sought as a result of the alleged
malapportionment. Moreover, section 2284 reflects the congressional
belief that challenges to the apportionment of state legislative bodies
and the states' congressional districts are matters of "such

importance that they ought to be heard by a three-judge court." 106 A

right to appeal to the Supreme Court directly, under section 1253, is
part and parcel of this attempt to protect the states' interests in these

important matters. Allowing the plaintiff to determine the nature of
the appellate process following judgment by the three-judge court,
despite the requirement that a three-judge court be convened irrespec
tive of the relief sought, would defeat the congressional purpose in

requiring three-judge courts for the benefit of the states.

There are other areas of confusion under section 2284 relating to

appealability. Appealability under repealed sections 2281 and 2282
was described as being "so complex as to be virtually beyond
belief." 107 Under the new law, as under the old, the courts of appeals,

104. E.g., 42 U.S.C. �� 1971(g), 1973b(a), 1973c, 1973h(c), 1973aa-2, 1973bb-(a)(2), 2000e-
6(b) (1970 & Supp. V 1975).
105. E.g., Mitchell v. Donovan, 398 U.S. 427, 430 (1970) (per curiam) (section 1253 grants

Supreme Court jurisdiction only over appeals of orders granting or denying injunctions);
Rockefeller v. Catholic Medical Center, 397 U.S. 820, 820 (1970) (per curiam) (same); cf.
Gonzalez v. Automatic Employees Credit Union, 419 U.S. 90, 100 (1974) (three-judge court's
denial of injunction on grounds that would justify dissolution of court reviewable only in court of
appeals); Wulff v. Singleton, 508 F.2d 1211, 1213 (8th Cir. 1974) (three-judge court's dismissal
of complaint for lack of standing appealable to court of appeals); Thorns v. Heffernan, 473 F.2d

478, 480-81 (2d Cir. 1973) (three-judge court's forebearance in granting or denying injunctive
relief merely a postponement of decision; appellate jurisdiction in court of appeals).
106. See S. Rep. No. 204, supra note 7, at 9, [1976] U.S. Code Cong. & Ad. News at 3168. See

also 45 Cong. Rec. 7256 (1910) (Senator Overman ofNorth Carolina during debates over original
statute) ("one little federal judge" should not be able to say state statute is unconstitutional;
three judges should be required).
107. ALI, Study of the Division of Jurisdiction Between State and Federal Courts 332

(1969). See generally C. Wright, Law of Federal Courts � 50 (2d ed. 1970); Note, 77ie Three-

Judge District Court and Appellate Review, 49 Va. L. Rev. 538 (1963).
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rather than the Supreme Court, review the single judge's decision not
to convene a three-judge district court. 108 This designation of the
court of appeals as a court of review without power to adjudicate on

the underlying merits of the controversy results in the use of six

judges for one action whenever the court of appeals reverses the

judgment of the single judge and orders the convening of a three-

judge district court. 109 The new statute did not resolve problems like

this, and the Supreme Court, by promulgating "rules of procedure" for
three-judge district courts, should find an efficient way to resolve the

problem. 110

Conclusion

The new law will significantly reduce the number of three-judge-
court cases, but there will still be cases dealing with such important
issues as reapportionment, civil rights, voting rights, and political
campaigns. The new statute, however, does not significantly reduce the

108. S. Rep. No. 204, supra note 7, at 12-13, [1976] U.S. Code Cong.& Ad.News at3171-73.If
a district judge refuses to request a three-judge court on grounds that the complaint is notwithin
the scope of the three-judge-court statute, and the circuit court disagrees and further determines
that the appellant should prevail on the merits, the circuit court cannot reverse on the merits; it

may only order appointment of a three-judge court. Gold v. Lomenzo, 425 F.2d 959, 961 (2d Cir.

1970) (review of district court determination that constitutional attack on state statute

insubstantial; circuit court must review merits to determine substantiality, but powerless to

reverse even though scrutiny reveals regulation unconstitutional).
109. One difficult problem of appellate review continues to exist under the new three-judge-

court statute. Judge Friendly of the Second Circuit described the problem as follows:

We get appeals where the district judge has refused to seek the convocation of
the three-judge court because he doesn't regard the constitutional attack on the
State statute as substantial and all three circuit judges agree that the statute is

constitutional, yet they feel bound to reverse because the attack was not

insubstantial. On the other side, we have had a case where the district judge refused
to ask for a three-judge court because he thought the attack on a State regulation
was not substantial, but the three circuit judges consider not only that the attack
was substantial but that the regulation is unconstitutional. We are still pondering
over the serious question of whether we can reverse on the merits or must order a

three-judge court. I suppose I could designate myself and one ofmy colleagues so

that there wouldn't be very much doubt of the result.

S. Rep. No. 204, supra note 7, at 6-7, [1976] U.S. Code Cong. & Ad. News at 3165-66 (quoting
Hearings on S. 1876 before the Subcomm. on Improvements inJudicialMachineryofSenate Comm.
on the Judiciary, 93d Cong., 2d Sess., pt. 2, at 748-49 (1972)).
110. A dichotomy exists between appealability in apportionment challenges, which is

governed by section 1253, and appealability under the specific statutes that require three-judge
courts, such as the Voting Rights Act. See NAACP v. New York, 413 U.S. 345,356 (1973) (appeal
by would-be intervenor allowed under Voting Rights Act although section 1253 provides appeal
to Supreme Court only for "any party"). The new statute should have mandated one uniform

procedure for all appeals for three-judge courts.
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confusion in three-judge-court procedure. The Supreme Court can
make up for this shortcoming by promulgating rules of three-judge-
court procedure�either as part of the Federal Rules ofCivil Procedure
or as separate rules�and by leading the other federal courts in

simplifying and unifying the principles of three-judge-court litigation.
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COMMENTS

FOREIGN SOVEREIGN COMPULSION AND
THE ARAB BOYCOTT: A STATE ACTION
ANALOGY

Companies and individuals engaged in transnational commercial

dealings operate subject to the laws of both their home and host

sovereigns.1 This double exposure can present thorny problems for
businesses and for courts if the separate national regulatory schemes

prescribe contradictory behavior. The businessman faces the sharpest
dilemma: if he obeys the domestic law in violation of foreign law, the
foreign host country might suspend or prohibit operations, causing
substantial economic loss; if he elects to obey the foreign law, the
domestic sovereign also can impose sanctions. A court entertaining a

suit for violation of domestic law then must determine whether to

recognize the requirements of the foreign law as a defense. In seeking a

just result, the court must consider the foreign law while recognizing
that if it allows a violation of domestic law, its decisionmight erode the
future effectiveness of domestic law and deny legal redress to persons
injured by the violation.
The Arab boycott of Israel2 presents a current example of the

businessman's dilemma. Countries of the League of Arab States3

1. The right to regulate persons and activities within territorial borders inheres in the concept
of national sovereignty. See 2 G. Hackworth, The Digest of International Law � 112, at 1

(1941); 1 L. Oppenhem, International Law � 143 (8th ed. 1955). A state also has jurisdiction to
regulate conduct outside its borders if the conduct has a substantial domestic effect. The S.S.
Lotus, [1927] P.C.I.J., ser. A, No. 10, at 30 ("effect" doctrine recognized); Restatement
(Second) of the ForeignRelations Lawof the UnitedStates � 18 (1965) [hereinafter cited as

Restatement]. United States courts use this power of extraterritorial jurisdiction to extend the
antitrust laws to activity abroad that is intended to and does restrain United States commerce.

See, e.g. , Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 704 (1962); Steele
v. Bulova Watch Co., 344 U.S. 280, 288 (1952); United States v. Watchmakers of Switz. Infor.
Center, Inc., [1963] Trade Cas. q70,600, at 77,456-57 (S.D.N.Y. 1962); Fugate, Antitrust
Jurisdiction & Foreign Sovereignty, 49 Va. L. Rev. 925, 926-31 (1963).

2. See L. Preston, Trade Patterns in the Middle East 50-51 (1970). Arab League States
have promoted a direct boycott of Israel since 1945. In 1950 Arab States began imposing a

secondary boycott against third parties maintaining commercial relationships with Israel. Id.
3. Members of the League ofArab States, the parent organizationof the Arab boycott, include

Algeria, Bahrain, Egypt, Iraq, Jordan, Kuwait, Lebanon, Libya, Mauritania, Morocco, Oman,
Peoples Democratic Republic of Yemen (South Yemen), Qatar, Saudi Arabia, Somalia, Sudan,
Syria, Tunisia, United Arab Emirates, and the Yemen Arab Republic (North Yemen). Contempt
ProceedingsAgainstSecretary ofCommerce, Rogers C.B. Morton, Hearings andRelatedDocuments
Before the Subcomm. on Oversight and Investigations of theHouse Comm. on Interstate andForeign
Commerce, 94th Cong., IstSess. 178 (1975) (internalmemorandum ofDepartment ofCommerce)
[hereinafter cited as Contempt Proceedings].
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prohibit businesses from maintaining certain operations in Israel and
from importing into Arab countries any products of Israeli origin or

containing Israeli components.4 A firm violating these boycott regu
lations may be placed on the Arab blacklist and thereby denied
business opportunities in the Arab League countries. 5 In addition, a
firm that uses in its own products any component produced by a

blacklisted firm may be placed on the blacklist.6 As a condition of
business arrangements with Arab entities, contracting parties usually

4. See ContemptProceedings, supra note 3, at 146-49 (letter from General Union of Chambers
ofCommerce, Industry& Agriculture forArab Countries). The boycott regulations do notprohibit
the sale to Israel of finished goods ofwholly non-Israelimanufacture. The regulations do prohibit
the following additional activities:

A. Maintaining main or branch factories in Israel.
B. Maintaining assembly plants in Israel.
C. Maintaining agencies or main offices in Israel.
D. Giving the right of using a company's name ormanufacturing licenses to an Israeli

company.
E. Holding shares in Israeli companies or factories.
F. Providing consultative services and technical expertise to Israeli factories.
G. Joining a joint foreign-Israeli Chamber of Commerce.
H. Acting as agent for Israeli companies or as a primary importer of Israeli products

outside Israel.
I. Prospecting for natural resources within Israel.

Companies can be placed on the blacklist for engaging in any of the above activities. In addition,
they can be blacklisted for refusing to answer questionnaires sent out by Arab authorities, and for
using products or machines produced by a blacklisted company. See id. at 147-48. Separate
regulations apply to foreign navigation companies, banks, motion picture companies and actors,
and insurance companies. See id. at 148-49.
Domestic laws promulgated by the members of the League of Arab States reflect the uniform

boycott provisions. See, e.g., Law No. 506, Ordering the Boycott of Israel (1955) (J.O. Official
Gazette) No. 81 2

, Dep't of State Translation LS (No. 52829-B) (Egypt); Law No. 34 of 1956,
Ratifying the Uniform Law on the Boycott of Israel Regulations (1956) Official Gazette No. 3802
(Iraq); Law No. 10 of 1958, Unified Law of the Boycott of Israel (1958) (Jordan); Ord. No.
21/1964, Concerning the Consolidated Boycott of Israel Law (1964) Official Gazette No. 479

(Kuwait); Royal Decree No. 27, Code of Regulations for the Boycott of Israel (1962) (Saudi
Arabia); Fed. LawNo. 15 for 1972, Relating to the Boycottof Israel (1972) Official Gazette No. 4,
Yr. II (United Arab Emirates). Thesematerials also appear inDefendant'sAnswer, United States
v. Bechtel Corp., Civ. No. C-76-99, apps. A-F (N.D. Cal., filed Apr. 26, 1976).

5. See ContemptProceedings, supra note 3, at 146-47 (letter from General Union of Chambers
of Commerce, Industry & Agriculture for Arab Countries). The Central Boycott Office in

Damascus conducts a continuing investigation of boycott violations and recommends additions
to the boycott blacklist. Each country then decides whether to include that entity on its official
blacklist. See 77ieArab BoycottMoves Into a Selective Phase: How Companies Can Operate, 1975
Bus. Int'L 65, 66, 72. A blacklisted party in some cases may secure removal of its name by
ceasing the violative activities and taking further compensatory steps in favor of the Arab
States. Id. at 66. See also Foreign Investment and Arab Boycott Legislation: Hearings on S. 425,
S. 953, S. 995, and S. 1303 Before the Subcomm. on Int'l Finance of the Senate Comm. on

Banking, Housing and Urban Affairs, 94th Cong., 1st Sess. 69 (1975) (letter from League of
Arab States to Belvedere Products, Inc.) [hereinafter cited as Legislation Hearings].

6. Contempt Proceedings, supra note 3, at 147-48.
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must indicate that theywill adhere to the boycott regulations.7Between
October 1975 and March 1976, boycott regulation problems arose in

transactions involving more than $1.7 billion.8
The actions of the Arab League nations in establishing and enforcing

the boycott raise potential antitrust problems for American busi
nesses. Firms that comply with the regulations by refusing to do
business in Israel orwith blacklisted entities arguably join a secondary
boycott.9 This type of participation in the boycott scheme may

7. Id. at 176 (internal memorandum of United States Department of Commerce). Firms
undertaking business for the first time in the States of the Arab League must file an affidavit

stating that they do not practice any activity that violates the boycott. Certificates of non-Israeli
origin must accompany goods exported to Arab States. The Central Boycott Office sends

questionnaires requesting information on the business practices of firms suspected of violating
boycott regulations. See Discriminatory Arab Pressure on U.S. Business: Hearings Before
Subcomm. on Trade and Commerce of the House Comm. on Int'lRelations, 94th Cong., 1st Sess.
15-16 (1975) (statement of Seymour Graubard) [hereinafter cited asBusiness PressureHearings].
Boycott language may also appear in bid invitations, contract clauses, letters of

credit, certification of shipping vessels, or other documentation relating to transactions in Arab
States. See Legislation Hearings, supra note 5, at 208-50 (compilation of various documents).
8. U.S. Bureau of East-West Trade, Export Administration Report: 1 13th Report on

U.S. Export Controls to the President & Congress 14 (1976).
9. See Duplex Printing Press Co. v. Deering, 254 U.S. 443, 466 (1921) (secondary boycott

defined as coercion of third parties not to deal with boycott target through fear of loss to

themselves).
Boycotts may be categorized as primary boycotts, secondary boycotts, or extended secondary

boycotts, according to their victims and promulgators. The Arab boycott scheme may involve
refusals to deal on each of these three levels. Legislation Hearings, supra note 5, at 166-67
(statement of Antonin Scalia, Assistant Attorney General) (Arab boycott occurs on three levels:
primary, "core" secondary, and agreements flowing from core secondary); Steiner, International
Boycotts and Domestic Order: American Involvement in the Arab-Israeli Conflict, 54 Tex. L. Rev.
1355, 1367-70 (1976).
An Arab state that refuses to deal with Israel imposes a primary boycott; the promulgator of

the boycott directly refuses to deal with the target. See, e.g., United States v. General Motors
Corp., 384 U.S. 127, 140-41 (1966) (auto dealers refused to sell to other dealers who resold at

discount); Radiant Burners, Inc. v. Peoples Gas Light & Coke Co., 364 U.S. 656, 658-60 (1961)
(association of manufacturers and utilities refused to certify or provide gas for products of
competitors); United States v. Parke, Davis & Co., 362 U.S. 29, 45 (1960) (drug manufacturer
refused to sell drugs to retailers undercutting suggested resale price); Eastern States Retail
Lumber Dealers' Ass'n v. United States, 234 U.S. 600, 611 (1914) (lumber retailers refused to
buy from wholesalers who sold directly to retailers' customers).
In refusing to deal with other parties who maintain business operations in Israel, the Arab

States create a secondary boycott. The promulgator of the boycott attempts to reach the
primary target by placing pressure on third parties who deal with the target. See, e.g.,
United States v. Parke, Davis & Co., 362 U.S. at 45-46 (drug manufacturer refused to sell to
wholesalers supplying retailers who undercut suggested resale price); Fashion Originators'
Guild ofAmerica, Inc. v. FTC, 3 12 U.S. 457, 461-62 (1941) (designers refused to sell to retailers
who also sold goods of design pirates); Lawlor v. Loewe, 235 U.S. 522, 533-35 (1915) (labor
union circulated "we don't patronize" blacklist in effort to injure nonunion shop); Interamerican
Ref. Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291, 1292, 1296 (D. Del. 1970)
(Venezuelan Government refused to sell oil to shippers who allowed oil to reach target refinery).
United States firms that comply with Arab demands to boycott Israel thus become

participants in a secondary boycott. They submit to pressure from the promulgator and assist in
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constitute a violation of the Sherman Act.10 The potential liability
arising from this complex interaction of belligerent foreign nations,
foreign state trading corporations, and domestic corporations has
commanded the public's attention and has provoked considerable
legal comment.11 Commentators have explored various questions
related to the boycott, including whether, under the antitrust laws, a
rule of reason or a per se rule should be applied to the Arab boycott,12
whether sovereign immunity or the act of state doctrine shields the
nations, their trading corporations, or United States corporations,13
and whether the defense of sovereign compulsion is available to United
States businesses.14
This Comment, although treating some of the above issues, focuses

particularly on the defense of foreign sovereign compulsion. De
fendantswill assert this relatively new and undeveloped defense16more

placing pressure on the target. See, e.g., United States v. Parke, Davis & Co., 362 U.S. at 45-46

(wholesalers refused to sell to retailers at instigation ofmanufacturer); Klor's, Inc. v. Broadway-
Hale Stores, Inc., 359 U.S. 207, 209-10 (1959) (appliance wholesalers agreed not to sell to

competitor of major retailer); Fashion Originators' Guild of America, Inc. v. FTC, 312 U.S. at
461-62 (retailers refused to buy garments from design pirates).
When United States firms agree not to deal with blacklisted firms they involve themselves in

an extended secondary boycott. The promulgator of the boycott attempts to injure the target
not only by forcing third parties to boycott the target, but al3o by pressuring them to refuse to

deal with other third parties who deal with the target. See Interamerican Ref. Corp. v. Texaco
Maracaibo, Inc., 307 F. Supp. at 1292, 1296 (oil shippers, under pressure from Venezuelan

Government, refused to supply middlemen who transferred oil to target refinery). The Justice

Department has challenged an extended secondary boycott in United States v. Bechtel Corp.,
Civil No. C-76-99 (N.D. Cal., filed Jan. 16, 1976) (complaint alleged that Bechtel required
subcontractors to refuse to deal with blacklisted persons). A proposed decree has been entered
in the suit. Wall St. J., Jan. 11, 1977, at 12, col. 3.

10. 15 U.S.C. �� 1-7 (1970 & Supp. IV 1974). Possible violations include a conspiracy in
restraint of trade, in violation of 15 U.S.C. � 1, or a monopoly or attempt to monopolize
commerce in violation of 15 U.S.C. �2.

11. See, e.g., Kestenbaum, The Antitrust Challenge to the Arab Boycott: PerSe Theory, Middle
East Politics, and United States v. Bechtel Corporation, 54 Tex. L. Rev. 1411 (1976); Steiner,
supra note 9; Note, TheAntitrust Implications of theArab Boycott, 74 Mich. L. Rev. 795 (1976); 8
Law & Pouy Intl Bus. 799 (1976).

12. See Note, supra note 11, at 798-801 (combination of coercive measures and restraint of
trade justify per se rule, notwithstanding arguably political motive).

13. Id. at 805-12; see 8 Law &Polt Intl Bus. 799, 822-24 (1976) (act of state).
14. Note, supra note 11, at 812-17; 8 Law & PoL'Y Intl Bus. 799, 818-20 (1976).
15. In no case prior to Interamerican Refining Corp. v. Texaco Maracaibo, Inc., 307 F. Supp.

1291 (D. Del. 1970) did the courts find enough compulsion by a foreign sovereign to require
serious consideration of the scope of the defense. See, e.g., Continental Ore Co. v. Union Carbide
& Carbon Corp., 370 U.S. 690, 707 (1962) (compulsion not shown); United States v. Sisal Sales
Corp., 274 U.S. 268, 276 (1927) (finding of compulsion unnecessary to decision); United States v.
Watchmakers of Switz. Infor. Center, Inc., [1963] Trade Cas. <J70,600, at 77,457 (S.D.N.Y. 1962)
(compulsion not shown). In dicta, two courts reached opposite conclusions on the effect of a
finding of compulsion. Compare Sabre Shipping Corp. v. American President Lines, Ltd., 285 F.
Supp. 949, 954 (S.D.N.Y. 1968) (dictum) (foreign sovereign directive, even if proved, would not
necessarily immunize party from liability for acts done in United States commerce) with United
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frequently as the volume of international trade�and the number of

international restraints on trade� increases. In attempting to define

the defense, courts should focus on an analogous defense in the

domestic context, that of "state action." The state action defense rests

on the premise that state governments in their sovereign capacity may
compel actions by private individuals that, if done by private agree

ment, would violate the Sherman Act.16 The state action defense is

subject to implicit limitations; the regulatory activity cannot violate the
Constitution or preempt federal law.17 The defense of foreign sovereign
compulsion arises when foreign nations in their sovereign capacity
compel private individuals to engage in actions that on their face

violate the Sherman Act. 18 It also should be subject to limitations; acts
that offend our national policy should not provide a defense even if

compelled by a sovereign government. A further refinement is neces

sary, however, because our courts should be more reluctant to impose
domestic liability for participation in a scheme that only indirectly
affects United States commerce through acts in the foreign nation than
when United States commerce is affected by a foreign nation's attempt
to extend its scheme beyond its own borders.

The Prima Facie Case: Boycotts and the Sherman Act

A simple failure or refusal to deal with blacklisted parties is not

necessarily aviolationof the ShermanAct, because a business generally
may unilaterally refrain from dealingwith anyone without violating the
antitrust laws.19 If an individual business combines with another 20

or

States v. Watchmakers of Switz. Infor. Center, Inc., [1963] Trade Cas. at 77,456 (dictum)
(compulsion not shown, but if defendants' activities had been required by Swiss law, court could
do nothing).
Commentators assumed that United States antitrust laws would not apply to activity

compelledwithin the territory of a foreign sovereign, butwould limit the extraterritorial validity of
the command of a sovereign. See The Attorney General's National Committee to Study the

Antitrust Laws 83 (GPO 1955);Fugate,AntitrustJurisdiction andForeign Sovereignty, 49VA.L.
Rev. 925, 937 (1963); Graziano, Foreign Governmental Compulsion as a Defense in United States
Antitrust Law, 7:2 Va. J. IntlL. 100, 140-41 (1967).

16. See Parker v. Brown, 317 U.S. 341, 350-52 (1943).
17. See notes 77-79 infra and accompanying text. See generally L. Sullivan,Handbookof the

Law ofAntitrust � 238 (1977). The current status of the state action doctrine in antitrust law is

unclear. See note 48 infra.
18. See Interamerican Ref. Corp. v. TexacoMaracaibo, Inc., 307 F. Supp. 1291, 1298 (D. Del.

1970).
19. See United States v. Colgate & Co., 250 U.S. 300, 306-07 (1919) (indictment that failed to

allege combination or agreement as basis of refusal to deal properly dismissed); Barber,Refusals
to Deal Under the Federal Antitrust Law, 103 U. Pa. L. Rev., 847, 857-58 (1955).
20. Boycotts commonly involve horizontal combinations among traders at the same market

level. See, e.g., Silver v. New York Stock Exch., 373 U.S. 341, 343-48 (1963) (combination among
member brokers of stock exchange); Associated Press v. United States, 326 U.S. 1, 9-10 (1945)
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agrees21 to abide by the terms of a boycott or to impose those terms on
others, however, it is no longer merely exercising a lawful right to
choose trading partners but is engaging in a concerted refusal to
deal.22
The line between unilateral decision and agreementmay be difficult

to discern. In FirstNational Bank v. Cities Service Co. 23 several major
oil companies responded to an Iranian Government expropriation by
announcing that they would refuse to deal with any company handling
expropriated oil. 24 Plaintiff, who had contracted to purchase oil from
the newly nationalized Iranian corporation, charged that the major
companies had conspired to prevent him from distributing the oil in the
United States. 25Defendant Cities Service had negotiatedwith plaintiff
for the Iranian oil, but had cancelled its plans, purchasing instead from
other alleged conspirators. 26 The Supreme Court found the failure to

deal insufficient to make Cities Service a member of the conspiracy
because the evidence did not establish an agreement by Cities Service
to boycott plaintiff, but indicated that to avoid retaliation Cities

(combination among newspaper publishers); Eastern States Retail Lumber Dealers' Ass'n v.

United States, 234 U.S. 600, 611 (1914) (combination among retail lumber dealers). Seegenerally
L. Sullivan, supra note 17, �83. Another common pattern is a combination between vertical
traders directed against horizontal competitors at one level of the conspiracy. See, e.g., United
States v. General Motors Corp., 384 U.S. 127, 140-41 (1966) (combination between manufac
turer and dealers directed against other dealers); Klors, Inc. v. Broadway-Hale Stores, Inc., 359
U.S. 207, 209 (1959) (wholesalers and manufacturers agreed with retailer not to supply other

retailer); Todhunter-Mitchell & Co. v. Anheuser-Busch, Inc., 375 F. Supp. 610, 622 (E.D. Pa.
1974) (brewer and distributor agreed with retailer not to supply beer to other retailer). One
commentator has suggested that a vertical combination alone would support a finding of a
concerted refusal to deal. Barber, supra note 19, at 875. Implementation of the Arab boycott
scheme can be analyzed in terms of both horizontal and vertical agreements. See Kestenbaum,
supra note 11, at 1417-20.

21. The agreement may be embodied expressly in a contract or may be implied in a set of

exclusionary regulations and procedures to which the group adheres. See Fashion Originators'
Guild of America, Inc. v. FTC, 312 U.S. 457, 461-62 (1941) (retailers signed agreement to
boycott design piraters, and guild members adhered to regulations for instituting and enforcing
boycott). The agreement also may be inferred directly from a course of conduct. See United
States v. General Motors Corp., 384 U.S. 127, 142-43 (1966) (explicit agreement not necessary
when dealers collaborated through associations); Eastern States Retail Lumber Dealers' Ass'n
v. United States, 234 U.S. 600, 612 (1914) (circulation of names of target wholesalers allowed
inference of conspiracy to restrain trade); Todhunter-Mitchell & Co. v. Anheuser-Busch, Inc.,
375 F. Supp. 610, 622-23 (E.D. Pa. 1974) (forceful directives by brewer and immediate
compliance by wholesalers gave rise to implied agreement).
22. See Eastern States Retail Lumber Dealers' Ass'n v. United States, 234 U.S. 600, 614

(1914).
23. 391 U.S. 253 (1968).
24. Id. at 278.

25. Id. at 260.

26. Id. at 275-76.
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Service unilaterally had refused to deal.27 The Court noted a possible
argument that Cities Service might be considered a member of
the conspiracy if threats had caused it to acquiesce in the boycott. 28

The distinction between agreement prompted by threat and an

individual decision not to deal because of objective appraisal of the
consequences assists in evaluating the antitrust implications of the
Arab boycott. For example, if a contractor refused to engage a

blacklisted subcontractor to avoid being blacklisted himself, he would
not violate the Sherman Act, even if he subsequently secured contracts
that would have been unavailable but for the decision not to deal. 29 If,
however, pursuant to a particular business arrangment, the contractor
agreed to complywith the boycott and refused to consider a blacklisted
subcontractor, the contractor would have joined the concerted refusal
to deal, even though a failure to agree would result in forfeiture of the
contract. 30

The contractor facing potential antitrust liabilitymight contend that
even if his actionsmeet the definition of a concerted refusal to deal, the
political nature of the Arab boycott establishes a noncommercial
motivation that constitutes a defense to Sherman Act liability.31 He

might argue that several courts, although refusing to find the absence of

27. Id. at 278-82. The Court determined that Cities Service faced a credible threat of
retaliation from the major oil companies. Id. at 278. In addition, Cities Service earlier had
refused to join the major oil companies in Iran and had conducted negotiations for oil from
Kuwait before the nationalization. Id. at 278-79.

28. Id. at 280-81 n.16 (dictum); see United States v. Paramount Pictures, Inc., 334 U.S. 131,
161 (1948) (acquiescence in illegal scheme violates Sherman Act as much as creation or

promotion of scheme); United States v. Bausch & Lomb Optical Co., 321 U.S. 707, 723 (1944)
(immaterial whether combination achieved by direct agreement or by acquiescence coupled with
assistance). Plaintiff in Cities Service did not raise the coerced acquiescence issue until the case

was before the Supreme Court, and the Court refused to consider it. 391 U.S. at 280 n.16.
29. See First National Bank v. Cities Serv. Co., 391 U.S. 253, 276-80 (1968) (after refusing to

deal with plaintiff, Cities Service obtained oil from a company boycotting plaintiff).
30. See United States v. Paramount Pictures, Inc., 334 U.S. 131, 159 (1948) (threat of

economic loss does not justify violation of Sherman Act). Arguments of business necessity and

special foreign market conditions do not immunize violations of the antitrust laws. Timken
Roller Bearing Co. v. United States, 341 U.S. 593, 599 (1951) (impact of foreign tariffs and

quotas does not justify market division); United States v. Watchmakers of Switz. Infor. Center,
Inc., [1963] Trade Cas. ^70,600, at 77,456-57 (S.D.N.Y. 1962) (private anticompetitive
agreements violate Sherman Act although recognized as "facts of economic and industrial life"

by foreign government); United States v. National Lead Co., 63 F. Supp. 513, 526 (S.D.N.Y.
1945), aff'd, 332 U.S. 319 (1947) (argument that American producers cannot successfully
compete in cartelized world except on cartel terms provides no immunity to Sherman Act).
31. See Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207, 213 n.7 (1959) (dictum)

(Sherman Act aimed primarily at combinations with commercial objectives); Marjorie Webster
Junior College, Inc. v. Middle States Ass'n of Colleges & Secondary Schools, Inc., 432 F.2d 650,
654 (D.C. Cir.) (noncommercial motive behind college accreditation system places system
outside ShermanAct), cert, denied, 400 U.S. 965 (1970); Kestenbaum,supra note 11, at 1420-21.
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anticompetitivemotivation a complete defense, have recognized that if
the purpose of a concerted refusal to deal is not to exclude traders from
the market or to coerce their business conduct, a rule of reason, rather
than a per se rule of liability, should apply. 32 Nonetheless, political
motivation cannot excuse a Sherman Act violation if the parties use

actual market pressure and produce anticompetitive effects.33

Although the Arab boycott stems from the political purposes of the
Arab governments, 34United States firms comply as a necessary condi
tion of commercial dealings, so that their own participation is not

politicallymotivated. 35Whether commercially or politicallymotivated,
the operation of the boycott excludes blacklisted parties from the
market through the concerted denial of business opportunities. Thus,
the basic political nature of the boycottprovides neither a defense nor a
waiver of the per se rule.

Although the United States contractor cannot raise a political
motivation exemption from the Sherman Act, implementation of the

boycott by sovereign governments might provide a defense to liability.
In the domestic context, when state governments compel business
conduct that violates the Sherman Act, private parties complying with
the state scheme may assert a state action defense.36 The similar
conflict between government regulatory schemes presented by the
Arab boycott suggests an analogous defense based on compulsion by a

foreign sovereign.

32. SeeWorthen Bank& Trust Co. v.National BankAmericard, Inc., 485 F.2d 1 19, 128-30 (8th
Cir. 1973) (combination necessary to provide bank card service and anticompetitive motive not
shown), cert, denied, 415 U.S. 918 (1974); E. A. McQuade Tours, Inc. v. Consolidated Air Tour
Manual Comm., 467 F.2d 178, 187 (5th Cir. 1972) (refusal to list tour operator as hotels'

representative prompted by cautious attempt at accuracy), cert, denied, 409 U.S. 1109 (1973);
Dalmo Sales Co. v. Tysons Corner Regional Shopping Center, 308 F. Supp. 988, 994 (D.D.C.)
(refusal to approve shopping center tenant could be based on desire to maintain quality), aff'd,
429 F.2d 206 (D.C. Cir. 1970); Note, Concerted Refusals To Deal Under The Federal Antitrust
Laws, 71 Harv.L. Rev. 1531, 1536-38 (1958).

Concerted refusals to deal generally are regarded as per se violations of the Sherman Act;
liability follows automatically once the refusal to deal is proved. See United States v. General
Motors Corp., 384U.S. 127, 146 (1966); Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207,
211-12 (1959); Northern Pac. Ry. v. United States, 356 U.S. 1, 5 (1958).
33. Bedford Cut Stone Co. v. Journeymen Stone Cutters' Ass'n, 274 U.S. 37, 47 (1927)

(legitimate goals of labor union do not justify imposition of secondary boycott); Duplex Printing
Press Co. v. Deering, 254 U.S. 443, 469, 477 (1921) (same); Council of Defense v. International
Magazine Co., 267 F. 390, 411-12 (8th Cir. 1920) (boycott motivated by patriotic beliefs in

support of war effort violates antitrust law).
34. See note 4 supra.
35. See note 7 supra.
36. See Parker v. Brown, 317 U.S. 341, 350-52 (1943); notes 46-53 infra and accompanying

text.
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The Defense of Foreign Governmental Compulsion

An oil boycott imposed by Venezuela prompted the decision in

Interamerican Refining Corp. v. TexacoMaracaibo, Inc.,31 the only case
to date to allow the defense of foreign governmental compulsion to a

Sherman Act violation. 38 The Venezuelan Government had threatened
to revoke the export license of any shipper allowing Venezuelan crude
oil to reach the Interamerican refinery.39 Defendant exporters
acquiesced, notifying their customers to stop supplying Venezuelan oil
to the refinery. 40 Interamerican alleged that the actions of the shippers
and an intermediate supplier constituted a concerted refusal to deal. 41

The United States District Court for the District ofDelaware held that
the Venezuelan policy compelling defendants to impose the supply
cutoff created a complete defense to an otherwise illegal boycott.42
Although existing case law provided scant authority for a foreign
sovereign compulsion defense, the court reasoned that the realities of
business operation require compliance with governmental trade regu

lations*43 The exporters' refusal to sell oil pursuant to the Venezuelan
mandate in effect became the acts of Venezuela, creating a defense to
the Sherman Act.44
In applying the Interamerican reasoning to the Arab boycott, the

courts must face two questions: First, what kind of foreign government
regulation involves sufficient compulsion to establish the defense?
Secondly, do other factors or policy considerations limit the defense?
An examination of the analogous state action defense aids the analysis
of both questions.

NATURE OF FOREIGN COMPULSION

The conclusion in Interamerican that the Sherman Act forbids
anticompetitive conduct of persons and corporations, but by its terms

37. 307 F. Supp. 1291 (D. Del. 1970).
38. Id. at 1296.
39. Id. at 1294-95. Oil exported from the refinery was not subject to United States import

quotas or tariffs. The Venezuelan Government viewed the resulting lower sales price as a threat to
its own prices. In addition, the chief executive officer and another principal stockholder of
Interamerican were political antagonists of the Venezuelan regime. Id.
40. Id. at 1296. The Venezuelan Government directly controlled defendant exporters'

shipping rights. Id. The Government had no direct control over the intermediate supplier. See id.
at 1293.
41. Id. at 1294.
42. Id. at 1296-97 and n.14.

43. Id. at 1297-98.
44. Id. at 1298.
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does not confer jurisdiction over the acts of foreign governments,45 is

analogous to a doctrine established by the Supreme Court inParker v.
Brown.46 The Court in Parker held that an anticompetitive scheme

adopted and enforced by a state acting as sovereign is outside the

scope of the Sherman Act. 47 Lower courts have applied the Parker

exemption to provide a defense for industries subject to mandatory
state regulation. 48 In considering the defense, courts have emphasized
the distinction between actions takenwith governmental approval and
those taken pursuant to governmentally imposed restraints. 49 The

45. Id.
46. 317 U.S. 341 (1943).
47. Id. at 350-52 (nothing in language or history of Sherman Act suggests intent to restrain

states from acts directed by legislature); sec Interamerican Ref. Corp. v. TexacoMaracaibo, Inc.,
307 F. Supp. 1291, 1298 n.18 (D. Del. 1970). The Court inParfeer upheld a California marketing
program regulating the distribution and pricing of raisins, and assumed for purposes of the
decision that the programwould have an anticompetitive effect ifpromulgated by private parties.
317 U.S. at 346-48, 350.
48. See, e.g., Jeffrey v. Southwestern Bell, 518 F.2d 1129, 1133 (5th Cir. 1975) (city council

regulation of intracity telephone rates upheld as pursuant to state authorization; telephone
company not liable); Business Aides, Inc. v. Chesapeake & Potomac Tel. Co., 480 F.2d 754, 756-
58 (4th Cir. 1973) (state-regulated telephone company properly refused to supply services that
would violate tariff structure and incurred no liability in refusing to seek tariff change for

convenience of customer); Gas Light Co. v. Georgia Power Co., 440 F.2d 1135, 1140 (5th Cir.
1971) (state regulation of power company rates and service practices provided company with
Parker defense), cert, denied, 404 U.S. 1062 (1972).
The current status of the state action doctrine is unclear. In Cantor v. DetroitEdison Co. the

Supreme Court ruled that a state utility commission's approval of a utility's free light bulb
program did not justify exempting the utility's program from the antitrust laws. 96 S. Ct. 3110,
3121 (1976). Mr. Justice Stevens, in a portion of the opinion joined only by Justices Brennan,
White, and Marshall, contended thatParker should be limited to its facts and controlling only
when a state is a party. Id. at 3114-17. The Court then examined the level of private involvement
in the program to determine whether the utility had done nothing more than obey a state

command, and determined that the existence ofstate regulation, standing alone, does not support
an antitrust exemption. Id. at 3117-21; See L. Sullivan, supra note 17, �238, at 736-37.
One commentator suggests that the current state action approach is to view it "not [as] an

imperative, nor a rule to be mechanistically applied, but an invitation to judgment about the
proper relationship of state policy to antitrust in particular factual and statutory settings." Id.
�238, at 734. An analogous approach will be suggested for the foreign sovereign compulsion
defense.
49. See Cantorv. Detroit Edison Co., 96 S. Ct. 3110, 3118-19 (1976) (public utility, although

presently bound by tariff structure involving distribution of free light bulbs, cannot assert
compulsion defense because it participated in decision leading to approval of present structure);
Parker v. Brown, 317 U.S. 341, 350 (1943) (state program imposed by legislative command);
Norman's on theWaterfront, Inc. v. Wheatley, 444 F.2d 1011, 1018 (3d Cir. 1971) (liquor board
regulation requiring filing of minimum liquor prices did not constitute government control of
prices themselves); Asheville Tobacco Bd. of Trade v. FTC, 263 F.2d 502, 509 (4th Cir. 1959)
(tobacco board control of warehouse selling time neither mandated nor approved nor

supervised by state); Graziano, supra note 15, at 129.
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Supreme Court recently stated that activity "prompted" by the state

does not fall within the defense; the activity must instead be

"compelled by direction of the state acting as sovereign." 50 Thus the
courts have recognized a state action defense when compulsory state
regulation resulted in anticompetitive activity,51 but have denied the
claim if the state scheme merely authorized private parties to adopt
anticompetitive arrangements. 52 Similarly, parties remain liable under
the Sherman Act if the regulatory scheme does not mandate the

particular trade-restraining activity challenged before the court.53
These distinctions delineating the level of compulsion necessary to

support a state action defense in the domestic context also can be

applied in evaluating compulsion by a foreign government.
In Continental Ore Co. v. Union Carbide & Carbon Co.,64 the

Supreme Court denied an antitrust defense based on alleged
compulsion by the Canadian Government.55 During World War II, the
Canadian Government appointed Electro Met, a local subsidiary of
Union Carbide, as its exclusive agent to purchase and allocate all
vanadium products required by Canadian industries. Continental Ore,
a former market supplier, brought suit alleging that Electro Met

conspired with Union Carbide to utilize Electro Met's exclusive

purchasing power to eliminate Continental from the Canadian

50. Goldfarb v. Virginia State Bar Ass'n, 421 U.S. 773, 790-91 (1975) (county bar
association's minimum fee schedule constituted price fixing in violation of Sherman Act).
51. Parker v. Brown, 317 U.S. 341, 346 (1943) (state plan effectively restricted competition

among raisin growers); Jeffrey v. Southwestern Bell, 518 F.2d 1129, 1133 (5th Cir. 1975) (state
scheme provided for utility rates to be fixed bymunicipalities rather than bymarketmechanism);
Allstate Ins. Co. v. Lanier, 361 F.2d 870, 871-72 (4th Cir. 1966) (state insurance statute required
adherence to uniform rate schedule).
52. See Cantor v. Detroit Edison Co., 96 S. Ct. 3110, 3114, 3118-19 (1976) (state approval of

utility's free light bulb program involved participation of both parties; no defense that utility
cannot cease programwithout approval); Norman's on theWaterfront, Inc. v. Wheatley, 444 F.2d
1011, 1018 (3d Cir. 1971) (approval ofminimum resale price scheme whereby liquor producers
filed binding price lists; conduct not protected by Parker); International Tel. & Tel. Corp. v.
General Tel. & Elec. Corp., 351 F. Supp. 1153, 1202 (D. Hawaii 1972) (state approval of utilities
merger does not cloakmergervrithParker immunity) , modified on othergrounds, 518F.2d913 (9th
Cir. 1975). But see Washington Gas Light Co. v. Virginia Elec. & Power Co., 438 F.2d 248, 252
(4th Cir. 1971) (state commission's failure to exercise authority to disapprove otherwise illegal
tying arrangement provided state action defense).
53. See, e.g., Goldfarb v. Virginia State Bar Ass'n, 421 U.S. 773, 790 (1975) (neither state law

leaving regulation of legal profession to state supreme court nor court's ethical codes mandated
fixed fee schedules); George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25, 31
(1st Cir.) (state competitive bidding scheme did not immunize defendant's attempt to secure

construction specifications that only it could meet), cert, denied, 400 U.S. 850 (1970); Asheville
Tobacco Bd. of Trade, Inc. v. FTC, 263 F.2d 502, 508-09 (4th Cir. 1959) (statute establishing
boards of trade did not require discriminatory allocation of warehouse sales time).
54. 370 U.S. 690 (1962).
55. Id. at 706-07.
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market.56 DistinguishingParker, the Court found that the exclusion of
Continental was not required by the Canadian purchasing scheme, but
instead resulted from the discretionary exercise of Electro Met's
agency powers.57 Electro Met could not derive a defense from
Canadian law's approval of its purchasing practices.58
The requirement of actual governmental compulsion was

underscored further in United States v. Watchmakers of Switzerland
Information Center, Inc. 59 United States and Swiss defendants signed
a private "Collective Convention" designed to regulate the
manufacture and distribution of watches and parts. They also agreed
not to deal with parties refusing to join the Convention or to comply
with the Convention's terms. 60 The Swiss Government subsequently
decreed that the exporting and pricing of watches and parts must

conform to the terms of the Convention, 61 although the decrees did

provide for the discretionary issuance of export permits for

nonconforming goods.62 This involvement convinced a district court
that the Swiss Government recognized and, as a practical matter,
approved the private agreements and their trade restraining effect.

Nonetheless, absent direct governmental action compelling
defendants' activities, the court held the watchmakers liable for
violations of the antitrust laws.63
In contrast to the facts in Watchmakers, the district court in

Interamerican did find sovereign compulsion in the Venezuelan
Government's efforts to ensure that crude oil suppliers complied with
an oil boycott decision.64 A government regulatory commission
authorized to suspend shipping licenses instructed defendants to cut

off plaintiff s oil supply. 65 Although no written statute or formal
administrative regulation required the boycott, the court found that

56. Id. at 695.
57. Id. at 706-07.
58. Id. ; see United States v. Sisal Sales Corp., 274 U.S. 268, 276 (1927) (defendants' attempts

to monopolize world sisal market not immunized by Mexican legislation aiding their scheme).
59. [1963] Trade Cas. q70,600, at 77,414 (S.D.N.Y. 1962).
60. Id. at 77,425-27. To carry out this agreement the Swiss association also agreed to

maintain and implement a separate blacklist, which was legal and enforceable under then-

existing Swiss law. Id. at 77,447-48.
61. Id. at 77,428-29 (findings of fact 94, 96).
62. Id. at 77,429 (finding of fact 101).
63. Id. at 77,456-57.
64. Interamerican Ref. Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291, 1296 (D. Del.

1970); see notes 37-42 supra and accompanying text.

65. 307 F. Supp. at 1294-95. The instruction came to defendants after two days of hearings
before Venezuelan officials, and a report of the hearings appeared in an official agency
publication.
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Venezuela left the defendants no choice but to obey. 66 Moreover, the
court refused to inquire into the validity of the government restriction,
although courts in domestic state action cases usually examine the

procedure followed by the government. 67
The Arab boycott satisfies the standards of compulsion articulated

in domestic and foreign state action cases. The boycott regulations
mandate specific practices that amount to a concerted refusal to
deal. 68 The decision to exclude particular traders from the market

originates not with private parties, but with the Arab States

maintaining the blacklist. 69 The boycott and blacklist are not only
"facts of economic and industrial life," 70 but also an integral part of
the official legal structure of the Arab world. 71 Although companies
violating the boycott sometimes can escape the blacklist or receive
contracts in Arab League countries despite their blacklisted status, 72

discretionary waivers are not built into the boycott system. 73 Private
parties complying with the boycott terms as a condition of doing
business thus may satisfy the threshold requirement of compulsion
necessary to raise a state action type of defense.74 The level of
compulsion, however, may vary according to the situation of the
individual company. A corporation with a large investment in a given

66. Id. at 1297-98. Plaintiffs failed to demonstrate that defendants either acted voluntarily
pursuant to delegated authority or procured the government order. Compare id. at 1298 with
Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 706-07 (1962) and United
States v. Sisal Sales Corp., 274 U.S. 268, 273 (1927).
67. 307 F. Supp. at 1295, 1298-99. This standard should benefit firms operating in countries

where regulatory decisions are not imposed with the same systemized formality as in the United
States. See Graziano, supra note 15, at 143.
68. See notes 20-33 supra and accompanying text.

69. See note 4 supra and accompanying text; cf. Continental Ore Co. v. Union Carbide &
Carbon Corp., 370 U.S. 690, 706-07 (1962) (exclusion resulted from private discretionary
exercise of delegated governmental authority).
70. United States v. Watchmakers of Switz. Infor. Center, Inc., [1963] Trade Cas. <J70,600,

at 77,456-57 (S.D.N.Y. 1962) (trade restraining practice must be more than fact of economic life
to provide defense).
71. See note 4 supra.
72. See The Arab Boycott Moves into a Selective Phase: How Companies Can Operate, 1975

Bus. Int'l 65, 65-66.
73. See Contempt Proceedings, supra note 3, at 147-49; cf. United States v. Watchmakers of

Switz. Infor. Center, Inc., [1963] Trade Cas. ^70,600, at 77,429 (S.D.N.Y. 1962) (finding of fact
101) (decree provided explicit authority to waive trade restraining terms of export). Selective
nonenforcement by the Arabs of their law does not dilute the requirement that the law be
obeyed. Cf. United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 225-28 (1940)
(Government's prior knowledge of and acquiescence in challenged activity not a bar to
enforcement suit); United States v. Firestone Tire & Rubber Co., 374 F. Supp. 431, 433-34
(N.D. Ohio 1974) (same).
74. See Goldfarb v. Virginia State Bar Ass'n, 421 U.S. 773, 790-91 (1975) (finding of

compulsion is threshhold inquiry for state action defense).
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country probably can make a more colorable claim of foreign
compulsion than can a company that submits to boycott demands to
secure a single contract or to penetrate an untapped market.
The nature of compulsion may be different abroad than in the

United States. In the domestic state action context, a corporation
doing business in a state must obey the laws and regulations of that
state or face civil or criminal penalties. In the boycott situation, a firm
that refuses to comply with the boycott is blacklisted and loses the
opportunity to do business in Arab League nations. 75 Whether the
financial loss that would result constitutes sufficient compulsion for
the foreign sovereign compulsion defense can be evaluated only on the
facts of each case.

POLICY LIMITATIONS TO THE RECOGNITION OF SOVEREIGN

COMPULSION

Even if an entity demonstrates sufficient compulsion to call forth
the defense, policy considerations inherent in the relationship of

sovereigns may limit its application. In the domestic context, the
Supreme Court recognized in Parker that the Sherman Act does not

prevent states from creating an independent system of public
regulation in place of unfettered competition. 76 The state cannot,
however, exercise unlimited discretion in formulating anticompetitive
regulatory schemes. The law or regulatory scheme may not permit
violations of the Constitution, 77 normay the state place undue burdens
on interstate commerce in violation of the commerce clause. 78 The

75. The firm also might incur criminal penalties for violations of boycott laws. E.g., Law No.

10 of 1958, Unified Law of the Boycott of Israel, Art. Vm (1958) (Jordan) (provision for hard
labor, penalties, and confiscation of goods). This suggests that the level of compulsion might be
on a par with domestic compulsion, although the firm does retain the ability to cease doing
business in the foreign nation.

76. 317 U.S. at 350; see George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d
25, 30 (1st Cir.) (state must determine that competition not optimum goal and must provide
alternate public regulation), cert, denied, 400 U.S. 850 (1970); Asheville Tobacco Bd. of Trade,
Inc. v. FTC, 263 F.2d 502, 509 (4th Cir. 1959) (state must formulate policy and corresponding
framework of control when limiting free competition).
77. See Eastern R.R. Presidents Conf. v. Noerr Motor Freight Co., 365 U.S. 127, 136 (1961)

(passage or enforcement of state law is question for legislature or executive if law conforms to

Constitution). In Parker the Court recognized that in a dual system of government, state

sovereignty prevails unless specifically limited by Congress. The Court viewed the statutory
language and history of the Sherman Act as not intended to restrain state legislative activity.
317 U.S. at 350-51.
78. U.S. Const, art. I, �8, cl. 3; see Cantor v. Detroit Edison Co., 96 S. Ct. 3110, 3127 (1976)

(Blackmun, J., concurring) (state action affecting competition among states subject to searching
review); Pike v. Bruce Church, Inc., 397 U.S. 137, 146 (1970) (state order requiring in-state

labeling of cantalopes violated commerce clause); Polar Ice Cream & Creamery Co. v. Andrews,
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states may not promulgate laws or regulatory schemes that directly
conflict with federal law. 79 Thus, although the state action doctrine
allows a state regulatory system to conflictwith the general purpose of
the Sherman Act to promote unrestrained competition, the courts will
invalidate it if it violates the broader confines of the Constitution.
The foreign sovereign compulsion defense should be accorded

analogous treatment. Courts should examine the regulatory schemes
of a foreign nation to determine if they conflict so strongly with United
States policy that no anticompetitive effect can be condoned. Two

approaches to this policy analysis are suggested: First, an analogy to
the act of state approach, which accords presumptive validity to the
acts of a foreign sovereign within its own borders, but closely
scrutinizes acts with intended extraterritorial effect; secondly, a

comity approach, which directs two nations with concurrent

jurisdiction over a matter to consider the relative importance of each
other's law before imposing conflicting standards of conduct.

Act of State Approach. In invoking the act of state doctrine,
United States courts traditionally have refused to inquire into the

validity of the public acts of a foreign sovereign within its own

territory.80 The doctrine arises most frequently in expropriation

375 U.S. 361, 379 (1964) (Florida statute and regulations excluding out-of-State milk violated
commerce clause); New Mexico v. American Petrofina, Inc., 501 F.2d 363, 367 n.8 (9th Cir.
1974) (dictum) (state activity must be carried on within confines of commerce clause). See
generally Note, The Commerce Clause and State Antitrust Regulation, 61 Colum. L. Rev. 1469
(1961).
79. See U.S. Const, art. 6, �2 (supremacy clause); Note, Parker v. Brown: A Preemption

Analysis, 84 Yale L.J. 1164, 1167-68 (1975). See also Schwegmann Bros. v. Calvert Distillers
Corp., 341 U.S. 384, 387-89 (1951) (Louisiana statute allowing enforcement of price schedule
on nonsigning retailers deemed inconsistent with Miller-Tydings exemption to Sherman Act).
80. See, e.g., Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427-37 (1964) (Cuban

Government's expropriation of sugar plantation constitutes act of state); Oetjen v. Central
Leather Co., 246 U.S. 297, 303-04 (1918) (Mexican revolutionary general's confiscation of
goods constitutes act of state); Occidental Petroleum Corp. v. Buttes Gas & Oil Co., 331 F.
Supp. 92, 109-10 (CD. Cal. 1971) (nation's claim to offshore oil fields constitutes act of state
although allegedly instigated by private parties), affdper curiam, 461 F.2d 1261 (9th Cir.), cert.
denied, 409 U.S. 950 (1972).
The classic American statement of the doctrine appeared in Underhill v. Hernandez:

Every sovereign State is bound to respect the independence of every other

sovereign State, and the courts of one country will not sit in judgment on the acts

of the government of another done within its own territory. Redress of grievance
by reason of such acts must be obtained through the means open to be availed of

by sovereign powers as between themselves.
168 U.S. 250, 252 (1897).
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cases,81 but also has been invoked as a defense to antitrust claims.82
The extension of presumptive validity to foreign acts or laws is

comparable to the treatment accorded state regulatory schemes in the
domestic context; both involve the acts of sovereigns within the area of
their primary jurisdiction.
The presumption of validity for a nation's acts only extends as far as

its borders.83 If the foreign nation attempts to affect interests within
the United States, the courts refuse to apply the doctrine unless the

sovereign act is consistent with United States law and policy. 84 For
example, in Republic of Iraq v. First National City Bank85 the United
States Court of Appeals for the Second Circuit refused to recognize an

Iraqi Government ordinance that purported to confiscate the New
York-based assets of the late King Faisal II. 86 The court determined
that principles in case law87 and in the United States Constitution
showed a policy against confiscation. 88 Despite the Iraqi
Government's asserted intention to use the assets for humanitarian

81. E.g., Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964); Ricaud v. American

Metal Co., 246 U.S. 304 (1918); F. Palacio y Compania, S.A. v. Brush, 256 F. Supp. 481

(S.D.N.Y. 1966), aff'd per curiam, 375 F.2d 1011 (2d Cir.), cert, denied, 389 U.S. 830 (1967).
The Supreme Court recently had an opportunity to reconsider its holding inSabbatino. Alfred

Dunhill of London, Inc. v. Cuba, 425 U.S. 682, 689 n.5 (1976). The Court reaffirmed Sabbatino,
and held that the act of state doctrine does not extend to acts committed by foreign sovereigns
in the course of their purely commercial operations. Id. at 706.
82. See American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909); Occidental

Petroleum Corp. v. Buttes Gas & Oil Co., 331 F. Supp. 92 (CD. Cal. 197 1), aff'dper curiam, 461
F.2d 1261 (9th Cir.), cert, denied, 409 U.S. 950 (1972). In Occidental the defendant allegedly
created a monopoly by instigating a Persian Gulf Trucial State and an Iranian oil company to
claim ownership of offshore oil fields to which plaintiff had been granted drilling concessions by
an adjacent state, id. at 100-01. Relying on the act of state doctrine to dismiss the complaint, the
court held that an antitrust claim could not be based solely on inducement of acts committed by
a foreign sovereign within its own territory. Id. at 110-11.
83. Tabacalera Severiano Jorge, S.A. v. Standard Cigar Co., 392 F.2d 706, 715-16 (5th Cir.)

(act of state doctrine inapplicable to debtwith situs in United States), cert, denied, 393 U.S. 924

(1968); see Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964) (no review of

expropriation of propertywithin foreign sovereign's territory); Underhill v. Hernandez, 168 U.S.

250, 252-54 (1897) (no review ofmilitary commander's denial of passport to leave Venezuelan

city).
84. United States v. Pink, 315 U.S. 203, 230-31 (1942) (expropriation consistentwith United

States policy as determined by executive agreement); Republic of Iraq v. First Nat'l City Bank,
353 F.2d 47, 51 (2d Cir. 1965) (confiscation inconsistent with domestic policy; no recognition),
cert, denied, 382 U.S. 1027 (1966); Restatement, supra note 1, �43.
85. 353 F.2d 47 (2d Cir. 1965), cert, denied, 382 U.S. 1027 (1966).
86. Id. at 49-50.

87. Id. at 51; see Zwack v. Kraus Bros., 237 F.2d 255, 259 (2d Cir. 1956); Vladikavkazsky Ry.
v. New York Trust Co., 263 N.Y. 369, 378, 189 N.E. 456, 460 (1934); Plesch v. Banque
Nationale de la Republique d'Haiti, 273 App. Div. 224, 230-31, 77 N.Y.S.2d 43, 49, aff'd per
curiam on other grounds, 298 N.Y. 573, 81 N.E.2d 106 (1948).
88. 353 F.2d at 52 (constitutional guarantees of due process and prohibition of bills of

attainder demonstrate historic disapproval of confiscation).
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purposes, the court concluded that any noncompensated confiscation
contradicted United States policy.89 Similarly, in United States v.

Pink 90 the Supreme Court examined United States policy and law to

give legal recognition to a Soviet decree intended to expropriate assets

held in the United States. 91 Ownership of the assets was transferred
from the Soviet Union to the United States by the Litvinov

Assignment, into which the United States entered pursuant to the
official recognition of the Soviet Government. 92 The Court concluded
that United States policy, as embodied in the Assignment, recognized
the validity of the extraterritorial expropriation. 93 The Court held,
therefore, that private rights in the expropriated property were

extinguished by the original Soviet decree and that the property
passed to the United States by virtue of the Assignment. 94
The act of state theory suggests three conclusions. First, United

States courts may not examine the sovereign acts of the Arab nations
when those nations enforce compliance with the boycott within their
own borders.96 Secondly, courts should not accord presumptive
validity to the actions of the Arab nations in attempting to impose the
boycott on activitywithin the United States, but should recognize such
actions only if consistent with the law and policy of the United States.
Thirdly, the sovereign compulsion defense may protect parties whose

actions, compelled within a foreign nation, are presumptively valid
even if they indirectly affect United States commerce. When the

sovereign attempts to compel activity outside its borders, a United
States court can examine its consistency with United States law and
refuse to allow the defense if the activity is contrary to United States
policy. This test would allow nations to order their affairs for their

public's good and would provide reasonable certainty for American
businessmen.
Under this suggested approach, businesses that comply with

boycott regulations within the Arab states, by refusing to export goods
to Israel, for example, or by refusing to use goods from blacklisted
sources in in-country manufacturing, would be able to assert the

89. Id. at 49 n.l, 52.

90. 315 U.S. 203 (1942).
91. Id. at 234.

92. Id. at 211-13.
93. Id. at 224-25 (national policy favors elimination of tensions between two nations).
94. Id. at 234.
95. The Arab League nations satisfy the criteria enumerated in Sabbatino: they are taking

action within their own territory; they are recognized governments; and no treaty or agreement
establishes controlling legal principles regarding the boycott. See 376 U.S. at 428. Moreover,
the implications of the boycott on United States foreign policy are enormous, indicating that the
courts should defer to the political branches. See id.
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defense.96 The site of boycott compliance becomes extraterritorial,
however, if a firm producing goods in the United States for export to
Arab nations refuses to purchase components from firms in the United
States. In the latter situation the conduct should be examined for

consistency with United States policy.97
The United States Government opposes the Arab boycott and

strongly discourages, but does not prohibit, compliance by United
States businesses. The United States Government itself has imposed
boycotts, however, to further national security or foreign policy
interests, and has required recipients of United States assistance to
adhere to the restrictions.98 Because the United States recognizes
boycotts as legitimate instruments of foreign policy when used against
nations whose policies the United States opposes, the United States
cannot allege automatically that the Arab boycott offends its policy
simply because it is directed at a nation friendly to the United States.
Other factors, however, do suggest a legislative determination that the
boycott offends United States policy.
The Tax Reform Act of 1976 contains the only United States

legislation directly penalizing participation in international boycott
activities. 99 To the extent that certain tax benefits are attributable to

96. See Interamerican Ref. Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291, 1296 (D.
Del. 1970) (oil exported in accordance with regulations imposed in country of origin; no

liability).
97. Cf. Republic of Iraq v. First Nat'l City Bank, 353 F.2d 47,51 (2d Cir. 1965), cert, denied,

382 U.S. 1027 (1966); RESTATEMENT, supra note 1, �43.
98. See Mutual Defense Assistance Control Act of 1951, �101, 22 U.S.C. �1611 (1970)

(export of strategic commodities to nations threatening United States security prohibited; no
assistance to countries refusing to comply with embargo); Foreign Assistance Act of 1961,
� 620(a), 22 U.S.C. � 2370(a) (1970) (trade with Cuba prohibited; aid to countries giving
assistance to Cuban Government prohibited absent presidential approval); Trading with the

Enemy Act, � 3, 50 U.S.C. app. � 3 (1970) (tradingwith enemy, either directly or through others,
prohibited). See generally Business Pressure Hearings, supra note 7, at 223-25 (1976)
(Department of State memorandum on boycott provisions in United States law and Arab

boycott). Numerous other nations, as well as the United Nations, employ the boycott weapon.
See Muir, The Boycott in International Law, 9 J. Int. L. & Econ. 187, 189-93 (1974).
99. See Pub. L. No. 94-455, �� 1061-1064, 1066-1067, 90 Stat. 1649, 1654 (1976) (to be

codified in scattered sections of 26 U.S.C). United States law does impose a double duty on

articles imported into the United States under agreement that the importer will refuse to deal
with another person. 15 U.S.C. �73 (1970). This provision probably would cover only an

insignificant amount of Arab boycott-related trade, because that trade primarily involves

exports, not imports.
Several bills introduced but not passed in the 94th Congress were aimed directly at

discouraging or prohibiting compliance with the boycott. See H.R. 5913, 94th Cong., 1st Sess.,
121 Cong. Rec. H2739 (daily ed. Apr. 14, 1975) (bill to prohibit support of boycott against
country friendly to United States); H.R. 5246, 94th Cong., 1st Sess., 121 Cong. Rec. H2133
(daily ed. Mar. 20, 1975) (bill to impose sanctions on persons discriminating against United
States firms because of religion, race, national origin, sex, or lawful support for another
country); H.R. 4967, 94th Cong., 1st Sess., 121 Cong. Rec. H1788 (daily ed. Mar. 14, 1975) (bill
to prohibit actions furthering or supporting boycott against country friendly to United States).
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boycott related activities, 100 the Act denies the benefits of foreign tax
credits,101 deferral of earnings of foreign subsidiaries,102 and status as

a Domestic International Sales Corporation (DISC) 103 to any person
who agrees to participate in or cooperate with the boycott. 104 In

addition, the Export Administration Act of 1969 105 states that United
States policy opposes boycotts imposed against countries friendly to
the United States.106 In enacting the legislation, however, Congress
rejected proposals to prohibit cooperation with such boycotts.107
Instead, the statute merely encourages and requests noncooperation
by domestic concerns, 108 and requires that companies report requests
for compliance or information concerning the boycott. 109

The Commerce Department, charged with effectuating the Export
Administration Act, 110 has maintained a tolerant attitude toward the
Arab boycott. Although regulations promulgated by the Department
state a policy of opposing compliance, until November 1975 they
specifically stated that companies were not legally prohibited from

boycott participation. 111 Moreover, the Department assisted Arab

100. Tax Reform Act of 1976, Pub. L. No. 94-455, � 1064(a), 90 Stat. 1651 (to be codified in
I.R.C. � 999(b)).
101. Id. �1061, 90 Stat. 1649 (to be codified in I.R.C. �908).
102. Id. �1062, 90 Stat. 1650 (amending I.R.C. � 952(a)).
103. Id. �1063, 90 Stat. 1650 (amending I.R.C. � 995(b)(1)(D)). A Domestic International

Sales Corporation (DISC) is a corporation with 95% of its assets and income coming from ex

ports. It pays no direct tax on its income. A portion of its earnings are deemed distributed to

the shareholders and are taxed to them. The remainder, representing a portion of any increase
in the DISC's export earnings, escapes taxation until liquidation of the DISC. See S. Rep. No.
938, 94th Cong., 2d Sess. 291-92, reprinted in [1976] 9A U.S. Code Cong. & Ad. News 543, 825-
27.

104. Tax Reform Act of 1976, Pub. L. No. 94-455, � 1064(a), 90 Stat. 1651 (to be codified in
I.R.C. � 999(b)); see S. Conf. Rep. No. 1236, 94th Cong., 2d Sess. 465-70 (1976). The Act covers
compliance with any international boycott based on race, nationality, or religion, imposed as a

condition of doing business within or sale of products to the imposing country. Tax Reform Act
of 1976, Pub. L. No. 94-455, � 1064(a), 90 Stat. 1652 (to be codified in I.R.C. � 999(b)(3)). It does
not penalize compliance with prohibitions on the import of goods produced in the boycotted
country or with prohibitions imposed by a country on the export of its own products to a

boycotted country. Id. (to be codified in I.R.C. � 999(b)(4)(B), (C)).
105. 50 U.S.C, app. |�� 2401-2413 (1970 & Supp. IV 1974). Although the Act was to expire

on September 30, 1976, it apparently was extended by Executive order. Compare id. �2413
(Supp. IV 1974) with Exec. Order No. 11,940, 41 Fed. Reg. 43,707 (1976), reprinted in 50
U.S.C.A. app., at 2149 (Supp. 4 Dec. 1976).
106. 50 U.S.C. app. �2402(5) (Supp. IV 1974).
107. The provisions would have made response to boycott questionnaires illegal. See

Hearings on S. 948 to Amend Section 2 of The Export Control Act of 1949 Before the Senate
Comm. on Banking & Currency, 89th Cong., 1st Sess. 3 (1965).

108. 50 U.S.C. app. �2402(5) (Supp. IV 1974).
109. Id. � 2403(b)(1); see 15 C.F.R. �369.4 (1976).
110. 50 U.S.C. app. � 2403(a)(1) (1970).
111. See 15 C.F.R. � 369.1 (1975) (amended 1976).
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governments in contacting United States corporations by circulating
contract opportunities, many ofwhich required boycott compliance. 112

The Department recently modified its regulations to indicate that the
boycotting of one United States firm by another, pursuant to

restrictive foreign trade practices, "may constitute a violation of the
United States antitrust laws."113 In addition, the Department no

longer accepts contracts from foreign governments that contain

boycott language. 114

Several reasons explain the ambiguous expressions of United
States policy. Prohibition of corporate compliance with the boycott
would be a strong statement of disapproval of a policy that the Arab
nations consider extremely important to their national interests. 115

Cooperation between the United States and the Arab League nations
may be essential to maintaining American access to Arab oil and
American political and economic presence in the Middle East.116
Although Arab countries would experience some economic loss if they
excluded all American businesses, the Arab nations can secure most

goods from other sources. 117The United States, in contrast, would lose
both the domestic economic stimulus provided by the foreign
contracts and the political influence that accompanies economic
investment abroad. Some observers report that the Arab

governments, prompted by a desire to obtain United States goods,
technology, or capital, have been decreasing their demands for

boycott compliance. 118 For these reasons, although United States

policy may oppose the Arab boycott itself, Congress and the
Executive have chosen to disapprove, but not to outlaw, cooperation
by domestic businesses.

Comity Approach. Even if the Arab boycott can be shown to
contradict United States policy, considerations of international
comity suggest that courts should consider the legitimate interests of

112. See Contempt Proceedings, supra note 3, at 191-95.
113. 15 C.F.R. � 369.3(a) (1976).
114. See Dep't of Commerce Secretary's Circular No. 21, Nov. 26, 1975 (copy on file at the

Georgetown Law Journal).
115. Legislation Hearings, supra note 5, at 21 (statement of John K. Tabor, Under Secretary

of Commerce); Kestenbaum, supra note 11, at 28 & n.89.
116. See Legislation Hearings, supra note 5, at 104-09 (statement of Gerald Parsky, Assistant

Secretary of the Treasury); Business Pressure Hearings, supra note 7, at 80-81 (statement of
Charles W. Hostler, Assistant Secretary of the Treasury).

117. See Business Pressure Hearings, supra note 7, at 80, 99-100; Bus.Week, Dec. 15, 1975,
at 32.

118. See Legislation Hearings, supra note 5, at 107; The Arab BoycottMoves into a Selective
Phase: How Companies Can Operate, 1975 Bus. Intx 65, 66.
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both sovereigns before applying the law of one and denying the law of

the other. 119 Concepts of comity often appear in consent decrees

relating to antitrust violations occurring in international commerce.
120

The language of the consent decree may provide an exemption for

conduct in a foreign country required or prohibited by foreign law,
although it does not exempt conduct required by a foreign government
in the United States or affecting the export trade of United States

firms.121
The Restatement of Foreign Relations Law proposes several

criteria for courts to use in weighing sovereign interests. 122 Section 40

of the Restatement directs each state to balance the importance of its
domestic law against the importance of the foreign law, considering
national security and domestic welfare interests. 123 The Sherman Act
forms a keystone in the American economic system by protecting a

fundamentally competitive market economy from domination by
groups of individuals imposing private schemes of ordering for their
own benefit. 124 The Arab League states, however, consider the boycott
necessary to their defense against Israeli aggression. 125 Both boycott
regulations and the Sherman Act carry heavy penalties for violations,
indicating their importance to the respective countries. A violation of
the Sherman Act subjects parties to governmental suits for injunctions
and criminal penalties 126 as well as to private treble damage actions. 127

119. See Restatement, supra note 1, �40.
120. See British Nylon Spinners, Ltd. v. Imperial Chem. Indus., Ltd., (1952] 2 All E.R. 780

(C.A.) (interlocutory injunction); British Nylon Spinners, Ltd. v. Imperial Chem. Indus., Ltd.,
[1954] 3 All E.R. 88 (Ch.) (specific performance). Inlmperial Chemical, the United States District
Court for the Southern District of New York, as part of an antitrust consent decree, ordered a

corporation to grant immunity from its exclusive patent arrangements, in effect directing it not
to assert its British patent rights. See United States v. Imperial Chem. Indus., Ltd., 105 F. Supp.
215, 228-31 (S.D.N.Y. 1952). Subsequently, one of Imperial Chemical's exclusive licensees,
British Nylon Spinners, Ltd., sued for specific performance of its patent license. Noting that the
United States judgment had been formulated to allow compliance with the order of a foreign
court, the court concluded that Imperial Chemical would not violate its consent decree by
complying with the decree of a British court. [1954] 3 All E.R. at 92; see [1952] 2 All E.R. at 784
(Denning, L.J.) (saving clause in decree prevents conflict between national laws). See generally
Restatement, supra note 1, �40, at 121-22.
121. E.g., United States v. Watchmakers of Switz. Infor. Center, Inc., [1965] Trade Cas.

<J71,352 at 80,491 (S.D.N.Y. 1965); United States v. Gulf Oil Corp., [1960] Trade Cas.
<I69,851, at 77,349 (S.D.N.Y. 1960); United States v. Standard Oil Co., [1960] Trade Cas.
�69,849, at 77,340 (S.D.N.Y. 1960); United States v. United Fruit Co., [1958] Trade Cas.
968,941, at 73,801 (E.D. La. 1958).
122. Restatement, supra note 1, �40.
123. Id.; see Note, Extraterritorial Application of the Antitrust Laws: A Conflict of Laws

Approach, 70 Yale L.J. 259, 279 (1960).
124. See Northern Pac. Ry. v. United States, 356 U.S. 1, 4 (1958).
125. See note 4 supra.
126. 15 U.S.C. �� 1, 4 (1970 & Supp. IV 1974).
127. 15 U.S.C. �15 (1970).
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A violation of the boycott regulations precludes further business with
Arab countries, results in blacklisting of the violator, and can result in
criminal penalties. 128

Section 40 of the Restatement also directs courts to consider the
nationality of the parties, 129 the territorial base of the activity, 130 and
the extent to which enforcement can reasonably be expected to
achieve compliance with the rule enforced. 131 Although the territorial
base of the activity may vary, the analysis here is identical to that
advanced earlier�the more the activity occurs in an Arab coun

try, the more United States courts should defer to foreign law. 132

The most important factor in the Arab boycott situation is the extent

to which enforcement can be expected to achieve compliance. As the
Supreme Court has recognized, the antitrust laws cannot compel
competition; 133 prohibiting businesses from complying with the

boycott will neither end the boycott nor gain access to Arab markets
for blacklisted firms. Enforcement of the Sherman Act, however,
would restrict the force of the boycott to the territorial reach of the
Arab nations and would limit the competitive advantage enjoyed by
firms complying with the boycott.

Conclusion

Application of the Sherman Act to the actions of firms complying
with the Arab boycott presents the dilemma of inconsistent

requirements imposed on private multinational enterprises by
different sovereign governments. Analogizing from the state action
defense to antitrust actions suggests that courts should recognize a

similar defense for foreign sovereign compulsion. The fundamental
diversity of interests that may exist between national sovereigns
indicates that the courts should limit the foreign sovereign compulsion
defense, but even with these limits, the rationale underlying the act of
state doctrine suggests that United States courts accept the validity of
the Arab boycott when applied to activity within the Arab League
states. When the conduct ofUnited States firms in complying with the
boycott occurs within the United States, the courts should examine

128. E.g., Law No. 10 of 1958, Unified Law of the Boycott of Israel (1958) (Jordan);see note

4 supra (domestic laws).
129. Restatement, supra note 1, � 40(d).
130. Id. � 40(c).
131. Id. � 40(e).
132. See notes 95-97 supra and accompanying text.

133. United States v. Reading Co., 226 U.S. 324, 369-70 (1970).



1977] Sovereign Compulsion 1023

the boycott in light of United States law and policy, without undue
deference to foreign laws.
Because the United States in the past has promulgated and

enforced primary and secondary boycotts against unfriendly nations,
the Arab boycott is not flatly contrary to United States policy. Absent
a definitive statement of legislative policy prohibiting boycott
compliance, the Sherman Act does not prohibit a businessman from

following the mandatory boycott laws imposed by the Arab sovereigns
as a condition of doing business, even if those laws require conduct
within the United States. It is not the courts' proper role, when
interpreting the Sherman Act, to decide that the boycott is contrary to
United States policy merely because Israel is a nation friendly to the
United States. That determination should be made by Congress
through clear and unambiguous legislation forbidding compliancewith
the boycott.

Elaine S. Falender



 



CONFLICTS OF INTEREST AND THE
FORMER GOVERNMENT ATTORNEY

The continuing stability of our system of government depends in

large part on public confidence in the system by which justice is

dispensed. 1 Attorneys, who constitute a major part of this system of

justice, inspire such confidence by adhering to high standards of

ethical conduct.2 Such standards are especially important for

government attorneys,3 whose highly visible position makes them

1. ABA Canons ofProfessional Ethics Preamble (1908) [hereinafter cited as ABA Canons].
2. ABA Code of Professional Responsibility Preamble (1970) [hereinafter cited as ABA

Code]; see H. DRINKER, Legal Ethics 3 (1953) (lawyer must do more than merely comply with
Canons to win approval of society).
3. The label "government attorney" includes not only lawyers working for executive agencies

but also members of the judiciary, elected officials, and prosecutors. Different ethical rules
govern each of these classes. See ABA Code of Judicial Conduct (judges); ABA Code, supra
note 2, EC 8-8 (legislators); id. EC 7-13 (prosecutors). Each class must adhere to strict ethical
standards. See, e.g., ABA Code of Judicial Conduct Canon 1 (1972) (judge should uphold
integrity and independence of judiciary); id. Canon 2 (avoidance of appearance of impropriety
necessary to promote public confidence in judiciary); ABA Comm. ON PROFESSIONAL ETHICS,
Opinions, No. 262 (1944) (part-time state prosecutor's representation of private clients before
federal boards not improper if it would not undermine public confidence in impartial
administration of justice) [hereinafter cited as ABA Opinions]; id. No. 30 (1931) (harmful to
public interest for elected prosecutor in one state to serve as defense counsel in another state).
Compare ABA Code, supra DR 9-10 1(A) (lawyer barred from accepting private employment on
matter if he has acted on merits in judicial capacity) and ABA Comm. on Professional Ethics,
Informal Opinions, No. 1182 (1971) (DR 9-101(B) proscribes former legislator accepting
private employment to contest constitutionality of legislation for which he voted) [hereinafter
cited as ABA Informal Opinions] and ABA Opinions, supra No. 135 (1935) (former prosecutor
cannot appear as counsel in civil litigation arising from accident he investigated while public
servant) with ABA Code, supra DR 9-101(B) (lawyermay not work in private capacity on matter
in which he had substantial responsibility as public employee).
This Comment analyzes the ethical responsibilities of all three classes of former government

attorneys, but only insofar as they are all former public employees or officials; treatment of the
ethical restrictions peculiar to each class is beyond the scope of this article.
A large number of government attorneys are potentially affected by the ethical problems

common to all classes. An estimated 11,000 attorneys hold civilian appointments in executive
branch agencies of the federal government, while another 5000 serve as judge advocates in the
military. Poirier, 77ie Federal Government Lawyer and Professional Ethics, 60 A.B.A.J. 1541,
1541 (1974). Over 500 attorneys hold jobs in the federal legislative branch. See 1 Martindale-
Hubbell Law Directory 1111-17 (1976). The judicial branch employs nearly 2500 attorneys.
Letter from Raymond Mealy, Chief, Administrative Office Branch, Administrative Office of the
United States Courts, to author (Feb. 10, 1977) (copy on file at the Georgetown Law Journal);
Interview with Viola Collins, Personnel Assistant, Administrative Office of the United States
Courts, inWashington, D.C. (Feb. 17, 1977). Although current state government figures are not

available, preliminary results from a survey being conducted by the Bureau of the Census
indicates that nearly 50 percent of the employees of state legal services and prosecution agencies
are attorneys. Letter from Diana M. Cull, Chief, Criminal Justice Statistics Branch,
Governments Division, Bureau of the Census,, to author (Nov. 9, 1976) (copy on file at the
Georgetown Law Journal).
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instrumental in upholding the public trust.4 The government attor
ney's responsibility to represent the public interest also imposes
special ethical considerations.5
Many government attorneys, however, choose not to make

government service a career, and enter or return to private practice.6
This flow of attorneys benefits the government by bringing seasoned
lawyers and enthusiastic law school graduates into public service, and
gives attorneys an opportunity to acquire expertise and skills that can
benefit their subsequent private practice. 7 The obvious danger is that
the representation of private clients in matters which the attorney
handled while a government employee will present ethical conflicts.8

4. See Exec. Order No. 11,222, �201(c), 3 C.F.R. 156, 156-57 (1974), reprinted in 18 U.S.C.

� 201 , at 4167 (1970) (government employees shall avoid appearance of conduct that adversely
affects confidence of public in integrity of government); 5 C.F.R. �735.201a(f) (1976) (same)
(regulations enacted pursuant to Executive Order No. 11,222).
The prevailing atmosphere of distrust of the attorney's role in government, exemplified in

recent well-documented criticism of the "revolving door" system between federal agencies and

departments and private firms, renders the former government attorney's adherence to the

highest ethical standards of particular significance. See generally Common Cause, Serving Two
Masters 51-62 (1976) (study of conflicts of interest in the federal executive branch stemming
from postgovernment employment in private sector); J. Goulden, The Superlawyers (1971)
(details role of large Washington, D.C. law firms in department and agency lawmaking); Jenkins,
Working Both Sides of the Court, Student Law., Feb. 1977, at 34 (same).

5. Although the government attorney represents the public interest, his client is the

organization for which he works and through which his responsibility to the public interest is

fulfilled. Federal Bar Association Professional Ethics Committee, 77ie Government Client and

Confidentiality: Opinion 73-1, 32 Fed. Bar J. 71, 72 (1973);c/. Poirier, supra note 3, at 1543 (text
of Federal Ethical Consideration 4-4) (government attorney not involved in representation of
individual civilian or military client must assist department or agency in complying with
Freedom of Information Act, 5 U.S.C. �552 (1970)).

6. For instance, approximately 18% of the FTC's 600 attorneys leave the Commission each

year, two-thirds of whom have been with the agency less than 3 years. Two-thirds of those who
leave enter private practice. Jenkins, supra note 4, at 52.

7. See Kaufman, 77ie Former Government Attorney and the Canons ofProfessional Ethics, 70
Harv. L. Rev. 657, 668 (1957).

8. This Comment does not attempt to deal with the problems encountered by the attorney
who leaves the private sector to enter government service, but the issues presented are

analogous. All lawyers are expected to meet the axiomatic norms of professional conduct
expressed in the Canons of the ABA Code. ABA Code, supra note 2, Preamble. The restrictions
of Canons 4 and 5 would apply, as would Canon 9's prohibiton against the appearance of

impropriety. ABA Committee on Professional Ethics,Formal Opinion 342, 62 A.B.A.J. 517, 521
(1976) (Canons 4 and 5) [hereinafter cited as ABA Opinion 342]; see Kenner v. Commissioner,
387 F.2d 689, 692 (7th Cir.) (Canon 9's prohibition against appearance of impropriety applies
to attorney who accepts employment with IRS in same matters in which he had represented
private client), cert, denied, 393 U.S. 841 (1968). If the attorney is disqualified, other attorneys
in his government office would not be prohibited from continuing in the case if the disqualified
attorney is adequately screened. ABA Opinion 342, supra. In contrast to the private attorney
and his firm, the government employee with a fixed salary has no financial motive to violate the
Code's restrictions. Id. Also, even more than a private attorney the government lawyer has a

duty to seek justice rather than the result desired by his client, further removing the temptation
to circumvent the disciplinary rule by betraying a former private client's confidences to the
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Legal specialization within government departments and agencies,
particularly on the federal level, complicates the problem for the

former government attorney. In dealing with specialized matters

before a court or within an agency, the attorney gains expertise in a

narrow range of proceedings and legal problems affecting an equally
narrow range of interests. This specialized knowledge makes the

attorney desirable to a private firm, but increases the likelihood of a
conflict of interest when he begins to represent private clients. The

consequences can be serious; the attorney and his firm could be

disqualified from handling cases related to matters with which the

attorney dealt while in government service, and the attorney could
face criminal prosecution. 9

Attorneys and firms can avoid such conflicts only if the ethical
standards for former government attorneys are clear and practical.
The current rules do not define adequately the degree to which a

government attorney must be involved in or responsible for a given
matter before it is necessary to disqualify him or his firm from

subsequent representation of a private client. The vague and
inconsistent standards have resulted in inconsistent enforcement,
providing little guidance to the attorney and haphazard protection to
the public. Development of a more workable system would allow the

attorney maximum freedom in choosing employment while promoting
high ethical standards for the legal profession, allowing the

government to hire the best legal practictioners, and protecting the

public's right to adequate legal representation.

Ethical Standards for the Attorney

conflict of interest statutes

State and federal conflict of interest laws contain the broadest
standards for regulating the conduct of present and former

government officials and employees.10 Of particular significance to

lawyer's associates. Id.; see ABA Code, supra note 2, EC 7-13 (prosecutor has duty to seek

justice); id. EC 7-14 (government lawyer in civil litigation should seek justice).
9. Specialization by a private attorney can also lead to disqualification. See Consolidated

Theatres, Inc. v. Warner Bros. Circuit Management Corp., 216 F.2d 920, 926 (2d Cir. 1954)
(attorney's extensive role in defending motion picture corporation against government antitrust
suit effectively curtailed his career in private movie antitrust field; prohibited from representing
plaintiff in suits against former employer).

10. Compare 18 U.S.C. �207 (1970) (restrictions on former government attorney who
participated personally and substantially in any matter, or who had official responsibility over

any matter while a government employee) with ABA Code, supra note 2, DR 9-101(B)
(restrictions on former government attorney who had substantial responsibility over matter
while a government employee).
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former federal government attorneys are the restrictions of sections
207 and 203 of title 18 of the United States Code.11 Section 207

primarily regulates activities after termination of government
service.12 Subsection (a) of section 207 prohibits a former federal
official or employee13 from acting as an agent or attorney14 in
connection with any matter15 in which the former employee partici-

11. E.g., 18 U.S.C. � 207(a) (1970) (former government employee barred from representing
private parties in any matter in which the United States has direct and substantial interest and
in which employee participated personally and substantially while in government service); id.
�203 (a) (prohibition against government employee's receipt of outside compensation for
services rendered in connection with any matter in which United States has direct and
substantial interest).

12. Other statutory provisions affect the government attorney seeking employment outside
the federal government. Under section 208 of title 18, an employee of the executive branch or an
independent agency may not knowingly participate personally and substantially in a particular
matter in which "an organization with whom he is negotiating or has an agreement concerning
prospective employment" has a financial interest. 18 U.S.C. � 208(a) (1970). "Negotiating"
might be narrowly construed to include only situations when both the government attorney and
the prospective employer have indicated an active interest, but it is possible that a unilateral
expression of interest by either party might come within the statute's meaning. Office of Legal
Counsel, Dep't of Justice, Memorandum Re: General restrictions regarding future employment
of Government officers and employees 2 (Nov. 12, 1976) (copy on file at the Georgetown Law
Journal) [hereinafter cited as Dep't of JusticeMemorandum]. The attorney would be required to
disqualify himself from any matters in which his formal approval, informal recommendations, or
investigation produces government action having a distinctive and predictable effect upon a

prospective employer. Id. at 4 & n.4. If a government employee actively seeks an offer in

exchange for government action he took ormight take, he violates the bribery provisions of title
18. Id. at 5 n.6; see 18 U.S.C. � 201(g) (1970).
13. 18 U.S.C. � 207(a) (1970). The statute governs officials or employees of the executive

branch, the independent agencies, and the District of Columbia. Id. It also applies to

intermittent or short term "special Government employees" as defined under section 202. Id.;
see Woods v. Covington County Bank, 537 F.2d 804, 812 n.9 (5th Cir. 1976) (Navy reservist is
special government employee subject to section 207).
Other statutory provisions apply to the legislative and judicial branches. See 18 U.S.C. � 203

(1970) (compensation in matters affecting government); id. �205 (claims against government);
Memorandum of the Attorney General Regarding Conflict of Interest Provisions of Public Law
87-849, 28 Fed. Reg. 985, 987 n.6 (1963), reprinted in 18 U.S.C. �201, at 4169, 4173 n.6 (1970)
[hereinafter cited as Attorney General's Memorandum].
14. 18 U.S.C. � 207(a) (1970). The former official or employee may aid or assist anyone in a

matter in which he participated while in government service. Attorney General's Memorandum,
supra note 13, at 4171 & n.8 (House Judiciary Committee struck language from original bill
prohibiting aiding or assisting another). For example, an official who had negotiated a contract

could perform technical, in-house work in relation to that contract immediately upon leaving
government service. Id. at 4171; see Dep't of Justice Memorandum, supra note 12, at 5. He

could not, however, act as an attorney or appear before his former agency in relation to that

contract. Attorney General's Memorandum, supra at 4171.

15. 18 U.S.C. � 207(a) (1970). The statute prohibits an official or employee from acting "in
connection with any judicial or other proceeding, application, request for a ruling or other

determination, contract, claim, controversy, charge, accusation, arrest, or other particular
matter involving a specific party or parties." Id. According to the Department of Justice, this

language does not include actions of the former official that relate to general rulemaking or

the formulation of general policy or standards even though such matters were within his official
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pated personally and substantially 16 while in government service.

Subsection (b) forbids personal appearances 17 for one year before any

court, department, or agency in connection with a matter over which

the attorney had official responsibility18 while in government service.
For the prohibition of either subsection to apply, the Government
must be a party or have a direct and substantial interest in the

proceeding. 19 Violation of either provision is a criminal offense. 20

Although section 203 of title 18 is aimed primarily at the current

government employee, it also affects former government attorneys. 21

responsibility. Attorney General's Memorandum, supra note 13, at 4171. Some agencies have

stricter standards that apparently prohibit involvement inmatters related to prior rulemaking or
policy formation. See 47 U.S.C. � 154(b) (1970) (FCC commisssioners disqualified for one year
from appearing before Commission in any professional capacity); 16 C.F.R. � 4.1(b)(1) (1977)
(FTC commissioners and employees, unless specifically authorized, may not appear before

Commission in connection with any proceeding or investigation pending before Commission

during their period of employment); 29 C.F.R. �� 102.1 19-.120 (1976) (NLRB employees
prohibited from appearing before the Board in any capacity in connection with any case or

proceeding pending during the time of their employment).
16. 18 U.S.C. � 207(a) (1970); see General Motors Corp. v. City of New York, 501 F.2d 639,

643, 652 (2d Cir. 1974) (dictum) (signing complaint in government antitrust suit constitutes

personal and substantial participation precluding representation in subsequent suits against
same defendant); United States v. Nasser, 476 F.2d 1111, 1117-18 (7th Cir. 1973) (IRS agent's
preparation of legal memorandum on assessment of codefendant's taxes and review of proposed
notice of deficiency and fraud penalty for codefendant shows personal and substantial

participation). Compare Kearney & Trecker Corp. v. Giddings & Lewis, Inc., 452 F.2d 579, 585-
86, 590 (7th Cir. 1971) (signing of patent allowance, presence at preallowance interviews, and
visit to patent seeker's plant shows personal and direct participation), cert, denied, 405 U.S.
1066 (1972) with Beall v. Kearney & Trecker Corp., 350 F. Supp. 978, 982-84 (D. Md. 1972)
(evidence showing only that plaintiff signed patent allowance not sufficient to show direct and

personal participation).
17. 18 U.S.C. � 207(b) (1970). Although subsection (b) covers only personal appearances,

while subsection (a) encompasses any acts as an agent or attorney, (b) may include the

submission ofwritten documents in the former government attorney's name as well as an actual

physical appearance. Dep't of Justice Memorandum, supra note 12, at 6 n.7.

18. 18 U.S.C. � 207(b) (1970). The statute defines official responsibility as "direct
administrative or operating authority, whether intermediate or final, and either exercisable
alone or with others, and either personally or through subordinates, to approve, disapprove, or
otherwise direct Government action." Id. Although the statute disqualifies the official for one

year from appearing personally in any particularmatters for which he was responsible during his
government employment, whether or not he handled those matters personally, it does not bar
him from appearing in new matters even if they are of the same type or cover the same subject
matter. Dep't of Justice Memorandum, supra note 12, at 6-7.

19. 18 U.S.C. � 207(a), (b) (1970); see Woods v. Covington County Bank, 537 F.2d 804, 812
n.9, 815-16 (5th Cir. 1976) (former military legal officer not barred from instituting securities
fraud suits given absence of direct governmental interest); General Motors Corp. v. City of New
York, 501 F.2d 639, 643 (2d Cir. 1974) (city's antitrust suit against bus manufacturer does not
involve direct and substantial interest of United States).
20. The penalty is a fine of not more than $10,000 or imprisonment for not more than two

years, or both. 18 U.S.C. �207 (1970).
21. See H.R. Rep. No. 748, 87th Cong., 1st Sess. 20 (section 281, predecessor to section 203,

failed to prohibit preemployment or postemployment receipt of compensation for services



1030 The Georgetown Law Journal [Vol. 65:1025

Under that section, any employee or official who directly or indirectly
"receives"22 outside compensation for any service rendered23 by
himself or another before any agency, department, or commission24
while employed by the United States or the District of Columbia in
relation to any matter in which the United States has an interest is

guilty of a criminal offense.26 Thus, section 203 prohibits the former
government attorney from sharing in any law firm fees resulting from
governmentally related matters that the firm handled during the

attorney's government employment. The business need not have
come before the attorney's agency or to his attention during his
government service; if the firm represented a client before any
government agency during that period, the attorney may not receive a

percentage of that portion of the firm's profits that includes fees from
that business. The attorney ignoring this stricture may be criminally
culpable for indirectly receiving compensation for any service
rendered by another at any time during the attorney's term of

government employment. 26 A fee separation agreement would be
necessary to shield the attorney from receiving any fees paid for
services covered by section 203. 27

Although the open-ended prohibitions of sections 203 and 207(a)
are adequate to prevent improper representation, section 207(b)'s
one-year stricture probably is not. The majority of proceedings
pending before an agency or department at the time of an employee's

rendered during government employment; section 203 corrects this omission); Perkins, TheNew
Federal Conflict of Interest Law, 76 Harv. L. Rev. 1113, 1148-49 (1963) (same).

22. 18 U.S.C. � 203(a) (1970). The section also includes "agrees to receive, or asks,
demands, or otherwise seeks" as acts constituting a violation. Id.
23. 18 U.S.C. � 203(a) (1970). The scope of "services rendered" has been interpreted to

mean actual or constructive appearances before agencies in a representative capacity. Dep't of
Justice Memorandum, supra note 12, at 9. This interpretation gives section 203 a scope largely
coextensive with that of section 205, which refers to "acts as agent or attorney." 18 U.S.C. � 205
(1970); see Perkins, supra note 21, at 1144-45. See also Attorney General'sMemorandum, supra
note 13, at 4171 (section 205 overshadows section 203 because it prohibits compensation for

appearances before courts as well as agencies).
24. 18 U.S.C. � 203(a) (1970); see Attorney General's Memorandum, supra note 13, at 4170

(subsection does not bar compensated services rendered in a court).
25. 18 U.S.C. � 203(a) (1970). The penalty is a fine of not more than $10,000, or

imprisonment for not more than two years, or both, as well as disqualification from holding any
office of public trust in the federal government. Id.
26. Dep't of Justice Memorandum, supra note 12, at 8. This prohibition applies only when

the former government attorney shares in the profits, not when he is on a fixed salary. Id. at 9.
27. Id. at 8. The type of fee arrangement would depend on the firm's billing practices and the

manner in which it distributes profits. Liability under section 203 also extends to any partners
who knowingly share the fee with the former government attorney and to the client who pays the
fee knowing the former government attorney will receive a share. Id. at 9 n.ll; see 18 U.S.C.

� 203(b) (1970).
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termination are likely to last beyond one year. A longer prohibition of
at least two or three years is necessary to avert conflicts of interest. 28

Some states have enacted restrictions similar to those of section
207. 29 Many of these statutes do not contain section 207(a)'s flat
ban on representation, but instead prohibit the former government
attorney, for a period of one or two years, from representing clients in

28. Section 207(b) of the original House bill contained a two year prohibiton on former

government employees. H.R. 8140, 87th Cong., 1st Sess. � 207(b) (1961), reprinted in Federal
Conflict of Interest Legislation: Hearings on H.R. 8140 Before the Senate Comm. on the Judiciary,
87th Cong., 2d Sess. 5 (1962). Both the Justice Department and the American Bar Association
protested that the regulations were overly broad and would deter qualified personnel from
entering government service. Federal Conflict of Interest Legislation: Hearings on H.R. 8140

Before the Senate Comm. on the Judiciary, 87th Cong., 2d Sess. 21, 53-54 (1962). The Senate

Judiciary Committee, in response to these arguments, reduced the prohibition to one year. S.
Rep. No. 2213, 87th Cong., 2d Sess. 13 (1962). The prohibition was to operate as a "cooling off
period" to avoid any appearance that the former official might be using his influence to aid a

client. See Federal Conflict of Interest Legislation: Hearings on H.R. 309, H.R. 3050, H.R. 3411,
H.R. 3412, andH.R. 7139 Before theAntitrust Subcomm. (Subcomm. No. 5) of the House Comm.
on the Judiciary, 87th Cong., 2d Sess. 136 (1961). The Carter administration recognized the

importance of such a hiatus in requiring all incoming appointees to sign an agreement not to
represent clients in a matter over which they had official responsibility for a period of two years
after leaving government service. N.Y. Times, Jan. 5, 1977, at 17, cols. 4-5. A statutory
amendment to this effect is also likely. Id. at 17, col. 3.
Even a two-year prohibition would not be as effective as a total ban on representation in any

matter pending before a department or agency during the attorney's employment. The NLRB
has used such a ban, apparently without major difficulty. Interview with Joseph DeSio, NLRB
Associate General Counsel, in Washington, D.C. (Nov. 5, 1976); see 29 C.F.R. � � 102.119-.120 .

(1976) (NLRB regulations). By allowing representation in new matters immediately after

leaving the agency, even the NLRB's stringent rule may create an appearance of improper
influence in some cases. A prohibition on any appearances, even on newmatters, for a period of
time after termination of employmentwould be preferable. See 47 U.S.C. � 154(b) (1970) (FCC
commissioner totally disqualified from appearing before Commission for one year); S. C. Code
�1-360.59 (Cum. Supp. 1975) (former agency employees prohibited from representing clients
before agency for two years after termination). The effects on agency recruitment of a limited
postemployment restriction are hard to gauge. The prohibition of section 207(b), also criticized
as overly broad, has not had a noticeable effect upon government employment.
29. See Ariz. Rev. Stat. � 38-504(A) (1974) (former government employee prohibited for one

year from representing another for compensation in any matter in which he personally
participated by a substantial and material exercise of administrative discretion); Del. Code tit.
29, � 5854(f) (Supp. 1975) (former government employee prohibited from receiving
compensation for any services rendered by himself or another within two years after termination
in any matter in which he was directly concerned in the course of his duties); Haw. Rev. Stat.
�84-18(b) to 18(c) (Supp. 1975) (former legislator or employee prohibited for one year from
assisting or acting in representative capacity on matters in which he participated in or on

matters involving official action by the agency with which he served); Iowa Code Ann. �68B.7
(West 1973) (former official or employee prohibited for two years from appearing before his
agency or receiving compensation for services rendered in any matter in which he was directly
concerned and participated personally); La. Rev. Stat. Ann. � 1116(A)-(B) (West 1965) (former
state employee prohibited for two years from assisting or appearing, whether for compensation
or not, before agency in connection with any transaction in which former employee participated
at any time during his employment, and from sharing in compensation to another that would be
prohibited if the former employee were involved); Me. Rev. Stat. tit. 5, � 15(1) (Supp. 1976-77)
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matters for which he had responsibility as a government employee.30
Other state statutes prohibit such representation only if the matter
relates to a contract for which the attorney was responsible while a

government employee.31 The narrow coverage of these statutes limits
their effectiveness in averting conflicts arising after the one- or two-

year prohibitory period.32 Statutory restrictions limited to matters

arising during a given period before the employee's termination from

government service33 are subject to similar criticism. The bar's ethical
standards, however, partially rectify these inadequacies. 34

(former employee prohibited for one year from acting as agent or attorney or appearing
personally before any state agency for anyone other than state in relation to any matter directly
within his official responsibility within one year prior to termination of employment); Mass. Ann.
Laws ch. 268A, � 12(a)-(b) (Michie/Law. Co-op 1968) (former employee prohibited from acting
as agent or attorney or receiving direct or indirect compensation in any matter in which he

participated while employed, or from appearing personally within one year after termination as

agent or attorney before court or agency in connection with matter under his official

responsibility within two years prior to termination of employment); Mich. Comp. Laws Ann.

�169.124(4) (Supp. 1976-77) (former executive branch official prohibited for one year from

acting as agent, attorney, or representative for compensation before government body in any
matter in which directly involved); Mo. Ann. Stat. � 105.480 (Vernon 1966) (former state agency

employee prohibited for two years from appearing before agency or receiving compensation for
services with respect to matter with which he was directly concerned or in which he personally
participated during employment); N.J. Stat. Ann. �53:13D-17 (West Supp. 1975-76) (former
state employee prohibited from appearing for, representing, or negotiating for anyone with

respect to any matter in which substantially and directly involved during employment); N.Y.
Pub. Off. Law � 73(7) (McKinney Supp. 1976-77) (former agency employee prohibited for two
years from appearing before agency or receiving compensation for services in relation to any
matter with which the employee was directly connected or in which he personally participated
during employment); S.C. Code �1-360.59 (Cum. Supp. 1975) (former agency employee
prohibited from representing clients before agency for two years after leaving agency); Wash.
Rev. Code Ann. �42.18.220(1)-.18.220(3) (1972) (former state employee prohibited from

assisting others, whether or not for compensation, in any transaction in which he participated
during employment or, within two years after termination, from appearing before agency in

which he worked or from sharing in compensation to another for assistance that would be

prohibited if former employee were involved).
30. See, e.g., Ariz. Rev. Stat. �38-504(A) (1974) (one year); Del. Code tit. 29, � 5854(f)

(Supp. 1975) (two years).
31. E.g., Kan. Stat. �46-233(a) (Supp. 1975) (state employee who participated in making of

government contract within two years before termination of employment may not accept
employment with private party to the same contract for one year after termination); OHIO Rev.
Code Ann. �2921.42(3) (Page 1975) (former public official shall not, within one year of

termination, occupy any position of profit related to contract not bid competitively and
authorized by him or by state body of which he was member).
32. Cf. GeneralMotors Corp. v. City of NewYork, 501 F.2d 639, 643 (2d Cir. 1974) (attorney's

participation in antitrust suit 1 0 years afterworking in relatedmatterwhile government employee
raises possible conflict).
33. E.g., Me. Rev. Stat. tit. 5, �15(1) (Supp. 1976-77) (matter must have been within

employee's official responsibility one year before termination of employment); Mass. Ann. Laws
ch. 268A, � 12(a)-(b) (Michie/Law. Co-op 1968) (prohibition on appearing personally within one

year after termination in connection withmatter which arose within two years before termination
of employment).
34. See General Motors Corp. v. City of New York, 501 F.2d 639, 643, 652 (2d Cir. 1974)

(federal conflict of interest statute inapplicable but former federal attorney disqualified under
ABA Code of Professional Responsibility).
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ETHICAL STANDARDS OF THE BAR

The American Bar Association Code of Professional Responsibility
(ABA Code)35 and state bars establish standards for the former

government attorney in private practice. 36 If the attorney violates
these standards, the forum court or agency37 may disqualify him or

impose other appropriate sanctions.38 Within the ABA Code, three
35. The ABA House of Delegates adopted the Code on August 12, 1969; it became effective

January 1, 1970. The Code superseded the Canons of Professional Ethics, first passed in 1908.
ABA Code, supra note 2, Preface.
36. The Code forms the basis for the ethical canons of most state bars. See Note, Attorney's

Conflict of Interests: Representation of Interest Adverse to That ofFormer Client, 55 B.U.L. Rev.
61, 65 n.23 (1973) (all states except California follow the ABA Code). Federal courts' rules of
practice often adopt the Code as the standard of ethical conduct. E.g., D. Hawaii R. 1(g); E. &
S.D.N.Y. R. 3. Other federal courts, in the absence of such rules, recognize the Code as a

persuasive indication of the attitude of the legal profession on ethical conduct. See, e.g., Woods v.

Covington County Bank, 537 F.2d 804, 810 (5th Cir. 1976) (Code entitled to great weight;
balanced against countervailing social interests); E. F. Hutton & Co. v. Brown, 305 F. Supp. 371,
377 n.7 (S.D. Tex. 1969) (Code not given weight of statute). Federal agencies also have
recognized the Code's application to attorneys practicing before them. RKO General, Inc., 58
F.C.C.2d 435, 439 (1976) (attorneys practicing before FCC held to Code standards); 17 C.F.R.
�200.735(8)(d) n.10 (1976) (Code standards applied to SEC employees).
An important distinction between the statutorily imposed ethical constraints and those

promulgated by the bar is thatmost statutes require the violation to be knowing whereas the bar
regulations intend to eliminate any appearance of impropriety, whether or not the ethical
violation was intentional. Compare United States v. Nasser, 476 F.2d 1111, 1 118 (7th Cir. 1973)
(attorney must act knowingly to violate section 207) and United States v. Johnson, 419 F.2d 56,
60 (4th Cir. 1969) (scienter implicitly required for conviction under section 281, predecessor to
section 203), cert, denied, 397 U.S. 1011 (1970) and 18 U.S.C. �203 (1970) (employee must

knowingly violate statute) and id. �207 (same) and Del. Code tit. 29, � 5854(f) (Supp. 1975)
(former employee prohibited from knowingly receiving compensation for services) with General
Motors Corp. v. City of New York, 501 F.2d 639, 649 (2d Cir. 1974) (no intimation that former
attorney acted improperly, but disqualification required to avoid even appearance of im
propriety).
37. See, e.g., 18 C.F.R. � 1.4(b) (1976) (after hearing FPC may disqualify temporarily or deny

permanently privilege of appearing before Commission if attorney engaged in unethical or
improper conduct). Upon its own motion, a court may disqualify an attorney. Empire Linotype
School, Inc. v. United States, 143 F. Supp. 627, 631 (S.D.N.Y. 1956). A federal agency's interest
in the ethics of its bar allows it tomove for disqualification. See 47 C.F.R. � 1.24 (1976) (FCC may
suspend or disbar upon finding that attorney has failed to meet required standards of ethical
conduct). The agency also has the power to move for disqualification as an attorney's former
client. See In re Yarn Processing Patent Validity Litigation, 530 F.2d 83, 88-89 (5th Cir. 1976)
(no disqualification of attorney unless former client makes motion). The former client may
intervene to avert damaging revelations of confidences to the new client. Id. at 89. Although a
third party normally cannot assert the rights of another, a party other than the government should
be able to move for disqualification on the theory that confidential government information
should not be used to the detriment of a party in private litigation. See note 48 infra and
accompanying text; cf. In re Yarn ProcessingPatent Validity Litigation, 530 F.2d at 89 (motion to
disqualify granted only if moving party's rights may be violated by non-disqualification).
38. Courts generally have found disqualification to be an appropriate remedy Sec eg Woods

v. Covington County Bank, 537 F.2d 804, 810 (5th Cir. 1976) (district court's disqualification of
formermilitary legal assistance officer improper in lightof absence ofdetriment to Government as
former client); General Motors Corp. v. City of New York, 501 F.2d 639, 643 (2d Cir. 1974)
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canons39 govern the former government attorney. Foremost among
these is Canon 9, requiring attorneys to avoid even the appearance of
professional impropriety. 40 Canon 5 prohibits conflicts of interest that
may affect adversely the exercise of an attorney's independent
professional judgment or infringe on his duty of undivided loyalty to
his clients.41 Canons 5 and 9 impose on the former government
attorney a duty to remain loyal to his former client42 and to avoid the
appearance of having switched sides43 or of having modified his
actions while with the government in anticipation of subsequent
private employment. 44 Canon 4 mandates that an attorney preserve

(former Justice Department attorney who participated in federal antitrust suit against manu
facturers disqualified from representing city in related suit); Telos, Inc. v. Hawaiian Tel. Co., 397
F. Supp. 1314, 1315-16 (D. Hawaii 1975) (former state deputy attorney's participation in state's
antitrust suit disqualifies him and his firm from participating in subsequent related suit). The
hesitance of courts to impose stricter penaltiesmay be because ethical violations, unless founded
on a knowing violation of a conflict of interest statute, often are based more upon the appearance
of impropriety rather than any real impropriety. See note 36 supra.
39. See ABA Code, supra note 2, Preliminary Statement (relationship between Canons,

Ethical Considerations, and Disciplinary Rules). The Canons express general standards of

professional conduct from which the Ethical Considerations and the Disciplinary Rules are

drawn. Id. The Ethical Considerations embody objectives toward which lawyers should strive,
whereas the Disciplinary Rules define theminimum level belowwhich no laywer's conduct can fall
without subjecting him to disciplinary action. Id.

40. Id. Canon 9; see id. EC 9-3 (former government attorney should decline employment
which, in juxtaposition with government responsibility, creates appearance of impropriety). DR
9-101(B) applies this standard by prohibiting a lawyer from accepting private employment in a

matter in which he had substantial responsibility while a government employee.
41. Id. Canon5;seetd. EC5-2tol3 (lawyer's own interests); id. 5-14 to 20 (interests ofmultiple

clients); id. 5-21 to 24 (desires of third parties).
42. All attorneys have a continuing duty of loyalty to former clients. See E.F. Hutton & Co. v.

Brown, 305 F. Supp. 371,394 (S.D.Tex. 1969) (attorneys may not represent brokerage house in
suit against former executive whom attorneys had represented in combined individual and

professional capacity); ABA OPINIONS, supra note 3, No. 134 (1935) (continuing duty of loyalty
bars former prosecutor from representing defendant indicted during prosecutor's government
service). The attorney's duty to a former client derives from his duty to preserve client

confidences, but is broader in scope. Id.
43 . See ABA Opinion 342, supra note 8 , at 5 18 (Cannon 5 prohibits switching sides even if no

effect on exercise of independent judgment for present client) ; cf. ABA OPPNIONS, supra note 3, No.
71 (1932) (improper for present city attorney to attack validity of bonds he had prepared and
defended successfully in validation suit) . The prohibition against switching sides originated in DR
5-105's ban against acceptance or retention of employment involving different interests. ABA

Opinion 342, supra at 518 n.8;see ABA Code, supra note 2,DR5-105(A),(B). Courts and agencies
do not interpret the switching sides prohibition literally, but rather in light of the Code's other

rules, underlying ethical goals, and the particular facts of each situation. See, e.g., United States v.
Standard Oil Co., 136 F. Supp. 345, 359 (S.D.N.Y. 1955) (no appearance of evil for former

government attorney to question validity of agency regulations if he had not passed upon or

investigated them while with agency).
44. See Woods v. Covington County Bank, 537 F.2d 804, 814 (5th Cir. 1976) (military legal

assistance officer's participation in investigation of stock fraud and subsequent private
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the confidences of a client. 45 By discouraging the use of a client's
confidences against that client's interests or for the attorney's own

purposes,46 the Code encourages full disclosure to the attorney,
thereby promoting effective legal representation. 47 The former

government attorney, under Canons 4 and 9, must avoid the

appearance of using confidential information gained during govern
ment service for the benefit of a private client.48
The basic ethical principles described in the canons are

supplemented by Disciplinary Rules (DR's) that define minimum
levels of conduct below which no lawyer should fall.49 DR 9-101 (B)
provides that a former government lawyer may not accept private
employment in a matter for which he had substantial responsibility
while a public employee. The rule implements Canons 4, 5, and 9, but
the manner in which it applies to particular conduct is uncertain. In
applying the rule, courts and the bar have focused on whether the
attorney in question was previously a public employee, as well as what
constitutes private employment, matter, and substantial responsi
bility.

representation of defrauded plaintiffs not improper); ABA OPINIONS, supra note 3, No. 37 (1931)
possibility that government employee's decisions may have been influenced or appear to have
been influenced precludes acceptance of private employment on same matter); ASS'N of the Bar
of the City of New York, Conflict of Interest and Federal Service 234 (1960) (opinion that
government attorneys who anticipate leaving government service are under pressure to impress
private concerns); ABA Opinion 342, supra note 8, at 518 & n.12 (DR 9-101(B) policy to

discourage handling of government assignments to promote prospects of private employment);
D.C. Bar Committee on Legal Ethics, Opinion 16, Dist. Law., Fall, 1976, at 43 (appearance that
handling of contracts as government attorney was influenced by hope of private employment
rather than best interest of client agency precludes representation in any matter over which
attorney had substantial responsibility) [hereinafter cited as D.C. Opinion 16].
45. ABA Code, supra note 2, Canon 4.
46. Id. EC 4-5.

47. See id. EC 4-1 (attorney must be fully informed to use legal system to client's best
advantage).
48. See United States v. Standard Oil Co., 136 F. Supp. 345, 353-55 (S.D.N.Y. 1955)

(presumption that former government attorney now representing adverse interests had access to
confidential government information); ABA Opinions, supra note 3, No. 134 (1935) (inference
that former prosecutor now representing defendant who was indicted during prosecutor' s service
has access to confidential information); ABA Opinion 342, supra note 8, at 518 (safeguards
confidential information from future use against Government); D.C. Opinion 16, supra note 44, at
43 (access to confidential information creates appearance that former government attorney was
using information for private clients' advantage). In keeping with the policy favoring open
government, however, the government attorney may have a duty to reveal his knowledge of
corrupt or illegal conduct which normally would be within the confines of the attorney-client
privilege. See generally Federal Bar Association Professional Ethics Committee, supra note 5, at
73-74.
49. ABA Code, supra note 2, Preliminary Statement; note 39 supra.
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Public Employee. Statutory construction often governs
whether the attorney was, in fact, a government employee. 50 In two
recent cases, however, the courts based the determination on the
ethical considerations underlying DR 9-101 (B). The controversy in
Handelman v. Weiss 51 centered on an attorney formerly retained by
the Securities Investors Protection Corporation (SIPC), a nonprofit
corporation created by Congress,52 to liquidate an investment
company implicated in securities fraud. 53 The attorney, Mr. Chester
B. Salomon, represented the plaintiffs in a fraud action based in part
upon the information contained in depositions he had taken while
with SIPC. 54 Although the United States District Court for the
Southern District of New York did not decide whether Salomon was

technically a government employee, it relied on the policy foundations
of Canon 9 to disqualify him.55 The attorney's position at SIPC gave
him access to information and an investigative power he otherwise
would not have had; his undertaking the related private suit resulted
in an appearance of impropriety that could impair the effectiveness of
SIPC and the integrity of the judicial process by destroying public
confidence in both.56
Applying similar standards to a Naval Reserve legal assistance

officer in Woods v. Covington CountyBank, 57 the United States Court
of Appeals for the Fifth Circuit ruled against disqualification. 58 While
on active duty, the attorney had been assigned to investigate the
merits of a securities fraud suit against a group of broker-dealers
contemplated by a number of former Vietnam prisoners of war.59

50. See 18 U.S.C. � 202(a) (1970) (defining "special Government employee" for purposes of
section 207 as executive or legislative employee who works up to 130 days within a period of 365
consecutive days or is a member of the military reserves or National Guard).
51. 368 F. Supp. 258 (S.D.N.Y. 1973).
52. Id. at 263. Congress created SIPC to protect the investing public through its insurance

program. Id. SIPC is not a federal regulatory agency, but various executive branch officials
appoint the brokers and dealers who sit on its board. Id.
53. Id. at 260-61. SIPC had joined an SEC action for violations of the federal securities laws.

Id. at 260.
54. Id. at 261.
55. Id. at 263.
56. Id. at 263-64.
57. 537 F.2d 804 (5th Cir. 1976).
58. Id. at 819.
59. Id. at 807-08. Because the original assignment came as his tour of duty was ending, he

recommended that any litigation be postponed until the completion of a thorough investigation.
Id. at 808 . After rejoining his private firm, he returned to active duty for five days to undertake an

investigation at the request of the Navy,whichwanted to aid the defrauded servicemen but lacked
the resources to do so. After a series of interviews with SEC officials and the defendant bank's
officers, the attorney recommended to the Navy that the suit be undertaken. Id. at 808-09. The
Navy recommended to the plaintiffs that they retain the attorney and his firm to handle the
litigation, which the plaintiffs did. Id.
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Upon his return to private practice, he was retained to bring the
suit. 60 The court disregarded his status as a "special Government
employee,"61 finding that his relationship with the defrauded
servicemen while on active duty was similar to that of a private
attorney with a client.62 Unlike Salomon in Handelman, the naval

attorney did not represent a government interest or obtain

government confidences while on active duty, making disqualification
unnecessary.

63

The reasoning in both cases points up the significance of ethical
and policy considerations in defining "public employee" and suggests
that a strict statutory definition, while easier to apply, would

ultimately undermine the purposes and principles of Canon 9. 64

Private Employment. In distinguishing between private and

public employment, courts have looked to whether the attorney gains,
directly or indirectly, from his efforts. In General Motors Corp. v. City
of New York 65 the United States Court of Appeals for the Second
Circuit held that a former Justice Department attorney employed by
the city of New York on a contingent fee basis in an antitrust action
was engaged in private employment within the meaning of DR 9-

101(B).66 The basis for the court's finding was the potential for
lucrative returns in the case. 67

60. Id. at 807-08.
61. Id. at 811-12 & n.9; see 18 U.S.C. � � 202, 207 (1970). Section 207 did not apply because

there was no direct and substantial government interest. Id. at 812 n.9; see note 19 supra and

accompanying text.
62. 537 F.2d at 815.
63. Id. at815-17 (no possible violation ofpublic trust). The court found that the cooperation of

the Navy and the attorney did not unfairly disadvantage the defendants, pointing out that
disqualification was inappropriate unless all public legal assistance violated Canon 9. Id. at 818.
64. The use of the word "employee" rather than "attorney" in DR 9-101(B) suggests that its

prohibitions apply to the actions of an attorney in any public capacity, whether or not related to
the practice of law.ABA Opinion 342, supra note 8, at 520; see In re Chernoff,344 Pa. 527, 532-33,
26 A.2d 335, 338 (1942) (coroner's office attorney's extraprofessional misconduct subject to bar
disciplinary standards and procedure); ABA Committee on Professional Ethics, Formal Opinion
336, 60 A.B.A.J. 859 (1974) (lawyermust complywith applicable disciplinary rule whether acting
in professional capacity or otherwise); cf. State v. McNamara, 68 Wis. 2d 701, 713-15, 229
N.W.2d 698, 704-05 (1975) (professional status of attorney subjects all his actions to ethical
standards of the bar).
65. 501 F.2d 639 (2d Cir. 1974).
66. Id. at 650. The city's antitrust action stemmed from the same circumstances as a Justice

Department suit on which the attorney had worked. Id. at 650-52. The district court held Canon
9's prohibition against a former government attorney working for private parties inapplicable
since the client was a city. City of New York v. General Motors Corp., 60 F.R.D. 393, 401
(S.D.N.Y. 1974). The district court also noted that no appearance of impropriety existed because
the attorney still was representing plaintiffs against the same defendants, and therefore had not
switched sides. Id.
67 . 501 F.2d at 650 & n.20. Had the attorney been acting for the city in a salaried position, the

court probably would have found that he was not in private employment, and thus not subject to
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An attorney may be privately employed under DR 9-10 1(B) even
though he receives no direct compensation for his services. In Telos,
Inc. u. Hawaiian Telephone Co. 68 the United States District Court for
the District of Hawaii indicated that the possibility of pro bono
representation ultimately enhancing an attorney's reputation is
sufficient to warrant a finding that he is privately employed under DR
9-101(B).69 The court held that an attorney's representation of a

private litigant in a matter for which he had substantial responsibility
as a government attorney, whether or not for compensation,
constitutes private employment under DR 9-101(B), creating an

appearance of impropriety warranting disqualification.70 Thus, the
determination of when a former government attorney is privately
employed may require consideration of the ethical purposes served by
DR 9-10 1(B). Direct compensation may be one factor, but avoiding
the appearance of impropriety, however it arises, is a more important
consideration.

Matter. The attorney in government service often gains not

only expertise in a specialized field and knowledge of agency

procedures and rules, but also familiarity with specific cases,

hearings, and investigations. Judicial and bar interpretations include
only the latter group within the "matter" element of DR 9-101(B).71
Similar facts, conduct, or parties�rather than similar legal issues,
procedures, or regulations�should determine what is the same

DR 9-101 (B). See ABA Opinion 342, supra note 8, at519&n.l8 (lure ofpotential lucrative return
in GeneralMotors created appearance that attorneymay havemanipulated his government duties
to benefit himself financially) .

68. 397 F. Supp. 1314 (D. Hawaii 1975).
69. Id. at 1317 (dictum). A former state deputy attorney general filed a private antitrust suit

based on the same practices that were the subject of a government suit he had filed against the
same defendants. Id. at 1316. The attorney countered the motion to disqualify him by arguing
that he could continue his representation if he declined any fee. Id. at 1317.
70. Id.
71. See AlliedRealty v. ExchangeNat'lBank, 283 F. Supp. 464, 467 (D.Minn. 1968) (handling

of prior criminal proceeding against defendants, but not general knowledge of government
procedures, warrants disqualification in civil fraud action), aff'd, 408 F.2d 1099 (8th Cir.), cert.
denied, 396 U.S. 823 (1969);ABA Opinion 342, supra note 8, at 519 (same issue of fact involving
same parties in same conduct is same matter); cf. Attorney General's Memorandum, supra note

13, at 4171 ("matter" under section 207 does not include general rulemaking or formulation of
general policy and standards).
The passage of time between transactions is also a consideration in determining whether they

stem from the same "matter." Compare General Motors Corp. v. City ofNewYork, 501 F.2d 639,
650 (2d Cir. 1974) (federal government antitrust suit filed against same bus manufacturer for

same practices ten years before current city antitrust suit samematter) with Control Data Corp. v.
IBM, 318 F. Supp. 145, 147 (D. Minn. 1970) (passage of fifteen years has changed focus of

industry from tabulators to computers, making prior government and current private antitrust
suits against same defendant different matters).
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matter. 72 In focusing on particular transactions, a factual relationship
test avoids an overly broad application ofDR 9-10 1(B) that penalizes
a lawyer for his knowledge of legal issues or experience with policies
and regulations. 73 The test also protects against an overly restrictive
interpretation by insuring that additional or slightly different legal
issues arising from the same facts could not constitute two different
matters.74

Substantial Responsibility. In determining whether a former

government lawyer has exercised substantial responsibility under DR
9-101(B), the problems engendered by the rule's predecessor, Canon
36 of the Canons of Professional Ethics, ought to be considered. 75

Canon 36 prohibited a former government attorney from accepting
employment in connection with any matter upon which he had

investigated or passed. 76 The ABA Committee on Professional Ethics
and Grievances held that this formulation disqualified a title

72. ABA Opinion 342, supra note 8, at 519 (drafting, enforcing, or interpreting regulations,
procedures, and other legal issues during government employment does not constitute same

matter for private practice) ; see GeneralMotors Corp. v. City ofNew York, 501 F.2d 639, 650-52
(2d Cir. 1974) (similar facts or claims rather than similar legal issues raises appearance of

impropriety); Telos, Inc. v. Hawaiian Tel. Co., 397 F. Supp. 1314, 1316 (D. Hawaii 1975)
(identical defendants, complaints, and requested relief warrants conclusion that suits based on
same matter).
Although similarity of facts rather than legal issues usually should govern determination of

what is the same matter, legal similarities are important if a government attorney personally
analyzed and passed upon the validity of a rule or regulation and, after he entered private
practice, sought to litigate the validity of that rule or regulation in court or during agency
proceedings. The appearance that the attorney may have taken a particular stand while with the
government to generate later private employment is such that the matters should be considered
the same. United States v. Standard Oil Co., 136 F. Supp. 345, 359 (S.D.N.Y. 1955); Association
of the Bar of the City of New York Committee on Professional and Judicial Ethics, Opinion No.
889, 3 1 The Record 552 , 557-58 (1976) [hereinafter cited asNew York CityBarOpinion 889] ; see
Traylor v. City of Amarillo, 335 F. Supp. 423, 424-25 (N.D. Tex. 1971) (former city attorney
challenging constitutionality of actions taken under colorofordinances he had earlier defended as

constitutional disqualified); cf. ABA Opinions, supra note 3, No. 71 (1932) (improper for city
attorney to represent taxpayer urging invalidity of bonds after attorney has assisted in
preparation and validation of bond issue).
73. One student case note has suggested that in close cases involving the similarity of two

matters, a rebuttable presumption should arise that the same matters are involved. The
presumption would prevent distinguishing two matters on a minute factual difference, thereby
avoiding an appearance of impropriety. See 16 B.C. Indus. & Com. L. Rev. 651, 659-60 (1975).
Such a presumption also would ensure the production of facts to rebut it, resulting in a more

complete record for the resolution of ethical issues.
74. See GeneralMotors Corp. v. City ofNewYork, 501 F.2d639,651 (2d Cir. 1974) (additional

statutory claim does not render suits different matters).
75. SeeMaru,Parallel Tables between theABA Canons ofProfessionalEthics and theABA Code

ofProfessional Responsibility, Final Draft (July 1, 1969), in ABA Comm. on Ethics & Profes
sional Responsibility, 1 Informal Ethics Opinions 489 (1975).
76. ABA Canons, supra note 1, No. 36.
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examiner who perfunctorily had passed upon a title report from
accepting a case connected with that title ten years later.77
Interpreted literally, the Canon also would have prohibited a former
Governor from accepting private employment involving any legisla
tion he had signed, vetoed, or permitted to become law without his
signature. 78 The committee, however, read the Canon as limited to the
activities of lawyers acting as lawyers, and not lawyers acting as

legislators or executives. 79

Judge Irving Kaufman, author of the leading opinion, United States
v. Standard Oil Co.,80 and law review article81 interpreting the Canon
36 standard, advocated a practical "appearance of evil" standard for
conflict of interest situations that did not place excessive restrictions
on the former government attorney's practice. 82 The appearance of
evil exists if the likelihood that information relevant to the attorney's
present employment reached him during his government service is
sufficient to warrant imputing knowledge of the information to him.83
One may impute knowledge from horizontal or vertical responsibil
ity.84 Vertical responsibility inheres in a supervisory position;
knowledge is imputed because of the supervisor's ultimate responsi
bility for the work of his subordinates.85 Horizontal responsibility
exists if the relationship between different offices or individuals is
such that one would expect information to be freely exchanged.86
Although these definitions provide useful starting points for analysis,
their results can be harsh; strict application of the vertical

responsibility principle, for example, penalizes the title report

77. ABA OPINIONS, supra note 3, No. 37 (1931) (appearance of impropriety). Although the

report bore his signature, it involved a routine matter handled entirely by subordinates. Id.
78. Id. No. 26 (1930).
79. Id. But cf. State v. McNamara, 68 Wis. 2d 701, 713-15, 229 N.W.2d 698, 704-05 (1975)

(lawyer's nonlegal activity in used car business scrutinized under legal code of ethics).
80. 136 F. Supp. 345 (S.D.N.Y. 1955) (Kaufman, J.).
81. See Kaufman, supra note 7.

82. See 136 F. Supp. at 362-63; Kaufman, supra note 7, at 664-65. "Appearance of evil"is
synonymous with "appearance of impropriety." See ABA Oppwions, supra note 3, No. 49 (1931)
("evil" and "impropriety" used interchangeably).
83. 136 F. Supp. at 362-63; Kaufman, supra note 7, at 665-66.
84. See 136 F. Supp. at 362; Kaufman, supra note 7, at 665-66.
85. 136 F. Supp. at 362; Kaufman, supra note 7, at 666 (rule of vertical responsibility essential

to avoid appearance of evil).
86. 136 F. Supp. at 362; Kaufman, supra note 7, at 665-66. In Standard Oil, the Government

attempted to disqualify a former counsel who had worked in the Paris office of the Economic
Cooperation Administration (ECA). 136 F. Supp. at 348. The attorney contended that thematter
in question had been handled by the ECA's Washington office. Id. at 357. The court refused to
disqualify the attorney because the Government had not proved that he had access to any relevant
materials or had dealt with the matter in any other way. Id. at 365-66.
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examiner for every detail of his employees' routine work. 87 The ABA
has noted that both Canon 36 and the imputed knowledge test are

unclear.88
The ABA Code ultimately replaced Canon 36's "investigate and

pass upon" standard with the narrower "substantial responsibility"
test of DR 9-101 (B). 89 According to the ABA Committee on Ethics

and Professional Responsibility, the latter test turns on a showing
that the attorney's responsibilities in government required him to

become personally involved to an important, material degree, 90 or
that his heavy responsibility for the matter renders it likely that he
was personally and substantially involved. 91 Although the commit
tee's interpretation of the new test avoids the deficiencies of Canon
36 and the vertical responsibility test, its equation of personal and
substantial involvement with substantial responsibility glosses over

the difference between the involvement and responsibility of a

subordinate and that of a supervisor or administrator. 92 Personal and
substantial involvement is an appropriate test for employees in the
lower echelons of government whose responsibility is determined by
what they see, sign, and closely control. 93 Though supervisory officials
have responsibility over matters delegated to subordinates, they may
have little personal contact with such matters. Consequently,
supervisory personnel leaving the government may carry away little
information of concern. Because they are more exposed to the public
eye, however, the appearance of impropriety often is greater than
with lower level employees. In limiting substantial responsibility to

personal involvement or the likelihood of such involvement, the

87. See 136 F. Supp. at 362 n.30 (citing ABA Opinion 37 as support for vertical responsibility
test); note 77 supra and accompanying text.
88. See ABA Opinion 342, supra note 8, at 520 (new standard more relevant and easier to

apply).
89. See id. at 520 & n.29; notes 35, 75 supra.
90. ABA Opinion 342, supra note 8, at 520.
91. Id. (even if no personal investigation or approval ofmatter under Canon 36) . This standard

obviates any direct examination of whether the official should have had such involvement, a test
rejected by Judge KaufmanmStandard Oil and by the ABA Ethics Committee. See 136 F. Supp.
at 359 & n.25 (necessary to prove actual investigation unless attorney had very clear duty to pass
upon matter); ABA Opinion 342, supra note 8, at 519-20 ("should have" test extreme
interpretation). Yet, the likelihood standard of DR 9-101(B) can be criticized similarily for
diverting attention from the actual situation to an examination of what could have, but did not,
happen.
92. The ABA definition of substantial responsibility may be closer to the standard of section

207 (a) that applies tomatters dealtwith personally and substantially than to the broader section
207(b) standard of official responsibility. See 18 U.S.C. � 207(a), (b) (1970); ABA Opinion 342,
supra note 8 , at 520 n.29 (scope ofDR 9- 1 0 1 (B) would be greater had it used official responsibility
rather than substantial responsibility); note 16 supra.
93. See 16 B.C. Indus. & Com. L. Rev. 651, 662 (1975) (substantial responsibility exists when

attorney signs a complaint or controls course of suit).
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committee renders DR 9-101 (B) inapplicable to situations in which
the official had substantial responsibility but not substantial personal
involvement.
Such a situation appeared in Kesselhaut v. United States, 94 but the

court in that case did not adopt the committee's interpretation. In
Kesselhaut the plaintiffs, themselves attorneys, retained a firm to sue

the Department of Housing and Urban Development (HUD) in the
Court of Claims for fees allegedly due them for services rendered in a

state tax appeal.95 The Government sought to disqualify the firm
because one member, although not attorney of record in the suit for
the fees, had been General Counsel at HUD's Federal Housing
Authority (FHA) during the period of the tax appeal. 96 The former
General Counsel's close subordinates at FHA had handled the tax

appeal, 97 but the General Counsel stated that he did not devote any
substantial personal attention to the matter.98 In applying DR 9-

101(B), the court considered the number of levels of responsibility
between the working lawyer and the supervisor,99 the importance and
size of the matter in relation to the ordinary work of the office, 100 and
the supervisor's actual knowledge of the matter. 101 The court found
the former General Counsel substantially responsible for the tax

appeal, 102 and disqualified him and his firm to avoid the appearance
of impropriety. 103
As Judge Kaufman has pointed out, ethical standards must not be

so broad as to prohibit the former government attorney from finding
employment in his field of specialization, hinder the Government's
employment efforts, or restrict the public's access to the best legal

94. No. 166-74 (Ct. CI. Tr. Div. Mar. 29, 1976) (recommended decision), remanded for further
evidentiary hearing, No. 166-74 (Ct. CI. Oct. 22, 1976) (en banc). Under the rules of the Court of
Claims, the trial judge holds a trial to determine the issues of fact, and then submits a

recommended decision for review by the full court. Ct. Cl. R. 13(b), (d).
95. No. 166-74 at 2-3 (Mar. 29, 1976).
96. Id. at 3-4; see note 157 infra.
97. No. 166-74 at 29 (Mar. 29, 1976).
98. Id. at 21.
99. Id. at27-29 (more remote supervisormay havemore perfunctory involvement, butmay still

have substantial responsibility).
100. Id. at 28 (supervisor likely to pay special attention tomatters of delicacy, public concern,

or organizational importance). Although the General Counsel's office generally handled tax

matters, the special importance of this particularmatter was evidenced by the hiring ofplaintiffs
as outside counsel. Id. at 29.
101. Id. Besides giving general policy guidance, the General Counsel read his subordinates'

correspondence and personally signed a letter dealing with the plaintiffs' employment. Id. at 30.
102. Id. at 29-30.
103. See id. at 35. The court disqualified the firm because of the appearance of impropriety

arising from the General Counsel's association with the firm. Id. at 35-36; see note 157 infra.
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advice possible. 104 At the same time, the maintenance of a high
regard for the legal profession dictates that the former government
attorney not appear to have acted improperly in taking a particular
case. 106 Kesselhaut's broad standard of substantial responsibility
better serves those interests than does the ABA's personal
involvement standard. TheKesselhaut approach requires examination
of the former supervisor with ministerial or supervisory responsibili
ties106 to determine whether his responsibility in conjunction with his

personal involvement in a given matter constitutes substantial

responsibility for the matter and requires disqualification. 107 This

interpretation of DR 9-101 (B), unlike the ABA's, covers all former

government attorneys no matter how lofty their rank, without

reverting to the restrictive vertical responsibility approach of Canon
36.
It is crucial not only to define clearly the four elements of DR 9-

101(B), but also to develop fair disqualification procedures that are
themselves free of any appearance of impropriety. At present, courts
and agencies have difficulty assessing substantial responsibility
because the party moving for disqualification cannot produce easily
the extensive facts regarding agency procedure and events needed to

pinpoint the administrator's responsibility for a particular matter. It
would be preferable to shift the burden of proof from the party
seeking disqualification to the attorney if he held a middle or upper

104. See United States v. Standard Oil Co., 136 F. Supp. 345, 363 (S.D.N.Y. 1955) (Kaufman,
J.) (even Government does not expect disqualification in every case involving a former
government attorney and his former agency); Kaufman, supra note 7, at 668.
105. See Kaufman, supra note 7, at 668. One recent opinion may reflect a disturbing trend

toward subordinating this concern for ethical appearances to the demands of the employment
market. In Silver Chrysler Plymouth, Inc. v. Chrysler Motors Corp. the United States Court of
Appeals for the Second Circuit suggested that Canon 9 need not apply strictly to private
attorneys, such as young associates in large firms, if the consequences would be hiring restrictions
and loss of job mobility. 518 F.2d 751, 757 (2d Cir. 197'5) . See generally Note, The Second Circuit
andAttorneyDisqualification�SHver ChryslerSteers in aNewDirection, 44FordhamL. Rev. 130,
145-52 (1975).
106. Ministerial responsibility is similar to official responsibility under section 207(b). See 18

U.S.C. � 207(b) (1970); notes 18, 92 supra.
107. See No. 166-74 at 27 (Mar. 29, 1976) ("substantial" is an all-purpose word permitting

flexible adjustment to the facts).
Even in a situation in which there was clearly no substantial responsibility, disqualificationmay

be necessary to avoid the appearance of impropriety. The most obvious example is the attorney
who has no responsibility for the matter but has access to confidential files or to confidential
information. Compare United States v. Standard Oil Co., 136 F. Supp. 345, 361 n.29 (S.D.N.Y.
1955) (attorney in Paris office of government agency had no access to files) with Alpha Inv. Co. v.
City of Tacoma, 13 Wash. App. 532, 533-35, 536 P.2d 674, 675-76 (1975) (former prosecutor's
access to files of small prosecutorial unit requires disqualification despite absence of DR 9-
101(B) violation). The court in Alpha Investment distinguished Standard Oil on the basis of the
number and size of the offices involved in the two cases. See id. at 535-36, 536 P.2d at 677.
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level position calling for ministerial authority, personal involvement,
or both. To deter frivolous motions, the burden of proving prior public
employment, present private employment, and the "matter" require
ment should remain with the moving party. This procedure would
preserve a flexible test for lower level officials while ensuring that high
level administrators, 108 who carry the greatest responsibility for

preserving the public trust, do not escape the prohibitions of DR 9-

101(B).

Ethical Standards for the Firm

firm disqualification

The close relationships among members of a law firm and their
common financial interest stimulates the free exchange of information
within the firm. Because this exchange may jeopardize client

confidences, a well-established ethical rule requires that the

disqualification of an attorney also disqualifies his firm.109 Although
not embodied in the Code's predecessor, the Canons of Professional

Ethics, 110 the Committee on Professional Ethics grafted the rule onto

108. A possible federal standard is suggested by proposed conflict of interest standards for

policymaking officials in the Carter administration. Presidential appointees (Schedule C) and

policymaking officials above a GS-14 or GS-16 level will be required to file statements of theirnet
worth and sources of income for two years after ceasing government employment. The

Washington Post, Jan. 5, 1977, � A, at 1, col. 1. Attorneys above these levels are likely to have

supervisory and administrative duties.
109. Laskey Bros. v. Warner Bros. Pictures, 224 F.2d 824, 826 (2d Cir. 1955)

(disqualification of private attorney extends to his firm); Telos, Inc. v. Hawaiian Tel. Co., 397 F.

Supp. 1314, 1318 (D. Hawaii 1975) (disqualification of former state government attorney
extends to his present firm); Handelman v. Weiss, 368 F. Supp. 258, 264 (S.D.N.Y. 1973)
(disqualification of former attorney for congressionally chartered corporation extends to firm);
Traylor v. City of Amarillo, 335 F. Supp. 423, 425 (N.D. Tex. 1971) (disqualification of former
city attorney who played role in drafting ordinances results in disqualification of firm from

challenging ordinances); State v. Rizzo, 69 N.J. 28, 30, 350 A.2d 225, 226 (1975) (per curiam)
(disqualification of former assistant prosecutor also disqualfies his partner); ABA Informal

Opinions, supra note 3, No. 906 (1966) (attorney and firm disqualified in cases involving
insurance company forwhich attorney had been investigator) ; ABA OPINIONS,supra note 3 , No. 49

(1931) (former court-appointed special master and firm disqualified from participating in

related suit); id. No. 33 (1931) (disqualification of private attorney from taking position contrary
to that in prior suit extends to firm); cf. American Can Co. v. Citrus Feed Co., 436 F.2d 1125,
1128-29 (5th Cir. 1971) (disqualification of attorney and firm retained as local counsel does not
extend to out-of-state retaining firm). See generally H. Drinker, supra note 2, at 106; Kaufman,
supra note 7, at 662; Perkins, supra note 21, at 1162.
An attorney whose firm has been disqualified as a result of another firm member's conflict of

interest may be disqualified even if the firm dissolves and he subsequently forms a new firm;
moreover, the disqualification may extend to the newly formed firm. Laskey Bros. v. Warner
Bros. Pictures, Inc., 224 F.2d at 826.

110. See note 35 supra.
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the body of ethical standards by way of the committee's ethical

opinions. 111 In addition to the widespread judicial application of the

rule,112 statutes in some states provide for automatic disqualification
of the partners of disqualified attorneys. 113 The federal conflict of
interest laws do not extend the disqualification of a former

government attorney to his firm,114 apparently because the Congress
considered existing ethical standards adequate.116
Unlike the Canons, DR 5-105(D) of the Code of Professional

Responsibility originally did provide for a firm's disqualification, but
only if a firm attorney was disqualified for a violation of Canon 5's

prohibition against certain conflicts of interest. 116 The ABA amended
this provision in 1974 to provide for automatic disqualification of a

111. See ABA Opinions, supra note 3, No. 33 (1931); id. No. 49 (1931) (disqualification of

attorney from representing parties whose cause he had passed upon as special master extends
to his firm under Opinion No. 33); cf. id. No. 134 (1935) (Opinion 33 prohibits former member of
state attorney's office from accepting case originating in that office during his employment); id.
No. 72 (1932) (Opinions No. 33 and 49 proscribe law firm from accepting employment to attack
validity of tax assessments if such action will injure drainage district represented by another
firm member). But cf. id. No. 220 (1941) (Opinions 33, 50, and 185 do not prohibit attorney
from representing a party for whom a partner testifies).
112. See note 109 supra.
113. La. Rev. Stat. Ann. � 1116(c) (West 1965) (two-year prohibition on partners assisting

another in any appearance or transaction involving the state and in which former employee
participated at any time); Mass. Ann. Laws ch. 268A, �12(c)-(d) (Michie/Law. Co-op 1968)
(one-year prohibition on partner of former state or county employee participating in any activity
from which former employee is prohibited); N.J. Stat. Ann. � 52:13D-17 (West Supp. 1976-77)
(partners prohibited from representing any client other than state in any matter in which
government employee was substantially and directly involved during employment); Wash. Rev.
Code Ann. �42.18.220(4) (1972) (two-year prohibition on state employee's partner assisting
anyone in any transaction in which employee participated). But see Mo. Ann. Stat. � 105.480(2)
(Vernon 1966) (statute's prohibitions on services that can be rendered by former state

employees do not apply to firms in which employee is a member if employee does not share in
profits resulting from such services); N.Y. Pub. Off. Law �73(9) (McKinney Supp. 1976-77)
(same).
114. See 18 U.S.C. � 207(c) (1970) (proscription against acts or appearances of impropriety

by partners of current government employees in matters in which employee participates).
115. See S. Rep. No. 2213, 87th Cong., 2d Sess. 13 (1962). The original House bill contained

a provision barring a partner of a former employee for a period-of two years after the employee's
termination from participating in any matter from which the employee was barred. H.R. 8140,
87th Cong., 1st Sess. � 207(c) (1961), reprinted in Hearing on H.R. 8140 Before the Senate
Comm. on the Judiciary, 87th Cong., 2d Sess. 5 (1962).

116. ABA Code, supra note 2, DR 5-105(D) (1970). As originally passed the rule provided
that if a lawyer is required to decline employment or to withdraw from employment under DR 5-
105 because the interests of an existing client might prevent the lawyer from exercising
independent judgment as to the potential client, no partner or associate of his firm may accept
or continue such employment. Id.
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firm in the event of a member's disqualification under any
disciplinary rule. 117

The adverse effects of this blanket rule became apparent soon after
the amendment's passage.118 Protests first surfaced in Washington,
D.C.,119 an area in which the automatic firm disqualification rule
might impede the constant movement of attorneys between govern
ment and private practice. After considering the problem, the ABA
Committee on Ethics and Professional Responsibility issued Opinion
342, 120 exempting a firm from disqualification under DR 5-105(D) if
one of its attorneys is disqualified under DR 9-10 1(B). 121

ABA Opinion 342. In considering this exemption to blanket
disqualification, the ABA committee examined both the policy factors
in favor of the free movement of attorneys between government and
private practice and the appearance of impropriety that arises from a

"revolving door" between government and private firms. 122 The
committee noted that enforcement of DR 5-105(D) would expose
firms that hire government attorneys to the risk of losing clients and
revenues because of firm disqualification 123 and ultimately might
hamper government recruitment of attorneys and limit the career

mobility of those in government. 124 The committee deemed the

appearance of impropriety, formerly considered a key reason for

117. ABA, Summary of Action and Reports to the House of Delegates 3 (1974) (report
number 127) (effective March 1, 1974). Despite its adoption by the ABA, however, DR 5-105(D)
will apply to members of the bar only if the state or local bar association adopts the rule as part
of its ethics code. See, e.g., New York City Bar Opinion 889, supra note 72, at 554 (ABA's
amended DR 5-105(D) not yet adopted by Association of the Bar of the City of New York).
118. Apparently none of the amendment's drafters anticipated the problems it could cause.

Moscowitz, Can D.C. Lawyers Cut the Tie That Binds, Juris Doctor, Sept. 1976, at 34-35
(quoting Lewis H. Van Dusen, Jr., chairman of the ABA Committee on Professional Ethics).
119. See generally id. In response to a former Navy attorney's request for a formal opinion on

his firm's involvement in a contract suit, the ABA Legal Ethics Committee tentatively
disqualified both the attorney and the firm. Several members of large Washington law firms

persuaded the committee to reconsider the decision. See id. at 35-37.
120. ABA Opinion 342, supra note 8.
121. Id. at 518; see New York City Bar Opinion 889, supra note 72, at 556 (supporting

decision of ABA Opinion 342 to allow waivers of firm disqualification).
122. ABA Opinion 342, supra note 8, at 518; see Woods v. Covington County Bank, 537 F.2d

804, 813 & n.12 (5th Cir. 1976) (attorney's substantial responsibility for matter as government
employment not sufficient to disqualify him from private employment on same matter absent

possibility that attorney acted improperly while in government service).Bui see General Motors
Corp. v. City of New York, 501 F.2d 639, 649 (2d Cir. 1974) (although policy considerations
must be balanced, avoiding appearance of impropriety is paramount, and attorney's substantial
responsibility for government antitrust suit precludes his acting in related private suit).

123. ABA Opinion 342, supra note 8, at 518.
124. Id. at 518, 520.
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attorney disqualification, 125 an "underlying consideration" and not a
standard or even the most important reason for the disqualification
rules. 126 Consequently, when the facts present no significant appear
ance of impropriety and the Government is convinced that the firm

will isolate the disqualified lawyer from the matter, the agency, court,
or reviewing body can allow waiver of disqualification of the firm. 127

The wisdom of Opinion 342, therefore, depends in large part on the
efficacy of a firm's screening mechanisms. Screening isolates the

disqualified attorney from any contact with the matter out of which
the ethical conflict arose. Generally, the screened lawyer receives no
part of the fees from the case and may not discuss the case with

anyone in the firm. 128 Some firms have circulated intra-office
memoranda to notify all the attorneys of a disqualification, and have

stamped case files, correspondence, and other documents to signify
that they are off limits to the disqualified attorney. 129 Yet, the
effectiveness of screening is questionable. For example, attorneys can
ignore or circumvent the segregation of the disqualified attorney from
the firm's earnings130 and the prohibition on contacts with other

attorneys. Although the integrity of most attorneys is beyond
question, the need to eliminate the appearance of impropriety
demands more stringent procedures, such as a requirement that the
disqualified attorney and his firm certify under oath that they will
abide by all screening procedures set forth by the local bar.131 The

125. See General Motors Corp. v. City ofNew York, 501 F.2d 639, 649 (2d Cir. 1974) (Canon
9, aimed at promoting high public regard for profession, compels court to act with scrupulous
care to avoid any appearance of impropriety); ABA Code, supra note 2, Canon 9 at n.l (no
practice must be permitted that invites distrust of integrity of judicial system).
126. ABA Opinion 342, supra note 8, at 518.
127. Id. at 521; see 16 C.F.R. �4.1(4) (1977) (FTC rule forbids utilization of disqualified

attorney's services by partner); 41 Fed. Reg. 41,117-18 (1976) (proposed IRS rules allow waiver
if attorney is isolated).
128. See 16 C.F.R. �4.1(4) (1977) (services of disqualified former employee must not be

utilized by firm in FTC proceeding or investigation in which he is barred, nor can he discuss
matter with his partner);ABA Opinion 342, supra note 8, at 521; Moscowitz, supra note 118, at
37.

129. See Letter from John B. Jones, Jr., partner in the firm of Covington & Burling, to D.C.
Bar Legal Ethics Committee, at2 (Nov. 21, 1975) (copy on file at the Georgetown Law Journal).
130. A firm could circumvent fee screening by allowing the attorney to take a greater

percentage of fees in cases not subject to screening on the theory that he is spending more time
on the matters in which he can participate. Moscowitz, supra note 118, at 37. Even if the
disqualified attorney does not receive a greater proportion of other fees, the losses attributable
to disqualifications over any given period will be relatively uniform for all firm attorneys. See
D.C. Bar Committee on Legal Ethics, Tentative Draft Opinion for Comment Inquiry 19, DlST.
Law., Fall, 1976, at 39, 41 n.17 [hereinafter cited as D.C. Inquiry 19]. Because screening is not a
method of punishment, however, this is not a valid argument against its effectiveness.
131. See Washington Council of Lawyers, Resolution (Oct. 13, 1976) (copy on file at the

Georgetown Law Journal).
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oath could be filed at the offices of the local bar, and the penalty for
violation could be suspension or disbarment. 132 An alternative remedy
would be a criminal statute requiring the filing of an affidavit with the
government department or agency involved declaring that the
disqualified attorney would not discuss the matter with the persons
handling the case. 133 Not only would the possibility of criminal
sanctions deter misconduct, but use of the state's criminal
investigative powers would provide more effective enforcement. A

highly significant byproduct of these measures would be increased

public awareness that neither the Government nor the organized bar
condones improprieties.

District of Columbia Bar Inquiry 1 9. The ruling of the ABA
Committee on Ethics and Professional Responsibility favoring
waivers of firm disqualifications has not gone unchallenged. In
District of Columbia Bar Inquiry 19 134 the Legal Ethics Committee of
the District of Columbia Bar considered the firm disqualification
question and concluded that a firm should be disqualified whenever
one of its attorneys is disqualified. 135 Although Inquiry 19 was only a

draft opinion and failed to receive majority approval by the full

committee,136 it remains valuable for its discussion of firm disquali
fication.
In the opinion, the committee underscored the need to avoid the

appearance of impropriety, 137 and noted the appearance of unfair

advantage created by the former government attorney's previous
access to confidential information, 138 the possible appearance of

132. If the matter were before an agency, the agency temporarily could suspend the firm from

practice before it. See 18 C.F.R. � 1.4(b)(1) (FPC may temporarily or permanently disqualify
anyone who engages in improper or unethical conduct).
133. A federal statute proscribes willfully and knowingly making a false statement about any

matter within the jurisdiction of any department or agency of the United States. 18 U.S.C.

�1001 (1970). A broader application of this provision to include an oath not to discuss the
screened matter in the future would be required.

134. D.C. Inquiry 19, supra note 130, at 39.
135. Id. at41.But see Dash, GovernmentLawyers in Private Work: AnAnalysis ofInquiry 19, 7

Md. L.F. 33 (1977) (criticizing Inquiry 19's approach to firm disqualification).
136. In a meeting held on November 23, 1976, the Legal Ethics Committee took a significant

step toward the ABA approach in asking a subcommittee to investigate and report on possible
standards for waivers of firm disqualifications when an attorney is disqualified under DR 9-

101(B). See N.Y.L.J., Nov. 26, 1976, at 1, col. 1.

137. D.C. Inquiry 19, supra note 130, at 40. The committee accused its ABA counterpart of
committing a "fundamental error" in Opinion 342 by giving short shrift to the appearance of

impropriety standard. Id. The difference in emphasis accounts for the differing results. See
notes 145-47 infra and accompanying text.

138. D.C. Inquiry 19, supra note 130, at 40-41. The committee recognized that the threat was
less that an attorney would disclose government secrets than that he might be perceived as

having inside information that could aid a client in litigation. Id.; see note 48 supra and

accompanying text.
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favoritism by former colleagues, the apparent evil of switching sides,
and the possibility that private firms might seem to be buying out the

opposition by hiring away the Government's most effective people. 139

The committee also found possible impropriety in an attorney's
opportunities to abuse government power in order to ingratiate
himself with a future employer, to create future employment
opportunities, or to gain an advantage over a potential opponent by
discovery or other procedures. 140 The committee thought disqualifica
tion of the firm necessary to prevent only two of these concerns: the

appearance of unfair advantage through the use of secret information

and the appearance of favoritism by former coworkers. 141 Disquali
fication of a firm is necessary in the first case because secret

information still could pass and inure to a client's advantage if only
the former government attorney were disqualified- 142 The possibility
of agency favoritism toward the client of a former agency attorney's
firm also would not be eliminated by disqualifying only the attorney. 143

Moreover, the committee stated that screening mechanisms would
not provide a solution and are impossible to police and that those

agency attorneys charged with their enforcement may be tempted to
set lax standards to facilitate their own subsequent efforts to obtain

private employment. 144
The committee emphasized the need to enforce strictly disquali

fication of firms, noting that waiver of firm disqualification creates

appearances of impropriety because those granting the waivermay be
showing favoritism or setting a standard that later will apply to

them. 145 The ABA Ethics Committee, on the other hand, reduced the
appearance of impropriety to a secondary policy consideration under
DR 9-101(B)146 that is weighed against other policies such as

attracting topnotch people to government and not limiting a potential
client's choice of qualified private counsel. The ABA committee
concluded that a firm's adherence to screening procedures renders

139. D.C. Inquiry 19, supra note 130, at 41.
140. Id.
141. Id. The committee determined that the only means of thwarting private firms' efforts to

cripple the Government by hiring its best attorneys would be to prohibit government attorneys
from moving to private firms. Id. Similarly, a government lawyer could be deterred from
ingratiating himself with prospective employers only by a prohibition against his working for any
firm with which he had dealt while in government service. Id.

142. Id.
143. Id.
144. Id. at 42.

145. Id. at 41 n.16, 42.
146. See ABA Opinion 342, supra note 8, at 518.
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the appearance of impropriety insufficient to merit the harsh sanction
of the firm's disqualification. 147

Although the ramifications of the policy considerations favoring
liberal waiver are only beginning to emerge, 148 they are as important in
determining whether a firm should be disqualified as in deciding
whether an individual attorney should be. 149 Yet their importance
should not be enhanced by eviscerating Canon 9's warning against the
appearance of impropriety. The warning must be the foundation of
DR 9-10 1(B) if the rule is to have any meaning.

waiving firm disqualification

ABA Opinion 342 and D.C. Inquiry 19 present a seemingly
irreconcilable confrontation between public policy and ethical

principles. The Code, lacking any specific waiver provisions for firm
disqualification under DR 5- 105(D), provides no direct answer as to
which approach is more appropriate. 150 Nonetheless, an analysis of
other situations in which a client is allowed to waive an attorney's
disqualification suggests a solution. An attorney's disqualification
based on representation ofmultiple interests 151 or interests adverse to
a former client, 152 both of which create an appearance of impropriety,
can be waived by the present or former client ostensibly affected. The

147. Id. at 521. An underlying assumption of the ABA opinion is that waivers from the firm

disqualification rule in DR 5-105(D) will be granted liberally. If they are not, the rule's effect

upon government employment and firm hiring practices would be the same as that of the District
of Columbia Bar's Legal Ethics Committee's proposal.
148. See Letter from Antonin Scalia, Assistant Attorney General, to D.C. Bar Association

Legal Ethics Committee, at 4 (Oct. 15, 1976) (copy on file at the Georgetown Law Journal)
(Justice Department and several other federal agencies already have encountered trouble hiring
qualified applicants due to District of Columbia Bar's Ethics Committee's tentative opinion).
149. See United States v. Standard Oil Co., 136 F. Supp. 345, 363 (S.D.N.Y. 1955);

Kaufman, supra note 7, at 668; note 104 supra and accompanying text.

150. See ABA Code, supra note 2, DR 5-105(D).
151. See, e.g., United States v. Garcia, 517 F.2d 272, 276-77 & n.4 (5th Cir. 1975) (although

defense attorneys' representation of criminal codefendants and potential prospective witness

showed conflict of interest that denied defendants' sixth amendment right to effective
assistance of counsel, freely made waiver of disqualification permitted); ABA Code, supra note

2, DR 5-105(B), (C) (prohibitingmultiple representation of clients except by consent of the clients
after full disclosure of risks involved).
152. See, e.g., In re Yarn Processing Patent Validity Litigation, 530 F.2d 83, 89-90 (5th Cir.

1976) (former client may consent to the employment of attorney by adverse party and waives

disqualification by failing to object when opportunity to do so exists); ABA Code, supra note 2,
DR 5-105(A) atn.36 (citingABA Opinion No. 274 (1942)) (attorney could not represent interests
adverse to those of former client without consent).
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harm that an absolute rule disqualifying the firm might engender153
justifies a similar waiver policy for firms.154

Impartial consideration of waiver applications would prevent the

appearance of impropriety which results when government agency
attorneys, who later may seek private employment, make waiver

decisions for their own agency.
155 Although judicial scrutiny of

applications is the best method when litigation is underway, a

committee or board comprised of the general public and disinterested
members of the bar from the public and private sector could resolve

all other cases in which the Government requests waivers. The board

should be independent of any agency or department, thereby
precluding any appearance of agency influence. 156 Its centralized

153. See notes 122-24 supra and accompanying text.

154. Further support for waiving firm disqualification is found by implication in the ethical
rule that no consent is possible to permit a public officer to represent a private party in criminal
or civil litigation challenging government action. ABA Opinions, supra note 3, No. 77 (1932)
(prosecutor cannot represent indicted client in related private tort suit); id. No. 71 (1932) (city
attorney cannot represent interests contrary to city's); id. No. 34 (1931) (city attorney cannot
represent criminal defendants); cf. id. No. 16 (1929) (firm members cannot represent both
defense and prosecution; defendant's attorney must be disqualified); H. Drinker, supra note 2,
at 120. To permit representation by the government official would require him to serve two

masters while his official position demands that he give full loyalty to his public employer. ABA
Opinions, supra No. 16 (1929) (prosecutor cannot serve two masters; representation of
defendant would be prohibited). This conflict persists when the attorney leaves government
service and enters private practice. See Kesselhaut v. United States, No. 166-74, at 9-10 (Ct. CI.
Tr. Div. Mar. 29, 1976) (recommended decision) (prohibition against serving two masters

extends to former government attorney). This conflict does not exist for the firm, for the only
interest it must represent is that of the client. Thus, there is no inconsistency in allowing a

waiver of firm disqualification, while refusing to extend this waiver to the attorney.
155. See D.C. Inquiry 19, supra note 130, at 42. In support of the government attorney's

participation in the waiver process, one can argue that this conflict is no greater than that
involved in any decisionmaking situation in which the result later may affect the decisionmaker.
Letter, supra note 148, at 2-3. Moreover, to impute a lack of ethics to government employees,
and thereby the Government, almost is to say that the people lack the ethical standards to

govern themselves, a premise our society rejects.
To conclude that government attorneys should not have sole power to decide whether their

agency should waive firm disqualification, however, is not to say that they cannot decide whether
to move to disqualify an individual attorney. Although similar appearances of improprietymight
arise in individual determinations, the nature of the adversary system makes it likely that a

government attorney will recommend the disqualification of a former agency employee having
inside information. Also, agency attorneys' knowledge of agency operations and procedures puts
them in the best position to determine whether the matter was the same or if the attorney had
substantial responsibility. The decision as to a waiver of firm disqualification, however, rests on
whether screening will be enforced adequately, a determination that an independent board can

make without reference to agency procedures.
156. A body outside of the agency is preferable for handling agency waivers because

administrative law judges or commissioners, as agency employees, might appear susceptible to
internal agency pressures in making waiver decisions.
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nature would promote uniform consideration of waiver applications as

well as the accumulation of data on screening techniques.
Whether a court or an independent board is involved, the integrity

of the process by which waiver decisions are made is the key to

reducing the appearance of impropriety generated by a firm's
continued presence in a matter. The relationships between the client,
the matter, the former government attorney, and the firm should

figure in determining whether screening can dissipate ade

quately the appearance of impropriety. The court or board should

deny the waiver on a showing that the private client, before retaining
the firm, knew of the attorney's prior substantial responsibility over

the matter, because the client himself has invited the appearance of

impropriety. 157 Conversely, a long relationship between the client and
the firm prior to the former government attorney's employment
argues against denial of the waiver.
The relationship of the former government attorney with the matter

may create an appearance of impropriety sufficient in itself to justify
denial. For example, the attorney might have made his reputation
through handling the matter. The relationship between the disquali
fied attorney and the firm should also be considered. A close personal
relationship between the disqualified attorney and the partner who
will take the case increases the likelihood of accidental or inadvertent
disclosures. A firm's size and degree of specialization may indicate
whether it can handle the matter without being tempted or forced to
consult the disqualified attorney. The court or waiver board should
also consider the willingness and ability of the firm to prevent the
disqualified attorney's access to files, and the accuracy and

completeness of records kept by the firm on its screening procedures.
Denial may be appropriate if the matter involves a potentialmonetary
gain sufficiently large to create a temptation to circumvent screening.
In any event, because the firm seeks to exempt itself from the strict

prohibitions of Canon 9 for reasons based on economics and

employment rather than ethics, it should carry the burden of proving
the need for a waiver.

157. Denial under such circumstances is necessary to prevent the client from choosing his

attorney in the hope that another member of the firm who handled the matter in government
service will help in the litigation. Similarly, if the client approaches the former government
attorney, who declines to take the case but refers the client to another member of the firm,
denial of a firm's application for waiver would be justified. The client in Kesselhaut retained
counsel on the latter basis, and the court, after disqualifying the former government attorney
under DR 9-101(B), disqualified the firm. No. 166-74, at 30, 39 (Ct. CI. Tr. Div. Mar. 29, 1976);
see notes 94-103 supra and accompanying text. Disqualification of the firm was necessary

because no screening could overcome the appearance of impropriety created by the attorney's
familiarity with the matter and his solicitation by the client. No. 166-74, at 35-36.
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Whether a firm should obtain a waiver over the objection of the

opposing party depends on whether that party is a private litigant or
the Government and, in the latter case, on whether the waiver

decision is made by the agency itself or by a court or independent
board. When a case involves two private parties, the court should

accept a party's refusal to waive disqualification of the firm once an

attorney in the firm has been disqualified. 158 In cases involving the

agency's refusal to grant a waiver, a court should grant a waiver if the
firm shows that it will meet all the established procedures for

screening and that the Government's objection stems from malice
toward the disqualified attorney or his firm, or from an attempt to

gain a tactical advantage in the litigation. 159 In contrast, a waiver

decision by an independent board, representing the general public,
the private bar, and the government bar, should be final because the

remote likelihood of an unfair decision is outweighed by the need to

avoid time-consuming challenges.

Conclusion

As the controversy over firm screening and the appearance of

impropriety illustrates, the existing statutory and ethical standards

governing an attorney's move from public employment to private
practice are insufficiently precise to distinguish professional rep
resentation which is criminal or unethical from that which is proper.
The vagueness of the standards results both from the use of broad
terms that give some latitude to those applying them and from

inadequate analysis and definition of the evils to be remedied.
Because the criminal penalties of fines and imprisonment in

principle constitute the best deterrents, conflict of interest statutes
should be precise and comprehensive. A provision banning later

employment in matters directly handled while in government service
is a necessary ingredient of any conflict of interest statute. A former

government attorney's representation of a private client in such
matters deserves heavy penalties. Broader prohibitions should fit
what the legislature perceives as the evil to be cured. If the conflicts of
interest involve impropriety in appearance and not in substance, only
cosmetic restriction is needed; stricter measures will be necessary to

158. See In re Yam Processing Patent Validity Litigation, 530 F.2d 83, 90 (5th Cir. 1976)
(courts do not generally examine the motives of a moving party in disqualification).
159. Cf. Dixon v. District of Columbia, 394 F.2d 966, 968-70 (D.C. Cir. 1968) (protection of

the "purity of government and its processes" forbids Government using charging discretion to
deter citizen complaints alleging police misconduct).
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thwart former employees from actually wielding improper influence.
In either case, these statutes should also provide for screening
procedures and prescribe penalties for screening violations.
The first step in clarifying the ABA standards for disqualification of

former government attorneys is recognition of the preeminence of
Canon 9's admonition to avoid appearances of impropriety. Govern
ment agencies and departments could aid not only those making
attorney disqualification determinations under DR 9-101 (B), but also
present and former government attorneys, by identifying the agency

proceedings that are "matters" under the disciplinary rule and the

degree and type of responsibility that is "substantial" under the ABA
Code and section 207(a) of title 18, as opposed to "official" under
section 207(b). 160 Agencies and courts, as the primary interpreters of
ethical standards, should construe broadly unclear terms like these in
order to reverse the apparent trend, exemplified in ABA Opinion 342,
toward depreciating the significance of Canon 9's proscription against
appearances of impropriety. 161 Public doubt that attorneys can

separate themselves entirely from past matters demands that in close
cases the appearance of impropriety must tip the balance in favor of

disqualification.
In clarifying its standards for disqualification of a firm, the ABA

Committee on Ethics and Professional Responsibility should resolve
the disparity between DR 5-105(D), which flatly requires disqualifi
cation of a firm upon the disqualification of one of its members, and
ABA Opinion 342, which exempts a firm from the disqualification
requirement if the individual attorney's disqualification was based on
DR 9-10 1(B). The committee should promote public understanding of
the disqualification rules by rewording DR 5-105(D) to reflect the

exception created by ABA Opinion 342 and by including a footnote

explaining the exception as well as describing the essential nature of

screening.
Efforts to clarify the standards should be matched by efforts to

apply them uniformly. Although courts alone oversee criminal
prosecution of former government attorneys, they share jurisdiction
with agencies when ABA disqualification standards are involved. The
main responsibility for policing firms' screening procedures also will
devolve on the courts and agencies. They must scrutinize all

160. See 41 Fed. Reg. 41,110-18 (1976) (IRS Chief Counsel's Advisory Committee's
recommendations on standards for former LRS attorneys in private tax practice); notes 75-108

supra and accompanying text.

161. See Silver Chrysler Plymouth, Inc. v. Chrysler Motors Corp., 518 F.2d 751, 757 (2d Cir.

1975) (stringent enforcement of Canon 9 unnecessary if hiring restrictions would result); ABA
Opinion 342, supra note 8, at 518 (appearance of impropriety an "underlying consideration").
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disqualifications and require complete disqualification of attorney
and firm when the appearance of impropriety is intolerable, even if
the opposing party or the government waives disqualification. 162

Although courts and agencies normally define and enforce statutory
and bar standards, the individual attorney can play a crucial role by
declining to take cases that present a conflict of interest. The

problems of line-drawing inherent in judicial or administrative

application of the ethical and statutory standards often would not
arise if the former government attorney, who more than anyone is
aware of the nature of his government responsibilities, observed high
ethical standards by disqualifying himself from or refusing to take a

case. Statutory restrictions and the prohibitions of the Code of
Professional Responsibility provide only the minimum standards for
judging an attorney's actions.163 The voluntary adherence of the
individual attorney and his firm to the spirit of these standards is by
far the best means for demonstrating the bar's commitment to the
equitable dispensation of justice.

G. Paul Bollwerk, DT

162. See Kesselhaut v. United States, No. 166-74, at 35 (Ct. CI. TV. Div. Mar. 29, 1976)(recommended decision) (waiver of firm's disqualification would not be accepted even if agreed
to by both parties); H. Drinker, supra note 2, at 120 (in certain cases representation is improper or
at least unwise even with consent).
163. See ABA Code, supra note 2, Preliminary Statement.



 



TOWARD BETTER USE OF COASTAL
RESOURCES: COORDINATED STATE AND
FEDERAL PLANNING UNDER THE COASTAL
ZONE MANAGEMENT ACT

Congress passed the Coastal Zone Management Act of 1972

(CZMA) 1 to bring about much needed planning for the rational use of
coastal resources. In enacting the legislation, Congress recognized that
increasing demands required effective management and development
of the ecologically fragile coastal zone.2 Congress also noted that

development of coastal resources must at the same time preserve
cultural, historic, and aesthetic values unique to the coastal areas. 3

Congress determined that state and local arrangements for regulating
coastal development were inadequate to meet the energy demand and
to evaluate all national interests. 4 The CZMA attempts to solve the

problems of coastal management by providing for development of
management programs by the states with the full participation of
federal agencies.5
Enacted in 1972, the CZMA has not succeeded in establishing a

comprehensive policy for management of the nation's coastal zones.
To date, only one state program has been approved.6 President
Nixon's failure to request funding for CZMA programs until 1973 and
the pressure for offshore oil development caused by the Arab oil

embargo of the same year intensified the need for effective coastal

1. Coastal Zone Management Act of 1972, Pub. L. No. 92-583, 86 Stat. 1280 (codified in
scattered sections of 16, 42 U.S.C), as amended by 16 U.S.C.A. �� 1451-1464 (Supp. 4 Dec.
1976).
2. 16 U.S.C. �1451(a)-(c) (Supp. V 1975). Congress attributed the increasing energy demand

to population growth and economic development. This development is characterized by industry,
commerce, residential development, recreation, mineral extraction, transportation, navigation,
waste disposal, and fishing. Id. � 1451(c).
3. Id. �� 1451-1452 (Supp. V 1975).
4. Id. � 1451(d), (e), (g) (Supp. V 1975); S. Rep. No. 753, 92d Cong., 2d Sess. 6, reprinted in

[1972] U.S. Code Cong. & Ad.News 4776, 4780-81 (existing institutional framework diffuse in
focus, neglected in importance, and inadequate in authority).
5. 16 U.S.C �1451(h) (Supp. V 1975). Congress recognized that it would be necessary to

enlarge existing state authority to encourage responsible state planning. See id. (key to protection
of coastal zone resources is assistance to states in exercising full authority over coastal zone
decisions of greater than local significance with the cooperation of federal authorities); S. Rep.
No. 753, supra note 4, at 1, [1972] U.S. Code Cong. & Ad. News at 4776 (Act to enhance state
authority) .

6. 41 Fed. Reg. 42,879 (1976) (state of Washington). See generally notes 103-11 infra and
accompanying text (experience ofWashington in developing coastal zonemanagementprogram).

1057
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management. 7 The oil and gas reserves of the outer continental shelf
are still largely untapped/ the national energy crisis has become even

more acute, and recent oil spills demonstrate the continuing hazards
of energy development. 9 Congress amended the Act in 1976 primarily
to facilitate more effective management of coastal energy resources. 10

Although judgment on the 1976 amendments may be premature,
the limited CZMA experience indicates that the scheme of state-
federal cooperation envisioned by Congress has yet to fully emerge.
Conflicting views on the scope of the Act and inadequate channels of
communication between state and federal authorities have plagued
the scheme. As many states now are developing coastal management
programs,11 resolution of these conflicts and establishment of
workable means of state-federal interaction to implement the CZMA

goal of effective management of the coastal zones is important. The
success of the CZMA's unique cooperative plan is critical not only to
the effective use of our coastal zones but also to the development of
future coordinated efforts between state and federal authorities. 12

7. S. Rep. No. 277, 94th Cong., 1st Sess. 7, 9 (197 5), reprinted in [1976] U.S. Code Cong.& Ad.
News 2720, 2726, 2729.

8 . Rubin, The Role of the Coastal ZoneManagementAct of 1972 in the Development ofOil and
Gas from the Outer Continental Shelf, 8 Nat.Resources Law. 399, 399-400 & n.6 (1975) (studies
indicate tremendous potential for development of oil and gas on Atlantic shelf, but no activity
begun); see S. Rep. No. 277, supra note 7, at 4-5, 11-19, [1976] U.S. Code Cong. & Ad. News at

2724, 2731-37, 2741-42 (noting that 60% of United States refining capacity currently is in four
states on or near the coasts and projecting effects of entry of new oil and gas activity resulting
from first oil leases on outer continental shelf).
9. See Time, Jan. 10, 1977, at 45-47.
10. Coastal ZoneManagementActAmendmentsof 1976,Pub. L.No. 94-370, �� 2-3, 90 Stat.

1013 (amending 16 U.S.C. ��1451,1453 (Supp. V 1975)) (objective to meet needs resultingfrom
expanded energy activity including that on outer continental shelf); see S. Rep. No. 277, supra
note 7, at 1-5, 7-10, [1976] U.S. Code Cong. & Ad. News at 2722-24, 2726-29 (noting delays at
start of CZMA operation; prospect of accelerated oil and gas lease activity on outer continental
shelf, growing energy facility requirements, and imminent construction of deepwater ports create
new urgency for comprehensive planning to preserve unique ecosystem of coasts; purpose of
amendments to achieve rational coastal management).
11. Office of Coastal Zone Management, National Oceanic and Atmospheric Adminis

tration, U.S. Dept of Commerce, Report to Congress on Coastal Zone Management 3

(1976) (annual report for fiscal year 1975) (most states will complete programs in 1977)
[hereinafter cited as [1976] OCZM Report].

12 . The CZMA is the firstmajor national land use planning act. Note, State Land Use Control:

Why Pending Federal Legislation Will Help, 25 Hastings L.J. 1165, 1187-94 (1974); see 16

U.S.C. � 1456(g) (Supp. V 1975) (if Congress subsequently enacts other national land use

programs, Secretary of Commerce must, prior to approval of a state CZMA plan, obtain
concurrence from federal land use administrator that the state plan is consistent with any

provisions of new program applicable to coastal zones). Congress considered several other land
use planning measures in the past, but enacted only the CZMA. The Land andWater Resources
Act was the first land use legislation of national scope considered by Congress. S. 3354, 91st
Cong., 2d Sess., 116 Cong. Rec. 1760-63 (1970) (grant-in-aid program to establish statewide
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Scope of the CZMA

PROVISION FOR STATE AND FEDERAL INTERESTS

Effective implementation of a cooperative state-federal policy
necessitates careful balancing of traditional local, state, and federal

interests. Land use planning, which encompasses coastal zone

management, is an inherent state function and states traditionally
have delegated this responsibility to local governments. 13 Congress
was reluctant to intrude into this area of established state and local

control. The CZMA thus reflects an attempt to achieve state-federal

cooperation without upsetting the delicate balance previously existing
between state and federal governments.
The Act makes available federal funds to encourage states to

develop comprehensive management programs, in cooperation with

federal and local governments, 14 for the more effective use and

protection of coastal resources. 15 Concomitantly, the Act directs
federal agencies engaged in programs affecting the coastal zones to

cooperate and participate in state coastal planning. 16 To avoid

usurping state and local power, Congress made state participation
voluntary and used federal financial aid and the prospect of broader
coastal authority as incentives to state participation. 17 As a means of

land use plans under federal guidelines). Several other Senate bills and nine House bills relating
to land use planning were considered in the 92d and 93d Congresses. See, e.g., S. 268, 93d Cong.,
1st Sess., 119 Cong. Rec. 19,656-65 (1973) (proposing establishment of Office of Land-
Use�Policy Administration authorizing grant-in-aid program for states that meet land use

planning criteria); H.R. 10294, 93d Cong., 1st Sess. (1973) (similar provisions but also includes
crossover sanctions to penalize those states that do not comply). Many of these bills proposed a

land use planning scheme based on federal financing of state developed plans somewhat similar
to that adopted in the CZMA. See Note, supra at 1187-94.
13. Note, supra note 12, at 1167 (initial state responsibility for regulating land use delegated

to local governments through enabling legislation permitting local governments to dominate
planning, zoning, and subdivision).
14. See 16 U.S.C. �� 1451(h), 1455(c) (Supp. V 1975), as amended by 16 U.S.C.A.

�� 1451(h), 1455(c) (Supp. 4 Dec. 1976) (coordination among various levels of government is key
to effective protection and utilization of resources).
15. Id. �1454, as amended by 16 U.S.C.A. �1454 (Supp. 4 Dec. 1976).
16. Id. � 1452(c), (d).
17. See id. �� 1454-1455, as amended by 16 U.S.C.A. �� 1454-1455 (Supp. 4 Dec. 1976)

(voluntary grant-in-aid scheme); Zile, Some Legal Issues in the Coastal Zone Management Act:
Grant-in-Aid Aspects (pt. 1), 3 Coastal ZoneMgmt. J. 39, 42-44 (1977) (description of grant-in-
aid scheme and of administrative requirements to receive grants); id. (pt. 2), 151, at 152-53
(CZMA grant-in-aid scheme to obtain state cooperation with federal objectives survived
objections to encroachment into state authority). See also Comment, Saving the Seashore:
Management Planning for the Coastal Zone, 25 Hastings L.J. 191, 208-09 (1973) (voluntary
compliance a shortcoming of CZMA). Despite its voluntary nature, all 30 eligible coastal states
and 3 of the 4 eligible territories entered the program by early 1975. S. Rep. No. 277, supra note
7, at 7, [1976] U.S. Code Cong. & Ad. News at 2726.
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preserving federal authority over federal lands, Congress excluded
from the definition of coastal zone all lands committed solely to the
discretion of federal officials and specifically disclaimed any intent to
limit federal jurisdiction or power. 18

OUTER CONTINENTAL SHELF OIL DEVELOPMENT

The Outer Continental Shelf Lands Act. The exclusion of
federal lands from the coastal zones under the CZMA has raised
questions about the states' ability to control the exploration and
development of oil on the outer continental shelf. The Outer
Continental Shelf Lands Act (OCS Lands Act)19 grants exclusive
jurisdiction over the outer continental shelf to the federal govern
ment, 20 so that it is definitionally excluded from the coastal zones
under the CZMA. Prior to the 1976 amendments one commentator
thus argued that CZMA did not encompass oil activity pursuant to
outer continental shelf leases.21 In the 1976 amendments Congress
rejected this view by expressly providing that outer continental shelf

18. 16 U.S.C. � 1453(a) (Supp. V 1975), as amended by 16 U.S.C.A. � 1453(1) (Supp. 4 Dec.
1976). The federal government owns 54% of the coastal areas of the United States, but the
vast majority of these holdings are in Alaska. Ausness, Land Use Controls in Coastal Areas, 9
Calif. W.L. Rev. 391, 411 (1973). The Justice Department has adopted the view that lands
excluded from the Act include all lands over which federal officials have sole discretion rather
than the narrower view that the Act excludes only those lands committed to exclusive federal

jurisdiction under the Constitution. Letter from A. Scalia, Assistant Attorney General, to W.C.

Brewer, Jr., Counsel to the National Oceanic and Atmospheric Administration (Aug. 10, 1976)
(copy on file at the Georgetown Law Journal). See generally U.S. Const, art. 1, �8, cl. 17

(exclusive jurisdiction over seat of government and other lands purchased for use of federal

government); notes 19-20 infra and accompanying text (exclusive federal jurisdiction over outer

continental shelf).
19. 10 U.S.C. �� 7421-7426, 7428-7438, 43 U.S.C. �� 1331-1343 (1970 & Supp. V 1975).
20. 43 U.S.C. �t333(a)(l) (1970); accord, United States v. Maine, 420 U.S. 515, 525-28

(federal government has exclusive jurisdiction over resources in outer continental shelf), decree
entered, 423 U.S. 1 (1975).
21. Rubin, supra note 8, at 407-19. There are three justifications for this position. First, lands

the use ofwhich is committed to the sole discretion of the federal government are excluded from
the coastal zone. 16 U.S.C. � 1453(a) (Supp. V 1975); Rubin, supra at 412. Secondly, the OCS
Lands Act, which extends federal jurisdiction to the outer continental shelf, expressly precludes
interpreting that Act as a basis for claiming any interest or jurisdiction on behalfof any state over
property and natural resources of the outer continental shelf. 43 U.S.C. � 1333(a) (Supp. V
1975); Rubin, supra at 416. Moreover, as the OCS Lands Act specifically provides that mineral
leases in the outer continental shelf shall be maintained or issued only under the Act, the CZMA
can have no effect on these leases and the states cannot exert power over the outer continental
shelf. 43 U.S.C. � 1333(a)(1) (1970); Rubin, supra at 416-17. Thirdly, section 307(e) of the
CZMA disclaims any intent to limit federal jurisdiction, responsibility or rights in planning,
development, or control of submerged lands. 16 U.S.C. � 1456(e) (Supp. V 1975); see Letter,
supra note 18, at 9 (no intent to change state-federal relations by vesting states with power to

regulate federal government's use of federal lands).
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resource exploration and development activity affecting the coastal

zones must comply with state programs.
22

The intent of Congress to bring outer continental shelf oil activity
under control of the CZMA is not inconsistent with the OCS Lands

Act. Although the OCS Lands Act establishes exclusive federal

jurisdiction, it expressly adopts state law applicable to those lands

when not inconsistent with federal law.23 The adoption provision
shows that the Act deals solely with jurisdiction and not with

regulation of activities occurring on the outer continental shelf. By
requiring that any state law adopted pursuant to the OCS Lands Act

be consistent with evolving federal law,24 Congress approved later

federal regulation of these activities. The CZMA provides for such

regulation, and giving the states the initiative in developing the

management programs neither alters the federal character of the

regulation nor supports any state claim to jurisdiction. 25 Because

CZMA programs become federal law upon approval by the Secre

tary, 26 the OCS Lands Act will incorporate approved programs to the

extent they legitimately regulate outer continental shelf activity.

CZMA Regulation of Outer Continental Shelf Activity. Al

though the OCS Lands Act does not serve as a jurisdictional bar to
CZMA regulation of outer continental shelf oil activity, it is not clear
that the CZMA subjects such activity to its control. 27 The CZMA

provides for state control over federal or federally licensed activities

by consistency provisions; the Act provides that after the Secretary of
Commerce approves a state program, the state has the power to

police all activities affecting its coastal zone to determine consistency
with the state program.

28 A narrow interpretation of these provisions
22. 16 U.S.C.A. �1456 (Supp. 4 Dec. 1976) (amending 16 U.S.C. �1456 (Supp. V 1975)).
23. 43 U.S.C. � 1333(a)(2) (Supp. V 1975).
24. Id. (adopting state civil and criminal law "to the extent that they are applicable and not

inconsistentwith . . . other Federal laws and regulations of the Secretary now in effect or hereafter

adopted").
25. 16 U.S.C. � 1456(e) (Supp. V 1975) (Act not intended to diminish either federal or state

jurisdiction or to modify or supersede existing laws applicable to federal agencies); cf. id.
� 1456(f) (CZMA not to supersede requirements of Federal Water Pollution Control Act
(FWPCA), which are incorporated into approved state coastal zone management program).
26. See id. � 1455, as amended by 16 U.S.C.A. � 1455 (Supp. 4 Dec. 1976) (program mustmeet

substantive and procedural requirements of Act to gain approval).
27. See 41 Fed. Reg. 42,880 (1976) (despite disagreement about the range of activities

affecting coastal zones withinmeaning of CZMA, no attemptmade to define "affecting"; rather,
courts should make case-by-case determinations).
28. 16 U.S.C. � 1456(c) (Supp. V 1975), as amended by 16 U.S.C.A. � 1456(c) (Supp. 4 Dec.

1976) (any federal agency undertaking or supporting any activity directly affecting the coastal
zone must comply with approved state program; any person who submits a plan for development
of outer continental shelf lands affecting the coastal zones must obtain certification of
compliance with approved state program).



1062 The Georgetown Law Journal [Vol. 65:1057

prior to the 1976 amendments and based on the Act's legislative
history provided a rationale for exempting all outer continental shelf
oil activity from the purview of the CZMA.29 To clarify their scope,
Congress amended the consistency provisions to require any person

submitting a plan for the exploration or development of resources on
federally owned lands on the outer continental shelf affecting land
and water uses of a state with an approved program to certify to the

Secretary of Commerce that each activity in the plan complies with
the state program and will be carried out in a manner consistent
therewith. 30

Despite the clarifying amendments, federal agencies have urged a

narrow interpretation to limit the reach of the consistency provi
sions. 31 The agencies are concerned that states will obstruct their

objectives;32 states, on the other hand, assert broad authority in their
programs to control federal activities.33 Resolution of this dispute

29. See note 21 supra.
30. Coastal Zone Management Act Amendments of 1976, Pub. L. No. 94-370, �6, 90 Stat.

1013 (amending 16 U.S.C. � 1456 (Supp. V 1975)); S. Rep. No. 277, supra note 7, at 19-20, [1976]
U.S. Code Cong. & Ad. News at 2739-40 (Act amended to eliminate doubt that consistency
provisions apply to outer continental shelf lease activity). In adopting the 1976 amendments,
Congress recognized that control of oil development on the outer continental shelfprovided states
with a major incentive to participate in the CZMA. See id. at 9-10, [1976] U.S. Code Cong. & Ad.
News at 2729.
The amendments provide in part:

After the management program of any coastal state has been approved by the
Secretary under section 1455 of this title, any person who submits to the Secretary
of the Interior any plan for the exploration or development of, or production from,
any area which has been leased under the Outer Continental Shelf Lands Act (43
U.S.C. 1331 et seq.) and regulations under such Act shall, with respect to any

exploration, development, or production described in such plan and affecting any
land use or water use in the coastal zone of such state, attach to such plan a

certification that each activity which is described in detail in such plan complies
with such state's approved management program and will be carried out in a

manner consistent with such program. No Federal official or agency shall grant
such person any license or permit for any activity described in detail in such plan
until such state or its designated agency receives a copy of such certification and
plan, . . . and until�

(i) such state . . . concurs with such person's certification and notifies
the Secretary and the Secretary of the Interior of such concurrence;

16 U.S.C.A. � 1456(c)(3)(B) (Supp. 4 Dec. 1976).
31. 41 Fed. Reg. 42,879-84 (1976) (noting agency concerns about such issues as who would

make initial consistency determination for federal activities and whether unreasonable delays
might result from state concurrence by inaction during certification period).
32. Id. at 42,879; see [1976] OCZM Report, supra note 11, at 5 (consistency a new concept

only gradually gaining acceptance by federal officials).
33. See 41 Fed. Reg. 42,879 (1976) (states asked for effective tools for enforcement of

consistency requirements) ; CoastalResourcesManagement Council, State ofRhode Island
Coastal Resources Management Program 34-40 (1976) (consistency imposes additional
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requires an interpretation of the "affecting" language of the

consistency provisions.34 A proper interpretation of that language
must comply with the intended operation and purpose of the

provisions.

Operation of the Consistency Provisions. The Act provides
two types of consistency enforcement mechanisms. An applicant for a
federal license or permit to conduct activities affecting land and water

uses in the coastal zone and anyone submitting a plan to explore or

develop any land leased under the OCS Lands Act35must certify and
obtain state concurrence in its certification that the proposed activity
is consistent with the state's approved program.36 No license or

permit may issue unless the state concurs in the applicant's
certification of consistency. 37 Activity undertaken directly by federal
agencies need not receive state certification, but the Act directs that

agencies undertaking or supporting activities in or directly affecting
the coastal zone must ensure that the activities, to the maximum
extent practicable, are consistent with approved state programs.38
Although the CZMA provides no direct mechanism for enforcement
of this latter dictate,39 the Act does not contemplate avoidance of its

regulations.40
responsibilities on agencies to respect and coordinate with state's coastal policies; program
contains comprehensive review procedure of federal activities).
34. See generally Brewer, Federal Consistency and State Expectations, 2 Coastal Zone Mgmt.

J. 315 (1976) (scope of exceptions to consistency provisions as yet unclear; consistency
provisions represent major change in federal policy).
35. See notes 19-20 supra and accompanying text.

36. 16 U.S.C. � 1456(c)(3) (Supp. V 1975), as amended by 16 U.S.C.A. � 1456(c)(3) (Supp. 4
Dec. 1976).
37. Id. The Act provides for presumed concurrence by a state after six months. Id. The

regulations under the CZMA require the state to provide public notice of the application and
certification to ensure that all concerned will have the opportunity to review the proposed
activity. 41 Fed. Reg. 42,882-83, 42,889 (1976) (to be codified in 15 C.F.R. �921.6) (approved
Oct. 27, 1976). To obviate the need for constant review of similar license or permit applications, a
state agencymay issue a general public notice of concurrence for particular types of activities. Id.
at 42,883 (1976). In cases of disagreement that informal consultations fail to resolve within 30
days, the regulations require a hearing in the local area concerned at which federal, state, and
other interested parties may participate. Id. at 42,887-88 (1976) (to be codified in 15 C.F.R.
�921.5) (approved Oct. 27, 1976). Following the hearing a mediation conference is held by the
Secretary of Commerce with the federal and state authorities, with possible reference to the
Office of Management and Budget before the issuance of a final administrative determination.
Id. The Secretary may override a refusal by a state to concur if "such plan is consistent with the
objectives of [the Act] or is otherwise necessary in the interest of national security." 16 U.S.C.A.
�1456 (Supp. 4 Dec. 1976) (amending 16 U.S.C. �1456 (Supp. V 1975)).
38. 16 U.S.C. �1456(c)(l)-(2) (Supp. V 1975).
39. See id. �� 1451-1464 (Supp. V 1975), as amended by 16 U.S.C.A. �� 1451-1464 (Supp 4

Dec. 1976).
40. See 41 Fed. Reg. 42,881 (1976) (urging agencies not to proceed over state objection and

noting possibility of judicial intervention); cf. Rubin, supra note 8, at 417-18 & nn.72-73
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The regulations promulgated under the Act establish procedures
for state and federal agencies to develop jointly a set of criteria to
determine consistency. 41 The federal agency involved has initial

responsibility to determine whether the activity will affect the coastal
zones.42 To ensure that agencies do not evade the provisions by
making an initial self-serving determination that the proposed activity
does not directly affect the coastal zones, the regulations require the

agency to notify the state of its finding with respect to federally
conducted, supported, or licensed activities to be undertaken adjacent
or in close proximity to the coastal zones.43 To facilitate the federal
determination of impact, the regulations require the states to

formulate programs that are easily interpretable.44 Although states

are not provided administrative means to challenge the federal

agency's preliminary determination, 45 the regulations accord a

presumption of state interest in such activity.46

Intended Effect of the Consistency Provisions. The legislative
history of the 1976 amendments makes clear the congressional intent
to include outer continental shelf oil activity within the "affecting"
language of the CZMA. In reporting on the need for increased state-

federal cooperation, the Commerce Committee found that there had

(regulations explaining extent of compliance required of federal agencies would avoid necessity
of interpretation on case-by-case basis).
Federal agencies had indicated uncertainty with respect to the language in the Act requiring

consistency "to the maximum extent practicable." 41 Fed. Reg. 42,880-81 (1976). The

regulations, reflecting a policy favoring strong consistency requirements, permit deviations from
state programs only when exceptional circumstances not foreseeable at the time a state program
is approved compel nonadherence. Id. Agency responses to the proposed regulations also
indicated uncertainty over the relationship between section 307(c)(1) of the CZMA, which

requires consistency by an "agency conducting or supporting activities directly affecting the

coastal zone," and section 307(c)(2), which applies to any "agency which shall undertake any

development project in the coastal zone." Id. Finding that Congress intended "activities" within
section 307(c)(1) to encompass "development projects" in section 307(c)(2), the regulations
require federal activities, including development projects, directly affecting the coastal zones to

be consistent. Id. at 42,881. Development projects in the coastal zone by their nature directly
affect the coastal zone and are subject to the consistency provisions by virtue of section 3 07 (c)(2).
Id.
41. 41 Fed. Reg. 42,880-81 (1976).
42. Id. at 42,880-81, 42,887 (to be codified in 15 C.F.R. �921.5) (approved Oct. 27, 1976).
43. Id.
44. Id. at 42,880.
45. See id. at 42,881 (National Oceanic and Atmospheric Administration cannot require

cessation of federal agency activities).
46. Agencies must notify states of proposed activity near the coastal zone at the earliest

possible time even if a federal agency determines that the activity does not affect coastal zones.
Id. at 42,881, 42,887 (to be codified in 15 C.F.R. �921.5) (approved Oct. 27, 1976). If the states

do not wish to review and certify all federally licensed activities they may submit a list of those

activities that require state review. Id. at 42,882.
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been no communication prior to major energy resource development
decisions and that increased state input into these decisions was

necessary.
47 The committee reported that the strong likelihood of

adverse impacts on the coastal zones resulting from expanded outer
continental shelf activity required the full use of coordinated state-

federal efforts as provided by the CZMA.48 To effectuate the

congressional goal of strengthening the CZMA to reconcile energy

development and ecological preservation, the language "affecting any

land use or water use," which triggers the consistency provisions,
cannot be read narrowly to include only activities immediately
adjacent to the coastal zone, but must embrace most outer

continental shelf energy development activity. Not only is this

interpretation necessary to accomplish the congressional objective of

providing outer continental shelf energy management through the

CZMA, but it is also consonant with the congressional findings that
offshore oil development has continuing onshore social and economic

effects beyond the potential for severe environmental damage. 49 The

47. S. Rep. No. 277, supra note 7, at 3, [1976] U.S. Code Cong. & Ad. News at 2722.

48 . Id. A key finding of the committee's study of the potential impact of outer continental shelf
resource development was that the CZMA is a primary planning device to achieve balanced land

use and environmental protection in coastal regions. Id.
49. S. Rep. No. 277, supra note 7, at 3, 10-17, [1976] U.S. Code Cong. & Ad. News at 2722,

2730-37. The report recognized that although methods for quantifying the onshore effects of

outer continental shelf energy development are not highly developed, experience off the

Louisiana coast and lessons from the experience of Scotland in outer continental shelf oil

development show significant onshore impact. Twenty years of federal outer continental shelf

activity off the coast of Louisiana resulted in the destruction of an estimated 500 square miles of
valuable wetlands. Eighty percent of all investment inmanufacturing facilities in Louisiana from
1938 to 1971 occurred in coastal parishes, reflecting support activities for the offshore

development. The investment included five billion dollars in petrochemical facilities. Id. at 10-
11, [1976] U.S. Code Cong. & Ad. News at 2730. The more recent experience of Scotland in

developing North Sea oil on the outer continental shelf also shows direct onshore economic
effects. Employment opportunities in northeast Scotland grew from 2,665 to 11,275 during a 4-

month period. A remote island, proposed as the site for a deepwater tanker port, anticipates a

population growth 20 times the rate estimated prior to the entry of the oil facility. Prices of
land skyrocketed in some areas, and shortages of housing and skilled labor rendered local
planning efforts inadequate. Id. at 16-17, [1976] U.S. Code Cong. & Ad. News at 2735-36. The
development of oil resources in Alaska and on the Atlantic outer continental shelf was reported
likely to parallel the experience of Scotland in causing the entry in these areas of a wholly new
kind of industry. Id. Congress concluded that these experiences removed concerns about outer
continental shelf resource development from the "realm of abstraction" and demonstrated that
states will be "significantly affected�economically and otherwise�by Federal leases for oil
exploration and production on adjacent OCS lands." Id. at 10-11, [1976] U.S. Code Cong. & Ad.
News at 2730-31; see id. at 11-12, [1976] U.S. Code Cong. & Ad. News at 2731 (study of Cape
Charles, Virginia, predicting negative short-term impacts from construction of production
platforms for oil). To ensure that the Act will accomplish the congressional goal, only outer
continental shelf activity beyond contact with any particular portion of the coastal zone should
escape the protective coverage of the consistency provisions.
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establishment of a Coastal Energy Impact Fund in the 1976
amendments50 to aid the states in coping with the effects of offshore
energy development further evidences congressional recognition that
these effects were a legitimate concern of the coastal states.51
Although state obstruction of their missions is an expected concern

of the agencies, the Act clearly contemplates limitations on federal

activity in providing for joint state-federal planning of each

jurisdiction's activities. Agencies can voice concerns about excessive
state demands during the joint development effort contemplated by
the Act. 52 Failure to interpret the Act to include activity on the outer

continental shelf will reduce state incentives for cooperation and the
necessity of agency participation. The interpretation, therefore,
directly affects the success of the cooperative plan envisioned by
Congress as well as its effectiveness in solving energy-related
problems.
A comparison of the consistency provisions of the Federal Water

Pollution Control Act (FWPCA)53 with those of the CZMA indicates
that a broad interpretation of state authority in accord with

congressional intent would not hinder establishment of a workable
state-federal scheme. Under the FWPCA, federal agencies do not

participate in development of state waste treatment programs. 54After
a state's program receives federal approval, permits to discharge
waste will not be issued unless the discharge complies with state

standards.55 In contrast to the lack of federal input in program

50. 16 U.S.C.A. �1456a(h) (Supp. 4 Dec. 1976).
51. S. Rep. No. 277, supra note 7, at 10-26, [1976] U.S. Code Cong. & Ad. News at 2729-46

(noting that worldwide experience has shown associated environmental, social, and economic

impacts of outer continental shelf energy development to be beyond the realm of abstraction;
Coastal Energy Impact Fund an attempt to meet need to plan for and deal with those impacts).
52. 41 Fed. Reg. 42,879 (1976) (reciprocal responsibilities in the development of state

programs support federal consistency during program administration); S. Rep. No. 753, supra
note 4, at 18-19, [1972] U.S. Code Cong. & Ad. News at 4793 (consistency of federal agency
activity with state programs is essential inasmuch as agencies have full opportunity to participate
in planning).
53. 33 U.S.C. �� 1251-1376 (Supp. V 1975). The FWPCA requires the states to develop, in

one year, a continuing, areawide waste treatmentmanagement planning process. Id. � 1288(b).
No permit for the discharge of pollutants into navigable waters may be issued that is in conflict
with an approved plan. Id. � 1288(e).
54. See id. �� 1251-1376.
55. See id. �� 1288(e), 1342(a). Unlike the CZMA, there is no exception to compliance with

the FWPCA available by way of a federal override of the state's decision upon a finding of

compliance with policy objectives. Compare 16 U.S.C.A. � 1456(c) (3)(B)(iii) (Supp. 4 Dec. 1976)
with 33 U.S.C. � 1341(a)(1) (Supp. V 1975). Thus, a state has a final veto over any federal license

to discharge pollutants into its waters, subject only to the normal processes of judicial review of

administrative action.

The FWPCA directs federal agencies to comply with applicable state water pollution
standards to the same extent as any person is required to do so. Id. �� 1323, 1341(a)(6). The
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development under the FWPCA and the strict compliance with state

standards required, the CZMA encourages federal participation in

planning and grants states less than complete control over federal
coastal activities. States cannot appeal directly an agency's deter
mination that its activity is consistent with the state's program, 56 and
the Secretary of Commerce can override a state's refusal to concur in
the consistency determination if he finds that the proposed activity is
consistent with CZMA objectives.57 Although the policies and

purposes of the FWPCA and the CZMA retain important differ
ences, 58 the similarity of their environmental orientation and statutory
scheme suggests that if federal agencies find it possible to comply
with state programs without opportunity to participate in their

development, the less stringent requirements of the CZMA, which
allows federal input, will not unduly limit federal agencies.59

agencies, however, are not themselves subject to the certification requirements of the Act. See
EPA v. California ex rel. State Water Resources Bd., 426 U.S. 200, 227 (1976) (federal agencies
need not comply with state permit procedures). See also Hancock v. Train, 426 U.S. 167, 198-99
(1976) (same result interpreting similar provisions of Clean Air Act).
56. See notes 38-40 supra and accompanying text.
57. 16 U.S.C. � 1456(c)(3) (Supp. V 1975), as amended by 16 U.S.C.A. � 1456(c)(3) (Supp. 4

Dec. 1976).With regard to outer continental shelf activities, the amendments permit the override
of a state's refusal to concur if "each activity which is described in detail in such plan is consistent
with the objectives of this title or is otherwise necessary in the interests of national security." Id.
Although a state's finding of inconsistency will be presumed correct, deviation from the state

programwill be permitted if the proposed activity is compatible with the objectives of the CZMA,
complete adherence would cause the applicant to suffer a substantial burden, and the deviation
would not have significant negative impact upon the integrity of the state's program. 4 1 Fed. Reg.
42,883 (1976).
58. Whereas the CZMA is primarily concerned with developing management plans that

require state-federal cooperation for their effective implementation, the main thrust of the
FWPCA' s dual permit system is to enable either states or the federal government to enforce the
standards of the Act, thus abating water pollution. CZMA is a voluntary grant-in-aid program.
FWPCA, in addition to grant-in-aid to the states, prohibits waste discharges in violation of
federal standards. 33 U.S.C. �� 1311(a), 1312-1313, 1316-1317, 1328, 1344-1345 (Supp. V
1975). FWPCA requires the Governor of a state to designate areas with substantial water quality
control problems and an organization capable of developing effective areawide waste treatment
management plans. Id. � 1288(a)(2). Through June 1975, the federal government paid the full
cost for development and operation of the plans, as compared to 80% maximum payment by the
federal government under the CZMA. Compare id. � 1288(f) with 16 U.S.C.A. � 1454(c) (Supp. 4
Dec. 1976) (amending 16 U.S.C. � 1454(c)) (increasing federal funding from 66 2/3% to 80% of
total cost).
59. Cf. H. Conf. Rep. No. 1298, 94th Cong., 1st Sess. 31 (1975), reprinted in [1976] U S Code

CONG. & Ad. News 2772, 2780 (questions relating to workability of consistency provisions to be
considered prior to passing amendments) .

The Federal Power Act also requires compliance with state standards as part of federal
regulation. 16 U.S.C. �� 791a-828c (1970). Section9(b) of that Act requires each applicant for a
federal license to submit satisfactory evidence of compliancewith the laws of the state. 16 U.S.C.
�802(b) (1970). The Supreme Court, however, held that the Act does not require compliance
with state law, but merely that the applicant satisfy the FPC that such compliance exists First
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The CZMA Coastal Management Scheme

A broad reading of the consistency provisions to encompass outer
continental shelf activitywill require extensive state-federal coordina
tion because approved CZMA state programs will thus govern a

broader range of federal and federally licensed activity than under a
narrower interpretation. The reciprocal state-federal benefits and

obligations under the Act are not sufficient to ensure adequately
coordinated planning efforts.60 The absence of procedural devices to
foster this coordination threatens the goal of a successful manage
ment program. To resolve substantive disputes and to realize
effective planning, coordination must exist during both program

development and implementation. An understanding of the pro
cedural inadequacies requires an examination of the devices available
to facilitate state-federal interaction, the function of the Office of
Coastal Zone Management (OCZM) created by the Act, and the

experiences of states that have established coastal programs.

COOPERATIVE PLANNING UNDER THE CZMA

In enacting the CZMA, Congress did not attempt to preempt state
authority.61 Rather, it sought to achieve a unified national policy of
efficient coastal zone management62 through a voluntary grant-in-aid

Iowa Hydro-Elec. Coop. v. FPC, 328 U.S. 152, 165, 182 (1946). The Court stated that the Act

does not suggest that both federal and state agencies should have final authority where the

federal government had superseded state government. Id. at 168.
The breadth of the Federal Power Act preemption has been limited by the requirement in the

Federal Water Pollution Control Act Amendments of 1972 that an applicant for a federal license
that may result in discharge into navigable waters must provide the issuing agency with
certification from the state that there is reasonable assurance that such activity will not violate
applicable state water quality standards. 33 U.S.C. � 1341(a)(1) (Supp. V 1975). The New York
Court of Appeals rejected a challenge to the state's certification of Consolidated Edison's
application for a FPC license to operate a power plant, which asserted that the state had failed to
consider several important environmental impacts when it issued the certification. deRham v.

Diamond, 32 N.Y.2d 34, 45, 54, 295 N.E.2d 763, 768, 773, 343 N.Y.S.2d 84, 91, 98 (1973). The
court held that the state's scope of review was limited to evaluating compliance with its water

quality standards. Id. at 44, 295 N.E.2d at 768, 343 N.Y.S.2d at 90. The FWPCA relinquishes
only one element of exclusive Federal Power Act jurisdiction, the requirement of reasonable
assurance that water discharges will comply with applicable state standards. Id.
60. Washington's greatest difficulty in obtaining approval of its program centered around

agency objections to the program. See notes 103-11 infra and accompanying text.
61. 16 U.S.C. � 1456(e) (Supp. V 1975) (neither state nor federal jurisdiction, responsibility,

or rights diminished by the Act); S. Rep. No. 753, supra note 4, at 1, 5, [1972] U.S. Code Cong. &

Ad. News at 4776, 4780 (no intention to diminish state authority; state is focal point of planning
efforts).
62. The Act declares a national policy to consider ecological, historical, and aesthetic as well

as economic development in managing the coastal zones. 16 U.S.C. � 1452(b) (Supp. V 1975).
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scheme that requires states to consider regional, statewide, and
national interests and permits participation by all levels of

government in coastal planning efforts. 63 After a state enters the

program by applying for and receiving a grant, it becomes subject to the
restrictions and requirements of the Act as well as eligible for benefits
and wider authority over its coastal zones as conferred by the Act. By
imposing restrictions and expanding state authority, the CZMA

attempts to force states to cooperate with local and federal interests in
coastal zone planning.
Sections 305 and 306 of the CZMA detail the responsibility of

states to involve federal and local governments. Section 305 provides
the general framework for development of state coastal zone

management programs.64 The section authorizes the Secretary of

Commerce to grant to the states up to 80% of the annual cost of

developing state programs.65 The states must incorporate nine
substantive elements into their programs,66 but the Act does not

impose any procedural requirements to achieve federal participa
tion.67 Section 305 must be examined, however, in conjunction with
the final program approval requirements of section 306, imposing a

responsibility on the states to coordinate their program development
with both federal and local governments. That section requires that
following the development of the program the Secretary must find,

63 . Id. � 1 45 1 (h) (states to develop plans in cooperationwith federal government for land and
water use decisions of greater than local significance); id. � 1454(b)(6) (Supp. V 1975) (program
requirement that implementation responsibilities of local, regional, and state authorities be set

out); id. � 1455(c)(1), (8) (Supp. V 1975) (program approval requirement that state have

provided federal agencies with full opportunity to participate and that states have considered
other than local interests in siting facility); 15 C.F.R. � 920.12 (1976) (states must have adequate
processes to consider national interest).
64. 16 U.S.C. � 1454 (Supp. V 1975), as amended by 16 U.S.C.A. � 1454 (Supp. 4 Dec. 1976).

The 1976 amendments lengthened the maximum development period from three to four years
because of the increased burden brought about by pressures on the coastal zones, the additional
provisions of the amendments, and an initial delay in funding of the Act. S. Rep. No. 277, supra
note 7, at 34, [1976] U.S. Code Cong. & Ad. News at 2754. The amendments also provide for
initial implementation grants of up to 80% for completed programs awaiting final approval that
comply with the substantive requirements of the Act. 16 U.S.C.A. � 1454(a)(2), (d) (Supp. 4 Dec.
1976).
65. 16 U.S.C. � 1454(c) (Supp. V 1975), as amended by 16 U."S~.C.A. � 1454(c) (Supp. 4 Dec.

1976).
66. Id. � 1454(b), as amended by 16 U.S.C.A. � 1454(b) (Supp. 4 Dec. 1976). States must

undertake identification of coastal zone boundaries, definition of permissible land and water
uses, designation of areas of particular concern, identification of state authority to carry out
program, guidelines on priority of uses, description of organizational structure for program
implementation, a planning process for beach protection, a planning process for siting of energy
facilities, and a planning process to study shoreline erosion. Id. The last three requirements need
not be met until October 1, 1978. Id.
67. See 16 U.S.C. �� 1451-1464 (Supp. V 1975), as amended by 16 U.S C A ��1451-1464

(Supp. 4 Dec. 1976).
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before giving approval, that the state developed its program after
notice and with opportunity of full participation by relevant federal
agencies, local governments, and other interested parties.68
This subsequent-approval requirement imposes on states the

substantial burden of achieving cooperation in planning with local
officials as well as with federal agencies. 69 State responsibility to local
governments requires transmission of national perspectives to this
level, where most land use planning traditionally has occurred. 70 The
state must establish broad guidelines on priority of uses to

accommodate varying regional needs;71 it must coordinate local
interests throughout the state and determine the organizational
structure to implement the management program; and itmust select a
general technique for control of land and water uses.72 The Act
accords states much flexibility in accomplishing this task, implicitly
recognizing that state-local interaction is better established and that
a state more easily can achieve cooperation with regional and local
authorities of its own making. 73

The situation with respect to state-federal coordination poses more
difficulties. The potential for conflict is greater because of the

jealousies between separate sovereignties. 74 In addition, cooperation
between the two governments during the planning stage is uncom

mon, particularly in areas where the state has primary authority. 75 To
bring these authorities together in coastal management program
development, the CZMA scheme encourages the federal agencies to

68. Id. � 1455(c)(1).
69. See id.; id. � 1455(c)(2) (state must establish mechanism for continuing coordination

among local and areawide authorities).
70. See S. Rep. No. 753, supra note 4, at 5-6, [1972] U.S. Code Cong. & Ad. News at 4780

(state directed to draw on local, state, regional and federal authorities in the planning and

management process; constitutional land use power inheres in states).
71. 16 U.S.C.A. � 1454(b) (Supp. 4 Dec. 1976) (amending 16 U.S.C. � 1454(b) (Supp. V

1975)).
72. 16 U.S.C. � 1455(c), (e) (Supp. V 1975).
73. Seeid. �1455(e) (provides three alternative techniques for exercising control of land uses

through local authorities); 15 C.F.R. �920.10 (1976) (although minimum requirements must be
met, statute does not dictate contents and structure of state programs); S. Rep. No. 753, supra
note 4, at 5-6, [1972) U.S. Code Cong. & Ad. News at 4779-80 (noting states constitutional land
use authority, varying degrees of initiative among the states in the past, and the need to permit
local authority to continue inmany areas of land use control; state may delegate authority to local
governments capable of soundly administering program).
74. See 41 Fed. Reg. 42,879 (1976) (dichotomy of views on consistency between federal

agencies and state-local community); [1976] OCZM REPORT, supra note 11, at 5 (agencies slow to
accept consistency) ; Zile, supra note 1 7 , pt. 1 at 41 (CZMA recognizes and attempts to bridge the
gap between state and federal concerns in the coastal zone).
75. Cf. note 12 supra (CZMA first national land use planning legislation).
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participate in program development, 76 to assume responsibility for

communicating agency viewpoints on matters of national concern,77
and to review and comment on programs prior to final approval. 78 The
binding effect of the consistency provisions on agencies after program
approval is to motivate them to participate in program develop
ment. 79 Although states have the authority to determine the method
of accomplishing the required federal participation,80 to foster

cooperation states must list all federal agencies that its program will

likely affect, specific interests of each, and the efforts made to involve
the agencies in the planning process.

81 The Act also establishes a

formal mediation process supervised by the Office of Coastal Zone

Management for use in case of "serious disagreement" between a

coastal state and a federal agency in the planning process,82 but the
formalities of the mediation process do not contemplate its regular
use in the course of program development. 83
Neither the Act nor the regulations, however, establish sufficient

procedures to bring about the state-federal cooperation integral to
comprehensive program development. The threat of restrictions on

agencies imposed by the consistency provisions and the threat to the

76. S. Rep. No. 753, supra note 4, at 8-9, [1972] U.S. Code Cong. & Ad. News at 4783 (federal
agencies have duty to participate in program development).
77. See 15 C.F.R. �923.15 (1976) (in view of differing perceptions, Office of Coastal Zone

Management to encourage agency policy statements on national interests in the coastal zone;
states encouraged to consider agency viewpoints in facility siting); id. �925.6 (importance of

early identification of state-federal disagreements).
When a state program submitted for approval includes requirements pertaining to federally

administered lands (shorelands or outer continental shelf lands), the Secretary of Commerce
must solicit the views of the agency responsibile for administering those lands prior to approval.
16 U.S.C. � 1456(g) (Supp. V 1975).
78. See 15 C.F.R. �923.4(c) (1976) (Secretary will examine program to determine that full

range of problems and issues affecting coastal zones have been considered in consultation with
concerned federal agencies); [1976] OCZM Report, supra note 11, at 7 (Office of Coastal Zone
Management has made compacts with HUD and EPA to govern future coastal zone activities).
79. See 41 Fed. Reg. 42,879 (1976) (by virtue of reciprocal benefits and obligations the

interests of federal and state authorities will be accommodated).
80. 15 C.F.R. �923.31(b)(2) (1916); see id. �920.12 (states must develop processes adequate

to consider the national interest in facility siting).
81. Id. �923.31(b)(2).
82. 16 U.S.C.A. � 1456(h) (Supp. 4 Dec. 1976) (amending 16 U.S.C. � 1456(b) (Supp. V

1975)).
83. 15 C.F.R. � 925.6 (1976). The procedure set forth directs the state and federal agency to

submit to the OCZM, in writing, the points of disagreement. If informal assistance by the OCZM
fails to resolve the dispute, the Administrator solicits more detailed statements, including the
history of the dispute and the efforts made to resolve it. Upon review of these detailed
statements the Administrator issues a recommended resolution. If the parties do not accept the
resolution, the dispute is passed on to the Office of Management and Budget. If that step also
fails to bring the parties into agreement, the Administrator of the OCZM communicates to the
parties the effect the state's position will have on final approval of its program. Id.
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states of a program's rejection do not represent a realistic means of

achieving cooperation. 84 Agencies remain concerned primarily with
protecting their own authority and, even absent self-serving motives,
react slowly to demands for new organizational processes. These
procedural inadequacies add to the states' administrative burden to
coordinate their efforts with both local and federal authorities.

THE ROLE OF THE OFFICE OF COASTAL ZONE MANAGEMENT

The Office of Coastal Zone Management, which performs the

supervisory role under the CZMA, could ameliorate the problem of

achieving state-federal cooperation. Although the OCZM reviews

specific program elements,85 its primary task is to evaluate the
administrative scheme created by the state.86 During the develop
mental stage the OCZM annually reviews state programs for
consideration of second, third, and fourth year development grants.87
The OCZM cannot make these grants unless it finds that the state is

satisfactorily developing its management program.88 The clearest
sanctions available to the OCZM to pressure the states to establish

84. See [1976] OCZM Report, supra note 11, at 5 (experience of Washington and Maine

during fiscal year 1975 illustrates difficulties of putting the CZMA concept into practice; federal
agencies hesistant to accept restrictions imposed by state-drawn policies; local governments
objected to lack of adequate participation in coastal programs).
85. See note 66 supra.
86. 15 C.F.R. �923.4 (1976) (review will ensure that state is aware of full range of needs

and uses and has developed processes formaking reasoned choices) . The policy of the Act is not
to make specific requirements of states as to the types of uses to be favored, but rather to
encourage them to consider the need for accommodating a wide variety of competing uses in a

broader-than-local context. Id. Even where the Act requires specific elements to be included in
state programs, it favors processes rather than specific policies. See, e.g., 16 U.S.C.A.

�1454(b)(l)-(9) (Supp. 4 Dec. 1976) (amending 16 U.S.C. � 1454(b)(l)-(8) (Supp. V 1975))
(program requirements identifying particular processes, guidelines, and organizational
structures). If the state program incorporates all required elements and has adequate processes
to consider national interests, the OCZM probably would not have the discretion to reject the
program on policy grounds. See H. Conf. Rep. No. 1298, supra note 59, at 24, [1976] U.S. CODE
Cong. & Ad. News at 2773 (discretion of Secretary and other federal officials limited in order to

expedite state planning).
87. See 15 C.F.R. �� 920 .48-. 49 (1976) (state should update program design to describe how

prior year's work contributed to achieving program goal and must examine need, if any, to
modify program).
The OCZM also administers grants for special programs created by the act, including the

Coastal Energy Impact Program and the Estuarine Sanctuaries and Beach Access Program. 16
U.S.C.A. �� 1456a, 1461 (Supp. 4 Dec. 1976). Although the OCZM has no statutory discretion
in making grants under the Coastal Energy Impact Program, the program's administration
involves complex financial analysis which the agency handles. See id. � 1456a. Grants under
section 315 for estuarine sanctuaries and beach access programs, like interstate coordination

grants, are completely discretionary with the OCZM. Id. �1461.
88. 16 U.S.C. � 1454(c) (Supp. V 1975).
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effective state-federal coordination during the developmental stage
are either refusing a development grant or else making it conditional
upon correction of enumerated deficiencies.

89Refusal to make a grant
is a drastic step, however, and one that the OCZM probably would

take only in cases of abuse of funds or lack of effort to develop a

program.90 Although the Act also designates the OCZM, through the
Secretary of Commerce, as final arbiter of disputes arising during
program development, 91 the role of the OCZM in the planning
process does not ensure effective state-federal interaction.
In its supervisory position, however, the OCZM can monitor and

facilitate state-federal interaction throughout the planning process.
The OCZM has the authority to develop guidelines for state-federal
cooperation.92 The Act directs the OCZM to coordinate its activity
with federal agencies,93 and the regulations further order the OCZM
to solicit policy statements to aid states in coordinating program

development with the federal agencies.94 Because of its developing
expertise and its interactionwith both federal agencies and states, the
OCZM is qualified to perform these coordinating functions.95 The
OCZM must increase its efforts to enable coastal states now

developing programs to complete their tasks effectively.

STATE EXPERIENCE UNDER THE CZMA

Experience under the CZMA has not progressed far enough to

suggest concrete means of remedying deficiencies in the Act. Only one
state, Washington, has received OCZM approval and implementation

89. See Letter from John Biggs, Director, Washington State Department of Ecology, to
Robert W. Knecht, Director, Office of Coastal Zone Management (July 3, 1975) (copy on file at
the Georgetown Law Journal) (describing conditions onWashington grant in the form of tasks to
be addressed within time period covered by the grant).
90. Zile, supra note 17, pt. 2 at 154-57, 161 (punitive effect of grant denial probablywould be

used only to control states omitting a specified program completely).
91. See notes 82-83 supra and accompanying text.
92. 16 U.S.C. �1463 (Supp. V 1975) (authorizing rules and regulations necessary to carry out

the provisions of the Act). The OCZM also has organized a listing of contacts with relevant
agencies to facilitate state-federal discussions and has assembled agency responses to the
program developed by Washington. [1976] OCZM Report, supra note 11, at 7-8.
93. 16 U.S.C. � 1456(a) (Supp. V 1975).
94. 15 C.F.R. �923.15 (1976); see [1976] OCZM Report, supra note 11, at 7-8 (OCZM has

organized listing of contacts with relevant agencies to facilitate state-federal discussions,
assembled and analyzed agency responses to Washington program, and reached agreements
with HUD and with EPA on coordinating their activities with approved coastal management
programs).
95. See Zile, supra note 17, pt. 2, at 154 (process of monitoring program development for

purposes of grant approval requires daily monitoring; informal contacts are the rule).
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funds for its program.96 Although federal agencies urge the OCZM to
limit state authority and states assert broad authority in their
programs,

97 there have been no specific controversies over agency
projects or activities leading to judicial review.98 As a result, neither
the states nor the agencies have articulated fully their contentions.
Past state efforts to coordinate program development with federal

agencies have been of three types: coordination through direct
bilateral contact,99 contact and coordination through federal regional
councils, 100 and contact through regional agencies especially appro
priate for cooperating in the development of coastal zone manage
ment programs, such as the New England River Basins Commis
sion. 101 The comparative experience ofWashington and Rhode Island
suggests that unless better procedures are established for direct
contact between states and federal agencies, the latter two

approaches are the more effective. 102

96. 41 Fed. Reg. 42,879 (1976). Although some states have submitted completed programs
for approval, most states have not reached the point where negative effects of agency input or
review would have emerged. Such impacts may include agency attempts to delay program

approval, obstruct implementation, or otherwise limit the state's authority to execute its

program. See S. Rep. No. 277, supra note 7, at 8-10, 20, (1976] U.S. Code Cong. & Ad. News at

2727-29, 2739 (noting slow start in state program development under CZMA; bulk of programs
to reach approval stage in 1977).
97. See notes 31-33 supra and accompanying text.

98. See S. Rep. No. 277, supra note 7, at 19, [1976] U.S. Code Cong. & Ad. News at 2739.

99. States that have initiated their coordination efforts through bilateral contact include

Alabama, Alaska, Connecticut, Delaware, Georgia, Hawaii, Illinois, Maryland, Massachusetts,
New Hampshire, New Jersey, New York, North Carolina, Oregon, South Carolina, Texas,
Virginia, Washington, and Wisconsin. The Virgin Islands and Guam have also used bilateral
contact. OCZM, Summaries of State Programs (copy on file at the Georgetown Law Journal).
100. States making use of the federal regional councils include Florida, Georgia, Texas,

Louisiana, North Carolina, and Rhode Island. Id. Program planners for the island of Culebra

(one segment of the Puerto Rican plan under the CZMA) made use of the federal regional
councils in New York to give federal agencies the opportunity to participate in the development
of that program. See Dep't of Natural Resources, Commonwealth of Puerto Rico, The
Culebra Segment of the Puerto Rico Coastal Zone Management Program V-10 (1976).
101. This strategy depends upon the quality of the regional agency and the nature of past

interaction between that agency and the state. The regional concentration of states that have
used this strategy indicates that the agency itself may be the single greatest factor determining
the usefulness of the approach. The New England States that have coordinated through the
New England River Basins Commission include Connecticut, Maine, New Hampshire, and
Rhode Island. OCZM, Summaries of State Programs (copy on file at the Georgetown Law

Journal) . The Midwestern States that have focused their efforts through the Great Lakes Basins
Commission include Illinois, Indiana, and Ohio. Id.

102. The coordination efforts of the states ofWashington, Rhode Island, and North Carolina
were also shaped to some degree by the fact that their coastal legislation was enacted before or

contemporaneously with the enactment of the CZMA in 1972. See Schoenbaum, The

Management of Land and Water Use in the Coastal Zone: A New Law Is Enacted in North
Carolina, 53 N.C.L. Rev. 275, 302 & n.174 (1974) (predicting that preexisting state law will be
sufficient to meet CZMA standards). This early concern with coastal development creates
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The Washington Program. Washington used the bilateral
contact approach to provide for the required federal participation.
The state already had developed an organizational network for

coastal management through its Shoreline Management Act of

1971 103 when Congress passed the CZMA. The state invited federal

agencies to contribute views during the development of guidelines
under the Washington Act, and initiated bilateral contact in 1974 to

solicit the viewpoints of approximately two dozen agencies identified
as principally affected. 104 Agency response revealed misunderstand

ings and varying interpretations of the CZMA. 105 Although some

agency criticisms involved substantive disagreements, 106 most re

sulted from ineffective communication networks and focused on

procedural problems. 107 The agencies complained of lack of oppor
tunity for involvement in program development and inadequate
mechanisms for coordination and determination of consistency. 108

Accordingly, the state devoted much of its energy to meeting these

unique problems under the CZMA because states developed part of their programs without

federal participation. This was especially true of the Washington program. See notes 103-08

infra and accompanying text.

103. Wash. Rev. Code �� 90.58.010-.58.930 (Supp. 1975). See generally McCrea &

Feldman, Interim Assessment of Washington State Shoreline Management, 3 Coastal Zone
Mgmt. J. 119 (1977) (evaluating Washington's first three years of experience under its shoreline
management program).
104. Deft of Ecology, State ofWashington,Washington State Coastal Zone Manage

ment Program 137 (1976) [hereinafter cited as Washington Program]. The agencies
contended that they had not been given an adequate opportunity to participate and the State of

Washington conceded that a more structured mechanism was needed for federal agency input.
Id. at 137-38; see Office of Coastal Zone Management,National Oceanic and Atmospheric
Administration, U.S. Dept of Commerce, State ofWashpngton Coastal Zone Management
Program, Final Environmental Impact Statement app. 10, at X-10 to 11 (1976) (many
agencies did not participate until formal review; many interests of these agencies emerged only
at that time) [hereinafter cited as Washington Environmental Impact Statement].
105. Washpngton Program, supra note 104, at 137; see Washfngton Environmental Impact

Statement, supra note 104, at iii (three major concerns arose at public hearings; lack of
information to evaluate program elements, lack of clarity in federal interaction and consistency
policies, and the scope of excluded lands).
106. Id. at 137 (inadequate expression of regional and national interests considered by state

in program development); Washington Environmental Impact Statement, supra note 104,
app. 10, at X-2 to 7 (State's definition of agency questions, boundaries of coastal zone, and
application of permit system to certain government land).
107. See, e.g., Washpngton Program, supra note 104, at 137 (lack of federal agency

involvement in program development); WashfngtonEnvironmental Impact Statement, supra
note 103, at 129-30 (need for greater state-federal coordination); id. app. 10, at X-22
(Department of Commerce complained of inadequate opportunity for participation by economic
development interests).
108. Washington Program, supra note 104, at 137; cf. Letter, supra note 89 (first tasks in

second year of program development are to increase formalization of state-federal interaction
process, establish communication system to notify agencies of pending decisions, and identify
agency activities subject to consistency provisions).
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procedural criticisms in order to obtain final approval. These
problems reflect lack of experience in the development of state-
federal interaction under the CZMA. 110 After one year of further
program development funded under section 305, Washington
submitted its program for final approval, and received preliminary
approval in May 1975. 111 Improved mechanisms for handling
administrative burdens would eliminate the need to attempt to

accommodate procedural complaints after the fact and would allow
future efforts to focus on substantive differences at the planning
stage.
The experience of Rhode Island, which also enacted coastal

management legislation in 1971 112 and anticipates quick approval of
its recently completed program,

113 provides some basis for optimism.
Rhode Island initiated the coordination effort through a series of four

workshops at which state officials explained the program to

representatives of federal agencies.114 Meetings with individual

agencies supplemented the workshops, 115 and managerial level

109. E.g., Washington Program, supra note 104, at 137-38 (June 1975 meeting with federal
agencies not fruitful in resolving conflicts); Washington Environmental Impact Statement,
supra note 104, at 116 (consideration of alternatives to immediate OCZM approval, including
State's withdrawal from CZMA participation); id. at 127, 129-30 (need for better state-federal
coordination procedures recognized; OCZM met with state and federal agencies to ensure

coordination); id. app. 9, at IX-66 to 107 (system developed for communicating with agencies;
State encouraged to develop relationships with existing bodies ideally constituted to enhance

coordination, such as federal regional councils, the Pacific Northwest River Basins Commission,
and the Pacific Northwest Regional Commission).
110. See Washington Program, supra note 104, at 137 (efforts hampered by agency

ignorance of state law, uncertainty due to lateness of CZMA regulations); WASHTNGTON
Environmental Impact Statement, supra note 104, app. 10, at X-ll (states must enhance
coordination efforts early in program development; agencies must develop means of

participation and communication with the OCZM and states). Although each state goes through
program development only once, agencies will participate in the development ofmany separate
state programs. As such experience increases, communication should flow more smoothly. The
OCZM can lend its experience and expertise to the states by promulgating new guidelines and

revising existing ones to improve interaction.
111. Washtngton Program, supra note 104, at 137 (final approval withheld because of

federal agency objections). Washington subsequently did receive final approval. See note 6

supra and accompanying text.

112. R.I. Gen. Laws �� 46-23-1 to 23-16 (Supp. 1975).
113. Coastal Resources Management Council, State of Rhode Island Coastal Re

sources Management Program 3 (1976) [hereinafter cited as Rhode Island Program].
114. Id. at 150-52 (purpose of workshops to describe Rhode Island's approach to agencies, to

allow agencies to define their interests in Rhode Island coastal zone, to provide a forum for
discussion of the program while still in draft form, and to allow for substantive agency input
before formal review).
115. Id. at 152.
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meetings were held when specific problems arose.
116 The State invited

all interested agencies to participate as members of its Federal Policy
Advisory Committee, created to coordinate agency participation. 117

Rhode Island also intends to make increasing use of existing federal
regional councils as a coordinating mechanism if agencies are

interested in doing so. 118 Additionally, the state views the New

England Regional Commission and the New England River Basins
Commission as focal points for addressing regional issues and

coordinating policies with neighboring states.119

Although the Rhode Island Statewide Planning Office charac
terized the interaction process as both a help and a hindrance, the
state-federal interaction requirements produced no negative ef
fects. 120 Agency response was good, although in some instances a lack
of understanding of what was expected and a lack of organizational
structure to provide the necessary interaction in the planning process
were noted. 121 These problems are similar to the procedural problems
that hindered the Washington program, although their effect on the
Rhode Island program appears to have been less severe. 122 Two
reasons explain Rhode Island's comparative success. The experience
of the Washington program and other programs that made early
starts has helped the agencies to begin to develop both an

understanding of state expectations and capabilities, and an

organizational capability to interact with state planning efforts. Also,
Rhode Island's interaction effort was more organized than was

Washington's; the state began its interaction effort early, made good
use of introductory workshops to facilitate later interaction, and
exploited the organizational and communications capabilities of
regional agencies. Until national agencies improve their capacity to
coordinate with the state planning processes, the Rhode Island
experience indicates that states can facilitate interaction with federal
agencies by utilizing existing regional authorities.

116. Letter from Daniel W. Varin, Chief of Rhode Island Statewide Planning Program, to
author (Nov. 16, 1976) (copy on file at the Georgetown Law Journal) (meetings were held with the
Navy, the EPA, and the Department of the Interior).
117. Rhode Island Program, supra note 113, at 32 (the committee meets quarterly to review

and coordinate federal agency participation).
118. Id. at 33.
119. Id. (state is involved in outer continental shelf oil and fisheries studies through the New

England Regional Commission; New England River Basins Commission's Coastal Zone Liaison
Office has provided interaction with other regional coastal zone management efforts).
120. Letter, supra note 116.

121. Id.
122. See id.
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Conclusion

The CZMA was an ambitious effort by Congress to bring about a
cohesive national coastal management policy while retaining the
established expertise of state and local planning. To achieve this
balance the CZMA forces states and federal agencies to cooperate in
program development. Both have been wary and often unwilling
partners. Although some good has resulted from state-federal
interaction, the more common result is an effort by both sides to

protect or expand their authority. Because the Act requires state and

agency cooperation as a prerequisite to achieving coastal manage
ment control, cooperation efforts have been directed to satisfying the
Act's requirements as painlessly as possible, rather than establishing
truly joint management processes. Coastal management and other
national land use planning efforts may be more successful if joint
state-federal management is made a final objective of the manage
ment scheme, rather than an inducement for each side to participate
in a program with the ultimate goal of gaining control at the other's

expense.

Mickey Gendler



BOOK REVIEW

Handbook of the Law of Antitrust by Lawrence Anthony
Sullivan. St. Paul, Minn.: West Publishing Co., 1977. Pp. 886. $15.95.

Every time I have given the introductory lecture in my antitrust

course, I have observed that, unfortunately, there is no hornbook in the
field. Alan Neale's TheAntitrustLaws of the United States ofAmerica^1
approaches the topic from a comparative law perspective, that of an
Englishman looking at a foreign system. Earl Kintner wrote An
Antitrust Primer2 for businessmen rather than for lawyers or law
students.3 The scope of other antitrust surveys is too narrow or too

superficial. 4 In view of the lack of a broad monograph designed for the
law student, I was anxious to read Professor Sullivan's new hornbook. 5

Despite deficiencies in both style and content, Sullivan has adequately
filled the void by producing a comprehensive survey of antitrust law. I

hope that my occasionally critical comments will serve as suggestions
for the second edition�one that is inevitable in light of the generally
high quality of this work, the significant gap that it fills, and the rapid
development of antitrust law.
This book is more sophisticated than the traditional hornbook and

covers a wider variety of material. Sullivan goes beyond a basic
discussion of the evolution and status of various antitrust doctrines to
explore the underlying economic, political, and social premises of
antitrust law; to reviewmuch of the literature of the past twenty years,
without hesitating to criticize it; and to develop theories for resolving
many antitrust problems thatwill be grist for the Supreme Court'smill
in the 1980's. The sections on monopolization, particularly those

analyzing economic issues, are among the best in the book.6 For

1. A. Neale, The Antitrust Laws of the United States of America (2d ed. 1970).
2. E. Kintner, An Antitrust Primer (2d ed. 1973).
3. Id. at xiv.
4 . The American Bar Association recently updated itsAntitrust Law Developments, which was

originally designed as a supplement to the 1955 Report of the Attorney General's National
Committee to Study the Antitrust Laws. ABA Section of Antitrust Law, Antitrust Law
Developments (1975). The paucity of footnotes and brevity ofProfessor Gellhorn's recent book
limit its utility. See E. Gellhorn, Antitrust Law and Economics in a Nutshell (1976).

5. L. Sullivan, Handbook of the Law of Antitrust (1977) [hereinafter cited as Sullivan].
6. See, e.g., Sullpvan � 18. At times, however, Professor Sullivan assumes that the reader

possesses an economic background that, inmy experience, students andmany practitioners lack.
For example, he contrasts the approaches of the Harvard and Chicago "schools," without
adequately defining the nature of their views or their areas of disagreement, and refers to

"equilibrium analysis" and "progressiveness" as a factor in "performance analysis" without
defining these concepts. Id. �1, at 2; id. �8, at 26; id. �107, at 307 n.l; id. �117. The brief
discussions of economic concepts in the first section of the book and the appendix are more

helpful. See id. � 1; id. app. A, at 797-806.

1079
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example, Sullivan explains in simple and readable fashion the

importance of defining product and geographic markets and the
relevance of market conduct, structure, and performance.7 He also
pushes the reader to explore the fringes of the present law in his
discussions of economic concepts such as limit pricing8 and counter

vailing power.9
Another strength of the book is the detailed treatment of the

remedial aspect of antitrust.10 All too often judges and commentators

engage in extended analysis of the legality of conduct, leaving the
nature of plaintiffs prospective relief and whether it will restore, or
create, the desired competitivemarket a mere afterthought. Sullivan is,
on the other hand, cognizant that our ability to deal with undesirable
conduct or questionable market structure must often operate as an

adjunct to the determination ofwhether it should be lawful and ofwhat
theories should be applied in making this determination.11
In additon, Sullivan discusses in some detail the problem of

inconsistencies in the leading cases. The analysis of the early price-
fixing cases12 correctly points out thatAppalachian Coals, Inc. v. United
States13 andBoard of Trade v. UnitedStates (ChicagoBoard of Trade)14
simply do not follow the same straight line15 as United States v. Trans-
Missouri Freight Association,16 United States v. Trenton Potteries

Co.,11 and United States v. Socony-Vacuum Oil Co.18 Although ac

knowledging that one may harmonize these cases by interpreting them
narrowly,19 Sullivan recognizes that forthrightly grappling with incon
sistencies rather than glossing over them ultimately will produce a

better understanding of the law in this area.20 Sullivan deals similarly

7. Id. �� 6, 12-21.
8. Id. �47, at 118-21.
9. Id. �102, at 286-88.
10. E.g., id. �113.
11. See, e.g., id. �� 53-58 (remedies formonopolization,mcludingmstil^tional lirnitations and

enforcement problems).
12. Id. �� 66-67.

13. 288 U.S. 344 (1933) (coal producers' establishment of common sales agent held lawful
where price fixing neither intended nor predictable effect).
14. 246 U.S. 231 (1918) (commodities exchange rule fixing price between trading sessions

upheld as reasonable).
15. Sullivan �66, at 175-82.
16. 166 U.S. 290 (1897) (price-fixing agreement among railroads held unlawful).
17. 273 U.S. 392 (1927) (combination to fix prices held unlawful regardless of reasonableness '

of prices set).
18. 310 U.S. 150 (1940) (combination to fix prices illegal per se).
19. Id. at 177-78, 180; see United States v. Socony-Vacuum O0 Co., 310 U.S. 150, 214-18

(1940) (majority's attempt to distinguish and harmonize prior cases).
20. See Sullivan �66, at 175, 177-78, 180.
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with tests in the case law for determining whether a monopolist has
monopolized in violation of section 2 of the Sherman Act.21 Instead of

trying to reconcile United States v. Aluminium Co. ofAmerica (Alcoa)22
with United States v. United Shoe Machinery Corp.,23 Sullivan frankly
admits that they indeed do articulate different standards24 and that the
businessman who reads these cases, or listens to his attorney who has
read and thought about them,may be acting at his peril in relying on the
wrong standard.25 He suggests that the choice between conflicting
standards depends in large measure upon whether one views antitrust
as primarily a political, economic, or legal doctrine,26 thereby reminding
law students that one cannot reduce antitrust law to single paragraph
propositions.
Sullivan is at his best when he engages in extended analyses of

unsettled areas of the law or disagrees with a prevailing view. In his
discussion of oligopolistic behavior, for example,27 he first develops a

mode of identifying and analyzing this type of conduct, and then

proposes a broad range of judicial and legislative responses.28Many
such discussions seem inappropriate in that they resemble essays or

law journal articles rather than portions of a hornbook. Yet, Sullivan's
willingness to attackmany of the positions taken in the cases and, more
commonly, in the literature is refreshing and thought provoking.
Examples of these discussions are the analysis of the advantages and

disadvantages of cooperation between competitors, such as joint
research or advertising programs;29 a rejection of the Areeda-Turner

21. Id. �� 33-39; see 15 U.S.C. �2 (1970).
22. 148 F.2d 416 (2d Cir. 1945) (intentional conduct to maintain monopoly of virgin ingot

aluminum by embracing each new opportunity constitutes violation of section 2).
23. 110 F. Supp. 295 (D. Mass. 1953), affd per curiam, 347 U.S. 521 (1954) (exclusionary

leasing system violates section 2 either on test of practices that are predatory or exclusionary in
purpose and effect, or on test of prima facie monopolization in purpose and effect, or on test of
prima facie monopolization unrebutted by defendant; res judicata precluded determination of
whether leasing system illegal under section 1).
24. Sullivan �38, at 102; see id. �34 (terming Judge Hand's approach in Alcoa the

deliberateness test); id. �� 35-37 (terming Judge Wyzanski's alternative approaches in United
Shoe Machinery the classic test, the modern test of exclusionary conduct, and the prima facie
approach). Sullivan also criticizes the legal premises of these standards. Id. � 34, at 97 (criticizing
Alcoa test for failure to provide rational guidelines for business conduct) ;id. �35, at98 (criticizing
Judge Wyzanski's interpretation of Standard Oil Co. v. United States, 221 U.S. 1 (1911) and
United States v. American Tobacco Co., 221 U.S. 106 (1911)).
25. See generally �� 33, 38.
26. Id. �38, at 104-05.
27. Id. �� 115-129.
28. See id. �� 120-126, 128-129.
29. Id. �� 101-107.
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approach to predatory pricing;30 and his criticism of the en banc opinion
of the Ninth Circuit in GTE Sylvania, Inc. v. Continental TV., Inc.31
There are, however, some weaknesses in Sullivan's analyses. His

delineation of antitrust's underlying values seems both rigid and

superficial. He characterizes as dominant the maintenance of com

petitive industrial activity, attributes somewhat less significance to
economic efficiency, and dismisses other values as distinctly sub
sidiary, even trivial.32 Unless one reads "maintenance of competitive
industrial activity" broadly, this approach reinforces the crabbed view
of antitrust exemplified by Robert Bork and Ward Bowman in their
debates with Harlan Blake and William Jones,33�that the antitrust
laws may properly serve only economic goals.34Yet the development of
antitrust law indicates that antitrust can, and should, accomplish
certain political and social objectives as well.36 Indeed, the Supreme
Court has suggested that we may prefer an economy characterized by
small businessmen, with greater ease of entry, even if the results are

higher prices and diminished efficiency.36
The superficiality of Sullivan's discussion of attempts tomonopolize

is one of the book's greatest shortcomings.37 An important and

developing area of antitrust law, the subject of attempts recently has

inspired numerous articles38 and cases;39 by alleging an attempt to

30. Id. �47, at 120-21 & n.16; Id. �43, at 110; see Areeda & Turner, Predatory Pricing and
RelatedPractices Under Section 2 of the Sherman Act, 88 Harv. L. Rev. 697, 733 (1975) (unless at
or above average cost, price below reasonably anticipated shortrun marginal costs or average
variable costs should be deemed predatory).
31. 537 F.2d 980 (9th Cir.) (en banc), cert, granted, 97 S. Ct. 252 (1976) (No. 76-15); see

Sullivan �144, at 408-10. At times, however, Sullivan resorts to the debater's tactic of setting up
strawman arguments only to demolish them. See id. at 408-09 (discussion of territorial
restrictions).
32. Sullivan �59, at 153.
33. See Bork & Bowman, The Crisis inAntitrust, 65 Colum. L. Rev. 363 (1965); Blake & Jones,

In Defense ofAntitrust, 65 Colum. L. Rev. 377 (1965).
34. Bork & Bowman, supra note 33, at 369-70.
35. See, e.g., United States v. Topco Assocs., 405 U.S. 596, 610 (1972) (antitrust laws are

Magna Carta of free enterprise); United States v. Aluminum Co. of America, 148 F.2d 416, 428-
29 & n.l (2d Cir. 1945) (antitrust laws' goal is to perpetuate organization of industry into small

units). See generally H. Thorelli, The Federal Antitrust Policy 164-232 (1955) (con
gressional background to passage of Sherman Act).
36. Brown Shoe Co. v. United States, 370 U.S. 294, 344 (1962).
37. See Sullivan �� 49-52.

38. E.g., Blecher, Attempt to Monopolize Under Section 2 of the Sherman Act: "Dangerous
Probability" ofMonopolization Within the "RelevantMarket,

"

38 Geo. Wash. L. Rev. 215 (1969);
Cooper,Attempts andMonopolization: AMildlyExpansionaryAnswer to theProphylactic Riddle of
Section Two, 72 Mich. L. Rev. 373 (1974); Hawk, Attempts to Monopolize�Specific Intent as
Antitrust's Ghost in the Machine, 58 Cornell L. Rev. 1121 (1973); Note, Attempt to Monopolize
Under the Sherman Act Defendant's Market Power as a Requisite to a Prima Facie Case, 73

Colum. L. Rev. 1451 (1973).
39. See, e.g., Otter Tail Power Co. v. United States, 410 U.S. 366, 377-79 (1973) (attempt to
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monopolize, the plaintiff may challenge single firm conduct without

proving the conspiracy element of section 1 or the detailed market

power requirements ofmonopolization.40 Yet the author devotes fewer

than ten pages to the combined subjects of attempts and conspiracies
to monopolize.41
Sullivanmakes other significant errors of omission. In his discussion

of the elements of conspiracy he neglects to mention JusticeDouglas'
classic treatment of the subject in United States v. Socony-Vacuum Oil

Co. 42He cavalierly dismisses any difference between combinations and
conspiracies,43 even though the Supreme Court itself has suggested the
distinction.44 Similarly, although the analysis of exclusive dealing45
includes lengthy discussion of two important earlier Supreme Court

cases�Standard Oil Co. v. United States (Standard Stations)46 and

Tampa Electric Co. v. Nashville Coal Co.,47 it omits most post-1961
cases, including FTC v. Brown Shoe Co. (Brown Shoe II), 48 which has
muddled the present law. Although he provides a provocative ex

amination of the economic significance of exclusive dealing and

monopolize through restrictive use of electrical transmission lines); United States v. Empire Gas

Corp., 537 F.2d 296, 299 (8th Cir. 1976) (defendant's actions in other areas support inference of
monopolistic intent in relevant geographic areas), cert, denied, 45 U.S.L.W. 3572 (U.S. Feb. 22,
1977); Chisholm Bros. Farm Equip. Co. v. International Harvester Co., 498 F.2d 1137, 1144-45
(9th Cir.) (failure to prove specific intent in support of allegation that farm equipment
manufacturer attempted to monopolize), cert, denied, 419 U.S. 1023 (1974); Morning Pioneer,
Inc. v. BismarckTribune Co., 493 F.2d 383, 386-87 (8th Cir.) (attempt tomonopolize through free
distribution of newspaper), cert, denied, 419 U.S. 836 (1974).

40. Sullivan �51, at 135.
41. Id. �� 49-52.

42. 310 U.S. 150, 224 n.59 (1940) (to prove conspiracy under section 1 it is unnecessary to
establish defendant's actual power to fix prices); see Sullivan �� 108-114 (contract,
combination, and conspiracy).
43. Sullivan �109, at 312.
44. Albrecht v. Herald Co., 390 U.S. 145, 149 (1968); see United States v. Parke, Davis & Co.,

362 U.S. 29, 44 (1960) (illegal combination results ifmanufacturer effects adherence to his resale
prices by going beyond mere announcement of policy and simple refusal to deal); Baker,
Combinations and Conspiracies�Is There a Difference?, 14 Antitrust Bull. 71 (1969).
45. Sullivan �� 163-171.
46. 337 U.S. 293 (1949) (exclusive dealing contracts between oil company and independent

dealers held unlawful).
47. 365 U.S. 320 (1961) (requirements contract between electric company and coal supplier

held lawful).
48. 384 U.S. 316, 321-22 (1966) (exclusive dealing contract between shoe manufacturer and

retailers held unlawful under section 5 of the Federal Trade Commission Act even though no

substantial lessening of competition found). Sullivan does discuss this case in the sections on

tying arrangements. Sullivan � 161, at 467-68. The focus on tying misses much of its teaching.
The FTC challenged Brown's practice ofprohibiting franchisees who purchased certain ancillary
services of Brown from buying similarly priced shoes from Brown's competitors�a classic
exclusive dealing arrangement. 384 U.S. at 317-18.
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suggests a test for evaluating the lawfulness of future restraints,49
Sullivan fails to explainwhat the present state of the law is; he indicates
only what it might be.
On the other hand, in his analysis of tying arrangements, Sullivan

overstates as settled an area of the law still very much in flux:
In short, tying violates Sherman . . . whenever a quanti
tatively substantial amount of commerce is affected by the
tie, and when the tying product is either patented, copy
righted, or in some other way significantly differentiated in
the view of some buyers.Moreover, if a substantial number of
ties have been imposed, the existence of power may be
inferred from that fact alone.50

Although thismay someday be the rule, the prediction is premature, as
the Supreme Court just held in United States Steel Corp. v. Fortner

Enterprises, Inc. (Fortner II).51 The Court indicated that the tying
product must be unique, not just "significantly differentiated,"52 and
that even a substantial number of ties may be explained by legitimate
reasons.53
Sullivan also misstates the implications of Fortner I54 when he

concludes that "[t]he absurdity of this result [that money may be
viewed as a tying product] seems manifest. The transaction was

tantamount to any credit sale . . . "65InFortnerI, the plaintiffalleged
that one U.S. Steel subsidiary had conditioned the extension of credit
on plaintiffs purchase of homes from another subsidiary; in a five-four

opinion, the Court reversed the grant of defendant's motion for

summary judgment and remanded for trial.56
Although the concept ofmoney as a tyingproduct does create unique

conceptual problems, inFortnerl the transaction was clearlymore than
just the offer of homes at a lower base price, at a lower interest rate, or
withmore time to pay. The seller's loan exceeded the price of the homes
by several hundred thousand dollars, enabling the buyer to obtain such
related products and services as land, contracting services to install the
homes, and promotional costs, on the condition that a large portion of

49. Sullivan � 165 (economic analysis of television manufacturing industry; standard based
on Justice Department guidelines for vertical mergers, modified for requirements contracts).
50. Id. �152, at 440.
51. 97 S. Ct. 861 (1977), rev'g 523 F.2d 961 (6th Cir. 1975).
52. Id. at 866.
53. Id. at 867 n.10.

54. Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495 (1969).
55. Sullivan � 161, at470. Chief Justice Burger, concurring inFortnerll, agreeswith Sullivan,

at least with respect to ordinary consumer credit sales. 97 S. Ct. at 869 (Burger, C.J., with
Rehnquist, J., concurring).
56. 394 U.S. at 495, 503.
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the loan be spent to purchase the lender's product.57 It is analogous to
purchasing a car from a dealer who finances it, as opposed to securing a

bank loan to cover the purchase price of the car, driving lessons, and a

new garage on the condition that the car be purchased from a particular
dealer. Given the allegation that other lenders could not or would not
lend money to Fortner on the terms offered by U.S. Steel,58 it is

reasonable to assert that the latter had somemarket power in the credit
field. Fortner II does not indicate that credit cannot be a tying
product.59 The Court merely found that the evidence indicated only
that U.S. Steel was "willing to accept lesser profit�or to incur greater
risks�than its competitors," and that use of that type ofuniqueness is
not the kind of economic power restricted by the antitrust laws.60

Despite the generally high quality of Sullivan's essays,61 he oc

casionally provides the reader with nothing more than his own

"musings," still in the developmental stage, with inadequate citation to
authorities.62 Although there are exceptions, the citations he does

provide are primarily to Supreme Court cases and to leadingparts ofthe
literature, with inadequate references to lower court decisions and
almost none to student notes and comments. For example, in the

chapter dealingwithmonopolization, Sullivan footnotesAlcoa a dozen

times, but cites relatively few other sources; this seriously detracts
from the hornbook's value as a research tool.63 Even worse, he oc

casionally makes assertions without any supporting authority, re

quiring the reader to accept his statements on faith.64
The book also has various faults of style and form. There are several

dozen typographical and grammaticalmistakes in the book,65 although
I expect many are attributable to West Publishing rather than to

57. Id. at 507.
58. Id. at 505-06.
59. See 97 S. Ct. at 863.
60. Id. at 868.
61. See notes 27-31 supra and accompanying text.
62. E.g., Sullivan � 65, at 172 n.4 (referring to 40 other sections of hornbook as authority for

textual proposition).
63. See id. �34, at 94-97 (discussion of Alcoa).
64. E.g., id. �� 61-62 (cartels and interdependent conduct).
65. E.g., id. foreword, at xv (reference to Harland Blake instead of Harlan); id. � 1, at 2

(principle used as adjective); id. � 43, at 1 10 (data used as singular noun); id. � 48, at 127 (case
named in text; no italics); id. � 54, at 143 (no apostrophe despite use of possessive in "court of
appeals holding"); id. �81, at 223 (no apostrophe despite use of possessive in "nations largest
lead miners"); id. �122, at 357 (no apostrophe despite use of possessive in "leaders price";
misuse of preposition in same sentence); id. � 148, at 427 & n.l (referring toPackard case in text,
but citing SchwingMotor Co. in footnote); id. app. B, at 808 n.2 (Clayton Act cited to ch. 322, 38

. Stat. 730, instead of ch. 323); id. �3, at 13 n.2 (same).
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Professor Sullivan. Moreover, in places the book needed amore heavy-
handed editor to delete or change such awkward, verbose, or ornate
prose as: "If one is talking about its enforcement, the presupposition is
that action is taken against a party not only when the party is in
violation of law, but also because that is so;"66 or

If we are going to rely on judges and jurors to discover

predatory business conduct we cannot deprive them of all
traces of the juices in the situation. A firm which seeks to
drive out or exclude rivals by selling at unremunerative

prices will leave human traces; the very concept is one of a
human animus bent, if you please, upon a course of conduct

socially disapproved. If there is one task that judges and

juries, informed through the adversary system,may really be
good at, it is identifying the pernicious in human affairs.67

This careless use of language leads to errors of content as well.

Discussing the genesis of the Clayton Act,68 Professor Sullivan states:

"The merger provisions of Section 7, for example, were responsive to
the Court's holding in U.S. Steel that the formation of the steel trust did
not violate the Sherman Act . . . ."69 1 am curious as to how a decision
not rendered until six years after the passage of the Clayton Act could
have influenced the drafters of that Act.70
Finally, an observation about the order of the chapters. As is true

with two of the four standard casebooks,71 the hornbook deals with

monopolization under section 2 of the Sherman Act before treating
section 1 conduct. Although I followed this orderwhen I first taught an
titrust, I since have found the reverse order more effective pedagogi-
cally. It is not simply that the first cases broughtunder the ShermanAct
involved price fixing and group boycotts, 72 but also that discussing
monopolization under section 2 requires students to deal with market

66. Id. �127, at 366.
67. Id. �43, at 110.
68. 15 U.S.C. �� 12-27 (1970).
69. Id. � 151, at 433 (footnote omitted).
70. See United States v. United States Steel Corp., 251 U.S. 417 (1920); Act of Oct. 15, 1914,

ch. 323, 38 Stat. 730 (codified at 15 U.S.C. �� 12-27 (1970)).
71 . Compare P. Areeda,Antitrust Analysis (2d ed. 1974) (discussion ofmonopoly precedes

analysis of price fixing and other section 1 conduct) and M. Handler, H. Blake,R. Pitofsky,&H.

Goldschmid, Trade Regulation (1975) (same) with S. Oppenheim & G. Weston, Federal
AntitrustLaws (3ded. 1968) (discussion of section 1 conduct precedes analysis of section 2) and
R. Posner, Antitrust (1974) (same).
72. Compare United States v. Trans-Missouri Freight Ass'n, 166 U.S. 290 (1897) (price fixing)

and Anderson v. United States, 171 U.S. 604 (1898) (group boycott) and United States v.

Addyston Pipe & Steel Co., 175 U.S. 211 (1899) (price fixing and horizontalmarket division) with
Swift & Co. v. United States, 196 U.S. 375 (1905) (monopolization and attempts tomonopolize).



1977] Handbook of Antitrust 1087

definitions and structural phenomena in much more detail than

analyzing conduct under section 1. Deferring consideration of section 2

allows the student to begin study of antitrust without feeling over

whelmed by abstract concepts and price-demand curves. Furthermore,
section 1 has some definite rules�the absolute proscription of price
fixing, group boycotts, and division ofmarkets73�that the student can
use as reference points in subsequent topic areas, rather than the

vaguer, inconsistent rules prevailing in the monopolization area.14
Consideration of the use of per se rules versus the rule of reason under
section 1 prompts earlier discussion of antitrust philosophy, and

analysis of conscious parallelism under section 1 allows development of
both the evidentiary problems facing an antitrust plaintiff and the
remedial problems facing a court.
In sum, despite the book's shortcomings, Professor Sullivan has

provided both students and teachers of the law of antitrustwith amuch
needed tool. Sullivan occasionally confuses the reader by failing to

distinguish between the present state of the law and his own beliefs as

to the way the law ought to be. The inadequate citations at times
frustrate the reader looking for a research aid. Nevertheless, with its
breadth and depth, Sullivan's hornbook, more than a summary ofblack
letter law, should prove a valuable addition to libraries of students,
professors, and practitioners of antitrust law.

Joseph P. Bauer*

73. See Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207, 212 (1959) (group boycott)-
United States v. AddystonPipe& Steel Co., 175 U.S. 21 1, 235-38, 241-43 (1899) (price fixing and
horizontal market division).
74. See notes 21-26 supra and accompanying text.

�Associate Professor of Law, Notre Dame Law School; A.B. 1965,University ofPennsylvania;
J.D. 1969, Harvard University.
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