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THE MEASURE OF DAMAGES IN RULE 10b-5
CASES*

Arnold S. Jacobs**

Although rule 10b-5 has proven to be the most potent legal
remedy against fraud in securities transactions, uncertainty
still exists as to the proper measure of damages in private
actions brought under the rule. The author discusses damage
measures employed in recent 10b-5 decisions and suggests
appropriate recoveries for specific securities transactions.
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Introduction

In 1942, under section 10(b) of. the Securities Exchange Act of

1934, 1 the Securities and Exchange Commission (SEC) promulgated
rule 10b -5, prohibiting fraud and material misrepresentations in
connection with the purchase or sale of any security.2 The rule has

proven to be an effective weapon against a wide range of securities

frauds, largely through the actions of private litigants,3 and courts in

1. Securities Exchange Act of 1934, � 10(b), 15 U.S.C. �78j(b) (1970) (general antifraud
provision in connection with sale or purchase of any security). The Securities Exchange Act of
1934 is codified in 15 U.S.C. ��78a-78jj (1970 & Supp. V 1975). The other major securities
statute is the Securities Act of 1933, 15 U.S.C. ��77a-77bbbb (1970 & Supp. V 1975).

2. 17 C.F.R. �240.10b-5 (1977). The rule provides:

It shall be unlawful for any person, directly or indirectly, by the use of anymeans
or instrumentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a

material fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would

operate as a fraud or deceit upon any person,

in connection with the purchase or sale of any security.

3. Because Congress did not expressly provide a private right of action for infractions of

section 10(b), the courts found it necessary to imply such a remedy. See Kardon v. National

Gypsum Co., 69 F. Supp. 512, 514 (E.D. Pa. 1946). Following the decision inKardon, the use of

rule 10b-5 by private litigants proliferated in the lower courts, although the Supreme Court did

not expressly affirm the rule in Kardon until 197 1. See Superintendent of Ins. v. Bankers Life &

Cas. Co., 404 U.S. 6, 13 n.9 (1971).
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general have been protective of 10b-5 plaintiffs and flexible in

fashioning remedies.4 Despite recent Supreme Court restrictions on

invocation of the rule,5 10b-5 promises to continue to serve its dual
functions of deterring fraud and compensating injured parties.6
Although damages are the most important remedy under the rule,

the various types of damages available have not been fully delineated.
This article seeks to review significant reported opinions on the issue
of damages in 10b-5 civil actions and to survey leading commentary
on the issue. Of all 10b-5 issues, the subject of damages is the least
formulated and the least reported upon. The inherent nature of the
violation itself is in a process of reformulation and, consequently, it is
difficult to assess the propermeasure of damages for an act that is still
being defined. In addition, the social and economic consequences of
massive damage awards in class action suits have yet to be explored.7
Even though the rule itself makes no mention of damages, section

28(a) of the 1934 Act8 limits the plaintiff's recovery to actual

damages. The threshold question of whether section 28(a) applies to
10b-5 actions turns on whether a party is permitted to maintain an

implied 10b-5 right of action under the provisions of the 1934 Act.

4. See J.I. Case Co. v. Borak, 377 U.S. 426, 433 (1964) (proxy rules) (if federal right violated,
district courts may fashion any appropriate remedy once equity jurisdiction invoked); Mitchell v.
Texas Gulf Sulphur Co., 446 F.2d 90, 104 (10th Cir. 1971) (district court's variation on damage
formula approved, citing Borak), cert, denied, 405 U.S. 918 (1972); SEC v. Texas Gulf Sulphur
Co., 312 F. Supp. 77, 91-92 (S.D.N.Y. 1970) (courtmay fashion appropriate remedy to effectuate
purpose of 1934 Act), cert, denied, 404 U.S. 1005 (1971).
5. See Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) (cause of action under 10b-5

requires proof of defendant's scienter); Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723

(1975) (affirming the Birnbaum rule limiting standing under 10b-5 to actual purchasers and
sellers of securities). See generally Lowenfels, Recent Supreme Court Decisions Under the Federal
Securities Laws: The Pendulum Swings, 65 Geo. L.J. 891, 892-900 (1977).

6. See generally 5 A. Jacobs, The Impact of Rule 10b-5 �6 (1974, 1976, 1977).
7. See Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc., [1975-1976 Transfer Binder]

Fed. Sec. L. Rep. (CCH) q 95,377, at 98,884 n.13 (S.D.N.Y. 1975) (no class action has yet
proceeded through damages).

8. 15 U.S.C. �78bb(a) (1970). Section 28(a) provides:

The rights and remedies provided by [the 1934 Act] shall be in addition to any and
all other rights and remedies that may exist at law or in equity; but no person
permitted to maintain a suit for damages under the provisions of [the 1934 Act]
shall recover, through satisfaction of judgment in one or more actions, a total
amount in excess of his actual damages on account of the act complained of.

Nothing in [the 1934 Act] shall affect the jurisdiction of the securities commission
(or any agency or officer performing like functions) of any State over any security
or any person insofar as it does not conflict with the provisions of [the 1934 Act] or
the rules and regulations thereunder.

Id.
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Although some cases have placed primary reliance on tort doctrines,9
the Supreme Court in Affiliated Ute Citizens v. United States10
affirmed the developing consensus of the lower courts11 that section
28(a) should provide guidance for 10b-5 actions.12
Even though section 28(a) profoundly affects the availability of

punitive damages13 and a plaintiff's right to recover under both 10b-5
and other federal or state remedies,14 its impact on compensatory
damages is modest. One might interpret section 28(a) as limiting a

plaintiff's recovery to his injury, but the Supreme Court and lower
courts have permitted plaintiffs to recover the wrongdoer's benefit
even if it exceeds the plaintiff's loss.15 In Affiliated Ute the Supreme
Court relied on the rationale of Myzel v. Fields16 that allowing
plaintiffs to recover defendant's profit would not contravene section

28(a) because it could be assumed that absent the fraud the

9. See de Haas v. Empire Petroleum Co., 302 F. Supp. 647, 649 (D. Colo. 1969) (punitive
damages awarded), rev 'd, 435 F.2d 1233 (10th Cir. 1970); Hecht v. Harris, Upham & Co., 283 F.

Supp. 417, 445 (N.D. Cal. 1968) (section 28(a) only applies to express statutory causes of

action), modified, 430 F.2d 1202 (9th Cir. 1970). See generally 5 A. Jacobs, supra note 6, �6.
10. 406 U.S. 128 (1972).
11. See, e.g.., Richardson v. MacArthur, 451 F.2d 35, 45 (10th Cir. 1971) (section 28(a)

limitation on 10b-5 recovery clear and binding); Green v. Wolf Corp., 406 F.2d 291, 302 (2d Cir.

1968) (section 28(a) prohibits punitive damages); Myzel v. Fields, 386 F.2d 718, 748 (8th Cir.

1967) (only effect of "actual damages" language in section 28(a) is to prohibit punitive
damages), cert denied, 390 U.S. 951 (1968); Estate Counseling Serv., Inc. v. Merrill Lynch,
Pierce, Fenner& Smith, Inc., 303 F.2d 527, 533 (10th Cir. 1962) ("actual damages" interpreted
to mean out-of-pocket rule).
12. 406 U.S. at 155. Other potential sources of guidance in formulating damage remedies

under 10b-5 are the express remedy provisions in the 1933 and 1934 Acts. E.g., 15 U.S.C. �77k
(1933 Act) (false registration statements); 15 U.S.C. �77/ (1933 Act) (prospectuses and

communications); 15 U.S.C. �78p(b) (1934 Act) (insider's short swing profits). Courts have

been reluctant, however, to extend the express remedy provisions to concomitant violations of

10b-5. See Grossman, Faber & Miller, P.A v. Cable Funding Corp., [1974-1975 Transfer

Binder] Fed. Sec. L. Rep. (CCH) q 94,913, at 97,121 (D. Del. 1974) (section 11 material
omission in registration statement) (plaintiffs inability to provide damages under section 11

doesn't preclude liability under 10b-5); Benzoni v. Greve, [1974-1975 Transfer Binder] Fed. Sec.
L. Rep. (CCH) q94,912, at 97,112 n.7 (S.D.N.Y. 1974) (section 11 material omission in

registration statement) (proof of liability easier under section 11 but damage awards generally
lower than under 10b-5).

13. See notes 286-96 infra and accompanying text.

14. See notes 387-413 infra and accompanying text.

15. See Affiliated Ute Citizens v. United States, 406 U.S. 128, 155 (1972) (damages are

amount of defendant's profit); Myzel v. Fields, 386 F.2d 718, 748-49 (8th Cir. 1967) (plaintiff
may recover accretions in stock's value while held by defendant), cert denied, 390 U.S. 951

(1968); Janigan v. Taylor, 344 F.2d 781, 786 (1st Cir.) (plaintiff may recover defendant's profit
on resale), cert denied, 382 U.S. 879 (1965); notes 138-52 infra and accompanying text.

16. 386 F.2d 718, 748 (8th Cir. 1967), cert denied, 390 U.S. 951 (1968).
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defrauded seller would have retained the security and reaped the

profit for himself.17
A claimant should be compensated only for his economic injury.18 A

decision of the United States Court of Appeals for the Third Circuit
has indicated that judges are liberal in finding economic injury.19 A

plaintiff, however, cannot recover for clear noneconomic injuries such
as emotional distress.20 Although it is the court's prerogative to

determine if the relief the plaintiff requests is appropriate, the
claimant must decide as a preliminary matter which remedies to

pursue.21 A few cases, however, have held that a plaintiff ordinarily
will not be committed to the relief specified in his complaint. For
example, absent a showing of prejudice to the defendant,22 he may be
permitted to obtain money damages even though he originally sought
rescission.23 Nevertheless, regardless of a plaintiff's preference, the
court may select any relief appropriate under the circumstances,24 and
a court thus can order a defendant to consummate a transaction even

17. 406 U.S. at 155. The United States Court of Appeals for the First Circuit earlier had

propounded a closely related rationale for permitting defrauded plaintiffs to recover accretions
in the value of stock. Proceeding on theories of unjust enrichment and disgorgement, the court
held that once the defendant was found guilty of fraud, it was more appropriate to give the
defrauded party the benefit of the wrongdoing. Janigan v. Taylor, 344 F.2d 781, 786 (1st Cir.),
cert denied, 382 U.S. 879 (1965).

18. See Herpich v. Wallace, 430 F.2d 792, 810 (5th Cir. 1970) (gist of rule 10b-5 action is
economic injury to plaintiff); Abrahamson v. Fleschner, 392 F. Supp. 740, 746 (S.D.N.Y. 1975)
(same, quoting Herpich); Greitzer v. United States Nat'l Bank, 326 F. Supp. 762, 764 (S.D. Cal.
1971) (rule provides purely economic protection).
19. Rochez Bros. v. Rhoades, 491 F.2d 402, 417 (3d Cir. 1974), cert, denied, 425 U.S. 993

(1976).
20. Weiss v. Hayden Stone, Inc., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH)

<I93,350, at 91,888 (E.D.N.Y. 1972) (no damages awarded for conscious pain and suffering and
wrongful death); Greitzer v. United States Nat'l Bank, 326 F. Supp. 762, 763-64 (S.D. Cal. 1971)
(no damages awarded for emotional distress).
21. See Occidental Life Ins. Co. v. Pat Ryan & Assocs., 496 F.2d 1255, 1267-68 (4th Cir.)

(plaintiff initially could have chosen rescission or money damages; plaintiffs dilatory action,
however, precluded rescission), cert denied, 419 U.S. 1023 (1974).
22. See Lewis v. Dansker, [1974-1975 Transfer Binder] Fed. Sec. L. Rep (CCH) <J94,862, at

96,921 (S.D.N.Y. 1974) (proxy rules) (plaintiff permitted to alter relief requested; defendant
had not relied on prior choice of remedy); Courtland v. Walston & Co., [1971-1972 Transfer
Binder] Fed. Sec. L. Rep. (CCH) ^93,378, at 91,956 (S.D.N.Y. 1972) (plaintiff should not be
denied relief because case was tried on an erroneous theory of damages; defendant's liability
readily ascertainable).
23. See Myzel v. Fields, 386 F.2d 718, 740 n.15 (8th Cir. 1967), cert, denied, 390 U.S. 951

(1968); Estate Counseling Serv., Inc. v.Merrill Lynch, Pierce, Fenner& Smith, Inc., 303 F.2d 527,
530-31 (10th Cir. 1962) (mandatory election of remedies disfavored).
24. See J.I. Case Co. v. Borak, 377 U.S. 426, 433-34 (1964) (proxy rules) (lower courts should

be guided in their choice of remedy by the congressional purpose of protecting investors);
Courtland v. Walston & Co., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) <J93,378, at
91,956 (S.D.N.Y. 1972) (court may grant appropriate relief if violation shown, despite plaintiffs
reliance on erroneous theory of damages).



1098 The Georgetown Law Journal [Vol. 65:1093

though the plaintiff originally requested rescission.25 The equitable
and legal remedies available under 10b-5 are not mutually exclusive,
so that a plaintiff may obtain both damages and some form of

equitable relief26 provided he does not structure his complaint so as to
recover twice for the same loss.27
The United States Court of Appeals for the Eighth Circuit has held

that the measure of damages is unaffected by the degree of the
defendant's scienter.28 The same damages will be found whether the
fraud arises from a misrepresentation or an omission and, with limited
exceptions,29 a buyer and seller have complimentary measures of

damages.30 Damages are recoverable only to the extent they can be
shown,31 but this does notmean that a plaintiffmust prove the amount
of his injury with mathematical certainty,32 nor does it preclude a

pragmatic approach to the question of damages.33 Because of the
diverse range of activities to which the rule generally is applicable,34
no measure of damages will control in all situations, and judges

25. See Lewis v. Dansker, [1974-1975 Transfer Binder) Fed. Sec. L. Rep. (CCH) <J94,862, at
96,922 (S.D.N.Y. 1974) (relief mandated under pendent count in proxy case).
26. Such a combination of remedies would occur if a plaintiff seller seeks specific restitution

and recovery of expenses incurred while the defendant held the stock. Cf. C. MCCORMICK,
Handbook of the Law of Damages � 121 (1935) (common law) (plaintiffmay receive rescission
and special damages covering expenses incurred during life of bargain).
27. See Baumel v. Rosen, 283 F. Supp. 128, 147 (D. Md. 1968) (plaintiffs precluded from

obtaining specific restitution of stock and recovering difference between value of stock at time of
sale and value at highest point thereafter), modified, 412 F.2d 571 (4th Cir. 1969), cert denied,
396 U.S. 1037 (1970).
28. Myzel v. Fields, 386 F.2d 718, 747 (8th Cir. 1967), cert denied, 390 U.S. 951 (1968).
29. Compare notes 61-90 infra and accompanying text (cover measure of damages) with notes

91-99 infra and accompanying text (Chasins measure of damages).
30. Abrahamson v. Fleschner, 392 F. Supp. 740, 745 n.5 (S.D.N.Y.) (little likelihood that any

difference remains in Second Circuit), decision reservedpendingfurther briefs, 537 F.2d 27 (2d Cir.
1975).
31. See Mills v. Electric Auto-Lite Co., 396 U.S. 375, 389 (1970); accord, Schlick v. Penn-

Dixie Cement Corp., 507 F.2d 374, 381 (2d Cir. 1974); Crane Co. v. American Standard, Inc.,
490 F.2d 332, 343-44 (2d Cir. 1973); Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d

341, 401 (2d Cir.), rev'd on other grounds, 97 S. Ct. 926 (1977).
32. E.g., Fey v. Walston & Co., 493 F.2d 1036, 1055 (7th Cir. 1974) (cannot insist on exact

measurements to an impractical extent); Stevens v. Abbott, Proctor & Paine, 288 F. Supp. 836,
849 (E.D. Va. 1968) (not necessary to prove damages with mathematical precision); D. Dobbs,
The Law of Remedies �3.3, at 148, 150-52 (1973) (must prove amount of damages with

reasonable certainty, but mathematical precision unnecessary).
33. Feit v. Leasco Data Processing Equip. Corp., 332 F. Supp. 544, 587 (E.D.N.Y. 1971)

(pragmatic approach particularly applicable to class actions).
34. The rule reaches activities arising in seven distinct factual contexts: trading on the basis

of material inside information; omitting or misrepresenting a material fact when under a duty
of disclosure; selectively disclosing material inside information, or "tipping"; corporate mis

management;marketmanipulation; cash tender offers and exchange offers; and certain practices
of broker -dealers. See generally 5, 5A A. Jacobs, supra note 6, pts. 2-9.
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sometimes adopt a new measure where existing measures provide
inadequate relief.35 Courts often are influenced by the ease of judicial
administration that a given measure supplies.36

Measures of General Damages

the out-of-pocket measure

The traditional measure of damages in 10b-5 actions is the out-of-

pocket measure,37 generally used by federal courts in common law

cases prior to Erie.� The measure allows the defrauded seller to

recover the fair value of the security he sold minus the fair value of the
consideration received, all measured at the time of the transaction.39
A defrauded buyer may recover the fair value of the consideration he

paid for the security minus the fair value of the security he received,
again all measured at the time of the transaction.40 A plaintiff can
always use this measure,41 except that itmay be unavailable in class ac
tions attacking insider trading on an exchange or in the over-the-counter
market.42 The plaintiff onlymay recover, however, if on the date of the
fraudulent transaction the fair value of what he surrenders exceeds

35. Gottlieb v. Sandia Am. Corp., 304 F. Supp. 980, 991 (E.D. Pa. 1969), aff'd, 452 F.2d 510

(3d Cir.), cert denied, 404 U.S. 938 (1971); Cobine, Elements ofLiability and Actual Damages in
Rule 10b-5 Actions, 1972 U. III. L.F. 651, 675.
36. See, e.g., notes 129-30, 190 infra and accompanying text.
37. E.g., Madigan, Inc. v. Goodman, 498 F.2d 233, 239 (7th Cir. 1974) (out-of-pocket

measure traditional federal rule); Myzel v. Fields, 386 F.2d 718, 744-45 (8th Cir. 1967) (out-of-
pocket loss least amount plaintiff can recover), cert denied, 390 U.S. 951 (1968); Sarlie v. E.L.
Bruce Co., 265 F. Supp. 371, 376 (S.D.N.Y. 1967) (although out-of-pocketmeasure customary,
plaintiff can recover under another theory to prevent windfall to defendant).
38. See, e.g., Sigafus v. Porter, 179 U.S. 116, 125 (1900); Smith v. Bolles, 132 U.S. 125, 129

(1889). Both Smith and Sigafus are widely cited in support of the application of the out-of-

pocket rule in federal courts. See, e.g., Blackie v. Barrack, 524 F.2d 891, 909 (9th Cir. 1975),
cert, denied, 429 U.S. 816 (1976); Harris v. American Inv. Co., 523 F.2d 220, 225 (8th Cir. 1975);
Myzel v. Fields, 386 F.2d 718, 745 (8th Cir. 1967), cert, denied, 390 U.S. 951 (1968).
39. For example, a plaintiff induced to sell a security having a fair value of $10 in return for

consideration having a fair value of $8 on the date of sale has suffered damages of $2.
40. For example, a buyer paying $11 for a security worth $7 on the date of purchase has

suffered damages of $4.
41. See, e.g., Madigan, Inc. v. Goodman, 498 F.2d 233, 239 (7th Cir. 1974) (out-of-pocket

measure traditionally the only measure in fraud actions); Arber v. Essex Wire Corp., 490 F.2d
414, 422 (6th Cir. 1974) (out-of-pocket measure traditional measure); Myzel v. Fields, 386 F.2d
718, 745 (8th Cir. 1967) (same), cert denied 390 U.S. 951 (1968).
42. See notes 215-218 infra and accompanying text.
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the fair value of what he receives.43 This may not be the case when the
misrepresentation or omission pertains to some fact other than the
fair value of the security or the consideration paid for it. For example,
when a broker-dealer recommends the purchase of a stock without
disclosing his position as market-maker for the stock, the customer

buying the stock at the current market price can demonstrate no out-

of-pocket loss.44 A plaintiff, however, can recover special damages
even if he obtains no relief under the out-of-pocket measure.45
Determining the fair value of a security on the date of the transaction

is most difficult in cases involving close corporations or restricted
markets. InAffiliated Ute Citizens v. United States46 the plaintiffs were
defrauded sellers of stock in the Ute Distribution Corporation, an

organization created to aid in the management of certain oil, gas, and
mineral rights as part of a plan of distribution of these assets among
mixed-blood members of the Ute tribe.47 The Supreme Court
emphasized that the trier of fact could not be limited to actual sale

prices in a market so isolated and so thin,48 and could properly
consider such collateral factors as the sophistication of the parties,
the relation of buyers to sellers in thatmarket, and the actual extent of
mineral deposits on which the value of the stock was based.49
The Supreme Court has left open the question ofwhen and how fair

market value is to be determined. Most authorities agree with the

43. See Ehler v. Kellwood Co., 391 F. Supp. 927, 930 (E.D. Mo. 1975) (no out-of-pocket
losses and plaintiff's failure to act in a timely fashion precluded other remedies); Hickman v.

Groesbeck, 389 F. Supp. 769, 780 (D. Utah 1974) (failure to demonstrate damages under out-of-
pocket measure fatal to plaintiff's case). But see Harris v. American Inv. Co., 523 F.2d 220, 225

(8th Cir. 1975) (plaintiff unable to prove damages under out-of-pocket measure; lower court
could properly determine damages at date fraud discovered); Madigan, Inc. v. Goodman, 357 F.

Supp. 1331, 1334, 1337 (N.D. LI. 1973), modified, 498 F.2d 233, 240 (7th Cir. 1974) (relief
denied by district court because of plaintiffs failure to demonstrate out-of-pocket loss; appellate
court permitted plaintiff to recover interest on purchase price).
44. Chasins v. Smith, Barney & Co., 438 F.2d 1167, 1172 (2d Cir. 1970); Courtland v.

Walston & Co., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 93,378, at 91,956
(S.D.N.Y. 1972). Similarly, a plaintiff can invoke the windfall measure of damages even though
he can demonstrate no out-of-pocket damages. See notes 168-170 infra and accompanying text.
45. See notes 269-91 infra and accompanying text.
46. 406 U.S. 128 (1972).
47. Id. at 136, 150-52. The assets of the Ute tribe were to be partitioned among the mixed-

blood and full-blooded members pursuant to the Ute Indian Supervision Termination Act of

August 27, 1954, 25 U.S.C. ��677-677aa (1970).
48. 406 U.S. at 155.

49. Id. at 155-56. The Court relied on the out-of-pocket measure despite the fact that

evidence adduced at trial indicated that only a portion of the depressant factors in the market

were attributable to the defendants' conduct. Id. at 156. In similar circumstances other courts

simply reject the out-of-pocket measure in favor of one calculating values as of some date after

the sale in order to obviate some of these evidentiary problems. See notes 64-80 infra and

accompanying text.
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decision of the Eighth Circuit inMyzel v. Fields50 that the fair values of
the consideration and of the security should be measured on the date

of the questionable transaction.51 Some courts, however, have

indicated that the valuations should be made as of a later date52 or
have looked to events subsequent to the transaction to determine

what the fair market value would have been on the date of sale absent
the defendant's misconduct.53 Other courts have awarded damages
reflecting the difference between the fair value of the consideration on

the date of sale and the value of the stock on the date the fraud was

discovered.54 This hybrid measure does not purport to give the
investor a reasonable time to mitigate damages by reinvesting or

selling stock; it merely attempts to correct for any manipulation of the
market contemporaneous with the fraudulent transaction. Regardless
of how fair value is fixed, however, the defendant's representations as

to the value of the security or of the consideration are irrelevant.55

50. 386 V.2d 718 (8th Cir. 1967), cert denied, 390 U.S. 951 (1968).
51. See Green v. Occidental Petroleum Corp., 541 F.2d 1335, 1344-46 (9th Cir. 1976) (per

curiam) (Sneed, J., concurring in part); Arber v. Essex Wire Corp., 490 F.2d 414, 422 (6th Cir.
1974); Nor-Tex Agencies, Inc. v. Jones, 482 F.2d 1093, 1097 (5th Cir. 1973); Levine v. Seilon,
Inc., 439 F.2d 328, 334 (2d Cir. 1971); Sackett v. Beaman, 399 F.2d 884, 891 (9th Cir. 1968);
Myzel v. Fields, 386 F.2d 718, 745 (8th Cir. 1967), cert, denied, 390 U.S. 951 (1968); Janigan v.

Taylor, 344 F.2d 781, 786 (1st Cir.), cert, denied, 382 U.S. 879 (1965); Estate Counseling Serv.,
Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d 527, 533 (10th Cir. 1962).
52. See Richardson v. MacArthur, 451 F.2d 35, 43 (10th Cir. 1971) (recovery equals price

paid minus value on date fraud was discovered or should have been discovered); Esplin v.

Hirschi, 402 F.2d 94, 104-05 (10th Cir. 1968) (same), cert, denied, 394 U.S. 928 (1969); cf. Note,
Accountants'Liability forNondisclosure ofAfter-Acquired Information: Strict Liability Under Rule
10b-5?, 22 Rut. L. Rev. 554, 585 (1968) (factors other than defendant's tortious conduct may
influence market price of stock). The Esplin decision has been criticized in Note, Current
Problems Under the Securities Act The Expanding Uses ofRule 10b-5, 10 B.C. Indus. & Com. L.
Rev. 313, 343 & n.54 (1969).
53. See Tucker v. Arthur Andersen & Co., 67 F.R.D. 468, 482 (S.D.N.Y. 1975) (class action

determination) (actual value may be determined when misrepresentation cured); Gottlieb v.

Sandia Am. Corp., 304 F. Supp. 980, 989 (E.D. Pa. 1969) (fair market value of consideration
under out-of-pocket measure may be determined in light of issuer's subsequent conduct), aff'd,
452 F.2d 510 (3d Cir.), cert denied, 404 U.S. 938 (1971); cf. Blank v. Talley Indus., Inc., 64
F.R.D. 125, 131-32 (S.D.N.Y. 1974) (approval of class action settlement) (damages determined
after fraud but before merger on basis ofmarket prices); Ross v. Licht, 263 F. Supp. 395, 410-1 1
(S.D.N.Y. 1967) (damages determined on date two weeks after fraud when defendant resold
security privately).
54. See cases cited note 52 supra and accompanying text.

55. Proof of such representations would be pivotal, however, under the benefit-of-the-bargain
theory, wherein the plaintiff recovers the difference between the value of the security as

represented by the defendant and the fair value on the date of sale. D. Dobbs, supra note 32
�9.2, at 595. Note the potential for greater recovery by the plaintiff buyer under this measure
when the security is misrepresented as worth more than the price at which it is sold. Many courts
applying the out-of-pocket measure in 10b-5 cases, however, have held that the benefit-of-the-
bargain measure is never applicable. See, e.g., Harris v. American Inv. Co., 523 F.2d 220, 225
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Subsequent changes in the value of the stock should not affect the
plaintiff's right to recovery.56 For example, a buyer induced to

purchase stock for more than its fair value should recover his loss as of
the date of sale despite the stock's later rise above the price paid.57
Conversely, a defrauded seller cannot increase his recovery if the

price of the security rises after the trade, even if the buyer's profit on
resale is larger than the plaintiff's damages under the out-of-pocket
measure.58 A defendant buyer cannot reduce the plaintiff's recovery
because he suffered a loss on the subsequent sale of securities he

fraudulently purchased. A plaintiff buyer, however, may face the

question of mitigation of damages if there is a decline in the market
value of the security after the fraudulent transaction.59 Some authori
ties question whether the out-of-pocket measure serves the deterrent
or compensatory policies of 10b-5.60

THE COVER MEASURE

The cover measure of damages, also called the conversion measure,
is a remedy for a defrauded seller that allows the plaintiff to recover

the fair value of the security he sold, measured at the highest value the
security attains within a reasonable time after the plaintiff discovers

n.4 (8th Cir. 1975) (actual pecuniary loss rather than loss of bargain is measure of damages);
Madigan, Inc. v. Goodman, 498 F.2d 233, 239-40 (7th Cir. 1974) (federal rule that only out-of-
pocket losses recoverable in fraud action); Estate Counseling Serv., Inc. v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 303 F.2d 527, 533 (10th Cir. 1962) (measure of damages what

plaintiff lost, not what he might have gained). Nevertheless, courts have turned to this measure

in 10b-5 cases when the plaintiff attacks a merger or when a broker-dealer churns its customers'
accounts. See notes 192-94, 245-46 infra and accompanying text. Further, if the plaintiff
claims under both 10b-5 and state law, although he may not recover twice for the same injury, he
may receive the benefit of the bargain award for his state claim. The measure is used in a

majority of jurisdictions in common law deceit actions, while the out-of-pocket award is the

minority measure. See D. Dobbs, supra note 32, �9.2, at 595 & nn.5-8; Note, Measurement of
Damages in Private Actions Under Rule 10b-5, 1968 Wash. U.L.Q. 165, 172 & n.44.
56. See Myzel v. Fields, 386 F.2d 718, 745 (8th Cir. 1967) (plaintiff seller will seek out-of-

pocket damages rather than rescission if stock has later depreciated), cert, denied, 390 U.S. 951
(1968); cf. C. McCormick, supra note 26, �48, at 184 (law willing to disregard possibility that
award of market value at time of sale overcompensates plaintiff).
57. For example, a buyer induced to purchase stock worth $8 for $10 should recover his $2

loss despite the stock's later rise to $20.
58. For example, a plaintiff induced to sell stock valued at $10 for $8 can only recover

damages of $2 despite the fact that the defendant sold the stock when its value reached $20. In
this situation, the plaintiffmay resort to other measures that more fully compensate his loss. See
notes 168-170 infra and accompanying text (windfall damages).
59. In general, however, courts have found no duty per se on the part of buyers to mitigate

damages. See notes 330-348 infra and accompanying text.

60. See C. McCormick, supra note 26, � 121, at 453; Note, Texas GulfSulphur. The Question
of Remedy, 65 Nw. U.L. Rev. 486, 505 (1970); notes 286-96 infra and accompanying text.
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or should have discovered the fraud, minus the fair value of the

consideration he received for his security.61 The fair value of the

consideration is determined on the date the parties became

irrevocably committed to the sale.62
A number of factors must be considered in measuring the value of a

security a reasonable time after the seller discovers or should have

discovered the fraud. It is unclear what facts the seller must discover.

The statute of limitations in 10b-5 actions is tolled until the plaintiff
knew or should have known of the fraud.63 By analogy, the reasonable

period under the cover measure of damages should start when the

plaintiff learns enough facts to start the 10b-5 limitations period
running.64 The few decisions reaching the question of what is a

reasonable time after the plaintiff discovers or should have discovered
the fraud choose from one to thirty days;65 no case, however, contains

61. Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 104-05 (10th Cir. 1971), cert, denied,
405 U.S. 918 (1972); Baumel v. Rosen, 412 F.2d 571, 576 (4th Cir. 1969), cert, denied, 396 U.S.
1037 (1970); see Gerstle v. Gamble-Skogmo, Inc., 478 F.2d 1281, 1306 n.27 (2d Cir. 1973)
(proxy rules) (once seller has discovered fraud he can protect against further damage by
replacing securities and should not be allowed to profit from further appreciation; defrauded
seller must rescind within reasonable time or be limited to damages); Restatement of
Restitution �151, comment c (1937) (if property has fluctuating value, plaintiff entitled to

highest value reached within reasonable time after tortious conduct). Although the Restatement

suggests that the highest value within the period be available only if the plaintiff can prove he
would have sold at that price, courts have not required proof of this fact.
62. Stocks traded over-the-counter or on an exchange are generally valued at the highest

price during the period. See Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 105 (10th Cir.

1971), cert, denied, 405 U.S. 918 (1972); Fridrich v. Bradford, [1974-1975 Transfer Binder] Fed..
Sec.L. Rep. (CCH) Q94,723, at 96,406-07 (M.D. Tenn. 1974),reuH, 542 F.2d 307 (6th Cir. 1976)
(computation of reasonable time not discussed); cf. C. McCormick, supra note 26, � 48, at 188
(damages under common law conversion assumes plaintiff would have replaced himself at peak
price during period). The securities of a close corporation are appropriately valued at their

highest intrinsic value during the period. See Myzel v. Fields, 386 F.2d 718, 746 & n.24 (8th Cir.
1967) (jury instructions), cert, denied, 390 U.S. 951 (1968).
63. See A. Jacobs, supra note 6, at �235.03.
64. When the plaintiff acquires such knowledge is a question of fact. Richardson v.

MacArthur, 451 F.2d 35, 43 (10th Cir. 1971) (plaintiffmay not feign ignorance in face of obvious
fraud).
65. See Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 105 (10th Cir. 197 1) (four days after

corrective press release investing public deemed aware of fraud; reasonable period nine trading
days thereafter), cert, denied, 405 U.S. 918 (1972); Baumel v. Rosen, 412 F.2d 571, 576 (4th Cir.
1969) (volatile market because first offering; one day to cover), cert, denied, 396 U.S. 1037

(1970); Courtland v. Walston & Co., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH)
<J93,378, at 91,956 (S.D.N.Y. 1972); cf. Pierre J. LeLandais & Co. v. MDS-Atron, Inc., 387 F.
Supp. 1310, 1330 (S.D.N.Y. 1974) (proxy rules) (30 day period to mitigate), rev'd, 543 F.2d 421

(2d Cir. 1976) (damage computation not discussed), cert, denied, 97 S. Ct. 786 (1977); Fridrich
v. Bradford, [1974-1975 Transfer Binder] Fed. Sec.L. Rep. (CCH) <J94,723, at 96,407-08 (M.D.
Tenn. 1974) (highest value within 20-day period following SEC disclosure of fraud; period to
enable plaintiff to decide whether to reinvest), rev'd, 542 F.2d 307 (6th Cir. 1976) (computation of
damages not discussed), cert, denied, 97 S. Ct. 767 (1977).
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a detailed discussion of how the reasonable time is chosen. Although a

court might examine market response to the discovery of the fraud in
determining how much time investors required to make their trading
decisions, because each plaintiff is given a reasonable period after
discovery to decide whether to reinvest or sell66 those defrauded by
the same scheme may be subject to different periods. Judges should,
therefore, fix a reasonable time under a subjective approach based on
the plaintiff's characteristics rather than objectively hypothesizing the
investment decisions of a reasonable man.67 Relevant considerations
would include the plaintiff's sophistication,68 the nature of the
issuer,69 the amount ofmoney required to cover, and the type of fraud.
Hardship on the defendant, however, should have no bearing on the
determination of a reasonable time.70
If a corrective document is issued, a court might properly consider

the difficulty of the concepts contained therein, for a nonprofessional
investor may require a longer period of time to appreciate the import
of an ambiguous or complex announcement.71 Irrelevant to the
determination of the reasonable time in this context are the period
before a plaintiff is deemed to have constructive notice of such an

announcement72 and the waiting period imposed on an insider or

tippee between the announcement and the time he can trade.73
Although these two periods may be of equal duration, they should not
be equated with the reasonable time under the cover measure of

66. Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 104-05 (10th Cir. 1971), cert, denied,
405 U.S. 918 (1972).
67. See Note, supra note 60, at 501-02. But see Mitchell v. Texas Gulf Sulphur Co., 446 F.2d

90, 105 (10th Cir. 1971) (plaintiffs sufficiently sophisticated to fall within reasonable investor

category), cert, denied, 405 U.S. 918 (1972). A subjective approach requires either that a

separate determination be made as to each plaintiff or that each plaintiff have an opportunity to
demonstrate that he would have taken longer than a reasonable investor. This process is not as
cumbersome as it might appear because the class of plaintiffs may be broken down into smaller

groups for the determination of damages. See Tucker v. Arthur Andersen & Co., 67 F.R.D. 468,
482 (S.D.N.Y. 1975) (class action determination). But cf. Seiffer v. Topsy's Int'l, Inc., 64 F.R.D.
714, 719 (D. Kan. 1974) (whether plaintiffs utilized due diligence in discovery of fraud not

individual determination but common to class on reasonable investor standard).
68. Note, supra note 60, at 501-02.
69. Note, Damages for SEC Rule 10b-5 Violations, 49 Texas L. Rev. 1141, 1148 (1971).
70. Id.
71. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 854 n.18 (2d Cir. 1968) (waiting period

before insider can trade lengthened if news not readily translatable into investment action), cert
denied, 404 U.S. 1005 (1971).
72. Compare Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 103 (10th Cir. 1971) (five days

too long for plaintiff because saturation coverage of corrective announcement), cert, denied, 405
U.S. 918 (1972) with Victorian Investors v. Responsive Environments Corp., [1972-1973
Transfer Binder] Fed. Sec. L. Rep. (CCH) <J93,661, at 92,954 (S.D.N.Y. 1972) (five days
sufficient after biannual statement disclosed financial difficulties).
73. See generally 5 A. Jacobs, supra note 6, �66.02[g] & nn.37-46.
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damages. A plaintiff ought to receive some time following notice of

disclosure in order to let a volatile market settle before he is

compelled to take action.
The depth of the public market in the security is also a pertinent

consideration to the reasonable time determination. In a thin market,
the plaintiff seller may experience difficulty buying back his shares,74
especially if the size of the blocks the plaintiff was induced to sell is

large in proportion to the security's floating supply.75 It may take him
longer to accumulate the stock, since a large block of a thinly traded
security is harder to buy back than a similar block with greatermarket
depth.
It is also necessary to determine what fair value to select within the

reasonable time.76 The fair value of a stock traded over-the-counter or
on an exchange is the highest price reached during the period.77 The
security's highest fair value is appropriate in the case of a closed

corporation. Even though the security's price might decline from the

high either during or after the reasonable time, such a drop would not

change the amount of damages.78
Yet, the highest price within the reasonable time is sometimes not

used. If the plaintiff covers at less than the highest price, his damages
under the cover measure should be limited to the fair value of the
consideration that he paid to cover, measured as of the cover date,

74. But cf. Bamuel v. Rosen, 412 F.2d 571, 576 (4th Cir. 1969) (reasonable time short

following first public offering because stock price volatile), cert denied, 396 U.S. 1037 (1970).
75. The floating supply of a security has been defined as that part of the issue which is

outstanding and that is held by dealers and the public with a view toward resale for a trading
profit, as distinguished from that part of the stock held for investment. Barrett & Co., 9 S.E.C.

319, 327 n.8 (1941).
76. The prices which are important are those within the reasonable time. Thus, it is irrelevant

that the price is higher before the reasonable time starts to run than during the reasonable time,
unless the plaintiff covered in that preliminary period. Cf. C. McCormick, supra note 26, �48, at
189 (interpreting common law); Restatement of Torts �927, comment e, illustration 4, at
650-51 (1939) (same).
77. Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 105 (10th Cir. 1971), cert, denied, 405

U.S. 918 (1972); Fridrich v. Bradford, (1974-1975 Transfer Binder] Fed. Sec. L. Rep. (CCH)
q94,723, at 96,405 (M.D. Tenn. 1974), rev'd, 542 F.2d307 (6th Cir. 1976), cert, denied, 97 S. Ct.
767 (1977); Gerstle v. Gamble-Skogmo, Inc., 332 F. Supp. 644, 648 (E.D.N.Y. 1971), modified,
478 F.2d 1281 (2d Cir. 1973); C. McCormick, supra note 26, �48, at 188 (common law).
The United States Court of Appeals for the Tenth Circuit in Mitchell rejected the district

court's concept of averaging the high price for each day within the reasonable time period. 446
F.2d at 105, modifying Reynolds v. Texas Gulf Sulphur Co., 309 F. Supp. 548, 565 (D. Utah
1970). When more than one security is involved, the highest price of each security within a

reasonable time is used, even if the highest prices for the various securities fall on a different

day. But see Gerstle v. Gamble-Skogmo, Inc., 332 F. Supp. at 647 (fluctuating value of two
subsidiaries after merger; highest combined price on any day used, rather than sum of two

highest prices on different days).
78. Restatement of Torts �927, comment e, illustration 3 (1939) (common law).
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minus the fair value of the consideration he received for his security in
the fraudulent transaction, measured as of the date of that
transaction.79 If he covers before the reasonable time period begins to
run, the plaintiff's damages should equal the fair value of the
consideration that he paid to cover, minus the fair value of the
consideration he received for his security in the fraudulent

transaction, even if his cover price is greater than the highest price
within the reasonable time.80
When can a plaintiff use the cover measure? The cover measure

provides recovery even if no damages can be proved under the out-of-

pocket rule.81 Further, it may be applicable whether the misrepresen
tation relates to the fair value of the stock or to some other aspect of
the transaction.82 Finally, the measure is available to the defrauded
seller whether he originally purchased the stock for more or less than
the price at which he sold83 and when he did not cover84 or was unable
to do so.85 The cover measure of damages thus can be employed when

79. In the leading case involving the corresponding remedy for defrauded purchasers, the
defrauder purchaser sold his stock before he discovered the fraud and was awarded damages
equal to his purchase price minus the amount he received when he subsequently sold the

securities. Chasins v. Smith, Barney & Co., 438 F.2d 1167, 1173 (2d Cir. 1971); see notes 91-99
infra and accompanying text; accord, Green v. Occidental Petroleum Corp., 541 F.2d 1335,
1342-43 (9th Cir. 1976) (per curiam) (Sneed, J., concurring in part); Pierre J. LeLandais & Co. v.

MDS-Atron, Inc., 387 F. Supp. 1310, 1331 &n.l0 (S.D.N.Y. 1974), rev'd, 543 F.2d 421 (2d Cir.

1976), cert, denied, 97 S. Ct. 786 (1977); Sarlie v. E.L. Bruce Co., 265 F. Supp. 371, 376
(S.D.N.Y. 1967); Note, The Measure of Damages in Rule 10b-5 Cases Involving Actively Traded
Securities, 26 Stan. L. Rev. 371, 375 n.25 (1974).
80. But cf. Fridrich v. Bradford, [1974-1975 Transfer Binder] Fed. Sec. L. Rep. (CCH)

<194,723, at 96,406-07 (M.D. Tenn. 1974) (when plaintiff sells before disclosure, damages equal
highest price within 20 days after fraud is disclosed less sales price received by the defrauded

seller), rev'd, 542 F.2d 307 (6th Cir. 1976), cert, denied, 97 S. Ct. 767 (1977).
81. See Sarlie v. E.L. Bruce Co., 265 F. Supp. 371, 375 (S.D.N.Y. 1967) (plaintiffs default to

defendant's counterclaim rendered proof of out-of-pocket loss impossible).
82. See Chasins v. Smith, Barney & Co., 438 F.2d 1167, 1173 (2d Cir. 1970) (defendant failed

to disclose market-maker status); Courtland v. Walston & Co., [1971-1972 Transfer Binder]
Fed. Sec. L. Rep. (CCH) <J93,378, at 91,956 (S.D.N.Y. 1972) (same).
83. See Baumel v. Rosen, 412 F.2d 571, 573, 576 (4th Cir. 1969) (900% book profit realized

in fraudulent sale; plaintiff entitled to cover measure), cert denied 396 U.S. 1037 (1970);
Reynolds v. Texas Gulf Sulphur Co., 309 F. Supp. 548, 556, 565 (D. Utah 1970) (one plaintiff
realized book profits in fraudulent sale, one plaintiff realized book losses; both recovered under
cover measure), modified sub nom Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90 (10th Cir.

1971), cert denied 405 U.S. 918 (1972).
84. Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 105 (10th Cir. 1971), cert, denied, 405

U.S. 918 (1972); Baumel v. Rosen, 412 F.2d 571, 574 (4th Cir. 1969), cert denied 396 U.S.

1037 (1970); Myzel v. Fields, 386 F.2d 718, 745 (8th Cir. 1967), cert denied 390 U.S. 951

(1968).
85. See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 516 F.2d 172, 186, 190 (2d Cir. 1975)

(unsuccessful tender offeror victimized in unfair takeover fight entitled to recover under Chasins
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a closed corporation issued the subject stock,86 in "going private"
frauds,87 and when the plaintiff sold the defendant a block so large
that covering on the market is impractical or impossible.88
The use of the cover measure is troublesome in tipping and insider

trading cases involving securities regularly traded over-the-counter or
on an exchange. Although an individual has been permitted to recover
under the cover measure whether or not he was in privity with the

insider or the tippee,89 the result might differ in a class action on

behalf of all persons who traded in the market contemporaneously
with the insider or the tippee.90

THE CHASINS MEASURE

The Chasins measure of damages, named after the case which first

give it wide publicity,91 is also named the resale price measure of

damages because of the important role played by the price at which a

plaintiff sells or could sell the stock that he fraudulently was induced
to buy. The Chasins measure is available only to defrauded buyers
and has much in common with the cover measure except that the
remedies are available to mutually exclusive classes of claimants.92
Under the Chasins measure of damages, a buyer can recover the fair

measure; thin market for security and huge block held by plaintiffmade sale impossible), rev 'd on
other grounds, 97 S. Ct. 926 (1977); Myzel v. Fields, 386 F.2d 718, 742 (8th Cir. 1967), cert.

denied, 390 U.S. 951 (1968); Reynolds v. Texas GulfSulphur Co., 309 F. Supp. 548, 559 (D. Utah

1970) (tax considerations made actual cover impractical), aff'd sub nom. Mitchell v. Texas Gulf

Sulphur Co., 446 F.2d 90 (10th Cir. 1971), cert, denied, 405 U.S. 918 (1972). But cf. Note, supra
note 60, at 501 (suggesting that cover measure only appropriate where public issue involved).
86. See Myzel v. Fields, 386 F.2d 718, 746 & n.24 (8th Cir. 1967), cert denied 390 U.S. 951

(1968). But cf. Note, supra note 60, at 501 (suggesting that cover measure is available only when
the issuer is public).
87. See A. Jacobs, supra note 6, �193.18.
88. The damage analysis employed by the Second Circuit in Chris-Craft a case ultimately

reversed on other grounds by the Supreme Court, illustrates this problem. See Chris-Craft

Indus., Inc. v. Piper Aircraft Corp., 516 F.2d 172 (2d Cir. 1975), rev'd, 97 S. Ct. 926 (1977). In
that case the Second Circuit used the Chasins measure where the market for the security was

extremely thin and the plaintiff held a huge block of stock. But the Second Circuit approach can

be distinguished because the sale of such a large block can be achieved through an underwriting
offering whereas no comparable mechanism exists for purchasing such a large block.

89. Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 104-06 (10th Cir. 1971), cert, denied, 405
U.S. 918 (1972).
90. See notes 211-214 infra and accompanying text.

91. See Chasins v. Smith, Barney & Co., 438 F.2d 1167 (2d Cir. 1970), aff'g 306 F. Supp. 177
(S.D.N.Y. 1969). Chasins, however, was not the first case to adopt the resale price measure of

damages. See Sarlie v. E.L. Bruce Co., 265 F. Supp. 371, 376 (S.D.N.Y. 1967).
92. In the absence of case law applying the Chasins measure, cases construing the cover

measure of damages would provide a controlling analogy. The reverse is also true.
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value of the consideration he paid for the security minus the lowest
fair value of the security within a reasonable time after he discovers or
should have discovered the seller's fraud.93 A number of other
formulations also have been used in fixing the time for determining
the fair market value of the security whose purchase was induced by
the fraudulent transaction. Some courts have determined fair value as

of the date the suit was instituted94 or during the trial;95 other courts
have considered fair value on the date the fraud was discovered96 or

on the last day of a reasonable time.97 Authorities agree, however, that
the fair value of the consideration paid for the security is computed as

of the date of the fraudulent transaction; and this, to be exact, is the
time the plaintiff buyer was committed irrevocably to the transac
tion.98 If the plaintiff sells the security before the end of the
reasonable time, his damages would equal the fair value of the
consideration he paid for the security, determined as of the date of the
fraudulent transaction, minus the fair value of the consideration he
received, measured at the date of sale. Because the Chasins measure
is the mirror image of the cover measure, the concepts developed
under that measure should control here also.99

THE BENEFIT-OF-THE-BARGAIN MEASURE

The benefit-of-the-bargain measure of damages allows a plaintiff to
recover the difference between the value of the security he bought or
sold as represented by the defendant, and the fair value of the

security on the day of trade.100 In other words, the plaintiff's damages

93. See Competitive Assocs., Inc. v. International Health Sciences, Inc., [1974-1975 Transfer
Binder] Fed. Sec. L. Rep. (CCH) ^94,966, at 97,339 (S.D.N.Y. 1975) (mitigation approach
applied utilizing reasonable period after ascertaining fraud); Pierre J. LeLandais & Co. v. MDS-
Atron, Inc., 387 F. Supp. 1310, 1330-31 &n,10 (S.D.N.Y. 1974) (applying mitigation approach
under proxy rules), rev'd, 543 F.2d 421 (2d Cir. 1976), cert, denied, 97 S. Ct. 786 (1977).
94. Isaacs v. Chartered New England Corp., 378 F. Supp. 370, 374 (S.D.N.Y. 1974).
95. Herzfeld v. Laventhol, Krekstein, Horwath & Horwath, 378 F. Supp. 112, 129 (S.D.N.Y.

1974).
96. See Green v. Occidental Petroleum Corp., [1973-1974 Transfer Binder] Fed. Sec. L. Rep.

(CCH) <194,397, at95,359 (CD. Cal. 1974), appeal dismissedper curiam, 541 F.2d 1335 (9th Cir.
1976); Chasins v. Smith, Barney & Co., 306 F. Supp. 177, 178 (S.D.N.Y. 1969), aff'd, 438 F.2d
1167 (2d Cir. 1970); Posner, Developments in Federal Securities Regulation, 25 Bus. Law. 1643,
1675 (1970); Note, supra note 79, at 375 n.23.

97. See Courtland v. Walston & Co., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH)
CJ93,378, at 91,956 (S.D.N.Y. 1972) (applying mitigation approach).
98. See A Jacobs, supra note 6,. �38.02[d].
99. See notes 83-85 supra and accompanying text.

100. D. Dobbs, supra note 32, �9.2, at 595.
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equal the difference between the value as represented by the
defendant and the fair value.
Some 10b-5 opinions have held that the benefit-of-the-bargain

measure is never applicable.101 Other courts, however, have utilized
this measure in 10b-5 cases where the plaintiff attacked a merger;102
where a broker-dealer churned its customer's accounts;103 where an

investor became a subordinated lender to a brokerage firm;104 where
a breach of fiduciary duty occurred;105 and where the defendant made

misrepresentations in connection with the plaintiff's purchase of
securities and later breached an agreement to register the
securities.106

Rescission, Restitution, and Windfall Damages

The plaintiff in a 10b-5 action is not limited to legal remedies, but
may seek other forms of relief resulting in the award of property or

money. Rescission is an available remedy when a defendant violates
rule 10b-5.107 The general rule is that the defrauded plaintiff can
either affirm the transaction, keep what he received, and sue for the

damages suffered, or he can rescind the transaction and return the

101. See Harris v. American Inv. Co., 523 F.2d 220, 225 n.4 (8th Cir. 1975) (actual pecuniary
loss rather than loss of bargain is measured of damages), cert, denied, 96 S. Ct. 784 (1976);
Madigan, Inc. v. Goodman, 498 F.2d 233, 239-40 (7th Cir. 1974) (federal rule is that only out-of-
pocket losses recoverable in fraud action); Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795, 802
(2d Cir.) (benefit-of-bargain rule repudiated; restitution may require disgorgement of windfall
profit), cert denied 414 U.S. 908 (1973); Levine v. Seilon, Inc., 439 F.2d 328, 334-35 (2d Cir.

1971) (defrauded buyer only entitled to recover excess of amount paid over value received, not
difference between value of what he got and false representation); Estate Counseling Serv., Inc.
v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d 527, 533 (10th Cir. 1962) (measure of
damages equals what plaintiff lost, not what he might have gained).
102. See notes 187-210 infra and accompanying text. Although the Supreme Court cases

were brought under section 14(a), the limits of section 28(a) apply to section 14(a) to the same

extent that they apply to 10b-5.
103. See Fey v. Walston & Co., Inc., 493 F.2d 1036, 1054 n.26 (7th Cir. 1974). See also notes

240-46 infra and accompanying text.

104. See Hughes v. Dempster-Tegeler & Co., [1973 Transfer Binder] Fed. Sec. L. Rep. (CCH)
(J94,133, at 94,554 (CD. Cal. 1973).
105. See Norte & Co. v. Huffines, 288 F. Supp. 855, 864 (S.D.N.Y. 1968), modified, 416 F.2d

1189 (2d Cir. 1969), cert denied 397 U.S. 989 (1970).
106. See John R. Lewis Inc. v. Newman, 446 F.2d 800, 801, 805 (5th Cir. 1971).
107. See Green v. Occidental Petroleum Corp., 541 F.2d 1335, 1343 (9th Cir. 1976) (Sneed,

J., concurring) (discussing applicability of legal and equitable measures to open market
situation); Esplin v. Hirshi, 402 F.2d 94, 104 (10th Cir. 1968) (at time purchaser is aware or

should be aware of fraud he is in position to seek redress either through rescission or action for
damages), cert denied, 394 U.S. 928 (1969); Sackett v. Beaman, 399 F.2d 884, 891 (9th Cir.
1968) (but for statute of limitations defrauded purchasers had option to sue for rescission and
restitution or for out-of-pocket damages); Rogen v. Hikon Corp., 361 F.2d 260, 269 (1st Cir.
1966) (plaintiff had choice of seeking rescission or completing transfer and seeking damages);
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parties to the status they occupied before the fraudulent transaction. 108
Rescission accomplishes this latter goal by voiding a prior relation
ship. Restitution provides for an exchange of property based on a

defendant's unjust enrichment, and a plaintiff can obtain the
defendant's profit as windfall damages. Rescission combined with
restitution is not a form of action or a measure of damages, but rather
a description of a form of relief.109 Equitable forms of relief are not

classified as damages because of their distinctive common law origins,
but rescission and restitution are included here because of their close

relationship to legal damages in securities cases. This article does not

deal, however, with those forms of equitable relief that do not result in
monetary or property recovery; such remedies as appointing a

receiver, enjoining a shareholder's vote, or enjoining the use of

fraudulently solicited proxies are beyond the scope of the present
discussion.

RESCISSION

Rescission is the act of voiding a contract; therefore, privity between
the parties is required110 although an assignee can sue for rescission if
his assignor could have maintained the action.111 The abselice of

privity vis-a-vis a particular defendant, however, does not preclude
restitutionary recovery if the defendant has participated with other
defendants in the same course of fraudulent dealing and has enjoyed
an unjust enrichment.112 Normally in rule 10b-5 cases rescission

Bowman & Bourdon, Inc. v. Rohr, 296 F. Supp. 847, 852 (D. Mass.) (damages and rescission
alternative measures), aff'dper curiam, 417 F.2d780 (1st Cir. 1969). But see Occidental Life Ins.
Co. v. Pat Ryan & Assocs., 496 F.2d 1255, 1267 (4th Cir.) (unless public interest requires, court
reluctant to nullify executed contract if parties have other remedies at their disposal that will
produce equitable result), cert, denied, 419 U.S. 1023 (1974); Gilbert v. Meyer, 362 F. Supp. 168,
176 (S.D.N.Y. 1973) (dictum) (if damages available, rescission and restitution unnecessary).

108. Occidental Life Ins. Co. v. Pat Ryan & Assocs., 496 F.2d 1255, 1267 (4th Cir.), cert
denied, 419 U.S. 1023 (1974); Rogenv. Likon Corp., 361 F.2d260, 269 (1st Cir. 1966); Bowman
& Bourdon, Inc. v. Rohr, 296 F. Supp. 847, 852 (D. Mass.), aff'd per curiam, 417 F.2d 780 (1st
Cir. 1969); Note, supra note 55, at 168.
109. Cf. D. Dobbs, supra note 32-, �4.1, at 222 (discussing common law actions).
110. Courts sometimes use the term "rescission" loosely. In Gordon v. Burr, 506 F.2d 1080,

1083-84 (2d Cir. 1974), the court allowed rescission as against all defendants, although only one
was in privity of contract with the plaintiff. A close reading of the opinion, however, reveals that
the court's real finding was that all defendants were liable for rescissional relief in the form of

restitution. By confusing the terms "rescission" and "restitution," the court attached an

unjustifiably broad meaning to the former, which refers only to the voiding of a contractual

relationship.
111. Cf. Reserve Life Ins. Co. v. Provident Life Ins. Co., 499 F.2d 715, 726 (8th Cir. 1974)

(proxy rules) (assignee of voting trust certificates held to have same rights as contracting party
under terms of assignment).

112. See notes 135-36 infra and accompanying text.
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serves as a prelude to restitutionary recovery, but when a contract is

executory it may afford adequate relief in itself.113
Rescission was normally not available at common law unless the

remedy at law was inadequate.114 Rescission in 10b-5 cases has two

theoretical underpinnings. First, the Supreme Court has announced
that courts can imply any appropriate remedy if the rule is violated.115
More specifically, section 29(b) of the 1934 Act provides that any
contract made in violation of the 1934 Act or its attendant regulations
shall be void as regards the rights of any violator or person who has

acquired rights with actual knowledge of the violation.116 Although the
language of section 29(b) might seem to compel the conclusion that a
contract created in violation of the statute is void even as to the rights
of an innocent party, the Supreme Court inMills v. Electric Auto-Lite
Co.111 established that section 29(b) renders a contract voidable only
at the option of the innocent party.118
Some uncertainty still exists, however, whether rescission is

available to a 10b-5 plaintiff who has an adequate remedy at law.119
Courts construe section 29(b) to be in pari materia with other
remedies and as an adjunct to those remedies.120 Rescission is not
available under all circumstances. As indicated above, a contractual

9

113. See Metro-Goldwyn-Mayer, Inc. v. Ross, 509 F.2d 930, 933 (2d Cir. 1975) (rescission of
executory stock exchange agreement that violated disclosure rule); Wright v. Heizer Corp., 41 1 F.

Supp. 23, 37 (N.D. HI. 1975) (rescission of contract for warrants prior to exercise ofwarrants); cf.
Jefferies & Co. v. Arkus-Duntov, 357 F. Supp. 1206, 1216 (S.D.N.Y. 1973) (payment on certified
checks enjoined after preliminary finding of material nondisclosure); Note, Damages to

Uninformed Traders for Insider Trading on Impersonal Exchanges, 74 Colum. L. Rev. 299, 314
n. 130 (1974) (allowing full recovery to one who has not yetpaid for his shares would encourage late
payments and settlements).

114. See generally 12 C.J.S. Cancellation of Instruments �8 (1938).
115. See Mills v. Electric Auto-Lite Co., 396 U.S. 375, 387-88 (1970) (proxy rules). See also

J.L Case Co. v. Borak, 377 U.S. 426, 433 (1964) (proxy rules) (federal courts may use any
available remedy to right the wrong done).
116. Securities Exchange Act of 1934, �29(b), 15 U.S.C. �78cc (1970). Section 29(b)

contains the proviso that no contract is void because it violates section 15(c)(1) (broker's use of
interstate commerce to manipulate), section 15(c)(2) (broker's use of interstate commerce to

attempt to induce purchase or sale), or section 15(c)(3) (broker regulations violations) of the
1934 Act unless an action is brought within three years after the violation or one year after

discovery of the violation. Id.

117. 396 U.S. 375 (1970).
118. Id at 387-88. The Court reasoned that the victim's interests are sufficiently protected

by giving him the right to rescind and that automatic voidance might create a hardship where the
victim wishes to perform. Id

119. See, e.g., Baumel v. Rosen, 283 F. Supp. 128, 146 (D. Md. 1968) (rescission and
restitution available only where fixing damages presents unusual difficulties or where damages
unjust), modified, 412 F.2d 571, 575 (4th Cir. 1969), cert, denied, 396 U.S. 1037 (1970).

120. Occidental Life Ins. Co. v. Pat Ryan & Assocs., 496 F.2d 1255, 1267 (4th Cir.), cert.
denied, 419 U.S. 1023 (1974).
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relationship with at least one of the defendants is required.121 The
availability of rescission thus is questionable for insider or tippee
trading on an exchange or in the over-the-counter market.122 The type
of contract also bears on the appropriateness of rescission, but a court
can rescind a contract for a legitimate end even if the fraud is only
collateral, as in the case of a contract completed after negotiations
involving a misrepresentation of a material fact pursuant to which the
defendant sells his stock to the plaintiff.123
Rescission is not automatically awarded even if the proper plaintiff

and the correct type of contract are involved, for certain affirmative
defenses preclude some plaintiffs from obtaining rescission,124 and

judges grant rescission only where it is equitable to do so.125 The most

frequently raised equitable defenses to rescission in securities cases

are that the plaintiff unduly delayed bringing the cause of action, that
rescission is difficult to effect and would unnecessarily infringe on the
interests of other parties, and that the plaintiff's conduct renders him

unworthy to receive relief under the doctrine of unclean hands. In
Baumel v. Rosen126 the United States Court of Appeals for the Fourth
Circuit disapproved the trial court's rescission of insider stock
transactions because the plaintiff sellers refrained from bringing an

action until eighteen months after discovery of the fraud.127 The court

121. See Gordon v. Burr, 506 F.2d 1080, 1083-85 (2d Cir. 1974) (where contractual

relationship with one defendant exists, all defendants can be held responsible whether primarily
or secondarily liable); Wandschneider v. Industrial Incomes Inc., [1971-1972 Transfer Binder]
Fed. Sec. L. Rep. (CCH) ^93,422, at 92,066 (S.D.N.Y. 1972) (where plaintiff paid cash for

security, all defendants liable for specific restitution).
122. See notes 218-19 infra and accompanying text.
123. The majority of rescission cases involve this kind of contract. See, e.g., Metro-Goldwyn-

Mayer, Inc. v. Ross, 509 F.2d 930, 933 (2d Cir. 1975); Rogen v. Hikon Corp., 361 F.2d 260, 264-
65 (1st Cir. 1966).

124. Among these defenses are laches and the need to sue within a reasonable time after

discovering the fraud, inpari delicto, and unclean hands. See generally 5A A. Jacobs, supra note

6, pt. 10.
125. See Occidental Life Ins. Co. v. Pat Ryan & Assocs., 496 F.2d 1255, 1267 (4th Cir.), cert.

denied, 419 U.S. 1023 (1974); Crane Co. v. Westinghouse Air Brake Co., 419 F.2d 787, 804 (2d
Cir. 1969), cert, denied, 400 U.S. 822 (1970); Tartell v. Chelsea Nat'l Bank, 351 F. Supp. 1071,
1079 (S.D.N.Y.), aff'd per curiam, 470 F.2d 994 (2d Cir. 1972).
126. 412 F.2d 571 (4th Cir. 1969).
127. Id at 574-75; accord Occidental Life Ins. Co. v. Pat Ryan & Assocs., 496 F.2d 1255,

1268 (4th Cir.) (two and one-half year delay in bringing action precluded rescission as remedy
for meritorious counterclaim), cert denied 419 U.S. 1023 (1974); see Estate Counseling Serv.,
Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d 527, 532 (10th Cir. 1962) (in view of
speculative nature of transaction law required injured party to act promptly or waive right to
rescind); 5A A. Jacobs, supra note 6, �236; Note, Measurement of Damages in Private Actions
Under Rule 206-5, 1968 Wash. U.L.Q. 165, 172 (promptness of action by plaintiff should be

considered in determining whether court should compel defendant to return benefits received);
cf. Note, Causation and Liability in Private Action for Proxy Violations, 80 Yale L.J. 107, 128
n.86 (1970) (proxy rules) (rescission inappropriate or impossible if too much time has elapsed).
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reasoned that an injured party must exercise due diligence,
particularly when the property involved is of a speculative character,
because it would be unjust to allow an injured party to delay in order
to determine whether avoidance or affirmance would be more

profitable. Moreover, delay makes more difficult the subsequent
application of a restitutionary exchange to return the parties to their
original positions.128
Courts consider a number of factors in weighing the equities of a

transaction, including the nature of the fraud, public interest and the
interests of third parties, the time elapsed, changes in position
occurring as a result of the transaction, the impact on stockholders,
the difficulty of rescission, and the adequacy of damages. Because of
these factors, courts are often reluctant to unscramble mergers
tainted by fraud in order to afford relief to an injured party.129 This
policy reflects an understandable judicial hesitance to attempt the
tangled financial administration of a rescinded merger and sensitivity
to the interests of other stockholders who might be severely
inconvenienced by rescission.130 When these factors are irrelevant,
however, as when a defrauded seller has sold a very large proportion
of the corporation's shares, rescission combined with restitution

might be an entirely appropriate remedy.

128. 412 F.2d at575; see Occidental Life Ins. Co. v. Pat Ryan & Assocs., 496 F.2d 1255, 1268
(4th Cir.), cert denied, 419 U.S. 1023 (1974) (counterclaim for rescission by purchaser of
securities; because claimant had known of fraud for two and one-half years, dilatory action
barred rescissional relief).
129. See, e.g., Crane Co. v. Westinghouse Air Brake Co., 419 F.2d 787, 804 (2d Cir. 1969)

(remanding for determination of appropriate relief), cert denied 400 U.S. 822 (1970); Gottlieb
v. Sandia Am. Corp., 304 F. Supp. 980, 990-91 (E.D. Pa. 1969) (plaintiffs should be restored by
means other than rescission to positions they would have been in absent fraud), aff'd, 452 F.2d
510, 516 (3d Cir.), cert, denied, 404 U.S. 938 (1971); cf. Mills v. Electric Auto-Lite Co., 396 U.S.
375, 387 (1970) (proxy rules) (no statutory policy requires a court to unscramble a corporate
transaction merely because a violation occurred). But see Smallwood v. Pearl Brewing Co., 489
F.2d 579, 591 n.12 (5th Cir. 1974) (mergers not so irrevocable that constituent corporations may
not be separated by courts).
130. See Crane Co. v. Westinghouse Air Brake Co., 419 F.2d 787, 804 (2d Cir. 1969)

(rescission may have drastic effect on other shareholders), cert denied 400 U.S. 822 (1970);
Blank v. Talley Indus., Inc., 64 F.R.D. 125, 130 (S.D.N.Y. 1974) (money damages more

appropriate than rescission because of impossibility of tracing shares of publicly owned
company); Gottlieb v. Sandia Am. Corp., 304 F. Supp. 980, 990 (E.D. Pa. 1969) (remedy of
rescission rendered impossible by acts of defendants in spinning off and subsequently
relinquishing ownership in property), affd, 452 F.2d 510, 516 (3d Cir.), cert denied 404 U.S.
938 (1971); cf. Mills v. Electric Auto-Lite Co., 396 U.S. 375, 386, 388 (1970) (proxy rules) (if
plaintiffs seek to set aside merger, lower courts should keep in mind role of equity as instrument
for adjustment and reconciliation of public interest, private needs, and competing private
claims).
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The doctrine of unclean hands might be applied to bar rescission.
In Naftalin & Co. v. Merrill Lynch, Pierce, Fenner & Smith131 the

Eighth Circuit declined to rescind a contract that violated the
Commission's margin rules because the plaintiff had violated another
rule in connection with the transaction.132 Other margin rule cases

similarly have disallowed rescission to plaintiffs who engaged in willful
deceit or other inequitable behavior.133
The availability of affirmative defenses and the courts' equitable

discretion may explain why courts reluctantly grant rescission,
restitution, and rescissional damages.134 A plaintiff need not request
rescission and may seek other forms of relief more advantageous to
him. He may proceed with a claim for damages if he does not seek
rescission or if he is unsuccessful in his attempt to obtain rescission.

RESTITUTION

When a transaction has been completed, rescission alone will rarely
satisfy the defrauded buyer or seller. Accordingly, the court will

require restitution to place the parties in the status quo ante by
effecting an exchange of property. Restitution may also be required
where the contract is not rescinded or where there is no contract to

rescind. The premise of an exchange in any of these circumstances is
that the defendant has been unjustly enriched and should be stripped
of the property he holds135 and of the amounts received with respect
131. 469 F.2d 1166 (8th Cir. 1972).
132. Id at 1182.
133. See Pearlstein v. Scudder& German, 429 F.2d 1136, 1149 (2d Cir. 1970) (Friendly, J.,

dissenting) (no recovery should be permitted because plaintiff took advantage of friend's
consideration of his illness); Tartell v. Chelsea Nat'l Bank, 351 F. Supp. 1071, 1079 (S.D.N.Y.)
(plaintiff who engaged in willful deceit not entitled to rescissional relief), ajfd per curiam, 470
F.2d 994 (2d Cir. 1972); 5A A. Jacobs, supra note 6, �238.03.
134. See Hickman v. Groesbeck, 389 F. Supp. 769, 780 (D. Utah 1974) (courts have been

wary of claims for rescission, restitution and equivalent damages in 10b-5 situations); Cobine,
supra note 35, at 670-71 (courts may refuse to grant such radical relief where privity is lacking,
where award would crush defendant, or where plaintiff failed to act within a reasonable time).
135. See Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 105 (10th Cir.) (rejecting

restitutionary recovery because remedy traditionally concerned with direct personal dealings and
unjust enrichment, and neither element present here), cert denied, 405 U.S. 918 (1972); SEC v.

R.J. Allen & Assocs., 386 F. Supp. 866, 880 (S.D. Fla. 1974) (restitution, like disgorgement,
deprives a defendant of the gains from his wrongful conduct; defendant ordered to return

purchase price to veterans induced to buyworthless bonds); Speed v. Transamerica Corp., 135 F.
Supp. 176, 188-92 (D. Del. 1955) (plaintiff has right to have restored to him benefit gained at his
expense by another), modified, 235 F.2d 369 (3d Cir. 1956); Note, supra note 127, at 172

(discussing damage award in Speed v. Transamerica Corp.; measured by what defendant

received rather than what plaintiff lost); Comment, Fashioning a Lid for Pandora's Box: A

Legitimate Role for Rule 10b-5 in Private Actions Against Insider Trading on a National Stock

Exchange, 16 U.C.L.A L. Rev. 404, 412-13 (1969) (plaintiff entitled to unjust enrichment
conferred on defendant even if no loss suffered corresponding with benefit).
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to the property subsequent to the transaction.136 In contrast, legal
damages characteristically focus on compensating the plaintiff for his
loss. The significance of this distinction is that a plaintiff can obtain
restitution even if he cannot show damages with certainty. 137

This latter aspect of restitution appears to conflict with section

28(a) of the 1934 Act, which allows in a suit for damages the recovery
of only actual damages.138 Arguably, section 28(a) does not apply to
restitutionary relief because the reference to damage suits may
restrict the section's application to legal forms of relief.139 Alterna

tively, restitutionary recoveries could be viewed as actual damages
because the defendant's unjust enrichment derives from property
identified with the plaintiff.140 In dictum in Affiliated Ute Citizens v.

United States1*1 the Supreme Court held that a form of restitutionary
recovery satisfies the strictures of section 28(a); it thus appears that a
defendant cannot defeat restitution by interposing this section.
The restitutionary exchange can be in the form of specific

restitution or rescissional damages, depending on whether the
securities involved in the original transaction are still possessed or can
be obtained by one of the parties. Because specific restitution

requires an exchange of property, a plaintiff seller can obtain this

remedy only if the defendant still owns or can obtain the security on
the date of the judgment.142 The plaintiff returns the cash purchase

136. Cf. Restatement of Restitution �157(l)(a), comment b, at 621-22 (1937). Stock
dividends represent an example of amounts received after the fraudulent transaction with
respect to the security traded.
137. See note 170 infra and accompanying text (windfall damages); cf. D. Dobbs, supra note

32, � 3.3, at 15 1 (common law). It is important to note the distinction between restitution, which
focuses on the defendant's actual gain, and the benefit-of-the-bargain measure, which allows
recovery of the plaintiffs anticipated gain. See Andrews v. Blue, 489 F.2d 367, 376 (10th Cir.
1973) (in action for rescission proper measure of recovery is amount lost to plaintiff rather than
value of bargain). Unlike the benefit-of-the-bargain theory, the Chasins measure of damages has
restitutionary underpinnings. See Reynolds v. Texas Gulf Sulphur Co., 309 F. Supp. 548, 564-
65 (D. Utah 1970) (if property has fluctuating value since time of improper acquisition, justice
may require damages to reflect value attained within reasonable time after violation) (citing
Restatement ofRestitution � 151, comment c), modified sub nom. Mitchell v. Texas Gulf Sulphur
Co., 446 F.2d 90 (10th Cir. 1971), cert, denied, 405 U.S. 918 (1972).
138. Securities Exchange Act of 1934, � 28(a), 15 U.S.C. �78bb(a) (1970).
139. Note, Insiders' Liability Under Rule 10b-5 for the Illegal Purchase of Actively Traded

Securities, 78 Yale L.J. 864, 874 n.51 (1969).
140. Cf. D. Dobbs, supra note 32, �4.1, at 223-24 (common law).
141. 406 U.S. 128, 155 (1972).
142. See Green v. Occidental Petroleum Corp., 541 F.2d 1335, 1342 (9th Cir. 1976) (Sneed,

J., concurring) (true remedy involves return of purchase price on one hand, and return of stock
on other hand); Myzel v. Fields, 386 F.2d 718, 742 (8th Cir. 1967) (specific restitution calls for
exchange of property; impossible if stock has been retired or disposed of), cert denied 390 U.S.
951 (1968); Baumel v. Rosen, 283 F. Supp. 128, 148 (D. Md. 1968) (plaintiff sellers must return
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price and the defendant restores the securities. The plaintiff need not
make this tender until he files his complaint.143
Similarly, if the plaintiff is a purchaser he must still possess the

securities to obtain specific restitution.144 In preparation for the

exchange the plaintiff must tender the securities when he files his

complaint.145 For obvious reasons neither party is required to tender
worthless securities.146
Because a corporation's shares are fungible, specific restitution is

available even if the purchasing party no longer holds the shares

bought, as long as he owns an equal number of shares of the same

class.147 If on the date of judgment the defendant owns fewer than the
full number of shares the plaintiff sold, the plaintiff would be entitled
to partial specific restitution for those shares the defendant does own
and could look to other forms of relief to satisfy the balance of the
claim.148 When the defendant holds no shares of the requisite class on

consideration received, plus interest, in exchange for return of securities), modified, 412 F.2d
571 (4th Cir. 1969) (fashioning windfall remedy), cert denied, 396 U.S. 1037 (1970); Marshall
Assocs. v. Lite-Tronics, Inc., 372 F. Supp. 905, 908 (W.D. Pa. 1974) (plaintiff directed to tender
stock and cash received in transaction; defendant directed to surrender stock to plaintiff); Parker
v. Baltimore Paint & Chem. Corp., 244 F. Supp. 267, 270 (D. Colo. 1965) (plaintiff seller must
restore consideration received in order to effect restitution); Jennings, Insider Trading in

Corporate Securities: A Survey ofHazards and Disclosure Obligations Under Rule 10b-5, 62 Nw.
U.L. Rev. 809, 833 (1968) (ifbuyer had disposed of stock,measure of damages is based on value of
stock at time of acquisition plus future accretions and dividends); cf. D. Dobbs, supra note 32,
� �4.1, 9.4, at 222, 626 (1973) (common law).
143. See Adelman v. CGS Scientific Corp., 332 F. Supp. 137, 146 (E.D. Pa. 1971) (party

seeking rescission of contract must return or offer to return what he has received under it);
Baumel v. Rosen, 283 F. Supp. 128, 146 (D. Md. 1968) (plaintiff does not have to restore to

status quo before suit), modified, 412 F.2d 571 (4th Cir. 1969), cert denied 396 U.S. 1037

(1970); Note, supra note 55, at 169.
144. See Flaks v. Koegel, 504 F.2d 702, 707 (2d Cir. 1974) (plaintiffs seeking return of

purchase price will presumably tender securities obtained in transaction); Bowman & Bourdon,
Inc. v. Rohr, 296 F. Supp. 847, 852-53 (D. Mass.) (plaintiff buyers entitled to rescission of

contract also entitled to specific restitution of purchase price if they return stock), aff'd, 417 F.2d
780 (1st Cir. 1969).
145. Adelman v. CGS Scientific Corp., 332 F. Supp. 137, 146 (E.D. Pa. 1971); Note, supra

note 55, at 169 (common law).
146. See Reeder v. Mastercraft Elecs. Corp., 363 F. Supp. 574, 579-82 (S.D.N.Y. 1973)

(stock worthless; no mention of duty to tender); Parker v. Baltimore Paint & Chem. Corp., 244 F.

Supp. 267, 270 (D. Colo. 1965) (restoration necessary unless plaintiff can show nothing of value
received); Barnett, Neither a Tipper Nor a Tippee Be, 8 Hous. L. Rev. 278, 298 (1970); Note,
supra note 79, at 374 n.18.

147. See D. Dobbs, supra note 32, �9.4, at 622-23 (shares are fungible); Restatement of
Restitution �66(4) (1937); Barnett, supra note 146, at 298 (1970) (presumably identical

securities can be tendered).
148. See Wolf v. Frank, 477 F.2d 467, 478-79 (5th Cir. 1973) (approving district court award

allowing plaintiffs to rescind contract and exchange securities they still held for proportionate
share of purchase price). Because the plaintiffs in Wolf had sold a portion of the securities they
received from the defendant at a profit the court refused to award damages with respect to those
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the day of judgment, the extent of specific restitution may be a

function of the availability of such shares, a fact that might turn
largely on whether the issuer is publicly or closely held. Assuming the
availability of shares, the party required to offer securities in a

restitutionary exchange should be permitted to buy substitute shares
in order to effect a tender.149 A defendant may realize a profit equal to
the price at which he sold the plaintiff's securities minus the price at

which he bought them back to tender to the plaintiff. The plaintiff
cannot recover this profit. Correspondingly, the defendant should be
entitled to no credit against what he must deliver to the plaintiff if he
resold the shares and then had to buy them back at a higher price so

he could tender them to the plaintiff.
Although specific restitution is an attractive remedy from the point

of view of the court because it does not entail the problems of
valuation that complicate the application of other measures,150 these
problems remain for the plaintiff. Absent special circumstances,151 a

plaintiff should pursue specific restitution only if the value of the

security on the date of judgment exceeds the purchase price he
received in the fraudulent transaction. A more difficult determination
is whether damages or specific restitution will yield a greater recovery;
the securities must be accurately valued at both the date of the

shares on the grounds that rule 10b-5 only provides for the recovery of actual damages, not lost
speculative profits. Id.
149. Cf. Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 390-91 (2d Cir. 1973)

(action broughtunder rule 10b-6 and section 14(e)), rev 'don othergrounds, 97 S. Ct. 926 (1977). In
Chris-Craft the SEC sought rescission on behalf of a defrauded purchaser who had sold shares

acquired in an exchange offer. The rescission order of the United States District Court for the
Southern District of New York was challenged on the ground that because a private purchaser
who had disposed of his securities is not eligible for rescission and restitution, the SEC should
not be able to compel such a remedy on his behalf. Without reaching the issue of the rights of
private parties so situated, the Second Circuit affirmed, reasoning that in SEC enforcement

proceedings the broad statutory purpose of protecting the public interest through effective
enforcement of the securities laws did not limit the relief available to private parties and justified
the tender of substitute shares. Id. Carrying the rationale of this decision beyond the facts of

Chris-Craft, it follows that the same procedure should be permissible in purely private actions.
See Barnett, supra note 146, at 298 (presumably can tender identical securities in place of
securities actually bought from other party); Comment, Affiliated Ute Citizens v. United
States�The Supreme Court Speaks on Rule 10b-5, 1973 Utah L. Rev. 119, 136 (defendant
purchaser could repurchase securities to effect tender).

150. Flaks v. Koegel, 504 F.2d 702, 707 (2d Cir. 1974) (exchange of securities for purchase
price presents none of difficulties inherent in other damage formulations because determination
of amount paid by plaintiffs is easily made); see notes 39-46 supra and accompanying text.
151. For example, if the securities involved represent part of a controlling block, the plaintiff

might find rescission and restitution preferable to other measures even if the purchase price
received by the plaintiff was greater than the fair value of the security at the date of judgment.
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transaction and the probable date of judgment or recovery may be

significantly affected.152
If specific restitution is impossible because the defendant does not

own and cannot repurchase the requisite shares, rescissional damages
are appropriate.153 This situation might arise where the shares were

sold, cancelled, or retired and cannot be replaced because the

corporation is closely held or its shares are generally unavailable.154
Like specific restitution, rescissional damages are based on the unjust
enrichment conferred on the defendant as a result of his wrongful
conduct, but unlike specific restitution the amount of unjust
enrichment must be determined to ensure that the relief awarded
simulates as nearly as possible the return of the plaintiff's securities.

Generally, rescissional damages for a plaintiff seller equal the fair
value he gave up in the fraudulent transaction, measured on the date
of judgment, minus the fair value of what he received in the

transaction, measured at the time of the transaction.155 Conversely,
rescissional damages for a plaintiff buyer equal the fair value of what
the plaintiff gave up, measured at the time of the fraudulent purchase,
minus the fair value of what the plaintiff received, measured at the

152. For example, assume that the plaintiff was fraudulently induced to sell his shares for $20
when their fair value was $25, and the fair value of the shares on the date of judgment is $23.
Obtaining specific restitution is better than doing nothing; the plaintiff retains $20 cash if he
does not sue, while he would own stock worth $23 after specific restitution. Out-of-pocket
damages put the plaintiff in a better position, however, because they leave him with $25 worth of
property ($20 in cash representing the purchase price plus $5 of damages), or $2 more than he
would have after specific restitution.

153. Baumel v. Rosen, 283 F. Supp. 128, 148 (D. Md. 1968), modified, 412 F.2d 571 (4th Cir.
1969), cert, denied, 396 U.S. 1037 (1970); Note, supra note 60, at 490; cf. 5 A. Corbin,
Contracts �1107, at 574 (1964) (common law) (restitution may involve specific restoration,
though usually remedy means restoration of money value). This is not to say that the defendant

may elect to pay damages rather than return the fraudulently obtained property if the plaintiff
requests specific restitution. Cf. D. Dobbs, supra note 32, �4.1, at 223 (1973) (common law).
154. See Myzel v. Fields, 386 F.2d 718, 742 (8th Cir. 1967) (stock retired), cert, denied, 390

U.S. 951 (1968); Gottlieb v. Sandia Am. Corp., 304 F. Supp. 980, 989 (E.D. Pa. 1969)
(corporation merged out of existence), aff'd in relevant part, 452 F.2d 510, 516 (3d Cir.), cert.
denied, 404 U.S. 938 (1971); Note, Securities Regulation�Rule 10b-5�An Alternative to

Scalping Palefaces Who Speak With Forked Tongues, 51 N.C.L. Rev. 366, 369 (1972) (stock sold
to third party).

155. E.g., Arber v. Essex Wire Corp., 490 F.2d 414, 422-23 (6th Cir. 1974); Myzel v. Fields,
386 F.2d 718, 742 (8th Cir. 1967), cert, denied, 390 U.S. 951 (1968); Gottlieb v. Sandia Am.

Corp., 304 F. Supp. 980, 990 (E.D. Pa. 1969), aff'd in relevantpart, 452 F.2d 510, 516 (3d Cir.),
cert, denied, 404 U.S. 938 (1971).
The fair value of what the plaintiff gave up should be determined on the date of judgment,

although some authorities suggest other times. Arber v. Essex Wire Corp., 490 F.2d at 422-23

(date of judgment); Myzel v. Fields, 386 F.2d at 742 (same); Gottlieb v. Sandia Am. Corp., 304
F. Supp. at 990 (same); Bradford, Rule 10b-5: The Search for a Limiting Doctrine, 19 Buffalo L.
Rev. 205, 220 (1970) (date of trial); Ruder, Texas Gulf Sulphur�The Second Round: Privity and
State ofMind in Rule lOb-5 Purchase and Sale Cases, 63 Nw. U.L. Rev. 423, 427 (1968) (same).
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time of sale.156 If the securities were originally exchanged for property
that was subsequently resold and not available for tender, the value of

the securities will be measured at the date of judgment and that of the
property on the date of the transaction.157 The plaintiff buyer's
rescissional damages award is not increased by defendant's wise

investment yield.158
Some authorities, while purporting to calculate rescissional

damages, suggest that the value of the securities tendered by the

plaintiff should be measured subsequent to the transaction but prior
to the date of judgment.159 This measure partially disregards the

unjust enrichment theory of the remedy and erases the distinction
between cover damages and Chasins damages,160 on the one hand, and
rescissional damages on the other. If the value of the securities is
determined as of this intermediate date, it may be higher or lower
than the value on the date of judgment. In theory, however,
rescissional damages permit the plaintiff to achieve the same

economic result as if he received rescission and restitution.161
Several factors ameliorate any harshness to the defendant that

might arise because securities are valued on the date of judgment.
First, a plaintiff must sue for rescissional damages promptly after he
has notice of the fraud.162 Secondly, because rescission and restitution

156. See Wolf v. Frank, 477 F.2d 467, 478-79 (5th Cir. 1973) (damages equal difference
between purchase price and real value when bought).
157. See Young v. Taylor, 466 F.2d 1329, 1336 (10th Cir. 1972) (plaintiff exchanged building

for misrepresented securities; because defendant could not retrieve building due to foreclosure
by mortgage, rescissional damages award based on purchase price of building).
158. See note 149 supra and accompanying text.

159. See Myzel v. Fields, 386 F.2d 718, 742-49 (8th Cir. 1967) (affirming jury instruction that
damages could be calculated based on subsequent increases in value over reasonable period),
cert, denied, 390 U.S. 951 (1968); Note, The Measure ofDamages in Rule 10b-5 Cases Involving
Actively Traded Securities, 26 Stan. L. Rev. 371, 372-73 (1974) (cases using earlier date than

judgment justify award because plaintiff delayed in bringing action, because reluctant to charge
defendant with accretions in value beyond the date of disposal, or because unable to ascertain

and project a value for a presently nonexistent stock); cf. Gerstle v. Gamble-Skogmo, Inc., 298 F.

Supp. 66, 100-01 (E.D.N.Y. 1969) (proxy rules) (restitutional recovery based on value ofproperty
at time sale was consummated or higher value at subsequent time if value has fluctuated), affd,
478 F.2d 1281 (2d Cir. 1973).
160. See notes 136-37 supra and accompanying text.
161. See Comment, supra note 149, at 139 (cover measure falls short of rescissional damages

because of reasonable time limit); Note, supra note 69, at 1 143 n.8 (use of cover measure means
that plaintiff does not get full rescissional damages because of reasonable time limitation).
Rescissional damages are more advantageous for a defrauded seller if the price continues to rise
after the expiration of the reasonable time period. The cover measure is preferable if the stock
reached its highest price during the reasonable period. See notes 61-99 supra and accompanying
text.

162. See notes 126-28 supra and accompanying text.
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are grounded in equity, a court may reduce the amount of rescissional
damages to which a plaintiff would otherwise be entitled.163 Thirdly,
a court should diminish the plaintiff's recovery if the defendant's
efforts after his fraudulent purchase from the plaintiff caused part or
all of the appreciation in the security's fair value between the fraud
and the judgment.164 This is one reason why the size of the
defendant's unjust enrichment is a question of fact. None of this
permits the defendant to reduce his liability if the plaintiff wisely
invests the cash purchase price.165
The plaintiff and defendant need not be in privity of contract for

rescissional damages to be awarded; as long as the plaintiff is in

privity with one defendant, all defendants are liable.166 Of course, if
the plaintiff is a buyer specific restitution and rescissional damages
yield the same economic result if the shares are worthless, returning
cash to the buyer in exchange for his shares, and the presence or

absence of privity is immaterial. 167

163. Cf. Spoon v. Walston & Co., 478 F.2d 246, 247 (6th Cir. 1973) (per curiam) (margin
rules).

164. Cf. D. Dobbs, supra note 32, �9.4, at 628 (common law); Restatement ofTorts �927,
comment f at 651 (1939) (under common law plaintiff gets benefit unless defendant's efforts so

great that defendant gets title).
165. For example, the defendant buyer is not entitled to a reduction in rescissional damages if

he paid the plaintiff $20,000 for stockworth $25,000, the plaintiff promptly invested the $20,000
in a gold mine, and three days later resold his interest in the mine for $30,000.
166. For example, ifA sells stocks to B as a result ofmisleading statements by both A and C,

rescissional damages are available with respect to both defendants for the unjust enrichment
conferred on A. See Gordon v. Burr, 506 F.2d 1080, 1083-85 (2d Cir. 1974) (defendant not in
privity was controlling other defendants); Nor-Tex Agencies, Inc. v. Jones, 482 F.2d 1093, 1097
(5th Cir. 1973) (joint venturer vicariously liable for rescissional damages with co-venturer in

privity with plaintiff); Wandschnieder v. Industrial Incomes, Inc., [1971-1972 Transfer Binder]
FED. Sec. L. Rep. (CCH) <]|93,422, at 92,066 (S.D.N.Y. 1972) (plaintiff entitled to recover

purchase price from defendants not in privity, including corporation whose salesmen had

misrepresented nature of seller and that investment was safe); cf. Restatement ofRestitution
�202, comment i, at824 (1937) (common law). In Gordon v. Burr the purchaser of shares sought
rescissional damages from the individual seller, the salesman, the brokerage firm, and the

corporation itself. The trial court granted relief only as against the seller with whom plaintiff was
in privity. On appeal the Second Circuit reversed in part, declaring that privity is not required
for rescissional damage relief. The court only extended liability to the salesman who had made
fraudulent statements and exempted both the corporation and the brokerage firm as not

sufficiently connected with the fraud. 506 F.2d at 1083-85.

167. See Wandschnieder v. Industrial Incomes, Inc., [1971-1972 Transfer Binder] Fed. Sec.L.
Rep. (CCH) �93,422, at 92,066 (S.D.N.Y. 1972) (plaintiff paid cash for securities; all
defendants liable for specific restitution in form of purchase price).
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WINDFALL DAMAGES

If the defendant buyer has disposed of the securities prior to the

date of judgment the plaintiff is entitled to obtain any profit the
defendant makes on the fraudulently acquired shares as windfall

damages,168 because this profit is an unjust enrichment that the

plaintiff confers on the defendant.169 The plaintiff seller keeps the

purchase price received and recovers damages equal to the fair value

of the property the defendant received upon his resale of the

fraudulently obtained security, valued at the date of the defendant's

resale, minus the fair value of what the defendant paid the plaintiff for
the securities, determined as of the date of the fraudulent purchase.170
Although the property the defendant receives is valued at the time of

168. Affiliated Ute Citizens v. United States, 406 U.S. 128, 155 (1972); Rochez Bros. v.

Rhoades, 491 F.2d 402, 411-12 (3d Cir. 1974), cert denied, 425 U.S. 993 (1976); Janigan v.

Taylor, 344 F.2d 781, 786 (1st Cir.), cert, denied, 382 U.S. 879 (1965); Speed v. Transamerica

Corp., 135 F. Supp. 176, 186 (D. Del. 1955) (disgorge gains made at expense of injured party),
modified, 235 F.2d 369 (3d Cir. 1956); see Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795, 802 &
n.10 (2d Cir.) (remand for determination of damages; plaintiffs entitled to profits realized by
defendant), cert, denied, 414 U.S. 908 (1973); cf. Gerstle v. Gamble-Skogmo, Inc., 478 F.2d

1281, 1304 (2d Cir. 1973) (proxy rules) (plaintiff entitled to award of profits defendant realized
from sale of outdoor advertising plants).
If the defendant sells at a loss, the plaintiff can recover nothing under windfall damages but

can pursue other measures of damages. Note, Remedies forPrivate Parties Under Rule 10b-5, 10
B.C. Indus. & Com. L. Rev. 337, 344 (1969); see RestatementofRestitution � 151, comment f,
at 604 (1937) (common law).
169. Janigan v. Taylor, 344 F.2d 781, 786 (1st Cir.) (defendant sold for $700,000 securities

he bought from plaintiff for $40,000), cert, denied, 382 U.S. 879 (1965); see Zeller v. Bogue Elec.
Mfg. Corp., 476 F.2d 795, 802 & n.10 (2d Cir.) (plaintiff buyer entitled to windfall damages
if unjust enrichment shown on remand), cert, denied, 414 U.S. 908 (1973); Abrahamson v.

Fleschner, 392 F. Supp. 740, 745 n.5, 748 (S.D.N.Y.) (even though court would not characterize
investment partner as either buyer or seller, windfall recovery would have been available upon
showing of unjust enrichment), reservedpending further briefs, 537 F.2d 27 (2d Cir. 1975). Other
primarily or secondarily liable defendants should also be accountable forwindfall damages even if
they did not participate in the resale. See Affiliated Ute Citizens v. United States, 406 U.S. 128,
155 (1972) (advocating coextensive application ofwindfallmeasure because bank put on notice of
employee's fraudulent deals). But see Thomas v. Duralite Co., 386 F. Supp. 698, 726-27 (D.N.J.
1974) (defendant need not disgorge enrichment it never received), rev'd on other grounds, 524
F.2d 577 (3d Cir. 1975).
170. Windfall damages are thus in the nature of a common law accounting remedy. Gilbert v.

Meyer, 362 F. Supp. 168, 173-74 (S.D.N.Y. 1973); Taylor v. Janigan, 230 F. Supp. 858, 859 (D.
Mass. 1964), aff'd, 344 F.2d 781 (1st Cir.), cert, denied, 382 U.S. 879 (1965). But see Myzel v.
Fields, 386 F.2d 718, 747 (8th Cir. 1967) (defendant argued unsuccessfully that windfall
damages were equitable accounting remedy requiring conscious wrongdoing), cert, denied, 390
U.S. 951 (1968).
It follows that the plaintiff can obtain only that portion of the total windfall attributable to the

securities he was induced to sell. See Andrews v. Blue, 489 F.2d 367, 376-77 (10th Cir. 1973)
(securities plaintiff sold to defendants only 20% of total sold by defendants); Taylor v. Janigan,
230 F. Supp. at 859 (plaintiff cannot recover all of defendant's profits because 8.8% had been
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resale,171 not at a time between the fraudulent transaction and the
resale, authorities sometimes confuse this issue by comparing windfall
damages with the cover measure or the Chasins measure.172 But
windfall damages are very different from the out-of-pocket damages
or some other measure of damages where the courts use the
defendant's resale price as evidence of the security's fair value on the
date of the fraudulent transaction.173
Because the plaintiff retains the original purchase price, windfall

damages cannot be awarded if rescission is granted, even though
windfall damages are restitutionary in nature. The plaintiff affirms the
contract and obtains windfall damages to make him whole; he does not
seek to rescind the contract or tender back property he received. The

plaintiff can obtain windfall damages even if he cannot show damages
under the out-of-pocket measure,174 and even though the defendant

purchased the securities for more than the plaintiff originally paid.175
Furthermore, windfall damages are not limited to resales by the
defendant a short time after the fraudulent transaction.176
Underlying windfall damages is the presumption that the plaintiff

purchased from nonparties). The defendant can reduce the amount he received upon resale for

purposes of the damage computation by the amount of his expenses of resale. Andrews v. Blue,
489 F.2d at 376-77 (sales commission); Taylor v. Janigan, 230 F. Supp. at 859 (finder's fee on

resale, amount lost to third-party buyer in dispute, par value of preferred stock cancelled in

resale, attorneys' fees on resale, litigation costs concerning resale; no credit for taxes); cf. Allis-
Chalmers Mfg. Co. v. Gulf& W. Indus., Inc., 372 F. Supp. 570, 588 (N.D. 111. 1974) (short swing
profit rules) (costs of purchase and sales), modified, 527 F.2d 335 (7th Cir. 1975), cert, denied, 423
U.S. 1078 (1976).
171. This assumes that at the date of resale the fair value of the property that the defendant

received equals the fair value of the securities out of which the defendant defrauded the plaintiff,
for the former should be the true measure of damages even if the defendant sells the plaintiff's
shares for too little in an arm's length transaction. But a court might look to the latter if the
defendant sold in a nonarm's length trade. See Reyos v. United States, 431 F.2d 1337, 1348-49
(10th Cir. 1970) (court should utilize prevailing price at time of purchase from plaintiff),
modified sub nom. Affiliated Ute Citizens v. United States, 406 U.S. 128 (1972).

172. E.g., Rochez Bros. v. Rhoades, 491 F.2d 402, 414-16 (3d Cir. 1974), cert, denied, 425 U.S.
993 (1976); Baumel v. Rosen, 412 F.2d 571, 575-76 (4th Cir. 1969), cert, denied, 396 U.S. 1037
(1970).
173. See Note, supra note 168, at 341.
174. See Rochez Bros. v. Rhoades, 491 F.2d 402, 417 (3d Cir. 1974) (no requirement that

defrauder seller sold stock for less than fair value), cert, denied, 425 U.S. 993 (1976); Stoner v.
Ford, [1974-1975 Transfer Binder] Fed. Sec. L. Rep. (CCH) �94,950, at 97,276 (N.D. Okla.
1974) (dictum) (windfall damages available even though plaintiff suffered no damages). Contra,
Abrahamson v. Fleschner, 392 F. Supp. 740, 747 (S.D.N.Y. 1975) (summary judgment for
defendant because no out-of-pocket damage shown), reservedpending further briefs, 537F.2d27
(2d Cir. 1975).
175. See Baumel v. Rosen, 412 F.2d 571, 573 (4th Cir. 1969) (plaintiffs realized 900% profit

on sale to defendant), cert, denied, 396 U.S. 1037 (1970).
176. See Taylor v. Janigan, 230 F. Supp. 858,859 (D. Mass. 1964) (two-year interval between

fraudulent transaction and resale), aff'd, 344 F.2d 781 (1st Cir.), cert, denied, 382 U.S. 879

(1965).
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would not have sold his securities for the price paid absent fraud, but
would have sold them at the same time and on the identical terms as

the defendant resold them.177 The plaintiff need not prove that he

would have foregone selling to the defendant or that he would have

sold on the same terms that the defendant did. In Janigan v. Taylor119
the plaintiffs were fraudulently induced to sell their stock to the

issuing corporation's president for approximately $40,000. Two years
later the president sold the same shares for $700,000. Responding to
the defendant's assertion that the plaintiffs were not entitled to

profits that were unforeseeable at the time of the transaction, the
First Circuit stated:

It may, as in the case at bar, be entirely speculative
whether, had plaintiffs not sold, the series of fortunate
occurrences would have happened in the same way, and to
their same profit. However, there can be no speculation but
that the defendant actually made the profit and, once it is
found that he acquired the property by fraud, that the profit
was the proximate consequence of the fraud whether
foreseeable or not. It is more appropriate to give the
defrauded party the benefit even of windfalls than to let the
fraudulent party keep them.179

Despite this broad language there are limitations on the amount a

claimant can recover as windfall damages. The defendant is not liable
for that part of the appreciation accruing after the date of the

purchase as the result of his special efforts. In Janigan the court

offered as illustration of this principle an artist who fraudulently
acquired paints and used them to produce a valuable portrait.180More
applicable to the securities context is the defendant buyer whose

177. See Rochez Bros. v. Rhoades, 491 F.2d 402, 416-17 & n.5 (3d Cir. 1974) (defendant
concealed existence of purchaser willing to pay higher price), cert, denied, 425 U.S. 993 (1976);
Gerstle v. Gamble-Skogmo, Inc., 478 F.2d 1281, 1305 (2d Cir. 1973) (proxy rules) (absent fraud
plaintiff would have been in position to obtain profits for himself).
178. 344 F.2d 781 (1st Cir.), cert, denied, 382 U.S. 879 (1965).
179. Id. at 786; accord, Affiliated Ute Citizens v. United States, 406 U.S. 128, 155 (1972);

Rochez Bros. v. Rhoades, 491 F.2d 402, 412 (3d Cir. 1974), cert, denied, 425 U.S. 993 (1976);
Baumel v. Rosen, 412 F.2d 571, 575 (4th Cir. 1969), cert, denied, 396 U.S. 1037 (1970). But see
Myzel v. Fields, 386 F.2d 718, 747, 749 (8th Cir. 1967) (Janigan only applicable if factfinder has
determined that informed plaintiffwould have retained security until price reached that at which
defendant sold), cert, denied, 390 U.S. 951 (1968); Note, supra note 168, at 344 (mere fact that
plaintiff sold security indicates willingness to sell at equitable price; courts should require proof
that plaintiffwould not have sold if true facts had been known, or permit defendant to prove that
plaintiff would have sold at equitable price prior to date of defendant's resale).
180. 344 F.2d at 787.
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managerial expertise improved the issuer's profitability with the
result that its shares increased in value.181 Certainly the plaintiff
should not be entitled to resale profits attributable to such personal
input.
Courts should hesitate to base windfall recoveries on the proceeds

of transactions subsequent to the defendant's resale. For example, if
the defendant resells for $550 shares he fraudulently bought from the

plaintiff for $200, the windfall damages award would be $350.
Similarly, if the defendant exchanges the securities for other
securities having a fair value of $550 at the date of the exchange, the
windfall damage would be $350 even if the value of the newly acquired
securities on the date of judgment is $600. Even if the defendant has
resold the newly acquired securities, the profits of that sale should not
accrue to the plaintiff because windfall damages, unlike rescissional

damages, do not compensate a plaintiff for the appreciation of his
shares or their proceeds arising after the defendant's resale.
A court can also award windfall damages to a defrauded buyer;182

however, it is harder to visualize a defendant obtaining a windfall
when he sells securities than when he purchases stock and realizes a

profit on its subsequent resale. In Zeller v. Bogue Electric

Manufacturing Corp.183 a parent corporation caused its profitable
subsidiary to buy its promissory note bearing a low interest rate to
avoid having to borrow at a higher rate. The proceeds from the

promissory note sale were used by the parent to delay the necessity of
selling assets in a low market period. When the parent did sell its
assets, it received a price substantially higher than the price it could
have obtained at the time of the note's issuance. A derivative suit filed
on behalf of the subsidiary corporation prayed, inter alia, for windfall
damages equal to the increased profit the parent corporation realized
as a result of its delayed sale. The Second Circuit found that the

plaintiffs had stated an actionable claim, but suggested that the
obstacles of proof were formidable. The plaintiff would be required to

181. See Thomas v. Duralite Co., 524 F.2d 577, 586 (3d Cir. 1975) (damage award remanded
for reduction by amount attributable to defendant's efforts); Rochez Bros. v. Rhoades, 491 F.2d
402, 412 (3d Cir. 1974) (because no showing that defendant's aggressive and enterprising
management constituted special effort outside his regular duties, no reduction in damage
award), cert, denied, 425 U.S. 993 (1976).
182. Ohio Drill & Tool Co. v. Johnson, 498 F.2d 186, 190-91 (6th Cir. 1974); Occidental Life

Ins. Co. v.Pat Ryan & Assocs., 496 F.2d 1255, 1265 (4th Cir.), cert, denied, 419 U.S. 1023 (1974);
Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795, 801-02 (2d Cir.), cert, denied, 414 U.S. 908

(1973). Contra, Janigan v. Taylor, 344 F.2d 781, 786 (1st Cir.) (defrauded buyers restricted to

out-of-pocket measure), cert, denied, 382 U.S. 879 (1965).
183. 476 F.2d 795 (2d Cir.), cert, denied, 414 U.S. 908 (1973).
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demonstrate not only that the subsidiary was harmed, but also that

the parent had no choice but to sell assets and that an earlier sale
would have yielded a lower return.184 A plaintiff who meets this level
of proof can recover any amount the defendant made when he wisely
invested the cash that the plaintiff paid him.185 The plaintiff's
damages should be unaffected by any profit he realized or by any loss
he sustained upon reselling the shares he was defrauded into

buying.186

Recoveries Available ln Specific Contexts

The above measures of damages are available for a broad range of

fraudulent acts. It is now necessary to consider remedies for specific
business situations that may give rise to a 10b-5 violation.

MERGERS

Mergers and consolidations typically involve stock transfers that
are subject to the proscriptions of rule 10b-5.187 Documents disclosing
facts about the two participant corporations are potential sources of
misrepresentation or omission. The complexity of mergers and the

large amounts of money at stake make them ideal vehicles for fraud.

Although rescission combined with specific restitution is included
within the arsenal of measures available to a 10b-5 plaintiff,188 courts
hesitate to take this step, commonly known as "unscrambling the

merger." Equitable considerations are largely responsible for this

184. Id. at 801-04.
185. Id. at 802. A similar recovery situation might arise when a subsidiary is required to lend

money to its parent and the subsidiary could lend to others at a higher rate of interest.

186. See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 391 (2d Cir.) (if plaintiff
buyer must rebuy on the market to tender shares, he does not have to return his profit which

equals price at which he sold shares minus his repurchase price at a lower figure), rev'd on other

grounds, 97 S. Ct. 926 (1977).
187. The corporation surviving the merger exchanges its securities for those held by the

shareholders of the disappearing corporation. See generally 5A A. Jacobs, supra note 6, � 1 16.06

(mergers and acquisitions); id. �117.02 (purchase or sale).
The text focuses on mergers for simplicity, but the rights of a stockholder of a consolidating

corporation should be the same as those of a shareholder in a corporation disappearing in a

merger. Exchange offers are also like mergers from the perspective of stockholders of the target
company. In both contexts, securities of one corporation are exchanged for securities of another
corporation and information describing the corporate entities is distributed. It follows that
stockholders who tender their shares in an exchange offer should be entitled to the same array of
remedies as stockholders of a disappearing merger partner. See Feit v. Leasco Data Processing
Equip. Corp., 332 F. Supp. 544, 562-63 (E.D.N.Y. 1971) (10b-5 class action suit resulting from
material omissions in registration statement and prospectus).

188. See note 109 supra and accompanying text.
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hesitance, particularly if the plaintiff holds a small number of the
shares of a large corporation. Whether the suit for rescission is framed
as a class action or as a derivative suit, a court looks to the
stockholders' interests to determine if rescission is appropriate.189
Judges rightly will not exercise their equitable discretion to rescind a

merger if the surviving corporation's shares are publicly held and were
actively traded after the merger for the obvious reason that tracing the
subsequent disposition of shares and resolving the rights of

subsequent bona fide purchasers, even if theoretically possible, would
onerously burden courts with administrative duties inconsistent with

precepts of judicial economy.190 If the practical aspects of un

scrambling a merger assume manageable proportions, however,
rescission combined with restitution does present a viable alternative.
It should be particularly applicable to actions resulting from the

merger of two private corporations, or from a public corporation
"going private," because in these transactions problems of tracing
shares are minimal. In appropriate cases, rescissional damages should
also be awarded.
Rather than rescind a merger tainted by fraud, courts are far more

likely to awardmoney damages to an individual plaintiff or to an entire
class. Determination of the appropriate measure of damages depends
in part on whether the misrepresentation or omission relates to the

corporation in which the plaintiff originally held stock, or to its merger
partner, or merely reflects fraudulent self-dealing or preferential
treatment for a limited number of shareholders.191
Where the plaintiff was a stockholder in the disappearing entity and

the misleading statement relates to the surviving corporation, or

where the claimant owned shares of the surviving corporation and the
untruth pertains to the disappearing entity, the benefit-of-the-bargain
measure of damages may afford relief.192 For example, if stock
received by shareholders of the disappearing entity was overvalued by
misleading proxy statements, the court could order the defendants to

189. See Smallwood v. Pearl Brewing Co., 489 F.2d 579, 591 n.12 (5th Cir. 1974) (unwinding
merger not appropriate relief in class action by stockholders of disappearing entity); Swanson v.
American Consumers Indus., Inc., 475 F.2d 516, 519 (7th Cir. 1973) (in derivative action

shareholders have right to invoke corporation's status as party to agreement, but relief must

hinge on whether setting aside merger is in best interest of shareholders).
190. See Blank v. Talley Indus., Inc., 64 F.R.D. 125, 130 (S.D.N.Y. 1974) (rescission

improper when thousands of shareholders and millions of shares outstanding).
191. See Gould v. American-Hawaiian S.S. Co., 535 F.2d 761, 773-74 (3d Cir. 1976) (proxy

rules) (failure of proxy statement to reveal that preferred class of shareholders to receive cash

instead of preferred stock of surviving entity with lower current value held material violation).
192. See note 100 supra.
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pay the difference between the value represented and the actual value
of the stock given.193 Employment of this measure would allow

recovery even if none was available under the out-of-pocket measure
because the value of the stock received by shareholders of the

disappearing entity exceeded the value of the stock they
surrendered.194
Benefit-of-the-bargain damages are not available where the

misrepresentation or omission related to the company in which the

plaintiff invested or to neither constituent corporation.195 An example
of the latter situation is where the directors of the disappearing
corporation, who recommend the merger to their stockholders, do not
reveal that they are also directors of the surviving company. Other
measures of damages are available, however, if the plaintiff can

demonstrate injurious consequences of the merger.
Claimants can obtain damages only to the extent that injury is

shown; this injury may be eithermonetary or nonmonetary. Under one
formulation, monetary injury can be shown only if the plaintiff
demonstrates that the merger caused a reduction of earnings or a

lessening of earnings potential. 196 In Dasho v. Susquehanna Corp.191
the United States Court of Appeals for the Seventh Circuit, in

remanding the case for trial on the merits, provided another
formulation by describing a two-pronged test for determining the
existence of monetary injury. First, the plaintiff must show a causal
connection between the misleading statement or omission and the

accomplishment of the merger. Secondly, the plaintiff must show
either that the company was better off without a merger or that
shareholders would have received a more favorable exchange if there

193. See Blank v. Talley Indus., Inc., 64 F.R.D. 125, 130-31 (S.D.N.Y. 1974) (benefit-of-
bargain type recovery would render award within limits of settlement agreement); Voege v.

Ackerman, 364 F. Supp. 72, 73 (S.D.N.Y. 1973) (benefit-of-bargain measure not precluded if
misrepresentation alleged as to value of stock offered to shareholders of disappearing entity);
Norte & Co. v. Huffines, 288 F. Supp. 855, 864 (S.D.N.Y. 1968) (benefit-of-bargain recovery

appropriate because self-dealing directors overvalued stock of prospective merger partner),
modified, 416 F.2d 1189 (2d Cir. 1969) (remand for redetermination of prejudgment interest),
cert, denied, 397 U.S. 989 (1970); cf. Mills v. Electric Auto-Lite Co., 396 U.S. 375, 388 (1970)
(proxy rules) (district court might appropriately order accounting to ensure that shareholders
receive value represented as coming to them).
194. See Voege v. Ackerman, 364 F. Supp. 72, 73 (S.D.N.Y. 1973) (merger ratio provided

plaintiffs with stock having fair market value in excess of securities they surrendered).
195. Cf. Mills v. Electric Auto-Lite Co., 396 U.S. 375, 388-89 (1970) (proxy rules) (plaintiff

would receive damages only if the merger resulted in a reduction of earnings or earnings
potential).
196. Id.
197. 461 F.2d 11 (7th Cir.), cert, denied, 408 U.S. 925 (1972).
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had been full disclosure.198 A shareholder's damages for this type of

monetary injury equal the fair value of his stock before the merger
minus the fair value, after full disclosure, of the stock he holds after
the merger. This is really the out-of-pocket measure of damages: the
fair value of what the plaintiff gave up minus the fair value of what he
received, with the latter figure equated as a matter of valuation with
the market value of the survivor's stock after disclosure.199
Alternatively, a plaintiff might be entitled under the Chasins measure
to recover the fair value of the stock he surrendered in the merger,
valued on the day stockholders of his corporation approved the

merger, minus the lowest fair value of the stock received within a

reasonable time after discovery or imputed discovery of the fraud.200
When the plaintiff owns shares of the disappearing entity and

specific assets of the corporation are fraudulently undervalued, the
surviving corporation receives value in excess of the consideration it

gave. Damages should then be based on the highest fair value of those
assets within a reasonable time after the merger, unless the assets are
sold in that period. Windfall damage principles govern in the event of
such a sale, with the surviving corporation disgorging its profits on the
sale to the former stockholders of the disappearing entity.201
Stockholders typically are not, however, entitled to realized or

198. Id. at 31; accord, Swanson v. American Consumers Indus., Inc., 475 F.2d 516, 519-20
(7th Cir. 1973) (application of test revealed thatmerger benefited corporation and that exchange
ratio had been within bounds of fairness). A defendant cannot successfully contend that the

plaintiffs sustained no legal injury because they continue to hold an equity interest in the
surviving entity, for they were entitled to a larger interest.

199. See Blank v. Talley Indus., Inc., 64 F.R.D. 125, 132 (S.D.N.Y. 1974) (maximum
settlement recovery should not exceed value of stock surrenderedminus value of stock received;
value of stock received to be determined by reference to market performance); Norte v.

Huffines, 304 F. Supp. 1096, 1109 (S.D.N.Y. 1968) (corporation in derivative action could
recover difference between value of stock received and value of stock surrendered), aff'd in

relevantpart, 416 F.2d 1189 (2d Cir. 1969), cert, denied, 397 U.S. 989 (1970). The out-of-pocket
measure is not applicable, however, if the securities received have amarket value greater than the
securities surrendered. Gould v. American-Hawaiian S.S. Co., 362 F. Supp. 771, 776-78 (D. Del.
1973) (misrepresentations as to a premium received by favored shareholders; remedy to share

premium pro rata among all shareholders), vacated and remanded on othergrounds, 535 F.2d 761

(3d Cir. 1976).
200. See Pierre J. LeLandais & Co. v. MDS-Atron, Inc., 387 F. Supp. 1310, 1330-31

(S.D.N.Y. 1974) (proxy rules) (recovery measured by difference between value of stock

surrendered, measured at date ofmerger, and lowest value of stock received during period when

plaintiff should have acted in mitigation of damages), rev'd on other grounds, 543 F.2d 421 (2d
Cir. 1976) (damage computation not discussed), cert, denied, 97 S. Ct. 786 (1977).
201. See Gerstle v. Gamble-Skogmo, Inc., 478 F.2d 1281, 1305-07 (2d Cir. 1973) (proxy

rules) (plaintiffs entitled to profits on sale of outdoor advertising plants because proxy statement
failed to disclose defendant's intention to sell plants and market value of plants substantially
exceeded their book value).
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unrealized appreciation occurring after the merger on other assets
whose value was correctly represented.202
Another unusual situation involves misrepresentations as to a

premium certain favored stockholders are to receive in the merger. All
stockholders should share the premium. This is so even though the

plaintiff stockholders received a security in the merger that has a

greater market value than the one they gave up.203
When a plaintiff cannot show monetary damages based on loss of

earnings or earnings potential because the assets of the two

constituent companies have been commingled, a court can award
damages for a different kind of economic harm based on the fairness
of the merger at the time it was approved.204 If the transaction is

proven unfair, damages are available through the out-of-pocket
measure, where the amount would be the fair value of the security the
plaintiff surrendered minus the fair value of the security he received�
all measured at the date stockholders of the plaintiff's corporation
approved the merger�or through the Chasins measure of damages,
where damages would equal the fair value of the security the claimant
surrendered valued on the date stockholders of his corporation
approved the merger, minus the lowest value reached by the security
received in the merger within a reasonable time after he discovers or
should have discovered the fraud.205
Even if the merger is fair and other monetary injury cannot be

proved, a plaintiff who shows that a 10b-5 violation occurred can

receive damages equal to the fair value of his stock immediately
before the merger.206 Of course, he must then surrender his stock to
the defendant. This remedy is akin to state statutory appraisal rights.
A plaintiff who can demonstrate no monetary injury may be able to

show nonmonetary injury, such as the loss of his appraisal rights,
caused by the defendant's fraud.207 In Swanson u. American

202. Id. at 1304-06 (liability for appreciated assets as to which there was no

misrepresentation not required by equitable principles because passage of time may introduce

independent factors).
203. See Gould v. American-Hawaiian S.S. Co., [1973-1974 Transfer Binder] Fed. Sec. L.

Rep. (CCH) �94,623, at 96,210 (D. Del. 1974), vacated and remanded on other grounds, 535
F.2d 761 (3d Cir. 1976).
204. Swanson v. American Consumer Indus., Inc., 475 F.2d 516, 519-20 (7th Cir. 1973); cf.

Mills v. Electric Auto-Lite Co., 396 U.S. 375, 389 (1970) (proxy rules).
205. See note 93 supra and accompanying text.

206. Kohn v. American Metal Climax, Inc., 458 F.2d 255, 270 (3d Cir.), cert, denied, 408 U.S.
874 (1972).
207. Swanson v. American Consumer Indus., Inc., 475 F.2d 516, 521 (7th Cir. 1973);

Swanson v. American Consumer Indus., Inc., 415 F.2d 1326, 1332 (7th Cir. 1969).
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Consumers Industries, Inc. 208 the Seventh Circuit found no monetary
injury because the merger was beneficial to the plaintiff shareholder's
corporation, and the exchange ratio reflected a fair exchange of
values.209 The court further found, however, that the misstatements
and omissions contained in the proxy statements may have caused
some shareholders to approve the merger instead of exercising
statutory appraisal rights. Because the loss of appraisal rights
constituted an injury compensable by damages, the court attempted
to restore the opportunity to receive cash in lieu of shares of the

surviving corporation by ordering the defendant corporation to offer
the plaintiff shareholders cash equal to the value of their stock at the
date of the merger, plus interest, in exchange for their shares.210

INSIDER TRADING

The extent of liability of an insider who violates rule 10b-5 while
trading on a national exchange or in the over-the-counter market is an

important question that has yet to be answered definitively by the
courts.211 Specifically, courts must determine the class of persons or
entities to whom the defendant is liable as well as the amount thatwill
be paid to each member of the selected class. The difficulties inherent
in these determinations can best be illustrated by a simplified
example. Assume that the president of a corporation buys 100 of its
shares on a national exchange at $8 per share, knowing that the
corporation is soon to announce significantly increased earnings. The
fair value of the stock is $10 per share, which the market does not
reflect because the increased earnings have not yet been disclosed.
Assume further that 5000 shares of the corporation's stock were sold
on the exchange on the day of the president's purchase. The president
appears to have realized a profit of $200 based on the difference
between the stock's fair value and his purchase price. Conversely, the
seller from whom the president bought the stock, assuming that he is

208. 475 F.2d 516 (7th Cir. 1973).
209. Id. at 519.
210. Id. at521.Butc/.PierreJ.LeLandais&Co.v.MDS-Atron,Inc.,387F.Supp. 1310,1330

(S.D.N.Y. 1974) (proxy rules) (but for omission of changes in accounting methods to indicate
lower profits, plaintiff might have exercised appraisal rights; Chasins measure of damages
adopted), rev'd on other grounds, 543 F.2d 421 (2d Cir. 1976), cert denied, 97 S. Ct. 786 (1977).
211. Although this discussion focuses on the trading insider, the liability of tippers and

tippees is identical. Furthermore, a tipper is theoretically liable for damages flowing from the

trades of his direct and indirect tippees. Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
353 F. Supp. 264, 279 (S.D.N.Y. 1972), aff'd, 495 F.2d 228 (2d Cir. 1974). See generally 5A A.

Jacobs, supra note 6, �� 166-167.
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identifiable,212 will have realized a $200 loss easily recompensed by an
out-of-pocket measure of $200. If, however, the president's purchase
is treated as inflicting harm on all sellers who sold that day213 on the

theory that they too were denied information of increased earnings,
then the loss to the enlarged plaintiff class under the out-of-pocket
measure would be $10,000 ($2 per share multiplied by 5,000 shares).
This gross disparity in potential damage awards is a clear indication
that an acceptable and uniform measure must be adopted.
Among the many suggestions offered to solve the problem, four are

particularly deserving of attention.214 First, assuming that the class of

212. Trading on a national exchange is essentially anonymous, as opposed to the face-to-face
dealing encountered in other securities transactions. Determination of the identity of a trading
partner is always difficult, and often impossible. See notes 225, 228-231 infra and accompanying
text.

213. The example's use of insider trading that is confined to a one-day period neatly obscures
several important problems. First, insider trading during an extended period may entail liability
to a greatly enlarged class of plaintiffs. Secondly, courts differ as to whether the plaintiff class
should be limited to those who traded contemporaneously, however that is defined, with the

defendant, or should include all those who traded after the defendant's violation and before
disclosure. Compare Fridrich v. Bradford, 542 F.2d 307, 317-18 (6th Cir. 1976), cert, denied, 97
S. Ct. 767 (1977) with Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 353 F. Supp. 264,
272 (S.D.N.Y. 1972), aff'd, 495 F.2d 228 (2d Cir. 1974). See generally 5 A. ikCOBS.supra note 6,
�62. In Fridrich, the plaintiffs and insiders did not trade contemporaneously; the plaintiffs
traded after insiders had traded but before disclosure. The court held that the defendant's

trading was not causally connected with any claimed loss by the plaintiffs on an impersonal
exchange and that the plaintiffs were unaffected by defendant's wrongful acts. 542 F.2d at 318-
19. The court reasoned that defendant's act of trading was a violation because it brought illicit
benefit to the insider, not because it altered plaintiffs' expectations or influenced their trading
decision. Id. at 318. This reasoning would appear to apply with equal force to contemporaneous
trading on an impersonal exchange and may indicate that the Sixth Circuit will hesitate to find

any class injury as a result of insider trading. Significantly, Judge Celebrezze, concurring,
seemed aware of the potentially broad sweep of the court's reasoning. Taking the view that the
essence of an insider trading violation is an informational imbalance in favor of the insider, he
noted that the duty of disclosure is only owed to those who trade contemporaneously with the
insider. Id. at 326 (Celebrezze, J., concurring).
In Shapiro the Second Circuit adopted the position that insiders are liable to all plaintiffs

trading during the period that the insiders traded in, or recommended trading in, particular
securities. 495 F.2d at 241. Judge Tenney, the trial judge in the case, has on remand interpreted
the period specified by the Second Circuit as ending only with disclosure of the inside
information. Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc., (1976 Transfer Binder] Fed.
Sec. L. Rep. (CCH) �95,137, at 98,887 (S.D.N.Y.).
214. Other solutions, both judicial and legislative, have been proposed. Legislation has been

suggested that would allow the SEC to collect the insider's profits unless the plaintiff can show
that he negotiated directly with the defendant. The rationale for this proposal is that the
uninformed trader is not hurt in any meaningful way and that the SEC could make use of the
funds for enforcement. Note, supra note 113, at 316-17. Similarly, the SECmight be empowered
to extract treble damages from the offender to reinforce the deterrent aspects of the rule.
Painter, Rule 10b-5: The Recodification Thicket, 45 St. John's L. Rev. 699, 716-18 (1971).
Alternatively, because there seems to be no rational basis for selecting particular customers for
relief, the judiciary could limit remedies to SEC enforcement actions, SEC injunctions including
the ancillary relief of disgorgement, and criminal actions. Knauss, Disclosure Requirements-
Changing Concepts ofLiability, 24 Bus. Law. 43, 55-59 (1968); see Fridrich v. Bradford, 542 F.2d
307, 321-22 (6th Cir. 1976) (SEC actions and criminal sanctions provide adequate deterrence),
cert, denied, 97 _S. Ct. 767 (1977).
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plaintiffs is not restricted to those sellers who actually or construc

tively dealt with the president, the measure of damages could

compensate each seller for his loss; the president's liability to the
plaintiff class would be $10,000 using the out-of-pocket measure.
Secondly, again assuming a plaintiff class of all sellers who traded

contemporaneously with the president, liability could be limited to his

profit of $200, which would be distributed pro rata to all sellers.
Thirdly, the president could be liable solely to the seller or sellers in

privity with him; the $200 profit would represent the extent of

liability. Fourthly, the president could disgorge his $200 profit to the

corporation.
Awarding damages to every investor who traded contemporane

ously with the insider permits huge damage awards, far in excess of
the insider's profits. Courts may hesitate to award such recoveries on
the ground that liability is extended disproportionately to the

violation,215 especially where intent to deceive is not present. To some

extent, this reluctance is not shared by Congress, which included in
section 11 of the 1933 Act216 and sections 9 and 18 of the 1934 Act217

damage formulas that grant vast recoveries. Furthermore, compen
satory damages have never been limited to a defendant's profits,
whether in an individual suit or a class action; a defendantmay have to
pay substantial damages even if he realizes no monetary gain in a

fraudulent transaction if the measure of damages focuses on the
victim's loss.218
If a court decides that all members of the plaintiff class can recover,

it must then determine the measure of damages to which they are

entitled. In the example above damages were computed under the

215. Fridrich v. Bradford, 542 F.2d 307, 320-21 (6th Cir. 1976) (large damage awards unjust
and unworkable), cert, denied, 97 S. Ct. 767 (1977); Jennings, supra note 142, at 835 n.113;
Knauss, supra note 214; at 55; Osborn, Texas Gulf Sulphur: A VigorousAssault on InsiderTrading
and Misleading Press Releases, 11 Ariz. L. Rev. 290, 304 (1969); Ruder, supra note 155, at 429.
216. Securities Act of 1933, �11, 15 U.S.C. �77k (1970) (persons responsible for false or

misleading registration statement under 1933 Act liable to any person acquiring affected

securities).
217. Securities Exchange Act of 1934, �9(e), 15 U.S.C. �78i(e) (1970) (person manipulating

stock prices or committing related offenses liable to all purchasers or sellers of affected

securities); id. � 18(a), 15 U.S.C. �78r(a) (persons filing false or misleading documents under
1934 Act liable to any purchaser or seller of affected securities who relied on the documents); see
Note, supra note 60, at 504 n.87.
218. Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 100-02 (10th Cir. 1971) (benefit to

wrongdoer not prerequisite to recovery), cert denied, 405 U.S. 918 (1972); Note, supra note 139,
at 876-77 (since beginning of civil liability courts have not insisted that gain is prerequisite for
liability); see 5 A. Jacobs, supra note 6, �64.03 & n.10.
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out-of-pocket measure. Other measures of general damages, espe

cially the Chasins measure, could also be employed. Some authorities
would reject the application of rescission and restitution or

rescissional damages, however, on the ground that the defendant was

not in privity with all class members or unjustly enriched at the

expense of the entire class.219 Furthermore, these equity-based
measures might increase awards that were arguably disproportionate.
For instance, if the value of the stock increased between the date of

the transaction and the date of judgment, a rescissional damages
award would adopt the higher value as its basis of computation. Such
measures thus exacerbate a weakness some find in allowing damages
to every contemporaneously trading investor.220
These criticisms aside, this first approach has much to commend it.

It fully compensates the plaintiff class, unlike the other three
alternatives. It also provides a strong measure of deterrence, which is

especially important because the Commission's resources are not

adequate to effectively police insider trading. The corporate insider

possessing potentially useful information likely will hesitate before

exposing himself to a loss vastly exceeding his expected gain.
The second alternative is to award damages equal to the

defendant's profit, and divide those damages pro rata among the
members of the plaintiff class.221 These damages could be based on the
219. See Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 105 (10th Cir. 1971) (because

defendant did not buy plaintiff's stock there was no unjust enrichment and restitution properly
rejected), cert, denied, 405 U.S. 918 (1972); Cobine, supra note 134, at 651, 668-69 (rescission
and restitution inappropriate in nonprivity transaction because whatever unjust profit defendant
received did not come from plaintiff); Note, supra note 60, at 492-95 (rescission requires either
contract with plaintiff or receipt of something from plaintiff by which unjust enrichment can be

measured).
One court has held defendants not in privity with the plaintiff liable for restitution or

rescissional damages. See Gordon v. Burr, 506 F.2d 1080, 1085 (2d Cir. 1974). In Gordon,
however, one of the defendants was in privity with the plaintiff. See note 110 supra and

accompanying text. In the insider trading situation, no defendant is in privity with the entire

plaintiff class unless the defendants bought or sold all of the shares traded during the period.
220. See Cobine, supra note 35, at 668-69 (crushing, if not limitless, liability possible if

rescission and restitution or equivalent remedy chosen, especially if class action).
221. See SEC v. Shapiro, 349 F. Supp. 46, 55-56 (S.D.N.Y. 1972) (distribute defendants'

profits to those who sold in period), aff'd, 494 F.2d 1301 (2d Cir. 1974); Comment, A
Comparison of Insider Liability Under Diamond v. Oreamuno and Federal Securities Law, 1 1

B.C. Indus. & Com. L. Rev. 499, 512-13 (1970) (because of difficulty of finding specific trades in
privity, all traders should share equal award on assumption that they participated pro rata in
insider transaction); Note, supra note 113, at 313-15 (pro rata distribution best alternative short
of legislation awarding damages to corporation); Comment, Fashioning a Lid for Pandora's Box:
A Legitimate Role for Rule 10b-5 in Private Actions Against Insider Trading on a National Stock

Exchange, 16 U.C.L.A. L. Rev. 404, 409 (1967) (pay those who traded between date of insider
trade and date of disclosure pro rata). But see Fridrich v. Bradford, 542 F.2d 307, 322 (6th Cir.

1976) (damages equal to defendant's profits unacceptable because no connection shown
between defendant's gain and plaintiff's loss), cert, denied, 97 S. Ct. 767 (1977).
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out-of-pocket measure, the cover measure, the Chasins measure, or

any other appropriate measure, but applying a measure other than the
out-of-pocket measure might result in damages greater than the
defendant's profit.
The damages could be allocated among the individual class

members based on the number of shares each of them sold or bought
in the period of insider trading, even though they traded at varying
prices.222 The major flaw of this scheme is that given the volume of

trading and the number of traders on a national securities exchange or
in the over-the-counter market, recoveries by individual plaintiffs are

likely to be insignificant223 even if costs and attorneys' fees are not

paid out of the fund.224 Further, some class members will inevitably
not receive their share because they cannot be identified or located;225
those who are identified may nevertheless decline to expend any
effort to take possession of their share. If this occurs, the unclaimed

portion of the fund could be disbursed pro rata to class members who

prosecuted the claims, to the corporation,226 or to the defendants.227
Under the third alternative approach, the defendant is liable only to

those sellers or buyers who were in privity with him. Each plaintiff
would be entitled to full recovery for any loss suffered as a result of
defendant's insider trading. Any measure of general damages, as well
as rescission, specific restitution, and rescissional damages, would be

appropriate. Although this approach is perfectly suited for fraudulent
face-to-face dealings, it is unsuited for insider trading violations on

national securities exchanges or in the over-the-counter market,
because the concept of privity becomes blurred almost to the point of

222. The price of an actively traded security will always fluctuate. Furthermore, the insider's
trading may move the price of the security to the advantage of certain members in the plaintiff
class. For example, if the insider sells a number of shares that is substantial in comparison to all

trading, his sales will depress the price and therefore defrauded buyers later in the period will
not be injured as severely. Bromberg, The Law of Corporate Information, 25 FlN. J. 26, 28

(Mar.-Apr. 1969); Note, supra note 113, at 306 n.62.
223. Comment, Enforcement of the Rule Wb-S Duty to Disclose Material Information�

Remedies and the Texas Gulf Sulphur Case, 65 Mich. L. Rev. 944, 965 n.109 (1967); see

Jennings, supra note 142, at 835 n.113 (pro rata distribution would not necessarily give each

plaintiff anything approaching complete compensation); Osborn, supra note 215, at 304 (small
recoveries will remove private incentive to sue).
224. See Note, supra note 1 13, at 3 14 (attorneys' fees may negate beneficial aspect of award).
225. See Comment, supra note 223, at 965 & n.109 (detailing administrative difficulties in

determining class of sellers).
226. See SEC v. Texas Gulf- Sulphur Co., 446 F.2d 1301, 1308 (2d Cir.) (after individual

claims satisfied conditional payment of remainder to corporation proper because corporation
may have suffered harm in form of damage to good name), cert, denied, 404 U.S. 1005 (1971).
227. But see SEC v. Golconda Mining Co., 327 F. Supp. 257, 259-60 (S.D.N.Y. 1971) (to

return funds would impair deterrent force essential to enforcement of securities acts).
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meaninglessness when trading is anonymous and buyers and sellers
are paired through chance.228

Although privity is not required to prove a violation of 10b-5,229 it
does limit those who can recover for a 10b-5 breach under this
alternative. Two types of privity exist: the first occurs where parties'
orders to buy and to sell are matched, and the second where the buyer
receives the stock certificate that replaces the certificate the seller
surrendered. A buyer and a seller could be in privity in one sense but
not in the other for a variety of reasons, not the least of which is that a
transfer agent of an actively traded stock matches certificates by
chance.230 SEC decrees involving insider trading and commentators

adopting this third alternative usually refer to privity in the sense of

matching orders.231
Even if the fortuitous matching of buyers' and sellers' orders

establishes a privity relationship, or if a privity relationship is
established between the seller and the eventual holder of the seller's
certificates,232 a sound philosophical basis for awarding damages is
not present. It is arbitrary and unfair to award damages to a plaintiff
who matches with the defendant or receives his certificates yet to
deny recompense to other similarly situated plaintiffs whose orders or
certificates through mere chance were not matched with those of the

228. On a national securities exchange, a transaction occurs when a buyer's broker and a

seller's broker approach a specialist who matches their orders according to price. The matched

buyer and seller are in privity in the sense that they have traded with one another, although their
match was fortuitous and no negotiations or representations have beenmade by the parties. But
the buyer and seller are not in privity in the sense that the buyer receives the stock certificates
that replace the seller's stock certificates.
229. See 5 A. Jacobs, supra note 6, �62.
230. Note, supra note 113, at 311; Note, How Big a House of Cards? Private Actions and

Insiders Under Rule 10b-5, 6 San Diego L. Rev. 243, 272 (1969).
231. See SEC v. Golconda Mining Co., [1969-1970 Transfer Binder) Fed. Sec. L. Rep. (CCH)

�92,504, at 98,358 (S.D.N.Y. 1969) (persons must have bought from defendant); Fleischer,
Securities Trading and Corporate Information Practices: The Implications of the Texas Gulf
Sulphur Proceeding, 51 Va. L. Rev. 1271, 1297 n.126 (1965) (same).
232. A court must choose one kind of privity, for both types of plaintiffs could not recover. A

court granting recovery both to persons who could match orders and to those who could trace
certificates would be allowing two recoveries for the same trade by the defendant, unless the
person with the matching order fortuitously received the replacement certificate. Generally, the
matching order theory seems preferable. See SEC v. Golconda Mining Co., (1969-1970 Transfer
Binder] Fed. Sec. L. Rep. (CCH) �92,504, at 98,358 (S.D.N.Y. 1969) (persons who bought from
defendant); Jennings, supra note 142, at 835-36 (receipt of stock certificates should be
disregarded).
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defendant.233 Clearly the result is merely a windfall for the lucky
plaintiff; absent the presence of the insider, the plaintiff would have
dealt with someone else at the same price.234
Apart from theoretical flaws, damages founded on privity consider

ations raise a serious practical difficulty. Tracing trades or the
disposition of certificates in order to establish privity may be difficult,
and is sometimes impossible.235 Furthermore, as the number of
transactions in a particular security increases, the likelihood that any
individual is in privity with the insider decreases. The plaintiff must
bear the cost of establishing privity himself. Even normal expense is

probably enough to deter tracing, with the result that the privity
requirement will tend to discourage most private actions attacking
insider trading.
The fourth suggested alternative requires the defendant to pay

damages to the issuer.236 Damages could be computed under the out-

of-pocket measure or Chasins or cover measure. The major advantage
of this approach is its simplicity; however, it too has drawbacks. Paying
the corporation essentially misconceives the harm inflicted. Even

though the corporation's imagemay be tarnished by insider trading, the
trading plaintiffs, rather than the issuer, should obtain the damages
because they were hurt by selling for too little or buying for too much.
A payment to the corporation does not lead to this end. Wronged

233. See Jennings, supra note 142, at 835 n.114 (recovery would depend on fortuitous
circumstance that plaintiff's broker dealt with defendant's broker); Sommer, Rule 1Ob-5: Notes

for Legislation, 17 Case W. Res. L. Rev. 1029, 1047 (1966) (not rational when 100,000 shares
traded to allow only one of many plaintiffs to recover; also expensive for potential plaintiffs who

unsuccessfully attempt to show privity); Comment, supra note 221, at 407-08 (matching buyers
should have no greater claim than others who bought at same time).
234. Painter, Inside Information: Growing Pains for the Development of Federal Corporation

Law Under Rule 10b-5, 65 Colum. L. Rev. 1361, 1377-78 (1965); Note, Corporate Recovery for
Insider Violations, 36 Brooklyn L. Rev. 78,80 (1969); Note, TexasGulf Sulphur and the Duty of
Disclosure, Another View, 55 Geo. L.J. 664, 693 (1967).
235. See Reynolds v. Texas Gulf Sulphur Co., 309 F. Supp. 566, 569-70 (D. Utah 1970)

(describing tedious and time consuming process of determining if orders match), aff'd sub nom.

Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90 (10th Cir. 1971), cert denied, 405 U.S. 918

(1972); Sommer, supra note 233, at 1047 (even if plaintiff aware of violation, he must establish
that he was party in privity); Note, supra note 113, at 313 n.123 (nature of exchange procedures
often makes trace impossible).
236. Note, A Suggested Locus of Recovery in National Exchange Violations ofRule 10b-5, 54

Cornell L. Rev. 306, 309-12 (1969) (corporate recovery encourages investment because those

who remain stockholders are benefited; those who sell are harmed because they do not

participate in gain); Note, supra note 230, at 272 (disgorgement of insider profits to corporation
appropriately limits insider liability and recompenses corporation for damages to good name);
Comment, supra note 221, at 414-15 (because insider's information is gained from corporation,
defendant should pay profits to corporation on restitutionary grounds).
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sellers get no benefit from this type of award. Although defrauded

buyers receive an increment of value when the damages are paid to

the corporation if they still hold equity securities on the date of

judgment, they must share this increment with other stockholders
who did not trade contemporaneously with the insider. Furthermore,
a defendant's liability is significantly diminished if he is a large
stockholder because the damages paid to the corporation will increase
proportionately the value of his stock. Finally, this approach affords
no remedy whatsoever when the corporation violates the insider

trading rules by purchasing its securities without disclosing material
favorable inside information.237
Each of these four alternatives has strengths and weaknesses, but

what follows appears to be the best approach. Plaintiffs bringing
individual actions should be permitted to recover under whatever
measure of general damages seems appropriate. In class action suits,
the second alternative of pro rata recovery to all contemporaneous
traders should be adopted with an adjustment for individual actions
which the plaintiffs won or which are pending when the class action is
decided. In addition, any class member who can prove privity with the
defendant in the sense that he negotiated or traded with the
defendant should be permitted to obtain the same measure of

damages as if he had brought an individual action. This would

distinguish between transactions on an exchange or in the over-the-
counter market that are truly anonymous and those that are really
akin to a face-to-face transaction. Under this proposed solution, only
plaintiffs who can prove this type of privity will obtain their actual
damages in class actions. But the 1934 Act does not expressly require
that plaintiffs always be made whole�all that is mandated is that a
plaintiff not recover more than his actual damages.238

CHURNING

Churning occurs when a broker or dealer, in order to generate
commissions, causes securities in his customer's account to be bought
and sold with a frequency too great in light of the customer's financial

237. In this situation, two approaches are possible. First, one of the other three alternatives
discussed in the text can be adopted.See Painter, supra note 234, at 718-20 (require corporation
to disgorge to those in privity; in openmarket situation, set up escrow fund for injured plaintiffs).
Secondly, the officers and directors responsible for the corporation's insider trading could be
forced to pay the damages to the corporation.
238. Securities Exchange Act of 1934, �28 (a), 15 U.S.C. �78bb(a) (1970); see notes 8-12

supra and accompanying text.
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needs and resources and the size and nature of the account.239
Churning is different from most rule 10b -5 violations in that it is the
product of numerous transactions, many of which may be wholly
justified. In Stevens v. Abbott, Proctor & Paine240 the court discussed
three measures of damages appropriate to churning violations. First,
the defrauded customer could recover the loss of his bargain by
receiving an award based on the yield of a properly managed
investment account.241 Damages would equal the fair value that the
account would have had if it were properly managed, minus the fair
value it actually had when the churning ceased. This theory has
disadvantages because it is speculative and conjectural; even properly
managed accounts are subject to losses, interest rates relied upon to

extrapolate expected recovery are variable, and holding a defendant
to a standard of infallibility might amount to the imposition of

punitive damages.242
Secondly, the out-of-pocket remedy would award a customer the

value of his account at the beginning of the churning period minus its
value at the end.243 This formula has also been attacked as

inappropriate for churning, because if the account realized a profit
despite the churning no remedy would lie.244 In such circumstances
the deterrent purposes of the rule would be wholly frustrated.
The third alternative, adopted by the court in Stevens, was a quasi-

contractual theory of damages, founded at least in part on principles

239. See 5A A. Jacobs, supra note 6, �212.01. See generally Note, Churning by Securities
Dealers, 80 Harv. L. Rev. 869 (1967); Note, Churning: A Critical Analysis, 14 N.Y.L.F. 315

(1968).
240. 288 F. Supp. 836 (E.D. Va. 1968) (mem.) (excessive number of trades and masking of

losses with little regard for tax effect on investor).
241. Id. at 849; see Fey v. Walston & Co., 493 F.2d 1036, 1054 & n.26 (7th Cir. 1974) (dictum)

(loss-of-bargain recovery appropriate in some cases but out-of-pocket measure preferable in

uncomplicated churning case when general discretionary power abused merely to generate
commissions); cf. Twomey v. Mitchum, Jones & Templeton, Inc., 262 Cal. App. 2d 690, 732, 69
Cal. Rptr. 222, 250-51 (1968) (dictum) (common law) (most rational approach may have been

comparison of actual experience with a theoretical properly managed account; no evidence on this
point, however, and out-of-pocket measure adopted).
242. Stevens v. Abbott, Procter & Paine, 288 F. Supp. 836, 849 (E.D. Va. 1968) (mem.); see

Hechtv. Harris, Upham& Co., 283 F. Supp. 417, 440 (N.D. Cal. 1968) (no recovery upon loss-of-
bargain theory because plaintiff assumed ordinary risks of active trading account as distinguished
from mere investment account), modified, 430 F.2d 1202 (9th Cir. 1970).
243. Stevens v. Abbott, Proctor & Paine, 288 F. Supp. 836, 849-50 (E.D. Va. 1968) (mem.);

see Fey v. Walston & Co., 493 F.2d 1036, 1054 & nn.24-25 (7th Cir. 1974) (remand for

determination of amounts lost during period of churning resulting from transactions not instigated
by customer); Pierce v. Richard Ellis & Co., 62 Misc. 2d 771, 774, 310 N.Y.S.2d 266, 269 (Civ. Ct.
N.Y. 1970) (common law) (brokerwho sold short and long in same security and lostmoney on both
transactions liable to customer for constructive fraud because commissions were main concern;

damages awarded equal to loss to account).
244. Stevens v. Abbott, Proctor & Paine, 288 F. Supp. 836, 849-50 (E.D. Va. 1968) (mem.).
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of unjust enrichment. Judgment was entered against the defendants
for an amount that reflected the commissions charged by the
defendants plus that portion of capital gains taxes incurred by the
customer as a result of excessive trading.245 Other courts and
commentators have remarked, however, that damages caused by
churning may be unrelated in amount to commissions and may render
the Stevens approach inappropriate.246 Despite its shortcomings, the
approach is simple to apply. Plaintiffs should be able to choose any of
these three theories of damages, but a judge may find one or more

unsuited to the facts of a particular case.

SALE OF CONTROL

If a controlling stockholder sells his control block, other stock
holders who sell in the market to third parties might have a 10b-5
cause of action if the buyer and seller of control conceal the facts of
negotiation or of sale. In Ferraioli v. Cantor241 a controlling
shareholder sold his interest at a substantial premium. The plaintiffs,
who had sold their holdings shortly before the sale of control, claimed
that they would not have sold if they had known of the negotiations for
sale and alleged that the controlling shareholder had invited certain
other shareholders to sell their holdings to the same party for a

premium.248 The United States District Court for the Southern
District of New York denied summary judgment for defendants on the
ground that when a plaintiff alleges that a controlling shareholder
invited some but not other stockholders to participate in a sale, a

245. Id. at 850-51. The recovery remedied unjust enrichment only insofar as it returned the
commissions paid to the broker. The paymentof unnecessary capital gains taxes obviously did not
unjustly enrich the defendant. Other courts have awarded damages only to the extent of
commissions. See Hecht v. Harris, Upham & Co., 283 F. Supp. 417, 440 (N.D. Cal. 1968)
(recovery of commissions paid to broker and losses proximately resulting from churning),
modified, 430 F.2d 1202, 1212 (9th Cir. 1970) (recovery limited to commissions; loss of dividend
income attributable to nature ofmarket, not excessive trading); Newkirk v. Hayden, [1964-1966
Transfer Binder] Fed. Sec. L. Rep. (CCH) �91,621, at 95,321-22 (S.D. Cal. 1965) (damages
limited to amount of commissions).
246. See Fey v. Walston & Co., 493 F.2d 1036, 1054-55 (7th Cir. 1974) (dictum) (preferable if

out-of-pocket recovery limited to those transactions instigated by broker); Hecht v. Harris,
Upham & Co., 283 F. Supp. 417, 440 (N.D. Cal. 1968) (damage caused by churning may exceed
commissions), modified, 430 F.2d 1202, 1212 (9th Cir. 1970) (damages limited to commissions;
other losses attributable tomarket fluctuation);Note, ChurningBySecurities Dealers, 80 Harv. L.
Rev. 869, 883-84 (1967) (limiting damages to commissions ignores compensatory purpose of
damage actions); Note, Churning: A CriticalAnalysis, 14 N.Y.L.F. 315, 342-43 (1968) (recoveryof
broker's earnings bears no rational relationship to injury); cf. Pierce v. Richard Ellis & Co., 62
Misc. 2d 771, 774, 310 N.Y.S.2d 266, 268 (Civ. Ct. N.Y. 1970) (common law) (loss to account
exceeded commissions).
247. 281 F. Supp. 354 (S.D.N.Y. 1967).
248. Id. at 356.
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cause of action is stated.249 Thus, it was not necessary to reach the
broader question of whether an absolute duty to disclose negotiations
for sale or actual sale of a control block exists.250 The case was settled
before trial, but it has been suggested that two measures of recovery
would have been appropriate if judgment had been rendered for the

plaintiffs. First, each plaintiff might have been awarded an amount

equal to the defendant's per share premium for every share sold by
the plaintiff. Secondly, the plaintiff class might be awarded a pro rata

share of the total premium received by the controlling shareholder.251
These limits are appropriate to the extent that the rule imposes a duty
to invite all stockholders to join in the sale of a controlling block. But
the usual measure of damages should not be otherwise restricted,
because these limits compensate the public only for the portion of the
premium it might have received, instead of including other factors.
For example, when the issuer's weakmanagement is to be replaced by
a dynamic new team, an announcement of a sale of control sometimes
causes market prices to rise considerably more than the premium per
share.

ISSUANCE OF SECURITIES AND OPTIONS

When fraudulent misrepresentations induce a corporation to issue

its stock for inadequate consideration, the corporate seller has a cause

of action under 10b-5 .

252 Damages are not limited to the stock's par

value, as at common law; instead, under the out-of-pocket measure,
the defendant must pay to the corporation the fair value of the stock

249. Id. at 356-57 (failure to offer opportunity to plaintiffsmayhave been fraud or deceit; those
stockholders offered opportunity to sell at premium along with controlling stockholdermay have
traded on basis ofmaterial inside information). But seeHaberman v. Murchison,468 F.2d 1305,
1312-13 (2d Cir. 1972) (in general no obligation to invite other shareholders to participate).
250. Other courts have held that a controlling shareholder has no duty to disclose negotiations

or sales. Dasho v. Susquehanna Corp., 461 F.2d 11, 32 (7th Cir.) (no obligation to make prompt
disclosure of every offer controlling shareholders receive), cert, denied, 408 U.S. 925 (1972);
Chashin v. Mencher, 255 F. Supp. 545, 546-48 (S.D.N.Y. 1965) (stockholder has no standing to

complain about not being able to sell with controlling persons).
251. Note, Rule 10b-5 and the Control Premium: Duties ofDisclosure and Invitation, 10 B.C.

Indus. & Com. L. Rev. 743, 750 (1969).
252. Rekant v. Desser, 425 F.2d 872, 882 (5th Cir. 1970) (corporation induced to issue

president treasury shares and corporate note for grossly inadequate consideration); Schoenbaum
v. Firstbrook, 405 F.2d 215, 220 (2d Cir. 1968) (en banc) (majority stockholderwith knowledge of

true value of corporation's stock shortly before announcement of significant oil discovery used

control to induce issuance of treasury stock at vastly inadequate price), cert, denied, 395 U.S. 906

(1969); Hooper v. Mountain States Sec. Corp., 282 F.2d 195, 201-03 (5th Cir. 1960) (financier
induced corporation to issue shares to him in exchange for spurious assets), cert, denied, 365 U.S.

814 (1961). See generally 5A A. Jacobs, supra note 6, � 116.02.
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at the date of issuance minus the fair value of the consideration that

the corporation received.253
A stock option grant can also involve breaches of management

precepts and create a corporate cause of action.254 An optionee
violates the rule if he accepts an option on the basis of favorable
inside information unknown to the corporation or its stock option
committee.255 If the option grant is rescinded before exercise, or if the
insider otherwise fails to exercise his option, the corporation is not

entitled to monetary relief.256 Similarly, the optionee who has
exercised the option can avoid liability by selling shares to the

corporation at the option price, returning the parties to the status quo
ante.257 If the exercising optionee does not resell to the corporation, he
should be liable for damages equal to the fair value of the stock on the
day the offending option was exercised in violation of the rule, minus
the exercise price.258 In addition, the company should be able to use

the cover measure of damages or to obtain rescission.

253. Hooper v. Mountain States Sec. Corp., 282 F.2d 195, 207 (5th Cir. 1960) (duped
corporation not confined to mere cancellation of stock or claim to recover nominal par value;
appropriate recovery is based onmarket value of stock at date of issuance), cert, denied, 365 U.S.
814 (1961); see Frohling, ThePromoter andRule 10b-5; Basis forAccountability, 48 Cornell L.Q.
274, 297 n.138 (1963).
254. See generally 5A A. Jacobs, supra note 6, � 116.03.
255. SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 857 (2d Cir. 1968) (en banc), cert denied,

404 U.S. 1005 (1971). In Texas Gulf Sulphur, several defendants and other top officials had

accepted stock options without disclosing that the corporation had recently made a significant
mineral discovery. The court held that acceptance of the optionswithout disclosure constituted a

violation even though the board of directors had ratified the issuance of options after full
disclosure had been made and after commencement of the SEC enforcement action. Recognizing
that in particular circumstances corporate security might be jeopardized by disclosure of
information to a stock option committee and that the rejection of options might result in
speculation, the court indicated that in some cases the insidermight not be required to reject the
offer of a stock option, but wouldmerely be required to forego its exercise until full disclosure. See
id. at 857 & n.24.
256. See id. at 856-57 (directors surrendered unexercised stock options to corporation, which

cancelled them); SEC v. Texas Gulf Sulphur Co., 331 F. Supp. 671, 672 (S.D.N.Y. 1971) (no
remedy until option is exercised because no benefit accrues to defendant).
257. See SEC v. Texas Gulf Sulphur Co., 312 F. Supp. 77, 89 n.19 (S.D.N.Y. 1970), modified,

446 F.2d 1301 (2d Cir.), cert denied, 404 U.S. 1005 (1971). Although the optionees here had sold
to the corporation the shares they had purchased, the SEC persisted in seeking to enjoin the
defendants from violating rule 10b-5 in connectionwith purchases or sales ofTexas Gulf Sulphur
Company securities, options, or calls. The court granted injunctive relief as to those defendants
who had known that the corporation had made an important mineral discovery, but declined to
enjoin those defendants who seemed unlikely to perpetrate further violations. Id. at 89-90.
258. SEC v. Texas Gulf Sulphur Co., 331 F. Supp. 671, 672 (S.D.N.Y. 1971). Since market

price during the time of disclosure fluctuated, the court utilized the mean average price of the
securities on the day after full disclosure was effected. Id.
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FRAUDULENT LIQUIDATIONS AND CONVERSIONS

When stockholders are fraudulently denied the full amount to which
they are entitled in a corporate liquidation, a clear violation of 10b-5
has occurred. In Speed v. Transamerica Corp.259 the controlling
shareholder misled minority shareholders by failing to disclose that
certain assets had appreciated significantly in excess of book value.
The minority shareholders either sold their shares to the controlling
shareholder for too little or redeemed their shares instead of
converting them into another class of stock possessing larger
liquidation rights.260 In fashioning a remedy the court assumed that
the minority shareholders would have converted their shares to the
more attractive class had there been full disclosure,261 and recon

structed the liquidation as it would have been if the minority
shareholders were fully informed and had acted as reasonable
investors.262
The result of Speed v. Transamerica Corp. indicates that even if a

liquidation is not involved, the holder of convertible securities can

obtain damages if he is fraudulently induced not to convert them
before he sells or before he allows his security to be redeemed. Such
fraudulent inducements would include misrepresentations specifically
aimed at convincing the senior (preferred) security holder to sell or
not to convert, as well as manipulations or false publicity that

depresses the market price of the junior (common) security holder
below market price and redemption price. Damages in these cases

would attempt to give the plaintiff what he would have received had
he converted into the junior security. Under the out-of-pocket
measure the award should reflect the difference between the value of
the junior security on the date that the senior security was sold or

redeemed and the price at which the senior security was sold or

redeemed.

PLAINTIFF INDUCED TO DELAY TRANSACTION

Rule 10b-5 may be breached when a shareholder fraudulently is dis
suaded from selling his stock, and then sells after learning of the

259. 135 F. Supp. 176 (D. Del. 1955), modified, 235 F.2d 369 (3d Cir. 1956) (decreasing
prejudgment interest rate because of plaintiffs' delay in prosecuting cases).
260. Id. at 180, 186.

261. Id.
262. Id. at 194; cf. Grossman, Faber & Miller, P.A. v. Cable Funding Corp., [1974-1975

Transfer Binder] Fed. Sec. L. Rep. (CCH) �94,913, at 97,123 (D. Del. 1974) (suggesting that a
reconstructed liquidation remedy is possible if tender offeror fails to disclose intent to

liquidate).
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misrepresentation. Standing would be difficult to obtain in such cases

because of the strictures of the Birnbaum rule, which limits 10b-5

protection to defrauded buyers and sellers;263 certainly proof of intent
to sell prior to the alleged fraud is a prerequisite to bringing a cause of

action.264 Assuming this hurdle is overcome, an available measure of

damages is the security's fair value at the time of the aborted sale

minus the eventual sale price. Similarly, a plaintiffwho is fraudulently
persuaded not to buy should be able to recover the price he actually
paid when he eventually bought the stock minus the price at which he

would have bought absent the fraud.
When a broker-dealer temporarily ignores a customer's order to sell

a security so the brokerage firm can dispose of its position in that

security first, a similar violation occurs.265 The customer who can

obtain standing should be entitled to the amount per share the broker-
dealer received from its sale minus the price per share the customer

obtained in his delayed sale, multiplied by the number of shares the
customer was unable to sell when he desired. In Opper v. Hancock
Securities Corp. 266 the plaintiff placed an order with the defendant to
sell three thousand shares of a security. Defendant falsely repre
sented that it was disposing of the shares while selling more than ten
thousand shares of its own holdings. Plaintiff eventually enlisted the
services of another broker, who sold the shares at a lower price.267 The
court awarded damages based upon the highest price defendant had
obtained for his securities although he had made sales at various

prices.268 Because this measure of damages concentrates on the
263. See Birnbaum v. Newport Steel Corp., 193 F.2d 461, 463-64 (2d Cir.) (rule 10b-5 has no

relation to breach of fiduciary duty by corporate insider resulting in fraud upon those who were
not buyers or sellers), cert, denied, 343 U.S. 956 (1952). The Supreme Ceurt has explicitly
affirmed the Birnbaum rule. See Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 731
(1975).
264. See Travis v. Anthes Imperial Ltd., 473 F.2d 515, 521 (8th Cir. 1973) (fact that

plaintiffs' sale occurred after knowledge of fraud not fatal to claim; sufficient that absent
defendants' misrepresentations plaintiffs would have sold stock earlier at a higher price);
Stockwell v. Reynolds & Co., 252 F. Supp. 215, 219 (S.D.N.Y. 1965) (section 10(b) and rule
10b-5 do not require purchase or sale immediately following fraud; sufficient if plaintiffs were

fraudulently induced to delay sale with result that they ultimately sold at a greater loss).
265. See generally 5A A. Jacobs, supra note 6, �212.03.
266. 250 F. Supp. 668 (S.D.N.Y.), aff'd per curiam, 367 F.2d 157 (2d Cir. 1966).
267. Id. at 670-73.
268. Id. at 676-77. In Opper the broker sold at one price a larger number of its portfolio shares

than the customer wanted to sell. This made the damages easier to conceptualize than when the
broker-dealer sells fewer shares than the customer originally desired to sell or the broker-dealer
is unable to sell all his shares at one price. In the former situation the formula in the text should
be used. This is true of the latter situation too, unless the broker sold more shares than the
customer wanted to sell, in which event the customer should get the benefit of the highest price
or prices the broker received as to the number of shares the customer wanted to sell. For
example, if the customer wanted to sell 1,000 shares and the broker-dealer sold 500 shares at
$19, 1,000 shares at $18, and 1,000 shares at $17, the customer's damages would be based on

$19 as to 500 shares and $18 as to the other 500 shares.
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benefit the broker derived from his breach of fiduciary duty, it should
be available whether or not the customer sells within a reasonable
time after he discovers or should have discovered the fraud. A
customer whose buy order was delayed by a self-serving broker should
have a comparable remedy.

Special (or Consequential) Damages

The actual compensatory damages to which the 10b-5 plaintiff is
entitled consist not only of general damages but also of special (or
consequential) damages, which are broadly defined as outlays
legitimately attributable to the defendant's fraudulent or otherwise

prohibited conduct.269 Special damages are recoverable for rule 10b-5
violations, as under general principles of tort law, even if the plaintiff
can show no general damages;270 however, they are not recoverable if
their relationship to the fraud is too remote or speculative,271 or if they
redress the same injury for which the plaintiff is already compensated
by prejudgment interest or general damages.272 Although special

269. Estate Counseling Serv., Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d

527, 533 (10th Cir. 1962); see, e.g., Foster v. Financial Technology Inc., 517 F.2d 1068, 1071 (9th
Cir. 1975) (consequential damages awarded foropportunity lost due to 10b-5 violation); Madigan,
Inc. v. Goodman, 498 F.2d 233, 238-39 (7th Cir. 1974) (out-of-pocket consequential damages suf
fered as a result of fraud recoverable if causal nexus established; not limited to losses incurred
while stock held); Janigan v. Taylor, 344 F.2d 781, 786 (1st Cir.) (remanding for award of outlays
proximately attributable to the defendant's conduct), cert, denied, 382 U.S. 879 (1965).
270. See Madigan, Inc. v. Goodman, 498 F.2d 233, 236, 238 (7th Cir. 1974) (although

plaintiffs resold securities for same price at which purchased, consequential damages still
recoverable if causal nexus established); Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795, 803 (2d
Cir.) (dictum) (consequential damages recoverable in addition to or in lieu of general damages),
cert denied, 414 U.S. 908 (1973); cf. D. Dobbs, supra note 32, �9.2, at 601 (common law); id.
�9.3, at 615 (common law).
271. See Estate Counseling Serv., Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303

F.2d 527, 533 (10th Cir. 1962) (special damages do not include expected fruits of an unrealized
speculation); Greitzer v. United States Nat'l Bank, 326 F. Supp. 762, 764 (S.D. Cal. 1971) (no
award for mental distress because too remote and speculative). Some courts have required
greater certainty of causation to justify an award of special damages than is required to establish
a right to general damages. See notes 279-85 infra and accompanying text.

272. For example, a court should not permit a plaintiff seller to receive dividends on stock
sold as special damages as well as prejudgment interest on the value of that stock for the same

period. Cf. D. Dobbs, supra note 32, �9.2, at 607 (common law deception) (award of interest and
special damages to cover same loss inappropriate).
Because the 10b-5 plaintiff is limited to his actual damages, recovery for any loss caused by a

specific transaction may not be duplicated by a recovery under a different cause of action arising
out of the same transaction. See notes 294-97 infra and accompanying text. See also Foster v.

Financial Technology Inc., 517 F.2d 1068, 1072 (9th Cir. 1975) (if plaintiffs entitled to fair

consideration for 75-day forbearance from suit under Securities Act of 1933, 10b-5 damages
reduced by that amount to avoid double recovery).
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damages are awarded regardless of the measure of general damages
sought,273 certain measures of general damages may by definition
include items otherwise classified as special damages;274 these items

should be disallowed as special damages to avoid impermissible
duplication.
The determination of whether a claimed outlay is properly

attributable to the defendant's conduct is a mixed question of law and

fact to be determined by reference to the specific circumstances of

each case. Nevertheless, courts generally find certain expenditures to
justify special damage awards. Expenses that the plaintiff has actually
incurred in the course of a transaction are commonly recoverable.
These transactional expenses include capital gains taxes and transfer
taxes,275 brokerage fees and commissions,276 and the expenses of

auction bidding.277 In addition, if action is taken to mitigate damages
the plaintiff seller should recover expenses incurred in repurchasing
the shares sold and the plaintiff buyer should recover the costs of

reselling the shares purchased. Capital contributions or other
reasonable expenditures made by the plaintiff to save a business

purchased in a fraudulent transaction have also been held
recoverable.278
The recoverability of these and other costs to the plaintiff depends

on whether a sufficient causal nexus can be established with the

273. See Foster v. Financial Technology Inc., 517 F.2d 1068, 1071-72 (9th Cir. 1975) (buyer
seeking out-of-pocket losses entitled to consequential damages proven with reasonable

certainty; consequential damages also available to plaintiff electing rescissional remedy).
274. See Allis-Chalmers Mfg. Co. v. Gulf & W. Indus., Inc., 372 F. Supp. 570, 588-89 (N.D.

HI. 1974) (short-swing trading) (regular dividends included in general damages; market price
presumed to cover anticipated dividends), modified on other grounds, 527 F.2d 335 (7th Cir.

1975), cert denied, 423 U.S. 1078 (1976); Courtland v. Walston & Co., [1971-1972 Transfer

Binder] Fed. Sec. L. Rep. (CCH) �93,378, at 91,956 (S.D.N.Y. 1972) (seller recovering under
Chasins measure awarded dividends missed); Jennings, supra note 142, at 833 (if plaintiff seller
seeks rescission, courts might consider dividends an essential aspect of specific restitution).
275. See Carras v. Burns, 516 F.2d 251, 259 (4th Cir. 1975) (churning damages include taxes

attributable to trading); Stevens v. Abbott, Proctor & Paine, 288 F. Supp. 836, 851 (E.D. Va.
1968) (portion of capital gains tax, transfer tax, and registration fee attributed to defendant's

churning recovered).
276. See Carras v. Burns, 516 F.2d 251, 259 (4th Cir. 1975) (churning damages include

commissions and service charges); Madigan, Inc. v. Goodman, 498 F.2d 233, 239 (7th Cir. 1974)
(broker's fees recovered); Stevens v. Abbott, Proctor & Paine, 288 F. Supp. 836, 851 (E.D. Va.
1968) (broker's commissions and concessions recovered); Sarlie v. E.L. Bruce Co., 265 F. Supp.
371, 376 (S.D.N.Y. 1967) (broker's commissions recovered).
277. See Fenstermacher v. Philadelphia Nat'l Bank, 493 F.2d 333, 340 (3d Cir. 1974)

(dictum) (expenses incident to submitting bid could be recovered if 10b-5 violation proved).
278. See Madigan, Inc. v. Goodman, 498 F.2d 233 (7th Cir. 1974).
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defendant's fraud. Hence, if causation is adequately established the
plaintiff may be compensated for the loss of the use of funds in the

plaintiff's business, the missed opportunity to earn interest on

invested funds, or the cost of an underwriting aborted because of
fraud.279 Similarly, the costs of litigation (other than monies expended
in the case at bar) may be recovered only if they arise directly from the
fraudulent transaction.280 Claims for interest charges on a loan used to

purchase securities have been rejected when the fraud did not

actually induce the plaintiff to obtain the loan.281 Attorneys' fees
charged in litigating the 10b-5 claim are not recoverable;282 however, if
attorneys' fees are permitted by state law and a state claim is pendent
to the federal cause of action, theymay be recovered.283 In addition to
denying special damages for interest the plaintiff had to pay on a loan
taken out to buy the securities in the fraudulent transaction,284 courts

have also denied the interest expected on the plaintiff's investment.285

279. Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795, 801-03 (2d Cir.) (remand with
instruction that consequential damages appropriate upon proof that funds forcibly borrowed by
defendant parent corporation from the plaintiff subsidiary would have earned more interest if
loaned to another borrower, would have earned more if invested in plaintiff's business, or that
underwriting aborted by loan would have been more profitable than interest rate paid by the

parent), cert denied, 414 U.S. 908 (1973); see Madigan, Inc. v. Goodman, 498 F.2d 233, 239-40
(7th Cir. 1974) (compensation allowable for lost alternative use of money; if more than market
rate of interest sought, plaintiff must prove with certainty that better investment would have
been made); notes 357-385 infra and accompanying text.

280. See Madigan, Inc. v. Goodman, 498 F.2d 233, 239 (7th Cir. 1974) (expenses of related
litigation not permitted because not a direct consequence of defendants' alleged fraud); Lanning
v. Serwold, 474 F.2d 716, 718-19 (9th Cir. 1973) (10b-5 defendant fraudulently induced third
parties to seek rescission of sale to 10b-5 plaintiff; plaintiff could recover legal costs of

successful defense).
281. See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 384 F. Supp. 507, 526 (S.D.N.Y.)

(cost of credit to acquire stock disallowed because impossibility of sale not proved), modified,
516 F.2d 172 (2d Cir. 1975), rev'd on other grounds, 97 S. Ct. 926 (1977).
282. SeeMitchell v. Texas GulfSulphur Co., 446 F.2d 90, 106 (10th Cir. 1971) (attorneys' fees

not outlays attributable to defendant's fraud), cert, denied, 405 U.S. 918 (1972); Stevens v.

Abbott, Proctor & Paine, 288 F. Supp. 836, 848-49 (E.D. Va. 1968) (general rules against
attorneys' fees applied to 10b-5 cases).
Nevertheless, the narrow bad faith exception to the general prohibition on attorneys' fees is

viable in the 10b-5 context and will permit an award in appropriate circumstances. See Ernst &
Ernst v. Hochfelder, 425 U.S. 185, 210 n.30 (1976) (power of court to award attorneys' fees
in 10b-5 context sharply circumscribed by bad faith requirement); Straub v. Vaisman & Co.,
Inc., 540 F.2d 591, 599-600 (3d Cir. 1976) (attorney's fees not permitted under 10b-5 if bad

faith inherent in cause of action but permitted if bad faith in course of litigation).
283. Young v. Taylor, 466 F.2d 1329, 1338 (10th Cir. 1972) (attorneys' fees award permitted

if authorized by state blue sky statute).
284. See note 281 supra.
285. See Herzfeld v. Laventhol, Krekstein, Horwath & Horwath, 378 F. Supp. 112, 129

(S.D.N.Y. 1974), modified, 540 F.2d 27 (2d Cir. 1976).
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Punitive Damages

Although punitive damages, like attorneys' fees, may be recovered
under a pendent claim if state law permits,286 a plaintiff cannot
recover them if his cause of action is predicated solely upon an alleged
breach of rule 10b-5.287 The legislative history of section 10(b) of the
1934 Act does not address the question of punitive damages;288
however, the traditional purposes of such awards in deterring other

breaches, exacting retribution, and giving plaintiffs an incentive to sue

are offset by the possibility of bankrupting a first-time offender, the
unfairness of imposing the burden of payment on innocent stock
holders when assessed against a public corporation, the potential
procedural problems that arise when there is more than one plaintiff,
and the questionable need for added deterrence.289

286. See, e.g., Flaks v. Koegel, 504 F.2d 702, 706-07 (2d Cir. 1974) (remand for evidentiary
hearing on pendent punitive damage claim); Coffee v. Permian Corp., 474 F.2d 1040, 1044 (5th
Cir.) (exemplary damages awarded if allowed by state law and state law claim included in 10b-5

suit), cert denied, 412 U.S. 920 (1973); Young v. Taylor, 466 F.2d 1329, 1338 (10th Cir. 1972)
(punitive damages awarded upon proof that defendants' representations malicious, oppressive
and intentional according to Utah general law; section 28(a) not intended to ban recovery under
state law).
287. See, e.g., Flaks v. Koegel, 504 F.2d 702, 706 (2d Cir. 1974) (well established that no

punitive damages recoverable for section 10(b) violations); Young v. Taylor, 466 F.2d 1329,
1337 (10th Cir. 1972) (punitive damages not recoverable in claim asserted solely under rule
10b-5); Richardson v. MacArthur, 451 F.2d 35, 45 (10th Cir. 1971) (10b-5 recovery limited to
actual damages); de Haas v. Empire Petroleum Co., 435 F.2d 1223, 1232 (10th Cir. 1970)
(punitive damages not allowed in private rule 10b-5 action). Contra, Hecht v. Harris, Upham &
Co., 283 F. Supp. 417, 444-45 (N.D. Cal. 1968) (dictum) (because 10b-5 private right of action
based on general tort principles, punitive damages permitted if appropriate; not necessary here),
modified, 430 F.2d 1202 (9th Cir. 1970).
288. de Haas v. Empire Petroleum Co., 435 F.2d 1223, 1230 (10th Cir. 1970).
289. Id; see Globus v. Law Research Serv., Inc., 418 F.2d 1276, 1285 (2d Cir. 1969) (if sum of

liabilities constituting actual damages may bankrupt otherwise honest broker, no need to

provide added deterrence and incentive to sue), cert denied 397 U.S. 913 (1970); Green v. Wolf
Corp., 406 F.2d 291, 303 (2d Cir. 1968) (no effective retribution if burden falls on all
stockholders of publicly held corporation), cert denied, 395 U.S. 977 (1969).
District courts have been extremely reluctant to award punitive damages on policy grounds.

See Hecht v. Harris, Upham & Co., 283 F. Supp. 417, 445 (N.D. Cal. 1968) (dictum) (punitive
damages could be awarded under tort law; not needed here because sufficient prejudgment
interest awarded and defendant broker subject to professional disciplinary proceeding),
modified 430 F.2d 1202 (9th Cir. 1970); Stevens v. Abbott, Proctor & Paine, 228 F. Supp. 836,
848 (E.D. Va. 1968) (dictum) (punitive damages impliedly available on tort theory but not
needed because deterrent value slight, injury to broker's reputation sufficient deterrence, and
because of desire to avoid unjust enrichment of plaintiff). Further, the courts of appeals have
reversed those district courts that have found the policy balance to justify punitive damages. See
de Haas v. Empire Petroleum Co., 435 F.2d 1223, 1230-32 (10th Cir. 1970), rev'g 302 F. Supp.
648 (D. Colo. 1969) (punitive damages awarded on tort theory because aggravated scienter
demonstrated); cf. Globus v. Law Research Serv., Inc., 418 F.2d at 1278, rev'g 287 F. Supp. 188,
193-94 (S.D.N.Y. 1968) (punitive damages awarded for violation of section 17(a) of Securities
Act of 1933 on tort theory).
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Because the circumstances of each case raise different policy
considerations, it is theoretically possible that punitive damages
could be levied against a 10b-5 defendant on policy grounds.290 This
possibility is probably precluded, however, by section 28(a) of the
1934 Act,291 which limits recoveries in suits arising under the Act to
actual damages.292 While there had been some controversy over

whether section 28(a) applied to implied causes of action such as

those under 10b-5 ,
293 in Affiliated Ute Citizens v. United States294 the

Supreme Court held that the correct measure of damages was

determined under section 28(a).295 While the Court did not address
the issue of punitive damages specifically, following Ute courts have

adopted its rationale in denying such recoveries.296

Limitations on General and Special Damages

recovery limited to causally related losses

After the 10b-5 plaintiff has established that the defendant has
violated the rule and that the violation caused the plaintiff's injury�
and thus proved the elements of a 10b-5 breach�the court must

make a distinct inquiry into the causal nexus between the plaintiff's

290. At least one commentator has concluded that punitive damages should be permitted
pursuant to a 10b-5 claim if the circumstances are appropriate. See Elson, The Meaning of J.I.
Case v. Borak�Remedies Available for Violation ofProxy Rules Under the Federal Securities Act,
23 Sw. L.J. 609, 617 (1969).
291. 15 U.S.C. �78bb(a) (1970).
292. One court has explored the policies behind the 1934 Act and concluded that "actual

damages" cannot include punitive damages. See Green v. Wolf Corp., 406 F.2d 291, 302-03 (2d
Cir. 1968), cert denied 395 U.S. 977 (1969).
293. Compare de Haas v. Empire Petroleum Co., 435 F.2d 1223, 1230 (10th Cir. 1970)

(whether to award punitive damages decided by reference to policies underlying Act, not section
28(a)) and Hecht v. Harris, Upham & Co., 283 F. Supp. 417, 445 (N.D. Cal. 1968) (section 28(a)
only applies to express statutory causes of action), modified, 430 F.d 1202 (9th Cir. 1970) and
Baumel v. Rosen, 283 F. Supp. 128, 145 (D. Md. 1968) (dictum) (section 28(a) apears to apply
only to suits authorized by the Act), aff'd in relevant part, 412 F.2d 571 (4th Cir. 1969), cert.
denied, 396 U.S. 1037 (1970) with Richardson v. MacArthur, 451 F.2d 35, 45 (10th Cir. 1971)
(section 28(a) limitation on 10b-5 recovery clear and binding) and Green v.Wolf Corp., 406 F.2d
291, 302 (2d Cir. 1968) (punitive damages not recoverable under 10b-5 because section 28(a)
limits recovery to actual damages), cert, denied, 395 U.S. 977 (1969).
294. 406 U.S. 128 (1972).
295. Id at 155.

296. See Gould v. American-Hawaiian S.S. Co., 535 F.2d 761, 784 (3d Cir. 1974) (section
28(a) limits recovery to actual as distinguished from punitive damages); Carras v. Burns, 516
F.2d 251, 259-60 (4th Cir. 1974) (section 28(a) is one reason for denying punitive damages).
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loss and the fraud to determine damages.297 As in any tort case, the

requirement of cause in fact prevents recovery if the entire loss is
attributable to some agent other than the defendant's violation;298
thus, a plaintiff may not recover if his foolishness caused the entire
loss.299 For example, inMitchell v. Texas GulfSulphur Co. 300 the Tenth
Circuit found that the unreasonable failure of some plaintiffs to

become aware of a highly publicized curative statement was the cause

of their injury, rather than their reliance on defendant's earlier

misrepresentations, and denied all recovery.301
The more difficult question involves the application of the doctrine

of proximate cause to limit or preclude recovery. A few courts have

required only a showing of causation in fact and have permitted the

plaintiff to recover without further inquiry into the strength of the
nexus between the actual loss and the violation.302 Nevertheless, the
majority will not permit recovery if the link is too remote; some

element of foreseeability or certainty must be established and
speculative awards will not be allowed.303 In making this determina
tion, a court should consider the lapse of time, the number and impact
297. Gould v. American-Hawaiian S.S. Co., 535 F.2d 761, 782 (3d Cir. 1976); see, e.g.,

Affiliated Ute Citizens v. United States, 404 U.S. 128, 153-54 (1972) (once fraud and loss
established, plaintiffs' proof that reliance on fraud caused loss leads to recovery); Crane Co. v.
American Standard, Inc., 490 F.2d 332, 344 (2d Cir. 1973) (dictum) (by implication) (causal
relationship between defendant's misrepresentation and plaintiffs loss must not be too remote);
Hickman v. Groesbeck, 389 F. Supp. 769, 779 (D. Utah 1974) (to recover damages, plaintiff
must show that misrepresentation or omission caused loss). See generally 5 A Jacobs, supra
note 6, �64.02; Cobine, supra note 134, at 653-67.
298. See Mutual Shares Corp. v. Genesco, Inc., 384 F.2d 540, 547 (2d Cir. 1967) (depression

in value of plaintiffs stock resulted from defendant corporation's managerial decisions and not
from defendant's fraudulent security purchase); Campbell, Elements of Recovery Under Rule
10b-5: Scienter, Reliance, and Plaintiff's Reasonable Conduct Requirement, 26 S.C.L. Rev. 653,
680-81 (1975) (causation in fact essential to recovery).
299. See Cobine, supra note 35, at 666-67, 667 n.79 (defendant should not be held liable if

plaintiff's foolishness or breach caused loss).
300. 446 F.2d 90 (10th Cir. 1971), cert, denied, 405 U.S. 918 (1972).
301. Id at 103. See also Fridrich v. Bradford, 542 F.2d 307, 320 (6th Cir. 1976) (no recovery

because no relationship between plaintiffs' sales on openmarket and defendants' insider trading
with third parties without full disclosure; investors must accept risk of trading on open market
without complete information), cert denied, 97 S. Ct. 767 (1977).
302. See, e.g., Chasins v. Smith, Barney & Co., 438 F.2d 1167, 1172-73 (2d Cir. 1970)

(although no showing of actual loss due to violation when market factors affected value, recovery
permitted upon showing plaintiff buyer relied on defendant's actions); Shapiro v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 353 F. Supp. 264, 275-79 (S.D.N.Y. 1972) (causation in fact
necessary connection), aff'd sub nom. SEC v. Shapiro, 494 F.2d 1301 (2d Cir. 1974); Robinson v.
Cupples Container Co., 316 F. Supp. 1362, 1366 (N.D. Cal. 1970) (once violation, reliance and
loss shown, no requirement that loss be proximately caused by violation); Cobine, supra note

134, at 656 (materiality and reliance are cause-in-fact elements).
303. See, e.g., Schlick v. Penn-Dixie Cement Corp., 507 F.2d 374, 380-81 (2d Cir. 1974)

(plaintiff must show that misrepresentation not only induced vote for merger but also caused
economic harm); Hecht v. Harris, Upham & Co., 430 F.2d 1202, 1212 (9th Cir. 1970) (no



1150 The Georgetown Law Journal [Vol. 65:1093

of other factors, and the extent to which the defendant's conduct
created a continuous and active potential for harm.304 Although the
policies of the 1934 Act demand a liberal reading to provide
compensation for losses suffered,305 if the connection between the
transaction and the harm is too attenuated recovery is not

permitted.306
In awarding consequential damages, courts particularly focus on the

closeness of the links between a defendant's fraud and a plaintiff's
loss. In Zeller v. Bogue Electric Manufacturing Corp.301 the Second
Circuit said:

A plaintiff seeking consequential damages . . . must
establish the causal nexus with a good deal of certainty.
Since consequential damages are an addition to or in lieu of
what would ordinarily constitute a fair recovery, there is no
room here for applying the liberal principles [espoused in

prior cases arising in a different context], where some

liberality is required to enable an injured plaintiff to recover
anything.308

*

c

In a footnote, the court elaborated on the first sentence: "We would
see nothing wrong in a principle varying the required degree of
certainty somewhat inversely with the depth of the fraud."309

recovery for elements of claim not proximately caused by violation); Herpich v. Wallace, 430
F.2d 792, 810 (5th Cir. 1970) (remanded for factual determination of proximity of loss and

fraudulently induced merger); Globus, Inc. v. Law Research Serv., Inc., 287 F. Supp. 188, 198
(S.D.N.Y. 1968) (some evidence that price drop due to external market factors, but because
damages from nondisclosure foreseeable, entire loss recovered).
304. Miller v. Schweickart, 413 F. Supp. 1062, 1067-68 (S.D.N.Y. 1976).
305. See Gould v. American-Hawaiian S.S. Co., 535 F.2d 761, 782 (3d Cir. 1976) (if security

violation at issue, risk of uncertainty of damages on defendant because policy of Act to provide
redress if possible); Swanson v. American Consumers Indus., Inc., 475 F.2d 516, 522 (7th Cir.

1973) (Sprecher, J., concurring in relevant part) (Congress intended lesser burdens for private
litigant to prove causation in securities law cases).
306. See Miller v. Schweickart, 413 F. Supp. 1062, 1067-68 (S.D.N.Y. 1976) (plaintiffs

argument that concealment of early transaction substantially caused collapse of corporation
rejected as sheer speculation); McLaughlin v. Campbell, 410 F. Supp. 1321, 1324 (D. Mass.
1976) (causal connection too attenuated even with liberal reading accorded section 10(b)).
307. 476 F.2d 795 (2d Cir.), cert denied, 414 U.S. 908 (1973).
308. Id. at 803 (footnote omitted); accord, Madigan, Inc. v. Goodman, 498 F.2d 233, 238-39

(7 th Cir. 1974) (causal nexus needed; nexus insufficient if damages are not a direct consequence
of the fraud and were not foreseeable).
309. 476 F.2d at 803 n.ll.
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MULTIPLE CAUSATION

The issue of multiple causation is a supplementary problem
stemming from the requirement that the defendant's act must cause

the plaintiff's loss and raises the question whether a defendant is
liable for the full amount of a plaintiff's loss if the defendant's

misrepresentation, omission, or other 10b-5 breach caused only a

portion of that loss.310 The courts must decide whether a defendant
should be required to pay for those losses possibly caused by events

unrelated to the fraudulent act, and bear the risk of loss when it is
difficult or impossible to segregate those aspects of loss caused by
other factors. Some authorities suggest that a defendant is properly
liable only for losses caused by his own violation,311 and that the

plaintiff is limited to actual damages caused thereby.312 Other courts
have awarded recovery to a plaintiff who was fraudulently induced to
enter a transaction that was fair313 and have imposed the risk of

uncertainty as to the amount of damages on the wrongdoer.314 The
element of causation necessary to prove a breach of the Rule is
satisfied even if the fraudulent act is only a substantial factor in

determining the course of conduct that resulted in the plaintiff's
loss.315 Most authorities treatingmultiple causation in the context of a

particular measure of damages conclude that the defendant is liable
for all losses, no matter how caused. This issue should be analyzed by

310. The question of allocation of loss stemming from a single transaction differs from the
issue of who is responsible for the entire loss flowing from one of a series of transactions. See
note 329 infra and accompanying text.

311. See, e.g., Bonime v. Doyle, 415 F. Supp. 1372, 1384 (S.D.N.Y. 1976) (plaintiffs claim
for $ 12 million reduced to $2.5 million to discount portion of loss due to generalmarket decline);
Gold v. DCL, Inc., 399 F. Supp. 1123, 1130 (S.D.N.Y. 1973) (drop in price after purchase but
before publication correcting material omission most likely due to market conditions; no

recovery unless plaintiff proves loss caused by leakage of damaging information); Cutner v.

Fried, 373 F. Supp. 4, 12 & n.22 (S.D.N.Y. 1974) (court took judicial notice of drastic stock
market decline; recovery limited to losses causally linked to defendant's fraudulent acts);
McDowell, Director's Liability in Securities Transactions, 22 Bus. Law. 76,85 (1966) (defendant's
liability should be limited to what is reasonably foreseeable as a result of his acts); Painter, supra
note 234, at 1369-70 (same).
312. See notes 8-33 supra and accompanying text.

313. While the fairness of the transaction ehminates the possibility of out-of-pocket damages,
recovery may be allowed under other measures of damages. Compare Hickman v. Groesbeck,
389 F. Supp. 769, 779 (D. Utah 1974) (no recovery when misrepresentation had no effect on
fairness of transaction) with Chasins v. Smith, Barney & Co., 438 F.2d 1167, 1171-73 (2d Cir.
1970) (recovery for defendant's market-making permitted although transaction arguably fair).
314. See Gould v. American-Hawaiian S.S. Co., 535 F.2d 761, 782 (3d Cir. 1976) (policy of

Act requires wrongdoer to bear risk of uncertainty of loss); cf. Sarlie v. E. L. Bruce Co., 265 F.
Supp. 371, 375-76 (S.D.N.Y. 1967) (if defendant's default prevents plaintiffs ascertainment of
true extent of manipulation, no need to prove damages with great certainty).
315. See 5 A. Jacobs, supra note 6, �64.02, nn.14-15.
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inspecting the impact of multiple causation on each measure of
general damages.
Under the out-of-pocket measure, all components of the measure

are computed as of the time of the fraudulent transaction, and thus
the same event establishes all elements necessary to compute the
damage award. It therefore is impossible to have the type of multiple
causation problem that occurs because an unrelated event intervenes
between the time of the fraudulent transaction and a subsequent
event, such as the judgment.316 The benefit-of-the-bargain measure

similarly presents no causation difficulty because its constituent
elements are also determined on the date of the fraudulent
transaction.317
The Chasins measure of damages is used by courts that wish to

compensate the plaintiff even though his damages under the out-of-

pocket measure are zero.318 If there are no out-of-pocket damages, the
defendant's fraud caused the plaintiff no loss as of the time of the
transaction. Any loss recoverable through the Chasins measure would
have to arise after the transaction, and would usually be unrelated to

the defendant's fraud.319 In the Chasins case itself, the plaintiff's loss
came after he was duped into purchasing shares and seemed to result
from a general market slump which had no connection with the
defendant's fraud.320 If courts used multiple causation concepts to

limit damages under the Chasins measure to those caused by the
defendant's fraud, recovery would equal the out-of-pocket measure;
this, however, conflicts with the fundamental purpose of Chasins�to

316. See Green v. Occidental Petroleum Corp., 541 F.2d 1335, 1344 (9th Cir. 1976) (Sneed,
J., concurring) (out-of-pocket measure accomplishes purpose of rule without subjecting
defendant to damages caused by events resembling natural disasters); Note, supra note 55, at
175 (out-of-pocket measure eliminates possibility of recovering differences in value caused by
circumstances other than fraud); notes 37-60 supra and accompanying text.

Nevertheless, there may be other factors affecting price simultaneously with the defendant's
acts. See Sarlie v. E.L. Bruce Co., 265 F. Supp. 371, 375 (S.D.N.Y. 1967) (estimated out-of-

pocket losses on 10b-5 counterclaim recovered despite failure to establish impact of plaintiffs
manipulations on value of stock relative to other factors; plaintiffs default in pretrial discovery
effectively prevented defendant from ascertaining true extent of manipulation).
317. This measure eliminates the potential problem of simultaneous multiple causation,

which can distort the consideration component of the out-of-pocketmeasure . See note 316 supra.
318. See notes 91-99 supra and accompanying text.

319. This is the holding of the Chasins case. See Chasins v. Smith, Barney & Co., 306 F. Supp.
177, 178-79 (S.D.N.Y. 1969), aff'd, 438 F.2d 1167, 1173 (2d Cir. 1970).
320. 19 Kan. L. Rev. 339, 346-47 (1971); see Note, Securities Regulation�Rule 10b-5 and

Over-the-Counter Markets�Market Making as a Material Fact, 45 Tul. L. Rev. 668, 672-73

(1971) (questionable that defendant's acts caused plaintiffs loss).
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provide a redress where no damages can be proved under the out-of-

pocket measure. Therefore, multiple causation concepts should not

preclude a plaintiff from recovering under the Chasins measure of

damages for losses caused by factors unconnected with the
defendant's fraud.321 Because the cover measure of damages is the
reverse of the Chasins measure, the above conclusions regarding the
effect of multiple causes on the Chasins measure should also govern
the cover measure.

Rescission with specific restitution or rescissional damages
compensate the plaintiff for all losses irrespective of cause.322 The

property exchange contemplated by rescission and specific restitution
takes place regardless of how much time has elapsed since the
fraudulent transaction and without regard to events unrelated to the

original fraud. Nevertheless, the possibility of recovery for loss due to
causes wholly unrelated to the fraud is mitigated considerably
because the plaintiff loses his right to obtain rescission if he does not
sue promptly after he has notice of the fraud,323 and because a court
will grant rescission only if it is equitable to do so.324 While there is
thus some protection against a plaintiff delaying his suit in the hope
that some favorable event will occur, the defendant has no solace as to
external changes between the time the complaint is filed and the time
of judgment, often many years later. Rescissional damages, available
when the parties cannot effect the contemplated exchange by
rescission and specific restitution, follow the same approach to

multiple causation as rescission and specific restitution.
Finally, the windfall measure awards the plaintiff any profits

realized by the defendant,325 and like the rescissional remedies allows
the plaintiff to recover profits that accrue years after the fraudulent
transaction.326 Because external developments do not reduce the

321. See Pierre J. LeLandais & Co. v. MDS-Atron, Inc., 387 F. Supp. 1310, 1330-31
(S.D.N.Y. 1974) (plaintiffs obtained full damages even though premerger price of stock received
in merger declined for reasons unrelated to misrepresentations), rev'd, 543 F.2d 421 (2d Cir.
1976), cert, denied, 97 S. Ct. 786 (1977).
322. See generally notes 107-67 supra and accompanying text.

323. See Fox v. Kane-Miller Corp., 398 F. Supp. 609, 630 (D. Md. 1975) (plaintiff with
knowledge of untruths at least one year before suit not entitled to rescission).
324. See notes 124-34 supra and accompanying text.

325. See notes 168-86 supra and accompanying text.

326. See Taylor v. Janigan, 230 F. Supp. 858, 859 (D. Mass. 1964) (two year interval between
fraudulent transaction and resale), aff'd 344 F.2d 781 (1st Cir.), cert denied, 382 U.S. 879
(1965).
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defendant's liability, a radical improvement in the general economy
cannot serve the defendant buyer as a defense to a windfall damage
award. Courts will not, however, award a plaintiff that portion of the

profit created after the fraudulent transaction by the defendant's
special efforts.327 Thus, the defendant cannot reduce the amount of

plaintiff's windfall damages unless the external event resulted from
defendant's special efforts.
A portion of a loss not caused by a 10b-5 violation may be so closely

linked to the violation that a claimant can recover the entire loss even

under those multiple causation concepts most adverse to the plaintiff.
For example, a company falsely represents that it is in sound financial

shape and on the basis of that representation a plaintiff purchases the
company's stock for $10 a share. The stock falls to $7 as the result of
disclosure of the true financial condition, and thereafter the company

goes bankrupt and the shares become worthless because of an

unforeseeable downswing in the national economy. If the company
would have survived had the representation of its financial condition
been accurate, the misrepresentation should be deemed the cause of

the entire $10 per share loss, rather than the misrepresentation
causing a $3 loss and an external event causing the remaining $7
loss.328
The effect of multiple causes on the damages recoverable for a

single transaction is distinct from the issue of who is responsible for
the entire loss flowing from one of a series of transactions. When a

plaintiff engages in a series of transactions, some of which are caused

by the defendant and others by the plaintiff, the defendant is liable

only for damages stemming from the transactions that he caused.329

DUTY TO MITIGATE

Some have suggested that general damages should be reduced, in
whole or in part, because the plaintiff has a duty tomitigate. This duty
would occur where a defrauded seller could have bought the security
after the fraudulent transaction for less than his selling price, or where

327. See, e.g., Thomas v. Duralite Co., 524 F.2d 577, 586 (3d Cir. 1975) (damage award
remanded to be reduced by amount due solely to defendant's efforts); Rochez Bros. v. Rhoades,
491 F.2d 402, 412 (3d Cir. 1974) (because no showing that defendant's aggressive and

enterprjsing management constituted special effort outside his regular duties, no reduction in

damage award), cert denied, 425 U.S. 993 (1976); Janigan v. Taylor, 344 F.2d 781, 787 (1st Cir.
1965) (no recovery for accretions in value due to defendant's special efforts).
328. See Note, supra note 52, at 586 n.145.

329. See Fey v. Walston & Co., 493 F.2d 1036, 1055 (7th Cir. 1974) (in churning case,

plaintiff may not recover for transactions he actually requested).
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a duped buyer could have sold his security after his purchase for more
than the purchase price used in calculating damages.
Mitigation of damages should not be confused with two other

concepts. First, mitigation focuses on the plaintiff's ability to buy or
sell and not on his actual purchase or sale of a security after the
fraudulent transaction. The actual purchase or sale, however, may or
may not establish one element of the measure of general damages. For
example, the price at which a plaintiff purchases or sells before he
discovers or should have discovered the fraud is one of the two figures
used to compute the cover measure and the Chasins measure.

Secondly, the formulas for the cover measure and the Chasins
measure both contain a concept somewhat akin to mitigation in that
the plaintiff's damages are set as if he bought or sold before the end of
a reasonable time after he discovers or should have discovered the
fraud.

Policy arguments can be made for and against a plaintiff's duty to
mitigate. In Harris v. American Investment Co. 330 the United States
District Court for the Eastern District of Missouri denied recovery to
a defrauded buyer who did not sell his shares when, after discovering
the fraud, the stock's market price rose above his purchase price. The
trial court reasoned that the plaintiff was hurt by his decision to keep
the stock and not by the defendant's fraud in connection with the
plaintiff's purchase.331 The Eighth Circuit reversed, however,
stressing that the plaintiff's second investment decision to hold the
stock was unrelated to the defendant's fraud and had no bearing on

the amount of damages.332 Another argument advanced to support a
duty to mitigate is that 10b-5 protects only innocent claimants, not
those who lose their innocence by waiting to see which way their
investment turns out. In Smith v. Manausa333 a misleading balance
sheet induced the plaintiff to transfer his restaurant leasehold interest
in exchange for stock.334 The contract of sale included a provision
requiring reconveyance of the leasehold interest to the plaintiff
without court proceedings if the corporation defaulted. Because the
plaintiff failed to invoke the reconveyance provision after the
corporation's financial distress became apparent, the United States
District Court for the Eastern District of Kentucky denied recovery on

330. 378 F. Supp. 894 (E.D. Mo. 1974), rev'd, 523 F.2d 220 (8th Cir. 1975).
331. Id. at 900-01.
332. 523 F.2d at 228; accord, Voege v. Ackerman, 364 F. Supp. 72, 73 (S.D.N.Y. 1973)

(proxy rules) (plaintiff s decision to retain stock despite ability to resell for amount in excess of
damages does not immunize defendant's wrongdoing).
333. 385 F. Supp. 443 (E.D. Ky. 1974), aff'd in relevantpart, 525 F.2d 353 (6th Cir. 1976).
334. Id. at 445-46.



1156 The Georgetown Law Journal [Vol. 65:1093

the ground that 10b-5 does not protect plaintiffs who have lost their
innocence.335
The plaintiffs must act promptly to secure rescission or rescissional

damages, and other measures of general damages by their terms

preclude speculation by plaintiffs. A plaintiff clearly cannot increase
his damages if the security's price moves adversely after the date as of
which damages are computed. Correspondingly, price movements
after that date that are favorable to the plaintiff arguably should not
lessen his damages.
Although some cases reach the opposite conclusion,336 the elements

of the various measures of general damages provide an argument that
a plaintiff should have no duty to mitigate damages. Under the out-of-
pocket measure, where the size of the damage award is fixed at the
time of the fraudulent transaction, a duty to mitigate should not be
imposed because nothing that happens after that date could affect the
measure of damages.337 For example, a duped seller can obtain
substantial damages under the out-of-pocket measure even though
the security he sold became worthless by the time of trial. But he
would not receive damages in this type of situation if he had a duty to
mitigate by repurchasing the security he fraudulently was induced to
sell.338
The obverse of this situation occurs where a defrauded buyer holds

on to the security while its fair value rises above the fair value on the
date of his purchase. The better reasoned cases do not alter the out-

of-pocket damages available to a duped buyer in this situation.339

335. Id. at 454; accord, Foster v. Financial Technology Inc., 517 F.2d 1068, 1072 (9th Cir.

1975) (once reasonable man would have protected self from further loss, chain of causation

broken).
336. E.g., Foster v. Financial Technology Inc., 517 F.2d 1068, 1072 (9th Cir. 1975).
337. See notes 39-40 supra and accompanying text.

338. Correspondingly, a defrauded seller cannot increase his damages if the fair value of the
security increases after the fraudulent trade. See note 51 supra and accompanying text.

339. An example of this situation is where the plaintiff buys a share of stock for $ 10when its fair
market value is only $8. His damages under the out-of-pocketmeasure are $2 ($10-$8). But what
are the consequences if the stock price rises to $ 1 3 before he sells? A defendantmight argue that
the fair value of the security on the date of the transaction could not be $8 if the market price never
declined below $10. But the fair value is a question of fact and several other explanations can

justify this type of price movement. First, the price of the stock could have gone to $15 prior to
the disclosure of the true facts and then dropped to $13 when an announcement was made.

Secondly, the concealed unfavorable facts might have been released at the same time as very

favorable data that developed after the transaction and the market rose because the favorable

data was more important than the concealed unfavorable facts. Thirdly, the market price might
have increased due to disclosure of other favorable information, but the market did not rise as

quickly as it otherwise would have because the unfavorable data slowly leaked to an ever-

widening circle of investors.
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Some courts adopt a hybrid out-of-pocket measure that permits a

defrauded buyer to obtain the fair value of the consideration he paid,
determined as of the date of the fraudulent sale, minus the fair value
of the security he bought, determined on the date he discovered the
fraud. The Eighth Circuit has held that the defrauded buyer has no

duty to mitigate damages under this test,340 and it therefore seems to

follow that a duped seller need not mitigate his damages under the

hybrid out-of-pocket rule.
The Chasins measure of damages is similar to the hybrid out-of-

pocket rule, and, by analogy, a plaintiff relying on the Chasins
measure has no duty to mitigate damages.341 Because the benefit-of-

the-bargain measure also fixes the size of the damage award on the
date of the fraudulent transaction, there should be no duty to

mitigate, just as there is none under the out-of-pocket measure.342
The equitable remedies of specific restitution, rescissional dam

ages, and windfall damages look to the defendant's profit for the
measure of loss. Any duty to mitigate, beyond the requirement that
the plaintiff must sue promptly after discovery of the fraud,343 is
therefore inappropriate here also. In sum, it could be argued that no
duty to mitigate damages should be imposed under any measure a

plaintiff invokes.
The other side of the coin from a plaintiff's obligation to mitigate

damages is a defendant's right to mitigate damages. This situation

might arise where a defendant purchaser contends he has an option to
return the security and thereby reduce the plaintiff's loss, or where a

defendant who exchanged his security for the plaintiff's property
seeks to reduce the plaintiff's damages by returning that property. If
the plaintiff wishes only monetary damages, a defendant has no right
to mitigate in either case.344

340. See Harris v. American Inv. Co., 523 F.2d 220, 228 (8th Cir. 1975) (inappropriate to

require purchaser of long term investment to sell prematurely for benefit of defrauding
defendant).
341. See notes 98-99 supra and accompanying text. Because the cover measure of damages is

the reverse of the Chasins measure, the conclusions concerning the Chasins measure should also
apply to the cover measure.

342. See notes 337-39 supra and accompanying text.
343. See Estate Counseling Serv., Inc. v. Merrill Lynch, Pierce, Fenner & Smith, 303 F.2d

527, 532 (10th Cir. 1962) (in view of speculative nature of transaction injured party must act
promptly or lose right to rescind); Marth v. Industrial Incomes Inc., 290 F. Supp. 755, 759
(S.D.N.Y. 1968) (plaintiffs duty to sue promptly).
344. Restatement of Restitution �151, comment a, at 599 (1937) (if property tortiously

acquired no privilege to return it in mitigation of damages).
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Althoughmitigation focuses on the plaintiff's ability to buy and sell,
and not on his actual purchase or sale, this latter event is closely
related to mitigation and may have an impact on the duty to mitigate.
Most cases reduce a plaintiff's damages by the profit he makes on

reselling the securities he was defrauded into buying.345 This seems to
be the wrong approach for no adjustment should be made for
measures of general damages that fix the recovery at the time of the
fraudulent transaction.346 It follows that damages should not be
diminished under these measures when a plaintiff seller repurchases
shares for less than he was defrauded into selling them. The
conclusion of those cases is also incorrect with respect to the other
measures of damages that fix the amount of compensation after the
date of the questionable trade. If a defrauded buyer resells the
security or a defrauded seller repurchases the security before a

nonsubstantive fraud347 is discovered, he unwittingly passes some of
the loss to another person. His trade aids him to the extent that he
does not bear the entire loss, but this is not to say that he suffers no

loss at all.348 On the other hand, if the plaintiff's second trade takes

place after the fraud is uncovered, he sustains the full loss because the
stock price has adjusted for the correction. In short, his second trade

might affect his damages under a measure that fixes the recovery after
the fraudulent trade and the size of the effect depends on whether the
second transaction occurred before or after a nonsubstantive breach
was discovered.

345. See Wolf v. Frank, 477 F.2d 467, 478 (5th Cir. 1973) (plaintiff can show no damages
because he made $20,000 profit on sale of portion of stock he was defrauded into buying);
Richardson v. MacArthur, 451 F.2d 35, 44 (10th Cir. 1971) (profit on resale by defrauded buyer
reduces damages); Abrahamson v. Fleschner, 392 F. Supp. 740, 749 (S.D.N.Y.) (following Wolf),
decision reserved pending further briefs, 537 F.2d 27 (2d Cir. 1975); Four Seasons Sees. Laws

Litigation, 58 F.R.D. 19, 33 (W.D. Okla. 1972) (losses of classmember arising from his purchases
offset in settlement by any profit realized on the securities); Schaefer v. First Nat'l Bank, 326 F.

Supp. 1186, 1193 (N.D.m. 1970) (plaintiff buyers received more on resale than purchase price so

no injury sustained). But see Pierre J. LeLandais & Co. v. MDS-Atron, Inc., 387 F. Supp. 1310,
1330 (S.D.N.Y. 1974) (no offset of damages by profit on short sale), rev'd, 543 F.2d 421 (2d Cir.

1976), cert, denied, 97 S. Ct. 767 (1977).
346. See notes 338-39, 342-43 supra and accompanying text.
347. A nonsubstantive breach includes misrepresentations and omissions. See 5 A. Jacobs,

supra note 6, � 64.04. For a substantive violation such asmanipulation, disclosure of the infraction
would not necessarily cause the market price to adjust to fair value.
348. See Handwerger v. Ginsberg, [1974-1975 Transfer Binder) Fed. Sec. L. Rep. (CCH)

�94,934, at 97,240 n.3 (S.D.N.Y. 1975); Sirota v. Econo-Car Int'l, Inc., 61 F.R.D. 604, 607

(S.D.N.Y. 1974); Value Line Special Situations Fund Litigation, [1974-1975 Transfer Binder]
Fed. Sec. L. Rep. (CCH) �94,601, at 96,131 n.2 (S.D.N.Y. 1974).
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OTHER DEDUCTIONS FROM DAMAGES

The damage award may also be reduced by the amount of any
benefits received as a result of the transaction. Courts have held that

dividends,349 interim withdrawals from a partnership,350 or any other

distributions that a plaintiff buyer obtains because he retained the
securities reduce the damage award.351 If a plaintiff has not paid the
entire purchase price, damages might be reduced by the amount

unpaid.352 Settlements received from some defendants might reduce
the amount recoverable from others.353 Interest that a defrauded
seller earned on the money he received or that a defrauded buyer
earned on any resale proceeds are deducted from recovery.354 To

prevent unjust enrichment under a restitutionary measure, expendi
tures made by the defendant buyer to enhance the value of assets to

349. See, e.g., Esplin v. Hirschi, 402 F.2d 94, 105 (10th Cir. 1968) (recovery under hybrid out-
of-pocket measure reduced by dividends received), cert denied, 394 U.S. 928 (1969); Courtland
v. Walston & Co., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) �93,378, at 91,956
(S.D.N.Y. 1972) (brokerage fees and loss on purchase of shares less dividends received

recovered); Fox v. Glickman Corp., 253 F. Supp. 1005, 1010 (S.D.N.Y. 1966) (deduction of

dividends from settlement proper if dividends amount to return of capital); cf. Gerstle v. Gamble-
Skogmo, Inc., 332 F. Supp. 644, 650 (E.D.N.Y. 1971) (proxy rules) (restitutionary recovery
reduced by dividends received), modified, 478 F.2d 1281 (2d Cir. 1973). See generally Bromberg,
Rescission Offers, 9 Rev. Sec. 993, 995 (1976) (rescission offers reduced by dividends received).
350. See Abrahamson v. Fleschner, 392 F. Supp. 740, 745-46 (S.D.N.Y.) (interimwithdrawals

from limited partnership reduce damages), decision reservedpending further briefs, 537 F.2d 27

(2d Cir. 1975); Stull v. Kaymarq Consol. Corp., [1969-1970 Transfer Binder] Fed. Sec. L. Rep.
(CCH) �92,508, at 98,366 (S.D.N.Y. 1969) (damages in settlement are purchase price less resale

price and distributions received from partnership).
351. See, e.g., Aixala v. W.E. Hutton & Co., [1974-1975 Transfer Binder] Fed. Sec. L. Rep.

(CCH) �94,981, at 97,392 (S.D.N.Y. 1975) (plaintiff pledged stock to secure note in brokerage
firm; after material nondisclosure revealed, plaintiff must repay interest received on note to

obtain rescission); Rhode v. Hershberger Explorations, Inc., [1972-1973 Transfer Binder) Fed.
Sec. L. Rep. (CCH) �93,713, at 93,158, 93,160 (D. Minn. 1972) (plaintiff awarded amount

invested less amount received as return on oil investment); Gottlieb v. Sandia Am. Corp., 304 F.

Supp. 980, 991 (E.D. Pa. 1969) (rescission remedy; plaintiffs return stock received in fraudulent
transaction plus anything they received as stockholders), aff'd 452 F.2d 510, 516 (3d Cir.), cert
denied, 404 U.S. 938 (1971).
352. See Richardson v. MacArthur, 451 F.2d 35, 43-44 (10th Cir. 1971) (plaintiff paid for

security partially with own cash and partially with borrowed funds, and defendant repaid loan;
recovery reduced by amount of loan unpaid by plaintiff).

353. See Herzfeld v. Laventhol, Krekstein, Horwath & Horwath, 378 F. Supp. 112, 129
(S.D.N.Y. 1974) (plaintiff's claim against auditor who supplied materially misleading financial
report reduced by amount received in settlement with underwriter), modified on other grounds,
540 F.2d 27 (2d Cir. 1976); Schaefer v. First Nat'l Bank, 326 F. Supp. 1186, 1192-93 (N.D. Hi'.
1970) (because plaintiff limited to actual damages, settlement with other defendants reduces
amount owed by nonsettling defendants).
354. See Baumel v. Rosen, 412 F.2d 571, 576 (4th Cir. 1969) (cover measure of damages;

defrauded seller's damages reduced by 6% interest on sale price from date of transaction) cert
denied, 396 U.S. 1037 (1970).
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effectuate a sale are also deducted.355 Finally, a damage award may be
reduced by the amount of profit the plaintiff buyer realizes on the
resale of the securities he was fraudulently induced to buy.356

Interest

Interest plays several roles with respect to 10b-5 damages, but the
most complex aspect is prejudgment interest. The goal of prejudg
ment interest is to compensate the plaintiff for the loss of the use of
his money;357 it is available as an element of damages in both rule
10b-5 private damage actions and SEC suits for ancillary relief.358
Because the interest rate allowed may be generous359 and the period
during which interest accrues can be lengthy,360 the amount of interest
awarded may be quite substantial in relation to other elements of the

damage award.361 In contrast to postjudgment interest, which is

355. See Gerstle v. Gamble-Skogmo, Inc., 332 F. Supp. 644, 650 (E.D.N.Y. 1971) (proxy
rules) (restitutionary recovery reduced by defendant's expenses to improve property that added
to sale value of securities), modified, 478 F.2d 1281 (2d Cir. 1973).
356. See Richardson v. MacArthur, 451 F.2d 35, 44 (10th Cir. 1971) (recovery reduced by

amount of profit on portion of securities resold); note 345 supra and accompanying text.

357. See Cant v. AG. Becker & Co., 384 F. Supp. 814, 815 (N.D. 111. 1974) (prejudgment
interest awarded if plaintiff deprived of beneficial use of his funds). But see Thomas v. Duralite

Co., Inc., 524 F.2d 577, 589 (3d Cir. 1975) (courts should be cautious in exercising discretion to
award prejudgment interest; interest not recovered merely as compensation formoney withheld,
but rather according to fairness).
358. See, e.g., Madigan, Inc. v. Goodman, 498 F.2d 233, 239-40 (7th Cir. 1974) (private action;

defrauded buyer allowed to amend complaint to claim on purchase price of stock for time money
was tied up); Occidental Life Ins. Co. v. Pat Ryan & Assocs., 496 F.2d 1255, 1268-69 (4th Cir.)
(private action; defrauded buyer awarded interest on amount of jury verdict from date of sale),
cert, denied, 419 U.S. 1023 (1974); SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1105

(2d Cir. 1972) (SEC ancillary action; trust established to restore funds to defrauded buyers with
interest from date defendants received proceeds of sale).
359. See Blasdel v. Mullenix, 356 F. Supp. 924, 928 (W.D. Okla. 1971) (10% interest

awarded); Hecht v. Harris, Upham & Co., 283 F. Supp. 417, 444 (N.D. Cal. 1968) (7% interest

awarded), modified on other grounds, 430 F.2d 1202 (9th Cir. 1970). Six percent is the most

common rate. See note 368 infra.
360. The statute of limitations does not begin to run until the plaintiff knows or should have

known of the fraud, which may not be for several years after the fraud. See Schaefer v. FirstNat'l
Bank, 509 F.2d 1287, 1291, 1295-96 (7th Cir. 1975) (fraud executed 1965-1967; role of some

defendants not discovered until 1971-1972). The period of the statute may also be lengthy. See
Fox v. Kane-Miller Corp., 398 F. Supp. 609, 637 (D. Md. 1975) (because rule 10b-5 constitutes

remedial legislation, longer rather than shorter statutes of limitations are appropriate; suit not
barred after three years). In addition, the period from the filing of the complaint to the entry of

judgment can be several years. See SEC v. Texas GulfSulphur Co., 312 F. Supp. 77, 80 (S.D.N.Y.
1970) (complaintMed in 1966), aff'd in relevant part, 446 F.2d 1301 (2d Cir.), cert, denied, 404

U.S. 1005 (1971).
361. See Cant v. AG. Becker & Co., 384 F. Supp. 814, 816 (N.D. El. 1974) (prejudgment

interest more than 50% of general damage award).
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governed by federal statute,362 there is no legislation directing when

prejudgment interest is awarded. Although federal law determines its

availability,363 trial courts are left to their own discretion, guided by
the interests of fairness and equity.364
The amount of the prejudgment interest award varies depending

upon the rate at which it is computed, the principal on which it

accrues, and when the interest period begins and ends. Most cases do
not explain the reason for use of a particular interest rate, but merely
adopt the state interest rate without further discussion. In Fox v.

Kane-Miller Corp.,365 however, the court noted that although the role

interest plays in a federal statutory case is determined by federal law,
the law of the state in which the fraudulent transaction occurred

provides "an appropriate and ready-made guide."366 Application of
the state legal rate is, however, subject to the discretionary equitable
principles which govern the interest award.367 Six percent is the

commonly used rate,368 although courts have awarded other rates.369

Prejudgment interest is calculated on the basis of simple interest
rather than compound interest.370

362. See 18 U.S.C. � 1961 (1970). Postjudgment interest is allowed on any money judgment
in a civil case recovered in a federal district court, calculated from the entry of judgment at the
state's legal rate. It is frequently awarded in 10b-5 cases. See, e.g., Koch Indus., Inc. v. Vosko,
[1972-1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) �93,705, at 93,135 (D. Kan. 1972), aff'd
in rekvantpart, 494 F.2d 713 (10th Cir. 1974); Stevens v. Abbott, Proctor & Paine, 288 F. Supp.
836, 851 (E.D. Va. 1968); Brennan v. Midwestern United Life Ins. Co., 286 F. Supp. 702, 729
(N.D. Ind. 1968), aff'd, 417 F.2d 147 (7th Cir. 1969), cert, denied, 397 U.S. 989 (1970).
363. See Wolf v. Frank, 477 F.2d 467, 479 (5th Cir. 1973) (because 10b-5 creates federal

cause of action, its remedial aspects are also governed by federal law); Fox v. Kane-Miller Corp.,
398 F. Supp. 609, 652 (D. Md. 1975) (federal law governs interest).
364. See, e.g., Green v. Occidental Petroleum Corp., 541 F.2d 1335, 1345 n.8 (9th Cir. 1976)

(Sneed, J., concurring) (prejudgment interest left to sound discretion of trial court); Norte & Co.
v. Huffines, 416 F.2d 1189, 1191 (2d Cir. 1969) (prejudgment interest based on fairness), cert.
denied, 397 U.S. 989 (1970); Fox v. Kane-Miller Corp., 398 F. Supp. 609, 652 (D. Md. 1975)
(factors considered in exercising discretion include fairness, defendants' degree of wrongdoing,
whether interest would be truly compensatory, plaintiff's alternate investment opportunities,
plaintiffs delay before and during the trial, and inflation).
365. 398 F. Supp. 609 (D. Md. 1975).
366. Id. at 652; cf. Royal Indem. Co. v. United States, 313 U.S. 289,297 (1941) (state interest

rate applied in IRS suit against taxpayer).
367. See Speed v. Transamerica Corp., 235 F.2d 369, 374 (3d Cir. 1956) (within equitable

discretionary power of trial court to award interest at 4% in state where legal rate 6%; trial
court's conclusion that plaintiff's delay justified reduction of interest rate to 2% rejected).
368. E.g., Klapmeier v. Telecheck Int'l, Inc., 482 F.2d 247, 252 (8th Cir. 1973); Mitchell v.

Texas Gulf Sulphur Co., 446 F.2d 90, 106 (10th Cir. 1971), cert, denied, 405 U.S. 918 (1972);
Baumel v. Rosen, 412 F.2d 571, 576 (4th Cir. 1969), cert denied, 396 U.S. 1037 (1970).
369. See Speed v. Transamerica Corp., 235 F.2d 369, 374 (3d Cir. 1956) (4% interest rate);

Blasdell v. Mullenix, 356 F. Supp. 924, 928 (W.D. Okla. 1971) (10% interest rate); Hecht v.
Harris, Upham & Co., 283 F. Supp. 417, 444 (N.D. Cal. 1968) (7% interest rate), modified on

other grounds, 430 F.2d 1202 (9th Cir. 1970).
370. Speed v. Transamerica Corp., 235 F.2d 369, 374 (3d Cir. 1956).
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Prejudgment interest is computed on the amount of the general
damage award,371 and may be awarded regardless of the measure of

damages chosen.372- The measure of general damages, however,
determines the base amount on which the interest is computed.
Moreover, unless a plaintiff buyer's resale is a constituent element of
the damage award,373 interest will be allowed on the full amount of

damages only until the plaintiff obtains the proceeds of the resale.

Thereafter, interest should be computed on the damages less the net
proceeds of the resale.374 This reduction prevents reimbursement to
the plaintiff for loss of the use of funds that he has reacquired.
When interest begins to accrue depends on the measure of damages

used. Because the plaintiff cannot recover both interest and general
damages for the same injury, prejudgment interest should not begin
until the date on which the general damage award is fixed.375 For

example, if the interest is computed from the date of the fraud and the

plaintiff's general damages are based on the windfall measure, the

plaintiff would obtain hypothetical earnings as prejudgment interest
compensating for the lost use of investment resources as well as the
actual earnings of those resources during the same period, reflected in
the defendant's profits. Interest from the date of the fraudulent

371. See, e.g., Klapmeier v. Telecheck Int'l, Inc., 482 F.2d 247, 252 (8th Cir. 1973) (jury
instructed to award interest on value of stock sold; value of stock sold basis of general damage
award); Esplin v. Hirschi, 402 F.2d 94, 105 (10th Cir. 1968) (interest awarded on general
damages computed, using hybrid out-of-pocket measure; apparently not on special damages),
cert, denied, 394 U.S. 298 (1969). Nothing in the cases or in the policies underlying the interest
award implies that interest on special damages is impermissible.
372. See, e.g., Thomas v. Duralite Co., 524 F.2d 577, 589 (3d Cir. 1975) (award of

prejudgment interest not inconsistent with windfall damages); Mitchell v. Texas Gulf Sulphur
Co., 446 F.2d 90, 106 (10th Cir.) (interest awarded on damages computed using Chasins

measure), cert, denied, 405 U.S. 908 (1973); Baumel v. Rosen, 412 F.2d 571, 577 (4th Cir. 1969)
(interest awarded on damages computed using windfall measure), cert, denied, 396 U.S. 1037

(1970).
373. See Chasins v. Smith, Barney & Co., 305 F. Supp. 489, 496 (S.D.N.Y. 1969), aff'd, 438

F.2d 1167, 1173 (2d Cir. 1970) (damages equal difference between fair value of securities at

date of purchase and date of subsequent resale).
374. Reeder v. Mastercraft Elec. Corp., 363 F. Supp. 574, 582 (S.D.N.Y. 1973). Profit from a

resale by a defrauded buyer may reduce the size of the damage award by the amount of the profit.
See notes 345-48 supra and accompanying text. Nevertheless, the interest is computed on the full
amount from the date damages are fixed until resale, and thereafter on an amount reduced by the

proceeds of the sale.
375. See, e.g., Baumel v. Rosen, 412 F.2d 571, 576 (4th Cir. 1969) (6% interest accrues from

day after discovery of fraud; same date when damages under cover measure fixed), cert, denied,
396 U.S. 1037 (1970); Rochez Bros. v. Rhoades, 390 F. Supp. 470, 473 (W.D. Pa. 1974)
(windfall damages; interest from date defendant buyer resold shares), aff'd, 527 F.2d 880 (3d
Cir. 1975), cert, denied, 425 U.S. 993 (1976); Chasins v. Smith, Barney & Co., 305 F. Supp. 489,
497 (S.D.N.Y. 1969) (interest from date plaintiff sold shares; resale price established the

measure of damages), aff'd, 438 F.2d 1167 (2d Cir. 1970).



1977] Rule iob-5 Damages 1163

transaction is appropriate, therefore, only when the out-of-pocket,
hybrid out-of-pocket, or benefit-of-the-bargain measure is used.376
Nevertheless, some courts have awarded interest from the filing of the
action,377 or from the defendant's receipt of the proceeds.378
Regardless of when the prejudgment interest begins to accrue, it

terminates at judgment,379 when the statutory right to postjudgment
interest becomes operative.380
Interest also plays a role in a few other areas of 10b-5. First, a

defrauded buyer may be able to obtain interest as windfall

damages.381 Secondly, interest may be recoverable as general
damages under the benefit-of-the-bargain measure.382 Thirdly, dam
ages of a defrauded seller can sometimes be reduced by interest he
earns on the purchase price, and interest on the amount a defrauded

buyer receives when he resells the security at times is a deduction
from his award.383 Fourthly, a plaintiff may not recover as special
damages interest he had to pay on a loan he took out to buy the
securities in the fraudulent transaction.384 Fifthly, a court must use an

interest rate to determine the present value of future payments.385

Availability of Damages Under iob-5 and Other
Remedies for the Same Transaction

Transactions that give rise to 10b-5 liability frequently create a

right in the same plaintiff to raise other causes of action with other

376. Running prejudgment interest from the date of the fraudulent transaction is consistent

with the hybrid out-of-pocket measure because the court looks to the subsequent price of an

actively traded security to determine its fair value on the date of the fraudulent transaction. In

addition, although out-of-pocket damages should be measured on the date the parties are

irrevocably committed to act, a court could properly award prejudgment interest only from the
date the plaintiff lost use of his money; that is, the date of closing or whenever he actually
transferred his funds.
377. See Competitive Assocs. v. Int'l Health Sciences, Inc., [1974-1975 Transfer Binder] Fed.

Sec. L. Rep. (CCH) �94,966, at 97,340 (S.D.N.Y. 1975) (Chasins measure of damages).
378. See SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1105 (2d Cir. 1972) (SEC

restitutionary recovery) (defrauded buyers recover interest from time proceeds given to

defendant).
379. See Reynolds v. Texas Gulf Sulphur Co., 309 F. Supp. 548, 565 (D. Utah 1970) (6%

interest from date stock sold to date of judgment), aff'd in relevantpart sub nom. Mitchell v. Texas
Gulf Sulphur Co., 446 F.2d 90, 106 (10th Cir. 1971), cert, denied, 405 U.S. 918 (1972).
380. See note 362 supra.

381. See notes 168-86 supra and accompanying text.
382. See note 100 supra and accompanying text.

383. See note 354 supra and accompanying text.

384. See note 355 supra and accompanying text.
385. See Bailey v. Meister Brau, Inc., 378 F. Supp. 869, 880-82 (N.D. 111.1973), aff'd 535

F.2d 982 (7th Cir. 1976).
" ' "" '
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remedies386 and also create rights in third parties to seek redress for
different injuries.387 Section 28(a) of the 1934 Act states that "[t]he
rights and remedies provided by this chapter shall be in addition to

any and all other rights and remedies that may exist at law or in

equity; but no person permitted to maintain a suit for damages under
the provisions of [the 1934 Act] shall recover, through satisfaction of

judgment in one or more actions, a total amount in excess of his actual
damages on account of the act complained of."388 This clause has been
construed to preserve all state common law and statutory remedies,
even those that permit compensation in excess of actual damages
through awards of punitive damages or attorneys' fees.389 The section
does not stop two or more people from recovering amounts up to their
respective actual damages if the defendant's action injures both of
them. As one commentator stated, "There is little reason for allowing
[a defendant] to escape one liability simply because he has managed
to incur another."390
Because section 28(a) refers to "a suit for damages" and to "actual

damages," it should not limit restitutionary recoveries and equitable
relief. This issue may be more theoretical than real, however, for the

386. See, e.g., Young v. Taylor, 466 F.2d 1329, 1331 (10th Cir. 1972) (plaintiff's claims arise
under 10b-5, Utah blue sky laws, and common law fraud principles); Goodman v. Poland, 395 F.

Supp. 660, 669-71 (D. Md. 1975) (plaintiff's claims arise under 10b-5, Maryland statute,
common law fiduciary breach, and common law fraud); Schaefer v. First Nat'l Bank, 326 F.

Supp. 1186, 1193 (N.D. 111. 1970) (plaintiff's claims arise under federal antitrust laws, 1933 Act,
1934 Act, and state common law fraud), appeal dismissed, 465 F.2d 234 (7th Cir. 1972).
387. For example, if a president of a listed company intentionally signs a 10-Kform that vastly

overstates earnings and subsequently trades in the inflated securities, buying and selling within
six months, in addition to his liability to the purchasers of the shares under 10b-5 he may be
liable to the corporation for profits earned on short swing trades under section 16(b) of the 1934

Act, 15 U.S.C. �78p(b) (1970), and for breach of his corporate trust by trading on the basis of
inside information. See Diamond v. Oreamuno, 24 N.Y.2d 494, 498-99, 248 N.E.2d 910, 912-13,
301 N.Y.S.2d 78, 81-82 (Ct. App. 1969) (corporate officers who use privileged position to gain
special advantages must return profits to the corporation).
388. 15 U.S.C. �78bb(a) (1970); see note 8 supra.
389. See Young v. Taylor, 466 F.2d 1329, 1337-38 (10th Cir. 1972) (punitive damages and

attorneys' fees allowed); Goodman v. Poland, 395 F. Supp. 660, 686 (D. Md. 1975) (punitive
damages allowed); Hirsch & Lewis, Punitive Damage Awards Under the Federal Securities Acts,
47 Notre Dame Law. 72, 79 (punitive damages permitted under other causes of action); Note,
The Availability of Variant State Remedies for Pendent State Fraud Claims Actionable Under the
Federal Securities Act, 47 S. Calif. L. Rev. 1213, 1245 (1974). Contra Schaefer v. First Nat'l

Bank, 326 F. Supp. 1186, 1193 (N.D. HI. 1970) (section 28(a) does not preserve common law

remedies in excess of actual damages), appeal dismissed, 465 F.2d 234 (7th Cir. 1972). It is
important to note, however, that attorneys' fees and punitive damages are not recoverable when
the action is solely under 10b-5. See notes 286-91 supra and accompanying text.

390. Note, The Prospects for Rule 10b-5: An Emerging Remedy for Defrauded Investors, 59
Yale L.J. 1120, 1141 (1950); accord, 22 Vand. L. Rev. 1412, 1419 n.36 (1969).
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Supreme Court has held that restitutionary damages satisfy section

28(a)'s strictures.391
Although the definition of "person" in section 3(a)(9) of the 1934

Act was not broad enough to include the SEC until 1975, 392 even now
the SEC may not be limited to obtaining ancillary relief equal to the

actual damages of the defrauded parties.393 The Commission also can

request disgorgement of the defendant's profits, but this remedy
places a lid on the SEC's recovery.
If a single plaintiff's claims arise under the 1934 Act and stem from

one transaction, once compensation for actual damages according to

the largest measure available has been made all other claims are cut

off. Thus, a plaintiff who recovers his actual damages flowing from a

fraudulent merger under 10b-5 cannot be compensated also under

section 14(a). Similarly, if the plaintiff has additional claims

authorized by the 1933 Act, 10b-5 claims are extinguished if the

Securities Act claims compensate his actual damages.394 In this

situation the complainant can recover under 10b-5 only the amount by
which his actual damages exceed the compensation he received under
his 1933 Act claim.395 Thus, if compensation under the 1933 Act does
not fully cover actual damages, 10b-5 is available for the remainder.
The situation is less clear if a plaintiff recovers actual damages

under 10b-5 and in a later suit seeks damages under a 1933 Act

provision. In this case he should be able to recover the full measure of

damages specified in the 1933 Act express provision minus his 10b-5

391. See Affiliated Ute Citizens v. United States, 406 U.S. 128, 155 (1972).
392. Act of June 4, 1975, Pub. L. No. 94-29, �3(2), 89 Stat. 97 (amending 15 U.S.C. �78c(9)

(1970)) (person defined as "a natural person, company, government, or political subdivision,
agency, or instrumentality of a government").
393. A defendantmight argue that section 28(a) prohibits the Commission from receiving any

monies because it suffers no actual damages from the 10b-5 breach. This dilemma could be
resolved by considering the SEC as a collection agency for members of the public who are

injured. The Commission's damages then would be limited to those that members of the public
could recover. However, the purpose of permitting the SEC to obtain damages as ancilliary relief
is not to compensate victims, but rather to make breaches unprofitable for violators. It follows
that section 28(a) is inapplicable because the Commission is not attempting to compensate
victims so that the concept of damages is inappropriate.
394. The limitations of section 28(a) have been applied to implied remedies under the 1933

Act. See Globus v. Law Research Serv. Inc., 418 F.2d 1276, 1278, 1283-86 (2d Cir.) (punitive
damages not permitted under section 17 (a) of 1933 Act; 1933 and 1934 Acts to be read as single
comprehensive scheme of regulation), cert, denied, 397 U.S. 913 (1970); Schaefer v. First Nat'l
Bank, 326 F. Supp. 1186, 1193 (N.D. 111. 1970) (1933 and 1934 Acts subject to same limitation
on punitive damages), appeal dismissed, 465 F.2d 234 (7th Cir. 1972).
395. Foster v. Financial Technology Inc., 517 F.2d 1068, 1072 (9th Cir. 1975); see Beecher v.

Able, [1975-1976 Transfer Binder] Fed. Sec. L. Rep. (CCH) �95,303, at 98,534 (S.D.N.Y.
1975) (permissible to have 10b-5 cause of action even though recovery was given under section
11 of 1933 Act).
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recovery. Section 17(a) of the Securities Act is an implied remedy that
contains no measure of damages.396 The actual damages limitation of
section 28(a) theoretically is inapplicable to section 17(a) because
section 28(a) limits only 1934 Act remedies. But courts are likely to
limit compensatory damages under section 17(a) to actual damages
for the same reasons that they apply the actual damages concept to
defeat punitive damages under section 17(a).397 As a result, damages
under section 17(a) would be the same as damages under 10b-5.
When the 10b-5 claim overlaps with pendent state common law

claims, the plaintiff may recover the maximum amount recoverable
under any claim.398 The 10b-5 remedy can also overlap with section

16(b) of the 1934 Act,399 which requires that an officer, director, or
10% equity security holder repay the corporation any profit realized
from any purchase and sale or sale and purchase of any equity security
of the issuer within a six month period. In this situation, the

corporation obtains the insider's profit under section 16(b), while the
defrauded buyer or seller collects damages under 10b-5. If the

purchase or sale that breaches 10b-5 is the first of the pair of
transactions giving rise to section 16(b) liability, the plaintiff's rights
under 10b-5 are clearly fixed at the time of the defendant's fraud. It
would be bizarre to think that the defendant's second trade could

nullify the plaintiff's claim, especially because the plaintiff would
rarely be a party to that trade.400
The amount of any 10b-5 damages should not permit the defendant

to reduce the amount that section 16(b) forces him to pay to the

company. It might be argued that the defendant's liability under
10b-5 would increase his cost if he were a buyer or reduce his sales

price if he were a seller, and thus lessen his liability under section

396. Sections 12(1) and 12(2) of the 1933 Act share a common remedy that permits a

defrauded buyer to obtain damages even if he no longer owns the securities. The word

"damages" is not defined. Therefore, the argument concerning the effect of section 28(a) on
section 17(a) should also apply to the word "damages" in section 12.
397. Cf. notes 8-27, 289 supra and accompanying text.
398. 3 L. Loss, Securities Regulation 1624 (2d ed. 1961); see, e.g., Andrews v. Blue, 489

F.2d 367, 377 (10th Cir. 1973) (plaintiff recovers rescissional damages on federal 10b-5 claim;
no additional damages for claims under 1933 Act, Colorado blue sky laws, or common law breach
of fiduciary duty because plaintiff entitled to only one recovery); Aboussie v. Aboussie, 441 F.2d
150, 157 (5th Cir. 1971) (jury award under common law contract claim allowed to stand; new
trial ordered to determine damages under rule 10b-5 with caveat that if 10b-5 damages do not

exceed amount recovered, 10b-5 claim extinguished); Bailey v. Meister Brau, Inc., 378 F. Supp.
869, 877 (N.D. HI. 1973) (defendant liable for 10b-5 violation and for common law interference

with contractual relations; damages awarded only for tort to avoid double recovery).
399. 15 U.S.C. �78p(b) (1970).
400. Note, supra note 390, at 1141-42; see Comment, supra note 221, at 514 (10b-5 plaintiff

should recover).
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16(b). Courts should reject this argument, for a defendant cannot

ameliorate one liability on the ground that he incurred another.401
Moreover, this approach would unacceptably relegate section 16(b) to
those transactions where the defendant's scienter was not sufficiently
egregious to establish a 10b-5 breach.402 The argument that awarding
full damages under 10b-5 and 16(b) forces the defendant to account

to two parties for the same wrongdoing misses the essential point that
the defendant violated two commands aimed at different abuses. He
must bear the consequences of both.
In the reverse situation where the 10b-5 violation occurs in the

second of the section 16(b) transactions, liability under both flows

from the same transaction. The defendant nevertheless should pay
full damages for his two breaches for the reasons stated above.
This discussion has assumed that the plaintiff in the 10b-5 action is

an innocent investor who traded with the defendant insider, but the
company itself could be a 10b-5 plaintiff if the insider bought
securities from the company for too little or sold them to the company
for too much. In that event, the issuer would be limited to the greater
of actual damages under 10b-5 or the profit under section 16(b).
Although there is no controlling law on this subject, if a court

decided not to hold the defendant liable for both his entire section

16(b) profit and his full 10b-5 damages, it would most likely subtract
the 10b-5 liability from the section 16(b) profit.403 Thus, if the 10b-5
claim is brought first, or if the same complaint contains both claims,
16(b) liability would be cut off to the extent that it does not exceed the
10b-5 recovery; if the 16(b) suit is brought first, the court can award
the defendant's profit for the company, subject to the defendant's

right to recover from the company an amount of profit equal to the

damages he subsequently has to pay under 10b-5.404
Courts face a similar dilemma when the 10b -5 transaction also

creates a common law right in the corporation for recovery for insider

401. See Note, Corporate Recovery for Insider Violations, 36 Brooklyn L. Rev. 78, 92 (1969);
Note, supra note 390, at 1142.
402. See Conant, Duties ofDisclosure ofCorporate Insiders Who Purchase Shares, 46 Cornell

L.Q. 53, 68 (1960); Note, supra note 390, at 1142; Comment, supra note 221, at 513.
403. See Pappas v. Moss, 303 F. Supp. 1257, 1281 (D. N.J. 1969) (double liability barred if

plaintiff brings derivative suit by corporation to recover 10b-5 losses and 16(b) suit to recover

insider profit; no inquiry into 10b-5 claim if actual 10b-5 damages greater than alleged 16(b)
damages); Comment, supra note 221, at 513-14 (defendant should be charged with only one

liability; 10b-5 compensation takes precedence over 16(b) deterrence).
404. Cf. SEC v. Texas Gulf Sulphur Co., 446 F.2d 1301, 1307 (2d Cir.) (profits recovered in

SEC ancillary suit held in escrow for five years subject to 10b-5 and other claims before being
turned over to corporation), cert, denied, 404 U.S. 1005 (1971).



1168 The Georgetown Law Journal [Vol. 65:1093

trading.405 In Diamond v. Oreamuno406 the court awarded the
corporation damages for the defendants' breach of fiduciary duty.
The court was not persuaded by the defendants' claims of possible
dual liability, including 10b-5 liability, and recommended that
defendants interplead all possible claimants as a prophylactic against
later actions. The question of how to deal with additional claims
arising from the breach in Diamond was left open.407 Although a

prohibition against complete liability for both violations may seem

appropriate to prevent duplication of remedies performing identical
functions,408 courts should be wary of creating a rule that might result
in races to the courthouse409 or procedurally cumbersome suits or

judgments.410 In resolving the question, the purposes served by both
remedies should be examined to determine whether permitting one to

extinguish the other accords with the policies that prompted creation
of each.
Another problem of duplicate remedies exists when the SEC

obtains disgorgement as ancillary relief and private litigants win

damages under 10b-5. In SEC v. Texas Gulf Sulphur Co.411 the SEC
obtained disgorgement of profits as ancillary relief and the court
resolved the question of duplicate remedies by providing 10b-5
plaintiffs with the first call on the disgorged amounts from a five year
escrow account.412 The ancillary action was brought to ensure that the
transactions in violation of rule 10b-5 were not profitable to the
defendant regardless of whether the damaged plaintiffs sought
recovery. Thus, it was appropriate to reduce the amount of profits
disgorged in an ancillary action by the amounts actually paid to

plaintiffs.

Conclusion

This article provides a guide for the monetary recovery to which a

plaintiff is entitled in 10b-5 suits by reviewing what damage measures
405. See notes 211-46 supra and accompanying text.

406. 24 N.Y.2d 494, 248 N.E.2d 910, 301 N.Y.S.2d 78 (Ct. App. 1969).
407. Id. at 498-504, 248 N.E.2d at 912-15, 301 N.Y.S.2d at 81-86.
408. See 55 Va. L. Rev. 1520, 1533 (1969) (double liability results not from overlap of � 16(b)

and 10b-5, but from duplication of remedies).
409. See Note, supra note 401, at 93 (if 10b-5 claim precludes right to Diamond recovery

under state law, individual and corporation would have to race to courthouse to recover).
410. Cf. de Haas v. Empire Petroleum Co., 435 F.2d 1223, 1231 (10th Cir. 1970) (punitive

damages not permitted, even if section 28(a) does not limit 10b-5, because unfair to defendant
and too cumbersome to stay suit until all potential plaintiffs consolidated).
411. 312 F. Supp. 77 (S.D.N.Y. 1970), aff'd in relevant part, 446 F.2d 1301 (2d Cir.), cert.

denied, 404 U.S. 1005 (1971).
412. Id. at 93 & n.22.
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have been employed in past suits and by considering what measures
and aspects of loss accord with the policies of the rule. As more cases

are decided, the available remedies will become more clearly defined.
This is important because most authorities in this article predate the

Supreme Court's 1976 decision in Ernst & Ernst v. Hochfelder. 413

Hochfelder indicates the Supreme Court's trend away from a broad
construction of the federal securities laws and suggests that the

Supreme Court may narrow the damage remedies that the lower
courts already have embraced.414 Although many hoped the Supreme
Court would reach the damage question in its recent decision in Piper
v. Chris-Craft Industries, Inc.,415 it failed to do so, and thus we must

await its ruling in another case.

413. 425 U.S. 185 (1976).
414. See generally Lowenfels, supra note 5 (recent Supreme Court decisions have

fundamentally narrowed the coverage and protection of federal securities laws)
415. 97 S. Ct. 926 (1977).



 



FEDERAL PROSECUTION OF LOCAL
CORRUPTION:
A CASE STUDY IN THE MAKING OF LAW
ENFORCEMENT POLICY

Charles F.C. Ruff*

Professor Ruff explores the manner in which federal
prosecutors make law enforcement policy through an

examination of the federal effort in prosecuting local officials
for acts ofpublic corruption. In addition to analyzing judicial
interpretations of the Hobbs Act, the principal vehicle for
recent federal prosecutions, the author discusses the

decisionmaking process within the Department of Justice,
reviews legislative efforts to address the problem of
prosecutorial discretion, and suggests guidelines for resolving
potential state-federal conflicts. He concludes that while the
decision to prosecute properly remains an executive function
in cases directly impacting on a federal interest, theprosecutor
must take care that he does not assume the legislative role.

Introduction

In exercising his discretion, a prosecutor typically seeks to

distinguish among cases on their special facts or among defendants by
their special circumstances; he also seeks to make the most effective
use of his limited resources. For the federal prosecutor, however, an
additional element is involved. Frequently, he will be confronted with
facts establishing clear violations of both state and federal law, and
the decision whether to retain jurisdiction or to turn the case over to
local authorities involves close questions of law as well as fine
judgments about the employment of the resources of both sovereigns.
How he resolves these questions will affect not only the prospective
defendant but, more importantly, the delicate relationship between

?Associate Professor of Law, Georgetown University Law Center; Director, Watergate Special
Prosecution Force; Chief, Management and Labor Section, United States Department of
Justice, 1970-72; Trial Attorney, Organized Crime and Racketeering Section, 1969-70. A.B.
1960, Swarthmore College; LL.B. 1963, Columbia University. The views expressed in this
article are those of the author and do not reflect the opinions of the Department of Justice or of
the Watergate Special Prosecution Force.
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the federal and state governments. His decision to retain jurisdiction
in cases where the federal violation is less clear and his eagerness in
pressing for expansive interpretations of federal jurisdiction show the
extent to which he is prepared not merely to supplement but to
supplant local law enforcement. Yet in this vital area, having
ramifications beyond the administration of criminal justice, the
legislative and administrative controls over the exercise of the
prosecutor's discretion are the weakest.
This article will explore the manner in which federal prosecutors

make law enforcement policy, taking as an example what is perhaps
the most sensitive area of potential federal-state conflict�the
prosecution of local officials for acts of public corruption. In recent

years there has been amarked and continuing upsurge in the number of
federal prosecutions of state and local officials; in the last six years such
prosecutions have increased more than 500%. 1 Readily identifiable
mileposts during the years of intensified federal involvement include
the enactments of the Kennedy-sponsored antiracketeering laws in
1961 2 and of the Organized Crime Control Act of 1970, 3 but what has
become the principal vehicle for this rapidly expanding federal effort is
the Hobbs Act, 4 a statute enacted over thirty years ago as a weapon
against labor racketeering. Under this statute, the former governor of
Oklahoma, 5 the former attorney general of Alabama, 6 the former

mayor of Newark, New Jersey, 7 and numerous local and state legis
lators, policemen, and other political figures 8 have been convicted.

1. Federal indictments of state and local officials involved in corruption have increased from
63 in 1970 to 337 in 1976. U.S. News &World Rep., Feb. 28, 1977, at 36. According to former
Assistant Attorney General Richard Thornburgh, this increase has been made possible by the
"expansive and imaginative use of federal jurisdiction to reach . . . misconduct that places even

an indirect burden on interstate commerce." Thornburgh, Preface to The United States Courts of
Appeals: 1974-1975 Term Criminal Law and Procedure, 64 Geo. L.J. 173, 174 (1975).

2. Act of Sept. 13, 1961, Pub. L. No. 87-216, �2, 75 Stat. 491 (codified at 18 U.S.C. ��1084,
1952-1953 (1970)); see H.R. Rep. No. 966, 87th Cong., 1st Sess. 4, reprinted in [1961] U.S. Code
Cong. & Ad. News 2664, 2666 (letter from Attorney General Kennedy proposing addition of
section 1952); H.R. Rep. No. 967, 87th Cong., 1st Sess. 4, reprinted in [1961] U.S. Code Cong. &
Ad. News 2631, 2633-34 (letter from Attorney General Kennedy proposing addition of section
1084); H.R. Rep. No. 968, 87th Cong., 1st Sess. 3-4, reprinted in U.S. Code Cong. & Ad. News

2634, 2636-37 (letter from Attorney General Kennedy proposing addition of section 1953).
3. Act of Oct. 15, 1970, �802(a), Pub. L. No. 91-452, 84 Stat. 922 (codified at 18 U.S.C. �

1511 (1970)) (prohibiting conspiracy to obstruct state law enforcement with intent to facilitate

illegal gambling).
4. 18 U.S.C. �1951 (1970).
5. United States v. Hall, 536 F.2d 313 (10th Cir.), cert, denied, 97 S. Ct. 313 (1976).
6. United States v. Hyde, 448 F.2d 815 (5th Cir. 1971), cert, denied, 404 U.S. 1058 (1972).
7. United States v. Addonizio, 451 F.2d 49 (3d Cir. 1971), cert, denied, 405 U.S. 936 (1972).
8. E.g., United States v. Mazzei, 521 F.2d 639 (3d Cir. 1975) (state senator), cert, denied, 423

U.S. 1014 (1976); United States v. Price, 507 F.2d 1349 (4th Cir. 1974) (per curiam) (county
council chairman); United States v. Braasch, 505 F.2d 139 (7th Cir. 1974) (police officer), cert.
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The recent developments in prosecutorial and judicial interpreta
tions of the Hobbs Act and in the prosecutorial decisionmaking process
within the Department of Justice will be the focus of this article. In

addition, guidelines for resolving potential conflicts between state and
federal interests will be proposed and pending legislative efforts to

address the problem will be considered. A useful reference point for
this analysis is the following hypothetical case of low-level corruption.

A Case

A policeman walking his beat stops in at the corner candy store to
talk to the owner about a rash of shoplifting by some local teenagers
who come into his store everyday after school. The storeowner asks
the policeman if he can arrange his schedule to be in the neighborhood
of the store when school lets out, but the officer tells him that such a

rearrangement of his normal schedule will be very difficult to

accomplish and will delay him in getting back to the station in time for
the end of his shift. The storeowner replies that he is willing to make it
worthwhile to the officer and gives him $10, promising a similar sum

every week.
After several weeks of this arrangement the officer decides that his

services are worthmore than $10 and suggests to the storeowner than
an additional $5 will enable him to provide the kind of protection the
store needs. The storeowner is distraught that he must pay such an

exorbitant sum for a public service and decides to complain to the
authorities. He believes that police officers in the local precinct and
even in police headquarters will be unwilling to listen to his complaint
about such a minor problem, and may even cause trouble by making
him move his magazine rack inside the store or by sending health
inspectors to investigate his premises. He does not have faith in the
district attorney's office because he knows they work closely with the
police and will not want to be bothered with his personal troubles.
Where, then, can he find someone to help?
Having read about federal investigations into police corruption in

the city, the storeowner decides to visit the local United States
attorney's office and finds himself telling his story to a young
assistant.

denied, 421 U.S. 910 (1975); United States v. Staszcuk, 502 F.2d 875 (7th Cir. 1974)
(alderman), rev'd in part en banc, 517 F.2d 53 (1975), cert, denied, 423 U.S. 837 (1976);
United States v. DeMet, 486 F.2d 816 (7th Cir. 1973) (police officer), cert, denied, 416 U S 969
(1974).
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"I think we may be able to do something for you, sir," says the
prosecutor. "We're always looking for a good corruption case, and it
sounds as if this policeman has been extorting you."
"But," says the owner, "he never threatened me or threw rocks

through the window or anything like that."
"Don't worry about a thing. First, we have to prove he obstructed

interstate commerce. You get your candy bars from out of state,
right?"
"Yes."
"And you paid the cop money when you didn't have to, right?"
"Yes."
"Then, that's all we need. I'll let you knowwhen we want you to come

down and testify."
Eventually, a federal grand jury returned an indictment charging

the police officer with violating section 1951 of title 18 of the United
States Code, in that he did "knowingly and willfully obstruct, delay,
and affect commerce by extortion, to wit, by obtaining the property of
another, with his consent induced by wrongful use of actual and
threatened force, violence, and fear, and under color of official
right."9

The Expansion of Federal Jurisdiction
Over Local Corruption:

A Crime is Born

Like its predecessor, the Antiracketeering Act of 1934, 10 the
Hobbs Act prohibits the obstruction of interstate commerce by
extortion or robbery. 11 It was passed in response to the Supreme
9. The foregoing account is entirely fictional and is not based on any specific events or

persons, but it could happen anywhere.
10. Act of June 18, 1934, ch. 569, 48 Stat. 979.
11. 18 U.S.C. �1951 provides:

(a) Whoever in any way or degree obstructs, delays, or affects commerce or the
movement of any article or commodity in commerce, by robbery or extortion or

attempts or conspires so to do, or commits or threatens physical violence to any

person or property in furtherance of a plan or purpose to do anything in violation of
this section, shall be fined not more than $10,000 or imprisoned not more than

twenty years, or both.

(b) As used in this section�

(1) The term "robbery" means the unlawful taking or obtaining of personal
property from the person or in the presence of another, against his will, by
means of actual or threatened force, or violence, or fear of injury, immediate
or future, to his person or property, or property of a relative or member of

his family or of anyone in his company at the time of the taking or obtaining.
(2) The term "extortion" means the obtaining of property from another,
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Court's exclusion of labor-related activity from the coverage of the
1934 statute. 12 Nowhere in the legislative history of either statute is

there any indication of congressional intent to reach corrupt demands
for payment by local officials, or even a discussion of the problem. 13

Judicial interpretation of the Act indicates a willingness to permit
expansion of its prohibitions to the limits of the underlying
jurisdictional base. 14 With respect to obstruction of interstate

commerce, for example, the statute is not limited to conduct that

directly and immediately obstructs a particular movement of goods; 15

all that need be shown is the commission of an act, the natural and

probable effect of which would be delaying or affecting the movement
of goods in commerce. 16

with his consent, induced by wrongful use of actual or threatened force,
violence, or fear, or under color of official right.
(3) The term "commerce'' means commerce within the District of

Columbia, or any Territory or Possession of the United States; all
commerce between any point in a State, Territory, Possession, or the
District of Columbia and any point outside thereof; all commerce between

points within the same State through any place outside such State; and all
other commerce over which the United States has jurisdiction.

(c) This section shall not be construed to repeal, modify or affect section 17 of
Title 15, sections 52, 101-115, 151-166 ofTitle 29 or sections 151-188 ofTitle 45.

12. See United States v. Teamsters Local 807, 315 U.S. 521, 530-31 (1942).
13. See S. Rep. No. 1516, 79th Cong., 2d Sess. 1-2 (1946) (committee report on Hobbs Act);

H.R. Rep. No. 238, 79th Cong., 1st Sess. 1, 9 (1945) (same); S. Rep. No. 532, 73d Cong., 2d Sess.
1-2 (1934) (committee report on Antiracketeering Act); H.R. Rep. No. 1833, 73d Cong., 2d Sess.
1-2 (same); 92 Cong. Rec. 7308 (1946) (Hobbs Act passed by Senate without debate); 91 Cong.
Rec. 11,899-922 (1945) (House debate and passage of Hobbs Act); 78 Cong. Rec. 11,482 (1934)
(Senate agrees to House amendments to Antiracketeering Act without debate); 78 Cong. Rec.
11,402-03 (1934) (amended Antiracketeering Act passed by House without debate); 78 Cong.
Rec. 5734-35 (1934) (Senate passes Antiracketeering Act without debate). Debate on the Hobbs
Act was concerned almost entirely with the Act's effect on organized labor. Note, A New Federal
Antiracketeering Law, 35 Geo. L.J. 362, 364 n.23 (1947).

14. See Stirone v. United States, 361 U.S. 212, 215 (1960) (obstruction of shipment of sand
within Pennsylvania by labor official reached by Hobbs Act because sand originated in another
state).
15. United States v. Battaglia, 383 F.2d 303, 305-06 (9th Cir. 1967) (destruction of bowling

alley pool table purchased from local dealer to force owner to purchase table from defendant
violates Hobbs Act) (quoting United States v. Stirone, 168 F. Supp. 490, 496 (W.D. Pa. 1957),
aff'd, 262 F.2d 571 (3d Cir. 1958), rev'd on othergrounds, 361 U.S. 212 (I960)), cert, denied, 390
U.S. 907 (1968).

16. See United States v. Spagnolo, No. 76-1163, at 4-8 (4th Cir. Dec. 10, 1976) (per curiam)
(extortion victim's forced withdrawal from construction project lessened project's ability to
purchase material in interstate commerce), petition for cert filed, 45 U.S.L.W. 3684 (U.S. Feb.
28, 1977) (No. 76-1194); United States v. Battaglia, 394 F.2d 304, 312 (7th Cir. 1968) (extortion
by threat to obstruct building project), vacated and remanded on other grounds sub nom.,
Giordano v. United States, 394 U.S. 310 (1969); United States v. Pranno, 385 F.2d 387, 389
(7th Cir. 1967) (extortion by threat to withhold building permit affects interstate commerce for
Hobbs Act purposes), cert, denied, 390 U.S. 944 (1968).
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The obstruction prohibited by the statute must be accomplished by
robbery or extortion, with the definitions of both terms taken from
contemporary New York penal law. 17 Prosecutions under the robbery
provision have been less frequent than those under the extortion

provision, and judicial interpretation of the definition of robbery
remains well within the bounds of the common law offense. 18 Interpre
tation of the definition of extortion, on the other hand, has developed
along the same expansive lines as has the law of obstruction. The

property obtained may be tangible�money�or intangible�the right
to solicit business. 19 The fear used by the extorter may range from fear
of personal injury 20 to fear of economic loss, 21 whether engendered by
threats of labor union interference with construction projects, 22

withholding of a contractor's permit to construct a plant, 23 or strict

police enforcement of parking laws outside a bar. 24

"UNDER COLOR OF OFFICIAL RIGHT"

In seeking to apply the Act to cases of local corruption, federal
prosecutors encountered only one substantial hurdle. In United States
v. Kubacki25 the mayor of Reading, Pennsylvania, was charged with
extortion under the Hobbs Act and bribery under the Travel Act 26 but
was acquitted of the extortion charge by the district court judge on the

theory that the two offenses were mutually exclusive. A similar
distinction was raised in a subsequent decision by the United States
Court of Appeals for the Fifth Circuit. 27 As a result, some federal

17. 91 Cong. Rec. 11,900, 11,906 (1945) (remarks of Congressmen Hancock, Robison); see
N.Y. Penal Law app. � �850-851, 2120 (McKinney 1967); text accompanying note 73 infra.

18. See United States v. Nedley, 255 F.2d 350, 357 (3d Cir. 1958) (threat of violence,
impeding use of truck do not constitute robbery).

19. United States v. Tropiano, 418 F.2d 1069, 1075-76 (2d Cir. 1969) (extortion of right to
solicit rubbish removal contracts within Hobbs Act), cert, denied, 397 U.S. 1022 (1970).
20. Carbo v. United States, 314 F.2d 718, 724-30 (9th Cir. 1963) (life of boxing club official

threatened), cert, denied, 377 U.S. 953 (1964).
21. United States v. Iozzi, 420 F.2d 512, 514-15 (4th Cir. 1970) (building union official

threatened to slow or stop work on project), cert, denied, 402 U.S. 943 (1971).
22. Id.
23. United States v. Pranno, 385 F.2d 387, 389 (7th Cir. 1967), cert, denied, 390 U.S. 944

(1968).
24. United States v. DeMet, 486 F.2d 816, 818-20 (7th Cir. 1973), cert, denied, 416 U.S. 969

(1974).
25. 237 F. Supp. 638 (E.D. Pa. 1965).
26. 18 U.S.C. �1952 (1970) (forbidding interstate and foreign travel in aid of racketeering

enterprises).
27. See United States v. Hyde, 448 F.2d 815, 832-33 (5th Cir. 1971), cert, denied, 404 U.S.

1058 (1972).
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prosecutors felt that they faced an impossible task in deciding, on any
given set of facts, whether to charge a local public official with

obtaining a "victim's" property by use of fear or with being the

recipient of a voluntary payment made by one seeking official favor.
Although the Hobbs Act had received an extraordinarily expansive

interpretation in every respect, and particularly with regard to its

jurisdictional base, prosecutorial efforts to extend the reach of the
Act's prohibitions at least had been limited by the basic premise that
these prohibitions represented the federal equivalent of well

recognized, larceny-type state offenses which were punishable under
a wide variety of titles 28 but had in common the element of duress.

Every indictment thus alleged that the defendant obtained property
through the use of fear�conduct that seemed to warrant the Act's

potential twenty year prison sentence.

As prosecutors delved deeper into local corruption, however, they
encountered a level of sophistication in the making and receiving of
illicit payments which promised substantial difficulty in establishing
the commission of extortion by duress. As evidenced by the

prosecution of the mayor of Newark, New Jersey, 29 there existed in
that city and elsewhere an understanding, difficult of proof, between
contractors and officials concerning the need for payment in exchange
for government contracts. To meet these problems of proof, the
United States Attorney for New Jersey attempted�unsuccessfully at
first30�to expand the previously well-marked boundaries of the
Hobbs Act offense.
These boundaries were successfully expanded, however, in the

prosecution of John V. Kenny, political "boss" of Hudson County. 31

Count I of the indictment against Kenny charged him and other

county officials with conspiracy to obstruct commerce by obtaining
from businessmen seeking contracts with Jersey City or with Hudson
County a percentage of the contract price in return for the privilege of
doing business with either government. It alleged that the property
was obtained with consent induced by "the wrongful use of fear and
under color of official right." 32 Count II of the indictment charged the
defendants with conspiracy to violate the Travel Act by using the
facilities of interstate commerce in aid of unlawful activity�bribery

28. Cf. United States v. Nardello, 393 U.S. 286, 288-90, 293-94 (1969) (Travel Act
prosecution).
29. United States v. Addonizio, 451 F.2d 49 (3d Cir. 1971), cert, denied, 405 U.S. 936 (1972).
30. Id. at 72-73.

31. United States v. Kenny, 462 F.2d 1205 (3d Cir.), cert, denied, 409 U.S. 914 (1972).
32. Id. at 1210 (emphasis added).
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and extortion in violation of New Jersey law. 33 The court submitted
the first count to the jury with instructions that they could find the
defendants guilty of conspiracy to obstruct commerce if they
determined that extortion had been committed either by wrongful use
of fear or under color of official right. 34 The court defined the latter as
follows:

Extortion under color of official right is the wrongful taking
by a public officer of money not due him or his office,
whether or not the taking was accomplished by force,
threats or use of fear. You will note that extortion as defined
by Federal Law is committed when property is obtained
under color of official right, and in either instance the
offense of extortion is committed. 35

Only one of the five appellants objected to this disjunctive
definition of extortion, but the Court of Appeals rejected his
contention, concluding that the Act "repeats the common law
definition of extortion, a crime which could only be committed by a

public officer and which did not require proof of threat, fear or

duress." 36 This perfunctory analysis of both the congressional
purpose underlying the passage of the Hobbs Act and the history of
the common law offense would not, under most circumstances, be

worthy of comment, but in the four years since the Kenny decision the
court's ruling has been adopted by the First, 37 Second, 38 Fourth, 39

Seventh, 40 Eighth, 41 and Tenth Circuits. 42

Given this flurry of prosecutorial activity, it is appropriate to

consider whether the original theory of the Kenny prosecution is

supportable either as a matter of legislative intent or as a matter of

historical accuracy. If substantial uncertainty exists on both these

counts, it must then be asked whether courts should continue to

accept the broad interpretation of the Hobbs Act espoused by the

33. Id. at 1211.
34. Id. at 1211, 1221.
35. Id. at 1229.
36. Id.
37. United States v. Hathaway, 534 F.2d 386, 394 (1st Cir.), cert, denied, 97 S. Ct. 64 (1976).
38. United States v. Trotta, 525 F.2d 1096, 1098-99 (2d Cir. 1975), cert, denied, 425 U.S. 971

(1976).
39. United States v. Price, 507 F.2d 1349, 1350 (4th Cir. 1974).
40. United States v. Staszcuk,502 F.2d 875, 877-78 (7th Cir. 197'4), rev'd inpart en banc, 517

F.2d 53 (1975), cert, denied, 423 U.S. 837 (1976).
41. United States v. Brown, 540 F.2d 364, 372 (8th Cir. 1976).
42. United States v. Hall, 536 F.2d 313, 316-17, 320 (10th Cir.), cert denied, 97 S. Ct. 313

(1976).
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Government, given the vast potential for federal intrusion into state

and local law enforcement that such an interpretation entails.

THE COMMON LAW OFFENSE

Blackstone described the crime of extortion as "an abuse of public
justice, which consists in an officer's unlawfully taking, by colour of

his office, from any man, any money or thing of value, that is not due
him, or more than is due, or before it is due." 43 The historical roots of
this offense may be traced to the Roman leges repetundarum, which,
beginning in 171 B.C., prohibited magistrates and, later, other public
officials from profiting by their positions. 44 A comparable offense

appeared in England as early as 1275. Chapter 26 of the Statute of
Westminister 1, 45 entitled "Extortion by the King's Officers,"
provided in part that "no Sheriff, nor other the King's Officer, take
any reward to do his Office, but shall be paid of that which they take of
the King; and he that so doth, shall yield twice as much, and shall be

punished at the King's Pleasure." The bulk of this statute still
remains in force, although its specific references to sheriff and
coroners have been recodified in other legislation. 46

The earliest recorded decision interpreting the extortion provision
of the Statute of Westminster I arose in the context of a civil suit by
Lewis Dive, sheriff of Bedford, against John Maningham in the
amount of �40, representing a bond for the release pending trial of a
prisoner in the sheriff's custody. 47 In finding for the defendant, Chief

43. 4 W. Blackstone, Commentaries*141. Extortion was not included in the section dealing
with crimes against the person but, rather, listed under the heading "Offenses against Public
Justice."
44. 2 J. Strachan-Davtoson, Problems of the Roman Criminal Law 1-15 (1912); see 1 J.

Stephen, A History of the Criminal Law of England 22 (1883). The Lex Julia Repetundarum,
enacted in 59 B.C., consolidated a number of earlier laws of similar type and provided exile or, in
egregious cases, capital punishment for those who violated its terms:

No one shall take money for the purpose of enlisting or discharging a soldier, nor
shall anyone accept money for giving his opinion in the Senate or in a public
council, or to accuse, or not to accuse anyone; and city magistrates must abstain
from all kinds of corruption, and not receive in gifts or presents more than a

hundred aurei during the entire year.

Digest 48.11, translated in 11 S. Scott, The Civil Law 81-82 (1932). In light of more modern
developments, it is interesting to note that the plaintiff in an action under this law did not bear
the burden of proof of corrupt intent on the part of the official. The leges repetundarum forbade
all gifts, whether given voluntarily, or under duress. J. Strachan-Davidson, supra at 5.
45. 3 Edw. 1, c. 26 (1275) (repealed 1968).
46. Sheriffs Act, 1887, 50 & 51 Vict, c. 55, �20; Graners Act, 1887, 50 &51 Vict, c. 71, �17.
47. Dive v. Maningham, 1 Plowd. 60, 60, 75 Eng. Rep. 96, 96 (C.B. 1550).
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Justice Mountague concluded, in part, that the plaintiff had
demanded payment improperly colore officii and stated:

[F]or this Word colore officii sui is always taken in malem
partem, and signifies an Act badly done under the
Countenance of an Office, and it bears a dissembling Visage
of Duty, and is properly called Extortion. As if an Officer will
take more for his Fees than he ought, this is done colore

officii sui, but yet it is not Part of his Office, and it is called
Extortion, which is no other than Robbery, but it is more

odious than Robbery, for Robbery is apparent, and always
hath the Countenance of Vice, but Extortion, being equally
as great a Vice as Robbery, carries the Mask of Virtue, and
is more difficult to be tried or discerned, and consequently
more odious than Robbery. 48

What in the United States is considered to be the "classic"
extortion offense did not develop in England until the early eighteenth
century, and then in the form of a blackmail statute. The Waltham
Black Act of 1722 49 created a vast number of new offenses, many of
which were punishable by death. Among these was a prohibition
against sending "any letter, without any name subscribed thereto, or
signed with a fictitious name, demanding money, venison, or other
valuable thing." 50 A subsequent statute made it a crime to attempt to
extort by letters threatening to accuse of crime, 51 and in 1776
extortion of money by verbal threat to accuse a man of unnatural

practices was held to be robbery. 52 These larceny-type offenses were

collected in the Larceny Acts of 1861 53 and 1916, 54 and were codified
under the heading of "Blackmail" in the Theft Act of 1968:

48. Id. at 68, 75 Eng. Rep. at 108. The court ruled that the bail obligation was void because a

prisoner held in execution may not be released before payment of the debt. Because the plaintiff
sheriff was not authorized to release the prisoner, the promise to pay bail was extorted. Id. at 67,
75 Eng. Rep. at 107.
49. 9 Geo. 1, c. 22 (repealed 1827). The name derives from the Act's intent to punish certain

persons committing crimes near Waltham, Hampshire, while in disguise or with their faces
blacked. 1 L. Radzinowicz, A History of the English Criminal Law 50 & n.3 (1948).
50. 9 Geo. 1, c. 22, �1 (repealed 1827); see 27 Geo. 2, c. 15 (1754) (repealed 1823).
51. 30 Geo. 2, c. 24, �1 (1757) (repealed 1867). See generally 1 L. Radzinowicz, supra note

to, at 75.
52. Rex v. Jones, 1 Leach 139, 141, 168 Eng. Rep. 171, 173 (1776) (verbal threat to make

accusation of sodomitical practices held to be robbery).
53. 24 & 25 Vict., c. 96, ��44-49 (repealed 1968).
54. 6 & 7 Geo. 5, c. 50, ��29-31 (repealed 1968).
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(1) A person is guilty of blackmail if, with a view to gain for
himself or another or with intent to cause loss to another, he
makes any unwarranted demand with menaces; and for this

purpose a demand with menaces is unwarranted unless the

person making it does so in the belief
(a) that he has reasonable grounds for making the

demand; and
(b) that the use of the menaces is a proper means of

reinforcing the demand.

(2) The nature of the act or omission demanded is

immaterial, and it is also immaterial whether the menaces

relate to action to be taken by the person making the
demand.
(3) A person guilty of blackmail shall on conviction or

indictment be liable to imprisonment for a term not

exceeding fourteen years.
56

THE FEDERAL OFFENSE BEFORE KENNY

The common law extortion offense appeared in the federal statutes
as early as 1825, 56 again in 1875 in section 5481 of the Revised

Statutes, 57 in section 85 of the Criminal Code of 1909, 58 and appears
today in 18 U.S.C. � 872. 59 The first cases treated these provisions as

the equivalent of the crime defined by Blackstone 60 and required only
a showing that a federal officer had demanded or taken fees other than
or greater than those allowed by law. 61 There was little detailed
analysis of the federal offense until 1947 when the United States

55. Theft Act, 1968, c. 60, �21.
56. Act of March 3, 1825, ch. 65, �12, 4 Stat. 118.
57. Rev. Stat. �5481, 18 Stat. 1063 (1875) (repealed 1909).
58. Act of March 4, 1909, ch. 321, �85, 35 Stat. 1104.
59. 18 U.S.C. �872 (1970). The punishment for violation is a fine not exceeding $5,000 or

three years imprisonment, or both, unless the amount extorted is less than $100, in which case

the fine may not exceed $500 nor imprisonment for one year. Id. Prior versions of this statute
carried a maximum punishment of $500 and one year in prison regardless of the amount
extorted. See notes 56-58 supra.
60. See text accompanying note 43 supra.
61. See United States v. Laudani, 134 F.2d 847, 851 n.l (3d Cir. 1943) (dictum) (common law

definition of extortion covers only public official taking money); Martin v. United States, 278 F.
913, 917 (2d Cir. 1922) (immigration official accepted money to expedite visa); United States v.
Waitz, 28 F. Cas. 386, 388 (D. Nev. 1876) (mineral rights registrar extracted excess

fees); cf. United States v. Deaver, 14 F. 595, 597 (W.D.N.C. 1882) (comparable provision of
revenue act; officers extracted "special tax" from illegal still operator). But see United States v.
Harned, 43 F. 376, 376-77 (D. Wash. 1890) (no extortion where vessel captain voluntarily paid
excessive customs charges).
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Court of Appeals for the Seventh Circuit in United States v. Sutter 62

overturned the section 85 conviction of a War Department employee
who solicited charitable contributions from manufacturers doing
business with his office. 63 Judge Minton, for the court, held that the
statute required a greater showing than was necessary at common law
because, although section 85 punished an official who under color of
his office was guilty of extortion, it did not use the language of the
common law to define extortion. Judge Minton concluded that

Congress intended to define extortion in "its common, ordinary
sense." Relying on a dictionary definition of extortion, he held that a
federal employee commits extortion when he "uses his office to place
another under compulsion of fear, force, or the undue exercise of

power, so that such person parts with something of value unwillingly
and involuntarily." 64 This interpretation of the statute is inconsistent
with other twentieth-century cases in its attempt to distinguish
between the statutory and common law offenses, and can best be

explained by the extremely unappealing circumstances under which
the Government chose to pursue the defendant. 65 The decision is

noteworthy, however, for its dictum that at common law "color of

public office took the place of the force, threats, or pressure implied in
the ordinary meaning of the word extortion," 66 an explanation wholly
at odds with the true common law origins of the offense but later
relied on by some courts to define the scope of the parallel provisions
of the Hobbs Act. 67

Congress enacted the original Antiracketeering Act of 1934 68 with
little debate. Its passage produced scant legislative history and none

at all on the purpose of the "under color of official right" clause. The
initial Senate bill 69 contained no reference to extortion under color of
official right, that language having been inserted in the substitute
House bill that ultimately became law. 70 What legislative history is
available makes it clear that the purpose of the 1934 Act was to deal

62. 160 F.2d 754 (7th Cir. 1947).
63. Id. at 757.

64. Id. at 756.

65. See, e.g., Martin v. United States, 278 F. 913, 917 (2d Cir. 1922) (applying common law
definition to Justice Department official's acceptance of money to expedite visa application);
United States v. Altmeyer, 113 F. Supp. 854, 856 & n.3 (W.D. Pa. 1953) (statute not vague or

ambiguous because common law definition adopted).
66. 160 F.2d at 756.

67. See Bianchi v. United States, 219 F.2d 182, 193 (8th Cir.) (common law rule that color of

office takes place of force, threat, and pressure in case of public official not applicable to union

official), cert, denied, 349 U.S. 915 (1955).
68. Act of June 18, 1934, ch. 569, 48 Stat. 979.

69. S. 2248, 73d Cong., 2d Sess., 78 Cong. Rec. 5734 (1934).
70. H.R. 6926, 73d Cong., 2d Sess., 78 Cong. Rec. 11,402 (1934).
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with violent racketeering activity described by Attorney General

Cummings as "price fixing and economic coercion directed by
professional gangsters" that fell outside the more "restricted" terms
of the Sherman Act. 71 The thrust of the legislation was against labor
racketeering, and, in fact, it was organized labor's concern that the
Senate bill was unduly restrictive that led to the substitution of the
House measure. 72

The operative language of the Act seems to have been taken

virtually verbatim from the New York Penal Law, 73 and this reliance
on the New York formulation continued in somewhat modified form
when the 1934 Act was replaced in 1946 by the Hobbs Act. At that

time, section 850 of the New York Penal Law defined extortion as

"the obtaining of property from another, or the obtaining the property
of a corporation from an officer, agent or employee thereof, with his
consent, induced by a wrongful use of force or fear, or under color of
official right." 74 Extortion under color of official right was in turn

divided into two parts: oppression, defined as the unlawful and
malicious arresting of an individual or seizure of his property, 75 and
extortion, defined as a public officer's asking, receiving, or agreeing to
receive a fee in excess of that allowed by statute or when no such fee is
authorized. 76 Both of these offenses were misdemeanors, whereas the
larceny-type offenses were felonies carrying sentences of up to twenty
years in prison. 77

The comments of Congressman Hobbs and other supporters of the
legislation make it clear that the New York statute was the principal, if
not the sole, source of the federal definitional sections, 78 but there
was no discussion of the under color of official right clause or the
distinctions drawn in the New York statute between the various
extortion offenses. Although the Hobbs Act made numerous changes
in the formulation of the obstruction of commerce violation, the
official right clause was brought forward from the 1934 Act without
comment or amendment and rested there virtually unnoticed 79 until
the trial of the Kenny case.

71. H.R. Rep. No. 1833, 73d Cong., 2d Sess. 2 (1934).
72. United States v. Teamsters Local 807, 315 U.S. 521, 529 (1942).
73. See NY. Penal Law app. ��850-859 (McKinney 1967).
74. Id. �850.
75. Id. �854.
76. Id. �855.
77. Id. �852.
78. 91 Cong. Rec. 11,900, 11,906 (1945) (remarks of Reps. Hobbs and Robison).
79. See Bianchi v. United States, 219 F.2d 182, 193 (8th Cir.) (public official distinguished

from union official for Hobbs Act purposes; allegation that jury instructions permitted
conviction merely on finding that defendants were union officials who obtained money from
contractor rejected), cert, denied, 349 U.S. 915 (1955).
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Although the Kenny court was the first to adopt the under color of
official right theory, the Third Circuit's opinion provided no

illumination on the issue of what conduct would constitute extortion
under that theory. Indeed, the court seems to have acquiesced in the
Government's novel proposal as though it were the most obvious

interpretation of the statutory language. The only detailed analysis of
the problem before the recent flood of cases is contained in an article
written by Herbert J. Stern, who as United States Attorney for the
District of New Jersey was the prosecutor in both United States v.

Addonizio and the Kenny case.80
The theme of the Stern article is that certain federal courts had

placed undue reliance on the development of the law of extortion
under the New York Penal Law, in particular relying on the

recognition by the New York courts that extortion and bribery were

mutually exclusive. 81 Stern pointed specifically to the decision in

United States v. Kubacki, 82 where the mayor of Reading, Pennsylvania
was acquitted of extortion because the evidence established voluntary
payments to him by a prospective contractor seeking favored
treatment rather than the exaction of tribute under duress. 83 The
court relied on a New York decision, People v. Dioguardi, 84 which,
indeed, held that under New York law bribery and extortion were

mutually exclusive and that a defendant charged with extortion was

entitled to have the jury instructed to acquit him if they were to find
that he instead had been bribed. 85

In Stern's judgment, the Kubacki decision gave birth to a defense

theory with the potential for disrupting and confusing a large
number of Hobbs Act prosecutions. 86 He failed, however, to

distinguish among the various defenses that may arise from the theory

80. Stern, Prosecution of Local Political Corruption under the Hobbs Act: The Unnecessary
Distinction between Bribery and Extortion, 3 SetonHall L. Rev. 1 (197 1). The article appeared
after the district court decision in Kenny and before the argument on appeal in the Third Circuit.

81. Id. at 14.

82. 237 F. Supp. 638 (E.D. Pa. 1965).
83. Id. at 641-42.

84, 8 N.Y.2d 260, 168 N.E.2d 683, 203 N.Y.S.2d 870 (1960).
85. Id. at 273-74, 168 N.E.2d at 692-93, 203 N.Y.S.2d at 881-82 (extortion where labor

consultant played on businessman's fear that pickets would close plant unless consultant

retained); see People v. Feld, 262 App. Div. 909, 909, 28 N.Y.S.2d 796, 797 (1941) (union
officials charged with extortion by threat of strike entitled to jury instruction that if employer
guilty of bribery, defendants could not be guilty of extortion); cf. Hornstein v. Paramount

Pictures, 22 Misc. 996, 1003, 27 N.Y.S.2d 404, 412 (Sup. Ct. 1942) (essence of bribery is

voluntary giving of something of value whereas showing of compulsion indicates extortion;

payment of corporate funds in submission to illegal exaction not ipso facto illegal diversion of
funds in derivative suit).
86. Stern, supra note 80, at 8.
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of exclusivity. It obviously makes no sense for the courts to permit one
charged with receiving a bribe to defend himself by alleging that he
actually obtained the payment through use of fear, because the

essence of the violation is the receipt of something of value with the
intent to be influenced in the performance of an official duty. It does
make sense, however, for one charged with extortion to argue that he
did not obtain the payment through the use of fear�that it was given
at the initiative of the payor�because extortion normally carries a

more severe penalty than bribery. 87 Thus, although the proposition
should not be framed in terms of the two offenses being mutually
exclusive, in essence the recipient's argument may be that he was

guilty of bribery and not extortion. The Kubacki decision, however
inartfully phrased and however mistaken in its blind reliance on the

language of Dioquardi, stands for nothing more than this.

New York itself has recognized the difficulty with the Dioquardi
decision and has limited its impact under the new Penal Law,
which provides that the offenses of larceny by extortion and bribe

receiving are not mutually exclusive.88 One charged with taking a

bribe cannot defend on the ground that he extorted the payment and
vice versa. The Practice Commentary explicitly recognizes, however,
that not every receipt of a bribe is an extortion. 89 Further, section
200.05 of the Penal Law 90 does codify the bribegiver's defense that he
was extorted, a defense that Stern criticizes as being as inappropriate
as that asserted by the bribetaker.91
The state prosecutor, even in New York, need not concern himself

unduly with the problem of deciding between the extortion and bribe
receiving charge; if there is any question as to his ability to prove
duress, he may charge bribery without the fear that the defendant will
secure acquittal through an artificial defense. For the federal

prosecutor, however, the problem is considerably more troublesome.
He would prefer to charge all public official defendants with extortion
because the Hobbs Act's jurisdictional base is so much broader than
that of the Travel Act. 92To charge bribery and avoid the impact of the
87. Compare N.Y. Penal Law � 155.40 (McKinney 1975) (extortion is class C felony) with id.

�200.10 (receiving of bribe class D felony). Class C felonies are punishable by a maximum of 15
years imprisonment, whereas class D felonies are only punishable by a maximum of 7 years Id
�70.00(2)(c), (d).
88. Id. ��155.10, 200.10.
89. Id. �200.15, Practice Commentary.
90. Id. �200.05.
91. Stern, supra note 80, at 10 n.45.

92. Stern acknowledges that this is his principal concern. Id. at 9-10. An essential element of
any Travel Act offense is the requirement of travel in interstate commerce, or the use of
interstate commerce facilities, including the mail. 18 U.S.C. � 1952(a) (1970). In contrast the
Hobbs Act requires only an effect on interstate commerce. Id. � 1951(a).
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"exclusivity" defense he must prove that interstate facilities or

interstate travel was used to perpetrate a bribe in violation of state

law; if he relies on obstruction of interstate commerce as the premise
for an extortion charge under the Hobbs Act, he runs the risk that he
will be unable to prove the element of duress in the Act's larceny-
type extortion offense. Faced with this dilemma, Stern attempted
both to obtain the easier to prove jurisdictional element of the Hobbs
Act and to avoid the difficult to prove duress element by creating a

new violation under the Hobbs Act�extortion under color of official

right. In this endeavor, he was brilliantly successful.

THE FEDERAL OFFENSE AFTER KENNY

In the first case after Kenny to rely on the official right theory,
United States v. Staszcuk, 93 a Chicago alderman was charged with

receiving $9,000 from a zoning consultant in return for a promise not
to oppose zoning amendments affecting property within the
defendant's ward. 94 One transaction involved a plan to build an

animal hospital on land within the ward barred from such use. The
builder paid $5,500 to the consultant because the latter had the

reputation of being "the man to see," and the consultant, in turn,
persuaded the defendant to introduce the necessary amending
ordinance before the City Council. On the date for public hearings on
the proposed zoning variance, the consultant paid $3,000 to Staszcuk,
who at least implicitly supported the proposal, and the ordinance was

passed.95
The indictment charged that the consultant "feared he would be

unable to procure a zoning change . . . unless he compensated
defendant to refrain from objecting to such a change as a member of
the Chicago City Council." 96 Assuming the validity of the
Government's theory, the Court of Appeals concluded that the

prosecution had made a sufficient showing of an alderman's official
influence over the zoning process, and stated that:

The payments were made to defendant to influence his
exercise of the political power he held as alderman over

zoning applications. To accept money in return for an

agreement not to oppose such applications� in effect to

93. 502 F.2d 875 (7th Cir. 197 4), aff'd in relevantpart en banc, 517 F.2d 53, cert, denied, 423
U.S. 837 (1975).
94. Id. at 877.
95. 517 F.2d at 56.

96. 502 F.2d at 877.
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suspend independent judgment on the merits of such zoning
changes�constitutes obtaining property from another, with
his consent, induced under color of official right. 97

This language bears a striking similarity to that which would

normally describe a bribery. 98 The facts clearly established that the

individuals seeking advantage initiated the contact with Staszcuk. 99

Yet District Judge Campbell, concurring in the panel opinion,
attempted to distinguish between bribery and extortion on the basis
of the payor's right to obtain what he was seeking from the public
official. 100 Rejecting both the Government's contention that bribery
and extortion under color of official right are equivalent and the
defendant's contention that they are mutually exclusive, Judge
Campbell contrasted the case of a builder who makes a payment to an

official to obtain a permit when he "is clearly not entitled under the
law to such a permit" and the case of one who pays "to prevent
coercive use of . . . office." 101 He acknowledged, however, that "a
single payment may be made for more than one purpose, particularly
where there exists some question regarding whether the payor is

legally entitled to that for which he tenders payment." 102

If Staszcuk had used an interstate facility, or if interstate travel had
occurred in making the payment in violation of Illinois bribery laws,
the Government could have charged Staszcuk with violation of the
Travel Act. In the absence of such an interstate connection, however,
it was necessary to convert the bribery to an extortion in order to
obtain federal jurisdiction. That this was the motivation behind the
extortion charge is suggested by the Government's argument on

appeal that there is no distinction between a public official accepting a

bribe and extorting a payment under color of official right. Judge
Campbell's attempt to limit the impact of the bribery-equals-
extortion argument by asking whether the payor was entitled to what
he was seeking avoids the issue. A contractor is entitled to receive

only equal, not more favorable, consideration of his bid. If he believes,
rightly or wrongly, that he must pay for that consideration and
approaches a public official with an offer of payment, has he been
extorted? The theory of the Newark prosecutions was that an

atmosphere of coercion had been created and that it was unnecessary

97. Id. at 878.
98. See 18 U.S.C. �201 (1970).
99. 517 F.2d at 56.

100. 502 F.2d at 883 (Campbell, J., concurring).
101. Id.
102. Id.
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for the officials to threaten the victims. Undeniably, situations of such
pervasive corruption do exist, in which it is difficult for the
Government to establish the existence of implicit coercion. The
solution to this problem is not, however, the judicial creation of a
federal offense that eliminates the element of duress. If Judge
Campbell is prepared to put these cases in the gray area between
bribery and extortion and to permit the Government to proceed on the
official right theory, then he has, for all relevant purposes, allowed
that theory to occupy the field.
One month after Staszcuk, the Seventh Circuit in United States v.

Braasch 103 affirmed the conviction of a number of Chicago policemen
who had been charged with an extortion scheme involving "the
corruption of the entire vice squad of the 18th Police District of
Chicago." 104 The Government charged the commander of that
district, his senior aides, and numerous members of the vice squad
with obtaining more than $5000 a month under color of official right
from some fifty-three local bars. 105 In exchange for their payments,
the bar owners were protected from harassing police tactics, were
entitled to assistance if they got into trouble, and were forewarned of
raids 106�a classic pattern of police corruption aptly characterized by
Justice Clark, writing for the majority, as "a betrayal of public trust of
the most alarming type to a free society." 107

The defendants argued on appeal that they had either taken bribes
or committed extortion by fear, but had not committed extortion
under color of official right. 108 Justice Clark acknowledged that some
of the payments may well have been made out of fear of economic
harm, but rejected defendants' attempts to distinguish between
payments made to obtain services to which the payors were entitled
and those made to induce the commission of acts outside the
recipients' legal duties. 109 Stressing that it was the defendants' misuse
of office that produced the victims' payments, he wrote:

It matters not whether the public official induces payments
to perform his duties or not to perform his duties, or even,
as here, to perform or not to perform acts unrelated to his
duties which can only be undertaken because of his official

103. 505 F.2d 139 (7th Cir. 1974), cert, denied, 421 U.S. 910 (1975).
104. Id. at 141.
105. Id. at 144.
106. Id. at 143-44.

107. Id. at 141.

108. Id. at 150-51.
109. Id. at 151-52.
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position. So long as the motivation for the payment focuses
on the recipient's office, the conduct falls within the ambit
of 18 U.S.C. � 1951. That such conduct may also constitute
"classic bribery" is not a relevant consideration. 110

So much for Judge Campbell's efforts to limit the scope of the official

right clause.
As the court in Braasch recognized, the Government's proof was

sufficient to establish a classic Hobbs Act violation�the use of fear of

official harassment to coerce substantial payoffs from those engaged
in a business intimately connected with interstate commerce. 111 The

only explanation that comes readily to mind for the use of the official

right theory is the Government's desire to lighten its burden of proof
by eliminating the requirement of proving the defendants' corrupt
intent and the victims' fear-based motivation. By framing the
elements of the new extortion offense in terms of motivation that
"focuses on the recipient's office" 112 without reference to the
existence of duress, Justice Clark lent substantial encouragement to
this bypassing of the more onerous extortion-by-fear burden and took
a giant stride toward eliminating the distinction between bribery and
extortion. 113

A recent decision of the First Circuit suggests that Justice Clark's
position will receive a warm judicial reception. In United States v.

Hathaway114 the court sustained the extortion conviction of one

Baptista, the executive director of the New Bedford, Massachusetts,
Redevelopment Authority, for having taken payments from one

Graham, the president of an engineering company, in exchange for the
awarding of contracts by the Authority. Graham, the victim of the
extortion who was described by the court as having "a striking and,
one might say, colorful history of paying off officials," 115 had initiated
the payments to Baptista after being told by another contractor that
such payments would be necessary to obtain a contract. On appeal
Baptista sought to characterize his conduct as bribe receiving rather
than extortion, but the court found that Baptista had manipulated the
situation "to play upon Graham's fears of missing out on the
contract," 116 and concluded that the initiative in an extortion need not
come solely from the public official.

110. Id. at 151.
~

111. Id.
112. Id.
113. See Stern, supra note 80, at 14-17.

114. 534 F.2d 386 (1st Cir.), cert, denied, 97 S. Ct. 64 (1976).
115. Id. at 395.

116. Id.
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The court's theory that Baptista had knowingly used a preexisting
atmosphere of coercion reasonably felt by Graham was well within the
bounds of earlier Hobbs Act cases, but it is doubtful that the
evidence, at least as reported in the court's opinion, supported a jury
finding to that effect. The situation in New Bedford seems to have
been similar to that which had prevailed in Newark�a well-known
practice of bribery willingly engaged in by payor and payee alike.

Admittedly, it is in cases like this that it is most difficult for the
prosecution to establish the elements of a larceny-type extortion. But
if a businessman is willing to do whatever needs to be done to ensure

success in bidding for a government contract, and also reasonably
believes that if he is not so willing others who are may deprive him of
the award, it stretches the meaning of extortion beyond recognition to
place before a jury the payor as the victim and official as the coercive
villain. This is especially so where the sole purpose of this scenario is
to permit the trial of the case in a federal court. In the case of a bribe,
both parties are guilty, and the prosecutor will be faced with the
choice of which party to charge and which to use as a witness�a

choice usually premised on a first-in-first-out theory�but, in an

extortion, whether common law or larceny-type, only the recipient is
guilty of an offense. Whatever the legitimacy of charging an extortion
where some aspect of the daily life of the payor is at the mercy of the

public official who directly or indirectly takes steps to elicit an

improper payment, it cannot be legitimate to so characterize a

transaction in which the payor searches for fertile soil in which to sow

his bribe, finds it, sows, reaps, and then claims that he acted out of
fear.
The Third Circuit has continued to expand the boundaries of the

Hobbs Act. In United States v. Mazzei111 it affirmed the Hobbs Act
conviction of a Pennsylvania state senator who received payments
from a company seeking to lease buildings to the State. Mazzei
had metwith a representative of the company to discuss the subject of
leases, although he in fact had no authority over the decision.

Nonetheless, following the meeting, officials of the Pennsylvania
Department of Property and Supplies appeared at the company
offices without prompting from the company, and shortly thereafter a
lease was negotiated. Mazzei received payment in the amount of 10%
of the gross rental.
Mazzei argued on appeal that the payments were merely for the

purpose of buying his influence and that, since he had no official

117. 521 F.2d 639 (3d Cir.) (en banc), cert, denied, 423 U.S. 1014 (1975).
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power over the awarding of leases, he could not be guilty of extortion
under color of official right. The court, however, held:

[T]he jury need not have concluded that he had actual de

jure power to secure grant of the lease so long as it found
that [the victim] held, and defendant exploited, a reasonable
belief that the state system so operated that the power in

fact of defendant's office included the effective authority to
determine recipients of the state leases here involved. 118

Rejecting Mazzei' s contention that the Government must prove the

use of coercion, the majority concluded that "any element of coercion
that may be required ... is supplied by the misuse of the defendant's
official power." 119 The majority further perpetuated the historical

inaccuracy of Sutter by declaring that "under the common law

definition, color of public office took the place of the coercion implied
in the ordinary meaning of the word extortion." 120

In a lengthy dissent exploring in detail the common law and the

legislative history of the official right language of the Hobbs Act, 121

Judge Gibbons, who had written the Kenny opinion, argued that the
majority improperly had expanded the reach of the Act to cover

"influence peddling"�that is, the exercise of power by an individual
who may or may not be a public official, not by virtue of his office per
se, but by virtue of his personal ability to affect the acts of other
officers. 122 The authorities cited by the dissent do suggest that, even
in the case of a public official asserting de facto authority to influence
some governmental decision, there must be a showing that the
defendant alleged that his office would enable him to provide what the
payor sought. In any rational system of criminal sanctions applicable
to corruption of public officials, a very fine line divides the assertions

by a state senator that he can influence another state agency by virtue
of his political power and that he can exercise the authority of his
office for the same purpose. A prospective payor is unlikely to

distinguish between the political influence that attaches to the man

and that which attaches to the man as senator, and so long as the
defendant does in fact hold public office and the payor's belief in his

power is reasonable, the majority's conclusion is persuasive. But all

118. Id. at 641.

119. Id. at 645.

120. Id.
121. Id. at 650-54 (Gibbons, J., with Aldisert, J., dissenting).
122. Id. at 646-47 (Gibbons, J., with Aldisert, J., dissenting).
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this takes on a certain air of unreality when one recognizes that both
the dissent and the majority begin with the premise that Congress in
fact intended to make the common law extortion offense part of the
Hobbs Act, and are now debating over the extent to which the
Government should be permitted to expand the scope of that
offense. 123

Expressing alarm at the Government's "startlingly broad view as to
what conduct is proscribed by the Hobbs Act," 124 Judge Gibbons
found some solace in United States v. Meyers, 125 a decision of an
Illinois district judge dismissing an indictment against nonincumbent
candidates who took preelection payments in return for their promise
to award contracts to the payor if elected. 126 But shortly after the
Mazzei decision, the Seventh Circuit reversed Meyers, holding that
the allegations in the indictment that the defendants had conspired to
violate the Hobbs Act and that they retained the proceeds of their
extortion after they were elected were sufficient to charge an

offense. 127 Comparing the facts in Meyers with those in Mazzei, the
court of appeals concluded that, if one could be convicted of selling de
facto authority over state contracts, one could be convicted of selling
potential de jure authority: "We think that it is no less of a crime
under the Hobbs Act to sell one's public trust before, rather than
after, one is installed in public office."128
The puzzling thing about the Meyers opinion is that its approach to

the issue would be entirely rational if the case had involved extortion

through fear of economic loss, but its analysis seems out of place in a

discussion of common law extortion. Using the facts of Meyers, it is
possible to conceive of a prosecution theory premised on defendants'
demand for payment from local contractors combined with a threat
that those who failed to pay would be cut off from the public trough. So
long as the fear engendered by that threat was reasonable�a factor
presumably governed by the defendants' chances of election�a

Hobbs Act violation would have been established. Similarly, the
Mazzei court's emphasis on the reasonable belief of the victim that the
defendant could influence official action would be directly relevant to
a larceny-type extortion but is wholly irrelevant to the common law

123. See id. at 647 (Gibbons, J., with Aldisert, J., dissenting).
124. Id. at 655 (Gibbons, J., with Aldisert, J., dissenting).
125. 395 F. Supp. 1067 (E.D. 111. 1975), rev'd, 529 F.2d 1033 (7th Cir.), cert, denied, 97 S. Ct.

253 (1976).
126. Id. at 1070.

127. 529 F.2d 1033 (7th Cir.), cert, denied, 97 S. Ct. 253 (1976). -

128. Id. at 1036.
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offense. The courts' manner of dealing with the official right charge
suggests that, perhaps having inmind the severity of the sanction, they
were searching for a compromise between the simple receipt of
payments by one who holds some public office and the use of that office
to instill the fear that previously had been a necessary element of the

Hobbs Act violation. If this indeed was their purpose, a reexamination
of the premise to which Kenny gave birth would have provided a more

intellectually honest solution.

Current Trends in Hobbs Act Prosecutions

Two cases, speaking more for prosecutorial imagination than for

plausible legal analysis, point the way to the future development of
the Hobbs Act offense. In United States v. Hall, 129 then-Governor Hall
of Oklahoma and the president of an investment corporation entered
into an agreement under which Hall would use his influence with
members of the board of the State's Employees Retirement System to
convince them to buy ten million dollars of the corporation's
promissory notes. 130 In return, Hall was to receive $100,000 to be
shared with a go-between. 131 Hall, who had no direct control over the
board although he had appointed several members, approached the
chairman and offered him $25,000 if the sale was approved.
Unhappily for Hall, the chairman reported the offer to the state

attorney general's office, and the FBI was called in. 132

A six-count indictment was returned against Hall, the bank
president and the go-between. Hall was charged with attempted
extortion under color of official right and with violations of the Travel
Act; the other defendants were charged with conspiracy to violate and
substantive violations of the Travel Act by using interstate facilities to
promote a bribery. The trial judge, "out of an abundance of caution,
fearful that this could be some measure of inconsistency," struck the
references to Hall's receipt of a bribe. 133

The United States Court of Appeals for the Tenth Circuit had little
difficulty affirming Hall's Hobbs Act conviction, adopting the "official
right theory with only brief citation to Kenny, Braasch, and similar
cases, and found it unnecessary, in light of the trial judge's ruling, to
reach the alleged inconsistency between Hall's extortion and his

129. 536 F.2d 313 (10th Cir.), cert, denied, 97 S. Ct. 313 (1976).
130. Id. at 316.
131. Id. at 317.

132. Id.
133. Id. at 318-19.
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acceptance of a bribe. In addressing the bank president's claim of

inconsistency between the extortion charge against Hall and his own

conviction for bribery, Judge Doyle, writing for the court, reiterated
that bribery and extortion are not mutually exclusive, and stated: "It
cannot be said that in a bribery case there is never an aspect of
coercion on the part of the bribee. . . . [M]odern courts refuse to apply
these mechanical rules which in years past made for easy but often
very unjust decisions." 134

Of course, the court was correct so far as it went. Bribery and
extortion are not mutually exclusive�from the point of view of the
recipient official. The public official who is guilty of committing
extortion by fear is also guilty of accepting a bribe, but the victim of
that extortion cannot also be guilty of bribery. On the other hand, if
the official is guilty of extortion under color of official right, there is

nothing inconsistent with charging the payor with bribery. 135 What is
troublesome is that, for a single act, Hall was charged both with
extortion under color of official right and with the acceptance of a
bribe. The trial judge should not have been concerned that the

language he struck as surplusage might have given rise to an

inconsistency; his concern should have been that the Government had
created out of the same conduct the potential for one sentence of up
to twenty years and three sentences of up to five years each. Whereas
in a number of previous cases the Government elected to bypass the
more onerous requirements of the bribery offense or was forced to do
so because it lacked proof of interstate travel, here the course begun
with Kenny reached perhaps its fullest flower. There was proof that a
public official had agreed to receive funds not due him to influence
him in his official capacity and that he had used interstate facilities in
connection with that agreement. To avoid any chance of error, the
Government charged both Hobbs Act and Travel Act violations. The
marvelous ingenuity of the federal prosecutor and the indulgence of
the federal courts in which he plies his trade are apparent.
In the second case, United States v. Trotta, 136 the defendant

Commissioner of Public Works was charged with demanding from a

134. Id. at 321.

135. See United States v. Kahn, 472 F.2d 272, 278 (2d Cir.) (conviction for bribery under
Travel Act), cert, denied, 411 U.S. 982 (1973). The court in Kahn noted that even in the case of
extortion by fear, the proper response by the victim would be to report the incident to the

authorities, not to make the payment. Where the coercion is not so overpowering as to negate the
criminal intent of the payor, as in the case of extortion by official right, those who succumb to
extortion pressure should not be able to raise it as a total defense to a bribery charge. Id.
136. 396 F. Supp. 755 (E.D.N.Y.), revd, 525 F.2d 1096 (2d Cir. 1975), cert, denied, 425 U.S.

971 (1976).



1977] Federal Prosecution 1195

firm of consulting engineers two contributions to the local Republican
Committee. Although it alleged that Trotta had authority over

contract awards and that the firm reasonably understood that he had
the power to take action adverse to their interests, 137 the indictment
did not charge that there had been any adverse action, any threat of
action, or, indeed, any relationship between the demand for the
contributions and any contract awarded by the defendant. 138 The
district judge dismissed the indictment on the ground that, by merely
tracking the statutory language, it did not give the defendant
sufficient notice of the offense with which he was charged. 139 The
court noted that the indictment failed to charge that the defendant
had demanded the payments under color of his office but alleged only
that the payor's consent was induced by the defendant's ability to

take official action. 140 Pointing out that the indictment did not allege
facts sufficient to demonstrate a violation of the comparable extortion
statute applicable to federal officials, 141 which carries a maximum

penalty of only three years' imprisonment, the court rejected the
Government's contention that the mere passive receipt of money
accompanied by the payor's reasonable focus on the requestor's
official status could invoke the twenty year imprisonment provided for
under the Hobbs Act. 142

The United States Court of Appeals for the Second Circuit
reversed, finding that the indictment "makes it clear that Trotta is

charged with using the power of his office over . . . engineering
contracts to induce payments of money." 143 Judge Anderson did not
view the existence of any connection between the demand for

payment and an identified official action as crucial to the offense and
quoted with approval the opinion of the Seventh Circuit in Braasch,
which asked only whether "the motivation for the payment focuses on
the recipient's office." 144

137. Id. at 757.

138. Id. at 760. Apart from the commerce element, the Government asserted that the crucial
elements of the official right offense are: the defendant's official position, his ability to take
action adverse to the victim's interests, the victim's awareness of the power, and the defendant's
demand for and receipt of money from the victim. Id. at 758.

139. Id. at 760.

140. Id. at 759.
141. 18 U.S.C. � 872 (1970) (requiring demand made under color or pretense of federal

office).
142. 396 F. Supp. at 759.
143. 525 F.2d 1096 (2d Cir. 1975), cert, denied, 425 U.S. 971 (1976).
144. Id. at 1 100 (quoting United States v. Braasch, 505 F.2d 1096, 1100 (7th Cir. 1974), cert.

denied, 421 U.S. 910 (1976)).
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An extortion by fear exists regardless of whether the payment
demanded goes to the extorter or to some third party, 146 and

presumably the same would be true of extortion under color of public
office. Yet if a public official who asks for a political contribution from
one who does, or may do, business with the government can be

prosecuted on proof of those facts alone, then the Hobbs Act has
become an extraordinary mechanism for controlling political activity
on the state and local levels. It is a federal offense for an organization
with federal government contracts to make a contribution in

connection with a federal election, or for any person to solicit such a

contribution. 146 Conviction carries a maximum punishment of five
years in prison and a fine of $25,000. 147 If the Trotta opinion means

that a local government official commits extortion by soliciting a

contribution from an organization that has or might have contracts

with his agency, and is thereby liable to be imprisoned for twenty
years, one may well ask whether a governor who attends a fundraising
dinner and solicits contributions from the businessmen present has
committed a felony.

A CASE REVISITED

There is little doubt that the Hobbs Act conviction of the greedy
policeman in the hypothetical would be affirmed on appeal in at least
seven circuits. 148 The demand for an additional $5 would fall well
within the boundaries of the newborn Hobbs Act offense, and it is only
slightly less certain that the proffered and accepted $10 payments
would as well. Although the amounts involvedmight strike the average

person as minimal, and consequently might affect the willingness of

the jury to convict or the severity of the sentence imposed, the size of

the payoff would not affect the validity of the conviction as a matter of

law. 149 At common law, or in a state that has enacted the common law

offense, the policeman would have accepted under color of his office a

payment not due him and, typically, would be subject to a maximum

of one year in prison. In the First, Second, Third, Fourth, Seventh,

145. United States v. Provenzano, 334 F.2d 678, 686 (3d Cir.) (gravamen of offense is loss to

victim; benefit to extortioner not required), cert, denied, 379 U.S. 947 (1964).
146. 18 U.S.C. �611 (Supp. IV 1974).
147. Id.
148. See United States v. DeMet, 486 F.2d 816, 822 (7th Cir. 1973) (extortionate acts with

only an arguably de minimis effect on interstate commerce proscribed); cases cited note 16

supra.
149. United States v. Irali, 503 F.2d 1295, 1298-99 (7th Cir. 1974) (conviction for extorting

$150 to secure liquor license), cert denied, 420 U.S. 990 (1975).
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Eighth, and Tenth Circuits, he would have obstructed interstate
commerce by obtaining the property of the candy store owner under
color of official right and would be subject to a maximum of twenty
years in prison.
The initial decision to employ the official right language of the

Hobbs Act was premised on an erroneous reading of the statute and
its legislative history, but once the decision was made and greeted
with approval by the courts, the burden shifted to those who would

deny its legitimacy. After Kenny, attacks on indictments under this

portion of the Act usually have accepted the validity of the
Government's premise and have sought to avoid its impact by
challenging its application to the special facts of individual cases. This
approach, it is now obvious, was destined to fail. A public official who
seeks to evade criminal sanctions for conduct subversive of the public
trust is likely to meet with a chilly reception when he attempts to

explain that he really did not demand payment from his victim or that
he had no direct authority over the decision he was being paid to

influence. The only recourse available to such a defendant is to attack
the premise and to convince a court that a disjunctive reading of the
statute is inconsistent with the congressional purpose underlying the
Hobbs Act and produces an unreasonable and harsh result.

This task is complicated, however, by the necessity of arguing not
that an alternative interpretation of the operative language is more

consistent with the legislative intent, but that the language, in effect,
should be struck from the Act. If one adopts the usual course and
attempts to give meaning to all the statutory language, it is hard to

challenge the result reached by the courts. Although it could be
argued that the words "under color of official right" suggest one

means of establishing the use of fear, this reading would reduce the
words to surplusage, for the courts were willing to achieve the same

result without reference to that language. The words did have a well
established meaning as part of the New York statute when Congress
included them in the Antiracketeering Act of 1934 and in the Hobbs
Act. The use of words with recognized import should be presumed
rational, but that presumption cannot be conclusive. Congress does
err, even if the burden of establishing such an error is a heavy one.

One begins to attack the presumption by pointing out that the
official right clause was not discussed in the debates over the 1934
and 1946 legislation, Despite general comments that Congress

150. See 92 Cong. Rec. 7308 (1946); 91 Cong. Rec. 11,839-48, 11,899-922 (1945)- 78 Cong
Rec. 5734-35, 10,867, 11,402-03, 11,482 (1934).
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intended to employ the full scope of its power over interstate
commerce to attack racketeering, 151 the evils that prompted
enactment of both measures were not those stemming from abuse of
power by state and local officials. It is now far too late to argue that
the scope of this or similar statutes should be restricted to the types of
cases that prompted their passage, 162 but if Congress had intended to
reach local corruption by creating a felony requiring no proof either of
intent to be influenced in one's official capacity or of intent to obtain

property by force or threats, surely the proponents of the bills would
have mentioned it. Silence on this point becomes even more relevant
because the penalty for this new offense was more severe than that for
the receipt of a bribe by a federal official 153 and because identical
offenses were then punishable as misdemeanors under both federal
and state law. 15*

The argument advanced here finds support in two Supreme Court
cases that evinced some willingness to limit the reach of federal

jurisdiction. In Rewis v. United States 155 the Court invoked the rule of

lenity and refused to extend the Travel Act to a Florida numbers
operation whose only connection with interstate commerce was that
its customers happened to come from Georgia. Pointing out that
"substantial amounts of criminal activity, traditionally subject to state

regulation, are patronized by out-of-state customers," 166 Justice
Marshall theorized that Congress, despite the silence of the legislative
history on the subject, might well have been concerned about the
potential impact on "sensitive federal-state relationships" and for
that reason might have been reluctant to premise federal jurisdiction

151. E.g., 78 Cong. Rec. 5734-35 (1934) (remarks of Sen. Stephens). See generally Stirone v.

United States, 361 U.S. 212, 215 (1960); Note, supra note 13, at 364 n.23.
152. See United States v. Archer, 486 F.2d 670, 680 (2d Cir. 1973) (beyond judicial power to

confine Travel Act to its title or to the precise purpose stated to Congress by the Attorney
General); Fraser v. United States, 145 F.2d 139, 142 (6th Cir. 1944) (Congress need not fully
express legislative purpose in statute's title), cert, denied, 324 U.S. 849 (1945); cf. Erlenbaugh v.

United States, 409 U.S. 239, 247 n.21 (1972) (Travel Act not limited to cases where criminal

activity in one state is managed from another state).
153. See 18 U.S.C. �201 (1970) (maximum punishment $10,000 fine and two years in

prison); cf. 18 U.S.C. � 1952 (1970) (Travel Act; local bribery where interstate travel or facilities
involved punishable by $10,000 fine and five years imprisonment).

154. See, e.g., Ala. Code tit. 14, �160 (1958); Ariz. Rev. Stat. Ann. �13-401 (1956); Cal.
Penal Code �521 (West 1970); Fla. Stat. Ann. �839.11 (West 1976); Mich. Comp. Laws Ann.
�750.214 (1968); Okla. Stat. Ann. tit. 21, � 1484 (West 1958). A few states make the common

law extortion offense a felony. E.g., III. Ann. Stat. ch. 38, �33-3 (Smith-Hurd 1970); Nev. Rev.
Stat. � 197.170 (1973). New Jersey classifies the offense as a misdemeanor, but provides for a
maximum of three years imprisonment. N.J. Stat. Ann. �� 2A-85-7, 2A-105-1 (West 1953).
155. 401 U.S. 808 (1971).
156. Id. at 812.
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on a "geographic . . . happenstance [that] would transform relatively
minor state offenses into federal felonies." 157 Similar deference to the
doctrine of strict construction of criminal statutes and concern for the

delicate nature of relations between the federal and state

governments supports the restrictive interpretation of the Hobbs Act

proposed here.
In United States v. Enmons 158 the Court affirmed a district court

order dismissing an indictment charging members of the International
Brotherhood of Electrical Workers with violating the Hobbs Act by
conspiring to use violence and threats of violence to force an employer
to agree to their collective bargaining demands. 159 Justice Stewart
examined at some length the legislative history of the Hobbs Act and
concluded that the Act did not reach the use of illegal means to

achieve the legitimate ends sought by the defendants. 160 In support of
this conclusion, he noted that until 1970 the Government had not

attempted to bring any prosecutions under the theory it advanced in
Enmons: "It is unlikely that if Congress had indeed wrought such a

major expansion of federal criminal jurisdiction in enacting the Hobbs
Act, its action would have so long passed unobserved." 161 Addi
tionally, he pointed to the risk that the Government's expansive
interpretation would result in the prosecution of anyone who engaged
in low-level, picket line violence. 162 This theme was echoed in Justice
Blackmun's concurring opinion, in which he stressed the possibility of
selective enforcement if the Government were left the task ofweeding
out cases of incidental violence and pointed out that the defendants'
conduct also was punishable under state law. 163

Similar concerns recently led the United States Court of Appeals
for the Sixth Circuit to give a restrictive reading to a portion of the
Hobbs Act with a history of comparative obscurity. 164 The statute

specifically proscribes interference with interstate commerce by
robbery, 165 and yet if that provision were utilized in the same manner

as its companion extortion language, it would potentially extend
federal jurisdiction to every liquor store holdup and gas station

robbery. The purpose behind the robbery clause when enacted was to

157. Id.
158. 410 U.S. 396 (1973).
159. Id. at 397-98.

160. Id. at 401-08.

161. Id. at 409-10.

162. Id. at 410.

163. Id. at 412.

164. United States v. Yokely, 542 F.2d 300, 304 (6th Cir. 1976).
165. 18 U.S.C. � 1951(a) (1970).
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attack the kind of organized hijacking of interstate shipments that was
then a prevalent form of racketeering activity. 166 Department of
Justice policy restricts the use of the robbery offense to such cases

and requires the permission of the Criminal Division before
prosecutions are initiated. 167 In addition to this departmental policy,
the ability of state and local police and prosecutive agencies to

investigate and prosecute these offenses as efficiently as federal
authorities explains the paucity of robbery cases brought under the
Hobbs Act.
On occasion, however, this policy is either ignored or injudiciously

applied. In United States v. Yokely 168 the Government indicted two
defendants for the robbery of a branch of a national chain store that
netted them $78,000. The district court dismissed the indictment,
holding that the Hobbs Act was applicable only to labor-related
activity. 169 The Sixth Circuit disagreed with the trial judge's
reasoning, but affirmed, citing Enmons and reading the statute's

legislative history as restricting its coverage to racketeering. 170

Although the opinion does not provide any standard for determining
what conduct is reached under the statute, the court does make it
clear that something more than a routine stickup must occur before
the federal government may intrude quite so far into the business of
the states.171

Prosecutorial discretion does, then, have its limits. The federal
prosecutor is free, with few exceptions, to choose among prospective
defendants to whose conduct a statutory prohibition clearly
applies, 172 but if the statute is less clear, and if the offense is

historically within the competence of local law enforcement, Rewis,
Enmons and Yokely indicate that the prosecutor may not be able to

press to the farthest reaches of the interstate commerce jurisdiction

166. United States v. Yokely, 542 F.2d 300, 303-04 (6th Cir. 1976); H. Rep. No. 238, 79th
Cong., 1st Sess. 1, 10-11 (1945); S. Rep. No. 532, 73d Cong., 2d Sess. 1 (1934); S. Rep. No.
1440, 73d Cong., 2d Sess. 1 (1934); H. Rep. No. 1833, 73d Cong., 2d Sess. 2 (1934).
167. U.S. Dep'tof Justice, Labor Racketeering Manual 9 (Apr. 1971) (Criminal Divisionmust

be consulted before Hobbs Act robbery case brought; restricted to organized criminal activity or
wide-ranging schemes).

168. 542 F.2d 300 (6th Cir. 1976).
169. Id. at 301.
170. Id. at 303-04.
171. Id. at 304-05; accord, United States v. Culbert, No. 76-1860, at 96-97 (9th Cir. Feb. 23,

1977) (per curiam) (in absence of showing that attempted bank extortion was connected to

racketeering, defendant could not be convicted of Hobbs Act violation).
172. See Oyler v. Boles, 368 U.S. 448, 455-56 (1962) ("conscious exercise of some selectivity

in enforcement" alone not unconstitutional; although statistics may imply selective enforcement
policy, equal protection challenge must allege deliberate application of unjustifiable standard).
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or to claim the right to select those cases that are serious enough to
warrant the federal presence.
In a prosecutorial system that relies on ninety-four separate

prosecutors to carry the burden of enforcement and that provides only
minimal control over divergent policy judgments, whether a particular
form of criminal activity is prosecuted may well depend more on

where it takes place than on who engages in it or how serious is its

impact on the community. Although geography should play little or no

role in the exercise of prosecutorial discretion, until a system is

developed that ensures some degree of uniformity�at least in the

decision to act against crimes that on their face are of primarily local
concern�a substantial risk exists that the corrupt public official in
New Jersey will be treated differently from the corrupt public official
in Nebraska. The Department of Justice is not one prosecutive agency
but many.

The Making of Federal Law Enforcement Policy

the decision to prosecute:
who decides and how?

The United States attorney is charged with responsibility for

enforcing the criminal laws of the United States within the boundaries
of his district. 173 In fulfilling that responsibility he can draw on a staff
of from 3 to 159 lawyers 174 as well as on the resources of federal law
enforcement agencies, including the Federal Bureau of Investigation,
which is the largest and has the broadest investigative jurisdiction. 175

His office is functionally a part of the Department of Justice; hence,
his responsibility is to the Attorney General 176 and the Deputy
Attorney General 177 and, presumably, to the policies and procedures
that they promulgate.
Each United States attorney, however, to a greater or lesser

degree, operates independently of the Justice Department in a broad
range of his daily activities. He must do so because he is responsible
for the investigation and prosecution of hundreds of criminal cases in

173. 28 U.S.C. �547 (1970).
174. U.S. Dept of Justice, UnitedStates Attorneys' Offices Statistical report. Fiscal

Year 1975, Table 6 (1975) (Southern District of Alabama staff of three; District of Columbia
staff of 159) [hereinafter cited as U.S. Att'ys Report].
175. See 28 U.S.C. �533 (1970); 28 C.F.R. �0.85 (1976).
176. 28 U.S.C. �519 (1970); 28 C.F.R. �0.5 (1976).
177. 28 C.F.R. �� 0.15-.16 (1976).
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addition to substantial civil litigation, 178 and it would be virtually
impossible for him to consult with the various divisions and sections
of the Department on each issue of policy or procedure. In an effort to
maintain some general control over the operations of the United
States attorneys' offices as well as to set policy for the staff of the

Department in Washington, the Department issues a manual

containing instructions on matters ranging from administrative
minutiae to the prosecution of complex criminal, income tax, and
antitrust cases. 179 The Criminal Division also provides a number of
more detailed publications governing such subjects as the prosecution
of labor racketeering cases, 180 evidence in federal trials, 181 procedure
before the grand jury, i82 and the drafting of indictments for every
conceivable federal offense. 183 In addition, as issues arise in
individual cases or as problems of a more general scope develop, the
United States attorney or one of his assistants may consult with one

of the operating sections of the Criminal Division 184 for advice on

matters of policy or assistance in matters of law or tactics. Moreover,
some actions require, by law or internal procedure, approval by the

Department. 185

Across a broad range of issues, this system for centralizing policy
and operational control over the day-to-day business of the

Department is effective. Routine cases are handled according to

routine procedures designed to ensure some measure of uniformity in
the treatment of those subject to the Department's jurisdiction.
These procedures are not designed to and do not enable the

Department to control the manner in which unusual or abnormally
sensitive investigations and prosecutions are handled, or the manner

178. During fiscal year 1975, approximately 500 criminal cases and 440 civil cases were filed

by the Government in each United States district court. See U.S. Att'YS Report, supra note

174, Table 1.

179. U.S. Dep't of Justice, United States Attorneys' Manual (1972).
180. U.S. Dep't of Justice, Labor Racketeering Manual (Apr. 1971).
181. U.S. Dep't of Justice, Handbook�Proving Federal Crimes (1971).
182. U.S. Dep't of Justice, A Practical Handbook of Federal Grand Jury Procedure (1968).
183. U.S. Dep't of Justice, Guides for Drafting Indictments.
184. The Criminal Division is made up of the following sections: Appellate, Fraud, General

Crimes, Government Regulations, Internal Security, Legislation and Special Projects,
Management and Labor, Narcotics and Dangerous Drugs, Organized Crime and Racketeering,
and Public Integrity.

185. E.g., 18 U.S.C. �2516 (1970) (Attorney General or specially designated Assistant

Attorney General responsible for authorizing applications for wiretap orders); 18 U.S.C.

�6003(b) (1970) (Assistant Attorney General's approval required before application to

immunize witness). As a matter of internal procedure, no United States attorney may dismiss an

indictment, except in certain narrow circumstances, without the approval of the Criminal

Division.
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in which individual assistant United States attorneys exercise their

prosecutorial discretion. In such matters, the Department must

depend on the judgment and managerial skills of the United States

Attorneys and, to a lesser extent, on ad hoc supervision accomplished
by direct intervention by the Assistant Attorney- General or Deputy
Assistant Attorney General. 186

Particularly since the late 1960's, the issue of centralized control
over prosecutorial decisionmaking has changed focus with the

development of more direct involvement by Department attorneys
either permanently assigned to field offices or sent out from

Washington on special assignment. A Department lawyer assigned to
an Organized Crime Strike Force 187 or dispatched to supervise a

particular investigation and prosecution because of his specialized
expertise is responsible to the chief of a section in the Criminal
Division and, through him, to the Assistant Attorney General. Even
routine investigative decisions in these cases are frequently made at

the section level in Washington, and the ultimate decision to

prosecute is almost always made by the Assistant Attorney General or
Deputy Assistant Attorney General, usually after a formal recommen
dation from the section chief.
The decisionmaking process in the United States attorneys'

offices, on the other hand, varies from district to district, depending
on the size of the staff, the number of cases handled, and the extent to
which the United States attorney implements formalized procedures.
In some districts, the decision to prosecute a typical case rests with
the assistant to whom it is assigned or with a unit head; in others, a
committee of senior attorneys passes on all indictments; and in still
others, the United States attorney himself makes the final decision.
The more complex or sensitive the case, the greater the likelihood of
the personal involvement of the United States attorney or his senior
aides, but in only a very few cases is the prosecutive decision screened
at the departmental level, and in even fewer will the Assistant

186. Where an especially sensitive case, particularly one involving a public figure, is under
investigation, the ultimate prosecutive decision is frequently made by the Assistant Attorney
General for the Criminal Division. See, e.g., Washington Post, Nov. 22, 1975, � A, at 11, col. 5
(GovernorMandel prosecution). See also R. Cohen & J. Witcover, AHeartbeat Away 2 10-25,
302-28 (1974) (intervention by highest levels of Justice Department in investigation of Vice
President Agnew).

187. Groups of Department lawyers and agents of various federal law enforcement agencies
make up Organized Crime Strike Forces located in 16 cities, with a 17th headquartered in
Washington, D.C. [1975] Att'Y Gen. Ann. Rep. 92; see United States v. Alessi, 536 F.2d 978, 979
& n.l (2d Cir.) (strike force prosecution for tax evasion), cert, denied, 97 S. Ct. 384 (1976). See
generallyNote, The Strike Force: Organized Law Enforcement v. Organized Crime, 6 Colum. J.L.
& Soc. Prob. 496 (1970).



1204 The Georgetown Law Journal [Vol. 65:1171

Attorney General overrule the United States attorney's judgment. In
the great majority of cases handled by United States attorneys, the
Criminal Division is unfamiliar with the development of the

investigation, and the prosecutive decision is made before the
Division has an opportunity to act.
This decentralization is the inevitable result of the increasing

demand for the federal presence, a demand reflected in the 46,951
criminal cases filed in the United States district courts during fiscal

year 1975. 188 It is difficult to conceive of a procedure that would

require all indictments and informations to be signed by the Assistant
Attorney General for the Criminal Division; whatever benefits in

uniformity such a system might produce would be far outweighed by
the logistical problems it would create. In any event, decentralization
is more than the product of bureaucratic necessity; it is equally the

product of the historical development of the Department of Justice
and of the office of United States attorney.
The office of Attorney General was created by the Judiciary Act of

1789, 189 which called for the appointment of "a meet person, learned
in the law" 190 to conduct all litigation in the Supreme Court to which
the United States was a party and to advise the President and the
heads of executive departments. 191 The Act also created a system of
district courts 192 to which were attached "district attorneys"
responsible for representing the federal government. 193 Not until
1861 were these district attorneys brought within the control of the

Attorney General by legislation charging him "with the general
superintendence and direction of the attorneys and marshals of all the
districts of the United States and the Territories." 194 The formal
centralization of control was completed with the passage of the Act of
June 22, 1870, 195 which created the Department of Justice and
continued the Attorney General's power to supervise the activities of
the United States attorneys. 196

Even today the United States attorneys retain the principal token
of their independence: they are appointed directly by the President 197

188. U.S. Att'ys Report, supra note 174, Table 1.

189. Act of Sept. 24, 1789, ch. 20, 1 Stat. 73.
190. Id �35.
191. Id
192. Id �3.
193. Id �35.
194. Act of Aug. 2, 1861, ch. 37, 12 Stat. 285.

195. Act of June 22, 1870, ch. 150, 16 Stat. 162.

196. Id �16.
197. 28 U.S.C. �541 (1970).
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and, to that extent, are outside the line of authority that runs from the

Attorney General through the Deputy Attorney General to the

Assistant Attorneys General and to the attorneys under their direct

supervision. Statutorily, the commands of the Attorney General and
his designees bind the United States attorneys, but the presidential
commission provides more than merely symbolic support for the

exercise of independent discretion. 198

The growth of the federal system of "district attorneys" is

consistent with the Founders' parallel concerns for ensuring that a

person charged with a crime is tried in the district where the crime

was committed 199 and by a jury drawn from the residents of that
district. 200 Although the development of the law of conspiracy and the
increased incidence of multijurisdictional offenses have enabled the
federal government, to a large extent, to select the venue for its

charges, 201 the presumption in favor of indictment and trial in the

jurisdiction most intimately involved remains. Together with the

requirement that the United States attorney reside within his

district, 202 these provisions represent a belief that responsiveness to
varying local concerns by the criminal justice system is not only
acceptable, but desirable.
Although we are committed to the degree of geographical and

philosophical diversity inherent in a system premised on the existence
of an independent judiciary operating in ninety-four federal districts,
we attempt to keep that diversity within acceptable bounds through
the courts of appeals and through ultimate resolution by the Supreme
Court. We have not developed, however, within that part of the
executive branch charged with representing the legal interests of the
federal government a comparable mechanism for controlling diversity
of judgment. Instead, we rely on informal procedures and on the

assumption that the courts will reject unacceptable prosecutorial
decisions. That assumption, as we have seen, is not always well
advised.

THE EXAMPLE OF LOCAL CORRUPTION CASES

At the time of the Kenny prosecution, two relevant Department of
Justice directives were in effect: the United States Attorneys' Manual
provided that all Hobbs Act indictments, except those involving acts

198. See also W. Seymour, United States Attorney (1975).
199. U.S. Const, art. HI, �2; Fed. R. Crim. P. 18.

200. U.S. Const, amend. VI; 28 U.S.C. �� 1861-1874 (1970).
201. See 18 U.S.C. � 3237(a) (1970).
202. 28 U.S.C. � 545(a) (1970).
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of violence, were to be approved by the Criminal Division, 203 and the
Labor Racketeering Manual indicated that the official right language
of the Hobbs Act did not provide an independent basis for

prosecution. 204A brief analysis of the relationship between the United
States attorneys and the Department may explain, in part, why both
directives went unheeded.
The United States attorneys have principal responsibility for the

day-to-day enforcement of the federal criminal laws; unless a specific
request for departmental assistance is made, this responsibility is
carried out in the vast majority of cases without any involvement by
Criminal Division attorneys and often without their knowledge. In the
not-so-routine case, however, where both the expertise of the
Department and the need for centralized control over the prosecutive
decision is greater, tension between the United States attorney and
the Department prevents an easy exchange of information. This
tension is the product, in part, of the historic and symbolic
independence of the "district attorney" and, in part, of the usual
suspicion the frontline soldier has of the rear echelon staff member.
The strain between the Department and the field has been

exacerbated by the development of the strike force as an arm of the
Department charged with investigation and prosecution of sensitive
and important cases in some federal districts that historically have
had the most independent and well-staffed United States attorneys'
offices. This development had the not-incidental benefit of increasing
the Department's available supply of experienced investigative and
trial attorneys, but it has done so at the cost of emphasizing the
distance between Washington and its farflung correspondents. As an

alternative, ad hoc assignment of experienced department attorneys
to handle long term or specialized investigations permits the Criminal
Division to make use of its expertise with less risk of serious collision
with local interests.
A number of other factors contribute to the perpetuation of the

uncomfortable relationship between the Department and the United
States attorneys. The most significant is the continued politicalization
of the United States attorneys' offices. With only a few exceptions,
not only the nomination of the United States attorney but also the

appointment of his principal assistants have been political deci
sions.205 This procedure does not necessarily produce inferior

203. U.S. Dep't of Justice, United States Attorneys' Manual 98 (1972).
204. U.S. Dep't of Justice, Labor Racketeering Manual 18-19 (Apr. 1971) (Hobbs Act

indictments of public officials must include element of coercion).
205. See Washington Post, Mar. 15, 1977, �A, at 4 (President Carter's promise to select

United States attorneys on the basis of merit appears unlikely to be fulfilled because of

pressures from local politicians and Senators).
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attorneys, although historically the more political the office the less

capable the officeholder, 206 but it does make it virtually impossible to
develop a career prosecution force where it is most needed. Every
four years or so, a new group of lawyers arrives on the scene who must
be trained in their daily duties and must be inculcated, if possible,
with some understanding of the national policies of the Department.
On the other hand, the Criminal Division is staffed, in large measure,

by lawyers who have come to the Department directly out of law
school and by career lawyers who have spent little or no time in the
kind of daily practice to which the typical Assistant United States
attorney is accustomed. In addition, there is a core of attorneys who
have had substantial experience in the investigation and trial of

organized and white collar crime cases, but these individuals usually
do not serve in the staff advisory positions with which the field
attorney has the most frequent contact. Moreover, the Criminal
Division lawyer is trained to respond to the demands of the
Department and its national policies and practices, while the
assistant United States attorney must respond to the needs of his
community, of the law enforcement agencies who bring him cases, and
of the judges of his district and of his circuit. Too frequently these
demands are viewed as conflicting, whether or not they are in fact, and
unless a specific departmental order requires the United States
attorney to give way, he is likely to ignore advice that is inconsistent
with his own views. 207 Indeed, even when such an order is in effect, it

206. See generally Johnson, The Influence of Politics Upon the Office of the American
Prosecutor, 2 Am. J. Crim. L. 187, 189-93 (1973) (views on desirability ofwithdrawing prosecutor
from political system); Note, Prosecutor Indiscretion, A Result ofPolitical Influence, 35 Ind. L.J.
477 (1959) (advocating appointment system to reduce political influence).
207. If the relationship between the Division and the United States attorneys is to improve,

the Division must be able to attract and keep the highest calibre of lawyer, both recent graduates
and experienced prosecutors. To retain these first-rate lawyers, the Divisionmust provide them
with the opportunity to participate in the full range of Division activities. It is equally important
that the United States attorneys' offices be staffed with the most competent attorneys, and to
this end it is necessary to maintain the special prestige associated with the position while
ensuring that those who represent the United States in the field are trained for the purpose and
are sensitive to national as well as local concerns.
New leadership injects energy and initiative and therefore it is both managerially reasonable

and politically realistic to retain the present system for appointing United States attorneys.
Below the leadership level, however, a national pool of talent capable of carrying the day-to-day
burden in the field and of providing staff support should be created. At this level, Division
attorneys in Washington and assistant United States attorneys in the field should be fungible,
with the former moving into the field and the latter into the Department during a regular career
development. Some attempts have been made to secure trial experience for Division lawyers by
permitting them to spend three or four months in a United States attorney's office, but the
tendency has been for those lawyers to come away from their exposure to daily trial practice with
a desire to escape permanently from their staff jobs. If there is a cure forWashington malaise, it
must be found in the creation and fulfillment of an expectation that a federal prosecutor's career
will include the full spectrum of what is, beyond a doubt, among the most interesting forms of
lawyering activity available to one who is interested in the criminal justice process.
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is most often honored in the breach. Once an indictment is returned,
the Department is unlikely to order its dismissal simply because the
United States attorney's policy judgment or interpretation of the law
was at odds with that of the Criminal Division. Nor, other than a

direction to dismiss, can the Department impose any realistic
sanction. 208

Within the last year, the Criminal Division's control over the
investigation and prosecution of corruption cases was improved by
the establishment of the Public Integrity Section, which has general
supervisory jurisdiction over all cases involving violations by federal
and state public officials. The creation of this section leaves

unresolved, however, the question of ultimate responsibility for the
decision to prosecute, because the United States attorneys and the
Section continue to share authority for these decisions. Although
centralizing the staff function, which had been performed previously
by whichever section had responsibility for the statute being used as

the basis for the prosecution, is progress, there is no reason why the
Criminal Division should not have total control over the decision
whether or not to indict. The number of cases involved is well within
the capacity of the Division to handle without unreasonable delay, and
no aspect of law enforcement policy is more in need of maximum
administrative uniformity.
Taking the present modus operandi as given, when should the

federal prosecutor act against local public corruption? This question
can be addressed initially without reference to the role of Congress,
because there are already more than enough statutory bases for

investigation and prosecution of this form of criminal activity. The
federal prosecutor has shown no lack of imagination in utilizing the
mail fraud 209 and internal revenue laws 210 as well as those specifically
designed to reach public corruption, 211 but the standards by which he

208. The one area in which the Department exercises total control over the litigation process
is in the decision to appeal from an adverse judgment in the district court, to petition for

rehearing en banc, or to seek review in the Supreme Court. Any such actionmust be approved by
the Solicitor General. 28 C.F.R. �0.20 (1976).
209. 18 U.S.C. �1341 (1970); see United States v. Isaacs, 493 F.2d 1124, 1149-52 (7th Cir.)

(Governor Kerner defrauded citizens of services by sending and receiving letters and bribery
checks), cert, denied, 417 U.S. 976 (1974).
210. I.R.C. �7201; see W. Seymour, supra note 198, at 154-55 (Vice President Agnew

pleaded nolo contendere to tax evasion charges for not reporting illegal payments received while
governor).
211. 18 U.S.C. �1511 (1970) (unlawful for state employee to conspire to facilitate illegal

gambling by obstructing the enforcement of state laws); 18 U.S.C. � 1952 (1970) (Travel Act);
see United States v. Crockett, 514 F.2d 64, 75 (5th Cir. 1975) (section 1511 conviction of sheriff

for taking bribes to protect slot machine operations affirmed); United States v. Archer, 486 F.2d

670, 672-73, 683 (2d Cir. 1973) (interstate and foreign telephone calls by local prosecutor to
effectuate bribe insufficient interstate communication within meaning of section 1952).
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ought to judge the appropriateness of intervention have not yet been
articulated.
Putting aside those forms of criminal activity that infringe on

readily identifiable primary federal interests, such as the safety of
federal officers, protection of the mails or of federally insured banks,
and defense of the national security, as well as enforcement of the

increasing number of federal regulatory schemes, most federal
criminal statutes founded on the movement of persons or things in

interstate commerce duplicate in some fashion state criminal statutes

applicable to the same underlying activity. 212 Provisions of the federal

penal code prohibit the interstate transportation of stolen property; 213

other provisions make it a federal offense to participate in specified
ways in the business of gambling; 214 and federal laws make criminal

every conceivable form of narcotics activity. 215 The decision to

intervene under these statutes in the case of interstate transportation
of stolen property may be based on some showing of organized
hijacking or fencing operations or merely on the happenstance that a
suspect under FBI investigation is found to possess goods stolen
outside the state. Intervention in the gambling area theoretically is
founded on a concern for suppressing the intricate national
bookmaking networks that support local gambling activity, 216 but
innumerable smaller fish tend to be caught in the net, as well as
numbers operators who may use the stock market volume figure for
the daily number but whose connection with interstate commerce is
little more than their putative affiliation with organized crime.

Similarly, in the narcotics enforcement field the allocation of
investigative and prosecutorial manpower to relatively low-level
dealers is justified as one step in an effort to reach the large-scale
importers and distributors, but the relationship between federal and
local narcotics agents is a delicate one, and only limited progress has
been made in carving out the areas of responsibility appropriately
delegated to each.
The principal justification for federal jurisdiction over offenses

not impacting directly on primary federal interests is the need for
investigative and prosecutorial facilities that can respond to modern,

212. Until 1913, Congress had limited federal criminal legislation to matters within the
exclusive jurisdiction of the federal government. Boudin, The Place of the Anti-Racketeering Act
in Our Constitutional-Legal System, 28 Cornell L.Q. 261, 264-65 (1943).
213. 18 U.S.C. ��'2312, 2314 (1970).
214. Id. �1955.
215. 21 U.S.C. ��841-848 (1970).
216. See Rewis v. United States, 401 U.S. 808, 811 (1971) (section 1952 aimed at organized

crime, not incidental crossing of state line to gamble in roadhouse).
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sophisticated, national or international crime beyond the reach of local
police and district attorneys�a role characterized by an earlier writer
as "auxiliary to state law enforcement." 217 But once Congress has
provided the statutory framework for that role, a substantial amount
of criminal conduct capable of being dealt with by the states

inevitably will end up being prosecuted in federal courts. 218 Federal
and state prosecutors have not been able to draw a line beyond which
federal law enforcement agencies will serve only in advisory or

supportive capacities; protection of informants, access to "buy
money," and an understandable desire for personal or agency image
enhancement continue to breed competition between federal and
local law enforcement officers. Similar considerations lead to similar

competition at the prosecutorial level, although, in theory, this form of
combat is more controllable.
All this is not to say that the law enforcement world is marked by

constant struggle over territory. In certain parts of the country,
federal and local agencies have developed a cordial working
relationship, but this tends to occur principally in areas where local
resources are clearly insufficient and federal resources represent the
only realistic solution to the problem. Although recent efforts to
formulate guidelines for federal involvement have resulted in a

remarkable drop in prosecutions under the Dyer Act 219 and some

movement toward a more realistic division of responsibility in the
narcotics field, 220

even with the bestmotive on both sides, the realities
of criminal investigation and prosecution give the federal
establishment a virtually insurmountable advantage. Information
about criminal activity is fed into the federal law enforcement system
from an endless variety of sources: Internal Revenue Agents

217. Schwartz, Federal Criminal Jurisdiction and Prosecutors'Discretion, 13 Law& Contemp.
Prob. 64, 70, 73-77 (1948).
218. In the first example of formal concurrent criminal jurisdiction, the enforcement of

prohibition, the states apparently abandoned any substantial attempt to enforce the law and
instead left enforcement to the federal government. Boudin, supra note 212, at 273-74.
219. 18 U.S.C. �� 2311-2313 (1970) (interstate transportation of stolen automobile).

Guidelines for the investigation and prosecution of Dyer Act cases require that the FBI and

United States attorneys pursue organized ring cases and multitheft operations; permit the
pursuit of individual theft cases involving exceptional circumstances as long as deference is

given to the local prosecutor; and forbid pursuit of cases involving joyriding, first offenders, and
juveniles without prior arrests. U.S. Dep't of Justice, United States Attorneys' Manual 164-65
(1970). In fiscal year 1974, United States attorneys received 13,425 Dyer Act complaints, but
filed only 1,906 criminal cases. U.S. Dept of Justice, United States Attorneys' Report-

1974, Table 3 (1974). Comparable figures for fiscal 1975 showed 12,746 complaints and only
1,669 cases filed. U.S. Att'YS Report, supra note 174, Table 3 (1975).
220. See generally Domestic Council, Drug Abuse Task Force, White Paper on Drug

Abuse (1975).
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conducting civil or criminal tax investigations, bank auditors,
investigators from the regulatory agencies, and forms filed with the

government pursuant to any of hundreds of registration and

disclosure schemes, in addition to the law enforcement agencies
themselves�the FBI, the Drug Enforcement Administration, the
Bureau of Alcohol, Tobacco and Firearms, the Customs Service, and
the Secret Service. This information is gathered by agents who,
despite the size of their caseloads, have incomparably more time and
resources to devote to their investigations than do their counterparts
at the state or local level. 221 The information is then funneled to a

prosecutor whose caseload is only a small percentage of that carried

by the typical district attorney and who has, in many districts, special
units assigned to handle only large narcotics conspiracies, or frauds,
or organized crime. Most importantly, the federal prosecutor has at
his command the power of the grand jury�the most effective vehicle
for investigation of complex criminal operations, but one which is
available to and used by only a small number of local prosecutors,
even in the most sophisticated metropolitan jurisdictions.
With this marked advantage in both investigation and prosecution,

the United States attorney is often the first to obtain usable
information concerning public corruption and the only prosecutor
with the wherewithal to conduct the necessary investigation. Equally
important, he is likely to have the motivation to act against individuals
whom his state or local counterpart may be reluctant to challenge.
Although this motivation is generally laudable, it would be unrealistic
to deny that in a few cases it is colored by personal or partisan
ambition. Nevertheless, the United States attorney is viewed as the
protector of public integrity at both the federal and state levels, and
his image of personal incorruptibility is an important asset in any
investigation or prosecution of high-ranking officials.
The four United States attorneys' offices most active in this field�

the Southern District of New York, New Jersey, Maryland, and the
Northern District of Illinois�have developed coteries of highly skilled
prosecutors and a tradition of success that encourages an atmosphere
of alertness to potential corruption cases. Law enforcement agencies
know that these offices are receptive to such cases and will work to
"make" them. These two factors have a synergistic effect that
multiplies the number of corruption prosecutions brought by those
offices.

221. See generally Marcus, Conspiracy: The Criminal Agreement in Theory and inPractice, 65
Geo. L.J. 923, 947-48 (1977) (advantages of federal prosecutors in investigating and charging
conspiracy offenses).
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Prosecutors in the four districts, more independent in most

respects than their brethren, have tended to make their own law
enforcement policy in the corruption area as well. The nature of that

policy, nowhere set down in writing, can only be discerned from the
end product, and on that basis one would have to conclude that it is
activist in the extreme�that prosecution of local public corruption is
viewed as a routine part of the federal prosecutor's jurisdiction.
Whether the Department of Justice should adopt this view as amatter

of national policy is a difficult question.
One position is presented vigorously by Whitney North Seymour,

Jr., former United States attorney for the Southern District of New
York:

Overwhelmingly, cases where corruption has been
unearthed and successfully prosecuted have been those
where an outside investigative body�often the Federal
Government�has been involved. In New York City, it was
the Knapp Commission and a special state prosecutor�

plus the United States Attorney's office. In Baltimore,
Newark, Chicago, Detroit, Pittsburgh, New Orleans, and

many other cities, it has repeatedly been the U.S.

Attorney's office that has provided the outside agency with
the capability and objectivity to get the job done. The
reason is evident. When the police department is corrupt,
who can police it? When the criminal investigators are

corrupt, who can investigate them? When the prosecutors
are corrupt, who can prosecute them? As long as law
enforcement power is kept in the hands of those who are

themselves corrupt, the public interest is frustrated. The

only hope lies in vesting jurisdiction in an outside body that
has the capacity and will to investigate and prosecute as

needed. 222

A somewhat different stance is taken by Judge Henry Friendly:

The Founding Fathers, I think, would have been

surprised to find the federal courts trying cases of

corruption of the New York City administration simply
because one of the participants has rowed across the

Hudson in the course of the criminal venture. Yet would one
want truly serious offenses to go unprosecuted because of

222. W. Seymour, supra note 198, at 174-75.
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corruption or even extreme slackness in state or local law
enforcement if a basis for federal criminal jurisdiction
exists? 223

A rational policy governing federal intervention in cases of local

corruption should be founded on an appropriate balancing of three
factors: the capacity of the federal prosecutor to manage both the

investigation and prosecution effectively; the capacity of the local

prosecutor, with or without federal assistance, to do so; and the
adverse social consequences that would flow from the failure of both
to take action. Because the only likely barrier to federal involvement is
jurisdictional and that, as earlier discussion indicates, is hardly
impenetrable, the balance in most cases will be tipped initially in
favor of intervention. The capacity of the local prosecutor will vary
from case to case, depending on the size and efficiency of his office
and the availability of adequate police support; his desire will also

vary from case to case, but the absence of motivation will be

substantially more difficult to ascertain.
If the problem were only logistical, federal cooperation with local

agencies would seem to be a reasonable solution, but two hurdles
stand in the way. First, federal investigators are reluctant to turn over

relevant information, either because they suspect their local
counterparts of corruption or because they are simply unwilling to

disclose the nature and identity of their sources. Secondly, federal law
enforcement agencies are reluctant to devote their energies, except in
such cases as kidnapping or bank robbery, to the investigation of
matters that will not necessarily become federal statistics. If the

problem is one of initiative, federal agencies can do little, but the
question remains whether a decision by local authorities not to act
because of political or even venal motives justifies federal assumption
of the local enforcement role. Assuming that the basis for the local
prosecutor's refusal to act is obvious�and in many cases it will not
be�the justification for federal intervention depends on the weight to
be given the third element: whether inaction would be so detrimental
to societal interests that the federal prosecutor should move against
what normally would be an offense of purely local impact.
Implicit in this formulation of the issue is a belief that local

corruption is not a matter of federal concern unless it impacts directly
on a primary federal interest. 224 Although it is difficult to stand by

223. H. Friendly, Federal Jurisdiction: A General View 61 (1973) (footnotes omitted).
224. Earlier writers perceived the threat that the Hobbs Act would interfere with the delicate

balance between federal and state power over crime, although they were concerned only with the
Act's labor-related provisions. Boudin, supra note 212, at 268; Note, supra note 13, at 373.
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while an offense goes unprosecuted if there is a jurisdictional
predicate for action, the federal prosecutor should recognize that the
existence of jurisdiction is not a mandate to federalize all forms of
state crime but is, rather, intended to be auxiliary to state
enforcement. 225 If, as amatter of policy, a state's failure to enforce the
law were a sufficient justification for federal intervention, it would be
difficult to distinguish between police inability to solve a robbery and
police inability to solve a bribery. Only certain robberies, however, are
matters of legitimate federal interest, and the same should be true of
bribes. The legislative decision to create federal jurisdiction does not

necessarily include a decision to take over the field. Even where
interstate travel occurs in aid of a bribe, it ought still be asked
whether federal prosecution is appropriate. Both the prosecutors and
the courts should be skeptical of efforts to expand the jurisdictional
base beyond the expressed congressional intent.
Granting that it is detrimental to the interests of the citizens of a

state for their elected or appointed officials to breach the trust

reposed in them, these interests would be served better by effective
state enforcement than by reliance on the federal government for
remedial action. There rarely will be the demand for such effective
enforcement so long as an outside agency is available as an

alternative. Further, when that agency acts there is a substantial risk,
with potential impact on jury deliberations, that itwill be viewed as an

interloper, and that, even if successful in the individual prosecution,
the long term effect will beminimal because reform will not have come

from within or from the demand of the electorate. Pressure can come

from within, as shown by the recent events in New York and

Philadelphia, where special prosecutors were appointed to investigate
deeply rooted corruption, and although neither prosecutor has had
the hoped for success, the fact that an effort was made should counsel
federal restraint.
Whatever the general boundaries of an intervention policy, its

application will depend on the nature of the corruption involved.
Local corruption cases can be divided into four categories: members
of the executive; members of the legislature; members of the

judiciary; and members of police and other law enforcement agencies.

225. At least one Congressman thought that federal prosecutions should be brought against
labor-related extortion whenever state enforcement has broken down, at least if necessary to
protect interstate commerce. 91 Cong. Rec. 11,904 (1945) (remarks ofRep. Gwynne). In passing
the Act, Congress realized that the states had general laws covering labor-related extortion and

violence. Id. at 11,903 (Rep. Welch) (every state, city, and county has such laws); id. at 11,909
(Rep. Sumners) (every state has such laws).
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Members of the Executive. This category should be sub

divided to distinguish between mayors or other local chief executives
and governors. The former may exercise substantial power in his

domain over both the legislative branch and the law enforcement

agencies, and in larger cities that power may be greater than that of
many governors. Nonetheless, the potential for intervention by state

authorities exists, and the primary obligation of the federal prosecutor
should be to make the relevant information available to them.

Assuming that corruption at the mayoral level does not subvert
federal law enforcement226 and does not involve the misappropriation
of federal funds or interference in federal programs, there is no

legitimate federal interest to be protected even if the participants in

the offense travel in interstate commerce to accomplish their goals.
Indeed, the federal presence in modern local government is so

pervasive that, even where federal programs or funds are involved,
there should be a presumption in favor of restraint that could be
overcome only by a showing that the federal interest is substantial and
that there is no likelihood of state action.
At the gubernatorial level the absence of effective alternatives takes

on greater significance. The only prosecutions of past or incumbent
governors in recent years have been undertaken by the federal

government, and it may be that most state law enforcement agencies
prefer it that way. The probability that state prosecutors will discover
or pursue corruption at the highest levels of state government is slim,
yet the recent example of the federal government suggests that
internal solutions are possible; state prosecutors should be given a

similar opportunity. Nonetheless, the impact of corruption at this
level has a potential for such widespread social danger and for adverse
effects on other states and on the entire package of federal benefits
that a governor controls that this third element tilts the scales in favor
of federal action. In United States v. Hall221 for example, although the
purpose of the bribe was to influence the state employees' retirement
system to purchase certain securities, an act without direct federal
impact, federal intervention was reasonable if the state authorities
were unwilling to prosecute in light of the substantial federal interest
in questions of retirement security and in the protection of the
securities market. 228

226. Cf. notes 234-36 infra and accompanying text.

227. 536 F.2d 313 (10th Cir.), cert, denied, 97 S. Ct. 313 (1976).
228. Id. at 316-18. Treatment of appointed members of the executive presumably should be

much the same for the reasons set out in the discussion of corruption at the mayoral level, except
that the considerations of interference with local government are reduced where the official does
not have an elective mandate. Therefore, with the exception of officials having statewide
responsibility in positions close to the governor himself, appointive officials will generally fall
outside the circle of federal concern.
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Members of the Legislature. No similar concerns justify
federal prosecution of a state legislator unless he is part of a scheme
to which the governor is also a party. Although a legislator often
wields substantial political power over the affairs of state government,
an appropriate balance of federal and state interests mandates
reliance on the state's executive branch to pursue any violations of law
that he may commit. A more intrusive policy not only involves federal
intervention without real federal interest but also runs the risk of

interfering with the state political process.
Surprisingly, in light of its other decisions in this area, the Seventh

Circuit has recognized the dangers inherent in federal prosecution of
state legislators. In United States v. Craig 229 the court heard an appeal
by the Government from a district court order suppressing statements
made by a legislator on the ground that they were obtained in violation
of the speech or debate clause of the Illinois Constitution. 230

Concluding that the state constitution did not afford a privilege
against inquiry but finding that such a privilege was provided by the
federal common law, the court ultimately reversed the suppression
order on the ground that the defendant had waived whatever privilege
he might have had.231 In reaching this result, the court rejected the
Government's argument that the speech or debate clause was

intended to serve the principle of separation of powers and that that

principle could have no bearing on the right of the federal executive to
inquire into the conduct of the state legislative branch:

This argument ignores the federal nature of the American

system of government. . . . The Constitution creates a

federal system of government; people are subject to two

sets of laws, those of the national government and those of
the states. . . . [S]tate legislatures acting within the scope
of their powers perform a function as vital to the governance
of the state as the role Congress fulfills with regard to the
nation as a whole. . . . While it is within the province of the
United States Attorney to prosecute local officials who
violate federal law, the primary responsibility for ferreting
out their political corruption must rest, until Congress
directs otherwise, with the State, the political unit most
directly involved. 232

229. 528 F.2d 773 (7th Cir. 1976).
230. Id. at 774; see III. Const, art. 4, � 12.
231. 528 F.2d at 776, 780-81.
232. Id. at 778-79.
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Members of the Judiciary. It is difficult to imagine a case that

would justify federal prosecution of a member of the state judiciary
for an auxiliary federal offense, unless his acts had some direct impact
on federal law enforcement. 233 An investigation by a state agency of

criminal misconduct by a member of the judiciary raises extremely
delicate issues concerning the relationship between a participant in
the adversary process and the supposedly impartial arbiter, but the
solution to that problem is not the interposition of an outside force.
The federal prosecutor, who is not a participant in and therefore has
no obligation to the state judicial system, may feel free to take more

direct action because he has no obligation to the state judicial system,
but for that reason he represents a potentially more disruptive
element. Whether a particular case should be resolved by the bringing
of criminal charges, by the implementation of some disciplinary
sanction, or by impeachment will depend on a variety of considera
tions intimately related to the state's governmental and social

processes. Those charged with making such processes work should
select the appropriate course, whether or not the federal government
would have responded in the same way.

Members of the Police and Other Law Enforcement Agen
cies. Corruption in the law enforcement system may have the
most direct impact on federal interests. The vice squad member who
takes a bribe to ignore narcotics or gambling activity encourages an

offense that is almost certainly a federal crime. 234 Also, to the extent
that corruption discourages the exchange of information and other
forms of cooperation between federal agencies and local police, it will
have still broader ramifications for the effectiveness of federal law
enforcement in a variety of other areas. Even if the evidence in such
cases does not establish participation in a conspiracy to violate
federal law or some form of accomplice liability, there is, nonetheless,
a sufficiently grave federal concern to justify intervention through any
available prosecutive vehicle.
This is not to say, however, that all forms of police corruption

warrant federal attention. For example, the Hobbs Act prosecution of
a Chicago policeman for having received payoffs to guarantee
adequate protection for a bowling alley operator's business 235 involved

233. For an example of appropriate federal intervention, see United States v. Kahaner, 317
F.2d 459 (2d Cir.) (prosecution of state court judge and former assistant United States attorney
for accepting payments to influence federal proceeding), cert, denied, 375 U.S. 835 (1963).
234. 18 U.S.C. �1955 (1970) (gambling); 21 U.S.C. ��841-848 (1970) (narcotics).
235. United States v. Crowley, 504 F.2d 992, 997-98 (7th Cir. 1974).
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no discernible federal interest; nor did the hypothetical prosecution of
the policeman who extorted money from the candy store owner.

Police corruption is not a divisible phenomenon. The officer who
takes a bribe to ignore violations of state liquor laws is likely to be an

equally willing recipient of illicit payments from narcotics dealers.
Nonetheless, something more than this putative effect on federal
enforcement must exist before federal prosecution is warranted. If the

theory of corruption as a unitary concept is taken to its logical
extreme, it would require the federal prosecutor to serve as the

guardian of local law enforcement integrity�a role that he is simply
incapable of performing. Nor will a law enforcement agency have an

effective internal security system of its own if the burden of finding
and prosecuting integrity breaches is seen as being borne by others.
Where that internal security system breaks down and corruption is

endemic, as in United States v. Braasch, 236 the inability of the local

government to cope with it and the resultant social disruption may
militate in favor of federal action, but an effort should first be made to
enlist the local prosecutor or the appropriate state agency.

Although the prosecutor is also part of the law enforcement system,
corruption in his office raises a different problem. The assistant
district attorney who is "on the take" presents a risk similar to that

presented by the corrupt policeman: he may assist in the operation of
a criminal enterprise violative of federal law or divulge information

disruptive of other law enforcement efforts. As a general rule,
however, the potential for injury to federal interests from the activities
of a corrupt prosecutor is substantially less than that from the
activities of a corrupt policeman. The prosecutor, in most cases, will
come into the picture only after the existence and nature of the
criminal conduct is already a matter of record, and his actions will be
subject to scrutiny by both the police and the courts. Even if those
elements of the criminal justice process are corrupt or inadequately
vigilant, the potential for harm inherent in one dishonest prosecutor,
or several, is limited by the number of defendants or possible
defendants who are brought to him by the police.

THE POLICY LN ACTION

The differing theories of United States Attorney Seymour and
Circuit Judge Friendly were put to the test in the context of an effort

by federal law enforcement to attack suspected corruption in a local

prosecutor's office. In "the belief that attempts to combat corruption

236. 505 F.2d 139 (7th Cir. 1974), cert, denied, 421 U.S. 910 (1975).
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in the criminal justice system [of New York City] through uncovering
incidents of past wrongdoing had failed," 237 representatives of the

Federal Bureau of Narcotics and Dangerous Drugs (BNDD), a New

York police officer, and two assistant United States attorneys from

the Southern District of New York met in early 1972 to create a plan
for the introduction of an undercover agent into the system as a

prospective corrupter. 238 A BNDD agent, Bario, posing as a member

of the Las Vegas underworld, was arrested in a Queens County diner
by a New York policeman, Murano, for the unauthorized possession
of two pistols. 239 Bario was then booked on the policeman's false

complaint, arraigned, and released on $5000 bail posted by another
BNDD agent.
A cooperating defendant in another federal case introduced Bario

to oneWasserberger, an associate of aManhattan bail bondsman, who
told Bario that he had already made contact with a Queens attorney
who had connections that would enable him to help Bario. The two

men then met with the attorney, Klein, who, when Bario rejected the

suggestion that he plead to a misdemeanor, said that to prevent the
grand jury from returning an indictment would cost between $10,000
and $15,000. Bario paid Klein a $500 retainer, told him that he would
be out of the country, and said that he would call him. In response to

Wasserberger's request, Bario said that he could be reached by
paging him at the Sahara Hotel in Las Vegas, although in fact he had
no connection with that hotel. 240

Bario subsequently called Klein from France, where he was involved
in an ongoing narcotics investigation, and they arranged to meet at

Klein's office. When Bario returned from France, he and Murano went
to a hotel in Newark and called Klein in the hope that he would make a

return interstate call to them, and he did so. At the meeting in Klein's
office, Klein told Bario and Wasserberger that he had been in touch
with the assistant district attorney, Archer, in charge of the grand jury
and that Archer had suggested that Bario create a fictitious story to
explain to the grand jury why he had been in possession of the guns.
Before the grand jury, the police officer first testified concerning the
arrest, and Bario then related his false story with assistance from
Archer. Archer then made a speech to the grand jury minimizing the
seriousness of the offense, and the grand jury returned no true bill. 241

237. United States v. Archer, 486 F.2d 670, 672 (2d Cir. 1973) (quoting Brief of the United
States).
238. Id. at 672-73. During the investigation, Seymour was the United States Attorney for the

Southern District of New York.
239. Id.
240. Id. at 673.

241. Id. at 673-74.
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Judge Friendly, writing for a unanimous court, reversed the
convictions of Archer, Klein, and Wasserberger for conspiracy to
violate the Travel Act and for substantive violations arising out of the
interstate and foreign calls. The narrow ground for reversal was the
court's conclusion that none of the telephone calls provided the
necessary jurisdictional predicate under the Travel Act: the court

characterized the calls to and from Newark as attempts to
manufacture federal jurisdiction; the calls made by Wasserberger to
the Sahara Hotel in Las Vegas could not have been in furtherance of
the enterprise because Bario knew that they would be fruitless when
he told Wasserberger to call him there; and the call from France was

merely incidental to the corruption scheme and therefore "insufficient
to transform this sordid, federally-provoked incident of local

corruption into a crime against the United States." 242

Before reaching this limited jurisdictional issue, Judge Friendly, in
extensive dictum, expressed distaste for the government's conduct,
suggesting that it might call for application of Justice Brandeis'
warning that "if the government becomes a lawbreaker, it breeds
contempt for law." 243 He also explored at length the question
"whether this prosecution should be dismissed because the initiation
of the investigation was founded on a grossly inflated conception of
the role of the federal criminal law," pointing out that the federal

agents had no information that whatever corruption did exist in the
district attorney's office involved violations of federal law. 244

Recognizing that "responsibility for keeping federal criminal
investigations and prosecutions within the bounds appropriate on the

assumptions inherent in a federal system should rest, in the first

instance, with United States Attorneys under the active guidance of
the Attorney General," Judge Friendly nonetheless reserved a power
in the federal courts to correct abuses of prosecutorial discretion,
although he found it unnecessary to base his decision on that

ground. 245

Under the heading "Can Corruption be Stopped?," former United
States Attorney Seymour criticized Judge Friendly's conclusion that
the investigative technique used inArcher was more offensive than the
typical narcotics sale induced by government agents, asking whether
"the fact that judges and assistant district attorneys were now the

targets of Federal investigation, rather than narcotics dealers,

242. Id. at 681-83.

243. Id. at 675 (quoting Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J.,
dissenting)).
244. Id. at 677-78.

245. Id. at 678.
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changed the rules." 246 Noting that both the District Attorney for New
York County and the newly appointed Special Prosecutor had filed
amicus briefs in support of the Government's position, Seymour
characterized Friendly's opinion as an "attempt to discourage
undercover investigations of corrupt judges," and concluded:
"Honest judges must welcome the prosecution of corrupt judges.
Honest lawyers must welcome the prosecution of corrupt lawyers." 247

Seymour's principal theme seems to be that federal prosecution of
local corruption cases is justified by the risk that subversion of local
government will permit the continued operation of activities that
produce funds for organized crime. 248 The danger of infiltration by
organized crime is, of course, a real one, but it cannot be the
foundation for federal intervention in all cases. Although the existence
of the Mafia in some form is no longer a matter of dispute, its
structure and the scope of its activities have never been described
with any substantial certainty. One thing does seem clear, however: its
influence is strongest in the large metropolitan areas of the Northeast
and upper Midwest. It is appropriate, when weighing the ability of a
local prosecutor to deal with corruption or the potential social harm
that would result from federal inaction, to place in the balance
evidence that organized crime is involved in the particular act of
corruption or in a pattern of corrupt activity of which the act is a part,
but to treat the danger of organized crime as the predicate for a

wholesale federal take-over of local law enforcement in corruption
cases is to prescribe a remedy out of all proportion to the disease.

Building A Better Rowboat:
Attempts To Reform The Federal Criminal Laws

Overshadowing much of the foregoing discussion is the
acknowledged power of Congress to extend the reach of federal
criminal jurisdiction to the outer boundaries of its constitutional
authority. By doing so, it could speak definitively to issues that are now
left solely to the prosecutor's discretion.
For six years the Subcommittee on Criminal Laws and Procedures

of the Senate Judiciary Committee has had under consideration a

variety of proposals to enact a new Federal Criminal Code. Building
on the work of the National Commission on Reform of Federal
Criminal Laws, 249 the subcommittee, in collaboration with the
246. W. Seymour, supra note 198, at 173.
247. Id. at 173-74.

248. See id. at 170.
249. See Act of Nov. 8, 1966, Pub. L. No. 89-801, 80 Stat. 1516, as amended by Act of July 8

1969, Pub. L. No. 91-39, 83 Stat. 44.
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Department of Justice, drafted a complete revision of title 18 which,
in the form of Senate Bill 1 (S.l), was reported to the full committee in
the 94th Congress. 250 At the heart of the revised code, and among its
most hotly debated proposals, is an extension of federal jurisdiction to
a number of offenses previously within the sole province of the states.
This extension is accomplished in part by eliminating the jurisdic
tional predicate as an element of the substantive offense,251 and in

part by creating new jurisdictional bases252 or by applying old bases to
new violations. 253 This approach to the issue of federal jurisdiction, at
its most expansive in the Commission's version and considerably

250. See Staff of Senate Comm. on the Judiciary, 94th Cong., 1st Sess., Report on the
Criminal Justice Reform Act of 1975 (Comm. Print 1975) [hereinafter cited as Judiciary
Comm. Report].
[Editors' Note: A revised version of S.l, modifying or eliminating some of the bill's most

controversial provisions, has been introduced in the 95th Congress by Senators McClellan and

Kennedy. S.1437, 95th Cong., 1st Sess., 123 Cong. Rec. S6833 (daily ed. May 2, 1977). The
new bill retains S.l's treatment of federal bribery and extortion offenses. Id. �� 1351, 1722.
Given the original thrust of the Hobbs Act as a tool against labor racketeering, it is interesting to
note that the new Senate bill includes an express affirmative defense against an extortion charge
for minor incidents of violence that occur in the course of legitimate labor picketing. Id.
� 1722(b)].
251. S.l, 94th Cong., 1st Sess. �201(c) (1975). See generally 121 Cong. Rec. S33 (daily

ed. Jan. 15, 1975).
252. S.l provides for federal jurisdiction over certain offenses committed in the course of

committing or in immediate flight from the commission of certain other offenses defined in the

Act, over which federal jurisdiction exists. This is the so-called piggyback provision of the Act.

See, e.g., S.l, 94th Cong., 1st Sess., ��1601-1603 (1975) (homicide offenses); id. �1611
(maiming); id. � 1612 (aggravated battery); id. � 1641 (rape). See also Judiciary Comm. Report,
supra note 250, at 31-34; Note, Piggyback Jurisdiction in the Proposed Federal Criminal Code, 81
Yale L.J. 1209 (1972) (commission study draft and final report criticized).
253. For example, federal jurisdiction would exist if interstate facilities were used or

interstate travel occurred in the course of efforts to intimidate a witness in a state proceeding or
in the course of efforts to commit commercial bribery. S.l, 94th Cong., 1st Sess. � � 1322-1324,
1751 (1975). With respect to the latter offense, there has been dispute as to whether it is now

covered by the Travel Act. Compare United States v. Brecht, 540 F.2d 45, 48-50 (2d Cir. 1976)
(not covered) with United States v. Pomponio, 511 F.2d 953, 956-57 (4th Cir. 1975) (covered),
cert, denied, 423 U.S. 874 (1976).
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narrowed in S.l,254 has been the subject of much scholarly analysis,255
but some points of immediate relevance warrant discussion.
The proposed criminal code contained in the Commission's Final

Report 256 treats local public corruption in much the same way as does

existing law. The Study Draft had made it an offense to give or receive
"a thing of value as consideration for . . . the recipient's official action
as a public servant" 257 and had created federal jurisdiction whenever
the official action involved was that of an elected local official. 258

Additionally, jurisdiction would exist if any of the bases enumerated
in section 201 of the Final Report applied, regardless of whether the
official was elected. 259 In the Final Report, "concerns about

254. The Study Draft of the Commission's proposed code provided for federal jurisdiction
over any offense "committed in the course of committing or in immediate flight from the
commission of any other offense over which federal jurisdiction exists." National Comm'N on

Reform of Federal Criminal Laws, Study Draftof aNew Federal Criminal Code 10 (1970)
(Brown Commission) [hereinafter cited as Brown Comm'N Study Draft]. This broad piggyback
jurisdiction was limited somewhat in the Commission's Final Report by restricting it to "any
offense defined in this Code." National Comm'N on Reform of Federal Criminal Laws, Final
Report � 201 (b) (197 1), reprinted in Hearings on Reform of the Federal Criminal Laws Before the
Subcomm. on the Judiciary, 92d Cong., 1st Sess., pt. 1, at 165 (1971) [hereinafter cited as

Brown Comm'N Final Report]. Offenses defined in the code included those in chapter 16,
consisting primarily of crimes against the person such as homicide, assault, kidnapping, and
rape, and those in chapter 17, which included crimes against property such as arson, burglary,
robbery, and theft. Note, supra note 252, at 1214. Even this more limited provision provoked
strong criticism, and in response the drafters of S.l applied it to only certain designated
violations. See note 252, supra.
255. See Liebmann, Chartering a National Police Force, 56 A.B.A.J. 1070 (1970) (opposing

piggyback jurisdiction); McClellan, Codification, Reform, and Revision: The Challenge of a
Modem Federal Criminal Code, 1971 Duke L.J. 663, 696-98 (piggyback jurisdiction solves
sentence grading problems and should be adopted); National Association of Attorneys General,
Disapproval of Study Draft of Proposed New Federal Criminal Code, printed in Hearings on

Reform of the Federal Criminal Laws Before the Subcomm. on Criminal Laws and Procedures of
the Senate Comm. on the Judiciary, 92d Cong., 1st Sess., pt. 1, at 6-11 (1971) (opposing
piggyback jurisdiction); Younger, State v. Uncle Sam, 58 A.B.A.J. 155, 158-59 (1972) (opposing
piggyback jurisdiction); Note, supra note 252 (supporting piggyback jurisdiction).
256. Brown Comm'n Final Report, supra note 254.
257. Brown Comm'N Study Draft, supra note 254, at 126-27.
258. Id. at 132-33. The theory of the drafters was that plenary jurisdiction over local elected

officials could be based on the guarantee clause of the Constitution. Id. at 133 (comment to
section 1368); see U.S. Const, art. 4, �4 (every state guaranteed a republican form of
government). Relying on the guarantee clause as a basis for extending federal criminal
jurisdiction to cases of local corruption would raise difficult constitutional issues because
questions arising under the clause are nonjusticiable even when actions of Congress are
involved. See Baker v. Carr, 369 U.S. 186, 224-25 (1962). This would place any congressional
decision outside the scope of judicial scrutiny or necessitate a reexamination of the authority of
the courts to address the congressional use of the powers conferred by the clause. Cf. Bauers v.

Heisel, 361 F.2d 581, 588-89 (3d Cir. 1966) (congressional abrogation of judicial immunity
through section 1983 might destroy independence of state judiciary, depriving citizens of a
republican form of government and necessitating judicial intervention).
259. Brown Comm'n Final Report, supra note 254, at 165-66.



1224 The Georgetown Law Journal [Vol. 65:1171

Federalism led to cutting back on jurisdictional bases," leaving only
use of the mails or of interstate communication facilities and
movement of persons across state boundaries, all of which are

characterized as "an ample but by now conventional federal power
base." 260

In both the Study Draft and the Final Report, the Commission
carried forward the core of the Hobbs Act offense by making it a crime
to obtain the property of another by "an expressed purpose . . . to . . .

take or withhold official action as a public servant, or cause a public
servant to take or withhold official action." 261 Jurisdiction could be
founded upon any of the bases in section 201, including the familiar
requirement that the offense "affect interstate or foreign commerce,"
but in the latter case a prosecution could begin only with the
authorization of the Attorney General. 262 The Commission resolved
the bribery/extortion conflict by providing that, "[u]pon a charge of

theft, the receipt of property in consideration for taking or

withholding official action shall be deemed theft by threat regardless
of whether the owner voluntarily parted with his property or himself
initiated the scheme." 263

The relevant provisions of S.l, with one exception, also retained the
present configuration of federal sanctions against local corruption.
Section 1351 (bribery) makes it an offense to give to a public servant,
or for a public servant to receive, "anything of value in return for an

agreement or understanding that the recipient's official action as a

public servant will be influenced thereby, or that the recipient will
violate a legal duty as a public servant." The term "public servant"
encompasses local officials, 264 and jurisdiction over local bribery
would exist when the mails or interstate facilities are used or

interstate travel occurs in the commission of the offense 265�

essentially the coverage of the Travel Act. In addition, jurisdiction
would exist whenever bribery of a local official occurs during the
commission of a federal offense involving alcohol and tobacco tax

violations, extortion, loansharking, narcotics, gambling, or prosti
tution. 266 Rejecting the broad piggyback jurisdiction proposed by the
Commission, the subcommittee concluded that "to permit Federal

260. Id. at 293 (comment to section 1368).
261. Id. at 373.
262. Id. at 268.

263. Id. at 374. This would bar the use of a defense to a charge of theft by threat that the

charge should have been bribery. Id. (comment 7).
264. S. 1, 94th Cong., 1st Sess. �111 (1975) (public servant defined).
265. Id. �1351(c)(3)-(4).
266. Id. � 1351(c)(5).
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prosecution for bribery when committed in conjunction with any other
Federal crime would tend to encroach unnecessarily into an area

traditionally reserved for the States." 267

Section 1722 retained the larceny-type extortion offense now

included in the Hobbs Act, including the affecting commerce

jurisdictional base. The drafters eliminated from the extortion

provision, however, any reference to the obtaining of property under
color of official right, and their rationale casts some light on the
reasons for the use of the common law extortion offense under present
law:

As a practical matter, when a public servant obtains money
or property to which he or his office is not entitled and does
so under color of official right, it will almost always be

possible without undue difficulty to show that the property
was passed unwillingly because of an implicit threat (e.g.,
resulting from longstanding corrupt custom) that economic
or other harm would result if the payment was not made. . . .

The Committee, therefore, adopts the modern rationale for
the offense and eliminates from the category of extortion
the present Hobbs Act offense, which is very similar to
bribery. . . . Under S.l, as reported, official misconduct of
this nature will be punishable, at an equivalent level, as

bribery under section 1351. 268

Unique to the Commission's approach was the inclusion of section
207, titled "Discretionary Restraint in Exercise of Concurrent
Jurisdiction." 269 In recognition of the fact that "federal jurisdiction is

267. Judiciary Comm. Report, supra note 250, at 421. The broader piggyback jurisdiction
was rejected in favor of the enumerated crimes because the committee felt that local bribery was
often an integral part of such offenses as loansharking or trafficking in drugs, making the exercise
of federal jurisdiction proper. Id.
268. Id. at 649 (footnote omitted).
269. Section 207 specifically defined the limits of federal intervention:

Notwithstanding the existence of concurrent jurisdiction, federal law enforcement
agencies are authorized to decline or discontinue federal enforcement efforts
whenever the offense can effectively be prosecuted by nonfederal agencies and it
appears that there is no substantial federal interest in further prosecution or that
the offense primarily affects state, local or foreign interests. A substantial federal
interest exists in the following circumstances, among others:

(a) the offense is serious and state or local enforcement is impeded by
interstate aspects of the case; (b) federal enforcement is believed to be
necessary to vindicate federally protected civil rights; (c) if federal
jurisdiction exists under section 201(b), the offense is closely related to the
underlying offense, as to which there is a substantial federal interest; (d) an
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sometimes exercised to an extent not anticipated when legal
jurisdiction was established," section 207 was designed to invite
reconsideration of the manner in which federal law enforcement
resources are allocated. 270 The way in which the provision was framed,
however, made it clear that this invitation was only a tentative one.

The section authorized federal agencies to defer to state prosecution if
no substantial federal interest existed, and federal interest was to be
found where it was believed that the offense was associated with

organized crime or where local enforcement was "so corrupted as to

undermine its effectiveness substantially." 271 These words of

permission and the broad standards used to delineate the appropriate
areas of federal concern sound as though they were designed not to

encourage federal restraint but to provide some justification for an
occasional decision to defer to local authorities. As is obvious from the

history of enforcement under the Hobbs Act, federal prosecutors
construe their grants of jurisdiction in favor of intervention; if the
Commission truly believed that caution in the exercise of concurrent

jurisdiction was important, it accomplished nothing by permitting
deference to state prosecution. It would have been far more effective
to mandate that deference 272 unless a demonstrable federal interest
was present, although the necessarily amorphous nature of the
standards for judging the existence of that interest would have limited
the effect of such a directive. 273

In any event, the drafters of S. 1 abandoned the approach of the
Commission and adopted a narrower jurisdictional theory, particulrly

offense apparently limited in its impact is believed to be associated with

organized criminal activities extending beyond state lines; (e) state or local
law enforcement has been so corrupted as to undermine its effectiveness

substantially.
Where federal law enforcement efforts are discontinued in deference to state, local
or foreign prosecution, federal agencies are directed to cooperate with state, local
or foreign agencies, by providing them with evidence already gathered or

otherwise, to the extent that this is practicable without prejudice to federal law
enforcement. The Attorney General is authorized to promulgate additional

guidelines for the exercise of discretion in employing federal criminal jurisdiction.
The presence or absence of a federal interest and any other question relating to the
exercise of the discretion referred to in this section are for the prosecuting
authorities alone and are not litigable.

Brown Commtn Final Report, supra note 254, at 173-74.
270. Id.
271. Id.
272. See H. Friendly, supra note 223, at 60.
273. The standards discussed above are slightly less amorphous but would provide ample

room for reasonable men to differ as to the appropriateness of federal intervention. See notes

209-36 supra and accompanying text.
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with respect to the auxiliary federal function. The bill also adopted a

different vehicle for supervising the exercise of discretion in this area.

Concerned, despite section 207 's disclaimer, that congressional
policy directives would become the subject of litigation, the

subcommittee eliminated that provision and substituted a

requirement that the Attorney General make annual reports to the

Congress listing the number of prosecutions brought for each offense
and on each jurisdictional base. 274 It noted:

In conjunction with the present Department of Justice
practice of promulgating directives to United States

Attorneys, the approach suggested . . . should operate both
as an effective restraint on the exercise of concurrent

federal jurisdiction and as a useful tool for regularized
review by the Congress, without, on the other hand,
subjecting the exercise of prosecutorial discretion to the
risk of judicial review. 275

This new provision is doomed to failure. There is little reason to

expect that the enactment of a new criminal code will obviate the
deficiencies in the present system for ensuring uniformity in federal
law enforcement policy. Moreover, to rely on congressional oversight
through statistical analysis as the means of ensuring appropriate
restraint is to rest a heavy burden on a very slim reed. Congress has
not had a particularly good record as a post hoc supervisor of law
enforcement activities; reporting provisions of the type proposed in S.
1 are often only sops to those concerned about excessive delegation of
decisionmaking authority to executive agencies. Even if the Senate or
House Judiciary Committee were to undertake an active review, they
could not make any sort of intelligent judgment about the exercise of
discretion by the Department of Justice based on the number of cases

brought under various jurisdictional headings. Only by analyzing
representative cases and the reasons for authorizing or declining
prosecution could they even begin to operate as an effective control.

Unfortunately, the committee system is simply not equipped to

perform that kind of analysis. Nor, from the point of view of the
Department, is it reasonable to second-guess individual judgments,
although the Attorney General should be prepared to justify his
policies with respect to the treatment of specified classes of cases.

274. S.l, 94th Cong., 1st Sess. tit. II, pt. K, �722.
27.5. Judiciary Comm. Report, supra note 250, at 421 (footnote omitted).
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The provisions of S. 1 exhibit substantial restraint in the extension
of federal jurisdiction over local offenses generally and corruption
cases specifically, but the absence of some clear statement of

congressional policy with respect to the discretionary assertion of that
jurisdiction is regrettable. The Attorney General does not need

congressional authorization to issue guidelines or regulations on the
subject, but he is entitled to some guidance concerning the manner in
which he should exercise his discretion beyond occasional expressions
of concern for the appropriate division of responsibility between the
federal and state governments contained in the legislative history.
Even under the proposed reporting and oversight system, it is difficult
to see how the Attorney General can have any notion whether or not
the statistics included in his report are consistent with the wishes of

Congress.

Conclusion

Like Nature, the federal prosecutor abhors a vacuum. Given a

statutory grant of jurisdiction, he will seek to bring within it any
offense he finds unattended or even, in his view, inadequately
attended. In many areas this expansive and energetic approach has
been the hallmark of effective federal law enforcement: a problem is

identified; Congress provides a solution; and that solution is

implemented. Aberrations in the prosecutor's decisionmaking
process, if not controlled by departmental policy, can be limited by
judicial review or, as a last resort, new legislative action.
When the issue is whether to prosecute in an individual case or in a

class of cases having an impact on some primary federal interest, the
exercise of discretion properly remains an executive function. When,
however, Congress either has not addressed an identified problem or

has addressed it in only limited fashion, the prosecutormust take care

that he does not assume the legislative role. The Department of
Justice can minimize to some extent any adverse impact on the
federal-state relationship by formulating clear policy guidelines for
the prosecution of state corruption cases and by assuming control
over all prosecutive decisions. But in the final analysis, the choice
between an incursive or restrained enforcement policy in the exercise
of federal jurisdiction is a legislative function, and one that should not
be abandoned so lightly as it has been in the past.
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NOTE

STANDING TO CHALLENGE THE
CONSTITUTIONALITY OF THE FEDERAL
ELECTION CAMPAIGN ACT: THE EFFECT OF
A CONGRESSIONAL ATTEMPT TO RELAX
STANDING REQUIREMENTS

Introduction

The standing doctrine is among the threshold barriers that obstruct
access to the judiciary. 1 Designed to ensure that only the appropriate
litigant advocates a particular claim, the doctrine's ultimate purpose
is to prevent the judiciary from impinging on the prerogatives of its two
coordinate branches and to limit it to deciding only those cases

historically deemed appropriate for judicial resolution in a common

law system. 2 The requirements of the standing doctrine derive both

1. The standing doctrine differs from other threshold barriers that limit access to the judiciary
because it focuses on whether a particular plaintiff has sufficient interest in the litigation to argue
the claim vigorously. See Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 37-38 (1976)
(standing focuses on plaintiffs interest in the litigation); Flast v. Cohen, 392 U.S. 83, 99 (1968)
(fundamental aspect of standing is focus on litigant rather than on issues wished to be

adjudicated). There are several threshold barriers. See DeFunis v. Odegaard, 416 U.S. 312 (per
curiam) (mootness); Moore v. Board of Educ, 402 U.S. 47 (1971) (per curiam) (no case or

controversy); Baker v. Carr, 369 U.S. 186 (1962) (political question); Poe v. Ullman, 367 U.S. 497

(1961) (ripeness); Schilling v. Rogers, 363 U.S. 666 (1960) (reviewability); Muskrat v. United
States, 219 U.S. 346 (1911) (advisory opinions); Lord v. Veazie, 49 U.S. (8 How.) 250 (1850)
(collusive suits).
Courts have great flexibility in analyzing cases in which claims of nonjusticiability rest onmore

than one ground. Thus, a party's standing need not be considered if a court determines that the
issue presented is nonjusticiable for other reasons. See Schlesinger v. Reservists to Stop theWar,
418 U.S. 208, 215 n.5 (1974) (no fixed rule as to proper sequence to analyze contentions that
involve several facets of the concept of justiciability). .

2. See Flast v. Cohen, 392 U.S. 83, 95-96 (1968) (principle of separation of powers and

prohibitions against advisory opinions derived from article LTI are embodied in the doctrine of

justiciability); Brown, Quis Custodiet Ipsos Custodes?�The School-Prayer Cases, 1963 Sup. Ct.
Rev. 1, 15 (1963) (policies favoring separation of powers andmilitating against advisory opinions
underlie the standing doctrine). Genuine, particularized controversies between parties with

conflicting and pressing interests ensure that issues are narrowly framed and vigorously
presented. Flast v. Cohen, 392 U.S. at 106. Decisions rendered outside an adversary context are
advisory opinions beyond the competence of the federal judiciary. Id. at 95-97; see Letter from
John Jay, Chief Justice of the United States Supreme Court, to Thomas Jefferson, Secretary of
State, (July 20, 1793), reprinted in 3 H. Johnston, Correspondence andPublic Papers of John
Jay 486-89 (1891) (declining to render advisory interpretations of United States treaties at
instance of executive). See also Note, The Case for anAdvisory Function in the Federal Judiciary,
50 Geo. L.J. 785 (1962).
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from the "case or controversy" language of article III3 and from
policies of judicial prudence. 4 The requirements grounded in article
m are jurisdictional in nature and must be satisfied before invoking
the power of the judiciary. 5 Even if plaintiffs satisfy the demands of
article III, however, prudential considerations may limit access to the
courts. 6 Congress cannot alter the standing requirements mandated
by article III, 7 but it can influence the courts' application of prudential
requirements. 8 Thus, only the courts' interpretation of article HI
limits the ability of Congress to relax standing requirements.9
3. U.S. Const, art. LTI, �2.
4. See Warth v. Seldin, 422 U.S. 490, 500-01 (1975) (standing has constitutional and court-

imposed requirements); Flast v. Cohen, 392 U.S. 83, 109 n.5 (1968) (Douglas, J., concurring)
(standing is a rule of self-restraint developed by Court for its own governance); 13 C. Wright, A.
Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction �3531, at 176 (1975)
(standing requirements are constitutional and discretionary limitations designed to prudently
manage judicial review of public acts) [hereinafter cited as Wright].

5. Warth v. Seldin, 422 U.S. 490, 498-99 (1975); see Barrows v. Jackson, 346 U.S. 249, 255
(1953) (standing requirement describes the constitutional case or controversy limitation on the
courts' jurisdiction); Coleman v. Miller, 307 U.S. 433, 462-64 (1939) (Frankfurter, J., concur
ring) (not within courts' power to render legal opinions; courts are limited to a review of

litigation).
6. See Warth v. Seldin, 422 U.S. 490, 500-01 (1975) (standing is a hybrid requirement

consisting of a minimal constitutional requirement and a stricter court-imposed requirement);
Flast v. Cohen, 392 U.S. 83, 120 n.8 (Harlan, J., dissenting) (federal courts may decline cases

otherwise within perimeter of their constitutional jurisdiction as unsuitable for immediate

judicial resolution).
7. Flast v. Cohen, 392 U.S. 83, 109 n.5 (1968) (Douglas, J., concurring) (attempts by

Congress to confer standing when it is constitutionally lacking are unavailing).
8. See, e.g., Warth v. Seldin, 422 U.S. 490, 501 (1975) (Congress may grant an express right of

action to persons who otherwise would be barred by prudential standing rules); United States v.

Richardson, 418 U.S. 166, 178 n.ll (1973) (Congress can confer standing to citizens and

taxpayers, subject to the limitations of article HI); Trafficante v. Metropolitan Life Ins. Co., 409
U.S. 205, 212 (1972) (White, J., concurring) (doubtful that standing would have existed had

statute not granted it); Flast v. Cohen, 392 U.S. 83, 131-32 (1968) (Harlan, J., dissenting)
(Congress should decide when citizens and taxpayers have standing); Berger, Standing to Sue in

PublicActions: Is it a ConstitutionalRequirement?, 78 Yale L.J. 816, 839-40 (1969) (Congress has
authority to grant standing to litigants); Monaghan, Constitutional Adjudication: The Who and

the When, 82 Yale L.J. 1363, 1375-79 (1973) (Congress should guide the courts in defining
threshold barriers to judicial power); Scott, Standing in the Supreme Court�A Functional

Analysis, 86 Harv. L. Rev. 645, 648 (1973) (congressional findings regarding the desirability of
judicial oversight have made a considerable difference in the availability of judicial review).
Courts are willing to ease standing requirements in deference to legislative authorization of

judicial review because the organ of government responsible for raising and disbursing public
funds has decided that expenditure of judicial resources is warranted. Scott, supra at 686-87.

Congressional authorization of review makes it more likely that judicial intervention will be

considered proper. Id. at 687.
9. See Sierra Club v. Morton, 405 U.S. 727, 738 (1972) (broadening the categories of injury

that may be alleged in support of standing in deference to legislative expression is different from

abandoning altogether the requirement that the parties meet the minimum requirements of

article m); notes 170-75 infra and accompanying text. The Supreme Court in Linda R.S. v.

Richard D. stated that in the absence of a statute expressly conferring standing, plaintiffs must

satisfy article III requirements by alleging threatened or actual injury, thereby implying that
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The review provision10 of the Federal Election Campaign Act

(FECA)uis a unique example of a congressional attempt to relax

standing requirements. 12 Section 437h of the FECA extends to "any
individual eligible to vote in any election for the office of President"
the right to institute such actions "as may be appropriate" to

challenge the constitutionality of the Act's provisions in any district

court. 13 Interpreting the FECA provision in Buckley v. Valeo, 14 the

Supreme Court determined that Congress intended to provide for

expedited review of the constitutionality of the Act. 15 The Court

declared it would give effect to the expression of congressional intent

Congress can affect article LTI standing requirements. 410 U.S. 614, 617 (1973). One

commentator has described the Court's language in Linda R.S. as an unfortunate example of

intellectual confusion. Monaghan, supra note 8, at 1381.
10. 2 U.S.C. �437h (Supp. V 1975).
11. Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (codified in

scattered sections of 2, 5, 18, 26, 39, 47 U.S.C. (Supp. V 1975)), as amended by Federal Election
Campaign Act Amendments of 1974, Pub. L.No. 93-443, 88 Stat. 1263, and by Federal Election
Campaign Act Amendments of 1976, Pub. L. No. 94-283, 90 Stat. 475. Congress enacted the
Federal Election Campaign Act Amendments of 1974 to expand preexisting schemes of political
campaign regulation. See Buckley v. Valeo, 387 F. Supp. 135, 141 (D.D.C. 1975), aff'd inpart,
519 F.2d 821 (D.C. Cir. 1975), aff'd in part, 424 U.S. 1 (1976) (per curiam) (FECA amendments
of 1-974, together with the FECA of 1971 and Subtitle H of the Internal Revenue Code, form a

regulatory framework for the conduct of election campaigns); Comment, Buckley v. Valeo: The

Supreme Court and Federal Campaign Reform, 76 Colum. L. Rev. 852, 852 (1976) (same).
12. See Clark v. Valeo, No. 76-1825, at 7 n.2 (D. C. Cir. Jan. 21, 1977) (per curiam) (section

437h establishes an unusual review provision). The review provision was first proposed in
connection with the 1974 amendments to the FECA. During the consideration of those
amendments, some members of Congress expressed concern that certain provisions of the
amendments might be unconstitutional. See 120 Cong. Rec. 10, 557-59 (1974) (remarks of Sen.
Buckley) (spending limitations violate first amendment); id. at 10,552 (remarks of Sen.

Dominick) (whole bill unconstitutional). Congress decided to enact the legislation and allow the
courts to resolve any significant constitutional questions that might arise. See id. at 35,140
(remarks of Rep. Hays) (courts should decide whether provisions are constitutional); id. at

10,562 (remarks of Sen. Buckley) (Supreme Court should determine constitutional questions at
earliest possible time).

13. 2 U.S.C. �437h (Supp. V 1975). Section 437h provides that:

The Commission, the national committee of any political party, or any individual
eligible to vote in any election for the office of President of the United States may
institute such actions in the appropriate district court of the United States,
including actions for declaratory judgment, as may be appropriate to construe the
constitutionality of any provision of this Act ....

As originally introduced, the amendment granted to eligible voters the right "to institute . . .

actions in the appropriate District Court ... to implement or construe any provision of [the]
Act." 120 Cong. Rec. 10,562 (1974). Prior to enactment, the amendment was narrowed to
authorize only actions "to construe the constitutionality of any provision of [the] Act." Buckley v.
Valeo, 387 F. Supp. 135, 140 (D.D.C), aff'd in part, 519 F.2d 821 (D.C. Cir. 1975), affd inpart
424 U.S. 1 (1976) (per curiam).

*

14. 424 U.S. 1(1976) (per curiam).
15. Id. at 11-12.
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to the extent consistent with article HI. 16 It failed, however, to identify
clearly the constitutional limits of the standing doctrine. 17

Because the same policies underlie the limits mandated by the
Constitution and the prudential restrictions imposed by the courts, 18

it is difficult to distinguish the constitutional requirements of the
standing doctrine. 19 The Supreme Court has confused the constitu
tional limits of the doctrine still further by relying on article III when it
denied standing in Simon v. Eastern Kentucky Welfare Rights
Organization. 20 By including discretionary elements of standing within
the confines of article m, the Court constricted the ability of Congress
to effect access to the judiciary. Only by defining the elements of the

standing doctrine attributable to article HI can the maximum power of

Congress to shape standing requirements be determined.

Challenging the Constitutionality of Federal Legislation
With the Express Consent of Congress

the review provision of the feca

The FECA review provision differs from other legislative provisions
affecting courts' determinations of standing requirements. Whereas
other statutes provide judicial review of government action to any
person aggrieved by the action,21 section 437h of the FECA extends
the express right to challenge the constitutionality of the law to a

defined class of persons.22
16. Id.
17. See id. at 12. The Court found it unnecessary to address the precise nature of article LTI

requirements because it concluded that at least some of the plaintiffs had the requisite interest
in the litigation. Id.; notes 36-37 infra and accompanying text.

18. See Brown, supra note 2, at 15 (policies favoring separation of powers and militating
against advisory opinions are the bases of the standing doctrine).

19. See Flast v. Cohen, 392 U.S. 83, 95-99, 99 n.20 (1968) (standing is not a legal concept
with fixed content, but a blend of constitutional requirements and policy considerations, its
utilization the result of many subtle pressures, its contours shifting and uncertain).
20. 426 U.S. 26, 43-44 (1976) (plaintiffs denied standing because they failed to satisfy article

HI requirements that their injury be connected to defendant's acts and that victory in the suit

will assure them desired relief); notes 96, 142-53 infra and accompanying text.

21. E.g., 15 U.S.C. �77i(a) (1970) (any person aggrieved by order of the SEC may obtain
review in the courts of appeals); 16 U.S.C. � 825/(b) (1970) (any party aggrieved by order of the
FTC may obtain review in the courts ofappeals); 47 U.S.C. � 402(b) (1970) (any person aggrieved
or whose interests are adversely affected by an order of the FCC may obtain review in the United

States Court of Appeals for the District of Columbia Circuit); cf. 49 U.S.C. � 1486(a) (1970) (any
person disclosing a substantial interest in an order of the CAB may obtain review in the United

States Court of Appeals for the District of Columbia Circuit).
22. Congress has attempted on a few occasions to extend to a defined class an express right to

institute actions to challenge the constitutionality of other laws. See Hearings on S. 2097 Before
the Subcomm. for Constitutional Rights of the Senate Comm. on the Judiciary, 89th Cong., 2d
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Because courts are hesitant to interfere directly with a coequal
branch of government, they normally refuse to consider constitutional

challenges to federal legislation unless certain that the litigants can

illuminate and narrow the issues adequately. 23 Such separation of

powers considerations are less compelling where Congress expressly
agrees to judicial review. 24 Consistent with this view, the Supreme
Court in Buckley relaxed standing requirements under the FECA in

deference to express congressional consent, even though the

constitutionality of federal legislation was at issue.25

Sess. 498 (1966) (bill to grant standing to taxpayers to challenge federal appropriations on the

basis of their tax payments alone); Comment, The Continued Vitality of the Standing Doctrine in

Challenges to Federal Government Action, 24 Cath. U.L. Rev. 328, 335 n.52 (1975) (unsuccessful
attempts by Congress to confer standing).
23. See Flast v. Cohen, 392 U.S. 83, 95-96 (1968) (separation of powers considerations

derived from article in are implicit in the standing requirements); Ashwander v. TVA, 297 U.S.

288, 346-48 (1936) (Brandeis, J., concurring) (courts avoid passing on the constitutionality of
legislation). But cf. Berger, supra note 8, at 828-29 (checks and balances are as important as
separation of powers; review of unconstitutional legislation does not constitute an improper
judicial interference with, nor improper judicial intrusion into, the legislative domain).
In Marbury v. Madison, Chief Justice Marshall announced that it is the Court's function to

interpret the Constitution. His reasoning suggested, however, that the Court has a more limited
role in constitutional adjudication: constitutional issues may be considered only incident to

deciding the particular case or controversy before the Court. 5 U.S. (1 Cranch) 137, 165-66, 176
(1803). From Marbury, commentators have derived what are labeled the "private rights" and
"special function'' theories of adjudication. Proponents of the private rights theory believe the
Court's function is limited to deciding cases grounded in concrete facts susceptible to judicial
resolution. Relying on the aspects ofMarbury that emphasize the Court's role as guardian of the
Constitution, proponents of the special function theory view the Court's role more broadly,
emphasizing that the Court is the principal interpreter of the Constitution. See Monaghan,
supra note 8, at 1356-71. Whatever the merits of the private rights and special function theories,
it is generally accepted that the Court functions best when it is presented with factual rather
than abstract issues. Adverse litigants dealing with concrete facts are more likely to develop the
issues in such a way as to inform the Court of all the legal implications. See generally Frankfurter,
A Note on Advisory Opinions, 37 Harv. L. Rev. 1002 (1924). Nonetheless, the Court will decide
claims without a complete factual context if the need to do so overrides the general requirement
of concrete, detailed facts. See Coates v. City of Cincinnati, 402 U.S. 611, 616 (1971)
(ordinance affecting right to public assembly found unconstitutional on its face; details
of conduct that allegedly violated the ordinance unnecessary).
24. See Sierra Club v. Morton, 405 U.S. 727, 732 n.3 (1972) (environmentalists challenging

decision of Department of the Interior permitting development of wilderness lands denied
standing; if suitmet case or controversy requirement of article ILT and Congress had determined
that environmentalists were to be regarded as proper parties, standing would have been
granted).
25. 424 U.S. at 11-12 (Congress intended to relax standing requirements to the extent

allowed by article HI). Despite the apparent willingness of the Supreme Court to relax standing
requirements under the FECA, the effect of section 437h recently was limited in Clark v. Valeo,
No. 76-1825 (D.C. Cir. Jan. 21, 1977) (per curiam). In Clark the United States Court of Appeals
for the District of Columbia Circuit denied review to an eligible voter on the ground that he did
not present a ripe case or controversy. Id. at 10. Although basing its opinion on the ripeness
doctrine, the court stated that its decision was compelled by article III. Id. at 16 n.10. Observing
that there was no good reason to strain its jurisdiction to consider the political and legal issues
presented, the court also stated that it could have dismissed the suit for prudential reasons. Id.
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Although Congress can influence the courts' application of standing
requirements through legislation like section 437h, it is settled that
article HI imposes certain minimum requirements of standing that
Congress cannot relax. 26 For example, in Muskrat v. United States 27

the Court invalidated a legislative provision requiring the courts to
grant standing to specifically identified persons because it unconstitu
tionally required the courts to render advisory opinions. 28 The FECA
review provision, enacted for the purpose of obtaining expeditious
judicial consideration of the constitutionality of the legislation,
apparently was designed to permit voters to seek a judicial opinion
similar to that refused in Muskrat. 29 The courts that first considered
section 437h of the FECA found it unnecessary, however, to follow
theMuskrat decision. In Buckley the Supreme Court assumed that the
FECA's review provision was intended merely to dispense with

prudential standing requirements and to confer standing only to the
extent consistent with article HI.30 Moreover, the FECA provision is

The court's treatment of the threshold issue in Clark is inconsistent with the Supreme Court's
statement in Buckley that section 437h is a valid congressional directive to the judiciary to

consider challenges to the FECA to the full extent permitted by article in. See 424 U.S. at 117.
A dissenting opinion in Clark stated that the majority's conclusion with respect to the power of
Congress to effect a relaxation of prudential requirements contradicts the language in Buckley in
which the Court suggested that section 437h imposes constraints on judicial recourse to

prudential limitations if the case or controversy requirements are satisfied. No. 76-1826, at 28-
29 (Robinson, J., dissenting).
26. See United States v. Richardson, 418 U.S. 166, 178 n.ll (1973) (Congress can confer

standing subject to the hmitations of article HI); Flast v. Cohen, 392 U.S. 83, 109 n.5 (Douglas,
J., concurring) (Congress cannot confer standing if it is constitutionally lacking).
27. 219 U.S. 346 (1911).
28. Id. at 360-61; see Flast v. Cohen, 392 U.S. 83, 95-97 (1968) (decisions rendered outside

an adversary context are advisory opinions prohibited by article HI). But cf. Northern Cheyenne
Tribe v. Hollowbreast, 425 U.S. 649 (1976) (action pursuant to statute expressly allowing the
Northern Cheyenne Tribe to commence an action to determine mineral rights reviewed without
discussion of its justiciability).
29. See note 12 supra.
30. 424 U.S. at 11-12. Although the Supreme Court in Buckley did not expressly consider

whether section 437h requires courts to render advisory opinions, the United States Court of

Appeals for the District of Columbia Circuit specifically addressed the question and concluded
that because the language of section 437h did not affirmatively require the court to render an

opinion on the specific case before it, the provision could be construed to be consistent with the
article HI requirement that the courts decide only cases or controversies. Buckley v. Valeo, 519
F.2d 821, 850 (D.C. Cir. 1975), affd in part, 424 U.S. 1 (1976) (per curiam). The court of

appeals recently reaffirmed that conclusion in Clark v. Valeo, No. 76-1825 (D.C. Cir. Jan. 21,
1977) (per curiam). In dismissing Clark's complaint on the ground that it failed to present a ripe
case or controversy, the court interpreted section 437h not as a command to the judiciary to

consider the question presented, but rather as an authorization of judicial intervention. Id. at 18
n.ll.

Most statutes calling for expanded judicial review provide that only plaintiffs who are

aggrieved or adversely affected by action taken pursuant to the statute are authorized to seek

review. See note 21 supra. Courts have generally interpreted such statutes to require that the
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distinguishable from the statute inMuskrat, which required courts to

consider specific cases brought by identified persons.31 Section 437h

of the FECA does not confer standing per se to particular persons; it
merely provides an opportunity for review to a class of persons,
individually unidentified, any of whom may be denied review if they
fail to satisfy article HI requirements.32
The United States Court of Appeals for the District of Columbia Cir

cuit and the Supreme Court both considered whether the plaintiffs in
Buckley33 satisfied the Article HI standing requirements established in
prior Supreme Court decisions. Stating that persons eligible to seek
review under section 437h must nevertheless satisfy article HI

requirements by alleging a "definite and concrete" injury flowing from
the restrictions of the Act,34 the court of appeals concluded that each
of the plaintiffs, some of whom sought review solely on the basis of
their status as voters, demonstrated sufficient injury to maintain a

"case or controversy" with respect to one or more issues. 35 On appeal,

plaintiffmeet minimum article LTI requirements of standing. See Association of Data Processing
Serv. Orgs. v. Camp, 397 U.S. 150, 152-53 (1970). The qualifying language of section 437h, "as
may be appropriate," may be interpreted to require that plaintiffs instituting litigation pursuant
to that section satisfy the minimum requirements of article III. Cf. Clark v. Valeo, No. 76-1825,
at 9 (Leventhal, J., concurring) (FECA expressly authorizes actions, but leaves questionwhether
actions appropriate to court).
31. See 219 U.S. at 361-62.
32. Buckley v. Valeo, 424 U.S. 1, 11-12 (1976) (per curiam).
33. The plaintiffs in Buckley were Senator James L. Buckley, Eugene J. McCarthy,

Representative William A. Steiger, Stewart Rawlings Mott, the Committee for a Constitutional
Presidency�McCarthy '76, the Conservative Party of the State of New York, the Mississippi
Republican Party, the Libertarian Party, the New York Civil Liberties Union, Inc., the
American Conservative Union, the Conservative Victory Fund, and Human Events, Inc. James
C. Calaway was an intervening plaintiff. Buckley v. Valeo, 519 F.2d 821, 833 n.l (1975), aff'd in
part, 424 U.S. 1 (1976) (per curiam).
The district court in Buckley concluded that the individual plaintiffs were eligible voters and

therefore satisfied the express requirements of section 437h for instituting an action in the
district court. 387 F. Supp. at 142. Construing the language of the section to require that all
constitutional questions be certified immediately to the court of appeals, the district court,
however, did not reach the issue of the plaintiffs' standing. Id. at 138, 141. The court deferred to
the court of appeals the question whether the organizational plaintiffs met the statutory
requisites necessary to institute an action, observing that they were "obviously ineligible to
vote." Id at 142 n.14.

34. Buckley v. Valeo, 519 F.2d 821, 850 & n.63, 851 & nn.66-67 (1975), aff'dinpart, 424 U.S.
1 (1976) (per curiam). In requiring the plaintiffs to allege an injury, the court of appeals relied on

the principle that a plaintiff who has suffered an injury will be motivated to present the best
arguments possible and will, therefore, present a dispute for judicial resolution that achieves the
measure of adverseness required by the case or controversy language of article LTI. Id- see

Schlesinger v. Reservists to Stop the War, 418 U.S. 208, 221 (1974) (concrete injury enables
plaintiff to present a complete perspective on the adverse consequences flowing from a specific
set of facts); Baker v. Carr, 369 U.S. 186, 204 (1962) (a personal stake in the outcome of a
controversy sharpens the presentation of issues).
35. 519 F.2d at 851.
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the Supreme Court addressed the question of the plaintiffs' standing
in a more summary manner. It declared that article HI requirements
are satisfied if a plaintiff shows a sufficient personal stake in the
outcome of a controversy, 36 and held that at least some of the
plaintiffs demonstrated the requisite personal stake. 37

By concluding that some of the plaintiffs presented an adequate
case or controversy without specifically identifying them, the
Supreme Court avoided the question whether a voter qua voter has
standing to challenge the Act. As a result, the Court of Appeals'
recognition that voters, by virtue of their status as voters, have
standing to raise at least some of the issues posed by the FECA has
not been expressly overruled. The validity and strength of that
conclusion must be examined with reference to past Supreme Court
rulings on the standing of individuals whose status as plaintiffs was

unaided by legislation relaxing standing requirements.

Standing Requirements ln the Absence of
Legislative Approval

To determine whether a plaintiff satisfies the minimum article IQ

standing requirement of a personal stake in the outcome of the

litigation, courts examine the injury allegedly suffered as a result of
the contested action. 38 A plaintiff without injury is considered

incapable of presenting a dispute for judicial resolution with the
measure of adverseness traditionally deemed necessary in a common

law system. 39When applying the injury-in-fact standard, courts rarely
concern themselves with the severity of the injury; 40 instead they

36. 424 U.S. at 11.

37. Id. at 12. In so holding, the Court noted prior decisions permitting organizations standing
to assert rights personal to their members. Id. at 12 & n.10; see NAACP v. Alabama, 357 U.S.
449, 459 (1958) (NAACP has standing to assert the constitutional rights of its members).
38. See Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 164 (1970)

(injury in fact required by article HI). Although it is settled that injury in fact is a constitutional

requirement, some commentators have argued that a person may have a sufficient personal
interest in the litigation without having suffered a personal injury. See, e.g. , L. Jaffe, Judicial
Control of Administrative Action 517 (1965) (plaintiff's interest measured by injury in fact is
not a necessary element of case or controversy requirement); Berger, supra note 8, at 840
(notion that article ILT requires plaintiff to show injury in fact is historically unfounded); Scott,
supra note 8, at 692 (plaintiff proves he has sufficient interest in the litigation by bearing costs

involved in bringing suit).
39. See Schlesinger v. Reservists to Stop the War, 418 U.S. 208, 221 (1974) (injury is the

indispensable element that enables plaintiff to present a complete perspective on the adverse

consequences of the dispute and to cast it in a form capable of judicial determination).
40. See United States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412

U.S. 669, 689 n.14 (1973) (although plaintiff must allege that he has been or will in fact be

perceptibly harmed, a trifling injury will suffice).
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examine its nature. Only an injury that is concrete or personal to the

litigant is sufficient to satisfy standing requirements; 41 a generalized
injury suffered by many or all citizens is insufficient. 42 The tests

courts use to measure the nature of the injury often embody both
article HI and judicially imposed prudential requirements without
distinction. 43 To identify the article HI requirements, therefore, the
language in each case must be analyzed carefully in light of the court's
decision to grant or to deny standing.

CITIZEN AND TAXPAYER INJURIES

Decisions in cases brought by individuals as citizens and taxpayers
have contributed significantly to the evolution of the standing
doctrine.44 The principles established in these cases are helpful in
determining the extent to which voters 45 have standing under section
437h of the FECA. Like voters, the plaintiffs in citizen and taxpayer
cases share interests with members of a large class. 46 Moreover, the
citizen and taxpayer cases typically involved actions brought to

challenge the constitutionality of federal legislation. 47 Accordingly,
41. O'Shea v. Littleton, 414 U.S. 488, 494 (1974) (alleged injury must be concrete as opposed

to abstract); Sierra Club v. Morton, 405 U.S. 727, 735 (1972) (alleged injury must be personal to
the plaintiff).
42. See Schlesinger v. Reservists to Stop the War, 418 U.S. 208, 220 (1974) (standing to sue

may not be predicated on an injury common to all members of the public).
43. In addressing standing issues, the Supreme Court has criticized past opinions as lacking

clarity. See Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 151 (1970)
(generalizations regarding standing are worthless); United States ex rel. Chapman v. FPC, 345
U.S. 153, 156 (1953) (standing a complicated specialty of federal jurisdiction); cf. Scanwell
Laboratories, Inc. v. Shaffer, 424 F.2d 8,59, 861 (D.C. Cir. 1970) (standing is one of the most

amorphous concepts in the entire domain of public law). Commentators have noted the confusion
thartias arisen from the Court's attempts to establish standing requirements. E.g., L. Jaffe, supra.
note 38, at 461; Berger, supra note 8, at 816; Lewis, Constitutional Rights and the Misuse of
"Standing, " 14 Stan. L. Rev. 433, 434 (1962).
44. See, e.g., Schlesinger v. Reservists to Stop theWar, 418 U.S. 208, 220-21 (1974) (citizens

and taxpayers lack standing to challengemembership by Congressmen in Armed Forces Reserves
as unlawful under incompatibility clause; injury too abstract to provide basis for standing) ; United
States v. Richardson, 418 U.S. 166, 180 (1974) (taxpayer lacks standing to challenge expenditure
reporting provisions of Central Intelligence Agency Act of 1949 as unlawful under statement and
accounts clause; grievance too generalized); Flast v. Cohen, 392 U.S. 83, 105-06 (1968) (taxpayer
has standing to challenge aid to nonsecular schools as unlawful under establishment clause); Ex
parte Levitt, 302 U.S. 633, 634 (1937) (citizen lacks standing to challenge appointment of
Supreme Court Justice as unlawful under ineligibility clause; interest common to all citizens too
generalized); Frothingham v. Mellon, 262 U.S. 447, 488 (1923) (taxpayer lacks standing to
challenge Maternity Act expenditures as unlawful under fifth and tenth amendments; interest
shared with millions of taxpayers too indefinite).
45. The review provision of the FECA extends the right of judicial review to "any individual

eligible to vote in any election for the office of President." 2 U.S.C. �437h (Supp. V 1975).
46. See note 44 supra.
47. Id.
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they illustrate traditional standing barriers that face voters challeng
ing the FECA.

The Frothingham Decision. In the landmark decision of

Frothingham v. Mellon 48 the Supreme Court announced a test still

applied to determine the standing of plaintiffs who sue as members of
a large class. In Frothingham the Court held that a citizen must prove
that he sustained, or is in immediate danger of sustaining, a direct

injury as a result of the contested action, and that an injury is
insufficient to establish a citizen's standing if it is an indefinite injury
common to all members of the public. 49 The Court concluded that
Mrs. Frothingham, a taxpayer alleging that her fifth and tenth
amendment rights had been violated, failed to assert a direct interest
in the moneys of the Treasury because her tax payments had been
collected and combined with those of other taxpayers. 50Moreover, the
Court observed that the government's several liability to each

taxpayer is indefinite and constantly changing, and thus a matter of

public, not individual, concern. 51

The Court failed to mention the standing requirements of article IQ;
rather, it based its conclusion on considerations of judicial economy
and separation of powers.52 Its failure to decide whether Mrs.

Frothingham satisfied the minimum demands of article HI left two

questions unanswered: first, whether an injury suffered by all
members of a large class is necessarily too indefinite to qualify as a

direct injury; 53 and secondly, whether article HImandates that a direct
injury be demonstrated. If an injury shared by all members of a large
class is necessarily too indefinite to satisfy article HI requirements,
then congressional consent to suits by eligible voters in section 437h

would not give courts power to try cases arising under the Act if the

48. 262 U.S. 447 (1923).
49. Id. at 488.
50. Id. at 487-88.
51. Id. at 487.
52. Id. at 487-88. The Court noted that allowing every taxpayer to contest government

spending would result in inconveniences that the judiciary could not withstand. Id. at 487.

Emphasizing that the functions of government are apportioned, the Court stated that the judiciary
may consider the constitutionality of an act of Congress only when the allegedly unconstitutional
act is used to justify some direct injury. Id. at 488.
The theory that threshold barriers are necessary to shield courts from a flood of lawsuits has

been disputed. See Scott, supra note 8, at 673 (when floodgates of litigation are opened, the flood

of cases feared rarely occurs).
53. The Frothingham opinion did not exclude the possibility that injuries suffered by all

members of a large class could constitute direct injuries within the meaning of the Frothingham
standing test if the injuries were definite. See 262 U.S. at 487-88.
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particular voter is unable to show a peculiarly personal injury flowing
from the Act's enforcement.

Injuries Shared by All Members of a Large Class. The Court

recently discussed the prohibition against generalized injuries in

Schlesinger v. Reservists to Stop the War. 54The plaintiffs in Schlesinger
contended that Congressmen's membership in the military reserves is
unlawful under the incompatibility clause of the Constitution. 55

Alleging that Congressmen who hold reserve positions in the military
services, which are part of the executive branch, may be subject to
inconsistent obligations or undue influences, the plaintiffs asserted
that as citizens and taxpayers they were injured because they were

deprived of the faithful and objective discharge of the Congressmen's
duties.56 The Court concluded that the plaintiffs, as citizens and as

taxpayers, had only a generalized interest in the litigation and that
their interest fell short of the Court's standing requirements.57 Once

again, the Court failed to indicate whether its conclusion was

mandated by article ILL 58 Examining the plaintiffs' citizen status

separately, however, it held that standing to sue may not be

predicated on an interest held by all members of the public, 59 and that

54. 418 U.S. 208 (1974).
55. The incompatiblity clause provides:

No Senator or Representative shall, during the Time for which he was elected, be
appointed to any civil Office under the Authority of the United States, which shall
have been created, or the Emoluments whereof shall have been increased during
such time; and no Person holding any Office under the United States, shall be a

Member of either House during his Continuance in Office.

U.S. Const, art. I, �6, cl. 2.
At the time suit was filed in Schlesinger, 130 Members of the 9 1st Congress were alsomembers

of the Reserves. 418 U.S. at 210 n.2.
56. 418 U.S. at 212. The plaintiffs did not complain about the actions of any particular reservist

Members of Congress; rather, they claimed that nonobservance of the incompatability clause
alone adversely affected their interests in constitutional governance. Id. at 217 & n.7. The relief
sought by the plaintiffs included: (1) an order in the nature ofmandamus requiring the Secretary of
Defense and the three service Secretaries to strike all Members of Congress from the Reserves
and to reclaim fromMembers and formerMembers ofCongress anyReserve pay received by them
while serving in Congress, (2) a permanent injunction preventing the Secretaries from placing any
Member of Congress onReserve rolls, and (3) a declaration thatmembership in the Reserves is an
"Office under the United States" within the meaning of the incompatibility clause, and
incompatible with membership in Congress. Id. at 211.
57. Id. at 220.
58. See id. at 220, 228.
59. Id. at 220.
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injuries shared by all citizens necessarily lack the concreteness

required by article LTI.60
More recently, in Warth v. Seldin,61 the Court apparently

contradicted its holding in Schlesinger, indicating in dictum that the
standing doctrine's prohibition against generalized grievances is
merely a prudential standing barrier. 62 The inconsistencies between
the Schlesinger and the Warth decisions on the question of generalized
grievances can be reconciled, however, by a closer examination of the
classes of plaintiffs described in each case. In Schlesinger the Court
used the expression "generalized grievances" to refer to injuries com

mon to all citizens. 63 In Warth it used the phrase to refer to injuries suf
fered "by all or a large class of citizens." 64 Although the Court in Warth
failed to distinguish injuries suffered by all citizens from those
suffered by large classes of citizens, the distinction is significant in
determining whether a litigant asserting injury to a large class falls
short of constitutional or prudential limitations. The Court in

Schlesinger found that injuries suffered by all persons are neces

sarily too abstract to meet article HI requirements. 65 In other
cases the Court has held that injuries suffered by a large class of

60. Id. at 220-21, 226-27. The Court stressed that the principles embodied in the concrete

injury requirement� the undesirability of deciding cases in a broadly framed, poorly illuminated
factual context and of needlessly exercising judicial power�were particularly applicable in this
instance because the plaintiffs sought an interpretation of a constitutional provision that had
never been construed by the federal courts, and because the relief sought by the plaintiffs would
bring the judiciary into conflict with Congress. Id. at 221-22. The Court rejected the contentibn

that the concrete injury requirement should not be applicable because sharp conflict between the
parties existed or because the citizen-plaintiffs' failure to obtain reviewwouldmean that the issue
would never be litigated. See id at 226-27.
61. 422 U.S. 490 (1975).
62. See id at 499 (persons meeting minimum constitutional requirement of actual injury

normally denied standing if asserted harm is shared in equal measure by all or a large class of

citizens).
The plaintiff in Warth contended that the purpose and effect of a town zoning ordinance was to

exclude persons having low- and moderate-incomes. Three low- and moderate-income minority
plaintiffs sued on behalf of themselves and others because they had been prevented from

acquiring property in the town; three other plaintiffs sued on behalf of themselves and other

plaintiffs in a neighboring city because their real property tax rates were affected adversely by the
ordinance. Id. at 495-97. Affirming the lower court's dismissal of the action for want of standing,
the Court held that the minority plaintiffs lacked standing because they failed to demonstrate a

causal connection between the ordinance and their asserted injury, and that the taxpayer plaintiffs
lacked standing because they did not and could not assert any personal right to be free of the

incidental effects of the zoning ordinance of the neighboring town. Id. at 503-10.

63. See 418 U.S. at 217 (plaintiffs' interest in Congressmen's observance of incompatability
clause undifferentiated from that of all citizens).
64. 422 U.S. at 499.
65. 418 U.S. at 227.
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persons do satisfy article HI.66 Thus, it appears that an injury to a

class composed of many, but less than all, citizens can be sufficiently
direct to satisfy article HT requirements. Other decisions of the Court

in taxpayer cases support this conclusion and, more importantly,
demonstrate that a direct injury is an article ELT standing requirement.

Direct Injuries. In Flast u. Cohen 67 the Court established that
as a result of unconstitutional federal spending a taxpayer can suffer

an injury sufficiently direct to satisfy standing requirements. 68Noting
that the prevailing view of commentators is that Frothingham rested
on prudential limitations alone,69 and examining in some detail the

portions of the opinion that support such a view, 70 the Court implied
that the taxpayer plaintiff in Frothingham had met the minimum

requirements of article HI.71 Chief Justice Warren, writing for the

majority, concluded that "whatever the merits of the debate over

Frothingham,"12 the only article HI requirement of standing is a

personal stake in the outcome of a controversy sufficient to ensure

that the case will be presented in an adversary context. 73 To
determine whether a taxpayer has the requisite personal stake to

satisfy the Court's test, it is necessary to examine the substantive
issues and to decide whether the status asserted by the plaintiff is
logically linked both to the specific legislative enactment attacked and
to the constitutional infringement alleged.74 In Flast the Court

66. See United States v. SCRAP, 412 U.S. 669, 686-87 (1973) (although interest of natural
resources shared bymany, plaintiffs granted standing); Sierra Club v. Morton, 405 U.S. 727,734
(1972) (environmental interests shared by many are as deserving of legal protection as interests

shared by few; environmentalists denied standing to challenge development of wilderness area

because they failed to allege that they used the area).
67. 392 U.S. 83 (1968).
68. Id. at 101 (article ILT does not bar federal taxpayers from challenging taxing and spending).

The Court in Flast emphasized that whenever a specific constitutional limitation on the spending
power of Congress is asserted, the taxpayer-plaintiff has the clear stake necessary to satisfy
article m. Id. at 105-06. The Court reasoned that the taxpayer asserts unconstitutional spending
of his tax money, and that this injury can be redressed appropriately by the judiciary. Id The
Court concluded that such an injury ensures that issues are framedwith specificity, while injuries
that constitute mere generalized grievances do not assure the Court of an adverse controversy. Id.
69. Id. at 92 n.6.
70. Id. at 93-94.
71. The Court observed that the Frothingham decision could be understood to impose both

prudential and constitutional limitations on taxpayer standing. Id. at 93. The Court found it
unnecessary to determine which reading is correct because the complaint in Flast was clearly
distinguishable. Unlike the taxpayer plaintiff inFlast, Mrs. Frothingham did not allege a violation
of a specific constitutional limitation on the spending powers of Congress; rather, she based her
complaint on an alleged violation of rights reserved to the states under the tenth amendment. Id. at
105.
72. Id. at 94.
73. Id. at 101.
74. Id. at 102-03.
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concluded that Mrs. Flast's complaint satisfied both prongs of the
logical nexus test: the plaintiff's taxpayer status was logically
connected to the federal spending program giving financial aid to

religious establishments and to the infringement of the establishment
clause alleged. 75 The Court distinguished Frothingham on the grounds
that there was no logical connection between the fifth and tenth
amendment infringements that Mrs. Frothingham alleged, and the
injury she, as a taxpayer, claimed to have suffered; thus she failed to

satisfy the second prong of the two-pronged test. 76 In the Court's view,
the crucial difference between the cases was that, unlike the fifth and
tenth amendment, the establishment clause specifically limits federal
spending. 77
In United States v. Richardson78 the Court clarified what it had said

in Flast with regard to minimum article HI requirements. It held that
the plaintiff, who brought an action challenging the constitutionality
of the CIA's legislatively authorized method of reporting spending,
failed to satisfy the first prong of the Flast test. 79 The Court reasoned

75. Id. at 103. The Court rejected the Government's argument that taxpayer suits should never
be entertained because disagreements regarding federal spending are committed to other
branches. Id. at 98. It emphasized that the Government's argumentwould compel a court to focus
on whether the issues presented in a complaint were justiciable, rather than on the plaintiffs
personal stake in the litigation. Id. at 99-101. This emphasis suggests that the Court believed that
it should determine standing issues without reference to the issues raised by a complaint;
however, the Flast test of standing requires an examination of substantive issues. Justices and
commentators have criticized the test because it bears no relation to the article III standing
principles described by the Court. See, e.g., United States v. Richardson, 418 U.S. 166, 182
(1974) (Powell, J., concurring) (it is impossible to see how inquiry into existence of concrete
adverseness is furthered by application of theFlast logical nexus test) ; Berger, supra note 8, at 828
n. 66 (having held substantive issues irrelevant to questions of standing, Flast then holds that
courts must examine substantive issues when applying the logical nexus test; how the irrelevant
can become relevant is too subtle for comprehension); Scott, supra note 8, at 661 (logical nexus
test does nothing to assure the personal stake and concrete adverseness necessary to satisfy
article HI requirements). See generally Davis, Standing: Taxpayers and Others, 35 U. Cm. L. Rev.
601 (1968); Jaffe, The Citizen as Litigant in Public Actions: The Non-Hohfeldian or Ideological
Plaintiff, 116 U. Pa. L. Rev. 1033 (1968).

76. 392 U.S. at 105.
77. See id. at 104-05. Justice Harlan, dissenting in Flast criticized the Court's treatment of

Frothingham. He noted that a taxpayer's interest in unconstitutional spending does not

necessarily vary according to the constitutional provision relied on. Id. at 124. Arguing that the
due process clause relied on by Mrs. Frothingham is no less a constitutional right than the first
amendment establishment clause, he expressed bewilderment at the apparent holding of the

Court that the nexus between a taxpayer's status and the first amendment is the only nexus that
can satisfy the second prong of the two-pronged test. Id. at 126; seeWright, supra note 4, � 3531,
at 195 ("the [Flast] decision represents much less a determination to bring rational order to

taxpayer standing doctrine than a desire to ensure judicial disposition of First Amendment

questions").
78. 418 U.S. 166 (1974).
79. Id. atl75. The plaintiff asserted that certain provisions of the Central Intelligence Agency

Act of 1949, 50 U.S.C. �403j(6), concerning public reporting of expenditures violated the
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that because the plaintiff was not challenging spending per se, he
failed to make the requisite showing that his status as a taxpayer was
logically linked to the legislative enactment attacked. 80 The Court also
reasoned that the plaintiff's interest in the use of government funds
was one shared with all members of the public and that the injury to
the plaintiff was too attenuated to vest him with standing under article
in. 81

In Frothingham, Flast, and Richardson the Court referred to

generalized grievances, but not always in reference to precisely the
same concept. In Frothingham generalized grievances referred to

injuries shared by many persons, and the Court implied that for both
constitutional and prudential reasons all such grievances are

inappropriate for judicial resolution. 82 The Court in Richardson
described generalized grievances as injuries shared by no fewer than
all citizens; characterizing them as mere interests or public interests
in constitutional laws, it stated that such generalized grievances
necessarily fall short of article HI. 83 In Flast the Court held that a

direct injury common to many but not all citizens may satisfy article
HI. 84 Finally, Richardson provides a comparison of direct and indirect
injuries:& taxpayer who contests spending legislation asserts a direct
injury flowing from the unconstitutional spending of his tax dollars,
but a taxpayer who contests legislation affecting the reporting of

expenditures fails to demonstrate a direct injury.85
The taxpayer and citizen cases suggest that article ILT requires that

an injury be to a class of less than all citizens and that it be sufficiently
direct to permit judicial relief. The first requirement of the Flast
logical nexus test�that the plaintiff's status be linked to the
legislative enactment attacked�incorporates the articlemminimums
by identifying a class of persons whose injury is palpably direct and
distinguishing. 86 The second requirement�that the plaintiff's status

statements and accounts clause of the Constitution, which provides: "No Money shall be drawn
from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement
and Accountof the Receipts and Expenditures of all public Money shall be published from time to
time." U.S. Const, art. I, �9, cl. 7. The plaintiff alleged injury because he had been refused
documents that should have been published in compliance with the statements and accounts
clause. 418 U.S. at 167-69. Without detailed information of CIA expenditures, the plaintiff
claimed he could not intelligently consider the actions of the federal government, nor fulfill his
obligations as a voter in federal elections. Id. at 176.
80. 418 U.S. at 175.
81. Id. at 176-78.
82. See 392 U.S. at 93.
83. 418 U.S. at 176-80.
84. 392 U.S. at 101.
85. 418 U.S. at 177-78.
86. See Flast v. Cohen, 392 U.S. 83, 104-06 (1968).
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be logically linked to the constitutional infringement alleged�
incorporates the prudential requirements by demanding that the suit
be brought by a person who is protected by a specific constitutional
guarantee.87 As the Court recognized in Flast, the plaintiff in

Frothingham met the first requirement; the Court denied standing
because of its concern with separation of powers and judicial
economy.

88 In Flast the Court balanced these concerns against the
need to uphold the first amendment's prohibition of aid to religious
establishments and struck the balance in favor of the latter, granting
standing to the taxpayer plaintiff. It justified its conclusion by
pointing to what it perceived to be a logical nexus between the
plaintiff's interest as a taxpayer and the protections afforded by the
first amendment guarantee.89 The Court's willingness to grant
standing to the taxpayer plaintiff in Flast indicates that in compelling
circumstances the prudential considerations can be disregarded. It
also demonstrates that a large class of citizens, such as taxpayers, can
be sufficiently affected by legislative spending provisions to challenge
them in court without running afoul of article HI.

VOTER INJURIES

Voters, like taxpayers, constitute a class of less than all citizens and
may share grievances peculiar to their class. Under the first prong of
the Flast test, injuries to voters as a class can be logically linked to the
FECA: the Act limits both the amount of contributions to campaigns
and of expenditures by candidates, and also creates an administrative

agency to supervise election restrictions. 90 Whether the effects of the

87. See Warth v. Seldin, 422 U.S. 490, 500 (1975) (source of plaintiffs claim is important in
determining prudential requirements; standingmay rest on whether a constitutional or statutory
provision grants plaintiff a right to judicial relief).
88. See 392 U.S. at 105-06.
89. Id. at 103-04. Justice Harlan criticized the majority's holding that taxpayers as taxpayers

have a particular interest in or are protected by the strictures of the first amendment. See id. at

117-20, 128-29 (Harlan, J., dissenting); Note, The Supreme Court, 1967 Term, 82 Harv. L. Rev.
62, 230 (no basis for finding that establishment clause designates a special class of litigants as

proper parties to challenge controversial government conduct).
90. Buckley v. Valeo, 424 U.S. 1, 7 (1976) (per curiam). The Court summarized the provisions

of the FECA as follows:

(a) individual political contributions are limited to $1,000 to any single candidate

per election, with an overall annual hmitation of $25,000 by any contributor;
independent expenditures by individuals and groups "relative to a clearly identified
candidate" are limited to $1,000 a year; campaign spending by candidates for

various federal offices are subject to prescribed limits; (b) contributions and

expenditures above certain threshold levels must be reported and publicly
disclosed; (c) a system for public funding of Presidential campaign activities is
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Act create the direct and distinguishing injury required by article ILT is
less certain than in the case of taxpayers: taxpayers always suffer a

perceptible injury if government spending is unconstitutional, 91 but
few voters would contribute more than the maximum established by
the FECA. 92 Plaintiffs who cannot demonstrate a direct injury would
be denied standing, for even the FECA review provision granting
standing to voters, cannot relax the article 17J requirement that a

direct distinguishing injury be proven.

Standing Pursuant to a Legislative Grant:
Standing Requirements In Actions Brought

Under the Review Provisions of the
Administrative Procedure Act

Unlike the citizen and taxpayer cases, voter cases that might be
brought under section 437h of the FECA are favored by a legislative
provision expressly consenting to judicial review of the contested
legislation. The Court's decision in Buckley established that
congressional consent to actions brought under section 437h permits
courts to dispense with the prudential requirements of standing for
plaintiffs asserting only their status as voters to contest the
constitutionality of the FECA. Just as the Court in Flast eased
standing requirements to hear a generalized taxpayer grievance in
order to uphold a first amendment limitation on the spending power of
Congress, the Court in Buckley relaxed standing requirements to
allow voter challenges to the FECA in deference to the congressional
desire for expedited review. The citizen and taxpayer cases support

established by Subtitle H of the Internal Revenue Code; and (d) a Federal Election
Commission is established to administer and enforce the Act.

Id
91. See Flast v. Cohen, 396 U.S. 83, 105-06 (1968); note 68 supra.
92. See Buckley v. Valeo, 424 U.S. 1, 21 n.23, 26 n.27 (1976) (per curiam) (only 5.1% of the

money raised by candidates for Congress in 1974 came from contributions exceeding $1,000).
The effects that other FECA provisions may have on an individual voter are not readily

identifiable. See 2 U.S.C. � 433(a) (Supp. V 1975) (requiring registration of political committees
with Federal Election Commission). The plaintiffs in Buckley argued that the provisions limitingthe use of money violate the right to free speech because political communication in modern
society involves the expenditure of money; that the reporting and disclosure provisions of the
Act impinge upon the right to freedom of association; and that the federal subsidy provisions of
Subtitle H abridge the first amendment. 424 U.S. at 1 1 . The plaintiffs also argued that the subsidy
provisions are not a proper exercise of the power of Congress to promote the general welfare and
that they invidiously discriminate against all but the two major, well-established political parties
m violation of the due process clause of the fifth amendment. See id. Finally, the plaintiffs arguedthat the composition of the Federal Election Commission violates the appointments clause of the
Constitution, contained in article LT, section 2. Id. at 118.
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the Court's action in Buckley. Justice Powell, concurring in
Richardson, and Justice Harlan, dissenting in Flast, indicated that the
decision to dispense with nonconstitutional limitations barring
taxpayer and citizen suits should be left to Congress. 93 The majority in
Richardson indicated that a case brought pursuant to a legislative
grant of standing is clearly distinguishable from cases which do not
involve such a grant.94 The Court observed that a statute may confer
standing subject only to the case or controversy limitations of article
HI.96
The Administrative Procedure Act (APA) is another example of a

statute that provides for judicial review. An analogy to cases reviewing
government administrative action pursuant to this legislation is useful
in identifying article HI barriers to voter challenges under the FECA
posed by the injury-in-fact requirement. These cases demonstrate the
extent to which courts are willing to relax prudential requirements in
deference to legislative expression, and provide guidelines for

measuring the remaining requirements of article HI. Recently the
Court reversed an apparent trend toward relaxing standing barriers in
these cases and identified additional standing requirements that are

93. See United States v. Richardson, 418 U.S. 166, 193-97, 196 n.18 (1974) (Powell, J.,
concurring) (Court should reaffirm traditional prudential barriers, but such barriers may be

dispensed with if Congress approves judicial review); Flast v. Cohen, 392 U.S. 83, 130-33 (1968)
(Harlan, J., dissenting) (although plaintiffs may meet the standing requirements of article LTI,
allowing their complaints in the absence of legislation authorizing judicial review may strain the
function of the Court and alter the allocation of authority among the several branches).
94. 418 U.S. at 178 n.ll. Although the Court refers to the power of Congress to grant standing,

it is clear that only courts have the power to grant standing and that Congress' role in the relaxation
of standing requirements is limited by the judiciary's determination of article ILT requirements.
See Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41 n.22 (1976) (per curiam) (even
when Congress expressly confers standing, article ILT requirements remain);Warth v. Seldin, 422
U.S. 490, 501 (1975) (Congress may grant standing to persons otherwise barred by prudential
limitations, but article III barriers remain).
95. 418 U.S. at 178 n.ll. The majority in Richardson suggested that the plaintiffs injury fell

short of satisfying the minimum requirements of article ILT, implying that the plaintiffwould have
failed to obtain standing even in the presence of legislation consenting to judicial review. Id. at
176-78. The finding of generalized injury inRichardson, however, was based not only on the size of
the class, but on the lack of any direct injury to that class that set them apart from other members
of the public. Had an existing statute rationally defined an interest in the accountability of

spending peculiar to taxpayers and distinct from the abstract interest shared by all citizens, it is
possible that the alleged injury would not have been found to be generalized and necessarily
indirect. For example, if a statute granting standing to any aggrieved taxpayer provided courts

with the authority to review legislation pertaining to the manner in which government spending
was reported, the plaintiff's claim in Richardson might not have been considered generalized.
Under such a statute, aRichardson-type plaintiff could establish his standingmerely by asserting
his status as a taxpayer. Wayne Morse unsuccessfully proposed a bill that would have granted
standing to taxpayers to challenge appropriations made under designated federal programs.
Under the terms of the bill, a plaintiff could have established standing to sue simply by proving
that he paid his taxes. See note 22 supra.
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constitutionally mandated. 96 This new trend accords less deference to

congressional expression in determining standing requirements, and
complicates the attempt to identify the standing requirements facing
litigants bringing actions pursuant to the review provision of the
FECA.
A significant liberalization of standing requirements resulted from

legislative authorization of judicial review under the APA, 97 which

provides the right of judicial review of administrative agency action to

any plaintiff aggrieved or adversely affected by the action. 98 The

Supreme Court has interpreted the review provision of the APA to

permit judicial oversight of agency action if the statute under which an
agency operates is intended to protect the interests of the plaintiff. 99
The Court reasoned that Congress designed the provision to allow the
judiciary to check the adjudicatory powers of the agencies.100
According to this interpretation, courts provide a judicial forum to

plaintiffs who are within the zone of interests protected by a statute so

long as they satisfy the injury-in-fact standing requirement mandated

96. Compare Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 39-40 (1976)
(organization's abstract concern about health care for the indigent does not substitute for
concrete injury required by the standing doctrine) with United States v. SCRAP, 412 U.S. 669,
687-90 (1973) (plaintiffs' abstract concern about environment demonstrates injury required by
the standing doctrine). See generally Comment, The Impact of Policy on Federal Standing, 45
FordhamL. Rev.515,-540 (1976) (recent decisions imposemore rigid standing requirements than
prior decisions); Comment, Should Standing Stand in the Way of IRS Revenue Ruling
Accountability?, 48 U. Colo. L. Rev. 95, 97 (1976) (recent decision imposes stricter standing
requirements and severely restricts judicial review of LRS administration of the Internal Revenue
Code); notes 137-54 infra and accompanying text.
97. 5 U.S.C. � �551-559, 701-706 (1970 & Supp. V 1975); see Simon v. Eastern Ky. Welfare

Rights Org., 426 U.S. 26, 39 (1976) (per curiam) (reduction of threshold requirements under
section 10 of the APA substantially broadens access to the federal courts); Scott, supra note 8, at
647-48 (whether Congress has specifically found judicial oversight desirable influences the
Court's consideration of the appropriateness of judicial review).
98. 5 U.S.C. �702 (1970). Section 10 of the APA provides that when judicial review is not

precluded by statute or committed by law to agency discretion, " [a] person suffering legal wrong
because of agency action, or adversely affected or aggrieved by agency action within the meaning
of a relevant statute, is entitled to judicial review thereof." Id.
99. See Barlow v. Collins, 397 U.S. 159, 164-65 (1970) (tenant farmers are within zone of

interests protected by Food and Agriculture Act subsidy provisions and have standing to
challenge regulation restricting assignability of subsidy funds); Association of Data Processing
Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153 (1970) (data processors are within zone of interests
protected by Bank Services Act, prohibiting banks from providing nonbanking services, and have
standing to challenge bank's rendition of data processing services).
100. See Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150 156 (1970)

(APA serves a broadly remedial purpose by providing for judicial review of agency action in all
cases in which review not prohibited by statute or in which matter to be reviewed not expressly
committed to agency discretion); FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 479 (1940)
(Congress authorizes judicial review to restrain agency action; granting standing is necessary to
give effect to such a restraint).
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by article ILL 101 Although the Court again has not defined precisely the
minimum injury mandated by article HT, it has established a test for
measuring an adequate article HI injury for the purposes of actions
brought pursuant to the APA.102
Courts reviewing acts of government agencies initially demanded

that a litigant show injury to a legal right. 103 The Supreme Court in
Tennessee Electric Power Co. v. TVA 104 defined a legal right as "one of
property, one arising out of contract, one protected against tortious
invasion, or one founded on a statute which confers a privilege."106
Under the legal right theory of standing, a plaintiff alleging that an
agency had invaded his interest could institute an action in a United
States district court or seek review in a United States court of appeals
if the right asserted was specifically cognizable at common law, 106 if
the interest was created by the Constitution, 107 or if the statute

authorizing the agency action provided for judicial review in the
district courts or the courts of appeals. 108 In the last instance, the legal

101. Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 152-53 (1970)
(the first question is whether the plaintiff alleges that the challenged action has caused him injury
in fact; the second is whether the interest the plaintiff seeks to protect is arguablywithin the zone

of interests protected or regulated by the statute in question); see Simon v. Eastern Ky. Welfare

Rights Org., 426 U.S. 26, 34-42 (1976) (reduction of threshold requirements is limited by the
requirements that the plaintiff suffer injury in fact and that the injury be fairly traceable to the
challenged agency action); notes 110-15 infra and accompanying text. Justice Brennan has stated
that standing should be granted whenever a plaintiff meets the minimum injury-in-fact
requirement of article LTI. Barlow v. Collins, 397 U.S. 159, 172 & n.5 (1970) (Brennan, J., with
White, J., concurring in part).
102. See notes 110-15 infra and accompanying text.
103. Perkins v. Lukens Steel Co., 310 U.S. 113, 125 (1940) (plaintiff employees challenging

wage provisions ofPublic Contracts Act denied standing; no legal right to be free from authorized

regulation ofwages); Tennessee Elec. Power Co. v. TVA, 306 U.S. 118, 137-39 (1939) (plaintiffs
alleging injury flowing from procompetitive impact of TVA denied standing; no legal right to be
free from lawful competition); AlabamaPower Co. v. Ickes, 302 U.S. 464, 479-80 (1938) (plaintiffs
alleging injury flowing from procompetitive aid tomunicipalities under TVA denied standing; no
legal right to be free from lawful competition).

104. 306 U.S. 118 (1939).
105. Id. at 137-38.
106. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 140-41 (1951) (standing

accorded plaintiffs challenging their inclusion in list of Communist organizations prepared by the
government; right to be free from defamatory statements cognizable at common law); Scott, supra
note 8, at 650-51.

107. Coleman v. Miller, 307 U.S. 433, 438 (1939) (state senators derive from rights created by
article V standing to restrain certification of states ratification of constitutional amendment).
108. FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 476-77 (1940) (Communications Act

licensee accorded standing to institute an appeal from the issuance of a broadcasting license to

potential competitor under Communications Act review provision granting right to appeal to any

person aggrieved or adversely affected by any decision of the FCC); cf. Tennessee Elec. Power Co.
v. TVA, 306 U.S. 118, 137-38 (1939) (in absence of legislation providing right to appeal, standing



1977] Standing 1251

right requirement was satisfied automatically because the statute

conferred a right to seek judicial review of agency action to those
whose interests were to be protected by the agency. Moreover, courts
have implied a legal right to institute actions from an agency's
operating statute if it evidenced an intent to protect the interests
affected. 109

After the enactment of the APA, the Supreme Court reexamined its
method of measuring a plaintiff's interest under the standing

denied to private electric producers whose only injury was competition from federally subsidized
TVA). The implementing statutes ofmany administrative agencies provide for judicial review of

agency decisions by persons aggrieved. See, e.g., Federal Trade Commission Act �5, 15 U.S.C.
� 45(c) (1970) (standing granted to person whom FTC requires to cease and desist from engaging
in unfair methods of competition); Securities Act of 1933, �9(a), 15 U.S.C. �77i(a) (1970)
(standing granted to persons aggrieved by action of SEC); Federal Power Act � 313(b), 16 U.S.C.
�825Z(b) (1970) (standing granted to persons aggrieved by action of FPC); Federal Food, Drug
and Cosmetic Act �701(f)(l), 21 U.S.C. �371(f)(l) (1970) (standing granted to persons adversely
affected by action of FDA); National Labor Relations Act �10f, 29 U.S.C. � 160(f) (1970)
(standing granted to persons aggrieved by actions ofNLRB); Transportation Act of 1940, � 402,
49 U.S.C. �1(20) (1970) (standing granted to parties in interest before the ICC).
109. See The Chicago Junction Case, 264 U.S. 258, 267-68 (1924). In Chicago Junction the

Supreme Court held that when a statutory provision reflects a legislative purpose to protect a
competitive interest, the injured competitor has an implied right to institute an action to require
compliance with the provision even if the provision does not expressly authorize a right to sue for
the injury alleged. Id. From this and subsequent cases the theory arose that individuals aggrieved
by the decisions of federal agencies can bring suit as representatives of the public interest. The
United States Court of Appeals for the Second Circuit explained that the legislation reviewed in
these cases had the effect of authorizing persons to sue in the public interest as private attorneys
general. Associated Indus, v. Ickes, 134 F.2d 694, 704 (2d Cir.), vacated as moot, 320 U.S. 707
(1943). The court reasoned that because Congress had the authority to allow the Attorney General
to institute action in the public interest, it could also permit citizens to act as private attorneys
general to represent the public interest. The court implied that such a citizen would not have to
show a personalized injury. Id. One noted commentator, Jaffe, maintained that a plaintiff who
institutes an action to vindicate injury to the public interest can satisfy the case or controversy
requirements of article ILT. L. Jaffe, supra note 38, at 5 17 . Davis, another prominent legal scholar,
criticized Jaffe's view and maintained that all public interest actions require that the plaintiff
possess a personal interest. In addition, Davis observed that no federal court has ever ruled
otherwise. Davis, Standing: Taxpayers and Others, 35 U. Chi. L. Rev. 601, 614 (1968).
Some justices have taken a view similar to Jaffe's in cases involving environmental issues.

Justices Blackmun, Brennan, and Douglas have suggested that certain plaintiffs should have
standing to maintain an action based on their allegations of harm to the environment. Under this
theory, a group with provable, sincere, dedicated, and established interests in the environmental
field need only prove injury to the environment to establish standing. See United States v.

SCRAP, 412 U.S. 669, 699 (1973) (Blackmun, J., with Brennan, J., concurring) (not necessary
that plaintiffs prove they were injured in their individual capacities; only essential that they be
sincere representatives of environmental interest, and that they show substantial irreparable
harm to the environment); Sierra Club v.Morton, 405 U.S. 727, 741, 751-52, 755 (1972) (Douglas,
J., dissenting) (should allow environmental issues to be litigated in name of inanimate object
about to be despoiled); id. at 757-58 (Blackmun, J., with Brennan, J., dissenting) (should expand
standing doctrine to permit sincere, established environmental group to litigate environmental
issues).



1252 The Georgetown Law Journal [Vol. 65:1231

doctrine. 110 In Association of Data Processing Organizations, Inc v.

Camp 111 the Court announced a two-pronged test for determining
standing that still controls actions contesting administrative acts. The
first prong of the test requires that the plaintiff allege an injury-in-fact
flowing from the challenged agency action; the second prong demands
that the injury be to an interest within the zone of interests protected
by the statute. 112 The requirement set forth by the first prong reflects
the minimum requirement of standing mandated by article HI; 113 that
established by the second prong reflects a prudential requirement of
judicial self-restraint. 114 Rather than examining the legal nature of the
interest, as required under the legal right test, courts applying the
second prong of the Data Processing test examine the plaintiff's
interest to determine whether it is among those protected by the
statute. 115 The APA review provision and the implementing statutes
have the effect of defining a class of plaintiffs for whom Congress

110. Until recently, the actual effect of the APA review provision upon the jurisdiction of the
courts was unclear. Some courts took the view that it confers jurisdiction thatwould not otherwise
exist. See, e.g. , Citizens Comm. for the Hudson Valley v. Volpe, 425 F.2d 97, 102 (2d Cir. 1970)
(APA confers jurisdiction on district court); Scanwell Laboratories, Inc. v. Shaffer, 424 F.2d 859,
872 (D.C. Cir. 1970) (review provision of APA establishes a right to review in all situations in
which a partywho is in fact aggrieved seeks review); Coleman v. United States, 363 F.2d 190, 193
(9th Cir. 1966) (APA authorizes judicial review), aff'd on rehearing, 379 F.2d 555 (1967), rev'd on
other grounds, 390 U.S. 599 (1968). See generally Byse & Fiocca, Section 1361 of the Mandamus
and Venue Act of 1962 and "Nonstatutory'' Judicial Review ofFederal Administrative Action, 81
Harv.L. Rev. 308, 328-31 (1967) (question whether section 10 grants jurisdiction remains open);
Cramton, Nonstatutory Review ofFederalAdministrative Action: The Need forStatutoryReform of
Sovereign Immunity, Subject Matter Jurisdiction, and Parties Defendant, 68 Mich. L. Rev. 387,
443-44 (1970) (courts differ on whether section 10 of the APA grants jurisdiction; jurisdiction
could have rested on other grounds in those cases in which courts found that it rested on section

10); Note, Project: Federal Administrative Law Developments�1971 , 1972 Duke L.J., 115, 230
(courts differ on whether section 10 grants jurisdiction; given language of statute and legislative
history better view is that it does not). A recent Supreme Court decision resolved the question by
holding that the APA does not confer jurisdiction. See Califano v. Sanders, 97 S. Ct. 980 (1977).
111. 397 U.S. 150 (1970).
112. Id. at 152-54.
113. Id. at 154.
114. United States v. Richardson, 418 U.S. 166, 196 n.18 (1974) (Powell, J., concurring). The

second prong of the two-pronged test has not presented a significantbarrier to litigants. See White
v. Arlen Realty & Dev. Co., 540 F.2d 645, 649 (4th Cir. 1976) (debtors' interest in information
concerning debts iswithin zone of interests protected by disclosure provisions ofTruth in Lending
Act); Kruegerv. Morton, 539 F.2d235, 238 (D.C. Cir. 1976) (unsuccessful applicant's interests in
obtaining coal prospecting permit is within zone of interests protected byMineral Leasing Act).
But see Intercontinental Placement Serv., Inc. v. Hodgson, 52 F.R.D. 376, 378 (E.D. Pa. 1971)
(employment agency's interest in suspension of government list of jobs available to uncertified

aliens outside zone of interests protected by provision of Immigration and Nationality Act

providing for maintenance of the list).
115. See notes 99-101 supra and accompanying text, hiDataProcessing Justice Douglas noted

that the two-pronged test does not require the examination of the merits necessary under the legal
right test. 397 U.S. at 156.
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provides judicial protection and remedies. In deference to this

expression of congressional intent, the courts relax their prudential
standing requirements. 116

Although the APA cases suggest that courts would be willing to

relax prudential standing requirements in all situations in which

Congress has expressly approved review, other factors could influence
the Court to respond differently when the FECA is concerned.
Several policy considerations underlying the prudential requirements
have increased significance when the constitutionality of a statute is

contested. First, judicial review of the validity of a statute directly
interferes with the processes of Congress. Such separation of powers
considerations may be disregarded, however, when Congress consents
to judicial review. 117 Secondly, the Supreme Court is hesitant to pass
on the constitutionality of acts because of the precedential
importance of such decisions. To limit the implications of constitu
tional decisions and to ensure better informed decisions, the Court

generally insists upon an especially adverse case or controversy. 118 It
also requires that issues be presented in a complete factual context to
ensure that the Court can grasp the full effect of its decision.119 By
requiring that the issues be presented in an appropriate factual
context, the Court also may be able to base its decisions on factual

grounds and avoid passing on the constitutionality of legislation. 120

These considerations, militating against finding that plaintiffs who
meet only the requirements of article HI have standing, do not apply
with the same force, however, when the plaintiffs contest provisions of
a statute on their face. In such cases the Court does not need facts and
details relating to the provision's impact upon the plaintiff to resolve
the legal issue before it. Indeed, the Court has permitted actions

challenging statutory provisions on their face in cases in which the

116. The Court's willingness to relax prudentialUmitations in deference to legislative approval
of judicial oversight of administrative agencies is similar to its response under the Flast two-

pronged test to specific constitutional limitations on the spending power of Congress. See note 89
supra and accompanying text. In Flast the Court relaxed prudential standing requirements for a
large class of persons to give effect to a constitutional limitation. See Flast v. Cohen, 392 U.S. 83,
105 (1968) (whenever a specific constitutional limitation is asserted, an individual has a stake as a

taxpayer to assure that it is not breached); note 89 supra and accompanying text. Under theData
Processing test, the Court relaxes prudential requirements to promote a remedial administrative
scheme created by Congress and to permit greater access to the judiciary. See A. Bickel, The
Least Dangerous Branch 26-33 (1962).
117. United States v. Richardson, 418 U.S. 166, 196 n.18 (1974) (Powell, J., concurring); see

notes 23-24 supra and accompanying text.
118. See note 23 supra and accompanying text.
119. Schlesinger v. Reservists to Stop the War, 418 U.S. 208, 221 (1974).
120. Id ; see Lewis, supra note 43, at 434-35 (Court's policy is to avoid unnecessary resolution

of constitutional issues).
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facts giving rise to the constitutional challenge were not presented, or
in which the provisions had not yet been implemented. 121 Because
courts will try cases presenting a judicially resolvable constitutional
issue despite the absence of a complete factual context, it can be
concluded that this requirement is a prudential and not an absolute
constitutional rule of standing. There is little reason, therefore, for the
Court to treat cases arising under the review provision of the FECA
differently from those brought under the APA.
A judicial response to the FECA similar to that accorded the APA

would strip away all prudential barriers to standing and permit
litigation in the public interest for the class whose interests the statute
protects. It would facilitate Congress' attempt to ensure that the
courts quickly eliminate the unconstitutional aspects of the election
controls that it created. Although the Supreme Court failed to set
forth clearly the article LTI requirements that remain, the Buckley
decision demonstrates the Court's willingness to honor the congres
sional directive to relax standing barriers to review of the FECA in the
same way that it relaxed them to permit review of administrative
action under the APA. For this reason, a profitable comparison can be
made to the APA in determining the article HI requirements that
voters must satisfy.

THE INDISPENSABLE ARTICLE m REQUIREMENTS

Even if courts recognize a statutory right to institute litigation, the
plaintiff must satisfy the standing requirements of article LTI. In

Buckley the Court noted that to meet the requirements of article HI
the plaintiffmust prove he has a personal stake in the outcome of the

litigation. 122 The citizen and taxpayer cases establish that the injury
must be direct, distinguishing the plaintiff from the citizenry at

large.123 By examining APA cases in which legislative approval of
judicial review has stripped away the prudential barriers, the

requisites of article HI become more readily apparent.

The Personalized Injury Test. The Supreme Court in Sierra
Club v. Morton124 left no doubt that under the APA plaintiffs must

121. See California v. LaRue, 409 U.S. 109, 112 n.3, 119 n.5 (1972) (facial challenge to newly
promulgated state administrative regulation held justiciable when necessary context stipulated);
Coates v. City of Cincinnati, 402 U.S. 611, 616 (1971) (unnecessary that the court have before it
details of conduct found to be annoying; ordinance sets the standard of conduct, details of offense
would not serve to validate the standard).

122. 424 U.S. at 11-12.
123. See notes 54-86 supra and accompanying text.
124. 405 U.S. 727 (1972).
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prove an individualized injury. 125 It discredited the theory that

individuals could sue solely in the public interest. 126 In Sierra Club the

plaintiff sued to enjoin the development of a highway and a ski resort

in a national forest. 127 The Court denied Sierra Club standing because
it failed to allege that the development of the area in question would
affect its members in any of their activities or pastimes. 128

Nevertheless, the Court's decision liberalizes standing requirements
because it recognizes, in dictum, that injury to aesthetic interests is
sufficient to satisfy the case or controversy requirement of article
LTI. 129 In addition, the Court recognized that a plaintiff's interest can
be shared by many and still be entitled to judicial protection. 130 The

plaintiff's interest was a public interest in the preservation of the

environment, an interest similar in scope to the mere interest in the

constitutionality of legislation rejected in the citizen standing cases. 131

The use of the term "personalized" to characterize the nature of

injury required by article HI under the APA, therefore, describes in a

different manner the direct injury required by article HI in the

taxpayer cases to distinguish the plaintiff taxpayer from other
members of the public.
The Court examined an injury far more speculative than the injury

alleged in Sierra Club but decided the standing issue in favor of the

plaintiffs in United States v. Students Challenging Regulatory Agency
Procedures (SCRAP). 132 In SCRAP the plaintiffs alleged injury to

economic, recreational, and aesthetic interests in the environment as
a result of a railroad surcharge applied against recyclable materials. 133

They argued that the surcharge would discourage use of those
materials and promote the use of raw materials. The plaintiffs alleged

125. Id at734-35 (injury-in-fact testofData Processing requires that plaintiff suffer an injury).
126. Id. at 736 n.9; see Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 39-40 (1976) (an

organization's abstract concern about health care for the indigent does not substitute for concrete
injury); note 109 supra.
127. 405 U.S. at 730 & n.2. The plaintiff sued as a membership corporation with a special

interest in the conservation and sound maintenance of the national parks, game refuges, and
forests of the country. Id. at 730. The plantiff alleged that a highway and a ski resort in the national
forest would adversely affect the scenery and wildlife, and impair the enjoyment of the forest for
future generations. Id. at 734.
128. Id at 735.
129. Id at 734. Reviewing the plaintiff's complaint, the Court stated that harm to scenery and

wildlife and impairment of enjoyment ofwilderness areas are harms thatmay constitute an injury
in fact sufficient to provide a basis for standing. Id.
130. Id at 735. The Court implied that any person who used the national forest would have

standing to enjoin developments that would impair its aesthetic and recreational value. Id.
131. See notes 54-66 supra and accompanying text.

132. 412 U.S. 669 (1973).
133. Id. at 675-76.
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the surcharge would encourage extractive activities and generate
more refuse in the area, thus affecting their environment. 134 The Court
held the plaintiffs had asserted an individualized injury because the
activity, much broader in impact than that contested in Sierra Club,
would affect them adversely. 136

The holdings in these cases permit the conclusion that the direct
restrictions on election activities imposed by the FECA sufficiently
impact on the right to vote to ensure voters standing to challenge the
Act. 136 Nevertheless, in addition to injury in fact, courts recently have
required a further causal showing by a potential litigant.

The Traceable Injury Test. Besides examining the nature of
an injury alleged by a plaintiff, courts have studied the relationship
between the injury and the allegedly unconstitutional orunlawful act.
In order to merit standing, the litigant must assert an injury causally
linked to the contested government action. 137 Although the causation

may be attenuated from the injury, 138 the Supreme Court has recently
emphasized that the linkmust be apparent from the pleading�, 139 and
has imposed additional burdens on the plaintiff, attributed to article

HI, to establish that link.
In Warth v. Seldin,1*0 a 1975 non-APA decision, the Court

emphasized that for a plaintiff to satisfy minimum constitutional
mandates of a case or controversy, it must demonstrate that the

134. Id at 676, 688.
135. Id at 687-88.
136. See note 90 supra and accompanying text.

137. Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41-42 (1976) (plaintiffs denied
standing because causal link between hospital's failure to provide complete services to indigents
and hospital's status under IRS regulations incomplete); Warth v. Seldin, 422 U.S. 490, 504
(1975) (low- and moderate-income minority plaintiffs challenging zoning ordinance denied

standing because causal link between their inability to acquire property and effect of ordinance
incomplete); Linda R.S. v. Richard D., 410 U.S. 614, 617 (1973) (unwedmother challenging child
support statute of limited enforceability denied standing because causal link between lack of

support and enforceability of statute incomplete).
138. United States v. SCRAP, 412 U.S. 669, 688-89 (1973) (indirect injury does not deprive

plaintiff of standing if casual connection exists).
139. Motions to dismiss for lack of standing are treated as Rule 12(b)(1) motions under the

Federal Rules of Civil Procedure to dismiss for lack of jurisdiction. When ruling on a motion to

dismiss for lack of standing, trial and reviewing courts must accept as true allmaterial allegations
of the complaint and must construe the complaint in favor of the complaining party. Simon v.

Eastern Ky. Welfare Rights Org., 426 U.S. 26, 45 n.25 (1976); Warth v.Seldin, 422 U.S. 490, 501
(1975). Seegenerally Comment, FederalStanding: 1976, 4HofstraL. Rev. 383, 399 n.109 (1976)
(motion to dismiss for lack of standing is treated as a 12(b)(1) motion despite the submission of

additional affidavits). By assuming the truth of the allegations in SCRAP the Court was able to

grant standing to the plaintiffs although the plaintiffs might not have been able to establish their

claims on the merits. Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. at 45 n.25.

140. 422 U.S. 490 (1975); see note 62 supra.
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alleged injury is traceable to the act contested and will be remedied by
the relief sought. 141 In Simon v. Eastern Kentucky Welfare Rights
Organization 142 the Court applied the principle announced in Warth to

deny standing to litigants contesting federal agency action under the

APA. In Eastern Kentucky several indigents and organizations
representing indigents asserted injury flowing from the issuance of a

revenue ruling by the Department of the Treasury. 143 The plaintiffs
argued that the revenue ruling, which extended tax-exempt charitable
hospital status to hospitals offering indigents no more than emergency
room service, contravened the Internal Revenue Code's provision for
the exemption. 144 They complained that as a result of this allegedly
unauthorized classification, hospitals were encouraged to deny
regular services to indigents and that they had been injured when they
were denied services by hospitals enjoying tax-exempt status.145 The
Court accepted the allegation that the ruling encouraged hospitals to
provide fewer services to indigents, but rejected the argument that
the invalidation of the revenue ruling would ensure that hospitals
made gervices available to indigents.146 The Court reasoned that

hospitals could elect to forego beneficial tax treatment to avoid the
increased cost of rendering regular services to indigents. 147 Accord

ingly, it concluded that the causal link between the injury and the

remedy requested was too speculative to satisfy the fairly traceable
test required by article HI. 148

Justice Brennan, concurring in Eastern Kentucky, criticized the
Court's reliance on article HI and suggested that it went beyond the
traditional traceable injury test.149 Assuming with the majority that

141. 422 U.S. at 508.
142. 426 U.S. 26 (1976).
143. Id at 32. The plaintiffs challenged the validity of Revenue Ruling 69-545, 1969-2

Cumulative Bulletin 117, considered to be agency action under the Internal Revenue Code of
1954, 1.R.C. �501(c)(3).
144. 426 U.S. at 33. The term ''charitable" is not defined in the Internal Revenue Code. The

IRS has set forth requirements thatmust bemet to qualify for tax exempt status, however, and the
revenue ruling at issue was less restrictive than requirements previously set by the IRS. Id at 29-
32.
145. Id. at 40-41. The complaint alleged that the plaintiffs had been denied services and that

some of the plaintiffs were still in need of services. The Court assumed for purposes of
determining the standing question that some plaintiffs had been denied services. Id. at 41.

146. Id at 42-43.
147. Id at 43.
148. Id at 45-46.
149. Id at 64 (Brennan, J., with Marshall, J., dissenting in relevant part). Justice Brennan

concurred with the majority on the grounds that the plaintiffs had not established a link between
their injuries and the effect of the revenue ruling. Unlike themajority, he based his determination
on the plaintiffs' failure to allege that the hospitals denying services were within the category of
hospitals affected by the revenue ruling. Id. at 51. He reasoned that the disputed ruling did not
necessarily apply to all nonprofit hospitals. Id.
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the challenged revenue ruling discouraged hospitals from providing
more services for indigents,150 he stated that the plaintiffs' alleged
injury to their opportunity and ability to obtain hospital services was

sufficiently traceable to the challenged ruling to meet the article HT
injury-in-fact standard.151 He concluded that the true concern

presented by the assumed facts was one of justiciable ripeness rather
than of standing; given the contingency that a hospital could elect to
forego favorable tax treatment and deny services to the plaintiffs, it
was questionable whether the injury alleged was of sufficient
immediacy to permit adjudication under article HI. 152

Although the Court in Eastern Kentucky distinguished SCRAP
because it presented an injury clearly flowing from the contested
agency action, 153 it is apparent that the two decisions are not so easily
reconciled. The Court concluded in Eastern Kentucky that the
Constitution requires the plaintiff to demonstrate that he will benefit
from the relief sought; therefore, the courts cannot relax this mandate.
It thus will apply to actions brought under the FECA's review
provision, regardless of legislative approval of judicial review of the
Act's constitutionality. 154 Assuming the continuing vitality of the
Eastern Kentucky rule, it will be difficult for voters, solely in their
status as voters, to challenge the FECA. The voter plaintiff will be
forced to establish that his injury is not speculative by showing that it
is an existing injury that derives from the operation of the provisions
contested and that will be relieved by declaratory relief invalidating
the provisions.

150. See id. at 58.
151. Id at 56.
152. Id at57. Justice Brennan described the question presented by the assumed facts as one of

distinguishing between a "justiciable controversy" and "a dispute of a hypothetical or abstract
character." Id
153. 426 U.S. at 45 n.25. The Court noted that whereas the plaintiffs in SCRAP alleged a

perceptible harm flowing from the surcharge on recyclable materials, the plaintiffs in Eastern

Kentucky failed to allege an injury fairly traceable to the IRS revenue ruling. It appears, however,
that had the Court applied the Eastern Kentucky standard to the complaint in SCRAP, the
plaintiffs' allegation of injury to their interests in the environment would have been deemed too

speculative. Moreover, the plaintiffs in SCRAP could not prove that the lowering of the railroad
freight charges, ifgranted, would result in less refuse or fewermining activities. See Comment, The
Impact ofPolicy on Federal Standing, 45 Fordham L. Rev. 515, 534 (1976).

154. See notes 8-12 supra and accompanying text. In Eastern Kentucky Justice Brennan

observed that when the Court rests its holding on irreducible article HI requirements it frustrates
congressional attempts to legislate in favor of certain interests because it eliminates judicial
review as a potential element in necessary remedial schemes. 426 U.S. at 64-65 (Brennan, J.,
dissenting in relevant part); see Comment, Should Standing Stand in the Way of IRS Revenue
Ruling Accountability?, 48 U. Colo. L. Rev. 95, 95-97 (1976).
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Judicial Discretion ln Imposing Article HI requirements:
The Ability of the Courts to Limit the Role of Congress

The Requirement ofNonspeculativeness. Issues similar to the

issues of nonspeculative relief addressed by the Court in Eastern

Kentucky have arisen as questions of ripeness or mootness in voter

cases. 155 The nature of the factual inquiry required to resolve this type
of question permits the courts great discretion to admit or deny
justiciability. 156 The Supreme Court in Moore v. Ogilvie 157 allowed
candidates to contest a law requiring signatures on nominating
petitions even though the election had passed. 158 The Court heard the
claim on the "capable of repetition, yet evading review" exception to

mootness because the Court found that the law would affect adversely
the plaintiffs' candidacy in future elections. 169 In Dunn v. Blumstein 160

the Court reaffirmed this holding, finding that even though the
election was over, prospective injuries to voters arising out of future
elections were sufficiently certain to meet article HI justiciability
objections. 161 In Clark v. Valeo, 162 a recent case dealing with ripeness
considerations under the FECA, the United States Court of Appeals
for the District of Columbia Circuit reached a contrary result. The case

illustrates the broadened discretion available to the courts when
notions of imminence are infused into article HI requirements of

standing.
Ramsey Clark, the plaintiff, challenged the provision of the FECA

that permits a veto by one house of Congress of any regulations
promulgated by the Federal Election Commission. 163 Asserting his

155. Voter-related injuries often lack the degree of ripeness sufficient to support a justiciable
controversy because contingencies peculiar to voter interests render them moot or speculative.
For example, a voter's interest in litigation may be mooted by the passing of an election, yet any
prospective injury arising from future elections may be too speculative to give rise to a ripe
controversy. See Hall v. Beals, 396 U.S. 45, 48-49 (1969) (voter's action challenging
constitutionality of six-month residency requirement mooted by passing of election and by
passage of state law reducing residency requirement to two months).
156. Compare O'Shea v. Littleton, 414 U.S. 488 (1974) (action againstmagistrate and judge for

discriminatory practices nonjusticiable; prospect of future injury contingent onwhether plaintiffs
would be charged and, if so, whether defendants would sit at their trials) with Steffel v. Thompson,
415 U.S. 452 (1974) (antiwar handbiller's action against state criminal trespass statute ripe even

though plaintiff yet to be charged with violation of statute; warnings to stop handbilling and
prosecution of companion demonstrated nonspeculative nature of injury).

157. 394 U.S. 814 (1969).
158. Id at 815-16.
159. Id
160. 405 U.S. 330 (1972).
161. Id at 333 n.2.
162. No. 76-1825 (D.C. Cir. Jan. 21, 1977) (per curiam).
163. Id at 2-3, 3 n.l.
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status as both candidate and voter, Clark argued that the provision
impairs the Commission's ability to independently regulate federal
campaigns. 164 Alleging injury as a result of an "unconstitutional
impairment of his rights to vote, [and] to participate effectively in the
political process,"165 Clark also argued that Congress' continuing
influence would taint future regulations. iee The majority found that
Congress had not yet exercised its veto power, and concluded that the
issue was not ripe for review. 167 By basing its holding on the plaintiff's
failure to satisfy article LTI requirements, 168 the Court undercut the
language in Buckley indicating that judicial review should be allowed
expeditiously regardless of the nonimplementation of the Act. 169

The Constricted Role of Congress. Eastern Kentucky and
Clark illustrate the capacity of courts to limit the power of Congress to
ease standing requirements by expanding the strictures attributable
to article ILT. In APA cases the Supreme Court relaxed prudential
requirements in deference to congressional intent to establish an

administrative remedial scheme of which judicial review is an

essential part. Only article HI requirements remain for litigants in
those cases.

170 Similarly, in Buckley the Court reduced standing
barriers for voters challenging the FECA. As evidenced by the results
of Eastern Kentucky and SCRAP, however, courts have not

consistently defined and applied article ILT requirements of standing.
The injury in SCRAP was more speculative than that alleged in
Eastern Kentucky, but the Court followed an attenuated causal chain
in SCRAP, while declining to do so in Eastern Kentucky. Although
purportedly applying the SCRAP test, the Court in Eastern Kentucky
imposed on the plaintiffs a distinctly stricter burden to show that the

requested relief would have some remedial effect.
The results in SCRAP and Eastern Kentucky cannot be nicely

encompassed within a workable conception of article ILT; considera
tion of the role that judicial discretion may have played in each case,

however, can help explain the inconsistencies. By concluding that the

164. Id at 4-5 (Robinson, J., dissenting).
165. Id at 2 (Robinson, J., dissenting).
166. Id at 5 (Robinson, J., dissenting).
167. Id at 14-15.
168. Id. at 16-17, 16 n.10.
169. See Buckley v. Valeo, 424 U.S. 1, 117 (1976) (per curiam); note 33 supra. In Buckley the

Court addressed the ripeness of the claims presented and concluded that although the contested
provisions had not been implemented, Congress' concern for expeditious treatment of the issues
called for an immediate decision. 424 U.S. at 117-18. Moreover, the Court characterized the
concerns inBuckley as considerations ofprudential rather than constitutional ripeness. Id. at 1 1 7 .

170. See notes 97-101 supra and accompanying text.
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link between the injury resulting from the act contested and the relief

sought was too speculative, the Court in Eastern Kentucky avoided
interference with the complex role of the IRS in promulgating revenue

rulings. By following a more speculative causal chain from an aesthetic

injury to reversal of a railroad surcharge in SCRAP, the Court

facilitated judicial review of environmental issues of public concern. 171

The results of SCRAP and Eastern Kentucky are consistent with the

theory that the Court was exercising its discretion to hear only those
cases thought to warrant a judicial forum.
Including considerations of ripeness within the standing determina

tion further broadens the discretion reserved by the Court under the

guise of article HT. 172 The Supreme Court has on several occasions
reviewed legislation on its face at the instance of litigants asserting
reasonably definite future injuries. 173 At least for the purposes of such
limited review, even a large class of litigants such as voters share an

interest in a statute's future and continuing impact sufficient to meet

article HT requirements. Yet in Clark the District of Columbia Circuit
denied voters review of the FECA regulatory scheme created to

administer direct limitations on election activities because the injury
was too speculative under article ILT. After Buckley, one might have
expected the court in Clark to grant review to the voter plaintiffs by
lowering the prudential barriers of ripeness and standing. By
attributing its denial of ripeness to article LTI mandates, however, the
court in Clark hmited the effect of the FECA review provision. As
Justice Brennan suggested in his concurring opinion in Eastern

Kentucky, the intermingling of discretionary justiciability notions with
article HI standing frustrates the power of Congress to establish
adniinistrative remedial schemes. 174 As a result of this intermingling,
article HI standing becomes a

" 'catchall for an unarticulated
discretion on the part of [the] Court' to insist that the federal courts
'decline to adjudicate' claims that it prefers they not hear." 175 Courts

171. See notes 133-34, 142-47 supra and accompanying text.
172. See notes 149-67 supra and accompanying text.
173. See, e.g., Carter v. Carter Coal Co., 298 U.S. 238, 287-88 (1936) (irreparable injury

from unconstitutional legislationmay be addressed if the injury is certain and imminent); Pierce v.
Society of Sisters, 268 U.S. 510, 536 (1925) (action to restrain attempted enforcement of

Compulsory Education Act held not premature; prevention of impending injury is a recognized
function of courts); Pennsylvania v. West Virginia, 262 U.S. 553, 592-93 (1923) (action to enjoin
implementation of state law ordering that natural gas found in state be sold there not premature;
impending injury to out-of-state customers sufficient to warrant preventive relief).
174. See 426 U.S. at 64 (Brennan, J., withMarshalLJ., concurring and dissenting); notes 149-

52 supra and accompanying text.

175. Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 66 (1976) (Brennan, J., with
Marshall, J., concurring and dissenting) (quoting Poe v. Ullman, 367 U.S. 497, 530 (1961)
(Harlan, J., dissenting)).
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thus can diminish the ability of Congress to relax standing
requirements and can frustrate congressional attempts to include a

judicial role in legislative schemes.

Conclusion

Through legislation like the FECA, Congress can encourage the
courts to disregard the rationales underlying their imposition of

standing requirements in excess of article ILT minimums and to relax
threshold barriers when determining whether plaintiffs meet the

requirements of the standing doctrine. Congress can, therefore,
provide plaintiffs who ordinarily would be barred from bringing suit
for prudential reasons a right of action to challenge legislation that
otherwise might go untested. To ensure expeditious testing of the

constitutionality of the FECA, Congress provided such a right of
action to all eligible voters. The only limitation on their right is that
their complaint present a case or controversy capable of judicial
resolution.
The courts' enforcement of article HI requirements through the

tests it has established is desirable in our system of government, in
which stability depends in large measure on a delicate system of
checks and balances. It enables the courts to restrain Congress from
performing functions not accorded to it in the Constitution. Thus, it is
reasonable to require the voter plaintiff to assert more than his

eligibility to vote to satisfy the demands of article ILT. If courts can

intermingle prudential considerations with the minimum article ILT

requirements and label them article HI mandates, however, they can

reserve to themselves too great a measure of discretion in applying
minimum article HI requirements, which in theory should be applied
uniformly. Whatever Congress' proper role in defining standing
requirements should be, it is diminished by finding all requirements of
the standing doctrine to be constitutionallymandated and is confused

by inconsistent application of the article HI requirements.

Louise W. Lucas



COMMENTS

INTERLOCKS IN MANAGEMENT BETWEEN
SAVINGS AND LOAN ASSOCIATIONS AND
COMMERCIAL BANKS UNDER THE
ANTITRUST LAWS AND THE FTC ACT

Introduction

One of the most striking features of the savings and loan industry is
the extent to which savings and loan associations (S&Ls) share
directors and officers with other financial institutions.1 Empirical
studies have revealed that S&Ls maintain numerous management
interlocks with commercial banks, other S&Ls, mutual savings banks,
mortgage companies, finance companies, and credit unions.2 Such

interlocking relationships between S&Ls and ancillary businesses3
historically have been common in the savings and loan industry;4 as

early as the 1880's, realtors, lawyers, and bankers organized S&Ls to
obtain their business, and they retained control of these savings
associations through management interlocks.5 In the 1930's, the
efforts of Congress and the Federal Home Loan Bank Board
(FHLBB) to stimulate the establishment of S&Ls in the interests of

recovery from the Depression increased the incidence of outside

1. The Banking ReformAct of 1971: Hearings on H.R. 5700, H.R. 3287&H.R. 7440 Before the
House Comm. on Banking and Currency, 92d Cong., 1st Sess. 228 (1971) (statement ofProfessor
E. Herman) [hereinafter cited as 1971 Hearings].
2. Herman, Conflict of Interest in the Savings and Loan Industry, in 2 Study of the Savings

and Loan Industry 763, 806-08, 871 (1969) [hereinafter cited as 1969 Study]; see FTC Hits
Board Interlocks Among Perpetual, .2 Banks, Wash. Post, May 19, 1976, �C, at 1, col. 4
(statement by Owen M. Johnson, Jr., director of Federal Trade Commission's Bureau of
Competition) (interlocks between S&Ls and competing commercial banks have grown to

alarming proportions).
3. Ancillary businesses of S&Ls are those that transact business with the S&Ls or their

customers. 1969 Study, supra note 2, at 803-04. The most common types of business interests
linked to S&Ls are insurance, construction and land development, real estate sales and finance,
banking, and the practice of law. Id. at 806-08; Cole & Rapp, S&L Boards of Directors, Fed!
Home Loan Bank Board J., Feb. 1977, at 9-10, 10 table 12.
4. H. Russell, Savings and Loan Associations 145 (1956); 1969 Study supra note 2 at

803-04.
5. M. Bodfish, History of Building and Loan in the U.S. 103 (1931). When promoters of

nationwide chains of thrift institutions entered towns, they established local boards that
included bankers and attorneys who lent their aid to the promoters with the understanding that
local business would come their way as a result. Id.

1263
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domination of thrift institutions through interlocking relationships.6
Since that time, commercial bankers and others have continued to

organize new S&Ls or to obtain control of existing ones because
influence over the associations' policies and transactions can be
valuable to them in the operation of their own businesses.7

Although interlocks in management have become an established

practice in the savings and loan industry, they create the potential for
anticompetitive behavior, conflicts of interests, and diversion of

managerial effort.8 The increasing number of such interlocking
relationships between S&Ls and commercial banks in recent decades

seriously aggravates the potential for such abuses. This article

examines the present inadequate FHLBB regulation of such
interlocks and considers the potential use of the antitrust laws and the
Federal Trade Commission Act (FTC Act)9 to prohibit such

relationships. It suggests that the FTC Act can be used to implement
the spirit of the Clayton Act and provide an effective means of curbing
the excesses of S&L and commercial bank interlocks.

Financial Interlocks ln the Savings and
Loan Industry

problems with interlocks between s&ls and
competing commercial banks

In 1969, Professor Edward S. Herman of the Wharton School

published a study revealing the prevalence of director and officer
interlocks between S&Ls and commercial banks.10 Using a sample of

6. 1969 Study, supra note 2, at 804. For instance, the Home Owners' Loan Act of 1933

(HOLA) appropriated $150,000 to the FHLBB "to encourage local thrift and local home

financing and to promote, organize, and develop the [savings] associations." 12 U.S.C. �1465
(1970); see D. Bridewell, History of Bank Boards and Agencies 187-88 (1938) (copy on file at
the Federal Home Loan Bank Board) (HOLA provides S&Ls for communities with little or no

capital for making or refinancing mortgage loans). The FHLBB used these funds to create a field

force, known as the "minutemen," which was responsible for stimulating entry into the savings
and loan industry. 1969 Study, supra at 804 n.l. These field representatives selected local
business and professional men with experience in housing-related businesses, law, and banking
to assist in the formation and management of S&Ls. Brief Amicus Curiae of the National Savings
and Loan League, app. A, at 2-4, Perpetual Fed. Sav. & Loan Ass'n, No. 9083 (F.T.C. Mar. 28,
1977) (affidavit of Oscar Kruetz), appeaZ docketed, No. 9083 (F.T.C. Apr. 19, 1977);T.Marvell,
The Federal Home Loan Bank Board-27 (1969); 1969 Study, supra note 2, at 804.

7. 1969 Study, supra note 2, at 806 & nn.3-4, 870.
8. See notes 18-48 infra and accompanying text.

9. 15 U.S.C. �45 (1970).
10. 1969 Study, supra note 2. This report appeared in a comprehensive four volume study on

the savings and loan industry conducted by theWharton School of Finance and Commerce of the

University of Pennsylvania, under the direction of Professor Irwin Friend. See 1 Study of the

Savings and Loan Industry 1 (1969). The study was authorized by Congress in 1966 to examine

the industry's role in the economy and to determine methods for improving its performance. Id.
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805 federally insured S&Ls,11 he found that 56% of them were

interlocked with commercial banks and that 20% had multiple
interlocks with a single bank.12 Professor Herman asserted that two or
more interlocks between an S&L and a commercial bank are

indicative of common control and suggested that at least 20% of the

nation's S&Ls are so managed.13 Although the FHLBB has not

compiled current data on the extent of interlocking relationships
between S&Ls and commercial banks,14 their number has not

decreased because the federal regulators of these financial institu
tions have not required termination of the interlocks.15 The Federal
Trade Commission (FTC) has stated that there may be over one

thousand interlocks between S&Ls and commercial banks,16 and a

recent study of the composition of S&L boards of directors has
confirmed that officer interlocks between these two types of
institutions are still fairly numerous.17

11. 1969 Study, supra note 2, at 871 &n.4. This sample was compiled from the records of the
FHLBB. Id.
12. Id. at 871-72, 872 table 10. Professor Herman found that S&Ls were also linked with

other S&Ls, mutual savings banks, mortgage banks andmortgage companies, finance companies,
and credit unions. Id. at 871. The aggregate data indicated thatmore than 75% of the S&Ls were
interlocked with another financial institution. Id.

13. Id. at 871-72. Professor Herman noted that this was a very conservative estimate because
many single interlocks between S&Ls and commercial banks reflect common control of the
institutions. Id. at 872 n.8.

14. According to the General Counsel's Office, the FHLBB's records currently do not contain
information on the number of financial interlocks involving S&Ls. Letter from Jerome S.
Plapinger, Associate General Counsel of FHLBB, to the author (Jan. 25, 1977) (copy on file at
the Georgetown Law Journal).

15. See notes 58-73 infra and accompanying text. None of the statutes that delegate authority
to the three federal bank regulatory agencies�the Comptroller of the Currency, the Federal
Deposit Insurance Corporation, and the Board of Governors of the Federal Reserve System�
specifically require them to prohibit interlocking relationships between commercial banks and
S&Ls. See 12 U.S.C. ��1-213, 221-522, 1811-1831 (1970). Some state laws as well fail to
prohibit interlocks between state-chartered S&Ls and banks. See notes 51-52 infra.
16. 41 Fed. Reg. 35,573, 35,574 (1976). A recent FTC staff study of the metropolitan areas of

Washington, Miami, and Houston found that there were 160 bank directors serving as directors
of S&Ls in these areas. In addition, three-fourths of the 60 largest federally insured S&Ls in
these cities averaged 3 interlocks with 3 different banks. Wash. Post, supra note 2, � C, at 1, col.
4.

17. See Cole & Rapp, supra note 3, at 10 table 12. The authors stated that the sample of S&Ls
used in their survey was stratified by size, character, and location and that their sample
comprised 22.9% of all S&Ls in the industry. Id. at 6-7. Because the study found that 95 bankers
served as S&L directors, there may be almost 500 bankers serving as directors of S&Ls,
assuming that this sample is truly representative of the entire industry.
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Various authorities have criticized interlocking directorates among
corporations because they impair competition,18 create conflicts of
interest for the interlocked directors,19 adversely affect the quality of
business management,20 and constrict the management pool.21 The
first three objections are also valid reasons for prohibiting officer and
director interlocks between S&Ls and commercial banks that compete
with them,22 even though such interlocks may contribute managerial
talent to thrift institutions located in sparsely populated areas where
few people with financial expertise reside.23 S&Ls are specialized
institutions that primarily engage in garnering savings from the public

18. See, e.g., United States v. W.T. Grant Co., 345 U.S. 629, 636 (1953) (Douglas, J.,
dissenting) (interlocking directorates between companies stifle competition); United States v.

Sears, Roebuck & Co., Ill F. Supp. 614, 616 (1953) (interlocking directorates between
rival corporations tend to suppress competition or foster joint action against third party
competitors); H. R. Rep. No. 1593, 62d Cong., 3d Sess. 140 (1913) (interlocking directorates
between banks serving the same field render competition impossible); FEDERAL TRADE
Commission, Report on Interlocking Directorates, H.R. Doc. No. 652, 81st Cong., 2d Sess.
17-22 (1951) (impairment of competition caused by interlocking directorates dependent on
many factors, including size of corporations, number of interlocked directors, and size ofmarket);
Staff of Antitrust Subcomm. of the House Comm. on the Judiciary, 89th Cong.. 1st Sess.,
Interlocks in Corporate Management 7 (Comm. Print 1965) [hereinafter cited as Staff

Report] (interlocking director can act as liaison officer to effect common action and prevent
conduct by one corporation that would seriously harm the other); Address by James T.

Halverson, Director of FTC Bureau of Competition, Loyola College Executive Seminar on the
Role of the Board of Directors, Baltimore, Md. (Apr. 8, 1975), reprinted in [1975] Antitrust &
Trade Reg. Rep. (BNA) E-l, E-5 [hereinafter cited as Halverson Address] (vertical director
interlocks encourage exclusive dealing, foreclosing competing suppliers from sales to

interlocked firms and permitting unfair favoritism by suppliers during periods of scarcity).
19. L. Brandeis, Other People's Money 35 (1914) (interlocked directorates tend to cause

disloyalty and violate fundamental law that no man can serve two masters); M. Mace,
Directors: Myth orReality 133-38 (1971) (interlocked bankers constantly tempted to reveal
inside information because success in investment banking depends on information); see STAFF
Report, supra note 18, at 7-8 (interlocked director may subordinate interest of stockholder to

opportunity for personal gain and divide loyalties owed to shareholders of each corporation).
20. See Staff Report, supra note 18, at 8 (interlocked directors often too busy to serve

effectively the interests of each corporation).
21. See S. Rep. No. 698, 63d Cong., 2d Sess. 16 (1914) (interlocking directorates encourage

undemocratic idea that only a few persons are capable of managing large corporations); H. Rep.
No. 627, 63d Cong., 2d Sess. 19-20 (1914) (same); Staff Report, supra note 18, at 8-9
(President Wilson, urging enactment of Clayton Act, noted that interlocking directorates
foreclose promotion opportunities for young executives). But see Travers, Interlocks in Corporate
Management and the Antitrust Laws, 46 Texas L. Rev. 819, 836-38 (1968) (ban on interlocking
directorates unlikely to increase management pool because management elites would continue

to hire only persons with similar credentials and background).
22. See notes 31-48 infra and accompanying text.

23. 1971 Hearings, supra note 1, at 228-29; 1969 Study, supra note 2, at 873. In effect, an
S&L that is interlocked with a commercial bank may be better for a community than no S&L.

1971 Hearings, supra at 228; 1969 Study, supra at 781. In most cases, however, the negative
potential of interlocks between S&Ls and commercial banks outweighs the justifications for

permitting such relationships. 1971 Hearings, supra at 228-29.
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and lending the bulk of these savings to home builders and buyers.24
Commercial banks, on the other hand, offer investors and depositors a

wide range of financial services25 and make funds available to

borrowers for a variety of purposes.26 Although S&Ls and banks differ

in the kinds of financial services they provide, the Supreme Court,27
the Federal Reserve Board (FRB),28 and numerous studies29 have

24. United States League of Savings Ass'ns, Savings and Loan Fact Book 85 (23d rev. ed.

1976) [hereinafter cited as S&L Fact Book].
25. Id. at 47; see American Bankers Ass'n, Bank Fact Book 10-14 (2d rev. ed. 1976)

(commercial banks make business, mortgage, consumer, and farm loans). In most states, banks

have the unique power to establish checking accounts. Id.
26. American Bankers Ass'n, supra note 25, at 1; S&L Fact Book, supra note 24, at 47.
27. See United States v. Connecticut Nat'l Bank, 418 U.S. 656, 662-63, 663 n.3 (1974)

(commercial banks and S&Ls are fierce competitors for customers in areas like personal loans in
which they offer identical services); United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 327
n.5 (1963) (banks and S&Ls compete in supply of credit). The Court in these bank merger cases

held that the relevant product market for testing such mergers under section 7 of the Clayton
Act does not include S&Ls. United States v. ConnecticutNat'l Bank, 418 U.S. at 663-66; United
States v. Philadelphia Nat'l Bank, 374 U.S. at 359-z62. In Connecticut National Bank the Court

reasoned that although commercial banks and S&Ls are direct competitors in some submarkets,
S&Ls do not provide the unique cluster of products and services offered by commercial banks.
418 U.S. at 663-66, 663 n.3. In United States v. Phillipsburg National Bank, however, the Court

stated that these submarkets would be clearly relevant in analyzing the competitive effect of a

merger between a commercial bank and another type of financial institution. 399 U.S. 350, 360
(1970). The United States Court of Appeals for the Fifth Circuit in Forth Worth National Corp.
v. Federal Savings & Loan Insurance Corp. has applied this reasoning to a merger between an

S&L and a commercial bank to hold that the relevant productmarket for such a merger includes
the competition by both institutions. 469 F.2d 47, 59-60 (5th Cir. 1972). Therefore, an argument
based on the bank merger cases that S&Ls and commercial banks do not compete as a matter of
law is invalid.
28. See D.H. Baldwin Co., 63 Fed. Res. Bull. 280, 282 (1977) (order denying bank holding

company's application to retain control of S&L); Memphis Trust Co., 61 Fed. Res. Bull. 327,
328 (1975) (order denying bank holding company's application to acquire S&L); American
Fletcher Corp., 60 Fed. Res. Bull. 868, 869-70 (1974) (same). Although the FRB held in

Memphis Trust and American Fletcher that the operation of an S&L was closely related to

banking, it found that an examination of the record in each case showed that the acquisition
would increase competition in the local market. Memphis Trust Co., 61 Fed. Res. Bull, at 328;
American Fletcher Corp., 60 Fed. Res. Bull, at 870-71. The applications were denied, however,
because the FRB felt the acquisitions would overexpand each holding company's operations to
the detriment of its stability. Memphis Trust Co., 61 Fed. Res. Bull, at 328-29; American
Fletcher Corp., 60 Fed. Res. Bull, at 871-72. This apparent trend to a case-by-case
adjudication of S&L acquisition applications was ended by the FRB's decision in D.H. Baldwin.
See 63 Fed. Res. Bull, at 285-87. The FRB held there that the potential adverse effects of
affiliations of banks and S&Ls outweigh any benefits that might result in individual cases. Id.
Therefore, all such affiliations should be barred because they are not a proper incident of
banking, and only Congress should make the determination to permit such affiliations. Id.
29. See, e.g., 1971 Hearings, supra note 1, at 228 (banks and S&Ls compete for savings

deposits and mortgage loans); Federal Home Loan Bank Board, A Financial Institution for
THE FUTURE 2 (1975) (banks have increased competitive pressure on thrift institutions by
vigorously tapping savings markets through use of large negotiable certificates of deposit and
consumer certificates); S&L Fact Book, supra note 24, at 56 (in response to FRB's raising of
interest rates on time-savings deposits of commercial banks in 1970 and 1973, FHLBB
authorized S&Ls to pay higher interest rates); Herman, supra note 2, at 876 (competitive
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noted that they compete for the public's savings. This competition has
been especially pronounced in recent years,30 with both types of
institutions aggressively marketing a variety of savings instruments to
attract funds.31
Interlocks between S&Ls and competing commercial banks may

lessen the competition between them,32 thereby injuring other

competitors and consumers. Such arrangements may prevent the
entry of new, independent S&Ls into particular geographic markets.33
Furthermore, they provide the interlocked competitors with a

convenient means of entering into express or tacit agreements to pay
certain interest rates on savings and time accounts, to impose par
ticular interest rates or other terms on residential mortgages, to

regulate the growth levels of either or both institutions, to maintain

designated hours of business, and to control the level of advertising.34
The reduced competition that may result can decrease the return paid

relationship exists between S&Ls and other financial institutions, including banks, especially in
soliciting savings deposits and making real estate loans). See generally Gilbert & Murphy,
Competition Between Thrift Institutions and Commercial Banks: An Examination of the Evidence,
J. Bank Research. Summer 1971, at 8.
30. See Federal Home Loan Bank Board, supra note 29, at 17-18 (since early 1960's,

commercial banks have expanded aggressively in general and consumer savings markets and
have improved permanently their competitive position with S&Ls); S&L Fact Book, supra note
24, at 48, 56 (dramatic revival of competition for savings between S&Ls and commercial banks
in past decade). Commercial banks have increased their share of savings and time deposits
(certificates of deposit) from 31% in the 1950's to more than 50% in the second half of the
1960's. Federal Home Loan Bank Board, supra at 19. The competition between S&Ls and

commercial banks for residential loans is not as substantial, however, because banks, unlike
S&Ls, allocate most of their funds to other types of loans. See S&L Fact Book, supra at 67

(residential financing by S&Ls increased in 1975 while commercial banks decreased their

holdings of residential mortgages). Compare id. (in 1975, S&L mortgage loans totaled 82.4% of

S&Ls' total assets; 89% of these mortgage loans devoted to residential financing) with American
Bankers Ass'N, supra note 25, at 10, 12 (in 1975 mortgage loans represented slightly more than
one-eighth of commercial banks' total assets; more than one-half of the mortgages were for home
purchases).

31. See American Bankers Ass'n, supra note 25, at 1, 16 (commercial banks offer demand
deposits, time deposits, Individual Retirement Accounts and Keogh Accounts); Federal Home
Loan Bank Board, supra note 29, at 2 (commercial banks aggressively tapping savings market

by developing large, negotiable certificates of deposit and consumer certificates); S&L Fact

Book, supra note 24, at 59-60 (S&Ls' savings accounts comprised of traditional passbook and

certificate accounts and newer Individual Retirement and Keogh Accounts).
32. Complaint Counsel's Memorandum in Support of Motion for Summary Decision at 38,

Perpetual Fed. Sav. & Loan Ass'n, No. 9083 (F.T.C. Mar. 29, 1977), appeal docketed, No. 9083

(F.T.C. Apr. 19, 1977) [hereinafter cited as Complaint Counsel's Memorandum]; see 1969

STUDY, supra note 2, at 876 (interlock reduces likelihood of emergence of new, real competitors).
See generally note 18 supra.
33. Complaint Counsel's Memorandum, supra note 32, at 38-39; 1971 Hearings, supra note 1,

at 228-29 (statement of Professor Herman); 1969 Study, supra note 2, at 876.

34. Complaint Counsel's Memorandum, supra note 32, at 38; see 1969 STUDY, supra note 2, at

876 (noting limitations resulting from director interlocks in small Mississippi town).
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on invested savings and increase the cost of credit and related

financial services.35

Interlocking relationships between S&Ls and commercial banks

may also result in conflicts of interest for the individuals involved.36
One who serves as a management official for both an S&L and a

commercial bank will have multiple fiduciary duties that may impose
different, and sometimes incompatible, demands.37 If an S&L

interlocked with a commercial bank competes with that bank, the
competitive decisions of one are likely to affect the other;38
consequently, the interlocked officer or director will be confronted
with a conflict between his duty of undivided loyalty toward the S&L
and his identical duty toward the bank.39 If he attempts to reduce this
conflict by favoring one institution, he will compromise his duty of

loyalty toward the other.40 Because the bank is generally the dominant
partner in the relationship,41 such conflicts of interest are likely to be
detrimental to the S&L. The bank's management may require the
controlled S&L to maintain substantial savings or time deposits at the
bank,42 to fund loans from which the bank collects the fees,43 or to

35. Complaint Counsel's Memorandum, supra note 32, at 52; see 1969 Study, supra note 2, at
877 (S&L interlocked with bank charged higher mortgage rates and had greater operating
expenses than competitors).
36. 1969 Study, supra note 2, at 873-84. See generally note 19 supra.
37. 1969 Study, supra note 2, at 771. It is well established that directors and officers of a

corporation owe a fiduciary duty to the corporation and to its shareholders. E.g., Pepper v.
Litton, 308 U.S. 295, 306-07 (1939); Twin-Lick Anaconda Oil Co. v. Marbury, 91 U.S. 587, 588-
89 (1875); Perlman v. Feldmann, 219 F.2d 173, 175 (2d Cir. 1955); Staff Report, supra note

18, at 7; see H. Russell, supra note 4, at 140-42, 348 (directors and officers of S&Ls have

substantially same duties and liabilities as directors and officers of other corporations).
38. See 1969 Study, supra note 2, at 875 (interlocks between S&Ls and commercial banks are

likely, at best, to minimize any competitive tendencies that might otherwise exist).
39. See id. at 773 (conflicts of interest exist when decisionmakers with fiduciary duties also

have multiple interests). Transactions between interlocked corporations are subject to close

judicial scrutiny to determine whether the interlocked directors or officers acted fraudulently or
unfairly. See Pepper v. Litton, 308 U.S. 295, 306 (1939) (when director or controlling
stockholder deals with corporation, transaction is rigorously scrutinized by court); Geddes v.

Anaconda Mining Co., 254 U.S. 590, 599 (1921) (when sale of property is transacted between
interlocked corporations, burden is on proponents of transaction to show fairness and adequacy
of consideration; especially true when common director is dominant in influence or character).
40. Cf. H. Henn, Law of Corporations 465 (2d ed. 1970) (conflict with rule of undivided

loyalty arises when fiduciary has duty to both corporations involved in transaction).
41. 1969 Study, supra note 2, at 875. The bank is likely to be in this position for two reasons:

first, it is usually older, larger, and more prestigious than the interlocked S&L; secondly, the
bank is a stock company, while the S&L may be amutual association without stockholders. Id. at
875 n.ll.
42. Id. at 879-81. Bank holding companies, for example, systematically have employed the

use of deposit accounts containing the funds of controlled S&Ls to support their own and other
affiliates' credit. Id. at 880.
43. Id. at 878-79. In this situation the S&Ls must absorb a high proportion of the risk without

getting either the high interest and fees of the interim financing or the fees associated with the
closing of the loan. Id. at 878.
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assume the bank's poor assets.44 The bank's officers and directors
may also obtain risky or excessive loans at favorable rates from the
S&L.45

Finally, an S&.L that shares directors or officers with a commercial
bank may suffer from managerial neglect and inattention.46 Because
the bank is likely to be larger and more prestigious than the S&L, the
interlocked officials generally will devote more time and effort to the
bank than to the savings association.47 An S&L that is controlled by a

commercial bank through interlocking relationships therefore is

especially prone to neglect.48

REGULATION OF INTERLOCKS INVOLVING S&Ls

Both state and federal authorities are responsible for regulating
S&Ls and their financial interlocks.49 State regulation of S&Ls, which
is limited to state-chartered associations, is generally weaker and
more susceptible to industry influence than is federal regulation.50
State control is far from uniform,51 however, and some state

regulations are stricter than the recent federal interlock guidelines.52
The FHLBB has general supervisory powers over federally chartered

44. Id. at 878-79. For example, a bank may use a controlled S&L as a depository for its
doubtful mortgage loans. Id. at 878.
45. Id. at 879, 882-84. Bank managers may obtain these loans to finance their own private

business ventures. Id. at 882-84.
46. Id. at 875-76. See generally note 20 supra.
47. 1969 Study, supra note 2, at 875 & n.ll.

48. See id. at875-76 (noting several well-established cases in the South and Southwest where
the control groups interested primarily in commercial banks have permitted the controlled S&Ls
to suffer from sheer neglect).
49. Id. at 923. The savings and loan industry is subject to a dual system of chartering and

regulation. S&L Fact Book, supra note 24, at 51. State S&Ls are chartered under state statutes
and supervised by state banking or savings and loan regulatory agencies. Id. Federal S&Ls are

chartered under the provisions of the Home Owners' Loan Act of 1933 (HOLA) and are subject
to the supervision of the FHLBB. 12 U.S.C. ��1461-1470 (1970 & Supp. V 1975); S&L Fact
Book, supra at 51-52; note 52 infra.
50. 1969 Study, supra note 2, at 923.
51. Id. Compare Ala. Code tit. 5, ��185-187, 220 (1958) (no explicit statutory restrictions on

financial interlocks of bank and S&L directors and officers) and Kansas Stat. ��9-1801 to 1806

(1975) (same) and Kansas Stat. � 17-5312 (1974) (same) with N.J. Stat. Ann. � 17:16E-3 (West
Supp. 1977-78) (director, officer, or manager of a financial institution may not serve as director,
officer or manager of another financial institution within same or contiguous municipality) and
N.Y. Banking Law �399(5)(a) (McKinney Supp. 1976-77) (S&L officermay not serve as officer

or director of any other financial institution located in state unless permission granted by
banking board).
52. Compare N.J. Stat. Ann. �17:16E-3 (West Supp. 1977-78) (total prohibition on

interlocks) and N.Y. Banking Law �399(5)(a) (McKinney Supp. 1976-77) (banking board

permission needed for interlock) with 12 C.F.R. �563.33 (1977) (FHLBB guidelines not

mandatory, merely recommending that interlocks be limited).
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S&Ls," and pursuant to its statutory authority has issued a

substantial number of regulations affecting the operations of federally
insured S&Ls.54 The Board has attempted to limit the number of

financial interlocks involving federally insured S&Ls in two ways.

First, it has issued conflict of interest regulations that apply to all

associations insured by the Federal Savings and Loan Insurance

53. See Home Owners' Loan Act of 1933, �5(a), 12 U.S.C. � 1464(a) (1970) (FHLBB
empowered to prescribe rules and regulations concerning organization, incorporation,
examination, operation, and regulation of federally chartered S&Ls). Section 5(d) of the Act

grants the Board authority to bring proceedings to enforce compliance with any written laws or

regulations dealing with the granting of any federal S&L application. Id. � 1464(d)(2)(A). The
Board may prohibit a federally chartered S&L from engaging in unsafe or unsound practices that
constitute a breach of fiduciary duty by a director or an officer if the Board determines that the
S&L or its savings account holders could be harmed. Id. � 1464(d)(4)(A). The means of

compliance provided in section 5(d) include cease and desist proceedings, temporary cease and
desist orders, court suits for injunctions, suspension or removal of directors or officers, and
appointment of conservators or receivers. Id. � 1464(d). Finally, the Board regulates federal
S&Ls' entry into the market and their mergers. See id. ��1432, 1464(a) (market entry); id.
�1464(d)(ll) (mergers).
The courts have held that the FHLBB's regulatory powers over federally chartered S&Ls are

comprehensive, preempting any conflicting state law. See Reich v. Webb, 336 F.2d 153, 155 (9th
Cir. 1964) (Congress envisioned strong FHLBB with broad regulatory power; FHLBB has power
to enforce fiduciary duties of S&L directors in court action), cert, denied, 380 U.S. 915 (1965);
Rettig v. Arlington Heights Fed. Sav. & Loan Ass'n, 405 F. Supp. 819, 823 (N.D. 111. 1975)
(legion of cases holds federal regulation precludes state interference); People v. Coast Fed. Sav.
& Loan Ass'n, 98 F. Supp. 311, 316 (S.D. Cal. 1951) (FHLBB's comprehensive regulations
affect federal S&L "from its cradle to its corporate grave").

54. See 12 C.F.R. ��561-571 (1977). The Board issued these regulations primarily pursuant
to sections 401-407 of the National Housing Act, 12 U.S.C. ��1701-1750g (1970) and the

Reorganization Plan No. 3 of 1947. See 12 C.F.R. ��561-571 (1977). Section 407 of the
National Housing Act grants the FHLBB power to prevent federally insured S&Ls from

engaging in unsafe or unsound practices. 12 U.S.C. �� 1730(0, (m) (1970). In addition to HOLA
and the National Housing Act, the Board derives statutory authority from the Federal Home
Loan Bank Act and Federal Home LoanMortgage Corporation Act. See 12 U.S.C. ��1421-1429
(1970) (establishing Federal Home Loan Banks and giving the FHLBB authority to issue rules
and regulations governing their operations); 12 U.S.C. ��1451-1459 (1970) (creating the
Federal Home LoanMortgage Corporation under the direction of the FHLBB to supplement the
Federal National Mortgage Association).
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Corporation (FSLIC),55 thereby affecting almost the entire industry.56
The Board's second method has involved the imposition of interlock
limitation conditions on new applicants for federal charters and
federal insurance.57

Despite these measures the FHLBB's regulation of financial
interlocks involving S&Ls is deficient for several reasons. First, it has
not attempted to eliminate all interlocks between S&Ls and
competing financial institutions, but only has sought to limit the
number of these relationships.58 The Board's failure to prohibit all
interlocks between competitive financial institutions is attributable to
its determination that a limited number of linkages is not injurious to
interlocked S&Ls.59 Professor Herman has concluded, however, that
even a minimal number of interlocks can harm S&Ls and impair

55. The statutory authority on which the FHLBB relied in issuing these regulations is found
in sections 402, 403, and 407 of the National Housing Act; sections 5A and 17 of the Federal
Home Loan Bank Act; section 5 of HOLA; and the Reorganization Plan No. 3 of 1947. 41 Fed.
Reg. 35,812, 35,826 (1976). Although none of this authority gives the Board specific power to

regulate conflicts of interest involving federally insured state-chartered S&Ls, it presumably can
regulate the interlocks of these S&Ls pursuant to its authority to prevent all federally insured
S&Ls from engaging in unsafe and unsound practices. See National Housing Act, 12 U.S.C.

�1730 (1970) (FHLBB can prevent federally insured S&Ls from using unsafe or unsound

practices through the same measures authorized by HOLA); 1969 Study, supra note 2, at 937
(federal authorities can prevent conflicts of interest involving federally insured state-chartered
S&Ls only if their safety is threatened). Contra, Letter from William R. Granik to FHLBB (Mar.
10, 1975) (copy on file at the Georgetown Law Journal) (comments filed for National Association
of State Savings and Loan Supervisors concerning proposed 1974 conflict of interest regulations
for federally insured S&Ls) (National Housing Act does not grant specific authority to regulate
conflicts of interest involving federally insured state-chartered S&Ls). The FHLBB cited the

same statutory authority for both the 1976 guidelines and the proposed 1974 regulations.
Compare 41 Fed. Reg. 35,812, 35,826 (1976) with 39 Fed. Reg. 42,382, 42,391 (1974).
56. Of the 4964 federally and state-chartered S&Ls at the end of 1975, there were 4078

federally insured S&Ls holding 97.6% of the industry's total assets. S&L Fact Book, supra note
24, at 50-51, 50 table 40. Of the 2916 state-chartered institutions in the industry, only 886 were

not federally insured. Id.

57. See FHLBB & FSLIC, Outline of Information Exhibit C (1967) (copy on file at the

Georgetown Law Journal) (application limits the permissible number of interlocked directors

between S&Ls and banks to two or one-third of the board, whichever is less, prohibits officer and
director interlocks between S&Ls, and prohibits officer interlocks between S&Ls and

commercial banks). The FHLBB presumably has the authority under the National Housing Act
to impose such conditions. See 12 U.S.C. � 1726(b) (1970) (authority to prescribe application
form); 12 C.F.R. �562.7 (1977) (insurance applicant must comply with conditions deemed

necessary).
58. See 12 C.F.R. �563.33(a)(5)(ii) (1977) (guidelines suggest that not more than one-third of

S&Ls' directors should be interlocked with banks); note 57 supra.

59. Compare 41 Fed. Reg. 35,812, 35,814 (1976) (conflict of interest guidelines promulgated
to restrict unsafe and unsound practices) with 41 Fed. Reg. 35,812, 35,815 (1976) (FHLBB has

decided no further change required in section 563.33 recommendation that the number of

interlocked directors should be limited).
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competition.60 The Board's perspective thus does not reflect the

seriousness of the problem of interlocks between S&Ls and banks. A

second related criticism of the FHLBB is that its efforts to control

interlocks have been designed only to prevent the formation of new

financial links, not to dissolve existing interlocks.61 Since 1967 the

Board's applications for federal charters and insurance of accounts

have contained specific conditions that limit the number of interlocks

in which applicant S&Ls may engage.62 The 4510 S&Ls that obtained

federal charters and federal insurance before 196763 have not been

subject to strict application of these conditions,64 thus permitting
these S&Ls to maintain most existing interlocks and to establish new

ones. Interlock limits on new federal insurance applicants, therefore,
have not limited significantly the number of interlocks involving
S&Ls.
A third deficiency is the FHLBB's limited capability to ensure

independent boards of directors for S&Ls by enforcing its present
regulations.65 The Board has issued the director and officer interlock

regulations in the form of guidelines66 that require compliance by all
S&Ls seeking federal insurance in the future.67 The guidelines state

that not more than one-third of the directors of each such S&L may

60. See 1969 Study, supra note 2, at 872 & n.8, 875 (one interlock can create common control
that may impair competition); note 13 supra and accompanying text.

61. Before the conflict of interest guidelines were issued in 1976, only one FHLBB rule

regulated interlocks between S&Ls and other financial institutions. This provision did not

require the dissolution of an interlock existing prior to July 1, 1972, that was formed by
institutions maintaining a depository relationship unless such interlock was disapproved by the
Board. The rule also prohibited the establishment of new interlocking relationships between
these institutions on or after July 1, 1972, unless approved by the FSLIC. 12 C.F.R. �563.34
(1976); see 41 Fed. Reg. 35,812, 35,812-14 (1976) (all interlock regulations except section
563.34 marked "new").
62. See note 57 supra.
63. S&L Fact Book, supra note 24, at 107-08, 107 table 91. The total number of insured

associations declined to 4078 in 1975, largely because of mergers among S&Ls. Id. at 107-08;
note 57 supra.
64. See 1969 Study, supra note 2, at 931 n.29, 950 (large gap exists between requirements for

new entrants and permissiveness toward older associations). The 1964 federal insurance
application, for example, merely required the FSLIC to determine whether an applicant S&L's
connections with banks were excessive. T. Marvell, supra note 6, at 92-93.
65. See 12 C.F.R. ��545, 561, 563 (1977) (including 1976 guidelines on interlocks for all

federally insured S&Ls).
^66. 12 C.F.R. � 563.33(a) (1977).
"67. 41 Fed. Reg. 35,812 (1976). The guidelines will be used as conditions of insurance for
newly insured S&Ls and will apply for five years. Id. Limitations concerning director and officer
interlocks contained in existing conditions of insurance will be eliminated for all insured
associations agreeing to follow the guidelines. 12 C.F.R. � 563.33(b) (1977).
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also serve as directors of commercial banks,68 and that not more than
one director of each of these S&Ls may serve as a director of the same

commercial bank.69 In addition, the guidelines suggest that directors
should not serve as salaried officers or employees of other financial
institutions.70 These regulations, however, are only advisory for S&Ls
that already have federal insurance.71 The only burden placed on

these insured S&Ls for noncompliance with the directorate guidelines
is a requirement that they submit annual reports to certain depositors
disclosing information about their management officials, operations,
and any interlocking relationships with other financial institutions.72
Because this type of disclosure has not been previously employed by
the Board, it is difficult to predict how effective this provision will be

68. 12 C.F.R. �563.33(a)(5)(ii) (1977). The guidelines suggest that no director of a federally
insured S&L serve as a director of any financial institution other than a commercial bank or trust

company. Id. �563.33(a)(5)(i).
69. Id. �563.33(a)(5)(iii). One of the new interlock regulations that bars a federally insured

S&L from maintaining a deposit relationship with an affiliated financial institution is mandatory,
but it changed very little of the existing weak regulation on this type of interlock. Compare 12

C.F.R. �563.34 (1977) with 12 C.F.R. � 563.34(a) (1976).
70. 12 C.F.R. �563.33(a)(5)(iv) (1977). The current regulations prohibit officers of federally

insured S&Ls from becoming, and after the 1978 annual meeting from continuing to serve as,

salaried officers or employees of other financial institutions. Id. � 563.33(c).
71. Id. �563.45; see 41 Fed. Reg. 35,812, 35,816 (1976) (explaining new regulation). An

annual report is required from all S&Ls except those that comply with the guidelines on

interlocking directorates by the 1978 annual meeting. 12 C.F.R. �563.45(b)(3) (1977). In
explaining the section 563.45(b)(3) exemption, the Board called it a key exception because it

effectively makes disclosure optional. 41 Fed. Reg. 35,812, 35,816 (1976).
72. See 1969 Study, supra note 2, at 931-32 (FHLBB has dealt with interlocks on informal, ad

hoc basis, and has not attempted to prohibit them per se). One notable example of the loopholes
found in the Board's regulation of interlocking directorates has been its failure to require S&Ls

to disclose the existence of interlocks with other financial institutions unless a majority of the
S&L directors also constitute a majority of the directors of that institution. See Federal Home

Loan Bank Board, Management Questionnaire (rev. ed. Feb. 1975) (copy on file at the

Georgetown Law Journal) (question number three). Without such information, the FHLBB

cannot hope to regulate interlocks effectively. The FHLBB's Office of Examinations and

Supervision uses the management questionnaire in its examination of federally insured S&Ls, a

process carried out as deemed to be necessary by the Board. 12 U.S.C. �1730(m) (1970); 12

C.F.R. �563.17-1 (1977). Although the questionnaire contains questions about the institutions
and their directors, staffs, and stockholders, federal examiners have criticized it as insufficient

to provide adequate data for enforcement action. See 1969 Study, supra note 2, at 933-35

(inadequate data results from S&Ls' authority to define terms in questionnaire, lack of

disclosure requirement for officers and directors' immediate families, omission of penalty for
failure to provide sufficient details of conflict transactions, inability to obtain full information on

beneficiaries of trusts and nominee accounts, and limited access to bank accounts and income

tax returns).
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in encouraging established S&Ls to comply with the guidelines.73
The FHLBB's failure to issue regulations sufficiently rigorous to

prohibit the formation and maintenance of financial interlocks in the

S&L industry74 indicates the agency's unwillingness to attack the

practice on structural grounds. The Board's permissive regulatory
policy in this area appears to be attributable to several factors: the

tradition of financial interlocks in the savings and loan industry,75 the
economic power of the industry,76 the recruitment of regulators from
the regulated S&Ls,77 and the continual contact between the

associations and the federal authorities.78 Such a passive policy is

unfortunate because interlocks between S&Ls and competing
financial institutions can adversely affect the price and quality of

financial services offered to the public.79

73. See notes 58-71 supra and accompanying text. In 1975 the FHLBB proposed regulations
that would have required all federally insured S&Ls to comply by 1978 with interlock limitations
similar to those established in the current regulations. 40 Fed. Reg. 43,832, 43,844-45 (1975).
Although the mandatory provisions of the regulations would have reduced the incidence of

interlocks between S&Ls and other financial institutions, the FHLBB did not adopt them after

the public comment period. 41 Fed. Reg. 35,812, 35,814 (1976). During the public comment

period S&Ls objected to the proposed regulations, calling them unnecessary in light of the
relative infrequency of actual conflicts of interest, inconsistent with former President Ford's
announced policy of deregulating American business, and an unnecessary imposition of strict
corporate standards of disclosure on S&Ls. Letter from Lloyd S. Bowles, president of United
States League of Savings and Loan Associations, to FHLBB (Oct. 31, 1975) (copy on file at the

Georgetown Law Journal) (comments on proposed regulations relating to conflicts of interest).
74. See notes 58-72 supra and accompanying text.

75. See notes 3-7 supra and accompanying text.

76. See 1969 Study, supra note 2, at 923-24, 926 & n.14 (industry exercises political leverage
as a result of its economic power and wide dispersion).
77. See id. at 926 (regulators frequently chosen from regulated industry); cf. Huntington, The

Marasmus of the ICC: The Commission, the Railroads, and the Public Interest, 61 Yale L.J. 467,
472-73 (1952) (ICC dominated by client railroad industry; Commission depends on industry
cooperation for successful administration). See also Common Cause, Serving Two Masters: A
Common Cause Study of Conflicts of Interest in the Executive Branch 1-3 (1976) (survey
of federal regulatory agencies reveals serious conflicts of interest among regulatory personnel
chosen from ranks of regulated industry).
78. See 1969 Study, supra note 2, at 926 & n.15 (regulated firms express their views to

regulators and develop personal relations with them; FHLBB representatives deal directly with
S&Ls in problem cases). See also Harris, The Politics of Corporate Power, in Corporate Power
in America (R. Nader & M. Green eds. 1973) (subgovernment between industry and government
regulators).
79. See notes 32-48 supra and accompanying text.
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PROPOSED LEGISLATION BY THE FEDERAL
RESERVE BOARD

The Federal Reserve Board recently has proposed legislation
that may remedy the FHLBB's ineffective regulation of financial
interlocks involving S&Ls.80 The new law, whose application would
become mandatorywithin five years,81 would broaden the scope of the
Clayton Act's prohibition against interlocking relationships among
banks, banking associations, savings banks, and trust companies to
cover all types of financial interlocks.82 Furthermore, it would allocate
enforcement authority among several federal agencies that regulate
financial institutions,83 including the FHLBB.84 The bill's interlock

provisions are sufficiently restrictive to proscribe interlocking
relationships among members of all types of competing financial in
stitutions. One provision prohibits interlocks between financial
institutions located either in the same standard metropolitan
statistical area or within a fifty-mile radius.85 Another provision
proscribes all interlocks, regardless of location, between an institution
with more than $ 1 billion in total assets and another institution with
more than $500 million in total assets.86 Both these provisions contain
simple, objective guidelines for enforcement.
The FRB has acknowledged that some financial interlocking

relationships may be beneficial,87 and its proposed legislation would per
mit some interlocks if specifically approved by the FRB.88 The Board

presumably would approve interlocks involving banks that are

80. See Depositary Institutions Management Interlocks Act, S. 73, 95th Cong., 1st Sess., 1 23
Cong. Rec. S276 (daily ed. Jan. 10, 1977).
81. Id. �11.
82. Id. ��2-3; see Letter from Arthur Burns to Senator William Proxmire (Sept. 28, 1976),

reprinted in 123 Cong. Rec. S277 (daily ed. Jan. 10, 1977) (examination of bill's purpose by
FRB) [hereinafter cited as Burns Letter] . The proposal is drafted as a separate act rather than as

an amendment to the Clayton Act, but would repeal the provision of the Clayton Act that

provides for the regulation of only bank interlocks. S. 73, 95th Cong., 1st Sess. �8, 123 Cong.

Rec. S276 (daily ed. Jan. 10, 1977).
83. S. 73, 95th Cong., 1st Sess. �7, 123 Cong. Rec. S276 (daily ed. Jan. 10, 1977).
84. Id. �7(d). The Board would be granted authority to regulate interlocks involving all

federally insured S&Ls, including both state and federally chartered institutions. Id.

85. Id. �3.
86. Id. �4.
87. Burns Letter, supra note 82. These relationships "can benefit the corporations involved

and the public they serve by facilitating the free interchange of advice, ideas, and experiences

among directors of the varied backgrounds that are necessary to maintain high standards of

performance by boards of directors." Id. The FRB concluded, however, that interlocks should

be banned as a general policy because most interlocks present a risk of abuse that "outweighs
the reasonable expectation of benefits that might flow from such relationships." Id.
88. S. 73, 95th Cong., 1st Sess. �10, 123 Cong. Rec. S277 (daily ed. Jan. 10, 1977).
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presently entitled to special treatment under its regulations,89 and

might also approve interlocks involving any institution exhibiting a

special need for them.90 The bill's flexibility is particularly desirable
for the savings and loan industry because some thrift institutions are

located in small, isolated towns in which the only individuals capable
of serving as S&L directors are also directors of other financial
institutions.91

Antitrust and FTC Enforcement Against
Interlocks Involving S&Ls

Although the FRB's proposed legislation would reduce substan

tially the number of interlocks between competing financial institu

tions, it may not be enacted by Congress.92 Therefore, it is necessary
to consider alternative methods of limiting interlocks involving S&Ls.
Two possible alternatives are to construe section 8 of the Clayton Act,
which prohibits interlocking relationships,93 or section 5 of the FTC
Act, which prohibits unfair methods of competition,94 to cover S&L
interlocks. The feasibility of these approaches depends both on the

89. Section 8 of the Clayton Act empowers the FRB to permit by regulation one interlock
between Federal Reserve member banks and other banks organized under the National Bank
Act or state laws. 15 U.S.C. �19 (1970). Pursuant to this authority, the FRB has permitted a

director, officer, or employee of a member bank to serve as a director, officer, or employee of a
cooperative credit union (Morris Plan bank), a bank in a low income area, a bank that is actively
considered for merger or consolidation with the member bank, a minority controlled bank, or a
bank controlled by women. 12 C.F.R. �212.3 (1977), as amended by 42 Fed. Reg. 2951 (1977).
90. See Burns Letter, supra note 82 (small or newly established depositary institutions may

need the expertise of managers of established institutions for a limited period).
91. See note 81 supra and accompanying text.

92. Several bills designed to prohibit interlocking relationships among corporations and
financial institutions have been proposed within the past 15 years, but none have received

congressional approval. See, e.g., H.R. 4406, 94th Cong., 1st Sess., 121 Cong. Rec. 5568 (1975);
H.R. 58, 93d Cong., 1st Sess., 119 Cong. Rec. 39 (1973); H.R. 5700, 92d Cong., 1st Sess., 117
Cong. Rec. 5297 (1971); H.R. 11,572, 89th Cong., 2d Sess., Ill Cong. Rec. 26,952 (1965).
In 1971, the Committee on Banking and Currency of the House ofRepresentatives considered

the proposed Banking Reform Act of 1971, which would have prohibited all interlocking
relationships among eight types of financial institutions: commercial banks, S&Ls, mutual
savings banks, insurance companies, brokerage firms, credit unions, bank holding companies,
and savings and loan holding companies. H.R. 5700, 92d Cong., 1st Sess. ��2-4, 117 Cong.
Rec. 5297 (1971). The bill was not approved by the committee because of opposition by
members of the committee and by financial institutions. See American Banker, Feb. 22, 1972,
at 1, col. 3 (committee failed to approve proposed legislation because of vigorous opposition by
S&Ls and banks to the bill's conflict of interest provisions); American Banker, Apr. 30, 1971, at
4, col. 4 (during hearings on the Bank Reform Act, many committeemembers indicated that they
favored less regulation of financial institutions than bill proposed).
93. Clayton Act �8, 15 U.S.C. �19 (1970).
94. FTC Act �5, 15 U.S.C. �45 (1970).
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exclusivity of the FHLBB's jurisdiction over S&Ls and the
applicability of section 8 of the Clayton Act or section 5 of the FTC
Act to interlocks involving S&Ls.

AMENABILITY OF S&LS TO THE CLAYTON ACT AND
THE FTC ACT

When a firm in a regulated industry is charged with an antitrust

violation, the threshold question for determination is whether the

governing regulatory scheme precludes or limits enforcement by
either the Justice Department or the FTC.95 The prevention or

limitation of such enforcement occurs if the agency vested with

general supervisory authority over the industry has either exclusive or
primary jurisdiction.96 Exclusive jurisdiction wholly precludes the

application of the antitrust laws or the FTC Act to the regulated
firm.97 Primary jurisdiction mandates that the court's consideration of
a particular issue be deferred until the agency with general regulatory
authority has had an opportunity to act.98

95. See Handler, Regulation Versus Competition, 43 Antitrust L.J. 277, 279-80 (1974)
(critical issue is to what extent, if any, the antitrust laws apply to industries that are subject to
comprehensive, detailed regulation).
96. Miron, Primary Jurisdiction, 43 Antitrust L.J. 329, 330 (1974).
97. See, e.g., Pan Am. World Airways, Inc. v. United States, 371 U.S. 296, 305 (1963)

(conduct does not violate Sherman Act because alleged antitrust violations were "precise
ingredients" of the Civil Aeronautics Board's regulatory authority); Terminal Warehouse Co. v.

Pennsylvania R.R., 297 U.S. 500, 514 (1936) (discriminatory payments insufficient to invoke

judicial consideration of alleged antitrust violation absent showing of conspiracy; Interstate
Commerce Act establishes complete and self-contained remedial system to decide such a case);
United States Navigation Co. v. Cunard S.S. Co., 284 U.S. 474, 480-81 (1932) (limits on general
cargo to foreign countries would constitute cause of action under antitrust laws but for Shipping
Act, which provides Shipping Board with exclusive jurisdiction over such matters). See generally
Pogue, Exclusive Jurisdiction, 43 Antitrust L.J. 313 (1974).
Recently, the Supreme Court has applied the exclusive jurisdiction doctrine to the areas of

securities and airline regulation. See United States v. National Ass'n of Sec. Dealers, 422 U.S.

694, 720, 734 (1975) (horizontal sale of mutual funds is not antitrust violation because SEC

given broad regulatory power over securities under Investment Company Act of 1940); Gordon
v. New York Stock Exch., 422 U.S. 659, 691 (1975) (fixed brokerage fee immune from attack
under antitrust laws because SEC has sole power to regulate such fees); Hughes Tool Co. v.
Trans World Airlines, 409 U.S. 363, 389 (1973) (parent company's manipulative control of

subsidiary cannot be challenged under antitrust laws because CAB has power to regulate parent-
subsidiary transactions). See generally Robinson, Recent Antitrust Developments: 1975, 76

Colum. L. Rev. 192 (1976).
98. See, e.g., Chicago Mercantile Exch. v. Deaktor, 414 U.S. 113, 114-15 (1973) (per curiam)

(exchange's assertion that Commodities Exchange Act required it to maintain and enforce

trading rules held to require prior interpretation by Exchange Commission); United States v.

Philadelphia Nat'l Bank, 374 U.S. 321, 353-54 (1963) (while primary jurisdiction requires initial
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Exclusive Jurisdiction. Judicial inquiry into the possibility of
a regulatory agency's exclusive jurisdiction requires at the outset an

analysis of the relevant regulatory and antitrust statutes." Congress
may have provided expressly in these laws that certain types of

conduct be immune from antitrust or FTC enforcement100 or that a

firm's conduct be exempt from such enforcement if prior agency

approval is obtained.101 If Congress has not provided for such explicit
immunity, a court nevertheless may find that the firm's behavior is

impliedly immune from antitrust enforcement.102 Although an implied
repeal of the antitrust laws by a regulatory statute is strongly

judicial deference to agency determination, doctrine not applicable when agency proceeding
completed before commencement of antitrust suit); Federal Maritime Board v. Isbrandtsen Co.,
356 U.S. 481, 497-98 (1958) (although courts retain final authority to decide applicability of

statute's prohibition, they should utilize relevant regulatory agency to gather specific facts and

make initial determination). See generallyMiron, supra note 96; von Mehren, The Antitrust Laws
and Regulated Industries: The Doctrine of Primary Jurisdiction, 67 Harv. L. Rev. 929 (1954);
Comment, The Doctrine ofPrimary Jurisdiction: Determination of Express and Implied Immunity
from the Antitrust Laws, 39 J. Air L. & Com. 559 (1973).
99. See Handler, supra note 95, at 280 (foundation of jurisprudence on the interaction of

federal regulatory and antitrust statutes is the congressional enactments themselves).
100. See, e.g., Cooperative Marketing Act of 1926, 7 U.S.C. ��455-456 (1970) (agricultural

associations permitted to exchange crop, market, and other economic information; regulation by
Secretary of Agriculture); Federal Trade Commission Act, 15 U.S.C. � 45(a)(6) (1970)
(Commission without power to enforce FTC Act against certain regulated industries); Webb-
Pomerene Act, 15 U.S.C. �62 (1970) (antitrust laws inapplicable to export associations when
association acts do not restrain domestic competition; regulation by FTC); McCarran-Ferguson
Act, 15 U.S.C. � 1012(b) (1970) (antitrust laws inapplicable insofar as state law regulates
insurance business).
101. See, e.g., Suits in Admiralty Act, 46 U.S.C. �814 (1970) (cooperative agreements by

water carriers immune from antitrust laws if approved by Federal Maritime Commission);
Interstate Commerce Act, 49 U.S.C. �5(2), (11) (1970) (motor carrier mergers exempt from
antitrust laws if approved by Interstate Commerce Commission); Federal Aviation Act of 1958,
49 U.S.C. �1384 (1970) (air carrier agreements and practices exempt from antitrust laws if
approved by Civil Aeronautics Board).
102. See, e.g., United States v. National Ass'n of Sec. Dealers, 422 U.S. 694, 730 (1975)

(although not expressly exempted from provisions of Sherman Act by either Investment
Company Act of 1940 or Maloney Act, alleged horizontal combination and conspiracy among
NASD's members to prevent growth of secondary dealer market in purchase and sale of mutual
fund shares impliedly immune); Gordon v. New York Stock Exch, 422 U.S. 659, 682, 685-89
(1975) (system of fixed commission rates used by New York and American Stock Exchanges and
two member firms held impliedly immune from Sherman Act); Note, AT&T and the Antitrust
Laws: A Strict Test for Implied Immunity, 85 Yale L.J. 254, 255-56 (1976) (when Congress has
failed explicitly to resolve potential conflicts between antitrust and regulatory statutes, court
presented with antitrust claim may reconcile statutes by finding firm's conduct to be impliedly
immune from antitrust laws).
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disfavored,103 a court may find such a repeal when the firm is subject
either to the pervasive regulation of a federal regulatory agency104 or
to antitrust and federal regulatory standards that are plainly
repugnant to each other.105
The FHLBB does not have express exclusive jurisdiction over

S&Ls. None of the federal statutes delegating authority to the Board
expressly exempts these institutions from the antitrust laws or the
FTC Act, nor does any regulatory statute authorize the Board to grant
immunity to S&Ls for conduct contrary to the antitrust laws.106
Moreover, neither the antitrust laws nor the FTC Act expressly
exempts S&Ls from the application of its provisions.107
The FHLBB's control also fails to meet the standards for implied

immunity. Although the Board has general authority over federally

103. United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 350 (1963).
104. See United States v. National Ass'n of Sec. Dealers, 422 U.S. 694, 730 (1975) (aUeged

conspiracy between NASD and members concerning the purchase and sale of mutual fund
shares held impliedly immune from antitrust attack because SEC's regulatory authority under
Investment Company Act of 1940 and Maloney Act is sufficiently pervasive); Hughes Tool Co. v.
Trans World Airlines, 409 U.S. 363, 387-89 (1973) (transactions between air carrier and

subsidiary held not subject to antitrust enforcement because CAB exercises pervasive
regulation over such transactions); notes 109-11 infra and accompanying text.

105. See Gordon v. New York Stock Exch., 422 U.S. 659, 682, 685-89 (1975) (implied
antitrust immunity for fixed commission rates necessary to avoid plain repugnancy between
sections 1 and 2 of the Sherman Act and section 19(b)(9) of Securities Exchange Act of 1934);
United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 350-51 (1963) (no implied immunity
because Bank Merger Act and section 7 of Clayton Act are not plainly repugnant); notes 112-16

infra and accompanying text.

106. See Federal Home Loan Bank Act, 12 U.S.C. ��1421-1449 (1970); Federal Home Loan
Mortgage Corporation Act, 12 U.S.C. ��1451-1459 (1970); Home Owners' Loan Act of 1933,
12 U.S.C. ��1461-1468 (1970); National Housing Act, 12 U.S.C. ��1701-1750g (1970).
Under section 407(a) of the National Housing Act, the FSLIC, which is supervised by the

FHLBB, is empowered to regulate interlocking directorates of savings and loan holding
companies. Id. � 1730a. The Act makes it unlawful for any director, officer, or 25% stockholder of
a savings and loan holding company to serve as a director, officer, or employee of another
nonowned savings and loan holding company or S&L without prior approval of the FSLIC. Id.

� 1730(i)(2). Under a savings provision, however, Congress provided that the FSLIC's regulation
of savings and loan holding companies would not constitute a defense to a suit brought under the
antitrust laws. Id. �1730(2).
107. See Sherman Act, 15 U.S.C. ��1-7 (1970); Clayton Act, 15 U.S.C. ��12-27 (1970); FTC

Act, 15 U.S.C. ��41-77 (1970). The FTC is responsible for regulating unfair acts, practices, and
methods of competition in all industries that are not specifically exempt from its jurisdiction. Id.
�45. Although Congress expressly exempted banks from the FTC Act, it did not exempt S&Ls.
See id. � 45(a)(6). Thus, the FTC can enforce section 5 of the Act against S&Ls, but not against
banks. Congress recently recognized the FTC's jurisdiction over S&Ls in enacting the Federal

Trade Commission Improvement Act, Pub. L. No. 93-637, 88 Stat. 2 183 (1975) (relevant sections
codified at 15 U.S.C. ��45, 46, 49, 50, 52, 56, 57a, 57b, 57c (Supp. V 1975)). Congress there
granted the FRB power to regulate unfair or deceptive practices by banks. 15 U.S.C. �57a(f)
(Supp. V 1975). It did not give this authority over S&Ls to the FHLBB, however, because it

already believed that these financial institutions were subject to FTC regulations in this regard.
H.R. Rep. No. 1606, 93d Cong., 2d Sess. 31 (1974).
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chartered S&Ls as well as some supervisory power over federally
insured state-chartered S&Ls,108 its regulation is insufficiently
pervasive under Supreme Court standards109 to impliedly exempt
these S&Ls from either the FTC Act or the antitrust laws. The
Board's regulation is comparable to that of the federal bank

regulatory agencies110 and the Supreme Court has held such

regulation to be insufficiently pervasive to establish implied immunity
from the antitrust laws.111
Moreover, the concurrent jurisdiction of the FHLBB and the FTC

over the savings and loan industry will not necessarily result in plainly
repugnant legal standards of conduct for S&Ls. This is evidenced by
the agencies' regulation of interlocking relationships between S&Ls and
commercial banks. Although the administrative law judge in Perpetual
Federal Savings & Loan Association112 held that interlocks between

Perpetual and three competing commercial banks constitute unfair
trade practices under section 5 of the FTC Act despite Perpetual' s
compliance with the FHLBB conflict of interest guidelines,113 the

regulatory overlap of the two agencies can be reconciled.114 The

108. See notes 53-54 supra and accompanying text.

109. See United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 352 (1963) (degree of

regulatory pervasiveness required to establish implied exemption must be equivalent to
regulatory control imposed on public utilities; bank regulation insufficient because it does not
include authority over investment and service and permits only indirect authority over rates);
United States v. RCA, 358 U.S. 334, 348-49 (1959) (implied immunity not applicable to broad
cast regulation because broadcasting is not subject to the extensive controls that mark common
carrier regulation); Note, supra note 102, at 259 (regulation of public utilities involves control
over rates, entry, and investment of firms in the industry).

110. Clark, The Soundness of Financial Intermediaries, 86 Yale L.J. 1, 6 (1976). Compare
Federal Home Loan Bank Act, 12 U.S.C. ��1421-1449 (1970 & Supp. V 1975) and Home
Owners' Loan Act of 1933, 12 U.S.C. ��1461-1470 (1970 & Supp. V 1975) and National

Housing Act, 12 U.S.C. �� 1724-1730(f) (1970 & Supp. V 1975) with Federal Reserve Act, 12
U.S.C. ��221-249(1970&Supp.V 1975)a�<fNauonalBankActofJune3, 1864,ch. 106, �� 1-

64, 13 Stat 99 (codified in scattered sections of 12 U.S.C.) and Federal Deposit Insurance
Corporation Act, 12 U.S.C. ��1811-1831 (1970 & Supp. V 1975).
111. See United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 352 (1963) (federal banking

agencies' close surveillance of banks to prevent unsound practices does not constitute all-

pervasive regulation).
112. No. 9083 (F.T.C. Mar. 28, 1977), appeal docketed, No. 9083 (F.T.C. Apr. 19, 1977).
113. Id. at 10. The administrative law judge found that these interlocks violate the policy of

section 8 of the Clayton Act and amount to an incipient violation of section 1 of the Sherman Act.
Id. at 11. The FTC's amended complaint had alleged that 7 of Perpetual's 11 directors were

interlockedwith 3 competing commercial banks . Id. at 2 . Later, two interlocked directors resigned
from Perpetual's board and two resigned from the boards of the banks, thereby allowing the S&L
to comply with the FHLBB's conflict of interest regulations. Id. at 3; Letter from Daniel J.

Goldberg, Acting General Counsel, FHLBB, to Thornton Owen (Dec. 13, 1976) (copy on file at the
Georgetown Law Journal).

114. See Silver v. New York Stock Exch., 373 U.S. 341, 357 (1963) (Supreme Court has
stressed that operation of statutory schemes affecting a regulated industry should be reconciled
where possible).
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FHLBB does not require that S&Ls interlock with commercial banks;
it merely permits these financial institutions to engage in this practice
to a limited extent.115 Thus, because the Board does not mandate
these interlocks, there is no inherent conflict between its regulation
and the FTC's enforcement of section 5 of the FTC Act in Perpetual
Federal Savings & Loan Association.116 Therefore, interlocks between
S&Ls and competing commercial banks are not impliedly immune
from FTC enforcement, and the exclusive jurisdiction doctrine cannot

act as a bar to the application of the antitrust laws or the FTC Act to
interlocks involving S&Ls.

Primary Jurisdiction. When a claim asserted against a

regulated firm raises issues within the special competence of the

regulatory agency, the primary jurisdiction doctrine requires that

judicial consideration of the claim be postponed until after the agency
has considered the issues.117 The doctrine is applicable in an antitrust
suit if the regulatory agency's determination of any relevant issues will
materially aid the resolution of the litigation,118 and it has also been

applied when two regulatory agencies claim jurisdiction.119 The

115. See 12 C.F.R. ��563.33-.34, .45 (1977); notes 66-71 supra and accompanying text.

116. See Cantor v. Detroit Edison Co., 428 U.S. 579, 595-98 (1976) (state approval of
utility's distribution of free light bulbs held not necessarily in conflict with federal antitrust

laws); Kinee v. Abraham Lincoln Fed. Sav. & Loan Ass'n, 365 F. Supp. 975, 981-82 (E.D. Pa.
1973) (federally chartered S&Ls held not immune from antitrust enforcement because

nonpayment of interest on monies obtained under escrow arrangements was not required by the
FHLBB); cf. Otter Tail Power Co. v. United States, 410 U.S. 366, 374 (1973) (courts should
hesitate to conclude that Congress intended to override policies embodied in antitrust laws
when challenged conduct is governed by business judgment rather than regulatory coercion).

117. United States v. Western Pac. R.R., 352 U.S. 59, 64 (1956) (issues of construction and
reasonableness of tariffs on Army shipments of steel aerial bomb cases held within Interstate
Commerce Commission's primary jurisdiction because of its specialized knowledge); Comment,
supra note 98, at 570; see Chicago Mercantile Exch. v. Deaktor, 414 U.S. 113, 114-15 (1973)
(per curiam) (Congress has delegated to Commodity Exchange Commission adjudication of

alleged violations of Commodity Exchange Act and exchange rules; lower court should have

stayed proceedings to invoke jurisdiction of Commission); Ricci v. Chicago Mercantile Exch.,
409 U.S. 289, 305 (1973) (issues of fact and questions concerning Commodity Exchange
membership rules should be dealt with first by Commodity Exchange Commission because of its

familiarity with industry customs and practices).
118. Chicago Mercantile Exch. v. Deaktor, 414 U.S. 113, 114-15 (1973) (per curiam)

(Commodity Exchange Commission's view concerning exchange's conduct would be of

sufficient aid to court to warrant stay of suit dealing with this conduct); Ricci v. Chicago
Mercantile Exch., 409 U.S. 289, 305-07 (1973) (Commodity Exchange Commission's

determination of facts and its interpretation and application of Commodity Exchange Act and

exchange rules would be of great help to court in achieving essential accommodation between

antitrust laws and regulatory scheme).
119. See American Airlines, Inc. v. Airline Pilots Ass'n, 91 F. Supp. 629, 632 (E.D.N.Y. 1950)

(until the Civil Aeronautics Board determines that air carrier has violated its regulations, the
System Board, which adjusts and decides disputes arising under terms of pilot agreements with
air carriers, cannot make such determination; Civil Aeronautics Board has primary jurisdiction).
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primary jurisdiction doctrine, however, will not require a court to

defer its adjudication of an antitrust claim asserted against a

regulated firm if the regulatory agency has already acted on the

subject matter involved in the suit.120

Litigation involving the issue whether interlocks between S&Ls
and competing commercial banks violate any of the antitrust laws or

the FTC Act would not raise any issues within the special competence
of the FHLBB. The Board is authorized to prevent S&Ls from

engaging in unsafe and unsound practices,121 and is not required to

consider either the antitrust laws or the FTC Act in rendering its
decisions.122 Because the Board's standards for determining whether
conduct is unsafe or unsound appear to differ from the standards of

illegality under the antitrust laws and the FTC Act,123 its considera
tion of the propriety of one or more interlocks between an S&L and a

competing commercial bank would not be ofmaterial aid to a court or

the FTC in deciding whether this practice is unlawful. Additionally,
because the FHLBB has already acted on these interlocks by issuing
advisory regulations,124 there is no need to postpone the adjudication
of a suit dealing with this matter.125 Therefore, the primary
jurisdiction doctrine should not apply to antitrust or FTC litigation
concerned with interlocks between S&Ls and competing commercial
banks.

120. See United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 353 (1963) (bank merger
application proceedings completed before antitrust suit; thus, suit could not be barred); United
States v. Western Pac. R.R., 352 U.S. 59, 69 (1956) (if Interstate Commerce Commission has
construed tariff at issue in prior releases or opinions, no need for court to refer issue of

construction to Commission).
121. 12 U.S.C. �� 1464(d)(2)(A), 1707 (1970); see note 53 supra.
122. Perpetual Fed. Sav. & Loan Ass'n, No. 9083, at 26 (F.T.C. Mar. 28, 1977), appeal

docketed, No. 9083 (F.T.C. Apr. 19, 1977).
123. This fact is illustrated by the manner in which the FHLBB and the FTC have dealt with

interlocks between S&Ls and commercial banks. The FHLBB's issuance of the conflict of
interest guidelines, which permit some interlocks between S&Ls and commercial banks,
indicates that the Board does not consider these interlocks to be unsafe or unsound practices
under either section 5 of HOLA or section 407 of the National Housing Act. See 12 C.F.R.

�563.33 (1977); notes 66-71supra. The administrative law judge inPerpetual Federal Savings &
Loan Association, however, held that interlocks between S&Ls and competing commercial banks
are unfair trade practices in violation of section 5 of the FTC Act. No. 9083, at 10; cf. Murane,
SEC, FTC, and the Federal Bank Regulators: Emerging Problems ofAdministrative Jurisdictional
Overlap, 61 Geo. L.J. 37, 68 (1972) (unfair or deceptive trade practices that tend to deceive the
public undermine confidence in banking system and thus can constitute unsound banking
practices).

124. See 12 C.F.R. �563.33 (1977); notes 65-71 supra and accompanying text.

125. See note 120 supra and accompanying text.
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SECTION 8 OF THE CLAYTON ACT

Section 8 of the Clayton Act limits interlocking relationships among
certain types of banks and banking institutions and also prohibits
interlocking directorates between competing corporations engaged in
commerce.126 The banking provisions of section 8 proscribe director,
officer, and employee interlocks between Federal Reserve member
banks and other banks organized under the National Bank Act or
state laws, but authorizes the FRB to permit by regulation one

interlock between these banks.127 S&Ls are not members of the
Federal Reserve System, nor are they organized under the National
Bank Act or similar state banking laws.128 The banking provisions of
section 8, therefore, do not prohibit interlocking relationships
between S&Ls and commercial banks.
The fourth paragraph of section 8 prohibits interlocking direc

torates between nonbanking corporations that compete so that the
elimination of competition by agreement between them would
constitute a violation of the antitrust laws.129 Several prerequisites
must be met before this prohibition applies: first, a person must serve
simultaneously as a director of two or more competing corporations;130
secondly, at least one of the corporations must possess an aggregate
amount of capital, surplus, and undivided profits in excess of $1
million;131 thirdly, the interlocked corporations must be engaged in
interstate commerce;132 and fourthly, the corporations must not be

banks, banking associations, trust companies, or common carriers.133
Although it is possible for an interlock between an S&L and a

competing commercial bank to satisfy the first three prerequisites, it
is unlikely that such an interlock can meet the last requirement
because the general prohibition seems to apply only to corporations
that are not banks.

126. 15 U.S.C. �19 (1970).
~~

127. Id.; see note 89 supra. Section 8 also exempts interlocks in certain enumerated types of
banking organizations such as those in liquidation, those engaged in international banking, and
those in which the United States owns more than 90% of the stock. 15 U.S.C. �19 (1970).

128. S&Ls are organized under HOLA or special state provisions. 12 U.S.C. ��1461-1468
(1970); see, e.g., Cal. Fin. Code ��5500-5515 (West 1968); III. Ann. Stat. ch. 32, ��721-729
(Smith-Hurd 1970); Md. Corp. & Ass'ns Code Ann. ��6-201 to 210 (1975).

129. 15 U.S.C. � 19 (1970). An actual agreement need not exist; it is sufficient that an

agreement between the corporations would, if consummated, violate any of the antitrust
statutes. United States v. Sears, Roebuck & Co., Ill F. Supp. 614, 620 (S.D.N.Y. 1953). More
over, the amount of commerce affected by the interlocking relationship is immaterial in

determining whether a violation has occurred. Id.
130. 15 U.S.C. �19 (1970).
131. Id.
132. Id.
133. Id.
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In United States u. CrockerNational Corp.,134 the first litigated case

to deal with the legality of horizontal interlocks between banks and

nonbanking corporations,135 the court held that interlocking direc
torates between several commercial banks and insurance companies
were not proscribed by the fourth paragraph of section 8. 136 The

parties stipulated that the interlocked banks and insurance compan
ies competed for mortgage and real estate loans, so that an agreement
between them would be an antitrust violation.137 Although the court

noted that each of the corporate defendants was engaged in interstate
commerce and had capital surplus or aggregated undivided profits in
excess of $1 million,138 it concluded that a plain reading of the

statutory prohibition against a person's serving as a director of two or
more corporations other than banks indicates that it applies only to

groups of corporations none of which are banks.139 The court rejected
the Government's contention that the general prohibition was

inapplicable only if both interlocked corporations were banks,140
observing that Congress specifically intended to regulate interlocking
directorates among banks in other provisions of section 8. 141

Because the banking provisions of section 8 prohibit only interlocks
among banks and the corporate provisions forbid only interlocks
among nonbank competitors, the court accepted the gap in the
statute's explicit coverage when a bank-nonbank interlock exists.142
This construction of the statute is firmly supported by the legislative

134. 1976-2 Trade Cas. <J 61,044 (N.D. Cal.), appeal docketed, No. 76-3615 (9th Cir. Oct. 20,
1976). This case was consolidated with United States v. Bank America Corp. Id. at 69,657. The
defendants in the two suits included three banks and their parent holding companies, four
insurance companies, and five individuals who served simultaneously on the boards of the
banks, bank holding companies, and insurance companies.
135. An earlier case analyzed interlocking directorates between a company partially owned by

a bank and other competing companies; the bank itself, however, was not directly involved. See
United States v. Cleveland Trust Co., 392 F. Supp. 699, 702 (N.D. Ohio 1974).
136. 1976-2 Trade Cas. at 69,660.
137. Id. at 69,659 & n.4.
138. Id. at 69,660.
139. Id. Contra, Perpetual Fed. Sav. & Loan Ass'n, No. 9083, at 36-38 (F.T.C. Mar. 28,

1977), appeal docketed, No. 9083 (F.T.C. Apr. 19, 1977) ("other than banks" provision relates
back to first paragraph prohibiting interlocks between two or more banks; plain meaning
exempts only interlocks between two banks, otherwise inconsistent with bank interlock
prohibition in first paragraph).
140. See 1976-2 Trade Cas. at 69,660.
141. Id. at 69,668-69.
142. See id. at 69,670 (Congress' decision to exempt banks from section 8 not inadvertent;

excepting such institutions serves legitimate policy interests).
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history of section 8 143
as well as by past administrative and

congressional interpretations of this section of the Clayton Act.144
Thus, it seems apparent that the prohibitions in section 8 do not

proscribe interlocks between S&Ls and competing commercial banks.
Because neither the banking provisions nor the fourth paragraph of
section 8 prohibits these relationships, antitrust enforcement against
interlocks is not a feasible alternative to regulation by the FHLBB.145

SECTION 5 OF THE FTC ACT

Section 5 of the FTC Act prohibits "unfair methods of competi
tion" and "unfair or deceptive acts or practices" in or affecting
commerce.146 The FTC Act was enacted in 1914 to assure more

effective enforcement of the Sherman Act's prohibition against
restraints of trade and monopolies.147 Congress intentionally drafted

143. See id. at 69,664-70 (analysis of legislative history of section 8); S. Rep. No. 698, 63d
Cong., 2d Sess. 14-15 (1914) (section 8 divides corporations into three classes�railroads,
banks and industrials�and interlock limits apply only to corporations within same class); 51
CONG. Rec. 9604 (1914) (remarks of Rep. Cullop) (provision of bill relating to industrial

corporations does not apply to banking business); 51 Cong. Rec. 16,271-72 (1914) (remarks of
Rep. Sherley) (House conferees insisted that section 8 ban on interlocks cover banks, but added
specific language to exclude banks from separate class of industrial corporations).

144. United States v. Crocker Natl Corp., 1976-2 Trade Cas. <J61,044, at 69,671 (N.D. Cal.),
appeal docketed No. 76-3615 (9th Cir. Oct. 20, 1976); see, e.g., H.R. 5700, 92d Cong., 1st Sess.
� � 2-4 ( 1 97 1 ), reprinted in 1 The BankingReform Actof1971: Hearings Before the House Comm.
on Banking and Currency, 92d Cong., 1st Sess. 1-9 (1971) (proposed amendments to Federal

Deposit Insurance Act and National Housing Act would prohibit interlocks not covered by
section 8 of Clayton Act); H.R. 11,572, 89th Cong., 1st Sess., Ill Cong.Rec. 26,940 (1965) (to
support legislation Representative Celler cited 1965 staff study finding that section 8 of Clayton
Act does not apply to interlocks between banks and commercial corporations); Corporate
Disclosure: Hearings Before the Subcomm. on Budgeting, Management, & Expenditures and
Subcomm. on Intergovernmental Relations of the Senate Comm. on Government Operations, 93d
Cong., 2d Sess. 898 (1974) (statement of Lewis A. Engman, FTC chairman) (since 1950 Report
on Interlocking Directorates, FTC has found section 8 of Clayton Act too narrow in scope,

particularly in application to interlocks between banks and commercial corporations).
145. Interlocking relationships between S&Ls and commercial banks may violate either

section 1 or section 2 of the Sherman Act by creating a restraint of trade ormonopoly power, but
the degree of proof necessary to establish such violations is much greater than it is for a violation
of section 8 of the Clayton Act. E. Kintner, An Antitrust Primer 112 (1964).
146. 15 U.S.C. �45 (1970 & Supp. V 1975). Section 5(b) of the Act authorizes the

Commission to issue cease and desist orders to prevent unfair methods of competition and
unfair or deceptive acts and practices. Id. � 45(b).

147. G. Henderson, The Federal Trade Commission 27 (1924); see Baker & Baum, Section
5 of the Federal Trade Commission Act: A Continuing Process ofRedefinition, 7 Vill. L. Rev. 517,
524 (1962) (FTC was established to regulate business generally).
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section 5 in expansive terms to achieve this objective.148 The Supreme
Court has recognized the FTC's broad powers under section 5 149 and

has identified three types of conduct that the Commission can

prohibit under this section. First, the FTC can stop incipient acts and
practices which, if they reached fruition, would violate the antitrust

laws.150 Secondly, it can prohibit acts or practices that violate the

general spirit and policy, if not the letter, of these laws.151 Thirdly, the
Commission can proscribe conduct that is seriously detrimental to
consumers or violative of other public values, although not violative of
either the letter or spirit of the antitrust laws.152
The FTC has never attempted to prohibit interlocking relationships

solely under section 5 of the FTC Act,153 but it has challenged
interlocks under this section in conjunction with section 8 of the

148. Both the Senate and House committees, in considering the Federal Trade Commission
bill, recognized the difficulty of defining every practice that the Act would prohibit. See S. Rep.
No. 597, 63d Cong., 2d Sess. 13 (1914) (because of great variety of unfair practices, better to
allow Commission to determine what practices were unfair); H.R. Rep. No. 1142, 63d Cong., 2d
Sess. 18-19 (1914) (impossible to frame definitions that embrace all unfair practices; no limit to
human inventiveness in this field).
149. See FTC v. Cement Inst, 333 U.S. 683, 693 (1948). The Court noted that Congress gave

the Commission and the courts the power "to hit at every trade practice, then existing or

thereafter contrived, which restrained competition ormight lead to such restraint if not stopped
in its incipient stages." Id.
150. FTC v. Motion Picture Advertising Serv. Co., 344 U.S. 392, 394-95 (1953).
151. See FTC v. Brown Shoe Co., 384 U.S. 316, 321 (1966) (incentives to retailers

conditioned on buying Brown shoes instead of competitors' brands prohibited under section 5 as

contrary to principles of Sherman and Clayton Acts); Atlantic Ref. Co. v. FTC, 381 U.S. 357,
369-71 (1965) (contract between Atlantic and Goodyear under which Atlantic used economic

leverage to promote sales by its wholesalers and retailers in exchange for a commission violates
section 5 because contrary to public policy embodied in antitrust laws); Fashion Originators'
Guild of America, Inc. v. FTC, 312 U.S. 457, 463 (1941) (if combination violates public policy
declared in Sherman and Clayton Acts, FTC can suppress it under section 5).
152. See FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972) (legislative and judicial

authority permit FTC to consider consumer interests and other public values in enforcement
actions); notes 172-75 infra and accompanying text.

153. See Complaint Counsel's Memorandum, supra note 32, at 16 (FTC's past failure to

challenge interlocks solely under section 5 does not extinguish that preexisting authority).
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Clayton Act.154 The legislative history of the FTC Act is ambiguous on
whether the Commission can use section 5 alone to prohibit interlocks
in management,155 and none of the studies concerning interlocks
indicates whether section 5 provides the Commission with such

authority.156 It is apparent, however, than an interlock in management
between an S&L and a competing commercial bank is an incipient
violation of the Sherman Act and is also contrary to the spirit of the
Clayton Act.157

154. See, e.g., Oklahoma Natural Gas Co., [1973-1976 Transfer Binder] Trade Reg. Rep.

(CCH) q 20,876 (F.T.C. 1975); Chrysler Corp., 83 F.T.C. 1204 (1974); Aluminum Co. of

America, 82 F.T.C. 1819 (1973); Aluminum Co. of America, 82 F.T.C. 1814 (1973). Under
section 1 1 of the Clayton Act, the FTC has concurrent jurisdiction with the Justice Department
to enforce section 8 of the Act in all industries not subject to the jurisdiction of federal agencies
that are also given enforcement authority under section 11(a). 15 U.S.C. ��19, 21 (1970).
Recently, the FTC and the Justice Department have investigated interlocks in thi petroleum,
electronic data processing, and food industries as well as those between S&Ls and* commercial
banks. See, e.g., United States v. Bam, [1976-1] Trade Cas. (CCH) q60,734 (D. Conn. 1976)
(Justice Department final consent order prohibiting interlock in petroleum industry under
section 8 of Clayton Act); IBM Corp., 3 Trade Reg. Rep. (CCH) <J 21,227 (F.T.C. Jan. 18, 1977)
(FTC consent order barring interlocks between IBM and AT&T subsidiary under section 8 of

Clayton Act and section 5 of FTC Act); Kraftco Corp., 3 Trade Reg. Rep. (CCH) <J21,263
(F.T.C. Jan. 11, 1977) (FTC adopted consent order prohibiting interlocks among competitors in
food industry under section 8 of Clayton Act and section 5 of FTC Act).

155. See S. Rep. No. 597, 63d Cong., 2d Sess. 3, 13 (1914) (section 5 of bill purposely uses

broad language of "unfair competition" rather than enumerating specific violations); H.R. Rep.
No. 1142, 63d Cong., 2d Sess. 2, 18-19 (1914) (conferees stated that unfair methods of

competition under section 5 would be determined by a standard of fairness depending on the
circumstances of particular case; scope of standard was not delineated); 51 Cong. Rec. 12,987-
88 (1914) (remarks of Sen. Cummins) (rejected amendment specifically prohibiting ownership of
stock or any control of competitor would not cover banks and banking institutions that are

regulated by banking and currency laws).
156. See Federal Trade Commission, supra note 18; Staff Report, supra note 18. In

addition, none of the reports and studies concerning the FTC indicates whether section 5 gives the

Commission this authority.See E. Cox,R.Fellmeth&J. Schulz.NaderReportonthe Federal
Trade Commission (1969); J. Landis, Report on Regulatory Agencies to the President
elect (1960); Report of the ABA Commission to Study the FTC (1969).
157. Although banks are exempt from section 5 of the FTC Act, S&Ls are not similarly

exempt. See 15 U.S.C. �45(a)(2) (1970). Thus, the FTC may prohibit S&Ls and their directors

from maintaining interlocking relationships with banks, although itmay not similarly prohibit the
banks themselves. Id. � 45(a); see Halverson, Interlocking Directorates�Present Antitrust

Enforcement Interest Placed in Proper Perspective, 21 Vill. L. Rev. 393, 405 n.60 (1976)
(although banks are exempt from section 5, no apparent reason why FTC could not challenge
director and any nonexempt commercial corporations with which exempt firms are interlocked).
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The Incipiency Theory. The Supreme Court traditionally has

permitted the FTC to prohibit acts or practices that can reasonably be
expected to mature into violations of the Sherman Act.158 Although
interlocking relationships between competitors do not necessarily
violate the Sherman Act, they do provide an opportunity for

competitors to engage in per se violations of section 1 of the Act,
including the exchange of competitive information,159 price fixing,160
and market division.161 Interlocks between S&Ls and competing
commercial banks, in particular, can lead to agreements to pay certain
rates on savings and time accounts, charge specified interest on loans,
maintain particular hours of business, control the level and content of
advertising, and control the growth rate on particular lines of
commerce of either or both interlocked institutions.162 No proof has
been adduced to show that interlocks between S&Ls and competing
commercial banks are likely to develop into violations of the Sherman
Act.163 It seems apparent, however, that this likelihood exists because
the interlocked officers and directors have an incentive to increase the

profits of both competitors by exchanging competitive information
and by entering into anticompetitive agreements.164 Because these

158. Maclntyre & Dixon, The Federal Trade Commission After 50 Years, 24 Fed. B.J. 377, 400
(1964); see, e.g., FTC v. Cement Inst, 333 U.S. 683, 720-21 (1948) (section 5 used to prohibit
pricing system that restrained trade by fixing identical prices for each buyer of cement); Fashion
Originators' Guild, Inc. v. FTC, 312 U.S. 457, 465-67 (1941) (section 5 used to prohibit group
boycott by the garment industry against retailers selling garments manufactured with designs
copied from products of guild members).
159. See United States v. Container Corp. of America, 393 U.S. 333, 337 (1969) (exchange of

price data held unlawful per se under section 1 of the Sherman Act because it tends toward price
uniformity).
160. See United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223 (1940) (combination to

raise, depress, fix, peg, or stabilize price of commodity in interstate or foreign commerce is

illegal per se under the Sherman Act).
161. See United States v. Topco Assoc., 405 U.S. 596, 610-12 (1972) (market division

scheme to minimize competition at the retail level is horizontal restraint constituting per se

violation of section 1 of the Sherman Act).
162. Complaint Counsel's Memorandum, supra note 32, at 38; notes 33-35 supra and

accompanying text. The FTC suggested that Perpetual and the three banks with which it was
interlocked may have been sharing the market for savings in Washington, D.C. at the time the
initial complaint was filed. Complaint Counsel's Memorandum, supra at 40. Specifically, it
noted that Perpetual offers the highest legal passbook rate on passbook accounts, but does not
offer time savings accounts on which it was authorized to offer a higher rate. Id. Two of the
banks, on the other hand, pay the maximum permissible rates on time savings, but offer less than
the maximum permissible rate on savings accounts. Id. at 40-41.
163. See Halverson, supra note 157, at 401-02 (no empirical study has been made to

determine whether interlocks actually result in anticompetitive conduct); 1969 Study, supra
note 2, at 877 (little evidence available on rate differences on savings deposits and real estate
loans arising from interlocks between S&Ls and competing commercial banks).
164. Perpetual Fed. Sav. & Loan Ass'n, No. 9083, at 16 (F.T.C. Mar. 28, 1977), appeal

docketed, No. 9083 (F.T.C. Apr. 19, 1977).
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interlocks provide S&Ls and competing commercial banks with a

convenient means of engaging in conduct that violates section 1 of the
Sherman Act, they are, in effect, incipient violations of this section of
the Act and should be prohibited by the FTC on this ground.165

The Spirit of the Clayton Act. Section 8 of the Clayton Act
reflects the policy that interlocking directorates between competing
corporations and all interlocks between competing banking institu
tions contain sufficient anticompetitive potential to justify their
elimination.166 Section 8 achieves this policy objective by prohibiting
horizontally competing corporations from sharing common directors
and by prohibiting competing banking institutions from sharing
common directors, officers, or employees.167 Although interlocks
between S&Ls and competing commercial banks do not violate the

language of section 8 of the Clayton Act,168 it seems apparent that the
maintenance of these relationships is contrary to the policy
established in this section.
When Congress enacted the Clayton Act in 1914, competition

between S&Ls and commercial banks was insignificant; there were

relatively few S&Ls in the country, and their assets were insubstan
tial.169 S&Ls have increased in size and number, however, and have
become competitive with commercial banks in several lines of

commerce, including savings deposits, time deposits, and residential
loans.170 Moreover, S&Ls have become nearly equivalent to commer-

165. Cf. 1969 Study, supra note 2, at 885 (anticompetitive implications of S&L interlocks and
common control with commercial banks indicate that many of the linkages are vulnerable to

antitrust attack on structural grounds alone).
166. See Protectoseal Co. v. Barancik, 484 F.2d 585, 589 (7th Cir. 1973) (section 8 reflects a

public interest in preventing directors from serving in positions that involve a potential
frustration of competition); H.R. Rep. No. 1593, 62d Cong., 3d Sess. 140 (1913) (recommending
enactment of section 8; interlocking directorates between banks offering similar services in same

geographic area render competition impossible); cf. S. Rep. No. 698, 63d Cong., 2d Sess. 19

(1914) (common directors in many corporations maintain uniform policies which benefit greater
corporations but harm smaller corporations and public generally); H.R. Rep.No. 627, 63d Cong.,
2d Sess. 19 (1914) (same). See generally Kramer, Interlocking Directorships and the Clayton Act
After 35 Years, 59 Yale L.J. 1266 (1950).

167. Clayton Act, �8, 15 U.S.C. �19 (1970); see note 129 supra and accompanying text.

168. See notes 134-45 supra and accompanying text.

169. See 1969 Study, supra note 2, at 788. Thus, Congress' omission of S&Ls from section 8

of the Clayton Actmay have been more inadvertent than deliberate and should not preclude the

use of section 5 of the FTC Act to uphold the policy of section 8 of the Clayton Act. See Grand

Union Co. v. FTC, 300 F.2d 92, 96, 99 (2d Cir. 1962) (section 5 of the FTC Act used to prohibit
customers' knowing inducement of advertising allowances, although Robinson-Patman Act only
expressly prohibited sellers from such action; Congress' failure explicitly to prohibit customers
inadvertent).
170. See notes 27-31 supra and accompanying text.
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cial banks in some of the financial services they offer to the public.171
It is apparent that interlocks between them can have the same

injurious effects on competition that Congress recognized could result
from interlocks between competing banks and between competing
corporations. Therefore, the FTC should be permitted to prohibit
interlocks between S&Ls and competing commercial banks under

section 5 of the FTC Act in order to uphold the spirit of section 8 of

the Clayton Act.

Unfair Competitive Practices. The Supreme Court signifi
cantly broadened the FTC's power to define and proscribe unfair acts
and practices in Federal Trade Commission v. Sperry & Hutchinson
Co.112 Finding that the United States Court of Appeals for the Fifth

Circuit had erred in construing section 5 of the FTC Act to prohibitonly
practices that contravene antitrust law principles,173 the Court held
that the Commission may prohibit both unfair competitive practices
that do not violate the letter or spirit of the antitrust laws and those that

171. See American Fletcher Corp., 60 Fed. Res. Bull. 868, 869 (1974) (discernable trend
toward lessening distinctions between banks and S&Ls). The FHLBB has made S&Ls more

equivalent to commercial banks by permitting them to offer large negotiable certificates of

deposit, participate in the federal funds market, engage in mortgage lending on a broader

geographical scale, and provide funds transfer services to a limited extent. S&L Fact Book,
supra note 24, at 64-65. In addition, Congress has considered legislation that would expand the
powers of S&Ls by enabling them to offer checking accounts, pay interest on demand deposits,
and make all types of consumer loans. See H.R. 13077, 94th Cong., 2d Sess., 122 Cong. Rec.
3060 (1976) (bill to expand competition, provide for the flow of funds for mortgage credit,
provide improved financial services, and strengthen financial institutions); S. 1267, 94th Cong.,
2d Sess., 121 Cong. Rec. 4554 (1975) (similar bill). If the powers of S&Ls are expanded to the

point of being able to accept demand deposits and engage in the business ofmaking commerical
loans, they will actually become banks. American Fletcher Corp., 60 Fed. Res. Bull, at 869.
172. 405 U.S. 233 (1972).
173. Id. at 245. The FTC initially determined that Sperry & Hutchinson's activities

preventing independent promoters from dealing in its stamps violated section 5, but the Fifth
Circuit reversed because the Commission failed to show that the company's conduct
contravened either the letter or spirit of the antitrust laws. Id. at 234-35. Although the Supreme
Court held that the use of only antitrust criteria for measuring section 5 violations was too

narrow, it decided that the original FTC order was not sustainable. Id. at 239-44, 249. The FTC
order was based solely on antitrust theories that the Fifth Circuit rejected on the merits but
which the FTC did not appeal. Id. at 249-50. Thus, because the Commission did not rest its
order on grounds independent of antitrust considerations, the Court remanded the case to the
court of appeals with orders that it be remanded to the FTC for further proceedings. Id. at 247-
50.
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injure consumers but have no impact on competition.174 The Court
stated that the FTC, "in measuring a practice against the elusive, but
congressionallymandated standard of fairness, . . . [may], like a court of

equity, consider public values beyond simply those enshrined in the
letter or encompassed in the spirit of the antitrust laws."175
"Unfairness" is a vague criterion for determining which practices

the FTC has the authority to prohibit.176 Section 5 of the FTC Act
does not define the term,177 nor did the Court in Sperry & Hutchinson
identify the criteria upon which the Commission should rely in

determining whether particular practices are unfair. The Court did
note, however, that the FTC has described the factors that it
considers in determining whether a particular act or practice should
be forbidden as unfair.178 These standards include whether the
conduct offends public policy, whether it is immoral, unethical,
oppressive, or unscrupulous, and whether it causes substantial injury
to consumers, competitors, or other businessmen.179
Interlocks in management between S&Ls and competing commer

cial banks are contrary to at least two of these three criteria. They
offend public policy because they can impair competition, lead to
conflicts of interest, and divert managerial effort.180 In addition,

174. Id. at 239. The Court relied on several sources to reach this interpretation of section 5. It

first studied the legislative history of the original FTC Act, which indicated that Congress
explicitly rejected the idea that it should define unfair methods of competition by tying the term
to enumerated examples of common law and statutory standards of unfairness. Id. at 239-40.

Next, it reviewed a series of cases that culminated with FTC v. R.F. Keppel & Bros., 291 U.S.
304 (1934). The Court noted that Keppel changed the narrow judicial perspective of FTC
enforcement that had predominated until that time. 405 U.S. at 241-42. In Keppel, the Court
held that the FTC could issue a cease-and-desist order under section 5 to prohibit a marketing
scheme that contravened public policy although it did not adversely affect competition. Id. at
242-44. Finally, the Court pointed to the 1938 Wheeler-Lea amendment, which legislatively
affirmed the Keppel result by adding the language "unfair or deceptive acts or practices" to
section 5 and clearly charged the FTC with protecting consumers as well as competitors. Id. at
244.

175. 405 U.S. at 244.
176. Comment, Section 5 of the Federal Trade Commission Act�Unfairness to Consumers,

1972 Wis. L. Rev. 1071, 1085; 22 Cath. L. Rev. 697, 701 (1973).
177. See 15 U.S.C. �45 (1970).
178. 405 U.S. at 244 n.5; see FTC Statement of Basis and Purpose of Trade Regulation Rule

408, Unfair or Deceptive Advertising and Labeling of Cigarettes in Relation to the Health
Hazards of Smoking, 29 Fed. Reg. 8325, 8355 (1964) [hereinafter cited as FTC Statement).
179. 405 U.S. at 244 n.5; see FTC Statement, supra note 178, at 8355 (if all three factors are

present the challenged conduct violates section 5 of the FTC Act even if there is no specific
precedent for proscribing it).
180. See notes 24-48 supra and accompanying text. The FTC's Statement noted that public

policy could be defined by reference to statutes, common law, or some other established concept
of unfairness. FTC Statement, supra note 178, at 8355. Thus, interlocks between S&Ls and

competing commercial banks also violate public policy because they are contrary to the spirit of
section 8 of the Clayton Act. See notes 166-71 supra and accompanying text.
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they can cause substantial injury to consumers by decreasing the total
effective return paid on invested savings and raising the total effective
cost of credit and related financial services.181 The interlocks may also

injure competitors because they can be used to prevent competition
by independent S&Ls in geographic markets occupied by the

interlocked institutions.182 It is unlikely, however, that interlocks
between S&Ls and commercial banks could be considered so

egregiously harmful as to warrant the characterization of "immoral,"
"unethical," "oppressive," or "unscrupulous" conduct.183

Conclusion

Interlocking relationships between S&Ls and other financial
institutions have been prevalent throughout the history of the savings
and loan industry. Several empirical studies indicate that officer and
director linkages between S&Ls and commercial banks are especially
numerous. Although these interlocks can impair competition, lead to
conflicts of interest, and adversely affect the quality of management,
the Federal Home Loan Bank Board has failed to reduce their
incidence.
Section 8 of the Clayton Act, the traditional means of enforcement

against the interlocking practice, does not apply to interlocks between
S&Ls and commercial banks. The Federal Reserve Board's proposed
legislation would prohibit these interlocks, however, and is therefore
desirable. If the proposed legislation is not enacted into law,
enforcement by the Federal Trade Commission of section 5 of the
FTC Act against the interlocks appears necessary.184 The application
181. See notes 32-35 supra and accompanying text.

182. See note 33 supra and accompanying text.

183. These particular criteria indicate that the Commission may prohibit conduct that is not
governed by common or statutory law, prior judicial decisions, or the concept of injury to

competition. 26 RUTGERS L. Rev. 427, 433 (1973). The Court's apparent approval of these
factors in Sperry & Hutchinson may have been unfortunate because the terms "immoral,"
"unethical," "oppressive," and "unscrupulous" are vague and subjective criteria, and a

Commission decision based on such ambiguous factors would appear to preclude judicial review.
Id. at 433-36. In addition, the Court's support of these criteria seems to be contrary to FTC v.

R.F. Keppel & Brothers, where the Court stated: "We do not intimate . . . that the Commission

may prohibit every unethical competitive practice regardless of its particular character or

consequences." 291 U.S. at 314 (emphasis added).
184. If Congress does enact the Depository Institutions Management Interlocks Act, its

delegation of regulatory authority over financial interlocks to the Comptroller of the Currency,
the Federal Reserve Board, the Federal Deposit Insurance Corporation, the Federal Home Loan
Bank Board, and the National Credit Union Administration would vest these federal agencies
with exclusive jurisdiction to enforce those provisions of the Act that apply to the types of
financial institutions that the agencies regulate. See S. 73, 95th Cong., 1st Sess. �7, 123 Cong.
Rec. S276 (daily ed. Jan. 10, 1977). Because this bill does not grant the FTC authority to

regulate financial interlocks, the Commission would be unable to enforce section 5 of the FTC
Act against these interlocks if the bill is enacted.
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of the FTC Act is possible because interlocks between S&Ls and

competing commercial banks constitute at least two of the types of

conduct that the Commission may prohibit under section 5 of the Act.

Although this enforcement may conflict to some extent with

regulation by the Federal Home Loan Bank Board, it is warranted by
the latter agency's refusal to deal adequately with interlocks between
S&Ls and competing commercial banks.

Henry D. Fellows, Jr.



JUDICIAL REVIEW OF GENERIC
RULEMAKING: THE EXPERIENCE OF THE
NUCLEAR REGULATORY COMMISSION

The increasing volume and complexity of issues facing federal

regulatory agencies has expanded the use of the rulemaking
procedures provided by the Administrative Procedure Act (APA). 1 A

growing consensus that case-by -case adjudication is too costly and in
efficient2 has contributed to this expansion of rulemaking procedures.
Although rulemaking, particularly that employing the informal pro
cedures authorized by section 553 of the APA, has improved greatly
administrative efficiency in dealing with broad policy questions, 3 the
use of these limited notice and comment procedures has raised serious
questions of procedural fairness.4 These concerns are particularly

1. See Administrative Procedure Act �4, 5 U.S.C. �553 (1970). Formal rulemaking, which
involves the adjudicatory procedures of sections 556-557, is necessary only when the substantive
statute requires rulemaking "on the record after opportunity for an agency hearing." Id.
�553(c). The procedural requirements of a formal rulemaking proceeding include the right to
cross-examine witnesses when necessary, to submit and rebut evidence, and to have a decision
based on the record at the hearing. Id. ��556-557. Recently, courts have construed section
553(c) narrowly, holding that it requires formal rulemaking only when Congress in the organic
statute clearly intended a formal hearing. E.g. , United States v. Florida East Coast Ry., 410 U.S.
224, 236-38 (1973) (Interstate Commerce Act requirement of rulemaking after hearing does not
trigger formal rulemaking procedures); Mobil Oil Corp. v. FPC, 483 F.2d 1238, 1250-51 (D.C.
Cir. 1973) (Natural Gas Act does not require formal rulemaking; Florida East Coast makes "on
the record" language virtually a touchstone of congressional intent); Phillips Petroleum Co. v.
FPC, 475 F.2d 842, 851-52 (10th Cir. 1973) (same; legislative history of APA indicates
congressional intent to allow agencies flexibility in rulemaking procedures); see Note, The
Judicial Role in Defining Procedural Requirements for Agency Rulemaking, 87 Harv. L. Rev. 782,
795 (1974) (only words synonymous with "on the record" will trigger formal rulemaking
requirement).
Informal rulemaking requires only that the agency provide adequate notice of the proposed

rulemaking and the opportunity to comment on the proposed rule. The agency may limit
comment to written statements and deny opportunity for oral presentation. See Administrative
Procedure Act �4, 5 U.S.C. �553 (1970). This procedural flexibility usually makes informal
rulemaking procedures more efficient than formal adjudicative procedures in dealing with broad
policy issues. K. Davis, Administrative Law Treatise �6.15, at 283 (Supp. 1970); see
Recommendations of the Administrative Conference of the United States, 1 C.F.R. �305.72-5
(1977) (informal rulemaking procedures flexible and efficient for substantive legislative rules of
general applicability) [hereinafter cited as Administrative Conference Recommendations].
2. See Wright, The Courts and the Rulemaking Process: The Limits of Judicial Review 59

Cornell L. Rev. 375, 376 (1974) (listing reasons why trial-like adjudication is unsatisfactory).
3. Administrative Conference Recommendations, supra note 1, �305.72-5.
4. See Friendly, "Some Kind ofHearing," 123 U. Pa. L. Rev. 1267, 1308-10 (1975) (Florida

East Coast decision signals expansion of informal rulemaking, but there may be issues in

1295



1296 The Georgetown Law Journal [Vol. 65:1295

important when the issues at stake involve not merely broad policy
questions but also specific factual issues�an instance in which
adjudicatory -type procedures may be especially appropriate. 5 All
rulemaking requires resolution of some factual questions, but some
necessitates a particularly heavy emphasis on specific facts.6, This
latter process, known as generic rulemaking, 7 often involves the
substitution of a single rulemaking procedure to determine factual
issues that otherwise would be decided anew in recurring individual
adjudicatory proceedings, 8 thereby foreclosing continuous relitigation
of the issue. 9

The line between general policy rules and highly factual generic rules
is far from clear and is illustrated best by two polar examples . In United
States v. Storer Broadcasting Co., 10 the Supreme Court reviewed a

Federal Communications Commission determination prohibiting joint
ownership of more than five television stations and rejected Storer's
challenge to the Commission's rule and its demand for an adjudicatory
hearing on its application for a sixth station. The Court held that the
rule foreclosed further hearing because itwas a legitimate exprt jsion of

rulemaking that require additional procedures to guarantee fair result); Kestenbaum,
Rulemaking Beyond APA: Criteria for Trial-Type Procedures and the FTC Improvement Act, 44
Geo. Wash. L. Rev. 679, 685-89 (1976) (Congress and courts have imposed stricter procedural
requirements on expanded rulemaking that affects broad economic and social interests);
Comment, Due Process Rights of Participation in Administrative Rulemaking, 63 Calif. L. Rev.

886, 897 (1975) (realities of captive agencies not subject to public vote require application of
due process to ensure fairness in rulemaking).

5. See 1 K. Davis, Administrative Law Treatise �6.06, at 379 (1958) (adjudicatory
proceedings designed to resolve factual issues; should be used in rulemaking only when specific
facts are at issue).

6. See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 630 (D.C. Cir. 1973)
(Environmental Protection Agency's (EPA) denial of one-year suspension of 1975 automobile
emissions standards involved general policy issue infused with questions of specific technical

facts).
7 . See Note, The Use ofGeneric Rulemaking to Resolve Environmental Issues in NuclearPower

Plant Licensing, 61 Va. L. Rev. 869, 879-82 (1975) (defining the nature and process of generic
rulemaking).

8. See Administrative Conference Recommendations, supra note 1, �305.73-6 (preamble to

recommendation concludes that generic treatment increases efficiency, promotes effective

public participation); Note, supra note 7, at 881-82 (same).
9. See Natural Resources Defense Council, Inc. v. NRC (Uranium Fuel Cycle), 547 F.2d 633,

641 & n.17 (D.C. Cir. 1976) (effective generic hearing would preclude consideration of issues at
individual proceeding), cert, granted sub nam. Vermont Yankee Nuclear Power Corp. v. Natural
Resources Defense Council, Inc., 97 S. Ct. 1098 (1977); cf. Siegel v. AEC,400F.2d778, 784 (D.C.
Cir. 1968) (upholding exclusion of factual issue at individual hearing because plaintiff had
adequate opportunity to discuss issue in notice and comment rulemaking).

10. 351 U.S. 192 (1956).
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public policy favoring limited control of television stations. 11 In

contrast to a general policy rule limiting concentrations of private
economic power in a peculiarly public industry, the NuclearRegulatory
Commission (NRC) 12 has developed a generic rule setting safety
standards for nuclear reactor cooling systems. 13 This determination
involved intense factual inquiry into the precise threshold levels of heat
that cooling systemsmust be designed towithstand 14 and thereforewas
well suited to resolution by generic rulemaking.
Traditionally, adjudicatory procedures often have been useful in

resolving specific factual questions, and agency critics as well as other
commentators have advocated increased use of these procedures in

rulemaking that involves generic issues. 15 The pressure for greater
safeguards in agency rulemaking has resulted in two compatible
trends. First, courts, Congress, and the agencies themselves have

approved hybrid rulemaking procedures that provide for enhanced

rights beyond the minimal procedural requirements of notice and
comment rulemaking. 16 Secondly, some courts and recent con-

11. Id. at 202-03.
12. The Nuclear Regulatory Commission (NRC) is a partial successor to the Atomic Energy

Commission (AEC) under the Energy Reorganization Act of 1974, 42 U.S.C. ��5801-5891
(Supp. V 1975). Congress divided the AEC's responsibility for nuclear regulation and nuclear

development into two parts, giving all energy development powers to the Energy Research and
Development Administration (ERDA) and all licensing and regulatory functions to NRC. Id.

��5814, 5841. For uniformity all references infra will be to the NRC or the Commission.
13. Acceptance Criteria for Emergency Core Cooling Systems for LightWater Nuclear Power

Reactors, 10 C.F.R. �50.46 (1977).
14. The rulemaking proceeding involved questions of the best model for projecting

overheated reactor core and emergency coolant needs and of the temperature range that pipes
carrying the emergency coolant should be designed to withstand. Cottrell, The ECCS Rule-

Making Hearing, 16 Atom. Energy L.J. 350, 358 (1975).
15. See Hamilton, Procedures for Adoption of Rules of General Applicability: The Need for

Procedural Innovation in Administrative Rulemaking, 60 Calif. L. Rev. 1276, 1313-14 (1972)
(agencies' apparent insensitivity to written comments in some situations may create need for
additional formal procedures); cf. Friendly, supra note 4, at 1268 (due process explosion in
adrninistrative hearing may indicate need for additional procedures in rulemaking).
16. See, e.g., Mobil Oil Corp. v. FPC, 483 F.2d 1238, 1250-54 (D.C. Cir. 1973) (APA merely

establishes outer boundaries of rulemaking procedures; hybrid rulemaking appropriate where

necessary to effectuate congressional regulatory intent); International Harvester Co. v.

Ruckelshaus, 478 F.2d 615, 629-31 (D.C. Cir. 1973) (despite lack of statutory requirement,
additional procedures including cross-examination may be necessary if policy questions are

inextricably interwoven with factual issues); Federal Trade Commission Improvement Act
�202, 15 U.S.C. �57a(b)-(c) (Supp. V 1975) (requiring notice and comment procedures plus
opportunity for informal oral hearing when promulgating definitions of unfair or deceptive acts

affecting commerce); Consumer Product Safety Act � 9, 15 U.S.C. � 2058(a) (2) (Supp. V 1975)
(requiring notice and comment procedures plus opportunity for oral hearing when promulgating
consumer safety rules); FDA Procedures for Classifying Over-the-Counter Drugs, 21 C.F.R.
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gressional legislation have required stricter standards of judicial
review of agency rules. 17 Unfortunately, neither of these trends has
defined appropriate hybrid procedures for generic issue resolution18
or produced a clear and complete framework for reviewing generic
rulemaking.
The standard or scope of judicial review of agency rulemaking is

very ambiguous, allowing judges great leeway in reviewing agency
actions.19 For example, the APA prescribes review under the
substantial evidence standard only for formal rulemaking, leaving by
inference the arbitrary and capricious standard for review of informal

rulemaking. 20 The difference between these two standards is some

times unclear, and delphic pronouncements by the Supreme Court21
have increased the confusion.22 Even were the arbitrary and

capricious standard well defined, it could describe only a general
judicialmood rather than the specific factors that should trigger closer

�330.10 (1977) (agency procedures include notice and comment plus advisory committee report
and option of oral hearing). See generally Verkuil, JudicialReview ofInformalRulemaking, 60 Va.
L. Rev. 185, 242-44 (1974); Williams, "Hybrid Rulemaking" under the Administrative Procedure
Act: A Legal and Empirical Analysis, 42 U. Cm L. Rev. 401 (1975).

17. See Mobil Oil Corp. v. FPC, 483 F.2d 1238, 1257-58 (D.C. Cir. 1973) (substantial
evidence test in Natural Gas Act requires additional hybrid procedures in rulemaking and
mandates close court review); International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 647-48
(D.C. Cir. 1973) (courtmust examine even highly technical issues to assure that agency decision
was reasoned); Consumer Product Safety Act �ll(c), 15 U.S.C. �2060(c) (1970) (rule reviewed
under substantial evidence standard). See generally K. Davis, Administrative Law of the

Seventies �29.01-1 (1976) (judicial scrutiny of agency rulemaking has intensified in past
decade); Hamilton, supra note 15, at 1277-78 (recent statutory requirements for agency

rulemaking suggest congressional unease with rulemaking safeguards).
18. See K. Davis, supra note 17, �6.01-3, at 177 (uncertain when courts require hybrid

procedure, but dominant trend is to require adjudicatory procedures on narrow factual issues).
19. Id. �29.01 (new formulas of judicial review not helpful; judges reject or accept agency rule

based on impressions of care in agency's development of rule).
20. Administrative Procedure Act � 10(e), 5 U.S.C. �706 (1970). Many commentators

advocate the arbitrary and capricious standard for review of informal rulemaking. See, e.g.,
Administrative Conference Recommendations, supra note 1, � 305.74-4; Verkuil, supra note 16,
at 246-47; Wright, supra note 2, at 390-91.
21. Compare Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971)

(discretionary action by Secretary of Transportation subject to thorough, probing, in-depth
review, but ultimate standard of review to be under arbitrary and capricious test) with United
States v. Midwest Video Corp., 406 U.S. 649, 671, 674 (1972) (informal rulemaking by FCC

reviewed under substantial evidence standard).
22. See Ethyl Corp. v. EPA, 541 F.2d 1, 34 n.74 (D.C. Cir.) (en banc) (OvertonPark has led to

confusion about proper scope of review), cert, denied, 426 U.S. 941 (1976); K. Davis, supra note
17, �29.01-2 (Supreme Court opinions in this area confusing); Verkuil, supra note 16, at 185

(increasing importance of informal rulemaking has led to confusion over standard of judicial
review).
In informal rulemaking the substantial evidence and arbitrary and capricious standards may

amount to the same test. See National Nutritional Foods Ass'n v. Weinberger, 512 F.2d 688, 705
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review in a particular case.23 This uncertainty over the proper
standard of review is accentuated in regard to generic rulemaking,
which often involves highly technical factual issues that exacerbate
the difficulties of a judge reluctant to substitute his own general
knowledge for the presumably specialized expertise of the agency he
is reviewing. 24

The NRC's experience in generic rulemaking presents a useful

example of the problems that face a court as it attempts to

accommodate both technical complexity and the conflicting goals of

(2d Cir. 1975) (Lumbard, J., concurring) (agency abuses discretion and acts arbitrarily and

capriciously if its actions are not supported by substantial evidence); Associated Indus., Inc. v.
United States Dep't of Labor, 487 F.2d 342, 349-50 (2d Cir. 1973) (Friendly, J.) (in informal

rulemaking standards of substantial evidence and arbitrary and capricious tend to converge);
Administrative Conference Recommendations, supra note 1, �305.74-4 (recommending that

statutory provisions with substantial evidence formula for review of informal rulemaking be
construed the same as arbitrary and capricious test unless congressional intent clearly contrary);
Pedersen, Formal Records and Informal Rulemaking, 85 Yale L.J. 38, 48, 49 & n.9 (1975)
(same); Scalia & Goodman, Procedural Aspects of the Consumer Product SafetyAct, 20 U.C.L.A.
L. Rev. 899, 935 n.138 (1973) (evidentiary requirements generally the same under both
substantial evidence and arbitrary and capricious tests in informal rulemaking).
23. See Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) flack of certainty in

standard of judicial review reflects impossibility of any single formula that describes all factors
involved in judicial review); Schotland, Scope of Review of Administrative Action�Remarks

Before the D.C. Circuit Judicial Conference, 34 Fed. B. J. 54, 59-60 (1975) (different standards of
judicial review at best describe spectrum of judicial moods).
24. Judges have commented frequently on the difficulty of reviewing highly technical facts.

See, e.g., Natural Resources Defense Council, Inc. v. NRC (UFC), 547 F.2d 633, 646 (D.C. Cir.
1976) (judges incapable of reviewing scientific or technical data without agency assistance), cert.
granted sub nom. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
Inc., 97 S. Ct. 1098 (1977); Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 402 (D.C. Cir.
1973) (judges diffident when reviewing highly technical factual issues); International Harvester
Co. v. Ruckelshaus, 478 F.2d 615, 632 (D.C. Cir. 1973) (technical nature of questions in EPA
decision taxed reviewing judges). The difficulty of striking a proper balance between deferential
and in-depth review has sparked amajor controversy in the United States Court ofAppeals for the
District of Columbia Circuit, whose decisions are particularly important in administrative law,
over whether the standard of review should be procedural or substantive. Friendly, supra note 4,
at 1310-14. Judge Bazelon, who advocates procedural review, believes that substantive review of

complex technical issues by technically illiterate judges is dangerously unreliable and that the
reviewing court's function is to insure that the agency provides a procedural framework for
principled decisionmaking. On the other hand, Judge Leventhal, who is a proponent of sub
stantive review, suggests that it is the duty of the reviewing court to become familiar enough with
technical aspects of the case to be able to determine whether the challenged agency has exercised
its reasoned discretion properly. Compare Ethyl Corp. v. EPA, 541 F.2d 1, 68-69 (D.C. Cir.) (en
banc) (Leventhal, J., statement), cert, denied, 426 U.S. 941 (1976) and Friends of the Earth v.

AEC, 485 F.2d 1031, 1032-33 (D.C. Cir. 1973) (Leventhal, J., statement) and International
Harvester Co. v. Ruckelshaus, 478 F.2d 615, 647-48 (D.C. Cir. 1973) (Leventhal, J.) with Ethyl
Corp. v. EPA, 541 F.2d 1, 66-67 (D.C. Cir.) (en banc) (Bazelon, C.J. with McGowan, J.,
concurring), cert, denied, 426 U.S. 941 (1976) and Friends of the Earth v. AEC, 485 F.2d 1031,
1032-33 (D.C. Cir. 1973) (per curiam) (Bazelon, C.J., statement) and International Harvester
Co. v. Ruckelshaus, 478 F.2d 615, 651-52 (D.C. Cir. 1973) (Bazelon, C.J., concurring).
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allowing for agency discretion while providing adequate determina
tion of factual issues. On one hand, the exorbitant expense of delays in
construction and operation of nuclear power plants caused by judicial
tampering with agency rulemaking procedures calls for a deferential

scope of review. 25 On the other hand, the potential consequences of a
mistaken decision on nuclear safety and development mandates close

judicial scrutiny.26 Two recent decisions 27 by the Courts of Appeals for
the Second Circuit and for the District of Columbia Circuit provide
interesting suggestions as to the type of hybrid procedures and the
standard of judicial review that might be used in generic rulemaking
by the NRC. Although the different postures of the two cases

necessitated different levels of judicial review, taken together they
suggest a general approach that adequately balances the need for

deference with the need for scrutiny. This Comment will discuss the
NRC rulemaking experience and compare it with the types of

procedures utilized by the Federal Power Commission (FPC) and the
Federal Trade Commission (FTC), both of which resolve generic
issues through rulemaking. Furthermore, it will examine the general
approaches of the two appellate courts and compare them with the

evolving standards of judicial review used to evaluate acts of the FPC

and the FTC.

25. See Proposed Nuclear Powerplant Siting and Licensing Legislation: Hearings on S. 1717,
H.R. 7002, H.R. 3995, H.R. 3734 Before the Joint Comm. on Atomic Energy, 94th Cong., 1st
Sess. 248 (1975) (testimony of Robert Lowenstein) (inflation, high interest rates, and

replacement costs of alternative sources of energy make delays in operation of nuclear power
plants very expensive) [hereinafter cited as Hearings on S. 1717]; Scheibla, Legal Fallout Lethal?
Recent Court Decisions Threaten Nuclear Power, Barron's, Oct. 4, 1976, at 3, col. 1 (survey of
nuclear utility companies indicates that one-month delay in construction will cost millions).
Despite the anger of many industrialists at court-imposed delays, the extreme length of the
nuclear power plant licensing process cannot be attributed solely to judicial action. See 120

Cong. Rec. 16611 (1974) (remarks of Sen. Kennedy) (delays caused by legal challenges and

regulatory requirements minor compared to delays caused by late equipment delivery, labor
strikes and shortages); Ellis & Johnston, Licensing ofNuclear Power Plants by the Atomic Energy
Commission, 13 Atom. Eneregy L.J. 101, 133-16 (1971) (delays in power plant licensing due to

many factors, including exponential growth in volume of applications and submission of

incomplete applications by industry).
26. See Friends of the Earth v. AEC, 485 F.2d 1031, 1032 (D.C. Cir. 1973) (per curiam)

(Bazelon, C.J., statement) (possibility of immediate danger to life and health in nuclear

decisionmaking necessitates close court scrutiny).
27. Natural Resources Defense Council, Inc. v. NRC (Uranium Fuel Cycle), 547 F.2d 633

(D.C. Cir. 1976), cert, granted sub nom. Vermont Yankee Nuclear Power Corp. v. Natural

Resources Defense Council, Inc., 97 S. Ct. 1098 (1977); Natural Resources Defense Council, Inc.
v. NRC (Generic Environmental Statement on Mixed Oxides), 539 F.2d 824 (2d Cir. 1976), cert.
granted, 97 S. Ct. 1578 (1977).
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Development of NRC's Generic Rulemaking

Nuclear power plant licensing involves a statutorily prescribed two-
step process: initial issuance of a construction permit and, upon

completion of construction, issuance of an operating license. 28 The

NRC must hold a hearing at the construction permit stage29 with a full

panoply ofadjudicatory procedures ;
30however , no hearing is necessary

before the NRC issues the operating License. 31 Prior to the adoption
of generic rulemaking procedures, the NRC had to consider anew

many of the same environmental issues in each licensing proceeding.
This practice of resolving generic issues in individual, adjudicatory-
style hearings proved a procedural failure when judged by the criteria

of efficiency, acceptability, and accuracy.32: The method not only
promoted wasteful duplication33 but also denied environmental and
other public interest groups the opportunity to advocate their

positions effectively and to participate fully in the Commission's

28. Atomic Energy Act of 1954, �185, 42 U.S.C. �2235 (1970). See generally Ellis &

Johnston, supra note 25, at 106-09 (description of AEC licensing process); Note, supra note 7,
at 874-77 (same).
29. Atomic Energy Act of 1954, �189(a)g, 42 U.S.C. � 2239(a) (1970).
30. See 10 C.F.R. ��2.700-.772 (1977) (adjudicatory hearing procedures include notice,

service, subpoena, discovery, and summary judgment). The Atomic Energy Act of 1954, Pub. L.
No. 703, � 189(a), 68 Stat. 955, provided for a construction permit hearing only upon request.
Congress amended the Act in 1957 to require a hearing for every construction permit. Price-
Anderson Act of 1957, Pub. L. No. 85-256, �7, 71 Stat. 579 (codified at 42 U.S.C. � 2239(a)
(1970)). The amendment was a response to the AEC's suppression of certain adverse reports on
a narrowly averted nuclear accident at a power plant near Detroit. R. Curtis & E. Hogan,Perils
of the Peaceful Atom 222-23 (1967).
31. Atomic Energy Act of 1954, � 189(a), 42 U.S.C. � 2239(a) (1970) (Commission may issue

license without a hearing if none requested by interested parties).
32. Commentators have adopted these criteria as the standards for evaluating procedural

systems. See, e.g., Boyer, Alternatives to Administrative Trial-Type Hearings for Resolving
Complex Scientific, Economic, and Social Issues, 71 Mich. L. Rev. Ill, 137 (1972); Cramton, A
Comment on Trial-Type Hearings in Nuclear Power Plant Siting, 58 Va. L. Rev. 585, 592-93
(1972); Note, supra note 7, at 899.
33. See Administrative Conference Recommendations, supra note 1, �305.73-6 (generic

licensing will improve efficiency, permit better public representation); Ad Hoc Lawyers Group of
the Comm. on Environmental Law and Technology Atomic Indus. Forum, Inc., A New Approach
to Reactor Licensing, 13 Atom. Energy L.J. 153, 163 (1971) (case-by-case review of generic
issues wasteful because Commission decisions generally applicable in view of uniform power

designs) [hereinafter cited as Ad Hoc Lawyers Group]; Ellis & Johnston, supra note 25, at 127
(AEC individual hearing process complex and duplicative); Lieberman, Generic Hearings:
Preparation for the Future, 16 Atom. Energy L.J. 141, 143 (1974) (individual hearings are

wasteful duplication).
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policymaking decisions.34 Moreover, the delays inherent in using
adjudicatory procedures35 made individual hearings unacceptable to

industry groups, while the predetermined agency consensus which
often developed from informal prehearing conferences with industry
made individual proceedings unpopular with public interest inter
veners.

36 These problems with individual hearings led commentators

and industry spokesmen to advocate the use of generic rulemaking for
nuclear power plant licensing procedures. 37

The Commission's early experiments in generic rulemaking
produced mixed results. The first, in which the Commission granted
the participants full adjudicatory rights,38 involved the primarily
factual question of standards for power plant emergency core cooling
systems (ECCS).39 The importance of the issue to both the nuclear

34. See Ecology Action v. AEC, 492 F.2d 998, 1002 (2d Cir. 1974) (Friendly, J.) (poorly
financed environmental groups aided by consolidation of generic issues into single proceeding);
Trosten & Moore, Nuclear Power PlantStandardization: Promises andPitfalls, 15Wm.&MaryL.
Rev. 527, 532-33 (1974) (standardization of plant design and generic rulemaking will allow
intervenors to focus efforts). But see Cramton, supra note 32, at 598-99 (early discussion of

general issues hinders public participation because individual less likely to recognize when his
interests are affected).
35. See Ad Hoc Lawyers Group, supra note 33, at 161-62 (hearing procedures easily

manipulated to increase delays); Cramton, supra note 32, at 595-96 (trial-type procedures
prolong hearings, causing disillusion among industry); Kennedy, Nuclear Electric Power and the
Environment�New Regulatory Structures and Procedures, 13 Atom. Energy L.J. 293, 302

(1972) (traditional trial procedures ill-suited to expeditious consideration of generic issues).
36. See Cramton, supra note 32, at 595 (opponents of power plant presented with united front

of industry and NRC at public hearing; NRC's questions resolved during informal prehearing
conferences with industry); Green, Public Participation in Nuclear Power Plant Licensing: The
Great Delusion, 15 Wm. & Mary L. Rev. 503, 513-15 (1974) (same).
37. See Ad Hoc Lawyers Group, supra note 33, at 162-63 (generic rulemaking would produce

more efficient use of AEC's time and manpower); Cramton, supra note 32, at 597-98 (generic
rulemaking might increase public participation in, and therefore acceptability of, power plant
licensing). The Natural Resources Defense Council, a prominent environmental litigant, has
argued recently for nationwide standards governing disposal of low-level radioactive waste, and
advocates a determination of environmental impact on a national rather than local level. See 41

Fed. Reg. 41,759, 41,759-60 (1976) (proposing regulations for consideration by NRC).
38. See Cramton, supra note 32, at 598 (first two NRC generic rulemaking endeavors were

trial-type proceedings); Shapar, Licensing ofNuclear Power Reactors in the United States�New

Developments, 15 Atom. Energy L.J. 135, 145-46 (1973) (same); Note, supra note 7, at 883
(same). Although both hearings were initially to include legislative-style procedures, many

adjudicatory procedures, including cross-examination, testimony under oath, and a decision on

the record, were subsequently included. Compare 36 Fed. Reg. 22,774, 22,774-75 (1971) (power
plant emergency core cooling systems (ECCS) hearing announcement) and 36 Fed. Reg. 22,775,
22,775 (1971) (permissible levels of radioactive emissions (ALAP) hearing announcement) with
37 Fed. Reg. 288, 288-89 (1972) (ECCS hearing procedures) and 37 Fed. Reg. 287, 287-88
(1972) (ALAP hearing procedures).
39. Emergency core cooling systems provide an emergency flow of coolant, usually water, to

reduce temperatures in reactor cores in case the regular cooling system fails, thereby averting
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power industry and the environmentalist challengers40 produced a

protracted and expensive legal battle.41 In contrast, the second

rulemaking proceeding, which dealt with the less controversial

question of the permissible levels of radioactive emissions (ALAP),
used the same procedures to settle the issues involved fairly quickly. 42

The results of the two experiences, particularly the delays and
inefficiencies of the ECCS proceedings, demonstrated the potential
shortcomings ofusing adjudicatory procedures to resolve controversial
generic issues. By providing opportunities for delay and harassment,
adjudicatory procedures, particularly cross-examination, actually
impeded resolution of the questions involved.43 The attendant

inadequacies and expense of these procedures rendered them

unacceptable. 44

the possible dangers associated with overheating of the reactor core. The ECCS is a vital safety
feature in every nuclear power plant. See generally Cottrell, supra note 13, at 35 1-53 (description
of purposes and technological development of ECCS). The rule produced from the ECCS

hearings is codified at 10 C.F.R. �50.46 (1977).
40. Freeman, The EmergingRole ofRule-Making in theAEC Decisional Process (What We Can

Learn From the ECCS Rule-Making), 14 Atom. Energy L.J. 144, 157-58 (1972) (ECCS
proceedings presented opportunity to render unusable already developed emergency core

cooling systems); Note, supra note 7, at 901 (possible economic impact on utilities and vendors
made ECCS hearings crucial).
41. Note, supra note 7, at 901. The ECCS proceeding lasted 2 years and produced over

22,000 pages of testimony. Price, The Current Approach to Licensing Nuclear Power Plants, 15

Atom. Energy L.J. 227, 234 (1974); see Hennessey, Licensing ofNuclear Power Plants by the
Atomic Energy Commission, 15 Wm. & Mary L. Rev. 487, 498 (1974) (ECCS experience does not

support premise that generic rulemaking more efficient procedure); Jacks, The Public and the

Peaceful Atom: Participation in AEC Regulatory Proceedings, 52 Tex. L. Rev. 466, 489, 506 &
n.141 (1974) (many hours wasted in ECCS hearing; substantial portion of transcript is filled with
petty bickering).
42. The ALAP proceeding was much faster than the ECCS proceeding, occupying 17 days of

hearings and producing a final rule in 6 months. Freeman, supra note 40, at 157-58; Jacks, supra
note 41, at 489 & n.86; Note, supra note 7, at 901. Completing the rulemaking process within
even this length of time, however, was not amajor accomplishment given the less volatile nature
of the subject of the proceeding. The ALAP rule is codified at 10 C.F.R. pt. 50, app. I (1977).
43. See Administrative Conference Recommendations, supra note 1, �305.72-5 (Congress

should not require trial- type procedures for resolving policy or general factual issues); Hamilton,
supra note 15, at 1312-13 (many agencies either abandon regulation or issue noncontroversial

regulations to avoid difficulties in adjudicatory-style rulemaking); Kestenbaum, supra note 4, at
702 (because of dilatory and diversionary use of cross-examination, administrative agencies
search for alternative procedures); Williams, supra note 16, at 443-45 (right of cross-

examination may be used as bargaining tool for substantive amendments; may frustrate full
examination of issues by deterring scientific testimony).
44. See Bauser, The Atomic Energy Commission's ECCS Rulemaking, 16 Atom. Energy L.J.

42, 83 (1974) (ECCS adjudicatory- type hearing ill-suited for resolution of complex scientific and
technical issues); Hennessey, supra note 41, at 498 (adversary process produced two years of

controversy). But see Freeman, supra note 40, at 158 (if properly controlled, ECCS-type generic



1304 The Georgetown Law Journal [Vol. 65:1295

In the next two generic rulemaking proceedings, which addressed
respectively the environmental impacts of the uranium fuel cycle
(UFC) 45 and the transportation of uranium fuel, 46 the Commission
carried its experimentation further by providing for a hearing with ex

amination of witnesses by the hearing panel, but without discovery of
cross-examination. 47 These legislative -style procedures significantly
increased administrative efficiency, 48 but the limited rights of public
participation raised questions of acceptability and accuracy.

49 In an

effort to satisfy both needs, the NRC instituted a further procedural
refinement that is illustrated in its most recent generic rulemaking
effort. The proceeding seeks to produce a generic environmental

impact statement onmixed oxide fuels (GESMO), which the NRC will
consider before committing itself to the development of reactors using

rulemaking will be major procedural breakthrough); Note, supra note 7, at 901 (length of generic
rulemaking proceedings may be function of issues at stake, not procedures used).
45. 37 Fed. Reg. 24,192 (1972) (notice of proposed rulemaking). This rulemaking was to

comply with statutory provisions requiring a federal agency to weigh the environmental impact
of a proposed action and explore alternatives to the action. Id.; see National Environmental

Policy Act of 1969, � 102(c)(i), (iii), 42 U.S.C. �4332(c)(i), (iii) (1970). Courts and the ARC have

interpreted this to require a cost-benefit analysis of nuclear power plant licensing. See Calvert
Cliffs' Coordinating Comm., Inc. v. AEC, 449 F.2dll09, 1113 (D.C. Cir. 1971) (consideration of
environmental consequences of agency actions requires finely tuned balancing between
economic and environmental costs); 10 C.F.R. �51.20(b) (1977) (construction permit
application must include environmental report with cost-benefit analysis).
The rulemaking produced a chart (the S-3 chart) of quantifiable values that can be factored

into the cost-benefit analysis to establish the environmental impact caused by an additional
nuclear plant's demands for uranium fuel. 10 C.F.R. �51.20(e) (1977) (codification of chart).
The environmental effects of one additional nuclear plant on the uranium fuel cycle proved to be

relatively insignificant; consequently, the Commission decided against retroactive application of
the chart. 39 Fed. Reg. 14,188, 14,190 (1974).

46. 38 Fed. Reg. 3334, 3334 (1973) (notice of proposed rulemaking). The rulemaking on the

transportation of uranium fuel outside of the power plant resulted in a chart, similar to the S-3

chart, indicating the environmental impact of a new plant in terms of the transportation of

additional nuclear fuel. 10 C.F.R. �51.20(g) (1977) (codification of chart).
47. See 37 Fed. Reg. 24,191, 24,191-92 (1972) (notice of proposed UFC rulemaking;

procedures will not include cross-examination or discovery); 38 Fed. Reg. 3334, 3334-36 (1973)
(notice of proposed rulemaking for impact of uranium fuel transportation; procedures will not
include cross-examination or discovery).
48. See Jacks, supra note 41, at 489 (hearing on fuel transportation a model of administrative

efficiency; completed in only two days); Price, supra note 41, at 233 (UFC and fuel

transportation hearings speedier than those on ECCS).
49. See Jacks, supra note 41, at 489 (streamlined procedures may deny citizens opportunity

to contest NRC and utility contentions); Note, supra note 7, at 886-87 (generic rulemaking must

respect public's right to participate).
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mixed oxide (part plutonium) fuel. 50 The GESMO evaluates the

environmental impact of all steps in the plutonium fuel cycle,
including production, conversion into fuel pellets, and long term

storage of wastes.51 The NRC employs a two-tiered set of procedures
to develop a GESMO. Initial hearings are essentially legislative in

nature. These are followed by an additional round of adjudicatory
hearings if a party can demonstrate that important issues were not

adequately covered in the legislative hearings.52
The NRC's experiments in generic rulemaking as a method of

improving the licensing process have resulted, therefore, in the
evolution of more flexible rulemaking procedures. Two recent

appellate court decisions suggest the legal limits of this procedural
experimentation. In addition, these decisions illustrate the uncertain

scope of judicial review of generic rulemaking.

Judicial Review of NRC Generic Rulemaking

The NRC's advance publication of procedures to be used in a

generic hearing 53permits judicial review in two possible contexts: an a

priori challenge to the published rulemaking procedures ;
54 and a

challenge to the substantive rule based on the inadequacy of the

procedures applied at the hearing. The Second Circuit recently
decided a case that presented an a priori challenge to the GESMO

rulemaking procedures. 55 A month earlier the District of Columbia

50. See 40 Fed. Reg. 53,056, 53,056-57 (1975) (setting forth procedures for GESMO hearing
to obtain public reaction to environmental impact statement). The Commission concluded that
the decision in Scientists' Institute for Public Information, Inc. v. AEC, 481 F.2d 1079, 1091
(D.C. Cir. 1973), suggesting creation of an environmental impact statement on the fast breeder
reactor, indicated that a similar statement on mixed oxide fuels would be appropriate. See
Hearings on S. 1717, supra note 25, at 123 (testimony of NRC Commissioner Rowden).
51. 40 Fed. Reg. 53,056, 53,059 (1975).
52. Id. at 53,056-57.
53. See id. (procedures for proposed GESMO hearing).
54. A priori review of procedures for rulemaking is legitimate if the issues are appropriate and

if failure to grant review would create unusual hardship. See Abbott Laboratories v. Gardner,
387 U.S. 136, 148-53 (1967) (two-fold test for ripeness: issues appropriate for review and denial
likely to cause undue hardship). The Second Circuit upheld a priori review of the GESMO
procedures for pragmatic reasons: later review and possible reversal of GESMO based on

procedural flaws would be a severe hardship to the parties . Natural Resources Defense Council,
Inc. v.NRC (GESMO), 539 F.2d 824, 837 (2d Cir. 1976), cert. granted, 97 S. Ct. 1578 (1977). The
Tenth Circuit inPhillips Petroleum Co. v. FPC arrived at a similar conclusion, finding a challenge
to a notice of proposed rulemaking reviewable under the Natural Gas Act. 475 F.2d 842, 847-48
(10th Cir. 1973). The court in Phillips clearly adopted Justice Harlan's analysis in Abbott
Laboratories and concluded that the hardship of denying review now and subsequently reversing
the completed rule was sufficiently great to merit immediate review. Id.
55. Natural Resources Defense Council, Inc. v.NRC (GESMO), 539 F.2d824 (2d Cir. 1976),

cert, granted, 97 S. Ct. 1578 (1977).
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Circuit had found the hearing record inadequate to support evidence
submitted in the completedUFC proceeding, and remanded for further
study. 56The two courts adopted a flexible standard for judicial review.
In one case, because the challenge was a priori the court refused to look
closely at the procedures. In the second,which presented the courtwith
a full record and an opportunity to gauge how the established
procedures actually had been applied, the court took a much closer
look. Although differences in the posture and facts produced different
outcomes, both courts adopted the same general approach to judicial
review of generic rulemaking.

A PRIORI CHALLENGE TO RULEMAKING PROCEDURES: GESMO

On the basis of a complaint filed before the rulemaking procedures
had begun, the Second Circuit in Natural Resources Defense Council,
Inc. v. NRC (GESMO) 67 reviewed an NRC order estabUshing generic
rulemaking procedures on the environmental impact of using mixed
oxide fuels. Plaintiffs, the State of New York and a coalition of
environmental groups, challenged the NRC's procedures as violative of
the National Environmental Policy Act of 1969 (NEPA).58 They also
contended that the Commission's decision to allow interim licensing
of plants using mixed oxide fuels pending completion of the final
version of GESMO violated NEPA, the Atomic Energy Act of 1954,
and the Energy Reorganization Act of 1974. 59 The court agreed that
NEPA prohibited interim licensing of commercial power plants before
the final GESMO statement was produced. 60 This was a critical blow
to both the industry groups and the NRC because the court's holding
halted all major interim licensing of plutonium-fueled plants until the
completion of GESMO.61 The Second Circuit, however, upheld the

56. Natural Resources Defense Council, Inc. v. NRC (UFC), 547 F.2d 633 (D.C. Cir. 1976),
cert granted sub nom. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense

Council, Inc., 97 S. Ct. 1098 (1977).
57. 539 F.2d 824 (2d Cir. 1976), cert, granted, 97 S. Ct. 1578 (1977).
58. Id. at 830, 838.
59. Id. at 829-30. The court confined its holding to NEPA, finding that both the Atomic

Energy Act of 1954 and the Energy Reorganization Act of 1974 gave weight to the NEPA

argument without establishing independent bases of attack. Id. at 843 n.13, 846 & n.14.

60. Id. at 845-46.
61. The court's reversal of interim licensing by the Commission provoked a petition for

rehearing, which was denied, and four petitions for certiorari to the Supreme Court. See No. 75-

4276 (2d Cir. Sept. 10, 1976) (per curiam) (denial of petition for rehearing), cert, granted, 97 S.

Ct. 1578 (1977).
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procedures for the GESMO hearing. 62 The plaintiffs also claimed that
because generic rulemaking divided the resolution of environmental
issues between local and generic hearings, the procedure was a per se

violation of NEPA.63 The court rejected that argument and found
instead that the Commission could satisfy NEPA by integrating
relevant generic and local considerations in its individual licensing
proceedings.64
In reviewing the challenges to the NRC's proposed generic

rulemaking procedures, the court stressed the need for agency
discretion 65but found that the importance of the issues involved in the
GESMO proceeding necessitated some procedural safeguards. 66 The
court reviewed the two-tiered GESMO hearing system, 67 noted that it
is almost identical to the procedures approved in International
Harvester Co. v. Ruckelshaus,68 and found it reasonable. 69Although the

62. 539 F.2d at 838-40.
63. Id. at 838.
64. Id. at 839; see Note, supra note 7, at 887-91 (NEPA should not be construed as an

automatic ban on bifurcation of environmental impact analysis). The court also found that the
NRC's decision to conduct separate GESMO hearings on the environmental, health, and

safeguards issues was consistentwith NEPA. 539 F.2 d at 840 (citing Natural Resources Defense
Council, Inc. v. Callaway, 524 F.2d 79, 91-92 (2d Cir.1975)).
65. 539 F.2d at 838 (quoting American Commercial Lines v. Louisville & Nash. R.R., 392

U.S. 571, 592 (1968)).
66. Id. at 838-39. Mixed oxide plutonium fuel will be used in breeder reactors, which are

considered by some to be a key to solving future energy shortages because they create more fuel
than they burn. Plutonium, however, is among the most toxic substances known to man. Natural
Resources Defense Council, Inc. v. NRC (UFC), 547 F.2d 633, 638 (D.C. Cir. 1976), cert
granted sub nom. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
Inc., 97 S. Ct. 1098 (1977). The NRC has recognized the unique importance of GESMO to
domestic and international nuclear power development by providing government financing of
public intervenors to assure full participation in the GESMO rulemaking. The Commission has
not financed public participation in rulemaking as a general policy , but itmade an exception in this
instance due to the extraordinary breadth and depth of the issues in GESMO. 41 Fed. Reg.
50,829, 50,834-35 (1976).
67. This two-tiered approach to generic rulemaking, consisting of an initial round of

legislative-style hearings followed, if necessary, by a second round of adjudicatory-style
hearings, has been advocated by several commentators. See Hamilton, supra note 15, at 1334-35
(advocating legislative-type oral hearing with more formal hearing available if genuine
controversy arises); Kestenbaum, supra note 4, at 694, 709 (adjudicatory procedures such as

cross-examination should be used after agency determines that evidentiary issues could be
resolved thereby); Note, supra note 7, at 897-98 (demonstration that no adequate alternative
exists required before allowing right of cross-examination in generic rulemaking).
68. 478 F.2d 615 (D.C. Cir. 1973). In Ruckelshaus the court reviewed a decision of the

Environmental Protection Agency Administrator denying a suspension of the 1975 automobile
emissions standards required by the Clean Air Act. Observing that the determination involved
both general policy questions and specific technical issues, the court held that in such a situation
legislative-style hearings, combined with an opportunity for interested parties to submit written
questions to the hearing panel for use in examination of witnesses, provide sufficient procedural
protection. Id. at 630-31.
69. 539 F.2d at 839.
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court did not specify what threshold showing would trigger the second-
stage adjudicatory hearing, it strongly advised the Commission to allow
meaningful public participation, including appropriate use of cross-
examination. 70 In its decision denying this a priori challenge, the court
assumed that the NRC would strike a fair balance between
administrative efficiency and full public participation. 71

CHALLENGE TO PROCEDURES AS APPLIED: UFC

In Natural Resources Defense Council, Inc. v. NRC (UFC) 72 the
District of Columbia Circuit consolidated two suits challenging NRC
provisions for the reprocessing and storage of nuclear waste products.
In one suit the plaintiffs attacked a ruling of the Atomic Safety and

Licensing Appeal Board that found it unnecessary to consider the

problem of high-level nuclear waste disposal in a construction permit
hearing for the Vermont Yankee, a new nuclear plant. 73 Chief Judge
Bazelon, writing for the majority, determined that this issue was

neither too speculative 74
nor inappropriate 75 for consideration at the

licensing stage; the court therefore remanded the order granting the
Vermont Yankee a full-term license pending further Commission

study in the generic rulemaking proceeding of high-level waste

disposal. 76 The court agreed that adequate consideration of the
nuclear waste issue at the generic hearing would foreclose challenges
at later individual licensing hearings. 77

In the second suit the plaintiffs challenged the completed generic
rule that created the S-3 chart of specific numerical values designed
to reflect the environmental effects of the entire uranium fuel cycle,
including the disposal of high-level nuclear wastes. The rule provided

70. Id.
71. Id. at 840.
72. 547 F.2d 633 (D.C. Cir. 1976), cert granted sub nom. Vermont Yankee Nuclear Power

Corp. v. Natural Resources Defense Council, Inc., 97 S. Ct. 1098 (1977).
73. Id. at 637.
74. Id. at 639-40.
75. Id. at 640-41.
76. Id. at 641. Citing this opinion, the District of Columbia Circuit remanded two other cases

dealing with UFC questions for similar study. See Aeschliman v. NRC, 547 F.2d 622, 629-30

(D. C. Cir. 1976) (remanding construction permit for more adequate discussion of nuclear waste

problem in light of L7FC), cert, granted sub nom. Consumers Power Co. v. Aeschliman, 97 S. Ct.

1098 (1977); Lloyd Harbor Study Group, Inc. v. AEC, No. 73-2266, at 1 (D.C. Cir. Nov. 9, 1976)
(per curiam order) (remanding individual licensing of Shoreham plant for further consideration of
nuclear waste problem in light of UFC),petition for cert, filed sub nom. Long Island Lighting Co. v.

Lloyd Harbor Study Group, Inc., 45 U.S.L.W. 3417 (U.S. Nov. 30, 1976) (No. 76-745).
77. 547 F.2d at 641.
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that these values were to be factored into the cost-benefit analysis of
individual reactors, thereby precluding further discussion of such

environmental effects.78 In particular, the plaintiffs contended that

they were denied a meaningful opportunity to participate in the

proceedings designed to consider the values for the chart. 79 The court

agreed that the agency's discussion ofhigh-level nuclearwaste disposal
systems had been inadequate and remanded the issue for further

evaluation. 80

In his review of the final generic rule, Judge Bazelon defined the

test of validity in terms of whether the important generic issues had

been "thoroughly ventilated." 81 This thorough ventilation standard,
intended to ensure reasoned agency rulemaking, 82 mandates that the

78. Id. at 637-38. Plaintiffs argued that the discussion of the reprocessing and storage of high-
level nuclear wastes was inadequate to support the values incorporated in the chart. High-level
waste, which is the product of spent uranium fuel, contains highly toxic substances that require
centuries to decay completely. See Swan, Management of High-Level Radioactive Wastes: The
AEC and the Legal Process, 1973 Law& Soc. Order263, 265 (high-level wastes characterized by
long half-lives and intense radiation; require near-perpetual guardianship). ERDA, whose
definition of high-level waste includes wastes from both recycled uranium and plutonium, plans
to develop a generic environmental impact statement on recycled waste. See Storage and

Disposal ofRadioactive Waste: Hearings Before the Joint Comm. on Atomic Energy, 94th Cong.,
1st Sess. 7-9 (1975) (citing ERDA press release ofNovember 17, 1975). Nuclear wastematerials
are reprocessed to recycle fuel elements and concentrate nuclear wastes. The concentrated
wastes must then be stored and contained for very long periods. See Swan, supra at 266-71

(description of phases in high-level waste disposal process).
79. 547 F.2d at 643.
80. Id. at 655. The decision's impact was immediate and dramatic. The NRC placed a

moratorium on licensing of all current power plant applications pending completion of revised
studies. 41 Fed. Reg. 34,707, 34,708 (1976). Two months later the Commission issued a

supplemental statement on the environmental impacts of fuel reprocessing and waste storage as

the basis of a draft interim rule. 41 Fed. Reg. 45,849, 45,849-51 (1976). Shortly after this action,
the Commission revoked the moratorium on pending applications, using the supplemental
statement to project the environmental impact of new plants on the uranium fuel cycle. 41 Fed.
R' g. 49,898, 49,898-99 (1976). The moratorium produced great consternation among nuclear
uulity companies. See Scheibla, supra note 25 (delays would cost power companies millions,
could project nation toward electricity blackouts in next decade).
81. 547 F.2d at 643, 644, 654 n.58. Judge Tamm in his concurrence and the petitioners in

their brief for certiorari criticized the thorough ventilation standard as vague and unworkable.
Id. at 659-60 (Tamm, J., concurring); Petitioner's Brief for Certiorari at 15, Vermont Yankee
NuclearPower Corp. v.Natural Resources Defense Council, Inc., 97 S. Ct. 1098 (1977). This criti
cism ignores the fact that the standard of review can never be determined by a precise formula and
that other recent cases have used similarly flexible formulations. See International Harvester Co.
v. Ruckelshaus, 478 F.2d 615, 631 (D.C. Cir. 1973) (no need for cross-examination if plaintiffs
were afforded meaningful opportunity to be heard); Greater Boston Television Corp. v. FCC,
444 F.2d 841, 851 (D.C. Cir. 1970) (if agency takes hard look at salient problems court will not
interfere), cert, denied, 403 U.S. 923 (1971). See generally Friendly, supra note 4, at 1314 (in
some cases agency must provide mechanism for interested parties to introduce and criticize

evidence) . Furthermore , Judge Tamm 's suggested standard of review was , in essence , very similar
to Judge Bazelon 's. See notes 99-107 infra and accompanying text.
82. 547 F.2d at 646.
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agency hear a diversity of opinions, consider all substantial objections,
and make serious, documented responses.

83 The court accordingly
conducted an intensive review of the substantive evidence on nuclear
waste disposal included in the record to determine whether the NRC
had adequately considered the problems of nuclear waste reprocess

ing and storage.84 This study showed that the agency based its
decision entirely upon the oral statement of Dr. Pittman, director of
the Commission's Division of Waste Management and Transporta
tion.85 Although Dr. Pittman described a new system of surface
containers for waste disposal, he neither explained how such
containers would be built, nor indicated the seriousness of potential
radiation leaks, nor gave supporting materials for his conclusions.

86 In

light of challenges by environmentalists, Judge Bazelon found Dr.
Pittman's testimony insufficient to support the values in the S-3
chart.87
The majority opinion in UFC acknowledges the need for agency

discretion in selecting procedures but states that a reviewing court

must assure itself that the agency both provided genuine opportunity
to participate and carefully scrutinized the major issues.

88 The court

accordingly rejected the plaintiffs' claim that the absence of cross-
examination or discovery necessarily invalidated UFC generic
rulemaking. 89 In dicta, Judge Bazelon listed a variety of procedural
devices that might improve the rulemaking process, but he carefully
refrained from requiring use of any of these procedures on remand. 90

Instead, he emphasized that the problem was the unfair application of
the procedures.91 The majority opinion, therefore, leaves open the

83. Id.
84. Id. at 646-53.
85. Id. at 647, 653.
86. Id. at 647-51.
87. Id. at 651-53.
88. Id. at 643-44.
89. Id.
90. Id. at 653. Among the practices that Judge Bazelon suggested are informal conferences

between intervenors and agency staff, document discovery, interrogatories, and limited cross-

examination. Id.
"91. Id. at 653-54, 654 n.58.
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possibility that the very same procedures might be acceptable if

fairly applied.92

THE EMERGING STANDARD OF REVIEW

Although there has been a split in judicial philosophy concerning
whether the appropriate standard for review of generic rulemaking
should be substantive or procedural, the GESMO and UFC cases

indicate that courts are adopting a flexible standard of review. Under

this standard the intensity of judicial scrutiny varies with the pro
cedural posture and facts of each case. GESMO''s deferential review 93

suggests the futility of a priori challenges to generic rulemaking
procedures, 94 even when the issues at stake have great importance to

technological or industrial development. Unless the procedures as

announced are so blatantly inadequate that they violate constitutional

92. Id. The petitioner's brief for certiorari claims that the majority opinion construed NEPA
to require additional procedures beyond those used by the agency . Petitioner's Brief for Certiorari
at 2, 14, Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 97 S.
Ct. 1098 (1977).Thisiis an erroneous reading of Judge Bazelon 's opinion, which clearly does not
mandate any specific procedures but, rather, states that application of current agency procedures
would suffice. 547 F.2d at 653-54, 654 n.58; see Brief For the Federal Respondents at 9-10,
VermontYankee Nuclear Power Corp. v.Natural Resources Defense Council, Inc., 97 S. Ct. 1098
(1977) (Justice Department argues that best reading of case is that remand required
supplementing record, with agency discretion as to additional procedures); note 106 infra and
accompanying text.
93. The GESMO court did not articulate a precise standard of review of the rulemaking

proceedings, concluding only that the GESMO procedures were reasonable. 539 F.2d at 839.
The general tone of the court's opinion is deferential. For example, Judge Pierce, writingfor the
court, begins his discussion of possible limits imposed by NEPA on GESMO rulemaking by
stating: "Decisions regarding these matters of procedure repose in the sound discretion of the
Commission." Id.
94. This conclusion is reinforced by the similar deferential review in an a priori challenge to

FPC rulemaking in Phillips Petroleum Co. v. FPC, 475 F.2d 842 (10th Cir. 1973). See note 145
infra and accompanying text.
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due process standards, 95 the court will permit their implementation.
Judicial review of the completed rulemaking process in UFC was

much more demanding. The District of Columbia Circuit had a

complete record before it, and the petitioners contested specific
substantive and procedural issues. The court reviewed the sub
stantive record to assure that, in applying its procedures, the agency
fulfilled its responsibility to provide a thorough ventilation of the
issues. 96 Judge Bazelon's thorough ventilation formula is necessarily
broad and ambiguous, but it ultimately expresses the same judicial
attitude as the "hard look" formula used by advocates of substantive
review: the court must decide whether an agency's decisionmaking
adequately considered serious challenges to factual or policy issues. 97

In applying the Bazelon standard, judges reviewing a completed
generic rule should not determine whether any particular procedural
errors occurred. Instead, they should examine the application of the

aggregate set of procedures in the particular rulemaking to assure that

they produced a reasoned agency decision.98

95. The constitutional minimum for generic rulemaking has not been articulated. Mr. Justice

Holmes, in a classic opinion in Bi-Metallic Investment Co. v. State Board of Equalization,
concluded that informal rulemaking procedures are required to decide broad policy issues

affecting many individuals. 239 U.S. 441, 445-46 (1915) (no constitutional right to be heard
where rule applies to many individuals equally). For deciding specific factual inquiries that have
a strong impact on particular parties, some adjudicatory- type process may be constitutionally
required. See Londoner v. Denver, 210 U.S. 373, 385-86 (1908) (taxpayer entitled to notice and

opportunity to be heard before assessment of tax for neighborhood street repair). The line

between general policy and specific factual inquiries is not bright. United States v. Florida East

Coast Ry., 410 U.S. 224, 245 (1973). It is particularly fuzzy in generic rulemaking, which
encompasses both specific factual studies and ultimate policy conclusions. Judge Friendly has

concluded that the Supreme Court must engage in more hard thinking on this fuzzy
constitutional distinction. Friendly, supra note 4, at 1309-10. See generally Comment, Due
Process Rights ofParticipation in Administrative Rulemaking, 63 Calif. L. Rev. 886 (1975). The
District of Columbia Circuit has ruled that due process does not require the Commission to hear

all issues at an individual adjudicatory hearing. Union of Concerned Scientists v. AEC, 499 F.2d

1069, 1081-82 (D.C. Cir. 1974).
96. See notes 81-84 supra and accompanying text.

97. See note 24 supra. Although Judge Leventhal formulated his hard look standard in a case

involving adjudicatory-style hearings on competing applications for a television license, the
mixture of factual and policy considerations involved suggests a strong analogy to the generic
rulemaking context. See Greater Boston Television Corp. v. FCC, 444 F.2d 841, 850-52 (D.C.
Cir. 1970), cert denied, 403 U.S. 923 (1971); cf. International Harvester Co. v. Ruckelshaus, 478
F.2d 615, 648 (D.C. Cir. 1973) (application of Greater Boston standard of review to

nonadjudicatory agency decisionmaking).
98. Judge Bazelon in UFC rejected the suggestion that previous court review had mandated

specific procedures, concluding: "In fact, we have been more concerned with making sure that

the record developed by agency procedures discloses a thorough ventilation of the issues than

with what devices the agency used to create the dialogue." 547 F.2d at 644.
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The thorough ventilation standard introduced in UFC thus

represents a convergence of the substantive and procedural standards
of review. 99 Testing the adequacy of procedures to ventilate
substantive issues necessarily involves preliminary judgments about
the substantive merits of objections. 100 Judge Bazelon, a procedural
review advocate, carefully examined the substantive record on nuclear
waste disposal and found the evidence on which the agency relied to

be insufficient to permit a reasoned decision. 101 Although an advocate
of substantive review, Judge Tamm reached the same conclusion in his

concurring opinion. He disagreed with what he considered to be the

procedural review language in the majority opinion, but he also
concluded that the UFC rule was not adequately supported.

102

Although Judge Bazelon 's thorough ventilation standard is ambiguous,
and language in the case suggests several specific procedures that the
Commissionmight use on remand, 103 the opinion did notmandate their
use 104

�a practice that had provoked strong criticism from advocates of
substantive review. 105The split in the Government's brief on certiorari
in UFC between the Justice Department, arguing that Judge Bazelon
did not impose additional procedures, and the Nuclear Regulatory
Commission, arguing that he did, reflects the ambiguity of the UFC
opinion and of the thorough ventilation standard as applied to generic
rules. 106 Judge Bazelon's remand, however, had the same effect on the
NRC that a remand under a substantive review standard would have
had. 107 The Commission, required only to assure that a thorough

99. See note 24 supra.
100. See Natural Resources Defense Council, Inc. v. NRC (UFC), 547 F.2d 633, 645-46 (D.C.

Cir. 1976), cert granted sub nom. Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defense Council, Inc., 97 S. Ct. 1098 (1977). Judge Bazelon derived the thorough ventilation
standard from the opinions of prior circuit court cases, several of which were written by Judge
Leventhal, a proponent of substantive review. Id. at 644 n.30; see International Harvester Co. v.
Ruckelshaus, 478 F.2d 615, 631 (D.C. Cir. 1973) (Leventhal, J.) (no general right of cross-
examination because plaintiffs had meaningful opportunity to be heard); Walter Holm & Co. v.
Hardin, 449 F.2d 1009, 1016 (D.C. Cir. 1971) (Leventhal, J.) (some procedural mechanism
needed to provide real opportunity to submit effective presentation).
101. See notes 84-87 supra and accompanying text.

102. 547 F.2d at 658 (Tamm, J., concurring).
103. Id. at 653.
104. Id. at 653-54, 654 n.58.

105. See Wright, supra note 2, at 385-95 (critique of ad hoc imposition of procedures by
courts).
106. Compare Brief for the Federal Respondents at 9, Vermont Yankee Nuclear Power Corp.

v. Natural Resources Defense Council, Inc., 97 S. Ct. 1098 (1977) with id. at 5.
107. 547 F.2d at 657 & n.7 (Bazelon, C. J., separate statement); see Friendly, supra note 4, at

1313-14 (remand of a rule on either substantive or procedural grounds indicates that application
of simple notice and comment procedures will not always produce a record sufficient to validate
the rule).
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ventilation of the issues took place, concluded that no additional
procedures were necessary.

108 Two months later, it produced an

interim S-3 chart with new values for nuclear waste disposal costs
based on a more complete substantive record. 109

Validity of the Emerging Standard

criteria for evaluating judicial review

Courts that attempt to define the scope of substantive and
procedural review of generic rulemaking face particular difficulties.
Judges reviewing the substance of a generic rule often lack the
expertise to conduct de novo review or to second-guess the agency's
attempt to balance competing factors. 110 The courts therefore should
ensure only that the agency's action is based on a reasoned decision
that is not arbitrary and capricious. 111 Furthermore, when engaged in
procedural review judges must recognize that generic issues often
involve what Professor Lon Fuller has described as polycentric
problems: policy questions involving trade-offs among interrelated
goals such as energy development, environmental purity, and
economic growth. 112 These problems by their very nature require

108. 41 Fed. Reg. 34,707, 34,707-08 (1976).
109. See 41 Fed. Reg. 45,849, 45,849-51 (1976). This interim rule will be examined in an

informal hearing. See id.
110. See, e.g., Ethyl Corp. v. EPA, 541 F.2d 1, 66-67, 66 n.7 (D.C. Cir.) (en banc) (Bazelon,

C.J., concurring) (substantive review of technical and scientific judgments beyond competency of
unspecialized judges), cert denied, 426 U.S. 941 (1976); Union of Concerned Scientists v. AEC,
499 F.2d 1069, 1094 (D.C. Cir. 1974) (judicial review of complex technical standards

promulgated by agency in ECCS rulemaking is beyond normal ken of judges); Gardner &

Greenberger, Judicial Review ofAdministrative Action andResponsible Government, 63 Geo. L.J.

7, 36-37 (1974) (judgment of agency experts with years of experience superior to that of judge
whose knowledge is based on record in single case).
111. Administrative Procedure Act � 10(e)(B)(l)-(4), 5 U.S.C. �706(2)(A)-(D) (1970). Section

706 establishes six different standards for review of administrative action; the substantial evi
dence test applies only to formal rulemaking or rulemaking required by the substantive statute

to be on the record. See Kestenbaum, supra note 4, at 684 (review of informal rulemaking limited
to arbitrary and capricious standard). Courts have concluded that the arbitrary and capricious
standard, the key test for reviewing informal rulemaking, must be applied deferentially. See
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971) (informal action by
administrator). The Overton Park interpretation has been applied to informal rulemaking. Ethyl
Corp. v. EPA, 541 F.2d 1, 34-35, 34 n.74 (D.C. Cir.) (en banc) (Wright, J.), cert, denied, 426 U.S.
941 (1976); see Pedersen, supra note 22, at 47-48, 48 n.48 (citing Overton Park).
112. See Boyer, supra note 32, at 116-20 (citing Fuller, The Forms and Limits of Adjudication

36 (1959) (unpublished article).
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procedures other than formal adjudication, which is designed for

resolution of simpler, bipolar issues; 113 finding those procedures best
suited to the determination of a particular question often necessitates
experimentation with a variety of techniques. 114 Because the NRC

regularly addresses generic issues that vary widely in terms of the
factual and policy questions at stake, no single set of procedures can

be ideal for its generic rulemaking. This need for flexibility in

designing procedures to evaluate polycentric problems mandates
deferential review of generic rulemaking methods. Reviewing judges
should limit themselves to ensuring that the procedures satisfy the
minimum constitutional and statutory standards of fairness. In

making this determination, courts must appraise the extent to which
the procedures serve the competing objectives of efficiency, accuracy,
and acceptability. 115

In addition to these general considerations, three additional factors
must be weighed in any review of NRC action: the ultimate impor
tance of assuring nuclear safety, the highly technical nature of facts
critical to nuclear decisionmaking, and the agency's past record of

pro-industry bias. 116 Each of these elements, particularly the first,
argues strongly in favor of close judicial scrutiny of NRC decisions.
The cataclysmic consequences of a major nuclear accident make it
absolutely imperative that the government take all necessary steps to
ensure the safety of nuclear plants. 117 Accuracy is crucial in these
decisions, and judges should ensure that in promulgating generic rules
the NRC answers all reasonable doubts raised by intervenors. 118

113. See id. at 119-20, 137 (trial-type procedures may be unsuitable for administrative
resolution of polycentric problems); Hamilton, supra note 15, at 1313 (trial-type procedures in
agency rulemaking work best for narrowly defined factual issues); cf. National Nutritional Foods
Ass'n v. Weinberger, 512 F.2d 688, 700 (2d Cir.) (expressing doubt that trial-type procedures
would provide better information for agency use in determining risks of drug to public), cert.
denied,423 U.S. 827 (1975).

114. Boyer, supra note 32, at 169 (blend of factual and policy attributes in polycentric
problems makes resolution of all such problems within one uniform procedural framework nearly
impossible).
115. Id. at 137-50 (three broad criteria used to evaluate procedural systems: accuracy,

efficiency, and acceptability).
116. Judges reviewing different agencies will and should vary the intensity of their review

based on evidence of agency bias and the nature of the regulatory issue. See Leventhal,
Environmental Decisionmaking and the Role of the Courts, 122 U. Pa. L. Rev. 509, 515 (1974)
(court's role in environmental cases depends on whether agency under review has primarily
environmental or non-environmental function).
117. See Benjamin, President Told ofRisks in a Plutonium Reactor,Wash. Post, Oct. 16, 1976,

�A, at 2, col. 2 (quoting confidential memo of Nuclear Policy Review Group on dangers of
plutonium reprocessing, the subject of GESMO).
118. See Natural Resources Defense Council v. NRC (GESMO), 539 F.2d 824, 838 (2d Cir.

1976) (expanded procedural rights proper in rulemaking dealingwith issues ofmajor importance),
cert, granted, 97 S. Ct. 1578 (1977).
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This heavy judicial responsibility exists despite the highly technical
facts involved in nuclear regulation. Courts should not defer
automatically to claimed agency expertise merely because of the
complexity of the considerations to be weighed. 119 NRC generic
rulemaking necessarily involves technical factual issues that cannot be
ignoredwhen reviewing the rationality ofpolicy decisions .

120Courts are
required by Congress to review NRC rulemaking; 121 this limited duty
must be executed122 because Congress itself lacks the resources to

adequately review agency decisions and thus far has refused to

establish review by specialized courts. 123 Moreover, judges must
review other equally technical agency decisions�a duty that is likely
to increase in a highly technological society. 124 In the last analysis,
there may be no workable alternative to judicial review that examines
a record's evidence for completeness.

125

Finally, the history of pro-industry bias that has characterized

previous commissions charged with regulating nuclear development
should also prompt judges to examine NRC decisions with a skeptical
eye. The old AEC had responsibility for the conflicting goals of

promoting atomic energy and regulating its use.
126 The Energy

119. See RCAv. United States, 341 U.S. 412, 422-24, 426 (1951) (Frankfurter, J.,dubitante)
(question of how public interest should be served regarding technically complex issue is not

necessarily a matter suited only for agency consideration); L. Jaffe, Judicial Control of
Administrative Action 576-81 (abr. student ed. 1965) (citing RCA).

120.' See Pedersen, supra note 22, at 49 (technical, factual and policy issues cannot be

separated if court is to review agency decision properly).
121. Atomic Energy Act of 1954, �189(b), 42 U.S.C. �2239(b) (1970).
122. Ethyl Corp. v. EPA, 541 F.2d 1, 68-69 (D.C. Cir.) (en banc) (Leventhal, J., statement)

(Congress imposed duty of review on courts; judges cannot abdicate responsibility because of

technical nature of subject), cert, denied, 426 U.S. 941 (1976); International Harvester Co. v.
Ruckelshaus, 478 F.2d 615, 633 (D.C. Cir. 1973) (Leventhal, J.) (Congress assigned duty of

review to court in belief that court was suitable and neutral forum).
123. See Leventhal, supra note 116, at 515-17 (time constraints limit primary review by

Congress; specialist courts subject to intense interest group pressures).
124. See, e.g., Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973) (reviewing

EPA setting of clean air standards for Portland cement plants); International Harvester Co. v.
Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973) (reviewing reasonableness of proposed EPA

automobile emissions standards in light of available technology). See generally Pedersen, supra
note 22, at 49, 60 (close factual review by courts unavoidable; they are only branch of

governmentwith time and freedom from political considerations to ensure reasonable decision).
125. See Ethyl Corp. v. EPA, 541 F.2d 1, 68-69 (D.C. Cir.) (en banc) (Leventhal, J., statement)

(on issues of substantive review judgesmust actwith restraint but cannot abdicate responsibility),
cert denied, 426 U.S. 941 (1976).
126. See R. Curtis & E. Hogan, supra note 30, at 25 (AEC had dual, conflicting role of

simultaneously promoting and regulating atomic energy program); Staff of Joint Comm. on
Atomic Energy,87th Cong., 1st Sess., 1 Improving the AEC Regulatory Process 47-48 (Jt.
Comm. Print 1961) (dual responsibilities pose unique strain on AEC).
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Reorganization Act of 1974 127 attempted to resolve this conflict by
assigning promotion and development of atomic energy to the Energy
Research and Development Administration (ERDA), and safety and

regulatory duties to the NRC. 128 This separation of functions has not

been entirely successful. The NRC's brief record indicates serious

problems of agency bias, 129 stifling of internal dissent, 130 and

managerial and organizational inefficiency.
131 For example, in the

ECCS hearings the dissenting views of some of the Commission's
staff were not disclosed until uncovered by cross-examination. 132

Occurrences such as these suggest the necessity formore than cursory
review.
In reviewing NRC generic rulemaking, a court should allow the

agency considerable flexibility in determining what procedures are

adequate. It should closely scrutinize the final decision, however, to
assure that the agency rulemaking has not been arbitrary and

capricious. To do this the reviewing court must carefully examine the
record and satisfy itself that the agency has addressed all pertinent
and important issues. Complex technical and factual questions will
necessarily arise in this close review. Ultimately the court must

attempt to ascertain that the evidence is complete and that the agency
has considered carefully and fairly all important questions raised.

APPLICATION OF CRITERIA TO STANDARDS OF REVIEW

LN GESMO AND UFC

The Second Circuit's deferential review of the a priori challenge to
the GESMO rulemaking procedures satisfies the general criteria for
judicial review of polycentric problems. The court held that because

127. 42 U.S.C. ��5801-5891 (Supp. V 1975).
128. See id. �5801(b)-(c) (ERDA given all energy development functions; Congress found

separation of regulatory and developmental functions to be in public interest).
129. See Common Cause, Serving Two Masters: A Common Cause Study of Conflicts of

Iinterest in the Executive Branch 27-29 (1976) (71% of top-level NRC employees formerly
employed by private energy-related companies; 65% came from private firms with nuclear
licenses or permits) ; Paul, Florida Nuclear Plant Case Raises Issues About Utilities

'

Influencing of
Regulators, Wall St. J., Jan. 11, 1977, at 48, col. 1 (staff accepts site studies prepared by industry,
fails to conduct independent investigation of alternative sites).

130. See Willard, Nuclear Regulatory Agency Criticized on Safety Issues, Wash. Post, Jan. 14,
1977, �A, at 4, col. 4 (NRC staffs warnings about safety of nuclear power plants ignored or

suppressed by Commission management).
131. See Staff of the Joint Comm. on Atomic Energy, 94th Cong., 2d Sess., Report on

Allegations Concerning Nuclear Safety 2, 7-9 (Dec. 3, 1976) (copy on file at the Georgetown Law
Journal) (ineffective lines of communication between management and staff, uncertainty about
promotion procedures, and ambiguous lines of responsibility cause management lethargy in
agency).
132. Cottrell, supra note 14, at 377-78; Freeman, supra note 40, at 152.
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of the magnitude and gravity of the specific isues in GESMO, the
NRC should provide the opportunity for cross-examination if the

legislative proceedings proved inadequate. 133 At the same time, the
court in GESMO recognized the complexity of the issues involved and
allowed the agency considerable flexibility in estabUshing pro
cedures. 134 Specifically stating that it assumed the NRC would apply
fairly the GESMO procedures outlined in its order,135 the court

affirmed them. 136 This deferential court standard indicates that a

priori challenges to rulemaking procedures will rarely succeed.
The District of Columbia Circuit's scrutiny of procedures applied in

the UFC hearings satisfies the general criteria as well. Judge Bazelon
conducted a painstaking examination of the testimony of the only
witness on high-level nuclear waste, Dr. Pittman. The court did not

intend to substitute its own judgment for that of the agency, but
rather to catalogue the facts supporting the agency's rule. 137 This

approach strikes a proper balance between limits on the court's policy
evaluation and the need for some judicial scrutiny in substantive
review. In response to specific challenges to the accuracy of a

completed generic rule, a reviewing court should examine the record
to ensure that the agency has adequately considered such challenges.
The court's review in UFC also satisfies the special requirements

for reviewing NRC rulemaking. Judge Bazelon was concerned with the

possibility of agency bias displayed by the hearing board's ready
acceptance of Dr. Pittman's pro-industry report in contrast to its

bristling rejection of intervenor fears of possible terrorist raids on

nuclear waste facilities. 138 The safety hazards of storing high-level
nuclear wastes also provoked close court scrutiny. 139 Finally, the

presence of complex technical nuclear issues did not deter the court;
it reviewed the evidence in a manner sufficient to assure that the

agency had not been arbitrary. 140

133. Natural Resources Defense Council, Inc. v. NRC (GESMO), 539 F.2d 824, 838-39 (2d
Cir. 1976), cert, granted, 97 S. Ct. 1578 (1977).
134. The court found as an undisputed fact that GESMO presents difficult and complex

questions and concluded that the agency should be given reasonable latitude in resolving such

questions. Id. at 838.
135. Id. at 840.
136. Id. at 846.
137. Natural Resources Defense Council, Inc. v. NRC (UFC), 547 F.2d633, 645 n.31 (D.C. Cir.

1976) (court review in UFC merely systematic catalog of record to ensure major issues

addressed), cert, granted sub nom. Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defense Council, Inc., 97 S. Ct. 1098 (1977).

138. Compare id. at 649-51, 649 n.48 with id. at 650 n.50.

139. Id at 638-39.
140. Id. at 644-45, 645 n.31 (court must immerse itself in record, but only to ensure agency

addressed salient questions).
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Although the courts in GESMO and UFC applied different

standards of review, each recognized the importance of agency

discretion in establishing procedures for generic rulemaking. The

District of Columbia Circuit did not adopt the same deferential

attitude toward the NRC procedures that the Second Circuit did in

GESMO because it had to review the procedures as applied�a crucial

difference. The court in UFC conducted a limited review of the

substantive record, and both courts were conscious of the special
considerations relevant to reviewing NRC generic rules. Both courts

thus met the general criteria by applying a flexible standard.

Judicial Review of Generic-Style Rulemaking by the

FPC AND THE FTC

The developing scope of review of NRC generic rulemaking is

consistent with congressional and judicial responses to rulemaking on

generic issues by several other federal regulatory agencies. The
Federal Power Commission and the Federal Trade Commission

recently have employed rulemaking procedures to resolve fact-related
issues formerly resolved in individual adjudicatory proceedings.
Although the scope of judicial review in this context has not been

developed fully, recent congressional and judicial action suggests a

standard of review similar to that found in GESMO and UFC.

FPC RULEMAKING

The evolution of the FPC's use of rulemaking procedures to resolve
the complex factual and policy issues in ratemaking mirrors the NRC

experience. Acting under the authority of the Natural Gas Act, the
Commission has utilized rulemaking procedures to establish areawide
rates.141 Originally, the FPC set rates by means of individual
adjudications, but circumstances rendered case-by-case ratemaking
unfeasible by the early 1960's.142 The FPC then began setting
141. 15 U.S.C. ��717c(a), 717d(a) (1970) (rates for natural gas shall be reasonable;

Commission has power to set reasonable rates); see Mobil Oil Corp. v. FPC (Mobil II), 483 F.2d
1238, 1246 (D.C. Cir. 1973) (successful challenge to FPC's use of informal rulemaking to set
minimum nationwide pipeline rates for liquid hydrocarbons; agency required to use some

adjudicatory procedures on remand); Phillips Petroleum Co. v. FPC, 475 F.2d 842, 844 (10th Cir.
1973) (unsuccessful a priori challenge to use of rulemaking to set areawide rates), cert denied, 414
U.S. 1146 (1974).
142. In 1954 the Supreme Court held that independent producers were natural gas companies

under the Natural Gas Act. Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672, 677 (1954). This
greatly increased the administrative burden of case-by- case ratemaking; by 1960 FPC ratemaking
had become the outstanding example of regulatory delay. Permian Basin Area Rate Cases, 390
U.S. 747, 755-58 (1968).
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areawide rates while continuing to use adjudicatory procedures. 143

Such methods later proved too time consuming for establishing
generic rate structures, and the Commission adopted less formal
rulemaking procedures instead. 144 These consisted of notice and
comment proceedings plus a conference at which affected parties
could raise other issues to be resolved in additional proceedings if
necessary. A GESMO-type a priori challenge to these procedures was

rejected in Phillips Petroleum Co. v. FPC. 145 InMobil Oil Corp. v. FPC
(Mobil II), 146 however, involving a challenge to a completed ratemaking
proceeding, the District of Columbia Circuit construed the Natural
Gas Act to require additional hybrid procedures that would allow the

agency to test fully the reliability of the evidence presented. 147 The
court's expansive opinion on the requirement for hybrid procedures
was a response to the inadequacy of the rulemaking process as

applied by the FPC.148 This response paralleled Judge Bazelon's
opinion in UFC. Mobil went further than UFC by explicitly requiring
additional procedures; as a result, it has been roundly criticized. 149 It
also concluded, however, that procedures should be tailored to reflect

143. This generic ratemakingwith adjudicatory procedures was upheld by the Supreme Court
in the Permian Basin Area Rate Cases, 390 U.S. 747, 770, 776-77 (1968).

144. See Phillips Petroleum Co. v. FPC, 475 F.2d 842, 844 (10th Cir. 1973) (FPC's institution
of informal rulemaking is a drastic change), cert denied, 414 U.S. 1146 (1974).

145. Id. at 846, 852. The court concluded that the proposed procedures were reviewable and
that the controlling statutes permitted informal hearings on quasi-legislative issues. Id. at 847-48,
852. It characterized the procedures adopted by the FPC as informal although, strictly speaking,
they went beyond the minimum requirements of section 553 of the APA. Id. at 846. The court's
standard of review is equally applicable to both hybrid and informal rulemaking, however. The
court's primary concern at this a priori review stage was whether the procedures were so

inherently unfair that they precluded due process . Knot, the agencywas free to choose procedures
it deemed appropriate. Id. at 850.
146. 483 F.2d 1238 (D.C. Cir. 1973).
147. Id. at 1258-60, 1262-64.
148. The FPC in the Mobil ratemaking proceeding announced simply that it was considering

general ratemaking policy on liquid hydrocarbons and provided only for an informal conference to
discuss the proposed policy. On the basis of these general procedures, the Commission

promulgated a rule establishing a specific rate schedule. Id. at 1243-46.
149. See K. Davis, supra note 17, � 6.01-3, at 179 (Mobil opinion goes too far); Wright, supra

note 2, at 384 (Mobil represents ad hoc procedural review which is legally invalid); Comment,
Ratemaking InformalRulemaking under theNatural GasAct, 74 Colum. L. Rev. 752, 775 (1974)
(court's imposition of hybrid procedures as inMobil will inhibit agency flexibility). But see Note,
FPC Ratemaking: Judicial Control ofAdministrative Procedural Flexibility, 1974 Duke L.J. 326,
35 1 -52 (Mobil courtmay have erred in not imposing formal procedural requirements of the APA).

Cases before and after theMobil IIopinion have suggested that notice and comment procedures
may be sufficient in areawide ratemaking. See American Public Gas Ass'n v. FPC, 498 F.2d 718,
723 (D.C. Cir. 1974) (per curiam) (no right of cross-examination because informal procedures
gave plaintiffs adequate opportunity to participate; Mobil II distinguished because instant case

provided adequate notice); Mobil Oil Corp. v. FPC(Mobil I), 469 F.2d 130, 138-39 (D.C. Cir.

1972) (APA and Natural Gas Act do not require more than notice and comment procedures for
rule on areawide rates), cert denied, 412 U.S. 931 (1973).
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the intricacies of specific issues, a proposition which is in accord with

the GESMO analysis.160

FTC RULEMAKING: THE FEDERAL TRADE COMMISSION

IMPROVEMENT ACT

Perhaps the most advanced congressional analysis of procedures
for generic rulemaking and the proper scope of judicial review appears
in the Federal Trade Commission Improvement Act,151 which clarifies
the FTC's substantive rulemaking power to permit prospective
definition of specific acts constituting unfair trade practices. 152 The
law affirms the 1973 District of Columbia Circuit decision inNational
Petroleum Refiners Association v. FTC, 153which approved substantive

rulemaking by the FTC. 164Prior to this decision and the Act, the FTC
used case-by-case adjudication to define unfair trade practices.155
Section 57a(b) of the Act provides for FTC rulemaking using notice
and comment procedures with an additional informal hearing.
Supplementary adjudicatory procedures, including cross-examination
and opportunity for rebuttal, are mandated whenever disputed issues
of material fact exist and the Commission considers additional
procedures both appropriate and necessary for a full and true

disclosure. 156 This two-tiered structure for rulemaking on generic
issues parallels the GESMO procedures. 157

150. Mobil Oil Corp. v. FPC (Mobil II), 483 F.2d 1238, 1252 (D.C. Cir. 1973).
151. 15 U.S.C. �57a (Supp. V 1975); see K. Davis, supra note 17, �6.01-6 (Act represents high

water mark in advanced thinking on cross-examination in rulemaking).
152. 15 U.S.C. �57a(a)(l)(B) (Supp. V 1975).
153. 482 F.2d 672 (D.C. Cir. 1973), cert denied, 415 U.S. 951 (1974).
154. Id. at 697-98.
155. The FTC was severely criticized for its use of case-by-case adjudication. See ABA

Commissionto Study the Federal Trade Commission,Report 28, 34 (1969) (problems of delay
plague FTC; Commission must avoid excessive reliance on case-by-case enforcement); Note, The
Federal Trade Commission and Reform of the Administrative Process, 62 Colum. L. Rev. 671, 697
(1962) (adjudicatory process used by FTC is inappropriate procedure to deal with industrywide
practices). In 1973 the United States Court of Appeals for the District of Columbia Circuit

approved the FTC's assertion of substantive rulemaking powers by construing the unamended
Federal Trade Commission Act to authorize rulemaking by the Commission. National Petroleum
Refiners Ass'n v. FTC, 482 F.2d 672, 698 (D.C. Cir. 1973), cert denied, 415 U.S. 951 (1974);
Kestenbaum, supra note 4, at 684-85; see 15 U.S.C. �46(g) (1970) (conferring authority to make
rule in order to carry out purposes of the Federal Trade Commission Act).
156. Federal Trade Commission Improvement Act �202(a), 15 U.S.C. �57a(b)-(c) (Supp. V

1975).
157. See note 67, supra and accompanying text. Recent experiences with the new statute

suggest that the ambiguity in the disputed material fact test may cause the agency to add

unnecessary adjudicatory procedures, particularly when it attempts to determinewhat issues will
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The Act also prescribes the standard of judicial review for FTC
generic rules.168 Section 57a(e) allows review under APA criteria but
specifically excludes the substantial evidence test as the standard of
review. 159 Instead, the primary standard for substantive review of an
FTC rule is the arbitrary and capricious test.160 The court may
overturn the FTC's denial or limitation of additional adjudicatory
procedures if the denial precluded determination of disputed facts
that were necessary for a fair determination.

161 This procedural review
comports with the philosophy of the court in UFC, which criticized the
NRC's failure to explore facts that were necessary for a thorough
ventilation of key issues.

Conclusion

The ideal hybrid procedural model for generic rulemaking remains
uncertain. UFC suggests that the relatively informal procedures
originally used by the NRC will suffice if applied fairly. GESMO

provides a complex two-step procedural model that remains basically
untested despite the Second Circuit's explicit sanction. The GESMO
plan may prove successful in application, but the problem of

determining in advance which issues require full cross-examination�a

difficulty found in the similar elaborate structure instituted by the FTC
Improvement Act�may haunt the NRC proceedings. The FPC ex

periment in Phillips, Judge Bazelon 's comments in UFC, and the
Second Circuit's dicta in GESMO all emphasize that a precise set of

hybrid procedures is not as important as a fair and evenhanded

require cross-examination before any initial hearing. See Kestenbaum, supra note 4, at 699-701
(preliminary study of FTC rulemaking on vocational schools indicates difficulty of deciding in
advance what issues need trial-type proceeding; hearing officer in effect permitted cross-

examination on any issue). The preliminary results of a study of FTC rulemaking conducted by
Professor Barry Boyer for the Administrative Conference seem to confirm Professor
Kestenbaum's analysis, but Professor Boyer cautions that further Commission preparation
before the hearing might alleviate part of the problem. Telephone interviewwith Professor Barry
Boyer, Consultant to the Administrative Conference (Mar. 3, 1977). Perhaps the GESMO system,
which provides for an initial round of legislative hearings, might eliminate the difficulty of

determining in advance what issues require cross-examination.

158. To date, the Commission has not promulgated a final rule that would be eligible for court
review. Telephone interview with Professor Barry Boyer, Consultant to the Administrative
Conference (Mar. 3, 1977).
159. 15 U.S.C. �57a(e)(3), (5)(c) (Supp. V 1975).
160. Id. at �57a(e)(3).
161. Id. at �57a(e)(3)(B)(ii).
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application of procedures that fully air the major objections to

proposed generic rules.

Similarly, the standards of judicial review applied in GESMO and
UFC illustrate that no single verbal formulation will suffice. Rather,
the standard of review is a flexible one, varying with the posture and
facts of each case. The Second Circuit in GESMO reviewed an a priori
challenge to the procedures on their face under .a deferential
reasonableness standard.162 The District of Columbia Circuit in UFC
reviewed a challenge to a completed generic rule under the stricter

thorough ventilation standard. 163 Although each court employed a

different scope of review, both were sensitive to the need for accuracy
in highly technical factfinding, to the importance of the safety issues,
and to the evidence of agency bias in the proceeding�specific factors
that will trigger closer judicial scrutiny of the generic rulemaking.
Finally, both courts were careful to acknowledge the need for agency
flexibility in resolving complex generic issues. UFC further demon
strates that part of the continuing debate over standards for review,
the substantive versus procedural dichotomy, is illusory. To fulfill the
APA's requirements and the policy underlying judicial review of
administrative action, courts must examine both the substance and

procedures of rulemaking. 164 Judge Bazelon's majority opinion,
although clothed in procedural review garb, in fact examined the
substantive record on nuclear waste disposal as well as the fairness of
the procedures as applied. 166 The disagreement, therefore, is more

semantic than legal.
Courts must identify more precisely specific factors such as agency

bias or the public importance of the issues that will trigger closer
judicial review. Otherwise, the current flexible standard of review that

merges procedural and substantive review and is contingent upon the
special facts of each case will provide no firm guidelines to judges or
counsel in future cases.

Norman A. Dupont

162. 539 F.2dat840.
163. 547 F.2d at 653-54, 654 n.58.
164. See notes 99-101 supra and accompanying text.
165. See notes 84-87 supra and accompanying text.



 



THE IMPACT OF EXPUNGEMENT
RELIEF ON DEPORTATION OF ALIENS
FOR NARCOTICS CONVICTIONS

Section 241(a) of the Immigration and Nationality Act of 1952

(LNA)1 provides for deportation from the United States of aliens
convicted of any offense relating to the illicit possession of narcotic

drugs or marijuana. 2 Because Congress failed to define the term

"convicted" as used in this provision, courts have had difficulty
determining when a conviction is sufficiently final to trigger
deportation. 3This difficulty has been compounded by the existence of
state expungement provisions,4 which release persons from civil
disabilities resulting from a criminal conviction5 and, in some states,

1. 8 U.S.C. �1251(a)(ll) (1970).
2. The statute provides that:

(a) Any alien in the United States . . . shall, upon the order of the Attorney
General, be deported who�

(11) is, or hereafter at any time after entry has been, a narcotic drug
addict, or who at any time has been convicted of a violation of, or a

conspiracy to violate, any law or regulation relating to the illicit

possession of or traffic in narcotic drugs or marihuana ....

Id.
3. Will v. INS, 447 F.2d 529, 531 (7th Cir. 1971) (conviction obtains upon entry of plea or

verdict of guilty, imposition of sentence, exhaustion, or waiver of appeal); see Pino v. Landon,
349 U.S. 901, 901 (1955) (per curiam) (conviction lacked sufficient finality to support a

deportation order). Courts also have had problems construing other provisions of the Act. See,
e.g., Lok v. INS, 548 F.2d 37, 38 (2d Cir. 1977) (INS and courts must disentangle "baffling
skein" of INA's provisions; problems construing section 212(c)); DeLeon v. INS, 547 F.2d 142,
143 (2d Cir. 1976) (problems construing section 241(f)); Lennon v. INS, 527 F.2d 187, 189 (2d
Cir. 1975) ("labyrinthine" provisions of Act; problems construing section 212(a)(23)).

4. See, e.g., Cal. Penal Code �1203.4 (West Cum. Supp. 1975-1976) (upon successful
completion of probation or early discharge, offender is released from all penalties resulting from
conviction, guilty verdict is set aside and accusation is dismissed); N. H. Rev. Stat. Ann. ch.
651:5 (Supp. 1973) (upon compliance with conditions of probation or conditional discharge
sentence, record of conviction and sentence can be annulled for all purposes, except for sentence
determination upon subsequent conviction); Tex. Crim. Pro. Code Ann. tit. 42.12, �7 (Vernon
Supp. 1975-1976) (upon satisfying certain conditions, defendant released from all penalties
relating to offense; conviction may be introduced if defendant is convicted of another crime).
5. See Gonzalez de Lara v. United States, 439 F.2d 1316, 1318 (5th Cir. 1971) (conviction not

erased under Texas Criminal Code; statute merely releases convicted alien from certain
penalties); Garcia-Gonzales v. INS, 344 F.2d 804, 808 (9th Cir.) (sheer fiction that conviction
wiped out under California Penal Code section 1203.45; statute rewards convicted alien for good
behavior during probation by releasing certain penalties), cert, denied, 382 U.S. 840 (1965);
notes 56-60 infra and accompanying text.

1325
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totally eradicate the conviction. 6 In 1959, the Attorney General held
that state expungement statutes do not prevent deportation under
section 241(a)(ll) for narcotics convictions,7 and since that time the
Board of Immigration Appeals (Board) 8 and the United States courts
of appeals have followed the Attorney General's view.9 In recent

years, however, courts and the Board have ruled that convictions
automatically expunged under the Federal Youth Correction Act
(FYCA) 10

or its state equivalents 11 did not trigger the deportation
sanction of section 241(a)(ll). As a result, whether deportation would
occur following a narcotics conviction often depended on the type of

expungement relief available.
Last year the United States Court of Appeals for the Second Circuit

held in Rehman v. INS12 that a New York State conviction for

possession ofmarijuana that was accompanied by a certificate of relief
from disabilities 13 was not a "conviction" requiring deportation under
section 241(a)(ll). 14 Writing for the majority, Judge Lumbard

6. See In re Lima, No. 2490, at 7 (Bd. Imm. App. Apr. 16, 1976) (interim decision) (sealing of.
conviction under section 1203.45 of California Penal Code allows total erasure of conviction
from all state files); notes 88-89 infra and accompanying text.

7. In re A�F� . 8 I. & N. Dec. 429, 446 (AG. 1959).
8. The Board, as part of the Department of Justice, is under the supervision of the Deputy

Attorney General and has power under the immigration and nationality laws to hear appeals
from the Immigration and Naturalization Service (INS) concerning alien exclusion and

deportation, administrative fines and penalties, petitions to classify aliens, and adjustment of
alien status. 8 C.F.R. �� 3.1(a)-3.1(b) (1977). Board decisions are final unless referred to the

Attorney General at the request of the Board, the Commissioner of the INS, or the Attorney
General himself. Id. �� 3.1(h)(l)(i)-3.1(h)(l)(iii).
9. See, e.g., Kolios v. INS, 532 F.2d 786, 787 & n.l, 790 (1st Cir.) (In re A�F� is basis for

affirming Board's decision that Texas juvenile expungement provision does not bar

deportation), cert, denied, 429 U.S. 884 (1976); Gonzalez de Lara v. United States, 439 F.2d

1316, 1318 (5th Cir. 1971) (Texas adult expungement provision does not bar deportation);
Cruz-Martinez v. INS, 404 F.2d 1198, 1199-1200 (9th Cir. 1968) (In re A�F� is basis for

affirming Board's decision that California juvenile expungement provision does not bar

deportation), cert, denied, 394 U.S. 955 (1969).
10. 18 U.S.C. �� 5005-5026 (1970); see Mestre Morera v. INS, 462 F.2d 1030, 1032 (1st Cir.

1972) (expungement under FYCA bars deportation under section 241(a)(ll)). But cf.
Hernandez-Valensuela v. Rosenberg, 304 F.2d 639, 640 (9th Cir. 1962) (mere possibility of

expungement under FYCA does not bar deportation of alien narcotics offender).
11. See In re Lima, No. 2490, at 7 (Bd. Imm. App. Apr. 16, 1976) (interim decision) (sealing of

youth's conviction under section 1203.45 Of California Penal Code bars deportation); In re

Andrade, No. 2276, at 2 (Bd. Imm. App. Apr. 5, 1974) (interim decision) (expungement of
youth's conviction under California Welfare and Institutions Code bars deportation).

12. 544 F.2d 71 (2d Cir. 1976).
13. A certificate of relief from disabilities under New York law frees an offender from

automatic forfeiture of any privilege or right by any judicial or administrative authority, but may
subject the offender to discretionary forfeiture. N.Y. CORREC. Law �701 (McKinney Supp.
1976-1977).
14. 544 F.2d at 72.
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concluded that deportation would be contrary to the purpose of the

New York expungement law15 and emphasized that Rehman might
have avoided deportation were he tried in federal court because he

was eligible for treatment under the FYCA. 16 The Rehman court's

analysis raises grave questions as to the appropriate use of state

expungement provisions with varying nuances and policies in

deportation cases governed by federal immigration law. Moreover, the
Second Circuit's reliance on federal expungement policy, despite the

inapplicability of FYCA provisions to the facts of the case, merits
close scrutiny because widespread utilization of this practice would
extend federal expungement relief far beyond its congressionally
intended limits. Instead of the strained analysis employed by the
Rehman court, a better approach might be to apply a uniform national

policy governed by the availability of expungement relief in federal
courts rather than possibly divergent state provisions.

Judicial Construction of Deportation Statutes

The Supreme Court has long recognized the plenary power of

Congress 17 to formulate policies dealing with aliens. 18No state statute

may contravene this power,
19 which is closely interwoven with the

congressional powers over national sovereignty, foreign relations, and
national security. 20 Specifically, Congress may enact laws dealing with
15. The New York expungement law ensures that a conviction of a juvenile will not lead to

automatic, indirect sanctions with no chance for appeal on the merits of the individual case. Id.
at 73 & n.3.
16. Id. at 74.
17. U.S. Const, art. I, �8, cl. 4 (immigration and naturalization clause).
18. The Court has repeatedly emphasized the limited scope of judicial inquiry into

immigration legislation. E.g., Fiallo v. Bell, 97 S. Ct. 1473, 1478-79 (1977) (conditions of entry
and right of aliens to remain solely the resonsibility of Congress and wholly outside power of
courts to control); Hampton v. Mow Sun Wong, 426 U.S. 88, 101 n.21 (1976) (power over aliens
is of a political character and subject only to narrow judicial review); Shaughnessy v. Mezei, 345
U.S. 206, 210 (1953) (power to expel or exclude aliens is sovereign attribute exercised by
political departments and largely immune from judicial control); Harisiades v. Shaughnessy, 342
U.S. 580, 584-91 (1952) (Congress entrusted with formulating policies concerning aliens;
judiciary rarely interferes); Oceanic Navigation Co. v. Stranahan, 214 U.S. 320, 339 (1909)
(legislative power of Congress more complete over admission of aliens than over any other
conceivable subject).
19. Hines v. Davidowitz, 312 U.S. 52, 66 (1941) (Pennsylvania alien registration statute

preempted by federal statute; state cannot conflict or interfere with, curtail, or complement
federal law).
20. Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 (1952) (policies concerning aliens relate

to foreign relations, war power, and maintenance of democracy); see Galvan v. Press, 347 U.S.
522, 531-32 (1954) (aliens' entry and right to remain closely concerned with political matters of
government); Mahler v. Eby, 264 U.S. 32, 39 (1924) (right to expel aliens within sovereign
power). See generally Note, Immigrants, Aliens, and the Constitution, 49 Notre Dame Law. 1075,
1076-87 (1974) (immigration law reflects federal interests in public health and safety, protection
of public morals, fiscal integrity, and national security).
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aliens, setting terms and conditions for their entry and right to
remain,21 excluding them,22 deporting them for crimes23 or for
undesirable traits or activities, 24 and authorizing enforcement of these
policies by officials of the executive branch.26
In construing these laws, courts have been particularly cautious

with deportation statutes. Although not penal in character, 26 these
statutes may lead to banishment or exile and cause severe hardship to
the alien. 27 Because of these potentially harsh results, courts have
required that enforcement of deportation provisions comply with due

process procedural safeguards. 28 In addition, courts often have
construed ambiguities in such provisions in favor of the alien.29

21. Takahashi v. Fish & Game Comm'n, 344 U.S. 410, 419 (1948) (Congress has broad
constitutional powers to determine which aliens to admit, the period they may remain, the terms
and conditions of naturalization, and to regulate their conduct before naturalization).
22. See, e.g., Kleindienst v. Mandel, 408 U.S. 753, 766, 770 (1972) (exclusion of Communist

upheld under INA); Boutilier v. INS, 387 U.S. 118, 119, 123 (1967) (exclusion of homosexual

upheld under INA); Shaughnessy v. Mezei, 345 U.S. 206, 210, 216 (1953) (exclusion of alien
whose entry prejudicial to public security upheld under Passport Act of 1918).
23. Mahler v. Eby, 246 U.S. 32, 39-41 (1924) (deportation of convicted alien upheld under

Alien Act of 1920).
24. Galvanv. Press, 347 U.S. 522, 531-32 (1954) (deportation of Communist resident alien

upheld under Internal Security Act of 1950); Lavoie v. INS, 418 F.2d 732, 736 (9th Cir. 1969)
(alien excludable due to psychopathic personality evidenced by engagement in homosexual

acts), cert, denied, 400 U.S. 854 (1970); Guiney v. Bonham, 261 F. 582, 586 (9th Cir. 1919)
(alien advocating unlawful destruction of property deportable).
25. Oceanic Steam Navigation Co. v. Stranahan, 214 U.S. 320, 336 (1909) (Congress has full

power to authorize executive officers to levy fines for failure to conduct medical examinations of
aliens at ports).
26. See Mahler v. Eby, 264 U.S. 32, 39 (1924) (deportation statute not designed to punish

convicted aliens but to rid country of persons threatening safety and welfare of society).
27. See Delgadillo v. Carmichael, 332 U.S. 388, 391 (1947) (deportation equivalent to exile);

Ng Fung Ho v. White, 259 U.S. 276, 284 (1922) (Brandeis, J.) (deportation can deprive alien "of
all that makes life worth living"); Lok v. INS, 548 F.2d 37, 39 (2d Cir. 1977) (severity of

deportation surpasses all but most draconian criminal penalties); Lennon v. INS, 527 F.2d 187,
193 (2d Cir. 1975) (same).
28. Galvanv. Press, 347 U.S. 522, 531 (1954); seeWongYang Sung v. McGrath, 339 U.S. 33,

53 (1950) (deportation proceedings must comply with requirements of APA). EMS regulations
require the agency to serve aliens with an order to show cause why they should not be deported
and with notice of the scope of the deportation hearings. 8 C.F.R. �242.1 (1977). The notice
must state the alleged crime for which the alien is subject to deportation. Id. An evidentiary
hearing is held before a special inquiry officer of the Service, id. �242.16. Nevertheless, because
of its broad power over immigration and naturalization,Congress can make rules for aliens that
would be unacceptable if applied to citizens. Mathews v. Diaz, 426 U.S. 67, 77-80 (1976) (due
process clause does not require that aliens enjoy all advantages of citizenship); see Comment,
Due Process Issues: Failure to Warn that DeportationMay Result From Guilty Plea, 26 Hastings
L.J. 1299, 1309-10 (1974) (no right to appointed counsel at government expense; no case-by-
case determination whether alien may remain despite deportable crime).
29. INS v. Errico, 385 U.S. 214, 225 (1966); Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948);

Lennon v. INS, 527 F.2d 187, 193 (2d Cir. 1975); Barker v. Gonzales, 347 U.S. 637, 642-43

(1954) (deportation statutes strictly construed in favor of alien; technical words given usual
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Whether courts strictly construe statutes requiring deportation for

narcotics convictions depends heavily on their interpretation of
section 241(a)(ll),30 and this interpretation derives from the legisla
tive history of that section.31

LEGISLATIVE HISTORY OF SECTION 241(a)(ll)

In enacting the Immigration Act of 19 17, 32 Congress intended that
aliens be deported upon conviction of a narcotics offense or of a crime
involving moral turpitude.33 The 1940 amendments to the Act
eliminated sentencing as a prerequisite to deportation and extended
the deportation sanction to aliens convicted of state as well as federal
offenses. 34 The Immigration and Nationality Act of 1952 incorporated
these provisions in sections 241(a)(ll)35 and 241(a)(4).36

technical meaning); cf. Costello v. INS, 376 U.S. 120, 148 (1964) (White, J., dissenting) (ambigu
ities resolved in favor of the deportee, but Court should follow unambiguous expression of

congressional purpose with regard to sections 241(a)(4) and 241(b)). Contra, Barber v. Gonzales,
347 U.S. 637, 643 (1954) (Minton, J., dissenting) (strict construction in favor of the alien
criminal is against public policy).
30. See, e.g., Kolios v. INS, 532 F.2d 786, 791 (1st Cir.) (McEntee, J., dissenting)

(construction of section 241(a)(ll) in favor of alien; legislative history does not address state

expungement laws), cert, denied, 429 U.S. 884 (1976); Kelly v. INS, 349 F.2d 473, 479 (9th Cir.)
(Ely, J., dissenting) (amended section 241(b) exemption of narcotics offenders with pardon or

judicial recommendation of leniency from nondeportation should not prevent state expungement
provision from barring deportation under section 241(a)(ll)), cert denied, 382 U.S. 840 (1965).
31. See Will v. INS, 447 F.2 d 529, 531 (7 th Cir. 1971) (legislative history unclear with regard

to intended meaning of term "convicted" in section 241(a)(ll)); Hoy v. Mendoza-Rivera, 267
F.2d 451, 452 (9th Cir. 1959) (congressional intent unclear from legislative history of section

241(a)(ll)).
32. Immigration Act of 1917, Pub. L. No. 64-301, 39 Stat. 889 (codified at 8 U.S.C. �� 1101-

1503 (1970)).
33. 8 U.S.C. � 1251(a)(4), (11) (1970).
34. Alien Registration Act of 1940, ch. 439, �21, 54 Stat. 673; see In re A�F�, 8 I.&N. Dec.

429, 445-46 (A.G. 1959) (1940 amendments indicate congressional strengthening of deportation
laws for aliens convicted of narcotics offenses); H.R. Rep. No. 994, 76th Cong., 3d
Sess. 7 (1939); 86 Cong. Rec. 92, 94 (1939) (remarks of Sen. Russell) (no present law provides
for deportation of any alien guilty of state narcotics offense).
35. Immigration and Nationality Act, ch. 477, �241(a)(ll), 66 Stat. 204 (1952) (current

version at 8 U.S.C. �1251(a)(ll) (1970)); see note 2 supra.
36. Immigration and Nationality Act, ch. 477, � 241(a)(4), 66 Stat. 204 (1952) (current

version at 8 U.S.G � 1251(a)(4) (1970)). Section 241(a) provides in part:

(a) Any alien in the United States . . . shall, upon the order of the Attorney
General, be deported who�

(4) is convicted of a crime involving moral turpitude committed
within five years after entry and either sentenced to confinement or
confined therefore in a prison or corrective institution, for a year or
more, or who at any time after entry is convicted of two crimes
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Although the narcotics section, 241(a)(ll), is closely related to the
section covering crimes for moral turpitude, 241(a)(4), the judicial
treatment of expungement provisions differs under each. 37 A further
difference between the provisions results from the unequal impact of
section 241(b) of the Act, which provides relief from deportation for
crimes of moral turpitude if the alien has been granted a full and
unconditional pardon by the President or a governor, or if the
sentencing court has recommended against deportation. 38 In the 1952

Act, section 241(b) contained no reference to narcotics offenses, 39 but
the section was amended as part of the Narcotic Control Act of 1956 40

to explicitly exclude its application to narcotics offenses under section
241(a)(ll). 41 Courts frequently cite this amendment as demonstrating
a congressional intent to be harsh with alien narcotics offenders and to

preclude the use of state expungement provisions in narcotics cases.
42

involving moral turpitude, not arising out of a single scheme of
criminal misconduct, regardless of whether confined therefor ....

8 U.S.C. �1251(a)(4) (1970).
The aim of section 241(a)(4) was to expel aliens with socially undesirable traits. Pino v.

Nicolls, 215 F.2d 237, 243 (1st Cir. 1954), rev'd on other grounds sub nom. Pino v. Landon, 349
U.S. 901 (1955) (per curiam).
37. Expungement provisions generally prevent deportation under section 241(a)(4) for crimes

of moral turpitude. Moreover, although crimes ofmoral turpitude include many serious offenses,
aliens convicted of such crimes have been treated less harshly than alienmarijuana and narcotics
offenders. See Kelly v. INS, 349 F.2d 473, 479-80 (9th Cir.) (Ely, J., dissenting) (expungement
under section 1203.4 of the California Penal Code of any crime except narcotics offense bars

deportation; expungement of conviction for marijuana possession, therefore, should have same

effect), cert, denied, 382 U.S. 932 (1965); notes 82-85 infra and accompanying text.

38. 8 U.S.C. � 1251(b) (1970).
39. Immigration and Nationality Act, ch. 5, � 241(b), 66 Stat. 204 (1952).
40. Narcotic Control Act of 1956, ch. 629, � 301(c), 70 Stat. 575.
41. Section 241(b) provides that "the provisions of this subsection shall not apply in the case

of any alien who is charged with being deportable from the United States under section (a)(l 1) of
this section." 8 U.S.C. �1251(b) (1970).
42. See, e.g., Kelly v. INS, 349 F.2d 473, 474 (9th Cir.) (congressional intent not to bar

deportation of state expunged offender; expungement under California Penal Code ofmarijuana
conviction does not bar deportation), cert, denied, 382 U.S. 932 (1965); In re A�F�, 8 I. & N.
Dec. 429, 445-46 (A.G. 1959) (1940 and 1956 amendments evidence intent to strengthen
deportation laws for alien narcotics offenders; state expungements immaterial under section

241(a)(ll)).
Section 2 1 2 (c) of the LNA provides the Attorney Generalwith discretion to bar from deportation

aliens who are convicted of certain crimes, including narcotics and marijuana violations, and who
have voluntarily proceeded abroad. Under this provision the Attorney General may permit such
aliens who wish to return to a "lawful unrelinquished domicile of seven consecutive years" to
reenter the United States despite grounds for exclusion. 8 U.S.C. � 1182(c) (1970). One ground
for exclusion corresponds to the offenses of section 241(a)(ll). See 8 U.S.C. � 1182(23) (1970)
(exclusion for possession of narcotic drugs or marijuana). Although section 212(c) relief by its
terms is available only to excludable aliens who seek readmission to the United States, the
Second Circuit has held that section 212(c) extends to aliens who have not left the United States
after their initial entry. Francis v. INS, 532 F.2d 268, 270, 273 (2d Cir. 1976) (resident alien
deportable under section 241(a)(ll) may apply to Attorney General for discretionary relief
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The legislative history reveals, however, that Congress intended the

1956 amendment to preclude judicial recommendations against
deportation in narcotics cases,

43 and did not consider the possible
impact of expungement provisions.

44

The Narcotic Control Act of 1956 also included an amendment to

section 241(a)(ll) that made conspiracy to violate any narcotics law

or the illicit possession of narcotics additional grounds for deporta
tion. 45 After the United States Court of Appeals for the Ninth Circuit

held that amended section 241(a)(ll) did not mandate deportation
for simple possession of marijuana,46 Congress further amended the

section to make illicit possession of marijuana a deportable offense. 47

Thus, amended section 241(a)(ll) provides for deportation if the
alien is convicted of violating any law relating to narcotics or

marijuana; yet neither the statute nor the legislative history defines

the scope and meaning of the operative term "convicted."48 As a

under section 212(c)). The court reasoned that distinguishing for purposes of section 212(c)
between aliens convicted of certain crimes who choose to temporarily proceed abroad and aliens

similarly convicted who choose to remain in the United States constitutes a denial of equal
protection. Id. at 273; see Vissian v. INS, 548 F.2d 325, 329 n.4 (10th Cir. 1977) (dictum)
(section 212(c) relief available in section 241(a)(ll) deportation proceedings); cf. Lok v. INS,
548 F.2d 37, 40-41 (2d Cir. 1977) (permanent resident alien status for full seven years not

necessarily required for deportable narcotics offender to obtain section 212(c) relief).
43. Conf. Rep. No. 2546, 84th Cong., 2d Sess. 17, reprinted in [1956] U.S. Code Cong. & Ad.

News 3315, 3321. The 1956 amendment was precipitated by the decision in United States ex

rel De Luca v. O'Rourke, 213 F.2d 759, 764-65 (8th Cir. 1954) (judicial recommendation bars

deportation of alien narcotics offender under LNA of 1952; under 1952 Act, narcotics violation
considered crime of moral turpitude). The Eighth Circuit reasoned that there was no clear cut

authority in section 241(b) of the Act requiring deportation, and decided in favor of the alien. Id.
at 765. Congress responded by amending the Act.
44. See In re Andrade, No. 2276, at 12 (Bd. Imm. App. Apr. 5, 1974) (interim decision)

(appendix letter from Solicitor General to General Counsel of INS.) (1956 amendment did not

exclude narcotics offenses from settled policy of not treating expunged convictions as triggering
deportation).
45. Narcotic Control Act of 1956, Pub. L. No. 84-728, �301(b), 70 Stat. 575; see Conf. Rep.

No. 2546, supra note 43, at 17, [1956] U.S. Code Cong. & Ad. News, at 3321.
46. Hoy v. Rojas-Gutierrez, 267 F.2d 490, 490 (9th Cir. 1959); Hoy v. Mendoza-Rivera, 267

F.2d 451, 452 (9th Cir. 1959).
47. Act of July 14, 1960, Pub. L. No. 86-648, �9, 74- Stat. 505 (codified at 8 U.S.C.

�241(a)(ll) (1970)). The legislative history makes clear that congressional concern over

marijuana violations was as great as the concern over violations of narcotic drug laws, and that
Congress intended the 1960 change in the language of section 241(a)(ll) from "narcotic drugs"
to "narcotic drugs or marihuana" to overrule the Ninth Circuit decision. S. Rep. No. 1651, 86th
Cong., 2d Sess. 2, reprinted in [1960] U.S. Code Cong. & Ad. News 3134, 3134-35.
48. See Will v. INS, 447 F.2d 529, 531 (7th Cir. 1971) (nothing in legislative history sheds

light on the meaning of term "convicted"). While "convicted" was not included in the Act's
statutory definitions, other federal statutes have provided an explicit definition of the term. See
Federal Youth Corrections Act, � 2, 18 U.S. C. � 5006(h) (1970) (conviction means the judgment
on a verdict or finding of guilty,a plea of guilty, or a plea of nolo contendere); Narcotic Addict
Rehabilitation Act of 1966, Pub. L. No. 89-793, �2901, 80 Stat. 1438 (codified at 28 U.S.C.
�2901(f) (1970), 18 U.S.C. �4251(e) (1970)) (definitions of terms "convicted" and "conviction"
exclude a final judgment that has been expunged by pardon, reversed, set aside, or otherwise
rendered nugatory).
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result, courts have generally defined "convicted" according to federal
law. 49 In Pino v. London, 50 however, the Supreme Court held that the
status of an alien's "on file" conviction under a unique Massachusetts
criminal procedure was insufficiently final to support an order of
deportation under section 241(a)(4).51 The Court reasoned that under
state law the case might later be called up for imposition of sentence,
at which time the alien defendant could appeal the sentence and
secure a trial de novo in state court. 52 The Court construed the term
"convicted" in section 241(a)(4)53 as requhing that opportunities for
direct review in the criminal proceedings be exhausted. Although the
Court in Pino did not discuss the meaning of the term "convicted"
under section 241(a)(ll),55 it made clear that the federal decision to

deport must go beyond the mere fact of a state conviction.
In the absence of explicit indication of congressional intent, it is

unclear whether the term "convicted" should be defined solely in

accordance with federal law, without reference to the state laws

incorporated in the deportation statute by the 1940 amendments.56
The Supreme Court has generally assumed that, in the absence of
clear indication to the contrary, Congress does not intend to make

49. See, e.g., Rehman v. LNS, 544 F.2d 71, 72 (2d Cir. 1976) (construction of a term in a

federal immigration statute is an issue of federal law); Garcia-Gonzales v. LNS, 344 F.2d 804,
807 (9th Cir.) (Congress intended inquiry to end with "conviction" as defined in federal law),
cert denied, 382 U.S. 840 (1965); In re A�F�, 8 I. & N Dec. 429, 446 (AG. 1959) (same).

50. 349 U.S. 901 (1955) (per curiam).
51. Id. at 901 (on record presented, conviction lacked finality necessary to support

deportation order).
52. See Pino v. Landon, 349 U.S. 901, 901 (1955) (per curiam), rev'g 215 F.2d 237, 240-42

(1st Cir. 1954). The alien in Pino was found guilty of petty larceny, and upon satisfactory
completion of probation his sentence was revoked and the case placed "on file" under

Massachusetts law. 215 F.2d at 240-42. While no further action would normally be taken, it
remained possible that sentence might later be imposed. Id. at 242. The lower federal court and
the Board had held that it was a "conviction" for purposes of deportation. See id. at 239; In re

P� , 5 I. & N. Dec. 392, 396 (Bd. Imm. App. 1953) (alien "convicted" under Massachusetts law).
53. 349 U.S. at 901. See generally Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948)

(deportation statutes construed strictly and in favor of alien).
54. Accord Marino v. LNS, 537 F.2d 686, 691-92 (2d Cir. 1976) (under the Act, alien not

"convicted" of a crime until conviction has attained substantial degree of finality; no finality
until direct appellate review of conviction exhausted or waived); Will v. LNS, 447 F.2d 529, 531

(7th Cir. 1971) (Pino and administrative interpretations make clear that section 241(a)(ll)
contemplates a conviction that has attained substantial degree of finality); In re O�, 7 I. & N.

Dec. 539, 543-45(Bd. Imm. App. 1957) (not all "convictions" sufficient under section 241(a)(4);
finality satisfied by suspension or imposition but not postponement of sentence).
55. The same criteria with respect to finality of a convictionmust be applied to offenses under

sections 241(a)(4) and 241(a)(ll). In re J� , 7 I. & N. Dec. 580, 581 (Bd. Imm. App. 1957).
56. See note 49 supra and accompanying text.
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application of its statutes dependent on state law.57 In certain

instances, Congress clearly has made statutory provisions dependent
on the application of state law despite its plenary power to regulate
the particular field. 58 In other cases, the nature of the activity to be

regulated requires such dependence.59 Here, for example, the

operation of interrelated state penal and postconviction provisions
would be hampered if the state criminal justice system was not

allowed to function freely to effectuate legitimate state purposes and

policies. 60 Any determination that the mere fact of state conviction

triggers the federal deportation sanction would impede state

authorities in utilizing a sentencing program that encompasses
rehabilitation as well as retribution.61

57. Jerome v. United States, 318 U.S. 101, 104 (1943) (assumption based on nationwide

application of law and fact that federal program would be impaired if state law were to control);
NLRB v. Natural Gas Util. Dist, 402 U.S. 600, 603 (1970) (Congress does not intend

application of statute to be dependent on state law); Reconstruction Fin. Corp. v. Beaver
County, 328 U.S. 204, 209 (1946) (dicta) (Congress normally intends its laws to operate
uniformly throughout the nation so that federal program remains unimpaired); accord Thrall v.
Wolfe, 503 F.2d 313, 317 (7th Cir. 1974) (absent an express contrary intention, scope of federal
statute not dependent on state law).
58. See Kolios v. LNS, 532 F.2d 786, 791 (1st Cir.) (McEntee, J., dissenting) (18 U.S.C.

� 1955(b)(l)(i) (1970) (racketeering)), cert, denied, 429 U.S. 884 (1976); United States v. Hoctor,
487 F.2d 270, 271-72 (9th Cir. 1973) (state expungement eliminates liability under 18 U.S.C.

�842(i), regulating interstate transport of explosives by convicted felons). Similarly, the court in
Rehman held that Congress, by turning to state sanctions as a trigger for deportation, intended to
bring into play each state's own system of criminal justice. 544 F.2d at 73.
An earlier case had rejected the assumptions of Rehman and Hoctor. See Garcia-Gonzajes v.

INS, 344 F.2d 804, 808 (9th Cir.) (state expungement of conviction does notbar deportation), cert.
denied, 382 U.S. 840 (1965). The Court inHoctor distinguished the Garcia-Gonzalez decision on
the ground that Congress has plenary power over the treatment of aliens and that the statutory
language indicates that the mere fact of conviction triggers deportation. 487 F.2d at 27 1 n.2. The
dissent inHoctor asserted that a valid federal law expressing federal policy is supreme, whether or
not it concerns a subject overwhich Congress has plenary power. Id. at 275 (Carter, J., dissenting
from denial of petition for rehearing); accord, United States v. Kelly, 519 F.2d 794, 796 (8th Cir.)
(state expungement does not bar liability for possession of firearm by convicted felon), cert.
denied, 423 U.S. 926 (1975).
59. Jerome v. United States, 318 U.S. 101, 104 (1943) (examples of such dependence under

federal revenue acts are common). Definitions taken from state law are frequently used when the
federal statute deals with matters deeply rooted in state traditions, customs, habits, and laws.
See, e.g., De Sylva v. Ballentine, 351 U.S. 570, 580 (1956) (domestic relations); Reconstruction
Fin. Corp. v. Beaver County, 328 U.S. 204, 209-10 (1946) (local taxation of real property).
60. Cf. Younger v. Harris, 401 U.S. 37, 44 (1971) (federal government must perfect federal

interests without unduly interfering with legitimate stae activity); Reconstruction Fin. Corp. v.
Beaver County, 328 U.S. 204, 210 (1946) (to permit states to tax while requiring changes in their
longstandingpractice of assessments and collections would create confusion and hamper the local
tax machinery); Kolios v. LNS, 532 F.2d 786, 791 (1st Cir.) (McEntee, J., dissenting) (national
government should not unduly interfere with the legitimate activities of the states), cert, denied, 97
S. Ct. 234 (1976).

61. See note 82 infra and accompanying text.
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THE APPLICATION OF STATE LAW UNDER SECTION 241(a)(ll)

Courts rely upon three grounds in refusing to apply state

expungement provisions in narcotics deportation cases. First, courts
reason that application of state expungement laws would subject the
federal deportation statute to the vagaries of state law.62 Secondly,
while recognizing the statutory application of state penal laws to

trigger deportation of alien offenders63 and the effectiveness of state

expungement provisions in barring deportation of aliens convicted of
crimes involving moral turpitude,64 courts nevertheless deem state

expungement provisions inapplicable in narcotics cases because of

congressional intent to be harsh with alien narcotics offenders.65

Thirdly, even when courts have conceded that state expungement
provisions possibly preclude the deportation of alien narcotics

offenders, expungement statutes still may be read as merely providing
technical erasures rather than an actual expungement of the record,
thus permitting the conviction to remain for purposes of depor
tation. 66

Board of Immigration Appeals decisions prior to 1959 held that
convictions for possession of marijuana could not trigger deporta
tion67 and that state expungement provisions could bar deportation. 68

62. E.g., Gonzalez de Lara v. United States, 439 F.2d 1316, 1318-19 (5th Cir. 1971) (Texas
law dealing with defendant after conviction not controlling); Cruz-Martinez v. EMS, 404 F.2d

1198, 1200 (9th Cir. 1968) (in making decision to deport, fact of state conviction, but not
manner of state punishment, controlling), cert denied, 394 U.S. 955 (1969); Kelly v. LNS, 349
F.2d 473, 474 (9th Cir.) (deportation should not turn on vagaries of state law), cert denied, 382
U.S. 932 (1965).

63. 8 U.S.C. �1251(a)(ll) (1970) (state conviction triggers deportation).
64. 8 U.S.C. � 1251(b) (1970) (barring deportation for conviction of crimes involving moral

turpitude); see note 82 infra.
65. Narcotics cases are specifically excluded from post-conviction relief through executive

pardons or judicial recommendations against deportation. 8 U.S.C. �1251(b) (1970); see Kolios
v. LNS, 532 F.2d 786, 789-90 (1st Cir.) (if executive pardon unavailing, state expungement
following probation unable to forestall deportation in whole classes of cases), cert denied 97 S.
Ct. 234 (1976).
66. See Gonzalez de Lara v. United States, 439 F.2d 1316, 1318 (5th Cir. 1971) (state

expungement provision does not erase conviction, but merely releases convicted party from

certain penalties and disabilities); Garcia-Gonzales v. LNS, 344 F.2d 804, 808 (9th Cir.) (same),
cert denied, 382 U.S. 840 (1965). But see Mestre Morera v. EMS, 462 F.2d 1030, 1032 (1st Cir.
1972) (erasure of young offenders conviction under Federal Youth Corrections Act more than

"technical" and bars deportation).
67. See In re R�M� , 8 1. &N. Dec. 397, 398 (Bd. Imm. App. 1959) (marijuana conviction not

involving illicit trafficking in narcotics not grounds for deportation under predecessor to section

241(a)(ll)).
68. See, e.g., In re S�R� , 7 I. & N. Dec. 495, 497-98 (Bd. Imm. App. 1957) (expungement

under California Penal Code blocks deportation); In re H� , 6 I. & N. Dec. 619, 622 (Bd. Imm.
App. 1955) (dicta) (same); In re O�T� , 4 I. & N. Dec. 265, 268 (Bd. Imm. App. 1951) (no
deportation based on petty theft conviction where record of conviction has been expunged).
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In 1958, for example, the Board held in In re D� 69 that an alien
convicted of selling marijuana who had obtained an expungement of
his California Youth Authority records was not subject to deporta
tion. 70 In 1959, the Board in In reA�F� "reconsidered its holding in
In re D�and again rejected the INS position that an expungement is
merely equivalent to a pardon and not a bar to deportation under

section 241(a)(ll).72The Board in In re A�F�, however, ordered
deportation because the alien was claiming, at best, only the

possibility of a future expungement. 73

The Attorney General affirmed the Board's decision in In reA�F�

to deport the appellant, and in dictum overruled the Board's holding
in In reD�.

74 In deciding that deportationunder section 24 1 (a) (1 1) was
not affected by California's expungement provisions, the Attorney
General focused on the congressional intent to be harsh with alien
narcotics offenders, and emphasized that basing the deportation
decision on the fact of conviction as defined by federal law rendered
state expungement provisions immaterial. 75 The Attorney General's
analysis also asserted that the application of state expungement laws
would make the deportability of an alien depend upon the vagaries of
state law.76

avoidance of the vagaries of state laws

The argument that federal law must control the scope of the term
"convicted" under section 241(a)(ll) because reference to state law
would result in inconsistent application of the statute must be

weighed against two aspects of current immigration law. First,
Congress expressly subjected the application of the narcotics section
to the varying criminal provisions of state penal laws in its 1940

69. 7 I. & N. Dec. 670 (Bd. Imm. App. 1958).
70. Id. at 673-74. The Board considered expungement of California Youth Authority records

to be substantially similar to the previously recognized expungement under the California Penal
Code. Id at 671; cf. In re O�T� , 4 I. & N. Dec. 265, 268 (Bd. Imm. App. 1951) (expungement
under California Penal Code bars deportation). The Board held in Ira re D� that when the alien's
record was expunged, no basis for deportation remained. 7 I. & N. Dec. at 674.
71. 8 I. & N. Dec. 429 (Bd. Imm. App. 1959).
72. Jd.at438; accord, InreD� ,71. &N. Dec. 670, 671-73 (Bd. Imm. App. 1958) (expungement

by sentencing court not equivalent to executive pardon).
73. 8 I. & N. Dec. at 439. The Board's opinion in In re A�F� reconsidered an order of

deportation made three years earlier and affirmed in Arrellano-Flores v. Hoy, 262 F.2d 667 (9th
Cir. 1958), cert, denied, 362 U.S. 921 (1960). The alien sought reconsideration before the Board
due to the intervening decision in In re D-. 8 I. & N. Dec. at 430.
74. In re A�F�, 8 I. & N. Dec. 441, 445-46 (A.G. 1958).
75. Id. at 445-46.
76. Id. at 446.
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amendments to the Act, which provide that certain state convictions
trigger deportation. 77 In so doing, Congress must have realized that
acts constituting a crime in one state may be legal in another.78
Several states, for example, have decriminalized marijuana, thus
making possession a civil offense.79 The inclusion of state laws must
be seen as an attempt to increase the reach of the deportation
sanction beyond the federal criminal code. This congressional interest
in the application of diverse state penal laws allows the parallel
inference that various state expungement statutes should be

respected. If a locality may define the grounds for deportation by
declaring certain acts to be criminal, it should also be permitted to

provide relief from the severity of deportation through state

expungement statutes.80 Although the elimination of a sentencing
requirement in the 1940 amendments may indicate a congressional
intent to confine the deportation inquiry to the fact of initial state

conviction,81 the use of the state conviction without according equal
significance to postconviction law and procedure artificially bifurcates
the criminal justice process and ignores any state policy of leniency
after termination of a state imposed sanction.82
The second aspect of immigration law weighing against the

argument that federal law controls the construction of section
241 (a) (11) is the inconsistency of applying state expungements to bar

deportation for crimes involving moral turpitude, 83 but refusing to

77. Alien Registration Act of 1940, ch. 439, �21, 54 Stat. 673.
78. Compare N.Y. Penal Law �230.40 (McKinney 1967) (unlawful to permit prostitution on

one's property) with Nev. Rev. Stat. �201.380 (1973) (unlawful to permit prostitution on one's

property if within 400 yards of schoolhouse or church).
79. See Me. Rev. Stat. Ann. tit. 22, �2383 (Supp. 1975) (possession of "usable amount" of

marijuana civil violation with fine up to $200). See generally Hearing on Decriminalization of
Marijuana under Federal Law Before the Select Comm on Narcotics Abuse and Control, 95th
Cong., 1st Sess. (1977).
80. This is especially necessary because of the severity of the deportation sanction. See Fong

Haw Tan v. Phelan, 333 U.S. 6, 10 (1948) (deportation a drastic measure); note 27 supra and

accompanying text.
81. See Arrelano-Flores v. Hoy, 262 F.2d 667, 668 (9th Cir. 1958) (applicable statute uses

term "convicted" while predecessor read "convicted and sentenced"); notes 48-55 supra and

accompanying text. At the time of the amendment, however, few states had expungement
provisions. See Project, The Collateral Consequences of a Criminal Conviction, 23 Vand. L. Rev.

929, 1148 (1970). It therefore cannot be expected that Congress would have closely considered
the impact of state expungement provisions on federal deportation policy.
82. The Supreme Court suggested in Pino that state exhaustion procedures for direct appeal

are relevant to the issue whether an alien has been convicted under section 241. See 349 U.S.

901, 901 (1955) (per curiam).
83. Local expungement provisions providing for rehabilitation after conviction for crimes of

moral turpitude relieve the convicted alien of the consequences of section 241(a)(4). See, e.g.,

Garcia-Gonzales v. INS, 344 F.2d 804, 810 (9th Cir.) (The Board, Attorney General, and the

Service give state expungement statutes effect in section 241(a)(4) cases), cert, denied, 382 U.S.
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apply the same state provision in narcotics cases or construing such

statutes as providing mere technical erasures "without parallel in the

legislation of any other state and thus of no effect."84 The successful
utilization of state expungement provisions in moral turpitude cases

indicates that avoidance of the vagaries of state laws is an insufficient

rationale for refusing to apply state expungements in narcotics

cases.85

congressional intent to be harsh in narcotics cases

The distinction between deportation for narcotics offenses and

deportation for offenses involving moral turpitude rests upon a

perceived congressional intent to be harsh on alien narcotics
offenders. 86 This intent is shown primarily by the explicit exclusion of
narcotics cases from the section 241(b) provisions barring automatic

deportation of offenders receiving an executive pardon or a judicial
recommendation against deportation.87 In Kolios v. INS ss the First
Circuit relied upon this perceived congressional intent in holding that
state expungement of a conviction for the sale of marijuana did not

preclude deportation. 89
Central to the assertion that Congress intended to deal more

harshly with alien narcotics offenders than with aliens convicted of

840 (1965); In re Gutnick, 13 I. & N. Dec. 672, 673 (Bd. Imm. App. 1971) (deportation barred by
expungement under California Penal Code section 1203.4). Compare Burr v. INS, 350 F.2d 87,
90 (9th Cir. 1965) (dictum) (California Penal Code section 1203.4 does not bar deportation
under section 241(a)(4)), cert, denied, 383 U.S. 915 (1966) with In re Ibarro-Obando, 12 I. & N.
Dec. 576, 588-89 (A.G. 1967) (Board and Attorney General rejectBurr; expungement pursuant to
California Penal Code section 1203.4 bars deportation under section 241(a)(4)).
84. In re A�F�, 8 I. & N. Dec. 429, 446 (A.G. 1959) (quoting 2 Stan. L. Rev. 221, 222 (1949)

in reference to California expungement provisions).
85. See Kolios v. LNS, 532 F.2d 786, 788 n.6 (1st Cir.) (decisions refusing to recognize

expungement rely more on avoidance of vagaries rationale than on section 241(b)), 97 S. Ct. 234

(1976).
86. See Bronsztejn v. LNS, 526 F.2d 1290, 1292 (2d Cir. 1975) (congressional intent of

stringent deportation policy regarding drug offenders compels holding that attempted possession
ofmarijuana is deportable crime); Garcia-Gonzales v. LNS, 344 F.2d 804, 808 (9th Cir.) (section
241(b) evinces congressional intent that statutory provisions for forgiveness through ex

pungement do not affect government's ability to deport offender), cert, denied, 382 U.S. 840

(1965); Herandez-Valensuela v. Rosenberg, 304 F.2d 639, 640 (9th Cir. 1962) (dictum) (section
241(b) strongly suggests that Congress did not intend federal expungement under FYCA to

prevent deportation); In re A�F�. 8 I. & N. Dec. 429, 445-46 (A.G. 1959) (serious federal
concern about narcotics traffic coupled with section 241(b) amendment excluding narcotics
offenders demonstrates congressional intent that state expungement provisions do not bar
deportation).
87. See notes 38-44 supra and accompanying text.

88. 532 F.2d 786 (1st Cir.), cert denied 97 S. Ct. 234 (1976).
89. Id at 790.
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other offenses is the argument that expungements are analogous to

pardons. The contention is that when Congress excluded narcotics
cases from relief available under section 241(b) for pardons or judicial
recommendations of leniency, it also barred the use of expungement
provisions to prevent deportation. 90 Although the policy of strictly
construing deportation statutes in favor of an alien91 suggests an

opposite result,92 the comparable nature of pardons and expunge
ments provides a seemingly persuasive argument that expungements
do not preclude deportation. 93
The Supreme Court has held that a pardon releases the offender

from the disabilities imposed by the offense and restores all civil

rights,94 but does not erase the conviction itself.95 In contrast, the
word "expunge" means to obliterate or wipe clean,96 so that in theory
a pure expungement provision should totally erase the record of
conviction. It is unclear whether most expungement provisions, which
generally provide that the offender is relieved from all penalties and

disabilities, 97 actually have such a broad effect.98 The California
expungement statute as interpreted by the California courts and
amended by the legislature, for example, does not negate all effects of
conviction. 99 Nevertheless, expungement provisions do go a step

90. See Comment, The Futile Forgiveness: Basing Deportation on An Expunged Narcotics

Conviction, 114 U. Pa. L. Rev. 372, 377 (1966) (similarity between California expungement and
pardon statutes argues for uniform treatment for deportation purposes).
91. See note 29 supra and accompanying text.

92. See Kelly v. LNS, 349 F.2d 473, 475, 479 (9th Cir.) (Ely, J., dissenting) (state
expungement precludes deportation; Congress must explicitly deny the effect of expungement
provisions), cert, denied, 382, U.S. 392 (1965).
93. See Comment, supra note 90, at 377.
94. Knote v. United States, 95 U.S. 149, 153 (1877); Ex parte Garland, 71 U.S. (4 Wall.)

333, 380 (1866).
95. Carlesi v. New York, 233 U.S. 51, 59 (1914) (conviction used after presidential pardon to

impose greater penalties under state law upon second offenders); accord, Gurleski v. United
States, 405 F.2d 253, 266 (5th Cir. 1968) (pardoned offense can be used for impeachment at
subsequent trial), cert, denied, 395 U.S. 981 (1969). But see Exparte Garland, 71 U.S. (4 Wall.)
333, 380 (1866) (in the eyes of the law, pardoned offender as innocent as ifhe never committed the
offense).
96. Black's Law Dictionary 693 (4th ed. 1951).
97. See, e.g., Cal. Penal Code �1203.4 (West Cum. Supp. 1975-76); N.J. Stat. Ann.

�2A164-28 (West Cum. Supp. 1976-1977); Tex. Code Crim. Proc. Ann. art. 42.12 �7 (Vemon
1966); cf. Minn. Stat. Ann. �638.02 (West Cum. Supp. 1977) (expungement restores all civil

rights).
98 . Federal courts, for example, are in conflict over the precise scope of relief available under

section 5021 of the FYCA. See notes 180-82 infra and accompanying text. Similarly, state

expungement statutes are not always treated as eradicating the offense. See notes 140-49 infra.
99. See Meyer v. Board of Medical Examiners, 34 Cal. 2d 62, 67, 206 P.2d 1085, 1088 (1949)

(expungement does not preclude suspension of physician's license); In re Phillips, 17 Cal. 2d 55,
63, 109 P. 2d 344, 348-49 (1941) (expungement does not preclude disbarment of attorney);
People v. Tiner, 11 Cal. App. 3d 428, 441, 89 Cal. Rptr. 834, 844 (Ct. App. 1970) (expungement
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further than pardons by providing for technical erasures and the
removal of guilty pleas.100
In view of these differences between expungements and pardons,

the analogy drawn from section 241(b) is unwarranted, and the refusal
to apply state expungement provisions to alien narcotics offenders is
not justifiable without further evidence of congressional intent to deal

specially with that group.

NARROW CONSTRUCTION OF STATE EXPUNGEMENT PROVISIONS
TO VOID THEIR EFFECTIVENESS IN BLOCKING DEPORTATION

The distinction between pardons and expungements is further
clouded by the need to determine the precise scope of relief available
under state expungement statutes. Some courts that adhere to the
view that state expungement provisions are generally ineffective to
bar deportation of alien narcotics offenders have further declared that
the relevant state statutes do not result in actual expungements. 101 In
Gonzalez de Lara v. United States,102 for example, the Fifth Circuit

does not preclude impeachment of defendant in subsequent case); Cal. Penal Code �1203.4
(West Cum. Supp. 1975-1976) (expungement does not relieve prohibition from possession of
concealable firearms).
100. See, e.g., Cal. Penal Code �1203.4 (West Cum. Supp. 1975-1976) (guilty plea

withdrawn or conviction set aside); Minn. Stat. Ann. �638.02 (West Cum. Supp. 1977) (set
aside and nullified conviction); N.J. Stat. Ann. �2 A164-28 (West Cum. Supp. 1976-1977) (all
evidence of conviction expunged); Tex. Code Crim. Proc. Ann. art. 42.12, �7 (Vernon Supp.
1975-1976) (guilty plea withdrawn and accusation dismissed); Utah Code Ann. �77-35-17.5
(1953) (record sealed).
Courts have stated expressly that the scope of relief provided by an expungement under the

FYCA is broader than that provided by a pardon. Tatum v. United States, 310 F.2d 854, 856 &
n.2 (D.C. Cir. 1962) (per curiam); United States v. Fryer, 402 F. Supp. 831, 834-35 (N.D. Ohio
1975).
Expungement statutes and pardons often contain similar limitations, such as exceptions for

second offenders. See, e.g., Mich. Stat. Ann. �28.1274(101) (Supp. 1975) (expungement
provision); Minn. Stat. Ann. �638.02(2) (West Supp. 1977) (same); Comment, Criminal Law-
Pardons�A State Pardon Does Not Inherently Remove Federal Disabilities, and Congress Did Not
Intend State Pardons To Remove LicensingDisabilities Under the Gun ControlAct of 1968, 53 Tex.
L. Rev. 1332, 1333 n.6 (1975) (in most states pardoned conviction may enhance punishment for
a subsequent crime).
101. See Kolios v. INS, 532 F.2d 786, 789 n.7 (1st Cir.) (Texas statute only purports to

restore civil rights, in contrast with FYCA expungement removing all taint of conviction), cert
denied, 97 S. Ct. 234 (1976); Gonzalez de Lara v.United States, 439 F.2d 1316, 1318 (5th Cir.

1971) (Texas expungement provision does not erase conviction; rather, it rewards convicted

party by releasing him from certain penalties and disabilities); Garcia-Gonzalez v. LNS, 344 F.2d
804, 808 (9th Cir.) (same, construing California provision), cert, denied, 382 U.S. 840 (1965). But
cf. Mestre Morera v. LNS, 462 F.2d 1030, 1032 (1st Cir. 1972) (erasure of conviction under
FYCA more than technical and bars deportation).
102. 439 F.2d 1316 (5th Cir. 1971).
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rejected an alien's assertion that a motion setting aside a verdict
under Texas law was an expungement that could block deportation. 103

The court acknowledged that the sanctions of the narcotics
deportation section are triggered by the fact of state conviction, but
nevertheless emphasized that the Texas postconviction relief does
not erase the conviction completely. 104 In this regard, the court noted
a statutory exception in the state provision that permitted the use of
the original conviction upon a conviction for a subsequent offense. 105

The analysis employed in Gonzales de Lara illustrates one court's
unwillingness to deny the effectiveness of a state expungement
provision solely on the ground that only the fact of state conviction
need be considered. Both prongs of the court's analysis, however, are
unsatisfactory. First, if the mere fact of state conviction is
determinative, there is no way to reconcile the widespread use of state

expungement statutes in cases involving convictions for moral

turpitude.106 Secondly, it is possible to dispute the court's assertion
that a conviction is not completely erased by the Texas expungement
statute. The statute provides release from all penalties and
disabilities resulting from the offense, with a single exception
permitting the conviction to be made known upon a subsequent
conviction; this clearly gives the offender a clean slate absent further
violation of the law. 107

The Construction of Expungement Provisions for the
Purpose of Barring Deportation in Narcotics Cases

The utilization of federal expungement provisions to bar deporta
tion of narcotics offenders further undermines the soundness of the

expungement-pardon analogy. In Mestre Morera v. INS108 the First
Circuit held that the exclusion of narcotics offenders from the

provisions of section 241(b) did not evince a congressional intent to
render FYCA expungement certificates ineffective to bar deporta
tion. 109 The court reasoned that pardon and leniency only restore the
offender's civil rights, while the FYCA gives the offender a second

103. Id. at 1318.
104. Id. The court held that what the State does after the conviction is not controlling. Id
105. Id; see Tex. Code Crim. Proc. Ann. art. 42.12, �7 (Vernon Supp. 1975-1976).
106. See notes 83-84 supra and accompanying text.

107. See Tex. Code Crim. Proc. Ann. art. 42.12, �7 (Vernon Supp. 1975-1976) (statute
permits the defendant to withdraw plea and dismisses the accusation, complaint, information, or
indictment against such defendant); notes 201-02 infra and accompanying text.

108. 462 F.2d 1030 (1st Cir. 1972).
109. Id at 1032.
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chance free from all taint of conviction. 110 The First Circuit observed
that despite the congressional policy of harshness toward aliens
convicted of narcotics trafficking, 111 the congressional policy of giving
youth offenders a fresh start justified the application of expungement
statutes to bar deportation. 112 The court concluded that if Congress
had intended to make a FYCA certificate ineffective with respect to
section 241(a)(ll), it would have expressly noted the exception. 113

The court's implicit assumption that Congress considered the matter,
however, is unsupported by the legislative history; consequently, the
argument is undercut to this extent. 114

In Kolios v. INSnb the First Circuit again focused on the 1956

amendment in the context of a narcotics deportation case, but refused
to extend the reasoning of Mestre Morera to a Texas expungement
provision116 because of congressional policy reflected by the exemption
ofnarcotics offenses from the savings effect of section 241 (b). 117Noting
that pardons granted by a President or Governor are "solemn and
deliberate acts by the highest official of the nation or a state" and that
a judicial recommendation against deportation is "a deliberate and
focused act," 118the court felt it would draw too fine a line if it held that
state expungements could forestall deportation when pardons and

judicial recommendations are ineffective to do so. 119 Thus, the court in
Kolios apparently felt that a state expungement could not be

sufficiently distinguished from executive pardons. One possible
distinction, however, is that pardons and judicial recommendations
may be granted hastily and improvidently, whereas expungements
result from successfullymeeting protracted probationary requirements

110. Id.
111. Id. The court noted that the Service in the agency proceeding relied on the congressional

attitude toward narcotics offenders in distinguishing this case from cases applying FYCA

expungements in moral turpitude cases to bar deportation. Id. (citing In re Nagy, 12 I. & N. Dec.
623 (Bd. Imm. App. 1968) (FYCA relief can block deportation under section 241(a)(4)).
112. 462 F.2d at 1032.
113. Id.
114. See notes 39-44 supra and accompanying text. In enacting the 1956 amendment,

Congress explicitly overruled a judicial decision upholding judicial leniency toward deportation
in narcotics cases, yet failed to exclude expungements as a bar to deportation. Narcotics Control
Act of 1956, ch. 629, �301(c), 70 Stat. 575; InreAndrade, No. 2276, app. at 12 (Bd. Imm. App.
Apr. 5, 1974) (interim decision).
115. 532 F.2d 786 (1st Cir.), cert denied, 97 S. Ct. 234 (1976).
116. Id. at 788-89; see Tex. Code Crim. Proc. Ann. art. 42.12, �7 (Vernon Supp. 1975-1976)

(court may set aside verdict and dismiss accusation upon satisfactory fulfillment of probation;
individual relieved of all penalties and disabilities).
117. 532 F.2d at 789.
118. Id at 790.
119. Id The Court also noted the blanket nature of state expungement provisions compared

to the narrow focus of federal first offender expungement provisions. Id
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that demonstrate rehabilitation. 120 Although this distinction does not
apply to state pardons, which restore civil rights only after release
from correctional institutions and upon the recommendation of the
Board of Pardons, 121 it is significant with respect to judicial
recommendations against deportation, which must be granted within
thirty days of sentencing and are largely discretionary. 122

The refusal to extend the Mestre Morera approach to the state

expungement provision in Kolios must be considered carefully in light
of subsequent Board decisions. In In re Zingis 123 the Board followed
the Mestre Morera holding even though the alien had been ordered

deported before he actually received relief under the FYCA. 124 The
Board noted that expungement under the FYCA totally sets aside a

conviction and prevents its use in any way, whereas under the state

statutes previously deemed ineffective to prevent deportation,
expungement is not total and applies to adults as well as youths. 125

The Board rejected the view that section 241(b) precludes the use

of state expungements to bar deportation of certain narcotics
offenders in In re Andrade, 126 where the Board extended the Mestre
Morera rationale beyond the FYCA and held that a California

expungement provision could bar deportation. 127 Reversing an earlier

120. See Kelly v. LNS, 349 F.2d 473, 479 (9th Cir.), cert, denied, 382 U.S. 982 (1965) (Ely, J.,
dissenting) (Congress did not intend to treat alike state expungements and pardons).
121. See People v. Taylor, 178 Cal. App. 2d 472, 479-80, 3 Cal. Rptr. 186, 190-91 (Ct. App.

1960) (pardon available upon release from prison or other state institution); Project, the

Collateral Consequences of a Criminal Conviction, 23 Vand. L. Rev. 929, 1143 (1970) (details
state pardon procedures and requirements).
122. 8 U.S.C. � 241(b) (1970).
123. No. 2270 (Bd. Imm. App. March 14, 1974) (interim decision).
124. Id at 2, 3. The trial judge originally suspended sentence and put the alien on one-year

probation, but upon learning of the deportation order the judge resentenced Zingis under the
FYCA and set aside his conviction pursuant to section 5021(b). Id. at 2. Because the trial judge
gave the alien a youth expungement to avoid deportation, the court's ultimate exercise of
discretion is analogous to judicial discretion to recommend against deportation under section

241(b). The Zingis holding indicates that the Board will broadly construe FYCA provisions to
prevent deportation in narcotics cases. But see Hernandez -Valensuela v. Rosenberg, 304 F.2d

639, 640 (9th Cr. 1962) (use of FYCA to bar deportation rejected because alien asserted only
the possibility of future FYCA expungement).
125. No. 2270, at 5; see, e.g., Gonzalez de Lara v. United States, 439 F.2d 1316, 1317 (5th

Cir. 1971) (Texas statute merely rewards convicted party for good behavior during probation
and releases him from certain disabilities); Cruz-Martinez v. INS, 404 F.2d 1198, 1200 (9th Cir.

1968) (California statute does not eliminate all disabilities flowing from conviction), cert denied
394 U.S. 955 (1969); Garcia-Gonzales v. INS, 344 F.2d 804, 807 (9th Cir.) (same), cert, denied,
382 U.S. 840 (1965).
126. No. 2276 (Bd. Imm. App. Apr. 5, 1974) (interim decision).
127. Id at 2.
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decision, 128 the Board held that expungements under state youth
provisions erasing convictions for possession of marijuana can bar

deportation if the state provision is sufficiently analogous to federal

law. 129 The Board thus acquiesced in the Solicitor General's
recommendation that state expungements operate to bar deportation
in cases that otherwise would satisfy federal expungement provi
sions. 130 The Solicitor General's position, reflecting the current

government position on the use of state expungements in narcotics

deportation cases, relies on the argument that allowing FYCA

provisions but not equivalent state provisions to bar deportation
would be inequitable and irrational. 131 The Solicitor General proposed
at a minimum that deportation should not be required when state

youth provisions expunge the conviction of an alien who could have
obtained FYCA relief were he subject to federal prosecution. 132
The implications of allowing federal expungement policies to enter

into the determination of deportation for offenses expunged under
state law became apparent in the Board's recent decision in In re

Lima. 133 In Lima, the alien's conviction for unlawful possession of

128. In re Andrade, No. 2276 (Bd. Imm. App. Mar. 14, 1973) (interim decision). The Ninth
Circuit affirmed the Board's initial decision in Andrade, distinguishing state law from FYCA

provisions and disapproving the First Circuit's holding in Mestre Morera Andrade-Gamiz v.

INS, No. 73-2174 (9th Cir. Aug. 15, 1973), revd as moot, 416 U.S. 965 (1973).
129. No. 2276, at 2.
130. Following the grant of certiorari, the Solicitor General wrote the INS general counsel

expressing the view that state counterparts of FYCA provisions should bar deportation. Letter
from Robert Bork, Solicitor General, to Charles Gordon, General Counsel, INS (March 27,
1974), reprinted in In re >Andrade,No. 2276, app. at 1 (Bd. Imm. App. Apr. 5, 1974). The Solicitor
General suggested that a change in the current government position would allow the
Government to suggest to the Supreme Court that the issue was moot, thus averting a potentially
successful challenge to the application of section 241(a)(ll). Id app. at 2. The Supreme Court

subsequently reversed and remanded the case as moot. Andrade-Gamiz v. INS, 416 U.S. 965,
965 (1974).
131. Id app. at 9. The advisory opinion particularly emphasized that a violation often may be

the basis for prosecution of juvenile offenders at the state rather than federal level. Id. app. at
1 1 (juvenile offenders are surrendered to state authorities if in best interests of the youth and
the public). Because the less serious offenses generally are handled by state prosecution, the
original INS and Board approach would result in the anomaly of allowing federal statutes to bar
deportation for more serious offenses while preventing state statutes from barring deportation
for less serious offenses. Id
132. Id The Solicitor General also noted thatmarijuana offenses became deportable offenses

under the statute after the 1956 amendment to section 241(b), and that Congress has recently
changed its policies towards persons convicted of simple possession ofmarijuana. Id. app. at 13.
133. No. 2490 (Bd. Imm. App. 1976) (interim decision).
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marijuana had been expunged and sealed. 134 In refusing to deport the
alien, the Board reasoned that the California legislature's intent in

creating the sealing provision was analogous to the congressional
intent to remove the stigma of a youthful offender's conviction under
the FYCA. 135 The reasoning of Lima was different than the reasoning
underlying the Attorney General's dictum in In re A�F� .

136 State
conviction as defined under federal law was not the crucial factor in
the Board's determination. Rather, the Board examined the state

process to determine whether the conviction was sufficiently final 137 or
whether such conviction was expunged under a law sufficiently
analogous in policy and in operation to the FYCA expungement
provision. Thus, it appears that if the state expungement law

corresponds to the FYCA provisions in scope and in form it will be
deemed effective to bar deportation. 138 The decision in Kolios can be

distinguished on the ground that the Texas expungement provision
was not sufficiently similar to the FYCA.139

The Implications of Inquiry Into State Law

An extension of the use of the FYCA and analogous state ex

pungement provisions to block deportation may be supported by
consideration of the policies behind state expungement laws relating
to deportation. Indeed, such policies were the basis for decision in the

134. Id at 2; see Cal. Penal Code �1203.4, .45(a) (West Cum. Supp. 1975-1976). Section
1203.45(a) provides:

In any case in which a person was under the age of 18 years at the time of
commission of a misdemeanor and is eligible for, or has previously received, the
relief provided by Section 1203.4 . . . [he] may petition the court for an order

sealing the record of conviction and other official records in the case, including
records of arrests .... Thereafter such conviction, arrest, or other proceeding shall
be deemed not to have occurred, and the petitioner may answer accordingly any

question relating to their occurrence.

135. No. 2490, at 6. Although the relief provided by the California provision is

not automatic and contains an exception for defamation cases, it is comparable to section 5021
of the FYCA. Compare Cal. Penal Code �1203.45(a),(f) (West Cum. Supp. 1975-1976) with 18

U.S.C. �5021(b) (1970).
136. See notes 71-75 supra.
137. No. 2490, at 4; see Pino v. Landon, 349 U.S. 901 (1955) (per curiam) (alien's "on file"

conviction insufficiently final to invoke deportation); notes 50-55 supra and accompanying text.
138. State law must apply to youths and provide complete expungement relief to be

analogous to the FYCA, although the precise scope of FYCA relief is not settled. See notes 180-

82 infra and accompanying text.

139. Compare Tex. Code Crim. Proc. Ann. art. 42.12, �7 (Vernon 1966) with 18 U.S.C.

�5021(b) (1970).
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Second Circuit's opinion in Rehman v. INS. 140 The defendant in
Rehman was convicted of simple knowing possession ofmarijuana and
was sentenced to a conditional discharge for one year and fined one

hundred dollars. 141 At the same time, the judge granted the alien a

temporary "certificate of relief from disabilities," to become final a

year later. 142 While recognizing that section 241(a)(ll) must be

interpreted in accordance with congressional intent, the Second
Circuit held that deportation in this case would be contrary to the

purposes of New York law. 143 The court reasoned that by employing
state convictions to trigger deportation, Congress to some extent

involved each state's system of criminal justice in the application of
federal law. 144 Emphasizing that the New York certificate of relief
from disabilities provides that the recipient shall not suffer
"automatic forfeiture of any other right or privilege" by virtue of his

conviction, 145 Judge Lumbard reasoned that mandatory deportation
would be at odds with the plain intent of the New York statute. 146 He
concluded that the New York legislature could not have intended

recipients of these certificates to remain subject to mandatory
deportation. 147 Because the New York courts never have interpreted
the grant of a certificate of relief from disabilities as eradicating or

140. 544 F.2d 71 (2d Cir. 1976).
141. Id at 72.

142. Id New York Correction Law section 701 provides in part:

1. A certificate of relief from disabilities may be granted ... to relieve an eligible
offender of any forfeiture or disability . . . automatically imposed by law by reason
of his conviction of the crime or of the offense specified therein. . . .

2. Notwithstanding any other provision of law, a conviction of a crime or of an
offense specified in a certificate of relief from disabilities shall not cause automatic
forfeiture of any license, permit, employment or franchise, including the right to
register for or vote at an election, or automatic forfeiture of any other right or
privilege ....
3. A certificate of relief from disabilities shall not . . . prevent . . . any board or

authority from relying upon the conviction ... as the basis for the exercise of its

discretionary power to suspend, revoke, refuse to issue . . . any license, permit or
other authority or privilege.

N.Y. Correc. Law �701 (McKinney Supp. 1976-1977).
143. 544 F.2d at 73.
144. Id
145. N.Y. Correc. Law �701 (McKinney Supp. 1976-1977).
146. 544 F.2d at 73.
147. Id
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expunging the underlying conviction, 148 the Rehman analysis goes
beyond the reasoning of the Mestre Morera line of cases. 149

Nonetheless, Judge Lumbard asserted that a less formalistic
approach of construing the term "convicted" in the alien's favor is
consistent with congressional intent. 150 Although congressional intent
with regard to the deportation of narcotics offenders is unclear, the
decision in Rehman is supported by the strong federal policy of

leniency towards certain offenders. The court emphasized that the
alien might have escaped deportation if he had been tried on federal

charges and sentenced as a first offender under section 844 of the
comprehensive Drug Abuse Prevention and Control Act of 1970 151 or

as a young adult offender under the FYCA. 152

This analysis contrasts with a prior decision of the First Circuit

dismissing the contention that the term "conviction" should be
construed in the alien's favor if the alien would be eligible for first
offender treatment under section 844 were he tried in federal court. 153

In Kolios the court reasoned that because the Texas expungement
statute was of general applicability, it was not sufficiently analogous
to the expungement of convictions in federal drug cases. 154The First
Circuit noted that an analogy more readily could be drawn to lenient
federal practice if the case involved a young offender's expunged state

conviction for simple possession of marijuana. 155 The statute

construed in the alien's favor in Rehman, however, was less anal

ogous in several respects to section 844 of the Federal Drug
Abuse Act of 1970 than was the Texas expungement statute

construed in Kolios. 156 Although both apply to first offenders,

148. Id. at 74 n.5; see People v. Honeckman, 87 Misc. 2d 117, 117, 384 N.Y.S.2d 657, 657
(Sup. Ct. 1976) (relief from disabilities means the conviction shall not cause automatic forfeiture
of enumerated privileges although court in its discretion can cause forfeiture); Da Grossa v.

Goodman, 72 Misc. 2d 806, 809, 339 N.Y.S.2d 502, 505 (Sup. Ct. 1972) (relief from disabilities
does not expunge the underlying conviction); cf. In re Sugarman, 51 App. Div. 2d 170, 173, 380
N.Y.S.2d 12, 14 (1976) (section 701 does not provide automatic relief to reinstate attorney as

member of the bar; bar membership remains within discretion of the court).
149. See notes 108-14 supra and accompanying text.

150. 544 F.2d at 74-75.

151. 21 U.S.C. �844(b) (1970).
152. 544 F.2d at 74; see note 10 supra and accompanying text. Section 4216 of the FYCA

makes young adult offenders up to 26 years of age eligible for FYCA relief at the discretion of the
sentencing judge. 18 U.S.C. �4216 (1970).

153. See Kolios v. LNS, 532 F.2d 786, 790 (1st Cir.), cert denied, 97 S. Ct. 234 (1976).
154. Id at 788-90 (construing Tex. Code Crim. Proc. Ann. art. 4212, �7 (Vernon 1966)).
155. Id at 790 n.ll. The defendant in Kolios was convicted of selling marijuana rather than

simple possession. Id at 787.

156. Both New York Correction Law section 701 and FYCA provide for the granting of

certificates, but the former is statutorily and judicially confined, whereas the latter contains no

explicit exceptions. Compare N.Y. Correc. Law �701 (McKinney Supp. 1976-1977) (certificate
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section 844 relieves all disabilities resulting from conviction for

possession of a controlled substance, while the New York statute has
been judicially limited to those disabilities imposed as a result of the

operation of certain New York statutes. 157 Despite these dissimilari

ties, the court in Rehman held that when a state statute is designed to
prevent automatic mandatory deportation, and when full expunge
ment of a federal conviction would have been available in an

analogous case, the offender is not "convicted" within the meaning of
section 241(a)(ll).158
The Rehman court's conclusion that uniformity in the application of

federal law was furthered by its holding indicates Judge Lumbard's
willingness to apply state law solely within .the confines of federal

expungement laws. Thus, a person over twenty-six years of age
convicted in New York state court of a drug offense more serious than

simple possession could not avoid deportation because he is not

eligible for federal relief, 159 even though under New York law he might
obtain section 701 relief.160 Despite this willingness to stay within the
federal confines of eligibility, Judge Lumbard was not concerned
whether the state law produced the same scope of expungement relief
and never attempted to reconcile the differences in the substantive
scope of the state and federal laws. 161

Disagreeing with but not distinguishing contrary precedent, 162

Judge Lumbard merely noted that the defendants in those cases

would have been eligible for relief under Federal Corrections Acts. 163

Only the concurring opinion by Judge Mansfield attempted to

distinguish the majority holding from earlier cases. Judge Mansfield
maintained that even if section 241 (a) (11) allows for deportation upon

of relief may be limited to one or more enumerated forfeitures; judicial, administrative,
licensing, or other body may within its discretion deny privileges because of conviction) with 18
U.S.C. �5021 (1970) (young adult offender conviction automatically set aside).
157. See Da Grossa v. Goodman, 72 Misc. 2d 806, 809, 339 N.Y.S.2d 502, 505 (Sup. Ct.

1972) (section 701 relieves disabilities imposed upon New York citizens by the action of certain

specific New York statutes).
158. 544 F.2d at 75.
159. Id at 75 n.8; see 18 U.S.C. �4216 (1970) (FYCA relief available in court's disbretionto

young adult offenders under 26 years of age); 21 U.S.C. �844(b) (1970) (expungement relief
available to first offenders convicted of simple possession of controlled substance).
160. 544 F.2d at 75 n.8; see N.Y. Correc. Law �701 (McKinney Supp. 1976-1977).
161. See 544 F.2d at 75. Comparison of the substantive state provisions with those of the

FYCA was crucial to the analysis in Lima and Andrade. See notes 125-138 supra.
162. Kolios v. LNS, 532 F.2d 786, 789 (1st Cir.) (state expungement provisions do not bar

deportation), cert, denied, 97 S. Ct. 234 (1976); Gonzalez de Lara v. United States, 439 F.2d
1316, 1318-19 (5th Cir. 1971) (manner in which state deals with party subsequent to conviction
does not affect deportation); Cruz-Martinez v. LNS, 404 F.2d 1198, 1200 (9th Cir. 1968) (state
expungement provisions do not bar deportation), cert denied 394 U.S. 955 (1969).
163. 544 F.2d at 74.
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a conviction that is later expunged, the granting of the New York
certificate of relief simultaneously with sentencing prevents the
adjudication of guilt from amounting to a conviction. 164 This
distinguished the New York provision from statutes under which
convictions remain in effect until successful completion of a period of
probation, at which point they are expunged. 165 Judge Mulligan,
dissenting in Rehman, disagreed with Judge Mansfield's attempt to
distinguish precedent166 and emphasized that Rehman' s conviction
still stood according to New York judicial interpretation of section
701. 167 Judge Mulligan contended that, in any event, the plenary
power of Congress in the deportation field prohibited inquiry into the
intent behind state statutes. 168 The dissent cited the many decisions
in which courts had found no bar to deportation when convictions
were actually expunged under state law. 169

The majority approach in Rehman is reasonable if the application of
the state expungement statute would promote the federal expunge
ment policy articulated in an analogous federal statute, no A threshold

164. Id. at 75 (Mansfield, J., concurring).
165. Id at 76 (Mansfield, J., concurring).
166. Id. at 77 (Mulligan, J., dissenting); see note 153 supra.
167. See Da Grossa v. Goodman, 72 Misc.2d 806, 809, 339 N.Y.S.2d 502, 505 (Sup. Ct.

1972) (granting certificate of relief does not expunge underlying conviction). Furthermore, the
dissent in Rehman pointed out that the New York disabilities certificate is initially temporary
and is subject to revocation during the term of a suspended sentence. 544 F.2d at 78 n.3

(Mulligan, J., dissenting) (not logical to deny deportation when the state court has granted the
alien only conditional relief during a probationary period and to permit deportation when

permanent state relief is predicated on completion of a probationary period).
168. 544 F.2d at 77-78 (Mulligan, J., dissenting).
169. Id In rejecting the majority contention that a less formalistic approach is consistentwith

congressional intent, the dissent referred to the congressional attitude of harshness toward
convicted alien drug offenders. Id. at 78-79 (Mulligan, J., dissenting); see Guan Chow Tok v.

LNS, 538 F.2d 36, 38 (2d Cir. 1976) (congressional decision to deport narcotics offenders is not

without rational justification; court must follow its strictures, however harsh); Bronsztejn v. INS,
526 F.2d 1290, 1292 (2d Cir. 1975) (Congress intended stringent deportation policy for drug
offenders; attempted possession of marijuana deportable offense). The dissent in Rehman also

rejected as excessively speculative the majority approach of guessingwhatmight have happened
to Rehman in federal court, and stressed the inapplicability of the majority's analogy to the

FYCA, which unlike the New York statute provides relief from all disabilities and completely
expunges the conviction. 544 F.2d at 79 (Mulligan, J., dissenting). Finally, the dissent accused
the majority of using statutory interpretation to justify a preordained result that it deemed

socially desirable. Id. at 80 (Mulligan, J., dissenting).
170. Although the result in Rehman may be considered desirable for equitable reasons, the

court wrongly characterized New York law, which does not expunge a conviction but only
relieves the offender from disabilities imposed by New York laws, in an analogous fashion to

federal expungement law. See Da Grossa v. Goodman, 72 Misc. 2d 806, 809, 339 N.Y.S.2d 502,
505 (Sup. Ct. 1972) (granting NewYork certificate of relief from disabilities does not expunge the

conviction).
The Rehman court was interpreting 24 1(a) (11), a federal deportation statute over which there

is federal plenary power. 8 U.S.C. �1251(a)(ll) (1970). Consequently, the questipn may arise
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question, however, is whether federal expungement policy of any kind
should be effective to bar deportation. Section 241(a)(ll) denotes

congressional disapproval of aliens involved in narcotics traffic and a

desire to remove them from the United States. 171 The granting of
federal expungement relief, however, evinces a contrary congressional
policy determination that some narcotics offenders, regardless of

nationality, be afforded a second chance. Although state expunge
ment provisions should generally be effective to block deportation, 172

the premise behind the decisions allowing aliens to be saved from

deportation by state expungement provisions that correspond to

federal laws is that such state laws vicariously assert this federal

policy. Yet, if the desired effect is to promote a uniform national

policy without subjecting deportation to the vagaries of state laws,
deportation should be barred if the alien would have been eligible for
federal expungement, irrespective of the availability of expungement
under state law. 173

Applicable Expungement Provisions

federal expungement provisions

Three federal provisions make expungement relief available to

narcotics offenders. Section 5021 of the FYCA174 provides discretion
ary relief to youths between the ages of eighteen and twenty-two;
section 4216 of the FYCA 175makes young adult offenders between the

ages of twenty-two and twenty-six eligible for section 5021 FYCA

relief; and section 844(b)(1) of the Drug Abuse Prevention and
Control Act of 1970 176 permits first offenders found guilty of

whether the Second Circuit is bound by the New York court's interpretation of its own statute as

it affects the construction of the federal statute. The dissent in Rehman categorically dismissed
this possibility, noting that "we are obviously bound by the New York State Court's construction
of the New York statute." 544 F.2d at 77 (Mulligan, J., dissenting). This appears to be the

accepted approach. See generally C. Wright, Law of the Federal Courts �� 54-60 (3d ed.

1976) (when federal statute directs the application of state law the state rule controls, regardless
of federal interest in the matter).
171. See notes 32-34 supra and accompanying text.

172. The rationale supporting the position that state expungement provisions are ineffective
to block deportation in narcotics cases is unpersuasive. See notes 77-100 supra and

accompanying text.

173. The alien is equally undesirable whether the crime is committed on a state or federal
level. A federal policy would not interfere with the operation of state law because deportation is
a plenary federal concern and would serve to provide for a uniform national policy within the
confines of federal statutes.
174. 18 U.S.C. �5021(b) (1970).
175. 18 U.S.C.A. �4216 (Supp. 1977).
176. 21 U.S.C. �844(b)(l) (1970).
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possession of a controlled substance to obtain expungement relief
regardless of their age. Arguably, each of these federal expungement
provisions should be effective to bar deportation.
The relief provided under FYCA and its state equivalents has been

found to bar deportation when awarded to a convicted alien. 177 The
FYCA is a comprehensive sentencing statute designed to rehabilitate
and restore normal behavior patterns in the treatment of youth
offenders convicted in federal courts. 178 The primary tool available to

further FYCA goals is section 5021, which provides that the
conviction upon which the sentence rested can be set aside upon the
unconditional discharge of the defendant prior to the expiration of
confinement or probation. 179 Despite the widely held assumption that
the setting aside of a conviction under section 5021 frees the offender
from all taint of conviction, 180 courts are not in agreement over the
precise scope of relief available. Recently, in United States v.

McMains 181 the Eighth Circuit held that FYCA does not erase the
record of a conviction which has been set aside pursuant to section
5021. 182 Two possible implications may be drawn from the McMains
decision. First, in finding FYCA relief to be less than complete, the

177. See In re Andrade, No. 2276, at 2 (Bd. Imm. App. Apr. 5, 1974) (interim decision)
(marijuana violator treated as youth offender under state law will be dealt with in same manner

as offender under FYCA; not deportable); In re Zingis, No. 2270, at 6 (Bd. Imm. App. Mar. 14,
1974) (interim decision) (setting aside of narcotics conviction pursuant to section 5021(b) of
FYCA bars deportation).
178. Dorszynski v. United States, 418 U.S. 424, 432-33 (1974).
179. Id. at 429 n.6, 433-35.
180. See Mestre Morera v. INS, 462 F.2d 1030, 1032 (1st Cir. 1972). The Mestre Morera

court, however, did not label FYCA relief as an expungement. Other courts have more directly
supported an expungement or complete relief interpretation of section 5021(b). See Tatum v.

United States, 310 F.2d 854, 856 n.2 (D.C. Cir. 1962) (per curiam) (section 5021 expunges
conviction); United States v. Cruz, 417 F. Supp. 289, 290 n.2 (S.D.N.Y. 1976) (young adult
offender convicted on two counts of moral turpitude sentenced under section 5021 of FYCA and

deportation blocked); United States v. Fryer, 402 F. Supp. 831, 837 (N.D. Ohio 1975)
(conviction set aside pursuant to section 5021 is expunged from the defendant's record for all

purposes); United States v. Glasgow, 389 F. Supp. 217, 224 n.17 (D.D.C. 1975) (dicta) (section
5021 may be read as an expungement provision).
181. 540 F.2d 387 (8th Cir. 1976).
182. Id. at 389. The court pointed to three factors in construing section 5021(b) as not

providing for the expungement of records. First, the language of section 5021 does not expressly
provide for such expungement, unlike other federal statutes. Id (citing 21 U.S.C. �844(b)(2)
(1970)). Secondly, the issuance of a certificate under section 5021 militates against a

construction favoring expungement, because a certificate would not be necessary were complete
relief intended. Id. Thirdly, it would be incongruous to infer a statutory right to expunge a

conviction when there is no statutory right in most cases to expunge the record of an arrest that
does not result in prosecution. Id. The court inMcMains concluded that FYCA "'strikes a balance

between rehabilitation of youthful offenders and the important societal interests served by
criminal record-keeping." Id For a similar view of the recordkeeping implications of FYCA, see
Fite v. Retail Credit Co., 386 F. Supp. 1045, 1046 (D. Mont. 1975) (section 5021(b) certificate
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Eighth Circuit may be indicating an unwillingness to follow the First

Circuit's analysis in Mestre Morera. 183 On the other hand, the

McMains decision may imply a willingness to go beyond Mestre
Morera and to bar deportation without complete expungement. 184

While the extent of relief available under FYCA is unclear, 185 it is

necessary to establish the parameters of such relief before making
analogies to state law for deportation purposes.
Section 4216 186 extends FYCA treatment and the potential for

section 5021 relief to young adult offenders at the discretion of the

sentencing judge. 187 The provision requires an affirmative finding that
the defendant will benefit from youth treatment. 188 Sentencing under
FYCA, on the other hand, is automatic unless the sentencing court

finds that the defendant would receive no benefit from youth

does not prohibit disclosure of convicted youth's record to credit agency), aff'd, 537 F.2d 384 (9th
Cir. 1976).
The court in McMains also stated that while courts have the inherent equitable power to

expunge criminal records when necessary to preserve legal rights, this seldom used power is
narrowly limited to illegal prosecutions or acquittals. 540 F.2d at 390. It is thus generally
inapplicable in deportation cases.

183. The Service and the Board both now followMestra Morera. See In re Andrade, No. 2276,
at 2 (Bd. Imm. App. Apr. 5, 1974) (interim decision) (Service); In re Zingis, No. 2270, at 4 (Bd.
Imm. App. Mar. 14, 1974) (interim decision) (Board). A FYCA deportation case therefore is not

likely to reach the Eighth Circuit.
184. See notes 108-14 supra and accompanying text.
185. See Dorszynski v. United States, 418 U.S. 424, 429 n.6 (1974) (section 5021 provides

for relief from disabilities accompanying a criminal conviction; no indication as to extent of relief

available). But see Gough, The Expungement of Adjudication Records of Juvenile and Adult
Offenders: A Problem of Status, 166 Wash. U.L.Q. 147, 150 (1966) (section 5021 does not

provide for complete expungement). A strong argument can be made that FYCA relief is not

complete expungement. Under section 844(b)(2) of the Drug Abuse and Control Act of 1970,
Congress provided for complete expungement, including expungement of records, for youths
convicted of possession of a controlled substance. 21 U.S.C. �844(b) (1970). The lack of a
similar provision in the FYCA may be read as an indication that no such complete expungement
is provided.
On the other hand, in section 844(b)(1) Congress provided that first offenders of any age

convicted of the possession of a controlled substance receive total expungement, except that the
records are maintained. It would be rational to assume that relief available to young first
offenders under section 844 is also available to youths sentenced under the FYCA. Otherwise,
an adult first offendermight receive more lenient treatment than a youth sentenced for the same

crime under the FYCA.
186. 18 U.S.C.A. �4216 (Supp. 1977).
187. See United States v. Torun, 537 F.2d 661, 665 (2d Cir. 1976) (congressional view is that

young adult offenders generally will not benefit from special treatment as nonadults).
188. See United States v. Norton, 539 F.2d 1194, 1196 (8th Cir. 1976) (per curiam) (unlike

FYCA, the Young Adult Offenders Act does not require that the court make an express no

benefit finding before sentencing); United States v. Torun, 537 F.2d 661, 665 (2d Cir. 1976)
(FYCA treatment should be extended to young adults in exceptional cases; explicit finding of
benefit required); United States v. Kaylor, 491 F.2d 1133, 1137 (2d Cir. 1974) (en banc)
(sentencing court must find that young adult will benefit from FYCA treatment).
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treatment. 189 Once section 5021 relief attaches, however, the
rehabilitative policies are identical because of the congressional intent
that young adult and youth offenders benefit equally from sentencing
under the Act. Because it would be incongruous to reach different
results in deportation determinations for youth and young adult
offenders who are equally entitled to section 5021 sentencing, all
expungements under section 5021 or state equivalents should bar
deportation. 190

Due to the congressional desire to promote rehabilitative meas

ures, federal first offender expungement provisions 191 should also be
effective to prevent deportation. 192 The congressional policy under

lying section 844(b)(1), which affords expungement relief to first

offenders, is to allow any first offender convicted of simple possession
of a controlled substance to be placed on probation without being
sentenced. 193 Following successful completion of his probation, the
first offender is discharged without an adjudication of guilt and is not
considered convicted for any purpose.

194 By allowing no public record
to be maintained in the case of the first offender, Congress intended
to eliminate totally the stigma of the conviction and the burdens it

imposes. 195 Thus, section 844(b)(1) relief should also bar deportation
because there is no conviction to trigger the sanctions of section

241(a)(ll).

189. Dorszynski v. United States, 418 U.S. 424, 431 (1974). The Supreme Court held,
however, that the sentencing judge may not be required to explain his reasons for denying FYCA
relief. Id.

190. The scope of section 5021(b) relief thus would be identical whether applied to a youth or
a young adult.
191. 21 U.S.C. �844(b)(l)-(2) (1970). First offender eligibility under the statute is construed

broadly in favor of the first offender. For example, the Fourth Circuit held that section 844(b)(1)
precludes first offender relief only when the offender has prior federal convictions under section
844 or related sections. United States v. Sidella, 469 F.2d 1079, 1081 (4th Cir. 1972) (vacating
and remanding district court decision for determination of whether section 844(b)(1) relief was
improperly denied).
192. See Kolios v. LNS, 532 F.2d 786, 790 & n.ll (1st Cir.) (by implication) (section 844 bars

deportation), cert, denied, 97 S. Ct. 234 (1976). But cf. Inre Amiet, No. 2150, at 5 (Bd. Imm. App.
May 19, 1972) (interim decision) (dictum) (section 844 relief does not prevent deportation under
section 241(a)(ll)).
193. See Smyth v. Lubbers, 398 F. Supp. 779, 787-88 (W.D. Mich. 1975) (policy behind

section 844(b)(1) is to leave offender without social disability other than close supervision).
194. 21 U.S.C. �844(b)(l) (1970).
195. Section 844(b)(2) provides for expungement of all records if the first offender is under

21 years of age, except that nonpublic records of the conviction are maintained by the Justice

Department and may be used to determine future eligibility under the provision. Id. � 844(b)(2).
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STATE EXPUNGEMENT PROVISIONS

Determining that the above federal expungement provisions bar

deportation does not answer the more complicated question flowing
from that determination: which, if any, state expungement provisions
are sufficiently analogous to the federal statutes to bar deportation
under section 241(a)(ll). The classes protected under federal
statutes are youth and young adult offenders who had their records
set aside pursuant to section 5021 of the FYCA, 196 and first offenders
who received a full expungement of a conviction for simple possession
of a controlled substance. 197 California's youth and sealing provi
sions 198 are analogous to their federal counterparts in FYCA because

they provide for the total expungement of youth convictions. 199

Similarly, numerous states have adopted conditional discharge
statutes analogous to section 844(b)(1) of the Federal Narcotics
Control Act that provide relief for first offenders guilty of possession
of a controlled substance. 200 All of these provisions remove the taint of

196. Setting aside a conviction can be interpreted as complete expungement or partial relief
from disabilities. See notes 5-6 supra and accompanying text.

197. FYCA relief is not confined to simple possession offenses. See In re Berker, No. 2511, at
2 (Bd. Imm. App. Aug. 2, 1976) (interim decision) (because of FYCA relief, conviction for

conspiracy to possess marijuana with intent to distribute did not require deportation).
198. Cal. Penal Code �� 1772, 1203.45 (West Cum. Supp. 1975-1976).
199. See People v. Navarro, 7 Cal. 3d 248, 274, 497 P.2d 481, 497, 102 Cal. Rptr. 137, 155

(1972) (section 1772 confers absolute right to release from all penalties or disabilities resulting
from conviction); People v.Ryser, 40 Cal. App. 3d 1, 7, 114 Cal. Rptr. 668, 671 (1974) (section
1203.45, providing for sealing of records after successful completion of probation, enacted to

ameliorate harsh handicaps on juveniles convicted of a single misdemeanor offense).
200. Conditional discharge provisions available to first offenders under various state codes

typically provide:

Whenever any person who has not previously been convicted of any offense . . .

relating to narcotics, drugs, marijuana . . . pleads guilty to or is found guilty of
possession of a controlled substance . . . the court, without entering a judgment of
guilt and with the consent of the accused, may defer further proceedings and place
him on probation upon terms and conditions. Upon violation of a term or

condition, the court may enter an adjudication of guilt and proceed as otherwise

provided. Upon fulfillment of the terms and conditions, the court shall discharge
the person and dismiss the proceedings against him. Discharge and dismissal . . .

shall be without adjudication of guilt and is not a conviction for purposes of this
section or for purposes of disqualifications or disabilities imposed by law upon
conviction of a crime ....

N.D. Cent. Code �19-03.1-30 (Supp. 1975); see, e.g., Ark Stat. Ann. �82-2623 (Supp. 1975);
Del. Code tit. 16, �4764 (1975); Fla. Stat. Ann. �893.14 (West 1976); Idaho Code �37-2738
(1976); III. Ann. Stat. ch. 56 1/2, � 1410 (Smith-Hurd Supp. 1976); Ind. Code �35-24.1-4.1-13
(1975); Iowa Code Ann. � 204.409 (West Cum. Supp. 1976); La. Rev. Stat. Ann. �40-983 (West
Cum. Supp. 1976); Mass. Gen. Laws Ann. ch. 94c, �34 (West 1972); Mich. Comp. Laws Ann.
�335.347 (Supp. 1975); Minn. Stat. Ann. �152.18 (West. Supp. 1976); Mo. Ann. Stat.
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the narcotics conviction for all purposes and should be effective to bar
deportation.
In contrast, it may be argued that state expungement provisions

whose relief is subject to numerous statutory and judicially created
exceptions, such as section 1203.4 of the California Penal Code,
should not be held to bar deportation. 201 In considering other state
expungement provisions whose relief is not subject to numerous

statutory exceptions but for which judicial interpretations are largely
unavailable, an approach comparing these statutes to federal statutes
is most appropriate. 202 Under such an approach, state expungement
laws that contain exceptions for the use of expunged convictions upon
prosecution for subsequent offenses should be inapplicable to bar

deportation. Federal policy to rehabilitate following the first offense,
however, would make the availability of the expunged conviction in

subsequent prosecutions irrelevant. In the latter case, to deny full
relief because of such subsequent use would be contrary to the

assumption that the offender will be rehabilitated from his first

�195.290 (Vernon 1972); N.J. Stat. Ann. �24:21-28 (West Supp. 1976); N.M. Stat. Ann. �54-
11-28 (Supp. 1975); S.C. Code �32-1510.57(a) (Supp. 1975); S.D. Compiled Laws Ann. �39-
17-114 (Supp. 1976); W. Va. Code �60A-4-407 (Supp. 1976); Wis. Stat. Ann. �161.47 (West
1974); Wyo. Stat. �35-347.37 (Cum. Supp. 1975).
If the offender is under 21 years of age, section 844(b)(2) provides for expungement of all

official records including arrest, indictment, information, finding of guilt, dismissal and

discharge. The expungement is intended to restore the individual to the position he held before
arrest. Several states provide similar relief. See Fla. Stat. Ann. � 893.14(2) (West 1976) (first
offender regardless of age); Mo. Ann. Stat. �195.290 (Vernon 1972) (under 21 years of age);
N.J. Stat.Ann. �24:21-28 (West Supp. 1976) (under 21 years of age); N.M. Stat. Ann. �54-11-
28 (Supp. 1975) (18 years of age or under); S.C. Code �32-1510.57(a) (Supp. 1975) (25 years of

age or under).
201. See Garcia-Gonzales v. LNS, 344 F.2d 804, 807 n.4 (9th Cir.) (section 1203.4 does not

bar use of conviction in disciplinary proceedings against licensed professionals, in subsequent
prosecution for another offense, in revocation of motor vehicle license, or to impeach), cert
denied, 382 U.S. 840 (1965); People v. Wiedersperg, 44 Cal. App. 3d 550, 554, 118 Cal. Rptr.
755, 757 (1975) (section 1203.4 expungement does not eradicate the conviction); People v.

Ryser, 40 Cal. App. 3d 1, 8 n.4, 114 Cal. Rptr. 668, 671 n.4 (1974) (section 1203.4 promise to
relieve the offender of all disabilities is of little substance). But cf. People v. Johnson, 134 Cal.

App. 2d 140, 143, 285 P.2d 74, 76 (1955) (purpose of section 1203.4 is to reinstate offender as
law abiding member of society and to remove blemish of the conviction).
While FYCA relief might not provide for total expungement, there are no statutory or

judicially created exceptions. The precise legislative intent behind exception ridden statutes is

questionable, and it would be difficult for courts to discern whether or not deportation is

covered.
202. The Texas Criminal Code provides for discretionary release from all penalties and

disabilities, with the single exception that the conviction will be made known upon conviction for

any second criminal offense. Tex. Code Crim. Proc. Ann. art. 42.12, �7 (Vernon Supp. 1975-
1976); accord Minn. Stat. Ann. �242.31 (West 1972) (statutory exception for use of conviction
in any subsequent prosecution); Wash. Rev. Code �9.95.240 (1974) (same). The exception
included in the Texas Criminal Code has been deemed sufficient to uphold deportation in
narcotics cases. See Kolios v. LNS, 532 F.2d 786, 789-90 (1st Cir. 1976).
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offense. Despite this federal policy, strict interpretation of the

substantive scope of various other state remedial provisions has led to

the denial of their use to bar deportation, and only state provisions
that are construed as completely vacating the conviction have been

deemed effective to forestall deportation under section 241(a)(ll).203
If the purpose of analogizing to federal expungement laws is to attain

uniformity in the application of expungement relief to bar deporta
tion,204 then all state expungement provisions that set aside
convictions and provide for relief from disabilities, regardless of

whatever other dissimilarities exist, should serve to prevent
deportation. 206

Conclusion

A strong argument can be made that because congressional intent
behind section 241 (a) (11) is nebulous, the statute should be
construed strictly and in favor of the alien to allow expungement
provisions to bar deportation. On the other hand, because of congres
sional plenary power over deportation, it can be argued that Congress
singled out alien narcotics offenders for harsh treatment and therefore
did not intend that expungement provisions bar their deportation.
Because of inconclusive evidence supporting either argument, a

better approach would be to attempt to formulate a national policy for
the purpose of achieving uniformity in the treatment of deportable
aliens. Given the currentpolicy ofemploying state convictions to trigger
deportation, the crucial determination is whether this national policy

203. See Kolios v. LNS, 532 F.2d 786, 789 n.7 (1st Cir.) (citing In re Cruzado, No. 2252 (Bd.
Imm. App. 1973) (interim decision) (Louisiana statute inapplicable to bar deportation because it
allows use of conviction for recidivist purposes)), cert denied, 97 S. Ct. 234 (1976); In re

Varagianis, at 3-4 (Bd. Imm. App. Oct. 15, 1976) (interim decision) (unpublished opinion) (New
Hampshire annulment of conviction removing conviction for all purposes except determination
of sentence on subsequent conviction held not to bar deportation); In re Esponoza-Rodriguez,
No. 2391, at 2-3 (Bd. Imm. App. June 2, 1975) (Arizona expungement provision that removes all
disabilities except for use in subsequent proceedings does not foreclose deportation because
defendant was an adult ineligible for relief under FYCA).
A conviction exists when three basic elements are present: (1) there has been a judicial

finding of guilt; (2) the court takes action removing the case from those awaiting consideration
by the court; and (3) the action of the court is considered a conviction by the state for some
purpose. In re L�R� , 8 I. & N. Dec. 269, 271 (Bd. Imm. App. 1959). This test applies to state
expungement provisions that contain even a single statutory exception.
204. See notes 77-85 supra and accompanying text.
205. See In re Lima, No. 2490, at 7 (Bd. Imm. App. Apr. 16, 1976) (California sealing

provision section 1203.45 analogized to FYCA, which has no sealing provision).
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would require that the state expungement provision be equivalent to a

federal provision under which the alien would have been entitled to
relief. 2oe If a federal analogue is required, as suggested by the holding
in Mestre Morera, then the Rehman case was incorrectly decided
because the New York statute had no equivalent in federal law. 207 If,
on the other hand, deportation should be barred whenever federal
expungement relief would have been available had the defendant
been tried in federal court, Rehman was correctly decided because
federal relief would have been available to the defendant under the
FYCA. 208 The viability of this approach is supported by the federal

policy of deferring to state courts the prosecution of minor drug
offenses when both state and federal jursdiction exists. 209 An
obvious problem in the uniform application of federal policy,
notwithstanding the state treatment of the alien, is the discretionary
nature of most expungement provisions. Nevertheless, a factual
determination could be made by INS officials whether the failure to

pursue certain aliens for deportation would further federal expunge
ment policies.
At a minimum, a uniform federal policy applicable to first offenders

for possession of controlled substances should be established.
Section 844(b) provides for the dismissal of such a conviction for all

purposes, and, in addition, permits complete expungement of the
record if the offender is under twenty-one. 210 The uniform application

206. Cf. Kolios v. INS, 532 F.2d 786, 791 (1st Cir.), cert denied, 97 S. a. 234 (1976)
(McEntee, J., dissenting) (congressional deportation policy contemplated variety through a

system partially dependent upon state law).
207. There is no total expungement under New York law. See note 157 supra and

accompanying text.

208. See Rehman v. LNS, 544 F.2d 71, 75 (2d Cir. 1976); note 158 supra and accompanying
text.

209. See notes 130-31 supra and accompanying text.

210. 21 U.S.C. �844(b)(l) (1970). Like other federal expungement provisions, section

844(b)(1) provides that the sentencing court has discretion not to invoke its first offender

provisions. See United States v. Sidella, 469 F.2d 1079, 1081 (4th Cir. 1972) (Section 844(b)
does not mandate probation for first offenders). Yet, unlike the general applicability of FYCA,
section 844(b) is limited to controlled substance possession offenses. It is unlikely, therefore,
that a sentencing court would deny expungement relief to first offenders for whom relief is

available under section 844(b). See Smyth v. Lubbers, 398 F. Supp. 779, 787-88 (W.D. Mich.
1975) (except in extraordinary circumstances, United States policy is that simple possession of

marijuana as a first offense warrants lenient treatment of the offender).
Courts have recognized the harshness of the literal application of section 241(a)(ll) to aliens

convicted of possession ofmarijuana in state courts. See Guan Chow Tok v. INS, 538 F.2d 36, 38

(2d Cir. 1976) (concern expressed about hardship that section 241(a)(ll) imposes on minor

offender); Kolios v. LNS, 532 F.2d 786, 790 (1st Cir.) (automatic deportation for conviction of

minor drug offense serves no national interest), cert denied, 97 S. Ct. 234 (1976); Bronsztejn v.

INS, 526 F.2d 1290, 1297 (2d Cir. 1975) (regret that attempted possession of marijuana is a

deportable offense). Furthermore, courts have acknowledged the changing congressional
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of federal law to first offenders would promote congressional intent to
protect those aliens deemed not undesirable and deserving of a

second chance. Moreover, this approach would avoid troublesome

comparisons to the particulars of various state expungement laws. In
fact, state criminal processes would be left undisturbed and would

merely serve to trigger the implementation of a federal scheme

designed to effectuate a uniform national policy of deportation.

Kenneth D. Polin

attitude toward possession of marijuana. .See In re Andrade, No. 2205, app. at 13 (Bd. Imm.
App. Apr. 5, 1974) (interim decision) (Congress has reduced drastically penalties for conviction
of possession ofmarijuana); In re Amiet, No. 2150, at 5 (Bd. Imm. App. May 19, 1972) (interim
decision) (dictum) (Congress has radically altered its approach toward first offenders convicted
of marijuana possession); 21 U.S.C. �844(a) (1970) (reduced penalties for possession of

marijuana). In view of this shift in congressional policy and the availability of complete
expungement to aliens convicted of possession ofmarijuana on a federal level, a uniform national

policy barring deportation in all possession of marijuana cases would appear particularly
appropriate. Nevertheless, such an interpretation of the law as reflecting changing social norms
is better left to congressional amendment. Legislation has been introduced in the 95th Congress
to amend section 241(a)(ll) and section 241(b). A recent bill sponsored by Senator Cranston
would provide for the possibility of a waiver of deportation by the Attorney General in
possession of marijuana cases. S. 158, 95th Cong., 1st Sess., 124 Cong. Rec. 368 (1977).



 



BOOK REVIEW

BY WHAT RIGHT? by Louis Lusky. Charlottesville, Va.: The Michie
Co., 1975. Pp. 446. $15.50.

If the editors of this journal take Professor Louis Lusky at his word,
this review will not appear here. At the conclusion of a volume that

sparkles on virtually every page with the author's fresh and innovative
insights into the nature of constitutional decisionmaking, Lusky
modestly insists that his book has not been written for lawyers.
"[Constitutional practitioners," he declares, "already know most of
what I have said." 1 Would that were so! In the realm of constitutional
law there might then be order in place of chaos, rationality in place of

sentimentality, and predictability where randomness now reigns.
One wonders whether there is, in fact, a universe of "constitutional

practitioners." The financial rewards that accompany even a

modestly successful law practice are not among the glories
trumpeted for this segment of the bar, and psychic income�which
constitutional litigation generates in abundance� is of scant use in

feeding a family or furnishing a home. The Supreme Court has done
its little share to throttle the "practice" of constitutional law. Its
ruling in Alyeska Pipeline Service Co. v. Wilderness Society2 that
private attorneys general who succeed in federal court litigation may
not recover fees from a losing party3 was hardly an inevitable result of
our common law tradition.4 For a short time Alyeska imbedded a lethal
dart in the breast of the public interest bar. The Ninety-fourth
Congress in its waning days provided an antidote with the Civil Rights
Attorneys' Fees Award Act of 1976. 5 Yet even with such a law,

1. L. Lusky, By What Right? 366 (1975) [hereinafter cited as Lusky]. Professor Lusky's
introductory Apologia explains his decision to "address the general reader" with a "relatively
unadorned thesis" rather than postpone publication until he completes a "full-dress treatise"
aimed at scholars. Lusky states that the present form would be more useful because so many
decisions critical to the future of the Supreme Court currently are being made, and because the
basic constitutional issues involved are within the grasp of intelligent laymen. He promises that
an elaboration will follow. Id. at 7.
2. 421 U.S. 240 (1975).
3. Id. at 269-71.
4. See id. at 274-75 (Marshall, J., dissenting) (courts have independent equity powers to

award attorneys' fees).
5. 42 U.S.C.A. �1988 (Supp. 4 Dec. 1976). The Act provides for discretionary awards in

specific suits to remedy the "anomalous gaps" in the civil rights laws created by Alyeska. See S.
Rep. No. 1011, 94th Cong., 2d Sess. 1, reprinted in [1976] U.S. Code Cong. & Ad. News 6338,
6339.
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constitutional litigation nurtures few specialists. Every lawyer
relishes the opportunity to be a "constitutional practitioner," but very
few can afford the luxury of rejecting other work. Litigators who would
not dare to present a tax case to the Supreme Court without
experienced tax counsel, who would consider a client with a securities
problem ill- served if he did not have the assistance of a securities
expert, or who routinely refer labor law controversies headed for the
Highest Court to specialists, do not hesitate to take on Supreme Court
briefs and arguments when first, fourth, fifth, or sixth amendment
issues are presented. As a result, on these constitutional issues the
Court hears a babel of strange tongues which it must translate into
enduring constitutional doctrine.
This observation is not so far afield from Professor Lusky' s position

as initially may appear. From his perspective, the development of a
coherent constitutional doctrine seems at first blush to have been
retarded by a headstrong Supreme Court. There was a time, Lusky
tells us, when he believed that the constitutional innovation
undertaken by the Supreme Court since 1954 could be rationally
explained by a single dominating objective. 6 He viewed the Court's
constitutional goal as that of reconciling two conflicting needs: the
need for an "open society" that maximizes personal liberty, and the
need for a "self-governing society" where electoral majorities limit
individual liberties. This analysis led to a "guiding principle" for
declarations of unconstitutionality that Professor Lusky proposed in a

1972 article, but which he has since rejected. Under that principle,
the Court permits itself to intervene against the other organs of
government "if, but only if, the conventional political processes of
opinion formation, election, and legislative experimentation and
compromise are (a) hampered or ignored by other organs of
government, or (b) cannot be expected to yield an acceptable mix of
liberty and authority (authority of the majority over the individual)." 7

The emphasized words are terms of limitation, and Professor Lusky
reports that before the Court announcedRoe v. Wade 8 on January 22,
1973, he truly viewed its members as bound by this unwritten
restriction on the power of judicial review. The "bellwether abortion
cases" indicated to him, however, that all members of the Court other
than Justice Rehnquist were "ready to engage in freehand

6. Lusky, supra note 1, at 10-13. Professor Lusky developed this theory in a 1972 article. See

Lusky, The Unwritten US. Constitution, N.Y.L.J., Aug. 31 & Sept. 1, 1972, at 1, col. 5 (two-part
article).
7. LusKY^'supra note 1, at 11 (quoting Lusky, supra note 6, Sept. 1, 1972, at 4, col. 1).
8. 410 U.S. 113 (1973).
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constitution-making in order to combat what they viewed as basic

injustice, in any field where they thought the Court's intervention
would be helpful and effective." 9 These decisions forced Lusky to

discard his thesis that the Court declares government conduct
unconstitutional only out of "necessity," and prompted him to search
for another guiding principle to explain when the Court will undertake
to "revise the Constitution." The quest for a new unifying principle is

the subject of this book.
Professor Lusky's search leads him, mirable dicta, to the famous

footnote in Justice Harlan Stone's opinion in United States v. Carotene
Products Co. 10 The second and third paragraphs of that footnote

suggest the need to subject to "more exacting judicial scrutiny" any

legislation which restricts the "political processes which can

ordinarily be expected to bring about repeal of undesirable

legislation" or which is directed at "discrete and insular minori
ties." 11 The thesis of these two paragraphs of the footnote, according
to Professor Lusky, is that the Supreme Court has "implied judicial
power" to update the Constitution.
Lusky believes that the Framers of the Constitution, whom he

prefers to call the "Constitutors," intended to give future courts an

expanding power to invalidate legislation which conflicts with the

philosophy expressed in the last two-thirds of the Carotene Products
footnote. The Framers were committed to a balance of the sometimes

competing objectives of self-government and an open society, and,
according to Lusky, they wanted the courts to maintain that balance

9. Lusky, supra note 1, at 14.
10. 304 U.S. 144, 152 n.4 (1938). Professor Lusky's role as a Supreme Court law clerk in the

composition of the footnote is by now universally known. He modestly refers the reader to
Professor Alpheus T. Mason's biography of Stone for "the genesis and development of the
footnote." Lusky, supra note 1, at 108 n.*. In that work, Professor Mason reports: "The first
draft of the second and third paragraphs of this historic note was written by Stone's law clerk,
Louis Lusky." A. Mason, Harlan Fiske Stone: Pillar of the Law 513 (1956). More recently,
Professor Mason gave the ideas more authoritative antecedents: "Prepared from a draftwritten

by his law clerk, Louis Lusky, the footnote, as originally conceived, had substantial beginnings in
the opinions of Holmes, Brandeis, Hughes, and Cardozo." A. Mason, The Supreme Court:
Palladium of Freedom 152 (1962).

11. 304 U.S. at 152 n.4. Professor Lusky disclaims responsibility for the first paragraph of
the Carotene Products footnote, which was the basis for the subsequently developed notion that
certain constitutional liberties�particularly first amendment freedoms�are "preferred." This
paragraph was inserted in response to a comment by Chief Justice Hughes, and Lusky criticizes
it sharply. Lusky, supra note 1, at 110-11.
12. Lusky, supra note 1, at 109-10. Professor Lusky argues that discrimination against

minorities and restrictions on electoral rights are two special problems beyond the cure of the
normal legislative process. Hence, in these areas the Court has a special competence that

gives rise to an implied judicial power to enforce the goals of an open and self-governed society
by revising the Constitution. Id. at 92, 109-10.
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in new times and under changed conditions. The implied power,
therefore, is a power to formulate "new constitutional rules which [the
Constitutors] would approve as consistent with their own political
philosophy if they were alive at the time of such formulation." 13

But who can know what the Framers would approve if they were

alive today? Professor Lusky is not oblivious to the circular quality of
his definition: so long as the Constitution is what the Supreme Court
says it is, the limits of any implied power are set by the Court's own

notion of right and wrong. Lusky concedes that the entire concept of
implied judicial power is not worth bothering with if the governing
principle is "so vague as to be illusory." 14 It must serve, at the very
least, as a standard "sufficiently knowable to permit detection of

judicial usurpation." 15 To this end, in Part Two of his book Lusky
appraises the Court's performance in six constitutional areas to see

whether its rulings fit within his "implied judicial review" doctrine.
He finds that some rulings commonly thought to be unprincipled are

satisfactory by his standards, while others are "aberrational" or

amount to "usurpations of power." 16 All in all, he concludes that the
Court would be well advised to acknowledge candidly the "implied
judicial power" it is exercising, to recognize its various gradations,
and to confine its constitutional lawmaking within these specified
boundaries. He spices the brew by occasionally throwing in related
advice, such as the suggestion that The Slaughter-House Cases 17 and
The Civil Rights Cases 18 be repudiated, 19 a course of action that would
free the Court for new constitutional adventures.
Of what relevance to this thesis is the absence of a coterie of

"constitutional practitioners" who litigate constitutional questions
before the Supreme Court? Very few, if any, "constitutional
practitioners" share Professor Lusky's comprehensive overview of the
Court's constitutional docket. I know of no recent constitutional case
in which the Court has been expressly urged to base its conclusions on
a sweeping constitutional theory such as the author's proposed
"implied judicial power" doctrine. Far more common�indeed,
universal�is a more focused adversarial approach to constitutional

litigation. Precedents concerning the constitutional provision at issue
are examined and used as a springboard for argument. Policies

13. Id. at 95.

14. Id. at 22.

15. Id. at 95.

16. Id. at 319-44.
17. 83 U.S. (16 Wall.) 36 (1873).
18. 109 U.S. 3 (1883).
19. Lusky, supra note 1, at 335.
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relating specifically to the challenged statute or governmental action
are evaluated. Almost never is the Court told where the particular
constitutional issue it is being called on to resolve fits into the overall
constitutional firmament.
It is not really demeaning to the practicing bar to suggest that this

shortcoming is attributable to lawyers' want of familiarity with
constitutional precedent and to the lack of a single coherent rationale
for constitutional decisionmaking. Constitutional law is far less of a

single web�stitched or seamless� than tax, securities or labor law.
Different principles govern different situations; governmental and
private interests are weighed and results reached on different grounds
in different constitutional areas. There is no obvious interrelation

between, for example, the weighing that the Court does in a first
amendment free exercise of religion case and the weighing done in a

first amendment free press case. The lack of cross-fertilization is,
therefore, not surprising. The lawyer representing a litigant in a

religion clause dispute will argue mainly from cases and rules that
have been applied in religion cases. An attorney in a press freedom
case will turn naturally to press or other free speech rulings.
The experience of actual constitutional practice demonstrates that

the search for a unifying strand is not merely a quest for what
Professor Lusky calls "unwritten constitutional rules"; 20 it is also a

hunt for unconscious or nondeliberate principles of decision. If,
before the "bellwether abortion cases," the Supreme Court was truly
keeping government processes carefully steered between the need for
an "open society" and the objective of a "self-governing society," it
was doing so by instinct rather than by design. The attorneys in Roe v.

Wade 21 and Doe v. Bolton, 22 including some nationally known ACLU
lawyers, never suggested that such considerations were relevant to
the case, and it would have astounded Court watchers�although
possibly not as severely as the shock administered by the actual
decision�if the Court had stated any rationale of this kind for its
result.
Professor Lusky's work leaves the reader with a strange un

answered puzzle. Although the decision in the abortion cases

impelled Professor Lusky to jettison his original theory of limited
constitutional authority, his newly propounded thesis provides him
with small comfort for that ruling. After traversing much of the

20. Id. at 13.
21. 410 U.S. 113 (1973).
22. Id. at 179.
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Court's recent constitutional terrain, Lusky returns to Roe v. Wade
and admits that he can find little in his doctrine of "implied judicial
power" to sustain the invalidation of anti-abortion laws enacted
across the country. The best that he can do is to "admit the
possibility that religious taboos on the matter of sex may have clogged
the corrective political processes so greatly that legislators have not
dared to carry out the actual wishes of their constituents." 23 If the
existence of religious taboos warrants judicial invalidation of duly
enacted laws based in part on such taboos, then laws against
consensual homosexuality or other private sexual conduct should be
equally invalid. 24And on this ground Sunday observance laws�which
Lusky discusses without even a blink of the eye25�would also be
clear candidates for prompt constitutional eradication.
As matters turn out, the least credible portion of this work is

Professor Lusky's effort to homogenize all constitutional law into one

easily digestible mass. Louis Lusky can no more weave a braid from
the many disparate strands of the Supreme Court's constitutional
decisions than alchemists could increase the world's supply of gold.
The Court's crazyquilt pattern of constitutional activism and restraint
defies even the originality and invention of Professor Lusky.
Nor does the Carolene Products footnote carry the baggage

Lusky loads onto it. The footnote remains, as it always has been, an
interesting source of academic speculation. Nevertheless, a glance at

Shepard's Citations reveals that it seldom has been cited by the

Supreme Court in support of a majority ruling. Graham v.

Richardson 26 is the only recent decision in which the Carolene
Products footnote played a substantial role. Mr. Justice Blackmun' s

opinion for a virtually unanimous Court described the class of aliens

bringing suit as "a prime example of a 'discrete and insular minority'
for whom . . . heightened judicial solicitude is appropriate." 27

Accordingly, exclusion of resident aliens from local welfare programs
was declared unconstitutional under the equal protection clause's

23. Lusky, supra note 1, at 341-42. Professor Lusky also suggests that the "neo-privacy"
decisions are based on a cleansing of debilitating Victorian concepts of sex. Id. at 343. This

analysis is hardly more satisfactory than the "sexual taboo" theory, andmay be a restatement of
it.
24. This conclusion is rebutted by the Court's recent affirmance without opinion of a three-

judge district court decision holding the Virginia sodomy law constitutional. See Doe v.

Commonwealth's Attorney, 425 U.S. 901 (1976), aff'g 403 F. Supp. 1199 (E.D. Va. 1975).
25. See Lusky, supra note 1, at 172.

26. 403 U.S. 365 (1971).
27. Id. at 372 (quoting United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938)).

Mr. Justice Harlan concurred in the judgment, but did not concur in this part of the Court's

opinion. Id. at 383 (Harlan, J., concurring in part).
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"suspect criterion" test. 28 Nearly all other citations to Carolene
Products in Supreme Court opinions relate not to the footnote, but to
the text of the opinion, 29 which recites the rule that the existence of
facts supporting a legislative judgment is to be presumed.
Professor Lusky is most stimulating and persuasive when his

reach is less cosmic. The middle portion of the book is devoted

primarily to a perceptive analysis of six specific areas of con

stitutional law and of the techniques and devices used by the Court to
achieve the results it believes desirable in constitutional lawmaking. 30

Here he makes ingenious observations and reaches unorthodox
conclusions, unhampered by his efforts to find any unifying principle.
In discussing free speech, for example, Lusky remains wedded to his
notion that expression is important principally as it relates to the
political process. This view leads him to reject constitutional
protection for obscenity and for "uncivil speech" that approaches
"fighting words." 11 On the other hand, his view of the revolution in
criminal law is more practically oriented, and he finds the Court's
adoption of new constitutional rules a useful way of saving the time of
courts and lawyers. Reliance upon a specific constitutional rule helps
avoid the need for extensive factual inquiries in each case. 32

28. Id. at 376.

29. See, e.g., Oregon v. Mitchell, 400 U.S. 112, 248 (1970) (Brennan, J., with White &

Marshall, JJ., concurring in part and dissenting in part); Katzenbach v. McClung, 379 U.S. 294,
304 (1964); Goldblatt v. Town of Hempstead, 369 U.S. 590, 596 (1962).
Of those cases citing the Carolene Products footnote itself, many rely upon the doctrine of the

preferred status of some constitutional rights set forth in the first paragraph of the footnote. See,
e.g., Katzenbach v. Morgan, 384 U.S. 641, 654 n.15 (1966); Thomas v. Collins, 323 U.S. 516,
530 (1954); American Fed'n of Labor v. Swing, 312 U.S. 321, 325 (1941). Only a few cases have
cited the second part of the Carolene Products footnote discussing areas within the special
competence of judicial review. Most of these emphasize that discrimination on the basis of race
or nationality is inherently suspect. See, e.g., Sugarman v. Dougall, 413 U.S. 634, 642 (1973)
(state's denial of civil service jobs to aliens is classification by nationality and subject to close

judicial scrutiny); San Antonio School Dist. v. Rodriguez, 411 U.S. 1, 105 (1973) (Marshall, J.,
dissenting) (state policy of financing public education through local property taxes hurts
minorities relatively powerless to protect their interests through normal political process);
Minersville School Dist. v. Gobitis, 310 U.S. 586, 606 (1940) (Stone, J., dissenting) (school
expulsion of Jehovah's Witness for failure to salute flag is prejudicial to an insular minority
lacking recourse to normal political process).
30. Lusky, supra note 1, at 124-310.
31. Id. at 328-29. He criticizes the Court's recent decisions in this area, including Rosenfeld

v. New Jersey, 408 U.S. 901, 901 (1972) (use of obscenities in addressing school board meeting
protected) and Cohen v. California, 403 U.S. 15, 26 (1971) (wearing jacket emblazoned with
obscenity while in courthouse protected).
32. Lusky, supra note 1, at 163-65. This observation is sharpened by Lusky's disclosure that

as appointed counsel for "Shufflin Sam" Thompson in Thompson v. Louisville, 362 U.S. 199
(1960), he and his associate spent 850 working hours establishing that their client had been
fined in police court without any evidence of wrongdoing on his part. If the decision could have
rested on precedent alone, only a small fraction of that time would have been necessary. Lusky,
supra at 164 n.*.
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When Professor Lusky turns to the race discrimination area, he
traces the Court's difficulties to the Slaughter-House Cases, which he
characterizes as a "crippling interpretation" of the fourteenth
amendment that denied Congress "plenary power to legislate against
private practices founded in racial stereotypes that had survived from
the time of slavery." 33 He urges the Court to repudiate that decision,
which erroneously took away a power that was meant to be conferred
on the Congress. 34 Lusky's argument is sound, but plainly im

practical. There seems no real likelihood that the Court will
reexamine and wipe away an 1873 interpretation of the privileges and
immunities clause.
Professor Lusky also surveys church-state separation, equal

protection questions other than those relating to race, and the

development of the constitutional right of privacy, which he prefers to
call "neo-privacy." The first subject gets relatively short shrift
because, in his view, not much in its recent constitutional
development is aberrational. 35 Nonracial discrimination�statutory
distinctions based on wealth, sex, or legitimacy of birth�receives
somewhat more detailed treatment. Here, applying the thesis of his
book, Professor Lusky concludes that there have been numerous

"aberrational" decisions since the Chief Justiceship went from
Warren to Burger. 36 Lusky reserves his greatest outrage, however, for
the "neo-privacy" cases, which he would prefer to call "pseudo-
privacy" cases, except that that would be "covert denigration." 37

Griswold v. Connecticut, 18 Stanley v. Georgia, 39 Eisenstadt v. Baird,40
and, of course, Roe v. Wade41 are all illustrations of "shoddy
doctrine." According to Lusky, they constitute "judicial usurpation"
through the Court's claim that it has "the primary power to protect
every interest that it chooses to bless with the label 'private.'

" 42

In the areas of criminal procedure and privacy, Professor Lusky
suggests an intermediate approach thatmight satisfy the Court's wish
to improve the state of the law without overstepping the boundaries
he would draw. He develops a doctrine called "tentative judicial

33. Lusky, supra note 1, at 189 (footnote omitted).
34. Id. at 335.
35. Id. at 334.
36. Id. at 336.
37. Id.
38. 381 U.S. 479 (1965).
39. 394 U.S. 557 (1969).
40. 405 U.S. 438 (1972).
41. 410 U.S. 113 (1973).
42. Lusky, supra note 1, at 334 (emphasis in original).
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review," which translates as a judicial determination that a particular
form of state regulation or state practice is unconstitutional until and
unless Congress turns its attention to the problem and legislates.
"Tentative judicial review" occurs "when official action is held
invalid not because it is forbidden by the Constitution but (1) because
the Constitution empowers Congress to forbid it; (2) because
Congress has not spoken; and (3) because the Court 'interprets'
Congressional silence to imply an intent to forbid." 43 Lusky contrasts
this form of constitutional decision with "definitive judicial review,"
where the Court pronounces the last word, interpreting the terms of
the Constitution irrespective of whether Congress has acted or will
act.

The distinction is an interesting one, although not as common as

Professor Lusky would like to make it appear. The illustrative cases

he cites in which "tentative judicial review" has been employed to

invalidate local laws are hardly decisions that immediately come to

the minds of "constitutional practitioners." Who has heard of United
States v. South-Eastern Underwriters Association 44 or Prudential
Insurance Co. v. Benjamin?45 Nor is it by any means clear that

Congress is constitutionally empowered to set up constitutional
standards for criminal process in the state courts�a necessary

premise for applying Lusky's concept of "tentative judicial review" to
the area of criminal process. With the ease that accompanies
academic detachment, he states:

In the field of criminal process, Congress should be

recognized to have power�under the Enforcement Clause
of the Fourteenth Amendment and the Necessary and

Proper Clause of Article I, Section 8�to narrow as well as
extend the protections the Court has erected for the

suspected and the accused in state investigation and

prosecution of crime. 46

I would not bet that the Supreme Court, as presently constituted,
would sustain a federal statute purporting to set constitutional
standards of criminal procedure for local prosecutions. The same

Court that has recently viewed the imposition of federal minimum

43. Id. at 47 (emphasis in original). Lusky advocates the tentative review doctrine to permit
Congress to override Court rulings which are overly burdensome on the states. Id. at 361-62.
44. 322 U.S. 533 (1944).
45. 328 U.S. 408 (1946).
46. Lusky, supra note 1, at 361 (emphasis in original).
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wage standards as an unconstitutional interference with state

sovereignty 47 is unlikely to tolerate Congress prescribing detailed
standards for local criminal proceedings.
Professor Lusky also argues, possibly as the lesser of evils, for an

approach based on "tentative judicial review" in the "neo-privacy"
area. Apparently he would accept a federal abortion law or even a

federal statute regulating the distribution and use of contraceptives.
Surely the enumerated powers that the Constitution gives to the
federal legislature in article I would be stretched, possibly to the

point of "legislative usurpation," by federal regulation of such
localized conduct.
There is much in this book that is ingenious and provocative, and

there is all too little being published today that meets this standard.
Professor Lusky is at his best when he takes a fine scalpel to the
Court's techniques and bares for us what the Court really is doing
when it professes adherence to established routines and procedures.
Little nuggets are scattered here and there. We learn, for example,
from a footnote tucked away at the end of the book that a landmark
case recognizing the right to appointed counsel in federal criminal

prosecutions�Johnson v.Zerbst*8�was initially to have been decided

against the accused and was rescued only after Justice Black had
been assigned the opinion and studied the facts and the law more

closely. 49 This is the stuff that makes first-rate reading and that adds

significantly to our understanding of the Court and its processes.

Nathan Lewin*

47. See National League of Cities v. Usery, 426 U.S. 833, 851-52 (1976).
48. 304 U.S. 458 (1938).
49. Lusky, supra note 1, at 347 n.118.

*Adjunct Professor of Law, Georgetown University Law Center; partner, Miller, Cassidy,
Larroca & Lewin, Washington, D.C; B.A. 1957, Yeshiva University; J.D. 1960, Harvard
University.
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