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THE CONSTITUTION OF THE NORTHERN 
MARIANA ISLANDS:
CONSTITUTIONAL PRINCIPLES AND 
INNOVATION IN A PACIFIC SETTING

Howard P. Willens* and Deanne C. Siemer**

The authors consider the issues raised under the United 
States Constitution by the implementation of the Northern 
Marianas Constitution. This analysis is both useful and 
timely for, if approved by the United States government and 
sustained by the courts, this constitution will provide guidance 
to the other offshore territories of the United States and to 
other peoples of the Trust Territory of the Pacific Islands who 
presently are examining their political relationship with the 
United States or seeking to achieve maximum self-government 
within the framework of the United States Constitution.

On March 6, 1977, the people of the Northern Mariana Islands 
overwhelmingly ratified their first constitution by a ninety-three 
percent affirmative vote. With this dramatic step, the Northern 
Mariana Islands moved closer to their ultimate political objective—to 
end more than 400 years of foreign domination and to become a self- 
governing commonwealth under United States sovereignty. The Con
stitution of the Northern Mariana Islands is a unique political 
document, consistent with the United States Constitution and at the

‘Attorney, Wilmer, Cutler & Pickering; B.A. 1953, University of Michigan; LL.B. 1956, Yale 
University. The author served as counsel to the Marianas Political Status Commission during 
1972-76 and as a consultant to the Northern Marianas Constitutional Convention in 1976.
“General Counsel, Department of Defense; B.A. 1962, University of Vermont; LL.B. 1968, 

Harvard University. The author served as a consultant to the Northern Marianas Constitutional 
Convention in 1976 while with the law firm of Wilmer, Cutler & Pickering. The authors wish to 
acknowledge the assistance of Neil J. King, Robert A. Major, Jr., and William J. Perlstein in the 
preparation of this article.

1373



1374 The Georgetown Law Journal [Vol. 65:1373

same time responsive to the special needs of a small and developing 
island community.

This article discusses the Northern Marianas Constitution in three 
sections. Part I reviews the background of the constitution, including 
the present legal status of the islands as part of a United Nations 
trusteeship, the negotiations between the Northern Mariana Islands 
and the United States, the political status agreement under which the 
Northern Marianas will become part of the United States, and the 
Constitutional Convention that implemented this agreement.

Part II analyzes the legal issue whether the United States 
Constitution applies in full force in the Northern Mariana Islands 
notwithstanding the provisions of the status agreement expressly 
limiting its applicability. This discussion focuses specifically on two 
critical provisions of the Northern Marianas Constitution: the section 
relating to the composition of the upper house of the commonwealth 
legislature and the article authorizing the alienation of long term 
interests in land only to persons of Northern Marianas ancestry.

Part III discusses certain central features of the Northern Marianas 
Constitution, emphasizing the Constitutional Convention’s successful 
reconciliation of competing legal and political concerns in its creation of 
the Commonwealth’s new institutions of government and its unique 
framework for regulation of long term interests in land.

I. Background

The legal issues raised by the Northern Marianas Constitution can be 
analyzed only with an appreciation of the unusual historical, political, 
and legal setting in which the constitution was drafted.

HISTORICAL SETTING

The Mariana Islands are one of three island chains that comprise a 
vast area in the Pacific known as Micronesia and that have been 
governed successively for the last 400 years by Spain, Germany, 
Japan, and the United States.1 Guam, the southernmost island of the 
Marianas chain, was annexed by the United States in 1898 at the 
conclusion of the Spanish-American War.2 The Northern Mariana 

1. The other principal island chains are the Carolines and the Marshalls. The history of 
Micronesia and its successive administrations has been chronicled elsewhere. E.g., S. Rep. No. 
433, 94th Cong., 1st Sess. 26-36 (1975); S. De Smith, Microstates and Micronesia 119-30 
(1970); C. Heine, Micronesia at the Crossroads (1974); Bergbauer, A Review of the Political 
Status of the Trust Territory of the Pacific, 22 Naval War Coll. Rev. 43 (1970).

2. Treaty of Peace, Dec. 10, 1898, Spain-United States, art. II, 30 Stat. 1754-55, T.S. No. 
343.
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Islands consist of sixteen small islands located north of Guam totaling 
less than 200 square miles of land but extending over several 
thousand square miles of the Pacific. Nearly all of the approximately 
15,000 inhabitants live on three major islands—Saipan, Rota, and 
Tinian.3 Geographically, culturally, and ethnically, Guam and the 
Northern Mariana Islands are a single entity whose political 
separation is “an accident of modern colonial history.”4 Throughout 
the period of their separation, the Chamorro people of Guam and the 
Northern Marianas have retained their common culture and language 
and have maintained the close ties that flow from kinship and 
geographic proximity.5

3. Saipan’s population in 1975 was 13,653 out of 15,564, or more than 80% of the total. 
Department of Resources & Development, Trust Territory of the Pacific Islands, Eco
nomic Profiles of the Six Districts of the Trust Territory of the Pacific Islands (1976).

4. S. Rep. No. 433, supra note 1, at 17.
5. Id. at 17, 34.
6. Trusteeship Agreement for the Former Japanese Mandated Islands, Apr. 29, 1947, United 

States-United Nations, 61 Stat. 3301, T.I.A.S. No. 1605, 8 U.N.T.S. 189 (hereinafter cited as 
Trusteeship Agreement). For a discussion of the background of the Trusteeship Agreement, see 
S. De Smith, supra note 1, at 131-42; A. McDonald, Trusteeship in the Pacific (1949); Note, A 
Macrostudy of Micronesia: The Ending of a Trusteeship. 18 N.Y.L.F. 139, 143-49 (1972). For a 
general background of the trusteeship system, see J. Murray. The United Nations Trusteeship 
System (1957); Sayre, Legal Problems Arising From the United Nations Trusteeship System, 42 Am. 
J. IntlL. 263 (1948). The Trust Territory is the only one of the eleven trusteeships created by the 
United Nations still in existence. S. Rep. No. 596, 94th Cong., 2d Sess. 3, reprinted in ,1976] 
U.S. Code Cong. & Ad. News 448, 451.

7. Trusteeship Agreement, supra note 6, art. 3. Because the agreement designates the area 
as a “strategic trust,” the Security Council rather than the General Assembly exercises all 
functions of the United Nations with respect to the territory. As the Administering Authority, the 
United States reports annually to the Trusteeship Council regarding its administration of the 
Trust Territory. In addition. Visiting Missions of the United Nations periodically inspect the 
Trust Territory. The most recent such Visiting Missions were in 1976 and 1973. Report of the 
United Nations Visiting Mission to the Trust Territory of the Pacific Islands, 1976, 43 U.N. 
TCOR, Supp. 3, U.N. Doc. T/1774 (1976) |hereinafter cited as 1976 Visiting Mission Report); 
Report of the United Nations Visiting Mission to the Trust Territory of the Pacific Islands, 1973, 
40 U.N. TCOR, Supp. 2, U.N. Doc. T/1748 (1973) |hereinafter cited as 1973 Visiting Mission 
Report],

The United States presently administers Micronesia as the Trust 
Territory of the Pacific Islands under a 1947 agreement with the United 
Nations.6 Under this agreement, the United States is given full powers 
of administration, legislation and jurisdiction in the Trust Territory 
under the general supervision of thq United Nations Security Council.7 
Notwithstanding this broad grant of authority, the United States does 
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not possess sovereignty over the Trust Territory,8 but has only the 
powers and responsibilities given it as trustee.9

8. The interchangeable use of the terms “Micronesia” and “Trust Territory of the Pacific 
Islands” is not precisely accurate; Micronesia includes some islands that are outside the Trust 
Territory, such as Guam, Nauru, and the Gilbert Islands, and the Trust Territory includes a few 
islands, such as Nukuoro in the Ponape district, that are more Polynesian than Micronesian. S. 
Rep. No. 433, supra note 1, at 23.

9. E.g., Saipan ex rel. Guerrero v. United States Dep’t of Interior, 502 F.2d 90, 96-97 (9th Cir. 
1974), cert, denied, 420 U.S. 1003 (1975); Callas v. United States, 253 F.2d 838, 841 (2d Cir.), 
cert, denied, 357 U.S. 936 (1958); Brunell v. United States, 77 F. Supp. 68,72 (S.D.N.Y. 1948). It 
has been held, moreover, that the Trusteeship Agreement creates substantive rights that are 
judicially enforceable in the United States courts. Saipan ex rel. Guerrero v. United States Dep’t 
of Interior, 502 F.2d at 96. The United States must exercise its powers in accord with the due 
process clause and other fundamental provisions of the United States Constitution. Ralpho v. 
Bell, No. 75-2088, at 20 (D.C. Cir. Mar. 29, 1977).

10. The Trusteeship Agreement in article 12 authorized the United States to enact such 
legislation as may be necessary to implement the agreement. At first, President Truman gave the 
Navy the administrative responsibility for the islands. 3 C.F.R. 658 (1943-48 compilation). In 
1951 administration of the islands was transferred to the Department of the Interior. 3 C.F.R. 
766 (1949-53 compilation). During the next two years, responsibility for administration of parts 
of the Trust Territory was redelegated back to the Secretary of the Navy. 3 C.F.R. 906, 951 
(1949-53 compilation). For a brief discussion of the early years of United States administration 
of the Trust Territory, see S. Rep. No. 433, supra note 1, at 36-39.

11. 3 C.F.R. 600 (1959-63 compilation).
12. Before 1962 the Trust Territory Government was located first in Hawaii and then in Guam. 

Saipan was never more than a “provisional” capital since President Truman in 1952 designated 
Dublon in Truk as the capital because of its central location. R. Van Cleve, The Office of 
Territorial Affairs 140 (1974). Indeed, the selection of Saipan as the headquarters of the Trust 
Territory drew sharp criticism from the 1964 U.N. Visiting Mission, which viewed Saipan’s non
central location and its “different type of economy and . . . different atmosphere from the rest of 
Micronesia” as distinct arguments for placement of the capital of the Trust Territory at Truk. 
Report of the United Nations Visiting Mission to the Trust Territory of the Pacific Islands, 1964, 
31 U.N. TCOR, Supp. 2, at 47, U.N. Doc. T/1628 (1964). Plans are now underway to move the 
capital to Ponape. Hearings on HR. Res. 549 Before the Senate Comm, on Foreign Relations, 94th 
Cong. 1st Sess. 91-92 (1975) (hereinafter cited as Senate Foreign Relations Committee Hearings].

13. 48 U.S.C. § 1681(a) (1970). In recent years, the Trust Territory has been divided for 
administrative purposes into six districts, one consisting of the Northern Mariana Islands.

After years of divided military and civilian authority,10 responsibility 
for administration of the entire Trust Territory was centralized in 1962 
in the Department of the Interior,11 and Saipan became the seat of the 
Trust Territory government.12 The Secretary of the Interior, in turn, 
delegated executive authority over the Trust Territory to a High 
Commissioner, who since 1967 has been appointed by the President 
and confirmed by the Senate.13

The future political status of the Trust Territory upon termination of 
the Trusteeship Agreement has been the paramount political issue in 
Micronesia during the past decade. Under the terms of the Trusteeship 
Agreement, the United States undertook to promote self-government 
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for the inhabitants of the Trust Territory.14 The convening of the 
Congress of Micronesia in 1965 represented an important step in this 
political development.15 A Future Political Status Commission was 
established by legislation in 1967 to investigate and report on the 
various forms of political association with the United States that might 
be available to the islands of Micronesia.16 Negotiations between 
representatives of Micronesia and the United States began in earnest in 
196917 and, after a long and eventful history,18 still have not produced 

14. The Trusteeship Agreement provides that the United States will:
jFJoster the development of such political institutions as are suited to the trust 
territory and . . . promote the development of the inhabitants of the trust territory 
toward self-government or independence, as may be appropriate to the particular 
circumstances of the trust territory and its peoples and the freely expressed wishes 
of the peoples concerned.

Trusteeship Agreement, supra note 6, art. 6, fll.
15. R. Van Cleve, supra note 12, at 138-39 (1974); Report of the United Nations Visiting 

Mission to Observe the Plebiscite in the Mariana Islands District, Trust Territory of the Pacific 
Islands, 1975, 43 U.N. TCOR, Supp. 2, at 9, U.N. Doc. T/1771 (1975) [hereinafter cited as 1975 
Visiting Mission Report].

16. The Future Political Status Commission submitted two reports to the Congress of 
Micronesia, an interim report in 1968 and a final report in 1969. The interim report canvassed the 
various status alternatives available for the Trust Territory but did not make any recom
mendations. Future Political Status Commission, Interim Report to the Congress of 
Micronesia (1968). The Commission’s final report recommended a free association relationship 
with the United States. Future Political Status Commission, Report to the Congress of 
Micronesia 8 (1969). For a brief summary of these reports, see S. Rep. No. 433, supra note 1, at 
40-41.

17. The Congress of Micronesia created a Future Political Status Delegation which met 
formally with United States representatives in September 1969, although no decisions were 
reached. S. Rep. No. 433, supra note 1, at 42-43; Political Status Delegation, Report to the 
Congress of Micronesia 2-4 (1970) (copy on file at the Georgetown Law Journal).

18. In early, 1970, a United States draft organic act that would make Micronesia an 
unincorporated territory like Guam or the Virgin Islands was presented to but rejected by the 
delegation. Political Status Delegation, supra note 17, at 4; Mink, Micronesia: Our Bungled Trust, 
6TEX.INTT.L.F. 181,202-05 (1971). The Micronesians countered with their own proposal of free 
association, a political relationship under which Micronesia would have complete self-government 
over internal matters and the United States would have exclusive responsibility for its defense and 
foreign affairs. After initial unwillingness, the United States agreed to consider this alternative. 
1975 Visiting Mission Report, supra note 15, at 9; Future Political Status: Trust Territory of the 
Pacific Islands, Report by the President’s Personal Representative for Micronesian Status 
Negotiations on the Hana, Maui, Hawaii Talks, Oct. 4-12, 1971 (1971) (copy on file at the 
Georgetown Law Journal). An essential element of free association is each party’s ability to 
withdraw unilaterally. Statement of Ambassador Williams (April 11,1972), reprinted in Office of 
Micronesian Status Negotiations, The Future Status of the T.T.P.I.; Fourth Round of 
Micronesian Future Political Status Talks, Apr. 2-13, 1972, at 47-48 (1972) (copy on file at the 
Georgetown Law Journal) [hereinafter cited as Future Political Status Talks|. One of the reasons 
for the failure of the third round of negotiations in 1971 was the unsuccessful resolution of the 
matter of unilateral termination. 1975 Visiting Mission Report, supra, at 9.
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agreement regarding a future political relationship for most of 
Micronesia.19

19. Although United States-Micronesia negotiations eventually produced a draft Compact of 
Free Association in 1974, subsequent developments have raised serious doubts regarding its 
current status. Hearings on H.R.J Res. 549 Before the Subcomm, on General Legislation of the 
Senate Comm, on Armed Services, 94th Cong., 1st Sess. 153 (1975) [hereinafter cited as Senate 
Armed Services Committee Hearings], For a discussion of the factors leading to the inability of the 
parties to conclude these negotiations successfully, see S. Rep No. 433, supra note 1, at 52-55; 
Hearings on H.R.J. Res. 549. H.R.J. Res. 550, and H.R.J. Res. 547 Before the Subcomm, on 
Territorial and Insular Affairs of the House Comm, on Interior and Insular Affairs 94th Cong., 1st 
Sess. 410-11 (1975) [hereinafter cited as House Interior Committee Hearings]; 43 U.N. TCOR 
(1450th mtg.) 47-51,58-62,U.N. Doc. T/PV. 1450 (prov.ed. 1976); 43 U.N. TCOR (1451thmtg.) 
36-47, U.N. Doc. T/PV. 1451 (prov. ed. 1976); 43 U.N. TCOR (1452th mtg.) 6-18 53-56, U.N. 
Doc. T/PV. 1452 (prov. ed. 1976); 43 U.N. TCOR (1454th mtg.) 6-17, U.N. Doc. T/PV. 1454 
(prov. ed. 1976).

20. The letter was presented to the United States during the fourth round of negotiations in 
Palau. Statement of Position, Mariana Islands District Representatives to the Joint Committee on 
Fugure Status (April 1972), reprinted in Future Political Status Talks, supra note 18, at 61 
[hereinafter cited as Marianas Statement of Position]. The United States had anticipated this 
request and, on the same day, expressed its willingness to conduct separate negotiations with the 
Northern Mariana islands. Id. at 63; S. Rep.No. 433, supra note 1, at 54. The Marianas Statement 
of Position and the United States response were presented to Congress as part of the legislative 
history of the status negotiations. Id. at 176-78.

21. Marianas Statement of Position, supra note 20, at 61.
22. The proposed compact would allow either party to withdraw from the relationship after a 

period of fifteen years if two-year notice is given and agreement is reached regarding United States 
defense needs following termination of the relationship. The draft compact, dated October 30, 
1974, is included among the materials presented to Congress during its consideration of the status 
agreement with the Northern Marianas. Senate Armed Services Committee Hearings, supra note 
19, at 153-62.

Although some advocates of Puerto Rico’s unique status might argue otherwise, there is no 
direct United States precedent for the free association relationship contemplated by Micronesia. 
See generally Broderick, Associated Statehood—A New Form of Decolonisation, 17 LvT’L & Comp. 
L.Q. 368 (1968). The examples of free association most frequently discussed in the literature are 
the Cook Islands, which became a self-governing state in free association with New Zealand in 
1965, and the six former island territories of Great Britain in the Caribbean which became “States 
in Association with Britain” in 1967. See generally S. De Smith, supra note 1, at 46-51 (1970); 
Broderick, supra at 371-89; Green, Termination of the U.S. Pacific Islands Trusteeship, 9 Tex. 
Int’L L.J. 175, 184-86 (1974); Note, Inventive Statesmanship vs. The Territorial Clause: The 

Partially in reaction to the parties’ inability to work out a mutually 
satisfactory relationship, in April 1972 the representatives of the 
Northern Mariana Islands on the Micronesian Joint Committee on 
Future Status requested separate negotiations with the United 
States.20 These representatives had concluded that the positions 
advanced by the Micronesian negotiators no longer reflected the 
desires of the Northern Marianas people for a close and enduring 
relationship with the United States.21 The Micronesian negotiators’ 
rejection in 1970 of the United States proposal for a commonwealth 
relationship and their insistence on a relationship that permitted 
unilateral withdrawal22 were viewed by the Northern Marianas dele
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gates as contrary to the interests of their people.23 The desire of the 
Northern Marianas for a permanent relationship with the United States 
had been a matter of public record for more than twenty-five years.24 
Many factors contributed to this position, including the proximity and 
relationship of the Northern Marianas to Guam,25 the increasing 
Americanization of the islands after World War II, the location on 
Saipan of the capital of the Trust Territory government, and the more 
rapid pace of economic development in the Northern Marianas 
compared to that in the rest of Micronesia.26

Constitutionality of Agreements Limiting Territorial Powers, 60 V a. L. Rev, 1041,1045 (1974). For 
a fuller explanation of free association, see C. HEINE, supra note 1, at 79-84.

23. S. Rep. No. 433, supra note 1, at 45-51 (summarizing reactions of Marianas people to 
Micronesian rejection of the United States’ commonwealth offer). See also S. Rep. No. 596, supra 
note 6, at 12, reprinted in [1976] U.S. Code Cong. & Ad. News at 459-60; House Interior Committee 
Hearings, supra note 19, at 403-04.

24. In 1950 the first United Nations Visiting Mission to the Trust Territory reported that the 
people of the Northern Marianas had informed the Mission of their desire to become nationals of 
the United States. 8 U.N. TCOR, Supp. No. 2, U.N. Doc. T/897 (1950); Report of the United 
Nations Visiting Mission to the Trust Territory of the Pacific Islands, 1961, U.N. Doc. T/1582, at 
3 (1961); 1975 Visiting Mission Report,supra note 15, at 13-15; S. Rep,No. 433,supra note 1, at 
45-48; House Interior Committee Hearings, supra note 19, at 606-23.

25. For some time there was strong support within the Northern Mariana Islands for unification 
with Guam. This movement had gained recognition, if not approval, from both the Future Political 
Status Commission and the United Nations Visiting Mission. Future Political Status 
Commission, Report to the Congress of Micronesia 33-34,36-37(1969); Report of the United 
Nations Visiting Mission to the Trust Territory of the Pacific Islands, 1967, 34 U.N. TCOR, 
Supp., 2, at 27, U.N. Doc. T/1658 (1967); Note, supra note 6, at 176. The voters of Guam, 
however, dealt a fatal blow to the unification movement by rejecting the proposal in a 1969 
referendum. S. Rep. No. 433, supra note 1, at 19;D. McHenry, Micronesia Trust Betrayed 131 
(1975).

26. Marianas Statement of Position, supra note 20, at 61; S. Rep. No. 433, supra note 1, at 45- 
51.

27. For an exploration of the controversy, see D. McHenry,supra note 25, at 31-52, 130-38; 
Green, supra note 22, at 192-96; Green, America’s Strategic Trusteeship Dilemma—Its 
Humanitarian Obligations, 9 Tex. Int’L L.J. 19 (1974); 18 Harv. Int'L L.J. 204 (1977); 1975 
Visiting Mission Report, supra note 15, at 21-23.

28. C. Heine, supra note l,at 173-76 (Micronesia is a single political unit and should negotiate 
a single future political status). It is argued that only the Congress of Micronesia has the authority 
to negotiate future status and that separate status for the Northern Marianas will result in 
fragmentation contrary to principles of international law. It is further contended that the United 

In a decision that prompted considerable and continuing con
troversy, the United States agreed in 1972 to conduct separate political 
status negotiations with the Northern Mariana Islands.27 On the one 
hand, the decision was criticized within the Trust Territory, the United 
States Congress, and the United Nations as a violation by the United 
States of its obligations under international law and as destroying any 
possibility that the districts of Micronesia could agree on a common 
political status after termination of the Trusteeship Agreement.28 On 
the other hand, separate negotiations were defended as consistent with 
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the Trusteeship Agreement, as necessary to acknowledge the right of 
self-determination possessed by the Northern Marianas people, and as 
furthering legitimate national objectives.29 Although its official 
position fluctuated over the years, the Congress of Micronesia 
eventually respected the desires of the Northern Marianas people and 
did not oppose approval by the United States Congress of the status 
agreement that emerged from these separate negotiations.30 Recent 
consideration of the matter by the United Nations also reflects an 
acceptance of separate status as a legitimate and realistic response 
to the desires of the Northern Marianas people.31

States was motivated primarily by its defense needs within the Northern Marianas, that the 
strategy was one of “dividing and conquering” the Micronesian negotiators and that the resultant 
agreement with the Northern Marianas was an unseemly form of contemporary colonialism. Id. at 
172-75; see Senate Foreign Relations Committee Hearings, supra note 12, at 16-28,98-107,110-26; 
S. Rep. No. 596, supra note 6, at 17-25, [1976] U.S. Code Cong. & Ad. News at 464-72. With 
respect to this latter point, it is argued that the status afforded the Northern Marianas does not 
involve full self-government under applicable United Nations resolutions in part because the 
citizens of the Northern Marianas will not be able to vote for President and members of Congress. 
Id. at 18, [1976] U.S. Code Cong. & Ad. News at 465.

29. Defenders of the separate status negotiations have emphasized that the Trusteeship 
Agreement requires the United States to consider the wishes of the “peoples” of Micronesia and 
that the “people” of the Northern Mariana Islands, for various historical, cultural, and 
geographical reasons, have distinct preferences regarding their future political status that must be 
respected by the United States. Thus, the action was defended as one that simply responded to 
the aspirations of the Marianas people. Note, supra note 6, at 176. Itis argued that rejection of this 
desire for separation would be a denial of their right of self-determination under the United 
Nations charter and the Trusteeship Agreement. Moreover, nothing in the orders establishing 
the Congress of Micronesia authorized it to negotiate political status between the peoples of 
Micronesia and the United States. Senate Foreign Relations Committee Hearings, supra note 12, at 
65-67. Separate status for the Northern Marianas also was favored because it enables the United 
States to fulfill its responsibilities under the Trusteeship Agreement while protecting critical 
defense interests in the Pacific. S. Rep. No. 596, supra note 6, at 8, 16, [1976] U.S. Code Cong. & 
Ad. News at 455-58, 463.

30. Future Political Status Commission, Report to the Congress of Micronesia 37 
(1969) (recognition of Northern Marianas’ desire for separate status). At various points 
throughout the negotiations between the United States and the Northern Marianas, representa
tives of the Congress of Micronesia questioned their legitimacy. When asked directly in 1975 by a 
United States Senator whether the Congress of Micronesia opposed United States approval of the 
separate status agreement with the Northern Marianas, however, representatives of the Congress 
of Micronesia replied in the negative. Senate Foreign Relations Committee Hearings, supra note 12, 
at 94-97. In February 1976, the Congress of Micronesia passed a resolution recommending that 
the United States Congress approve the Covenant. 122 CONG. Rec. S1981 (daily ed. Feb. 19, 
1976).

31. 1975 Visiting Mission Report, supra note 15, at 22-23; 41 U.N. TCOR (1416th mtg.) 11- 
16, 21-23, 48-50 U.N. Doc. T/PV. 1416 (prov. ed. 1974) (statements of the representatives from 
the United Kingdom, France and Australia recognizing legitimacy of separate negotiations).
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THE POLITICAL STATUS AGREEMENT BETWEEN THE 
MARIANAS AND THE UNITED STATES

Formal negotiations between the United States and the Marianas 
Political Status Commission, constituted by law to act on behalf of the 
people of the Northern Marianas,32 were initiated in December 1972 
and were completed by the signing, on February 15, 1975, of the 
Covenant to Establish a Commonwealth of the Northern Mariana 
Islands in Political Union with the United States (the Covenant). After 
unanimous approval by the district legislature, the Northern Marianas 
people themselves approved the Covenant by a seventy-eight percent 
affirmative vote in a plebiscite held on June 17, 1975.33 The United 
States Congress subsequently approved the Covenant after extensive 
public hearings,34 and it was enacted into law on March 24, 1976.35 
Shortly thereafter, the United States made arrangements to administer 
the Northern Marianas separately from the remainder of the Trust 
Territory.36

32. Northern Marianas Dist. Law 3-124 (1972), reprinted in S. Rep. No. 433, supra note 1, at 
182-83. The Commission consisted of 15 members appointed to represent the diverse political, 
ethnic, and economic interests in the Northern Marianas. On the eve of the signing of the 
Covenant, a lawsuit was initiated against the Commission, the district legislature, and the Trust 
Territory seeking a temporary restraining order to prevent the members of the Commission from 
approving the Covenant in part on the ground that the legislature and the Commission lacked the 
authority to undertake such separate negotiations with the United States. Mafnas v. Marianas 
Political Status Comma, No. 17-75 (Trial Div. of the T.T.P.I. High Court, Mariana Islands 
District, Feb. 14,1975). After hearing argument only a few hours before the signing ceremony, the 
court refused to issue the restraining order and the case was subsequently dismissed.

33. S. Rep No. 433, supra note 1, at 413-14. For a description of the campaign leading to the 
plebiscite and the relevant documents, see House Interior Committee Hearings, supra note 19, at 
415-21, 423-604.

34. S. Rep. No. 596, supra note 6, [1976| U.S. Code Cong. & Ad. News 448; S. Rep. No. 433, 
supra note 1, (1975); H.R. Rep. No. 364, 94th Cong., 1st Sess. (1975); Hearings on S.J. Res. 107 
Before the Senate Comm, on Interior and Insular Affairs, 94th Cong., 1st Sess. (1975) [hereinafter 
cited as Senate Interior Committee Hearings]', House Interior Committee Hearings, supra note 19; 
Senate Foreign Relations Committee Hearings, supra note 12; Senate Armed Services Committee 
Hearings, supra note 19.

35. Act of March 24,1976, Pub. L. No. 94-241,90 Stat. 263 (to be codified in 48U.S.C. §1681) 
[hereinafter cited as Covenant].

36. 41 Fed. Reg. 15,892 (1976) (order issued by the Acting Secretary of the Interior on March 
24, 1976, providing for separate administration of the Northern Mariana Islands).

The Covenant defines the relationship between the United States 
and the Commonwealth; it is the preconstitutional act by which the 
people of the Northern Marianas exercised their right of self- 
determination and became a part of the United States. The Covenant 
consists of ten articles that define the political relationship between the 
United States and the Northern Mariana Islands. The Covenant sets 
out the basic requirements for the Northern Marianas Constitution, 
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land ownership system, and revenue and taxation practices. It includes 
provisions for United States citizenship and nationality for the people 
of the Commonwealth, United States and local judicial authority, the 
applicability of United States law, United States financial assistance, 
and Northern Marianas representation in the United States.37

37. The meaning and legislative history of the Covenant are discussed in three contem
poraneously prepared documents : Report ofthe Joint Drafting Committee, reprinted in House 
Interior Committee Hearings, supra note 19, at 374-77; Marianas Political Status Commission, 
Analysis ofthe Coven ant, reprinted in id. at 626-65; Section-By-Section Analysis, reprinted in 
id. at 381-98.

38. Covenant,supra note 35, art. X, § 1003(a).
39. Id. § 1003(b). Section 202 of the Covenant requires that the constitution be approved by 

the United States “on the basis of its consistency with this Covenant and those provisions of the 
Constitution, treaties and laws of the United States to be applicable to the Northern Mariana 
Islands.’’ The constitution was submitted to the President by letter dated April 21, 1977, from 
the Secretary of Interior and was received on April 23, 1977. Section 202 provides that the 
constitution, unless earlier approved or disapproved by the “Government of the United States,” 
will be deemed to have been approved six months after its submission to the President or on 
October 22, 1977. Approval of the constitution has been deferred until the expiration of the six 
month period because of the concern of the Department of Justice that the President lacks 
authority under the Covenant to act without formal approval by Congress. This view of section 
202 lacks any rational basis: It fails to give the proper meaning to the language of section 202, 
particularly when contrasted with the provisions of section 1001(b) of the Covenant; it ignores 
the negotiating history of the Covenant and the parties’ deliberate decision to leave the approval 
mechanism flexible enough to permit the President alone to approve the constitution; and it flies 
in the face of the only pertinent legislative history. See, e.g., S. Rep. No. 433, supra note 1, at 68; 
Analysis of the Covenant, supra note 37, at 632; 122 Cong Reg. E 1412 (daily ed. Mar. 18, 
1976) (remarks of Rep. Burton). When Congress desires to preserve for itself a role in the 
approval process, it knows how to do so. See Act of October 21, 1976, Pub. L. No. 94-584, 90 
Stat. 2899 (express provision for congressional approval of Guam and Virgin Islands 
constitutions).

The provisions of the Covenant become effective in three stages. A 
number of provisions, primarily those relating to the formation of a 
constitution and its submission to the Northern Marianas people and to 
the United States government, became effective upon approval of the 
Covenant on March 24, 1976.38 Other provisions, including those 
relating to the right of self-government, judicial authority, the 
applicability of United States constitutional and statutory provisions, 
income tax and public indebtedness, United States financial as
sistance, and the lease of Marianas property, will become effective on 
a date determined by the President of the United States, which must be 
not more than 180 days after the Northern Marianas Constitution is 
approved.39 The remainder of the Covenant, in particular the 
provisions granting United States citizenship to the Northern Marianas 
people and bringing the Commonwealth officially under United States 
sovereignty, becomes effective upon termination of the Trusteeship 
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Agreement. The United States has declared its intent to terminate the 
Trusteeship Agreement in 1981.40

40. S. Rep. No. 433, supra note 1, at 65, 102; Senate Foreign Relations Committee Hearings, 
supra note 12, at 80-81. The United States has promised to terminate its trusteeship 
responsibilities simultaneously in all six districts. U.N. Doc. T/PV. 1412, 6 (1973). This 
requirement appears to be political rather than legal. In light of the difficulties encountered in 
negotiations with the remainder of the Trust Territory, there is concern whether the future 
political status of the entire Trust Territory will be resolved by 1981. 43 U.N. TCOR (1450th 
mtg.), U.N. Doc. T/PV. 1450,32 (1976); 43 U.N. TCOR (1451th mtg.), U.N. Doc. T/PV. 1451, 48- 
50 (1976); 43 U.N. TCOR (1457th mtg.); U.N. Doc. T/PV. 1457, 3 (1976); D. McHenry.supra 
note 25, at 222.

41. For a general discussion of the territories and related legal issues, see Green, supra note 22, 
at 175; Leibowitz, The Applicability of Federal Law to the Commonwealth of Puerto Rico, 56 Geo 
L.J. 219,219-22 (1967); Note, Puerto Rico: Colony or Commonwealth? 6 N.Y.U. J. Int'lL. &Pol. 
115, 133 (1973); Note, supra note 6, at 186-200; Note, supra note 22, at 1041-45, 1063-70; 
Comment, The Constitution Abroad: The Operation of the Constitution Beyond the Continental 
Limits of the United States, 32 Texas L. Rev. 58,64-67 (1953). Much of the discussion has focused 
on Puerto Rico and in particular whether by virtue of the compact between the United States and 
the people of Puerto Rico the United States yielded its plenary power under article IV, section 3 of 
the Constitution to legislate for Puerto Rico. Without addressing this issue, the Supreme Court 
has recently acknowledged that “Puerto Rico occupies a relationship to the United States that has 
no parallel in our history.” Examining Bd. of Eng’rs v. Flores de Otero, 426 U.S. 572, 596 (1976).

Some of the territories are “organized” under the provisions of organic laws enacted by 
Congress; this is true of Puerto Rico, Guam and the Virgin Islands. American Samoa and the Canal 
Zone are unorganized territories and are governed by executive order. For a more detailed 
discussion of executive authority, see Note, Executive Authority Concerning the Future Political 
Status of the Trust Territory of the Pacific Islands, 66 Mich.L. Rev. 1277 (1968). Only Puerto Rico 
presently is operating under the provisions of a constitution written and approved by its residents.

Congress has broad authority under article IV, section 3, clause 2 “to dispose of and make all 
needful Rules and Regulations respecting the Territory or other Property belonging to the United 
States.’’See Leibowitz, supra at 220-21 (discussing history of this provision); Note, supra note 22, 
at 1045-54. Except as limited by Congress, this authority permits legislation on all matters 
affecting or within the territories. Section 105 of the Covenant limits the exercise of this authority 
in important respects, in particular by requiring that certain fundamental provisions of the 
Covenant can be changed only by the mutual consent of the parties. S. Rep. No. 433, supra note 1, 
at 58,67; House Interior Committee Hearings, supra note 19, at 413,630-32; Senate Armed Services 
Committee Hearings, supra note 19, at 134-36 (legislative history of mutual consent provision).

42. H.R. 2201, 95th Cong., 1st Sess. (1977). Recent political developments in Puerto Rico 
serve to emphasize the vitality of the continuing debate regarding Puerto Rico’s political status. 

When the Covenant is fully effective, the Commonwealth of the 
Northern Mariana Islands will become one of the offshore territories of 
the United States, along with the Commonwealth of Puerto Rico and 
the territories of Guam, the Virgin Islands, American Samoa, and the 
Canal Zone. There are, however, significant differences among these 
political entities in respect to both their relationships with the United 
States and the extent of self-government available to their residents.41 
The status of these areas is currently in flux: legislation changing the 
status of Puerto Rico is before Congress;42 Guam and the Virgin Islands 
are undertaking for the first time the drafting of their own consti
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tutions;43 and the status of the Canal Zone is currently before Congress 
as part of its consideration of the proposed treaties regarding the 
Panama Canal.44 Moreover, it is possible that further negotiations 
between the United States and the representatives of the Trust 
Territory and its separate districts will result in additional affiliations 
with the United States. It is in this context of evolving territorial 
relationships that the new constitution of the Northern Mariana Islands 
can be analyzed most usefully.

See Wash. Star, Aug. 29,1977, § A, at 1, col. 1 (interview with Carlos Romero Barcelo, governor of 
Puerto Rico).

43. Act of Oct. 21, 1976, Pub. L. No. 94-584, 90 Stat. 2899.
44. See Time, Sept. 19, 1977, at 19-21 (treaties signed on Sept. 7, 1977, await Senate 

approval). See generally Note, Panama: The Proposed Transfer of the Canal and Canal Zone by 
Treaty, 5 Ga. J. Inti. & Comp. L. 195 (1975).

45. Northern Marianas Dist. Law No. 4-205 (1976). The legislation also specified the number 
and qualifications of the delegates, the time and manner of their election, the powers, duties and 
procedures of the Convention, and the financial and staff support.

46. Id. §§9 (c)-9 (d).

THE CONSTITUTIONAL CONVENTION

Section 201 of the Covenant requires the Northern Marianas people 
to formulate a constitution. Section 203 sets forth certain limitations: 
the constitution must provide for a republican form of government with 
separate executive, legislative, and judicial branches, and must contain 
a bill of rights; the executive power of the Northern Mariana Islands 
must be vested in a popularly elected governor; the legislative power 
must be vested in a popularly elected legislature, one house of which 
must be chosen on the basis of equal representation for each of the 
chartered municipalities; and the judicial power must be vested in such 
courts as the constitution or laws of the Northern Mariana Islands may 
provide. Within these limitations, the people of the Northern Marianas 
are free to create the institutions of government through which they can 
best achieve their objective of self-government.

Legislation authorizing a constitutional convention was enacted by 
the Northern Marianas Legislature and was approved by the Resident 
Commissioner on August 19,1976.45 The law authorized the election of 
thirty-nine delegates—twenty-five from Saipan, eight from Rota, five 
from Tinian, and one from the sparsely populated islands north of 
Saipan. By requiring twenty-eight delegates for a quorum, including at 
least one from each of the three major islands, and by providing that no 
constitutional provision could be adopted by less than three-fourths of 
the delegates present, the law gave substantial political power to the 
thirteen delegates from Rota and Tinian.46 The Convention was 
required to convene no later than October 18,1976, and was permitted 
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to continue in session for no longer than fifty consecutive days.47 A 
referendum on approving the constitution was required to be held 
within 120 days after the Convention completed its session, and to 
come into effect the constitution would have to be ratified by the 
affirmative vote of at least sixty percent of the votes cast.48

47. Id. §9(a). The legislature thereby required that the Convention complete its work in less 
than one-half the time usually allotted to such undertakings. State constitutional conventions 
have been given a much longer life, even though the revision process usually focuses on some, 
rather than all, provisions of existing constitutions. Under authority recently provided by 
Congress, Guam has scheduled its first Constitutional Convention and has allowed 100 days for 
the Convention to do its work. Bill 978, at § 15200.10 (amending Guam Govt CODE tit. XVI, ch. 
HI) (copy on file at the Georgetown Law Journal).

48. Northern Marianas Dist. Law No. 4-205, §§ 10, 14 (1976). In a community with two highly 
organized and evenly balanced political parties, this requirement placed a premium on ensuring, 
to the extent possible, that the Convention execute its responsibilities on a nonpartisan basis so 
that both political parties would urge their supporters to approve any constitution recommended 
by the Convention.

49. Wilmer, Cutler & Pickering, Briefing Papers for the Delegates to the Northern Marianas 
Constitutional Convention (2 vols.) (October, 1976) (copy on file at the Georgetown Law Journal) 
¡hereinafter cited as Briefing Papers]. Several months before the enabling legislation, 
preparations for the Convention began under the auspices of the Office of Transitional Studies 
and Planning, which was established to administer transitional and planning activities related to 
the implementation of the Covenant.

50. The briefing papers included references to a wide variety of research materials, including 
state constitutional materials, theoretical and field studies in political science, relevant statutes, 
the legislative history of the Covenant, and judicial decisions interpreting the United States 
Constitution and state constitutions.

The delegates were elected at a special election on October 3, 1976, 
and met for the first time on October 18, 1976—the first of their fifty 
consecutive days—to decide upon their officers, committees, and 
procedures. Perhaps the most important organizational decision of the 
Convention was to create three substantive committees to conduct the 
work of the Convention: the Committee on Governmental Institutions, 
the Committee on Personal Rights and Natural Resources, and the 
Committee on Finance, Local Government and Other Matters. These 
committees were given responsibility for reviewing the subjects within 
their areas and for proposing constitutional provisions to the Con
vention.

Immediately after the organizational session, the three substantive 
committees began their work, which was organized around fourteen 
briefing papers totaling over 900 pages that were submitted to the 
delegates before the opening of the Convention49 and that discussed 
subjects appropriate for inclusion in a constitution.50 Each briefing 
paper was devoted principally to a discussion of specific alternatives 
that might be considered by the delegates in drafting a constitutional 
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provision on that subject. With a few exceptions, the briefing papers 
did not recommend any course of action to the delegates.

After the Convention had been in session for a few days, committees 
began to present their reports to the Convention acting through a 
Committee of the Whole. As the Convention acted upon the 
committees’ recommendations, the new constitution gradually began 
to take shape.51 A draft constitution was ready by November 14, 1976.

51. Under the Convention’s rules, draft constitutional provisions were adopted on first reading 
and final adoption came through approval on second reading after further deliberation. The draft 
provisions were adopted by a simple majority because the legal requirement of a three-fourths 
vote of the delegates was interpreted as applicable only to the Convention’s final vote. The 
objectives of this process were to permit a complete draft to be produced for public distribution 
and to encourage delegates opposed to a particular provision to evaluate the entire document 
before finally deciding to oppose a provision’s inclusion in the constitution.

52. By the time the constitution was signed, the number of delegates was reduced to 33. On the 
forty-fifth day of the Convention, 5 delegates—4 of the 8 from Rota and 1 of the 5 from Tinian— 
left the Convention because of dissatisfaction with the reduction of the size of the lower house 
from 19 to 14, depriving Rota of a second seat in that house. See text accompanying notes 
163-99 infra. A sixth delegate walked out later in disagreement with a provision providing a 
special position in the commonwealth government to protect the rights of a substantial minority 
group in the population composed of persons of Carolinian ancestry. Ttys provision is described 
below. See text accompanying notes 278-92 infra. The remaining delegates stayed in session, 
compromised their differences, and thereby enabled the Convention to complete its work on 
schedule.

Although time was limited, public hearings on the draft constitution 
were considered both desirable and politically necessary. The hearings 
were held simultaneously on the three major islands on November 17- 
18, 1976. Although convened on short notice, the hearings generated 
widespread public comment regarding the work of the Convention. The 
Convention also solicited and received written views from Trust 
Territory and Northern Marianas district government officials. Not all 
of the comment was favorable; the draft constitution drew substantial 
criticism from some of those who testified or commented.

After completion of the public hearings, the Convention reconvened 
for its final three weeks. Most of the remaining work of the Convention 
was handled by a Committee of the Whole. During the next two and 
one-half weeks, the delegates resolved the most controversial issues 
before the Convention: the size of the proposed legislative branch, the 
powers assigned to the upper house of the legislature in which the three 
major islands were equally represented, the local control of the delivery 
of services by the commonwealth government, the compensation of 
commonwealth officials, the protection of separate island interests in 
the initiative and referendum process, and the procedures for 
amending the constitution. On December 5,1976, the delegates signed 
the constitution,52 and on the last day of its statutory life, December 6, 
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1976, the Convention adopted an authoritative 224-page analysis 
describing its intentions with respect to each provision of the 
constitution.

Upon the Convention’s termination, the next step was ratification of 
the constitution. After a comprehensive public education program 
conducted by a nonpartisan commission,53 the constitution was 
approved by a referendum held on March 6, 1977. Although only about 
sixty percent of the eligible voters turned out, in contrast to the ninety- 
five percent vote on the Covenant, ninety-three percent of those who 
voted approved the constitution.54

53. The task of public education preceding the referendum was assigned by law to a specially 
created Advisory Commission on Political Education, consisting of the officers and committee 
chairmen of the Convention and 10 other persons appointed by the legislature. Northern 
Marianas Dist. Law No. 434 (1976). As part of this educational program, the constitution was 
translated into the Chamorro and Carolinian languages and given extensive media coverage. 
Village meetings were held by members of the Advisory Commission to review the document and 
answer questions.

54. Report by the Resident Commissioner to the Secretary of the Interior (Mar. 18, 1977) 
(copy on file at the Georgetown Law Journal).

55. Whether these provisions of the Northern Marianas Constitution would be upheld if the 
United States Constitution applied without qualification in the Northern Marianas is considered 
below. See notes 161-99, 328-53 infra and accompanying text.

n. Application of the United States Constitution 
in the Northern Mariana Islands

In examining the application of the United States Constitution in the 
Northern Marianas it is useful to focus on two provisions of the 
Northern Marianas Constitution that raise clearly defined issues of 
possible conflict with the United States Constitution: article II, section 
2, dealing with the composition of the Northern Marianas Senate, and 
article XII, dealing with restrictions on land alienation in the islands. 
Both provisions implement mandatory requirements imposed by the 
Covenant and hence are subject to the Covenant’s express direction 
that such implementing provisions are exempt from challenge under 
the otherwise applicable provisions of the United States Constitution.55 
A threshold issue in analyzing the Northern Marianas Constitution, 
therefore, is the validity of the Covenant’s effort to limit the 
applicability of the fourteenth amendment and other provisions of the 
United States Constitution. The following discussion considers this 
question in three parts: a description of the provisions of the Covenant 
that are intended to limit the applicability of the United States 
Constitution and of the two principal provisions of the Northern 
Marianas Constitution constructed under these exceptions; an 
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analysis of the legal standards employed in determining the 
applicability of the United States Constitution in offshore areas; and 
an examination of the two principal provisions of the Northern 
Marianas Constitution in light of those standards.

RELEVANT PROVISIONS OF THE COVENANT AND THE 
NORTHERN MARIANAS CONSTITUTION

An examination of the extent to which the United States Constitution 
is applicable in the Commonwealth of the Northern Mariana Islands 
must focus on three sets of provisions: the sections of the Covenant that 
deal with the applicability question and the two provisions of the 
Northern Marianas Constitution that fulfill the Covenant’s re
quirements where the drafters of the Covenant plainly intended that 
the United States Constitution would not apply.

Exceptions Created by the Covenant. The starting point in
determining what provisions of the United States Constitution will 
apply in the Northern Marianas, and with what effect, is the Covenant 
itself. The Covenant provides in section 501(a) that specified 
provisions of the United States Constitution, “ [t]o the extent that they 
are not applicable of their own force, . . . will be applicable within the 
Northern Mariana Islands as if the Northern Mariana Islands were one 
of the several States.” The next section of the Covenant, however, 
purports to qualify section 501(a) by specifying that the general 
applicability of the constitutional provisions provided for in section 
501(a) “will be without prejudice to the validity of and the power of the 
Congress of the United States to consent to Sections 203 ... and 805 [of 
the Covenant].”56

56. The legislative history of the Covenant indicates that section 501(b) was added “only outof 
super-abundance of caution” because the provisions it referred to were believed to be in accord 
with the Constitution. S. Rep. No. 433, supra note 1, at 74.

Section 203(c) of the Covenant essentially determines the 
composition of the upper house of the legislature by providing for equal 
representation for each of the chartered municipalities of the Northern 
Mariana Islands in one house of a bicameral legislature, instead of 
following the pattern of representation required in the states, which 
must apportion both houses on the basis of population. The legislative 
history of the Covenant indicates that this requirement arose out of the 
compromise and concessions necessary to permit the individual islands 
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in the Northern Marianas chain to unite politically.57 The political 
significance of this provision was recognized by Congress in approving 
the Covenant58 and its importance is emphasized by its inclusion in 
the list of those Covenant provisions that cannot be changed without 
the consent of both the United States and the Northern Mariana 
Islands.59

57. The Analysis of the Covenant, supra note 37, points out:
The establishment of the commonwealth involves compromise and concessions 
which reflect the different historical and geographic interests of the major islands in 
the Northern Marianas group, as well as population. This sentence will require the 
Northern Marianas to have a two-house legislature analogous to the Congress of the 
United States. If this sentence were not included, Tinian and Rota would be limited 
to representation in the new Commonwealth which is based entirely on population. 
The Commission concluded that, in light of the past experience of the people of Rota 
and Tinian and the need for their support of the Covenant, the protection afforded 
them by Section 203(c) was entirely appropriate and desirable.

Id. at 633-34.
58. S. Rep. No 433, 94th Cong., supra note 1, at 69.
59. Covenant, supra note 35, art. I, §105.
60. Report of the Joint Drafting Committee, supra note 37, at 377.
61. The bracketed words appear only in section 805.

Section 805 of the Covenant provides that some protection against 
the transfer of land to persons not of Northern Marianas descent will 
be required in the new Commonwealth “in view of the importance of the 
ownership of land for the culture and traditions of the people of the 
Northern Mariana Islands, and in order to protect them against 
exploitation and to promote their economic advancement and self- 
sufficiency.” The Covenant specifically requires the government of the 
Northern Marianas to restrict the acquisition of permanent and long
term interests in land exclusively to persons of Northern Marianas 
descent until twenty-five years after the termination of the Trusteeship 
Agreement. Following that period, the government will be permitted, 
but not required, to impose restrictions. The Covenant’s drafters 
intended that this provision be implemented by either the constitution 
or the laws of the Northern Marianas, and that each of the terms, such 
as “acquisition” and “person of Northern Marianas descent,” be 
defined precisely so that the restriction would be exact in its applica
tion.60 Like the section on composition of the upper house of the 
legislature, section 805 is also subject to the mutual consent provisions 
of the Covenant, thus protecting the Northern Marianas against 
unilateral action by the United States.

Both sections 203 and 805 emphasize that their requirements are to 
be implemented “notwithstanding [the] other provisions of this 
Covenant or those provisions of the Constitution, [treaties] or laws of 
the United States applicable to the Northern Mariana Islands.”61 The 
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drafters of the Covenant confirmed that these specified provisions were 
integral parts of the political status agreement without which the 
accession of the Northern Mariana Islands to the United States would 
not have been possible.62 In approving the Covenant, Congress 
attempted to exempt the provisions relating to legislative composition 
and land alienation from the application of any apparently conflicting 
provisions of the United States Constitution.

62. Report of the Joint Drafting Committee, supra note 37, at 376.
63. The creation of senatorial districts was necessary because the constitution abolishes the 

existing municipalities. Marianas Const, art. VI, § 6 (reprinted in Appendix). It further allows for 
expansion of the senate by three members from a fourth senatorial district consisting of the islands 
north of Saipan after these islands reach a population of more than one thousand persons. Id. art. 
II, § 2(a). This provision for the Northern Islands is consistent with the intention underlying the 
Covenant that accommodation be made for “any additional further chartered municipalities that 
may be added pursuant to the terms of the Constitution of the Northern Mariana Islands.” 
Report of the Joint Drafting Committee, supra note 37, at 375; Analysis of the Covenant, 
supra note 37, at 633. No more than four senatorial districts with a total of 12 senators are 
authorized by section 2 regardless of the agencies of local government established under article 
VI.

64. There is also a possible conflict with the due process clause of the fifth amendment. The 
Supreme Court has held that a discrimination may be so egregious that it amounts to a denial of 
due process. Schneider v. Rusk, 377 U.S. 163, 168 (1964); Bolling v. Sharpe, 347 U.S. 497, 499 
(1954).

65. 377 U.S. 533 (1964).
66. Id. at 568.

Implementation by the Constitution. Article II, section 2, of the
Northern Marianas Constitution implements section 203 of the 
Covenant by providing that, at least initially, the senate shall be 
composed of nine senators to be elected at large within each of three 
senatorial districts that correspond to the three chartered municipali
ties of the Northern Mariana Islands: Rota, Saipan, and Tinian.63 As 
required by the Covenant, three senators are to be elected by each 
district despite the wide variations in population. Thus, a senator from 
Saipan and the Northern Islands will represent approximately 4500 
residents, while a senator from Rota will represent approximately 400 
residents, and a senator from Tinian will represent approximately 250 
residents.

This provision creates a possible conflict with the equal protection 
clause of the fourteenth amendment of the United States Con
stitution.64 In Reynolds v. Sims65 the Supreme Court held that an 
individual’s right to vote is impaired when his vote is “in a substantial 
fashion diluted” in comparison to the votes of other citizens of his state 
and that the equal protection clause requires that both houses of a 
bicameral legislature be apportioned on the basis of population.66 In 
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later cases the Court concluded that equal protection requires the votes 
of all citizens to be accorded equal weight, and has applied that 
principle at the local as well as the state level.67

67. See e.g., Gaffney v. Cummings, 412 U.S. 735 (1973); Whitcomb v. Chavis, 403 U.S. 124 
(1971); Hadley v. Junior College Dist., 397 U.S. 50 (1970); Avery v. Midland County, 390 U.S. 
474 (1968); Kilgarlin v. Hill, 386 U.S. 120 (1967); Swann v. Adams, 385U.S. 440 (1967); Burns v. 
Richardson, 384 U.S. 73 (1966); Fortson v. Dorsey, 379 U.S. 433 (1965); Lucas v. Forty-fourth 
General Assembly, 377 U.S. 713 (1964).

68. Marianas Const, art. XII, § 1.
69. M. art. XII, § 6. If a corporation ceases to be qualified as a “person of Northern Marianas 

descent,” any covered real property interest that it acquired after the effective date of the 
constitution is forfeited to the Commonwealth. Id.

70. Id. art. XII, §2.
71. Id. art. XII, §3. The Constitutional Convention adopted an official section-by-section 

analysis that explains the intent of the Convention with respect to each of the substantive 
provisions of the constitution. The section-by-section analysis was drafted during the Convention, 
immediately after conclusion of debate on each article. It was adopted on December 6,1977, one 
day after the constitution was approved. The section-by-section analysis indicates that the term is 
intended to include all estates of inheritance including fee simple and fee tail and life estates, 
regardless of whether the interest is held alone or is shared with others. Analysis of the 
Constitution of the Commonwealth of the Northern Mariana Islands 178-79 (Dec. 6, 
1976) (hereinafter cited as Analysis of Constitution]; Report to the Convention by the Committee 
on Personal Rights and Natural Resources, Committee Recommendation Number 8: Restrictions on 
Land Alienation 7 (Nov. 11, 1976) (copy on file at the Georgetown Law Journal).

72. The term “national” applies to persons who are not citizens of any nation other than the 
United States and who owe permanent allegiance to the United States but who are not United 
States citizens. 8 U.S.C. §§ 1101(a)(21)-(22), 1408 (1970).

73. Marianas Const art. XU, § 4. The test is also satisfied by a child who, while under the age 
of 18, was adopted by a person of Northern Marianas descent. Id. A corporation is considered to 
be a person of Northern Marianas descent if it is incorporated and has its principal place of 
business in the Commonwealth and if at least 51% of its directors and the owners of 51% of its 
voting shares are persons of Northern Marianas descent. Id. art. XII, §5.

Article XII of the Northern Marianas Constitution implements 
section 805 of the Covenant by restricting the “acquisition of 
permanent and long-term interests in real property within the 
Commonwealth” to “persons of Northern Marianas descent.”68 A 
transaction consummated in violation of this provision is deemed to 
be void ab initio.69 The term “acquisition” is defined broadly to 
include transfers “by sale, lease, gift, inheritance or other means,” 
although exceptions are created for transfer by inheritance to a 
spouse and for foreclosure by a mortgagee that disposes of its interest 
within five years.70 The term “permanent and long-term interests” 
includes freehold interests as well as leasehold interests of more than 
forty years’ duration including renewal rights.71

To qualify as a “person of Northern Marianas descent,” an 
individual must satisfy two criteria. First, the person must be a citizen 
or national of the United States.72 Secondly, the person must be at least 
one-quarter Northern Marianas Chamorro or Northern Marianas 
Carolinian blood or a combination thereof.73 This reference to 
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ancestral bloodline was not intended to establish a racial or ethnic 
basis for determining qualification to acquire land.74 For purposes of 
determining descent under article XII, a person is deemed to be a 
fullblooded Northern Marianas Chamorro or Carolinian if he or she 
“was bom or domiciled in the Northern Mariana Islands by 1950 and 
was a citizen of the Trust Territory of the Pacific Islands before the 
termination of the Trusteeship with respect to the Commonwealth.”75 
Thus, the second criterion is keyed to descent from persons who were 
bom or domiciled in the Northern Marianas before a specified date 
and who became or were treated as citizens of the Trust Territory for 
any period of time between 1947 and the date the Trusteeship 
Agreement is terminated.76 In essence, the references to Chamorro 
and Carolinian blood are a shorthand method of fixing the class of 
permanent residents in a particular time frame. Descent traced from 
actual ethnic Chamorros or Carolinians who were bom and lived 
outside the Northern Marianas before 1950 would not qualify a 
person under article XII as being “of Northern Marianas descent.”

74. Analysis of Constitution, supra note 71, at 181.
75. Marianas Const, art. XU, § 4.
76. Analysis of Constitution,supra note 71, at 181-84.
77. Denial of the right to acquire permanent or long-term interests in land to some United 

States citizens—those descended from persons bom or domiciled in the United States—while 
reserving that right to other United States citizens—those descended from persons bom or 
domiciled in the Marianas—raises both potential conflicts. Section 1 of the fourteenth 
amendment provides that no state shall “deny to any person within its jurisdiction the equal 
protection of the laws.” Article IV, section 2, provides that: “The Citizens of each State shall be 
entitled to all Privileges and Immunities of Citizens in the several States.” Section 1 of the 
fourteenth amendment provides that: “No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States . . . .”

The restrictions on alienation may create some burden upon the right to travel, although that 
issue can be analyzed most usefully in terms of the equal protection or privileges and immunities 
guarantees, since the right to travel has not been ascribed to any particular constitutional 
provision. See Graham v. Richardson, 403 U.S. 365, 375 (1971); Shapiro v. Thompson, 394 U.S. 
618, 629-30, 630 & n.8 (1969); United States v. Guest, 383 U.S. 745, 757-58 (1966).

The restrictions on land alienation contained in the Northern 
Marianas Constitution appear to conflict with several provisions of 
the United States Constitution. While the potential conflicts seem 
most substantial in connection with the equal protection clause of the 
fourteenth amendment and the privileges and immunities clauses of 
article IV, section 2, and the fourteenth amendment,77 the re
strictions also may constitute a taking of property without just 
compensation in violation of the fifth amendment. They also may be 
considered an encroachment upon congressional authority to regulate 
interstate and foreign commerce or to establish the terms and 
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conditions for the entry and naturalization of aliens78—powers that 
are granted to Congress under article I, section 8.

78. Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 419 (1948); Hines v. Davidowitz, 312 
U.S. 52, 66 (1941).

79. Puerto Rico seems to be the political entity most similar to the Northern Marianas because 
it also is termed a Commonwealth and entered into a “compact” with the United States. The 
courts continue to be uncertain, however, regarding Puerto Rico’s political status. See Examining 
Bd.of Eng’rs v. Flores de Otero, 426 U.S. 572,596,599 n.30 (1976). In Flores the Court discussed 
prior decisions holding that Puerto Rico was a “state” for purposes of some statutes but not for 
others but refused to decide whether it was a state or a territory for purposes of 42 U.S.C. § 1983. 
See generally Leibowitz, supra note 41, at 219; Note, Puerto Rico: Colony or Commonwealth?, 6 
InT’lL. & Pol. J. 115 (1973) (discussion of Puerto Rico from United Nations perspective).

80. Balzac v. Porto Rico, 258 U.S. 298 (1922); Rassmussen v. United States, 197 U.S. 516 
(1905); Dorr v. United States, 195 U.S. 138 (1904); Hawaii v. Mankichi, 190 U.S. 197 (1903); 
Downes v. Bidwell, 182 U.S. 244 (1901); Armstrong v. United States, 182 U.S. 243 (1901); Dooley 
v. United States, 182 U.S. 222 (1901); De Lima v. Bidwell, 182 U.S. 1 (1901).

APPLICABLE LEGAL STANDARDS: THE DOCTRINE OF
THE INSULAR CASES

The validity of the Covenant’s effort to limit the applicability of the 
United States Constitution in the Northern Marianas depends 
essentially on whether, in the absence of the Covenant, the 
Constitution would apply with full force in the Northern Marianas by 
virtue of the Commonwealth’s union with the United States. The 
question arises in the first instance because several of the pertinent 
provisions of the United States Constitution, by their own terms, 
apply only to acts of a state. However its status may be characterized, 
the Northern Marianas clearly cannot be considered a state for all 
purposes.79 For this reason, and because of the uncertainty that would 
otherwise have resulted, the Covenant provided that the specified 
provisions of the Constitution would apply “as if the Northern 
Mariana Islands were one of the several States,” subject to the 
qualifications summarized above. The legal force of these 
qualifications, or exceptions, to the applicability of the Constitution 
depends upon whether the protections of the Constitution apply of 
their own force—ex proprio vigore—or only by virtue of section 501(a) 
of the Covenant. If the latter is the case, Congress, in approving the 
Covenant, could effectively determine that certain provisions of the 
Constitution do not apply in the Northern Marianas. If, on the other 
hand, the United States Constitution applies of its own force, it is 
questionable whether Congress could restrict its application simply 
by approval of the Covenant.

In the Insular Cases,80 decided after the acquisition of Hawaii, the 
Philippines, and Puerto Rico at the close of the nineteen century, the 
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Supreme Court considered the application of constitutional provi
sions to newly acquired territories. The decisions recognized a 
distinction between what were termed “incorporated territories,” in 
which the provisions of the Constitution were said to apply of their 
own force, and “unincorporated territories,” in which only certain 
“fundamental” but largely undefined constitutional rights applied of 
their own force.81 Although the distinguishing characteristics of 
incorporated territories do not emerge clearly from the decisions, the 
following factors seemed to be of principal importance: whether it was 
contemplated that the territory would become a state;82 whether, at 
the time the territory was acquired, Congress intended to confer upon 
the inhabitants of the territory the full political and civil rights of 
American citizens;83 and whether Congress expressly indicated that it 
intended to incorporate the territory into the United States.84 Taken 
together, the cases suggest that, at least as to overseas territories, 
“incorporation is not to be assumed without express declaration, or an 
implication so strong as to exclude any other view.”85

81. This distinction between incorporated and unincorporated territories apparently 
originated in Justice White’s concurring opinion in Downes v. Bidwell, 182 U.S. 244, 287 (1901). 
The Court maintained the distinctions in later decisions. E.g., Balzac v. Porto Rico, 258 U.S. 298 
(1922); Rassmussen v. United States, 197 U.S. 516 (1905); Dorr v. United States, 195 U.S. 138 
(1904).

82. Examining Bd. of Eng’rs v. Flores de Otero, 426 U.S. 572, 599 n.30 (1976); Granville- 
Smith v. Granville-Smith, 349 U.S. 1, 5 (1955); Balzac v. Porto Rico, 258 U.S. 298, 311 (1922).

83. Balzac v. Porto Rico, 258 U.S. 298, 309 (1922); Rassmussen v. United States, 197 U.S. 
516, 522 (1905).

84. Balzac v. Porto Rico, 258 U.S. 298, 306 (1922); Rassmussen v. United States, 197 U.S. 
516, 522 (1905).

85. Balzac v. Porto Rico, 258 U.S. 298, 306 (1922).
86. E.g., Dorr v. United States, 195 U.S. 138, 148 (1904).
87. Balzac v. Porto Rico, 258 U.S. 298, 312-13 (1922); Mora v. Mejias, 206 F.2d 377,382 (1st 

Cir. 1953).
88. See Turney v. United States, 115 F. Supp. 457, 464 (Ct. Cl. 1953) (dictum).

In determining whether a particular constitutional right is so 
“fundamental” that it applies of its own force to an unincorporated 
territory, the Insular Cases considered whether the constitutional 
provision at issue was consistent with the needs, capacities, and 
established customs of the territory’s inhabitants.86 The “funda
mental” constitutional rights identified as applying of their own force 
in the unincorporated territories included certain aspects of due 
process87 and, apparently, the right to just compensation.88 Although 
the cases intimated that the broad spectrum of basic natural or 
personal rights—such as freedom of speech and the press, free access 
to courts of justice, entitlement to due process of law and to equal 
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protection of the laws, and “such other immunities as are 
indispensable to a free government”89 —might also fall within the 
class of “fundamental” rights applicable to unincorporated terri
tories, that question remained unanswered because the cases focused 
principally upon constitutional protections deemed not to apply ex 
proprio vigore to the unincorporated territories.90 Thus, for all that has 
been written, the incorporation doctrine and the resolution of the 
subsidiary question of what constitutional provisions apply to 
unincorporated territories remain confused and ambiguous.91

89. Downes v. Bidwell, 182 U.S. 244, 282-83 (1901).
90. E.g., Balzac v. Porto Rico, 258 U.S. 298, 309 (1922) (right to jury trial does not apply of its 

own force to unincorporated territory); Dorr. v. United States, 195 U.S. 138, 149 (1904) (same); 
Hawaii v. Mankichi, 190 U.S. 197, 216-18 (1903) (rights to indictment by grand jury and 
unanimous petit jury verdict do not apply of their own force to the Hawaiian Islands).

91. See, e.g., Figueroa v. Puerto Rico, 232 F.2d 615, 619 (1st Cir. 1956) (“We really do not 
know for sure just what provisions of the Constitution of the United States became applicable ex 
proprio vigore in this unincorporated territory.”). See generally Coudert, The Evolution of the 
Doctrine of Territorial Incorporation, 26 Column. L. Rev. 823 (1926); Comment, supra note 41, at 
58. The ambiguity of the Supreme Court language on the subject was emphasized to Congress in 
its consideration of section 501 of the Covenant. S. Rep. No. 433, supra note 1, at 73.

92. 354 U.S. 1 (1957).
93. Id. at 13.
94. Id. at 14.
95. The plurality opinion in Reid found that trial by jury was a “fundamental right” and, joined 

by Justices Frankfurter and Harlan concurring in the result, held that dependents of servicemen 
stationed overseas were entitled to civilian trials. Id. at 9.

The Supreme Court provided a helpful framework for analyzing 
these issues in Reid v. Covert,92 a case involving court martial 
jurisdiction over civilian dependents of armed forces personnel 
stationed overseas. In Reid, Justice Black, writing the plurality 
opinion, focused on the difference in culture and custom between the 
unincorporated territories involved in the Insular Cases and the 
United States.93 According to Justice Black, the determination that 
only certain fundamental constitutional rights applied of their own 
force in unincorporated territories turned on the fact that those 
territories possessed “wholly dissimilar traditions and institutions” 
from the continental United States,94 and for this reason the power of 
Congress under article IV, section 3, to govern and regulate such 
territories was subject only to certain “fundamental” constitutional 
restrictions.95

In their separate concurrences in Reid, Justices Frankfurter and 
Harlan suggested an alternative framework for analyzing the question 
whether a particular constitutional provision should apply in an 
unincorporated territory. Justice Frankfurter stressed the difficulty of 
harmonizing congressional power under article IV, section 3, to make 
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all needful rules and regulations for the territories with constitutional 
limitations on its powers when these constitutional provisions, 
separately considered, appeared to conflict.96 As Justice Frankfurter 
read the Insular Cases, the appropriate approach to resolving 
any conflict among the constitutional provisions is to engage in a 
“detailed examination of the relation of the specific ‘Territory’ to 
the United States” in order to determine whether, in a given case, a 
particular constitutional protection limits the power of Congress to 
govern the territory.97

96. Id. at 41, 54.
97. Id. at 53-54.
98. Id. at 65, 74 (emphasis in original).
99. Id.
100. Id. at 75 (emphasis in original).

Justice Harlan agreed with this analysis and explained further that 
the Insular Cases should be read as standing for the proposition that 
“there are provisions in the Constitution which do not necessarily 
apply in all circumstances in every foreign place.”98 Adherence to 
certain specific constitutional guarantees in an overseas territory 
should not be required when it would be impracticable or 
anomalous.99 According to Justice Harlan, “The question is which 
guarantees of the Constitution should apply [in the overseas territory] 
in view of the particular circumstances [of the local setting], the 
practical necessities, and the possible alternatives which Congress 
had before it. The question is one of judgment, not of compulsion.”100

Thus, the unincorporated territory doctrine of the Insular Cases, as 
interpreted in Reid, emphasizes that the determination whether a 
particular constitutional provision applies to an unincorporated 
territory depends on the degree to which the provision is deemed to 
be fundamental and whether the provision is consistent with the 
needs, customs, traditions, culture, and institutions of the territory. 
When a more basic or fundamental guarantee of personal liberty is at 
issue, the doctrine of the Insular Cases requires a greater 
inconsistency before the constitutional provision is found to be 
inapplicable than when a less fundamental constitutional guarantee is 
at issue. In either case, however, the doctrine requires an assessment 
whether the blanket application of the constitutional provision to the 
territory would interfere unduly with the culture, traditions, and 
institutions of its inhabitants. When the provision is sought to be 
applied to an overseas territory with social and cultural values 
distinctly different from those of the fifty states, reference must be 
made to the local setting and not solely to conceptions of fundamental 
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fairness as embodied in Anglo-American jurisprudence.101 The 
fact that equal protection guarantees are fundamental in some 
contexts does not mean that they must apply with full force in an 
unincorporated territory.102

101. King v. Morton, 520 F.2d 1140, 1147 (D.C. Cir. 1975); McBride, The Application of the 
American Constitution to American Samoa, 9 J. Int’l L. & Econ. 325, 344, 347 (1974).

102. King v. Morton, 520 F.2d 1140 (D.C. Cir. 1975) (fact that right to trial by jury is 
fundamental in the fifty states does not mean it must apply in an unincorporated territory like 
American Samoa).

103. 354 U.S. 1, 14 (1957).
104. See, e.g., Examining Bd.of Eng’rs v. Flores de Otero, 426 U.S. 572, 599,600 n.30 (1976); 

Palmore v. United States, 411 U.S. 389,404 (1973); Granville-Smith v. Granville-Smith, 349 U.S. 
1,5 (1955); King v.Morton, 520 F.2d 1140,1147 (D.C. Cir. 1975); Fournier v. Gonzalez, 269 F.2d 
26, 28-29 (1st Cir. 1959).

105. Although the Jones Act gave United States citizenship to most Puerto Ricans, that was 
held not to indicate an intention to incorporate Puerto Rico into the United States. Balzac v. Porto 
Rico, 258 U.S. 298, 307-08 (1922) (construing 39 Stat. 951 (1917)).

While Reid v. Covert indicates that the Court would be reluctant to 
extend the doctrine to limit the application of the Constitution in 
other contexts,103 the Supreme Court has not recently had occasion to 
reconsider the doctrine of the Insular Cases. When questions have 
arisen regarding the application of the Constitution in overseas 
territories or possessions, however, the continued authority of the 
Insular Cases has been at least implicitly acknowledged.104

VALIDITY OF THE PROVISIONS OF THE COVENANT 
AND THE NORTHERN MARIANAS CONSTITUTION

An examination of the Northern Marianas political status in light of 
the criteria set forth in the Insular Cases for identifying an 
incorporated territory indicates that it is unlikely that the islands can 
be considered an incorporated territory. Congress has never indicated 
an intent specifically to incorporate the Northern Mariana Islands into 
the United States; nor can it be said that Congress has manifested an 
intention to confer all of the political and civil rights of American 
citizens upon the inhabitants of the Northern Marianas. Indeed, the 
Covenant’s specific approval of the provisions outlining the compo
sition of the legislature and the restrictions on land alienation rebut 
such an inference. The Covenant’s commitment to make available 
United States citizenship for the residents of the Northern Marianas 
after termination of the Trusteeship Agreement does not go this far.105 
Because the Commonwealth will enjoy a status more like that of 
Puerto Rico than any other political entity affiliated with the United 
States, and because Puerto Rico is not considered an incorporated 
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territory,106 the same result will probably be reached with respect to 
the Northern Marianas.

106. The Supreme Court in 1922 held that Puerto Rico was not an incorporated territory. Id. at 
306. In 1952 Congress adopted a joint resolution approving the constitution and new 
commonwealth status of Puerto Rico, but the adoption of the joint resolution has been held not to 
have changed its status as an unincorporated territory. Fournier v. Gonzalez, 269 F.2d 26,29 (1st 
Cir. 1959). For a general discussion of the application of the United States Constitution in Puerto 
Rico, see Leibowitz, supra note 41, at 219.

107. The language in Harlan’s concurrence to Reid u. Covert, that “there are provisions in the 
Constitution which do not necessarily apply in all circumstances in every foreign place,” seems 
clearly to contemplate this assignment of the burden of proof. See 354U.S.1,74(1957) (emphasis 
in original).

Under the doctrine of the Insular Cases, a conclusion that the 
Northern Mariana Islands are an unincorporated territory would mean 
that the provisions of the United States Constitution do not 
automatically apply in full to the islands. The question then becomes 
whether the equal protection and other guarantees of the United 
States Constitution, although not automatically applicable, 
nevertheless follow the flag into the Northern Marianas. The Insular 
Cases reflect the Supreme Court’s recognition that there may be 
cultural values in places outside the United States sufficiently 
significant not to be overridden by those cultural values inherent in 
the guarantees afforded by the United States Constitution. Less clear, 
however, is the judicial standard by which the importance of these 
non-indigenous cultural values may be weighed fairly against the 
need for conformity to the United States Constitution. The Northern 
Marianas Constitution may well provide a unique opportunity to 
explore the implications of the Insular Cases and to construct a 
coherent and flexible judicial standard to be used in resolving this 
conflict of values.

An appropriate judicial standard would undoubtedly begin with the 
presumption that the United States Constitution should be fully 
applicable in any territory under the sovereignty of the United States. 
The burden of proof with respect to any proposed exception from the 
United States Constitution should be allocated to that party claiming 
that special circumstances in a particular territory justify such an 
exception.107 The standard should require a careful examination of the 
proposed exception in terms of its purpose, the underlying local 
circumstances, and the impact of the exception on individual rights 
and legitimate governmental objectives.

The purpose of the proposed exception should be weighed by the 
courts in deciding whether the exception is constitutionally 
permissible. Certainly, an exception designed to accommodate
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distinctly local circumstances is preferable to one that bears no 
substantial relationship to such circumstances. Similarly, an exception 
designed to facilitate governmental efficiency or community harmony 
is to be preferred over one motivated by less praiseworthy concerns. 
The objectives of proposed exceptions may vary widely and courts 
necessarily must satisfy themselves that a substantial and legitimate 
objective exists to justify an important departure from the United 
States Constitution.

The second component of an appropriate judicial standard should 
be an examination of the local circumstances which purport to justify 
the proposed exception. As the Supreme Court emphasized, only in a 
culture substantially different from that of the United States should a 
court consider a departure from the otherwise uniform application of 
the United States Constitution. Political, social, and economic 
circumstances can all be appropriately considered, because any one of 
these three may give rise to the conflict of cultural values recognized 
by the Supreme Court in Reid v. Covert or may affect local 
expectations with respect to fairness, due process, and other rights. 
Such an inquiry, moreover, must be based upon “solid evidence of 
actual and existing conditions.”108

108. King v. Morton, 520 F.2d 1140, 1148 (D.C. Cir. 1975). The court of appeals in King 
remanded the case for further proceedings in order to develop an adequate factual record 
regarding the extent to which trial by jury could be practically implemented in American Samoa. 
The district court recently held a hearing to consider evidence regarding the culture and traditions 
of American Samoa and the extent to which the jury system could effectively function in light of 
these local conditions. Wash. Post, June 14, 1977, §A, at 3, col. 4. The plaintiff continues 
to maintain that the right to jury trial is fundamental and that no showing of necessity, expediency, 
impracticality, or inconvenience can justify denial of this right to an American citizen. Prehearing 
Memorandum of Plaintiff Jake King at 3, King v. Morton, No. 2030-72 (D.D.C., filed June 8, 
1977).

Lastly, the courts should consider the impact of creating or 
rejecting a proposed exception to the United States Constitution. One 
aspect of this inquiry is whether, as a practical matter, the 
constitutional provision at issue can be implemented in light of the 
local circumstances prevailing in the particular territory. The extent 
of any infringement on guarantees otherwise available under the 
United States Constitution must also be examined in light of the 
exception’s duration and scope. A relatively minor infringement 
should be tolerated more readily than a more substantial, pervasive, 
and permanent infringement. In addition, the relationship between 
the impact of the proposed exception and its underlying objective 
should be substantial and direct. Finally, in assessing the impact of 
any proposed exception to the United States Constitution, a court 
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might evaluate the alternative approaches available to the govern
ment for resolving the conflict.109

109. Reid v. Covert, 354 U.S. 1, 76 & n.12 (1957).
110. For a detailed discussion of the importance of these decisions with respect to the 

composition of the lower house, see notes 164-99 infra and accompanying text.
111. The most significant defense interest achieved by the status agreement is the denial of the 

Northern Marianas to any foreign power. In addition, an integral part of the status agreement is a 
long-term lease of a large portion of the island of Tinian that will enable a major new air base to be 

By focusing on the purpose, justifications, and impact of an 
exception, the proposed judicial standard not only comports with the 
relevant decisional law but also may provide a useful framework for the 
evidentiary decisions and legal analysis that will confront the courts 
when a proposed exception to the United States Constitution is 
challenged. This proposed standard is used for the analysis of the 
composition of the senate and the restrictions on land alienation 
specified in the Northern Marianas Constitution that is set forth below.

Composition of the Senate. The central issue with respect to
the composition of the senate is whether the interpretation of the 
fourteenth amendment’s equal protection clause reflected in the 
Supreme Court’s one person-one vote decisions110 applies of its own 
force to the Northern Marianas.

The provision for equal representation in the upper house of the 
legislature accomplished two purposes: it permitted the three islands 
to form a common political entity, and it permitted that political entity 
to affiliate with the United States. The compromise giving each major 
island equal representation in the senate was one of the essential 
requirements in securing the accession of the islands to a united 
political entity. The individual islands in the Northern Marianas were 
free not to participate in negotiations with the United States looking 
toward a common political status in union with the United States. 
Rota and Tinian are substantially smaller than Saipan in terms of both 
population and resources, and they were unwilling to accede to a 
permanent political union with Saipan without adequate protection of 
their separate interests in at least one house of the legislature.

The national interests of the United States in effecting this union 
were also important and should be weighed in determining what legal 
effect to give to the congressional determination that the applicability 
of the United States Constitution be limited to the extent 
contemplated by the Covenant. Approval of the Covenant by 
Congress was based upon two critical considerations: first, the 
acquisition of the Northern Marianas would advance certain 
important defense interests of the United States;111 and secondly, it 
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would enable the United States to fulfill its commitment under the 
Trusteeship Agreement to honor the exercise by the Northern 
Marianas people of their right of self-determination.112 Attainment of 
these objectives could be achieved only with the full consent of the 
people of the Northern Marianas, because union with the United 
States could not, consistent with international law, be forced upon 
them. As the negotiating history of the Covenant demonstrates, this 
concession to the interests of the smaller islands of Rota and Tinian 
was essential in securing the agreement of the Northern Marianas to 
the Covenant. The demand for equal representation was unanimously 
supported by the Northern Marianas negotiators.113 Faced with the 
prospect that no status agreement would be achieved without this 
compromise, the United States representatives agreed to the 
proposal.114

constructed if desired by the United States. The inevitable uncertainty regarding the future of 
current United States bases in Japan, the Philippines, and Southeast Asia enhances the value of 
an airbase located on the islands. S. Rep. No. 596, supra note 6, at 8,16, |1976| U.S. CODE Cong & 
Ad. News at 455,463; Senate Interior Committee Hearings, supra note 34, at 57, 59; Senate Armed 
Services Committee Hearings, supra note 19, at 45-47, 51-56.

112. Senate Foreign Relations Committee Hearings, supra note 12, at 70-71, 165; S. Rep. No. 
596, supra note 6, at 8, 16, 11976] U.S. Code Cong. & Ad. News at 455, 463.

113. The draft covenant dated December 19, 1974, authorized, but did not require, equal 
representation in one house of the legislature for the three major islands. S. Rep. No. 433,supra 
note 1, at 300. After the December 1974 negotiating session the Rota and Tinian municipal 
councils instructed their representatives on the Marianas Political Status Commission 
to obtain a guarantee of equal representation for these two smaller islands in one house of the 
future commonwealth legislature. This request was made by the Commission during the February 
1975 negotiating session. Id. at 69; Senate Armed Services Committee Hearings, supra note 19, at 
134; Hearings on Marianas Political Status Before the Subcomm, on Territorial and Insular Affairs 
of the House Comm, on Interior and Insular Affairs, 94th Cong., 1st Sess. 93-94, 98-99, 107-08 
(1975).

114. Hearings on Marianas Political Status Before the Subcomm, on Territorial and Insular 
Affairs of the House Comm, on Interior and Insular Affairs, supra note 113, at 107-08; Senate 
Armed Services Committee Hearings, supra note 19, at 134.

115. Lincoln, The Marianas Islands, in National Security and International Trusteeship 
IN THE Pacific 119, 125-26 (W. Louis ed. 1972).

The demand for equal representation in one house arises out of 
unique political, economic, and social circumstances different from 
those affecting states within the United States. First, as noted above, 
the option of each island not to unite with the others and not to 
associate with the United States distinguishes the Northern Marianas 
from any state. Secondly, these islands have developed separate 
communities with customs and traditions distinct from one another. 
For many years Rota was governed by the United States separately 
from Saipan and Tinian.115 The migrations of peoples from other parts 
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of the Pacific affected these islands differently.116 A large Carolinian 
minority became established on Saipan but had almost no representa
tion on the other major islands. The current population of the island 
of Tinian is largely the product of a migration from Yap that occurred 
shortly after World War II and did not similarly affect the other 
islands. The impact of foreign rule has affected the islands differently 
because most nations governed from a base on Saipan with relatively 
little direct representation on the other islands. Moreover, the system 
of landholding developed differently. On Rota, families frequently 
hold a residential lot in one of the villages and farm land at a distant 
location. On the other islands, coincidence of farm and residential use 
is the more common pattern.117

116. This history of migrations was discussed intensively during the floor debates with respect 
to the definition of “Northern Marianas ancestry” that became incorporated in article XII, section 
4, and contributed to the adoption of objective criteria rather than ethnic designations.

117. This local circumstance, for example, led to strong opposition from Rota to a proposed 
limitation in article XI, section 5(a), to one homestead lot per homesteader. The Rota delegates 
asserted that their unique landholding pattern required each homesteader to be eligible for two 
homesteads—one in the village for residential purposes and one on farm land for agricultural 
purposes.

118. S. Rep No. 433, supra note 1, at 29-31.
119. In recent years, the Trust Territory has been divided for administrative purposes into six 

districts, each of which had equal representation in the upper house. Hearings on Marianas 
Political Status Before the Subcomm, on Territorial and Insular Affairs of the House Comm, on 
Interior and Insular Affairs, supra note 113, at 113.

120. Id. at 107-08, 118; see S. Rep. No. 433, supra note 1, at 15-16; 69; Senate Armed Services 
Committee Hearings, supra note 19, at 134.

121. U.S. Const, art. I, §3, cl. 1.

Every nation exercising sovereignty over Micronesia has recognized 
these distinctions through the governing structure.118 Indeed, the 
present structure of the Congress of Micronesia provides for equal 
representation for the several districts in the upper house not
withstanding the substantial disparities in population among the 
districts.119 In approving the Covenant, Congress understood and 
respected the separate island identities and recognized that the 
Covenant’s requirement of equal representation in one house of the 
Northern Marianas legislature was for this reason fully consistent with 
the applicable court decisions.120

The application of the equal protection clause in this context may 
not constitute a fundamental constitutional right within the meaning 
of the Insular Cases. The exemption contemplated by the Covenant is 
a narrow one and is patterned almost exactly after the constitutional 
provision for representation in the United States Senate.121 The 
Covenant’s provisions regarding the composition of the senate are 
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supported by the same rationale emphasized by the Supreme Court in 
justifying the composition of the United States Senate:

The system of representation in the two Houses of the 
Federal Congress is one ingrained in our Constitution, as 
part of the law of the land. It is one conceived out of 
compromise and concession indispensable to the es
tablishment of our federal republic. Arising from unique 
historical circumstances, it is based on the consideration 
that in establishing our type of federalism a group of 
formerly independent States bound themselves together 
under one national government.... The developing history 
and growth of our republic cannot cloud the fact that, at the 
time of the inception of the system of representation in the 
Federal Congress, a compromise between the larger and 
smaller States on this matter averted a deadlock in the 
Constitutional Convention which had threatened to abort 
the birth of our Nation.122

122. Reynolds v. Sims, 377 U.S. 533, 574 (1964) (footnote omitted); see Wesberry v. Sanders, 
376 U.S. 1, 14 (1964) (discussing the importance of the Great Compromise to the successful 
completion of the Constitutional Convention and concluding that article I, section 2, required 
application of one person-one vote to elections for United States Representatives).

123. See McKay, The Federal Analogy and State Apportionment Standards, 38 Notre Dame 
Law. 487 (1963).

In Bums v. Richardson, the Court discussed the history of representation in Hawaii. Although 
that discussion has some relevance to the Marianas, once Hawaii became a state it was on an equal 
footing with all other states, and the equal protection clause fully applied to its legislature 
regardless of prior historical practices. 384 U.S. 73,75-77 (1966); see United States v. Texas, 339 
U.S. 707, 716-20 (1950) (holding that the joint resolution admitting Texas into the union “on an 
equal footing with the original states” referred to equality of political rights and sovereignty rather 
than economic stature).

124. The Court again discarded any analogy to the federal plan in state legislatures in Lucas v. 
Forty-fourth General Assembly, 377 U.S. 713,738 (1964). While the Court in Lucas emphatically 
rejected “a variety of geographical, historical, topographic, and economic considerations,” it did 
so in part because the Colorado Plan under challenge did not allocate senatorial seats analogously 
to the federal scheme. Id. at 738 n.32. Unlike the Colorado plan, the composition of the Northern 
Marianas’ legislature parallels precisely the federal plan.

Although the Court has uniformly rejected the “federal analogy” as 
justification for malapportioned state legislatures,123 its reasons for so 
doing are inapplicable to the Northern Marianas. The composition of 
the Northern Marianas legislature, including the representation of 
geographical units in the senate, is virtually identical to that of the 
United States Congress.124 Unlike cities, towns, and counties, the 
separate islands in the Northern Marianas were not “created” by the 
Commonwealth and were not obliged to join this new political entity. 
In Reynolds the Court amply demonstrated the difference by pointing 
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out that political subdivisions within a state have “never been 
considered as sovereign entities. Rather, they have been traditionally 
regarded as subordinate governmental instrumentalities created by 
the State to assist in the carrying out of state governmental func
tions . . . .”125 Thus, unlike the state apportionment plans considered 
by the Supreme Court, reliance on the federal analogy in the Northern 
Marianas is not “little more than an after-the-fact rationalization.”126 
The history of the Covenant confirms that this particular compromise 
was essential to the union of the separate islands as a self-governing 
Commonwealth of the Northern Mariana Islands under United States 
sovereignty.

125. 377 U.S. at 575 (emphasis added).
126. Id. at 573.
127. Wesberry v. Sanders, 376 U.S. 1, 8 n.10 (1964); see Mahan v. Howell, 410 U.S. 315, 321 

(1973) (more flexible standard applied to state legislative reapportionment under the equal 
protection clause than to congressional districting under article I, section 2).

128. Examining Bd. of Eng’rs v. Flores de Otero, 426 U.S. 572, 601 (1976), citing Calero- 
Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 668 n.5 (1974); Colon-Rosich v. Puerto 
Rico, 256 F.2d 393, 397 (1st Cir. 1958); Stagg, Mather & Hough v. Descartes, 244 F.2d 578, 583 
(1st Cir. 1957); Mora v. Mejias, 206 F.2d 377, 382 (1st Cir. 1953). But see Ward v. Board of 
Examiners of Eng’rs, 409 F. Supp. 1258, 1259 (D.P.R.), aff'd. 429 U.S. 801 (1976).

129. The joint resolution of Congress approving the Constitution of the Commonwealth of 
Puerto Rico subjects the Puerto Rican government to “the applicable provisions of the 
Constitution of the United States,” and does not purport to restrict the applicability of the due 
process or equal protection guarantees that were involved in the cases cited at note 128 supra. 
H.R.J. Res. 430, 82 Cong., 2d Sess., 66 Stat. 327 (1952). Moreover, there is no reason to believe 
that application of the particular due process and equal protection guarantees involved in those 
cases posed any threat to the cultural values and traditions of Puerto Rico. Consequently, the 
cases applying due process and equal protection concepts to Puerto Rico should not be deemed to 
require that due process and equal protection guarantees of the United States Constitution must 
be applied to the Northern Marianas with respect to the composition of the senate.

This conclusion is given added support by the differences in the relationship between Puerto 
Rico and the United States, on the one hand, and the Northern Marianas and the United States on 
the other. Precommonwealth Puerto Rico was an unincorporated territory subject to plenary 
congressional power under article IV, section 3, clause 2. Granville-Smith v. Granville-Smith, 349 

Moreover, because the one person-one vote doctrine is one of the 
applications of the fourteenth amendment’s equal protection 
guarantee that has not been assimilated under the due process clause of 
the fifth amendment127 and because the Northern Marianas are not a 
“state,” it may be argued that the one person-one vote principle could 
apply in the Northern Marianas only by virtue of the fifth amendment 
due process clause. Although courts have long applied certain due 
process and equal protection guarantees in Puerto Rico without 
identifying whether the fifth or the fourteenth amendment is the source 
of the guarantee,128 these decisions do not support the application of 
this particular equal protection requirement under the different 
circumstances relevant to the Northern Marianas.129 With respect to 
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Guam and the Virgin Islands, moreover, Congress in 1966 amended 
the organic statutes governing the territories to apply the Supreme 
Court’s one person-one vote interpretation of the equal protection 
clause,130 acting on the premise that the one person-one vote principle 
did not apply of its own force to the two territorial governments.131

U.S. 1, 6 (1955). Congress had the power to impose the full panoply of constitutional protections 
on the Puerto Rican government. For this reason, there is some indication that the Puerto Rican 
government is considered to be an instrumentality of the United States Congress. See Examining 
Bd. of Eng’rs v. Flores de Otero, 426 U.S. 572, 601 (1976); id. at 607 (Rehnquist, J., dissenting). 
The Northern Marianas, on the other hand, were governed pursuant to a trusteeship under the 
auspices of the United Nations, were free to seek complete independence from the United States, 
and chose to enter into “political union with and under the sovereignty of” the United States. 
Covenant,supra note 35, art. 1, § 101. The Northern Marianas’ status, while not totally different 
from Puerto Rico’s, will be unique in the American family, and thus the applicability of specific 
constitutional provisions must be determined solely by reference to the historical and political 
traditions of the Northern Marianas.

130. Act of Sept. 2, 1966, Pub. L. No. 89-552, 80 Stat. 375 (codified at 48 U.S.C. §1423 
(1970)); Act of Aug. 30, 1966, Pub. L. No. 89-548, 80 Stat. 371 (codified at 48 U.S.C. § 1571(b) 
(1970)).

131. S. Rep. No. 1420,89th Cong., 2d Sess. 1, reprinted in (1966] U.S. Code Cong. & Ad. News 
1671-74. The equal protection clause was applied to Guam and the Virgin Islands in 1968. Act of 
Aug. 23, 1968, Pub. L. No. 90-496, 82 Stat. 837; [1968] U.S. Code Cong. & Ad. News 3548.

The governmental objective that underlies the constitutional 
provision for equal representation of the three islands in the upper 
house is particularly fundamental because it arises out of a search for 
political unity and permanent affiliation with the United States. The 
local circumstances that created the need for equal representation are 
sharply different from those affecting states within the United States. 
The impact of the constitutional provision creating equal representa
tion for the three islands in the upper house does not deprive any 
person of the right to vote. Rather, its limitation is on the weight of the 
vote of the majority, which voluntarily accepted the limitation through 
approval of the Covenant and the constitution. If, as Justice Harlan 
indicated in Reid v. Covert, the question is “one of judgment” that 
permits consideration “of the particular circumstances, the practical 
necessities, and the possible alternatives which Congress had before 
it,” these factors provide justification for a departure from a strict 
application of the one person-one vote principle to the Northern 
Marianas senate.

Restraints on Land Alienation. The constitutional issue with
respect to the land alienation restrictions of article XII of the Northern 
Marianas Constitution is whether they conflict with the equal 
protection, due process, and privileges and immunities clauses of the 
United States Constitution.
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The restrictions on land alienation have three essential purposes: to 
protect the culture and traditions of the people of the Northern Mariana 
Islands, to promote their economic advancement and self-sufficiency, 
and to accomplish the political union with the United States with a 
minimum of economic dislocation.132 Because the islanders have had 
virtually no experience with real estate transactions, there was concern 
that they would be at a disadvantage in dealing with more experienced 
investors from countries with well-developed economies. If institu
tionalized protection was not available, the land—from which the 
communities constituting the Commonwealth derive much of their 
character and strength—might be lost to outsiders, with consequent 
economic and cultural dislocation.133 Thus, the purpose of the 
Covenant provision requiring such restrictions “is not to confer an 
undue privilege but is to protect the people of the Northern Mariana 
Islands from exploitation from aggressive and economically more 
advanced outside groups.”134 The necessity of such a provision was 
argued upon Congress to ensure that the Northern Marianas people 
“will not become landless.”135

132. Analysis of Constitution, supra note 71, at 174-75.
133. Analysis of Constitution, supra note 71, at 175-76.
134. Senate Foreign Relations Committee Hearings, supra note 12, at 164.
135. Id.
136. S. Rep. No. 433, supra note 1, at 87-88; see Hearings on Marianas Political Status Before 

the Subcomm, on Territorial and Insular Affairs of the House Comm, on Interior and Insular Affairs, 
supra note 113, at 132.

Apart from the risk of exploitation, Congress and the Constitutional 
Convention were concerned with enhancing the ability of the Northern 
Marianas people to benefit from their rapidly developing economy. 
Although the land restrictions may limit the realization of maximum 
economic gains over the short term, Congress and the Constitutional 
Convention concluded that a slower rate of growth was preferable so 
long as the local community could control and profit from the economic 
development of the Northern Marianas. The land alienation 
restrictions are designed to increase the participation of the islanders 
as entrepreneurs in economic ventures using land, to preserve their 
ability to reexamine land uses periodically as leases are terminated, and 
to maximize the tax revenues available to the Commonwealth. By 
preserving such control in the Northern Marianas people, Congress 
applied the learning from its experience in Guam and elsewhere to 
prevent the recurrence of problems with land alienation encountered in 
other offshore territories.136

Like the provision relating to the composition of the senate, the 
provision regarding land alienation was viewed by the parties as one of 
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the most significant commitments in the Covenant. The negotiating 
parties included it in the mutual consent provision of the Covenant and 
it is specifically referred to in the legislative history of the Covenant as 
an integral part “of the mutual compromises and concessions without 
which the accession of the Northern Mariana Islands to the United 
States would not have been possible.”137

137. Report of the Joint Drafting Committee, supra note 37, at 376.
138. House Interior Committee Hearings, supra note 19, at 660.
139. Covenant,supra note 35, art. VIII, §801.
140. S. Rep. No. 433, supra note 1, at 32.
141. Analysis of Constitution.supra note 71, at 175.
142. Trust Territory Code tit. 57, §1110.1 (1970).

The starting point for an analysis of local circumstances supporting 
these restrictions must be the scarcity and special value of land in the 
Northern Marianas. The 183.5 square miles of land in the islands 
probably comprise the “most precious asset” of the Northern Marianas 
people.138 Of this limited land area, only about ten percent is presently 
held by private owners; the remainder is public land held by the Trust 
Territory government and scheduled to be returned to the Northern 
Marianas people by the end of the Trusteeship Agreement.139 As in 
other parts of Micronesia, “[ljocal politics, economic development, 
cultures, and societal ties are all so intimately linked to land that none of 
the former can be separated from the latter.”140 Thus, the Northern 
Marianas Constitutional Convention believed that land—which has 
served as “the basis of family organization in the islands”—was one of 
the principal sources of social stability in the future Commonwealth.141 
In this context, the land alienation restrictions of the Covenant and the 
Northern Marianas Constitution are intimately related to the 
preservation of an essential aspect of the local culture and societal 
organization.

Moreover, the relationship between the Northern Mariana Islands 
and the United States provides an additional rationale for the 
restrictions. The United States throughout its trusteeship has 
protected the islands against economic pressure to alienate land. Trust 
Territory law prohibits alienation of freehold interests and long-term 
leasehold interests to persons who are not Micronesians without 
approval of the High Commissioner.142 This long-term protection 
against pressure on the social order has no parallel in any local 
circumstance in the United States. The residents of the Northern 
Marianas have developed a substantial expectation that their 
government would and should equalize economic bargaining power by 
erecting legal barriers. If long-term interests cannot be alienated, 
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disadvantageous short-term arrangements can be undone at the end of 
their term and no permanent dislocation will result from the relative 
inexperience of the Northern Marianas people. Recent experience in 
neighboring Guam—where the absence of such a restriction resulted in 
the transfer of ownership of more than half of the privately owned 
land to non-Guamanians in a few decades143 —indicated that a similar 
result could be expected in the Northern Marianas unless an 
appropriate restriction was imposed while the Commonwealth 
develops as a self-governing entity.

143. Telephone conversion with Roger Stillwell, Legislative Assistant to Representative 
Antonio B. Won Pat, Aug. 25, 1977.

144. Analysis of Constitution,supra note 71, at 177.
145. Assuming no allegiance to a foreign state exists, section 301 of the Covenant confers 

United States citizenship upon (a) all persons bom in the Northern Marianas who, on the day 
preceding termination of the Trusteeship Agreement, are citizens of the Trust Territory and are 
domiciled in the Northern Marianas or in the United States or in any territory or possession 
thereof, (b) all persons who, on the day preceding the termination of the Trusteeship Agreement, 
are citizens of the Trust Territory of the Pacific Islands and have been domiciled continuously in 
the Northern Marianas for at least the previous five years, and who, unless under age, registered to 
vote in elections for the Mariana Islands District Legislature or for any municipal election in the 
Northern Mariana Islands prior to January 1,1975, and (c) all persons who, on the daypreceding 
the termination of the Trusteeship Agreement, are domiciled in the Northern Marianas and who, 
although not citizens of the Trust Territory, have been domiciled continuously in the Northern 
Marianas since before January 1, 1974.

It is reasonable to conclude that the drafters of the Covenant contemplated that the Northern 
Marianas Government might exercise its discretion in implementing section 805 to establish a 
similar conception of the Northern Marianas community for purposes of determining eligibility to 
acquire long-term interests in land. Because anyone falling within the parameters of this 
conception of the Northern Marianas community would automatically become a United States 
citizen or national pursuant to section 301 of the Covenant, Congress’ approval of the Covenant 
should be interpreted as at least impliedly authorizing the Government of the Northern Mariana 
Islands, in the exercise of its discretion, to establish United States citizenship or nationality as a 
condition for eligibility to acquire land in the Commonwealth.

Article XII of the Northern Marianas Constitution limits the 
acquisition of long-term real property interests to “persons who are a 
part of the community that has made the creation of the Commonwealth 
possible.”144 In defining this group, the Constitutional Convention 
specified certain objective criteria of birth or domicile in the Northern 
Marianas and of political affiliation with the Trust Territory before 
termination of the Trusteeship Agreement. The additional re
quirement of United States citizenship or national status incorporates 
the congressional judgment, reflected in the Covenant, that only 
certain members of the Northern Marianas community—by reason of 
birth, domicile, or, in some instances, participation in the local electoral 
process—should be initially eligible for United States citizenship at the 
end of the trusteeship.145
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The importance of the local interest served by the land alienation 
restriction should be viewed in light of the relatively limited intrusion 
that it imposes on individual rights. While persons who do not qualify as 
being of Northern Mariana Islands descent cannot acquire fee interests 
or leasehold interests of more than forty years’ duration, they may 
nevertheless acquire very substantial interests in real property.146 
Moreover, this limited restriction is mandatory for a period of only 
twenty-five years, after which time it may be removed by amending the 
constitution.

146. In addition, the restrictions limit, to some degree, the opportunity of land owners to 
maximize their economic gains by disposing of their land to the highest bidder.

147. Am. Samoa Const, art. I, §3.
148. 27 Am. Samoa Code 204(b) (1973). See generally McBride, supra note 101, at 345-47; 

Stewart, Land Tenure in American Samoa, 10 Hawaii B.J. 52 (1973).
149. Hawaiian Homes Commission Act, ch. 42, § 201(a)(7), 42 Stat. 108 (1921). The Act was 

subsequently incorporated into Hawaiian state law by virtue of a special “compact” between 
Hawaii and the United States. The constitutionality of these provisions has never been 
challenged.

Nor does a constitutional challenge appear to have been mounted against the Alaska Native 
Claims Settlement Act, 43 U.S.C. §§1601-1627 (Supp.V 1975). Underthis Act, public lands and 
moneys are conveyed to “natives” of Alaska in settlement of aboriginal claims. Such “natives” are 
defined as United States citizens who are “of one-fourth degree or more Alaskan Indian . . . , 
Eskimo, or Aleut blood, or combination thereof.” Id. § 1602(b). Under the Act, the land and 
money are conveyed to corporations in which the natives own stock that cannot be alienated, 
except by devise, for a period of twenty years. Id. § 1606(h)(l)-(2).

In contrast to the foregoing examples, Congress deleted a proposed provision in the Bill of 
Rights to the Organic Act of 1950 for Guam that would have allowed for restrictive local legislation 
“to protect the lands and business enterprises of persons of Guamanian ancestry.” H.R. 7273, 
81st Cong., 2d Sess. § 5(n), 96 Cong. Rec. 7574 (1950). The provision was deleted because it was 
perceived as authorizing discriminatory, un-American laws and was thought to be contrary to 
American principles of equality. S. Rep. No. 2109, 81st Cong., 2d Sess. 5 (1950). This was a 

The Northern Marianas Constitution is not unique in its effort to 
restrict land alienation to persons who are thought to constitute a native 
ethnic and cultural community. The Constitution of American Samoa, 
ratified by the Secretary of the Interior, reflects that territory’s concern 
for self-preservation through retention of its lands and protection of its 
customs: “It shall be the policy of the Government of American Samoa 
to protect persons of Samoan ancestry against alienation of their lands 
and the destruction of the Samoan way of life and language, contrary to 
their best interests.”147 The American Samoa Code implements this 
goal by forbidding, with few exceptions, the alienation of “any lands ... 
to any person who has less than one-half native blood.”148 Similarly, the 
Hawaiian Homes Commission Act provided that certain public lands 
could be leased only to “Native Hawaiians,” a term that was defined to 
mean descendants “of not less than one-half part of the blood of the 
races inhabiting the Hawaiian Islands previous to 1778.”149 In 
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approving the Covenant’s provisions requiring restrictions on land 
alienation, Congress cited these Hawaiian and Samoan laws as 
precedent.150

political decision; no finding was made that the provisions would have been unconstitutional. 
Twenty-five years later, however, Guam enacted legislation patterned after the Hawaiian Homes 
Commission Act that was cited with approval by Congress in its consideration of the Covenant. S. 
Rep. No. 433, supra note 1, at 88.

150. E.g., S. Rep. No. 433, supra note 1, at 87-88; House Interior Committee Hearings, supra 
note 19, at 395-96, 407; Senate Armed Services Committee Hearings, supra note 19, at 146-49. 
19, at 146-49.

151. 163 U.S. 376 (1896).
152. In the exercise of its plenary authority over the self-governing tribes, Congress however, 

has enacted the Indian Civil Rights Act, imposing on the tribal governments specific restraints 
that, for the most part, are taken verbatim from the Constitution. 25 U.S.C. §§1301-1341 (1970 & 
Supp. V 1975). The provisions of the Indian Civil Rights Act have not been interpreted as strictly 
as the constitutional provisions on which they are modeled. E.g., Daly v. United States, 483 F.2d 
700,705-07 (8th Cir. 1973). For a discussion of the constitutional immunity doctrine as applied to 
tribal government, see Note, The Indian Bill of Rights and the Constitutional Status of Tribal 
Governments, 82 Harv. L. Rev. 1343 (1969).

153. Glover v. United States, 219 F. Supp. 19, 21 (D. Mont. 1963); cf. District of Columbia v. 
Carter, 409 U.S. 418, 424 n.ll (1973) (territories are not “states” within the fourteenth 
amendment).

154. Talton v. Mayes, 163 U.S. 376, 384 (1896).
155. The same has been said about the unincorporated territories. Examining Bd. of Eng’rs v. 

Flores de Otero, 426 U.S. 572,606-08 (1976) (Rehnquist, J., dissenting); see District of Columbia 
v. Carter, 409 U.S. 418, 424 n.ll (1973).

156. Board of County Comm’rs v. Seber, 318 U.S. 705, 715 (1943) (the United States 
Government has assumed the duty of protecting the Indians “against the selfishness of others and 
their own improvidence”) (citing United States v. Kagama, 118 U.S. 375 (1886)). See also Kills 
Crow v. United States, 451 F.2d 323, 326 (8th Cir. 1971), cert, denied, 405 U.S. 999 (1972).

157. See, e.g., Daly v. United States, 483 F.2d 700,705 (8th Cir. 1973); Colliflower v. Garland, 
342 F.2d 369, 378 (9th Cir. 1965). See generally Note, supra note 152, at 1343, 1344 & n.8.

The special protection afforded American Indian tribes also 
supports the limited applicability of constitutional provisions to the 
Northern Marianas with respect to these restraints on land alienation. 
A series of decisions beginning with Talton v. Mayes151 established the 
proposition that the provisions of the Bill of Rights and fourteenth 
amendment do not apply to tribal governments.152 Taken literally, the 
decisions can be said to rest upon the theory that because the tribes are 
not states153 the fourteenth amendment does not apply, and because 
they do not exercise powers of the federal government154 the Bill of 
Rights, for the most part, does not apply.155 But the doctrine of 
constitutional immunity for tribal government is supported by a more 
general recognition, both in Congress and in the courts, that the Indian 
tribes have a special need for protection against exploitation by 
outsiders, that the United States government stands in a guardian
ward relationship to the tribes,156 and that it is important, as well as 
constitutionally permissible, to preserve Indian cultural institutions 
and autonomy.157
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Reflecting these concerns, the courts have held that Congress may 
single out Indians for preferred or special treatment vis-à-vis other 
Americans.158 One commentator has suggested, in language similar to 
Justice Harlan’s in Reid v. Covert, that Indians “should not be excluded 
completely from the protection of the Constitution,” but that they 
should be deemed to have a constitutionally cognizable interest “in 
maintaining traditional practices that conflict with constitutional 
concepts of personal freedom developed in a different social 
context.”159

158. Morton v. Mancari, 417 U.S. 535, 551-55 (1974); Kills Crow v. United States, 451 F.2d 
323, 325-26 (8th Cir. 1971), cert, denied, 405 U.S. 999 (1972).

159. Note, supra note 152, at 1351. The commentator further suggests that such an interest 
might be recognized by analogy to the doctrine of unincorporated territories. Id. at 1351-52.

The reasons that support such limited constitutional immunity as is 
necessary to protect a dependent society and to preserve its cultural 
values apply with equal force in the case of the Northern Marianas. As 
in the case of the Indian tribes, the inexperience of the people of the 
Northern Mariana Islands leaves them vulnerable to exploitation by 
outsiders, and like the Indians, they have special cultural values and 
institutions distinct from those of the continental United States. 
Finally, as in the case of the Indians, congressional power to deal with 
the Northern Marianas derives from special constitutional provisions — 
in this case, the power under article IV, section 3, to “dispose of and 
make all needful Rules and Regulations respecting the Territory . . . 
belonging to the United States,” coupled with the presidential treaty
making power of article II, section 2.

The governmental objective in preventing serious economic and 
social dislocation arising out of a new and substantially more de
manding political status is of fundamental importance because such 
dislocation would make it more difficult to implement the new political 
status and might endanger its continuation. The very small amount of 
available land and the importance of landholding in maintaining social 
and cultural underpinnings for the new political status distinguish the 
Northern Marianas from any state. The impact is limited both in scope, 
because leaseholds of up to forty years are permitted, and in time, 
because the Covenant restriction ends after twenty-five years. Under 
these circumstances, the cost, in terms of the limited infringement on 
individual liberties, of the unavailability of full constitutional pro
tection with respect to land alienation restrictions is relatively small 
when compared to the potential dislocation that might result from 
applying the United States constitutional provisions to void the 
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restrictions ab initio. The balance of the costs of a “wrong decision”160 
are properly considered under the doctrine of the Insular Cases in 
deciding whether Congress was authorized to exempt the land 
alienation restriction from constitutional challenge for at least twenty- 
five years. On balance, it appears that the arguments against finding the 
equal protection and privileges and immunities guarantees to be 
fundamental, and hence to apply of their own force under the doctrine 
of the Insular Cases, provide substantial support for the congressional 
determination reflected in the land alienation provision of the 
Covenant.

160. Cf. International Harvester Co.v. Ruckelshaus, 478 F.2d 615, 641 (D.C. Cir. 1973) (auto 
manufacturers’ request for suspension of emission standards required analysis which balanced 
the costs of a wrong decision on technological feasibility against the gains of a correct one).

161. Act of Oct. 21,1976, Pub. L. No. 94-584, 90 Stat. 2899. Guam, frustrated in years past by 
unsuccessful attempts to attain approval for the product of a former convention, decided to begin 
again by holding a new constitutional convention. The Guam legislature has passed a bill that 
authorized the convention and provided many details for its holding, including election of 
delegates. On April 16, 1977, 32 delegates were selected by the people of Guam to represent the 
island’s districts. The designated period for the convention is July 1, 1977 through October 31, 
1977. Telephone interview with Mark Whittenton, Legislative Assistant to Representative 
Antonio B. Won Pat. Apr. 29,1977. The Virgin Islands also have enacted legislation authorizing a 
constitutional convention.

III. The Northern Marianas Constitution

The following discussion describes five principal provisions of the 
Northern Marianas Constitution—those dealing with the legislative 
branch, the executive branch, the judicial branch, land rights, and 
constitutional amendment—and sets out the legal and political 
considerations underlying the Convention’s decisions. These pro
visions highlight the Convention’s attempt to apply the experience 
of recent state constitutional revision efforts to the unique 
circumstances of the Northern Marianas. Analysis of these provisions, 
particularly their consistency with the fourteenth amendment of the 
United States Constitution, may prove useful in future revisions of 
state constitutions and in the drafting of initial constitutions for Guam 
and the Virgin Islands authorized by Congress in 1976.161

LEGISLATIVE BRANCH

Several of the constitutional provisions establishing the legal 
framework for the legislative branch incorporate traditional 
statements regarding the organization, powers, and operation of state 
legislative bodies; others reflect more recent experience and 
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learning.162 The issues of special legal or political significance 
considered by the Convention in connection with the legislative branch 
were the representation in the lower house, the definition of legislative 
powers, and the powers of the upper house.

162. A few sections in the legislative branch article are based upon the Model State 
Constitution. National Municipal League, Model State Constitution (6th rev. ed. 1968) 
[hereinafter cited as Model State Const.|. The delegates also examined some of the more 
recently revised state constitutions. Briefing Paper No. 3, supra note 49.

Representation in the Lower House. Although the composition
of the senate was essentially dictated by the Covenant, the size and 
composition of the lower house of the bicameral legislature were open 
for decision by the Convention. The constitutional provisions 
specifying the composition of both houses invite analysis under the 
fourteenth amendment of the United States Constitution because of 
their apparent departure from a strict reading of the one person-one 
vote application of the equal protection clause. Notwithstanding the 
question discussed above regarding the application under the 
Covenant of this constitutional interpretation to the Northern 
Marianas Senate, no similar exemption was created for any deviation 
from equal representation in the lower house. At least as to the lower 
house, the fourteenth amendment is applicable in full force.

The draft constitution of November 14, 1976, authorized a lower 
house of thirty representatives—twenty-five from Saipan, three from 
Rota, and two from Tinian. The thirty-member house was prompted 
largely by a willingness to honor Tinian’s desire for two 
representatives, the number that it currently has in the unicameral 
Northern Marianas legislature. If Tinian with 750 citizens has two 
representatives, then reasonable compliance with the one person-one 
vote standard required that Rota have three and Saipan have twenty- 
five. The proposed legislature of thirty-nine members, including nine 
senators, was widely criticized during the public hearings because of 
the financial burden it would impose on the new Commonwealth. As a 
response to this criticism, the Convention reduced the size of the 
lower house to nineteen—sixteen from Saipan, two from Rota, and 
one from Tinian.

Any further reduction in the size of the lower house would 
necessarily deprive Rota of one of its two representatives in the 
house, an action strongly opposed by the delegates from both Rota 
and Tinian. After considerable debate, the Convention decided to 
reduce the lower house to fourteen members—with only one from 
Rota and one from Tinian. This decision satisfied the delegates’ 
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desire to reduce future governmental expenses and maximized their 
chance of having the constitution approved by their constituents and 
the United States government. The delegates believed that the vital 
interests of Rota and Tinian were adequately protected through their 
guaranteed equal representation in the senate.

The allocation of the fourteen representatives in the lower house 
among the islands within the Commonwealth results in a maximum 
deviation from a uniform number of residents per representative of 
thirty-seven percent163—more than has ever been permitted by the 
Supreme Court in applying the fourteenth amendment to state 
apportionment actions. Therefore, the principal issue presented by 
the decision to reduce the size of the lower house to fourteen is 
whether the one person-one vote standard can be satisfied.

163. In making its determinations regarding the size of the lower house, the Convention 
considered the maximum deviation from a uniform number of residents per representative that 
would result from any particular number of representatives and their allocation among the three 
islands. Total maximum deviation is the sum of the percentage deviation from the “ideal” district 
of the most underrepresented district and the percentage deviation from the “ideal” district of the 
most overrepresented district within a jurisdiction. The “ideal” district is the total number of 
persons represented divided by the number of districts or seats, i.e., the mean district. For 
example, a community of 10,000 with 10 legislators would have an ideal district size of 1000. If the 
smallest district numbered 800, (thereby deviating by 200 or 20% from the ideal district, and the 
largest district numbered 1100, thereby deviating by 100 or 10% from the ideal district), the total 
maximum deviation would be 30%, the sum of the two deviations.

For purposes of these calculations the following population statistics were used: Saipan, 
13,653; Rota, 1160; and Tinian, 750. Using these figures, the maximum deviation if there were 30 
representatives would be 32.9%. Briefing Paper No. 3, supra note 49, at App. B. The comparable 
figure for 19 representatives allocated as indicated in the text was 33.4%.

164. Reynolds v. Sims, 377 U.S. 533,577 (1964);see Kirkpatrick v. Preisler, 394 U.S. 526,531 
(1969) (state congressional districts can reflect only limited population variances that are 
unavoidable despite good-faith effort); Burns v. Richardson, 384 U.S. 73,91 (1966) (both houses 
of bicameral state legislature must be apportioned substantially on population basis).

165. Kirkpatrick v. Preisler, 394 U.S. 526, 530 (1969) (thrust of “as nearly as practicable” 
approach is inconsistent with adoption of fixed numerical standards which excuse population 
variances without regard to circumstances of each case).

The Supreme Court has held consistently that the equal protection 
clause of the fourteenth amendment “requires that a State make an 
honest and good faith effort to construct districts, ... as nearly of 
equal population as is practicable.”164 Deviations from substantial 
equality introduce “invidious discrimination” against those who are 
underrepresented by virtue of their residence in districts where the 
population exceeds that of the average legislative district. While the 
limits of “substantial population equality” have never been defined 
precisely and the Supreme Court has pointedly refused to give 
numerical content to the term,165 recent cases indicate that the Court 
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will tolerate total maximum deviations of up to ten percent without 
justification.166 Maximum deviations in excess of ten percent are 
permissible if “based on legitimate considerations incident to the 
effectuation of a rational state policy.”167 More recently, the Court has 
indicated that greater than de minimis deviation from substantial 
population equality will be accepted if three criteria are met: first, the 
deviation results from conscious and articulated implementation of an 
acceptable state policy; secondly, that policy is indeed furthered by the 
plan adopted by the legislature; and thirdly, the deviation so justified is 
“within tolerable limits ” and does not “emasculate the goal of 
substantial equality.”168 Using such standards, the Court has 
accepted total maximum deviations as great as 16.4 percent169 and 
has on at least one occasion intimated that “a satisfactory explanation 
grounded on acceptable state policy” might justify deviations as high 
as thirty or forty percent.170

166. Gaffney v. Cummings, 412 U.S. 735, 750-51 (1973) (minor deviations from mathematical 
equality do not make out prima facie case; no violation at 7.83% maximum deviation); White v. 
Regester, 412 U.S. 755, 765 (1973) (deviation up to 9.9% in some districts upheld). In neither 
Gaffney nor White was the state required to justify deviations as furthering some state policy.

167. Reynolds v. Sims, 377 U.S. 533, 579 (1964); see Roman v. Sincock, 377 U.S. 695, 710 
(1964) (minor deviations as occur in recognizing nondiscriminatory factors permissible).

168. Mahan v. Howell, 410 U.S. 315, 325-26 (1973); see Reynolds v. Sims, 377 U.S. 533, 577 
(1964).

169. Mahan v. Howell, 410 U.S. 315, 329 (1973).
170. Swann v. Adams, 385 U.S. 440, 444 (1967) (maximum deviations over 33.5% 

unconstitutional absent acceptable state policy). But cf. Mahan v. Howell, 410 U.S. 315, 329 
(1973) (16% maximum deviation may approach tolerable limits butdoes not exceed them); Abate 
v. Mundt, 403 U.S. 182, 187 (1971) (indication that 11.9% may be outer limit of constitutionally 
permissible, deviations).

171. In Reynolds the Court noted that “since the right to exercise the franchise in a free and 
unimpaired manner is preservative of other basic civil and political rights, any alleged 
infringement of the right of citizens to vote must be carefully and meticulously scrutinized.” 
Reynolds v. Sims, 377 U.S. 533, 562 (1964).

Inasmuch as the Saipan and Rota legislators will each represent 
approximately 1150 people, while Tinian’s lone representative will 
have only 750 constituents, creating a maximum deviation of 
approximately thirty-seven percent, the proposed apportionment of 
the lower house requires justification to pass constitutional muster.171 
That justification has three parts: first, the malapportionment is not 
significant under mathematical tests other than maximum deviation; 
secondly, the disproportionate representation for Tinian advances a 
justifiable and compelling government interest; and thirdly, equalizing 
districts in an area with a very small population requires more 
flexibility than might otherwise be acceptable.

Maximum deviation is only one method of weighing the 
constitutionality of challenged legislative apportionments. The 
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Supreme Court and lower federal courts repeatedly have employed a 
variety of other statistics as aids in deciding apportionment cases, 
including the number of nonconforming or deviant districts, the mean 
or average deviation of districts from the ideal, the deviation between 
districts in absolute number as well as percentage terms, the 
percentage of the electorate represented by a minimum number of the 
legislators needed to enact legislation, and the number of districts 
within a given percentage of deviation from the ideal district.172 At 
least one decision implicitly has criticized the use of total maximum 
deviation as the sole criterion by which to measure conformance with 
constitutional standards.173

172. Gaffney v. Cummings, 412 U.S. 735, 750 (1973); Mahan v. Howell, 410 U.S. 315, 319 
(1973); Kirkpatrick v. Preisler, 394 U.S. 526, 529 n.l (1969); Kilgarlin v. Hill, 386 U.S. 120, 122 
(1967); Swann v. Adams, 385 U.S. 440, 442 (1967); Martin v. Venables, 401 F. Supp. 611,618 n.5 
(D. Conn. 1975).

173. White v. Regester, 412 U.S. 755, 764 (1973) (“We cannot glean an equal protection 
violation from the single fact that two legislative districts in Texas differ from one another by as 
much as 9.9%, when compared to the ideal district”) (emphasis added).

174.

♦Section 11 of the Schedule on Transitional Matters defines the six districts in Saipan required 
by Article II, section 3(b), which also requires one district in Rota and one in Tinian. The Schedule 
was part of the constitution, adopted by the delegates, and ratified by the voters.

**The population figures for Saipan districts were derived from 1973 census data. 
Comparable figures were not available for Tinian and Rota; the figures employed were obtained 
from Dept of State. Trust Territory of the Pacific Islands, Twenty-eighth Annual 
Report app. 19, at 208 (1975). More recent data by island are used elsewhere.

***The “ideal’’district should have 1024 residents per representative. This calculation is based 
on a total population of 14,332 and a total of 14 representatives. Numbers are rounded.

The difficulty of relying solely on total maximum deviation is 
illustrated by the application of this criterion to the Northern 
Marianas lower house. Only one of the eight districts deviates in 
population per representative from the ideal district by more than 
eight percent.174 Indeed, given the level of detail available in 1973

Legislative
District*

District
Population**

No. of
Representatives

Residents Per
Representative

Deviation 
from “Ideal” 

District***

1 2145 2 1073 +49 (+4.8%)
2 1094 1 1094 +70 (+6.8%)
3 2186 2 1093 +69 (+6.7%)
4 1010 1 1010 -14 (-1.4%)
5 4075 4 1019 -5 (-0.5%)
6 2004 2 1002 -22 (-2.1%)
7 (Rota) 1104 1 1104 +80 (+7.8%)
8 (Tinian) 714 1 714 -310 (-30.3%)
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census data, the proposed apportionment of the Northern Marianas 
house, excluding the Tinian district, is as close as it is possible to 
come to precise population equality. Moreover, the votes of eight of 
the fourteen house members will be required to pass legislation. 
Ideally, any eight legislators should represent approximately fifty
seven percent of the total population; in fact, no eight legislators, 
taken together, will represent less than fifty-four percent or more than 
sixty percent of the population of the Northern Marianas.175 •

175. Indeed, in light of these statistics it is questionable whether the “underrepresented” 
voters of Saipan and Rota would have standing to complain that they were legally injured by the 
apportionment of the lower house.

176. The Supreme Court has implied that maximum deviations of 1600 people and average 
variations of 400 people do not merit attention on constitutional grounds. Gaffney v. Cummings, 
412 U.S. 735, 750 (1973).

177. Marianas Const, art. n, §6; id. art. VI, §6(a).
178. See Mahan v. Howell, 410 U.S. 315, 322-26 (1973); Swann v. Adams, 385 U.S. 440, 444 

(1967); Reynolds v. Sims, 377 U.S. 533, 578-81 (1964). But see Cohen v. Maloney, 410 F. Supp. 
1147, 1153 & n.10 (D. Del. 1976) (18.3% deviation could not be justified on ground that it 
permitted conformity with homogeneous neighborhoods).

The maximum deviation measure has important limitations where a 
very small population is involved.176 The maximum deviation between 
districts in the Northern Marianas, in absolute terms, will be less than 
400 people and the average deviation will be less than 80 people. The 
migration of a mere 200 persons from Rota and Saipan to Tinian 
would reduce the total maximum deviation of the Northern Marianas 
from thirty-eight percent to a constitutionally permissible fifteen 
percent. Because the deviation from substantial population equality 
that marks the districting of the lower house may be traced directly to 
the decision of the Convention to grant Tinian one of the fourteen 
seats in the house, the justification for such special treatment and 
alternative approaches should be evaluated.

Granting Tinian its own seat was necessary to preserve the integrity 
of the political subdivisions of the Northern Mariana Islands. Each of 
the three islands of the Northern Marianas is a distinct municipality 
and since the advent of representative government each has had its 
own municipal council. Although the proposed constitution would 
abolish these councils, it does assign primary responsibility for local 
affairs to island mayors and to members of the legislature elected on 
each major island.177 Of all the grounds advanced by the Supreme 
Court to justify deviations from strict population equality, the 
preservation of the integrity of political subunits was the earliest 
articulated and has been the most frequently invoked.178 In the words 
of the Supreme Court, “[a] consideration that appears to be of . . . 
substance in justifying some deviations from population-based 
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representation in state legislatures is that of insuring some voice to 
political subdivisions, as political subdivisions.”179 Assigning one seat 
in the lower house to Tinian ensures that it will have a voice as a 
political subdivision in this component of the future commonwealth 
government.

179. Reynolds v. Sims, 377 U.S. 533, 580 (1964).
180. Id. at 578; accord, Swann v. Adams, 385 U.S. 440, 444 (1967).
181. Cohenv.Maloney,410F. Supp. 1147,1154 (D.Del. 1976). In Cohen, however, the district 

court rejected a justification for 18.3% deviation grounded on natural geographical boundaries.
182. Burns v. Richardson, 384 U.S. 73, 76 (1966). But see Chapman v. Meier, 420 U.S. 1, 25 

(1975) (rejecting suggestion that division of the state caused by the Missouri River and asserted 
state policy of observing existing geographical boundaries warrant a departure from population 
equality); Reynolds v. Sims, 377 U.S. 533, 580 (1964) (improvements in transportation and 
communications make hollow claims that deviations from population-based representation can be 
based solely on geographical considerations).

183. Reynolds v. Sims, 377 U.S. 533, 565-66 (1964). The principle was often lost in the later 
Warren Court years, but it has recently been vigorously reasserted. See, e.g., Gaffney v. 
Cummings, 412 U.S. 735, 748 (1973); Whitcomb v. Chavis, 403 U.S. 124, 141-42 (1971); 
Carpeneti, Legislative Apportionment: Multimember Districts and Fair Representation, 120 U. Pa. 
L. Rev. 666, 668 nn.14-15, 669 (1972); Note,Reapportionment—Nine Years into the "Revolution" 
and Still Struggling, 70 Mich. L. Rev. 586, 588, 600 (1972).

The Court has also recognized the legitimacy of efforts to “provide 
for compact districts of contiguous territory in designing a legislative 
apportionment scheme.”180 Natural boundaries “may create com
munication and association barriers of substantial significance in the 
administration of local government . .. and might well be reflected in a 
rational apportionment scheme under which those responsible for the 
quality of . . . services are selected.”181 Here, the natural barriers are 
the “wide and deep ocean waters”182 that separate the three principal 
islands of the Northern Marianas and justify the decision of the 
Convention to avoid, to whatever extent possible, the creation of 
multi-island districts.

Perhaps even more important than these justifications is the need 
to preserve the right of all residents of the Northern Marianas to 
effective participation in their government. The one person-one vote 
principle is merely a means of achieving the “fair and effective 
representation for all citizens [that] is concededly the basic aim of 
legislative apportionment.”183 Normally, one would expect to find that 
substantial equality of population among districts is consistent with 
achieving fair and effective representation for all citizens, but this may 
not always be so. In the winner-take-all system that characterizes the 
American political process, it is easy to conceive of instances where 
well-defined political minorities may receive adequate representation 
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in theory under the one person-one vote standard, but no rep
resentation whatsoever in practice. The Supreme Court has rec
ognized this where the minority in question is a distinct racial 
group,184 and recently the Court has recognized the possibility of a 
similar disenfranchisement where voters are distinguished by factors 
other than race.185

184. See White v. Regester, 412 U.S. 755, 766 (1973) (plaintiff had burden of showing that 
political processes leading to nomination and election were not equally open to participation by a 
minority and that its members had less opportunity than other residents in district to participate 
in political processes).

185. For example, the Court was sympathetic to a claim by residents of the City of Virginia 
Beach, who made up only 8.6% of their legislative district, that “[in] terms of practical politics... 
such representation is no representation at all so far as local legislation is concerned, and that 
those ... people transferred ... have in that respect been effectively disenfranchised.” Mahan v. 
Howell, 410 U.S. 315, 324 (1973).

186. Cf. Dusch v. Davis, 387U.S.112.116 (1967) (one representative per borough essential to 
protection of localized rural interests). But cf. Kirkpatrick v. Preisler, 394 U.S. 526. 533 (1969) 
(congressional districting plan with specific interests orientation antithetical to one person-one 
vote principle).

187. Covenant,supra note 35, art. VIII, §§802-803.

Such a denial of effective representation might arise in the 
Northern Marianas if Tinian were not given its own representative in 
the lower house. If each of the fourteen legislative districts were of 
equal size, Tinian would comprise approximately two-thirds of a 
legislative district including (most probably) some residents of 
Saipan. Almost inevitably, such a district would elect a Tinian 
resident as representative. To the extent that the interests of the 
district’s voters clash, the representative of a Tinian/Saipan district 
would almost always protect the interests of the Tinian constituents. 
Enforcing substantial population equality in this situation would 
succeed only in disenfranchising the one-third of the voters in the 
district who reside on Saipan.186

The residents of Tinian have interests distinct from the residents of 
the other two principal islands that arise from different histories, 
populations, needs, and economic prospects. Moreover, one interest 
peculiar to Tinian residents arises from the commitment of the 
Northern Marianas under the Covenant to make approximately two- 
thirds of the land on Tinian available to the United States for defense 
purposes. In return for a fifty-year lease and an option for another fifty 
years on this land, the United States will pay $17.5 million to the 
Northern Mariana Islands.187 If the United States decides to lease this 
land and develop it in any substantial way, the dollars entering the 
local economy through the construction and operation of such a 
facility will be a major source of revenue for the Commonwealth.
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These conditions, as well as the problems expected to arise from a 
substantial military presence on Tinian, provide additional 
justification for separate representation for Tinian. The ap
portionment scheme of the Northern Marianas Constitution in 
essence does no more than establish a vehicle for this recognition of 
Tinian’s separate interests.

In certain analogous circumstances, the Supreme Court has 
recognized that the abandonment of the substantial population 
equality standard is justified. Thus, a unanimous Supreme Court 
recently sustained a state law requiring separate approval by city 
voters and by noncity voters before a proposed county charter would 
be effective.188 Although noting the distinction between a referendum 
and an election of legislative representatives, the Court framed the 
ultimate question as whether “given the differing interests of city and 
noncity voters in the adoption of a new county charter . . . differences 
are sufficient under the Equal Protection Clause to justify the 
classifications made,” and concluded that the challenged provisions 
“no more than recognize the realities of these substantially differing 
electoral interests.”189 In certain special elections, electorates may be 
apportioned to give greater influence to the constituent groups found 
to be most affected by the governmental unit’s functions.190 Although 
such weighted apportionment has been permitted only in “single 
shot” referenda and special purpose elections, the Convention’s 
decision to give the voters of Tinian a single representative in the lower 
house to reflect their distinct interests may be supported by a similar 
rationale.

188. Town of Lockport v. Citizens for Community Action, 97 S. Ct. 1047, 1055-56 (1977).
189. Id. at 1055.
190. Salyer Land Co. v. Tulare Lake Basin Water Storage Dist., 410 U.S. 719, 730-31 (1973) 

(upholding state law providing that landowners vote for directors on water district board in 
proportion to value of land owned).

The most obvious alternative to the present legislative 
apportionment that at the same time would preserve Tinian’s 
separate representation and reduce the maximum deviation to the 
range previously permitted by the Supreme Court would be a larger 
legislature. However, the cost of supporting a legislature large enough 
to lower substantially the maximum deviation precludes that course 
as an alternative. The revenues available to the Northern Marianas 
under the Covenant are limited and the principal support of the 
Commonwealth for many years in the future will be the direct grant by 
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the United States under section 702 of the Covenant.191 Limited 
additional funds can be raised through local taxes.192 Awareness of 
these financial constraints persuaded the Convention to reduce the 
lower house to its present size and to establish a salary of $8,000 per 
year. If Tinian is to have its own representative, compliance with 
constitutional standards of substantial population equality would 
require a lower house with approximately thirty-five members. If each 
of these representatives were paid the annual salary that has been 
established for members of the legislature, the drain on a government 
with limited resources would be enormous. Nor is reducing the 
legislators’ salaries an adequate solution. The $8,000 salary 
established for legislators certainly could not be considered 
extravagant, particularly in contrast to the $12,000 paid for many 
years to members of the Congress of Micronesia, but it was felt by the 
delegates to be adequate to attract the men and women needed by the 
Commonwealth. Reducing the salary below that level would eliminate 
much of the incentive for government service and diminish the new 
Commonwealth’s ability to attract the best leadership available in its 
early years.

191. Section 702 obligates the United States to appropriate $14 million annually for the 
Northern Marianas for the first seven fiscal years following the establishment of constitutional 
government. Of this amount, $8.25 million is provided for government operations, $4 million is 
provided for capital improvements, and $1.75 million is provided for an economic development 
loan fund.

192. Article VI of the Covenant requires the Northern Marianas to impose the United States 
income tax laws as a local territorial income tax and authorizes the Northern Marianas to impose 
other taxes, to levy customs duties, and to impose excise taxes. Covenant,supra note 35, art. VI, 
§§601-604.For a discussion of these provisions and a comparison with taxes currently paid by the 
Northern Marianas people, see Analysis of the Covenant,supra note 37, at 645-48.

193. See Note, Equal Representation and the Weighted Voting Alternative, 79 Yale L.J. 311 
(1969).

194. Swann v. Adams, 263 F. Supp. 225, 226 (S.D. Fla. 1967) (per curiam) (weighted voting 
plan allowed to stand pending general reapportionment); Bannister v. Davis, 263 F. Supp. 202, 
209 (E.D. La. 1966) (same; weighted voting plan would be disfavored upon reapportionment); cf. 
Seergy v. Kings County Republican County Comm., 459 F.2d 308, 314 (2d Cir. 1972) (county 
political party committee required to weight votes when voting on public rather than internal 
issues); Pomani v. Crow Creek Sioux Tribe, 418 F. Supp. 166,171 (D.S.D. 1976) (use of weighted 
voting permitted in tribal council pending development of new plan); Dameron v. Tangipahoa 
Parish Police Jury, 315 F. Supp. 137, 140 (E.D. La. 1970) (allowing weighted voting scheme as 

The only other workable alternative to the proposed system would 
be a weighted voting scheme under which Tinian’s representative 
would cast fewer votes than representatives of districts with higher 
populations. Weighted voting, however, is itself constitutionally 
suspect,193 and for this reason has never been approved by any federal 
court except as a temporary expedient pending general reap
portionment.194 Federal courts have criticized weighted or fractional 
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voting systems because by their nature they define legislative power 
solely in terms of voting power without considering the impact of 
important nonvoting functions performed by legislators, such as: 
“participation in the work of legislative committees and party 
caucuses, debating on the floor of the legislature, [and] discussing 
measures with other legislators and executive agencies.”195 When 
contrasted with single-member and multimember districts, weighted 
and fractional voting systems fail to take into account these important 
nonvoting functions that provide for true equality of representa
tion.196 Weighted voting plans are also criticized as affording the 
underrepresented region equal voice in the decisionmaking forum, but 
denying individual voters a full opportunity to select their 
representative.197

temporary measure pending the adoption of new plan for school districting); Bianchi v. Griffing, 
256 F. Supp. 617, 622 (E.D.N.Y. 1966) (weighted voting allowed as stop gap to give voter 
qualitative protection pending new plan), revd on other grounds sub nom. Moody v. Flowers, 387 
U.S. 97 (1967), modified, 393 F.2d 457 (2d Cir. 1968).

195. WMCA, Inc. v. Lomenzo, 238 F. Supp. 916, 923 (S.D.N.Y.), aff’d, 382 U.S. 4 (1965), 
vacated as moot, 384 U.S. 887 (1966); accord, Bannister v. Davis, 263 F. Supp. 202,209 (E.D. La. 
1966).

196. Bannister v. Davis, 263 F. Supp. 202, 209 (E.D. La. 1966); WMCA, Inc. v. Lomenzo, 238 
F. Supp. 916, 923 (S.D.N.Y.), aff’d, 382 U.S. 4 (1965), vacated as moot, 384 U.S. 887 (1966).

197. See Dameron v. Tangipahoa Parish Policy Jury, 315 F. Supp. 137, 140 (E.D. La. 1970).
198. Abate v. Mundt, 403 U.S. 182, 185 (1971). See Hadley v. Junior College Dist., 397 U.S. 

50, 57-58 (1970) (sympathy expressed for “the inherent mathematical complications in equally 
apportioning a small number of (representatives] among a limited number of component 
districts”); Note, supra note 183, at 610-12.

199. See Martin v. Venables, 401 F. Supp. 611, 617 (D. Conn. 1975). In Martin the court 
illustrated the problem of apportioning small districts:

(P)opulation data from the Bureau of the Census normally disclose the boundaries 
and population of what are known as census blocks. These units are often too large 
to form election districts within a town. Stratford, for example, having chosen to 

The Supreme Court has indicated that small jurisdictions, divided 
into few districts, are entitled to more flexibility in legislative 
apportionment. The Court has observed “that local legislative bodies 
frequently have fewer representatives than do their state and national 
counterparts and that some local legislative districts may have a much 
smaller population than do congressional and state legislative 
districts,” and that, consequently, “slightly greater percentage 
deviations may be tolerable for local government apportionment 
schemes.”198 The need for flexibility for small jurisdictions is evident 
in the Northern Marianas situation. The entire Northern Marianas 
consists of only about thirty census districts and the legislature will 
have fourteen members. No matter what districts are created, it will 
be difficult to apportion residents equally among districts because the 
available data are not sufficiently precise.199 Moreover, the fact that 
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the migration of even a very small number of residents between the 
islands would cause dramatic shifts in the effects of any proposed 
apportionment argues for flexibility and a weighing of the particular 
capabilities of the jurisdiction to meet a precise application of the one 
person-one vote standard.

If a flexible standard is applied, the compromise reflected in the 
Northern Marianas Constitution is a reasonable one. The proposed 
division in the lower house will produce thirteen of the fourteen 
districts that are within eight percent of the ideal, while only one 
district is overrepresented. That districting plan is supported by 
rational, important, and, indeed, compelling government interests and 
appears to be the least drastic and constitutionally most acceptable 
way of implementing those interests.

Powers of the Legislature. One of the central issues raised by
the legislative branch article was the definition of legislative powers. 
Because the Covenant imposed relatively few restrictions with respect 
to the authority of the legislative branch,200 the Convention was free to 
select from among the numerous available alternatives. The principal 
alternatives considered were providing a full grant of all legislative 
authority made available by the Covenant subject only to the express 
and implied limitations created by other articles of the constitution, 
providing a full grant of legislative authority with specified 
reservations included in the legislative branch article, or granting only 
selected powers to be enumerated specifically in the legislative 
branch article.201

form ten election districts, could use whole census blocks if they happened to be of 
nearly equal population and happened to come in multiples of ten, or if, equally 
unlikely, all the census blocks in the town could be grouped into ten compact 
districts of equal population. Otherwise election districts must be formed out of 
parts of census blocks. When that oceurs, it is not clear how many people live in the 
fragmented blocks. In that event, one must either resort to basic census records ... 
or rely on estimates .... Moreover, boundaries of census blocks may not correlate at 
all with boundaries of neighborhoods that are entitled to be given significance when 
towns are divided into election districts.

Id.
200. The Covenant restricted the Convention in four major respects affecting legislative 

powers. Section 601 requires imposition of the federal income tax laws as a territorial tax. 
Covenant, supra note 35, art. VI, §601. Section 605 limits the taxing power with respect to 
certain customs duties. Id. § 605. Section 607 (b) limits the power to incur public debt beyond 10% 
of the existing valuation of real property in the Northern Mariana Islands for a specified time 
period. Id. § 607 (b). Section 805 prohibits the legislature from authorizing the alienation of long 
term interests in land to persons not of Northern Marianas ancestry. Id. art. VIII, §805.

201. The advantages, disadvantages and state experiences with each of these alternatives were 
discussed in Briefing Paper No. 3, supra note 49, at 15-28.
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The Convention adopted the first of these alternatives; the 
constitution provides that the legislative power of the Commonwealth 
“shall extend to all rightful subjects of legislation.”202 The Convention 
intended that this authority include “the authority to pass general 
laws that apply throughout the Commonwealth, special laws that 
apply to particular individuals or entities, and local laws that apply to 
particular localities.”203 The exercise of this legislative power is not 
confined to the commonwealth legislature; the initiative and 
referendum provisions of article IX vest certain legislative powers in 
the commonwealth voters.

202. Marianas Const, art. H, § 1. The same words were utilized in the Covenant, where they 
were intended to be “the broadest formulation of legislative power which is possible for the 
Commonwealth.” Covenant,supra note 35, art. H, § 202(c); Analysis of Covenant,supra note 
37, at 24.

203. Analysis of Constitution .supra note 71, at 32. The power of the legislature “to pass laws 
is limited only by the Covenant, the provisions of the United States Constitution, treaties and laws 
of the United States applicable to the Northern Mariana Islands, and by the other articles of this 
Constitution.” Id.

204. Marianas Const, art. H, §6.
205. Id. art. IX, §1.
206. Id. art. VI, § 3(e).
207. Id. art. VI, §6(b).
208. Analysis of Constitution,supra note 71, at 52. For example, such matters as curfews 

and hunting seasons were considered by the delegates to be appropriate for local regulations, as 
were other subjects over which the municipal councils on Saipan, Tinian and Rota had exercised 
authority in the previously organized chartered municipality form of local government.

The Convention’s decision to eliminate most traditional agencies of 
local government left a need for a mechanism for the development of 
laws concerning purely local matters. The legislative branch article 
provides two methods for dealing with local matters; it states that 
“[l]aws that relate exclusively to local matters within one senatorial 
district may be enacted by the legislature or by the affirmative vote of 
a majority of the members representing that district.”204 Other 
provisions of the constitution also address this need: the voters of a 
senatorial district may enact laws on local matters through 
initiative;205 regulations on local matters may be promulgated by the 
mayor of a district;206 and local ordinances may be adopted by 
agencies of local government if such agencies are established in the 
future.207 These alternative means for enacting local laws are designed 
to ensure that the residents of a particular senatorial district and their 
representatives have authority over local matters as defined by the 
legislature within the limits of the discretion afforded by the 
legislative branch article. It was decided not to attempt a precise 
definition of local matters in the constitution in order not to restrict 
the Commonwealth’s ability to deal flexibly with local issues over 
time.208
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Although perhaps unusual, the enactment of local laws authorized 
by the legislative branch article should not pose any significant 
constitutional problems. State legislatures have authority to enact 
local laws—those laws applying only to persons residing in a particular 
locality—unless a constitutional provision prohibits such laws.209 In a 
community as limited in size and population as the Northern 
Marianas, the avoidance of expensive, multiple layers of government 
is a highly desirable objective. At the same time, however, local 
matters need to be addressed by some authorized official or 
representative body. Permitting the representatives from a particular 
senatorial district in the commonwealth legislature to function, in 
effect, as a municipal council provides an economical response to the 
objectives of reducing governmental expenses and of increasing 
governmental responsiveness to local concerns.

209. The issue of constitutional prohibitions of special and local laws is discussed in Briefing 
Paper No. 3, supra note 49, at 20-23.

210. The legislative history of the Covenant indicates that the draftsmen intended the 
Northern Marianas legislature to function in the same general way as the Congress of the United 
States. House Interior Committee Hearings, supra note 19, at 633-34.

211. Marianas Const, art. II, § 5(c).
212. This followed the approach of 21 state constitutions. Briefing Paper No. 3, supra note 49, 

at 34. Those delegates most interested in having a powerful senate saw no disadvantage and, 
indeed, some advantage in letting the lower house originate money bills.

Powers of the Senate. Although the Covenant dictated a
bicameral legislature, the Convention was free to define the powers of 
each house. Because of the Covenant’s requirement of equal 
representation for the three major islands in one house, the 
assignment of legislative powers to that house prompted considerable 
debate within the Convention. Although the delegates recognized that 
the Covenant did not require any particular allocation of legislative 
responsibility, they were prepared to assign these powers in such a 
way as to give each house a meaningful and distinct role.210 The 
debates focused specifically on the responsibilities of the senate in 
passing legislation, the impeachment process, and the confirmation of 
executive branch appointees.

With respect to their role in enacting legislation, the two houses of 
the commonwealth legislature follow the model of the United States 
Congress and the forty-nine states that have bicameral legislatures. 
Legislation requires approval by at least a majority of the votes cast in 
each house of the legislature.211 With the exception of appropriation 
and revenue bills, which may be introduced only in the lower house,212 
all other bills may be introduced in either house. Similarly, the senate 
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is given an equal role with the lower house in overriding gubernatorial 
vetoes.213

213. Marianas Const, art. H, §7(c).
214. Id. art. II, §8.
215. Officers are subject to impeachment only if the constitution so provides. Various 

provisions in the Marianas Constitution apply the impeachment power to the governor and 
lieutenant governor, to commonwealth judges, and to the commonwealth representative to the 
United States. Analysis of Constitution, supra note 71, at 57.

216. The term “advice and consent of the Senate” means that the senate must approve the 
nomination by at least a majority vote of the members present and voting before the nominee may 
take office. Analysis of Constitution, supra note 71, at 74-75.

With respect to two other offices created by the constitution, the confirmation power is granted 
to the legislature as a whole. The public auditor provided for in article III, section 12, requires the 
advice and consent of each house of the legislature. A vacancy in the office of representative to the 
United States may be filled under article V, section 6, by appointment by the governor with the 
advice and consent of the legislature. In this latter case “the two houses of the legislature will 
consider the matter jointly as a single body.” Analysis of Constitution,supra note 71, at 118.

217. Marianas Const, art. in, §3.
218. Id. art. HI, §11.
219. Id. art. Ill, §13.
220. Id. art. Ill, §14.
221. Id. art. IV, § 4.
222. Id. art. XI, § 4(a).
223. Id. art. XI, §6(a).
224. As the Convention reached its concluding weeks, several delegates sought recon

sideration of the substantial powers tentatively assigned to the senate. Growing concern was 
expressed regarding the powers of a senate controlled by representatives of approximately 
20% of the total population of the Commonwealth and the resultant impact on the principle of 
majority rule. The issue became particularly acute late in the Convention when the delegates from 
Rota and Tinian were urging vigorously upon the Convention the desirability of additional 
constitutional protections for their constituents. From the standpoint of the Saipan delegates, the 

The constitution also follows the congressional model and that of 
most states with respect to the impeachment power.214 The initiation 
of impeachment proceedings is limited to the lower house, with the 
upper house having the sole responsibility for convicting those subject 
to the impeachment proceedings.215

Following these same models, the governor’s power to appoint 
specified government officers is subject to the advice and consent of 
the senate:216 a lieutenant governor when the position is vacant,217 an 
attorney general,218 the members of a board of education,219 the heads 
of executive departments,220 the commonwealth judges,221 the 
directors of the Marianas Public Land Corporation,222 and the 
trustees of the Marianas Public Land Trust.223 These confirmation 
powers are substantial, particularly when granted to a body controlled 
by the representatives of approximately twenty percent of the total 
population of the Commonwealth, and this allocation of powers was 
an important part of the compromise between Saipan and the smaller 
islands of Rota and Tinian.224
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The wisdom of the Convention’s decisions regarding the powers of 
the senate can be assessed only in the light of future experience in the 
new Commonwealth. Political realities, rather than allocation of legal 
powers, undoubtedly will determine whether the minority exercises its 
powers in the senate with the necessary restraint. Moreover, the 
majority may avail itself of other safeguards provided by the 
constitution to encourage such restraint. For example, the 
Commonwealth governor is given a strong role in the legislative 
process and in providing public services through executive branch 
departments. In addition, the constitution authorizes the people to 
enact laws by initiative.225 As a last resort, the constitution can be 
amended to limit the powers of the senate if that should become 
necessary.

protections already available to Rota and Tinian in the senate were more than sufficient. This 
sentiment prompted a proposed amendment to withdraw some of the powers of the senate by 
establishing a confirmation commission composed of three senators and six members of the lower 
house to exercise the confirmation power in place of the senate. Amendment No. 85 (Nov. 26, 
1976) (copy on file at the Georgetown Law Journal). This amendment was withdrawn before it was 
voted upon. The differences among the delegates with respect to safeguards for Rota and Tinian 
were eventually resolved in such a way as to render unnecessary any revision in the confirmation or 
other powers of the senate.

225. Article IX, section 1 (d) specifically provides that a general law can be enacted by initiative 
if approved by two-thirds of the votes cast by qualified commonwealth voters.

Similarly, article IX, section 2 provides that the people may reject laws by referendum. Section 
2(d) provides that a referendum petition concerning a general law for the Commonwealth shall 
take effect if approved by a majority of the qualified voters in the Commonwealth. Experience in 
the United States, of course, suggests that the powers of initiative and referendum should not be 
relied upon to provide effective control over legislative excesses or inaction. Bone & Benedict, 
Perspectives on Direct Legislation: Washington State’s Experience 1914-1973, 28 W. Pol. Q. 330 
(197 5); Diamond, di Donato, Marley & Tulbert, California s Political Reform Act: Greater Access to 
the Initiative Process, 7 Sw. U.L. Rev. 453 (1975); Hanson, Oklahoma’s Experience with Direct 
Legislation, 47 Sw. Soc. Sci. Q. 263 (1966).

EXECUTIVE BRANCH

The drafting of an executive branch article presented a special 
challenge for the Convention. Although the United States as the 
administering authority has encouraged the growth of representative 
legislatures and municipal councils, the Northern Marianas people 
never have enjoyed an opportunity to exercise any meaningful control 
over the executive branches of the Trust Territory or Northern 
Marianas governments. Despite the misgivings that arose as a result 
of lack of experience in wielding executive powers, the Convention’s 
deliberations produced a strong and flexible executive branch headed 
by a popularly elected governor with substantial powers. The issues of 
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particular significance that arose during the Convention’s considera
tion of this article related to the definition of executive powers, the 
residency requirement for governor, the administration of public 
services, and the executive assistant for Carolinian affairs.

Executive Powers. In considering what authority to give the
executive branch, the delegates had to decide whether the new 
Commonwealth should have a relatively strong or relatively weak 
executive branch. Aware of the varying practices in the states and the 
recent trend toward a strong executive branch with powers 
concentrated in the governor,226 the Convention, after considerable 
debate, shaped an executive branch reflecting this trend, which is 
headed by a governor elected for up to three four-year terms of office. 
The extent of the governor’s authority is reflected primarily in the 
constitutional provisions dealing with the veto power, the 
appointment of executive officials, the organization of executive 
departments, and the governor’s reorganization authority.227

226. Briefing Paper No. 2, supra note 49, at 4-11.
227. As a practical matter, the eligibility of the governor for reelection to two terms after his 

first may be a more important source of power than any of the legal responsibilities discussed in 
the text. The delegates were well aware of the significance of this decision and the arguments 
which have been advanced in favor of or against restrictions on eligibility. Id. at 57-59.

Another issue addressed by the Convention and resolved in favor of substantial power for the 
governor was that of multiple lieutenant governors. Proposals for separate lieutenant governors 
for Rota and Tinian were advanced early in the Convention and remained under active 
consideration for most of its duration. Delegate Proposal No. 1 (Oct. 20,1976) (copy on file at the 
Georgetown Law Journal). As originally conceived, such officials would be elected by the voters on 
the individual islands and would supervise the administration of public service on such islands and 
the general execution of commonwealth law. Each lieutenant governor was to be responsible to the 
governor but not removable by him. As the highest elected official from each island, the lieutenant 
governor was to be responsible for ensuring that the views of the island’s residents were 
represented effectively within the executive branch.

Strong opposition developed to the creation of multiple lieutenant governors. First, authorizing 
two or three such executive officers who were not removable by the governor was opposed because 
it would undercut the governor’s power over the implementation of commonwealth laws and 
delivery of public services and might engender political partisanship and divisiveness. Second, 
the proposal was criticized as costly and unrealistic in view of the small populations of the 
individual islands. Lastly, the proposal was opposed as unnecessary in light of the protections 
available for Rota and Tinian in the composition of the senate.

The constitution authorizes only one lieutenant governor elected on a joint ballot with the 
governor. Marianas Const, art. Ill, § § 3, 4. This traditional resolution of a hotly debated issue 
was reached near the end of the Convention as other means were developed for addressing the 
concerns of the delegates from Rota and Tinian by increasing the powers to be given the popularly 
elected mayors on the separate islands and by specifying guarantees with respect to the delivery of 
public services.

228. Although considered in connection with the executive branch, the veto authority of the 
governor is set forth in the legislative branch article. Marianas Const, art. II, §7(a).

With relatively little controversy, the Convention established a 
strong veto power.228 The constitutional provision permits an item 
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veto for appropriation bills and allows ample time—either twenty or 
forty days—for the governor’s consideration of legislation. With 
respect to the legislature’s authority to override a veto, the 
Convention selected the most rigorous requirement found in state 
constitutions. Vetoes can be overridden only by the affirmative vote of 
“two-thirds of the members in each house” of the legislature.229 The 
delegates decided to eliminate the possibility of a pocket veto by 
providing that legislation becomes law if the governor fails to sign or 
veto it within the applicable time period.230

229. Id. art. II, § 7(c). One other aspect of the veto power, exercised by each house, is found in 
the executive branch article. The governor is authorized to “make changes in the allocation of 
offices, agencies and instrumentalities and in their functions and duties that are necessary for 
efficient administration. "Id. art. Ill, § 15. If the changes would affect existing law, the constitution 
provides that executive orders containing such proposals “shall be submitted to the legislature 
and shall become effective sixty days after submission, unless specifically modified or 
disapproved by a majority of the members of each house of the legislature.” Id. The Convention 
considered authorizing only one house of the legislature to exercise the veto power over such 
executive orders but eventually decided, in view of the significantly different composition of the 
two houses, that action by both houses should be required.

230. Id. art. II, § 7(b). Although the pocket veto is permitted by the United States Constitution 
and the constitutions of 17 states, its use is on the decline. Briefing Paper No. 2,supra note 49, at 
16.

231. Briefing Paper No. 2, supra note 49, at 80-89.
232. Marianas Const, art. EH, § 11.
233. Id. art. ill, § 12.
234. Id. art. in, § 13.
235. Id. art. HI, §18.
236. The superintendent of education is appointed by a board of education and the members of 

the board are in turn appointed by the governor subject to confirmation by the senate. The 
appointment of the public auditor is subject to the advice and consent of each house of the 
legislature.

Following the practice recommended by experts with respect to 
state constitutions,231 the delegates designed an executive branch 
unencumbered with officials who owe their positions to constitutional 
mandate. Apart from the governor and lieutenant governor, the only 
executive officials required by the constitution are an attorney 
general,232 a public auditor,233 a superintendent of education,234 and an 
executive assistant for Carolinian affairs.235 With the exception of the 
superintendent, all other executive officials are appointed by the 
governor, usually with the advice and consent of the senate.236 The 
question whether the governor should be free to remove policymaking 
officials, including those required by the constitution, prompted much 
debate in the Convention. Although concerned by the possible abuse 
of such removal authority, the delegates concluded that any 
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limitations on the governor’s removal power would severely hinder the 
chief executive’s ability to administer commonwealth affairs.237

The governor has similar flexibility regarding the creation and 
organization of executive departments, very few of which are 
mandated by constitutional provision. Principal departments must be 
supervised by the governor and, unless otherwise provided by law, be 
headed by a single executive appointed by the governor.238 The 
preference for appointed rather than elected officials to head 
executive branch departments tends to enhance the governor’s au
thority, to contribute to a coherent and unified administration, and to 
minimize frequent and costly elections.239

Residency Requirements for Holding Office. hi order to become
governor, a person must be qualified to vote in the Commonwealth, be 
at least thirty years of age, and be a resident and domiciliary of the 
Commonwealth for at least seven years, although a different period 
may be provided by law.240 This last requirement generated the most

237. This decision reflects the recommendation contained in the Model State Constitution, 
and other authorities considered by the delegates. Briefing Paper No. 2,supra note 49, at 42-45. 
Only in the case of the public auditor is the governor’s removal power limited. Article DI, section 
12, provides that the public auditor may be removed “only for cause and by the affirmative vote 
of two-thirds of the members of each house of the legislature.’’ The purpose of this requirement 
was “to support the independence of the public auditor and to prevent removal because of 
honest and aggressive performance of official duties.” ANALYSIS OF CONSTITUTION, supra note 71, 
at 90.

238. This prohibition of organization structures using codirectors, committees, and boards to 
head departments reflects the contemporary view that such management mechanisms divide 
authority and inhibit initiative. Briefing Paper No. 2, supra note 49, at 94; see Analysis OF 
Constitution, supra note 71, at 93.

One modest limitation on the authority of both the governor and the legislature relating to 
executive branch departments is the requirement in article HI, section 15, that all executive 
branch functions be allocated among no more than 15 principal departments, in order to 
ensure that the administrative structure does not become too complex. In this respect, the 
Convention again adopted the approach recommended in the Model State Constitution, which 
requires that all executive and administrative offices and agencies be allocated among no more 
than twenty principal departments. Model State Const., supra note 162, art. V, §5.06; Briefing 
Paper No. 2, supra note 49, at 95-97.

239. Briefing Paper No. 2, supra note 49, at 89-94.
240. Marianas Const, art. HI, § 2. The requirement that the governor be a qualified voter 

means that he or she must be a citizen or national of the United States unless the legislature, by a 
law enacted under article VII, section 1, requires that voters be citizens. Analysis of 
Constitution, supra note 71, at 70. The term “national” applies to persons who are not citizens of 
any nation other than the United States and who owe permanent allegiance to the United States 
but who are not United States citizens. 8 U.S.C. §§ 1101(a)(21)-(22), 1408 (1970). At the present 
time, only natives of American Samoa appear to be noncitizen nationals. See Hampton v. Mow Sun 
Wong, 426 U.S. 88,90 n.l (1976). Section 302 of the Covenant provides that persons who become 
United States citizens after the Trusteeship terminates by virtue of having been born or domiciled 
in the Northern Mariana Islands and by satisfying various other conditions may, within six months, 
elect to become nationals but not citizens of the United States. This option was provided “to
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discussion at the Convention and raises a question under the United 
States Constitution deserving of consideration.

In the course of defining the qualifications of their future elected 
officials, the delegates were particularly concerned that the future 
leadership of the Commonwealth come from the indigenous Northern 
Marianas community. Various proposals were advanced during the 
Convention to require that the governor or other officials be bom in 
the Northern Marianas.* 241 The Convention was aware, however, that 
such a requirement was of questionable constitutionality and decided 
instead to establish certain minimum residency and domicile 
requirements242 in order to ensure familiarity with the traditions and 
people of the Northern Marianas. The durational residency require
ment of seven years for the governor, lieutenant governor and 
representative to the United States is the longest such period in the 
constitution; shorter periods are required for senators, representa
tives, and mayors.243

satisfy the request of a small number of generally older residents of the Northern Mariana Islands 
who felt that acquisition of United States citizenship would be contrary to their local traditions, 
and who preferred the national but not citizen status held by the residents of American Samoa. ” S. 
Rep. No. 433, supra note 1, at 71 (1975). See also Senate Interior Committee Hearings, supra 
note 34, at 637.

241. Delegate Proposal No. 47 (Oct. 24, 1976) (copy on file at the Georgetown Law Journal)-, 
Delegate Proposal No. 145 (Oct. 29, 1976) (copy on file at the Georgetown Law Journal).

242. The terms “residency” and “domicile” as used in this section are defined as follows: 
Residency means that place currently inhabited by the persons, regardless of 
intention to remain in the future. The legislature may define Commonwealth 
residency in a manner that permits persons who are domiciled in the Commonwealth
but who are temporarily out of the Commonwealth for business, education, 
government representation or other purposes to be considered as residents. 
Domicile is either the place where the person intends to remain indefinitely or the 
place to which he plans to return.

Analysis of Constitution.supra note 71, at 71. Presumably these definitions are also applicable 
to the durational residency requirement constitutionally imposed on other Northern Marianas 
officials.

243. Marianas Const, art. Ill, §2 (governor); id. art. V, §3 (representative to the United 
States); id. art. II, § 2(c) (five years for senators); id. art. II, § 3(c) (three years for representatives); 
id. art. VI, §2(a) (three years for mayors).

The constitution permits the legislature to modify or to eliminate the durational requirements 
imposed on the governor and representative to the United States. Id. art. Ill, § 2; id. art. V, § 3; 
Analysis of Constitution.supra note 71, at 72. On the other hand, the legislature may act only to 
lengthen the residency periods demanded of members of the senate and the house of representa
tives. Marianas CoNST.art. II, §§ 2(c), 3(c). At most a residency requirement prevents a success
ful candidate from claiming office. Failure to meet such a requirement does not bar a prospective 
candidate from access to the ballot. Analysis of Constitution,supra note 71, at 42.

These durational residency requirements may be challenged under 
the equal protection clause of the fourteenth amendment and other 
constitutional provisions as impermissibly limiting the rights of 
prospective candidates and voters. New residents wishing to run 
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for office may assert that the residency requirements impermissibly 
distinguish between them and persons qualifying under the 
constitution.244 The Supreme Court has not yet considered the 
specific issue whether durational residency requirements imposed on 
prospective candidates must survive strict scrutiny in order to pass 
constitutional muster.245 The Court, however, has affirmed without 
opinion the judgments of three-judge district courts holding that such 
requirements must be supported by compelling state interests.

244. In addition, newly arrived residents with political ambitions may argue that the durational 
residency provisions burden their right to travel. For a discussion of the history of such 
requirements and the legal issues raised by them, see LeClercq, Durational Residency 
Requirements for Public Office, 27 S.C.L. Rev. 847 (1976).

245. In analogous cases where other types of restrictions on the access of candidates or political 
parties to the ballot were at issue, the Court has not automatically applied the strict scrutiny 
standard. See Storer v. Brown, 415 U.S. 724 (1974); Bullock v. Carter, 405 U.S. 134 (1972); 
Jenness v. Fortson, 403 U.S. 431 (1971); William v. Rhodes, 393 U.S. 23 (1968).

246. 353 F. Supp. 1211 (D.N.H.), aff’d mem., 414 U.S. 802 (1973).
247. Id. at 1214.
248. Id. at 1214-15. But see Dunn v. Blumstein, 405 U.S. 330, 364 (1972) (Burger, C.J., 

dissenting) (the compelling state interest standard “demands nothing less than perfection”).
249. 353 F. Supp. at 1215.
250. Id.
251. Id.

In Chimento v. Stark,246 for example, a three-judge panel, faced with 
a challenge to the constitutionality of New Hampshire’s seven-year 
residency requirement for gubernatorial candidates, held that the 
requirement should be tested against a high constitutional standard 
not only because it limited access to the ballot and thus affected the 
choice of candidates put before voters but also because it impinged 
upon the candidate’s right to travel.247 The panel added, however, that 
its inquiry would extend beyond condemning the restriction out of 
hand: “The ‘compelling state interest’ standard of review .. . does not 
require absolute perfection or necessity. The propriety of legal lines 
which are drawn and classifications which are made cannot depend on 
precise mathematical equations.”248

Under this approach, the court accepted as compelling the state’s 
interest in “maintaining a responsive and responsible government 
through the democratic process.”249 First, the court emphasized that 
New Hampshire’s relatively small size and sparse population made it 
especially important that the governor be familiar with “the 
conditions, needs, and problems of both the State of New Hampshire 
and the various segments of the population within the State.”250 
The court also found a concomitant interest in “giving the voters of 
the State an opportunity to gain by observation and personal contact 
some firsthand knowledge of the candidates for Governor.”251 Sec
ondly, the court perceived as compelling the state’s interest in avoiding 
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frivolous candidacies by nonresidents with “little previous exposure 
to the problems and desires of the people of New Hampshire.”252 
Finally, the court concluded that the means selected—the durational 
residency requirement for gubernatorial hopefuls—exerted only a 
minimal impact on a prospective candidate’s capacity to run and an 
effect “more hypothetical than real” on the right of voters to select 
public officials.253

252. Id.
253. Id. at 1216. The Chimento decision has been criticized, however, as “seriously out of step 

with the recent trend of state and federal jurisprudence.” LeClercq, supra note 244, at 908.
254. 383 F. Supp^ 1287 (D.N.H. 1974), aff’d mem., 420 U.S. 958 (1975).
255. Id. at 1290.
256. Id.
257. 351 F. Supp. 677 (W.D. Okla. 1972).
258. Id. at 684.
259. Id. On the basis of Alaska’s unique geography, “the ethnic diversity of its peoples and the 

character of its economy,” the Alaska Supreme Court has upheld requirements that a candidate 
for the state senate have resided for three years in the state and for one year in his or her election 
district. Gilbert v. State, 526 P.2d 1131, 1135 (Alas. 1974).

The same panel reached an identical result in Sununu v. Stark,254 
involving a seven-year durational residency requirement for candi
dates for New Hampshire’s Senate. Again, the court found convincing 
the state’s interests in a candidate’s familiarity with his constituency, 
in the voters’ familiarity with the candidates, and in the prevention of 
what the court termed “political carpetbagging.”255 Unlike Chimento, 
however, this residency requirement applied not just to the governor 
but to all members of the New Hampshire Senate, a statewide 
legislative body. Thus, in sustaining the restrictions, the court 
recognized a compelling state interest in durational residency 
requirements for all candidates seeking state office.256 257

Draper v. Phelps2>1 also involved durational residency requirements 
in a jurisdiction similar in important respects to the Northern Mariana 
Islands. The Draper court described Oklahoma as “formed by the 
union of the Indian Territory, the home of five civilized tribes, and the 
Oklahoma territory, the home of the plains Indians.”258 The court 
emphasized that the different origins of the population in varying 
sections of the state created wide variances between northern and 
southern sections in party allegiance of the voters.259

In the Northern Marianas, similar geographic impediments and 
ethnic diversity support durational residency requirements. The small 
population is spread among several islands, where transportation and 
communications services are improving but still not advanced. Like 
New Hampshire and Oklahoma, the Commonwealth has a compelling 
interest in assuring that, despite these difficulties, voters are familiar 
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with candidates and candidates are knowledgeable about local 
conditions.260 The residency requirements set out in the Northern 
Marianas Constitution are no more onerous, and in most cases are less 
burdensome, than those approved in Chimento and Sununu. The need 
for such restrictions is greater in the Commonwealth than in New 
Hampshire or Oklahoma, for the Northern Marianas people must 
forge a new government and elect officials to administer that govern
ment without the benefit of long experience with established demo
cratic institutions.

260. The Northern Marianas Constitution also establishes a three-year residency requirement 
for mayors. Such restrictions on municipal offices in the United States have often been found 
lacking the compelling state interest necessary to sustain them against constitutional challenge. 
E.g., Henderson v. Forth Worth Indep. School Dist., 526 F.2d 286 (5th Cir. 1976) (school board); 
Wellford v. Battaglia, 485 F.2d 1151 (3d Cir. 1973) (mayor); Alexander v. Kammer, 363 F. Supp. 
324 (E.D. Mich. 1973) (city commission); Thompson v. Mellon, 9 Cal.3d 96, 407 Cal. Rptr. 20, 
507 P.2d 628 (1973) (city council); Cowan v. City of Aspen, 181 Colo. 343, 509 P.2d 1269 (1973) 
(mayor and city council). But see Woodward v. City of Deerfield Beach, 538 F.2d 1081 (5th Cir. 
1976) (six-month residency requirement for city commissioner upheld). If the existence of widely 
divergent local interests supports the residency requirements for other elective posts on the 
islands, the restrictions placed on mayoral candidates should be upheld on the same theory.

261. Section 702 of the Covenant commits the United States to provide an annual amount of 
$14 million for a minimum seven-year period and longer until Congress authorizes a different 
amount. Section 502(a) of the Covenant provides that all laws providing federal services and 
financial assistance programs to Guam will apply to the Northern Marianas when this section of 
the Covenant becomes effective.

262. Rota and Tinian’s Position on Local Government (undated memorandum) (copy on file at 
the Georgetown Law Journal). In addition, this proposal suggested that the island executive 

Administration, of Public Services. One of the anticipated
advantages of commonwealth status is a higher level of public services 
made possible by the financial guarantees of the Covenant and its 
application to the Northern Marianas of federal programs and 
services.261 Throughout the Convention the delegates from Rota and 
Tinian expressed apprehension that the people of their islands would 
not share equally in the benefits of the future Commonwealth and 
their concern motivated many of the more controversial proposals 
that came before the Convention, such as those relating to the 
allocation of powers of the senate, multiple lieutenant governors, and 
the powers of local governmental agencies.

The Rota and Tinian delegates originally proposed that 
responsibility for public services on Rota and Tinian should be given 
to the locally elected executive official who would have full control 
over the administration of commonwealth public services on the 
island, including the power to select and to remove all necessary 
administrative personnel, and the authority to enforce all common
wealth laws and regulations on the island.262 Strong opposition to this 
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proposal developed among the Saipan delegates because of its im- 
practicality, expense, and conflict with the goal of a unified and 
efficient commonwealth executive branch.

The dispute eventually centered on the authority of the governor to 
delegate to locally elected officials responsibility for the execution of 
commonwealth laws and for the administration of public services. The 
delegates from the smaller islands urged strongly that the governor 
should be required by the constitution to delegate to the mayor on 
each island full responsibility for executing commonwealth laws and 
administering public services. Because of the impact a mandatory 
delegation would have on the future commonwealth government, 
however, the proponents of this approach eventually agreed to 
language providing that the governor may delegate such responsibility 
to the mayors. This language is intended to give the governor full 
discretion to delegate some responsibilities to a mayor if that 
delegation appears to be in the public interest.263

should be the chief fiscal officer for the island, supervise capital improvements, and have the 
power to enact rules and regulations with respect to local affairs.

263. Marianas Const, art. Ill, § 17(a). The legislative history of the constitution makes clear 
that with respect “to any responsibilities delegated under this section, the mayor reports to the 
governor and acts for the governor in response to the governor’s directions and policies.” 
Analysis of Constitution, supra note 71, at 97.

264. Marianas Const, art. Ill, § 17(c). Decentralization was thought essential to the efficient 
delivery of services to the two smaller islands. Analysis of Constitution,supra note 71, at 100. 
Throughout the debates on this subject, Rota and Tinian representatives repeatedly cited their 
dissatisfaction with the public services, particularly medical and educational facilities, available 
on their islands under United States administration.

265. Marianas Const, art. in, § 17(a).

Although control over public services was entrusted to the 
governor, other constitutional provisions emphasize the Convention’s 
desire that all commonwealth citizens have equal access to such 
services. By express provision, “public services shall be provided on 
an equitable basis to the citizens of the Commonwealth” and the 
legislature is authorized to “require that these services be provided 
through decentralized administrative arrangements.”264 In addition, 
there is a constitutional presumption in favor of decentralized 
services. The constitution requires that services currently being 
provided on a decentralized basis on Rota and Tinian “shall continue 
to be provided on this basis unless the governor personally certifies 
after public hearing on the island involved that such decentralization 
is inconsistent with the efficient and economical delivery of 
services.”265 Under this provision, the governor must maintain at least 
the level of supervision of public services on the island where the 
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services are being provided, rather than from any Saipan head
quarters, as was in existence on the effective date of the constitu
tion. The governor is free to increase the amount of supervision or 
level of supervisory responsibility on the individual islands, but 
cannot decrease it without complying with this constitutional 
provision.266

266. Analysis of Constitution, supra note 71, at 97-98.
267. Marianas Const, art. Ill, § 17(b).
268. Section 16 of article III mandates the legislature to provide for “a non-partisan and 

independent civil service commission with the duty to establish and administer personnel poli
cies for the Commonwealth government. "Id. art.Ill, § 16.1talso provides that “appointment and 
promotion within the civil service shall be based on merit and fitness demonstrated by 
examination or by other evidence of competence.” Id.

269. Analysis of Constitution, supra note 71, at 98-99.
270. Under existing Trust Territory laws, these municipalities have very limited authority to 

enact ordinances and to control their local fiscal affairs. The restrictions with respect to the 
municipalities continued under the separate administration of the Northern Mariana Islands. 41 
Fed. Reg. 15,892, 15,895 (1976).

One of the most controversial aspects of the compromise reached 
by the Convention on this subject provides:

Public services on Rota and Tinian shall be supervised by 
a resident department head in the departments providing 
the services appointed by the head of the executive branch 
department with the advice and consent of the majority of 
the members of the legislature from the senatorial district in 
which the resident department head shall serve.267

Many delegates viewed this provision as a threat to the constitution’s 
requirement of a nonpartisan civil service system based on merit.268 
Giving such confirmation authority to legislators from the particular 
senatorial district might also weaken the executive branch generally 
and handicap the executive departments in carrying out the 
governor’s programs. It finally was accepted with the understanding 
that this provision does not require the provision of any particular 
public services on individual islands. Nor does it require that each 
commonwealth executive branch department have a different resident 
department head. In fact, it was contemplated that the island mayor 
could serve as resident department head for one or more 
departments.269

Once questions relating to delivery of government services were 
settled, the remaining issues of local government were resolved rather 
easily. The desire to accommodate local interests without expensive 
and elaborate government machinery led the Convention to innovate 
in several important respects. Existing agencies of local government, 
including the municipal councils on Saipan, Rota, and Tinian that are 
part of the current chartered municipality form of local government,270 
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were abolished.271 The district mayors are given responsibility for 
promulgating local regulations, and the commonwealth legislature or 
delegates from a particular senatorial district may exercise the 
authority to enact legislation on local matters.272 A governor’s council 
is created to advise the governor “on local matters.”273 The Council 
consists of the four mayors and the executive assistant for Carolinian 
affairs and is required to meet at least four times yearly “to consider 
matters concerning the relationship between the Commonwealth and 
its separate islands.”274

271. Marianas Const, art. VI, §6.
272. Id. art. II, §6. For the same reason, the residents of individual islands are authorized 

under article IX, § 1, to propose and adopt local laws by initiative.
273. Id. art. VI, § 5. In name at least, the council is a reversion to early American practice. In the 

post-Revolutionary War period, many American states created governor’s councils that were 
elected by the legislature or the people; Maine, Massachusetts and New Hampshire retain theirs. 
Me Const, art. V, pt, n, § 1; Mass. Const, pt. II, ch. II, §111; N.H. Const, pt. II, art. 60. These 
councils were created as a check upon the governor reflecting colonial distrust of executive power. 
Richards, The Heritage of the Eighteenth and Nineteenth Centuries, in The 50 States and Their 
Local Governments 45 (J. Fesler ed. 1967).

274. Marianas Const, art. VI, § 5. The council’s jurisdiction was broadly defined in order “to 
encourage discussion of any problem whose resolution would improve the relationship among the 
various islands and groups in the Commonwealth and thereby contribute to the success of the 
Commonwealth.” Analysis of Constitution, supra note 71, at 130-31.

275. Marianas Const, art. VI, § 6(b). The Convention provided a five-year period of experi
mentation and growth after which the need for agencies of local government can be reexamined. 
The delegates believed that this period would be long enough to enable the people to evaluate the 
governmental institutions authorized by the constitution and to decide whether a return to more 
traditional local government agencies was desirable.

276. Id.
277. Id.

The commonwealth legislature is authorized after five years to create 
additional agencies of local government “in place of or in addition to the 
agencies provided for in this article with powers, elected officials and 
financing as provided by law.”275 In order to avoid multiplicity of local 
government agencies, the constitution provides that such agencies 
“may not be created for geographical units smaller than an individual 
island.”276 To ensure that the taxpayers who will support these new 
agencies approve of their establishment, it is also provided that such 
new agencies may not be established without the affirmative vote of 
two-thirds of the persons qualified to vote from the island or islands to 
be served by the proposed agency of local government.277

Executive Assistant for Carolinian Affairs. Approximately
4000 of the 13,500 residents of Saipan are people of Carolinian 
descent who view themselves as culturally and ethnically different 
from the majority Chamorro population. Although the Convention 
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membership included three Carolinian delegates, specific con
stitutional protection for this ethnic minority was not pressed 
vigorously until late in the Convention’s deliberations.278 As 
protections for the geographical minorities of Rota and Tinian were 
gradually incorporated into the draft constitution, Carolinian 
representatives began to seek comparable guarantees for their 
constituents. Several of the proposals advanced on behalf of the 
Carolinian community were unacceptable to the Convention because 
they raised substantial problems under the United States 
Constitution by attempting to reserve elected positions for persons of 
Carolinian ancestry.279

278. While most Carolinians belong to one political party, the Territorial Party, they do not 
constitute a majority within that party.

279. One such set of proposals was presented by the United Carolinian Association after its 
review of the draft constitution of November 14, 1976. The Association recommended that the 
constitution require that the Commonwealth lieutenant governor, 1 of the 3 senators representing 
Saipan and 10 of the 25 Saipan members then planned for the house of representatives be of 
Carolinian ancestry. Comments of the United Carolinian Association on the Proposed 
Constitution of the Northern Mariana Islands (Nov. 23,1976) (copy on file at the Georgetown Law 
Journal).

280. Four proposed amendments to the draft constitution addressed this concern: 
Amendment No. 63 (Nov. 21, 1976) proposed that any executive branch commission include at 
least two Carolinian members; Amendment No. 70 (Nov. 23, 1976) proposed an equal protection 
commission to ensure nondiscriminatory treatment of all Commonwealth citizens; Amendment 
No. 74 (Nov. 23, 1976) proposed that the senate elect a special representative to the senate from 
the Carolinian community; and Amendment No. 75 (Nov. 23, 1976) proposed that an executive 
assistant be appointed for Carolinian affairs.

281. Marianas Const, art. Ill, § 18(a). The Analysis states that:
The Carolinian Community within the Commonwealth is the group of persons of 
Carolinian descent who are citizens or nationals of the United States and who are 
domiciled anywhere within the Commonwealth.
The term “persons of Carolinian descent” as used in this section means a person 

who is himself or herself or is descended from a person who is recognized within the 
community as a Carolinian.

Analysis of Constitution, supra note 71, at 100.
282. Marianas Const, art. Ill, § 18(b)-(c).

Of the various other proposals before the Convention designed to 
protect Carolinian interests,280 the Convention eventually adopted 
one creating a special office in the executive branch for which the 
governor must appoint a person “who is acceptable to the Carolinian 
community within the Commonwealth.”281 The constitution specifies 
the duties of this office in some detail. They include reviewing the 
application of government policies to persons of Carolinian descent, 
reviewing the delivery of government services to this minority, and 
advising the governor on matters affecting persons of Carolinian 
descent.282 In order to implement these responsibilities, the executive 
assistant is given authority to investigate complaints and conduct 
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hearings, to recommend items for inclusion in the proposed annual 
budget, and to require information with respect to matters affecting 
Carolinians from the officials of any commonwealth department or 
agency.283

283. Id. art. ID, § 18(d)-(f).
284. Strictly speaking, the Carolinians are an ethnic, rather than a racial, group. Courts have 

generally subjected discrimination on grounds of national origin or ethnic criteria to the same 
scrutiny as discrimination based on race. See G. Gunther. Individual Rights in Constitutional 
Law 351 (2d ed. 1976), (citing Hernandez v. Texas, 347 U.S. 475 (1954)).

285. It is possible, however, that members of another minority group, if deprived of benefits to 
which they were also entitled, might claim that the absence of an executive assistant for their 
affairs deprived them of protection equal to that afforded the Carolinians.

286. Some judges and commentators have suggested that in fact a much lower standard should 
be applied to “benign” types of discrimination that favor a minority rather than the majority. See, 
e.g., Bakke v. Regents of the Univ, of Cal., 18 Cal. 3d 34, 65, 132 Cal. Rptr. 680, 701, 553 P.2d 
1152, 1173 (1976) (Tobriner, J., dissenting), cert, granted, 97 S. Ct. 1098 (1977) (No. 76-811); 
Ely,77re Constitutionality of Reverse Racial Discrimination, 41 U. Chi. L. Rev. 723 (1974).

287. The mayors’ powers with regard to local legislation are not shared by the executive 
assistant. While the mayors are obligated to make recommendations and comments with regard to 
the commonwealth budget, this is an option for the executive assistant. Marianas Const, art. Ill, 

Despite opposition from those who argued that the establishment 
of the executive assistant position “institutionalized discrimination” 
against Carolinians or implicitly conceded that such discrimination 
existed, the provision was approved overwhelmingly by the Conven
tion. Although more limited than many of their other proposals, the 
Carolinian delegates nonetheless regarded it as a meaningful 
commitment by the majority to the objective of equal opportunity for 
Carolinians to share in the benefits of the new Commonwealth.

The most significant constitutional issue raised by this provision is 
whether any classification based on race284 was intended or will result 
from it and, if so, whether that classification will survive review under 
a strict scrutiny test. The contention that providing for an executive 
assistant for Carolinian affairs, but not for other groups, constitutes 
unconstitutional preferential treatment should fail on at least two 
grounds. First, assuming that the effect of the executive assistant’s 
efforts is the constitutionally required equal treatment for 
Carolinians, other commonwealth citizens suffer no denial of benefits 
to which they are entitled.285 Secondly, even assuming that the 
provision for a Carolinian assistant does introduce some measure of 
racial or ethnic discrimination into the governmental process, it may 
satisfy even the strictest of the equal protection tests applied by 
courts to suspect classifications.286

First, it is significant that the executive assistant performs 
essentially advisory functions. There is no grant, for example, of the 
full range of powers given to mayors.287 Moreover, any governmental 
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actions resulting from the executive assistant’s recommendations 
must themselves comply with equal protection standards.288 For 
example, if the executive assistant were to recommend a policy of 
preferential treatment on the ground that it was necessary to pro
mote the interests of Carolinians, that policy, if adopted, would be 
subject to the same scrutiny as if it had originated in the legislature or 
any other governmental body within the Commonwealth. Preferences 
in education, employment, or other matters would be treated in 
accordance with the relevant equal protection decisions of the United 
States Supreme Court.

§9(a) provides that the governor shall consider the executive assistant’s budget submissions 
along with the mayor’s, but does not include the standard imposed with respect to the mayors’ 
recommendations by article VI, section 3(d), that they may be “rejected only for good cause.”

288. Two provisions of the Northern Marianas Constitution are relevant. The Com
monwealth’s own guarantee of equal protection for its citizens provides that “No person shall be 
denied the equal protection of the laws. No persons shall be denied the enjoyment of civil rights or 
be discriminated against in the exercise thereof on account of race, color, religion, ancestry or 
sex." Id. art. I, §6. A further guarantee of equal treatment provides that “Public services 
shall be provided on an equitable basis to the citizens of the commonwealth . . . .” Id. art. 
HI, § 17(c). When the Carolinian assistant provision is read in conjunction with these other 
provisions of the commonwealth constitution, it is clear that the intent is to ensure that Carolini
ans, along with other groups in the Commonwealth, receive the equal protection to which they are 
entitled. There is no implication that the executive assistant, while concerned primarily with 
problems of the Carolinians, should attempt to secure preference for this one group, and clearly 
the governor should reject any recommendations that might lead to unequal treatment of 
Commonwealth citizens. The executive assistant’s promotion of equal and equitable treatment of 
Carolinians does not signal deprivation of any other citizen’s rights. Thus, the problem of 
preferential treatment as a remedy for past discrimination, which the California Supreme Court 
recently addressed in the Bakke case and which the United States Supreme Court decided was 
moot in De Funis, does not arise. See De Funis v. Odegaard, 416 U.S. 312 (1974); Bakke v. 
Regents of the Univ, of Cal., 18 Cal. 3d 34,132 Cal. Rptr. 680,553 P.2d 1152 (1976), cert, granted, 
97 S. Ct. 1098 (1977) (No. 76-911).

289. This means “someone who can speak to and for the Carolinian Community, someone to 
whom the members of the Carolinian community can turn with their problems, and someone in 
whom the Carolinians have confidence.” Analysis of Constitution, supra note 71, at 101.

290. The result, of course, is quite common; most advisors for minority groups are themselves 
members of those groups. What is unusual in this situation is the inclusion of job qualifications in 
the constitution itself. Note, however, that the standard for acceptability is not itself a “racial” 
standard. Cf. Morton v. Mancari, 417 U.S. 535, 553-54 (1974) (Bureau of Indian Affairs 
employment preference for members of federally recognized Indian tribes not a “racial” 
preference). The Court observed:

The preference is not directed toward a “racial” group consisting of “Indians”; 
instead it applies only to members of “federally recognized” tribes. This operates to 

Finally, the constitutionally prescribed job qualifications for the 
Carolinian assistant may prompt an equal protection challenge. Under 
Article III, section 18(a), the executive assistant must be “acceptable 
to the Carolinian community within the Commonwealth.”289 While a 
Carolinian will very likely be appointed to the post, the constitution 
does not so require.290 Moreover, the means of determining 
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acceptability, as would be the case with numerous other executive 
appointments, are left to the discretion of the governor.291 The 
acceptability standard in effect builds into the constitution a 
preference for Carolinians that probably would have resulted in the 
absence of express constitutional language. Because the result is 
essential to the efficacy of the position itself, the language should 
survive constitutional attack.292

exclude many individuals who are racially to be classified as “Indians.”/« this sense 
the preference is political rather than racial in nature.

Id. at 553 n.24 (emphasis added). The Court added:
Rather, it is an employment criterion reasonably designed to further the cause of 
Indian self-government and to make the BIA more responsive to the needs of its 
constituent groups.

Id. at 554.
291. There are various means by which the governor might make this determination; at a 

minimum he should consult leaders of the United Carolinian Association, which has traditionally 
represented the Carolinian community. Because the executive assistant is appointed, however, 
there is no “majority rule” requirement; the governor need not, for example, poll all persons of 
Carolinian descent to ascertain their preferences.

292. Cf. United Jewish Orgs. of Williamsburgh, Inc. v. Carey, 97 S. Ct. 996, 1007 (1977) 
(permissible use of racial criteria not confined to eliminating past discrimination); Morton 
v.Mancari, 417 U.S. 535, 553-55 (1974) (employment preference for Indians in Bureau of Indian 
Affairs did not constitute racial discrimination but was employment criterion designed to further 
Indian self-government).

293. Covenant,supra note 35, art. IV, §401.
294. Section 402(a) provides that the Federal District Court for the Northern Marianas will 

have jurisdiction with respect to cases raising questions of federal law without regard to the 
amount in controversy. Analysis of Covenant,supra note 37, at 636.

JUDICIAL BRANCH

Although less controversial than the executive and legislative 
branches, the future commonwealth court system was regarded as 
very important by the delegates because widespread dissatisfaction 
existed regarding the administration of justice in the Trust Territory. 
The three principal issues before the Convention relating to the 
judicial branch were the role of the United States district court, the 
establishment of a specialized land court, and the selection and 
qualifications of commonwealth judges.

The Role of the United States District Court. The Covenant
provided the delegates with substantial flexibility with respect to the 
commonwealth courts. Under the Covenant, the United States agreed 
to create a United States District Court for the Northern Mariana 
Islands with jurisdiction extending to matters normally assigned to 
state courts.293 In addition to its customary federal jurisdiction,294 the 
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district court may possess such trial and appellate jurisdiction as the 
constitution or laws of the Northern Marianas may provide.295 The 
Covenant further provided that the constitution or laws of the 
Commonwealth may create local courts.296

295. Covenant, supra note 35, art.-IV, §402. These provisions were intended to enable the 
Commonwealth to take full advantage of the existence of a fully staffed federal district court 
funded by the United States. Analysis of Covenant,supra note 37, at 636.
The Covenant avoids the problems experienced in Guam that occasioned recent litigation 

regarding the constitutionality of the Guamanian court system. The Supreme Court recently 
affirmed the holding of the Ninth Circuit that the Organic Act of Guam does not authorize the 
transfer of the appellate jurisdiction of the district court of Guam to a territorial court. Guam v. 
Olsen, 97 S. Ct. 1774, 1779-80 (1977). Unlike the Organic Act of Guam, the Covenant provides 
that although the district court of the Northern Mariana Islands may exercise appellate 
jurisdiction, an appellate court may be created as part of the commonwealth judicial branch and 
relations between such a court and the courts of the United States shall be governed generally by 
the laws of the United States pertaining to the relations between United States courts and the 
courts of the several states. Covenant.supra note 35, art. IV, §§ 402(c), 403(a).

296. Covenant,supra note 35, art. II, § 203(d).
297. See Briefing Paper No. 4, supra note 49, at 15-26.
298. Marianas Const, art. IV, §2.
299. Id.

The Convention had three basic alternatives regarding the 
commonwealth judicial branch: first, to create a local court system 
with jurisdiction over all local cases; secondly, to create no local 
courts, leaving the federal district court with jurisdiction over local 
cases; thirdly, to create local courts with limited trial and appellate 
jurisdiction, perhaps with some constitutionally prescribed schedule 
for the gradual assumption of increased jurisdiction by these 
courts.297 In evaluating these alternatives, the delegates balanced 
several sensitive and conflicting considerations: the shortage of 
Northern Marianas lawyers, the anticipated local case load, the 
burdens on the federal district court, the costs of a fully developed 
local judiciary, and the significance of an independent commonwealth 
judiciary to meaningful self-government.

In adopting the third alternative, a dual court system, the 
Convention created a commonwealth trial court with “original 
jurisdiction over actions involving land in the Commonwealth and 
other civil actions except those in which the value of the matter in 
controversy exceeds five thousand dollars.”298 In addition, the court 
“has original jurisdiction over criminal actions except those in which 
the defendant, if convicted, may be fined an amount that exceeds five 
thousand dollars or imprisoned for a term that exceeds five years.”299 
The constitution allows the legislature to vest additional civil and 
criminal jurisdiction in the commonwealth trial court after the 
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constitution has been in effect for at least five years.300 In addition, 
after the constitution has been in effect for the same five-year period, 
the legislature may establish a commonwealth appeals court to hear 
appeals from the trial court.301 In essence, the Convention decided to 
create a local trial court with substantial but not complete jurisdiction 
and to depend significantly upon the United States district court for 
at least the initial five years of the new Commonwealth.

300. In order to protect against the possibility that no United States district court would be in 
existence at the beginning of constitutional government, section 2 authorizes the legislature to 
create a court with full local jurisdiction in this circumstance. See Analysis of Constitution, 
supra note 71, at 105. Legislation creating the district court was recently introduced. S. 2149, 
95th Cong., 1st Sess. (Sept. 27, 1977).

301. Marianas Const, art. IV, §3.
302. Report to the Convention by the Committee on Government Institutions, Committee 

Recommendation Number 2: The Judicial Branch of Government 3 (Oct. 27,1976) (copy on file at 
the Georgetown Law Journal) [hereinafter cited as Committee on Government Institutions 
Report].

The Convention assigned “a high priority to the ultimate objective 
of a comprehensive Commonwealth judiciary, staffed with well-trained 
and experienced local residents able to dispense justice fairly and to 
earn thereby the respect of the people for their learning, objectivity, 
and sensitivity to the needs of the Northern Marianas people.”302 
Given this objective, the Convention was influenced by three factors 
in its decision not to establish a comprehensive commonwealth court 
system at the outset: first, the limited number of Northern Marianas 
lawyers—fewer than ten—and the desire to minimize the number of 
non-Marianas lawyers serving as commonwealth judges; secondly, the 
substantial savings that could be achieved by permitting the federal 
district court to conduct some trials and all appeals involving local 
matters; and thirdly, the generally high reputation of the United States 
judiciary. These considerations eventually proved persuasive to the 
Convention as a whole.

The commonwealth trial court’s jurisdiction reflects the 
Convention’s desire to make a substantial start toward a fully 
developed local court system. Although the delegates considered 
limiting more severely the initial jurisdiction of the trial court, the 
Convention, recognizing that the extent of the court’s jurisdiction 
might influence the quality of lawyers who would serve as judges, 
elected not to do so. In addition, the delegates wanted to ensure that 
the commonwealth court system from its inception would be 
perceived by the Northern Marianas people as a significant 
improvement over the present system. The delegates were also 
concerned that Congress might be reluctant to appropriate the 
relatively large amount of money required for a federal district court 
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that has jurisdiction over purely local matters such as small claims 
and traffic tickets.303

303. The Trust Territory District Court for the Northern Marianas disposed of a total of 1428 
cases during fiscal year 1976. Of these, 1096 (over 75%) involved traffic, small claims, or juvenile 
matters. In contrast, the Federal District Court for Guam disposed of 185 civil cases and 69 
criminal cases during fiscal year 1975. Administrative Office of U.S. Courts, Annual Report 
345, 409 (1975).

304. Covenant, supra note 35, art. IV, § 403(a). For the first fifteen years after the 
establishment of a commonwealth appeals court, pursuant to article IV, section 3, appeals from its 
decisions presenting federal questions will lie in the United States Court of Appeals for the Ninth 
Circuit unless the federal district court is granted jurisdiction to review the decisions of the 
appeals court. Id. art. IV, § 403(c).

305. For example, Delegate Proposal No. 3 (Oct. 21,1976) (copy on file at the Georgetown Law 
Journal) called for the establishment of a land court to be staffed by an attorney who is not a 
resident of the Commonwealth. Delegate Proposal No. 9 (Oct. 21, 1976) (copy on file at the 
Georgetown Law Journal) urged the creation of a land court whose jurisdiction would include 
matters of title, boundaries, assessments, leases, inheritance, transfers, records and other matters 
with respect to the ownership of land and rights in land in the Commonwealth.

The compromise leaves the federal district court with responsibility 
for only the most significant civil and criminal matters arising under 
commonwealth law. The court will exercise original jurisdiction over 
all cases not assigned to the commonwealth trial court. In addition, at 
least during the first five years of government under the constitution, 
it will have the authority to decide all appeals not only from decisions 
of the commonwealth trial court but also from judgments in local 
cases rendered by a district judge. In its role as an appellate tribunal, 
the district court will interpret the Northern Marianas Constitution 
and will pass upon challenges to its validity under the United States 
Constitution. Decisions of the district court involving federal 
questions may be appealed to the United States Court of Appeals for 
the Ninth Circuit and will be reviewable by the Supreme Court by 
certiorari.304

Establishment of a Specialized Land Court. Disputes over
land ownership in the Northern Marianas have continued throughout 
the period of United States administration. Many of these disputes 
originated in actions taken long ago by succeeding generations of 
Spanish, German, Japanese, and United States rulers who applied 
different systems of land tenure. The destruction caused by World 
War II was also a major contributing factor. As the pace of economic 
development in the Northern Marianas quickened and self-government 
became imminent, the resolution of these land disputes became a 
significant political issue. Several proposals for the creation of special
ized courts to deal with land disputes were advanced during the 
Convention.305 Eventually, the delegates fashioned a provision that 
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assigns jurisdiction over all land matters to the commonwealth trial 
court and requires that, for at least five years, actions involving land will 
be considered by a special division of that court.306

306. Marianas Const, art. IV, §2.
307. These organizational difficulties have contributed to a recent trend in state constitutions 

to provide for an integrated court system with general jurisdiction. Briefing Paper No. 4, supra 
note 49, at 21. The Model State Constitution also takes this approach. Model State Const., 
supra note 162, art. VI.

308. The legislative history of the constitution points out that a special division “has its own 
calendar so that land matters do not compete with other civil matters for priority in being heard.” 
Analysis OF Constitution, supra note 71, at 106. The Convention intended “that the judge who 
sits in this division should have some special qualifications to enable land cases to be resolved 
expertly and expeditiously.” Id.

The proponents of a specialized land court attributed several 
advantages to this approach. First, the court would provide a forum 
for the speedy resolution of land cases merely by limiting the court’s 
jurisdiction to such matters. Moreover, some delegates believed that 
a specialized land court would contribute to the expertise, efficiency, 
and uniformity with which land matters are decided. Opponents of the 
provision focused on the disadvantages of a specialized court created 
by constitutional mandate, contending that it might impose undue 
rigidity on the new commonwealth judicial branch and could lead to 
disputes with respect to the scope of its jurisdiction. A specialized 
and independent land court might also increase the costs of the 
commonwealth judicial branch by duplicating some of the functions of 
the commonwealth trial court.307

By requiring the creation of a specialized land division within the 
commonwealth trial court, the Convention hoped to achieve both the 
desired degree of expertise and the priority treatment of land cases 
generally agreed to be necessary.308 At the same time, the Convention 
decided to minimize expense and administrative complexity by 
requiring that land cases be handled within the commonwealth court 
rather than by an independently funded land court. As with other 
significant provisions regarding the judiciary, the commonwealth 
legislature will be free after five years to reassess the need for a 
specialized land division.

Selection and Qualification of Commonwealth Judges. Com
monwealth judges are appointed by the governor with the advice and 
consent of the senate. Their terms of office are six years initially and 
up to twelve years for judges who have served at least one term. 
Judges must be citizens or nationals of the United States who are at 
least thirty years of age “and possess other qualifications provided by 
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law.”309 The principal issues discussed by the delegates in framing 
this section were the method of selecting judges, the length of their 
term, the need for a residency requirement, and the imposition of a 
requirement of legal training.

309. Marianas Const, art. IV, §4.
310. Committee on Government Institutions Report, supra note 302, at 9.
311. The Northern Marianas Constitution provides:

A full-time judge may not hold another compensated government position or engage 
in the practice of law. A judge may not make a direct or indirect financial 
contribution to a political organization or candidate, hold an executive office in a 
political organization, participate in a political campaign, or become a candidate for 
elective public office without resigning judicial office at least six months before 
becoming a candidate.

Marianas Const, art. IV, § 7.
312. Id. art. IV, §4.
313. Committee on Government Institutions Report, supra note 302, at 11. The committee report 

concluded that “|l|eaving the matter to legislative discretion will enhance the Commonwealth’s 
ability to secure the best qualified judges and preserve the opportunity to impose such restrictions 
in the future if they appear desirable.” Id.

The delegates readily concluded that commonwealth judges should 
be appointed rather than elected. Although recognizing that no 
method of selection would ensure the appointment of the best 
qualified persons to the bench, the Convention committee studying 
the problem was “persuaded that appointed judges would be more 
respected and less vulnerable to political pressures than elected 
judges.”310 Rigorous limitations were imposed on the activities of the 
judges in order to assist in ensuring nonpartisan administration of 
justice.311

The provision concerning the term of office of judges prompted 
more dispute. Because there was no support within the Convention 
for lifetime tenure as provided by the United States Constitution for 
federal judges, the discussion centered on the length of term 
necessary to promote expertise and to attract qualified candidates, 
and that would still preserve an avenue for replacing judges whose 
performance is unsatisfactory. To accommodate these concerns, the 
term of office was set at six years, and the legislature was given the 
authority to increase the term to twelve years for any judge who has 
served a six-year term.312

Unlike the comparable provisions in the legislative and executive 
branch articles, the judicial branch article does not require that judges 
be domiciled in the Northern Marianas or reside there for any particular 
time period. The Convention recognized that it might be necessary to 
appoint judges in the early years of constitutional government who are 
neither domiciled nor resident in the Northern Marianas, and the 
question of such residency requirements for judges was deliberately 
left to the legislature.313
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Commonwealth judges are not required to be attorneys. The 
delegates generally were of the view that the future commonwealth 
judges should be lawyers, although some local state judges are not.314 
Some delegates expressed concern, however, that a constitutional 
requirement that judges have legal training or experience might have an 
adverse impact on Northern Marianas citizens trained in law schools 
not accredited within the United States. For that reason the 
Convention ultimately decided to leave the matter to legislative 
resolution.

314. In a recent case the Supreme Court declined to decide whether a criminal defendant tried 
by a lay judge is deprived of the effective assistance of counsel assured by the sixth and four
teenth amendments or is denied due process of law. North v. Russell, 427 U.S. 328, 334 (1976). 
North involved the trial in police court of a defendant accused of a misdemeanor at which a judge 
with only a high school education presided. This judge improperly denied the defendant’s request 
for a jury trial and incorrectly imposed a jail term after finding him guilty. Although Kentucky law 
guaranteed a trial de novo before a legally trained judge following conviction in police court, the 
defendant failed to avail himself of this right. Id. at 330-31. Instead, he challenged the 
constitutionality of Kentucky’s two-tier court system, first in the state courts and ultimately upon 
appeal in the Supreme Court. In affirming the conviction, the Court held merely that the two-tier 
arrangement does not violate the Constitution. As to the larger issue of lay judges, the Court 
wrote:

|I]t is unnecessary to reach the question whether a defendant could be convicted and 
imprisoned after a proceeding in which the only trial afforded is conducted by a lay 
judge. In all instances, a defendent in Kentucky facing a criminal sentence is 
afforded an opportunity to be tried de novo in (a court presided over by a lawyer
judge since an appeal automatically vacates the conviction in police court.

Id. at 334.
Although it ultimately avoided the issue, the Court did provide a framework for testing the 

validity of a judicial system that utilizes lay judges. First, the Court indicated that it would weigh 
considerations of judicial administration and efficiency. Id. at 335-36. Second, it stated that it 
would examine the fairness of the system. “Our concern in prior cases with judicial functions being 
performed by nonjudicial officers has also been directed at the need for independent, neutral, and 
detached judgment, not at legal training.” Id. at 337.

315. This category includes military retention lands, which are lands leased by the United 
States from the Trust Territory.

LAND RIGHTS

Because of the scarcity of land and its special significance in the 
Northern Marianas, the Constitutional Convention concluded that 
suitable protections with respect to land transactions should be 
provided by the constitution. The constitution contains two sets of 
restrictions on land transactions, one with respect to public land and 
another with respect to all land.

Public Lands. Approximately eighty percent of the land in the
islands is public land currently under the control of the Trust 
Territory government.315 The Covenant provides that all such land 
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must be transferred to the Commonwealth no later than the 
termination of the Trusteeship Agreement.316 Because of the 
significance of this resource to the economic development and 
viability of the Commonwealth, the delegates considered whether to 
cover this subject in the constitution and, if so, how best to prescribe 
standards for the most efficient use of these lands.

316. Covenant,supra note 35, art. VIII, §801.
317. Several state constitutions consider specific aspects of comparable public resources, but 

detailed prescription of the policies and procedures governing the use of such properties is 
typically left for legislation. Briefing Paper No. 11, supra note 49, at 19-34.

318. Report to the Convention by the Committee on Personal Rights and Natural Resources, 
Report on Public Land 4-5 (Nov. 4, 1976) (copy on file at the Georgetown Law Journal) 
[hereinafter cited as Committee on Personal Rights and Natural Resources Report]. The 
committee, in advancing this proposal, emphasized that the proposed special corporation would 
necessarily have to coordinate its work closely with the executive and legislative branches of the 
commonwealth government. Id. at 3-4.

319. The constitution provides:
Two directors shall be residents of Saipan, two shall be residents of Rota, two 

shall be residents of Tinian, one shall be a resident ofthe islands north of Saipan and 
one shall be a person of Carolinian descent. Each director shall be a citizen or 
national of the United States, a resident of the Commonwealth for at least five years 
immediatley preceding the date on which the director takes office, a person who has 
not been convicted of a crime carrying a maximum sentence of imprisonment of 
more than six months, a person who is able to speak Chamorro or Carolinian and a 
person of Northern Marianas descent.

Marianas Const, art. XI, § 4(b).
Each director may serve only one 6-year term, and the terms are staggered. The governor is 
authorized to decide how to put the staggered terms into effect. Analysis OF THE CONSTITUTION. 
supra note 71, at 160. The directors have the general responsibility of directing “the affairs ofthe 
corporation for the benefit of the people of the Commonwealth who are of Northern Marianas 
descent” and must make an annual written report to the people regarding their stewardship of the 
public lands. Marianas Const, art. XI, §4(a), (e).

Although the common practice among the states is to leave matters 
affecting public resources to the legislature, the Convention decided 
that a constitutional provision on public lands was necessary.317 Two 
institutions were created to deal with public lands: the Marianas Public 
Land Corporation and the Marianas Public Land Trust.

The creation of the Marianas Public Land Corporation reflected the 
Convention’s judgment that management of the public lands should not 
be left to an executive branch agency. Several important advantages 
were identified in using a special corporation rather than an executive 
agency: greater opportunity for long-term planning and stability, 
greater ease in phasing out special treatment of public lands after a 
fixed interval, and greater freedom in assembling needed expertise 
without regard to civil service rules.318 The Marianas Public Land 
Corporation has nine directors, appointed by the governor with the 
advice and consent of the senate, who represent the various geographic 
and ethnic groups within the new Commonwealth.319 After ten years, 
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the legislature may disband the corporation and transfer title to the 
remaining public lands to the government or to another entity as 
provided by law.320

320. Id. art. XI, §4(f); Analysis of Constitution,supra note 71, at 162.
321. Marianas Const, art. XI, §5.
322. Id. The restriction with respect to leases applies only to persons or legal entities. Analysis 

of Constitution, supra note 71, at 165. For this reason, the constitution does not restrict the 
corporation from leasing land to the United States for 50 years under sections 802 and 803 of the 
Covenant. No such restriction could be operative in any event. The lands described in section 802 
to be leased to the United States are presently public lands and cannot be returned to the 
Marianas Public Land Corporation except subject to the obligations imposed by the Covenant 
and other applicable laws and regulations. Secretarial Order 2969 provides for the transfer of 
public lands to “legal entities” designated by the legislatures of the various districts of the Trust 
Territory. 40 Fed. Reg. 811 (1975). It is clearly intended that the Marianas Public Land 
Corporation be the requisite legal entity required under this order. Analysis of Constitution, 
supra, at 157. Under the provisions of this order, the legal entity must undertake to honor 
all restrictions or obligations currently applicable to the lands in question and must undertake to 
make land available for defense purposes pursuant to negotiations between the United States and 
the district representatives.

323. In addition, article XI, section 5(f) requires the corporation to adopt a comprehensive land 
use plan, including priority of uses, that may be amended whenever appropriate. The delegates 
anticipated that all transfers and uses of the public lands would be consistent with such an overalll 
plan once it is approved by the directors. The delegates did not intend the commonwealth 
legislature to have the authority to zone or regulate the use of pubic land so long as the corporation 
is in existence. Rather, the corporation should consider any zoning law enacted by the legislature 
with respect to private land “and plan for the use of public lands in a manner consistent with the 
zoning law. . . .” Analysis OF Constitution, supra note 71, at 167. At present, the Northern 
Marianas have no zoning laws.

324. Marianas Const, art. XI, §6.
325. Committee on Personal Rights and Natural Resources Report, supra note 318, at 17.

The corporation must “follow certain fundamental policies in the 
performance of its responsibilities,”321 one of which is to make available 
some portion of the public lands for a homestead program. Other 
restrictions prevent the corporation from selling any public lands for a 
period of ten years, from entering into any lease that exceeds twenty - 
five years, or forty years with approval of the legislature, and from 
leasing large parcels of land for commercial purposes without 
legislative approval.322 Each of these restrictions serves two purposes: 
to restrict the corporation’s power to alienate the land and thus to 
prevent its depletion and to provide for legislative approval for major 
land transactions.323

The constitution establishes the Marianas Public Land Trust as a 
specialized agency in order to manage the monies received from the 
public lands.324 The Convention decided not only to segregate the 
management of the public lands from the administration of the rev
enue thus generated, but also to segregate that revenue from general 
commonwealth funds.325 Restrictions on the use of the money gener
ated by the public lands assumed particular importance because of the 
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substantial revenues expected from these lands and, in particular, the 
anticipated receipt of $19,520,600 from the United States for leasing 
the Marianas land described in the Covenant.326 The delegates shared 
the general concern of the framers of the Covenant that this money be 
invested wisely and not expended in the ordinary course through 
legislative appropriations. For this reason the constitution requires the 
three trustees to “make reasonable, careful and prudent investments,” 
and for a period of ten years they must limit their investments to 
obligations of the United States government.327

326. Covenant, supra note 35, art. VIII, §§802, 803.
327. Marianas Const, art. XI, § 6(b). An exception exists for the use of the funds as capital for 

a Northern Marianas development bank. Id. art. XI, § 6(c). This section provides an incentive to 
the commonwealth legislature to make certain sums received under the Covenant from the United 
States available as capital for a development bank, in which event the trustees are obligated to use 
a certain percentage of their receipts to increase the capital available to the bank to the sum of $ 10 
million. Once the bank is capitalized in the amount of $ 10 million, it is obligated to pay the excess 
above this to the trust until it has been fully repaid for its contribution to the bank. The Convention 
intended that the commonwealth legislature would study carefully the creation of such a bank and 
indicated that this incentive “is intended to maximize the contribution to economic development 
and ultimate self-sufficiency of the Commonwealth of the funds earmarked in the Covenant for 
economic development loans.” ANALYSIS OF CONSTITUTION, supra note 71, at 172.

Restrictions on Land Alienation. Article XII of the Northern
Marianas Constitution restricts the right to acquire long-term real 
property interests in the Commonwealth to persons who satisfy 
specified criteria of constructive Chamorro or Carolinian ancestry and 
who are citizens or nationals of the United States. The question 
whether the United States Constitution should be held to apply in the 
Northern Marianas so that its provisions might call into question the 
validity of the land alienation restriction has been considered above. 
The following discussion addresses the next issue: the constitutionality 
of the land alienation restriction if the United States Constitution does 
apply in the Northern Marianas and if this restriction is challenged 
under equal protection, due process, privileges and immunities, and 
various other constitutional provisions.

Before discussing the more substantial bases for attacking the 
restriction on land alienation, it would be well to dispose of two 
potential constitutional infirmities that are more apparent than real. 
First, it may be argued that, by limiting the class of potential purchasers 
of privately owned property in the Northern Marianas, the restriction 
on alienation amounts to a taking of property without just compensa
tion in violation of the fifth amendment. However, the restriction on 
alienation does not take private property “for public use” within the 
meaning of the fifth amendment. Rather, article XII of the Northern 
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Marianas Constitution resembles the type of regulation of or limitation 
on private property rights inherent in zoning and other land use 
restrictions imposed by states in the exercise of the police power, and 
consequently, should not give rise to any substantial taking claim.328 

Secondly, it may be asserted that article XII constitutes an 
unauthorized regulation of interstate and foreign commerce or an 
encroachment upon congressional authority to establish the terms and 
conditions for entry and naturalization of aliens.329 However, in light of 
section 805 of the Covenant requiring that the commonwealth 
government restrict land alienation to persons of Northern Marianas 
descent, neither of these potential objections appears substantial. 
Congressional approval of the Covenant should be sufficient response 
to a charge that the Commonwealth improperly encroached upon the 
federal power to regulate commerce and aliens.330 This same argument 
would, of course, save the article XII restrictions from a contention that 
they interfered unduly with federal power to conduct foreign relations 
or conflicted with other federal legislation. Any conflicting legislation 
would have been preempted by the Covenant. Because treaties have 
the stature of federal legislation and are subject to modification by 
subsequent congressional action,331 the fact that Congress and the 
President approved the Covenant also precludes an attack claiming 
inconsistency with a treaty of the United States.332

328. See Euclid v. Ambler Realty Co., 272 U.S. 365, 397 (1926). In denying a “taking” claim 
asserted by owners of a gold mine that had been forced by the government to close during World 
War II, the Supreme Court observed that “the mere fact that the regulation deprives the property 
owner of the most profitable use of the property is not necessarily enough to establish the owner’s 
right to compensation.” United States v. Central Eureka Mining Co., 357 U.S. 155, 168 (1958). 
Persons who do not qualify under the constitution as purchasers of fee simple estates may 
nonetheless acquire long-term leaseholds.

329. See Graham v. Richardson, 403 U.S. 365, 376-80 (1971); Takahashi v. Fish & Game 
Comm’n, 334 U.S. 410, 419 (1948); Hines v. Davidowitz, 312 U.S. 52, 66 (1941).

330. See Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 421-27 (1946) (state regulation invalid 
under commerce clause may be validated by express congressional approval); cf. In re Rahrer, 140 
U.S. 545, 562 (1891) (Congress may provide that certain objects leave “commerce” at earlier 
stage than they would otherwise); Buscaglia v. Ballester, 162 F.2d 805, 806-07 (1st Cir.) (same), 
cert, denied, 332 U.S. 816 (1947).

331. See Reid v. Covert, 354 U.S. 1,18 (1957); Moser v. United States, 341 U.S. 41,45 (1951); 
Whitney v. Robertson, 124 U.S. 190,194 (1888); Akins v. United States, 407 F. Supp. 748 (Cust. 
Ct. 1976), aff’d, 551 F.2d 1222 (C.C.P.A. 1977). For an analogous discussion of how restrictions 
on the rights of aliens to acquire land in the United States might conflict with treaties to which the 
United States is a party, see Morrison, Limitations on Alien Investment in American Real Estate, 60 
Minn.L. Rev. 621, 656-63 (1976).

332. Even if Congress had not given the Commonwealth discretion to impose the restriction 
contained in article XII, it could be argued that the restriction, which is limited to the ownership of 
real property within the Commonwealth, does not have a prohibited effect upon interstate 
commerce. Cf. Toomer v. Witsell, 334 U.S. 385, 408 (1948) (Frankfurter, J., concurring) (state 
may enact legislation “to conserve or utilize its resources on behalf of its own citizens, provided it
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Two other potential bases for attacking the restriction on land 
alienation—the due process and privileges and immunities clauses— 
can also be disposed of at the outset. As a practical matter, they are 
subsumed within the analysis of the primary issue: whether the 
classification drawn in the constitution separating those who are 
eligible to acquire long-term real property interests in the Northern 
Marianas from those who are not is constitutionally permissible. An 
equal protection violation may, as a matter of constitutional law, 
amount to a finding that the classification causes such invidious 
discrimination that it offends the guarantee of due process as well as 
that of equal protection and, hence, that the governmental interest 
served by the classification does not justify the resulting interference 
with the United States citizen’s right to acquire property in the 
islands.333 Although equal protection and privileges and immunities 
claims have occasionally been treated separately,334 the constitutional 
analysis of the two issues has generally been merged into a single 
inquiry, couched largely in terms of equal protection.335

uses these resources within the State and does not attempt a control of the resources as part of a 
regulation of commerce between the States”).

State laws limiting the rights of aliens in the ownership or devolution of real property have been 
upheld in the federal courts. See Terrace v. Thompson, 263 U.S. 197, 217 (1923); Porterfield v. 
Webb, 263 U.S. 225, 233 (1923); Webb v. O’Brien, 263 U.S. 313,324 (1923); Frick v. Webb, 263 
U.S. 326, 333-34 (1923). By contract, more recent state court decisions have invalidated, largely 
on equal protection grounds, statutes that restricted the rights of aliens ineligible for citizenship to 
own land within the state. See Sei Fujii v. State, 38 Cal.2d 718, 729-30, 242 P.2d 617,625 (1952); 
State v. Oakland, 129 Mont. 347, 352, 287 P.2d 39,42 (1955); KenjiNambav. McCourt, 185 Ore. 
579, 610-14, 204 P.2d 569, 582-83 (1949). Moreover, the federal courts have struck down 
restrictions on the right of aliens to engage in specified occupations within the state even when 
special interests were asserted. Examining Bd. of Eng’rs v. Flores de Otero, 426 U.S. 572 (1976); 
In re Griffiths, 413 U.S. 717, 724-28 (1973); Sugarman v. Dougall, 413 U.S. 634, 646-49 (1973); 
Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 420-22 (1948).

In Takahashi, the Court invalidated a California statute which prohibited the issuance of 
commercial fishing licenses to aliens ineligible for citizenship. In distinguishing its prior decisions 
upholding state-imposed alienage-based restrictions on the devolution or acquisition of real 
property, the Court observed that the states’ power over devolution and ownership of land has 
been long exercised and supported on reasons peculiar to real property. Id. at 422.

333. A United States citizen on the mainland, prohibited from acquiring a fee simple in the 
Northern Marianas, might also attack the restrictions as violative of his right to travel, on the 
theory that a person may be deterred from moving to an area where he cannot acquire a long-term 
interest in land.

334. E.g., Toomer v. Witsell, 334 U.S. 385, 403 (1948).
335. See Shapiro v. Thompson, 394 U.S. 618, 627-31 (1969).

In analyzing the equal protection issue here, it is assumed that the 
relevant provisions of the United States Constitution do apply in some 
form to these land alienation restrictions, despite the very substantial 
reasons why these provisions should not apply in the Northern 
Marianas. The facts underlying the earlier discussion of whether the 
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United States Constitution applies in the Marianas are also pertinent in 
analyzing whether the relevant constitutional provisions should be 
tempered in their application to the islands.

As noted above, the Northern Marianas Constitution draws a dual 
classification. First, it distinguishes between those United States 
citizens and nationals who can trace descent from persons bom or 
domiciled in the Northern Marianas before 1950 and those who cannot. 
Secondly, among persons who survive the first test, it distinguishes 
between those who became citizens of the Trust Territory and those 
who did not. The combined effect of these distinctions is to limit 
eligibility to acquire long-term interests in real property in the islands 
to those “persons who are a part of the community that has made 
creation of the Commonwealth possible.”336

336. Analysis of Constitution,supra note 71, at 177.
337. E.g., Graham v. Richardson, 403 U.S. 365, 371-72 (1971). See generally Developments in 

the Law-Equal Protection, 82 Harv. L. Rev 1065, 1076-133 (1969) (discussion of rationale 
behind varying levels of judicial review in equal protection analysis).

338. See In re Griffiths, 413 U.S. 717, 721-22, 722 & n.9 (1973).
339. Oyama v. California, 332 U.S. 633 (1948).
340. Mauclet v. Nyquist, 97 S. Ct. 2120, 2127 (1977) (striking down New York statute 

disqualifying resident aliens from receiving scholarship assistance); Examining Bd. of Eng’rs v. 
Flores de Otero, 426 U.S. 572 (1976) (striking down Puerto Rican statute requiring citizenship as 
a requirement for a civil engineer license); in re Griffiths, 413U.S. 717,729(1973) (striking down 
Connecticut statute requiring citizenship for admission to the bar); Sugarman v. Dougall, 413 U.S. 
634,646 (1973) (striking down New York statute requiring citizenship as qualification for certain 
positions of state employment); Graham v. Richardson, 403 U.S. 365, 376 (1971) (striking down 
Arizona statute requiring citizenship or 15-year residency as condition to receiving welfare); 
Takahashi v. Fish & Game Comm’n, 334 U.S. 410 (1948) (striking down California statute denying 
commercial fishing licenses to aliens ineligible for citizenship); Norwick v. Nyquist, 417 F. Supp. 
913 (S.D.N.Y. 1976) (striking down New York statute barring aliens from employment as public 
school teachers unless they have applied for citizenship), appeal pending, 45 U.S.L.W. 3467 (U.S. 

Because the eligibility requirements disadvantage aliens, the 
classification, if imposed by a state, would ordinarily be subject to what 
has been termed “strict judicial scrutiny” under the equal protection 
clause,337 and, to be upheld, it would have to be shown that the 
government’s “purpose or interest is both constitutionally permissible 
and substantial, and that its use of the classification is ‘necessary ... to 
the accomplishment’ of its purpose or the safeguarding of its 
interest.”338 Under the rigors of this judicial test, state-imposed 
alienage-based classifications have faced virtually insurmountable 
obstacles erected by the courts. Beginning in 1948, when the Supreme 
Court struck down a California statute that made it more difficult for 
the son of an alien who was ineligible for United States citizenship to 
acquire land than for the son of a citizen or eligible alien to do so,339 
there has been a virtually unbroken string of decisions invalidating 
discrimination against aliens.340 The federal courts, however, have not 



1454 The Georgetown Law Journal [Vol. 65:1373

recently had occasion to rule upon the constitutionality of alienage- 
based restrictions on the ownership or devolution of real property, and 
a state’s special interest in controlling the use and transfer of real 
property within its borders may still afford a rationale for distinguish
ing decisions striking down alienage-based discrimination in other 
contexts.341 Thus, even if this were a relatively simple case of state- 
imposed discrimination, there would be a substantial question as to 
whether the land alienation restriction was unconstitutional.342

Jan. 11, 1977) (No. 76-808). But see Foley v. Connelie, 419 F. Supp. 889 (S.D.N.Y. 1976) 
(upholding New York law requiring state troopers to be United States citizens), probable 
jurisdiction noted, 97 S. Ct. 1577 (1977) (No. 76-839). Cf. Hampton v. Mow Sun Wong, 
426 U.S. 88, 116-17 (1976) (invalidating a Civil Service Commission rule denying aliens 
eligibility for most civil service positions). Hampton, however, rested upon a finding that neither 
Congress nor the President had clearly delegated authority to the Civil Service Commission to 
establish these eligibility requirements. Id. at 113 & n.46. Three of the Justices joining in the 
majority opinion noted that if Congress or the President had established the citizenship 
requirement in the federal service, “overriding national interests {might have provided] a 
justification ... even though an identical requirement may not be enforced by a State.” Id. at 100- 
01. The four dissenters concluded that Congress could have excluded aliens from the civil service. 
Id. at 127 (Rehnquist, J., Burger, C.J., White & Blackmun, JJ., dissenting). In another recent 
decision, the Court noted that the equal protection analysis “involves significantly different 
considerations ... |when the issue| concerns the relationship between aliens and the States rather 
than between aliens and the Federal Government.” Mathews v. Diaz, 426 U.S. 67, 84-85 (1976).

341. By analogy, the Supreme Court has suggested that a state’s special interest in defining the 
“political community” may justify establishing citizenship as a criterion for voting and office 
holding. Sugarman v. Dougall, 413 U.S. 634, 647-49 (1973). The Supreme Court of Colorado has 
recently held that provisions denying aliens the right to vote in local school elections do not violate 
equal protection or interfere with federal authority to regulate immigration and naturalization. 
Skafte v. Rorex, 553 P.2d 830 (Colo. 1976), appeal dismissed, 45 U.S.L.W. 3690 (Apr. 19,1977). 
In factual contexts implicating the right to vote, however, courts may be influenced by the fact that 
the Constitution provides thatrightonly to citizens. U.S. Const.amends. XV, XIX, XXIV, XXVI.

In another recent decision, a district court upheld a New York statute requiring citizenship as a 
qualification for state troopers. Foley v. Connolie, 419 F. Supp. 889 (S.D.N.Y. 1976), probable 
jurisdiction noted, 97 S. Ct. 1577 (1977) (No. 76-839).

342. One commentator has suggested that at the very least, state or federal laws restricting 
the right of nonresident aliens to acquire interests in real property should not be unconstitutional. 
Morrison, supra note 331, at 642-44.

343. Mathews v. Diaz, 426 U.S. 67, 79-80 (1976).

This is not, however, a simple case of state-imposed discrimination. 
First, the Northern Marianas are not a state but rather an 
unincorporated territory entering into a unique relationship with the 
United States. The restriction on the acquisition of long-term real 
property interests in the Northern Marianas to United States citizens 
or nationals was within the discretionary authority provided by 
Congress when it approved the Covenant. Because Congress, “[i]n the 
exercise of its broad power over naturalization and immigration,”343 
regularly treats aliens less favorably than citizens without violating 
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equal protection concepts embodied in the due process clause,344 the 
fact that article XII’s alienage-based distinction is congressionally 
derived rather than state-imposed may itself be sufficient to save the 
land alienation restriction from successful equal protection or due 
process challenge. Moreover, Congress may also permissibly 
distinguish between different classes of aliens,345 which also suggests 
that the requirement of Northern Marianas descent is legitimate.

344. Id. at 77-80. Federal law requires that a majority of the shares of capital stock in a 
corporation organized to engage in banking or other financial operations in a dependency or 
insular possession of the United States must at all times be held and owned by citizens of the 
United States or by corporations or firms controlled by citizens of the United States. 12 U.S.C. 
§619 (1970). The provision apparently has never been challenged and was cited in the Supreme 
Court as an example of the types of federally imposed distinctions between citizens and aliens that 
have long existed. Mathews v. Diaz, 426 U.S. 67, 78 n.12 (1976).

345. Mathews v. Diaz, 426 U.S. 67, 81-84 (1976).
346. Cf. Village of Arlington Heights v. Metropolitan Hous. Dev. Corp. 429 U.S. 252, 255 

(1977) (absent proof of discriminatory intent, zoning practices resulting in racially dispro
portionate impact would not be struck down); Washington v. Davis, 426 U.S. 229, 239-40 (1976) 
(police department’s recruiting procedures resulting in adverse impact on black applicants would 
not be struck down absent proof of discriminatory intent).

347. Cf. Califano v. Webster, 97 S. Ct. 1192, 1196 (1977) (per curiam) (upholding Social 
Security Act provision specifically intended to compensate women for past history of economic 
discrimination and disabilities).

Quite apart from the fact that the distinctions drawn in article XII of 
the Northern Marianas Constitution are congressionally derived rather 
than state-imposed, the restrictions on land alienation should survive 
an equal protection-due process attack because of the unique character 
of the society. As noted above, the islanders are particularly vulnerable 
to economic predation by outsiders and possess a land-based culture 
and social organization that would suffer massive dislocation if the land 
were lost. In these circumstances, if the strict scrutiny test is applied to 
the land alienation restriction, the cultural distinctions alone may 
provide the “compelling state interest” essential to justify use of the 
provision.

To be sure, the land alienation restriction does specifically single out 
a group for special treatment, and the explicit intent to protect and 
benefit members of the favored group has been openly acknowledged, 
thus obviating the need to explore issues of “purpose” versus “effect” 
in the constitutional analysis.346 But the conceded intent to protect and 
benefit the class of those eligible to acquire land, without more, does 
not render the restriction constitutionally infirm.347

Reference to the constitutional treatment of American Indians may 
provide an illuminating analogy. The Supreme Court has explicitly 
recognized that congressional legislation affording specific preferences 
to Indians does not constitute invidious racial discrimination violative 
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of the equal protection and due process provisions of the Con
stitution.348 Because of the federal government’s special protective 
relationship to the Indian tribes and because federal power to regulate 
Indian affairs derives from special constitutional language,349 legis
lation that singles out Indians for special treatment is not deemed to 
constitute invidious racial discrimination.350 As long as the legislation 
or regulations at issue could be deemed to relate to a “legitimate, 
nonracially based goal”—for example, furthering the cause of Indian 
self-government—no equal protection violation would exist.351 The 
land alienation restrictions in the Northern Marianas are susceptible of 
a similar analysis. As earlier discussed, the islanders’ special 
circumstances resemble those of the Indian tribes in at least two 
regards: their need for protections against outside exploitation and 
their maintenance of unique cultural values and institutions.352

348. Morton v. Mancari, 417 U.S. 535, 551-55 (1974).
349. U.S. Const, art. I,§8, cl. 3.
350. Morton v. Mancari, 417 U.S. 535, 551-55 (1974). Because Congress, rather than a tribal 

government, had established the classification under attack in Mancari, the case could not be 
distinguished on the basis of the constitutional immunity enjoyed by the tribes in their dealings 
with tribe members.

351. Id. at 554. In characterizing the goal as being “non-racially based,” the Court might have 
meant that the legislation and implementing rules were not adopted for the purpose of 
disadvantaging non-Indians, although that might be one of its effects. See id.

The fact that the restriction on land alienation, although an exercise of congressional power to 
govern the territories, has an adverse impact on some United States citizens does not itself 
invalidate the restriction. See Fiallo v. Bell, 97 S. Ct. 1473,1479 (1977) (no more scrutiny required 
where immigration legislation challenged on basis of constitutional rights of other citizens); 
Kleindienst v. Mandel, 408 U.S. 753, 768-70 (1972) (courts will not test executive decision to 
exclude alien by balancing it against first amendment interests of United States citizens who seek 
personal communication with alien). American Indians, to whom the United States Constitution 
has been held not to apply with full force, are, after all, United States citizens. In addition, the 
Indian preference legislation underlying the regulations challenged in Mancari certainly 
discriminated against a class of non-Indian citizens. 417 U.S. at 535.

352. It has been suggested that “the needs for self-definition and cultural preservation, taken 
together, may well.. . [present] compelling justification for [a sex-based] classification (within an 
Indian tribe]. There would undoubtedly be sufficient justification (for such a classification] under 
the rational relationship test.” 90 Harv. L. Rev. 627, 629 n.27 (1977) (discussing Martinez v. 
Santa Clara Pueblo, 540 F.2d 1039 (10th Cir. 1976)).

Again, it is important to bear in mind that the infringement on 
individual rights resulting from the land alienation restriction is limited 
in terms of both time and economic impact. The Covenant permits 
reconsideration of this constitutional provision after twenty-five years, 
against a background of actual experience and in light of the intervening 
economic, social, and cultural development in the islands. Even during 
that period, persons not meeting the constitutionally imposed 
standards may acquire substantial interests in real property. If the 
equal protection clause applies to the Northern Marianas land 
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alienation restriction at all, its rigor should, as in the case of Indian 
tribes, be tempered by a respect for the islanders’ legitimate interests 
in protection from outside exploitation and preservation of their 
cultural values and institutions.353 When the issue is analyzed in these 
terms, the strict scrutiny test should be satisfied.

353. Cf. Note, The Indian Bill of Rights and the Constitutional Status of Tribal Governments, 82 
Harv.L. Rev. 1343, 1351 (1969).

354. Marianas Const, art. XVni, §1.
355. Report to the Convention by the Committee on Finance, Local Government and Other 

Matters, Report on Constitutional Amendment 7 (Oct. 22, 1976) (copy on file at the Georgetown 
Law Journal) [hereinafter cited as Committee on Finance, Local Government and Other Matters 
Report].

356. Marianas Const, art. XVIII, § 5(b).

CONSTITUTIONAL AMENDMENT

The constitution sets out three methods by which it can be 
amended—constitutional convention, legislative initiative and popu
lar initiative—reflecting the Convention’s judgment that the 
machinery for proposing amendments should remain relatively simple 
and accessible.354 Because of the separate island interests within the 
Commonwealth, the most significant dispute regarding the 
amendment process concerned the vote requirement for approval of 
proposed amendments. Having successfully incorporated protections 
for their constituents in the draft constitution, the delegates from the 
two smaller islands wanted to ensure that such protections could not 
readily be altered through the amendment process.

As originally proposed, the article on constitutional amendment 
afforded no special accommodation for Rota and Tinian; it required a 
majority vote to approve amendments proposed by legislative 
initiative and a two-thirds vote to approve amendments proposed by 
constitutional convention or popular initiative. This difference 
reflected the committee’s judgment that proposals initiated by the 
legislature were more likely to be sensitive to the public need than those 
from a constitutional convention or by popular initiative.355 When 
the delegates considered this provision, however, they revised it 
substantially by requiring that all constitutional amendments be 
approved by two-thirds of the votes on each of the three major 
islands.356

On reconsideration of the matter, the committee proposed a 
compromise that would provide a lesser degree of protection for the 
smaller islands. The committee suggested that amendments proposed 
by legislative initiative be approved as previously recommended, on 



1458 The Georgetown Law Journal [Vol. 65:1373

the ground that representation of the smaller islands in the senate 
provided them with sufficient protection.357 With respect to other 
amendments, the committee emphasized the substantial political and 
legal impediments possible under the formulation adopted by the 
Convention, which in effect would give a minority of voters on any one 
island veto power over constitutional amendments. It strongly urged 
that the majority of commonwealth voters should not be so thwarted 
in the exercise of their right to amend the constitution. The provision 
eventually adopted by the Convention incorporated the compromise 
recommended by the committee:

357. Committee on Finance, Local Government and Other Matters Report, supra note 355, at 
1.

358. Marianas Const, art. XVIII, §5(b).
359. The Supreme Court has long held that the right of every citizen to vote represents a 

fundamental interest close to the core of our representative form of government. Harper v. 
Virginia Bd. of Elections, 383 U.S. 663, 667 (1966); Carrington v. Rash, 380 U.S. 89, 96 (1965); 
Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). The right to vote in a free and unimpaired manner, 
the Court has stated, is crucial because it is “preservative of other basic civil and political rights,” 
and therefore any impingement upon the franchise must be carefully and meticulously 
scrutinized. Reynolds v. Sims, 377 U.S. 533, 562 (1964). Such close judicial scrutiny comes into 
play particularly when a state fashions legislative classifications between voters, granting one 
class access to the ballot while denying the vote to another class. Carrington v. Rash, 380 U.S. 89, 
96 (1965). Infringement of the fundamental interest of voting can also be effected through 
according the vote of one class greater weight than that of another. Gray v. Sanders, 372 U.S. 368, 
380 (1963). These classifications have been held in most instances to violate the equal protection 
clause of the fourteenth amendment. See generally Developments in the Law-Equal Protection, 
supra note 337, at 1065.

360. According the votes of one segment of the population greater weight than that of another 
effectively disenfranches the latter class. See Gray v. Sanders, 372 U.S. 368, 380 (1963).

An amendment proposed by legislative initiative shall 
become effective if approved by a majority of the votes cast. 
An amendment proposed by constitutional convention or by 
popular initiative shall become effective if approved by a 
majority of the votes cast and at least two-thirds of the votes 
cast in each of two senatorial districts.358

Once again, the legal question raised by this provision is whether the 
requirement of a two-thirds vote on any two of three islands of disparate 
population runs counter to the one person-one vote principle.359 The 
article clearly allows Rota and Tinian, with populations of about 1150 
and 750 respectively, to prevent ratification of an amendment pro
posed by constitutional convention or popular initiative, notwith
standing majority support for the proposed amendment by the voters of 
Saipan, with a population of about 13,500. The power of the minority to 
prevent ratification may amount to a dilution of the majority’s vote in 
violation of the one person-one vote principle.360
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The Supreme Court has extended the one person-one vote require
ment to all local governments of general powers and has applied it in a 
variety of contexts to invalidate voter classifications under the four
teenth amendment. In Avery v. Midland County361 the Court applied the 
one person-one vote principle to the “exercise of state power however 
manifested” regardless of the level of state government.362 Subse
quently, in Kramer v. Union Free School District,363 the Court invali
dated a voter qualification statute that restricted participation in 
school district elections to voters who either owned or leased real 
property within the district or who had children enrolled in the public 
schools. Observing that, contrary to the probable legislative intent, the 
law granted the vote to people who might have little interest in the 
school system and would “fence out” others who might take a great 
interest in the quality of local education, the Court struck down the law 
as both under- and over-inclusive.364 In the companion case of Cipriano 
v. City of Houma,365 the Court dealt for the first time with an election 
that did not involve the selection of representatives by the voters. The 
Court there held that the exclusion of nonproperty owners from 
participation in referenda for the approval of revenue bonds issued 
under state authority by a municipal utility violated the equal protec
tion clause, since voters who were “substantially affected and directly 
interested in the matter” were denied the ballot.366 One year later, in 
City of Phoenix v. Kolodziejski,367 the Court again considered equal 
voting in the context of approval of general obligation bonds. In striking 
down the restriction, the Court concluded that the interests of real 
property owners and other property owners were not so dissimilar as to 
justify restricting the franchise.368

361. 390 U.S. 474 (1968).
362. Id. at 479. Avery concerned a political organization peculiar to Texas counties and known 

as the County Commissioners Court. Because the County Commissioners Court performed many 
legislative functions that affected every resident in the county, the Supreme Court found that 
equal population districting was required. Id. at 484.

363. 395 U.S. 621 (1969).
364. Id. at 632 &n.l5.
365. 395 U.S. 701 (1969) (per curiam).
366. Id. at 706. In striking down the classification between owners and nonowners of real 

property, the Court did not reach the question whether the state could ever limit the franchise to 
those “primarily interested” in the outcome of the vote. Id. at 704 n.5.

367. 399 U.S. 204 (1970).
368. The Court stated:

Presumptively, when all citizens are affected in important ways by a governmental 
decision subject to a referendum, the Constitution does not permit weighted voting 
or the exclusion of otherwise qualified citizens from the franchise.

Id. at 209. Again, the Court did not address the broader question of whether a state 
constitutionally could restrict the franchise to that class of voters most interested in the outcome.
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In the recent case of Town of Lockport v. Citizens for Community 
Action369 the Supreme Court refused to expand further the equal 
protection clause to the right to vote in nonrepresentation elections. 
The issue in Lockport was the constitutionality of a New York law that 
required a new county charter to receive the support of separate 
majorities of voters who live within cities in the county and of those 
who live outside the cities, even though the populations of each 
category differed in size substantially. In a significant recognition of 
the original principle underlying one person-one vote, the Court 
upheld the law. The Court emphasized that “|t]he equal protection 
principles applicable in gauging the fairness of an election involving 
the choice of legislative representatives are of limited relevance, 
however, in analyzing the propriety of recognizing the distinctive 
voter interests in a ‘single shot’ referendum.”370 The Court pointed 
out that in a referendum “the expression of voter will is direct, and 
there is no need to assure that the voters’ views will be adequately 
represented through their representatives in the legislature.”371 
Furthermore, “(t]he policy impact by a referendum is also different in 
kind from the impact of choosing representatives” because “the 
referendum puts one discrete issue to the voters.”372

369. 97 S. Ct. 1047 (1977).
370. Id. at 1052.
371. Id.
372. Id.
373. Id. at 1053.

The Lockport opinion went on to focus on two inquiries: first, whether 
an electoral classification that creates different classes of voters— 
either voters and nonvoters, or voters of different voting strengths—is 
based on a genuine difference between the interests of those voters; 
and secondly, whether the denial of the vote or enhancement of 
minority voting strength nonetheless amounts to invidious discrimina
tion.373 Lockport holds that the equal protection clause is not violated 
when a genuine difference exists between the interests of the voter 
groups, the effect of the issue falls disproportionately on the minority, 
and the weighing of the minority vote works no invidious discrim
ination.

Under the Lockport criteria the provision of the Northern Marianas 
Constitution on amendment ratification should be sustained. Num
erous amendments can be envisioned that would affect Rota and 
Tinian disproportionately. Indeed, because the constitution recog
nizes in several significant respects the distinctive interests of these 



1977] Northern Marianas Constitution 1461

smaller islands,374 amendment of these provisions could seriously 
undermine the protection that the drafters of the constitution sought 
to provide those interests.375 The desire to give minority views the 
fullest possible expression was precisely at the heart of the Lockport 
decision, where the Court observed that a new county charter “could 
effectively shift any pre-existing balance of power between town and 
county governments toward county predominance.”376 Similarly, 
amendment of the Northern Marianas Constitution could easily 
disturb the carefully constructed compromises that attempt to 
reconcile and accommodate interests of the islands that flow from 
their varying histories, populations, economies, aspirations, and 
prospects.

374. See Marianas Const, art. n, §§2(a), 3(a), 6; id. art. Ill, §§ 9, 17; id. art. VI; id. art. XI, 
§4(b).

375. See Town of Lockport v. Citizens for Community Action, 97 S. Ct. 1047, 1054 (1977): 
[I|t appears that the challenged provisions of New York law rest on the State’s 
identification of the distinctive interests of the residents of the cities and towns 
within a country rather than their interests as residents of the county as a 
homogeneous unit.

Id. See also Analysis of the Covenant, supra note 71, at 25.
376. 97 S. Ct. at 1055. It should be noted that the Court did not pursue the issue whether such 

shift was an absolute certainty or even a likelihood. The Court noted only that the New York law 
contemplates that a new or amended charter will frequently operate to transfer functions or duties 
from towns to the county. Id. at 1055 n.18.

377. Id. at 1053.
378. There is no identifiable group that presumptively favors constitutional amendment. 

Consequently, no sector of the population is “fenceckout” even indirectly from the franchise. See 
Carrington v. Rash, 380 U.S. 89, 94 (1965) (holding unconstitutional a Texas statute that 
excluded military personnel from voting).

The establishment of a distinction between electoral interests does 
not end the equal protection inquiry under Lockport. The second 
requirement is a showing that the weighing of the minority vote works 
no invidious discrimination in violation of the fourteenth amend
ment.377 This requirement, too, is satisfied by the Northern Marianas 
Constitution. It is important in this respect to consider the limitations 
inherent in the proposed amendment process.

First, the provision does not specify that Rota and Tinian must 
approve by two-thirds vote any constitutional amendment proposed by 
popular initiative or constitutional convention. The provision merely 
states that any two of the three or possibly four senatorial districts must 
approve such an amendment by two-thirds vote. It is therefore entirely 
possible that Saipan and Rota, or Saipan and Tinian, will agree on a 
particular amendment to the constitution and the change or addition 
can be implemented.378 Secondly, the two-district requirement is not 
necessary for every amendment to the constitution; it has no appli
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cation to amendments proposed by the legislature,379 which may be 
approved by a majority vote. Because the majority of the population 
currently resides on Saipan, the voters of that island may amend any 
constitutional amendment proposed by the legislature without the 
concurrence of the less populous islands. Thirdly, the provision confers 
no affirmative power on the two senatorial districts involved. The 
“power” given to them is one which may only be used negatively: they 
can only prevent ratification of amendments proposed by constitutional 
convention or popular initiative but they cannot by themselves affirma
tively amend.380 Therefore, the citizens of Rota and Tinian can protect 
against amendments which might operate to strip them of the substan
tial protections now afforded them by the constitution, but they cannot 
pass amendments that would inure solely to their benefit or to the 
detriment of the Saipanese majority. Finally, the two-district require
ment is only the first prong of the broader ratification requirement that 
also requires that the proposed amendment receive a majority of the 
votes cast commonwealth-wide. Thus, the “negative” power discussed 
above does not rest solely in the hands of the voters of two senatorial 
districts; the majority may also express its disapproval of any amend
ment proposed by popular initiative or constitutional convention.

Under these circumstances, the constitutional amendment article 
meets the Lockport tests. The provision recognizes the interests that 
each major island has as a definable political entity and works no 
invidious discrimination. The provision admittedly is stringent, but is 
one that the Convention concluded was necessary to guard “equally 
against that extreme facility, which would render the Constitution too 
mutable; and that extreme difficulty, which might perpetuate its 
discovered faults.”381

379. Marianas Const, art. XVIII, § 5(b). One of the reasons for the distinction, of course, is 
that the legislators already are charged with the responsibility of drafting laws to meet emerging 
needs of the Commonwealth. Because their knowledge and experience in the legislative area are 
established, and because the varying interests of the islands are represented in the legislature, the 
ratification requirement is less stringent than that for proposals drafted through other means. See 
id. art. XVIII, § 4 (a) (petitions to amend by popular initiative require 25% of the qualified voters in 
each senatorial district). It should be noted that the provision for constitutional conventions 
contains no requirement that convention delegates be apportioned among the islands. See id. art. 
xvni, §2.

380. See 83 Harv.L. Rev, 1911,1917 n. 28 (1970) (recognizing that while the impact of negative 
power may be as substantial as positive power, the two are functionally different). The author 
recommends that a court consider this relation as only one factor in evaluating the 
constitutionality of extraordinary majorities.

381. The Federalist No. 43, at 315 (J. Madison) (B. Wright ed. 1961).
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Conclusion

This article has reviewed some of the central legal issues raised by 
the Northern Marianas Constitution. It has summarized and analyzed 
several of the unique constitutional provisions designed to meet the 
needs of a small island commonwealth with respect to its governmen
tal structure and to provide the protection of important interests 
consistent with the requirements of the fourteenth amendment. The 
Northern Marianas Constitution illustrates once again the flexibility 
of the fourteenth amendment in permitting an accommodation of 
tradition and modern goals in a setting far removed from any 
contemplated by the Founding Fathers.





APPENDIX

Constitution of the Northern Mariana Islands

Preamble. We the people of the Northern Mariana Islands, grateful to Almighty God for
our freedom, ordain and establish this Constitution as the embodiment of our traditions and hopes 
for our Commonwealth in political union with the United States of America.

ARTICLE I: PERSONAL RIGHTS

Section 1: Laws Prohibited. No law shall be made that is a bill of attainder, an ex post
facto law, a law impairing the obligation of contracts, or a law prohibiting the traditional art of 
healing.
Section 2: Freedom of Religion, Speech, Press and Assembly. No law shall be made
respecting an establishment of religion, or prohibiting the free exercise thereof, or abridging the 
freedom of speech, or of the press, or the right of the people peaceably to assemble and to petition 
the government for a redress of grievances.
Section 3: Search and Seizure. The right of the people to be secure in their persons,
houses, papers and belongings against unreasonable searches and seizures shall not be violated.

a) No warrants shall issue except upon probable cause supported by oath or affirmation and 
particularly describing the place to be searched and the persons or things to be seized.

b) No wiretapping, electronic eavesdropping or other comparable means of surveillance shall 
be used except pursuant to a warrant.

c) A person adversely affected by an illegal search or seizure has a cause of action against the 
government within limits provided by law.
Section 4: Criminal Prosecutions. In all criminal prosecutions certain fundamental
rights shall obtain.

a) The accused has the right to assistance of counsel and, if convicted, has the right to counsel 
in all appeals.

b) The accused has the right to be confronted with adverse witnesses and to have compulsory 
process for obtaining favorable witnesses.

c) No person shall be compelled to give self-incriminating testimony.
d) There shall be a speedy and public trial.
e) No person shall be put twice in jeopardy for the same offense regardless of the governmental 

entity that first institutes prosecution.
f) Excessive bail shall not be required.
g) Excessive fines shall not be imposed.
h) Cruel and unusual punishment shall not be inflicted.
i) Capital punishment is prohibited.
j) Persons who are under eighteen years of age shall be protected in criminal judicial 

proceedings and in conditions of imprisonment.
Section 5: Due Process. No person shall be deprived of life, liberty or property without
due process of law.
Section 6: Equal Protection. No person shall be denied the equal protection of the laws.
No person shall be denied the enjoyment of civil rights or be discriminated against in the exercise 
thereof on account of race, color, religion, ancestry or sex.
Section 7: Quartering Soldiers. No soldier in time of peace may be quartered in any
house without the consent of the owner, nor in time of war except as provided by law.
Section 8: Trial by Jury. The legislature may provide for trial by jury in criminal or civil
cases.
Section 9: Clean and Healthful Environment. Each person has the right to a clean and
healthful public environment.
Section 10: Privacy. The right of individual privacy shall not be infringed except upon a
showing of compelling interest.
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ARTICLE II: LEGISLATIVE BRANCH

Section 1: Legislature Power. The legislative power of the Commonwealth shall extend
to all rightful subjects of legislation and shall be vested in a Northern Marianas Commonwealth 
legislature composed of a senate and a house of representatives.
Section 2: Composition of the Senate.

a) The senate shall consist of nine members with three members elected at large from each of 
three senatorial districts. The first senatorial district shall consist of Rota, the second senatorial 
district shall consist of Tinian and Aguiguan, and the third senatorial district shall consist of 
Saipan and the islands north of it. The senate shall be increased to twelve members and three 
members shall be elected at large from a fourth senatorial district consisting of the islands north of 
Saipan at the first regular general election after the population of these islands exceeds one 
thousand persons.

b) The term of office for senator shall be four years except that the candidate receiving the third 
highest number of votes in the first election in each senatorial district shall serve a term of two 
years.

c) A senator shall be qualified to vote in the Commonwealth, at least twenty-five years of age, 
and a resident and domiciliary of the Commonwealth for at least five years immediately preceding 
the date on which the senator takes office. A longer residency and domicile requirement may be 
provided by law.
Section 3: Composition of the House of Representatives.

a) The house of representatives shall consist of fourteen members with twelve members 
elected from Saipan and the islands north of it, one member elected from Rota and one member 
elected from Tinian and Aguiguan. The number of representatives may be increased by law to not 
more than twenty. The term of office for representative shall be two years.

b) For purposes of electing representatives Rota shall constitute one district, Tinian and 
Aguiguan shall constitute one district, and Saipan and the islands north of it shall constitute six 
districts. The legislature may change the number and boundaries of these districts only pursuant 
to its duties under section 4 of this article. When the population of the islands north of Saipan 
equals or exceeds the number of persons represented by any member of the house of 
representatives these islands shall constitute a separate district electing one representative.

c) A representative shall be qualified to vote in the Commonwealth, at least twenty-one years of 
age, and a resident and domiciliary of the Commonwealth for at least three years immediately 
preceding the date on which the representative takes office. A longer residency and domicile 
requirement may be provided by law.
Section 4: Reapportionment and Redistricting.

a) At least every ten years and within one hundred twenty days following publication of the 
results of a decennial census, the legislature shall reapportion the seats in the house of 
representatives or revise the districts for electing representatives as required by changes in 
Commonwealth population or by law. A reapportionment or redistricting plan shall provide for 
contiguous and compact districts and for representation by each member of the house of 
representatives of approximately the same number of residents to the extent permitted by the 
separate islands and the distribution of population in the Commonwealth.

b) If the legislature fails to act pursuant to section 4(a), the governor shall promulgate a 
reapportionment or redistricting plan within one hundred twenty days after the expiration of the 
time for the legislature to act. The governor’s plan shall be published in the same manner as an act 
of the legislature and upon publication shall have the force of law. Upon the petition of any person 
qualified to vote, the Commonwealth appeals court or the United States District Court if no 
Commonwealth appeals court has been created under section 3 of article IV has original and 
exclusive jurisdiction to review a plan and to amend it to comply with the requirements of this 
Constitution or to establish a plan if the governor has failed to act within the time provided. 
Section 5: Enactment of Legislation.

a) Appropriation and revenue bills may be introduced only in the house of representatives. 
Other bills may be introduced in either house of the legislature.

b) A bill shall be confined to one subject except bills for appropriations or bills for the 
codification, revision or rearrangement of existing laws. Appropriation bills shall be limited to the 
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subject of appropriations. Legislative compliance with this subsection is a constitutional 
responsibility not subject to judicial review.

c) The legislature may not enact a law except by bill and no bill may be enacted without the 
approval of at least a majority of the votes cast in each house of the legislature.
Section 6: Local Laws. Laws that relate exclusively to local matters within one
senatorial district may be enacted by the legislature or by the affirmative vote of a majority of the 
members representing that district. The legislature shall define the local matters that may be the 
subject of laws enacted by the members from the respective senatorial districts, laws enacted 
through initiative by the voters of a senatorial district under article IX, section 1, regulations 
promulgated by a mayor under article VI, section 3(e), or local ordinances adopted by agencies of 
local government established under article VI, section 6(b).
Section 1: Action on Legislation by the Governor.

a) Every bill enacted shall be signed by the presiding officer of the house in which the bill 
originated and transmitted to the governor. If the governor signs the bill, it shall become law. If the 
governor vetoes the bill, it shall be returned to the presiding officer of each house of the legislature 
with a statement of the reasons for the veto. The governor may veto an item or section in an 
appropriation bill and sign the remainder of the bill.

b) The governor shall have twenty days in which to consider appropriation bills and forty days 
in which to consider other bills. If the governor fails either to sign or veto a bill within the applicable 
period, it shall become law.

c) A bill or item of a bill vetoed by the governor may be reconsidered by the legislature. If two- 
thirds of the members in each house vote upon reconsideration to pass the bill or item, it shall 
become law.
Section 8: Impeachment. The legislature may impeach those executive and judicial
officers of the Commonwealth subject to impeachment under this Constitution. The house of 
representatives may initiate impeachment proceedings by the affirmative vote of two-thirds of its 
members and the senate may convict after hearing by the affirmative vote of two-thirds of its 
members.
Section 9: Vacancy. A vacancy in the legislature shall be filled by special election if one -
half or more of the term remains. If less than one -half of the term remains, the governor shall fill the 
vacancy by appointing the unsuccessful candidate for the office in the last election who received 
the largest number of votes and is willing to serve or, if no candidate is available, a person qualified 
for the office from the district represented.
Section 10: Compensation. The members of the legislature shall receive an annual
salary of eight thousand dollars and reasonable allowances for expenses provided by law. The 
salary of members may be changed no more than once every four years and only upon the 
recommendation of an advisory commission established by law to make recommendations 
concerning the compensation of Commonwealth executive, legislative and judicial officers. No 
change in the salary may be made that exceeds the percentage change in an accepted composite 
price index for the period since the last change. An increase in salary may not apply to the 
legislature that enacted it.
Section 11: Other Government Employment. A member of the legislature may not serve
in any other Commonwealth government position including an independent board, agency, 
authority or commission established by this Constitution or by Commonwealth law.
Section 12: Immunity. A member of the legislature may not be questioned in any other
place for any written or oral statement in the legislature and a member of the legislature may not be 
subject to arrest while going to or coming from a meeting of the legislature except for commission 
of treason, a felony or breach of the peace.
Section 13: Sessions. The legislature shall meet for organizational purposes on the
second Monday of January in the year following the regular general election at which members of 
the legislature are elected and shall be a continuous body for the two years between these 
organizational meetings. Each house shall meet in regular sessions as provided by its rules of 
procedure and may be convened at other times by its presiding officer or by the governor. When 
meeting pursuant to a call by the governor, the legislature shall consider only those subjects 
described in the call.
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Section 14: Organization and Procedures.
a) Each house of the legislature shall be the final judge of the election and qualifications of its 

members and the legislature may vest in the courts the jurisdiction to determine contested 
elections of members. Each house may compel the attendance of absent members, discipline its 
members, expel a member for commission of treason, a felony, breach of the peace, or violation of 
the rules of that house.

b) Each house of the legislature shall choose its presiding officer from among its members, 
establish the committees necessary for the conduct of its business, and promulgate rules of 
procedure. Each house may compel the attendance and testimony of witnesses and the production 
of books and papers before the house or its committees. The legislature shall keep a journal of its 
proceedings that shall be published from day to day.

c) The meetings of the legislature and its committees shall be public except that each house of 
the legislature or a legislative committee may meet in executive session if authorized by the 
affirmative vote of two-thirds of the members of the house. Final action on any legislative matter 
may not be taken in executive session.
Section 15: Conduct of Members. A member of the legislature who has a financial or
personal interest in a bill before the legislature shall disclose that interest and may not vote on the 
bill. The legislature shall enact a comprehensive code of conduct for its members that includes a 
definition of proper conduct for members with conflicts of interest and a definition of the proper 
scope of debate in the legislature.

ARTICLE m: EXECUTIVE BRANCH

Section 1: Executive Power. The executive power of the Commonwealth shall be vested
in a governor who shall be responsible for the faithful execution of the laws.
Section 2: Qualifications of the Governor. The governor shall be qualified to vote in the
Commonwealth, at least thirty years of age, and a resident and domiciliary of the Commonwealth 
for at least seven years immediately preceding the date on which the governor takes office. A 
different period of residence and domicile may be provided by law. No person convicted of a felony 
in the Commonwealth or in any area under the jurisdiction of the United States may be eligible for 
this office unless a full pardon has been granted.
Section 3: Lieutenant Governor. The lieutenant governor shall have the same quali
fications as required for the office of governor and shall perform those duties specified in this 
article and those assigned by the governor or provided by law. Whenever the office of lieutenant 
governor is vacant, the governor shall appoint a successor with the advice and consent of the 
senate.
Section 4: Joint Election of the Governor and Lieutenant Governor. The governor and
lieutenant governor shall be elected at large within the Commonwealth for a term of office of four 
years. The governor and lieutenant governor shall be elected jointly with each voter casting a 
single vote applicable to both offices. No person may be elected governor more than three times. 
Section 5: Compensation. The governor shall receive an annual salary of twenty
thousand dollars and the lieutenant governor an annual salary of eighteen thousand dollars. Both 
shall receive reasonable allowances for expenses provided by law. Upon the recommendation of 
the advisory commission on compensation provided for by article II, section 10, the legislature 
may change the salary of the governor or lieutenant governor. Neither salary may be changed 
during a term of office.
Section 6: Other Government Employment. The governor or lieutenant governor may not
serve in another Commonwealth position or receive compensation for performance of official 
duties or from any governmental body except as provided by section 5. The legislature shall enact 
a code of conduct for the governor, lieutenant governor and heads of executive departments that 
includes a requirement of disclosure of financial or personal interests sufficient to prevent 
conflicts of interest in the performance of official duties.
Section 7: Succession to the Governorship. In case of the removal, death or resignation of
the governor, the lieutenant governor shall become governor. If the offices of governor and 
lieutenant governor are both vacant, the president of the senate shall become acting governor. An 
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acting governor who assumes office when more than one year remains in the term may serve only 
until a governor is chosen in a special election provided by law.
Section 8: Absence or Disability of the Governor.

a) When the governor is physically absent from the Commonwealth, the lieutenant governor 
shall be acting governor. If the lieutenant governor is also absent or is otherwise unavailable, the 
presiding officer of the senate shall be acting governor.

b) When the governor is unable to discharge the duties of the office by reason of physical or 
mental disability, the lieutenant governor shall be acting governor. If the lieutenant governor is 
unavailable, the presiding officer of the senate shall be acting governor. If the person next in 
succession to the governor has reason to believe that the governor is unable to discharge the duties 
of the office, that person shall file a petition to declare a vacancy with the Commonwealth appeals 
court or the United States District Court if no Commonwealth appeals court has been created 
under article IV, section 3. The court has original and exclusive jurisdiction to determine all 
questions regarding the disability of the governor and the existence of a vacancy in the office of 
governor.
Section 9: Executive Functions.

a) The governor shall submit to the legislature a proposed annual budget for the following fiscal 
year. The proposed budget shall describe anticipated revenues of the Commonwealth and 
recommend expenditures of Commonwealth funds. In preparing the proposed budget, the 
governor shall consider submissions made by the mayors of Rota, Saipan, Tinian and Aguiguan, 
and the islands north of Saipan as to the budgetary needs of those islands and by the executive 
assistant appointed under section 18 of this article. The governor’s submission to the legislature 
with respect to the budget shall state the governor’s disposition of the budgetary requests 
contained in these submissions and may include recommended legislation with respect to 
taxation. If a budget is approved by the legislature, the governor may not reallocate appropriated 
funds except as provided by law. If a budget is not approved before the first day of the fiscal year, 
appropriations for government operations and obligations shall be at the level for the previous 
fiscal year.

b) The governor shall report at least annually to the legislature regarding the affairs of the 
Commonwealth and new measures that are necessary or desirable.

c) The governor shall have the power to grant reprieves, commutations and pardons after 
conviction for offenses after consultation with a board of parole to be established by law. This 
power shall not apply to impeachment.
Section 10: Emergency Powers. The governor may declare a state of emergency in the
case of invasion, civil disturbance, natural disaster or other calamity and may mobilize available 
resources to respond to that emergency.
Section 11: Attorney General. The governor shall appoint an attorney general with the
advice and consent of the senate. The attorney general shall be responsible for providing legal 
advice to the governor and executive departments, representing the Commonwealth in all legal 
matters, and prosecuting violations of Commonwealth law.
Section 12: Public Auditor. The governor shall appoint a public auditor with the advice
and consent of each house of the legislature. The public auditor shall audit the receipt, possession 
and disbursement of public funds by the executive, legislative and judicial branches of the 
government, an instrumentality of the Commonwealth or an agency of local government and shall 
perform other duties provided by law. The public auditor shall report to the legislature and the 
governor at least once every year and this report shall be made public promptly. The public 
auditor may be removed only for cause and by the affirmative vote of two-thirds of the members of 
each house of the legislature. In the event that there is a vacancy in the office of public auditor, the 
presiding officer of the senate shall appoint a temporary public auditor to serve until the vacancy is 
filled.
Section 13: Department of Education. The legislature shall establish a department of
education that shall be headed by a superintendent of education appointed by a representative 
board of education. The governor shall appoint the members of the board of education for a term 
of four years with the advice and consent of the senate. The board of education shall formulate 
policy and exercise control over the public school system through the superintendent. The 
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composition of the board of education and other matters pertaining to its operations and duties 
shall be provided by law.
Section 14: Heads of Executive Departments. Each principal department shall be under
the supervision of the governor and, unless otherwise provided by law, shall be headed by a single 
executive. The governor shall appoint the heads of executive departments with the advice and 
consent of the senate. The governor may remove the heads of executive departments. The 
governor may at any time require information in writing or otherwise from the head of any 
administrative department, office or agency of the Commonwealth.
Section 15: Executive Branch Departments. Executive branch offices, agencies and
instrumentalities of the Commonwealth government and their respective functions and duties 
shall be allocated by law among and within not more than fifteen principal departments so as to 
group them so far as practicable according to major purposes. Regulatory, quasi-judicial and 
temporary agencies need not be a part of a principal department. The functions and duties of the 
principal departments and of other agencies of the Commonwealth shall be provided by law. The 
legislature may reallocate offices, agencies and instrumentalities among the principal 
departments and may change their functions and duties. The governor may make changes in the 
allocation of offices, agencies and instrumentalities and in their functions and duties that are 
necessary for efficient administration. If these changes affect existing law, they shall be set forth in 
executive orders which shall be submitted to the legislature and shall become effective sixty days 
after submission, unless specifically modified or disapproved by a majority of the members of 
each house of the legislature.
Section 16: Civil Service. The legislature shall provide for a non-partisan and
independent civil service commission with the duty to establish and administer personnel policies 
for the Commonwealth government. The commission’s authority shall extend to positions other 
than those filled by election or by appointment of the governor in the departments and agencies of 
the executive branch and in the administrative staffs of the legislative and judicial branches. 
Appointment and promotion within the civil service shall be based on merit and fitness 
demonstrated by examination or by other evidence of competence.
Section 17: Public Services.

a) The governor may delegate to a mayor elected under the provisions of article TV, section 2, 
responsibility for the execution of Commonwealth laws and the administration of public services 
in the island or islands in which the mayor has been elected. Services being provided on a 
decentralized basis in Rota and Tinian on the effective date of this Constitution shall continue to 
be provided on this basis unless the governor personally certifies after public hearing on the island 
involved that such decentralization is inconsistent with the efficient and economical delivery of 
services.

b) Public services on Rota and Tinian shall be supervised by a resident department head in the 
departments providing the services appointed by the head of the executive branch department 
with the advice and consent of the majority of the members of the legislature from the senatorial 
district in which the resident department head shall serve. These arrangements shall apply to the 
islands north of Saipan when the population of these islands exceeds one thousand persons.

c) Public services shall be provided on an equitable basis to the citizens of the Commonwealth. 
The legislature may require that these services be provided through decentralized administrative 
arrangements. The governor shall make any necessary recommendations to the legislature in 
order to accomplish this objective.
Section 18: Executive Assistant for Carolinian Affairs.

a) The governor shall appoint an executive assistant for Carolinian affairs who is acceptable to 
the Carolinian community within the Commonwealth.

b) The executive assistant shall be a member of the governor’s council created under article VI, 
section 5, and shall advise the governor on matters affecting persons of Carolinian descent within 
the Commonwealth.

c) The executive assistant shall review the application of government policies to and the 
availability and quality of government services for persons of Carolinian descent and may report 
findings or recommendations on these matters to the governor.

d) The executive assistant may investigate complaints and conduct public hearings regarding 
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matters affecting persons of Carolinian descent. The executive assistant may report findings or 
recommendations on these matters to the governor.

e) The executive assistant may recommend items for inclusion in the proposed annual budget, 
review the budget before its submission by the governor to the legislature, and recommend 
amendments to the budget relating to matters affecting persons of Carolinian descent.

f) The executive assistant may at any time require information in writing or otherwise with 
respect to matters affecting persons of Carolinian descent from the officers of any administrative 
department, office or agency of the Commonwealth.
Section 19: Impeachment. The governor and lieutenant governor are subject to
impeachment as provided in article II, section 8, of this Constitution for treason, commission of a 
felony, corruption or neglect of duty.

ARTICLE IV: JUDICIAL BRANCH

Section 1: Judicial Power. The judicial power of the Commonwealth shall be vested in a
judiciary of the Northern Mariana Islands which shall include those trial and appeals courts 
established by the legislature under this article.
Section 2: Commonwealth Trial Court. The legislature shall establish a Commonwealth
trial court. This court has original jurisdiction over actions involving land in the Commonwealth 
and other civil actions except those in which the value of the matter in controversy exceeds five 
thousand dollars. The court also has original jurisdiction over criminal actions except those in 
which the defendant, if convicted, may be fined an amount that exceeds five thousand dollars or 
imprisoned for a term that exceeds five years. For at least five years after the establishment of the 
court, actions involving land shall be considered by a special division of the court. At least one full- 
time judge of the court shall be assigned to Rota and at least one full-time judge of the court shall 
be assigned to Tinian. The legislature may vest additional civil and criminal jurisdiction in the 
court after this Constitution has been in effect for at least five years or at an earlier date if no 
United States District Court for the Northern Mariana Islands is available under article IV, 
section 402(b), of the Covenant to exercise jurisdiction over causes not vested in the 
Commonwealth trial court.
Section 3: Commonwealth Appeals Court. The legislature may establish a Com
monwealth appeals court to hear those appeals from judgments and orders of the Commonwealth 
trial court as are required or permitted by law after this Constitution has been in effect for at least 
five years or at an earlier date if no United States District Court for the Northern Mariana Islands 
is available under article IV, section 402(c), of the Covenant to hear these appeals.
Section 4: Appointment and Qualifications. The governor shall appoint judges of the
Commonwealth courts with the advice and consent of the senate. The term of office shall be six 
years and may be increased by law to not more than twelve years forjudges who have served at 
least one term. A judge shall be at least thirty years of age, a citizen or national of the United States 
and possess other qualifications provided by law.
Section 5: Compensation. The compensation of judges shall be provided by law. The
salary of a judge may not be decreased during a term of office.
Section 6: Sanctions. Judges are subject to impeachment as provided in article II,
section 8, of this Constitution for treason, commission of a felony, corruption or neglect of duty. 
The legislature shall establish an advisory commission on the judiciary whose members include 
lawyers and representatives of the public. Upon recommendation of the advisory commission, the 
governor may remove, suspend or otherwise sanction a judge for illegal or improper conduct.
Section 7: Limitations on Activities of Judges. A full-time judge may not hold another
compensated government position or engage in the practice of law. A judge may not make a direct 
or indirect financial contribution to a political organization or candidate, hold an executive office 
in a political organization, participate in a political campaign, or become a candidate for elective 
public office without resigning judicial office at least six months before becoming a candidate. 
Section 8: Rule-making Power. The judiciary of the Commonwealth may propose rules
governing civil and criminal procedure, judicial ethics, admission to and governance of the bar of 
the Commonwealth, and other matters of judicial administration. A proposed rule shall be 
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submitted promptly to the legislature and shall become effective sixty days after submission 
unless disapproved by a majority of the members of either house of the legislature. Until rules are 
established under this section, the rules of the High Court of the Trust Territory of the Pacific 
Islands shall apply in the Commonwealth courts.

ARTICLE V: REPRESENTATION IN THE UNITED STATES

Section 1: Representative to the United States. A representative to the United States
shall be elected to represent the Commonwealth in the United States and to perform those related 
duties provided by law. The governor shall provide a certification of selection promptly to the 
United States Department of State and to the representative.
Section 2: Term of Office. The term of office of the representative shall be two years
unless it is increased to no more than four years by initiative under article IX, section 1.
Section 3: Qualifications. The representative shall be qualified to vote in the
Commonwealth, a citizen of the United States, at least twenty-five years of age, and a resident and 
domiciliary of the Commonwealth for at least seven years immediately preceding the date on 
which the representative takes office. A different period of residence and domicile may be 
provided by law. No person convicted of a felony in the Commonwealth or in any area under the 
jurisdiction of the United States may be eligible for this office unless a full pardon has been 
granted.
Section 4: Annual Report. The representative shall submit a written report by the
second Monday of January of each year to the governor and legislature on the representative’s 
official activities during the preceding year and matters requiring the attention of the government 
or people of the Commonwealth.
Section 5: Compensation. The representative shall receive an annual salary and
reasonable allowance for expenses provided by law. The salary may not be changed during a term 
of office.
Section 6: Vacancy. In the event of a vacancy in the office of representative to the
United States, the governor shall appoint a successor with the advice and consent of the 
legislature.
Section 7: Impeachment. The representative is subject to impeachment as provided in
article II, section 8, of this Constitution for treason, commission of a felony, corruption or neglect 
of duty.

ARTICLE VI: LOCAL GOVERNMENT

Section 1: Local Government. Agencies of local government shall be established as
provided by this article.
Section 2: Election of Mayor. The qualified voters from Rota, Saipan, Tinian and
Aguiguan, and the islands north of Saipan shall elect a mayor for each island or group of islands.

a) A mayor shall be qualified to vote in the Commonwealth, at least twenty-five years of age, a 
resident and domiciliary of the Commonwealth for at least three years immediately preceding the 
date on which the mayor takes office, and shall meet other qualifications provided by law. No 
person convicted of a felony in the Commonwealth or in an area under the jurisdiction of the 
United States may be eligible for this office unless a full pardon has been granted.

b) A mayor shall be elected at a regular general election for a term of office of four years. A 
vacancy in the office of mayor shall be filled by special election if one-half or more of the term 
remains and otherwise as provided by law.
Section 3: Responsibilities of Mayor.

a) A mayor shall serve on the governor’s council established under section 5 of this article.
b) A mayor shall review the government services and appropriations provided by law for the 

island or islands served by the mayor and shall submit to the governor findings or 
recommendations relating to these services or appropriations.

c) A mayor may investigate complaints and conduct public hearings with respect to local 
matters and may submit findings or recommendations to the governor.
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d) A mayor shall recommend items for inclusion in the proposed annual budget, review the 
proposed budget before its submission by the governor to the legislature, and recommend 
amendments in the proposed budget relating to the island or islands served by the mayor. A 
recommendation relating to the budget made by a mayor shall be considered by the governor and 
rejected only for good cause.

e) A mayor may promulgate regulations on local matters as provided by law.
f) A mayor may expend for local public purposes the revenues raised by local taxes that are 

designated by law for those purposes after the expenditures are authorized by the legislature or by 
the affirmative vote of a majority of the members of the legislature representing the island or 
islands served by a mayor.

g) A mayor may appoint, supervise and remove those employees as are provided by law to assist 
in the performance of mayoral responsibilities.

h) A mayor shall perform other responsibilities provided by law.
Section 4: Compensation. A mayor shall receive an annual salary and reasonable
allowance for expenses provided by law. The salary of a mayor may not be decreased during a term 
of office. Salaries and expenses for assistants to a mayor shall be provided by law.
Section 5: Governor's Council. The mayors elected under section 2 and the executive
assistant appointed under article III, section 18, shall be members of a governor’s council that 
shall advise the governor on local matters. The governor shall preside over the council which shall 
meet at least four times each year to consider matters concerning the relationship between the 
Commonwealth and its separate islands.
Section 6: Other Agencies of Local Government.

a) The chartered municipality form of local government shall cease to exist on the effective date 
of this Constitution. Local taxes paid to the chartered municipal governments on Rota, Saipan and 
Tinian shall remain in effect until otherwise provided by law and may be expended for local public 
purposes on the island or islands producing those revenues if authorized by the legislature or by 
the affirmative vote of a majority of the members of the legislature from the applicable senatorial 
district. Ordinances and other regulations enacted by municipal councils on Rota, Saipan and 
Tinian that are consistent with this Constitution shall remain in effect until superseded by 
Commonwealth law or local ordinances or regulations enacted under this Constitution.

b) No additional agency of local government may be established for at least five years from the 
efective date of this Constitution, after which the legislature may establish agencies of local 
government in place of or in addition to the agencies provided for in this article with powers, 
elected officials and financing as provided by law. Agencies of local government may not be 
created for geographical units smaller than an individual island. New agencies of local government 
may not be established without the affirmative vote of two-thirds of the persons qualified to vote 
from the island or islands to be served by the proposed agency of local government.

ARTICLE VU: ELIGIBLITY TO VOTE

Section 1: Qualifications of Voters. A person is eligible to vote who, on the date of the
election, is eighteen years of age or older, is domiciled in the Commonwealth, is a resident of the 
Commonwealth and has resided in the Commonwealth for a period of time provided by law, is not 
serving a sentence for a felony, has not been found by a court to be of unsound mind, and is either a 
citizen or national of the United States. The legislature may require that persons eligible to vote be 
citizens of the United States.
Section 2: Prohibition of Literacy Requirement. A person may not be denied the right to
vote because that person is unable to read or write.
Section 3: Domicile and Residence. The legislature shall implement section 1 by
providing the criteria by which domicile and residence shall be determined for voting purposes 
and specifying the length of residence within the Commonwealth that shall be required.

ARTICLE VID: ELECTIONS

Section 1: Regular General Election. The regular general election of the Commonwealth
shall be held on the first Sunday in November.
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Section 2: Other Elections. Other elections may be held as provided by law.
Section 3: Election Procedures. The legislature may provide for the registration of
voters, nomination of candidates, absentee voting, secrecy in voting, administration of elections, 
resolution of election contests, and other matters with respect to election procedures.
Section 4: Taking Office After Elections. Officers elected at the regular general election
shall take office on the second Monday of January of the year following the year in which the 
election was held.

ARTICLE IX: INITIATIVE, REFERENDUM AND RECALL

Section 1: Initiative. The people may enact laws by initiative.
a) An initiative petition shall contain the full text of the proposed law. If the petition proposes a 

general law for the Commonwealth, the petition shall be signed by at least twenty percent of the 
persons qualified to vote in the Commonwealth. If the petition proposes a local law that affects 
only one senatorial district, the petition shall be signed by at least twenty percent of the persons 
from the senatorial district who are qualified to vote.

b) An initiative petition shall be filed with the attorney general for certification that the 
requirements of section 1(a) have been met.

c) An initiative petition certified by the attorney general shall be submitted to the voters at the 
next regular general election that is held at least ninety days from the date the petition has been 
certified.

d) An initiative petition that proposes a general law for the Commonwealth shall become law if 
approved by two-thirds of the votes cast by persons qualified to vote in the Commonwealth. An 
initiative petition that proposes a local law shall become law if approved by two-thirds of the 
persons from the senatorial district who are qualified to vote. An initiative petition that has been 
approved by the voters shall take effect thirty days after the date of the election unless the petition 
provides otherwise.
Section 2: Referendum. The people may reject laws by referendum.

a) A referendum petition shall contain the full text of the law sought to be rejected. If the law is a 
general law for the Commonwealth, the petition shall be signed by at least twenty percent of the 
persons qualified to vote in the Commonwealth. If the law is a local law that affects only one 
senatorial district, the petition shall be signed by at least twenty percent of the persons from the 
senatorial district who are qualified to vote.

b) A referendum petition shall be filed with the attorney general for certification that the 
requirements of section 2(a) have been met.

c) A referendum petition certified by the attorney general shall be submitted to the voters at 
the next regular general election that is held at least thirty days from the date the petition has 
been certified.

d) A referendum petition concerning a general law for the Commonwealth shall take effect if 
approved by a majority of the votes cast by persons qualified to vote in the Commonwealth. A 
referendum petition concerning a local law shall take effect if approved by a majority of the votes 
cast by persons from the senatorial district who are qualified to vote. A law that is the subject of an 
approved petition shall become void and be repealed thirty days after the date of the election 
unless the petition provides otherwise.
Section 3: Recall. Elected public officials are subject to recall by the voters of the
Commonwealth or of the island, islands or district from which elected.

a) A recall petition shall identify the public official sought to be recalled by name and office, 
state the grounds for recall, and be signed by at least forty percent of the persons qualified to vote 
for the office occupied by the public official.

b) A recall petition shall be filed with the attorney general for certification that the 
requirements of section 3(a) have been met.

c) A recall petition certified by the attorney general shall be submitted to the voters at the next 
regular general election unless special elections are provided by law for this purpose.

d) A recall petition shall take effect thirty days after the date of the election if approved by two - 
thirds of the persons qualified to vote for the office involved.
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e) A recall petition may not be filed against a public official more than once in any year or during 
the first six months of a term in office.

ARTICLE X: TAXATION AND PUBLIC FINANCE

Section 1: Public Purpose. A tax may not be levied and an appropriation of public money
may not be made, directly or indirectly, except for a public purpose.
Section 2: Report on Tax Exemptions. Every five years the governor shall report to the
legislature on the social, fiscal and economic impact of tax exemptions provided by law. The report 
may include recommendations by the governor on tax exemption policy or laws.
Section 3: Public Debt Authorization. Public debt may not be authorized or incurred
without the affirmative vote of two-thirds of the members in each house of the legislature.
Section 4: Public Debt Limitation. Public indebtedness other than bonds or other
obligations of the government payable solely from the revenues derived from a public 
improvement or undertaking may not be authorized in excess of ten percent of the aggregate 
assessed valuation of the real property within the Commonwealth. Public indebtedness may not 
be authorized for operating expenses of the Commonwealth government or its political 
subdivisions.

ARTICLE XI: PUBLIC LANDS

Section 1: Public Lands. The lands as to which right, title or interest have been or
hereafter are transferred from the Trust Territory of the Pacific Islands to any legal entity in the 
Commonwealth under Secretarial Order 2969 promulgated by the United States Secretary of the 
Interior on December 26, 1974, the lands as to which right, title or interest have been vested in the 
Resident Commissioner under Secretarial Order 2989 promulgated by the United States 
Secretary of the Interior on March 24,1976, the lands as to which right, title or interest have been 
or hereafter are transferred to or by the government of the Northern Mariana Islands under article 
Vin of the Covenant, and the submerged lands off the coast of the Commonwealth to which the 
Commonwealth now or hereafter may have a claim of ownership under United States law are 
public lands and belong collectively to the people of the Commonwealth who are of Northern 
Marianas descent.
Section 2: Submerged Lands. The management and disposition of submerged lands off
the coast of the Commonwealth shall be as provided by law.
Section 3: Surface Lands. The management and disposition of public lands except those
provided for by section 2 shall be the responsibility of the Marianas Public Land Corporation. 
Section 4: Marianas Public Land Corporation. There is hereby established the
Marianas Public Land Corporation.

a) The corporation shall have nine directors appointed by the governor with the advice and 
consent of the senate who shall direct the affairs of the corporation for the benefit of the people of 
the Commonwealth who are of Northern Marianas descent.

b) Two directors shall be residents of Saipan, two shall be residents of Rota, two shall be 
residents of Tinian, one shall be a resident of the islands north of Saipan and one shall be a person 
of Carolinian descent. Each director shall be a citizen or national of the United States, a resident 
of the Commonwealth for at least five years immediately preceding the date on which the director 
takes office, a person who has not been convicted of a crime carrying a maximum sentence of 
imprisonment of more than six months, a person who is able to speak Chamorro or Carolinian and 
a person of Northern Marianas descent.

c) The directors shall serve a term of six years except that three of the first nine directors 
appointed shall serve a term of two years and three shall serve a term of four years. A person may 
not serve more than one term as director.

d) The corporation shall have the powers available to a corporation under Commonwealth law 
and shall act only by the affirmative vote of the majority of the nine directors.

e) The directors shall make an annual written report to the people of the Commonwealth 
describing the management of the public lands and the nature and effect of transfers of interests in 
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public land made during the preceding year and disclosing the interests of the directors in 
Commonwealth land.

f) After this Constitution has been in effect for at least ten years, the corporation may be 
dissolved and its functions may be transferred to the executive branch of government by the 
affirmative vote of two-thirds of the members in each house of the legislature.
Section 5: Fundamental Policies. The Marianas Public Land Corporation shall follow
certain fundamental policies in the performance of its responsibilities.

a) The corporation shall make available some portion of the public lands for a homestead 
program. A person is not eligible for more than one agricultural and one village homestead. A 
person may not receive a freehold interest in a homestead for three years after the grant of a 
homestead and may not transfer a freehold interest in a homestead for ten years after receipt 
except that these requirements are waived for persons who have established a continuous use of 
public lands for at least fifteen years as of the effective date of this Constitution. At any time after 
receiving the freehold interest, the grantee may mortgage the land provided that all funds received 
from the mortgagee be devoted to the improvement of the land. Other requirements relating to the 
homestead program shall be provided by law.

b) The corporation may not transfer a freehold interest in public lands for ten years after the 
effective date of this Constitution except for homesteads as provided under section 5(a).

c) The corporation may not transfer a leasehold interest in public lands that exceeds twenty- 
five years including renewal rights. An extension of not more than fifteen years may be given upon 
approval by three-fourths of the members of the legislature.

d) The corporation may not transfer an interest in more than five hectares of public land for use 
for commercial purposes without approval by a majority of the members of the legislature.

e) The corporation may not transfer an interest in public lands located within one hundred fifty 
feet of the high water mark of a sandy beach.

f) The corporation shall adopt a comprehensive land use plan with respect to the public lands 
including priority of uses and may amend the plan as appropriate.

g) The corporation shall receive all moneys from the public lands and shall transfer these 
moneys promptly to the Marianas Public Land Trust except that the corporation may retain the 
amount necessary to meet reasonable expenses of administration.
Section 6: Marianas Public Land Trusts. There is hereby established the Marianas
Public Land Trust.

a) The trust shall have three trustees appointed by the governor with the advice and consent of 
the senate.

b) The trustees shall make reasonable, careful and prudent investments. For ten years after the 
effective date of this Constitution investments may not be made except in obligations of the 
United States government and as provided by section 6(c).

c) If the legislature authorizes a Marianas development bank and provides that all United 
States economic assistance for economic development loans provided under article VII, section 
702 (c), of the Covenant shall be deposited as capital in that bank, the trust shall use up to fifty-five 
percent of its receipts in a year to increase the total capital available to the bank to the sum of ten 
million dollars. After the bank has more than ten million dollars in total capital, the bank shall pay 
the excess above ten million dollars to the trust until the trust has been fully repaid for its 
contribution to the bank.

d) The trustees shall carry out the intention of article VIII, section 803(e), of the Covenant by 
using the interest on the amount received for the lease of property at Tanapag Harbor for the 
development and maintenance of a memorial park. The trustees shall transfer to the general 
revenues of the Commonwealth the remaining interest accrued on the trust proceeds except that 
the trustees may retain the amount necessary to meet reasonable expenses of administration.

e) The trustees shall make an annual written report to the people of the Commonwealth 
accounting for the revenues received and expenses incurred by the trust and describing the 
investments and other transactions authorized by the trustees.

f) The trustees shall be held to strict standards of fiduciary care.
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ARTICLE XII: RESTRICTIONS ON ALIENATION OF LAND

Section 1: Alienation of Land. The acquisition of permanent and long-term interests in
real property within the Commonwealth shall be restricted to persons of Northern Marianas 
descent.
Section 2: Acquisition. The term acquisition used in section 1 includes acquisition by
sale, lease, gift, inheritance or other means. A transfer to a spouse by inheritance is not an 
acquisition under this section. A transfer to a mortgagee by means of a foreclosure on a mortgage is 
not an acquisition under this section if the mortgagee does not hold the permanent or long-term 
interest in real property for more than five years.
Section 3: Permanent and Long-Term Interests in Real Property. The term permanent
and long-term interests in real property used in section 1 includes freehold interests and leasehold 
interests of more than forty years including renewal rights.
Section 4: Persons of Northern Marianas Descent. A person of Northern Marianas
descent is a person who is a citizen or national of the United States and who is of at least one- 
quarter Northern Marianas Chamorro or Northern Marianas Carolinian blood or a combination 
thereof or an adopted child of a person of Northern Marianas descent if adopted while under the 
age of eighteen years. For purposes of determining Northern Marianas descent, a person shall be 
considered to be a full-blooded Northern Marianas Chamorro or Northern marianas Carolinian if 
that person was bom or domiciled in the Northern mariana Islands by 1950 and was a citizen of the 
Trust Territory of the Pacific Islands before the termination of the Trusteeship with respect to the 
Commonwealth.
Section 5: Corporations. A corporation shall be considered to be a person of Northern
Marianas descent so long as it is incorporated in the Commonwealth, has its principal place of 
business in the Commonwealth, has directors at least fifty-one percent of whom are persons of 
Northern Marianas descent and has voting shares at least fifty-one percent of which are owned by 
persons of Northern Marianas descent as defined by section 4.
Section 6: Enforcement. Any transaction made in violation of section 1 shall be void ab
initio. Whenever a corporation ceases to be qualified under section 5, a permanent or long-term 
interest in land in the Commonwealth acquired by the corporation after the effective date of this 
Constitution shall be forfeited to the government.

ARTICLE xni: EMINENT DOMAIN

Section 1: Eminent Domain Power. The Commonwealth may exercise the power of
eminent domain as provided by law to acquire private property necessary for the accomplishment 
of a public purpose.
Section 2: Limitations. Private property may not be taken without just compensation.
Private land may be taken only if no suitable public land is available for the accomplishment of the 
public purpose.

ARTICLE XIV: NATURAL RESOURCES

Section 1: Marine Resources. The marine resources in waters off the coast of the
Commonwealth over which the Commonwealth now or hereafter may have any jurisdiction under 
United States law shall be managed, controlled, protected and preserved by the legislature for the 
benefit of the people.
Section 2: Uninhabited Islands. The island of Managaha shall be maintained as an
uninhabited place and used only for cultural and recreational purposes. The islands of Sariguan 
and Maug and other islands specified by law shall be maintained as uninhabited places and used 
only for the preservation of bird, fish, wildlife and plant species except that the legislature may 
substitute in place of Sariguan another island as well suited for that purpose.
Section 3: Places and Things of Cultural and Historical Significance. Places of impor
tance to the culture, traditions and history of the people of the Northern Mariana Islands shall be 
protected and preserved and public access to these places shall be maintained as provided by law. 
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Artifacts and other things of cultural or historical significance shall be protected, preserved and 
maintained in the Commonwealth as provided by law.

ARTICLE XV: EDUCATION

Section 1: Education.
a) Every person in the Northern Mariana Islands shall have the right to free, compulsory and 

public elementary and secondary education within age and educational levels provided by law.
b) There shall be higher education and adult education within the Northern Mariana Islands 

consistent with the needs and resources of the people as provided by law.

ARTICLE XVI: CORPORATIONS

Section 1: Corporations. No private business corporation shall be organized and no
existing corporate charter shall be extended or amended except by general laws.

ARTICLE XVII: OATH OF OFFICE

Section 1: Oath of Office. All members of the legislature and officers and employees of
the Commonwealth and its political subdivisions taking office shall take and shall subscribe to the 
following oath or affirmation:

I do solemnly affirm (or swear) that I will support and defend the Constitution and 
laws of the Commonwealth of the Northern Mariana Islands, the Covenant To 
Establish a Commonwealth of the Northern Mariana Islands in Political Union with 
the United States of America, the applicable provisions of the Constitution, laws 
and treaties of the United States of America, and that I will faithfully discharge my 
duties to the best of my ability (so help me God).

ARTICLE XVIII: CONSTITUTIONAL AMENDMENT

Section 1: Proposal of Amendments. Amendments to this Constitutionmaybe proposed
by constitutional convention, legislative initiative or popular initiative.
Section 2: Constitutional Convention.

a) The legislature, by the affirmative vote of a majority of the members of each house, may 
submit to the voters the question, “Shall there be a constitutional convention to propose 
amendments to the Constitution?” The legislature, or the governor in the event the legislature 
fails to act, shall submit this question to the voters at a regular general election no later than seven 
years after the effective date of this Constitution and as provided by law. An act of the legislature 
under this subsection may not be vetoed by the governor.

b) An initiative petition may submit to the voters the question, “Shall there be a constitutional 
convention to propose amendments to the Constitution?” The petition shall be signed by at least 
twenty-five percent of the persons qualified to vote in the Commonwealth or by at least seventy- 
five percent of the persons qualified to vote in a senatorial district. An initiative petition shall be 
filed with the attorney general for certification that the requirements of this subsection have been 
met. An initiative petition certified bv the attorney general shall be submitted to the voters at the 
next regular general election that is held at least thirty days from the date the petition has been 
certified.

c) If two-thirds of the votes cast are affirmative on the question of holding a convention, the 
legislature shall convene a convention promptly.

d) The number of delegates to the convention shall be equal to the number of members of the 
legislature. The delegates to the convention shall be elected on a nonpartisan basis.
Section 3: Legislative Initiative. The legislature by the affirmative vote of three-fourths
of the members of each house present and voting may propose amendments to this Constitution. A 
proposed amendment may not embrace the subject matter of more than one article of this 
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Constitution. An act of the legislature under this section may not be vetoed by the governor. 
Section 4: Popular Initiative.

a) The people may propose constitutional amendments by initiative. An initiative petition shall 
contain the full text of the proposed amendment. The petition shall be signed by at least fifty 
percent of the persons qualified to vote in the Commonwealth and at least twenty-five percent of 
the persons qualified to vote in each senatorial district. A petition shall be filed with the attorney 
general for certification that the requirements of this subsection have been met.

b) An initiative petition certified by the attorney general shall be submitted to each house of the 
legislature. If the proposal is approved by the affirmative vote of a majority of the members of each 
house of the legislature, the proposed amendment shall be submitted for ratification in the same 
manner as an amendment proposed by legislative initiative. The proposed amendment shall 
be submitted for ratification to the voters at the next regular general election with or without 
legislative approval.
Section 5: Ratification of Amendments.

a) A proposed amendment to this Constitution shall be submitted to the voters for ratification 
at the next regular general election that is held at least sixty days after the amendment is 
proposed.

b) An amendment proposed by legislative initiative shall become effective if approved by a 
majority of the votes cast. An amendment proposed by constitutional convention or by popular 
initiative shall become effective if approved by a majority of the votes cast and at least two-thirds 
of the votes cast in each of two senatorial districts.

SCHEDULE ON TRANSITIONAL MATTERS

The following transitional provisions shall remain in effect until their terms have been executed. 
Once each year the attorney general shall review the following provisions and certify to the 
governor which have been executed. Any provisions so certified shall be removed from this 
Schedule and no longer published as an attachment to the Constitution.
Section 1: Effective Date of Constitution. The Constitution shall take effect on a date
proclaimed by the President of the United States after its approval by the Government of the 
United States and otherwise as provided by the Covenant.
Section 2: Continuity of Laws. Laws in force in the Northern Mariana Islands on the day
preceding the effective date of the Constitution that are consistent with the Constitution and the 
Covenant shall continue in force until they expire or are amended or repealed.
Section 3: Continuity of Government Employment and Operations. As of the effective
date of the Constitution employees of the Government of the Northern Mariana Islands and its 
political subdivisions shall be employees of the Commonwealth on the same terms and conditions 
of employment as were enforceable against the Government of the Northern Mariana Islands or its 
political subdivisions until provided otherwise by law, regulation or ordinance. Employees of the 
Government of the Northern Mariana Islands shall have the same functions and duties after 
becoming employees of the Commonwealth until provided otherwise by law, regulation or 
ordinance.
Section 4: Continuity of Judicial Matters. As of the effective date of the Constitution the
Marianas District Court of the Government of the Northern Mariana Islands shall become the 
Commonwealth trial court and the judges serving on the Marianas District Court shall be judges of 
the Commonwealth trial court serving at. the pleasure of the governor until the governor appoints 
judges of the Commonwealth trial court under article IV, section 4, of the Constitution. Civil and 
criminal matters pending before the Marianas District Court on the effective date of the 
Constitution shall become matters pending before the Commonwealth trial court. Civil and 
criminal matters pending before the High Court of the Trust Territory of the Pacific Islands on the 
effective date of the Constitution that involve matters within the jurisdiction of the Common
wealth trial court of the United States District Court for the Northern Mariana Islands shall 
remain within the jurisdiction of the High Court until finally decided.
Section 5: Continuity of Legislative Matters. The terms of office of members of the
Northern Mariana Islands Legislature shall expire on the effective date of the Constitution. Bills 
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enacted by the Northern Mariana Islands Legislature but not approved by the Resident 
Commissioner on the effective date of the Constitution shall be void.
Section 6: Continuity of Corporations and Licenses. Corporations incorporated or
qualified to do business in the Northern Mariana Islands on the effective date of the Constitution 
shall continue to be incorporated or qualified until provided otherwise by law. Licenses in effect in 
the Northern Mariana Islands on the effective date of the Constitution shall continue in effect until 
provided otherwise by law except that no license possessed by a land surveyor, ship officer, health 
professional or a practicing trial assistant may be amended or revoked except for incompetence or 
unethical conduct.
Section 7: Statutes of Limitations. The legislature shall study whether to repeal a statute
of limitations currently in force in the Commonwealth with respect to land in order for the 
Commonwealth to provide compensation for past transactions. If a statute is repealed after study, 
the compensation provided by the Commonwealth shall be limited to priority with respect to the 
distribution of public lands and shall not affect a right in property that vested under the repealed 
statute of limitations.
Section 8: Interim Definition of Citizenship. For the period from the approval of the
Constitution by the people of the Northern Mariana Islands to the 
termination of the Trusteeship Agreement, the term United States citizen or United States 
national as used in the Constitution includes those persons who, on the date of the approval of the 
Constitution by the people of the Northern Mariana Islands, do not owe allegiance to any foreign 
state and who qualify under one of the following criteria:

a) persons who were born in the Northern Mariana Islands, who are citizens of the Trust 
Territory of the Pacific Islands on the date of the approval of the Constitution by the people of the 
Northern Mariana Islands, and who on that date are domiciled in the Northern Mariana Islands or 
in the United States or any territory or possession thereof;

b) persons who are citizens of the Trust Territory of the Pacific Islands on the date of the 
approval of the Constitution by the people of the Northern Mariana Islands, who have been 
domiciled continuously in the Northern Mariana Islands for at least five years immediately prior to 
that date, and who, unless under age, registered to vote in elections for the Mariana Islands 
District Legislature or for any municipal election in the Northern Mariana Islands prior to January 
1, 1975; or

c) persons domiciled in the Northern Mariana Islands on the date of the approval of the 
Constitution by the people of the Northern Mariana Islands who, although not citizens of the Trust 
Territory of the Pacific Islands, on that date have been domiciled continously in the Northern 
Mariana Islands beginning prior to January 1, 1974.
Section 9: Commonwealth. For the period from the approval of the Constitution by the
people of the Northern Mariana Islands to the termination of the Trusteeship Agreement, the 
term Commonwealth as used in the Constitution and this Schedule to describe a geographical area 
means the Northern Mariana Islands as defined by article X, section 1005 (b), of the Covenant and 
otherwise means the government established under this Constitution.
Section 10: Elections. Within one hundred twenty days after the approval of the
Constitution by the Government of the United States under article II, section 202, of the 
Covenant, an election shall be held on a date set by the Northern Mariana Islands Legislature to 
fill the elective offices established by the Constitution. Persons shall be eligible to vote who are 
eligible to vote under article VII of the Constitution and the laws in force in the Northern Mariana 
Islands to the extent those laws are consistent with the Constitution. The Northern Mariana 
Islands Legislature shall establish those procedures, including registration of voters, required to 
conduct the election required by this section and shall appropriate sufficient funds for the 
implementation of this section. If the Northern Mariana Islands Legislature does not act to set the 
election date and establish the necessary registration and election procedures within thirty days 
after the approval of the Constitution by the United States, the Resident Commissioner may set 
the election date and establish registration and election procedures.
Section 11: Saipan Election Districts. For the purpose of electing twelve members of the
house of representatives from Saipan under article II, section 3, Saipan shall be divided into the 
following six election districts:
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first district: municipal districts six and ten, electing two representatives;
second district: municipal district four plus census enumeration district thirty-eight, electing 

one representative;
third district: municipal districts two and five plus census enumeration district thirty-one, 

electing two representatives;
fourth district: census enumeration districts twenty-nine, thirty and thirty-seven, electing one 

representative;
fifth district: municipal districts seven and eleven plus the islands north of Saipan minus 

census enumeration district eleven, electing four representatives;
sixth district: municipal districts eight and nine plus census enumeration district eleven, 

electing two representatives.
These election districts shall remain in effect until otherwise provided by law enacted under the 

Constitution.
Section 12: Commencement of Terms. Officials elected in the election required by
section 10 shall take office on the effective date of the Constitution. The oath of office shall be 
administered by a judge designated by the Commonwealth trial court. For the purpose of 
determining the date the terms of officials elected under section 10 expire, the officials shall be 
considered to have taken office on the second Monday in January in the year after the year in which 
the election is held, except that if the election is held before the first day of the month of July the 
officials shall be considered to have taken office on the second Monday in January of the year in 
which the election is held.
Section 13: Succession. As of the effective date of the Constitution the Common
wealth of the Northern Mariana Islands shall succeed to all rights and obligations of the previous 
Government of the Northern Mariana Islands.
Section 14: Approval of Constitution by the United States. After approval of the
Constitution by the people of the Northern Mariana Islands it shall be submitted to the 
Government of the United States for approval under the provisions of article U, section 202, of the 
Covenant. If the Constitution is disapproved by the Government of the United States, the 
Northern Mariana Islands Legislature by the affirmative vote of three-fourths of the members may 
amend the specific provisions of the Constitution disapproved by the Government of the United 
States and submit the amended Constitution to the people for approval within sixty days after 
receipt of the disapproval message from the Government of the United States. Upon approval by 
the people of the amended Constitution it shall be submitted to the Government of the United 
States for approval.
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THE SECTION 1983 MUNICIPAL IMMUNITY 
DOCTRINE

Ronald M. Levin*

Since Monroe v. Pape federal courts have struggled with the 
municipal immunity doctrine enunciated in that decision. The 
author proposes that in actions brought under 42 U.S.C. 
§1983 municipalities should be immune from vicarious 
liability, but liable for unconstitutional policies regardless of 
the relief sought.

Introduction

The existence of a large volume of civil rights litigation in the 
federal courts today owes much to 42 U.S.C. §1983 and its 
jurisdictional counterpart, 28 U.S.C. §1343(3). Section 1983 pro
vides a remedy to anyone whose federal rights are infringed under 
color of state law, while section 1343(3) empowers federal courts to 
hear section 1983 cases.1 Enacted as part of the Civil Rights Act of

*Associate, Sutherland, Asbill & Brennan, Washington. D.C.; B.A. 1972, Yale 
University; J.D. 1975, University of Chicago. The author was law clerk to the 
Honorable John C. Godbold of the United States Court of Appeals for the Fifth 
Circuit during the 1975-76 term; the views expressed herein, however, are not 
necessarily shared by anyone connected with that court. The article has been greatly 
improved through the comments of Professor Charles D. Abernathy of the 
Georgetown University Law Center, but he likewise should be absolved of any 
responsibility for its contents.

1. 42 U.S.C. § 1983 (1970) provides in full:
Every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any State or Territory, subjects, or causes to be subjected, any citizen of 
the United States or other person within the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in equity, or other proper 
proceeding for redress.

28 U.S.C. § 1343 (1970) provides in pertinent part:

The district courts shall have original jurisdiction of any civil action authorized by
law to be commenced by any person:

(3) To redress the deprivation, under color of any State law, statute, 
ordinance, regulation, custom or usage, of any right, privilege or immunity 
secured by the Constitution of the United States or by any Act of Congress 
providing for equal rights of citizens or of all persons within the jurisdiction of 
the United States;

These two statutes are usually construed as complementary. Examining Bd. of Eng’rs v. Flores 
de Otero, 426 U.S. 572, 583-84 (1976) (jurisdictional and substantive right aspects coincidental); 
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1871,* 2 both provisions remained almost dormant for decades.3 As 
recently as 1951 the Supreme Court considered the 1871 Act to be 
“loosely and blindly drafted”4 and hardly worthy of notice. In the 
1960’s and 1970’s, however, the Court came to regard section 1983 as 
playing a critical part in maintaining the preeminence of federal 
authority. The broad utility of the statute was acknowledged by 
Justice Stewart in a unanimous opinion for the Court in 1972:

see Aldinger v. Howard, 427 U.S. 1, 16 (1976); Lynch v. Household Fin. Corp., 405 U.S. 538, 543 
n.7 (1972) (sections 1343 and 1983 had common origin in section 1 of Act of 1871; later 
separated for purposes of codification). This article will therefore refer to them collectively as 
section 1983, except when the distinction is important. There is, however, a possible discrepancy 
in their coverage: section 1983 clearly prohibits infringements of rights conferred by federal stat
utes and the Constitution, but section 1343(3) may not confer jurisdiction over all claims to 
enforce federal statutory rights. See Hagans v. Lavine, 415 U.S. 528, 533 n.5 (1974) (reservingthe 
question). Compare Andrews v. Maher, 525 F.2d 113, 118 (2d Cir. 1975) (no section 1343(3) juris
diction over claim that state has violated Social Security Act) with Blue v. Craig, 505 F.2d 830,839 
(4th Cir. 1974) (adopted as jurisdictional counterpart to section 1983, section 1343(3) is to be 
given equally broad and extensive application). See generally?. Bator. P. Mishkin, D. Shapiro.* 
H. Wechsler, Hart* Wechsler-s The Federal Courts and the Federal System 961 (2d ed. 
1973) |hereinafter cited as Hart & Wechsler]; Note, Federal Judicial Review of State Welfare 
Practices, 67 Colum L. Rev. 84, 111-15 (1967). Because this article focuses on constitutional 
litigation, this potential difference in the statutes will be largely ignored.

2. Act of April 20, 1871, ch. 22, § 1, 17 Stat. 13.
3. See T. Emerson, C. Haber, & N. Dorsen, Political & Civil Rights in the United States 

1447-48 (3d ed. 1967) (employed in only 21 cases between 1871 and 1920). See generally 
Gressman, The Unhappy History of Civil Rights Legislation, 50 Mich. L. Rev. 1323 (1952).

4. Stefanelli v. Minard, 342 U.S. 117, 121 (1951).
5. Mitchum v. Foster, 407 U.S. 225,242 (1972) (emphasis added); see Wolff v. McDonnell, 418 

U.S. 539, 579 (1974) (“[i]t is futile to contend that the Civil Rights Act of 1871 has less importance 
in our constitutional scheme than does the Great Writ [of habeas corpus]"); Zwickler v. Koota, 389 
U.S. 241, 244, 251-52 (1967) (Brennan, J.) (federal courts have primary duty to pass on violations 
of federal constitutional rights under section 1983). The Burger Court has begun a perceptible but 
not drastic retreat from the broad implications of these pronouncements. See, e.g., Paul v. Davis, 
424 U.S. 693, 699-700 (1976) (not all torts of state officials actionable under section 1983); Rizzo 
v. Goode, 423 U.S. 362, 377-80 (1976) (principles of federalism restrain equitable actions against 
state officials for misconduct of subordinates).

For an overview of section 1983 jurisprudence, see Developments in the Law—Section 1983 and 
Federalism, 90 Harv L. Rev. 1133 (1977). The Developments Note was not published until after 
this article was substantially completed. Rather than citing it at every point where it is relevant, I 
will simply mention it here as a balanced and reliable guide to the major doctrinal features of the 
statute.

Section 1983 was ... a product of a vast transformation 
from the concepts of federalism that had prevailed in the 
late 18th century. . . . The very purpose of §1983 was to 
interpose the federal courts between the states and the 
people, as guardians of the people’s federal rights—to 
protect the people from unconstitutional action under color 
of state law, “whether that action be executive, legislative or 
judicial.”5
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The timing of this shift in statutory interpretation is undoubtedly no 
accident. During the last two decades the federal courts have greatly 
augmented their role as protectors of the political and social rights of 
individuals. Section 1983 has filled a deeply felt need; by construing 
section 1983 expansively, the courts have acquired a convenient and 
effective tool to use in recognizing challenges to constitutional abuses 
at the state and local level.

From the beginning of its modern renaissance, however, the statute 
has been construed to contain an implicit doctrine of governmental 
immunity. Drawing on legislative history, the Court has held that the 
“persons” whom the statute makes liable for violating federal rights 
do not include municipal corporations—cities, counties, and other 
public entities through which the state acts.6 As a result, section 1983 
cannot be used to hold municipalities directly accountable for the 
wrongful acts of their officials. Although a plaintiff can sometimes 
obtain relief through a section 1983 judgment against the responsible 
officials themselves, the immunity or nonperson rule may foreclose 
winning judgments that are perceived as directed against the 
municipality itself, particularly restitutionary or compensatory money 
awards payable from the city treasury. Thus, the rule that municipal 
corporations are not section 1983 “persons” generally may be 
invoked to prevent the citizen who has been mistreated by a 
policeman from obtaining damages from the police department; to 
prevent the employee wrongfully discharged by a city from recovering 
backpay; or to prevent the citizen wrongfully declared ineligible for a 
governmental benefit from recovering the sum withheld by the city 
before its duty to pay has been judicially established.

6. See Monroe v. Pape, 365 U.S. 167, 187-92 (1961). Although the Supreme Court has not held 
this doctrine applicable to entities other than cities and counties, the lower courts have done so 
with surprising consistency. The overwhelming trend in the cases is to hold that state and local 
agencies of all kinds—including states themselves—are “nonpersons.’’See Muzquiz v. City of San 
Antonio, 520 F.2d 993, 997 n.3, 1001 nn. 4-6, 1002 nn. 7-8 (5th Cir. 1975) (Godbold, J., 
dissenting in part) (collecting cases), reu’d on rehearing en banc, 528 F.2d 499 (5th Cir. 1976), 
petition for cert, filed, 45 U.S.L.W. 3057 (U.S. May 27,1976) (No. 75-1723); 47 Miss. L.J. 799,803 
(1976) (same).

In Fitzpatrick v. Bitzer, the Court intimated in dictum that a state and apparently its welfare 
department are not “persons.” See 427 U.S. 445, 452 (1976) (because section 1983 excluded 
municipalities it “could not have been intended to include states as defendants”). The remark was 
made in an offhand and unexplained manner and may not foreshadow the future treatment of this 
subject by the Court. See note 230 infra.

To avoid confusion between the nonperson rule and related immunities (such as the eleventh 
amendment immunity of states), this article will generally refer to the doctrine as protecting 
municipalities or cities. Readers should not forget, however, that the problems discussed can 
potentially arise with respect to almost every governmental entity that section 1983 can affect.
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The municipal immunity doctrine has been exceedingly unpopular 
with commentators, who for years have urged the Supreme Court to 
modify its position.7 The Court has consistently declined that 
invitation.8 Yet the effective limits of the doctrine remain ambiguous. 
A few courts, seeking a means to ameliorate the harshness of the 
nonperson rule, have adopted the device of simply ordering defendant 
officers to use municipal funds to pay the plaintiff. These courts have 
refused to hold that such an award is equivalent to an award against 
the municipality itself. A controversy over the validity of this 

7. See, e.g., Kates & Kouba, Liability of Public Entities under Section 1983 of the Civil Rights Act, 
45 S. Calif. L. Rev. 131, 132-36 (1972); Comment, Toward State and Municipal Liability in 
Damages for Denial of Racial Equal Protection, 53 Calif. L. Rev. 1142, 1164-69 (1969).

8. See Aldinger v. Howard, 427 U.S. 1 (1976); City of Kenosha v. Bruno, 412 U.S. 507 (1973); 
Moor v. County of Alameda, 411 U.S. 693 (1973). In response to the Court’s refusal to mollify 
critics of the section 1983 immunity rule, alternative routes to municipal liability have been 
discussed with increasing frequency.

Some commentators have pointed out that a literal reading of section 13 43 (3) would permit its 
use in a suit founded directly on the Constitution, without any resort to section 1983. 
Bodensteiner, Federal Court Jurisdiction of Suits Against “Non-Persons ” for Deprivation of 
Constitutional Rights, 8 Val. U.L. Rev. 215,229-36 (1974); 47 Miss. L. J. 799,809-10 (1976). This 
theory has no significant support in the cases, however, and is implicitly rejected by the decisions 
cited in note 1 supra.

A more serious possibility is suggested by the Supreme Court’s decision in Bivens v. Six 
Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971). In Bivens the 
plaintiff sought damages from narcotics agents who allegedly had conducted an unconstitutional 
search at his home. Because the agents worked for the federal government, he could not rely on 
section 1983, which applies only to actions taken under color of state law. The Court filled this 
remedial gap by holding that the plaintiff had a cause of action derived from the Constitution 
itself, triable in federal court by virtue of the general federal question jurisdictional statute, 28 
U.S.C. § 1331 (1970). 403 U.S. at 397. It now appears clear that the Bivens theory authorizes civil 
actions against federal officers for redress of constitutional violations generally, not merely fourth 
amendment violations. See Davis v. Passman, 544 F.2d 865, 873 & n.13 (5th Cir.) (collecting 
cases), rehearing en banc granted, 553 F.2d 506 (5th Cir. 1977) (No. 75-1691). The lower federal 
courts are presently engaged in a lively controversy over whether Bivens should be further 
expanded to encompass a constitutional cause of action against municipalities, thereby 
circumventing the section 1983 immunity rule. Crosley v. Davis, 426 F. Supp. 389,391 n.3 (E.D. 
Pa. 1977) (citing eight past decisions on point in a single judicial district); Sanabria v. Village of 
Monticello, 424 F. Supp. 402, 408 (S.D.N.Y. 1976) (collecting other cases). See generally Hundt, 
Suing Municipalities Directly Under the Fourteenth Amendment, 70 Nw. U.L. Rev. 770 (1975); 
Note, Damage Remedies Against Municipalities for Constitutional Violations, 89 Harv.L. Rev. 922 
(1976).

Although it is beyond the scope of this article to consider at length whether Bivens can 
legitimately be used to undercut the section 1983 municipal immunity rule, many cases that have 
been decided under the Bivens rubric illuminate section 1983 issues and will be cited accordingly. 
See notes 158, 212 infra. The parallel development of these two modes of constitutional redress is 
readily explained: having treated section 1983 for years as a general-purpose enabling statute for 
litigation of constitutional grievances, the courts have understandably tended to approach Bivens 
cases with close attention to the contours of section 1983 jurisprudence. See note 16 infra (same 
rules concerning official immunity applied in each context).
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approach has divided the circuits,9 and Supreme Court consideration 
of the issue appears to be forthcoming.10

9. Two circuits have adopted a liberal approach to the device mentioned. See Thomas v. Ward, 
529 F.2d 916, 920 (4th Cir. 1975); Burt v. Board of Trustees, 521 F.2d 1201, 1204, 1206 (4th Cir. 
1975); Incarcerated Men of Allen County Jail v. Fair, 507 F.2d 281, 287 (6th Cir. 1974). Three 
others take a more restrictive view. See Maria Santiago v. Corporation de Renovation Urbana y 
Vivenda, 554 F.2d 1210, 1212 (1st Cir. 1977) (dictum); Monell v. Department of Social Servs., 
532 F.2d 259, 264-66 (2d Cir. 1976), cert, granted, 429 U.S. 1071 (1977) (No. 76-1914); Muzquiz 
v. City of San Antonio, 528 F.2d 499, 501 (5th Cir. 1976) (en banc) (six dissenting votes), petition 
for cert, filed, 45 U.S.L.W. 3057 (U.S. May 27,1976) (No. 75-1723). The Third Circuit has left the 
issue open. See Goode v. Rizzo, 506 F.2d 542, 551 (3d Cir. 1974), reu'don othergrounds, 423 U.S. 
362 (1976).

10. See Monell v. Department of Social Servs., 532 F.2d 259 (2d Cir. 1976), cert, granted, 429 
U.S. 1071 (1977) (No. 76-1914). The question discussed in this article isoneof two issues that will 
be addressed in Monell. The other—whether a school district is a section 1983 “person”—will not 
be dispositive unless resolved in plaintiff’s favor, a result that would be contrary to most case law. 
See note 6 supra.

This article first surveys the leading cases on the scope of the 
municipal immunity doctrine and then evaluates in detail several 
theories that have been offered to define its scope. In the final 
sections I argue that the cases exploring the immunity doctrine have 
formulated the essential issue incorrectly. While the Court may be 
unwilling to relinquish a core area of municipal immunity, the 
nonperson doctrine, rightly understood, is not a restriction on forms 
of remedy but upon theories of liability. Thus, if municipal liability is 
adequately established, section 1983 should not be treated as 
prohibiting any particular kind of relief.

Municipal Immunity and the Official Capacity Loophole

THE NATURE OF SECTION 1983

We begin with an overview of section 1983, which will both 
introduce the statute and foreshadow the thesis to be presented. 
Cases arising under this statute fall into two categories, which I will 
call political cases and constitutional tort cases.

Political cases are those in which a plaintiff sues a state or local 
government, alleging that its policies, usually embodied in statutes or 
regulations, are unconstitutional. Within this category falls a large 
segment of what is popularly regarded as civil rights litigation. Section 
1983 has been invoked, though of course not always successfully, in 
suits to require official compliance with virtually the entire range of 
federal constitutional guarantees. It is difficult to think of any of the 
constitutional rights of individuals—apart from the rights of accused 
defendants, which are usually adjudicated in criminal rather than civil 
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proceedings11—in which section 1983 has not provided the cause of 
action for a landmark precedent.12

11. Even in this realm, however, the Court has found a role for section 1983. See Gerstein v. 
Pugh, 420 U.S. 103, 107 n.5 (1975) (section 1983 utilized to strike down state practice of 
indefinite detention without a probable cause finding by a magistrate).

12. See, e.g., Craig v. Boren, 429 U.S. 190, 204 (1976) (state statute prescribing different 
minimum drinking ages for men and women violates equal protection clause); Examining Bd. of 
Eng’rs v. Flores de Otero, 426 U.S. 572, 601 (1976) (statute restricting civil engineer licenses to 
United States citizens unconstitutional); Goldberg v. Kelly, 397 U.S. 254,267-68 (1970) (welfare 
recipient must be given hearing before benefits can be terminated); Tinker v. Des Moines School 
Dist., 393 U.S. 503, 514 (1968) (public school may not suspend students involved in symbolic 
protests against Vietnam war); Rinaldi v. Yeager, 384 U.S. 305, 308 (1966) (state law deducting 
cost of trial transcripts from prisoner’s pay violates equal protection clause); Reynolds v. Sims, 
377 U.S. 533, 566-67 (1964) (equal protection mandates equal participation for all voters in 
election of state legislators); Turner v. City of Memphis, 369 U.S. 350, 353 (1962) (per curiam) 
(regulation requiring segregation in municipal airport restaurant forbidden by equal protection 
clause); Smith v. Allwright, 321 U.S. 649,663-64 (1944) (Texas Democratic Party may not restrict 
membership to whites when result excludes blacks from voting in primary controlled by state); 
Hague v. CIO, 307 U.S. 496, 515-16 (1939) (striking down ordinance restricting leasing of hall 
without permit).

13. As a practical matter a judgment awarded against an individual officer might actually be 
paid by the agency that employs him or by its insurer. See, e.g., Tenn. Cope Ann. §6-640 (Supp. 
1976) (adding sheriffs and deputies to list of officials indemnified if sued for damages in actions 
arising out of performance of official duties); Wis. Stat. Ann. § 285.06 (West 1958) (establishing 
commission empowered to indemnify law enforcement officials found to have acted in good faith). 
The distinction nevertheless is clear, as only the individual defendant is legally bound by the 
section 1983 judgment. The distinction also makes practical sense, because an insurance policy or 
indemnification arrangement can be seen as a form of compensation—a private arrangement that 
need not concern the courts. Muzquiz v. City of San Antonio, 520 F.2d 993, 1008 (5th Cir. 1975) 
(Godbold, J., dissenting in part), rev’d on rehearing en banc, 528 F.2d 499 (5th Cir. 1976),petition 
for cert, filed, 45 U.S.L.W. 3057 (U.S. May 27, 1976) (No. 75-1723); Incarcerated Men of Allen 
County Jail v. Fair, 507 F.2d 281, 286-87 (6th Cir. 1974). One would expect that an agency 
requiring officers to pay their own judgments would have to offer higher salaries than an agency 
guaranteeing indemnifications if it wanted to attract the same caliber of personnel. See also Tribe, 
Intergovernmental Immunities in Litigation, Taxation, and Regulation: Separation of Powers Issues 
in Controversies About Federalism, 89 Harv L. Rev. 682, 687 n.25 (1976) (eleventh amendment 
should not bar damage awards against individual officers who are indemnified by state).

One might suppose that the nonperson doctrine would preclude 
judicial consideration of such cases. To escape the constraints of the 
doctrine a plaintiff normally names a figurehead defendant in his 
complaint—generally a high-ranking officer of the municipality 
maintaining the policies under challenge. The courts, while recogniz
ing that these suits are directed against a city in everything but the 
pleadings, have been willing to treat them as legitimate, at least when 
the remedy at stake is declaratory or injunctive relief.

The second type of section 1983 case, frequently referred to as the 
constitutional tort or abuse of power suit, consists in an action against 
an individual officer, seeking damages payable from his own pocket.13 



1977] Section 1983 Municipal Immunity 1489

The emphasis is on the asserted culpability of the defendant as an 
individual. The term “constitutional tort”14 is an apt phrase to 
describe the hybrid character of this kind of litigation. The Supreme 
Court has stressed that an official’s conduct does not automatically 
fall within section 1983 if it is tortious under state law; some 
infringement of constitutional rights is indispensable.15 At the same 
time, most of these suits resemble traditional tort cases in that they 
seek damages as compensation for an injury the defendant has 
inflicted, usually in a malicious or otherwise outrageous manner. 
Moreover, the affirmative defenses of official immunity that officers 
can invoke in this kind of case have been derived from comparisons 
with analogous common law tort defenses.16 In short, when personal 
liability is sought in a section 1983 case, common law tort principles 
exert a strong influence over the litigation, although they do not 

14. The apparent source of this term is Shapo, Constitutional Tort: Monroe v. Pape and the 
Frontiers Beyond, 60 Nw. U.L. Rev. 277, 323-24 (1965).

15. Paul v. Davis, 424 U.S. 693, 699-701 (1976); cf. Estelle v. Gamble, 429 U.S. 98, 106-07 
(1976) (prison doctor’s negligent treatment of convict did not violate section 1983, although 
possibly actionable as malpractice under state tort law).

16. See, e.g., Imbler v. Pachtman, 424 U.S. 409, 421 (1976) (prosecutors’ absolute immunity 
from section 1983 suits related to presentation of cases is predicated upon common law); Pierson 
v. Ray, 386 U.S. 547, 553-57 (1967) (judges absolutely immune as at common law; policemen 
immune if they act with probable cause and in good faith, as at common law). To be sure, section 
1983 defendants are not invariably judged by traditional common law standards of official 
immunity. Courts have explained their departures from traditional rules in at least two ways. 
Some opinions have proceeded from a view that conventional tort principles are unsuited to the 
somewhat different constitutional setting of section 1983. See note 197 infra. Others take the 
position that the pertinent common law rule itself needs revamping. See Bryan v. Jones, 530 F.2d 
1210, 1216 (5th Cir.) (Brown, C.J., concurring) (because modem sheriffs preside over far larger 
administrative units than in the past, the law must now recognize their right to rely in good faith on 
the conduct of subordinates), cert, denied, 429 U.S. 865 (1976). The evolution of the common law 
is also perceptible in Bivens suits against federal executive officers: recent cases consistently hold 
that the officers’ traditional absolute immunity must be displaced by the “reasonable good faith” 
qualified immunity standard developed in section 1983 cases. To do otherwise, as the Second 
Circuit remarked on remand in Bivens, would be “incongruous and confusing.” Bivens v. Six 
Unknown Named Agents of the Fed. Bureau of Narcotics, 456 F.2d 1339, 1346 (2d Cir. 1972) 
(federal police officers not absolutely immune); see Mark v. Groff, 521 F.2d 1376, 1380 (9th Cir. 
1975) (IRS agents not absolutely immune); Apton v. Wilson, 506 F.2d 83, 91 (D.C. Cir. 1974) 
(police chief s actions in controlling demonstration measured by qualified immunity standard); cf. 
Kermit Constr. Corp. v. Banco Credito y Ahorro Ponceno, 547 F.2d 1, 3 n.* (1st Cir. 1976) (“the 
immunity of various governmental officers from damages under § 1983 rests on policies that apply 
as strongly to [Biuens] actions”). The Supreme Court will soon be asked to decide whether 
the good faith standard should also replace federal officers’ absolute immunity in non
constitutional cases. See Butz v. Economou, 97 S. Ct. 1097 (1977) (No. 76-709) (granting 
certiorari to Economou v. United States Dep’t of Agriculture, 535 F.2d 688 (2d Cir. 1976), noted 
in 45 Geo. Wash. L. Rev. 861 (1977)).
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control it absolutely.17 As the Supreme Court has said in an influential 
remark, the statute “should be read against the background of tort 
liability.”18

17. For thoughtful analyses of this imperfect relationship, see Jones v. Hildebrandt, 97 S. Ct. 
2283, 2287-88 (1977) (White, J., dissenting) (role of state law and section 1983 in wrongful death 
actions); Howell v. Cataldi, 464 F.2d 272, 277-79 (3d Cir. 1972) (contrast between tort and 
constitutional tort actions); Nahmod, Section 1983andthe "Background" of Tort Liability, 50 Ind. 
L.J. 5, 13-32 (1974) (relevance of tort concepts in section 1983 context); Comment, Civil Actions 
for Damages Under the Federal Civil Rights Statutes, 45 Texas L. Rev. W15, 1023-35 (1967) 
(measure of damages).

18. Monroe v. Pape, 365 U.S. 167, 187 (1961).
19. Home Tel. & Tel. Co. v. City of Los Angeles, 227 U.S. 278, 287 (1913).
20. 365 U.S. 167 (1961).
21. Id. at 184 (quoting United States v. Classic, 313 U.S. 299, 326 (1941)). See generally 

Alfange, Under Color of Law: Classic and Screws Revisited, M Cornell L.Q. 395 (1962). The 
Court explicitly acknowledged the equation between “under color of (law]” and the fourteenth 
amendment concept of “state action” in United States v. Price, 383 U.S. 787, 794 n.7 (1966).

Because its focus is upon the individual officer’s misbehavior, the 
constitutional tort case differs from the political case in that liability 
can attach even if the public entity that employs the individual 
defendant has not authorized or encouraged the challenged conduct. 
Two important rulings of the Supreme Court have combined to allow 
section 1983 to reach ultra vires conduct. The first, handed down 
many years ago, held that an officer’s conduct can be “state action” 
and thus violate the Constitution even though it does not reflect official 
policy.19 The second was the 1961 decision Monroe v. Pape,20 holding 
that the reach of section 1983 parallels that constitutional standard. 
Plaintiff Monroe alleged that Chicago police officers had broken into 
his home without a warrant, conducted a search, arrested him, and 
taken him to the police station without permitting him to call his 
attorney. That the officers had deprived Monroe of his fourth 
amendment rights was clear; that the deprivation had occurred under 
color of state authority was less clear, because Illinois law also 
outlawed the officers’ conduct. The Court, speaking through Justice 
Douglas, held that an act does not have to be performed in conformity 
with state law to be under color of law; instead, the “under color” 
language is broad enough to embrace any “[mjisuse of power, 
possessed by virtue of state law and made possible only because the 
wrongdoer is clothed with the authority of state law.”21 Monroe is 
usually regarded as the seminal case of modern constitutional tort 
litigation.

From this rough dichotomy of the section 1983 case law, one can 
discern two corresponding theories on which a city or other 
governmental entity might be held liable. In “political” section 1983 
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cases—those that attack an allegedly unconstitutional government 
policy—the rationale for municipal liability would be clear: the 
plaintiff would simply show that he had been injured, that his injuries 
were fairly attributable to a government policy, and that the policy 
was unconstitutional. Alternatively, in a constitutional tort action a 
plaintiff might attempt to sue a city on the basis of the personal 
liability created by Monroe and its progeny. The plaintiff’s theory 
would be that, under the doctrine of respondeat superior, a 
municipality should be vicariously liable for the constitutional torts its 
officers commit within the scope of their employment,22 regardless of 
whether the particular acts reflect official policy.

22. Even advocates of broad municipal liability for constitutional torts recognize the need for a 
scope of duty limitation corresponding to common law notions of respondeat superior. See Note, 
supra note 8, at 955. In practice, this would not significantly limit relief because the Monroe “color 
of law” standard implies a similar requirement as an element of the prima facie case. See Paul v. 
Davis, 424 U.S. 693, 717 (1976) (Brennan, -J., dissenting) (an official’s actions are not undercolor 
of law because he is an official; off-duty policeman’s discipline of his children does not constitute 
conduct "under color of law”).

23. 365 U.S. at 187.
24. See id. at 188-91, 190 n.46.

This article suggests that the leading precedents on municipal 
immunity are read most sensibly to protect cities only from the 
constitutional tort category of suits, which would impose vicarious 
liability. In a political case, where a city itself causes constitutional 
injury, courts should not favor injunctive or declaratory relief over 
monetary relief. If damages are appropriate to redress an unconstitu
tional policy, the municipal immunity doctrine of section 1983 should 
not be interpreted to stand in the way.

ORIGINS OF THE IMMUNITY DOCTRINE

The Supreme Court read municipal immunity into section 1983 in 
the same opinion that injected vitality into the constitutional tort 
cause of action. In the closing paragraphs of Monroe v. Pape, Justice 
Douglas declared that the city of Chicago could not be held 
accountable for its officers’ treatment of Mr. Monroe because 
“Congress did not undertake to bring municipal corporations within 
the ambit of [section 1983].”23 The Court reached this conclusion by 
drawing on the congressional debate during consideration of the 
Sherman amendment.24 This proposed amendment to the bill that 
included section 1983 would have allowed anyone injured by the acts 
of “any persons riotously and tumultuously assembled together” to 
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recover compensatory damages from the county, city, or parish in 
which the acts occurred.25 The House rejected the proposal after it 
had passed in the Senate.26 In Monroe, Justice Douglas concluded 
that “|t]he response of the Congress to the proposal to make 
municipalities liable . . . was so antagonistic that we cannot believe 
that the word ‘person’ was used in this particular Act to include 
them.”27

25. Seeid. at 188-90,188n.38; Cong.Globe,42d Cong., lstSess.663 (1871) [hereinaftercited 
as Globe],

26. 365 U.S. at 188 & n.40 (citing Globe,supra note 25, at 725).
27. Id. at 191.
28. Id. at 190 (quoting Globe,supra note 25, at 804 (remarks of Rep. Poland)).
29. Globe, supra note 25, at 795 (remarks of Rep. Blair).
30. See Kates & Kouba, supra note 7, at 135. As Representative Burchard noted, this was 

particularly true of county governments. See Globe,supra note 25, at 795.
31. Representative Poland observed:

Counties and towns are subdivisions of the State government, and exercise in a 
limited sphere and extent the powers of the State delegated to them; they are 
created by the State for the purpose of carrying out the laws and policy of the State, 
and are subject only to such duties and liabilities as State laws impose upon them. In 
a sense they are corporations, but with only such powers and subject to such 
burdens as the State may deem advisable.

Globe,supra note 25, at 794; accord, id. at 798 (remarks of Rep. Bingham) (“a county, being the 
creature of the State and an integral part of it, can in no case be made responsible for mob violence 
save by force of the positive law of the State creating it”).

The only glimpse Monroe provided into the rationale for the House 
refusal to accept the Sherman amendment was a quotation from 
Representative Poland. Interpreting the House position on the 
amendment, he stated that “the House had solemnly decided that in 
their judgment Congress had no constitutional power to impose any 
obligation upon county and town organizations, the mere instrumen
tality for the administration of state law.”28 If the words “impose any 
obligation” are read literally to mean “give cities a new duty” rather 
than to mean “create liability,” this remark fairly reflects the essence 
of the argument that Representatives made against the Sherman 
amendment in floor debate. They insisted that there was no “power in 
the General Government to go into the States of this Union and lay 
such obligations as it may please upon the municipalities, which are 
the creation of the States alone.”29

The Representatives’ concern was understandable. Home rule had 
not yet become a widespread phenomenon in American political life. 
In 1871 cities and counties did not routinely exercise the power to 
maintain law and order in the community.30 Moreover, they could not, 
under prevailing doctrines of municipal corporations law, assume 
those duties without direct authorization from the state.31 In fact, it 
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was established doctrine that ambiguities in state authorizing legis
lation were construed in favor of restricting municipal power.32 Thus, 
when supporters of the Sherman amendment argued that some states 
already held cities liable for civil disorders, in a manner similar to the 
proposed amendment, the opposition responded that there was a 
tremendous difference between state and congressional creation of 
this responsibility. Representative Willard explained:

32. 1 J. Dillon, Municipal Corporations 448-55 (5th ed. 1911). This widely followed 
principle of construction was known as “Dillon’s rule.” See F. Michelman & T. Sandalow, 
Materials on Government in Urban Areas 254-57 (1970).

33. Globe, supra note 25, at 791; accord, id. at 788 (remarks of Rep. Kerr); id. at 792 
(colloquies between Reps. Butler and Willard); id. at 798 (remarks of Rep. Bingham).

34. Most of the congressmen who spoke against the Sherman amendment acknowledged that 
federal courts could hold cities liable for breach of contract. See Aldinger v. Howard, 427 U.S. 1, 
26-29 (1976) (Brennan, J., dissenting) (reprinting excerpts from debates). Indeed, the law was 
well settled on that point. See Board of Comm’rs v. Aspinwall, 65 U.S. (24 How.) 376, 384-85 
(1861) (county liable on contract; Court ordered county officers to levy taxes to pay judgment); 
Board of Supervisors v. United States ex rel. Durant, 76 U.S. (9 Wall.) 415,417 (1870) (collecting 
cases following Aspinwall').
35. See Globe, supra note 25, at 788 (remarks of Rep. Kerr); id. at 795 (remarks of Rep. Blair) 

(“ |I] n the Government of the United States there is a division of powers;... there are certain rights 
and duties that belong to the States, . . . there are certain powers that inhere in the State 
governments. They create these municipalities, they say what their powers shall be and what their 
obligations shall be.”).

36. Their arguments are substantially identical to the points made by the Court in its recent 
revival of tenth amendment doctrine in National League of Cities v. Usery, 426 U.S. 833 (1976). 
Unlike the eleventh amendment, see note 187 infra, the tenth amendment protects municipal as 
well as state governments. Id. at 855 n.20.

[M]unicipalities are, as such, powerless to either make or 
enforce the laws of the State or of the United States. We 
should never impose an obligation upon a community when 
we do not and cannot give that community the power to 
discharge that obligation. We should not require a county or 
a city to protect persons in their lives or property until we 
confer also upon them the power to furnish that protec
tion.33

Similarly, when Sherman amendment supporters pointed out that 
cities often had been held liable on their contracts in federal court, the 
opponents were unimpressed. They rejoined that in such cases the 
federal government was not creating a duty but merely enforcing a 
duty imposed by the general law of contract.34

Congressional imposition of new responsibilities upon municipal 
corporations, according to the prevailing view, would have invaded 
the exclusive province of the states.35 Thus, there was a tenth 
amendment flavor to the opponents’ arguments.36 This theme 
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surfaced in references to Collector v. Day,31 a decision that the 
Supreme Court had handed down two weeks earlier.37 38 There the 
Court held that the Constitution forbade the United States govern
ment from taxing the salary of a state judge.39 Inverting the McCulloch 
v. Maryland40 principle that the power to tax entails the power to 
destroy, the Court reasoned that if immunity from state taxation was 
necessary for the preservation of the federal government, so also was 
immunity from federal taxation essential to the vitality of state 
governments.41 The congressmen had no difficulty making use of this 
argument. They warned that if Congress were to assume the power to 
devise new duties for municipal corporations, the states would be 
unable to order their own affairs and thus would be unable to exercise 
their proper role in the political system. Representative Bingham, for 
one, thought that congressional imposition of a municipal duty to 
prevent mob violence would overload and distort local government, 
with consequent jeopardy for state governments themselves.42

37. 78 U.S. (11 Wall.) 113 (1871), overruled, Graves v. New York ex re/. O’Keefe, 306 U.S. 466, 
486 (1939).

38. See Globe,supra note 25, at 793 (remarks of Rep. Poland); id. at 795 (remarks of Rep. 
Blair).

39. 78 U.S. (11 Wall.) at 128.
40. 18 U.S. (4 Wheat.) 316 (1819).
41. 78 U.S. (11 Wall.) at 127.
42. Globe, supra note 25, at 798; accord, id. at 788-89 (remarks of Rep. Kerr).
43. Id. at 799.

In summary, supporters and opponents of the Sherman amendment 
disagreed on whether Congress should or could require cities to take 
on new obligations. At the constitutional level of the debate, the 
opponents’ concern about the Sherman amendment remedy—strict 
liability in damages to the injured party or his family—was an 
outgrowth of their objection to congressional creation of the duty 
itself. Explicitly or implicitly, the opponents all subscribed to the 
reasoning of Representative Farnsworth: “Nor can Congress confer 
any power or impose any duty upon the county or city. Can we then 
impose on a county or other State municipality liability where we 
cannot require a duty? I think not.”43

EXPANSIONS OF THE IMMUNITY DOCTRINE: MOOR AND KENOSHA

The opinion in Monroe left courts and commentators uncertain 
whether the Court had intended to restrict municipal liability under 
section 1983 as completely as Justice Douglas’ language seemed to 
suggest. As the 1960’s witnessed a great upsurge in constitutional 
litigation, and recognition grew that section 1983 was the keystone of
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the federal courts’ role in protecting individual rights. In this light, 
many decided that the Monroe immunity rule should be accorded only 
limited scope. Some urged that Monroe should not be controlling if 
the defendant municipality would not have been immune under state 
law;44 others thought that Monroe barred only certain types of claims 
and would not preclude actions that were equitable in nature.45 In 
1973, however, the Supreme Court rejected both of these narrowing 
theories in Moor v. County of Alameda46 and City of Kenosha v. 
Bruno,47 respectively.

44. See, e.g., Carterv. Carlson, 447 F.2d 358, 369 (D.C. Cir. 1971) (intent of Congress was not 
to create municipal immunity but to defer to immunity existing under local common law), rev'd on 
other grounds sub nom. District of Columbia v. Carter, 408 U.S. 418 (1973); Kates & Kouba, supra 
note 7, at 155-61; Comment, supra note 7, at 1164-68.

45. E.g., Garren v. City of Winston-Salem, 439 F.2d 140, 141 (4th Cir. 1971); Harkless v. 
Sweeny Independent School Dist., 427 F.2d 319, 321-23 (5th Cir. 1970), cert, denied, 400 U.S. 
991 (1971); Dailey v. City of Lawton, 425 F.2d 1037, 1038-39 (10th Cir. 1970); see Note, 
Developing Governmental Liability Under 42 U.S.C. §1983, 55 Minn. L. Rev. 1201, 1210-14 
(1971) (discussing post-Monroe cases).

46. 411 U.S. 693 (1973).
47. 412 U.S. 507 (1973).
48. 411 U.S. at 695-700. The plaintiffs urged that California’s actions were pertinent due to 42 

U.S.C. § 1988 (1970), which authorizes the federal courts to look to state law “in all cases where 
Ifederal laws] are not adapted to the object, or are deficient in the provisions necessary to furnish 
suitable remedies” under the civil rights statutes. Id. This statute, the plaintiffs contended, would 
permit a court to overcome the municipal immunity holding of Monroe by borrowing the suitable 
remedies the state had made available through its own tort law. The Court pointed out that the 
language of section 1988 allowed drawing on state laws only to the extent that those laws were “not 
inconsistent with the Constitution and laws of the United States.” 411 U.S. at 706. The critical 
issue posed by that language was whether plaintiffs’ claims against the county were inconsistent 
with section 1983. By denying any inconsistency, the plaintiffs, according to the Court, were 
arguing in effect that their suits could have been brought directly under section 1983. Id. at 707. 
One may quarrel with this reasoning on the ground that even if section 1983 does not make cities 
liable, it casts no penumbras on the scope of other provisions. But the important point is that the 
Court chose to depict the litigation as basically a replay of Monroe.

Moor and State Waiver of Immunity. On its facts Moor should
have been an easy case. The plaintiffs had been injured by the 
allegedly unconstitutional behavior of county law officers during a 
political demonstration. Relying on the constitutional tort theory of 
section 1983, they sought to hold the officers directly responsible and 
the county vicariously responsible for these injuries. After the lower 
courts had decided that the county was immune, the plaintiffs had to 
persuade the Supreme Court that Monroe was distinguishable. They 
pointed out that California, unlike Illinois, had waived the common 
law immunity of its municipalities. Congress, they argued, could not 
have objected to the imposition of liability on a municipality that was 
willing to be sued and that already was subject to vicarious liability 
under state law.48 The Court found this reasoning unpersuasive.
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The plaintiffs’ position was not a frivolous one. Justice Marshall, 
writing for the Court, could not have failed to notice that the 
legislative history contained affirmative indications that the oppo
nents of the Sherman amendment perceived no constitutional bar to 
congressional imposition of such liability.49 But, as he also apparently 
recognized, the ultimate question was whether Congress had chosen 
to exercise whatever constitutional power it thought it had, and 
presumably Congress had not intended to prescribe one result on the 
Monroe facts and another on the Moor facts. After all, Justice 
Marshall pointed out, the Sherman amendment “was rejected in 
toto.”50 51 Indeed, section 1983 had always been construed as setting a 
nationwide standard of substantive liability, and the Court naturally 
would have been reluctant to make the Monroe nonperson rule 
contingent upon the actions of state legislatures. Moreover, if one 
assumes that the Court was content with Monroe, the result could 
hardly be called surprising from a policy standpoint. The Moor 
plaintiffs actually presented a less appealing case for relief than 
Monroe did; the former had nothing at stake but a federal forum, 
while the latter was seeking not only that but also a cause of action not 
elsewhere available.

49. See Globe,supra note 25, at 795 (remarks of Rep. Burchard) (“where the equal protection 
required to be afforded by a State is imposed upon a city by State laws, perhaps the United States 
courts could enforce its performance”). Indeed, an article highlighting this proposition was cited 
by the Court in Moor. See 411 U.S. at 700 n.10 (citing Kates & Kouba, supra note 7, at 159).

50. 411 U.S. at 710.
51. 412 U.S. 507 (1973).
52. Id. at 513.

The Loophole in Kenosha. Although the Court in Moor
merely held the ground it had staked out in Monroe, the decision in 
City of Kenosha v. BrunoiX suggested that the Court was ready to 
enforce the municipal immunity doctrine in factual situations quite 
unlike those in the two previous cases. The plaintiffs in Kenosha were 
tavern owners who featured nude dancing at their bars. The cities of 
Racine and Kenosha denied the plaintiffs’ license renewal applica
tions under a statute that prescribed “legislative,” nonadversarial 
hearings. The plaintiffs sued under section 1983, asking equitable 
relief against the statute for alleged deprivations of procedural due 
process. They named only the cities as parties defendant. After 
judgment for the plaintiffs below, the Supreme Court held, in an 
opinion by Justice Rehnquist, that municipalities could never be 
defendants in section 1983 cases.52 In essence, the only reasoning 
offered to support this conclusion was:
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We find nothing in the legislative history discussed in 
Monroe, or in the language actually used by Congress, to 
suggest that the generic word “person” in §1983 was 
intended to have a bifurcated application to municipal 
corporations depending on the nature of the relief sought 
against them. Since, as the Court held in Monroe, “Congress 
did not undertake to bring municipal corporations within 
the ambit of” § 1983 . . . , they are outside of its ambit for 
purposes of equitable relief as well as for damages. The 
District Court was therefore wrong in concluding that it had 
jurisdiction of [plaintiffs’] complaints under § 1343.53

53. Id.
54. The concept of the official-capacity defendant is not unique to section 1983 litigation; 

courts confront it in many contexts. A recent example recognizing this procedural device is 
the elimination of the amount in controversy requirement of 28 U.S.C. § 1331 in actions brought 
against a federal officer sued in his official capacity. See 28 U.S.C.A. § 1331(a) (Supp. 1977). See 
also note 134 infra.

That the official-capacity concept is firmly ensconced in the structure of federal civil procedure 
has not kept some judges from confusing it with personal capacity litigation. Appellate courts have 
often had to remand a case for clarification of whether the lower court meant the defendant to obey 
the judgment in his personal or official capacity. E.g., Burt v. Board of Trustees, 521 F.2d 1201, 
1204-05 (4th Cir. 1975); Incarcerated Men of Allen County Jail v. Fair, 507 F. 2d 281,288 (6th Cir. 
1974); Goode v. Rizzo, 506 F. 2d 542, 548-51 (3d Cir. 1974), rev’d on other grounds, 423 U.S. 362 
(1976).

The Court accordingly remanded for a determination of whether 
jurisdiction could be sustained on some other basis.

Yet there was far less to Kenosha than met the eye. The Court did 
not speak to the subject of suits against officers, and this omission 
created a loophole of sizeable dimensions. To clarify the real thrust of 
Kenosha we must pause to explore some procedural aspects of the 
political section 1983 case. In constitutional tort suits like Monroe 
and Moor, the plaintiff’s goal is to obtain recovery from an officer as 
an individual. Such actions are generally said to proceed against the 
defendant in his personal or individual capacity. But this is not the 
only role that a defendant officer can play in civil rights litigation. In 
cases in which a state or local policy is under attack, it is customary to 
name as the defendant the officer ultimately responsible for 
administering the challenged policy, such as a mayor or a department 
head. His presence in the litigation is essentially nominal. It does not 
depend on his immediate connection with the alleged wrong; he may 
indeed have had absolutely no role in putting the challenged policies 
into effect. He is made a party to the case for a different reason— 
because he has authority to use the machinery of government to take 
any corrective action ordered. It is generally said, therefore, that he is 
sued as a defendant in his official capacity.54
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This contrast in the roles a defendant officer may play becomes 
particularly apparent if he is succeeded in office by someone else. A 
claim for redress of a constitutional tort will proceed against the 
former occupant of the office because the blame, if any, for the wrong 
is considered to rest with him. On the other hand, if the plaintiff’s 
theory is that state or local government policies are unconstitutional, 
the customary and entirely logical practice is to substitute the new 
officeholder for his predecessor in the litigation.55

55. See Fed, R. Civ P. 25(d) (when public officer who is party to action in official capacity dies, 
resigns, or otherwise ceases to hold office, the action does not abate and his successor is 
automatically substituted as a party) Compare Gilligan v. Morgan, 413 U.S. 1, 4-5 (1973) (in suit 
to require state government to revise procedures for operation of National Guard, new Governor 
of Ohio substituted as defendant) with Scheuer v. Rhodes, 416 U.S. 232, 238 (1974) (in suit to 
obtain damages from Governor of Ohio for past maladministration of National Guard, individual 
defendant remained in case despite departure from office).

If a local policy is so intertwined with the personality or methods of a particular officer that his 
replacement raises a question of whether the policy will continue, a court may be obliged to inquire 
if the case is moot. Two recent, unanimous decisions of the Supreme Court reached this result. See 
Mayor of Philadelphia v. Educational Equality League, 415 U.S. 605, 622 (1974) (prospective 
injunctive relief against new mayor impermissible without a finding that he intended to perpetuate 
predecessor’s practices); Spomer v. Littleton, 414 U.S. 514, 520-23 (1974) (remanded for 
mootness determination because state’s attorney charged with discriminatory practices replaced 
by new state’s attorney). See generally Comment, Substitution Under Federal Rule of Civil 
Procedure 25(d): Mootness and Related Problems, 43 U. Chi. L. Rev. 192 (1975). The prospect that 
mootness of this kind may develop does not mean that the suit against the original defendant 
should be regarded in retrospect as an individual-capacity case. If the plaintiff’s goal is to alter 
official policy, the litigation will proceed against whoever occupies the office in question and 
maintains the offensive policy. See Lankford v. Gelston, 364 F.2d 197, 205 n.9 (4th Cir. 1966) 
(action against police commissioner to enjoin department’s search practices). In a true individual
capacity case that seeks compensation out of the original defendant’s pocketfor past injuries, the 
defendant’s departure from office would raise no mootness questions at all, because no 
substitution should occur. See Spomer v. Littleton, 414 U.S. at 520 n.8 (individual-capacity 
aspect of case not affected by defendant leaving office); Comment, supra at 198 & n.29, 199.

56. 209 U.S. 123 (1908).
57. Id. at 156.
58. U.S. Const, amend. XI. The amendment provides that “The Judicial power of the United 

States shall not be construed to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or by Citizens or Subjects of any 
Foreign State.” Id. While the amendment by its terms does not bar suits against a state by its own 
citizens, this additional limitation has been consistently inferred. See generally Edelman v. 
Jordan, 415 U.S. 651, 662-63 (1974).

A suit against officers in their official capacity is for practical 
purposes the same as a suit against the government entity itself. Yet, 
at least in constitutional cases, the law of sovereign immunity 
professes to distinguish between them. In Ex parte Young,56 decided 
in 1908, the Supreme Court held that the attorney general of 
Minnesota could be enjoined from enforcing an allegedly unconstitu
tional state statute.57 Attorney General Young asserted that under the 
eleventh amendment to the Constitution58 Minnesota was immune 
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from suit in federal court unless the state gave its consent. The Court 
responded that insofar as the state purported to confer upon Young 
the power to defy the fourteenth amendment, he could be treated as 
though he were “stripped of his official or representative character 
and . . . subjected in his person to the consequences of his individual 
conduct.”59 Because Young was not regarded as a state representa
tive, the eleventh amendment was no obstacle to the injunction. In the 
seventy years since this case was decided, myriad subsequent cases 
have avoided the bar of sovereign immunity through the same 
analysis.60 Hence, the possibility that the section 1983 municipal 
immunity doctrine could be avoided by a similar pleading device was 
immediately evident at the time of the Kenosha decision.

59. 209 U.S. at 160.
60. One should bear in mind that the defendant who is “stripped of his official capacity” for 

purposes of resolving a claim of governmental immunity is nevertheless an official-capacity 
defendant for nearly every other purpose. Thus, the Advisory Committee’s note to Federal Rule of 
Civil Procedure 25(d) cautions against reliance upon any eleventh amendment concepts in 
defining the scope of the substitution rule. Rather, according to the Committee, Rule 25(d) may be 
used in any suit that is “intrinsically against the government.” See Fed. R. Civ. P. 25(d) & note 
(1961 amendments). See generally K. Davis, Administrative Law Treatise §27.09 (Supp. 
1970).

61. The hypothesis that the Court viewed its holding as inconsequential provides a more 
satisfactory explanation for this summary treatment than the Court’s own justification, which was 
that the nonperson issue was a jurisdictional matter. See 412 U.S. at 511-12. The characterization 
of the Monroe doctrine as a jurisdictional limitation (a characterization not explained in Kenosha 
itself) has been defended on the ground that since municipalities are excluded from section 
1983 they are automatically outside the reach of 28 U.S.C. § 1343(3) jurisdiction, because the lat
ter statute is no broader than the former. See The Supreme Court, 1972 Term, 87 Harv.L. Rev. 55, 
254 n.13 (1973). The equation between the statutes may be sound, see note 1 supra, but the 
conclusion does not follow. Surely Justice Rehnquist did not mean to intimate that whenever the 
Supreme Court suspects that a plaintiff may not have stated a cause of action under section 1983 
for some reason not argued in the briefs the Court is obliged to raise the point on its own motion 
because of “jurisdictional” limitations. In any event, the strained reasoning underlying this aspect 
of Kenosha was confined to its particular context a few years later. In a suit founded on the 
Constitution and 28 U.S.C. § 1331, a school board asserted the municipal immunity defense for 
the first time when in the Supreme Court and the Court held that the point had not been timely 
raised. See Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 278-79 (1977).

62. Justice Douglas wrote a brief dissent in Kenosha. He suggested that the Sherman 
amendment debates could indicate that the proposal had been rejected primarily because of 
policy considerations relating to its possible fiscal impact, rather than because of constitutional 
constraints. 412 U.S. at 516-20 (Douglas, J., dissenting). The Court’s failure to answer this 

Furthermore, the opinion contained internal evidence that suits 
resembling Kenosha could still be entertained when plaintiffs joined 
responsible city officials as named defendants, rather than naming 
only the city itself. First, the Court appears to have thought the case 
quite inconsequential. Justice Rehnquist’s opinion raised the 
municipal immunity issue sua sponte61 and disposed of it quickly, 
almost cursorily, with the concurrence of all but one of the Justices.62 
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Secondly, the state attorney general had intervened in the proceed
ings below, and the Court remanded with a suggestion that the district 
court consider the jurisdictional questions presented by his interven
tion.63 The implication was that if these jurisdictional questions could 
be satisfactorily resolved, an equivalent to the original injunction 
could be granted against the attorney general. Thus, plaintiffs had 
been thrown out of court not because they raised an issue outside the 
cognizance of section 1983, but because of a “gross pleading error.”64

argument can perhaps be explained by the fact that the House rejection of the Sherman 
amendment was undeniably based in large measure on constitutional theory. See notes 28-43 
supra and accompanying text.

63. 412 U.S. at 514. One difficulty raised by the attorney general’s intervention was that if he 
were the only remaining defendant, and if the district court were to find that he actually played an 
insignificant role in implementing the license renewal statute, the case would not have been within 
the jurisdiction of a three-judge district court. See Moody v. Flowers, 387 U.S. 97, 102 (1967) 
(nominal joinder of state officer who does not effectively enforce or execute statute insufficient 
basis for three-judge court jurisdiction). This in turn would have meant that the Supreme Court 
lacked jurisdiction over the appeal. Id. at 101.

64. Cf. Tribe, supra note 13, at 687 (employing the same phrase to describe naming a state as 
defendant in suit subject to sovereign immunity doctrine). Although no proceedings on remand in 
Kenosha are reported, one can guess what would have happened by examining Manos v. City of 
Green Bay, 372 F. Supp. 40 (E.D. Wis. 1974), a case with essentially identical facts decided 
several months later. Chief Judge Reynolds, who had written the lower court opinion in Kenosha, 
allowed plaintiff to add the individual city council members as defendants and sustained 
jurisdiction on the authority of Ex parte Young. Id. at 44-45, 44 n.7; accord, Page v. City of 
Jackson, 398 F. Supp. 263, 265 (N.D. Ga. 1975) (liquor license revocation case; same 
jurisdictional holding).

65. 503 F.2d 263 (3d Cir. 1974).
66. Id. at 266-67. This hypothetical standard would have been consistent with personal 

capacity suits against officers who executed existing state policies. Yet recovery in such suits 
would be exceedingly unlikely because of the official-immunity doctrine. See notes 209-11 infra 
and accompanying text.

The lower courts were quick to perceive and exploit the loophole in 
the holding of Kenosha. As the Third Circuit pointed out in Rochester 
v. White,65 other strong reasons justified holding that Kenosha had not 
foreclosed suits against officers in their official capacity. To have 
allowed officers to rely on the municipal immunity doctrine whenever 
they implemented city policy would have meant that section 1983 
could be used only when they exceeded the scope of their authority. 
The court noted that it would be peculiar statutory construction to say 
that section 1983, addressed by its language to action “under color of 
state law,” was applicable only to those who broke state law.66 Faced 
with the suggestion that section 1983 should no longer apply to 
political cases but should serve only as a vehicle for curing ultra vires 
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constitutional torts, every one of the other circuits hearing section 
1983 cases agreed with the Third.67

67. See, e.g., Gay Students Org. v. Bonner, 509 F.2d 652, 656 (1st Cir. 1974) (suit against 
Governor and state university officials who had barred gay functions); Wright v. Chief of Transit 
Police, 527 F.2d 1262, 1263 (2d Cir. 1976) (per curiam) (suit against transit police officers who 
had banned distribution of Socialist newspaper in subway); Harper v. Kloster, 486 F.2d 1134, 
1137-38 (4th Cir. 1973) (class action by firemen against fire commissioner for discriminatory 
hiring practices); United Farmworkers v. City of Delray Beach, 493 F.2d 799, 802 (5th Cir. 1974) 
(individuals, but not city, are permissible defendants in suit challenging racially motivated water 
allocation); Greene v. City of Memphis, 535 F.2d 976,979 (6th Cir. 1976) (suit against mayor and 
city council chairman for closing street to benefit white residents); Fitzgerald v. Porter Memorial 
Hosp., 523 F.2d 716, 718-19, 718 n.7 (7th Cir. 1975) (hospital officials permissible defendants in 
suit challenging hospital policy barring fathers from delivery room), cert, denied, 425 U.S. 916 
(1976); Bramlet v. Wilson, 495 F.2d 714, 716-17 (8th Cir. 1974) (suit against school board 
members challenging corporal punishment policy); Gray v. Union County Intermediate Educ. 
Dist., 520 F.2d 803, 805 (9th Cir. 1975) (suit against school superintendent and school board 
members to contest dismissal of teacher for failure to cooperate with welfare department); 
Powers v. Mancos School Dist., 539 F.2d 38, 39 (10th Cir. 1976) (by implication) (suit against 
school board members for dismissal of teacher in violation of free speech guarantees). This 
consensus among the 10 numbered circuits can be considered a unanimous judgment because 
section 1983 does not apply to District of Columbia officials. See District of Columbia v. Carter, 
409 U.S. 418, 419 (1973) (District of Columbia not a state or territory within meaning of section 
1983).

68. See, e.g., Elrod v. Burns, 427 U.S. 347,350 (1976) (Republican employees of sheriff’s office 
sued sheriff alleging they had been fired for refusal to join Democratic party); Gilmore v. City of 
Montgomery, 417 U.S. 556, 565-66 (1974) (officials’ assignment of public park to exclusive use of 
all-white private school unconstitutional); Mayor of Philadelphia v. Educational Equality League, 
415 U.S. 605, 609 (1974) (suit against mayor and nominators of panel for failure to select school 
board candidates reflecting makeup of oommunity).

69. 426 U.S. 341 (1976).
70. Id. at 343 n.l.
71. 426 U.S. 283 (1976).

The Supreme Court’s own behavior after Kenosha gave additional 
proof that it had not meant to announce a substantive limitation on 
section 1983 liability. The Court routinely continued reaching the 
merits in section 1983 cases in which a municipal officer was sued in 
his official capacity.68 If Kenosha was intended to have practical 
significance, these cases should have been held jurisdictionally 
defective—but the nonperson rule was not mentioned.

Eventually, the Supreme Court began to follow the course marked 
by the circuits and directly confronted the emptiness of Kenosha. In 
Bishop v. Wood69 a policeman sued a city and its police chief for 
reinstatement. The Court noted that the city was not a proper 
defendant because of the immunity rule,70 71 yet considered the case 
against the chief in his official capacity. In City of Charlotte v. Local 
660, International Association of Firefighters’’1 a municipal workers 
union sued to require the city of Charlotte to withhold union dues 
from its employees’ paychecks. The Court held that the lower court 
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lacked jurisdiction over the city and the city council, but “unques
tionably” had jurisdiction over the individual members of the 
council.72 In other words, to seek to require each member of the 
council individually to acquiesce as a council member in the 
withholding of dues was permissible; to seek to require the council to 
do the same thing was impermissible. The Court did not pause to 
explain what conceivable interests could be furthered by such a ruling.

72. Id. at 284 n.l.
73. The statute expressly allows a suit in equity to redress breaches of federal rights in some 

instances. Assuming that states enjoy the same nonperson status as cities, it would be difficult to 
give any meaning to the “suit in equity” language if both governmental entities and their 
responsible officials were held to be immune from section 1983 liability. See The Supreme Court, 
1972 Term, supra note 61, at 260.

74. See Globe, supra note 25, app. at 314 (remarks of Rep. Burchard) (“What more 
appropriate legislation for enforcing a constitutional prohibition upon a State than to compel 
State officers to observe it? Its violation can only be consummated through the officers by whom 
it acts.”).

75. See, e.g., Hague v. CIO, 307 U.S. 496, 515-16 (1939) (ordinance restricting leasing of hall 
without permit held infringement of freedom of assembly); Truax v. Raich, 239 U.S. 33, 41-42 
(1915) (law placing quota on hiring of aliens unconstitutional).

76. See The Supreme Court, 1972 Term, supra note 61, at 261-62. Some have suggested that 
when the responsibility for an unconstitutional practice is so diffused through a governmental 
entity that one cannot fairly attribute it to any particular individuals, a bar against fastening 
liability on the collective unit might preclude any relief at all. Id. at 261; Comment, Suing Public 
Entities Under the Federal Civil Rights Act: Monroe v. Pape Reconsidered, 43 U. COLO L. Rev. 105, 
105-06 (1971); cf. D. Currie, Federal Courts 626 (2ded. 1975) (similar problems encountered 
in early sovereign immunity cases). It does not seem that courts have in fact been stymied by this 
supposed obstacle. See Lankford v. Gelston, 364 F.2d 197,205 (4th Cir. 1966) (injunction against 
police commissioner whose officers had conducted 300 illegal searches in 19 days from 
conducting searches based on uncorroborated tips). In the federal system, injunctions may bind 
not only named parties but “their officers, agents, servants, employees, and attorneys, and . . . 
those persons in active concert or participation with them who receive actual notice of the order by 
personal service or otherwise.” Fed R. Civ P. 65(d). Given these standards, one would expect an 
injunction against city officers to be as effective as one against a city itself. See Pitrone v. 
Mercadante, 420 F. Supp. 1384, 1390 n.15 (E.D. Pa. 1976) (no cause for concern that personnel 

What are we to make of these developments? The Kenosha decision 
was sound to the extent that it did not preclude complaints drafted in 
the Young mold as appropriate instruments for invoking section 1983. 
Relief in such cases was not only supported by the language73 and 
legislative history74 of the statute, but had actually been granted in 
numerous earlier section 1983 cases that had been pleaded differently 
than Kenosha but that were indistinguishable in principle.75 Yet the 
holding that cities are never suable under section 1983 has not been 
wholly lacking in significance. First, the nature of the Kenosha 
pleading loophole puts a premium on finding the right officer or 
officers to name as defendants,76 and plaintiffs’ attorneys sometimes 
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have underestimated that task.77 Secondly, the expansiveness of the 
Court’s language on the immunity doctrine has perhaps encouraged 
lower courts to extend the doctrine in new and unwarranted 
directions.78

changes might render injunctive relief ineffectual, because court would look with disfavor on any 
actions of officials inconsistent with rulings).

The law on this point might appear to have been changed by Rizzo v. Goode, 423 U.S. 362 
(1976). In holding that the plaintiffs had not proved municipal liability warranting judicial 
restructuring of the Philadelphia police department, the Court pointed out that the supervisory 
officers subjected to the district court injunction had not been shown to have played any 
affirmative part in their subordinates’ infringements of fourth amendment rights. Id. at 375-77; 
see notes 224-26 infra and accompanying text. But in a case in which the Court’s demanding 
criteria for liability are met, Rizzo would apparently not preclude injunctive relief against any 
officer possessing authority to rectify the municipal violation. To hold, as part of the law of 
remedies, that no public officer can be enjoined in his official capacity unless he has been 
personally involved in the government’s unconstitutional conduct would call into question a 
staggering numberof past cases brought against department heads. Governors, and mayors whose 
administrations have issued regulations without their personal participation. Challenges to 
welfare regulations brought against the Secretary of Health, Education and Welfare are a familiar 
example. This standard also would cast a shadow over the practice of substituting successor 
officers as defendants under Federal Rule of Civil Procedure 25(d). See note 55 supra. It should be 
noted that the Court was careful in Rizzo to distinguish Lankford v. Gelston, in which some high- 
ranking officers had furthered the illegal practices but the named defendants had not.

77. See Abbott v. Thetford, 534 F.2d 1101, 1103 (5th Cir. 1976) (en banc) (Clark. J., 
concurring) (probation officer denied relief when he sued judge who had recommended his firing 
but omitted from complaint name of commission that had power to reinstate), cert, denied, 91 S. 
Ct. 1598 (1977); Singleton v. Vance County Bd. of Educ., 501 F.2d 429, 433 (4th Cir. 1974) (per 
curiam) (court lacked jurisdiction over teacher’s reinstatement action when only named defendant 
was board of education). This problem, however, has been mitigated by the willingness of some 
courts to permit late amendment of a complaint for the purpose of curing jurisdictional defects, as 
permitted by 28 U.S.C. § 1653 (1970). See, e.g., Rotolo v. Borough of Charleroi, 532 F.2d 920,921 
(3d Cir. 1976) (per curiam) (plaintiff allowed to amend complaint after trial court dismissal for 
failure to satisfy section 1983 “person” requirement); Goode v. Rizzo, 506 F.2d 542, 546 (3d Cir. 
1974) (complaint informally amended at pretrial hearing), rev’d on other grounds, 423 U.S. 362 
(1976). Often a civil rights suit will proceed for months or years before anyone notices that the only 
named defendant is a nonperson. In this circumstance, permitting the plaintiff to substitute the 
proper official is the fairest course. The defendant will ordinarily be in no position to claim 
prejudice, because any substitution would not significantly affect the substantive issues in the 
case. Cf. Harkless v. Sweeny Independent School Dist., 554 F.2d 1353, 1359 (5th Cir. 1977) 
(abuse of discretion not to allow plaintiffs to cure Kenosha defect by adding claim under 42 U.S.C. 
§1981).

78. One such expansion is the invocation of the Monroe doctrine to shield municipalities from 
liability under other statutes such as42U.S.C. §1981 (1970). See, e.g., Johnson v. City of Albany, 
413 F. Supp. 782, 787 (M.D. Ga. 1976) (city dismissed as defendant in section 1981 suit 
challenging discriminatory employment practices); Bennett v. Gravelle, 323 F. Supp. 203, 215-16 
(D. Md.) (members of sanitary commission, acting in official capacities, were extensions of 
municipal agency and not “persons” within sections 1981 and 1983), aff'd on other grounds, 451 
F.2d 1011 (4th Cir. 1971), cert, dismissed, 407 U.S. 917 (1972). Sections 1981 and 1983 create 
wholly different causes of action, and the sounder position that Monroe is inapplicable to section 
1981 actions is gaining in the courts. See Sethy v. Alameda County Water Dist., 545 F.2d 1157, 
1160 & n.5 (9th Cir. 1976) (nonperson rule inapplicable to section 1981 suit); Campbell v. 
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Most important, the Court, having given back with its left hand 
most of what it had taken away with its right, has yet to clarify the 
tangible import of the municipal immunity doctrine. Kenosha was an 
exercise in formalism; only Monroe and Moor had substantive signifi
cance. Yet the latter two cases are factually similar and provide lower 
courts with little guidance in other situations. The circuits’ divergent 
responses to this dilemma will next be examined.

PROBING THE LIMITS OF OFFICIAL-CAPACITY RELIEF

Muzquiz: The Problem Stated. Even as the courts have
reduced Kenosha to triviality on its own facts,79 they have avoided its 
total eradication. They understandably feel that beyond some point 
the device of circumventing the nonperson rule by naming an officer in 
one’s complaint will not work. Carried to its extreme, the device would 
allow recovery against a municipality on facts identical to those of 
Monroe. Suppose that Monroe had named Mayor Daley of Chicago as 
a defendant. Could Monroe then have sought a ruling that the mayor 

Gadsden County Dist. School Bd., 534 F.2d 650, 653-55 (5th Cir. 1976) (same); Raffety v. Prince 
George’s County, 423 F. Supp. 1045, 1058-62 (D. Md. 1976) (same).

Probably the most bizarre extension of the Monroe doctrine is the Fifth Circuit’s decision that a 
city is not a person for section 1983 purposes even if it is suing as a plaintiff. See City of Safety 
Harbor v. Birchfield, 529 F.2d 1251,1253 (5th Cir. 1976). The word “person” does indeed appear 
twice in section 1983, once referring to those who may sue and once referring to those who may be 
sued. But only in Birchfield has Justice Douglas’ rhetorical flourish of nonpersonhood been 
invoked with such complete disregard for the origins of the doctrine—i.e., the unwillingness of 
Congress to make cities liable in certain situations. The Birchfield court sought to buttress its 
position by referring to a lengthy line of early cases holding that a municipality, being a creature of 
the state, enjoys no federal constitutional rights against “the will of its creator.” Id. at 1254-55. 
See generally Williams v. Mayor of Baltimore, 289 U.S. 36, 40 (1933) (city may not invoke 
privileges and immunities clause against state statute); City of Trenton v. New Jersey, 262 U.S. 
182,188 (1923) (city cannot assert contract clause orfourteenth amendment claims against state). 
One would have thought, however, that these cases only meant that cities usually will not be 
entitled to recover on the merits in a section 1983 case. It is something else to say that cities should 
be ousted from federal court before the merits are ever reached. It is not hard to imagine 
circumstances in which the rule of Williams and Trenton would not be controlling on the 
constitutional issue. For instance, what if a city asserted its alleged right not against the state 
creating it but against a neighboring state, or perhaps a nearby city? Cf. Township of River Vale v. 
Town of Orangetown, 403 F.2d 684, 686 (2d Cir. 1968) (New Jersey township had standing to sue 
New York township for due process violation when latter rezoned border area).

79. See Freitag v. Carter, 489 F.2d 1377 (7th Cir. 1973); note 64 supra. In Freitag it was held 
that the Chicago Public Vehicle License Commission had violated plaintiff’s procedural due 
process rights in the course of denying him a chauffeur’s license. The defendants were the City of 
Chicago and the commissioner of the department. The court dismissed as to Chicago because of 
Kenosha, but directed relief against the commissioner without intimating that the municipal 
immunity doctrine had any further relevance to the case. Id. at 1384. See also Dixon v. Love, 97 S. 
Ct. 1723,1729 (1977) (driver’s license revocation upheld against due process challenge; case was 
presumably brought under section 1983, although basis of jurisdiction not identified in opinion).
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was under a duty to authorize a payment from the city treasury in 
order to make the plaintiff whole? Unless one takes the improbable 
view that the Court is prepared to accept a total circumvention of 
Monroe's substantive result,80 a question of line drawing naturally 
arises.

80. The most recent testimony to the Court’s determination to leave Monroe intact is provided 
by Aldinger v. Howard, 427 U.S. 1 (1977). In Aldinger a discharged county clerical worker brought 
a section 1983 suit for reinstatement and damages against the government officer for whom she 
had worked. She also added to her complaint a damage claim under state law against the county. 
The trial court dismissed the claim against the county. On appeal the Supreme Court approved 
the dismissal, holding that a nonperson may not be brought into a section 1983 case in federal 
court by way of pendent party jurisdiction. Id. at 17-19. In reaching its holding the Court relied 
primarily on the Monroe doctrine in reasoning that:

Parties such as counties, whom Congress excluded from liability in § 1983, and 
therefore by reference in the grant of jurisdiction under § 1343(3), can argue with a 
great deal of force that the scope of that “civil action” over which the district courts 
have been given statutory jurisdiction should not be so broadly read as to bring them 
back within that power merely because the facts also give rise to an ordinary civil 
action against them under state law.

Id. at 17.
In a sense, Aldinger was a logical extension of Moor v. County of Alameda, 411 U.S. 693 (1973). 

There an attempt to treat 42 U.S.C. § 1988 as a sort of pendent party jurisdiction statute failed, 
partly because of the supposed lessons of the legislative history. See notes 46-50 supra and 
accompanying text. Although Justice Brennan’s dissent in Aldinger quoted numerous passages 
from the debates demonstrating that Congress had recognized its power to create federal court 
jurisdiction over state law claims against municipalities, 427 U.S. at 26-29, this argument would 
have been equally cogent in Moor, a decision he had joined, hi each case the Court’s result might 
be defended on the ground that the decisive consideration was not what Congress thought it could 
do, but what Congress actually intended. The Court’s reading of history in Aldinger may have been 
almost recklessly speculative, see Note, Aldinger v. Howard and Pendent Jurisdiction, 77 Coi.I M. 
L. Rev. 127, 145-46 (1977), but it was not clearly wrong—certainly no more so than that in Moor.

In a more fundamental sense, Aldinger was a bolder stroke. In Moor the trigger for an 
examination of the municipal immunity rule had been the express language of 42 U.S.C. § 1988 
forbidding a court to borrow state laws that were “inconsistent with the . . . laws of the United 
States.” In Aldinger, however, nothing required the Court to consult the history of the underlying 
jurisdictional statute to determine what kind of pendent jurisdiction it could sustain. Pendent 
jurisdiction had never been subjected to such analysis, and the Court’s refusal to resolve the 
controversy on more practical rounds is not easy to justify. Cf. Monroe v. Pape, 365 U.S. 187, 
247 n.73 (1961) (Frankfurter, J., dissenting) (application of pendent jurisdiction doctrine to 
section 1983 should not depend on principles unique to that statute). Moreover, as the dissent 
argued, the Court’s analysis borders on the tautological, because every pendent party 
jurisdiction question involves a claim as to which Congress has refused to confer federal 
jurisdiction. 427 U.S. at 23 (Brennan, J., dissenting).

The implications of Aldinger are apparent. If the Court were to permit Monroe to be 
circumvented through the device of suing an officer, it would be countenancing an even more 
direct evasion of the nonperson doctrine than Ms. Aldinger proposed. At least she had relied on a 
presumably valid state cause of action; if the loophole were extended to its fullest limit, a plaintiff 
could rely on exactly the same cause of action that Monroe rejected. Although it is not 
inconceivable that the Justices will accept that result, the more fruitful question is probably how 
the Court will preserve Monroe, not whether it will.
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The Fifth Circuit attempted to draw those lines in Muzquiz v. City of 
San Antonio,31 an action by former San Antonio firemen and 
policemen to recover their mandatory contributions to a city pension 
fund. A Texas statute specifically barred such a refund. Plaintiffs, 
seeking declaratory and injunctive relief against the statute as well as 
a refund, sued the city, the pension fund board of trustees, and the 
individual trustees. Before reaching the merits the court had to decide 
whether the pension fund and its individual board members were 
“persons” under section 1983.81 82

81. 520 F.2d 993 (5th Cir. 1975), rev’d on rehearing en banc, 528 F.2d 499 (5th Cir. 1976), 
petition for cert, filed, 44 U.S.L.W. 3057 (U.S. May 27,1976) (No. 75-1723), noted in 41 Miss. L. J. 
798 (1976) and 55 Texas L. Rev. 501 (1977).

82. Id. at 995-96.
83. Id. at 998. As to the pension fund itself, the court held that the fund had none of the 

attributes of a political subdivision and was performing an essentially private function that 
could have been performed by a private institution at the city’s discretion, and therefore was 
not enough like a municipality to invoke municipal immunity. Id. This position was reversed 
on rehearing en banc. See 528 F.2d 499, 500 (1976). The majority adopted the rationale 
of Judge Godbold’s dissent from the panel’s decision, which stressed the close ties between the 
pension fund and the city. See 520 F.2d at 1004-06 (Godbold, J., dissenting).

84. 520 F.2d at 999; see notes 56-60 supra and accompanying text.
85. 520 F.2d at 999; see note 53 supra and accompanying text.
86. 520 F.2d at 1009 (Godbold, J., dissenting).

The panel, speaking through Judge Tuttle, had little difficulty 
concluding that the nonperson rule formed no obstacle to the suit. 
The court noted that the individual trustees were certainly “persons” 
in the ordinary sense of the word, and that the Supreme Court’s 
opinions had never suggested that a human being should be 
considered anything else.83 The court also relied on recent section 
1983 cases in which officers had been enjoined in their official 
capacity under the theory of Ex parte Young.84 Directing the pension 
fund trustees to refund the money to the plaintiffs if it were shown 
that the funds had been unconstitutionally withheld would be a simple 
extension of that theory. Indeed, as the court remarked in a 
particularly ingenious turn of argument, Kenosha specifically stated 
that application of the section 1983 person rule did not turn on the 
nature of the relief sought.85

In a lengthy dissenting opinion, Judge Godbold rejected the 
majority’s reliance on Kenosha, correctly noting that the Supreme 
Court’s disapproval of distinctions based on the nature of relief 
sought applied only in situations in which a municipal corporation was 
the named defendant.86 His view was that when the named defendant 
was an officer sued in his official capacity, such distinctions were not 
only permissible but essential. Looking to Monroe and Moor for 
guidance, he argued that the congressional preference for municipal 



1977] Section 1983 Municipal Immunity 1507

immunity recognized and enforced in those cases would be totally 
undercut if an award from a city treasury could be secured by the 
simple device of joining a nonculpable officer as a party defendant.87 
Thus, acknowledging the need to protect municipal funds, the dissent 
maintained that the Kenosha loophole should be confined to suits for 
injunctive and declaratory relief, while claims for monetary relief 
should be rebuffed regardless of whether a city or a city officer in his 
official capacity was the named defendant.88

87. Id. at 1007-08.
88. Id. at 1006-10.
89. 415 U.S. 651 (1974).
90. Id. at 656-58.
91. Id. at 663.
92. Id. at 677.
93. 520 F.2d at 1008 (Godbold, J., dissenting).

In protesting the majority’s refusal to penetrate the official-capacity 
pleading device and to recognize Monroe as controlling, Judge 
Godbold found his principal case support in Edelman v. Jordan,89 
decided by the Supreme Court in 1974. In Edelman the plaintiffs were 
Illinois welfare recipients whose benefits had been cut off under a 
state regulation that the district court had found illegal. The named 
defendants, individual Illinois welfare officials, resisted repayment of 
the wrongfully withheld funds by invoking the sovereign immunity 
guarantee of the eleventh amendment. Plaintiffs there relied upon the 
holding of Ex parte Young.90 The Supreme Court held that Young did 
not authorize a federal court to grant retroactive money awards from 
the treasury of a nonconsenting state. The Court observed that a 
lengthy line of eleventh amendment precedents established that a suit 
against the state for monetary recovery is barred by the amendment 
even if the nominal defendants are officials rather than the state 
itself.91 The Court then said that Young would overcome the eleventh 
amendment only insofar as a plaintiff sought prospective injunctive 
relief, together with “ancillary” expenditures from the state treasury 
occasioned by that relief. When retroactive or compensatory 
monetary awards were at stake, however, the Court would cast aside 
the Young doctrine as a fiction and treat the official’s liability as 
tantamount to an imposition of liability upon the state itself.92 By 
analogy to Edelman, Judge Godbold cautioned that the court need not 
“put on blinders to avoid seeing” the municipal liability sought in 
Muzquiz.93
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On rehearing en banc,94 the Fifth Circuit reversed the panel on the 
jurisdictional issue, substantially adopted Judge Godbold’s dissent, 
and went a step further towards superimposing Edelman onto the 
municipal immunity doctrine. The en banc court reasoned that 
because the Texas statute in controversy merely stated that plaintiffs 
could not recover, any injunctive or declaratory relief against it 
would be equivalent to a ruling that plaintiffs should receive their 
refunds. Thus, even injunctive or declaratory relief against the 
statute—a remedy that in most circumstances would have been 
viewed as well within the Kenosha loophole for official-capacity 
suits—was barred by what the court perceived to be a general policy 
against decrees that, in practice, extracted compensatory monetary 
relief from an entity protected by the nonperson rule of Monroe.95

94. 528 F.2d 499 (5th Cir. 1976) (en banc),petition for cert, filed, 44 U.S.L.W. 3057 (U.S. May 
27,1976) (No. 75-1723). Responding to Judge Tuttle’s contention that it would be incongruous to 
consider the pension fund trustees to be “persons” in injunction suits but “nonpersons” in 
damage suits, the en banc court stated that its holding did not make the defendants’ status as 
persons under section 1983 vary on the basis of the relief sought, but merely cast aside the fiction 
that it was the individual, rather than the state, against whom relief was sought. Id. at 500-01.

95. Id. at 501.
96. See Maria Santiago v. Corporación de Renovación Urbana y Vivenda, 554 F.2d 1210,1212 

(1st Cir. 1977) (dictum) (tension that shaped state sovereign immunity doctrine is also shaping 
municipal immunity under section 1983; officials sued in official capacity are immune only when 
action seeks monetary relief); Monell v. Department of Social Servs., 532 F.2d 259, 265-67 (2d 
Cir. 1976) (employees forced to take unpaid pregnancy leave could not recover damages for 
backpay in suit against city officials when damage award would be paid from city funds), cert, 
granted, 429 U.S. 1071 (1977) (No. 76-1914). Monell collects a number of district court opinions 
to the same effect. See id. at 266 n.7.

Edelman and the Eleventh Amendment Analogy. Upon first
inspection, the solution finally adopted by the Fifth Circuit in Muzquiz 
appears to be quite plausible. There is appealing symmetry in a rule 
that the Monroe doctrine protects municipal officers from liability in 
official-capacity suits under the same circumstances in which the 
eleventh amendment would protect state officers. It also may be 
reasonably thought that because Kenosha has been circumvented by 
means of an eleventh amendment precedent—Ex parte Young—the 
Supreme Court’s expansive approach to that amendment in Edelman 
should likewise apply to the nonperson rule. In addition to Muzquiz, 
the majority of courts that have considered the issue have followed 
this course.96

Elegant though it may appear, this solution has a number of 
significant flaws. In its reliance upon Edelman, it overlooks the 
Court’s implicit repudiation of some of the very premises that make 
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the equation among various types of governmental immunities appear 
attractive. The Court’s opinion in Edelman is very carefully drafted, 
and a close reading reveals some strikingly modem features in its 
analysis. Prior to Edelman courts traditionally had said that sovereign 
immunity bars a decree that is “in substance, sought against the 
state”97 even if an officer is the nominal defendant. But it had long 
been an open secret that this “party-in-fact” analysis, as it has 
sometimes been called, does not even remotely describe reality, 
because suits that are entertained by virtue of the Young doctrine 
most certainly do run “against the state” in practical effect.98 By 
1974, after a generation of desegregation decrees, reapportionment 
decisions, and other judicial orders having profound effects on state 
governments, the incongruity was especially apparent.99 In Edelman 
Justice Rehnquist pointed the way out of this conceptual labyrinth by 
minimizing any invocation of the time-honored cliche that suits will be 
barred if they operate against a sovereign entity.100 This termi
nological omission was such a departure from the language of 
earlier opinions that it can only have been deliberate.101 Edelman 
recognized, implicitly but unmistakably, that Young is not inherently 
limited by some stopping point beyond which its logic is untenable; on 
the contrary, the basic conception can be carried as far as one 

97. E.g., Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299, 304 (1952); Murray v. Wilson 
Distilling Co., 213 U.S. 151, 167-70 (1909); In re Ayers, 123 U.S. 443, 487-88 (1887).

98. “It is thus in my opinion false to ask as an abstract analytic question whether such and such 
a proceeding is really a suit against the state. The question is to be answered, as it has over the 
centuries for the most part been answered, in terms of our legal tradition.” Jaffe, Suits Against 
Governments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 28-29 (1963). See also K. 
Davis,supra note 60, § 27; C. Jacobs.TheEleventh Amendment andSovereignImmunity 156- 
60 (1972); Block, Suits Against Government Officers and the Sovereign Immunity Doctrine, 59 
Harv.L. Rev. 1060, 1079-81 (1946).

99. In fact, it had become established that in appropriate cases federal courts could use section 
1983 as the basis for striking down illegal aspects of a state’s welfare system. See, e.g., Hagans v. 
Lavine, 415 U.S. 528, 535-36 (1974); Rosado v. Wyman, 397 U.S. 397, 403 (1970).

100. Justice Rehnquist employed the phrasing only once. See 415 U.S. at 663 (quoting Ford 
Motor Co. v. Department of Treasury, 323 U.S. 459, 464 (1945)).

101. The Court has largely avoided resorting to party-in-fact language in its post-Edelman 
opinions on the eleventh amendment. See Milliken v. Bradley, 97 S. Ct. 2749, 2761-62 (1977). In 
Scheuer v. Rhodes, however, the Court reverted to earlier usages, reciting that the eleventh 
amendment bars suits against a state “when it is the party in fact,” and that “the doctrine of Ex 
parte Young is of no aid to a plaintiff seeking damages from the public treasury.” 416 U.S. 232, 
237-38 (1974) (Burger, C.J.). Yet Scheuer was not the kind of case in which the Court would have 
felt prompted to address the sovereign immunity question rigorously. The plaintiffs were simply 
seeking damages from the pockets of individual officers. In fact, the reliance in Scheuer on the 
Young-Edelman distinction was entirely superfluous. There was no need to treat the defendant 
officers as though they were “stripped of their official representative character” within the 
meaning of Young, because in a literal and straightforward sense they were being sued only in their 
personal capacities.
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chooses.102 In deciding that federal courts may not order retroactive 
monetary awards from a nonconsenting state’s treasury, Edelman 
never suggested that such decrees “really” affect the state in a sense 
that injunctive decrees do not. Rather, the Court simply ruled that the 
plaintiffs claim, however pleaded, should not be allowed to override 
the specific restraints that traditionally have been associated with the 
eleventh amendment.103 Thus, Edelman provides scant support for 
the view of some observers 104 that the party-in-fact concept has some 
unitary meaning that can readily be transplanted into the section 1983 
context.

102. The flexibility imparted by this conceptual shift laid the groundwork for the innovative 
decision in Edelman that, even within a single case, certain kinds of relief may be precluded by the 
eleventh amendment while other kinds may not be. See Fitzpatrick v. Bitzer, 427 U.S. 445, 459 
(1976) (Stevens, J., concurring) (recognizing Edelman as acknowledging federal jurisdiction but 
restricting the kind of relief); Abernathy, Sovereign Immunity in a Constitutional Government: The 
Federal Employment Discrimination Cases, 10 Harv. C.R.-C.L. L. Rev. 332,346-47 (1975). Sucha 
holding would have been difficult to achieve if the Court had approached the sovereign immunity 
issue by asking whether plaintiffs were or were not suing the state.

103. Apart from its avoidance of “party-in-fact” language, the Edelman opinion contains other 
internal evidence that the historical force of the eleventh amendment, rather than inherent limits 
in the logic of Young, is the key to the holding. In building its argument the Court first explicated 
“the rule . . . that a suit by private parties seeking to impose a liability which must be paid from 
public funds in the state treasury is barred by the Eleventh Amendment.” 415 U.S. at 663. Only 
later did the Court distinguish the Young line of cases. Id. at 663-70. Still another indicator of the 
Court’s emphasis may be seen in its strict adherence to eleventh amendment precedents; there 
was no mention of factually similar cases dealing with the sovereign immunity defenses of the 
United States. See Mine Safety Appliances Co. v. Forrestal, 326 U.S. 371, 374-75 (1945) (lack of 
governmental consent bars suit designed to prevent federal treasury from terminating contract 
payments to plaintiff even if such termination would be unconstitutional).

104. E.g., Bennett v. Gravelie, 323 F. Supp. 203, 211 (D. Md.),a/7’d on other grounds, 451 F.2d 
1011 (4th Cir. 1971), cert, dismissed, 407 U.S. 917 (1972); 54 N.C.L. Rev. 1062, 1071 (1976).

105. One superficially plausible theory suggests that the supremacy of federal law requires 
assurance that states will comply in the future with the Constitution as federal courts construe it; 
compensating the individual victims of the state’s past transgressions, the argument continues, is 
less vital to the preservation of federal authority. See Maria Santiago v. Corporación de 
Renovación Urbana y Viviendo, 554 F.2d 1210,1212 (1st Cir. 1977); Note, Attorneys 'Fees and the 
Eleventh Amendment, 88 Harv. L. Rev. 1875, 1881 (1975). Under this interpretation, the 
principal vice of the award reviewed in Edelman was that it would have been compensatory, not 
that it would have been monetary; a corollary of the theory would be that compensatory injunctive 
relief (for example, reinstatement of a discharged employee or restoration of wrongfully seized 
property) may also be unavailable from state governments. The factual assumptions underlying 
this theory are frail: the threat of compensatory relief liability may be just what is needed to assure 
that states will not carelessly or even willfully breach their federal obligations. See Edelman v. 
Jordan, 415 U.S. 651,691-92 (1974) (Marshall, J., dissenting) (Court’s holding leaves no effective 
deterrent against future state defiance of federal requirements of welfare program). Moreover, the 
line separating prospective compliance from retroactive compensation is a blurry one, because the 
states’ prospective responsibilities under the fourteenth amendment have sometimes been 

My reference to eleventh amendment tradition in the foregoing 
explanation is deliberate. For although some have tried to justify or 
explain the Edelman rule on policy grounds,105 the Court itself largely 



1977] Section 1983 Municipal Immunity 1511

eschewed any such effort.106 Instead, Justice Rehnquist built his 
argument on the thesis that state sovereign immunity had been 
recognized since the early years of the Republic and had acquired a 
fairly well-defined historical meaning.107 Now, a constitutional 
principle is not necessarily to be condemned simply because it is a 
product of history. At the same time, the rationale of Edelman, does 
provide a framework for resolution of the issue with which this article 
is concerned. An argument that eleventh amendment analogies should 
provide the key to the limits of Monroe assumes that the background 
of section 1983’s municipal immunity rule dictates the same remedial 
restraints as does its constitutional counterpart. That is to say, it 

defined to include a duty to rectify the consequences of their past violations. See Note, supra at 
1880.

The latter point was nicely illustrated by Milliken v. Bradley, 97 S. Ct. 2749 (1977). The Court 
approved a lower court order requiring the state of Michigan to help pay for remedial reading 
programs in Detroit as a form of redress for the state’s participation in the maintenance of a dual 
school system in that city. Chief Justice Burger, writing for a unanimous Court, rejected an 
eleventh amendment challenge on the ground that the decree would operate “prospectively. . . to 
wipe out continuing conditions of inequality produced by the inherently unequal dual school 
system.” Id. at 2762. This attempt to distinguish Edelman is not persuasive; restitution of welfare 
payments there, one could argue, would have eliminated “continuing conditions” of financial 
deprivation caused by the Illinois officials’ previous conduct. The lesson of Milliken is that the goal 
of compensation, as such, is not disfavored for purposes of eleventh amendment analysis; the 
operative reach of the doctrine may have been confined to judgments requiring direct monetary 
payments from a state. See id. at 2762 n.22 (Edelman involved “a raid on the state treasury”).

Milliken also illustrates the Court’s confusion over whether the eleventh amendment bar to 
monetary relief serves any identifiable public policy. The Chief Justice stressed that the Edelman 
judgment had been “intended to wipe the slate clean by one bold stroke,” whereas the one in 
Milliken would run over a lengthy period of time. Id. at 2762. But this factual distinction is trivial; 
surely the award in Edelman would not have survived if the lower court initially had entered a 
“prospective” decree requiring the state to make restitution in a series of monthly installments. 
Moreover, the distinction does not make sense. One would think that a state, if given a choice, 
would rather discharge its obligations with a single “bold stroke” than remain indefinitely under 
the compulsion of a federal injunction. Indeed, the Court’s position is a perplexing reversal of the 
traditional rule that the coercive powers of equity should be invoked only if damages cannot satisfy 
the plaintiff’s needs.

Looking at the issue from the victim’s rather than the violator’s viewpoint, a categorical rule 
against monetary judgments seems equally difficult to justify on policy grounds. As stated in 
Scheuer v. Rhodes, “ |i|n some situations a damage remedy can be as effective a redress for the 
infringement of a constitutional right as injfinctive relief might be in another.” 416 U.S. at 238.

106. Only in a single footnote did Justice Rehnquist suggest in Edelman any practical 
distinctions between retroactive monetary awards and decrees requiring expenditure of public 
funds as an incident to prospective relief. He observed that if a state had a fixed welfare budget, a 
retroactive award would leave less money for current beneficiaries of the system. 415 U.S. at 666 
n. 11. This argument is not overly persuasive, however, because a purely prospective decree issued 
at the beginning of the state’s fiscal year might have exactly the same result. See Comment, 
Edelman v. Jordan: The Case of the Vanishing Retroactive Benefit and the Reappearing Defense of 
Sovereign Immunity, 12 Hous. L. Rev. 891, 905 (1975).

107. See note 103 supra. See also The Supreme Court, 1973 Term, 88 Harv.L. Rev. 41, 246-47 
(1974) (concluding that the Court’s interpretation of the traditional scope of the eleventh 
amendment was accurate).
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assumes that the Second Circuit was correct in Monell v. Department 
of Social Services10* when it declared: “Just as the Congress which 
enacted the Eleventh Amendment meant to protect the treasuries of 
the states, so the Reconstruction Congress which enacted the Civil 
Rights Act sought to protect municipal treasuries.”108 109

108. 532 F.2d 259 (2d Cir.), cert, granted. 429 U.S. 1071 (1977) (No. 76-1914).
109. Id. at 266.
110. See City of Kenosha v. Bruno, 412 U.S. 507,517-20 (1973) (Douglas, J., dissenting); Moor 

v. County of Alameda, 411 U.S. 693, 723 (1973) (Douglas, J., dissenting in part).
111. See Note, supra note 80, at 144 & nn.91-94; notes 28-43 supra and accompanying text.
112. See, e.g., Edelman v. Jordan, 415 U.S. 651, 660-62 (1974); D. Currie,supra note 76, at 

561; Tribe, supra note 13, at 683-84.
113. 2 U.S. (2 Dall.) 419 (1793).
114. Id. at 479.
115. See note 34 supra and accompanying text.
116. 411 U.S. at 710.

Yet it is surprising to find the Sherman amendment debates 
interpreted as an expression of congressional concern about 
municipal treasuries. Justice Douglas advanced this view in Moor and 
Kenosha,110 but it was rejected by a vote of eight to one. The 
majorities did not place any special emphasis on that fiscal motive. 
And the majorities were right. The decisive considerations of the 
debates were more abstract, dealing with the broad political 
relationships among the federal government, the states, and local 
government units. They were tenth amendment concerns, not 
eleventh amendment concerns.111 Although the Sherman amendment 
itself contemplated damage liability, its legislative history does not 
suggest that the Congressmen had any objections to retroactive 
monetary relief that they would not also have raised to proposals for 
other kinds of relief. In short, the Sherman amendment debates resist 
being stretched to fit an eleventh amendment model. Perhaps the best 
evidence of this incongruity relates to contractual liability. The 
eleventh amendment was, by all accounts,112 passed and ratified for 
the purpose of overruling Chisholm v. Georgia,113 in which the 
Supreme Court held that states could be subject to suit on their 
contracts in federal court.114 One point that is absolutely clear from 
the Sherman amendment debates, however, is that both supporters 
and opponents of the proposal believed that federal courts could 
enforce contracts against municipal corporations.115 Indeed, the 
Supreme Court has already held that municipal immunity under 
section 1983 is not always founded on the same precepts as eleventh 
amendment sovereign immunity. The Court held in Moor that a 
municipality may not be sued under section 1983 even if the state 
consents to the suit; the Monroe immunity, in other words, cannot be 
waived.116 This position contrasts completely with the long-standing 
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eleventh amendment rule that a state may surrender its immunity by 
consenting to suit in federal court.117

117. See, e.g., Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 276 (1959) (state 
may waive immunity by general appearance in federal court or by statute); Clark v. Barnard, 108 
U.S. 436, 447 (1883) (immunity belonging to state is personal privilege that may be waived at its 
pleasure; appearance in court constitutes voluntary submission to jurisdiction).

118. But cf. Fitzpatrick v. Bitzer, 427 U.S. 445, 459-60 (1975) (Stevens, J., concurring) 
(eleventh amendment does not bar court from awarding monetary relief payable from state 
pension funds, even though state treasury ultimately might have to reimburse funds).

119. Cf. Graham v. Richardson, 403 U.S. 365, 376 (1971) (state officials must begin making 
welfare payments to qualified aliens). The remedy in Graham was expressly approved in Edelman. 
415 U.S. at 667.

120. In the Edelman litigation itself, the kinds of relief permissible under the Court’s test 
remained unclear. The district court on remand directed Illinois officials to inform welfare 
applicants of the possibility of state administrative remedies. Jordan v. Trainor, 405 F. Supp. 802, 
807 (N.D. Hl. 1975). The court of appeals reversed on the authority of the Supreme Court’s 
opinion. 551 F.2d 152, 154 (7th Cir. 1977).

121. See, e.g., K. Davis, supra note 60, §25.01; C. Jacobs, supra note 98, at 150-64; Block, 
supra note 98, at 1060-62; Engdahl, Immunity and Accountability for Positive Governmental 
Wrongs, 44 U. Colo. L. Rev. 1 (1972).

It might be suggested that, if a line must be drawn, the sovereign 
immunity model marks out as good a line as any. But although 
Edelman is in many ways a highly sophisticated opinion, the test it 
promulgates is not wholly free from caprice. The facts of Muzquiz 
offer an apt illustration. It is likely that the relief sought by plaintiffs, a 
refund of sums they had paid into the city pension fund, was 
retroactive in the Edelman sense.118 But suppose that plaintiffs had 
instead asked the court to require the pension fund trustees to restore 
them to the list of persons who were to receive pension checks at 
periodic intervals in the future. This relief would have been 
prospective and thus not barred under the Edelman approach,119 
though—depending on how long the plaintiffs lived—the latter award 
might have been just as costly to the city, or more costly, than the 
relief actually sought. This potential incongruity simply reflects the 
difficulty, earlier mentioned, in discerning any coherent public policy 
furthered by the Edelman rule. While any dividing line between forms 
of relief is apt to have its loopholes, the Edelman test should not be 
embraced simply on the mistaken premise that it can be administered 
with ease.120

The Supreme Court case law on sovereign immunity has been 
criticized not only for hazy line drawing but also for substantive 
stinginess.121 This raises a final reason for not adopting the Edelman 
test as a limit upon section 1983 suits against municipal officers in 
their official capacity. Such a rule would unjustifiably undermine the 
remedial efficacy of the statute.
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Among the far-reaching purposes that the Court has discerned in 
section 1983,122 the opportunity to challenge allegedly unconstitu
tional state and local policies is unsurpassed. Absent a specific 
historical policy of immunity for the governmental entity involved, 
such as that found in Edelman, section 1983 merits a broad 
construction allowing courts to grant any appropriate relief, including 
compensatory monetary relief.123

122. See note 5 supra and accompanying text.
123. See notes 213-17 infra and accompanying text (discussing Hills v. Gautreaux, 425 U.S. 

284, 297 (1976)). It should be obvious that the courts can avoid an eleventh amendment type 
analysis of the Monroe doctrine only when the officer is not protected by the eleventh amendment. 
A sovereign immunity defense would moot any question of whether section 1983 authorized a 
plaintiff to seek retroactive monetary relief by suing a state officer. The arguments advanced here 
refer primarily to situations in which the defendant officer is employed by a city or another entity 
unprotected by the eleventh amendment. Alternatively, if the state did not invoke its eleventh 
amendment defense a court would be forced to resolve the Monroe doctrine issues, because under 
Moor the statutory immunity provided by section 1983 is not waivable.

124. See note 45 supra and accompanying text.
125. See City of Kenosha v. Bruno, 412 U.S. 507, 513 (1972); notes 51-53 supra and 

accompanying text.
126. 521 F.2d 1201 (4th Cir. 1975), noted in 54 N.C.L. Rev 1062 (1976).
127. Id. at 1203-04.

The Legal-Equitable Line. During the dozen years between
1961 and 1973, while the Supreme Court was maintaining a 
determined silence on the immunity problem, it was often suggested 
that section 1983 actions for equitable relief could be maintained 
against cities.124 Under this approach Monroe would have protected 
municipalities from “legal” relief—damages and nothing else. 
Discussion of this theory abated after the Court in Kenosha 
disparaged drawing distinctions among forms of relief for purposes of 
applying Monroe.125 Yet now that the device of seeking relief from a 
“nonperson” by suing its individual officers has met with universal 
acceptance, some lower courts have seen little reason to follow 
Kenosha in circumstances not covered by its specific holding. 
Accordingly, a few cases have intimated that equitable relief may 
always be granted against officers in their official capacity, 
notwithstanding the impact on the municipality itself.

The Fourth Circuit seems to have adopted this theory in Burt 
v. Board of Trustees.126 Mrs. Burt was a teacher discharged by her 
school board for a valid reason but without a formal hearing. She sued 
for reinstatement, backpay, and a refund of her retirement fund 
contributions. The district court found that she was entitled to relief 
because the failure to provide a hearing had violated due process.127 In 
the meantime, however, Mrs. Burt had reached retirement age and no 
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longer sought reinstatement; thus, the court decided to award 
backpay only.128 The Fourth Circuit held that the school district itself 
was immune from section 1983 liability under Monroe, but that the 
school board members in their official capacities could be sued for 
equitable relief under section 1983, including backpay.129

128. Id. at 1204.
129. Id. at 1205.
130. See id. at 1207-09. The panel split over the measure of damages, and it is difficult to 

discern the extent to which the concurring judges agreed with the jurisdictional discussion in the 
lead opinion.

131. In more recent opinions, the Fourth Circuit sometimes has stated the Burt holding 
broadly, leaving open the possibility that even legal awards payable from municipal treasuries 
might be available in official-capacity suits. See Lytle v. Commissioners of Election, 541 F. 2d 421, 
426 (4th Cir. 1976) (attorneys’ fees); Thomas v. Ward, 529 F.2d 916,921 (4th Cir. 1975) (backpay 
without reinstatement). But in its latest case the court suggested its support for the view that the 
Kenosha loophole may be invoked only in cases involving equitable relief. Reynolds v. Abbeville 
County School Dist., 554 F.2d 638, 644 (4th Cir. 1977). In Reynolds the court held that a 
discharged black school principal was entitled to consideration of his qualifications for 
reappointment as a principal after transition from a dual to a unified school system. Id. at 643. The 
court noted that under past decisions Reynolds would also be entitled to an equitable award of 
backpay, but advised the district court to defer remand proceedings on that issue pending the 
Supreme Court’s decision in Monell v. Department of Social Services, 532 F.2d 259 (2d Cir.
1976) , cert, granted, 429 U.S. 1071 (1977) (No. 76-1914). 554 F.2d at 644.

132. 507 F.2d 281 (6th Cir. 1974).
133. Id. at 288.
134. Id. The specific issue of whether attorneys’ fees are available from nonpersons has 

apparently been mooted by the recent passage of The Civil Rights Attorney’s Fees Awards Act of 
1976, Pub. L. No. 94-559, §2, 90 Stat. 2641. This Act specifically authorizes fee awards in 
litigation under the civil rights statutes, including section 1983. See 42 U.S.C.A. § 1988 (Supp.
1977) (amending 42 U.S.C. § 1988 (1970)). Two courts of appeals have held that Congress in
tended this legislation to override the states’ eleventh amendment immunity. See Bond v. 
Stanton, 555 F.2d 172, 174-75 (7th Cir. 1977); Rainey v. Jackson State College, 551 F.2d 672, 

Although ambiguities in the Burt opinion130 and in subsequent 
Fourth Circuit decisions131 make it difficult to say whether that court 
has decisively committed itself to the legal-equitable distinction, an 
explicit preference for that rule was voiced by the Sixth Circuit in 
Incarcerated Men of Allen County Jail v. Fair.132 The issue was 
whether plaintiffs could recover attorneys’ fees from a county sheriff, 
payable from the county treasury. The court suggested that municipal 
immunity under section 1983, in contrast to sovereign immunity 
under the eleventh amendment, is concerned only with shielding 
municipalities from damage awards. The court continued, however, 
that “[a] federal court may award equitable relief against local officials, 
even though it will have a severe impact on local governmental funds, 
without infringing the policies behind section 1983.”133 The court 
pronounced the attorneys’ fees being sought to be “equitable” and 
remanded for calculation of an appropriate award.134
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In evaluating the proposed legal-equitable distinction, one is 
confronted with the lack of any indication in the Sherman amendment 
debates that the congressmen gave any thought to distinguishing the 
availability of legal relief and equitable relief. Moreover, in the final 
analysis the enacted statute controls, not the legislative history of the 
Sherman amendment. The text of section 1983 militates against 
different treatment for legal and equitable claims; as far as it goes, the 
statute treats an action at law and a suit in equity in the same terms. If 
Congress had intended any divergence in the rules governing these 
two forms of proceedings, it seems likely that the differences would 
have been specified. In 1871, federal courts did not casually blur 
differences between legal and equitable actions as courts of today 
might. Until the Federal Rules of Civil Procedure were adopted in 
1938, an action could be treated as arising either in law or in equity, 
but not both.135

675 (5th Cir. 1977). From these holdings it follows as a matter of logical necessity as well as com
mon sense that Congress also effected a pro tanto repeal of the Monroe doctrine. See Bond v. 
Stanton, 555 F.2datl74n.4 (person rule irrelevant in this context). Indeed, the legislative history 
specifically states that “the attorneys’ fees, like other items of costs, will be collected either 
directly from the official, in his official capacity, from funds of his agency or under his control, or 
from the State or local government (whether or not the agency or government is a named party).” 
S. Rep. No. 1011, 94th Cong., 2d Sess. 5, reprinted in [1976] U.S. Code Cong. & Ad. News 5908, 
5913 (footnotes omitted).

For another judicial endorsement of the legal-equitable distinction as the boundary line of the 
Kenosha loophole, see Muzquiz v. City of San Antonio, 528 F.2d 499, 504-05 (5th Cir. 1976) (en 
banc) (Godbold, J., concurring in part and dissenting in part).

135. See 2 Moore’s Federal Practice <J2.02, at 303 (2d ed. 1977).
136. See, e.g., Komit v. Board of Educ., 542 F.2d 593 (2d Cir. 1976) (schoolteacher); Monell v. 

Department of Social Servs., 532 F.2d 259 (2d Cir. 1976) (pregnant city employees forced to take 
unpaid leaves of absence), cert, granted, 429 U.S. 1071 (1977) (No. 76-1914); Thurston v. Dekle, 
531 F.2d 1264 (5th Cir. 1976) (class action on behalf of all of city’s permanent civil service 
employees who had been or would be suspended); Thomas v. Ward, 529 F.2d 916 (4th Cir. 1975) 
(schoolteacher); Harkless v. Sweeny Independent School Dist., 427 F.2d 319 (5th Cir. 1970) 
(schoolteachers), cert, denied, 400 U.S. 991 (1971).

A purely historical analysis may not be conclusive; it could be 
argued that the need of modern civil rights plaintiffs for equitable 
relief is more important than the views of the Forty-third Congress. 
Yet any gain through a rule that allows “equitable” monetary relief 
but not “legal” monetary relief may be illusory. Such a distinction is 
most likely to be advanced when former government employees are 
seeking backpay as a remedy for an allegedly unconstitutional 
firing,136 and it is questionable whether such claims are indeed equi
table in this sense. One of the few areas of federal law in which the 
distinction between law and equity retains importance is the right to 
jury trial under the seventh amendment. Although some circuits have 
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held that backpay is so inseparable from injunctive reinstatement that 
it also is deemed equitable for seventh amendment purposes,137 
commentators have strongly argued that this rule is flatly inconsistent 
with seventh amendment precedents and represents a thinly 
disguised policy designed to insulate civil rights damage suits from 
unsympathetic juries.138 The equitable label becomes especially 
difficult to affix when, as in Burt, the plaintiff does not want to be 
reinstated,139 so that there is no primary claim for injunctive relief to 
which a secondary backpay claim can be incidental.140

137. E.g., Harkless v. Sweeny Independent School Dist., 427 F.2d 319, 324 (5th Cir. 1970), 
cert, denied. 400 U.S. 991 (1971); Smith v. Hampton Training School for Nurses, 360 F.2d 577, 
581 n.8 (4th Cir. 1966) (en banc). The Supreme Court has left the issue open. Curtis v. Loether, 
415 U.S. 189,196-97 (1974). But cf. Albermarle Paper Co. v. Moody, 422 U.S. 405,442-44 (1975) 
(Rehnquist, J., concurring) (Title VII should be construed to allow district courts not to award 
backpay to successful plaintiffs, because making backpay automatic might allow defendants to 
demand a jury trial).

138. See Comment, Jury Trial in Employment Discrimination Cases—Constitutionally 
Mandated?, 53 Texas L. Rev. 483 (1975). Some commentators proposing drastic restrictions on 
the seventh amendment rights nevertheless concede that under current rules one cannot 
legitimately distinguish backpay awards from damage awards. See Redish, Seventh Amendment 
Right to Jury Trial: A Study in the Irrationality of Rational Decision Making, 70NW.U.L. Rev.486, 
526-30 (1975);Note, Congressional Provision for Nonjury Trial Under the Seventh Amendment, 83 
Yale L.J. 401, 406-08 (1973).

139. See Burt v. Board of Trustees, 521 F.2d 1201, 1205 n.6 (4th Cir. 1975) (per curiam); cf. 
Thomas v. Ward, 529 F.2d 916, 920 (4th Cir. 1975) (plaintiff not entitled to reinstatement, but 
trial court erred in withholding backpay to which plaintiff was entitled as long as reinstatement 
claim remained viable).

140. See Atlas Roofing Co. v. OSHRC, 97 S. Ct. 1261, 1268 n.10 (1977) (when equitable relief 
is not sought, cleanup theory cannot explain NLRB power to award backpay without affording 
right to jury trial); Monell v. Department of Social Servs., 532 F.2d 259, 267 (2d Cir. 1976) (claim 
for backpay should be denied because not sought as adjunct of equitable relief), cert, granted, 429 
U.S. 1071 (1977) (No. 76-1914); McCormack, Federalism and Section 1983: Limitations on 
Judicial Enforcement of Constitutional Protections, 60 Va. L. Rev. 1, 69 (1974) (suit for money 
recovery rather than reinstatement would bear more historical similarity to legal action than 
equitable action).

141. City of Kenosha v. Bruno, 412 U.S. 507, 513 (1973); see notes 51-53 supra and 
accompanying text.

142. See Jordan v. Weaver, 472 F.2d 985 (7th Cir. 1973), rev’d and remanded, 415 U.S. 651 
(1974).

In any event, a number of precedents raise doubt that the Court will 
adopt the legal-equitable distinction as the basis for circumscribing 
the Young exception to the nonperson rule. Kenosha, of course, is the 
most obvious evidence of this: the Court expressly refused to 
incorporate the law-equity distinction into section 1983.141 Moreover, 
in the eleventh amendment area the Court clearly has rejected the 
distinction. When Edelman v. Jordan was in the Seventh Circuit,142 
the court adopted an approach essentially parallel to that of Burt on 
backpay as equitable relief under section 1983. Judge Cummings 
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argued that wrongfully withheld welfare payments sought by plaintiffs 
were not damages, as the state contended, but, rather, constituted 
equitable restitution, a remedy traditionally understood as limited to 
stripping the defendant of ill-gotten gains.143 The Supreme Court gave 
this analysis exceedingly short shrift. Justice Rehnquist, for the 
majority, declared: “We do not read Ex parte Young or subsequent 
holdings of this Court to indicate that any form of relief may be 
awarded against a state officer, no matter how closely it may in 
practice resemble a money judgment payable out of the state 
treasury, so long as the relief may be labeled ‘equitable’ in nature.”144 
He also noted that on several occasions the Court had dismissed 
equitable or restitutionary claims on sovereign immunity grounds.145

143. Id. at 993-94.
144. 415 U.S. at 666.
145. Id. at 667.
146. See notes 96-123 supra and accompanying text.
147. 415 U.S. at 688 (Brennan, J., dissenting) (insofar as the states granted Congress 

specifically enumerated powers, they may not assert sovereign immunity with regard to those 
powers); id. at 688-89 (Marshall, J., with Blackmun, J., dissenting) (states waive immunity with 
regard to federal program by their participation in the program).

148. Id. at 685 (Douglas, J., dissenting). Justice Douglas’ successor appears to be of a similar 
mind. See Fitzpatrick v. Bitzer, 427 U.S. 445, 459 n.2 (1976) (Stevens, J., concurring) (“Neither 
the language of the Eleventh Amendment nor the rationale of Ex parte Young draws any 
distinction betweeen proceedings in law or in equity.”).

Although Edelman should be interpreted as resting primarily on the 
eleventh amendment,146 and thus need not be taken as a conclusive 
repudiation of the Burt aproach, it is worthy of note that not one of the 
three dissenting opinions in Edelman approved the Seventh Circuit’s 
equitable restitution theory. Justices Brennan and Marshall, writing 
separately, argued that any sovereign immunity the defendants might 
have claimed had been waived.147 Justice Douglas summarily 
dismissed Judge Cummings’ theory: “There is nothing in the 
Eleventh Amendment to suggest a difference between suits at law and 
suits in equity, for it treats the two without distinction.”148

In short, the historical and doctrinal foundations of the legal- 
equitable model are weak, and its supporting policy arguments may 
not convince the courts to overlook these frailties. At the same time, 
this model is an understandable attempt to recognize Monroe while 
permitting broader relief than that available under the eleventh 
amendment analogy. The proponents of this theory manifest a 
legitimate dissatisfaction with the constraints on effective relief that 
the sovereign immunity model imposes. The question that must now 
be faced is whether a plausible technical resolution of the main issue 
can be developed without sacrificing that policy concern.



1977] Section 1983 Municipal Immunity 1519

Toward a Solution

The confusion in which the lower courts have found themselves is 
quite understandable. Supreme Court precedent seems to say that 
the 1871 Congress did not intend to impose any liability whatever on 
local government units. Yet this interpretation, taken at face value, 
would be wholly inconsistent with the everyday use of section 1983 in 
our judicial system. Few would question that determining the 
constitutionality of municipal ordinances is part of the proper 
business of federal courts. Sections 1983 and 1343(3) make that 
business possible, and there has been the utmost reluctance to 
relinquish their use. The courts, therefore, have dealt with Kenosha in 
the only way available: they have groped for a standard under which 
only a limited number of cases would be disqualified as being really 
directed against municipalities.

Unfortunately, opinions like Muzquiz and Burt have attempted to 
ascertain the kind of suit that the nonperson rule really forbids by 
utilizing doctrines extraneous to the history or character of section 
1983 liability. The results have been less than persuasive. Therefore, 
rather than perpetuate attempts to meld eleventh or seventh 
amendment concepts into this realm of the law, it might be well to 
investigate whether the real purpose of the municipal immunity 
doctrine can be retrieved from the shifting currents of section 1983 
litigation.

THE LEGISLATIVE HISTORY REEXAMINED

Scholarly analyses of the legislative history underlying the decision 
in Monroe v. Pape have usually been concerned with arguing that the 
Court misinterpreted or exaggerated the importance of the Sherman 
amendment debates.149 But if we can reconstruct the reasoning of the 
case, we can also assess the limits of that reasoning and appraise the 
municipal immunity that the Court meant to create.

149. See Kates & Kouba, supra note 7, at 132-36; Note, supra note 45, at 1205-07.
150. See notes 28-43 supra and accompanying text.

We have already canvassed the legislative history of the Sherman 
amendment and have seen that the representatives who spoke 
against that proposal rested their opposition on the principle that 
Congress could not impose new obligations on municipal corpora
tions.150 We have also seen that their viewpoint had a constitutional 
basis, because it derived from the respect for federalism reflected in 
the tenth amendment. But it is important not to take this 
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constitutional analysis too far. If its scope is exaggerated it cannot 
adequately explain either the House position or the interpretation of 
that position in Monroe. Concern for federalism does not in itself 
satisfactorily distinguish the liability of individual officers, which the 
Act clearly created, from the liability of municipal units, which, we are 
told, was shunned. Congress obviously was aware that states act 
through individuals as well as through municipal corporations. 
Moreover, if one interprets the Sherman amendment debates as 
exemplifying a vague and undifferentiated devotion to states rights, it 
becomes incongruous to treat those debates as a clue to the intent of 
section 1983, because the latter provision is generally understood to 
be a classic expression of exactly the contrary spirit—a spirit of 
nationalism.151 Monroe does not belie that spirit; indeed, taken as a 
whole it is one of the cases that has done most to implant that 
common understanding of section 19 8 3.152 We therefore must look 
carefully at the specific principles that led to defeat of the Sherman 
amendment, rather than casually taking the Representatives’ remarks 
to suggest that any assertion of federal power over cities was 
unpalatable to them. Because the House’s reaction was against “new 
obligations” for municipalities, it is appropriate to ask in what sense 
Monroe’s claim would have threatened to augment the obligations of 
cities if the Court had ruled in his favor.

151. See Alfange, supra note 21, at 415-16, 415 nn.77-78; note 5 supra and accompanying 
text.

152. This is true not only because of its holding that an individual officer may be liable for 
unauthorized actions under section 1983, but also because of its related holding that a plaintiff 
may bring an action under the statute without first attempting to gain relief through state forums. 
365 U.S. at 183. The latter ruling has resulted in a marked diminution of states’ independence by 
shifting a great deal of constitutional litigation to the federal courts. See generally Note, Limiting 
the Section 1983 Action in the Wake of Monroe v. Pape, 82 Harv L. Rev. 1486, 1487 (1969).

153. See 18 U.S.C. §242 (1970). Section 1983 had been employed in a smattering of 
“political” cases in earlier years. See, e.g., Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940) 
(upholding state statute that required public school children to pledge allegiance to the flag), 
overruled on other grounds, West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 
(1943); Truax v. Raich, 239 U.S. 33 (1915) (suit to enjoin state officials from enforcing statute 

It is vital to bear in mind that the Court in Monroe was openly 
shaping section 1983 into the contours of tort law. At that time the 
“political” function of section 1983 was still in its rudimentary stages: 
the activism of the Warren Court had not yet stimulated the large 
volume of constitutional litigation that was later to appear. When one 
reads the Court’s opinion as a whole, as well as the separate opinions 
of Justices Harlan and Frankfurter, it is evident that the Court was 
treating section 1983 as basically a tort statute providing a civil 
remedy for gross invasions of constitutional rights, just as 18 U.S.C. 
§242 provided a criminal remedy for similar conduct.153 Given the 
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close analogy between tort law and the particular use of section 1983 
Monroe advocated, the Court had a reasonable basis to conclude that 
it was being asked to impose a new obligation on cities—the sort of 
step that the House had so vehemently opposed. The conclusion was 
reasonable because the plaintiff’s case against the city of Chicago was 
essentially founded on a vicarious liability theory;154 and, as the Court 
well knew,155 in 1961 cities were almost universally held not to be 
vicariously liable for their officers’ torts.156

limiting employment opportunities of aliens). But in these cases section 1983 was used basically 
as a vehicle for presenting a constitutional question to the Court, and little attention was accorded 
to the statutory context. See Alfange, supra note 21, at 520-21. Butcf. Hague v. CIO, 307 U.S. 496, 
527-32 (1939) (opinion of Stone,!J.) (1871 Act confers jurisdiction over deprivations of “personal 
liberty” without regard to amount in controversy). Monroe placed little reliance on section 1983 
precedents, analyzing the statute almost as though for the first time.

154. Originally Monroe alleged that the police detectives had unconstitutionally detained 
him at the station house on “open” charges pursuant to “the custom or usage of the Police 
Department.” 365 U.S. at 258 (Frankfurter, J., dissenting). On appeal, however, he argued his 
cause on a respondeat superior theory, abandoning, or at least not highlighting, the allegation of 
unconstitutional customs. See 5 L. Ed. 2d 1052 (1961) (summaries of Supreme Court briefs); 
Monroe v. Pape, 272 F.2d 365, 365 (7th Cir. 1959). Understandably, the Supreme Court majority 
considered and rejected the argument as it was presented.

155. See 365 U.S. at 191 & nn.48-49 (referring to criticisms of the traditional rule).
156. See generally 18 E. McQuillin. Municipal Corporations §53.24 (3ded. 1963); Mathes 

& Jones, Toward a "Scope of Official Duty" Immunity for Police Officers in Damage Actions, 53 Geo. 
L.J. 889, 890-94 (1965) (cities not held responsible for policemen’s torts). The first state to 
abrogate municipal immunity for police torts had done so only four years before Monroe was 
decided, and only a handful of states had followed suit in the interim. See Shapo, Municipal 
Liability for Police Torts: An Analysis of a Strand of American Legal History, 17 U. Miami L. Rev. 
475, 500-10 (1963).

Municipal immunity at common law extended only to “governmental” as opposed to 
“proprietary” activities. 18 E. McQuillin..supra §53.24. The qualification is not important in 
connection with constitutional torts because cities and city officers are rarely in a position to 
infringe constitutional rights except when engaged in functions traditionally viewed as 
governmental. Police activities, for example, were universally considered governmental. Id. 
§53.79.

157. Concerning the relationship between constitutional torts and ordinary torts, see notes 14- 
18 supra and accompanying text. See also Monroe v. Pape, 365 U.S. 167, 196 & n.5 (1961) 
(Harlan, J., concurring) (as Congress apparently recognized, it would be “purest coincidence” if 
state remedies for ordinary torts provided fully appropriate compensation for loss of 
constitutional rights that only a state officer can infringe).

Had the Court been disposed to treat the matter rigorously, it might 
have gone on to inquire whether this familiar tort rule was really 
suitable as a liability standard for constitutional torts, whose ultimate 
justification is the distinctively federal interest in the vindication of 
constitutional guarantees.157 Such an inquiry might have led to section 
1983 liability based on the proposition that even if cities were not 
derivatively responsible for their employees’ misconduct under 
common law tort doctrine, they were derivatively responsible as a 
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matter of substantive constitutional law.158 But the Court was 
apparently not prepared for this kind of analysis; “the background of

158. It is indiscernible whether the Court actually believed at the time of Monroe that 
respondeat superior principles may be used to hold that a state or city has violated the Constitu
tion. The issue had not been presented in a civil liability context, for “with one exception |.Jacobs 
v. United States, 290 U.S. 13 (1933) (noted infra)]. . . , the Court ha|d| never explicitly exercised 
the judicial power to create a damage remedy in a case arising under the Constitution.” Dellinger, 
Of Rights and Remedies: The Constitution as a Sword, 85 Harv.L. Rev. 1532,1542 (1972); see id. at 
1544-45, 1544 nn.68-70. hi litigation under section 1983 before Monroe, governmental liability 
might have been considered, but resort to respondeat superior would have been unnecessary 
because in those cases the allegedly unconstitutional conduct had always been authorized by the 
relevant government entity. Monroe v. Pape, 365 U.S. 167, 213-14 (1961) (Frankfurter, J., 
dissenting).

One might think on first reflection that the considerable body of doctrine on “state action” 
removes any doubt that public entities must be deemed vicariously responsible for their 
employees’ constitutional infringements. The sweeping words of Ex parte Virginia seem to 
militate against the suggestion that a state or local government could successfully distinguish 
between itself and its officers for purposes of constitutional analysis:

A State acts by its legislative, its executive or its judicial authorities. It can act in no 
other way. The constitutional provision, therefore, must mean that no agency of the 
State, or of the officers or agents by whom its powers are exerted, shall deny to any 
person within its jurisdiction the equal protection of the laws. Whoever, by virtue of 
public position under a State government, deprives another of property, life or 
liberty, without due process of law, or denies or takes away the equal protection of 
the laws, violates the constitutional inhibition; and as he acts in the name and for the 
State, and is clothed with the State’s power, his act is that of the State.

100 U.S. 339, 347 (1880) (emphasis added); accord, Cooper v. Aaron, 358 U.S. 1, 16-17 (1958). 
The reasoning of Ex parte Virginia applies as well to officers who use their power in an un
authorized fashion. Home Tel. & Tel. Co. v. Los Angeles, 227 U.S. 278, 293-94 (1913). Yet 
we should pay careful attention to the exact dimensions of these cases. Their rationale is that 
the fourteenth amendment operates directly on anyone who functions as a “repository” of 
state power. Id. at 286; Hill, Constitutional Remedies, 69 Colum.L. Rev. 1109, 1146 & n.160 
(1969). But to say that an officer is violating the Constitution does not necessarily mean 
that his violation is chargeable to the state in the sense that a remedial decree may be 
leveled against the latter. In a case involving unauthorized conduct it could still be argued 
that the government, considered as an entity apart from the individual officer, is so far removed 
from participation in the offense that it should not be subject to a judgment redressing the 
violation. Cf. Milliken v. Bradley, 418 U.S. 717, 748 (1974) (accepting only “arguendo” that a 
state is derivatively responsible for the segregative acts of a local school board). The dissenters in 
Milliken relied vigorously on the “state action” line of cases to hold the state liable for acts of its 
agent, the local school board. Id. at 792-93 (Marshall, J., dissenting).

At least one line of precedent seems to counsel against the conclusion that an individual 
officer’s ultra vires constitutional violation is automatically chargeable to the government through 
respondeat superior principles. The one setting in which courts have long awarded damage 
judgments against public entities for constitutional violations involves uncompensated 
government takings of property. See Jacobs v. United States, 290 U.S. 13, 16-17 (1937) (fifth 
amendment takings clause gives rise to direct cause of action; statutory provision for right to “just 
compensation” not necessary). Takings by municipalities are also actionable under the Jacobs 
theory as applied to the fourteenth amendment due process clause. See Griggs v. Allegheny 
County, 369 U.S. 84, 90 (1962) (glidepath to municipal airport); Williams v. Brown, 398 F. Supp. 
155, 158 n.4 (N.D. Ill. 1975) (citing additional cases). The Supreme Court has noted recently that 
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tort liability” underlying the section 1983 action was prominent 
enough to suggest a compelling analogy. And so the Sherman 
amendment debates, documenting a congressional antipathy to 
federally decreed revisions in substantive municipal corporations law, 
were interpreted by the Supreme Court as a sign that Congress had 
not intended to disturb the existing municipal immunity from 
vicarious liability for constitutional torts as well as other torts.

This explanation of Justice Douglas’ reasoning gains added 
credibility because many of the speeches on the House floor attacking 
the Sherman amendment focused on the vicarious nature of the 
proposed liability. Representative Poland spoke of the bill sarcasti
cally as one through which “we are not only to put every man upon his 
own good behavior, but we are to put him upon the good behavior of 
everybody else.”* 159 Several representatives were disturbed that a 
municipality could be held liable under the amendment without 
having had any fair opportunity to prevent the plaintiff’s injury’.160 
And their conviction that a city could not be punished vicariously 

the Court of Claims’ jurisdiction to order just compensation awards for takings by the United 
States—a jurisdiction that is “ ‘as comprehensive as the requirement of the Constitution’ ’’— 
extends only to expropriations authorized by the government; “ ‘the taking of private property by 
an officer of the United States for public use, without being authorized’ ” is not compensable. The 
Regional Rail Reorganization Act Cases, 419 U.S. 102,127 &n.16 (1974) (emphasis omitted). Bui 
cf. Hart & Wechsler, supra note 1, at 1403-04 (requirement of authorized action not always 
strictly enforced). Whether the rejection of vicarious liability in the takings clause cases will 
influence other constitutional claims is as yet unclear.

The recent upsurge of interest in the possibility of a Bivens action against municipalities has 
caused a number of lower courts to address themselves to this issue. See note 8 supra. In the 
absence of definitive Supreme Court guidance, most have concluded that respondeat superior is a 
sufficient foundation for finding that a city has violated the Constitution. See Sanabria v. Village of 
Monticello, 424 F. Supp. 402, 410-11 (S.D.N.Y. 1976) (collecting cases); cf. Dellums v. Powell, 
No. 75-1975, at 13-16 (D.C. Cir. Aug. 4,1977) (resolving the issue largely on grounds unique to the 
District of Columbia). But see McDonald v. Illinois, 557 F.2d 596, 604-05 (7th Cir. 1977) (by 
analogy to section 1983, respondeat superior doctrine inapplicable to Bivens action); Adekalu v. 
City of New York, 431 F. Supp. 812, 819-20 (S.D.N.Y. 1977) (further indicia of municipal liability 
beyond employer/employee relationship must be alleged). Commentators also espouse this view, 
though generally with only fleeting analysis. See Dellinger, supra at 1557-58; Hill, supra at 1148 
n.170; Hundt, supra note 8, at 779; Note, supra note 8, at 935.

159. Globe, supra note 25, at 793.
160. See id. at 791 (remarks of Rep. Willard) (“We make, in fact, no provision whatever in this 

bill for proving in court that there has been any default, any denial, any neglect on the part of the 
county, city, town, or parish to give citizens the full protection of the laws.”).

Representative Kerr developed this objection in the greatest detail. He observed that 
supporters of the Sherman amendment relied mainly on two kinds of earlier legislation as 
precedents for their proposal: state laws whereby “municipal organizations |were| required to 
answer [for] failures to keep up the public highways, failures to keep the bridges of the county in 
good repair, or failures of cities to keep their streets in safe condition, or failures to protect the 
people against mobs;” and the centuries-old English practice whereby tiny villages had been 
required to indemnify the victim if “certain offenses were committed with demonstrations of 
violence, noise, and tumult” within their borders. Id. at 788. As Representative Kerr pointed out, 
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was tangibly demonstrated by the final result of the Sherman 
amendment controversy. After the House had definitively rejected the 
amendment, the conference committee proposed and each chamber 
approved a milder substitute. The new measure, which is still in force 
today,161 provided that individuals who had actual advance knowledge 
of one of the wrongs proscribed in the body of the Act but who did 
nothing to prevent it would be liable to the party injured by the wrong. 
Congress, in Representative Poland’s words, was willing to “reach 
everybody who was connected, either directly or indirectly, positively 
or negatively, with the commission of any of these offenses and 
wrongs.”162 But Congress was not willing to use municipal liability to 
spread the loss to everyone in the community, including those who 
could not be blamed for the injury except by a legal fiction.

in each of these situations the wrong was likely to be so conspicuous that it was reasonable to 
presume that the defendant municipality had had fair notice of the plaintiffs danger. Id. But the 
Sherman amendment, he argued, would reach even those “counties of our country almost as large 
as the whole of that island from which we get our common law,” so that some municipalities were in 
danger of being held liable despite “a total and complete absence of notice, constructive or 
implied, within any decent limits of law or reason.” Id.-, see id. at 794 (remarks of Rep. Poland) 
(similar analysis).

161. See 42 U.S.C. §1986 (1970).
162. Globe, supra note 25, at 804 (explaining the conference committee’s reasons for 

recommending the revised amendment).

Thus, a contextual reading of Monroe yields the proposition that 
municipalities should not be subjected to vicarious liability under 
section 1983 for their employees’ constitutional torts. So interpreted, 
Monroe carries with it a correlative implication that cities should be 
suable under the statute if the liability in question is not vicarious, but 
rather is based upon conduct fairly attributable to the city itself. 
Before addressing the practical benefits and disadvantages of this 
possibility, we must deal with two arguments that might be offered to 
show that this reading of Monroe is unwarranted. The first objection is 
that it does not comport with the nonperson language by which the 
Court defined the municipal immunity rule. The second is that, by 
resting his conclusions on the Sherman amendment debates, Justice 
Douglas embraced a rationale that cannot be confined to the 
particular context of Monroe.

If immunity from vicarious liability for constitutional torts 
accurately describes the meaning of Monroe v. Pape, why did the 
Court announce its result by the indirect path of construing the word 
“person” in section 1983 to exclude municipal corporations? Why did 
the Court not simply announce its discovery of an implied statutory 
exemption, as it has frequently done with other statutes when policy 
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or legislative history has pulled strongly away from the literal 
language?163 Although scholars critical of the Monroe decision have 
pointed out that congressional debate never did focus on the meaning 
of “person,”164 they have not offered an explanation of what might 
have caused the Court to express itself in this language.

163. See, e.g., Train v. Colorado Pub. Interest Research Group, 426 U.S. 1,9-10 (1976) (courts 
must not exclude reference to available legislative history even when statute appears to be clear on 
its face); United Hous. Foundation, Inc. v. Forman, 421 U.S. 837, 849 (1975) (item may be within 
letter of statute but not within its import because not within its spirit; instruments described as 
“stock” were not “securities” within purview of Securities Act when “stock” did not constitute 
investment contract or confer a right to receive dividends).

164. See Kates & Kouba, supra note 7, at 153; Note, supra note 45, at 1206.
165. 365 U.S. at 191 n.50.
166. 188 F.2d 421 (5th Cir. 1951).
167. Id. at 422.
168. 188 F.2d 423 (5th Cir. 1951).

Investigation readily discloses an answer. Immediately after 
declaring that the word “person” does not embrace municipalities, 
Justice Douglas added in a footnote: “This has been the view of the 
lower federal courts.”165 The cases he cited to support this 
observation are illuminating. The lower courts presumably had known 
nothing of the Sherman amendment, but they had subjected 
municipal liability proposals to essentially the same critique that I 
ascribe to the Supreme Court in Monroe. In one case cited by Justice 
Douglas, Charlton v. City of Hialeah,166 the Fifth Circuit confronted a 
complaint alleging that a private citizen had conspired with the city 
police department to extract money from citizens. The court allowed 
the city to be dismissed as a defendant. The court’s reasoning, 
although ambiguous, was something like this: Under applicable state 
law, a city acting in its governmental capacity usually could not be 
held liable for ordinary torts. Section 1983, moreover, was not 
intended “to create such a liability on the part of the municipality 
itself, as distinguished from the ‘person’ who committed the acts.”167 168 
The court’s point, it seems, was that section 1983 should be 
interpreted in harmony with commonly accepted state tort rules, 
including the rule that cities usually were not vicariously liable for the 
torts of their employees, at least when the employees were engaged in 
“governmental” as opposed to “proprietary” activity. This reading is 
confirmed by a companion case, Hewitt v. City of Jacksonville,166 in 
which the Fifth Circuit affirmed the dismissal of a complaint against a 
city whose superintendent of prison farms had allegedly shot the 
plaintiff. The court cited Charlton for the proposition that “the word 
‘person’ [in section 1983] does not include a State or its governmental 
subdivisions acting in their sovereign, as distinct from their 
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proprietary, capacity.”169 The inference is strong that when Justice 
Douglas found that the legislative history of the Act of 1871 tended to 
support the substantive rule already applied to section 1983 by the 
lower courts, he simply found it convenient to adopt the phraseology 
of the existing precedents.170

169. Id. at 424. Three other cases cited in Monroe also relied on common law municipal 
immunity but did not utilize the person construction. See Cuiksa v. City of Mansfield, 250 F.2d 
700,703 (6th Cir.) (action by persons convicted of various minor crimes against convicting judges 
and municipalities), cert, denied, 356 U.S. 937 (1958); Agnew v. City of Compton, 239 F.2d 226, 
230 (9th Cir. 1956) (action alleging deprivation of rights resulting from arrest on charge of 
engaging in businesses of auctioneering and electrical contracting without a license), cert, denied, 
353 U.S. 959 (1957); Cobb v. City of Malden, 202 F.2d 701, 703 (1st Cir. 1953) (action against 
city and officials who allegedly conspired to abrogate teachers’ contract rights).

170. The Court was apparently aware of the broad implications of its limitation of the “person” 
phrase. Justice Douglas specifically stated in a footnote:

In a few cases in which equitable relief has been [successfully! sought, a municipality 
has been named, along with city officials, as defendant where violations of 42 U.S.C. 
§ 1983 were alleged .... The question dealt with in our opinion was not raised in 
those cases, either by the parties or by the Court. Since we hold that a municipal 
corporation is not a “person” within the meaning of § 1983, no inference to the 
contrary can any longer be drawn from those cases.

365 U.S. at 191 n.50 (citations omitted). In Kenosha Justice Rehnquist seized on this remark and 
made it a principal prop for his holding. See 412 U.S. at 513. Yet it is not wholly clear from the 
Monroe footnote that Kenosha was correctly decided; the evolution that section 1983 underwent 
between 1961 and 1973 might well have been seen as counseling against complete fidelity to 
Justice Douglas’ earlier remark. The wisest reading of the above language from Monroe, if not the 
most literal, would seem to be that of Judge (now Attorney General) Bell;

We think the court was saying in the footnote that the issue of damages against 
municipalities under respondeat superior was a question not raised in the equitable 
relief cases cited and that no inference may be drawn from those cases that a 
municipal corporation is a person within the meaning of § 1983 for the purposes of a 
damage claim against it under respondeat superior.

Harklessv. Sweeny Independent School Dist., 427F.2d319,322 (5th Cir. 1970), cert, denied, 400 
U.S. 991 (1971).

171. See 412 U.S. at 508 (“the cities denied appellees’ applications for renewal of their one- 
year licenses”).

In City of Kenosha v. Bruno, of course, the disadvantages of the 
Court’s terminology became glaringly evident. The Kenosha plaintiffs 
did not need to borrow the respondeat superior concept in order to 
make their case against the cities. The only question of liability they 
raised was whether the Wisconsin licensing practices were unconstitu
tional, and there was no ambiguity about the involvement of the cities 
in this alleged offense. In every significant sense the licensing 
proceedings had been conducted by the city governments themselves, 
as the Court implicitly recognized.171 In fact, it could not meaningfully
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be said that plaintiffs’ asserted cause of action was an outgrowth of 
tort law at all.172 To the extent that the decision in Monroe is 
explainable as having been rendered against the background of tort 
liability, the Court’s extension of municipal immunity to the Kenosha 
facts was misguided. The unanimous demotion of Kenosha to a 
pleading rule in later cases reflects a wholly sensible perception that 
the case is best viewed as the reductio ad absurdum of the person 
construction.173

172. See Hill, supra note 158, at 1126-27 (cases in the Ex parte Young tradition not de
rived from common law rights of action, such as trespass, but instead based upon judicially 
created cause of action defined by fact of constitutional violation); accord, Hart & Wechsler. 
supra note 1, at 935.

173. See notes 65-72 supra and accompanying text.
174. 411U.S.at709. The Court’s opinion is unclear at this point. The statement quoted in the 

text would seem to be broad enough to dispose of the plaintiffs argument. Yet the Court 
apparently realized that it might have gone too far, for it qualified the statement by saying: “It may 
be that even in 1871 municipalities which were subject to suit under state law did not pose in the 
minds of the legislators the constitutional problems that caused the defeat of the (Sherman 
amendment].” Id. at 710.

175. See McCormack,supra note 140, at 31 & n.l82; 70 Colum.L. Rev. 1467,1471-72 (1970).
176. See 411 U.S. at 708 n.24.

The second preliminary problem to confront is whether an 
interpretation of the Monroe doctrine as barring only vicarious 
liability is consistent with the Sherman amendment debates 
themselves. This question requires extended examination because 
the Supreme Court has in fact verged on overstatement in describing 
the debates.

In Moor the Court’s ultimate rationale was that Congress had 
decided against creating the cause of action sought by the plaintiffs. 
But in reaching that conclusion Justice Marshall indicated in dictum, 
or perhaps as an alternative holding, that Congress had believed it 
could not create such a cause of action even if so inclined. “ [I|t cannot 
be doubted,” wrote Justice Marshall, ‘‘that the House arrived at the 
firm conclusion that Congress lacked the constitutional power to 
impose liability upon municipalities.”174 This was an exaggeration. 
The question that preoccupied Congress was not whether cities could 
be liable under federal statutes but what they could be liable for. 
Vicarious liability was rejected because it was not among the 
recognized duties of cities at that time. Conformity to the 
Constitution in their own actions, however, was among the duties of 
cities at the time and would have struck the Congressmen 
differently.175

Justice Marshall argued his position by quoting a few excerpts from 
the congressional debates.176 When those passages are carefully 
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examined, however, they demonstrate the fallacies in the Court’s 
deductions. The following remarks of Representative Willard were set 
out:

Now, sir, the Constitution has not imposed, we have not 
by the Constitution imposed, any duty upon a county, city, 
parish, or any other subdivision of a State, to enforce the 
laws, to provide protection for the people, to give them 
equal rights, privileges, and immunities. The Constitution 
has declared that to be the duty of the State. The 
Constitution, in effect, says that no State shall deny to its 
citizens the equal protection of the laws, and I understand 
that that declaration, that prohibition applies only to the 
States, so far as political or municipal actions is con
cerned.177

177. Globe, supra note 25, at 791, quoted in Moor v. County of Alameda, 411 U.S. 693, 708 
n.24 (1973).

178. See Raymond v. Chicago Union Tractor Co., 207 U.S. 20, 35-36 (1907) (fourteenth 
amendment covers all instrumentalities by which state acts); Ex parte Virginia, 100 U.S. 339,346- 
47 (1880) (no agency, officer, or agent of state shall deny to any person within its jurisdiction the 
equal protection of the law); Virginia v. Rives, 100 U.S. 313, 318 (1880) (fourteenth amendment 
extends to all state instrumentalities).

179. In the famous case of Yick Wo v. Hopkins, Chinese launderers alleged that San Francisco 
zoning ordinances were being enforced against them selectively because of their race. In 
deciding that the alleged discriminatory practices violated the equal protection clause, the Court 
said that the ordinances “are applied by the public authorities charged with their administration, 
and thus representing the State itself, with a mind so unequal and oppressive as to amount to a 
practical denial by the State of that equal protection of the laws which is secured to the 
petitioners, as to all other persons, by . . . the Fourteenth Amendment.” 118 U.S. 356, 373 
(1886); see Avery v. Midland County, 390 U.S. 474, 479-80 (1968) (equal protection clause 
reaches exercise of state power whether exercised directly or through subdivisions of state); 
Lovell v. Griffin, 303 U.S. 444, 450 (1938) (municipal ordinances constitute state action); Home 
Tel. & Tel. Co. v. City of Los Angeles, 227 U.S. 278, 294 (1913) (same); c/. Davidson v. New 
Orleans, 96 U.S. 97, 100-01 (1878) (city's taking of property held not to violate due process 
clause).

A quick reading of this passage leaves the impression that Willard 
believed that cities were not subject to the fourteenth amendment at 
all. Presumably, the Moor Court interpreted it that way. Before 
undertaking further analysis of the quotation, however, it may be 
pertinent to consider briefly how inherently improbable the repre
sentative’s supposed belief really was. We can see with hindsight that 
shortly after the passage of the fourteenth amendment the Supreme 
Court decided without difficulty that the amendment governed the 
actions of all agencies of the states,178 including municipalities.179 If 
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Representative Willard failed to foresee this development, he was a 
very poor prophet indeed, because prior to 1871 the Court had 
consistently taken a similar approach with respect to other clauses of 
the Constitution.180 Moreover, to have held that a state is more 
inhibited by constitutional strictures than its political subdivisions 
would have been quite peculiar, because it would have invited states 
to avoid their constitutional responsibilities by a simple act of 
delegation.181 One, therefore, should hesitate to infer that the House 
did not believe that the constitutional restrictions on states also 
govern municipalities—a principle that has commonly been regarded 
as self-evident throughout our history.

180. See, e.g., Woodruff v. Parham, 75 U.S. (8 Wall.) 123, 139-40 (1869) (municipal tax on 
goods brought across state lines does not violate import-export clause); Waring v. Mayor of 
Mobile, 75 U.S. (8 Wall.) 110, 122 (1869) (when imported goods purchased and resold, import
export clause does not shield second transaction from city sales tax); U.S. ex rel. Von Hoffman v. 
City of Quincy, 71 U.S. (4 Wall.) 535, 544-45 (1867) (dictum) (neither state nor city may impair 
obligations of city’s contract with private party); Weston v. City Council, 27 U.S. (2 Pet.) 449, 
467 (1829) (Marshall, C.J.) (application of city’s property tax to federal bonds violates 
McCulloch v. Maryland principles).

181. See Capital City Gas Co. v. City of Des Moines, 72 F. 818, 823 (C.C.S.D. Iowa 1896) (if 
statute passed by state legislature is open to judicial examination, ordinance passed by 
municipal corporation must be equally open).

182. Globe, supra note 25, at 791.

A closer inspection of Representative Willard’s remarks reveals 
that he never meant to deny that the federal government could 
provide a remedy for municipal action that exceeded constitutional 
bounds. Immediately following the remarks quoted above, he said:

[T]he State, within its boundaries, has the creation and the 
control of the laws for the protection of the people .... 

In most of the States—it is so in mine, I know—the 
counties and the towns have no power in this regard except 
as those powers have been conferred upon them by the 
State; and these powers can be taken from them at any time 
by the State. If these powers are not given to them by the 
State, or if they hold them only at the will of the State, what 
justice is there in making the town, city, or parish liable for 
not protecting the property of citizens, when perhaps no 
laws for its protection exists; for not giving me protection 
when they have not been clothed by the State with the right 
and power to give me protection?182

The point Representative Willard was making is apparent: the 
burdens of the fourteenth amendment fall initially on the states alone. 



1530 The Georgetown Law Journal (Vol. 65:1483

He never denied that when states did give specific powers to cities 
and counties, the federal government could require that those powers 
be exercised in accordance with the Constitution.

The Court also referred to comments by Representative Poland 
that, on their face, directly support the Moor thesis. The excerpt 
quoted by the Court ended with this flat assertion: “With these local 
subdivisions we have nothing to do. We can impose no duty upon 
them; we can impose no liability upon them in any manner 
whatever.”183 But Representative Poland was overstating his own 
point; he did not really think that federal power was as limited as his 
words implied. In the course of the same speech he willingly conceded 
that municipalities could be held liable on their contracts in federal 
court when the requirements of diversity jurisdiction were met.184 In 
declaring that his opposition to the Sherman amendment was 
consistent with his acceptance of municipal contract liability in the 
federal courts, he invoked the reasoning that contract liability came 
about when a municipality breached obligations imposed by state law; 
but under the Sherman amendment, liability would stem from breach 
of an alleged duty imposed from a source without power to add to the 
agenda of municipal tasks.185 It was this facet of the Sherman 
amendment—not the solitary fact that it created liability—that 
sparked Representative Poland’s indignation. The logic of his 
position indicates that he would have placed unconstitutional 
municipal conduct cases in the same category as contract cases. To 
the extent that any constitutional duties devolved upon cities, they 
did not come about through actions of the national government in 
Washington. Rather, they arose automatically when the states 
delegated governmental powers to those entities.186 If Congress was 
not interfering with the substantive law governing municipal 
corporations, it does not seem that Representative Poland, and the 
other congressmen who espoused views like his, would have perceived 

183. Id. at 793.
184. Id. at 794.
185. Id.
186. This interpretation of the congressmen’s reasoning might seem incompatible with the fact 

that section 1983 protects not only constitutional rights, but also rights created by federal 
statutes. See note 1 supra. But the protection afforded by section 1983 for statutory rights was not 
enacted contemporaneously with the Sherman amendment debates; rather, it was inserted three 
years later without explanation. Examining Bd. of Eng’rs v. Flores de Otero, 426 U.S. 572, 583 
n.12 (1976). By 1874, one might argue, the tenth amendment views of the House had softened.
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any constitutional barrier to such a remedy simply because the federal 
judiciary was to enforce it.187

187. It is difficult to imagine how they could have objected to such a purely jurisdictional 
provision on constitutional grounds, because article III expressly authorizes federal court 
jurisdiction over cases “arising under this Constitution.” It should be noted that article III 
jurisdiction over municipalities has never been thought to be limited by the eleventh 
amendment; only state governments are protected by that amendment. See Lincoln County v. 
Luning, 133 U.S. 529, 530-31 (1890) (eleventh amendment not applicable to counties, cities, 
towns); Board of Supervisors v. Cowles, 74 U.S. (7 Wall.) 118 (1869) (state cannot prevent 
federal court from hearing contract action against county because court’s jurisdiction is given by 
Constitution). The Sherman amendment opponents presumably recognized this fact, as their 
many references to municipal contract liability demonstrate.

A third passage that Justice Marshall quoted from the debates may be briefly mentioned: a 
rather simplistic appeal to states’ rights by Representative Kerr. Globe.supra note 25, at 788. As 
indicated above, one should avoid placing too much weight on generalized sympathy for states’ 
rights as a factor leading to the rejection of the Sherman amendment, because one would have 
expected a congressman who opposed the amendment solely on that basis to have voted against 
the Civil Rights Act itself. Representative Kerr, unlike Representatives Willard and Poland, did 
vote against the Act. Id. at 808. Consequently, it is fallacious to regard him as a spokesman for the 
congressmen who opposed the municipal liability provision but who supported section 1983. Cf. 
National Woodwork Mfrs. Ass’n v. NLRB, 386 U.S. 612, 639-40 (1967) (statutes should not be 
construed by reference to the interpretations placed upon them by their opponents); United 
States v. Calamaro, 354 U.S. 351, 358 n.9 (1957) (same).

In sum, a fair reading of the Sherman amendment debates suggests 
that Congress avoided initiating a new theory of municipal responsi
bility under the Constitution, i.e., a theory that constitutional 
breaches committed by municipal citizens or employees are au
tomatically chargeable to the municipality itself. But when a city is 
itself guilty of a violation of the Constitution while administering its 
state-authorized functions, the Sherman amendment debates do not 
suggest that section 1983 should restrict in any way the remedies that 
courts may decree to redress the consequent injury.

A RESPONDEAT SUPERIOR STANDARD EXPLAINED

Combining the results of our inquiry into the origins of the Monroe 
doctrine with our previous analysis of the current operation of the 
doctrine, the following conclusions emerge: The doctrine was 
designed as a bar to vicarious liability in constitutional tort cases. To 
that extent, it was a reasonable extrapolation of the Sherman 
amendment debates. Yet the “nonperson” language in which the 
Court couched its position was extremely problematic in its 
implication that cities were meant to be completely unaffected by 
section 1983. Not only did this interpretation surpass the legitimate 
lessons of the legislative history; it also could not be taken seriously 
without destroying the utility of section 1983 as a tool for challenging 
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unconstitutional state and local laws. The value of section 1983 in this 
respect, while apparently not clearly foreseen at the time of Monroe, is 
now universally recognized. Thus, with one eye on the political 
function of the statute and the other eye on the Supreme Court’s 
evident determination to preserve the core holding of Monroe, the 
lower courts have manipulated the person doctrine through fictional 
devices that have little, if anything, to do with either the historical 
background or the contemporary function of section 1983. In short, 
the terminology of the controversy has impeded attempts toward 
resolution.188 Courts should abandon the effort to make cases turn on 
an application of the person construction, and should find a more 
suitable medium for perpetuating any aspects of municipal immunity 
that they consider worth saving. This transformation can be 
accomplished through analytical tools that have already been tested 
and found workable in the jurisprudence of section 1983.

188. See Muzquiz v. City of San Antonio, 528 F.2d 499, 503-04 (5th Cir. 1976) (Thornberry, 
J., concurring in part and dissenting in part) (noting difficulties in applying party-in-fact analysis 
to this context), petition for cert, filed, 45 U.S.L.W. 3057 (U.S. May 27, 1976) (No. 75-1723).

189. A more direct route to the end recommended in the text would be for the Supreme Court 
to overrule Kenosha. The Court could thereby eliminate a good deal of abstraction from the law 
while not disturbing any substantial feature of the jurisprudence of section 1983. But it is 
probably unrealistic to expect the Court to overrule a four-year-old precedent purely for the sake 
of simplicity.

190. See, e.g., Imbler v. Pachtman, 424 U.S. 409, 417-19 (1976) (prosecuting attorney 
absolutely immune because “§1983 is to be read in harmony with general principles of tort 
immunities and defenses rather than in derogation of them”); Wood v. Strickland, 420 U.S. 308, 
316-18 (1975) (school officials entitled to qualified good-faith immunity).

First, because the issue of whether a “person” is being sued does 
not meaningfully aid analysis, courts should eliminate it as a pivotal 
inquiry by simply extending the established Kenosha loophole. 
Whenever an appropriate official is named as a defendant in his 
official capacity, courts should hold that the appropriate government 
entity is represented in court by a suable person. To be sure, this 
strategy would leave Kenosha dangling in midair.189 But this cannot be 
a decisive objection, because the courts have already treated Kenosha 
with a complete lack of respect. In cases involving pleas for injunctive 
relief, the very remedy sought in Kenosha, the courts have not 
hesitated to pay attention to form while depriving the decision of its 
substance.

Secondly, municipal immunity can be preserved in the statute by 
resort to the same mechanism that has engendered other affirmative 
defenses recognized in section 1983 constitutional tort cases—the 
background of common law tort liability.190 For example, the holding 
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in Pierson v. Rayi9i that judges may not be held personally liable 
under section 1983 for the judgments they render did not spring from 
a contrived theory that judges are not among the persons against 
whom the statute was directed. Rather, the rationale was a 
straightforward assumption that Congress had legislated with 
common law principles in mind, including defenses previously 
recognized in ordinary tort litigation.192 Similarly, it could be held that 
Congress intended that cities be immune when their only connection 
with the injury was through the doctrine of respondeat superior.193 
Such a holding would have respectable common law roots194 and 
would be consistent with the underlying reasoning of Monroe and its 
progeny.195 It is noteworthy that the lower court decisions on which 
Monroe relied in announcing its rule had been reasoning in this 

191. 386 U.S. 547 (1967).
192. See id. at 554-55. The distinction drawn in the text makes a practical difference. Because 

Pierson did not wholly exclude judges from the purview of section 1983, the lower courts have en - 
tertained suits against them in circumstances in which the policies of the traditional immunity rule 
do not apply. See, e.g., Sparkman v. McFarlin, 552 F.2d 172 (7th Cir. 1977) (judge acting outside 
his jurisdiction); Erdmann v. Stevens, 458 F.2d 1205 (2d Cir.) (suit for injunctive relief), cert, 
denied, 409 U.S. 889 (1972).

193. The proposed rule would comport with the lower courts’ recent tendency to reject 
vicarious liability in section 1983 actions against individuals. See, e.g., Bryan v. Jones, 530 F.2d 
1210, 1215 (5th Cir.) (en banc) (reasonable conduct and good faith shield sheriff from liability 
for errors occurring outside his realm of responsibility), cert, denied, 429 U.S. 865 (1976); Goode 
v. Rizzo, 506 F.2d 542, 550 (3d Cir. 1974) (district court should consider that defendant officials 
did not personally participate in incidents), rev'd on other grounds, 423 U.S. 362 (1976); Johnson 
v. Glick, 481 F.2d 1028, 1034 (2d Cir.) (prisoner’s complaint stated claim against guard who 
allegedly made unprovoked attack, but failed to state claim against warden because complaint did 
not allege that guard’s conduct had been authorized or that there had been similar previous 
episodes), cert, denied, 414 U.S. 1033 (1973); Note, Vicarious Liability Under Section 1983, 6 Ind. 
L. Rev. 509, 510 n.7, 521-22 (1973).

194. See note 156 supra. To be sure, since Monroe was decided quite a few states have 
departed from the common law rule and have permitted municipalities to be sued for torts of 
their employees. See Restatement (Second) of Torts §§895B-895C note (Tent. Draft No. 
19, 1973) (state by state survey). But the question of whether such local variations should be 
followed by federal courts sitting in those states has been directly faced and answered in the 
negative. See Moor v. County of Alameda, 411 U.S. 693, 710 (1973); cf. Jones v. Marshall, 528 
F.2d 132, 137 (2d Cir. 1975) (state doctrines of official immunity are not controlling in section 
1983 litigation).

195. As has been demonstrated, Moor v. County of Alameda contains misleading dicta about 
the Sherman amendment debates, but its application of the legislative history to the plaintiffs’ 
specific claim was quite reasonable in light of Monroe. See notes 48-50, 174-87 supra and 
accompanying text. Indeed, support for the proposed interpretation of the municipal immunity 
doctrine may be discerned in the Court’s remark that “Congress did not intend, as a matter of 
federal law, to impose vicarious liability on municipalities for violations of federal civil rights by 
their employees.” 411 U.S. at 710 n.27 (emphasis omitted). In Aldinger v. Howard, the state 
statute under which Ms. Aldinger proposed to recover backpay from the county through 
pendent jurisdiction was expressly described by the Court as a vicarious liability provision. 427 
U.S. at 5.
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fashion all along.196 Extending the analogy, the official immunity cases 
recognize that an individual’s defense to suit under section 1983 must 
end where the requirements of constitutional rule begin.197 This idea 
suggests the principle that would properly limit municipal immunity: 
the principle that cities should be liable in nonvicarious situations. 
For, as Congress presumably recognized,198 the traditional freedom of 
cities from vicarious liability has never been thought to permit them, 
by their own actions, to violate the Constitution.

196. See notes 165-69 supra and accompanying text.
197. For recognition that section 1983 displaces common law immunities to the extent 

necessary to achieve its purposes, see Imbler v. Pachtman, 424 U.S. 409, 441-42 (1976) (White, 
J., concurring in judgment) (discussing Scheuer v. Rhodes, 416 U.S. 232, 248-49 (1974) 
(absolute immunity for state executives, as at common law, would be incompatible with 
constitutional supremacy)); McLaughlin v. Tilendis, 398 F.2d 287, 290 (7th Cir. 1968) (to hold 
school officials absolutely immune from suit challenging discriminatory discharge of teachers 
would frustrate the very purpose of section 1983).

198. See notes 178-81 supra and accompanying text.
199. The emphasis upon federalism would help to explain why vicarious liability of public 

entities for constitutional torts has been disallowed while vicarious liability of private entities for 
ordinary torts is not questioned. This disparity cannot be explained simply by drawing a 
distinction between constitutional and nonconstitutional offenses, because when a private 
corporation is sued under section 1983 as a result of its involvement in a constitutional tort, it is 
usually held accountable under normal respondeat superior principles. See Lynch v. Household 
Fin. Corp., 405 U.S. 538 (1972) (by implication); Adickes v. S.H. Kress & Co., 398 U.S. 144 
(1970) (by implication); Hill v. Toll, 320 F. Supp. 183 (E.D. Pa. 1970); Note, supra note 193, at 
520. But see Draegerv. Grand Cent. Inc., 504 F.2d 142, 145-46 (10th Cir. 1974). Only the unique 
status of state and local governments in our constitutional system appears capable of justifying 
the preferential treatment they receive. See generally National League of Cities v. Usery, 426 
U.S. 833 (1976).

200. See generally W. Prosser. Handbook of the Law of Torts §69 (4th ed. 1971).

By abolishing the distinction between suits against individuals and 
suits against municipalities, this proposal would permit the courts to 
articulate a coherent justification for the Monroe holding. The 
rationale would be that Congress, out of regard for principles of 
federalism,199 preferred not to impose on municipalities an absolute 
duty to prevent their employees from infringing individual rights. It is 
at least plausible to conclude, as the Supreme Court did in 1961, that 
cities and other state governmental entities should not be held to a 
standard as demanding as vicarious liability. One is apt to forget that 
the rule of respondeat superior is itself a legal fiction, a device that 
artificially imputes liability to a “master” strictly because of his status 
as an employer.200 That this liability rule has proved worthwhile in the 
private sector does not automatically imply that it is equally suitable 
in the public sector. Professor Jaffe’s remarks are pertinent here:

How easy it is to take for granted . . . the notion that the 
misdoing of an officer is in the nature of things the “state’s” 
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tort. Respondeat superior is taken not as a legal doctrine but 
as a fact of nature. Yet it is well known that so distinguished, 
if sometimes perverse, a scholar as Holmes, writing in the 
1880’s, purported to find no reason at all for the doctrine of 
respondeat superior other than an outmoded medieval 
doctrine .... Whatever the explanation for his attitude, it is 
clear evidence that the attribution of an officer’s torts to the 
state was not obvious on general principle. If the judges 
found it difficult to attribute to a private principal the tort of 
an agent chosen by him to work within rather limited 
confines, how much more difficult to attribute to that 
undefinable entity, the state, the illegal acts of its various 
officers performing as a body a most disparate collection of 
functions.201

201. Jaffe, Suits Against Governments and Officers: Damage Actions, 77 Harv L. Rev. 209, 
209-10 (1963) (footnotes omitted).

Admittedly, municipal immunity from vicarious liability will often 
have the effect of denying any substantial compensation to the proven 
victim of a constitutional tort—a result that arguably is more unjust 
than the imposition of liability on a nonculpable public entity. But the 
question is not whether this approach to the municipal liability 
doctrine is inherently appealing; the question is how it compares with 
the realistic alternatives. If Monroe is to be preserved at all, it seems 
preferable to view the doctrine as a limitation on liability rather than a 
restriction on remedy. Historical analysis aside, it may be difficult to 
conceive of Congress declining to hold cities to a commonplace rule of 
law such as the rule of respondeat superior; but it is even more 
difficult to conceive of Congress prohibiting certain remedies, such as 
damages, while authorizing courts to decree, in appropriate cases, 
injunctive remedies that the state could well consider equally 
intrusive.

In fact, the strongest argument for the proposal presented here is 
that, unlike the other interpretations of the Monroe doctrine that have 
been offered, it imposes no artificial constraints on available remedies. 
For such governmental entities as cities, which have traditionally been 
unprotected by the eleventh amendment, there is no convincing 
reason to depart from the general proposition that when a city is found 
to have followed a policy that is unconstitutional, a court should be 
empowered to grant the plaintiff any relief to which the facts entitle 
him. A direct payment of money from the treasury is functionally no 
different from injunctive relief routinely awarded under section 1983, 
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and in a given case it may be considerably less troublesome and 
expensive.

Indeed, the particular appropriateness of monetary relief has been 
implicitly recognized in a number of the Court’s recent section 1983 
decisions. The same day on which Kenosha was decided, for instance, 
the Court held in Vlandis v. Kline202 that a state could not establish an 
irrebuttable presumption that students who had entered the state to 
attend college did not intend to remain. Accordingly, it affirmed a 
district court decree allowing the plaintiffs to recover the extra tuition 
they had paid as supposed nonresidents.203 In a later irrebuttable 
presumption case, Cleveland Board of Education v. LaFleur,204 a 
school board was forbidden to presume that a woman six-months 
pregnant was incapable of teaching, and a backpay award for the 
plaintiff teacher was upheld.205 Because the Court’s opinions focused 
on questions of liability and not relief, it is debatable to what extent 
these section 1983 decisions are themselves precedents supporting 
the rule advocated here.206 But whatever their precedential weight, 
Vlandis and LaFleur presented situations in which common sense 
suggests that victory for the plaintiffs should be accompanied by a 
monetary award compensating them for their losses. The defendant 
government entities were directly responsible for the injuries by 
adopting unconstitutional rules of law; justice required them to make 
the plaintiffs whole.207

202. 412 U.S. 441 (1973).
203. See id. at 454.
204. 414 U.S. 632 (1974).
205. See id. at 651.
206. Compare Hagans v. Lavine, 415 U.S. 528, 533 n.5 (1974) (when questions of jurisdiction 

have been passed on in prior decisions sub silentio, the court has never considered itself bound) 
with Stainback v. Mo Hock Ke Lok Po, 336 U.S. 368, 379-80 (1949) (while failure to act is 
normally not precedent, nonapplication is significant if responsibility was on courts to apply rule).

207. In a variety of political cases a monetary award may be the only feasible remedy. The 
unconstitutionally discharged employee who cannot be reinstated is a recurring instance. E.g., 
Thomas v. Ward, 529 F.2d 916 (4th Cir. 1975); Burt v. Board of Trustees, 521 F.2d 1201 (4th 
Cir. 1975). Another example is litigation charging that the government has illegally withheld or 
exacted a specific sum from the plaintiff, as in Vlandis and Muzquiz. A third example would be 
an action within the takings clause of the fifth amendment. Cf. Bivens v. Six Unknown Named 
Agents of the Fed. Bureau of Narcotics, 409 F.2d 718, 723 (2d Cir. 1969) (“|t|he right to just 
compensation can scarcely be vindicated other than by securing just compensation”), rev'd on 
other grounds, 403 U.S. 388 (1971). In such cases, barring the remedy effectively immunizes the 
city’s policy or action from constitutional attack.

Moreover, when the focus of the litigation is an unconstitutional 
policy, there can be little hope of a recovery against an officer in his 
personal capacity. Apart from the possibility that he may be 
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judgment-proof,208 an officer who has violated the Constitution by 
administering existing policy will normally be shielded from personal 
damage liability by the official immunity doctrine.209 If he is himself a 
policymaker, his opportunity to claim that he relied on instructions 
dictated from above is obviously weaker. Yet his personal interests 
will be protected even more fully than will those of line officers, 
because, in recognition of the complexity of the decisions he may be 
obliged to make, courts afford the executive officer a defense that 
broadens as the scope of discretion and responsibilities of the office 
increase.210 Thus, when application of an unconstitutional policy 
warrants monetary recovery, the relief will necessarily be awarded 
from the public treasury if awarded at all.211

208. The prospect that an individual tortfeasor, such as a misbehaving policeman, will lack 
sufficient assets to compensate his victim has of course always been the most prominent 
argument in favor of municipal liability for constitutional violations. See, e.g., Kates & Kouba, 
supra note 7, at 136-37; Comment, Carter v. Carlson: The Monroe Doctrine at Bay, 58 Va. L. 
Rev. 143, 157 & n.72 (1972). This argument is put aside here because our present concern is 
with factors that call for a more generous rule in political cases than in constitutional tort cases.

209. See Cox v. Cook, 420 U.S. 734, 736-37 (1975) (prison officials not liable for failure to 
foresee that administrative practices would be held unconstitutional); Wood v. Strickland, 420 
U.S. 308, 321 (1975) (well-intentioned school administrators liable only for breach of “settled, 
indisputable law”); Foster v. Zeeko, 540 F.2d 1310, 1313-15 (7th Cir. 1976) (applying duty of 
“reasonable foresight” of constitutional developments); cf. Ashcroft v. Mattis, 97 S. Ct. 1739, 
1740 (1977) (Court cannot consider whether Missouri statute authorizing policemen to use 
deadly force is unconstitutional because defendant officers have established good faith reliance 
on statute and no live controversy remains). Of course, as the White Primary Cases illustrate, an 
individual can be personally liable under section 1983 for enforcing a flagrantly unconstitutional 
local policy. See, e.g.. Smith v. Allwright, 321 U.S. 649, 664 (1944) (statute excluded blacks from 
voting in Democratic primary); Lane v. Wilson, 307 U.S. 268, 273-77 (1939) (statute perpetually 
disenfranchised individuals who did not register to vote during 11-day period, except those who 
had voted in 1914).

210. Scheuer v. Rhodes, 416 U.S. 232, 247 (1974).
211. Cf. Engdahl, supra note 121, at 58-59 (recent expansions in official immunity justify 

narrowing of sovereign immunity defense).
212. This approach to municipal liability provides a possible framework for resolution of 

claims against cities under the doctrine of Bivens v. Six Unknown Named Agents of the Federal 
Bureau of Narcotics, 403 U.S. 388 (1971). See note 8 supra. As background, one should note 
that the Bivens case followed a two-step analysis in deciding that federal narcotics agents could 
be sued for damages under the Constitution. First, the Court found that the fourth amendment 
conferred upon the plaintiff a legally protected interest in remaining secure from unreasonable 
official searches. 403 U.S. at 392-95. It then found that damages were appropriate to redress the 
agents’ infringement of this legal interest. Id. at 395-97. Justice Harlan's much admired separate 
opinion followed a similar pattern. See id. at 399-402 (Harlan, J., concurring) (liability); id. at 
402-11 (Harlan, J., concurring) (remedy).

The first of these steps suggests a corresponding issue to be faced when a municipality is sued 
under a Bivens theory: whether the Constitution was violated only by the officer most

In sum, the rule we have been considering circumscribes the 
situations in which a public entity may be found to have violated 
section 1983, but permits relatively unrestricted kinds of relief when a 
violation does occur.212 The Court’s opinion last year in Hills v.
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Gautreaux212 suggests that this combination of features would prove 
appealing to the Justices. The specific holding in Gautreaux was that a 
district court could order the Department of Housing and Urban 
Development to take remedial action stretching throughout the 
Chicago metropolitan area, even though the unconstitutional agency 
actions giving rise to the order had occurred only within the city limits 
of Chicago.214 Of more general interest, however, are the Court’s 
broad pronouncements about the relief that federal courts may grant 
in constitutional cases. Relying on its earlier opinion in Milliken v. 
Bradley,215 the Court cautioned that the remedial powers of federal 
courts when directed against local and state governmental entities are 
not plenary and may be exercised only on the basis of a constitutional 
violation.216 This admonition seems harmonious with the suggestion 
that municipalities should be liable under section 1983 only to the 
extent that the statute charges them with responsibility for their 
officers’ constitutional infringements. Yet if the Court’s view of the 
proper occasions for a constitutional remedy was narrow, its view of 
the potential latitude of these remedies was quite the opposite:

immediately connected with the wrong, or whether the city should also be regarded as having 
committed the violation. Courts have differed over the propriety of attributing individuals’ ultra 
vires constitutional breaches to public entities through the principle of respondeat superior. See 
note 158 supra. But at least some plaintiffs presumably will be able to clear the hurdle of 
establishing a fourteenth amendment violation by the city itself. These plaintiffs should 
encounter little difficulty with the second step in the analysis—that of remedy. There would be 
every reason to apply with full force the principle that “where legal rights have been invaded, and 
a federal statute provides for a general right to sue for such invasion, federal courts may use any 
available remedy to make good the wrong done.” Bell v. Hood, 327 U.S. 678, 684 (1946) 
(emphasis added). If the Constitution grants an individual a “legal right” to some kind of relief 
because of a municipality’s constitutional breach, it is difficult to perceive why the courts 
should exclude damage judgments from their arsenal of remedies. Cf. Katz, The Jurisprudence of 
Remedies: Constitutional Legality and the Law of Torts in Bell v. Hood, 117 U. Pa. L. Rev. 1, 43-
51 (1968) (no a priori reason to make damages unavailable in actions against individual officers); 
notes 105-06 supra and accompanying text (critique of Edelman rule). Clearly, no restraints on 
permissible remedies could be inferred from the Monroe doctrine, if that doctrine is interpreted 
in accordance with the proposal of this article.

213. 425 U.S. 284 (1976).
214. Id. at 305-06.
215. 418 U.S. 717 (1974).
216. 425 U.S. at 293.

Our prior decisions counsel that in the event of a 
constitutional violation “all reasonable methods be avail
able to formulate an effective remedy,” . . . and that every 
effort should be made by a federal court to employ those 
methods “to achieve the greatest possible degree of [relief], 
taking into account the practicalities of the situation.” . . . * 51
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As the Court observed in Swann v. Charlotte-Mecklenburg 
Board of Education-. “Once a right and a violation have been 
shown, the scope of a district court’s equitable powers to 
remedy past wrongs is broad, for breadth and flexibility are 
inherent in equitable remedies.”217

217. Id. at 297 (citations omitted). The quoted language appears to have secured the 
unanimous approval of the Justices. See id. at 306-07 (Marshall, J., concurring).

218. An exception might be recognized if an unconstitutional practice was prescribed by 
statute but ignored in practice. See American Motorists Ins. Co. v. Starnes, 425 U.S. 637, 645 
(1976) (although Texas venue statute facially discriminates against foreign corporations, not 
violative of equal protection clause because not discriminatorily applied). Conversely, the 
existence of a facially fair statute should not foreclose inquiry into whether it is 
unconstitutionally administered. See Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886) (though 
law itself is fair on its face, if administered with evil eye and unequal hand the denial of justice is 
within prohibition of Constitution); cf. Monroe v. Pape, 365 U.S. 167, 174-78 (1961) (section 
1983 was designed to provide federal remedy where state remedy adequate in theory but not 
available in practice).

219. See Adickes v. S.H. Kress & Co., 398 U.S. 144, 167-69 (1970) (construing words 
“custom or usage” in section 1983 to refer to consistent practice).

IMPLEMENTING THE STANDARD

Having developed a historical and practical argument for inter
preting the Monroe doctrine as a bar to vicarious municipal liability 
rather than to monetary remedies, we must consider problems of 
implementation. How are courts to know when a case is prohibited 
under the doctrine? At the level of pleading, one can quickly answer 
that, when relief is sought from the officer in his official capacity on 
the ground that the plaintiff has been injured by an unconstitutional 
act attributable to a city, the immunity doctrine does not apply. But 
the real question is: for purposes of Monroe immunity, when has the 
city acted?

Some heavyhanded guidelines may be immediately rejected. When 
a law directs officers to engage in an unconstitutional practice, a court 
could readily conclude that the practice is attributable to the 
municipality itself.218 Yet the issue cannot be made to turn on whether 
the official policy was formulated into an ordinance or regulation; 
what functions as the law of a municipal entity is often composed 
simply of its officers’ informal predilections, crystallized into con
sistent practice.219 Further, a plaintiff should not be required to 
show that what happened to him has also happened to others. A city 
should not be able to act unconstitutionally and then defend itself on 
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the ground that the factual situation has not occurred often enough for 
an official policy to have developed.220

220. See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 266 
n.14 (1977) (consistent pattern of official racial discrimination not necessary predicate to 
violation of equal protection clause); Snowden v. Hughes, 321 U.S. 1, 15 (1944) (Frankfurter, J., 
concurring) (fourteenth amendment does not permit a state to deny equal protection of its laws 
even though such denial is not wholesale); cf. Mt. Healthy City School Dist. Bd. of Educ. v. 
Doyle, 429 U.S. 274, 281-83 (1977) (plaintiff could maintain Bivens action for reinstatement 
against school board that dismissed him although circumstances surrounding discharge were 
presumably unique). As the result in Mount Healthy suggests, governmental entities often 
employ officers in positions of such high authority that their official actions should be considered 
presumptively attributable to the entity itself, even if the actions were taken on an ad hoc basis. 
The question in each case would be whether the officers’ actions were within the scope of their 
authority, and traditional agency principles could provide at least a starting point in resolving 
this issue. See generally Restatement (Second) of Agency §§32-48 (1957).

221. See Kellerman v. Askew, 541 F.2d 1089, 1091 (5th Cir. 1976). In Kellerman the court 
was asked to decide whether a sheriff was liable for his failure to supervise the deputy who had 
actually injured the plaintiff by denying medical treatment. The court inquired whether 
certain defendants could be charged with knowledge of the plaintiff’s condition and correctly 
pointed out that if a theory of vicarious liability could have been entertained, inquiry into 
defendant’s knowledge would have been unnecessary. Id. at 1091 & n.3.

222. See Restatement (Second) of Agency §213 (1957) (negligent supervision by 
principal); id. §214 (nondelegable duties).

In the absence of precise definitions, the proposed conception of 
policy may seem so loose as to be capable of engulfing all municipal 
protection against vicarious liability. For example, in a case in which an 
officer has crossed constitutional bounds while acting under a broad 
grant of discretionary power, one could maintain that the city itself 
violated the plaintiff’s rights by leaving to its employee so much 
discretion that unconstitutional exercises of the delegated authority 
were inevitable. Even when an officer’s constitutional infringement is 
plainly ultra vires, one could argue that the government entity that 
employs him breached its own constitutional duty, i.e., a duty to 
supervise its employees to prevent them from invading the rights of 
citizens.221

In the abstract, a theory of excessive delegation or negligent 
supervision can be sharply distinguished from a theory of vicarious 
liability. 222 But in practice there are no easy answers to this problem— 
nor should there be. The boundary to the section 1983 action against 
municipalitites ought to remain unsettled because it implicates one of 
the most delicate issues of all civil rights litigation: what duty does a 
state or city have to supervise its employees? Surely, governmental 
entities have some responsibility to prevent their employees from 
committing excessive invasions of individual rights; it is untenable 
that a government should be permitted to clothe its officers with 
power, under facially neutral grants of authority, and then neglect 
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entirely the possibility that the power will be misused.223 By rejecting 
vicarious liability the Court has rejected one end point on the 
spectrum of responsibilities that might be cast upon state and local 
governments, but it has not indicated what lesser responsibility 
should be expected. Indeed, the scope of the duty, as reflected in 
section 1983 actions against individual officers, is now in a state of 
flux. The Court has spoken most directly to the issue in Rizzo v. 
Goode.224 In that case, residents of Philadelphia secured a district 
court decree ordering significant changes in the operations of the city 
police department. The predicate for this relief was the court’s finding 
that the department had tolerated an “unacceptably high” number of 
fourth amendment violations by rank and file policemen. The 
Supreme Court reversed, largely on the basis that the constitutional 
infringements had not been fostered by high level officials and thus 
could not be attributed to the city administration.225 The case thus 
may be read to stand for the proposition that when power touching on 
individual rights is widely dispersed, some random abuses of that 
power are to be expected and cannot be equated with a violation on 
the part of the government as a whole. Yet Rizzo has not ended section 
1983 litigation founded on negligent supervision theories. Courts 
continue to decide that such theories of constitutional breach are 
cognizable, and if the proof is made they presumably will grant 
appropriate relief on that basis.226

223. Oblique recognition of this proposition may be found in the cases expounding the void- 
for-vagueness doctrine, which has been justified as vindicating not only the defendant’s interest 
in receiving fair notice of what is forbidden, but also society’s interest in withholding excessive 
discretion from enforcement officials. See Smith v. Goguen, 415 U.S. 566, 572-73, 573 n.9 
(1974) (overturning conviction under state statute for wearing flag sewn to seat of trousers; void- 
for-vagueness doctrine requires legislatures to set reasonably clear guidelines in order to 
prevent arbitrary and discriminatory enforcement); McGautha v. California, 402 U.S. 183, 252- 
71 (1971) (Brennan, J., dissenting) (espousing need to curb excessive statutory delegations 
through void-for-vagueness doctrine). But cf. Arnett v. Kennedy, 416 U.S. 134, 158-63 (1974) 
(statute authorizing discharge of civil service employees “for such cause as will promote the 
efficiency of the service” not unconstitutionally vague).

224. 423 U.S. 362 (1976).
225. Id. at 375-76.
226. See, e.g., Sims v. Adams, 537 F.2d 829, 831 (5th Cir. 1976) (cornplaint alleging that 

mayor and police chief breached duty to control policemen’s known propensity for improper use 
of force stated cause of action); Hupart v. Board of Higher Educ., 420 F. Supp. 1087, 1108-09 
(S.D.N.Y. 1976) (defendant board member might be liable for discriminatory student selection 
by subordinates); Rende v. Rizzo, 418 F. Supp. 96, 98 (E.D. Pa. 1976) (dictum) (allegation that 
superior failed to supervise or restrain violent subordinates states claim).

In his Rizzo dissent Justice Blackmun collected cases from 10 circuits to support the 
proposition that “an official may be enjoined from consciously permitting his subordinates, in 
the course of their duties, to violate the constitutional rights of persons with whom they deal." 
423 U.S. at 385 (Blackmun, J., dissenting). The majority opinion might be read as not absolutely 
rejecting that proposition, but as merely finding that the evidence had not shown enough 
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The point urged here is that under the rubric of section 1983 courts 
can develop rules to determine when a city has left its officers so much 
leeway to depart from constitutional principles that it must share in 
the liability resulting from such departures. The statutory language 
providing for recovery from those who have “caused [an individual] to 
be subjected ... to the deprivation of [constitutional] rights” is 
certainly flexible enough to permit an evolving definition of the kind of 
neglect that will satisfy the causality requirement.227 The prospect of 
resolving these and other problems of implementation on a case-by- 
case basis should not be disturbing.228 Indeed, the conceptual 
framework underlying this article’s proposal lends itself to gradual 
development. If the common law roots of the Monroe doctrine were 
acknowledged, it could evolve in the same manner as the common 
law.229 In this process the Supreme Court could derive significant 
guidance from lower courts. As long as the section 1983 municipal 
immunity rule has been justified through the strained and ultimately 
untenable explanation that Congress intended a blanket exemption 
for cities, the lower courts have had to wait in limbo, passively 
speculating as to the next direction in which the Supreme Court would 
manipulate its historical “interpretations.”230 If the real issues were 

dereliction to create section 1983 liability. See Butler v. Cooper, 554 F.2d 645, 650 (4th Cir. 
1977) (Butzner, J., dissenting) (in Rizzo factual allegations not proven; Rizzo does not authorize 
court to reject summarily allegations of negligent supervision).

227. Two recent attempts to pin down the relevant variables should not pass unmentioned. 
One is the careful opinion of Judge Lasker in Adekalu v. New York City, 431 F. Supp. 812 
(S.D.N.Y. 1977), holding that municipal liability in suits brought directly under the Constitution 
should depend on the plaintiff satisfying a standard much like the section 1983 rule proposed 
here. See id. at 819-20 (permitting suit against municipality when pattern, practice, or policy of 
unconstitutional conduct is alleged).

The other is a bill now pending in Congress to amend section 1983 in several respects, 
including imposition of a limited degree of governmental liability. See S. 35, 95th Cong., 1st 
Sess., 123 Cong. Rec. S205 (daily ed. Jan. 10, 1977). Section 2(c)(1) of the bill would make state 
and local governments liable if their responsible officials “directed, authorized, approved or 
encouraged” subordinates to infringe federal rights or if they failed to take action against “a 
pervasive pattern of unconstitutional or unlawful conduct” among subordinates. Id. §2(c)(1).

228. The authority of Justice Frankfurter supports the proposition that this inquiry is within 
the competence of federal courts. In Monroe he proposed a similar test for deciding whether 
individual officers should be liable under section 1983, because of his view that constitutional 
infringements that were not authorized by the state were not under color of law. 365 U.S. at 244 
(Frankfurter, J., dissenting). He thought the question challenging, but no more so than other 
questions faced by district judges. Id. at 246.

229. See note 16 supra and accompanying text.
230. The Court’s most recent use of the Sherman amendment debates to support its 

constructions of section 1983 is no model of rigorous argument. See Fitzpatrick v. Bitzer, 427 
U.S. 445, 452 (1976). Fitzpatrick held that when Congress acts to enforce the fourteenth 
amendment, it may provide for suits against the states that would otherwise be barred by the 
eleventh amendment. Id. at 456. In explaining why Edelman v. Jordan had not reached this 
question, Mr. Justice Rehnquist stated that section 1983 “had been held in Monroe v. Pape to
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made explicit, the Court could benefit from the balance that lower 
courts would strike between municipalities’ traditional freedom from 
vicarious liability and the imperatives of maintaining constitutional 
supremacy.

Conclusion

The Supreme Court’s cases on the section 1983 municipal 
immunity doctrine are among the most disingenuous in the literature, 
raising a strong presumption that the Court has not yet decided what 
it wants to accomplish with the doctrine. One way or another, the 
Court must find a way to accommodate the ambiguous teachings of 
Monroe v. Pape with the need for effective judicial control over 
unconstitutional state and local action. In City of Kenosha v. Bruno the 
Court fastened its attention on the most sterile aspect of Monroe—the 
construction of the word “person”—and thereby threw away one 
opportunity to clarify the scope of the doctrine. The Kenosha decision 
was so indiscriminate an expansion of municipal immunity that 
evasions of its holding were inevitable. Cases developing the official
capacity loophole have brought the issue back to roughly the point at 
which it might have stood if Kenosha had never been decided.

The interesting question is what the courts will do with munici
pal immunity now that the device of official-capacity suits has

exclude cities and other municipal corporations from its ambit; that being the case, it could not 
have been intended to include states as parties defendant.” Id. Edelman itself, however, had not 
mentioned the nonperson rule. The Court in Fitzpatrick, searching for a post hoc rationalization 
for the Edelman holding, evidently felt at ease in pressing the Monroe doctrine into service for 
that purpose. But the remark by Justice Rehnquist is troubling, for the defendants in Edelman 
had been welfare officials, not the state. Perhaps Fitzpatrick should be read as a hint that the 
Court will follow Muzquiz on the problem of official-capacity suits: suits against welfare officials 
for prospective injunctive relief will be treated as being directed against suable persons, but 
suits against welfare officials for retroactive monetary relief will be treated as though they were 
directed against nonpersons.

The Court’s shotgun marriage between Edelman and Monroe may become more palatable if 
one assumes a premise Justice Rehnquist did not articulate: namely, that special rules of 
statutory construction are applicable when eleventh amendment policies are at stake. The Court 
has held that it will find congressional intent to abrogate state sovereign immunity only when 
that legislative purpose is clearly apparent. See Employees v. Department of Pub. Health, 411 
U.S. 279, 287 (1973) (Court will not lift sovereignty of states to put them on same footing as 
other employers when purpose of Congress to give force to supremacy clause not clear); Tribe, 
supra note 13, at 691. It is plausible to conclude from the Sherman amendment debates that 
Congress did not clearly intend to revoke the states’ right to invoke their eleventh amendment 
immunity from suit; therefore section 1983 leaves that right untouched. This reasoning is 
attractive because it is consistent with the theory that Congress intended to authorize broad 
judicial relief in cases in which the defendant officer represents a city or a consenting state and 
the eleventh amendment is therefore inapplicable.
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given them renewed cause to consider it. At present, the practical 
limits of the nonperson rule are most often defined by reference to the 
kinds of relief that may be awarded against cities. This article 
espouses a different approach, distinguishing between two discrete 
theories of section 1983 liability. When the statute functions as a tort 
provision, fixing personal liability for egregious individual violations, 
one can plausibly argue that a municipality should not be charged with 
responsibility for offenses it did not encourage or authorize. But when 
a municipality itself has acted unconstitutionally, through formal or 
informal policies, this rationale for immunity fades. It is no 
coincidence, I suggest, that both the section 1983 constitutional tort 
suit and the section 1983 municipal immunity doctrine find their roots 
in Monroe v. Pape', the need for the latter arose only when the Court 
gave its blessing to the former. This article proposes simply that the 
close relationship between the two be acknowledged, so that the 
nonperson rule may be confined to the only context in which it can be 
rationally justified.

In this way, the classic function of section 1983 as a weapon against 
unconstitutional state and local policies would survive without any 
rigid limitations on the courts’ remedial powers. At the same time, 
constitutional tort law could be confined within the guidelines that the 
Court has consistently applied. Even the latter body of law would not 
lack flexibility of a sort, however, because once its common law 
foundations were acknowledged it could partake of the same doctrinal 
growth that has always marked the common law.
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NOTE
ANTITRUST LAW AND MUNICIPAL 
CORPORATIONS: ARE MUNICIPALITIES 
EXEMPT FROM SHERMAN ACT COVERAGE 
UNDER THE PARKER DOCTRINE?

Introduction

The principle that state action is beyond the scope of the federal 
antitrust laws stems from the Supreme Court’s 1943 decision in 
Parker v. Brown.1 In Parker the Court rejected a producer’s claim that 
a state agricultural marketing program established pursuant to statute 
violated the Sherman Act.2 Noting that the state had adopted the 
program specifically to restrict competition and maintain prices,3 the 
Court held that Congress intended the Sherman Act to restrain 
private anticompetitive conduct and not actions taken by a state, its 
officers, or agencies in furtherance of a legislative mandate.4

1. 317U.S.341 (1943). The principle first appeared in cases decided shortly after the passage 
of the Sherman Act. See Olsen v. Smith, 195 U.S. 332,344-45 (1904) (state may regulate licensing 
of harbor pilots); Lowenstein v. Evans, 69 F. 908, 911 (C.C.D.S.C. 1895) (state monopolization of 
purchase and sale of liquor does not violate Sherman Act).

2. 317 U.S. at 352. The Court assumed that the marketing program would have violated the 
Sherman Act if it had been organized and effected solely by virtue of a contract or combination of 
private persons. Id. at 350.

3. Id. at 346. The California statute authorized a state commission to establish and enforce 
programs to restrict competition and maintain prices in the state’s agricultural commodities. Id.

4. Id. at 351-52. The Court found that “[t|he Sherman Act makes no mention of the state as 
such, and gives no hint that it was intended to restrain state action,” and that “[t|here is no 
suggestion of a purpose to restrain state action in the Act’s legislative history.” Id. at 351.

5. The terms “state action exemption” and “antitrust immunity” are used frequently to refer to 
the Parker doctrine. These terms must be regarded as misnomers in view of the Court’s statement 
in Parker that nothing in the language or legislative history of the Sherman Act suggests an intent 
to restrain a state’s activities. See id. at 350-51; Handler, The Current Attack on the Parker v. 
Brown State Action Doctrine, 76 Colum L. Rev. 1, 9 & n.44 (1976).

6. See Bates v. State Bar of Arizona, 97 S. Ct. 2691 (1977); Cantor v. Detroit Edison Co., 428 
U.S. 579 (1976); Goldfarb v. Virginia State Bar, 421U.S.773 (1975). These recent cases followed 
a 32-year period during which the Court consistently declined to review cases involving the Parker 
doctrine. See George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25 (1st Cir.), 
cert, denied, 400 U.S. 850 (1970); E.W. Wiggins Airways, Inc. v. Massachusetts Port Auth., 362 
F.2d 52 (1st Cir.), cert, denied, 385 U.S. 947 (1966).

The Supreme Court has reviewed the scope of the Parker doctrine5 
three times during the past three Terms.6 Each case, like Parker, 
concerned a challenge to a restraint on competition in which a state 
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was involved.7 8 The extent to which Parker protection presently is 
available to municipalities remains an open question. This past Term, 
however, the Supreme Court agreed to consider whether the state 
action exemption applies to municipalities by granting certiorari to 
review the decision of the United States Court of Appeals for the Fifth 
Circuit in City of Lafayette v. Louisiana Power & Light Co.s Faced with 
a counterclaim by a privately owned utility charging two cities with 
antitrust violations in the operation of municipal electrical utility 
systems,9 the Fifth Circuit in Lafayette interpreted the Supreme 
Court’s earlier decisions10 as requiring a determination whether a 
state legislature intended to grant authority to a municipality for the 
type of anticompetitive conduct involved.11 Concluding that the 
district court had erred in finding the cities automatically exempt 
from the Sherman Act,12 the court of appeals instructed the trial judge 
on remand to consider all evidence bearing on the scope of the 
legislative intent and to determine whether the state contemplated 
the alleged anticompetitive practices.13

7. See Bates v. State Bar of Arizona, 97 S. Ct. 2691, 2695 (1977) (state regulation of legal 
practice through disciplinary rules promulgated by state supreme court challenged as Sherman 
Act violation); Cantor v. Detroit Edison Co., 428 U.S. 579, 581 (1976) (state-approved light bulb 
distribution program run by private utility alleged to be restriction of competition under Sherman 
Act); Goldfarb v. Virginia State Bar, 421 U.S. 773, 788-91 (1975) (minimum fee schedule 
enforced by state bar association challenged as price fixing proscribed by Sherman Act).

8. 532 F.2d 431 (5th Cir. 1976), cert, granted, 97 S. Ct. 1577 (1977) (No. 76-864).
9. Id. at 432-33. The privately owned utility charged the cities with violating federal antitrust 

laws by conducting sham litigation to delay or prevent the utility from constructing a nuclear 
power plant, by including anticompetitive covenants in municipal debentures, and by conspiring 
with additional parties to extend the provision of power to other service areas beyond the time 
periods allowed by law. The utility also alleged that one of the cities required customers outside 
municipal boundaries to buy electricity from the city in order to obtain gas and water. The cities’ 
complaints against the utility were not involved in the appeal. Id.

10. See Goldfarb v. Virginia State Bar, 421 U.S. 773, 783 (1975) (state bar association’s 
enforcement of county bar’s minimum fee schedule held violation of Sherman Act; no state 
action); Parker v. Brown, 317 U.S. 341, 352 (1943) (state’s agricultural marketing program held 
no violation of Sherman Act because state acted in sovereign capacity).

11. 532 F.2d at 434-35. The court stated that the defendants need not point to an express 
statutory mandate for each disputed act provided the activity was clearly within the legislative 
intent. Id. at 434. The court cited as an example of the Parker exemption a state legislature’s 
express delegation of authority to a municipality to set intracity telephone rates. Id. at 435 (citing 
Jeffrey v. Southwestern Bell Tel. Co., 518 F.2d 1129, 1133 (5th Cir. 1975) (alternative holding) 
(telephone subscribers’ antitrust complaint dismissed for lack of standing)).

12. Id. at 436.
13. Id. at 434-36.

Lafayette provides the Court its first opportunity to consider 
specifically the application of the Parker exemption to municipalities, 
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a question on which the lower courts are divided.14 In reviewing the 
case, the Court must, of course, be guided by Parker and the state 
action cases decided during the past three Terms. Those cases, 
however, involved entities associated with the state for relatively 
limited purposes.15 States create municipalities to serve the broad 
purposes of administering laws and furnishing services to citizens.16 
Moreover, as local government services have expanded in variety and 
number, municipalities frequently have assumed roles that are largely 
commercial in nature;17 the commercial impact resulting from their 
activities may be sufficiently pervasive to demand application of the 
antitrust laws. Thus, by presenting the issue of the Parker 
exemption’s applicability to municipalities, Lafayette raises not only a 
new question under Parker, but, perhaps more strikingly than any 
other case, shows the tension between federalism and the national 
policy of fostering free competition.

14. See, e.g., Duke & Co. v. Foerster, 521 F.2d 1277, 1282 (3d Cir. 1975) (boycott of plaintiff
supplier’s beverages in municipal facilities not protected under Parker); Jeffrey v. Southwestern 
Bell Tel. Co., 518 F.2d 1129, 1134 (5th Cir. 1975) (allegation of anticompetitive practices 
resulting in unfair telephone rate structure; express state delegation of authority to municipalities 
to set telephone rates makes practice protected under Parker); Feminist Women’s Health Center, 
Inc. v. Mohammad, 415 F. Supp. 1258,1268 (N.D. Fla. 1976) (allegation of boycott by peer group 
medical review committees whose formation state statute authorized but did not compel; 
nonpublic officials not protected under Parker).

15. Parker addressed the actions of the state’s Agricultural Prorate Advisory Commission, a 
body established to restrict competition and maintain prices in the production and distribution of 
the state’s agricultural commodities. 317 U.S. at 346; see note ‘¿'¡infra and accompanying text. In 
Goldfarb v. Virginia State Bar, the Court considered a Virginia law designating the state’s bar 
association as an administrative agency to investigate and to report violations of rules adopted by 
the state supreme court. 421 U.S. at 776 & n.2. Cantorv. Detroit Edison Co. involved the Michigan 
Public Service Commission, which regulated the distribution of electricity in the state. 428 U.S. 
at 581. Cantor differed from Parker and Goldfarb because it involved a lawsuit between two 
competitors, rather than a claim that a state or its officials acted unlawfully. Id. at 579. Bates v. 
State Bar of Arizona involved a challenge raised by two Arizona lawyers against the state bar 
association’s enforcement of the Arizona Supreme Court’s disciplinary rule prohibiting 
advertising by attorneys. 97 S. Ct. 2691, 2694-95 (1977).

16. See 1 E. McQuillin, Municipal Corporations §2.09, at 146-47 (3d ed. 1971) (dual 
purposes of municipal corporations are to assist in government of state and to act for the good of 
local inhabitants); cf. National League of Cities v. Usery, 426 U.S. 833, 851 (1976) (traditional 
governmental functions of states and municipalities include providing such services as fire 
prevention, police protection, sanitation, public health, parks, and recreation).

17. See George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25, 34 (1st Cir.) 
(antitrust suit involving municipalities’ contracts for construction of swimming pools), cert, denied, 
400 U.S. 850 (1970); Muskopf v. Corning Hosp. Dist., 55 Cal. 2d 211, 219,359 P.2d 457,461,11 
Cal. Rptr. 89,93 (1961) (en banc) (proprietary activitiesof municipalities have expanded to include 
sponsorship of community theaters in public parks, maintenance of public golf courses, operation 
of electric lighting plants, and provision of industrial water services). Some commentators have 
suggested that federal antitrust laws should apply when a state acts in a proprietary or business 
capacity as a participant in the marketplace. Saveri, The Applicability of the Antitrust Laws to 
Public Bodies, 4 U.S.F.L. Rev. 217, 227 (1970); Slater, Antitrust and Government Action: A 
Formula for Narrowing Parker v. Brown, 69 Nw. U.L. Rev. 71, 89-90 (1974).
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This article will focus on the distinct question of the extent to which 
the Parker doctrine should apply to anticompetitive practices in which 
municipalities participate.18 Its central inquiry is whether courts 
should treat municipal action and municipally-approved private 
action differently from state action for purposes of determining 
liability under the federal antitrust laws. Resolution of the question 
involves an assessment of a variety of factors, including the legislative 
history of the Sherman Act, the concept of federalism, the 
relationship between states and municipalities and the extent to 
which they are treated differently in other areas of the law, and the 
effect of subjecting local government operations to antitrust liability. 
A review of these considerations suggests that the protections of the 
Parker doctrine should not have general application to municipalities.

18. In this article, the term “municipality” will encompass municipal corporations, cities, and 
towns. 1 E. McQuiLLtN, supra note 16, §2.20. It will not consider counties as municipalities 
because counties are purely governmental in character, not having the governmental-proprietary 
division of functions inherent in municipal corporations. Id. § 2.46(a), at 190; cf. Wright v. 
Houston Independent School Dist., 393 F. Supp. 1149, 1153-54, 1158 (S.D. Tex. 1975) (school 
districts not analogous to counties because counties do not perform proprietary functions; school 
district amenable to suit).

19. 317 U.S. 341 (1943).
20. Id. at 344, 346. In addition to challenging the state statute under the Sherman Act, the 

raisin producer alleged that the California Agricultural Prorate Act was invalid under both the 
Agricultural Marketing Agreement Act of 1937 and the commerce clause of the Federal 
Constitution. Id. at 344. The Court noted that the California statute did not violate the 
Agricultural Act because the state enactment did not conflict with the policy of the federal statute. 
Id. at 354. The Court also sustained the validity of the prorate program under the commerce 
clause on the grounds that the state program applied only to intrastate transactions, and that 
regulation of the raisin industry was a local concern that, in the absence of preemptive federal 
legislation, was subject to state supervision. Id. at 360-61, 368.

21. Id. at 346. Demonstrating the need for state regulation, the Court noted that nearly all of 
the raisins consumed in the United States and nearly one-half of the world crop were produced in 
the area of the state covered by the disputed marketing program. Id. at 345.

22. Id. at 346-47. Violation of the provisions of the prorate program constituted a misdemeanor 
punishable by imprisonment and fine. Id. at 347.

Development and Application of the Parker Doctrine

The Supreme Court in Parker v. Brown19 considered a raisin 
producer’s complaint that a marketing program intended to restrict 
competition and maintain prices, adopted pursuant to the California 
Agricultural Prorate Act, violated the Sherman Act.20 The California 
statute, enacted to conserve the state’s agricultural resources against 
the harmful effects of excess supply,21 provided for establishment of a 
commission to adopt the prorate program suggested by producers of 
the regulated crop and for enforcement of the program by penal 
sanctions.22 While recognizing its anticompetitive effect, the Court 
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held that the marketing program did not violate the Sherman Act 
because the program derived its authority solely from the legislative 
mandate of the state.23 In reaching this conclusion, the Court 
indicated that under the federal system the sovereignty of the states 
can be limited only by Congress. The Court stated that it would not 
imply lightly such a congressional intent.24 In this case, the Court 
expressly found that neither the text nor the legislative history of the 
Sherman Act disclosed a congressional intent to restrain state 
activities.25

23. Id. at 350. The Act authorized creation of an advisory commission appointed by the 
Governor and confirmed by the state senate. Each commissioner took an oath of office, and the 
state Director of Agriculture served as an ex officio member of the commission. Id. at 346. 
Although raisin producers proposed and ratified the program, the Court found that its adoption 
and enforcement by the commission constituted state action. Id. at 352. The Court assumed 
without deciding that had private parties organized and implemented the prorate program 
themselves, their actions would have violated the Sherman Act. Id. at 350.

24. Id. at 351. Commentators have noted that the states traditionally have authority to regulate 
the health, safety, and general welfare of their citizens in ways that often interfere with free 
competition, such as zoning, licensing, and franchising. Were it not for the Parker doctrine, these 
activities could subject the states to antitrust liability. Donnem, Federal Antitrust Law Versus 
Anticompetitive State Regulation, 39 A.B.A.J. Antitrust L. 950, 951 (1970) (arguably anti
competitive state laws are legion; examples include state control over prices and margins, 
restrictive franchising practices, blue laws, and restrictions on bank branching); Slater, supra note 
17, at 75-77 (state or state-authorized conduct violates federal policy favoring free competition in 
numerous ways; instances include preferential building regulations, occupational licensing, and 
discriminatory tax programs).

25. 317 U.S. at 350-51; see note 4 supra and accompanying text. One commentator has 
suggested that because Congress probably did not consider whether state action was to be within 
the scope of the statute, even the most careful reading of the Sherman Act’s legislative history will 
not disclose any congressional intent either to grant or to withhold state antitrust immunity. 
Slater, supra note 17, at 83-84.

26. 317 U.S. at 351; see Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 386-87, 
389 (1951) (invalidating Louisiana statute that enforced private price-fixing agreement against 
both signers and nonsigners of challenged contract); Northern Sec. Co.v. United States, 193 U.S. 
197, 344-47 (1904) (utilization of state’s liberal incorporation statute does not exempt 
corporation’s attempt to restrain railway competition from antitrust coverage).

27. 317 U.S. at 351.
28. Id. at-351-52.

Although it upheld the California Agricultural Prorate Act, the 
Court did not enunciate a blanket exemption for state action from 
operation of the federal antitrust laws; rather, it suggested two 
possible limitations on its holding. First, the Court indicated that a 
state may not immunize private action that violates the antitrust laws 
merely by authorizing that action.26 Thus, in order for immunity to be 
available, the state itself must organize and implement the challenged 
program.27 Additionally, the Court noted that Parker did not involve 
the question of a state or a municipality becoming a participant in a 
private agreement to restrain trade,28 thereby suggesting that the 
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Sherman Act is applicable if a governmental entity acts as a 
coconspirator. In Parker the state had created the machinery to 
establish and to enforce the prorate program in execution of a 
governmental policy.29

29. Id. at 352.
30. Note 6 supra.
31. 421 U.S. 773 (1975).
32. Id. at 775. A Virginia couple instituted the class action price-fixing suit when, having 

contracted to buy a house, they were required by the financing agency to purchase title insurance 
and to obtain a title examination, a service that only a member of the Virginia Bar Association 
could legally provide. The Goldfarbs could not find a lawyer to conduct the title examination for 
less than the rate fixed by the fee schedule. Id. at 775-76, 778.

33. Id. at 783. Writing for the Court, Chief Justice Burger observed that the publication of the 
minimum fee schedule, its enforcement through the prospect of professional discipline, and the 
desire of lawyers to comply with announced professional norms resulted in a fixed, rigid price 
floor. Id. at 781-82.

34. Id. at 790.
35. Id. at 788. Pursuant to its regulatory authority, the Virginia Supreme Court directed that it 

was proper for a lawyer to consider the state bar’s fee schedule, but further directed that no lawyer 
permit himself to be controlled by that schedule in determining his fees. Id. at 788-89, 789 n.19.

36. Id. at 790. In so holding, the Court noted that the state supreme court’s rules neither 
directed the state bar to supply the fee schedule nor required the price floor that arose from the 
state bar’s enforcement of the schedule. Id. It further observed that the state bar could point to no 
statute requiring its anticompetitive conduct. Id. The county bar’s argument that state action 
“prompted” its anticompetitive activities was insufficient to raise the shield of Parker. Id. at 791.

37. Id The Court added that by imposing disciplinary action for deviations from the county 
bar’s fee schedule, the state bar had joined in the county association’s private anticompetitive 
activity and thereby had brought its action within the purview of the Sherman Act. See id. at 
791-92. The county bar association could not enforce the minimum fee schedules because it was a 
voluntary association of attorneys. Id. at 776.

The Court did not face another case involving the Parker ex
emption until 1975.30 Goldfarb v. Virginia State Bar31 presented 
the Court with the question whether a state bar association’s 
enforcement of a minimum fee schedule published by a county 
bar association violated the Sherman Act.32 Unanimously holding 
that the state bar’s action amounted to price fixing in violation of 
section 1 of the Act,33 the Court stated that the threshold inquiry in 
determining whether these activities nonetheless were exempt from 
the antitrust laws within the meaning of Parker was whether the state, 
acting as sovereign, had compelled the anticompetitive practices.34 
Despite legislative authorization for the state supreme court to 
regulate the practice of law,35 the Court concluded that the state had 
not compelled publication of the minimum fee schedules.36 The state 
bar association’s status as a state agency for certain limited purposes 
did not extend to encouraging anticompetitive practices and did not 
suffice to remove from Sherman Act coverage its activities for the 
benefit of its members.37
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Shortly after Goldfarb, the Supreme Court in Cantor v. Detroit 
Edison Co.38 again declined to hold that Parker protection extends to 
activity that is not compelled by the state.39 A plurality of the Court 
held that a retail druggist’s allegation that a privately owned utility’s 
free light bulb exchange program was an unlawful restraint of trade 
stated an antitrust cause of action.40 The Court rejected the utility’s 
defense that the program was exempt from the federal antitrust laws 
because the state had approved the lamp exchange program as part of 
a tariff package that the utility could not abandon while state utility 
commission approval remained in effect.41 Rejecting this approach, 
the Court noted that although the state regulated the distribution of 
electricity, it was not involved in the marketing of light bulbs42 and 
emphasized that because the utility had the freedom to initiate the 
light bulb exchange program, it should bear the consequences of 
having implemented the activity.43 Five members of the Court noted 
that in most cases in which private parties raise the Parker defense, 
initiation and enforcement of the disputed programs involve a blend 
of public and private decisionmaking.44 Although the level of state 
participation in such cases is usually insufficient to invoke the state 
action exemption,45 the Justices recognized the possibility that, in 
some instances, the state could so dominate decisionmaking that it 
would be unfair to hold the private party responsible for its role in 
implementing the disputed activity.46 Nonetheless, four of the same 

38. 428 U.S. 579 (1976).
39. Seeid. at 598 (neither state’s approval of utility rate tariff nor utility’s inability to terminate 

program without state permission is sufficient basis to trigger Parker protection for utility).
40. Id. The druggist, attempting to sell light bulbs, claimed that the utility was using its 

monopoly status as a supplier of electricity to restrain competition in the sale of light bulbs. Id. at 
581. By distributing light bulbs free of charge to its customers, the utility furnished almost one- 
half of the standard-size light bulbs used in the market area. Id. at 582.

41. Id. at 582-83, 598. The defendant’s light bulb exchange program actually predated the 
Michigan Public Service Commission. Id. at 583. Because the statute creating the regulatory body 
did not refer to light bulbs, and because other utilities did not have similar programs, the Court 
inferred that the state policy was neutral on the issue of light bulb exchange programs. Id. at 584- 
85.

42. Id.
43. Id. at 593-94. The Court noted that such a conclusion was not inconsistent with its rationale 

in Parker because California had required compliance with the raisin prorate program; Michigan, 
on the other hand, had not compelled any utility to adopt a lamp exchange program. Id. at 594 
n.32.

44. Id. at 592-93.
45. See id. (dictum) (Court has held in previous cases that a blend of private and public 

decisionmaking does not preclude holding private party responsible for consequences of his 
program).

46. Id. at 594-95 (dictum). The Court, however, reaffirmed its previous holdings that antitrust 
immunity for private conduct does not arise from state authorization, approval, encouragement, 
or participation. Id. at 592-93.
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Justices seemed to require that courts refuse even to consider the 
applicability of the Parker exemption unless the plaintiffs have named 
the state, its officers, or its agents as parties to the litigation.47 48

47. Id. at 591-92 (Stevens, J., with Brennan, White, & Marshall, J J., concurring). In contrast to 
the unanimous Goldfarb decision, the Court was sharply divided in Cantor. The plurality opinion 
found Parker not controlling because the case presented no question of the legality of any acts of 
the state, its officers, or agents. Id. (Stevens, J., with Brennan, White, & Marshall, J J., concurring). 
Chief Justice Burger, author of the Court’s Goldfarb opinion, disagreed, stating that the Court 
should focus on the nature of the challenged activity and not on the identity of the parties. Id. at 
603-04 (Burger, C.J., concurring).

Despite the differing viewpoints expressed by the Court, Donald I. Baker, former Assistant 
Attorney General for the Antitrust Division of the Justice Department, has pointed out the 
significant implications of the decision. Baker notes that the Court in Cantor refused to preclude 
Sherman Act coverage of comprehensive state public utility regulation; thus, the import of the 
case was that Supreme Court decisions on federal economic regulation have force in state 
regulatory schemes. Baker suggests that the Court believed that private domination of the 
decisionmaking process produces special interest regulation. Parker v. Brown—The Great 
Bicentennial Celebration, Address by Donald I. Baker, Council of the ABA Public Utility Law 
Section, White Sulphur Springs, W. Va. (Oct. 28, 1976).

48. 97 S. Ct. 2691 (1977).
49. Id. The Arizona disciplinary rule provided in pertinent part:

A lawyer shall not publicize himself, or his partner, or associate, or any other lawyer 
affiliated with him or his firm, as a lawyer through newspaper or magazine 
advertisements, radio or television announcements, display advertisements in the 
city or telephone directories or other means of commercial publicity, nor shall he 
authorize or permit others to do so in his behalf.

Id. at 2694.
50. Id. at 2697-98. Although divided on other issues, the Justices were in complete agreement 

concerning the applicability of the Parker doctrine to the case. The Court reiterated its Goldfarb 
holding that the Parker doctrine applies to anticompetitive activities compelled by the state acting 
as sovereign. Id. at 2696. Although it did not specify how a threshold inquiry into the degree of 
state compulsion is to be made, the Bates opinion suggests that the following factors are important 
in determining whether a Parker exemption applies to a given activity: whether the state is the real 
party in interest, whether the state has an independent regulatory interest in the disputed activity, 
and whether the challenged activity reflects a clear articulation of state policy rather than mere 
acquiescence in the program. Id. at 2697-98.

51. Id. at 2696-97.

The Court’s recent decision in Bates v. State Bar of Arizona™ lends 
support to the suggestion that the state should be a party to the suit 
before Parker protection applies. In Bates the Court unanimously held 
that antitrust claims against the Arizona State Bar, which regulated 
advertising by lawyers pursuant to a disciplinary rule adopted by the 
Arizona Supreme Court,49 were barred by the Parker doctrine.50 
Distinguishing Goldfarb on its facts, the Court emphasized that the 
publication and the enforcement of the fee schedule attacked in that 
case had not been required by the Supreme Court of Virginia, but that 
the respondent’s regulation of advertising in Bates was required by 
the Arizona Supreme Court’s disciplinary rule, which represented the 
affirmative command of the state.51 The Court also rejected the 
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petitioners’ argument, by analogy to Cantor, that Arizona’s adoption 
of the challenged disciplinary rule as part of its code of professional 
responsibility was insufficient to create immunity for the advertising 
restraint.52 Instead, it distinguished Cantor on three grounds. First, 
the Court noted that although the claim in Cantor was made against a 
private party, the appellants’ claims in Bates were in fact directed 
against the Arizona Supreme Court.53 Secondly, it observed that 
although in Cantor the state had no regulatory interest in the market 
for light bulbs, Arizona’s interest in regulating advertising by lawyers 
was well established.54 Finally, the Court recognized that the light bulb 
distribution in Cantor was established by the private utility with the 
state’s mere acquiescence,55 while the Arizona State Bar’s regulation 
of advertising was conducted pursuant to state rules reflecting a clear 
articulation of the state’s policy on advertising—a policy that was 
subject to active reexamination in enforcement proceedings.56 The 
differences in these cases justified different results under Parker 
because, in the Court’s view, allowing the Sherman Act challenge to 
the advertising restraint would sanction direct federal interference 
with traditional state regulation, thereby subordinating affirmative 
state policy and inappropriately diminishing the authority of the 
sovereign state.57

52. Id. at 2697.
53. Id. The Court stated that the state supreme court was the real party in interest because it 

had adopted the disciplinary rule on advertising and was responsible for its enforcement. Id. This 
observation is reminiscent of holdings in eleventh amendment cases in which courts traditionally 
have held that the amendment bars claims in which the state has been named as a defendant or is 
the real party in interest. See notes 187-203 infra and accompanying text.

54. 97 S. Ct. at 2697-98. Writing for the Court, Justice Blackmun noted that the state’s 
regulatory interest was especially great because of the essential function of the lawyer in the 
administration of justice. Moreover, recognizing that the regulation of advertising by lawyers in 
Arizona had commenced more than 50 years earlier, he stated that such regulation is at the core of 
the state’s power to protect the public. Id.

55. Id. at 2698. The Court stated that in Cantor the state’s acceptance of the bulb distribution 
program as part of the utility’s tariff merely reflected the state’s conclusion that the utility could 
sponsor the program if it so desired. Id.

56. Id. Noting Arizona’s affirmative expression and active reexamination of its policy on 
advertising, the Court stated that in such a situation “concern that federal policy is being 
unnecessarily and inappropriately subordinated to state policy is reduced.” Id.

57. Id. at 2697 &n.ll.

The Court’s holdings in Parker and Bates that Congress did not 
intend the Sherman Act to reach state action exemplify a judicial 
reluctance to make inroads on state sovereignty. Goldfarb and Cantor, 
however, suggest that exemptions from antitrust coverage extend only 
to actions in which the state has played a significant role as 
sovereign. Although the opinions generally establish the current 
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boundaries of the state action exemption, they provide little guidance 
for analysis of transactions involving municipalities.

Distinguishing between governmental and proprietary functions is 
important in the context of municipal activities because courts 
traditionally afford this dichotomy substantial respect in determining 
the extent of municipal liability.58 Although Parker and its progeny do 
suggest a recognition that a state’s sovereign actions are more likely to 
be exempt from the antitrust laws than are its actions taken in other 
capacities, they leave unsettled the importance of this distinction in 
determining the applicability of the exemption. Bates does not 
indicate whether the state is the real party at interest in an antitrust 
claim against a municipality, and although both Goldfarb and Bates 
speak of compulsion, it is unclear whether a state’s grant of a 
municipal charter is, without more, the equivalent of compelling the 
municipality to act, or whether the compulsion standard should apply 
at all to actions taken by municipalities. Yet another question left 
unsettled by the Supreme Court is whether the judiciary should 
accord municipal compulsion the same respect as state compulsion in 
treating the required activity as beyond the scope of the federal 
antitrust laws. Nor is it clear whether Cantor’s qualification that a 
state’s dominance in a disputed transaction can excuse a private party 
from liability would apply equally to a private party’s effectuation of a 
municipal mandate. Similarly, the Cantor decision does not indicate 
whether a municipality that implements a state’s anticompetitive 
requirement could avoid liability in the shelter of the state command.

58. See notes 59-63 infra and accompanying text.
59. See 317 U.S. at 351-52 (case involved no question of state or its municipality participating 

in private agreement to restrain trade).

These unsettled questions illustrate only some of the issues that 
merit the attention of courts in assessing the liability of municipalities 
under the antitrust laws. Apart from attempting to resolve the 
ambiguities left by Goldfarb, Cantor, and Bates, the judiciary should 
inquire more directly into the relationship between states and 
municipalities established in other areas of the law. Analysis of the 
powers of municipalities and of the sources of municipal authority 
may provide guidance on the question whether municipalities 
should be treated differently from states under the federal antitrust 
laws.

Relationship Between States and Municipalities

The Parker opinion intimates that the Court viewed a municipality 
as an agent of the state.59 If this is so, municipalities would appear to 
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be entitled to the same protections that states have in the exemption 
of their activities from the operation of the antitrust laws. But, just as 
a state may act in other than a sovereign capacity,60 so may a 
municipality act as other than a state agent. A municipal corporation 
has a dual character: it may act in either a governmental or a 
proprietary capacity.61 When performing public or governmental 
functions, the municipality acts as an agent of the state.62 When 
conducting proprietary activities that private enterprises could per
form, the local unit acts autonomously.63 Therefore, because the 
municipality does not always operate as a state agency, municipal 
action is not always equivalent to the action of the state as sovereign.

60. See note 17 supra and accompanying text.
61. 1 E. McQuiLLIN, supra note 16, §2.09, at 146-47. Because of the relationship that the 

governmental-proprietary distinction has with tort law, for purposes of the antitrust issue it may 
be more helpful to consider a municipality’s proprietary functions as commercial functions.

62. Id.., see City of Trenton v. New Jersey, 262 U.S. 182,191 (1923) (distinction exists between 
municipality acting as state agent for governmental purposes and as organization to care for local 
needs in proprietary capacity); City of Longview v. First Nat’l Bank, 152 F.2d 97, 98 (5th Cir. 
1945) (insofar as it exercises subordinate legislative powers for local purposes, municipal 
corporation is mere instrumentality of state), cert, denied, 327 U.S. 784 (1946).

63. See Hunter v. City of Pittsburgh, 207 U.S. 161, 178-79 (1907) (dictum) (state has power 
over municipal property owned for governmental purposes; state not omnipotent over property 
held for proprietary activities); New Orleans, Mobile & Chattanooga R.R. v. City of New Orleans, 
26 La. Ann. 478, 481 (1874) (city does not act as agent of state in performance of proprietary 
functions);In re Northern Bank, 85 Misc. 594, 598, 148 N.Y.S. 70, 72 (Sup. Ct.) (when depositing 
tax receipts in bank, municipal corporation is separate entity acting for own purpose, not as 
subdivision of state; city had no claim for preferential payment when bank become insolvent), aff'd 
per curiam, 163 App. Div. 974 (N.Y.faff'd, 212 N.Y. 608, 106 N.E. 749 (1914); 1 E. McQuiLLIN. 
supra note 16, § 2.09, at 147 (when acting in a proprietary manner, municipality acts for its own 
purposes);c/. Vanlandingham, Local Governmental Immunity Re-Examined, 61 Nw.U.L. Rev.237, 
247 (1966) (when municipal corporations perform proprietary or business-like functions, courts 
treat them like private corporations for purposes of tort liability). The distinction between 
governmental and proprietary functions is important to local government law because courts 
traditionally have held municipalities immune from liability for municipal torts committed in a 
governmental capacity, whereas liability attaches to municipal corporations for torts committed in 
more autonomous proprietary capacities. 18 E. McQuiLLIN.supra § 53.23, at 160-63; cf. Indian 
Towing Co. v. United States, 350U.S.61.65 (1955) (refusing to apply to claims under the Federal 
Tort Claims Act the traditional rule that municipalities are liable for torts committed in a 
proprietary but not in a governmental capacity).

Courts have experienced difficulties in ascertaining when a municipality acts as an agent 
of a state and when its functions are more akin to the activities of a private business corpora
tion. See id. at 65 (distinction is “quagmire that has long plagued the law of municipal cor
porations”); City of Trenton v. New Jersey, 262 U.S. 182, 191-92 (1923) (no established 
rule for distinction; judicial doctrine applied to avoid injustice of governmental immunity 
defense). At least one court has noted the contradictory results that the governmental- 
proprietary distinction can produce. See Becker v. Beaudoin, 106 R.I. 562, 568-69, 571-72, 261 
A.2d 896, 900-01 (1970) (governmental-proprietary distinction allows plaintiffs to recover 
because of fortuitous circumstances; municipal tort immunity abrogated).
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States exert substantial power over municipalities, which are 
creations of the state legislature and derive authority from and 
exercise powers delegated by the state government.64 The derivative 
nature of the municipality’s authority does not mean, however, that it 
stands in the shoes of the state for all purposes. Municipal 
corporations lack the constitutional foundation of the sovereign 
states.65 Thus, local units frequently fail to receive the same deference 
that states enjoy in a federal system.66 In addition, although the 
Supreme Court has stated that no provision of the Constitution can 
restrain state control over municipalities,67 in practice there are 
federal limits to a state’s power over municipal corporations.68 State 
control does not extend over the full range of a municipality’s 
activities. In Hunter v. City of Pittsburgh,69 for example, the Supreme

64. 1 E. McQuiLLIN, supra note 16, § 2.08(a);see City of Trenton v. New Jersey, 262 U.S. 182, 
187 (1923) (as creation of state, city has no inherent right to self-government; state legislature 
grants and withholds municipal powers); Hunter v. City of Pittsburgh, 207 U.S. 161, 178-79 
(1907) (state has absolute power over municipality). A municipality exercises its delegated powers 
pursuant to a municipal charter, which is granted by the state and carries the force of state law. 2 
E. McQuillin,supra §§ 9.01,15.15. The granting of a charter does not necessarily inhibit further 
state regulation of a subdivision. For example, a state may change a charter’s terms and may 
change or regulate a city’s contracts. See City of Trenton v. New Jersey, 202 U.S. at 188-89 
(neither contracts clause nor fourteenth amendment restrains state’s powers over municipalities); 
City of Safety Harbor v. Birchfield, 529 F.2d 1251,1253-54 (5th Cir. 1976) (state legislature may 
impair municipalities’ agreements on provision of services to unincorporated areas of state).

65. The Constitution safeguards the powers of the states, but makes no mention of their 
political subdivisions. See U.S. Const, amend. X (reserving to states those powers not given to the 
federal government); id. amend. XI (immunizing states from suits by citizens of foreign states).

66. See notes 187-90 infra and accompanying text. See generally Herget, The Missing Power of 
Local Governments: A Divergence Between Text and Practice in Our Early State Constitutions, 62 
Va.L. Rev. 999 (1976).

67. Hunter v. City of Pittsburgh, 207 U.S. 161, 179 (1907) (dictum).In Hunter, the Supreme 
Court refused to prevent the consolidation of two cities pursuant to a state statute despite the 
protests of one town’s citizens that the statute impaired an implicit contract between them and the 
city providing that they would be taxed only for the governmental purposes of that city. Id. at 176- 
77. In a sweeping pronouncement of state power over its subdivisions, the Court described 
municipalities as “convenient agencies for exercising such of the governmental powers of the state 
as may be entrusted to them.” Id. at 178.

68. Emphasizing that there are limits to a state’s power over municipalities, the Supreme Court 
has characterized the view that the Constitution does not restrain state power over municipali
ties as a misinterpretation of Hunter u. City of Pittsburgh. Gomillion v. Lightfoot, 364 U.S. 
339, 342 (1960). In Gomillion the Court stated that the Constitution limits a state’s power to 
establish, destroy, or reorganize its political subdivisions, and that a state may not redefine city 
boundaries to disenfranchise black citizens. Id. at 344. The federal government may also limit the 
state’s dominance over municipalities by delegating specific powers to the local units. See City of 
Tacoma v. Taxpayers, 357 U.S. 320,340 (1958) (city’s exercise of eminent domain over state land 
upheld because Congress had delegated federal rights to city as licensee of federal government); 
City of Davenport v. Three-fifths of an Acre of Land, 252 F.2d 354,355-56,355 n.l (7th Cir. 1958) 
(specific congressional act gave city power of eminent domain over state-owned land).

69. 207 U.S. 161 (1907).
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Court limited its inquiry concerning state power to the issue of control 
over municipal property owned for governmental purposes.70 Al
though it did not reach the question of state authority over property 
held in a private capacity, the Court intimated that the state is not 
omnipotent within the sphere of a municipality’s proprietary 
activities.71 Moreover, because municipalities have broad authority 
under their police power to legislate for the health, safety, and 
general welfare of their citizens,72 they may enact ordinances 
prescribing rules and conduct relating to their corporate affairs, 
limited only by constitutional73 and statutory74 constraints.

70. Id. at 179.
71. Gomillion v. Lightfoot, 364 U.S. 339,344 (1960); see Hunter v. City of Pittsburgh, 207 U.S. 

161, 179-81 (1907) (recognizing and not disapproving several state court holdings limiting the 
state’s power over municipal property held in a proprietary capacity).

72. See, e.g., Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 387-89 (1926) (zoning laws 
are proper exercise of municipality’s police power); Hadacheck v. City of Los Angeles, 239 U.S. 
394, 413-14 (1915) (ordinance prohibiting manufacture of bricks within specified limits of city; 
ordinances are presumed to be enacted in good faith, and burden of proof on party seeking 
invalidation); Barnes v. Merritt, 428 F.2d 284, 287 (5th Cir. 1970) (dictum) (geographical 
limitation on liquor licensing, but no ascertainable standards established; presumption exists that 
ordinance enacted with requisite formalities is valid).

73. Cf. Marsh v. Alabama, 326 U.S. 501,504-05, 508 (1946) (states and municipalities may not 
contravene first and fourteenth amendments by barring attempts to distribute literature; 
irrelevant that title to town belonged to private rather than municipal corporation).

74. See City of Burbank v. Lockheed Air Terminal, 411 U.S. 624, 633 (1974) (congressional 
statute preempts municipal ordinance setting curfews for airplane departures); Barnes v. Merritt, 
428 F.2d 284, 288 (5th Cir. 1970) (city action invalid because council did not pass ordinance in 
compliance with provisions of local charter and state constitution); 5 E. McQuiLLIN.supra note 16, 
§§ 15.15,. 19 (municipal ordinances are subordinate to and must conform with municipal charter, 
which carries force of state law).

75. E.g., Cal. Const, art. XI, §5(a); Colo. Const, art. XX, §6; La. Const, art. XIV, § 40(d).
76. E.g., DEL.CoDEtit.22, §§ 801-836 (1974 & 1976 Cum. Supp.); N.J. Stat. Ann. §§ 40:69A- 

26 to 30 (West 1967); Va. Code §§ 15.1-833 to 836 (1950).
77. Vanlandingham, Municipal Home Rule in the United States, 10 Wm. & Mary L. Rev. 269, 

280 (1968). Vanlandingham reported that 33 states had enacted some type of constitutional pro
vision for home rule by 1966, and that home rule existed in all of the heavily populated American 
cities except Chicago. Id. at 277-78. Illinois subsequently amended its constitution in 1970 to in
clude such a home rule provision. See III. Const.art. VII, § 6(a). Vanlandingham noted, however, 
that although home rule exists in many states, it is widely practiced in only a few of them. 
Vanlandingham, supra at 283. Moreover, municipalities have less freedom to act if a state grants 
home rule through legislation rather than through constitutional amendment, because the 
legislature may always retract or ignore home rule and courts may find the home rule statute an 
unconstitutional delegation of state power. Id. at 275.

Home rule charters represent the most significant limitation on 
state power over local subdivisions. Several state constitutions75 and 
legislatures 76 have authorized the drafting of such charters, which 
permit municipalities to administer local matters without first seeking 
specific state authorization.77 Acceptance of home rule reflects 
recognition of the philosophy that in many situations the state 
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legislature should not interfere in purely local affairs because local 
electors are more knowledgeable about such matters.78 In some 
states, such as California, home rule cities may even legislate on 
matters that are not local in nature.79 Nevertheless, if a municipal 
ordinance conflicts with state regulations, or if state legislation has 
preempted a field, the judiciary must decide whether the state or the 
municipal enactment will prevail.80 The courts generally resolve such 
disputes in favor of the state’s regulatory power,81 indicating that even 
these municipalities are not completely free from state control.

78. 2 E. McQuillin,supra note 16, §9.08, at 626. Other arguments in support of home rule 
observe that it allows state legislatures to spend more time on statewide affairs, that it permits 
quick resolution of local problems, that it fosters civic responsibility, and that it is consistent with 
the American tradition of belief in local self-government. Vanlandingham, supra note 77, at 270.

79. See Cal. Const, art. XI, § 5(a) (home rule city may legislate on matters other than munici
pal affairs, subject to general law).

80. See Bishop v. City of San Jose, 1 Cal. 3d 56, 62-63, 460 P.2d 137, 140-42, 81 Cal. Rptr. 
465, 468-70 (1969) (local pay scale is municipal affair; legislature did not intend to apply 
provisions of state labor code to city); Bellus v. City of Eureka, 69 Cal. 2d 336, 346-47, 444 P.2d 
711, 716-17, 71 Cal. Rptr. 135, 140-41 (1968) (employee pension plan municipal affair; lack of 
charter provision relating to pension plans does not require city to incorporate entire state pension 
act). The courts will uphold local legislation not in conflict with a state provision. Similarly, if state 
law has not completely preempted a given field, the courts will not consider local legislation 
concerning the unregulated portion of the field to be in conflict with the state enactment. See 
Baron v. City of Los Angeles, 2 Cal. App. 3d 378, 383-84, 82 Cal. Rptr. 515, 517-18 (1970) 
(municipal ordinance requiring registration of lobbyists invalid regulation of statewide interest 
only insofar as ordinance requires registration of lawyers, whose practice is regulated by state 
bar). See generally Soto, Municipal Affairs in California, 60 Calif.L. Rev. 1055 (1972); Comment, 
The California Preemption Doctrine: Expanding the Regulatory Power of Local Governments, 8 
U.S.F.L. Rev. 728 (1974).

81. See Trans World Airlines v. City & County of San Francisco, 228 F.2d 473,475-76 (9th Cir. 
1955) (state constitution precludes state regulation of municipal affairs; any doubt whether 
activity is municipal affair should be resolved in state’s favor), cert, denied, 351 U.S. 919 (1956). 
See generally Macchiarola, Local Government Home Rule and the Judiciary, 48 J. Urb. L. 335 
(1971); Soto, supra note 80.

82. See Brown v. City of Berkeley, 57 Cal. App. 3d 223, 230-31, 129 Cal. Rptr. 1, 4 (1976) 
(ordinance authorizing creation of police review council to recommend disciplinary action for 
police officers stricken because it conflicted with city charter provision giving power over munici
pal personnel to city managers); Cal. Const, art. XI, § 5(a) (in legislating on municipal affairs, 
home rule city is subject to restrictions and limitations in its charter).

83. 207 U.S. at 179-81; see notes 68-70 supra and accompanying text.

In those areas in which the state lacks power over the municipality’s 
activities, treating the local government in the same manner as the 
state seems inappropriate. Although home rule provisions do not 
create complete autonomy,82 they do indicate that in some circum
stances municipalities may act so independently that the state cannot 
be considered to compel the local activity. Moreover, the implication 
in Hunter that municipalities are independent of the state’s control in 
proprietary or commercial endeavors83 supports the view that a 
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municipality can be held to account for its own activities. The federal 
antitrust laws were enacted to foster free competition in the 
marketplace. When the municipality’s role in that marketplace is 
functionally comparable to that of any other consumer, it should not 
receive the protection of the state action exemption because such 
conduct is beyond the state’s control.

JUDICIAL TREATMENT OF STATE SUBDIVISIONS UNDER THE 
ANTITRUST LAWS

Given the uncertainty of the application of the Parker doctrine at 
the state level and the current absence of Supreme Court authority on 
the issue at the municipal level, it is hardly surprising that the lower 
federal courts’ treatment of municipal transactions under the 
antitrust laws has been widely divergent.84 85 Although the approaches 
adopted by the federal courts manifest disagreement, it is neverthe
less possible to group the cases involving the antitrust liability of state 
subdivisions around three general modes of analysis focusing on: (1) 
state delegation of managerial power to a public instrumentality; (2) 
state legislative intent to restrain competition in the area of commerce 
affected by the disputed conduct; and (3) the nature and extent of the 
municipality’s role in the allegedly anticompetitive transaction.

84. Compare City of Lafayette v. Louisiana Power & Light Co., 532 F.2d 431, 434 & n.8 (5th 
Cir. 1976) (cities not automatically immune from antitrust liability under state action exemption), 
cert, granted, 97 S. Ct. 1577 (1977) (No. 76-864) and Azzaro v. Town of Branford, |1974-2] Trade 
Cas. <J75,337, at 98,064 (D. Conn. 1974) (declining to follow decisions holding political 
subdivisions immune) with New Mexico v. American Petrofina, Inc., 501 F.2d 363, 371 (9th Cir. 
1974) (state and its political subdivisions are immune from Sherman Act liability).

85. 362 F.2d 52 (1st Cir.), cert, denied, 385 U.S. 947 (1966).
86. 433 F.2d 131 (8th Cir. 1970).
87. See id. at 132, 137 (agency was state creation acting pursuant to legislative mandate; its 

activity not subject to antitrust laws); E.W. Wiggins Airways, Inc. v. Massachusetts Port Auth., 
362 F.2d 52,55 (1st Cir.), cert, denied, 385 U.S. 947 (1966) (port authority acted as state agency in 
operating and managing airport; business arrangement permitting only one fixed base operation 
at airport was exercise of valid governmental function).

State Delegation of Managerial Power to Public Instrumentality. 
Judicial decisions prior to Goldfarb indicate a willingness to exempt 
from antitrust scrutiny anticompetitive conduct performed by a public 
instrumentality that is a state agency created pursuant to a statute 
giving it broad managerial authority to perform governmental functions 
in the public interest. Although the two leading cases, E. W. Wiggins 
Airways, Inc. v. Massachusetts Port Authority35 and Ladue Local Lines, 
Inc. v. Bi-State Development Agency,86 upheld exclusive contract rights 
awarded by state agencies rather than by municipalities,87 other courts 
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have applied the reasoning of these cases to find certain transactions 
involving municipalities exempt from Sherman Act coverage.88 Wiggins 
provides an example of the reasoning that courts have adopted to 
uphold grants by public instrumentalities of exclusive concession 
contracts. The United States Court of Appeals for the First Circuit held 
in Wiggins that the Massachusetts Port Authority’s decision to allow 
only one fixed base operation89 at Logan Airport did not violate the 
Sherman Act because the state had designated the port authority as a 
public instrumentality.90 In the court’s view, the agency performed a 
governmental function required by the state in managing the airport 
pursuant to its legislative mandate.91

88. See Alphin v. Henson, 392 F. Supp. 813, 826-27 (D. Md. 1975) (city could grant exclusive 
lease because airport managed under state statute), aff'dper curiam, 538 F.2d 85 (4th Cir.), cert, 
denied, 97 S. Ct. 385 (1976); Continental Bus Sys., Inc. v. City of Dallas, 386 F. Supp. 359, 360 
(N.D. Tex. 1974) (upholding cities’ joint operation of anticompetitive bus line between jointly 
operated airport and downtown areas); Trans World Assocs. v. City & County of Denver, 11974-2] 
Trade Cas. <J 75,293, at 97,899-900 (D. Colo. 1974) (Parker doctrine allows city to limit number of 
car rental concessions at airport); Murdock v. City of Jacksonville, 361 F. Supp. 1083, 1092-93 
(M.D. Fla. 1973) (city permitted to enter into exclusive lease for municipal stadium).

89. As described by the court, a fixed base operation provides facilities, fuel, equipment, 
supplies, and services at airports for use by aircraft, crews, and passengers. 362 F.2d at 53 n.2.

90. Id. at 55.
91. Id. The court listed the port authority’s characteristics to demonstrate its governmental 

nature: the statute designated it as a public instrumentality; it was performing an essential 
governmental function; it had no stockholders; no one could realize profit from its operations; and 
Logan Airport was and always had been a public project. Id. (citing Opinion of the Justices, 354 
Mass. 721, 731, 136 N.E.2d 223, 231 (1956)).

92. 492 F.2d 1258 (6th Cir. 1974) (per curiam).
93. Id. at 1260.
94. Id. at 1259.
95. Id. at 1260. The court also noted that the air board had issued apublic invitation for bids on 

the contract to station taxi cabs at the airport. The plaintiffs knew about the invitation but had 
failed to submit bids. Id. at 1259.

Other courts have relied on the Wiggins approach and have expanded 
its holding. The United States Court of Appeals for the Sixth Circuit in 
Padgett v. Louisville & Jefferson County Air Board,92 for example, 
upheld the air board’s award of an exclusive taxi concession as a valid 
governmental function beyond the scope of the Sherman Act.93 
Although it rej ected the suggestion of a general governmental immunity 
from operation of the antitrust laws, the court saw no need to apply 
Parker because the state statute clearly designated the air board as a 
quasi-governmental agency.94 The court concluded that the provision 
of ground transportation incident to the operation of the airport was 
within the air board’s statutory authority to manage a virtual monopoly 
in the public interest.95
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The emphasis that Padgett and Wiggins placed on the fact that the 
agencies involved were performing governmental functions96 97 implies 
that the distinction between governmental and proprietary activities 
was pertinent to the conclusion reached by both courts that the state 
action exemption applied. On the other hand, Ladue Local Lines, Inc. 
v. Bi-State Development Agency,91 upholding an agency’s operation of 
a monopolistic school bus system pursuant to a legislative mandate, 
disregarded that distinction.98 The United States Court of Appeals for 
the Eighth Circuit affirmed the district court’s dismissal of the 
plaintiffs suit,99 finding that because the transit agency was a joint 
instrumentality of Missouri and Illinois and was authorized by them to 
enter the field of public transportation, it was not subject to the 
antitrust laws.100 The court expressly stated that the applicability of 
the Sherman Act did not turn on whether the activity was 
governmental or proprietary; instead, the key was the states’ 
determination to undertake the disputed program.101

96. See id. at 1260 (board exercised valid governmental function; statute granted broad power 
to manage virtual monopoly in public interest); E.W. Wiggins Airways, Inc. v. Massachusetts Port 
Auth., 362 F.2d 52, 55 (1st Cir.) (agency not exercising proprietary function because acting as 
state instrumentality pursuant to legislative mandate), cert, denied, 385 U.S. 947 (1966).

97. 433 F.2d 131 (8th Cir. 1970).
98. Id. at 137.
99. Id. at 132. Although the court noted that the district court had dismissed the complaint 

because the Interstate Commerce Commission had specifically approved Bi-State’s acquisition of 
the disrupted bus lines, it affirmed the dismissal on the basis of the states’ legislative 
authorization. Id.

100. Id.
101. Id. at 137. The court noted that the plaintiff had not claimed that the state action was ultra 

vires. Id. at 136. The court further stated that the antitrust laws do not apply when a state 
instigates “a public policy against free competition in an industry essential to it.” Id. at 137.

Other courts have followed Ladue and have found the governmental-proprietary distinction to 
be irrelevant to the question of antitrust immunity for anticompetitive activities of municipalities 
that are incident to other managerial duties. See Continental Bus Sys., Inc. v. City of Dallas, 386 F. 
Supp. 359, 361 (N.D. Tex. 1974) (state legislature authorized cities to police and protect airport 
and to own and operate street transportation systems; joint operation of monopolistic bus line 
outside scope of antitrust laws); Trans World Assocs. v. City & County of Denver, |1974-2] Trade 
Cas. <J75,293, at 97,900 (D. Colo. 1974) (antitrust laws inapplicable when legislature delegates 
managerial authority, regardless of governmental or proprietary nature of the function).

There are several shortcomings to both the Wiggins and Ladue 
approaches. The most serious problem is that the courts have 
accepted the state statute as conclusive of the governmental nature of 
the activity without making an independent inquiry. Moreover, the 
court in Ladue found irrelevant to the antitrust question the issue of 
the governmental or proprietary nature of the disputed function, a 
distinction that is significant in the law of municipal corporations.
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Finally, because the cases that emphasize the state delegation of 
managerial power to a public instrumentality preceded Goldfarb and 
Cantor, they may be of limited validity.

Legislative Intent. Other courts, particularly the United
States Courts of Appeals for the Third and Fifth Circuits, require a 
more specific delegation of power to a municipality to indicate the 
state’s legislative intent that the agency or municipality perform the 
type of anticompetitive activity that is at issue. Goldfarb provided the 
impetus for this new approach, in which the federal courts seek to 
determine from the clarity of the legislative mandate whether the 
state has compelled the disputed conduct.102 The importance of 
classifying the municipality’s role as governmental or proprietary is 
reduced in these cases.103 104 Moreover, the Third and Fifth Circuit 
decisions differ from both the Wiggins and the Ladue approaches by 
suggesting that the statutory designation of an agency as a public 
instrumentality will not necessarily grant an antitrust shield to the 
agency.

102. See Goldfarb v. Virginia State Bar, 421 U.S. 773, 790-91 (1975) (Parker defense 
unavailable for anticompetitive activity that is only prompted by state action; activity must be 
compelled).

103. See City of Lafayette v. Louisiana Power & Light Co., 532 F.2d 431, 438 n.8 (5th Cir. 
1976) (inquiry goes to scope of state legislature’s intent, not to governmental or proprietary nature 
of municipality’s conduct), cert, granted, 91 S. Ct. 1577 (1977) (No. 76-864).

104. 521 F.2d 1277 (3d Cir. 1975).
105. Id. at 1281.
106. Id.
107. Id. at 1280-81; accord, Allegheny Uniforms v. Howard Uniform Co., 384 F. Supp. 460, 

462-63 (W.D. Pa. 1974) (rejection of Parker defense because no express statutory language 
authorized port authority to require employees to buy uniforms from particular manufacturer as 
condition of subsidizing purchase price).

In Duke & Co. v. Foerster'04 the Third Circuit rejected an asserted 
Parker defense because the municipal defendants failed to show that 
the state legislature intended to compel or even to permit a boycott 
allegedly caused by the defendants’ refusal to sell the plaintiff’s 
products in the municipal stadium, civic center, and airport.105 The 
Third Circuit based its decision on the absence of legislative intent in 
either the nature of the powers and duties conferred on the 
governmental entities106 or in the text of the statutes granting the 
managerial powers.107 Although the statutes conferred upon some of 
the defendants the statutory authority to choose which products to 
sell in the facilities, the court would not construe them to authorize 
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discrimination against certain suppliers.108 The Fifth Circuit in City of 
Lafayette v. Louisiana Power & Light Co.109 followed an approach 
similar to that of the Duke court110 and refused to permit the cities to 
employ the Parker defense in responding to an allegation made by a 
private utility that the cities violated the Sherman Act in connection 
with the operation of municipal utility systems.111 The court specifi
cally rejected the proposition that cities are equivalent to states for 
purposes of determining antitrust liability.112 Instead, the court 
formulated the test for applicability of the Parker exemption as 
whether the state legislature contemplated a particular type of 
anticompetitive restraint when it granted power to municipalities.113 
Thus, the court focused upon the scope of the state’s legislative intent 
rather than on the nature of the municipality’s allegedly anticompeti
tive conduct.

108. 521 F.2d at 1281. The statutes granted the municipal corporations broad authority to 
enter contracts necessary or convenient to maintain and to operate the airport, stadium, and civic 
arena in the public interest. Despite defendants’ governmental status and broad authority to 
manage public facilities—created by a legislative grant similar to that in Wiggins—the court found 
that the complaint stated an antitrust cause of action. Id. at 1280.

109. 532 F.2d 431 (5th Cir. 1976), cert, granted, 97 S. Ct. 1577 (1977) (No. 76-864).
110. See id. at 434 & n.8.
111. See note 9 supra.
112. 532 F.2d at 434 n.6.
113. Id. at 434. The court noted that defendants need not find an express statutory mandate for 

each allegedly anticompetitive act so long as the action was clearly within the legislative intent. Id.
114. See Petitioners’ Brief at 19 (lack of published legislative history at state level), City of 

Lafayette v. Louisiana Power & Light Co., 532 F.2d 431 (5th Cir. 1976), cert, granted, 97 S. Ct. 
1577 (1977) (No. 76-864).

115. Cantor v. Detroit Edison Co., 428 U.S. 579, 610 (1976) (Blackmun, J., concurring).

Although the courts in both Duke and Lafayette recognized that 
municipalities may not always stand in the shoes of the state in 
determining the applicability of the federal antitrust laws to allegedly 
anticompetitive conduct, the legislative intent test has shortcomings. 
The Third and Fifth Circuits advocated a broad examination of the 
state’s legislative intent in passing particular statutes, but they failed 
to enumerate the factors that the inquiry should include. Nor did the 
courts seem to consider that there may be little legislative history 
available.114 The real problem with an approach focusing on legislative 
intent, as Justice Blackmun suggested in Cantor, is that it may not be 
desirable to have the applicability of federal antitrust laws turn on 
whether a statute’s proponents “had the skill or influence to generate 
the proper legislative history.”115 Furthermore, it is often difficult to 
ascertain the depth of a legislature’s concern with a particular issue 
because the lines between a state’s compulsion, approval, authoriza
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tion, and contemplation of a particular mode of conduct are far from 
clear.116

116. See Handler, supra note 5, at 12-13 (differences involve “invidious distinctions”; every 
state statute contains element of command). Handler suggests that the test for invoking the 
Parker doctrine must be whether the state law sanctioned the anticompetitive conduct. Id. at 13.

117. See Bates v. Arizona State Bar, 97 S. Ct. 2691, 2697-98 (1977) (besides showing state 
compulsion, party must show that state is real party at interest, has independent regulatory 
interest in disputed activity, and has clearly articulated its policy); Cantor v. Detroit Edison Co., 
428 U.S. 579, 605 (1976) (Blackmun, J., concurring) (neither state sanction nor requirement of 
anticompetitive conduct would itself remove practice from Sherman Act coverage); Goldfarb v. 
Virginia State Bar, 421 U.S. 773, 790 (1975) (determination whether conduct is required by state 
acting as sovereign is threshhold inquiry for application of Parker exemption).

118. Cf. Duke & Co. v. Foerster, 521 F.2d 1277,1281 (3d Cir. 1975) (municipal defendantshad 
statutory authority to choose which products to sell byt not to discriminate against certain 
suppliers). This exclusive focus on the legislature could violate Parker’s observation that a state 
cannot immunize conduct violative of the Sherman Act merely by authorizing the violation. See 
Parker v. Brown, 317 U.S. 341, 351 (1943).

119. See Parker v. Brown, 317 U.S. 341, 346 (1943).
120. George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25,30 (1st Cir.),cert. 

denied, 400 U.S. 850 (1970).

Apart from the difficulty involved in determining the state’s 
legislative intent, Goldfarb, Cantor, and Bates treat a finding that the 
state has required the anticompetitive conduct as only the beginning 
of the inquiry of whether to apply Parker.117 In contrast, Lafayette and 
Duke indicate that a showing of the requisite legislative intent to 
restrain trade ends the examination. For example, the reasoning of 
Duke suggests that if defendants could point to a specific statutory 
provision empowering them to choose between selling two brands of 
cola in a municipal facility, they could do so without risking antitrust 
stricture.118 The state policy interest, if any, served by a mandate to 
choose which products to sell at a city’s stadium seems quite different 
from the avowed policy basis underlying the California marketing 
program in Parker to conserve agricultural resources.119 Thus, 
although the legislative intent approach recognizes that the state 
action exemption should not extend automatically to local govern
mental entities, it poses practical problems because it is often difficult 
to determine the scope of a legislative enactment. Moreover, it raises 
conceptual problems because it fails to consider whether the 
anticompetitive conduct serves any cognizable state policy interest.

In focusing upon legislative intent a court may consider the policy 
basis of the state’s legislative authorization to restrain trade in a 
particular area. The United States Court of Appeals for the First 
Circuit has emphasized that the state action exemption applies only 
when the state has determined that competition is harmful to a 
particular field and deliberately attempts to provide an alternate form 
of public regulation.120 In George R. Whitten, Jr., Inc. v. Paddock Pool 
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Builders, Inc.121 the First Circuit considered whether a school board’s 
decision to adopt one manufacturer’s specifications as part of a 
procedure to contract for the construction of public swimming pools 
enabled the manufacturer to claim the state action exemption when 
sued by a potential competitor.122 The school board’s adoption of the 
manufacturer’s specifications, which effectively foreclosed competi
tion in the bidding for the construction contract, was held not to exempt 
the manufacturer from the Sherman Act.123 The court reasoned that 
state and local laws requiring bidding on the supply of swimming pool 
equipment indicated an intent by state and local governments to 
respond to marketplace forces in the same manner as any other 
consumer.124 Thus, the court determined that the state and local 
governments deliberately intended to foster rather than to foreclose 
competition.125 The First Circuit rejected the proposition that 
automatic antitrust exemptions apply whenever the state or munici
pality acts, maintaining instead that the Parker defense can be 
asserted only when the state instigates an anticompetitive policy in a 
particular field.126

121. Id.
122. Id. at 27-29.
123. Id. at 31.
124. Id. The court also noted that the government was performing a proprietary function in 

purchasing goods and services. Id. at 29.
125. See id. at 31 (state policy neither anticompetitive nor neutral).
126. Id. at 30.
127. See id. at 30-31.
128. Id. at 30.
129. Id.
130. Id. at 30-31. State encouragement of anticompetitive practices is probably insufficient 

today to establish the compulsion Goldfarb requires. See Goldfarb v. Virginia State Bar, 421 U.S. 
773, 791 (1975) (exemption inapplicable to conduct merely prompted by state).

The court viewed the nature of governmental involvement as a 
spectrum ranging from deliberate occupation of a competitive field, 
through regulation that is neutral or silent with respect to restraints on 
trade, to procompetitive action.127 In the first category, which it 
denominated as the Parker end of the spectrum,128 the court included 
Wiggins, reasoning that the airport authority in that case possessed a 
broad statutory mandate to manage a monopoly in the public 
interest.129 Although such deliberate state anticompetitive policy 
presents the strongest argument for exempting activity from Sherman 
Act coverage, the Whitten court stated that even in this category the 
antitrust exemption is inapplicable if the state’s encouragement of 
price stability fails to meet the Parker standards of delegation and 
approval.130 With respect to situations falling in the middle of the 
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spectrum, the Whitten court observed that when state regulation is 
neutral or silent concerning the anticompetitive practices, courts have 
refused to apply the state action exemption because of the lack of 
conflict between neutral state regulation and the usual policy of free 
competition.131 Cantor seems to fit into this classification; although 
the state regulated distribution of electricity, its policy was neu
tral on the disputed light bulb replacement program.132 The First 
Circuit viewed the facts presented in Whitten itself as representing 
the other, procompetitive end of the spectrum.133 Because the 
required bidding procedure in Whitten seemed to envision competi
tion, the court reasoned that the state had intended itself and its 
political subdivisions to act in the same manner as any other 
consumer.134 In the court’s view, the statute’s procompetitive intent 
would have been frustrated had some sellers been able to engage in 
anticompetitive practices merely because they dealt with the state.135

131. 424 F.2d at 31 (citing Northern Sec. Co. v. United States, 193 U.S. 197 (1904); Asheville 
Tobacco Bd. of Trade, Inc. v. FTC, 263 F. 2d 502 (4th Cir. 1959); Travelers Ins. Co. v. Blue Cross, 
398 F. Supp. 1109 (W.D. Pa. 1969), aff’d, 481 F.2d 80 (3d Cir.), cert, denied, 414 U.S. 1093 
(1973)). In Northern Securities the Court observed that a state cannot grant antitrust immunity to 
corporations violating the Sherman Act merely by authorizing the violation through liberal state 
incorporation laws'. 193 U.S. at 344-47. In Asheville the court observed that there is a public 
interest in the regulation of tobacco sales, but rejected an assertion of the Parker defense on the 
ground that the board regulations were enacted by and for the benefit of private businessmen. 263 
F.2d at 509. In Travelers the court held that state regulation and supervision of the insurance 
industry neither constituted a delegation of governmental authority for anticompetitive conduct 
nor authorized the existence of a monopoly. 398 F. Supp. at 1112.

132. Cantor v. Detroit Edison Co., 428 U.S. 579, 584-85 (1976).
133. 424 F.2d at 31.
134. Id.
135. Id.
136. See id. at 30 (Parker precludes conclusion that action by public official automatically 

confers exemption); cf. Cantor v. Detroit Edison Co., 428 U.S. 579, 603 (1976) (Court should 
adhere to settled policy of giving meaning to Sherman Act by adjudicating specific controversies).

137. See 424 F.2d at 30-31.
138. See Handler, supra note 5, at 15 (differences in national and state regulatory objectives 

are the “essence of Parker”). Because Handler views Parker as addressing the differences in 
regulatory objectives rather than the conflicting treatment by the federal and state governments of 
the same subject matter, he does not believe that the Sherman Act preempts state regulatory 

The Whitten approach benefits from its recognition that the 
applicability of the state action exemption requires a case-by-case 
analysis, and that state involvement in the anticompetitive program 
will not confer automatic antitrust immunity.136 The Whitten view 
reflects the importance of distinguishing the kind of activity the 
government has engaged in to construe the legislative intent and thus 
to determine the applicability of the antitrust laws.137 The utility of 
the Whitten spectrum approach lies in its recognition of the 
differences in national and state regulatory objectives.138 Tension 
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exists between the policy of the federal antitrust laws, enacted to 
foster free competition, and the principles of federalism, intended to 
enable the states-to regulate their economies. As commentators have 
noted, the purpose of the Sherman Act is not to outlaw such state 
regulation;139 rather, the Act represents a congressional intent to 
regulate private anticompetitive conduct that restrains trade.140

powers. Id. Handler thinks that the preemption approach to the applicability of the antitrust laws, 
advocated by some commentators as a limit on the Parker doctrine, would be contrary to the 
system of federalism because preemption would deprive states of the right to regulate their 
economic affairs. Id. at 17.

139. See Parker v. Brown, 317 U.S. 341, 351 (1943) (legislative history of Sherman Act 
indicates no intent to restrain trade); Handler, supra note 5, at 15 (purpose of Act is not to outlaw 
state’s social and economic controls).

140. See Parker v. Brown, 317 U.S. 341, 351 (1943) (abundant evidence in Act’s legislative 
history of intent to suppress monopolistic action by individuals and corporations).

Despite its advantages, the Whitten formulation also has serious 
shortcomings. Although it directs the placement of fact situations 
along a continuum of distinct state policy objectives, Whitten provides 
no guidance for determining when the government occupation of a 
field is sufficiently deliberate to justify the application of the Parker 
doctrine. Moreover, in determining the scope of the antitrust laws, the 
decision fails to consider whether other policies may counter the 
presence or absence of anticompetitive policy. Neither does the court 
indicate whether municipal policies should receive the same weight as 
state policies in particular fields. Thus, although its approach is more 
balanced than those of some other courts, the Whitten court has not 
provided a comprehensive answer to the question of the applicability 
of the Parker exemption to municipalities.

Nature and Extent of Government’s Role in the Disputed Transac
tion. Several cases concerning the application of the Parker
doctrine do not appear to fit into the approaches discussed above. 
Some cases emphasize questions related to the quantum, or degree, 
of the municipality’s involvement in the disputed transaction; others 
turn instead on the qualitative nature of the municipality’s 
involvement. Factors the courts have considered relating to the 
quantum of involvement include whether the municipality is a party to 
the litigation, or whether the suit is between two competitors; and 
whether the municipality is genuinely involved, or whether the activity 
is actually private conduct that pretends to be state action. The 
qualitative inquiry often turns on whether the governmental decision 
giving rise to the challenged activity arose in a political or an 
adjudicatory setting, and whether the municipality’s role in the 
transaction is as legislator, regulator, consumer, or coconspirator.
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At least one tpre-Goldfarb decision regarded the question whether a 
state or its subdivisions were parties to the litigation as determinative, 
thus highlighting the question of the state’s involvement. In New 
Mexico v. American Petrofina, Inc.141 the United States Court of 
Appeals for the Ninth Circuit held that the antitrust laws did not 
apply to a state and its political subdivisions that allegedly conspired, 
as consumers of asphalt, to fix prices and eliminate competition.142 
The court expressly stated that its conclusion that the Sherman Act 
was not intended to apply to the states did not vary according to the 
proprietary or governmental nature of the activity in question.143 
According to the court, the Whitten analysis focusing on the legislative 
mandate for the anticompetitive policy was relevant only in lawsuits in 
which the defendant was not clearly an instrument of the state.144

141. 501 F.2d 363 (9th Cir. 1974).
142. Id. at 364. The oil company and five other asphalt suppliers were sued for Sherman Act 

violations; the oil company, in turn, counterclaimed against the plaintiffs. An interlocutory appeal 
was taken from the trial court’s dismissal of the counterclaim. Id.

143. Id. at 371-72; accord, Saenz v. University Interscholastic League, 487 F.2d 1026, 1027 
(5th Cir. 1973) (manufacturer claimed conspiracy to preclude its slide rule from use in school 
competition; sponsoring interscholastic league and state contest director exempt as state 
agents; unnecessary to consider economic nature of league).

144. 501 F.2d at 369-70.
145. See 88 Harv.L. Rev. 1021,1023 (1975) (New Mexico fails to respect strong federal policy 

in favor of free competition); 53 Texas L. Rev. 566, 577 (1975) (New Mexico's inattention to 
details of antitrust policies obscures fact that some state activity may unjustifiably injure 
competitive market).

146. See City of Lafayette v. Louisiana Power & Light Co., 532 F.2d 431, 434 n.8 (5th Cir. 
1976) (insofar as it extends state action exemption to subdivision whose activities were not 
contemplated by legislature, New Mexico conflicts with Goldfarb), cert, granted, 97 S. Ct. 1577 
(1977) (No. 76-864). But see Petitioners’ Brief at 15 (neither Cantor nor Goldfarb conflict with or 
detract from New Mexico’s application of Parker), id.

147. 421 U.S. at 791.
148. 428 U.S. at 591-92. Chief Justice Burger, author of the unanimous Goldfarb opinion, 

specifically disagreed with the proposition that nonliability under Parker is limited to suits against 
state officials. Id. at 604 (Burger, C.J., concurring). The dissent in Cantor argued that viewing 
Parker as holding that only the sovereign state could not be sued under the Sherman Act “would 
trivialize that case to the point of overruling it.” Id. at 616 (Stewart, J., with Powell & Rehnquist, 
JJ., dissenting).

The court’s finding in New Mexico of state action per se for 
purposes of Parker when the state or one of its subdivisions is named 
as defendant has been criticized145 and is questionable in light of 
Goldfarb and Cantor.146 Under Goldfarb, the state acting as a 
sovereign must compel the alleged anticompetitive conduct for Parker 
to apply.147 Similarly, the plurality in Cantor observed that Parker 
would be wholly inapplicable unless the legality of state action were at 
issue.148 The Bates decision, however, lends support to New Mexico's 
holding. In Bates the Supreme Court was unanimous in observing that 
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the appellants’ claims were actually lodged against the state.149 This 
emphasis on the state’s role as the real party in interest in the suit150 
suggests that New Mexico's analysis of the state action exemption 
deserves new study.

149. 97 S. Ct. at 2697.
150. Id.
151. The insurance business is one such closely supervised area. See Travelers Ins. Co. v. Blue 

Cross, 481 F.2d 80, 83-84 (3d Cir.) (private insurer’s allegation of antitrust violation with regard 
to nonprofit insurer’s cutrate contract with hospital unfounded because of aggressive state 
regulation of insurance business and state approval of disputed contract), cert, denied, 414 U.S. 
1093 (1973); Allstate Ins. Co. v. Lanier, 361 F.2d 870, 872 (4th Cir.) (regulatory scheme for 
uniform auto insurance rates valid because established and actively supervised by state), cert, 
denied, 385 U.S. 930 (1966); Miley v. John Hancock Mut. Life Ins. Co., 148 F. Supp. 299,301-02 
(D. Mass.) (comprehensive state regulatory scheme takes alleged anticompetitive contract for 
state employee insurance out from under Sherman Act), aff'dper curiam, 242 F.2d 758 (1st Cir.), 
cert, denied, 355 U.S. 828 (1957). See generally Duesenberg, The Antitrust State Approved 
Transaction Exemption, 4 Val. U.L. Rev. 239 (1970). Utilities are also subject to pervasive state 
regulation. In this area, courts have had difficulty determining what constitutes active state 
supervision of privately owned utilities regulated by a state public service commission. See 
Verkuil, State Action Doctrine, Due Process and Antitrust: Reflections on Parker v. Brown, 75 
Colum.L. Rev. 328, 339-40, 340 n.66 (1975) (Parker should play “perse role in immunizing state 
public utility regulation from antitrust scrutiny”; antitrust laws should not apply if state has 
established regulatory commissions with authority to set rates and control entry into and exit from 
field). The tests that courts have applied to find active supervision have varied greatly. Compare 
Gas Light Co. v. Georgia Power Co., 440 F.2d 1135, 1140 (5th Cir. 1971) (practices and rate 
schedules of gas and electric utilities found product of state action due to state regulatory 
authority’s “intimate involvement” with ratemaking process), cert, denied, 404 U.S. 1062 (1972) 
with Washington Gas Light Co. v. Virginia Elec. & Power Co., 438 F.2d 248, 252 (4th Cir. 1971) 
(utility may invoke Parker doctrine because courts may infer that regulatory agency’s silence 
means consent).

152. 428 U.S. at 593.
153. 539 F.2d 418 (5th Cir. 1976).

The recognition in Cantor that most governmental decisions result 
from a blend of public and private decisionmaking forms the backdrop 
to another quantitative inquiry into municipal involvement in 
disputed activity. When litigation is between two competitors, one of 
whom attempts to assert the Parker defense, the inquiry may become 
the extent to which the state or municipality was involved in the 
disputed conduct, or whether the practice was actually initiated and 
implemented by private actors. A review of the cases shows that 
governmental proximity to the offensive conduct is a factor for 
consideration because the state action exemption applies when the 
state has established and actively supervised a comprehensive 
regulatory scheme.151 Cantor appears to tighten the standard of active 
state supervision by noting that a private party is subject to the 
operation of the Sherman Act if it exercises the option of formulating 
the challenged program.152 Similarly, in Litton Systems, Inc. v. 
Southwestern Bell Telephone Co.,153 a case similar to Cantor, the Fifth 
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Circuit indicated that approval by state and municipal regulatory 
agencies of Bell’s tying of private branch exchanges to general 
telephone service as part of a tariff structure would not protect the 
company from Sherman Act coverage.154 Noting that the state and the 
municipal agencies had merely acquiesced in Bell’s tariffs, the court 
stated that the tying arrangement was neither necessary for effective 
state regulation of telephone service nor the result of a cohesive state 
policy.155

154. Id. at 423-24 (dictum). The case actually turned on the issue of primary jurisdiction— 
whether the court should defer first to the administrative bodies with responsibility for enforcing 
the regulations. Deciding that prior reference to the agencies would not be useful, the court 
remanded the case for a determination of the Parker exemption issue in the district court. Id. at 
422-24. While declining to reach the immunity question, the court noted that the facts in Litton 
were quite similar to those in Cantor, and that Cantor had limited the scope of the Parker doctrine. 
Id. at 423.

155. Id. at 424.
156. 263 F.2d 502 (4th Cir. 1959).
157. Id. at 505.
158. Id. at 509. The court based its holding on the Federal Trade Commission’s observations 

that the directors were not accountable to the state because they were neither elected by the 
public nor approved by the state and that the state did not supervise the board. Id. at 510. Thus, 
the characteristics of this board differed greatly from those of the proration commission mParker. 
See note 23 supra. A Florida district court used a rationale similar to that underlying Asheville in 
holding that the Parker immunity did not cover the alleged boycott of a community health center 
instigated by a peer group review committee of local doctors. See Feminist Women’s Health 
Center, Inc. v. Mohammad, 415 F. Supp. 1258, 1268 (N.D. Fla. 1976). The court concluded that 
the Florida statutes had authorized, but not required, the formation of committees to oversee local 
medical practices, and, thus, the doctors on the committee were acting in their private capacity. Id.

159. 263 F.2d at 510.

Courts also examine qualitatively the characteristics of regulatory 
bodies to determine whether the regulatory action having the 
anticompetitive effect is truly the product of state action or is merely 
individual action taken under the guise of state or municipal control. 
In Asheville Tobacco Board of Trade, Inc. v. FTC156 the United 
States Court of Appeals for the Fourth Circuit considered whether a 
local tobacco board’s allocation of selling time for tobacco in local 
warehouses was a restraint of trade.157 The court held that the board’s 
regulations constituted individual rather than state action because, 
despite the importance of tobacco sales to the state of North Carolina, 
the board itself was organized for the benefit of those in the tobacco 
business.158 Hence, its activities were not state action, but constituted 
restraints on trade within the jurisdiction of the Federal Trade 
Commission.159

Another qualitative inquiry that the courts pursue centers on 
whether the municipality acts as a regulator or a consumer. Courts 
sometimes deny the Parker exemption to a municipality that has acted 
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in the latter capacity. Azzaro v. Town of Branford,160 for example, 
concerned a complaint by insurance agents that the town had 
participated in an unlawful boycott by purchasing all its fire and 
casualty insurance from one group of insurers.161 The court found the 
antitrust laws applicable because the town had acted as a consumer in 
purchasing its insurance rather than as a regulator of the insurance 
business.162

160. ,1974-2] Trade Cas. <J75,337 (D. Conn. 1974).
161. Id. at 98,064.
162. Id.; accord, George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25, 29, 

34 (1st Cir.) (government acted as consumer in purchase of swimming pool equipment; Parker will 
not protect seller), cert, denied, 400 U.S. 850 (1970); City of Lafayette v. Louisiana Power & Light 
Co., |1975-1] Trade Cas. <J60,240, at 65,948 (E.D. La. 1975) (court reluctant to exempt from 
Sherman Act coverage business activity by cities in which profit is realized), rev'd, 532 F.2d 431 
(5th Cir. 1976), cert, granted, 97 S. Ct. 1577 (1977) (No. 76-864).

163. See Metro Cable Co. v. CATV of Rockford, Inc., 516 F.2d 220,228-30 (7th Cir. 1975) (city 
council’s grant of cable television franchise resulting in monopoly not violative of antitrust laws; 
council acted in political arena under legislative powers delegated by state); Murdock v. City of 
Jacksonville, 361 F. Supp. 1083,1093 (M.D. Fla. 1973) (by deliberately granting exclusive lease 
to wrestling promoter, municipal council impliedly found that competition in wrestling at local city 
coliseum was not in the public interest; city statutorily authorized to operate stadium exempt from 
antitrust laws).

164. See United Mine Workers v. Pennington, 381 U.S. 657, 670 (1965) (efforts by mine 
operators and union officials to influence Secretary of Labor to prescribe higher minimum wages 
not violative of antitrust laws despite lobbyists’ motive of eliminating competition); Eastern R.R. 
Presidents’ Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 139-40 (1961) (railroads’ attempts 
to obtain passage of antitrucking legislation is political activity not subject to antitrust laws).

165. The Supreme Court in Noerr based its decision to exempt private attempts to influence 
governmental action on the political nature of lobbying and on the concern that holding lobbying 
activity subject to the Sherman Act would impair the government’s powers to take legislative and 
executive steps to restrain trade when necessary. 365 U.S. at 137. The Court also indicated that 
applying the Sherman Act to lobbying activities would raise constitutional issues regarding the 
infringement of a citizen’s right to petition his government. Id. at 137-39. See generally Costilo, 
Antitrust’s Newest Quagmire: The Noerr-Pennington Defense, 66 Mich. L. Rev. 333 (1967). The 
Court in Noerr indicated, however, that the Sherman Act would apply to a publicity campaign 
directed toward influencing governmental action that was really a “sham” to cover an attempt to 

Courts examining the nature of a municipality’s role in a disputed 
transaction are most likely to permit the government to raise the state 
action defense when the municipality has acted in its role as a political 
entity rather than as a regulator or consumer.163 This tendency to 
exempt genuine governmental decisionmaking from coverage by the 
antitrust laws stems from both the judicial reluctance to second-guess 
municipal policy decisions made in the political arena and the 
interaction of the Parker doctrine with the separate, but related, 
Noerr-Pennington defense.164 This defense exempts from the scope of 
the Sherman Act joint efforts of private parties to influence public 
officials in the passage or enforcement of laws, even if those laws will 
have an injurious effect on a competitor’s business.165 Metro Cable Co. 
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v. CATV of Rockford, Inc.166 illustrates the barrier to adjudication on 
the merits posed by the combination of the Parker defense and the 
exemption for lobbying activities. In Metro Cable the United States 
Court of Appeals for the Seventh Circuit stated that a city council, 
which acted as a political body in awarding a cable television franchise 
resulting in a monopoly to the licensee, did not have to compile a 
formal evidentiary record of its proceedings but could base its 
decision on whatever information and arguments it deemed fit.167 The 
council was therefore free from the operation of the antitrust laws 
under Parker as a political body exercising powers delegated by the 
state, and persons petitioning the council were protected under 
Noerr-Pennington as parties seeking to influence the decisions of a 
political body.168

interfere directly with the business relationships of a competitor. 365 U.S. at 144. The Court has 
recognized attempts to bar competitors from free and unlimited access to governmental 
decisionmakers as an example of this exception to antitrust immunity. California Motor Transp. 
Co. v. Trucking Unltd., 404 U.S. 508,512,516 (1972) (highway carriers’ concerted action to deny 
competitors access to agencies and courts by initiating massive state and federal proceedings held 
not exempt); see Otter Tail Power Co. v. United States, 410 U.S. 366, 377, 379-80 (1973) (utility 
allegedly used monopoly power to thwart development of municipal electric power systems; 
remanded for consideration of “sham exception” issue in light of California Motor Transport).

Some recent decisions seem to impose severe standards on plaintiffs seeking to invoke the 
“sham exception” to Noerr. See Franchise Realty Interstate Corp. v. San Francisco Joint 
Executive Bd., 542 F.2d 1076, 1080-82 (9th Cir. 1976) (amended complaint sorely deficient in 
failing to allege specific activities barring restaurant chain from access to governmental body), 
cert, denied, 97S.Ct. 1571 (1977); Rush-Hampton Indus, v. Home Ventilating Inst., 419 F. Supp. 
19, 23-24 (M.D. Fla. 1976) (pleadings must show clearly established pattern of misrepresentation 
by defendant, either by initiation of baseless legal proceedings or by application of covert 
pressures and tactics abusing administrative process).

166. 516 F.2d 220 (7th Cir. 1975).
167. Id. at 228.
168. Id. at 229.
169. Parker v. Brown, 317 U.S. 341, 351-52 (1943) (case involved no question of state or its 

municipality becoming participant in private anticompetitive agreement).
170. 420 F.2d 341 (9th Cir. 1969).

Noerr-Pennington is relevant to an examination of the role of a 
municipality in a disputed transaction because the defense may 
exempt from antitrust scrutiny anticompetitive practices in which the 
city participates as a conspirator. The courts seem troubled over the 
extent to which Noerr and Pennington have answered one of the 
questions that Parker specifically left open—whether a state or 
municipality can invoke the state action defense if it participates in a 
private anticompetitive agreement.169 In Sun Valley Disposal Co. v. 
Silver State Disposal Co.170 the United States Court of Appeals for the 
Ninth Circuit held that a garbage disposal company’s allegation that 
its competitors had secured an exclusive franchise from the county 
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through misrepresentations in bids and through the county commis
sioners’ participation in a conspiracy did not state an antitrust cause 
of action under Pennington.171 In contrast, the district court in Azzaro 
determined that an allegation that the town had participated in a 
private agreement to restrain trade in the insurance business 
constituted an antitrust claim.172 Azzaro recognized that a municipal
ity may act as a consumer as well as a governmental body; the court 
thus differentiated between municipal actions taken pursuant to a 
town’s general authority to transact business and those taken to 
further a specific state regulatory scheme.

171. Id. at 342-43. The court based its decision on language in the Supreme Court’s opinion in 
Pennington that “[j Joint efforts to influence public officials do not violate the antitrust laws even 
though intended to eliminate competition. Such conduct is not illegal, either standing alone or as 
part of a broader scheme itself violative of the Sherman Act.” United Mine Workers v. Pennington, 
381 U.S. 657, 670 (1965) (emphasis added).

The Sun Valley panel of the Ninth Circuit declined to follow its earlier ruling in Harman v. Valley 
National Bank that a complaint alleging that a financial institution had induced a state attorney 
general to close a bank as part of a larger conspiracy to monopolize the state’s banking industry 
could state a claim under the Sherman Act. 339 F.2d 564, 566-67 (9th Cir. 1964) (district court 
should not have dismissed complaint without first seeking a more definite statement of alleged 
conspiracy). The majority opinion in Sun Valley determined that Pennington had eroded the 
authority of Harman. 420 F.2d at 342. An opinion concurring only in the judgment argued that 
although efforts to influence public officials in the exercise of their official duties are beyond the 
scope of the Sherman Act, Pennington did not disavow Harman’s holding that the antitrust laws 
may reach public officials who are participating conspirators. Id. at 344 (Browning, J., concurring 
in part); cf. Alabama Power Co. v. Alabama Elec. Coop., Inc., 394 F.2d 672, 675-76 (5th Cir.) 
(dictum) (although antitrust laws inapplicable to governmental officer acting within statutory 
authority, different question might be presented if acting ultra vires), cert, denied, 393 U.S. 1000 
(1968).

172. [1974-2] Trade Cas. at 98, 063-64.

A review of the approaches adopted by courts considering the 
applicability of the federal antitrust laws to transactions involving 
municipalities indicates that municipalities generally have been 
equated with states. The decisions primarily emphasize state 
conduct: state delegation of managerial power, state legislative intent, 
and state policy in regulating a particular field. The essential 
shortcoming of these approaches lies in their assumption that munici
pal corporations are always state instrumentalities. The present 
case law does not consider the possibility of substantial local 
independence in states having constitutional provisions for home rule. 
Moreover, examining a municipality’s role in a transaction only in the 
context of the state’s role ignores the reasoning used in collateral 
areas of the law which, because of differences in the functions and the 
powers of municipalities and states, treat each body in distinctly 
different ways.



1576 The Georgetown Law Journal [Vol. 65:1547

STATUS OF MUNICIPALITIES UNDER COLLATERAL AREAS OF THE LAW

A state’s power over municipal subdivisions may be so limited that 
it would be impossible to characterize the local activity as compelled 
by the state.173 Hence, Goldfarb's compulsion inquiry would be 
unworkable as a standard by which to determine the applicability of 
the Parker exemption to transactions involving such municipalities. In 
this situation, decisions in collateral legal areas can provide guidance 
for the development of a framework within which to more accurately 
evaluate whether the exemption doctrine should apply. The con
sequences of state as opposed to local activity may differ depending 
upon the substantive policies involved. For instance, although they 
have equated municipal action with state action for purposes of the 
fourteenth amendment, courts have been unwilling to extend to 
municipalities the eleventh amendment immunity enjoyed by the 
states.174 Policy differences justify this seemingly inconsistent rule; 
the courts interpret state action broadly in the first instance to 
provide maximum protection against governmental infringement of 
individual rights, and narrowly in the second because of a reluctance 
to bar plaintiffs from access to the judicial system unless the claim is 
made against a state as sovereign.

173. See notes 68-83 supra and accompanying text.
174. See Edelman v. Jordan, 415 U.S. 651, 667 n. 12 (1974) (recognizing long-established rule 

that county action is state action for fourteenth amendment purposes but not for eleventh 
amendment purposes).

175. See, e.g., id. (county action is state action for fourteenth amendment purposes but county 
defendant is not necessarily state defendant for purposes of eleventh amendment); Lovell v. City 
of Griffin, 303 U.S. 444, 450 (1938) (city ordinance forbidding distribution of literature without 
written permission of city manager is fourteenth amendment violation; municipal ordinances 
adopted pursuant to state authority constitute state action within meaning of fourteenth 
amendment); Home Tel. & Tel. Co. v. City of Los Angeles, 227 U.S. 278, 286, 294 (1913) 
(municipal ordinance setting phone rates enacted pursuant to grant of authority in state 
constitution and statutes is embraced by fourteenth amendment; fourteenth amendment’s terms 
are general and apply not only to states but to all who are repositories of state power).

176. Cantor v. Detroit Edison Co., 428 U.S. 579, 590-91 (1976); see Broderick v. Associated 
Hosp. Serv., 536 F.2d 1, 5 n.18 (3d Cir. 1976) (court in civil rights suit refused to equate state 
action regarding allegedly discriminatory insurance enrollment practices with state action under 
Parker regarding hospital contracts made with state-approved insurer); Verkuil, supra note 151, 

State Action. Although courts treat the actions of political
subdivisions as equivalent to state action for fourteenth amendment 
individual rights purposes,175 the principles underlying this practice 
do not dictate similar treatment in the antitrust field. State action for 
purposes of the Parker doctrine is narrower than state action in the 
context of civil rights litigation.176 Under the fourteenth amendment, 
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state action is defined broadly to include individual action that is 
supported to some extent by state law.177 In contrast, the plurality in 
Cantor interpreted the Parker opinion to limit state action for 
purposes of measuring the scope of the antitrust laws to official 
actions taken by state authorities.178

at 330-31, 330 n.14 (1975) (state action for fourteenth amendment purposes differs from state 
action under antitrust laws). See generally Note, Theories for Applying Constitutional Restrictions to 
Private Activity, 74 Colum. L. Rev. 636 (1974).

177. Cantor v. Detroit Edison Co., 428 U.S. 579, 590 (1976).
178. Id. at 590-91.
179. See Jackson v. Metropolitan Edison Co., 419 U.S. 345, 350-51 (1974) (mere fact that 

company is regulated utility does not convert its actions into state action for fourteenth 
amendment purposes; test is whether there exists sufficient nexus between state and challenged 
activity); Verkuil, supra note 151, at 330 n.14 (Jackson exemplifies narrowing of Court’s 
fourteenth amendment view of state action).

180. 419 U.S. 345 (1974).
181. Id. at 347-48.
182. Id. at 350.
183. Id. at 350-51.
184. Id. at 351.
185. Id. at 353. Evidence that the majority’s opinion in Jackson reflected a policy decision to 

imbue the utility’s conduct with state action to preserve its monopoly status for antitrust 
purposes, but not for purposes of alleged due process violations, may be found in Cantor. The 
authors of the dissenting and concurring opinions in Cantor constituted the majority in Jackson. 
The author of the Court’s opinion in Jackson was Justice Rehnquist, who was joined by Chief 
Justice Burger and Justices Stewart, Powell, White, and Blackmun. Justices Stewart, Powell, and 
Rehnquist dissented in Cantor-, Chief Justice Burger and Justice Blackmun concurred in parts of 
the opinion; and Justice White joined the plurality.

The Supreme Court has recently signalled its willingness to carry 
over the more restrictive antitrust concept of state action to cases 
concerning questions of fourteenth amendment state action.179 
Jackson v. Metropolitan Edison Co.180 raised the issue whether a 
public utility’s discontinuation of services to a subscriber because of 
alleged nonpayment of bills constituted state action depriving the 
subscriber of property without due process under the fourteenth 
amendment.181 The Court held that state regulation of an industry 
does not automatically transform business activities into state action 
for fourteenth amendment purposes.182 Acknowledging that the acts 
of regulated public utilities, which have some characteristics of a 
governmentally protected monopoly, more readily may be found to 
constitute state action,183 the Court indicated that the proper test for 
determining state action for fourteenth amendment purposes is 
whether a sufficiently close nexus exists between the state and the 
company’s challenged activity.184 Because Pennsylvania legislation 
did not require either the state or its municipalities to furnish utility 
services to their citizens, the Court concluded that the utility’s action 
was not state action.185 The result in Jackson thus indicates that the 
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definitions of state action for fourteenth amendment purposes and for 
Parker purposes may converge in the future, resulting in more 
widespread application of the narrower antitrust definition.186

186. Verkuil, supra note 151, at 330 n.14.
187. U.S. CONST, amend. XI. The text of the amendment provides:

The Judicial power of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United States by 
Citizens of another State, or by Citizens or Subjects of any Foreign State.

The amendment has been interpreted to prohibit suits brought in federal court against an 
unconsenting state by its own citizensand by citizens of other states. Edelman v. Jordan, 415 U.S. 
651,662-63 (1974). Courts have not extended the amendment’s protection to municipalities. See, 
e.g., Lincoln County v. Luning, 133 U.S. 529, 530 (1890) (suit against county not barred by 
eleventh amendment; state constitution defined county as municipal corporation); Markham v. 
City of Newport News, 292 F.2d711,716 (4th Cir. 1961) (eleventh amendment does not extend to 
cities); N.M. Patterson & Sons, Ltd. v. City of Chicago, 176 F. Supp. 323, 324 (N.D. DI. 1959) 
(same).

188. S.J. Groves & Sons Co. v. New Jersey Turnpike Auth., 268 F. Supp. 568, 579 (D.N.J. 
1967).

189. See Wright v. Houston Independent School Dist., 393 F. Supp. 1149, 1153 (S.D. Tex. 
1975) (municipalities traditionally not protected by eleventh amendment due to separate 
existence from state); cf. S.J. Groves & Sons Co. v.New Jersey Turnpike Auth., 268 F. Supp. 568, 
578-79 (D.N.J. 1967) (state turnpike authority is not alter ego of state, cannot claim eleventh 
amendment immunity).

190. S.J. Groves & Sons Co. v. New Jersey Turnpike Auth., 268 F. Supp. 568, 579 (D.N.J. 
1967). The same emphasis on sovereignty leads courts to refuse to equate political subdivisions 
with the state unless they are alter egos of the state; instead, courts consider them corporate 
citizens of the state for purposes of securing diversity jurisdiction. Moor v. County of Alameda, 
411 U.S. 693,717-19 (1973). The Court claimed the corporation’s status as a citizen of its state of 
incorporation as the original source of the rule. Id. at718;c/. Illinois v. City of Milwaukee, 406 U.S. 
91, 97-98 (1972) (political subdivisions are citizens of state for diversity purposes; not entitled to 
invoke original jurisdiction of Supreme Court for controversies between two or more states).

Eleventh Amendment Immunity. Courts generally do not view
the municipality as the state for purposes of the eleventh amendment, 
which immunizes the state from suits by citizens.187 The rationale for 
this view is that immunity attaches to the state only in its sovereign 
capacity,188 and municipalities are political corporations considered 
distinct from the state as sovereign.189 The intent of the amendment 
does not dictate extension of the immunity to municipalities and other 
state subdivisions that exercise powers delegated by the state.190

The fact that municipalities are amenable to suit under the eleventh 
amendment strongly suggests that they are entitled to less protection 
from antitrust scrutiny than the state. The eleventh amendment 
attaches to a state only in its sovereign capacity. Similarly, the Parker 
doctrine, framed in large measure by the Supreme Court’s reluctance 
to denigrate state sovereignty, is equally limited. The intent of a 
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federal system to safeguard the independent existence of the state191 
as sovereign is central to both the eleventh amendment and the 
Parker doctrine. Courts should limit Parker to situations in which the 
operation of the antitrust laws will impede the state’s power to 
regulate its own economic interests.192 Although the different policies 
behind the eleventh amendment’s protection of states and the 
antitrust laws’ protection of free competition may not dictate identical 
treatment of municipalities in all circumstances, the case law under 
the eleventh amendment suggests limiting Parker to situations in 
which the municipality acts for the state in a sovereign capacity or, in 
the case of a home rule municipality, performs integral governmental 
functions.193 Thus, the Parker exemption would apply only when the 
municipality performs the type of governmental activities that a state 
would perform in its sovereign capacity. Goldfarb and Bates support 
such an analysis because they hold that anticompetitive conduct 
must be compelled by the state acting as sovereign if it is to be exempt 
under Parker.194 This implies that action in other than a sovereign 
capacity should be subject to antitrust scrutiny.

191. See National League of Cities v. Usery, 426 U.S. 833, 845 (1976) (Constitution prohibits 
congressional action which impairs attributes of state sovereignty; one such attribute is authority 
to determine wages and hours of state employees).

192. Cf. S.J. Groves & Sons Co. v. New Jersey Turnpike Auth., 268 F. Supp. 568, 578 (D.N.J. 
1967) (state created turnpike authority with substantial fiscal and managerial autonomy and 
insulated state treasury from its debts; agency not protected by eleventh amendment because not 
dependent upon state treasury for funds).

193. See notes 187-92 supra and accompanying text.
194. Bates v. State Bar of Arizona, 97 S. Ct. 2691, 2696-97 (1977); Goldfarb v. Virginia State 

Bar, 421 U.S. 773,791 (1975). The Court’s statement in Bates that the Supreme Court of Arizona 
was the real party in interest in the suit suggests that the Court may analogize assertions of the 
Parker defense to claims of eleventh amendment immunity. See 97 S. Ct. at 2697.

195. See Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 464 (1945) (eleventh 
amendment bars suit against state treasury for tax refund).

196. Compare Jagnandan v. Giles, 538 F.2d 1166, 1176 (5th Cir. 1976) (eleventh amendment 
bars suit to recover excess tuition paid to state university), cert, denied, 97 S. Ct. 2959 (1977) and 
Brennan v. University of Kansas, 451 F.2d 1287,1290-91 (10th Cir. 1971) (state university an arm 
of state; eleventh amendment bars suit) with Urbano v. Board of Managers, 415 F.2d 247, 250-52 
(3d Cir. 1969) (prison board of managers not alter ego of state; eleventh amendment not bar to 
suit; dismissed on other grounds), cert, denied, 397 U.S. 948 (1970).

Courts have interpreted the eleventh amendment to bar suit when 
the purpose of the litigation is to recover money from the state 
treasury.195 Thus, the immunity extends only to agencies serving as 
alter egos of the state and not to public entities insulated from the 
state.196 The tests that courts have developed to decide whether a 
governmental agency is an alter ego of the state also provide guidance 
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for determining in an antitrust case whether a particular municipal 
function is governmental rather than proprietary.

The alter ego test requires examination of the agency’s character
istics, its funding, and the extent of state control over its operations.197 
Factors tending to establish that an agency is an alter ego of the state 
include agency inability to satisfy a judgment so that the state 
treasury would have to pay the award198 and significant state funding 
and control over the agency’s budget.199 Factors indicating that an 
agency performs a more proprietary role, in which case the eleventh 
amendment would not bar a claim, include substantial agency 
autonomy over its operations,200 the incorporation of the agency,201 
the ability of the agency to satisfy a judgment,202 and the state’s 
disclaimer of responsibility for the agency’s activities.203 Because 
these factors are also relevant to a determination of a municipality’s 
role in an antitrust dispute, the courts should allow antitrust claims 
against municipalities having characteristics that are equally sug
gestive of commercial activity that should not be immunized.

197. See Wright v. Houston Independent School Dist., 393 F. Supp. 1149,1154-55 (S.D. Tex. 
1975) (to determine whether agency is “state” for eleventh amendment purposes, court must 
examine degree of state control and source of funds); Krisel v. Duran, 258 F. Supp. 845, 849 
(S.D.N.Y. 1966) (listing factors to determine whether state instrumentality has alter ego status), 
aff’d per curiam, 386 F.2d 179 (2d Cir. 1967), cert, denied, 390 U.S. 1042 (1968).

198. Cf. Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 464 (1945) (suit against 
state treasury for refund of taxes alleged to have been collected illegally; recovery from state 
treasury barred).

199. See Jagnandan v. Giles, 538 F.2d 1166, 1174-75 (5th Cir. 1976) (understate law, state 
involved in all aspects of financial management of university), cert, denied, 97 S. Ct. 2959 (1977); 
Brennan v. University of Kansas, 451 F.2d 1287, 1290-91 (10th Cir. 1971) (same).

200. See S.J. Groves & Sons Co. v. New Jersey Turnpike Auth., 268 F. Supp. 568,578 (D.N.J. 
1967) (turnpike authority has substantial fiscal and managerial autonomy and is insulated from 
state treasury; immunity does not extend to agency).

201. See N.M. Patterson & Sons, Ltd. v. City of Chicago, 176 F. Supp. 323,324 (N.D. Ill. 1959) 
(municipal corporation is completely separate entity from state).

202. Cf. Soni v. Board of Trustees, 513 F.2d 347, 351 (6th Cir. 1975) (dictum) (university 
board empowered to borrow money and issue bonds that do not become obligations of state), cert, 
denied, 426 U.S. 919 (1976); Wright v. Houston Independent School Dist., 393 F. Supp. 1149, 
1155 (S.D. Tex. 1975) (although state provides half of operating costs, state money irrevocably 
vests in trustees; fund separate from state treasury).

203. See S.J. Groves & Sons Co. v. New Jersey Turnpike Auth., 268 F. Supp. 568, 578 (D.N.J. 
1967) (state’s insulation of treasury from turnpike authority’s obligations and liabilities is one 
factor contributing to determination that authority cannot claim eleventh amendment immunity).

Immunity from Tort Liability. As eleventh amendment
decisions indicate, courts traditionally have not afforded municipali
ties as much protection against damage awards as they have given the 
states. Similarly, although the states have received the protection of 
sovereign immunity from tort liability, municipalities traditionally 
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have been immune only for those torts committed in a governmental 
capacity.204 A number of courts in recent years have eroded 
substantially, and in some cases have abolished, governmental tort 
immunity.205 Although some courts have continued to afford states 
protection from tort liability because of their sovereignty,206 many 
have been increasingly willing to award damages in suits against 
municipalities.207 The imposition of such damage awards reflects a 
reluctance to exempt lower governmental units from financial 
responsibility for their tortious conduct.208

204. 18 E. McQuillin, supra note 16, § 53.23, at 160-63; cf. Muskopf v. Corning Hosp. Dist., 
55 Cal. 2d 211, 219,359 P.2d 457,461-62,11 Cal. Rptr. 89,93-94 (1961) (en banc) (development 
of increased tort liability for municipal corporations through expanded definition of proprietary 
functions).

205. See Muskopf v. Corning Hosp. Dist., 55 Cal. 2d 211,213,359 P.2d 457, 458,11 Cal. Rptr. 
89, 90 (1961) (en banc) (judicial abolition of governmental tort immunity); Molitor v. Kaneland 
Community Unit Dist. No. 302, 18 Ill. 2d 11, 25, 163 N.E.2d 89, 96 (1959) (judicial abolition of 
school district tort immunity), cert, denied, 362 U.S. 968 (1960). See generally Harley & Wasinger, 
Governmental Immunity: Despotic Mantle or Creature of Necessity, 16 Washburn L.J. 12 (1976); 
Van Alstyne, Governmental Tort Liability: A Decade of Change, 1966 U. Ill L.F. 919 (1966); 
Vanlandingham, supra note 63.

206. See Krause v. State, 31 Ohio St. 2d 132, 146 & n.ll, 285 N.E.2d 736, 745 & n.ll (state 
constitutional provision establishing governmental immunity does not contravene fourteenth 
amendment; state immunity prevails), appeal dismissed, 409 U.S. 1052 (1972).

207. Some courts have awarded damages against municipalities for violations of their citizens’ 
constitutional rights by their agents. See Morales v. Haines, 486 F.2d 880,881-82 (7th Cir. 1973) 
(housing discrimination); cf Wright v. Houston Independent School Dist., 393 F. Supp. 1149, 
1157-58 (S.D. Tex. 1975) (dismissal of teachers in school desegregation context). These suits 
arose under 42 U.S.C. § 1983 (1970), which grants a citizen the right to sue any person who, acting 
under color of state law, deprives him of his civil rights. Although the Supreme Court has ruled 
that a municipality is not a “person” for purposes of section 1983 actions, it has not reached the 
constitutional question whether Congress has the power to render municipalities liable for the 
actions of officers violating individuals’ rights. See Moor v. County of Alameda, 411 U.S. 693,709 
(1973) (dismissing section 1983 claim against municipality); Monroe v. Pape, 365U.S.167.191& 
n.50 (1961) (same). See generally Hundt, Suing Municipalities Directly Under the Fourteenth 
Amendment, 70 Nw.U.L. Rev. 770 (1975); Levin, The Section 1983 Municipal Immunity Doctrine, 
65 Geo L.J. 1483 (1977); Note, Damage Remedies Against Municipalities for Constitutional 
Violations, 89 Harv. L. Rev. 922 (1976).

208. See Molitor v. Kaneland Community Unit Dist. No. 302, 18 Ill. 2d 11, 20,163 N.E.2d 89, 
93 (1959) (governmental immunity runs counter to basic tort concept that liability follows 
negligence), cert, denied, 362 U.S. 968 (1960).

The existence of tort damage awards against municipalities 
demonstrates that imposition of liability for other transgressions, 
such as violations of the antitrust laws, would not be unprecedented, 
but an analogy between municipal antitrust liability and liability for 
damage claims is less than perfect. The policy behind abrogating 
municipal tort immunity is to allow redress for personal injuries; the 
antitrust policy of protecting competition may not always dictate 
increasing access to the courts to redress economic injury to a private 
corporation resulting from municipal activities that the local citizens 
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may consider beneficial. In addition, the damage claims in antitrust 
complaints are apt to be much larger than those asserted in tort cases. 
For example, in Lafayette the utilities have alleged damages against 
the cities in the amount of $180 million, or $540 million after treb
ling.209 Moreover, subjecting municipalities to antitrust liability 
could have a chilling effect on local government operations because 
public officials would face substantial political and economic risks in 
the performance of their official functions.210 This fear of interference 
with local government operations further reflects the need to 
formulate more precise guidelines for the applicability of the Parker 
doctrine to municipal transactions.

209. Petitioners’ Brief at 21, City of Lafayette v. Louisiana Power & Light Co., 532 F.2d 431 
(5th Cir. 1976), cert, granted, 97 S. Ct. 1577 (1977) (No. 76-864). Although the argument of 
ruinous financial consequences has not been successful in the context of municipal torts, it might 
be more persuasive when applied to antitrust claims. In addition to the great disparity in the 
relative size of the claims in the two types of suits, cities may not be able to procure insurance 
against potential antitrust violations as readily as they can protect themselves from the 
consequences of tortious conduct through the purchase of liability insurance.

210. Id. The cities in Lafayette have advanced a less persuasive argument against imposition of 
antitrust liability by asserting that the electoral process provides the proper remedy for abuses of 
power by public officials. Id. at 23. Anticompetitive practices, however, are likely to affect 
neighboring communities whose citizens cannot participate in the elections of the offending 
municipality.

In summary, examination of the relationship between states and 
municipalities under collateral areas of the law shows that municipali
ties often are not treated as the equivalents of states. The eleventh 
amendment, which immunizes states from suit, does not extend to 
municipalities. Moreover, although courts have often refused to allow 
tort claims against states because of sovereign immunity, they have 
frequently permitted injured plaintiffs to recover against municipali
ties. Finally, although municipal action may be equivalent to state 
action for fourteenth amendment individual rights purposes, munic
ipal action may differ from state action for purposes of economic 
regulation.

Application of Municipal Status in Collateral Areas of the Law to 
Antitrust Approaches. The three conceptual approaches to
the treatment of municipal transactions discussed above—state 
delegation of managerial power to a public instrumentality, state 
legislative intent to restrain competition, and the nature and extent of 
the municipality’s role in the allegedly anticompetitive transaction— 
are useful but are not dispositive in developing a framework within 
which to consider the effect of federal antitrust laws on municipalities. 
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Most decisions considering municipal corporations under the anti
trust laws have treated the local entities as mere appendages of the 
state. This view reflects an inadequate realization of the municipal
ity’s independence from the state in local affairs, and a failure to 
utilize guidance from other areas of the law that distinguish between 
governmental or sovereign activities and proprietary or commercial 
conduct.

The weakness of the Wiggins line of cases, which uphold exclusive 
service contracts awarded by state-created instrumentalities having 
broad managerial authority, lies in its automatic acceptance of the 
assertion that the instrumentality is performing an essential govern
mental function, regardless of the activity’s commercial impact. The 
First Circuit seemed to view the legislative characterization of the 
agency’s duties as conclusive; it made no independent assessment of 
the effect of the governmental or business purpose underlying the 
agency’s activities.211 The determination whether an agency is acting in 
a governmental or a proprietary capacity is more properly a judicial and 
not a legislative decision.212 In the past, courts frequently have taken 
this approach in the area of municipal immunity for tort claims,213 and 
the same reasoning should apply in the antitrust context.

211. See E.W. Wiggins Airways, Inc. v. Massachusetts Port Auth., 362 F.2d 52, 55 (1st Cir.) 
(state port authority is public instrumentality created by statute and performs essential 
governmental function), cert, denied, 385 U.S. 947 (1966). Despite its emphasis on the 
legislature’s pronouncement that the port authority was performing an essential governmental 
function, the court did give considerable weight to the agency’s characteristics as enumerated 
in an advisory opinion of the Justices of the Massachusetts Supreme Court. Id.

212. Cf. Bishop v. City of San Jose, 1 Cal. 3d 56, 62-63, 460 P.2d 137, 141,81 Cal. Rptr. 465, 
469 (1969) (determination whether matter should be regulated by state or home rule municipality 
is judicial function).

213. See City of Trenton v. New Jersey, 262 U.S. 182, 191-92 (1923) (governmental- 
proprietary distinction arises most frequently in negligence cases). The judiciary also has taken a 
leading role in abolishing municipal tort immunity entirely and with it the distinction between 
torts committed in proprietary and in governmental capacities. See Muskopf v. Coming Hosp. 
Dist., 55 Cal. 2d 211, 213,359 P.2d 457,458,11 Cal. Rptr. 89,90 (1961) (en banc) (governmental 
immunity from tort liability mistaken and unjust). Some courts have modified their abrogation of 
governmental immunity by announcing prospective rulings to give the legislature the opportunity 
to make the final determination of the status of the immunity doctrine. See Becker v. Beaudoin, 
106 R.I. 562, 572, 261 A.2d 896, 901 (1970) (prospective abrogation of immunity for 
municipalities and quasi-municipal corporations). See generally Vanlandingham, supra note 63, at 
252-63 (discussion of judicial and legislative roles in abrogation of municipal immunity).

With respect to the eleventh amendment, courts have adopted 
standards to determine when a state agency is an alter ego of the state 
and thus entitled to share in the state’s immunity. Such tests suggest 
a means for differentiating between activities that should receive the 
judicial protection generally reserved to the sovereign and those that 
should be treated more appropriately as private business activities.
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Application of the alter ego test to the facts of Wiggins might lead to a 
result contrary to that of the court because the port authority was 
insulated sufficiently from the state treasury to be amenable to suit. In 
S.J. Groves & Sons Co. v. New Jersey Turnpike Authority214 the district 
court held that the turnpike authority was not entitled to eleventh 
amendment immunity even though it was not disputed that the 
authority performed an essential governmental function.215 Among the 
characteristics of the authority that indicated its independence from 
the state were its powers to acquire property, to enter into contracts, 
and to sue on its own behalf.216 The Massachusetts Port Authority in 
Wiggins enjoyed at least the latter two powers;217 it should not have 
been accorded the same protection from suit as the state.

214. 268 F. Supp. 568 (D.N.J. 1967).
215. Id. at 578.
216. Id.
217. See E.W. Wiggins Airways, Inc. v. Massachusetts Port Auth., 362 F.2d 52, 55-56 (1st 

Cir.), cert, denied, 385 U.S. 947 (1966).
218. City of Lafayette v. Louisiana Power & Light Co., 532 F.2d 431 (5th Cir. 1976), cert, 

granted, 97 S. Ct. 1577 (1977) (No. 76-864); Duke & Co. v. Foerster, 521 F.2d 1277 (3d Cir. 1975); 
see notes 102-19 supra and accompanying text.

219. See 532 F.2d at 434 n.8.
220. See Apex Hosiery Co. v. Leader, 310 U.S. 469, 492-93 (1940) (Sherman Act passed to 

prevent injury to public caused by suppression of competition in marketing of goods and services).

Cases focusing on the legislative intent to restrain competition in a 
particular field218 share the failure of the Wiggins approach in viewing 
the state’s enactment rather than the nature of the disputed activity 
as conclusive in determining whether the transaction is beyond the 
reach of the federal antitrust laws. The treatment of municipalities in 
collateral legal areas demonstrates that the Lafayette panel may have 
erred in characterizing the governmental-proprietary distinction as 
discredited and irrelevant.219 The refusal of the Fifth Circuit in 
Lafayette to acknowledge the dual character of municipal corporations 
is contrary to the traditional framework of local government law. In 
fact, the distinction between governmental and proprietary activities 
is particularly appropriate for antitrust claims because a munici
pality’s proprietary activities consist of functions private enterprise 
could perform. This is the very type of commercial conduct that the 
Sherman Act was designed to scrutinize.220 The mere fact that the 
dichotomy between governmental and proprietary activities is 
sometimes difficult to distinguish does not mean that the distinction is 
irrelevant. Although several courts have abolished this distinction for 
purposes of tort law, their purpose has been to end governmental 
immunity from liability so that citizens may litigate their claims, not 
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necessarily to deny that a municipality may perform more than one 
type of function.221

221. See Muskopf v. Corning Hosp. Dist., 55 Cal. 2d 211, 214,359 P.2d 457,458,11 Cal. Rptr. 
89, 90 (1961) (en banc) (abrogation of governmental immunity; court specifically recognized that 
both states and municipalities can act in proprietary as well as governmental capacities).

222. 426 U.S. 833 (1976).
223. Id. at 851-52.
224. Id. at 851. The Court stated that Congress could not infringe on a state’s ability to 

structure employer-employee relationships in delivering traditional services such as fire 
prevention, police protection, sanitation, public health, parks, and recreation. Id.

225. Id. at 855 n.20.
226. In a decision predating Parker the Court also suggested the need to look at the nature of 

the municipality’s function. The Court held in Union Pacific Railroad Co. v. United States, 313 
U.S. 450 (1940), that a city’s participation with a railroad in an anticompetitive scheme to induce 
dealers to use the city’s food terminal did not exempt the railroad from coverage by a 
congressional act designed to preserve competition in the shipment of goods by railroads. Id. at 
470-71. The Court found that the railroad had persuaded the city to develop a food market and to 
induce dealers to use the facility by giving them concessions and free rent. Id. at 452. Rejecting the 
railroad’s argument that the city had acted solely to further its municipal interests and not to 
influence rail transportation, the Court observed that the promotion of civic advancement could 
not justify the granting of discriminatory advantages to shippers. Id. at 464-65.

One commentator has interpreted Union Pacific to stand for the proposition that a political 
subdivision neither has nor can confer immunity from laws designed to safeguard competition 
when it acts in a proprietary capacity to restrain trade. Slater, supra note 17, at 90.

Because of their identity with tort law, the governmental and 
proprietary labels may not be the most helpful classifications with 
which to differentiate between modes of municipal conduct. The 
Supreme Court seems to have recognized the need to distinguish 
between types of activities performed by municipalities, although not 
necessarily by using governmental and proprietary language. In 
National League of Cities v. Usery222 the Court held that extension of 
the minimum wage and maximum hours provisions of the Fair Labor 
Standards Act to employment practices of states and their political 
subdivisions was beyond the reach of congressional power under the 
commerce clause.223 The Court reasoned that the Act’s provisions 
displaced state policies structuring the delivery of governmental 
services,224 and added that the Act’s interference with a municipality’s 
provision of integral government services was forbidden just as 
though the state itself had provided the services.225 This language 
implies that there are also municipal functions that are not integral 
and that would not qualify for all of the protections given to the 
state.226

If congressional power under the commerce clause is limited when it 
usurps the abilities of states and local governments to structure 
fundamental governmental functions, then municipal activities that 
do not involve integral functions should be subject to congressional 
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regulation of commerce under the Sherman Act. As Whitten pointed 
out, the government is the economy’s largest consumer and to exempt 
it totally from the operation of the antitrust laws would subvert the 
intent of those laws.227 Moreover, the burden ultimately would fall on 
the public in the form of higher prices.228

227. 424 F.2d at 31.
228. Id.
229. Woods Exploration & Producing Co. v. Aluminum Co. of America, 438 F.2d 1286, 1294 

(5th Cir. 1971), cert, denied, 404 U.S. 1047 (1972).
230. Cantor v. Detroit Edison Co., 428 U.S. 579, 609-10 (1976) (Blackmun, J., concurring). 

Justice Blackmun rejected a number of “simple” suggestions that would treat as decisive the 
questions whether state law required rather than simply authorized anticompetitive conduct, 
whether private actors initiated the state-sanctioned scheme, or whether the state affirmatively 
articulated its deliberate intent to sanction the challenged scheme. Id. at 609-10.

231. Id. (Blackmun, J., concurring). Justice Blackmun felt that the Sherman Act generally 
preempts inconsistent state laws. Id. at 609. He cited as one example in which his balancing test 
would tend to uphold an asserted Parker defense an anticompetitive scheme enacted to protect 
health or safety, such as professional licensing schemes. Id. at 611. He listed as another example 
regulatory programs in which the state has intruded purposefully into the market and regulates 
private activity to achieve the same ends as those sought by the Sherman Act. The classic example 
of such action is the regulation of public utilities. Id.

FRAMEWORK FOR THE APPLICATION OF THE PARKER DOCTRINE 
TO MUNICIPAL ACTIVITIES

In defining the scope of the Parker doctrine, courts must 
acknowledge that the concept of state action cannot be delineated by 
rigid rules.229 No single approach provides the necessary framework 
for determining the circumstances under which transactions involving 
municipalities fall within the ambit of the federal antitrust laws. It is 
necessary, instead, to synthesize the most useful elements of the 
different approaches taken by courts that have considered the 
applicability of the Parker doctrine to municipalities, drawing upon 
collateral areas of the law and recognizing the authority of 
municipalities to initiate independent action.

There are disadvantages to an approach that does not provide a 
uniform rule, because such an approach neither promotes predictabil
ity nor encourages conservation of judicial resources. But, as Justice 
Blackmun indicated in his concurring opinion in Cantor, there are no 
simple solutions to the state action exemption issue.230 Justice 
Blackmun’s argument for a rule of reason balancing test is persuasive 
because it reflects the need to consider on a case-by-case basis the 
facts and circumstances relevant to a finding of state action. He 
suggested that state-sanctioned anticompetitive activity should fall if 
its potential harms outweigh its potential benefits, but he observed 
that the fact of state sanction would weigh heavily in the balance.231 
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Courts should weigh factors differently depending upon whether the 
suit is between two competitors or whether the municipality has been 
named as a defendant.

The guiding principle in this consideration should be the need to 
confine the Parker exemption to the kind of state action that is an 
acceptable alternative to competition.232 This principle is important 
because cases raising the Parker issue generally involve conflicts 
between national, state, and municipal interests. Therefore, Parker 
should be available as a defense to further a substantive governmental 
policy interest, not merely a technical decision by a local unit.233 Courts 
should differentiate between governmental action that seeks to 
regulate a commodity central to the local economy234 and municipal 
decisions concerning which kinds of products to sell in a civic arena.235 
Courts should not forsake the federal government’s interest in 
maintaining free competition for the sake of form when the nature of a 
municipality’s action does not differ from that of any other 
consumer.236 Thus, the nature of the government’s function in a given 
transaction should be central to the court’s inquiry.

232. Handler, Twenty-Fourth Annual Antitrust Review, 72 Colum. L. Rev. 1, 18 (1972).
233. Cf. George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25, 32 (1st Cir.) 

(Noerr-Pennington immunity from antitrust laws should apply only to efforts to influence public 
officials to make significant policy determinations, not technical decisions), cert, denied, 400 U.S. 
850 (1970).

234. See Asheville Tobacco Bd. of Trade v. FTC, 263 F.2d 502, 509 (4th Cir. 1959) (North 
Carolina had interest in regulating production of tobacco).

235. See Duke & Co. v. Foerster, 521 F.2d 1277, 1281 (3d Cir. 1975) (municipal corporations 
empowered to choose products to sell in municipal facilities but were without authority to 
discriminate against certain suppliers).

236. See George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25,34 (1st Cir.) 
(legality of producer’s selling methods is to be judged without regard to whether customer is 
private individual or public official), cert, denied, 400 U.S. 850 (1970).

237. Cf. Cantor v. Detroit Edison Co., 428 U.S. 579, 616-17,616 n.4 (1976) (Stewart, J., with 
Powell & Rehnquist, JJ., dissenting) (if Parker exemption inapplicable when private party sued, 
Parker decision would mean only that raisin producer sued wrong parties).

238. Cf. National League of Cities v. Usery, 426 U.S. 833, 849 (1976) (application of federal 
minimum wage and maximum hours provisions to states and their subdivisions invalid because it 
penalizes states for hiring government employees on terms different from those Congress sought 
to impose).

Applicability of the Parker Exemption to Suits Between Competi
tors. A presumption should exist against exempting a private
corporation from operation of the antitrust laws merely because its 
dealings are with the government. Always denying the Parker 
exemption to private parties, however, might place an artificial 
emphasis on joinder of the municipality in the pleadings.237 It might 
also discourage local experimentation and innovation intended to 
promote efficiency in providing goods and services to the public.238 
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Such a denial of the exemption could displace local policy 
determinations of how to provide essential governmental services.239 
Moreover, an irrebuttable presumption of antitrust scrutiny would be 
unfair to the private party who is genuinely compelled to implement a 
municipal directive.240 As the Supreme Court recognized in Cantor, 
there may be circumstances in which the state’s role is so dominant 
that it would be unfair to hold a private party liable merely for obeying 
a state command.241 It would be equally unfair to penalize a private 
party for implementing a mandate by the municipality’s governing 
body. Such a governmental command might pertain to the utilization 
of municipal facilities242 or to an action taken by the municipality 
pursuant to regulatory power delegated to the city by the state.243

239. Cf. id. at 847 (applying federal minimum wage and maximum hour provisions would 
displace state policies on how to provide essential governmental services).

240. But cf. Murdock v. City of Jacksonville, 361 F. Supp. 1083, 1085, 1087-88, 1093 (M.D. 
Fla. 1973) (wrestling promoter holding exclusive lease for use of city coliseum could not raise 
defense of governmental immunity despite fact that city resolution prohibited him from leasing 
premises to other promoters for wrestling matches).

241. Cantor v. Detroit Edison Co., 428 U.S. 579, 594-95 (1976) (dictum).
242. See Murdock v. City of Jacksonville, 361 F. Supp. 1083, 1089 (M.D. Fla. 1973) (city did 

not abuse discretion in formulating balanced entertainment program in municipal coliseum by 
assigning one night weekly to particular wrestling promoter).

243. See Jeffrey v. Southwestern Bell Tel. Co., 518 F.2d 1129, 1133 (5th Cir. 1975) 
(alternative holding) (state legislature delegated authority to regulate intracity telephone rates to 
municipalities).

244. See Goldfarb v. Virginia State Bar, 421 U.S. 773, 790 (1975) (threshold inquiry is whether 
activity is required by the state acting as sovereign).

245. Cf. Allstate Ins. Co. v. Lanier, 361 F.2d 870, 872 (4th Cir.) (statutory scheme for 
regulation of insurance beyond scope of Sherman Act because established and actively supervised 
by state), cert, denied, 385 U.S. 930 (1966); Azzaro v. Town of Branford, [1974-2] Trade Cas. 
<J75,337, at 98,064 (D. Conn. 1974) (town subject to antitrust laws because it bought insurance 
pursuant to general authority to transact municipal business; not acting as part of state’s 
comprehensive scheme for regulation of insurance industry).

One indication of a dominant government role compelling conduct 
could be a specific state statute or municipal ordinance that shows 
clearly on its face or through the nature of the powers and the duties 
conferred a governmental intent to restrain competition in a particular 
field. Such a showing, however, should be the beginning and not the 
end of the state action inquiry.244 A further measure of significant 
government involvement would be the presence of a comprehensive 
state regulatory scheme with the municipality assuming an active role in 
the enforcement process to further a substantive state or local policy 
interest.245 The aggressive or passive nature of the local government’s 
enforcement of the regulatory scheme would also be a factor; 
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municipal hearings and other evidence of detailed study would 
indicate significant government involvement.246

246. Cf. Gas Light Co. v. Georgia Power Co., 440 F.2d 1135, 1140 (5th Cir. 1971) (because 
state public service commission held full adversary hearings on utility rate schedules, Parker 
doctrine makes rates immune from attack), cert, denied, 404 U.S. 1062 (1972).

247. See notes 67-73 supra and accompanying text.
248. See notes 74-81 supra and accompanying text.
249. 426 U.S. at 851-52. The Court listed as examples of such traditional government services 

provision for police protection, fire prevention, sanitation, public health, and parks and 
recreation. Id. at 851. However, the lines of what are and what are not integral governmental 
functions will often be unclear. An overly restrictive view of what should qualify as a traditional 
government function could discourage local experimentation with improved ways of structuring 
governmental services. The area of public utility regulation is particularly murky, because utilities 
have been considered to be governmentally protected monopolies. Jackson v. Metropolitan 
Edison Co., 419 U.S. 345,350-51 (1974). In Jackson, however, the Supreme Court found that for 
purposes of an allegation of fourteenth amendment due process violations, the actions of the state 
were not sufficiently connected with the utility to constitute state action. Id. at 358-59. The Court 
noted in this regard that the state courts had rejected the argument that either the states or the 
municipalities have a duty to furnish utility services. Id. at 353.

250. See S.J. Groves & Sons Co. v. New Jersey Turnpike Auth., 268 F. Supp. 568, 574-78 
(D.N.J. 1967) (fiscal and managerial autonomy of turnpike authority). One commentator has 
suggested an approach for Parker similar to the eleventh amendment analysis, focusing on the 
nature of the institution rather than on the particular activity. Relevant factors indicating 
inapplicability of the Parker exemption would include independence of the institution from 
effective control by the legislative and executive branches, operation of the institution as an 
income center capable of generating its own revenues, and performance by the institution of 
activities outside the scope of traditional governmental functions. 88 Harv. L. Rev. 1021, 1027 
(1975).

Lawsuits in Which the Municipality is a Defendant. The
standard of state compulsion of anticompetitive activity is unworkable 
in the context of the relationship between states and municipalities, 
because states do not compel the performance of a significant portion 
of municipal activities such as proprietary conduct247 or activity 
authorized under a home rule charter.248 Therefore, courts should 
isolate and immunize only those functions in which the municipality 
acts to further governmental policy interests and stands in the shoes 
of the state. National League of Cities suggests the accuracy of such a 
functional approach by drawing a line around traditional areas of local 
services that should be free from federal control in order to safeguard 
state sovereignty.249

In determining whether a municipality is performing a govern
mental or a commercial function, a legislative declaration at either the 
state or municipal level should not be conclusive. Courts should 
employ tests such as those used in the eleventh amendment area to 
determine if the disputed transaction is predominantly of a public or 
commerical nature.250 The realization of profits from the challenged 
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activity would be the clearest indication of a commercial rather than a 
governmental function.251 A regulatory setting may be more indicative 
of a proprietary activity than would be a legislative determination, 
which implies a political decision to promote a particular govern
mental policy.252 The eleventh amendment tests should be applicable 
to determine whether a municipal agency is acting as an alter ego of 
the municipality’s governing body or is performing a business activity. 
In most cases involving anticompetitive conduct by a municipal 
regulatory agency, the nexus between the regulatory agency and 
action of the state would be attenuated.253

251. See Employees v. Department of Pub. Health, 411 U.S. 279, 284 (1973) (state mental 
health hospitals, cancer hospitals, and training schools for delinquent girls not operated for profit 
are not proprietary); E.W. Wiggins Airways, Inc. v. Massachusetts Port Auth., 362 F.2d 52,55 (1st 
Cir.) (state port authority immune from suit; not a private corporation, no shareholders, and no 
one derived profit), cert, denied, 385 U.S. 947 (1966).

252. See Metro Cable Co. v. CATV of Rockford, Inc., 516 F.2d 220, 228, 231 (7th Cir. 1975) 
(grant of cable television franchise resulting in monopoly was legislative/political decision not 
violative of Sherman Act).

253. Cf. Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351, 353 (1974) (state action 
inquiry is whether there is sufficiently close nexus between state and challenged action of 
regulated entity; state said furnishing of utility services not municipal duty).

254. See Silver v. New York Stock Exch., 373 U.S. 341,364-65 (1963) (stock exchange subject 
to antitrust laws because it exceeded scope of its authority by disconnecting nonmember’s 
telephone connection without due process safeguards);^. Gibson v. Berryhill, 411 U.S. 564,571, 
578-79 (1973) (agency regulating practice of optometry may not adjudicate delicensing 
proceedings because agency members have pecuniary interest in outcome). One commentator has 
suggested that Siluer and Gibson can be read together as balancing antitrust and regulatory 
interests against the requirements of procedural due process. Verkuil, supra note 151, at 341. 
Verkuil feels that the two Supreme Court cases support the application of the Parker exemption to 
situations in which the state is actually involved in the regulatory decisionmaking process. Id. at 
345. Noting a trend to intensify procedural due process scrutiny of state regulation, Verkuil 
espouses an approach to the Parker doctrine that requires looking first to procedural due process 
and then to the operation of the doctrine of primary jurisdiction at the state level to defer federal 
antitrust review. Id. at 343, 347.

Courts also should examine due process safeguards in circumstances in which a municipality 
chooses to limit competition because of limitations of municipal facilities. See Murdock v. City of 
Jacksonville, 361 F. Supp. 1083, 1093, 1096 (M.D. Fla. 1973) (antitrust and civil rights actions 
brought by wrestling promoter against city, mayor, and coliseum general manager; summary 
judgment for defendants). In Murdock the court upheld the grant by a city of an exclusive contract 
leasing the municipal stadium to only one of several competing wrestling promoters. Id. at 1093. 
The court emphasized the study and investigation that had gone into the city’s decision to award 
the lease to the promoter. Id.

Courts also should examine the characteristics of the regulatory 
agency involved in a decision to restrain trade. The factors considered 
should include the method of membership selection, the identity of 
the members and their interests in the disputed transaction, and the 
practices subject to the agency’s supervision, so as to ensure that any 
decision to restrict competition comports with due process.254 If the
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interests of the regulators and those subject to their supervision are 
substantially identical, the action is private and not governmental 
regardless of the public policy basis or the regulatory format of the 
decision.255 The Parker doctrine should not serve to exempt such 
private activity masquerading as state action from the scope of the 
federal antitrust laws.

255. Cf. Gibson v. Berryhill, 411 U.S. 564, 578-79 (1973) (agency may not adjudicate legal 
proceedings when members have pecuniary interest in outcome); Associated Press v. United 
States, 326 U.S. 1, 19 (1945) (newspaper association may not circumvent antitrust laws so as to 
restrain competition by adopting anticompetitive membership device). Compare Parkerv. Brown, 
317 U.S. 341, 346 (1943) (governmental action because members of proration commission 
appointed by governor, confirmed by state senate, and took oath of office) with Asheville Tobacco 
Bd. of Trade v. FTC, 263 F.2d 502, 509-10 (4th Cir. 1959) (private action because tobacco board 
members represented industry, were not supervised by state, and benefited from board’s 
decisions) and Feminist Women’s Health Center, Inc. v. Mohammad, 415 F. Supp. 1258,1268-69 
(N.D. Fla. 1976) (peer group medical review committee not immune from antitrust suit as quasi
public officers; statute not intended to create public agency but to establish private group that 
would ultimately benefit public welfare).

Conclusion

The increased role played by the government as a consumer of 
goods and services suggests a need to limit the availability of the 
Parker state action exemption to allegedly anticompetitive actions of 
municipalities. To allow sellers to engage in anticompetitive practices 
merely because they deal with the government would frustrate the 
intent of the Sherman Act to foster free competition. Moreover, 
because the state’s sovereignty does not extend to municipalities, 
they traditionally have received less judicial protection than states 
under eleventh amendment immunity and immunity from tort 
liability.

Just as courts have not considered municipalities equivalent to 
states in other areas of the law, there is little reason to consider all 
governmental entities as a single unit for purposes of the antitrust 
laws. Although municipalities are agencies of the state when 
performing governmental duties, they often enjoy considerable 
latitude in initiating local activities of a proprietary or commercial 
nature. The policy differentials between states and municipalities in a 
federal system obviate the need to exempt municipalities from 
Sherman Act coverage, except when the operation of the antitrust 
laws would impair a municipality’s ability to structure fundamental 
governmental operations or would contravene a substantial local 
policy objective. The remedies given for antitrust violations are 
significant in this connection, because the award of an overly 
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burdensome monetary judgement could, by its own terms, impair the 
provision of municipal services. Nonetheless, the fear of high damage 
awards should not serve to license municipalities to transgress the 
Sherman Act through their business activities.

Courts have narrowed the scope of the Parker doctrine on the state 
level, and commentators have questioned the viability of the state 
action exemption for proprietary activities. This process of limitation 
reinforces the argument against the general application of the state 
action exemption. When a municipality acts as a force in the 
marketplace in the same manner as any other consumer, it should be 
subject to the operation of the federal antitrust laws as are private 
consumers of society’s goods and services.

Ellen J. Tchomi



COMMENTS

THE PLEDGE AND THE PURCHASE AND 
SALE REQUIREMENT OF SECTION 10(b) AND 
RULE 10b-5

Individuals commonly pledge1 corporate stock as collateral to 
secure loans or mortgages.2 When fraud occurs in the pledge 
transaction some of those victimized sue for damages under section 
10(b)3 of the Securities Exchange Act of 1934 (1934 Act)4 and rule 

1. A pledge transfers possession in property from one individual to another for the purpose of 
securing a loan or guaranteeing performance of a promise. See L. Larkin & H. Berger. A Guide 
to Secured Transactions 6 (1970); J. White & S. Summers. Handbook of the Law Underthe 
Uniform Commercial Code 754-55. Although legal title to the property remains with the person 
making the pledge (the pledgor), a property interest in the collateral inures to the person 
receiving possession (the pledgee). See SEC v. National Bankers Life Ins. Co., 334 F. Supp. 444, 
456 (N.D. Tex. 1971) (pledge of stock is a disposition of interest in a security), aff'd, 477 F.2d 
920 (5th Cir. 1973); In re R&L Eng’r Co., 182 F. Supp. 317, 319-20 (S.D. Cal. 1960) (pledge is a 
security interest created by bailment to secure credit). Once the loan obligation has been 
satisfied, the right of possession in the pledged property returns to the pledgor. If the pledgor 
fails to meet the terms of the pledge agreement, however, the pledgee may look to the collateral 
for reimbursement. See U.C.C. §9-501 (secured party’s rights upon default of debtor).

Section 9 of the Uniform Commercial Code governs pledge transactions. U.C.C. §9-102(2). 
Under the U.C.C. the right to legal title in the collateral is not considered in determining whether 
a security interest exists. U.C.C. §9-202. In order to transfer possession of corporate stock and 
other securities successfully, however, transfer of legal title is ordinarily necessary. For this 
reason, early courts often refused to allow a pledge of corporate stock. L. Jones, A Treatise on 
the Law of Pledges 112-14 (1883).

2. Hueter, The Plight of the Pledgee Under Rule 144, 91 Banking L.J. 511, 511 (1974).
3. Securities Exchange Act of 1934, § 10(b), 15 U.S.C. §78j (1970) provides:

It shall be unlawful for any person, directly or indirectly, by the use of any means or 
instrumentality of interstate commerce or of the mails, or of any facility of any 
national securities exchange—

(b) To use or employ, in connection with the purchase or sale of any 
security registered on a national securities exchange or any security not 
so registered, any manipulative or deceptive device or contrivance in 
contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the 
protection of investors.

4. 15 U.S.C. §78 (1970 & Supp. V 1975).

1593
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1 Ob-55 promulgated thereunder, which prohibit fraud “in connection 
with the purchase or sale of any security.”6 Because a pledge does not

5. 17 C.F.R. §240.10b-5 (1977) provides:

It shall be unlawful for any person, directly or indirectly, by the use of any means 
or instrumentality of interstate commerce, or of the mails or of any facility of any 
national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a 

material fact necessary in order to make the statements made, in the 
light of the circumstances under which they were made, not misleading, 
or

(c) To engage in any act, practice, or course of business which operates or 
would operate as a fraud or deceit upon any person,

in connection with the purchase or sale of any security.
This comment focuses on section 10(b) and rule 10b-5 because these provisions prohibit fraud 

on the part of purchasers and sellers of securities and it is possible for both pledgees and 
pledgors to sue under these provisions. See notes 3-4 supra. See generally 5 A. Jacobs, The 
LmpactofRule 10b-5 §8 (1974). In contrast, the Securities Act of 1933 prohibits fraud only on 
the part of the seller. See Securities Act of 1933, §§12(2), 17(a), 15 U.S.C. §§77Z(2), 77(a) 
(1970).

Thus, a pledgee suing for fraudulent misrepresentation could have standing under the 1933 
Act, but a pledgor alleging fraud in connection with the purchase of securities could not. See 
generally 5 A. Jacobs, supra §38.02.

Many of those victimized by fraud in relation to security transactions sue under federal 
securities law rather than state law. It is generally agreed that rule 10b-5 is procedurally more 
advantageous and substantively broader than the common law. Id. §11.01. Among the 
procedural advantages available to plaintiffs suing under rule 10b-5 are the availability of 
nationwide venue and service of process under 15 U.S.C. §78aa, and a relaxed privity 
requirement making it possible to sue a broader class of persons than is possible at common law. 
See A. Bromberg. Securities Law Fraud §2.5(3) (1968) (privity requirement relaxed under 
rule 10b-5). Additionally, the Federal Rules of Civil Procedure can be more beneficial to 
plaintiffs than state-court rules. See Cary, Cases and Materials on Corporations 794 (4th ed. 
1969) (federal rules, particularly discovery provisions, more beneficial); Comment, Commercial 
Notes and Definition of Security under Securities Exchange Act of 1934: A Note is a Note is a 
Note?, 52 Neb L. Rev 478, 509 (1973) (federal rules more liberal than state rules on such 
subjects as pleading and joinder).

Substantively, the traditional elements of common law fraud—materiality, scienter, reliance, 
causation, and damages—have been either modified or completely eliminated for causes of 
action under section 10(b) and rule 10b-5. White v. Abrams, 495 F.2d 724, 730 (9th Cir. 1974). 
The Supreme Court has made inroads on these substantive advantages, however. See Santa Fe 
Indus, v. Green, 97 S. Ct. 1293, 1301 (1977) (alleged fraud must be manipulative or deceptive 
within meaning of the statute; securities laws not meant to regulate internal corporate 
mismanagement); Ernst & Ernst v. Hochfelder, 425 U.S. 184, 214 (1976) (scienter a necessary 
element of a cause of action under section 10(b) and rule 10b-5); notes 130-37 infra and 
accompanying text.

6. 15 U.S.C. §78j(b) (1970); 17 C.F.R. §240.10b-5 (1977). Although rule 10b-5 does not 
expressly provide a private right of action, courts have implied such a remedy. See Kardon v. 
National Gypsum Co., 69 F. Supp. 512, 513-14 (E.D. Pa. 1946) (mere omission of express 
provision for civil liability does not negate the existence of an implied cause of action). In 1971 
the Supreme Court confirmed the existence of such a remedy. See Superintendent of Ins. v. 
Bankers Life & Cas. Co., 404 U.S. 6, 13 n.9 (1971) (a private right of action is implied under rule 
1 Ob-5). See generally 5 A. Jacobs, supra note 5, §8; 6 L. Loss. Securities Regulation 3869-73 
(2d ed. 1969).
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transfer full legal title7 and because there is no permanent disposition 
of the pledged security8 unless the pledgor defaults and the pledgee 
forecloses, some courts have held that merely pledging stock is not a 
sale for the purposes of the antifraud provisions of the 1934 Act.9 
Furthermore, because pledges of stock take place in a commercial law 
context, an area traditionally governed by state law, some courts have 
hesitated to apply to the transaction a law designed to maintain the 
integrity of the federal securities market.10

7. See note 1 supra.
8. Id.
9. See McClure v. First Nat’l Bank, 497 F.2d 490, 496 (5th Cir.) (pledge of stock did not 

constitute a sale because bank did not foreclose on stock pledged as collateral), cert, denied, 420 
U.S. 930 (1974); Rosen v. Dick, [1974-1975 Transfer Binder] Fed Sec. L. Rep (CCH) q94,786, 
at 96,605 (S.D.N.Y. 1974) (pledge not a purchase or sale absent foreclosure); cf. Lincoln Nat’l 
Bank v. Lampe, 414 F. Supp. 1270, 1278 (N.D. Ill. 1976) (although mere pledge of stock not 
sale, facts alleged amounted to de facto foreclosure; plaintiffs had standing under section 10(b) 
and rule 10b-5).

10. See McClure v. First Nat’l Bank, 497 F.2d 490, 495 (5th Cir.) (pledge transaction did not 
affect securities market, but was commercial in nature and thus not proper subject of suit for 
damages under section 10(b)), cert, denied, 420 U.S. 930 (1974).

11. Id.
12. Id. at 495-96.
13. Id. at 495.
14. [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) ^95,823 (2d Cir. Jan. 3, 1977), 

cert, granted sub nom. Bankers Trust Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 
76-1359).

15. Id. at 90,962.

Two recent decisions illustrate the scope of the conflict. In 
McClure v. First National Bank11 the United States Court of 
Appeals for the Fifth Circuit denied standing to plaintiffs suing 
for damages under section 10(b) and rule 10b-5 because the de
fendant bank had not actually foreclosed on the pledged securities.12 
The court also implied that the transaction must take place in 
an investment, rather than a commercial, context.13 In Mallis v. 
Federal Deposit Insurance Corp.14 the United States Court of Appeals 
for the Second Circuit placed no such prerequisites to standing, 
apparently holding that all pledges of corporate stock come within the 
purview of the antifraud provisions of the 1934 Act.15 Because 
corporate stock is frequently pledged, it is important to examine the 
rationales behind the different approaches taken by the courts and to 
determine the circumstances in which allegations of fraud in 
connection with the pledge of corporate securities would be sufficient 
to create standing under section 10(b) and rule 10b-5.
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Background and Conflict

The first case to suggest that a pledge involved a sale and purchase 
arose under the underwriter provisions of the Securities Act of 1933. 
In SEC v. Guild Films Co.16 the SEC attempted to restrain banks from 
selling unregistered securities pledged to them as collateral for 
loans.17 The SEC argued that the banks, which sold the collateral 
upon default, were underwriters within the meaning of the 1933 Act,18 
and that the distribution of the stock violated the registration 
requirements of section 5 of the Act.19 The pledgee banks maintained 
that they were exempt from registration because they had not 
“purchased” the securities when they accepted them as collateral and 
thus were not underwriters within the meaning of the 1933 Act.20 The 

16. 279 F.2d 485 (2d Cir.), cert, denied, 364 U.S. 819 (1960).
17. Id. at 486.
18. Id. at 486-89. The 1933 Act defines an underwriter as: 1) any person who has purchased 

from an issuer with a view to the distribution of any security; 2) any person who offers or sells for 
an issuer in connection with the distribution of any security; 3) any person who participates or 
has a direct or indirect participation in any such transaction. Securities Act of 1933, §2(11), 15 
U.S.C. §77b(ll) (1970).

19. 279 F.2d at 489. Section 5 of the 1933 Act prohibits the use of the mails or interstate 
commerce for the sale of unregistered securities. 15 U.S.C. §77e (1970).

Prior to Guild Films it had been assumed that pledgees who distributed unregistered 
securities upon default qualified under section 4(1) of the 1933 Act, which exempts from the 
prohibition of section 5 “transactions by any person other than an issuer, underwriter, or 
dealer.” Id. §77d(l). As originally proposed by Congress, the 1933 Act expressly exempted 
bona fide pledgees from the registration requirements of section 5. Although this exemption was 
subsequently eliminated without mention, commentators have concluded that the specific 
exemption was rendered unnecessary by the broadened general exemption in section 4(1). See 
Note, The Pledge of Unregistered Securities in Bona Fide Loan Transactions: The Guild Films 
Legacy, 47 B.U.L. Rev. 85, 86 & n.6 (1967). Nevertheless, Congress’ action in withdrawing the 
exemption is ambiguous. See id. at 112 (language of Act and legislative history do not compel any 
conclusion regarding the availability of an exemption for bona fide pledgees); 60 COLUM. L. Rev. 
1179, 1181 (1960) (legislative history inconclusive). Even if Congress intended to exempt bona 
fide pledgees from the registration requirements of section 5 of the 1933 Act, that does not 
mean that pledgees are exempt from the antifraud provisions of the 1934 Act. See SEC v. 
National Sec., Inc., 393 U.S. 453, 465-68 (1969) (fraud in connection with transaction exempt 
from section 5 actionable under section 10(b) and rule 10b-5).

20. 279 F.2d at 489-90. In a bona fide pledge transaction the parties do not intend to use the 
collateral given as security as the primary method of repayment. Instead, they take the securities 
to secure a loan that the debtor intends to repay and that the lender reasonably expects the 
debtor to repay. See generally 1 L. Loss, supra note 6, at 649-51. The lower court in Guild Films 
took the position that if a “pledge” is not bona fide, the transaction in reality is not a pledge. See 
SEC v. Guild Films Co., 178 F. Supp. 418, 423-24 (S.D.N.Y. 1959), aff'd, 279 F.2d 485 (2d 
Cir.), cert, denied, 364 U.S. 819 (1960).

In Guild Films the banks argued that because they had accepted the stock as collateral in good 
faith and did not intend to keep the securities at the time of the pledge they could not be 
considered purchasers. 279 F.2d at 489-90. In contrast, the Commission argued that every 
pledgee engaged in a “purchase" by accepting stock as collateral for a loan, regardless of the 
good faith of the parties. 1 L. Loss, supra at 647-48 (citing brief for SEC). The court found that 
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court rejected this defense and held that the pledgee banks were 
purchasers and thus not exempt.21

the pledgee banks were purchasers and agreed with the SEC that the statute does not require 
good faith. 297 F.2d at 489. This holding has been criticized as being unnecessarily broad 
because the facts clearly indicated that the banks had acted in bad faith with the intention of 
distributing the pledged collateral. The banks accepted the securities long after the personal 
notes of the pledgor were overdue, and promptly attempted to sell the unregistered stock upon 
receipt. See 1 L. Loss, supra at 646 (Guild Films made bad law unnecessarily); Pierce, Securities 
and Exchange Commission v. Guild Films Co., Inc., 16 Bus. Law. 603, 604 (1961) (court in Guild 
Films went beyond anything required for decision in the case).

21. 279 F.2d at 489. The term “purchase” is not expressly defined in the 1933 Act. See 15 
U.S.C. §77b (1970). In Guild Films the court stated that the term was to be interpreted in a 
manner complementary to the term “sale,” which is defined in section 2(3) to include “every . . . 
disposition of a security or interest in a security, for value.” 279 F.2d at 489; see 15 U.S.C. 
§77b(3) (1970).

After Guild Films banks were hesitant to accept unregistered stock as collateral for loans, 
fearing that they would be liable under the 1933 Act if they attempted to distribute the 
securities upon default. Cook, The SEC and Banks, 89 Banking L.J. 499, 503 (1972). Recently 
enacted rule 144 permits public resales of unregistered securities by pledgee banks provided 
that the requirements of the rule are met. See 17 C.F.R. §230.144 (1977). See generally Hueter, 
supra note 2; Note, Rule 144: SEC Regulation of Dispositions of Securities By Controlling Persons 
and Private Places, 25 Vand. L. Rev. 845 (1972).

22. Cases subsequent to Guild Films have adopted its holding that a pledge is a purchase 
within section 2(11) of the 1933 Act and that pledgees are liable for a failure to comply with the 
registration requirements of section 5 when they attempt to sell unregistered securities. E.g., 
SEC v. Pig’N Whistle Corp., 359 F. Supp. 219, 221 (N.D. Ill. 1973), aff’dsubnom. SEC v. Dolnick, 
501 F.2d 1279 (7th Cir. 1974); SEC v. National Bankers Life Ins. Co., 334 F. Supp. 444, 456 (N.D. 
Tex. 1971).

23. The Supreme Court has remarked that “Congress itself has cautioned that the same 
words may take on a different coloration in different sections of the securities laws; both the 
1933 and 1934 Acts preface their lists of general definitions with the phrase ‘unless the context 
otherwise requires.’ ” SEC v. National Sec., Inc., 393 U.S. 453, 466-67 (1969) (transaction 
constituted a sale for purposes of section 10(b) and rule 10b-5 notwithstanding SEC’s 
determination that it was not a sale for purposes of the 1933 Act’s registration requirements); 
see International Controls Corp. v. Vesco, 490 F.2d 1334, 1344-45 (2d Cir.) (transaction 
constituted a sale for purposes of section 10(b) and rule 10b-5 notwithstanding SEC’s 
determination that it was not a sale within the meaning of section 16(b) of the 1934 Act), cert, 
denied, 417 U.S. 932 (1974).

24. See United States v. Gentile, 530 F.2d 461, 466-67 (2d Cir.) (pledge is a sale for purposes 
of section 17(a) of 1933 Act), cert, denied, 426 U.S. 936 (1976); American Bank & Trust Co. v. 
Joste, 323 F. Supp. 843, 845-46 (W.D. La. 1970) (pledge is a “disposition of a security” for 
purposes of section 12(2) of 1933 Act); Fox v. Glickman Corp., 253 F. Supp. 1005, 1011 
(S.D.N.Y. 1966) (pledgee banks are purchasers within section 17(a) of 1933 Act and section 
10(b) of 1934 Act).

Even if a pledge is a sale for purposes of the 1933 Act,22 it need not 
be considered as such under section 10(b) and rule 10b-5 of the 1934 
Act.23 Several courts have put an expansive gloss on the language in 
Guild Films, however, and have held that a pledge is a sale governed 
by the antifraud provisions of both the 1933 and 1934 Acts.24 
Nonetheless, some circuits disagree about the circumstances in which 
a pledge of stock is a sale within the meaning of section 10(b) and rule 
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10b-5. For instance, in McClure v. First National Bank25 the Fifth 
Circuit rejected the plaintiff’s contention that a pledge of corporate 
stock as collateral for the renewal of a bank loan was a “sale” of a 
security protected by section 10(b) and rule 10b-5.26 Mrs. McClure 
alleged that her estranged husband and the loan officer of a bank had 
fraudulently obtained her consent to a loan from the bank to the 
McClure’s corporation.27 The loan, executed on a one-year promissory 
note and a deed of trust on the corporation’s land, was not used to 
meet the obligations of the corporation, however, but rather to pay the 
unsecured personal debts of her insolvent husband.28 Mrs. McClure 
subsequently negotiated an extension of the one-year note with the 
bank, pledging her corporate stock as additional collateral. Upon 
default the bank foreclosed on the corporation’s land, and because the 
land was the corporation’s only substantial asset, Mrs. McClure’s 
pledged stock became worthless.29

25. 497 F.2d 490 (5th Cir.), cert, denied, 420 U.S. 930 (1974).
26. Id. at 496.
27. Id. at 491-92. The plaintiff and her estranged husband were coowners of a corporation 

pursuant to a domestic property settlement. Id. at 491.
28. Id. at 492.
29. Id.
30. Id. at 495.
31. Id. (citing SEC v. Guild Films Co., 279 F.2d 485, 489 (2d Cir.) (sale of pledged stock by 

pledgee not exempt from registration requirement), cert, denied, 364 U.S. 819 (1960); SEC v. 
Pig’N Whistle Corp., 359 F. Supp. 219, 221 (N.D. Ill. 1973) (pledge of securities a sale), aff'd sub 
nom. SEC v. Dolnick, 501 F.2d 1279 (7th Cir. 1974); SEC v. National Bankers Life Ins. Co., 334 
F. Supp. 444, 456-57 (N.D. Tex. 1971) (same), aff'd, 477 F.2d 920 (5th Cir. 1973); American 
Bank & Trust Co. v. Joste, 323 F. Supp. 843, 845-46 (W.D. La. 1970) (same)).

32. 497 F.2d at 496. Although the court in McClure did not state explicitly that a pledge is a 
sale only when the pledgee forecloses or subsequently sells the pledged security, other courts 
have depended upon such events in determining whether a pledge is a sale. See Rosen v. Dick, 
11974-1975 Transfer Binder) Fed. Sec. L. Rep. (CCH) <J94,786, at 96,605 (S.D.N.Y. 1974) 
(pledge not a purchase or sale absent foreclosure); Investment Properties Int’l Ltd. v. I.O.S., 
Ltd., 11970-1971 Transfer Binder| Fed. Sec. L. Rep. (CCH) ^93,011, at 90,740 (S.D.N.Y. 1971) 

In denying Mrs. McClure standing as a seller under section 10(b) 
and rule 10b-5, the Fifth Circuit held that “mere acceptance of a stock 
pledge as collateral in a privately negotiated transaction between 
borrower and lender does not, of itself, bring within the scope of the 
federal securities acts a transaction otherwise outside their pur
view.”30 The court distinguished Guild Films and other cases cited by 
the plaintiff by noting that they arose under the 1933 Act and that 
each involved a sale of the pledged stock by the pledgee after the 
pledgor defaulted and the bank foreclosed.31 Because the bank in 
McClure had not foreclosed on the plaintiff’s stock, the court found 
that no sale had occurred.32
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In McClure the Fifth Circuit seemed to place a second obstacle to 
standing under section 10(b) and rule 10b-5 when it emphasized that 
the entire transaction in McClure was commercial in nature.33 Because 
the pledge of securities had not affected the securities market in any 
way, the court found no basis for applying the 1934 Act, implying that 
a pledge of securities would be a “sale” only if it occurred within an 
investment context.34

(pledge of stock not a purchase or sale absent foreclosure or attempt at distribution).
In a recent case in the United States Court of Appeals for the Seventh Circuit, the defendant 

made fraudulent representations and omissions when pledging the stock of two corporations, 
King Kastle Systems, Inc. and Pig’N Whistle Corp. Only the Pig’N Whistle stock was sold upon 
default, however. The Seventh Circuit held that the false statements regarding the unsold King 
Kastle stock were “in connection with” the sale of the Pig’N Whistle stock before finding that 
section 10(b) applied to both transactions. SEC v. Dolnick, 501 F.2d 1279,1283 (7th Cir. 1974). 
Had the court considered the initial pledge to be a sale, it would have been unnecessary to tie the 
unsold King Kastle stock to the sale of Pig’N Whistle stock when applying section 10(b).

33. See 497 F.2d at 495.
34. See id.
35. 530 F.2d 461 (2d Cir.), cert, denied, 426 U.S. 936 (1976).
36. Id. at 467 & n.6.
37. Id. at 466.
38. Id.
39. Id. at 467 n.6. Gentile is arguably distinguishable from McClure because it was a criminal 

case in which civil standing was not an issue and because some of the fraudulently pledged stock 
was sold. Id. at 464. Despite these facts, a subsequent Second Circuit case did not question 
Gentile’s value as precedent. See Mallis v. Federal Deposit Ins. Corp., (1976-1977 Transfer 
Binder] Fed Sec. L. Rep. (CCH) <J95,823 (2d Cir. Jan. 3, 1977), cert, granted sub nom. Bankers 
Trust Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 76-1359); note 52 infra and 
accompanying text.

40. 530 F.2d at 467.

The Second Circuit in United States v. Gentile35 explicitly rejected 
the reasoning and holding in McClure.36 Calling its result “implicit” 
from its decision in Guild Films, the Second Circuit held that a pledge 
of stock was a sale for purposes of a criminal proceeding under section 
17(a) of the 1933 Act.37 Noting that the Act did not require that title 
pass to constitute a sale and that the defendant had obtained value for 
his pledge in the form of bank loans, the court found that the pledgor 
was a seller.38 It expressly stated that there was no reason to make the 
determination that the initial pledge was a sale dependent upon 
whether there had been a foreclosure or a subsequent sale of the 
pledged stock.39 The Second Circuit bolstered its conclusion by 
commenting that there was no reason to doubt that Congress intended 
the 1933 Act to protect both defrauded lenders and buyers.40 The 
court noted that when the pledgee accepts securities as collateral for a 
loan, he assumes a risk that the pledged securities will have 
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continuing value, a risk that is identical in nature to that taken by 
investors protected by the securities laws.41

41. Id.; see note 85 infra and accompanying text.
42. 11976-1977 Transfer Binder] Fed. Sec. L. Rep (CCH) (¡95,823 (2d Cir. Jan. 3, 1977), 

cert, granted sub nom. Bankers Trust Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 
76-1359).

43. Id. at 90,958-59.
44. Id. at 90,959.
45. Id.
46. Jd.
47. Id.
48. Id.
49. Id.
50. See id. at 90,958. The Second Circuit’s decision in Gentile,, rejecting the McClure 

rationale, had not been handed down at the time of the district court’s decision in Mallis.
51. Id. at 90,962.
52. The court stated that Gentile constituted “persuasive authority.” Id.

The Second Circuit applied the holding in Gentile to section 10(b) 
and rule 10b-5 actions in Mallis v. Federal Deposit Insurance Corp.42 In 
Mallis the plaintiffs loaned money to third parties to enable them to 
purchase stock.43 The Bankers Trust Company held the stock as 
collateral pursuant to a pledge agreement with the Kates, the original 
owners.44 The third parties paid the loan proceeds to the Kates, who 
then paid off their loan to Bankers Trust.45 Bankers Trust released 
the shares to the Kates, who thereupon transferred the certificates to 
the third party purchasers.46 They in turn pledged the stock to the 
plaintiffs as collateral for the original loan.47 When the third parties 
defaulted, the plaintiffs found that the pledged stock was worth
less. Bankers Trust apparently had allowed the third parties to 
purchase the stock knowing that the certificates were subject to a 
restrictive escrow agreement allowing the issuing company to recall 
the shares.48 The shares had in fact been recalled and were thus 
unmarketable. The plaintiffs instituted suit under section 10(b) and 
rule 10b-5, alleging that Bankers Trust knowingly misrepresented the 
marketability of the stock in the course of terminating its pledge 
agreement with the Kates.49

Relying on McClure, the district court in Mallis denied the plaintiffs 
standing, but the Second Circuit reversed,50 holding that the plaintiffs 
had “purchased” the securities when they accepted them as collateral 
from the third party purchasers and that Bankers Trust was a “seller” 
upon release of the pledged stock to the Kates when they paid their 
debt.51 In holding that a pledge constituted a “contract to sell or 
otherwise dispose of” a security within the 1934 Act’s definition of 
sale, the court did not question Gentile’s analysis under the 1933 
Act,52 but accepted its rationale and indicated that a pledge of 
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securities was as concrete a transaction as is a normal transfer of 
title.53

53. Id. The court rejected the defendant’s attempt to distinguish cases such as Guild Films 
and Gentile on the ground that the pledges involved in those cases were not bona fide. Id. at 
90,962 n.ll.

The Securities and Exchange Commission has also taken the position that a pledge is a sale 
protected by the antifraud provisions. See Brief for the SEC, SEC v. National Bankers Life Ins. 
Co., 477 F.2d 920 (5th Cir. 1973), summarized at |1972-1973 Transfer Binder] Fed Sec L. Rep 
(CCH) <]93,738 (pledge is a sale within meanings of both 1933 and 1934 Acts).

54. See Mallis v. Federal Deposit Ins. Corp., [1976-1977 Transfer Binder] Fed. Sec L. Rep 
(CCH) <J95,823, at 90,962 (2d Cir. Jan. 3, 1977), cert, granted sub nom. Bankers Trust Co. v. 
Mallis, 45 U.S.L.W. 3763 (U.S. May 24,1977) (No. 76-1359); United States v. Gentile, 530 F.2d 
461, 467 n.6 (2d Cir.), cert, denied, 426 U.S. 936 (1976); McClure v. First Nat’l Bank, 497 F.2d 
490, 495 (5th Cir.), cert, denied, 420 U.S. 930 (1974).

55. See 497 F.2d at 495.
56. See Mallis v. Federal Deposit Ins. Corp., |1976-1977 Transfer Binder] Fed. Sec L. Rep. 

(CCH) <J95,833, at 90,962 (2d Cir. Jan. 3, 1977), cert, granted sub nom. Bankers Trust Co. v. 
Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 76-1359); United States v. Gentile, 530 F.2d 
461, 467 n.6 (2d Cir.), cert, denied, 426 U.S. 936 (1976).

57. See [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) at 90,962.
58. See 497 F.2d at 495.

Mallis and Gentile make the conflict with McClure manifest. All 
three courts apparently recognized that a pledge can be a sale within 
the definition of section 10(b).54 In McClure, however, the Fifth 
Circuit seemingly attached prerequisites to this finding by requiring 
that the transaction occur in an investment context and that there be 
actual foreclosure before it would consider granting standing.55 In 
contrast, the Second Circuit in Mallis and Gentile explicitly stated that 
a pledge can be a sale of a security without foreclosure.56 Moreover, 
the transactions in Mallis were common commercial loan transactions; 
by granting standing in such circumstances, the Second Circuit 
impliedly rejected the requirement that the pledge take place in an 
investment context.57

The Second Circuit’s position that a pledge of stock is a “sale” and 
“purchase” of a security, mandating the federal protection of section 
10(b) and rule 10b-5, is the correct view. Both congressional intent 
and the underlying policies of the securities laws warrant the 
conclusion that plaintiffs defrauded in pledge transactions should be 
granted standing as purchasers and sellers under the securities laws.

The Purchase and Sale Requirement

In McClure the Fifth Circuit indicated that a pledge of stock could 
constitute a sale of a security in some instances,58 but seemed to limit 
the situations in which such a finding could be made to those in which 
the pledgee foreclosed or made some permanent disposition of the 
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stock upon default.59 Thus, in applying section 10(b) and rule 10b-5 to 
pledges of stock, courts should have little difficulty if fraud is alleged 
in connection with transactions involving pledged stock that has been 
sold upon default. When such a sale occurs, the pledgee is clearly a 
seller because he has disposed of the collateral for value in order to 
satisfy the debt. Moreover, the pledgor is also a seller because he 
retains an interest in the securities sold upon default and is entitled to 
any proceeds that exceed the amount of the debt.60 He, too, should 
have standing under section 10(b) and rule 10b-5.61 Similarly, courts 
should have few problems applying section 10(b) and rule 10b-5 when 
the pledgee forecloses and keeps the pledged securities rather than 
selling them. In this situation, the pledgee takes legal title to the 
pledged shares and in effect purchases them.62 The pledgor, who 
relinquishes title in return for a diminution of his debt, is conversely a 
seller.63

59. See id. at 495-96 (pledge not sale within circumstances of case; bank did not foreclose on 
stock or sell it).

Under the U.C.C. a pledgee has three alternatives upon default. First, he may sell the pledged 
collateral. U.C.C. §9-504(1) (secured party may sell, lease, or otherwise dispose of collateral 
upon default). Secondly, he may foreclose and take legal title. See U.C.C. §9-505(2) (secured 
party in possession may retain the collateral upon default if notice is given and debtor does not 
object). Thirdly, he may ignore the collateral altogether and sue the pledgor directly for 
reimbursement. See U.C.C. §9-501(1) (secured party may reduce claim to judgment, foreclose, 
or otherwise enforce the security interest by any available judicial procedure). If the proceeds 
from the sale of the collateral are not sufficient to cover the debt, the pledgee may sue the 
pledgor directly to make up the difference. See U.C.C. §9-504(2) (unless otherwise agreed the 
debtor is liable for any deficiency after foreclosure and sale of collateral).

60. Under the U.C.C. a pledgor retains an interest in his collateral: if the sale nets more than 
the amount owed the pledgee, the pledgor is entitled to whatever remains. U.C.C. §9-504(2) 
(secured party must account to debtor for any surplus from foreclosure sale). Even if a secured 
party proposes to retain the collateral in complete satisfaction of the debt under section 9- 
505(2), a debtor who objects to the pledgee’s proposal within 30 days can force the pledgee to 
sell the collateral under the procedures established in section 9-504. If the debtor does so he has 
a right to an accounting for any surplus. U.C.C. §9-505(2).

61. See Dopp v. Franklin Nat’l Bank, 374 F. Supp. 904, 909 (S.D.N.Y. 1974) (pledgor of 
securities a “seller” within contemplation of section 10(b) and rule 10b-5 when bank to whom 
stock pledged sold the pledged security to partially discharge the indebtedness); Cambridge 
Capital Corp. v. Northwestern Nat’l Bank, 350 F. Supp. 829, 832-34 (D. Minn. 1972) (pledgor 
and pledgee are “sellers” when pledged stock sold); cf. Alloys Unlimited v. Gilbert, 319 F. Supp. 
617, 618-19 (S.D.N.Y. 1970) (a sale of pledged stock by the pledgee bank a “sale” by the 
pledgor for purposes of section 16(b)).

62. See Lincoln Nat’l Bank v. Lampe, 414 F. Supp. 1270, 1278 (N.D. Ill. 1976) (strict 
foreclosure passes title as surely as a direct purchase).

63. See Vine v. Beneficial Fin. Co., 374 F.2d 627, 635 (2d Cir.) (corporation a purchaser 
because minority shareholder of corporation that was dissolved through merger a seller), cert, 
denied, 389 U.S. 970 (1967); 5 A. Jacobs, supra note 5, §38.02(c) (because the definitions of 
“purchase” and “sale” are correlative in many ways, a person is deemed a buyer (or seller) if the 
other party to the transaction was a seller (or buyer)); cf. SEC v. Guild Films Co., 279 F.2d 485, 
489 (2d Cir.) (although “purchaser” not defined in 1933 Act, term should be construed to 
coincide with the statutory definition of term “sale;” banks attempting to sell pledged securities 
were purchasers by virtue of the pledge), cert, denied, 364 U.S. 819 (1960).
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As Mallis and McClure indicate, situations may arise in which a 
plaintiff attempts to sue under section 10(b) and rule 10b-5 although 
there has been neither foreclosure nor a subsequent sale of the 
pledged securities.64 Whether courts will find that a pledge is a sale in 
such situations is less certain. In Mallis the Second Circuit indicated 
that a pledge is a sale even if the pledgee has not foreclosed, but in 
McClure the Fifth Circuit apparently made foreclosure or permanent 
disposition of the pledged security a prerequisite to standing. The 
significance of this disparity between the circuits depends on how one 
reads McClure. If one interprets McClure as did the United States 
District Court for the Northern District of Illinois in Lincoln National 
Bank v. Lampe,65 the conflict between the circuits almost would be 
nonexistent. In Lincoln National Bank the court refused to force the 
pledgee to make the futile gesture of foreclosing on the worthless 
stock66 and concluded that a pledgee who found upon default that 
securities pledged as collateral were worthless had standing as a de 
facto purchaser of those securities.67 Thus, according to the district 
court in Lincoln National Bank, a pledge can constitute a sale if the 
pledgee forecloses or sells the securities or if the stock is worthless, 
thereby making foreclosure or sale useless.

64. See Mallis v. Federal Deposit Ins. Corp., (1976-1977 Transfer Binder) Fed. Sec L. Rep 
(CCH) Q95,823, at 90,959 (2d Cir. Jan. 3, 1977) (foreclosure not possible because issuing 
corporation had recalled pledged stock), cert, granted sub nom. Bankers Trust Co. v. Mallis, 45 
U.S.L.W. 3763 (U.S. May 24, 1977) (No. 76-1359); McClure v. First Nat’l Bank, 497 F.2d 490, 
492 (5th Cir.) (pledgee bank foreclosed on corporation’s land and not on pledged securities), 
cert, denied, 420 U.S. 930 (1974).

65. 414 F. Supp. 1270 (N.D. Ill. 1976).
66. Id. at 1278.
67. Id. If this is a proper reading of McClure then the only difference between it and the 

Second Circuit’s opinions in Gentile and Mallis would seem to arise in those situations in which 
the value of the securities, although not worthless, is such that the proceeds from resale would 
be clearly insufficient to satisfy the debt. By requiring foreclosure in order to make a pledge a 
“sale,” the Fifth Circuit apparently would require the pledgee to go through the two-step 
process of selling the securities and then suing under section 10(b) and rule 10b-5 for the 
deficiency. It seems that this would also be the position of the court in Lincoln National Bank, for 
in such a situation foreclosure on the securities is not a “futile gesture.” See id.

68. [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) at 99,959.
69. Mallis v. Federal Deposit Ins. Corp., 407 F. Supp. 7, 12 (S.D.N.Y. 1975) (mem.), rev’d, 

11976-1977 Transfer Binder] Fed. Sec L. Rep. (CCH) <J95,823, at 90,959 (2d Cir. Jan. 3, 1977), 
cert, granted sub nom. Bankers Trust Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 
76-1359). The district court refused to consider whether Bankers Trust had acted fraudulently 
because the plaintiffs were not “purchasers” of securities. Id.

The plaintiffs in Mallis also found that the securities pledged as 
collateral were worthless upon default,68 but the district court in that 
case read McClure differently. The court denied the pledgees 
standing under section 10(b) and rule 10b-5, commenting that 
attempts to characterize the pledge transaction as a purchase of stock 
were unconvincing.69 This holding seems to question whether a pledge 
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can ever be a sale absent a permanent disposition of the collateral and 
jeopardizes the holdings of cases granting plaintiffs standing for such 
direct securities violations as the fraudulent pledge of worthless 
securities in order to procure credit.70

70. See Kerbs v. Fall River Indus., 502 F.2d 731, 739 (10th Cir. 1974) (worthless stock 
pledged for credit; pledgee granted standing under section 10(b)); Lincoln Nat’l Bank v. Lampe, 
414 F. Supp. 1270, 1278 (N.D. Ill. 1976) (same); Franklin Nat’l Bank v. Meadows, 318 F. Supp. 
1339, 1343 (E.D.N.Y. 1970) (broker pledged worthless stock for credit; implied cause of action 
granted under section 15(c)(2) of the 1934 Act, 15 U.S.C. §78o(c)(2)).

71. See note 1 supra.
72. Id.
73. See note 20 supra.
74. See Mallis v. Federal Deposit Ins. Corp., 407 F. Supp. 7, 12 (S.D.N.Y. 1975) (mem.) 

(consideration for plaintiff s loan of money was third party’s obligation to repay with a bonus), 
rev'd on other grounds, [1976-1977 Transfer Binder] Fed. Sec. L. Rep (CCH) (J95.823, at 90,959 
(2d Cir. Jan. 3, 1977), cert, granted sub nom. Bankers Trust Co. v. Mallis, 45 U.S.L.W. 3763 
(U.S. May 24, 1977) (No. 76-1359). Courts have commented that one normally does not speak of 
the “purchase” or “sale” of a loan. See Avenue State Bank v. Tourtelot, 379 F. Supp. 250, 255 
(N.D. DI. 1974) (citing SEC v. Fifth Avenue Coach Lines, Inc., 289 F. Supp. 3, 38 (S.D.N.Y. 
1968)).

Denying standing to the participants in pledge transactions when 
they assert a clear securities violation can be avoided by holding the 
initial pledge of securities to be a sale. Thus, in order to decide 
whether the antifraud provisions govern the pledge transaction, it is 
necessary to determine whether the initial transfer of stock pursuant 
to a pledge agreement is a “purchase” and “sale” within the meaning 
of section 10(b) and rule 10b-5. An examination of the language of the 
purchase and sale definitions of the 1934 Act, the language and 
purpose behind section 10(b), and the Supreme Court’s recent 
interpretations of the scope and coverage of these provisions are 
essential to determining the scope of the terms “purchase” and 
“sale.”

The Definitions of “Purchase” and “Sale.” It is clear that a
pledge of stock is not a garden-variety common law sale. Unlike the 
normal sale, a pledge does not transfer full legal title to the 
collateral.71 The ownership rights to the property remain with the 
pledgor, while the interest the pledgee takes is merely a security 
interest that entitles him to sell the property on default.72 If the pledge 
is made in good faith, neither side intends to look to the collateral for 
repayment; both parties expect the pledgor to regain possession once 
the debt is paid.73 Moreover, characterizing the pledgor as a seller and 
the pledgee as a purchaser of the pledged security is difficult when the 
pledgee is actually “selling” credit for the pledgor’s promise to repay 
the loan with a bonus, usually in the form of interest.74 The statutory 
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definitions of purchase and sale encompass more than their common 
law definitions,75 however, and courts have stated that these terms are 
to be construed liberally for purposes of the antifraud provisions.76 In 
accordance with these principles, the definitions have been applied to 
a plethora of transactions that ordinarily are not considered purchases 
and sales.77

75. See, e.g., Spector v. L.Q. Motor Inns, Inc., 517 F.2d 278, 286 (5th Cir. 1975) (purchase 
and sale as defined in section 10(b) and rule 10b-5 are not limited to technical common law 
sales); Cooper v. Garza, 431 F.2d 578, 580 (5th Cir. 1970) (plaintiffs who are not purchasers or 
sellers in strict common law sense may maintain action for damages under rule 10b-5).

76. Coffee v. Permian Corp., 434 F.2d 383, 385 (5th Cir. 1970), cert, denied, 412 U.S. 920 
(1973); Knauff v. Utah Constr. & Mining Co., 408 F.2d 958, 961 (10th Cir. 1969); Vine v. 
Beneficial Fin. Co., 374 F.2d 627, 634 (2d Cir.), cert, denied, 389 U.S. 970 (1967).

77. See, e.g., Spector v. L.Q. Motor Inns, Inc., 517 F.2d 278, 286 (5th Cir. 1975) (alleged 
fraud in connection with distribution of stock to husband upon divorce in community property 
state considered sale); Coffee v. Permian Corp., 434 F.2d 383, 385-86 (5th Cir. 1970) (purchase
sale requirements must be construed broadly; alleged liquidation of corporation’s assets would 
be “sale” of minority shareholder’s stock), cert, denied, 412 U.S. 920 (1973); Knauff v. Utah 
Constr. & Mining Co., 408 F.2d 958, 961 (10th Cir. 1969) (exchange of shares resulting from 
merger is a purchase of securities under section 10(b)); Dasho v. Susquehanna Corp., 380 F.2d 
262, 266 (7th Cir.) (exchange of securities incidental to a merger is a purchase and sale), cert, 
denied, 389 U.S. 977 (1967); Vine v. Beneficial Fin. Co., 374 F.2d 627, 634 (2d Cir.) (purchase
sale definition includes forced exchange of shares for cash pursuant to state short-form merger 
statute), cert, denied, 389 U.S. 970 (1967); Hooper v. Mountain States Sec. Corp., 282 F.2d 195, 
201-03 (5th Cir. 1960) (issuance of stock to acquire property a sale), cert, denied, 365 U.S. 814 
(1961).

78. Securities Exchange Act of 1934, §3(a), 15 U.S.C. §78c(a) (1970).
79. Id. §3(a)(13), 15 U.S.C. §78c(a)(13).
80. Id. §3(a)(14), 15 U.S.C. §78c(a)( 14). The definitions of “sale” in the two securities acts 

are substantially the same, but the 1933 Act requires a disposition “for value.” See note 21 
supra. Although Congress eliminated these words when defining “purchase” and “sale” in the 
1934 Act, the definitions there have been interpreted as requiring consideration or value and are 
not believed to embrace every disposition or acquisition. See Shaw v. Dreyfus, 172 F.2d 140, 
142 (2d Cir.) (receipt of stock rights by shareholders not a purchase for purposes of section 16(b) 
because stock issued on a pro rata basis and no consideration given in return), cert, denied, 337 
U.S. 907 (1949). Recently, however, the Second Circuit has refused to require that 
consideration pass before finding a transaction a sale for the purposes of section 10(b). In 
International Controls Corp. v. Vesco, 490 F.2d 1334 (2d Cir.), cert, denied, 417 U.S. 932 
(1974), the court held that the transaction, a stock dividend issued to all shareholders, was a 
disposition of securities entitling a corporation to “seller” status and the protection of section 
10(b). Id. at 1345. Dissenting from this portion of the opinion, Judge Mulligan felt that the 
majority had completely eviscerated the definitions of purchase and sale. Noting that Congress 
did not declare that section 10(b) applied to all "transactions involving securities” or all 
“dispositions of securities,” he argued that the majority had construed the terms “purchase” 

Section 3 of the Securities Exchange Act of 193478 establishes the 
definitions of purchase and sale relevant under section 10(b) and rule 
10b-5. The statute states that “unless the context otherwise 
requires,” the term “purchase” includes “any contract to buy, 
purchase or otherwise acquire,”79 and the term “sale” refers to “any 
contract to sell or otherwise dispose of.”80 A pledge appears to fall 
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within the plain meaning of the 1934 Act, for a pledge agreement is a 
contract to sell or otherwise dispose of a security. When corporate 
stock changes possession during a pledge transaction, there has been 
a “disposition” and an “acquisition” of a security. When considering 
similar language in the 1933 Act, the Second Circuit in Gentile stated 
that interpreting the definition of “sale” to apply to only those 
transactions in which title has passed would render this type of 
language meaningless.81 Its interpretation is logical and supported by 
the absence of any exemption for temporary dispositions or 
acquisitions in the statutory definitions.82 Moreover, the conclusion 
that a pledge is a sale can be buttressed by examining congressional 
intent.

and “sale” “to include no purchase and no sale.” Id. at 1358 (Mulligan, J., dissenting in 
relevant part). Nevertheless, the broad policies underlying the antifraud provisions probably 
condone such a result. Cf. 5 A. Jacobs, supra note 5, §38.02|b| (gifts of securities should be 
considered sales).

81. 530 F.2d 461, 466 (2d Cir.) (transfer of title unnecessary for “sale” under 1933 Act 
definition, otherwise “or disposition of a security, or interest in a security, for value” portion of 
sale definition would be superfluous), cert, denied, 426 U.S. 936 (1976).

82. See Securities Exchange Act of 1934, §3(a)(13), 15 U.S.C. §78c(a)(13) (1970) (purchase 
is “any contract to buy, purchase or otherwise acquire”); id. §3(a)(14), 15 U.S.C. §78c(a)(14) 
(sale is “any contract to sell or otherwise dispose of”).

83. The Supreme Court has rejected literal applications of the securities laws. See United 
Hous. Foundation, Inc. v. Forman, 421 U.S. 837, 850 (1975) (when determining coverage of 
securities laws, name of instrument not dispositive; shares of “stock” in nonprofit housing 
cooperative not “securities”); Kern County Land Co. v. Occidental Petroleum Corp., 411 U.S. 
582, 606-08 (1973) (Douglas, J., dissenting) (majority’s decision incorrect; statute should have 
been interpreted literally). The lower courts also have refused to apply the statutory definitions 
literally. See notes 98-103 infra and accompanying text.

84. Eason v. General Motors Acceptance Corp., 490 F.2d 654, 659 (7th Cir. 1973), cert, 
denied, 416 U.S. 960 (1974). Moreover, the statutory authorization for the rule refers to the 
prohibition of deceptive devices “for the protection of investors.” See Securities Exchange Act 
of 1934, §10(b), 15 U.S.C. §78j (1970).

Congressional Intent. The initial pledge transaction fits
within the statutory definitions of sale and purchase, but this does not 
necessarily mean that courts will apply the antifraud provisions in 
cases involving pledge transactions.83 In addition to finding that a 
pledge constitutes a sale and purchase within the literal definitions, 
courts can support the conclusion that a pledge is a sale by 
recognizing Congress’ intent to protect investors, its concern with the 
fair valuation of collateral for bank loans, and the fact that the types of 
fraud that can occur in the pledge transaction are the very types of 
fraud at which the statute and rule 10b-5 are aimed.

Congress, the Supreme Court, and the SEC have used the term 
“investors” to describe those protected by rule 10b-5.84 In Mallis and 
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Gentile the Second Circuit took the view that pledgees are investors,85 
a term that is not defined in either the 1933 or 1934 Acts. The 
pledgee, by accepting the stock of a corporation as collateral, is 
making an investment decision, for he may have to use the pledged 
securities to satisfy the debt upon default. The pledgee’s risk that the 
securities will have continuing value is a risk identical in nature to the 
risk taken by investors.86

85. See Mallis v. Federal Deposit Ins. Corp., [1976-1977 Transfer Binder) Fed Sec. L. Rep. 
(CCH) <J95,823, at 90,961 (2d Cir. Jan. 3, 1977) (pledgees take investment risk, identical to that 
of investors, that securities will have a continuing value), cert, granted sub nom. Bankers Trust 
Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 76-1359); United States v. Gentile, 
530 F.2d 461, 467 (2d Cir.) (same), cert, denied, 426 U.S. 936 (1976); cf. Brief for the SEC, SEC 
v. National Bankers Life Ins. Co., 477 F.2d 920 (5th Cir. 1973), summarized at [1972-1973 
Transfer Binder, Fed. Sec. L. Rep. (CCH) <J93,738 (same).

86. Mallis v. Federal Deposit Ins. Corp., [1976-1977 Transfer Binder, Fed Sec. L. Rep 
(CCH) <J95,823, at 90,961 (2d Cir. Jan. 3, 1977) (quoting United States v. Gentile, 530 F.2d 461 
(2d Cir.), cert, denied, 426 U.S. 936 (1976)), cert, granted sub nom. Bankers Trust Co. v. Mallis, 
45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 76-1359). The Supreme Court’s decision in United 
Housing Foundation, Inc. v. Forman, 421 U.S. 837 (1975), suggests some reasons to doubt the 
Second Circuit’s analysis. In Forman the Court had to determine whether shares of stock in a 
nonprofit housing cooperative were “investment contracts” within the 1933 Act’s definition of 
“security.” Id. at 851-52. The Court held that the shares were not securities because the 
shareholders were attracted “solely by the prospect of acquiring a place to live, and not by 
financial returns on their investments.” Id. at 853. Similarly, the pledgee’s primary motive when 
he accepts securities as collateral is not to invest in those securities; rather, he expects to be 
repaid with the proceeds of the loan plus the agreed upon consideration. Nevertheless, the 
concern with the value and rate of return on the securities is seemingly greater when a pledge 
transaction is involved than it is in a situation like Forman, in which the Court noted that 
acquiring a place to live was the shareholders’ sole reason for purchasing the shares. Moreover, 
this concern with investment distinguishes pledges from bailments and other temporary 
dispositions of securities. Cf. Rich v. Touche, Ross & Co., 415 F. Supp. 95, 101 (S.D.N.Y. 1976) 
(alleged fraud not actionable because “in connection with” a bailment rather than with the 
“purchase” or “sale” of a security).

87. Securities Exchange Act of 1934, §2(3), 15 U.S.C. §78b(3) (1970).
88. 318 F. Supp. 1339 (E.D.N.Y. 1970).
89. Id. at 1341.

In finding that a pledge constitutes a purchase and sale, the Second 
Circuit neglected two other indications of congressional intent that 
could have supported its conclusion. First, the preamble to the 
Securities Exchange Act of 1934 demonstrates that Congress was 
concerned about the pledge transaction. One of the specific purposes 
of the 1934 Act was to curb security price manipulation that would 
“prevent the fair valuation of collateral for bank loans.”87 88 Although 
this purpose has been much neglected, the court in Franklin National 
Bank v. Meadows™ did note this congressional concern. In Franklin, a 
broker pledged worthless stock as security for credit.89 The bank, 
suing under a provision of the 1934 Act that prohibits brokers from 
inducing purchases of securities by the use of fictitious quotations, 
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was granted an implied private right of action, in part because the 
court recognized that Congress had been concerned about the fair 
valuation of securities for collateral.90 A similar argument might have 
been made in Mallis: by releasing worthless stock via the original 
owners to persons whom it knew were purchasing the shares,91 the 
defendant bank in Mallis deprived both the purchasers and the 
purchasers’ creditors of their ability to evaluate the released stock’s 
value as collateral.

90. Id. at 1343.
91. |1976-1977 Transfer Binder] Fed Sec. L. Rep. (CCH) at 90,959.
92. See SEC v. National Bankers Life Ins. Co., 324 F. Supp. 189, 195 (N.D. Tex.) 

(misrepresentations and omissions of material facts are the most common 10b-5 violations), 
aff'd per curiam, 448 F.2d 652 (5th Cir. 1971).

In SEC v. National Securities, Inc., 393 U.S. 453 (1969), the Court commented that the 
definitions of “sale” and “purchase” were “for the most part unhelpful” because of their general 
nature, and tried to ascertain whether the alleged conduct was the type of fraudulent behavior 
that section 10(b) and rule 10b-5 are designed to prevent. Id. at 466-67; cf. Kern County Land 
Co. v. Occidental Petroleum Corp., 411 U.S. 582, 594-95 (1973) (Court looked to evils Congress 
sought to prevent in deciding whether particular transaction was a “sale” for purposes of section 
16(b)).

93. (1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) at 90,959. The facts indicate that 
Bankers Trust allowed the sale of the worthless stock in order to recoup its loan proceeds. Id.

94. Although the Second Circuit’s holding that the plaintiffs in Mallis should be granted 
standing is a correct one, the court’s determination that Bankers Trust was a “seller” when it 
released the Kates’ pledged securities is unnecessary to the holding. The alleged mis
representations by Bankers Trust were clearly “in connection with” the sale of stock by the 
Kates. See id. at 90,962 (allegation that Bankers Trust knowingly misrepresented the 
marketability of securities that were transferred to third party purchasers at closing at which the 
Kates, Bankers Trust, and third party purchasers were present). Although one must be a 
purchaser or seller of securities in order to have standing under section 10(b) and rule 10b-5, 
this does not mean that actions for fraud can be brought only against purchasers or sellers. 
Section 10(b) and rule 10b-5 both state that it “shall be unlawful for any person” to act 
fraudulently in connection with the purchase or sale of securities. See notes 3-4 supra.

Moreover, the fact that the plaintiffs in Mallis were not direct purchasers is not a reason to 
deny them standing, because one of the advantages of a federal suit under section 10(b) and 
rule 10b-5 is the relaxed privity requirement. See Blue Chip Stamps v. Manor Drug Stores, 421 
U.S. 723, 745 (1975) (in today’s universe of transactions governed by the Securities Exchange 
Act of 1934, privity of dealing or even personal contact between potential defendant and 
potential plaintiff is the exception and not the rule); note 5 supra.

The Second Circuit might have strengthened its position further 
had it noted that the misrepresentations regarding the value or 
marketability of securities that can occur in the pledge transaction are 
the very types of fraud at which section 10(b) and rule 10b-5 are 
aimed.92 The plaintiffs in Mallis clearly alleged a deceptive scheme 
“in connection with the purchase or sale of any security” when they 
maintained that Bankers Trust knowingly misrepresented that the 
stock was no longer subject to the restrictive escrow agreement;93 
thus, the Second Circuit was correct in granting them standing.94
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The language of the statutory definitions, the policy of protecting 
investors, congressional concern with the fair valuation of collateral 
for bank loans, and the fact that the fraud that can occur in the pledge 
transaction is the very type at which the statute and the rule are 
aimed, all support the conclusion that a pledge of securities is a “sale” 
within the meaning of section 10(b) and rule 10b-5. It is unclear 
whether this is true for all pledges under all circumstances, however. 
The Second Circuit in Mallis apparently placed no prerequisites to 
actions for fraud in connection with pledges of stock under these 
provisions.95 Because a pledge literally always would be a “disposi
tion” by the pledgor and an “acquisition” by the pledgee, the court 
seemingly adopted a per se rule that the initial pledge is always a 
“sale” and a “purchase.”96 In so doing, the court appeared to reject 
McClure's suggestion that the context in which the transaction occurs 
may be an important factor in characterizing the pledge as a sale.

95. See notes 55-56 supra and accompanying text.
96. The Second Circuit rejected attempts by Bankers Trust to show that an initial pledge is 

not a sale and to distinguish Gentile and Guild Films on the ground that neither of the pledges 
involved in those cases was bona fide. See [1976-1977 Transfer Binder, Fed. Sec. L. Rep. (CCH) 
at 90,962 n.ll. The court could not see what connection the pledgor’s state of mind had with the 
question whether the pledgee has standing to sue. Id.; see note 20 supra. But see UNIFORM 
SECURITIES Act § 401 (j)(6). The Uniform Securities Act expressly exempts any bona fide pledge 
or loan from its definition of “sale,” a definition that is substantially the same as that in section 
2(3) of the 1933 Act. This Act, however, was passed at a time when it was popularly believed that 
the bona fide pledge was exempt from the registration provisions of the federal securities laws. 
See note 19 supra.

97. See 497 F.2d at 495.
98. See generally Lipton & Katz, “Notes" Are Not Always Securities, 30 Bus. Law. 763 (1975); 

Lipton & Katz, “Notes” Are (Are Not?) Always Securities, 29 Bus. Law. 861 (1974); Comment, 
The Status of the Promissory Note Under the Federal Securities Laws, 1975 Ariz. St. L.J. 175; 
Comment, Notes as Securities Under the Securities Act of 1933 and the Securities Exchange Act 
of 1934, 36 Md. L. Rev. 233 (1976); Comment, Commercial Notes and Definition of Security’ 
Under Securities Exchange Act of 1934: A Note is a Note is a Note?, 52 Neb. L. Rev. 478 (1973).

The Commercial-Investment Dichotomy

The Fifth Circuit’s emphasis on the commercial context of the 
transaction in McClure makes it questionable whether that circuit 
would ever find a federal securities violation in connection with 
ordinary commercial pledge transactions, regardless of whether the 
pledgee had permanently disposed of the pledged securities.97 The 
distinction between commercial and investment transactions has 
become important in determining whether a commercial promissory 
note or other instrument is a “security” within the meaning and intent 
of the securities laws.98 Both the 1933 and 1934 Acts define a 
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“security” as “any note.”99 The 1934 Act adds one exemption, 
excluding from the definition any note that at the time of its issuance 
has a maturity of nine months or less.100 Both the definitions and the 
exemption in the 1934 Act have been rendered meaningless by the 
refusal of courts to apply the statutory language literally. Instead, 
courts have held that the investment or commercial nature of a note 
determines whether it is a “security” under the 1933 and 1934 Acts.101 
Thus, a commercial note is not a security regardless of its maturity,102 

99. See Securities Act of 1933, §2(1), 15 U.S.C. §77b(l) (1970); Securities Exchange Act of 
1934, §3(a)(10), 15 U.S.C. §78c(a)(10) (1970).

100. 15 U.S.C. §78c(a)(10) (1970).
101. Woodward v. Metro Bank, 522 F.2d 84, 92 (5th Cir. 1975) (investment-commercial 

dichotomy is the delicate distinction that determines whether a note is a security in each case); 
McClure v. First Nat’l Bank, 497 F.2d 490, 494-95 (5th Cir.) (investment or commercial nature 
of note entirely controls the applicability of the securities acts), cert, denied, 420 U.S. 930 (1974).

The problem in deciding whether a note is a “security” thus has been determining whether the 
note was procured for purposes of speculation or investment, or for purposes of making a 
commercial loan. Bronstein v. Bronstein, 407 F. Supp. 925, 930 (E.D. Pa. 1976). Although 
courts have had difficulty distinguishing note transactions that are commercial in nature from 
those that are investment oriented, they have assembled a list of factors to consider. Among 
these are: 1) the amount of time between issuance and maturity; 2) whether the proceeds are to 
be used to purchase consumer goods or services; 3) the risk of loss on the note, using the extent 
of collateralization and the relationship between the amount borrowed and the size of the 
borrower’s business as indications of the degree of risk; 4) whether the notes were issued to a 
single party or to a large class of investors; 5) how the instrument is characterized in the 
business community. See Great W. Bank & Trust v. Kotz, 532 F.2d 1252, 1257-58 (9th Cir. 
1976) (commercial promissory note not a security; no standing under rule 10b-5); C.N.S. 
Enterprises v. G.&G. Enterprises, 508 F.2d 1354, 1361 (7th Cir.) (same), cert, denied, 423 U.S. 
825 (1975); Comment, Commercial Notes and Definition of ‘Security’ Under Securities Exchange 
Act of 1934; A Note is a Note is a Note?, 52 Neb. L. Rev. 478, 510-24 (1973) (listing distinguishing 
factors between notes and securities). See generally Comment, Notes as Securities Under the 
Securities Act of 1933 and the Securities Exchange Act of 1934,36 Md L. Rev 233,242-54 (1976).

In a recent case Judge Friendly stated that the above factors do not seem to provide a 
meaningful criteria for decision under the commercial-investment dichotomy. Exchange Nat’l 
Bank v. Touche Ross & Co., 544 F.2d 1126, 1136 (2d Cir. 1976). It was his opinion that greater 
deference should be given to the statutory language, and that a more desirable solution would be 
for Congress to amend the statutory exclusions. Id. at 1137-38.

Furthermore, one author has questioned the value of the commercial-investment dichotomy, 
noting that courts using the term “commercial” have failed to explain its meaning and that the 
word does not have a well-established usage in the securities field. See Comment, Notes as 
Securities Under the Securities Act of 1933 and the Securities Exchange Act of 1934,36 Md. L. Rev, 
at 243 & n.50. The distinction, however, has become well-entrenched in the circuits without 
Supreme Court guidance. See, e.g., C.N.S. Enterprises v. G.&G. Enterprises, 508 F.2d at 1362 
(application of commercial-investment distinction not difficult in case involving pledge of 
promissory note); Zabriskie v. Lewis, 507 F.2d 546, 551 (10th Cir. 1974) (distinction between 
commercial and investment notes difficult when proceeds used for business purpose); Lino v. 
City Investing Co., 487 F.2d 689, 694-95 (3d Cir. 1973) (transaction involving personal 
promissory notes not solicited for investment purposes commercial in nature).

102. See McClure v. First Nat’l Bank, 497 F.2d 490, 495 (5th Cir.) (12-month commercial 
note not a “security”), cert, denied, 420 U.S. 930 (1974).
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while an investment note is always covered by the securities laws.103 
In McClure the Fifth Circuit first used the commercial-investment 

distinction in the manner that federal courts ordinarily use it—to 
determine whether the plaintiffs promissory note was a security.104 In 
the second portion of the opinion, the court implied that this 
distinction was also viable in the pledge area by stressing that the case 
involved a privately negotiated commercial loan granted by a 
commercial bank, whose acceptance of stock as collateral “does not 
necessarily affect the securities industry.”105 By implying that a 
pledge would be a sale only in an investment context, the McClure 
court questioned the effect of a commercial pledge on the securities 
industry106 and the applicability of section 10(b) and rule 10b-5 to 
these private transactions.107 Implicit in the language of the opinion is 
the court’s reluctance to extend federal securities protections to 
banks engaging in commercial lending activities.108

103. See Sanders v. John Nuveen & Co., 463 F.2d 1075, 1079-80 (7th Cir.) (promissory note 
with maturity date not exceeding nine months held to be a security under 1934 Act), cert, denied, 
409 U.S. 1009 (1972); Anderson v. Francis I. duPont& Co., 291 F. Supp. 705, 708-09 (D. Minn. 
1968) (promissory notes with maturity date of less than nine months offered to public as 
“security” is security under 1934 Act).

104. See 497 F.2d at 492-95.
105. Id. at 495.
106. See id. (acceptance of stock as collateral does not necessarily affect securities industry).
107. See id. (mere acceptance of stock in privately negotiated transaction between borrower 

and lender does not bring within the securities laws a transaction otherwise outside their 
purview).

108. In a recent Ninth Circuit case, Judge Wright suggested in a concurring opinion that 
commercial banks should not be given standing under rule 10b-5. Although he noted that 
commercial banks are subject to the risk of misinformation, he suggested that through its 
superior bargaining position a commercial bank could compel wide-ranging disclosures and 
verification of issues material to its decision on the loan application. Moreover, because the 
commercial bank is dealing on a face-to-face basis with the stock trader and is not relying on 
semianonymous or secondhand market information, it is in a better position than the average 
investor, whom the security laws are designed to protect. See Great W. Bank & Trust v. Kotz, 532 
F.2d 1252, 1261-62 (9th Cir. 1976) (Wright, J., concurring).

109. See Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 10, 12 (1971) (fact 
that transaction not conducted through a securities exchange or an organized over-the-counter 
market is irrelevant to section 10(b) coverage; section 10(b) not limited to preserving the 

Although the commercial-investment dichotomy plays a significant 
role in determining whether a note is a security, its value in deciding 
whether a pledge of stock constitutes a sale within the meaning of the 
federal securities laws is unclear. The commercial nature of a 
transaction should not be fatal to a federal remedy in the pledge area, 
for there is nothing inherent in section 10(b) or rule 10b-5 that limits 
their application to over-the-counter or exchange trading in the 
securities markets; the antifraud provisions apply to private face-to- 
face securities transactions as well as to trading on the exchanges.109 
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Although it is unlikely that any one pledge will have a significant 
impact on the securities market, commercial pledges cumulatively run 
into millions of dollars. Allowing fraud in these transactions to go 
unchecked certainly will affect the securities industry and will do little 
to respond to congressional concern with the “fair valuation of 
collateral for bank loans.”110 Moreover, section 10(b) and rule 10b-5 
do not deny protection to commercial banks111 or limit their protection 
to the naive.112 Commercial banks may be in a superior bargaining 
position, but they are not immune from fraud in connection with the 
pledge of securities. Furthermore, as the plight of the plaintiffs in 
Mallis and McClure indicates, it is not always the powerful commercial 
bank that is the defrauded participant in the commercial pledge 
transaction.113

integrity of the securities markets); Matheson v. Armbrust, 284 F.2d 670, 674 (9th Cir. 1960) 
(court rejected claim that section 10(b) not applicable outside organized securities markets; 
section 10(b) applies to face-to-face transaction between private individuals), cert, denied, 365 
U.S. 870 (1961).

110. 15 U.S.C. §78b(3) (1970); see notes 87-90 supra and accompanying text.
111. See, e.g., Lehigh Valley Trust Co. v. Central Nat’l Bank, 409 F.2d 989, 992 (5th Cir. 

1969) (banks not exempt from protection under section 10(b) and rule 10b-5); Lincoln Nat’l 
Bank v. Lampe, 414 F. Supp. 1270, 1278 (N.D. Ill. 1976) (bank granted cause of action under 
rule 10b-5 because counterfeit stock certificates pledged).

112. See Lehigh Valley Trust Co. v. Central Nat’l Bank, 409 F.2d 989, 992 (5th Cir. 1969) 
(neither Congress nor the SEC has indicated that only the unwary are protected by rule 10b-5; 
fraud may be perpetrated upon the powerful and the sophisticated); 5 A. Jacobs, supra note 5, 
§6.06 (the better-reasoned authorities conclude that rule 10b-5 applies to all investors, whether 
sophisticated or not).

113. Mallis v. Federal Deposit Ins. Corp., ,1976-1977 Transfer Binder] Fed. Sec. L. Rep 
(CCH) <¡¡95,823, at 90,959 (2d Cir. Jan. 3, 1977) (plaintiffs were creditors of purchasers of 
stock), cert, granted sub nom. Bankers Trust Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 
1977) (No. 76-1359); McClure v. First Nat’l Bank, 497 F.2d 490, 491 (5th Cir.) (plaintiff was 
shareholder of close corporation), cert, denied, 420 U.S. 930 (1974).

114. 414 F. Supp. 1270 (N.D. Ill. 1976).
115. Id. at 1273-74.
116. Id. at 1274.
117. Id. at 1274, 1276.

A recent case professing to follow McClure illustrates that the 
antifraud provisions can apply to commercial banks in their dealings 
with pledges of securities. In Lincoln National Bank v. Lampe11* the 
plaintiff brought an action against a borrower who had obtained loans 
on the basis of five promissory notes secured by counterfeit stock.115 
The plaintiff asserted two claims: first, that the notes evidencing the 
underlying loans were securities mandating the protection of the 
securities laws;116 and secondly, that because the pledge of stock was 
an “offer” to sell or a “sale” of securities, it also warranted federal 
protection.117 Finding nothing to indicate that the promissory notes 
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were not ordinary commercial notes, the court denied the bank’s claim 
that the notes were securities protected by federal law.118 Nonethe
less, the court granted standing under section 10(b) and rule 10b-5 for 
the fraudulent misrepresentations of the value of the pledged 
securities despite the clearly commercial nature of the transaction, 
and despite the fact that it was according protection to a commercial 
bank.119 Granting standing in a situation like Lincoln National Bank 
neither contradicts congressional intent nor does violence to the 
language of the statute. The fact that a pledge occurs in a commercial 
context, like the fact that there has been no permanent disposition of 
the pledged security, should not prevent courts from granting 
standing to plaintiffs victimized in pledge transactions; however, 
several recent Supreme Court decisions make it questionable whether 
the Court will grant standing when it faces these issues this Term.

118. See id. at 1275-76.
119. See id. at 1278.
120. See Santa Fe Indus, v. Green, 97 S. Ct. 1293, 1301, 1304 (1977) (alleged fraud must 

be manipulative or deceptive within meaning of the statute; alleged unfair treatment by 
corporate management not actionable under section 10(b) and rule 10b-5); Ernst & Ernst v. 
Hochfelder, 425 U.S. 185, 214 (1976) (scienter is necessary element of cause of action under 
section 10(b) and rule 10b-5; negligent misconduct of accountant not actionable); Blue Chip 
Stamps v. Manor Drug Stores, 421 U.S. 723, 754-55 (1975) (fraud deterring plaintiffs from 
purchasing stock not actionable; only actual purchasers and sellers have standing under section 
10(b) and rule 10b-5); Lowenfels, Recent Supreme Court Decisions Under the Federal Securities 
Laws: The Pendulum Swings, 65 Geo. L.J. 891, 892 (1977) (recent Supreme Court decisions may 
sharply curtail expansion of plaintiffs’ rights under section 10(b) and rule 10b-5).

121. 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 76-1359).
122. 421 U.S. 723 (1975).

Recent Supreme Court Decisions

In several recent cases dealing with the securities laws, the 
Supreme Court has shown great reluctance to extend the coverage of 
section 10(b) and rule 10b-5.120 The decision to grant certiorari in 
Bankers Trust Co. v. Mallis121 gives the Court the opportunity to 
continue its current trend of denying standing to plaintiffs, by deciding 
that a pledge is not a sale absent foreclosure or that the commercial 
context in which a pledge transaction occurs should be determinative 
of whether the plaintiffs have standing under the federal securities 
laws. A close examination of a few recent decisions indicates, 
however, that the concerns prompting the Court to deny standing in 
those cases are not as pressing in cases involving pledge transactions 
like that occurring in Mallis.

In Blue Chip Stamps v. Manor Drug Stores122 the Court denied 
standing to plaintiffs who sued under section 10(b) alleging that the 
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defendant’s misrepresentations had induced them to refrain from 
purchasing securities.123 In so doing, the Court examined the statutory 
language and legislative history of section 10(b) and concluded that 
the term “sale” as used in section 10(b) and rule 10b-5 did not include 
offers to sell.124 The initial pledge of securities pursuant to a loan 
agreement arguably could be considered an offer to sell by the pledgor 
or an offer to allow the pledgee to sell the stock in the event of 
default.125 There are, however, significant differences between the 
offeree denied standing in Blue Chip and the pledgees in Mallis. In 
Blue Chip the plaintiffs had refrained from purchasing securities and, 
consequently, had not dealt in securities at all.126 One of the Court’s 
principal concerns was that awarding standing to such plaintiffs would 
cause similar cases to stand or fall on the uncorroborated oral 
testimony of the plaintiffs.127 Although these considerations are 
persuasive when plaintiffs who neither bought nor sold stock are 
involved, they are not significant when a case deals with participants 
in pledge transactions. Unlike the situation in Blue Chip in which a 
plaintiff refrains from any action, pledgors who transfer securities and 
the pledgees who receive them as collateral for loans actually have 
“dealt in” securities. The serious proof problems that exist in cases 
like Blue Chip do not arise: instead of proving that he did not act 
because of the defendant’s fraudulent acts, a plaintiff alleging fraud in 
relation to a pledge must demonstrate that he did act and that there 
was fraud in connection with the transaction.128 Thus, the pledge of 
securities is readily distinguishable from the offer to sell in Blue Chip 
and by its nature assures that “vexatious litigation” based on 
uncorroborated oral evidence would not present a problem.

123. Id. at 754-55. See also Birnbaum v. Newport Steel Corp., 193 F.2d 461, 463-64 (2d Cir.) 
(plaintiff must be a purchaser or seller to have standing under section 10(b) and rule 10b-5), cert, 
denied, 343 U.S. 956 (1952).

124. 421 U.S. at 750-51, 750 n. 13. The Court noted that the legislative history indicated that 
Congress had deleted the words “attempt or offer to acquire” and “attempt or offer to dispose 
of” from the definitions of purchase and sale in the 1934 Act. Id.

125. See Lincoln Nat’l Bank v. Lampe, 414 F. Supp. 1270, 1276 (N.D. DI. 1976) (plaintiff 
argued that pledge of counterfeit securities constituted an offer to sell or a sale of securities).

126. 421 U.S. at 722.
127. See id. at 746 (plaintiff’s proof would not be that he purchased or sold stock, a fact that 

would be capable of documentary verification in most situations, but instead that he decided not 
to purchase or sell).

128. See id. at 746-47 (standing is best limited to the class of plaintiffs who have at least dealt 
in a security; such dealing is an objectively demonstrable fact in an area of law otherwise 
dependent upon oral testimony); cf. Mallis v. Federal Deposit Ins. Corp., [1976-1977 Transfer 
Binder) Fed. Sec L. Rep (CCH) <J95,823, at 90,962 (2d Cir. Jan. 3,1977) (a pledge of securities 
is just as concrete a transaction as is a normal transfer of title), cert, granted sub nom. Bankers 
Trust Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 76-1359).
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Another concern evidenced in recent Supreme Court decisions is 
whether the class of plaintiffs who have standing under the federal 
securities laws should be extended when state law also provides a 
remedy.129 In Santa Fe Industries v. Green130 the Court refused to 
extend the coverage of section 10(b) and rule 10b-5 to plaintiffs 
injured in a short-form merger transaction used by a majority 
shareholder to eliminate the minority interest. The Court stated that 
the facts alleged by the plaintiffs in their complaint did not constitute 
fraud within the meaning of section 10(b) and rule 10b-5.131 Among 
the considerations that the Court found to weigh heavily against 
permitting a cause of action was the fact that the allegations 
concerned only internal corporate mismanagement, an area tradi
tionally relegated to state law.132 The Court reasoned that if the federal 
securities laws were extended that far, they would overlap and 
possibly interfere with state law.133

129. See Piper v. Chris-Craft Indus., Inc., 97 S. Ct. 926, 949 (1977) (plaintiffs had no cause of 
action under section 14(e) of the 1934 Act and rule 10b-6, in part because state cause of action 
provided sufficient remedy); cf. Cort v. Ash, 422 U.S. 66, 84-85 (1975) (implying a federal cause 
of action under statute prohibiting corporations from making contributions or expenditures in 
connection with specified federal elections would intrude into an area traditionally relegated to 
state law).

130. 97 S. Ct. 1293 (1977).
131. Id. at 1301-02.
132. Id. at 1303-04.
133. Id. at 1303. Two concurring Justices observed that the Court’s discussion of deferral to 

state laws was entirely unnecessary. Id. at 1304 (Blackmun, J., concurring in part; Stevens, J., 
concurring in part).

134. Id. at 1303.
135. Id. at 1304.
136. Popkin v. Bishop, 464 F.2d 714, 718 (2d Cir. 1972); see Vine v. Beneficial Fin. Co., 374 

F.2d 627, 635-36 (2d Cir. 1967) (existence of state remedy does not negate federal right); 15 
U.S.C. §78bb (1970) (rights and remedies provided by the securities laws are in addition to any 
rights and remedies that may exist at law or equity).

Although the Court may be reluctant to extend federal jurisdiction 
into areas in which state actions for common law fraud or actions 
under the state securities laws may be sufficient to protect the 
defrauded participants in pledge transactions, this should not prevent 
the Court from applying sale status to the pledge for purposes of 
section 10(b) and rule 10b-5. The Court in Santa Fe stated that the 
existence of a state law remedy is not dispositive of whether Congress 
meant to provide a similar federal remedy.134 It relegated the plaintiff 
to his remedy at state law because section 10(b) and rule 10b-5 are not 
intended to regulate “transactions which constitute no more than 
internal corporate mismanagement”;135 where section 10(b) and rule 
10b-5 properly extend, however, they may be applied regardless of 
state law.136 In Santa Fe the defendant’s alleged actions did not 
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constitute fraud or manipulation actionable under the securities 
laws;137 in contrast, the material misstatements or omissions relating 
to the value or marketability of securities that can occur in pledge 
transactions are the very types of transactions at which section 10(b) 
and rule 10b-5 are aimed.138 Moreover, in cases like Mallis, in which 
the state rejected the plaintiff’s securities claim,139 the only relief 
available to the plaintiffs may be at federal law.

137. 97 S. Ct. at 1301-02.
138. See note 92 supra and accompanying text.
139. See Mallis v. Kates, No. 25831/72, at 3 (N.Y. Sup. Ct. July 13, 1972) (unpublished 

opinion) (copy on file at the Georgetown Law Journal) (plaintiffs had no relationship with 
defendant Bankers Trust so that latter had no duty to speak or disclose). Plaintiff’s claim in 
federal court, however, alleged not that Bankers Trust concealed information, but that they 
affirmatively misrepresented the marketability of the stock. See note 94 supra.

140. See Securities Exchange Act of 1934, § 10(b), 15 U.S.C. §78j (1970). To satisfy the “in 
connection with” requirement, the injury caused to a plaintiff must have been “a result of 
deceptive practices touching |the plaintiffs! sale of securities as an investor.” Superintendent of 
Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 12-13 (1971); see Drachman v. Harvey, 453 F.2d 
722, 732 (2d Cir. 1972) (alleged fraud must be intrinsic to the securities transaction itself); 
Golding v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 385 F. Supp. 1182, 1184 (S.D.N.Y. 
1974) (all actions under securities laws require a nexus with the purchase or sale of securities).

141. See, e.g., Hutchison v. Southern Cal. First Nat’l Bank, 27 Cal. App. 3d 572, 581-83, 103 
Cal. Rptr. 816, 820-21 (1972) (no violation by pledgee in not consenting to sell all options and 
shares of pledged stock short against the box); American Bank & Trust Co. v. Lichtenstein, 48 
App. Div. 2d 790, 790-91, 369 N.Y.S.2d 155, 158 (1975) (lender did not breach fiduciary duty 
by failing to sell stock held as collateral); Brodheim v. Chase Manhattan Bank, 75 Misc. 2d 285, 
288-89, 347 N.Y.S.2d 394, 396-97 (Sup. Ct. 1973) (no violation of Uniform Commercial Code 
provision requiring a secured party to use reasonable care in the custody and preservation of 
collateral in his possession occurred when pledgee failed to convert common bonds into common 
stock or to advise the pledgor of the termination date of the right of conversion).

142. 374 F. Supp. 904 (S.D.N.Y. 1974).

Concluding that the pledge is a purchase and sale need not mean 
that section 10(b) and rule 10b-5 will burden commercial paper 
markets unnecessarily or replace the Uniform Commercial Code as 
the principal governor of commercial law. Determining that a pledge 
transaction involves a purchase and sale is only the first step to 
permitting federal recovery under section 10(b) and rule 10b-5. In 
addition, the alleged fraud must be “in connection with” the purchase 
or sale of a security.140 Fraud that is merely incidental to the pledge 
transaction is not sufficient to convert a state commercial law claim141 142 
into a federal securities violation.

The decision in Dopp v. Franklin National Bank™2 illustrates how 
the “in connection with” requirement can limit the number of 
successful litigants in a pledge context to those clearly covered by 
section 10(b) and rule 10b-5. In Dopp the plaintiff, an officer of a 
corporation, pledged stock of the corporation as collateral for a 
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personal loan.143 Upon default, the plaintiff alleged that he had made 
an oral contract with the pledgee bank giving him the right of first 
refusal either to arrange for a third party of his choosing to purchase 
the shares or to redeem the shares himself within a specified time 
period.144 The plaintiff, who sought standing under section 10(b) and 
rule 10b-5, alleged that the bank violated this agreement by selling 
the pledged shares upon default to his opponents in a proxy fight.145 
The court held that although the pledgor had standing under section 
10(b) and rule 10b-5 as a seller of securities,146 he nevertheless failed 
to state a claim upon which relief could be granted.147 Although the 
court recognized that the allegations may have been sufficient to state 
a cause of action in tort under New York law and in violation of the 
New York Commercial Code, it did not find a basis for federal 
jurisdiction simply because the state claim involved securities.148 The 
alleged fraud in Dopp was not “in connection with” the pledge of 
securities. Instead, the fraud was in connection with an alleged oral 
contract made subsequent to the pledge agreement.149

143. Id. at 906.
144. Id. at 906-07.
145. Id. at 907.
146. Id. at 909.
147. Id. at 911.
148. Id. at 910.
149. Id. at 909-10.
150. See McClure v. First Nat’l Bank, 497 F.2d 490, 491-92 (5th Cir.) (plaintiff pledged 

corporate stock only to keep bank from foreclosing on corporation’s land that had been used as 
collateral for the fraudulent loan transaction), cert, denied, 420 U.S. 930 (1974); Lincoln Nat’l 
Bank v. Lampe, 414 F. Supp. 1270, 1278 (N.D. Ill. 1976) (plaintiff in McClure sought to use 
incidental fact that a pledge of securities was present in order to bring federal action).

151. See Mallis v. Federal Deposit Ins. Corp., 11976-1977 Transfer Binder! Fed. Sec L. Rep 
(CCH) <]95,823, at 90,959 (2d Cir. Jan. 3, 1977) (worthless stock pledged as collateral for loan), 
cert, granted sub nom. Bankers Trust Co. v. Mallis, 45 U.S.L.W. 3763 (U.S. May 24, 1977) (No. 
76-1359); Lincoln Nat’l Bank v. Lampe, 414 F. Supp. 1270, 1274 (N.D. Ill. 1976) (counterfeit 
stock securities pledged as collateral).

Similarly, the denial of standing in McClure could have been 
justified because the alleged fraud in McClure was not “in connection 
with” the pledge of stock. The claim was concerned more with the 
fraudulent inducement and misappropriation of a corporate loan than 
with a securities violation. The pledge of stock for the extension of the 
note was, if anything, only incidental to the fraudulent loan 
transaction.150 The claims in Dopp and McClure can be contrasted 
with the fraud claims in Mallis and Lincoln National Bank, where the 
fraud was related directly to the purchase or sale of a security.151 In 
such situations, the Supreme Court should recognize the right of 
plaintiffs to maintain a cause of action under the federal securities 
laws.
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Conclusion

In SEC v. Guild Films Co. the Second Circuit held that a pledge of 
stock is a “purchase” within the definition of “underwriter” in the 
Securities Act of 1933. The Second Circuit in Mallis and Gentile 
reaffirmed and expanded the holding in Guild Films by finding that 
the initial pledges of stock there were sales for purposes of the 
antifraud provisions of the securities laws. The court eschewed 
prerequisites to section 10(b) and rule 10b-5 suits when it made that 
finding in Mallis despite the absence of a foreclosure or a subsequent 
sale by the pledgees. The Second Circuit’s view is supported by the 
statutory definitions of the terms “sale” and “purchase,” by 
congressional concern with the fair valuation of collateral for bank 
loans, and by the fact that certain abuses that occur in connection with 
the pledge of securities are the very types of conduct at which the 
statute and the rule are aimed.

The Fifth Circuit’s decision in McClure was also correct in holding 
that the mere pledge of stock should not bring within the securities 
laws fraudulent schemes that would normally be outside their 
purview. Actions maintaining that a pledge of securities is a sale and 
purchase can be circumscribed properly by applying the “in 
connection with” requirement of the antifraud provisions. When a 
pledgee sues a pledgor for procuring credit by misrepresenting the 
value or marketability of securities, he alleges fraud “in connection 
with” the sale and purchase of securities and, thus, states a proper 
cause of action under section 10(b) and rule 10b-5. Suits by the pledgor 
alleging fraud in connection with the initial pledge or with a 
foreclosure sale by the pledgee also would be proper causes of action. 
In situations like McClure, however, in which a pledgor seeks to bring 
within the purview of section 10(b) and rule 10b-5 a fraudulent 
transaction that was not in connection with a foreclosure by the 
pledgee and that was only incidental to the pledge of securities, the 
proper result is dismissal. As in Dopp, such a dismissal should be for 
failure to state a claim upon which relief can be granted, and not 
because a pledge of securities is not a “sale” within the meaning of 
section 10(b) and rule 10b-5.

Gerard L. Hawkins



TORT LIABILITY OF PARTICIPANTS IN 
CONSENSUAL CRIMES

Although consent generally is held to be an effective defense in an 
action to recover damages for personal injuries arising from 
intentional tortious conduct,1 it is unclear whether consent to an 
illegal, tortious act is a valid defense. State courts have considered this 
issue with divergent results in civil litigation to recover for injuries 
resulting from illegal abortions,2 mutual combat,3 illicit sexual 
relations with minors,4 and illegal sales of liquor.5 In deciding whether 
to permit an injured plaintiff to recover for such injuries, the courts 
have attempted to weigh traditional tort doctrines against the public 
policy considerations involved in deterring criminal behavior. This 
weighing process has produced debate among courts and commenta
tors over the degree to which tort law, traditionally deemed a private 
remedy, should advance state interests by exposing, punishing, and 
deterring criminal behavior.6 Furthermore, even the courts and 
commentators that urge consideration of state interests in tort 
litigation are divided on whether permitting or denying recovery for 
injuries received in the course of consensual illegal conduct is the 

1. See O’Brien v. Cunard S.S. Co., 154 Mass. 272, 273-75, 28 N.E. 266, 266 (1891) (plaintiffs 
behavior indicating consent to vaccination relieved doctor of liability for assault).

2. Compare Gaines v. Wolcott, 119 Ga. App. 313, 319, 167 S.E.2d 366, 371 (1969) (consent 
does not bar recovery) and Joy v. Brown, 173 Kan. 833,839-40, 252 P.2d 889,893 (1951) (same) 
with Castonovo v. Murawsky, 3 Ill. App. 2d 168,176-77,120 N.E.2d 871,874-75 (1954) (consent 
bars recovery) and Miller v. Bennett, 190 Va. 162, 171, 56 S.E.2d 217, 219 (1949) (same).

3. Compare Navarre v. Ostdiek, 518 P.2d 1362, 1363 (Colo. Ct. App. 1974) (consent does not 
bar recovery) and Condict v. Hewitt, 369 P.2d 278, 279 (Wyo. 1962) (same) with Hart v. Geysel, 
159 Wash. 632, 636-37, 294 P. 570, 572 (1930) (en banc) (consent bars recovery).

4. Compare Robinson v. Moore, 408 S.W.2d 582, 583 (Tex. Ct. App. 1966) (consent does not 
bar recovery) with Barton v. Bee Line, Inc., 238 App. Div. 501, 503, 265 N.Y.S. 284, 285 (1933) 
(consent bars recovery).

5. Compare Soronen v. Olde Milford Inn, Inc., 46 N.J. 582, 592, 218 A.2d 630, 636 (1966) 
(intoxicated patron not barred from recovery for resulting injuries) and Majors v. Brodhead Hotel, 
416 Pa. 265, 269, 205 A.2d 873,876 (1965) (same) with Hollerud v. Malamis, 20 Mich. App. 748, 
753,174 N.W.2d 626, 628-29 (1969) (intoxicated patron has no right of recovery) and Randall v. 
Village of Excelsior, 258 Minn. 81, 83, 103 N.W.2d 131, 133 (1960) (same).

6. Compare Miller v. Bennett, 190 Va. 162, 167, 56 S.E.2d 217, 219-20 (1949) (no need to 
transform purely private remedy into device to punish and prevent crime) and Bohlen, Consent as 
Affecting Civil Liability for Breaches of the Peace, 24 Colum. L. Rev 819, 819 & n.l (1924) (state 
has no interest in any action that individual may bring to recover for tortious invasion) with Gaines 
v. Wolcott, 119 Ga. App. 313, 319, 167 S.E.2d 366, 371 (1969) (rule permitting recovery for 
injuries resulting from illegal abortion justified in part by deterrent effect on abortionists) and W. 
Prosser, Law of Torts §4 (4th ed. 1971) (deterrent effect important in tort law).

1619
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more efficacious means of protecting the public and facilitating the 
administration of the criminal justice system.7

7. Compare Gaines v. Wolcott, 119 Ga. App. 313, 319, 167 S.E.2d 366, 371 (1969) (illegal 
abortionist will be deterred by risk of civil liability and exposure to public) and Smith, Antecedent 
Grounds of Liability in the Practice of Surgery, 14 Rocky Mtn. L. Rev. 233,274 (1942) (same) with 
Sayadoff v. Warda, 125 Cal. App. 2d 626,631,271 P.2d 140,143 (1954) (permitting recovery may 
encourage pregnant women to submit to abortions because of assurance of financial reward if 
injury results) and Barton v. Bee Line, Inc., 238 App. Div. 501, 502-03, 265 N.Y.S. 284, 285 
(1933) (minor female who knowingly consents to illicit sexual act barred from recovery because 
otherwise monetary incentive might encourage girls to become seducers).

8. See 1 F. Harper* F. James, The Law of Torts §3.1,at212 (1956); Woodbine, The Origins 
of the Action of Trespass, 34 Yale L. J. 343,368 (1925). The appeal of felony could only be invoked 
to redress such serious injuries as mayhem, wounding, and rape. The appeal was prosecuted by 
the injured person or, in the case of a murder, by the nearest relative. 1 F. Harper &F. James, 
supra.

9. See 1F. Harper&F. James, supra note 8, §3.1 (felon’s goods forfeited to Crown); Woodbine, 
supra note 8, at 368 (appeal of felony won only revenge for successful litigant).

In determining whether recovery should be allowed despite the 
plaintiff’s consent, the nature and purposes of tort law must be 
examined in light of the historical relationship between tort and 
criminal law. Once this foundation has been laid, the traditional tort 
doctrines should be reviewed to determine their applicability in the 
context of consensual criminal activity. These doctrines then can be 
weighed against the substantial public interests involved, and a 
determination can be made regarding the most effective means of 
protecting those interests consistent with the nature and purposes of 
tort law. Such an analysis will reveal that a rule allowing plaintiffs to 
recover for serious injuries suffered as the result of consensual illegal 
conduct should be adopted because of the compelling public policy to 
punish and deter antisocial behavior.

The Relationship Between Tort And Criminal Law

At the early common law, the victim of an assault, battery, or false 
imprisonment that produced serious physical injury could seek 
redress through the appeal of felony, which combined both criminal 
and civil functions in one proceeding.8 Dissatisfaction grew with the 
appeal of felony because the courts were empowered only to impose 
fines on guilty defendants; as a result, victims failed to receive any 
pecuniary compensation for their injuries.9 Because of this dissatis
faction, the writ of trespass developed in the thirteenth century and 
combined the criminal fine with the civil remedy of assessing 
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damages.10 In addition to providing monetary relief to successful 
plaintiffs, this writ extended the jurisdiction of the King’s Court to 
certain offenses, such as simple battery, that previously were not 
subject to the appeal of felony but sufficiently threatened the peace 
and good order of the realm to require the Crown’s intervention.11 
Thus, the common law tort action originated as a unified procedure to 
redress both public and private grievances.

10. IF. Harper &F. James, supra note 8, § 3.1, at 212. The writ of trepass originated primarily 
as a criminal proceeding in which the guilty party was subject to a fine or, if the fine was not paid, 
imprisonment. The major innovation of the writ was to permit the courts to award damages to the 
injured party who was responsible for initiating the action, /d.

The authorities disagree whether the writ of trepass was a direct extension of the appeal of 
felony or a reaction to it. Compare Bohlen, supra note 6, at 827 (writ of trepass was extension of 
appeal of felony to offenses not covered by it) with Woodbine, supra note 8, at 368-70 (writ of 
trespass developed not from appeal of felony, but as reaction to it to provide monetary compensa - 
tion for injuries). The theory that the writ of trespass was a direct extension of the appeal 
of felony is supported by the many resemblances between the two actions. The language of the writ 
was almost identical to the corresponding language of the appeal, the chief difference being that in 
the writ the words charging a felony and the offer of battle were omitted and an allegation was 
inserted that the act was done vi et armis and that damages were claimed for the subsequent injury. 
3 T. Street, The Foundations of Legal Liability 230-31 (1906).

11. Bohlen, supra note 6, at 827. The allegation that the defendant’s actions not only resulted 
in injury to the plaintiff but also breached the King’s peace was necessary in order to sustain the 
jurisdiction of the royal courts over the suit. See W. PROSSER, supra note 6, at 28 (forms of writs 
were strictly prescribed; unless plaintiff’s cause of action fit recognized writ, he was without 
remedy).

12. Bohlen, supra note 6, at 828. Eventually, it became the custom for court officers to 
appropriate the fines rather than require that they be paid into the King’s treasury. Id.

13. Id.
14. 1 F. Harper & F. James, supra note 8, §3.1, at 212. Gradually, the averment that the 

defendant had acted vi et armis against the King’s peace became a formal allegation; no breach of 
the peace was actually required to sustain a private action for trepass. See id.

15. Bohlen, supra note 6, at 828.

After the writ of trespass became established, the courts gradually 
deemphasized the writ’s criminal and punitive functions in favor of its 
civil and compensatory aspects. The fines levied by the courts became 
almost insignificant in comparison to the damages recovered by 
injured plaintiffs.12 Because of this development, prosecutions by the 
Crown became the primary means of bringing a criminal action against 
wrongdoers.13 Thus, by the middle of the seventeenth century the writ 
of trespass had become primarily a private remedy, while the King 
relied upon his own officers to bring criminal actions. Through most of 
the seventeenth century, however, the Crown retained at least a formal 
interest in trespass actions. Plaintiffs were required to allege that the 
defendant had acted with force and arms against the King’s peace, 
and the courts retained their power to levy criminal fines.14 Such fines 
were abolished by statute in 169415 and thereafter the writ of trespass 
existed exclusively as a private remedy.
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During the period immediately prior to the abolition of the fine, 
when the writ of trespass still retained a formal criminal aspect, it was 
first suggested that consent to an illegal act resulting in serious injury 
should not defeat an action brought under the writ of trespass. In 
Matthew v. Ollerton16 the court stated that “if a man license another to 
beat him, such license is void, as it is against the peace.”17 Although 
some commentators have argued that this statement reflects the fact 
that when the court decided Matthew in 1693, the King was still a 
party to a trespass action and his right to preserve the peace could not 
be defeated through the consent of private individuals,18 Chief Judge 
Bacon Parker followed Matthew in Boulter v. Clark,19 decided almost 
fifty years after the abolition of the criminal fine and termination of 
the King’s formal participation in civil tort suits. Plaintiff and 
defendant in Boulter agreed to engage in mutual combat that resulted in 
injuries to the plaintiff.20 Citing Matthew, the court held that the 
plaintiff’s consent to the fight did not bar his action because fighting 
was an unlawful activity.21 The court thus recognized that the 
invalidity of the plaintiff’s consent to an unlawful action rested not 
upon the King’s formal participation in the tort action, but rather 
upon certain interests of the Crown in protecting the public peace that 
could not be negated by the agreement of private parties.

16. Comberbach 218 (K.B. 1693).
17. Id.
18. See Bohlen, supra note 6, at 828-29.
19. F. Buller, Nisi Prius 16 (6th ed. 1791).
20. Id. at 16.
21. Id. at 16-17.
22. W. LaFave & A. Scott, Handbook on Criminal Law §3 (1972) (criminal prosecution 

protects public; civil tort action compensates individual); W. PROSSER, supra note 6, §2 (same).
23. See 1 T. Street, supra note 10, at 478 (punishment justified as purpose of tort law in light 

of practical limitations of criminal justice system); Morris, Rough Justice and Some Utopian 
Ideas, 24 III. L. Rev. 730, 733 (1930) (purposes of deterrence and punishment justify forcing 
defendant to bear loss if found at fault). Several commentators have criticized the propriety of 
maintaining the punishment function in tort law jurisprudence. See Bohlen, supra note 6, at 830 
(no need to transform purely private remedy into a punitive measure); Walther & Plein, Punitive 
Damages: A Critical Analysis, 49 Marq L. Rev 369, 379-86 (1965) (punishment is not proper 
role for civil law; raises double jeopardy problems).

It is clear, therefore, that rejection of the consent defense in cases 
involving illegal, tortious conduct was premised upon a finding of a 
substantial societal interest that was considered worthy of protection 
within the confines of private tort litigation. Although a tort action is 
generally viewed as an exclusively private remedy not embracing the 
societal interests protected by the criminal law,22 the protection of 
society through the punishment and deterrence of antisocial behavior 
is an accepted function of the tort law.23 These punishment and
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deterrent aspects of tort law supplement the administration of 
criminal justice through the award of monetary damages, which 
deprive the wrongdoing defendant of his financial resources and 
compensate the injured plaintiff.24

24. See Morris, supra note 23, at 733 (usual reason for making tort defendant bear financial 
loss is to punish him; defendant who has not displayed some degree of social maladjustment is 
ordinarily discharged).

25. See note 12 supra and accompanying text.
26. See American Sur. Co. v. Gold, 375 F.2d 523, 525 (10th Cir. 1967) (punitive damages 

assessed to punish and deter); Downs v. Sulpher Springs Valley Elec. Coop., 80 Ariz. 286, 293, 
297 P.2d 339, 343 (1956) (punitive damages allowed on grounds of public policy and public 
benefit); Eshelman v. Rawalt, 298 DI. 192, 197, 131 N.E. 675, 677 (1921) (punitive damages 
allowed in society’s interest to punish and to deter defendant and others from committing like 
offenses in future); Bisset v. Gross, 481 S.W.2d 71, 74 (Ky. 1972) (punitive damages represent 
the blending of societal interests with those of aggrieved individual).

27. Punitive damages have been accepted in the federal courts and in almost every state. 
Three states—Louisiana, Massachusetts, and Washington—refuse to recognize punitive 
damages in the absence of an authorizing statute. Connecticut considers such damages only as 
extra compensation for the plaintiff sufficient to recover otherwise unobtainable attorneys’ fees. 
Brown v. Coates, 253 F.2d 36, 39-40, 40 n.14 (D.C. Cir. 1958).

28. Watkins v. Layton, 182 Kan. 702, 705, 324 P.2d 130, 133-34 (1958); see Washington Gas 
Light Co. v. Lansden, 172 U.S. 534, 553 (1898) (punitive damages recoverable in order to 
punish rather than compensate).

29. See American Sur. Co. v. Gold, 375 F.2d 523, 525-26 (10th Cir. 1967) (strong public 
policy of punishing and deterring antisocial behavior through civil suits precludes insurance 
company from insuring putative defendant against punitive damage awards).

30. See Walther & Plein, supra note 23, at 379-86 (imposition of punitive damages 
inappropriate in civil action in which purpose is compensation, not punishment; raises double 
jeopardy problems).

31. C. McCormick. Law of Damages §77, at 276-77 (1935); see Morris, Punitive Damages in 
Tort Cases, 44 Harv. L. Rev. 1173, 1196 (1931) (allowing punitive damage awards in tort cases 
that involve crimes may rectify those inadequacies of criminal law that occur when criminals go 
unapprehended or penalties fail to punish effectively).

Punitive damages, which are the modern equivalent of the fines 
imposed at common law in tort actions prior to 1694,25 are the most 
evident manifestation of the punishment and deterrent functions of 
tort actions.26 Unlike the common law fine that was paid to the King’s 
treasury, punitive damages are recovered by the plaintiff. A court’s 
award of punitive damages27 does not represent a belief that the 
plaintiff’s case has any special merit,28 but rather evinces the 
continuing state interest in providing additional deterrence through 
civil litigation in order to protect the public.29 Although punitive 
damages have been the subject of criticism,30 they have been justified 
as an additional monetary incentive to expose antisocial behavior and 
as an effective means of punishing certain criminal behavior that goes 
unnoticed by prosecutors.31 Furthermore, in most states the 
imposition of criminal sanctions upon a defendant does not bar 
recovery of punitive damages in a corresponding civil suit because 
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punitive damages are meant to provide additional deterrence over and 
above that exerted by the criminal law.32 Thus, although tort law is 
primarily a means of private redress, it complements the criminal law 
through a policy of deterrence as well as compensation. In 
determining whether plaintiffs should be allowed to recover for 
injuries resulting from consensual crimes, the courts should examine 
the applicable tort doctrines in light of the public as well as the private 
goals of tort litigation.

32. See, e.g., Selley v. Clark, 267 Ala. 621, 625, 103 So. 2d 743, 746 (1958) (punitive damages 
will not be withheld merely because wrongdoers subject to criminal prosecution); Miller v. 
Blanton, 213 Ark. 246, 250, 210 S.W.2d 293, 295 (1948) (same); Security Aluminum Window 
Mfg. Corp. v. Lehman Assocs., 108 N.J. Super. 137, 148, 260 A.2d 248, 254 (App. Div. 1970) 
(same). But see Cohen v. Peoples, 140 Ind. App. 353, 356, 220 N.E.2d 665, 668 (1962) (punitive 
damages disallowed in civil action if defendant subject to criminal prosecution arising out of 
same act); Walther & Plein, supra note 23, at 379-86 (imposition of punitive damages raises 
double jeopardy problems if defendant subject to criminal prosecution).

33. See Hart v. Geysel, 159 Wash. 632, 636, 294 P. 570, 572 (1930) (en banc) (rights of 
personalty, including freedom to dispose of one’s personalty interests as he pleases, requires 
that one who expresses a willingness to suffer a particular invasion has no right to complain if 
another acts upon his consent).

34. See, e.g., O’Brien v. Cunard S.S. Co., 154 Mass. 272, 274-75, 28 N.E. 266, 266 (1891) 
(extending arm to ship surgeon without objection constitutes consent to vaccination and renders 
surgeon’s act lawful); Dicenzo v. Berg, 340 Pa. 305, 307-10, 16 A.2d 15, 16-17 (1940) (operation 
to which patient apparently consents not actionable battery despite patient’s contrary belief 
concerning scope of consent); RESTATEMENT OF Torts § 60 & comment a at 113 (1934) (consent 
prevents invasion from being tortious and therefore actionable).

35. See notes 71-73 infra and accompanying text.

Tort Doctrine: Obstacles to Recovery

THE CONSENT DEFENSE

Before a plaintiff can prevail in a cause of action based upon 
consensual illegal conduct resulting in serious injury, a court must 
first determine that the tort principle of volenti non fit injuria—“no 
wrong is done to one who consents”—is inapplicable. Courts have 
viewed this principle as the necessary corollary of the concept that an 
individual possesses a right to dispose of his interests in his own 
person as he pleases.33 They recognize this right by holding that the 
plaintiff’s consent prevents what would otherwise be tortious 
invasions from being actionable.34

There are several exceptions to the consent defense that are of 
particular relevance when illegality is present. In general, courts will 
not recognize consent as a defense if the law deems the injured party 
incompetent to consent.35 For example, a minor may be unable to 
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appreciate the nature and consequences of a particular act; therefore, 
any consent given by a minor may be deemed invalid. Most 
jurisdictions have recognized this exception when a minor female has 
sued to recover damages for injuries resulting from an act of 
consensual sexual intercourse in violation of a state statutory rape 
law.36 In holding that consent to the illicit sexual act is no defense, 
courts have considered the plaintiffs inability to knowingly consent to 
be an irrebuttable presumption that cannot be overcome by proof that 
the plaintiff knew the nature and consequences of her actions.37

36. See, e.g., Herman v. Turner, 117 Kan. 733, 733-34, 232 P. 864, 864 (1925) (age of consent 
statute designed to protect minor female from lack of experience and judgment; consent does 
not bar action for battery); Bishop v. Liston, 112 Neb. 559, 562-63, 199 N.W. 825, 827 (1924) 
(consent does not bar action for statutory rape because minor females lack ability to 
comprehend nature of immoral and unlawful act); Robinson v. Moore, 408 S.W.2d 582, 583 
(Tex. Ct. App. 1966) (consent no defense to civil action for seduction if plaintiff is minor female 
because she must be protected from her immaturity of judgment).

37. See Stone v. Bang, 153 Miss. 892, 901-02, 122 So. 95, 97 (1929) (16-year-old girl who 
initially rebuffed defendant’s sexual advances but yielded after he promised her rewards 
incapable of valid consent). But see Barton v. Bee Line, Inc., 238 App. Div. 501, 502, 265 N.Y.S. 
284, 285 (1933) (consent bars civil action for statutory rape if plaintiff knew the nature and 
quality of her act; society adequately protected by criminal sanctions); cf. Aadland v. Flynn, 27 
Misc. 2d 833, 837-38, 211 N.Y.S.2d 221, 225 (Sup. Ct. 1961) (common law action of seduction 
abolished by statute regardless of victim’s age; plaintiff’s infancy does not create cause of action 
not otherwise present and consent bars action for debauchery).

38. See Galvin v. Jennings, 289 F.2d 15, 17-19 (3d Cir. 1961) (contributory negligence of 
intoxicated plaintiff in accepting illegally offered alcoholic drinks does not relieve vendor of 
liability for resulting injuries to plaintiff); Soronen v. Olde Milford Inn, Inc., 46 N.J. 582,592,218 
A.2d 630, 636 (1966) (tavern owner held civilly liable for injuries proximately resulting to patron 
from illegal sale; accountability not diluted by fault of patron); Majors v. Brodhead Hotel, 416 Pa. 
265, 269, 205 A.2d 873,876 (1965) (statute prohibiting sale of alcoholic beverages to intoxicated 
individuals imposes liability on vendor for resulting injuries regardless of whether injured person 
was innocently intoxicated or consciously reduced himself to state of intoxication). But see Randall 
v. Village of Excelsior, 258 Minn. 81,83,103 N.W. 2d 131, 133 (1961) (voluntary intoxication bars 
recovery); Ramsey v. Anctil, 106 N.H. 375, 377, 211 A.2d 900, 901 (1965) (defense of contribu
tory negligence available to vendor).

39. See Hollerud v. Malamis, 20 Mich. App. 748, 759-60, 174 N.W.2d 626,633 (1969) (dictum) 
(action of intoxicated person in consuming liquor is valid consent despite statutory violation, 
unless plaintiff was intoxicated to point of helplessness).

A mental infirmity also may affect a plaintiff’s competence to 
consent. An intoxicated person may, therefore, be entitled to sue the 
vendor who illegally supplied him with liquor for resulting injuries, 
even though the plaintiff voluntarily acquiesced in the vendor’s illegal 
act of selling liquor to him.38 Some jurisdictions require that the 
plaintiff show he was so intoxicated that he was unable to understand 
the possible consequences of further consumption.39 Inability to 
comprehend the consequences of consensual illegal conduct may also 
result from an excited or distraught mental condition, and, thus, some 
courts have indicated that an agitated state of mind also may affect an 
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individual’s ability to knowingly consent. 40 Neither is consent a valid 
defense to an act committed outside the scope of the consent.41 Thus, 
the use of excessive or uncontemplated force in mutual combat cases 
may prevent a defendant from relying upon the doctrine of volenti non 
fit injuria in an action for damages resulting from an illegal fight.42 
Although the question of how far the consent of a party extends is 
usually a factual issue, it is generally recognized that consent to a 
particular bodily invasion does not protect a defendant from liability 
for negligent acts that cause further injury. The majority of the courts 
have adopted this principle in illegal abortion cases and have held that 
consent to an illegal abortion does not constitute consent to negligent 
performance of the operation or to negligent treatment following the 
operation.43 In Androws v. Coulter,44 a wrongful death action instituted 

40. See Gaines v. Wolcott, 119 Ga. App. 313, 318,167 S.E.2d366,370 (1969) (jury entitled to 
consider plaintiffs minority, lack of education, and distraught emotional state in determining 
validity of consent to illegal abortion); Hart v. Geysel, 159 Wash. 632, 634-35, 294 P. 570, 571-72 
(1930) (en banc) (even though damages recoverable if participants fight in anger, participant in 
illegal prize fight has no right to recover damages for resulting injuries).

41. See Mohr v. Williams, 95 Minn. 261, 268-70, 104 N.W. 12, 14-15 (1905) (consent given to 
surgeon to operate on right ear does not constitute valid consent to operate on left ear).

42. See Fitzgerald v. Cavin, 110 Mass. 153, 154 (1872) (consent to wrestling match no bar to 
action by plaintiff who was seriously injured when defendant squeezed plaintiff’s testicles); Teolis 
v. Moscatelli, 44 R.I. 494, 494, 119 A. 161, 162 (1923) (plaintiff’s agreement to fight did not 
relieve defendant of liability for stabbing plaintiff with knife; in any event, agreement to breach 
peace void).

43. See, e.g., Joy v. Brown, 173 Kan. 833, 840, 252 P.2d 889, 893 (1953) (Wedell, J., 
concurring) (consent does not protect abortionist who performed operation negligently and failed 
to give patient proper care following operation); Milliken v. Heddesheimer, 110 Ohio St. 381,391, 
144 N.E. 264, 267 (1928) (allegation of malpractice in failing to care for patient following abortion 
establishes valid cause of action); Androws v. Coulter, 163 Wash. 429, 431-32, 1 P.2d 320, 321 
(1931) (abortionist’s abandonment of patient following abortion, knowing her life was in danger, 
establishes cause of action).

A substantial number of courts have refused to allow recovery for injuries resulting from illegal 
abortions even if negligence is proven, but these courts appear to base their decisions on the 
doctrine that one may not profit from an illegal act rather than on the extension of the plaintiff’s 
consent to encompass the defendant’s negligent acts.See Nash v. Meyer, 54 Idaho 283,294-96,31 
P.2d 273, 277-78 (1934) (discussing cases that allow or deny recovery to consenting abortion 
victim); Castronovo v. Murawsky, 3 Ill. App. 2d 168, 176-77, 120 N.E.2d 871, 874-75 (1954) 
(reviewing theory that courts should not aid wrongdoers). See generally notes 60-90 infra and 
accompanying text. At least one court, however, has directly held that the maxim volenti non fit 
injuria applies even to negligent acts and will bar recovery. See Sayadoff v. Warda, 125 Cal. App. 
2d 626, 631, 271 P.2d 140, 143 (1954) (action against plaintiff’s paramour who arranged for 
plaintiff to undergo several illegal abortions that were negligently performed and resulted in 
serious injuries). The court in Sayadoff rejected the Restatement approach, which limits denial of 
recovery to abortions skillfully performed, reasoning that it is unwise to set up standards of skill 
for illegal endeavors. Id. at 631, 271 P.2d at 143. Contra, Gaines v. Wolcott, 119 Ga. App. 313, 
316, 167 S.E.2d 366, 369 (1969) (chiropractor who performs illegal abortions must exercise 
reasonable degree of care and skill required of surgeon); Restatement of Torts §60 (1934) 
(abortionist not liable if operation skillfully performed).

44. 163 Wash. 429, 1 P.2d 320 (1931).
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by the administratrix of a decedent’s estate, the plaintiff alleged that 
the defendant performed an illegal abortion on the deceased in such a 
negligent manner that septicemia resulted.45 After the defendant 
became aware of the woman’s condition, he refused to give her any 
further treatment and failed to disclose her condition to her family.46 
The Supreme Court of Washington acknowledged that consent to an 
illegal act generally bars recovery under state law, but nevertheless 
held that an abortionist’s failure to properly care for a patient 
following an illegal abortion and his knowing abandonment of a 
patient whose life was in danger established a cause of action.47 
Because a patient undergoing an abortion consents only to the careful 
performance of the operation, negligent treatment and care is beyond 
the scope of the consent and the volenti non fit injuria doctrine does 
not bar recovery.48

45. Id. at 430, 1 P.2d at 320-21.
46. Id.
41. Id. at 431-32, 1 P.2d at 321.
48. See Joy v. Brown, 173 Kan. 833, 840, 252 P.2d 889, 893 (1951) (Wedell, J., concurring) 

(consent to illegal abortion does not constitute consent to perform operation in negligent manner).
49. See Martin v. Hardesty, 91 Ind. App. 239, 242-43, 163 N.E. 610, 611 (1928) (individuals 

may not agree to suffer injury because of state’s interest in protecting life and health of its 
citizens); Joy v. Brown, 173 Kan. 833, 839, 252 P.2d 889, 892 (1951) (no person may validly 
consent to felonious act to produce abortion); Morris v. Miller, 83 Neb. 218, 223, 119 N.W. 458, 
460 (1909) (sustaining lower court instruction that agreement in violation of state law is void).

50. See Martin v. Hardesty, 91 Ind. App. 239, 242, 163 N.E. 610, 611 (1928) (wrongful death 
action; consent to battery threatens state interests of preserving public peace and well-being of 
citizens and is therefore invalid); Joy v. Brown, 173 Kan. 833, 839-40, 252 P.2d 889, 892 (1951) 
(no person may validly consent to act that endangers human life); Hart v. Geysel, 159 Wash. 632, 
639,294 P. 570, 573 (1930) (en banc) (Holcomb, J., with Fullerton, J.,dissenting) (there can be no 
lawful consent to mutual combat made illegal by statute) (quoting 1T. Cooley.LawofTorts 283 
Oded. 1906)). See also State v. Fransua, 85 N.M. 173,174, 510 P.2d 106,107 (1973) (whether or 
not victim of aggravated battery consented to injury, public has overriding interest in protecting 
persons of citizens and preventing breach of peace; consent will not relieve defendant from 
criminal liability); People v. Lenti, 46 Misc. 2d 682, 685, 260 N.Y.S. 2d 284, 287 (Nassau County 
Ct. 1965) (consent of fraternity pledges does not bar criminal prosecution of those who illegally 
hazed them because public’s conscience and morals shocked); State v. Bass, 255 N.C. 42,50, 120 
S.E.2d 580, 586 (1961) (consent no defense to criminal act of mayhem); Annot., 58 A.L.R. 3d 662, 
664-66 (1974) (consent no defense to battery action if injury violates public policy).

Although the general rule in criminal cases is that consent is not a defense to a battery, certain 
crimes are defined in terms of the victim’s lack of consent; as to these, the consent of the victim is 

The courts of several jurisdictions have held that consent to an 
illegal act likely to result in serious injuries or a breach of the peace is 
per se void because private parties have no legal capacity to agree to 
violate the law.49 The rationale of many of these decisions seems to be 
grounded upon the same consideration that renders consent an 
ineffective defense in most criminal prosecutions—that an illegal act 
is a wrong affecting the general public and consequently cannot be 
licensed by private individuals.50 The Ohio Supreme Court applied 
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this reasoning in Milliken v. Heddesheimer,51 in which the plaintiff’s 
decedent died as a result of an illegal abortion performed by the 
defendant. The court held that the consent of the victim is not a valid 
defense if the public peace or the health pf a citizen is involved,52 and 
that the court cannot except the defendant from facing the 
consequences of an act that takes the life of a fetus and necessarily 
endangers the life of the mother.53 This refusal to enforce agreements 
that harm the protected interests of the state can be applied to tort 
actions as well as criminal prosecutions.

obviously a bar to prosecution. W. LaFave & A. Scott.supra note 22, §57, at 408; see State v. 
Bradley, 72 Ariz. 16,19,230P.2d 216,218 (1951) (instruction that to convict defendant jury must 
find that rape victim did everything possible to prevent rape held proper).

51. 110 Ohio St. 381, 144 N.E. 264 (1928).
52. Id. at 387, 144 N.E. at 266.
53. Id. at 390, 144 N.E. at 267.
54. See Martin v. Hardesty, 91 Ind. App. 239, 242, 163 N.E. 610, 611 (1929) (no person may 

enter into agreement to sacrifice his life or to suffer injury; consent to illegal abortion invalid); 
Morris v. Miller, 83 Neb. 218, 223, 119 N.W. 458, 460 (1909) (agreement to fight in breach of 
peace void); Hart v. Geysel, 159 Wash. 632, 640, 294 P. 570, 573 (1930) (en banc) (Halcomb, J., 
with Fullerton, J., dissenting) (state does not permit individuals to deal on contract basis with 
public peace; consent to mutual combat invalid) (quoting 1 T. Cooley.Law ofTorts 283 (3ded. 
1906)).

55. See, e.g., Campbell v. Gullo, 142 La. 1082,1086, 78 So. 124,125 (1918) (lease of house for 
purpose of prostitution void; courts will not lend aid to enforce contract having illegal purpose); 
Baxter v. Wilburn, 172 Md. 160, 162, 190 A. 773, 774 (1937) (contract based on consideration of 
illicit sexual intercourse or furnishing opportunity for unlawful cohabitation void); Holland v. 
Sheehan, 108 Minn. 362, 364, 122 N.W. 1, 2 (1909) (illegal client solicitation agreement between 
lawyer and layman invalid; illegality vitiates contracts in violation of statute, express rules of 
common law, or public policy). See generally 6A A. Corbin. Contracts §§1373-1375, 1476 
(1962); Restatement of Contracts §§512, 580, 589, 591 (1932).

56. 83 Neb. 218, 119 N.W. 458 (1909).
57. Id. at 219-20, 119 N.W. at 458.

Courts also have found consent void by analogizing to contract law. 
This approach considers the state to be a party to the tort suit; in 
order to protect its own interests, the state does not allow the 
individual parties to contract in a manner affecting the public good.54 
This position is consistent with the refusal of contract law to recognize 
the validity of contracts that have illegal consideration as a basis.55 
Under this analysis, consent to an illegal act creates a bilateral 
contract in which one party promises to commit the illegal act in 
exchange for the other party’s promise to submit to, or in some cases 
pay for, the unlawful conduct. Because the consideration and the 
subject matter of the agreement are unlawful, courts should declare 
the consent void as against public policy. This approach was adopted 
by the Nebraska Supreme Court in Morris v. Miller,56 in which the 
plaintiff was seriously injured during a fight with the defendant.57 In 
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permitting the plaintiff to recover for his injuries notwithstanding his 
consent to engage in the melee, the court stated that the law does not 
recognize the validity of an agreement by which an individual assents 
to be beaten, just as it does not recognize the validity of a contract to 
part with one’s liberty and become the slave of another.58 Both 
agreements are void because they inflict harm upon the state and, 
consequently, the tort plaintiff is not barred from recovery.59

58. Id. at 223, 119 N.W. at 460 (quoting Barholt v. Wright, 45 Ohio St. 177, 179, 12N.E. 185, 
186 (1887)).

59. Id.
60. The doctrine of ex turpe causa non oritur actio is the complement of another common law 

doctrine, in pari delicto melior est conditio defendentis, which states that if both parties to a law 
suit are equally at fault, the defendant should prevail. See Edison v. Maddox, 195 Ga. 641, 643, 24 
S.E.2d 895, 897 (1943) (courts of equity act upon both doctrines constantly; doctrines are 
complementary) (quoting Fouche v. Brower, 74 Ga. 251, 267 (1884)).

61. See Castronovo v. Murawsky, 3 DI. App. 2d 168,176-77,120N.E.2d 871,874-75 (1954) (ex 
turpe causa doctrine prevents recovery in cause of action based upon immoral act such as 
abortion); Szadiwicz v. Cantor, 251 Mass. 518, 520, 154 N.E. 251, 252 (1926) (same). 
Occasionally, the common law doctrine of ex turpe causa gives way to the overriding policy of a 
controlling statute. See Kraus v. Schroeder, 105 Neb. 809, 810, 182 N.W. 364, 365 (1921) (state 
liquor control act imposing liability on saloon keeper who sells drinks to intoxicated customer 
overrides rule that one may not take advantage of own wrong).

This analysis of the application of the volenti non fit injuria doctrine 
indicates the very limited utility of the doctrine in the context of illegal 
conduct. Many courts analogizing to criminal or contract law have 
held that the illegality renders the doctrine inapplicable. Other courts, 
while conceding the applicability of the doctrine, have expanded the 
traditional limitations on the consent defense in order to allow the 
party injured as a result of consensual illegal conduct to recover. 
Thus, the doctrine of volenti non fit injuria constitutes a very weak 
obstacle to recovery in a suit arising from the illegal actions of the 
defendant.

THE EX TURPE CAUSA DOCTRINE

Once the courts have determined that the consent defense is 
inapplicable to consensual illegal conduct resulting in serious injuries, 
they still must confront the more formidable tort doctrine of ex turpe 
causa non oritur actio—“no cause of action arises from the plaintiffs 
wrong.”60 Courts have denied recovery under the ex turpe causa 
doctrine when the plaintiff and the defendant engaged in consensual 
illegal conduct resulting in injury to the plaintiff.61 The doctrine seeks 
to protect the integrity of the courts by refusing to aid those whose 
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claims arise from a violation of the law.62 It implicitly expresses a 
deterrence or punishment function as well, because it causes the 
plaintiff to suffer the consequences of his disregard of the law by 
denying him legal redress.63

62. See Olmstead v. United States, 277 U.S. 438, 484 (1928) (Brandéis, J., dissenting) 
(dictum) (recovery denied if based on same transaction in which defendant committed wrong in 
order to promote confidence in administration of justice and to preserve judicial process from 
contamination).

63. See Gilmore v. Fuller, 198 Ill. 130,139, 65 N.E. 84,86 (1902) (courts will not assist parties 
who violate the law by relieving them of consequences of their illegal acts).

64. 1 Cowper’s Reports 341, 98 Eng. Rep. 1120 (1775). The basis for the cause of action in 
Holman was a sale of tea made in Scotland. The court held that it was no defense to the plaintiff’s 
claim for the purchase price of the tea that the vendor may have known that the purchaser 
intended to illegally smuggle the merchandise into England. The court considered the vendor’s 
knowledge of the purchaser’s intentions irrelevant, because the transaction was completed in 
Scotland and, thus, all aspects of the transaction were legal at the time and place of the sale.Zd. at 
344, 98 Eng. Rep. at 1121-22.

65. Id. at 343, 98 Eng. Rep. at 1121.
66. Id.
67. Id.
68. Courts continue to apply the ex turpe causa doctrine to contract actions. See Martineau v. 

Gresser, 182 N.E.2d 48, 57 (Ohio C.P. Clinton County 1962) (action on real estate contract 
dismissed because plaintiff engaged in illegal practice of law).

69. See Smith supra note 7, at 271-72 (depriving plaintiff of right of action has effect of 
increasing penalty without examining whether policy best served by adding such deterrent). In 
England, the doctrine does not appear to have had much, if any, acceptance in the field of tort law. 
Id. at 272.

70. See id. (only if plaintiff’s wrongful act increases risk of injury and has causal relation to harm 
suffered does plaintiff’s conduct acquire meaning in terms of fault).

The doctrine of ex turpe causa non oritur actio was first announced 
by Lord Mansfield in 1775 as dictum in Holman v. Johnson.6* 
Although upholding the particular contract at issue in the case, the 
court stated that if the contract were found to be illegal or immoral the 
courts would not assist the plaintiff by allowing recovery.65 The 
opinion indicates a certain degree of reluctance in announcing such a 
rule by recognizing that the rule benefits the wrongdoing defendant 
“contrary to real justice.”66 Nonetheless, the court believed the ex 
turpe causa principle to be required, not for the defendant’s benefit, 
but because the plaintiff has no right to assistance from the courts if 
he violates the law.67

Despite its contract origins,68 many American courts have extended 
the principle of ex turpe causa to tort actions. The appropriateness of 
such application, however, is questionable.69 In a tort suit, the 
plaintiff’s illegal act has virtually no effect upon the defendant’s fault, 
which is the source of the liability. The illegal conduct of the plaintiff 
acquires meaning in terms of fault only when a statute that is violated 
establishes a standard of care.70
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Even assuming that the ex turpe causa doctrine has a valid place in 
tort law, limitations exist that restrict its applicability. Courts have 
held, for example, that the plaintiff’s wrong cannot serve to deny 
recovery to a member of a class protected by a criminal statute.71 
Many criminal statutes are intended to protect certain individuals 
from their inability to exercise self-protection and, consequently, 
members of the class cannot be considered to be criminally at fault.72 
Thus, the ex turpe causa doctrine generally does not bar a minor 
female who has willingly agreed to engage in an illicit sexual act from 
recovering for injuries sustained as a result of that act, because rape 
statutes fixing the age of consent are intended to protect young girls 
from their own immaturity of judgment.73 A criminal statute may, 
however, create a protected class regardless of the victim’s ability to 
protect himself because of certain state interests such as the 
protection of health and safety.74

71. See Galvin v. Jennings, 289 F.2d 15, 17-18 (3d Cir. 1961) (New Jersey alcoholic beverage 
control regulation intended to protect minors and drunks; recovery permitted for injuries 
resulting from illegal sale); Hudson v. Craft, 33 Cal. 2d 654,657,204 P.2d 1,4 (1949) (provision of 
California penal code intended to protect safety of amateur boxers; recovery by combatants 
permitted for injuries resulting from illegal prize fight); Gaines v. Wolcott, 119 Ga. App. 313, 317, 
167 S.E.2d 366, 369-70 (1969) (anti-abortion statute intended to protect life and health of mother 
and fetus; consent does not bar recovery for injuries from illegal abortion); Robinson v. Moore, 
408 S.W.2d 582, 583 (Tex. Ct. App. 1966) (minor female within protected class of statutory rape 
law may sue in tort for injuries resulting from illicit sexual relations regardless of consent); 
RESTATEMENT OF TORTS § 61 (1934) (assent of person within protected class is not valid consent; 
victim unable to appreciate consequences of invasion).

72. See Hudson v. Craft, 33 Cal. 2d 654,657-59,204 P.2d 1,3-4 (1949) (state law’s chief goal is 
to protect amateur boxers from inability to appreciate consequences of their actions); Majors v. 
Brodhead Hotel, 416 Pa. 265, 268-69, 205 A.2d 873, 875-76 (1965) Qiquor control statute 
intended to protect interests of patron from inability to exercise self-protective care).

73. Robinson v. Moore, 408 S.W.2d 582, 583 (Tex. Ct. App. 1966); Restatement of Torts, 
Explanatory Notes §892, comment e at 490 (1934).

74. See Joy v. Brown, 173 Kan. 833, 839, 252 P.2d 889, 892 (1953) (statute prohibiting 
abortion intended to protect life of unborn child and mother; state has vital interest therein).

75. See Randall v. Village of Excelsior, 258 Minn. 81, 83, 103 N.W.2d 131, 133 (1960) (under 
state negligence statute only innocent third party injured by intoxicated person entitled to relief); 
Ramsey v. Anctil, 106 N.H. 375, 377, 211 A.2d 900, 901-02 (1965) (although intoxicated person 
needs more protection than sober one, no legislative purpose to exclude contributory negligence 
as defense).

Although the protected class is clearly defined in cases such as 
statutory rape, in other areas courts often disagree about the scope of 
the class. For example, while some courts have held that statutes 
prohibiting the sale of alcoholic beverages to minors and intoxicated 
persons are intended to protect only innocent third parties from 
injury,75 other courts have included the underaged or intoxicated 
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purchaser within the protected class.76 77 Similarly, prior to the Supreme 
Court’s decision in Roe v. Wade11 upholding a woman’s constitutional 
right to an abortion,78 the courts of the various jurisdictions disagreed 
whether state abortion statutes were intended to protect the health 
and safety of the mother as well as that of the fetus. The majority of 
courts held that the statutes were passed solely for the protection of 
the unborn fetus and thus represented society’s interest.79 A few 
courts, however, reasoned that the unsanitary and unprofessional 
conditions under which illegal operations were performed warranted 
legal protection for the pregnant woman.80 Although this reasoning 
may have been valid when the abortion statutes were originally passed 
and the operation was hazardous because of the state of medical 
knowledge, its applicability seemed increasingly strained as medical 
procedures became more sophisticated. In addition, it ignores the fact 
that the abortion legislation itself contributed to the danger by 
preventing pregnant women who desired abortions from gaining 
access to sanitary hospital facilities and reputable physicians. Such 
contorted reasoning illustrates the judicial reluctance to apply the ex 
turpe causa doctrine and deny recovery to severely injured victims of 
illegal enterprises.81

76. See Galvin v. Jennings, 289 F.2d 15, 18-19 (3d Cir. 1961) (liquor control regulations 
intended to protect intoxicated patron from his own incompetence); Majors v. Brodhead Hotel, 
416 Pa. 265, 268-69, 205 A.2d 873, 875-76 (1965) (liquor statute intended to protect both those 
who innocently become intoxicated and those who consciously become intoxicated).

77. 410 U.S. 113 (1973).
78. Id. at 153-54.
79. Nash v. Meyer, 54 Idaho 283,292,31 P.2d 273,276 (1934); Miller v. Bennett, 190 Va. 162, 

169, 56 S.E.2d 217, 221 (1949).
80. See Gaines v. Wolcott, 119 Ga. App. 313, 317, 167 S.E. 2d 366, 369 (1969) (protection of 

pregnant women is equally valid and important a purpose of abortion statute as protection of 
unborn child and society); Joy v. Brown, 173 Kan. 833, 839, 252 P.2d 889, 892 (1953) (state has 
vital interest in protecting life of mother).

81. See Gaines v. Wolcott, 119 Ga. App. 313,317,167 S.E.2d 366,369 (1969) (due to appalling 
and unsanitary conditions law will extend protection to one who submits to abortion; participation 
in illegal or immoral act will not bar action). A few courts have barred recovery notwithstanding 
their findings that the injured plaintiffs were within the protected class. See Barton v. Bee Line, 
Inc., 238 App. Div. 501, 502-03, 265 N.Y.S. 284, 285 (1933) (although purpose of statutory rape 
law is to protect minor females, such females should not be rewarded for indiscretions); cf. Hunter 
v. Wheate, 289 F. 604, 606 (D.C. Cir. 1923) (although woman who undergoes illegal abortion is 
considered victim, her immoral act bars recovery).

82. See Holman v. Johnson, 1 Cowper’s Reports 341, 343, 98 Eng. Rep. 1120, 1121 (1775) (if 
both parties are equally at fault, defendant prevails).

83. Smith, supra note 7, at 272; see Eidson v. Maddox, 195 Ga. 641, 643, 24 S.E.2d 895, 897 
(1943) (if fault of one party overbalances other party’s fault, ex turpe causa doctrine becomes 
inapplicable).

In determining the applicability of the ex turpe causa doctrine the 
court should weigh the relative culpabilities of the parties;82 recovery 
should not be denied merely because the plaintiff is equally at fault.83 
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It is important, therefore, to determine whether the plaintiff in a tort 
suit arising from criminal conduct is himself criminally liable for the 
act to which he consented and, if so, to what degree he is liable. 
Although some courts have refused to compare the criminal 
culpability of the defendant with that of the plaintiff,84 others have 
made such comparisons and permitted the plaintiff to recover if he 
was not criminally liable for the illegal act to which he consented.85 No 
cases have reached the question whether the ex turpe causa doctrine is 
inapplicable if the defendant was guilty of a felony but the plaintiff 
was guilty only of a misdemeanor. This would be a proper result 
because the felony-misdemeanor distinction is a legislative determi
nation that felons and misdemeanants are not equally culpable. Thus, 
even if the ex turpe causa doctrine were properly applied, it would be 
severely limited by the equality-of-fault requirement. Unfortunately, 
courts have ignored this requirement; one court has gone so far as to 
hold that the plaintiff’s moral culpability is itself sufficient to deny 
recovery.86

84. See Miller v. Bennett, 190 Va. 162, 168, 56 S.E.2d 217, 220 (1949) (whether woman who 
underwent abortion is criminally liable as an accomplice is immaterial in civil action to recover 
damages).

85. See Gaines v. Wolcott, 119 Ga. App. 313, 314-15,167 S.E.2d 366, 368 (1969) (under state 
law, woman who submits to abortion not criminally culpable; recovery therefore permitted).

86. See Hunter v. Wheate, 289 F. 604, 606 (D.C. Cir. 1923) (although woman who submits to 
abortion regarded as victim for purposes of penal statute, she may not base her cause of action 
upon immoral act).

87. See Gaines v. Wolcott, 119 Ga. App. 313, 315-16, 167 S.E. 2d 366, 368 (1969) (plaintiff’s 
participation in illegal abortion was not contributing cause of injuries caused by abortionist’s 
negligence; recovery not barred); Andrews v. Coulter, 163 Wash. 429, 432,1 P.2d 320,321 (1931) 
(although generally courts will not aid either party in litigation arising from illegality, failure to care 
for patient following abortion constitutes valid cause of action). See also Fridman, The 
Wrongdoing Plaintiff, 18 McGill L.J. 276, 304-05 (1972) (under Canadian common law mere 
criminality does not deprive tort plaintiff of cause of action).

88. 277 U.S. 438 (1928).

Courts have further restricted the application of the ex turpe causa 
doctrine to those plaintiffs who have violated the law in connection 
with the very transaction for which relief is sought.87 88 The statement of 
Justice Brandeis in his famous dissent in Olmstead v. United States™ 
applies here:

The door of a court is not barred because the plaintiff has 
committed a crime. The confirmed criminal is as much 
entitled to redress as his most virtuous fellow citizen; no 
record of crime, however long, makes one an outlaw. The 
court’s aid is denied only when he who seeks it has violated 
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the law in connection with the very transaction as to which 
he seeks legal redress.89

89. Id. at 484 (Brandeis, J., dissenting).
90. Andrews v. Coulter, 163 Wash. 429, 431-32, 1 P.2d 320, 321 (1931).
91. See Szadiwicz v. Cantor, 257 Mass. 518, 520,154 N.E. 251, 252 (1926) (because of public 

policy considerations, court will not aid one who founds action on illegal abortion); Green, Tort 
Law Public Law in Disguise, 38 TexasL. Rev.1, 1-3 (1959) (interests of public policy should weigh 
most heavily in determination of every law suit, overshadowing both legal doctrine and facts of 
particular case).

92. Compare Soronen v. Olde Milford Inn, Inc., 46 N.J. 582, 589, 218 A.2d 630, 634 (1966) 
(permitting injured patron to recover likely to increase diligence of liquor vendor) with Sayadoff v. 
Warda, 125 Cal. App. 2d 626, 631, 271 P.2d 140, 143 (1954) (highly doubtful that permitting 
injured patient of illegal abortion to recover damages will increase deterrence; such rule may 
encourage submission to abortions).

It has been suggested that additional deterrence over and above that provided by the criminal 
law is unnecessary. See Bohlen, supra note 6, at 830 (unless criminal law is inefficiently 
administered or unless penalties imposed are insufficient deterrents, there is no need to allow civil 
remedy to consenting victims). The more realistic view, however, is to recognize that additional 
deterrence of criminal activities is needed to aid in the administration of criminal justice. See 
Morris, supra note 31, at 1196 (many criminals go unapprehended and penalties fixed in advance 
are not always effective means of punishment); cf. 1 T. STREET.supra note 10, at 478 (concept of 
punishment still holds ground in administration of civil justice because common law did not put 
theory before practical needs).

Consistent with this limitation, even those jurisdictions in which the 
ex turpe causa doctrine prevents a woman from bringing a tort suit to 
recover damages for injuries directly caused by an illegal abortion 
allow recovery for any injuries that resulted from negligent post
operative care.90 Although the majority of courts and commentators 
agree with this result, the rationale does not seem to support the 
distinction that is made. If a wrongdoing plaintiff, although criminally 
liable, is not viewed as an outlaw deprived of all civil rights, there is no 
logical reason to deny civil recovery for a violation of law that directly 
resulted in his injury and to permit civil recovery when the plaintiffs 
illegal conduct is only collaterally associated with the injury
producing event. The courts should reject the notion that those who 
have violated the criminal law may be deprived of their right to be 
fully protected by the law of torts.

Public Policy Favoring Recovery

Certain public policy considerations should be the determinative 
factors in suits arising out of consensual illegal conduct.91 The most 
significant of these considerations is whether a rule permitting 
recovery in such cases will more effectively deter illegal conduct than 
a rule denying relief completely.92 In order to determine the deterrent 
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value of a legal rule permitting recovery, two factors must be 
analyzed: the states of mind of the respective parties and the 
likelihood that each party will know the legal consequences of his 
actions.

The differing results reached by those courts that have focused 
upon the deterrence issue in determining whether to permit recovery 
may be explained by the manner in which they apply these two 
factors. Those courts denying recovery tend to focus not upon the 
potential defendants who might be deterred by the knowledge that 
plaintiffs would have a cause of action against them, but upon the 
plaintiffs who would be encouraged to engage in illegal acts by the 
prospect of financial remuneration.93 In contrast, those courts 
permitting recovery have focused upon the effect such a rule would 
have on those most likely to be deterred—the professional offeror of 
illegal services.94 Because such individuals are often professionally 
involved in these criminal activities or in related legal endeavors, such 
as the legitimate practice of medicine or the legal sale of alcoholic 
beverages, they are more likely to know the extent of their civil 
liability than is the layman who engages in a single illegal action, often 
as a result of circumstance rather than design.95 The increased risk 
that those who offer illegal services may be exposed to the public by 
means of a civil action may also enhance the deterrent effect that 
would result from permitting the wrongdoing plaintiff to recover 
damages.96 The possibility of monetary compensation from a 
successful tort suit may provide an incentive to disclose illegal 
transactions sufficient to offset the fear of social disapproval and 
embarrassment.97 Because consensual illegal transactions are partic
ularly difficult to detect, the public exposure of these crimes through 

93. See, e.g., Sayadoff v. Warda, 125 Cal. App. 2d 626, 631, 271 P.2d 140, 143 (1954) 
(permitting recovery for injuries incurred during illegal abortions might encourage women to 
submit to such operations); Nash v. Meyer, 54 Idaho 283, 296, 31 P.2d 273, 278 (1934) (same); 
Barton v. Bee Line, Inc., 238 App. Div. 501,502-03,265 N.Y.S. 284,285 (1933) (permitting minor 
female who consents to sexual act to recover would frustrate purpose of statutory rape law by 
providing material return for her illegality).

94. See Gaines v. Wolcott, 119 Ga. App. 313,319,167 S.E.2d 366,371 (1969) (abortionists will 
be deterred from practicing illegal trade by possibility of civil liability); Smith,supra note 7, at 274 
(abortionist will be deterred if subject to suit because he knows that civil action will be attended by 
publicity and disciplinary action by medical profession).

95. See Smith, supra note 7, at 274 (physician performing illegal abortion more likely to know 
extent of civil liability that attaches to professional conduct than patient).

96. See Gaines v. Wolcott, 119 Ga. App. 313, 319, 167 S.E.2d 366, 371 (1969) (discovery of 
abortionist’s crimes facilitated by allowing recovery); Note, Consent and Civil Liability for Illegal 
Abortions, 45 III. L. Rev. 395, 398 n.22 (1950) (same).

97. Bohlen, supra note 6, at 832. The same financial stimulus that may lead to disclosure has 
been denounced by some courts as an incentive to participate in the illegal conduct or as a means 
of extorting money from putative defendants with threats that a civil action will be brought if the 
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civil actions would facilitate considerably the prosecution of those 
responsible for providing these illegal services. This would be an 
especially persuasive argument if the plaintiff were severely injured 
and thus potentially entitled to recover a large monetary judgment.

The courts that permit tort recovery have emphasized the 
importance not only of promoting deterrence, but also of furthering 
the state’s general policy of protecting its citizens. The concept that 
the state has an interest in guarding the life and person of an 
individual is well established in both tort98 and criminal law.99 This 
interest is threefold. First, when an individual suffers serious injuries 
that result in the permanent or temporary loss of earning ability, the 
state is deprived of that citizen’s services and tax revenues.100 
Secondly, the injured party and his dependants may become public 
charges, requiring the state to expend its resources to provide for 
them.101 A rule of law that permits the injured party to recover would 
force the individual who caused the injury, rather than the state, to 
bear the financial burden. Finally, the state may have a particularized 

demands are not met. See Barton v. Bee Line, Inc., 238 App. Div. 501, 502-03, 265 N.Y.S. 284, 
285 (1933) (permitting recovery for damages arising from consensual sexual acts with minors 
would encourage females to become seducers in order to reap material gains); Aadland v. Flynn, 
27 Misc. 2d 833, 837, 211 N.Y.S.2d 221, 224 (Sup. Ct. 1961) (remedy for seduction abolished 
because it has served as a vehicle for unscrupulous persons to reap unjust enrichment); 7 
Fordham L. Rev. 274, 275 (1938) (permitting recovery in statutory rape cases might lead to 
extortion). These objections ignore the fact that the threat of filing criminal charges may be used 
just as effectively to extort money as the threat of a civil action ¡therefore, permitting recovery in a 
civil case does not increase the danger of extortion. Robinson v. Moore, 408 S.W.2d 582, 584 
(Tex. Ct. App. 1966). Furthermore, the argument that allowing recovery for injuries resulting from 
consensual illegal acts will encourage participation in those acts assumes that a person will risk 
serious and even fatal injury in order to recover pecuniary compensation. See Smith, supra note 7, 
at 274 (encouragement argument assumes woman will become pregnant in order to undergo illegal 
abortion and hold surgeon liable).

98. See, e.g., Martin v. Hardesty, 91 Ind. App. 239, 242, 163 N.E. 610, 611 (1929) (illegal 
abortion); Milliken v. Heddesheimer, 110 Ohio St. 381, 387, 144 N.E. 264, 266 (1928) (illegal 
abortion); Hart v. Geysel, 159 Wash. 632, 639-41, 294 P. 570, 573 (1930) (Holcomb, J., with 
Fullerton, J., dissenting) (prize fight). But see Sayadoff v. Warda, 125 Cal. App. 2d 626, 632, 271 
P.2d 140, 143-44 (1954) (if one submits voluntarily to illegal act, state’s interest in individual’s 
health becomes remote).

99. See State v. Bass, 255 N.C. 42, 50, 120 S.E.2d 580, 586 (1961) (consent of victim to 
mayhem no defense because of government’s deep concern for health of its citizens).

100. At common law, serious assaults such as mayhem were considered criminal offenses 
because they deprived the King of his subject’s assistance in defending the country. Id. at 45,120 
S.E.2d at 582 (quoting 4 W. Blackstone, Commentaries *205-06). Today, such injuries may 
result in a temporary or permanent decrease in earning power, thereby depriving the government 
of maximum tax revenues.

101. See id. at 50, 120 S.E.2d at 586 (government concerned that individuals wounded in 
consensual crimes not become public charges). But see Sayadoff v. Warda, 125 Cal. App. 2d 626, 
632, 271 P.2d 140, 143-44 (1954) (highly speculative to assume person injured in consensual 
crime will become public charge).
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interest in exercising protective care over certain categories of 
persons.102 The wrongful nature of assaults upon individuals included 
within these protected classes cannot be vitiated by private 
agreements,103 because a violation of state policy wrongs the state 
itself.

102. See Hudson v. Craft, 33 Cal. 2d 654, 659-60, 204 P.2d 1, 4 (1949) (state laws indicate 
public policy exists to protect amateur boxers; consent to illegal match does not bar recovery 
against promoter); Joy v. Brown, 173 Kan. 833, 839, 252 P.2d 889, 892 (1953) (abortion statute 
intended to protect life of mother as well as unborn child; state has vital interest therein); Soronen 
v. Olde Milford Inn, Inc., 46 N.J. 582, 587, 218 A.2d 630, 633 (1966) (alcoholic beverage 
regulations intended to protect both intoxicated consumer and general public); Robinson v. 
Moore, 408 S.W.2d 582, 583 (Tex. Ct. App. 1966) (primary purpose of statutory rape laws to 
protect minor females from immaturity of judgment).

103. See Gaines v. Wolcott, 119 Ga. App. 313, 317, 167 S.E.2d 366, 369-70 (1969) (consent 
invalid when statute designed to protect class of which plaintiff is member).

104. See notes 22-24 supra and accompanying text. See generally Hall, Interrelations of 
Criminal Law and Torts: I (pt. 1), 43 Colum. L. Rev. 753 (1943).

105. See notes 26-32 supra and accompanying text.
106. Morris, supra note 31, at 1174, 1177; Morris, supra note 23, at 733.

These public policy considerations are the factors that should 
determine whether a plaintiff who engages in consensual illegal 
conduct may recover damages for resulting injuries. Properly 
analyzed, the issue should be resolved in favor of a rule permitting 
recovery, because such a rule would deter more effectively those who 
perform illegal acts and provide a more efficacious means of 
protecting the interests of the state and its citizens.

Suggested Approaches

In light of the compelling public policy to protect individuals against 
severe harm and to deter criminal conduct, courts should adopt a legal 
rule that invalidates the consent defense in cases of consensual illegal 
conduct resulting in serious harm. The formulation of such a rule is 
based upon the recognition that the law of torts and the criminal law 
are complementary legal systems, intended to protect both the 
individual and the public at large.104 Although primarily concerned 
with compensating individuals for injuries sustained because of the 
wrongful conduct of others, the law of torts shares an interest with the 
criminal law in deterring and punishing antisocial behavior. Not only 
are the deterrence and punishment aspects of tort law expressed in 
the awarding of punitive damages,105 but they are also inherent in the 
concept of fault that is at the very foundation of the law of torts.106 
Only those defendants who are at fault are liable for damages in most 
tort cases because it is thought that a judgment against such a 
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defendant will discourage repetition of his wrongful conduct and serve 
as a warning to others.107 Taken together, the deterrence and 
compensatory functions of tort law justify taking money from the 
defendant and awarding it to the plaintiff.108

107. Morris, supra note 31, at 1174.
108. Id.', see Morris, supra note 23, at 733 (desirability of compensating plaintiff is, of itself, 

insufficient reason for shifting loss to defendant; when combined with punishment and deterrent 
purposes, result is a rough sort of justice).

109. 33 Cal. 2d 654, 204 P.2d 1 (1949).
110. Id. at 655-56, 204 P.2d at 2.
111. Id. at 657, 204 P.2d at 3.
112. Id. at 659, 204 P.2d at 4.
113. See Smith, supra note 7, at 271 & n.94 (in pari delicto is shorthand expression forex turpa 

causa doctrine).
114. 33 Cal. 2d at 659-60, 204 P.2d at 4.
115. See Gaines v. Wolcott, 119 Ga. App. 313, 317, 167 S.E.2d 366, 369-70 (1969) (consent 

invalid when statute designed primarily or secondarily to protect class of which plaintiff is 
member).

The adoption of a rule permitting a plaintiff to recover for injuries 
sustained in the course of consensual illegal conduct can be effected 
through several viable legal doctrines. First, the concept of protected 
class can be expanded judicially to include all those directly injured 
by illegal conduct. The Supreme Court of California utilized the 
protected class rationale in Hudson v. Craft,109 in which the plaintiff 
was an eighteen-year-old youth who alleged that he had been injured 
while participating in an illegal boxing match at a carnival conducted 
by the defendants.110 Sustaining the plaintiff’s action for battery, the 
California court held that the promoter of an illegal boxing match may 
be held liable as a principal for the injuries sustained by the 
participants, regardless of whether the combatants themselves are 
liable to one another.111 After examining the provisions of the state 
penal code and athletic commission regulations relating to boxing 
contests, the court stated that one of the chief goals of these 
provisions was to provide safeguards for the protection of those 
persons engaging in the activity.112 The doctrine of pari delicto113 was 
held inapplicable because one of the main purposes of the statute and 
of the regulations was to protect the combatants from the 
uncontrolled conduct of fight promoters and from their own ill- 
advised participation in an unregulated match.114

The expansion of the protected class may be effected by including 
not only those whom the legislature primarily intended to protect, but 
also those who are members of a secondarily protected class.115 Thus, 
a statute that outlaws abortions or the sale of liquor to intoxicated 
persons may be held primarily to protect unborn children or the 
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public-at-large and at the same time to create a secondarily protected 
class of those who consent to the receipt of such illegal services and 
who are injured as a result.116 Because the intent of the legislature to 
protect such individuals is often ambiguous, the courts would be 
justified in expanding rather than limiting the protected class in light 
of the relevant public policy considerations.

116. See id. (abortion statute intended to protect pregnant woman as well as unborn child and 
society); cf. Soronen v. Olde Milford Inn, Inc., 46 N.J. 582, 587, 218 A.2d 630,633 (1966) (statute 
prohibiting sale of liquor to intoxicated patrons intended to protect purchaser as well as general 
public from injury).

117. See notes 54-59 supra and accompanying text.
118. See notes 98-103 supra and accompanying text.
119. See Martin v. Hardesty, 91 Ind. App. 239, 242, 163 N.E. 610, 611 (1929) (because of 

state’s interest, no individual can agree to commit battery and thereby breach public peace); 
Milliken v. Heddesheimer, 110 Ohio St. 381, 387, 144 N.E. 264, 266 (1928) (individual protected 
in state’s interest); 1 T. Cooley, Law of Torts 283 (3d ed. 1906) (state is party to law suits 
involving breaches of law); Green, supra note 91, at 1-3 (the people are party to every law suit).

120. See Martin v. Hardesty, 91 Ind. App. 239, 242, 163 N.E. 610, 611 (1929) (private 
agreement to sacrifice life or suffer injury is void because of state interest therein); 1 T. Cooley, 
supra note 119, at 283 (state for its own sake does not permit individuals to deal on contract basis 
with public peace).

121. Smith, supra note 7, at 289 n.132.
122. W. Prosser, supra note 6, §3, at 15.

Courts may reach the same result by employing a contract law 
analogy and determining that private parties lack the legal capacity to 
agree to an unlawful act that jeopardizes vital state interests.117 The 
protection of the public and of the individual from serious harm are 
significant interests that the state intends to further by the criminal 
statutes that prohibit consensual illegal conduct.118 When its policy is 
violated, the state should be recognized as a silent party to all 
litigation, civil as well as criminal.119 Hence, absent the state’s assent, 
the consent of an individual cannot relieve another of liability.120

Finally, courts may determine that recovery is warranted by 
employing a balancing test, weighing the compelling state interest in 
deterring crime and in protecting the life and health of its citizens 
against the individualistic notion that one who voluntarily participates 
in an illegal act will not be heard to complain of an injury resulting 
therefrom.

“The doctrine of volenti non fit injuria is a product of individualism; 
it is a fundamental principle of jurisprudence in socially neutral 
transactions involving immediate parties. When it collides with an 
antagonistic public policy which tort law desires to advance by a 
deterrent doctrine, it succumbs.”121 This approach is consistent with 
the view that tort law’s primary function is “social engineering,” and, 
therefore, that courts should mold the law in such a way as to achieve 
the most desirable social result.122
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The expansion of a protected class, the contract analogy, and the 
balancing of interest analysis are all means by which the courts may 
mold tort doctrine in order to allow recovery by a plaintiff who is 
injured while participating in an illegal act to which he consented. It is 
not contended that traditional tort doctrine compels such a result 
but, rather, that permitting recovery in such circumstances is 
consistent with basic tort principles. The factor that does compel the 
rule’s adoption is the positive effect it would have upon the 
implementation of public policies embodied in the criminal statutes. 
A rule permitting recovery not only would provide a financial incentive 
to expose hidden criminal activity, but also would render the business 
of providing illegal services financially less desirable because the 
suppliers of such services would suffer the risk that juries would 
award considerable monetary judgments against them in civil actions. 
This potential for the exposure and deterrence of crimes argues 
persuasively for the adoption of a rule of law permitting recovery in 
tort for injuries sustained in the course of consensual illegal conduct.

Conclusion

Having grown from the same historical roots, the law of torts and 
the criminal law share a common purpose in deterring antisocial 
conduct. Although the common law courts developed the tort law into 
a legal vehicle through which individuals might be compensated for 
the injuries sustained as a result of the wrongful behavior of others, 
the concepts of deterrence and punishment have remained central to 
tort law. The public interest in prevention, as well as the private 
concern for compensation, are factors that must be weighed carefully 
in the formulation of any rule of tort law.

If consensual illegal conduct is involved the public interest in 
deterrence is especially prominent, so that the application of 
traditional tort doctrines such as volenti non fit injuria and ex turpe 
causa non oritur actio is limited and circumscribed. The adoption of a 
rule of law that would permit recovery by a plaintiff injured as a result 
of his willful participation in illegal activities, however, would more 
effectively contribute to the deterrence of such criminal acts. Such a 
rule not only provides a financial incentive to expose otherwise hidden 
criminal activities, but it also would impose liability on those most 
likely to be deterred by the threat of a civil action. Employing tort law 
to further the public interests expressed in the criminal statutes is 
both desirable as a matter of policy and consistent with the basic 
principles and purposes of tort law.

Marc Gary



RECENT DEVELOPMENT
Criminal Law—BORDER SEARCHES-A Border Search may Occur 
When an Outbound Vessel has Crossed the Border, Leaving Territorial 
Waters, if it is Reasonably Certain that Contraband that Might be Found 
was also Aboard at the Border Crossing. United States v. Stanley, 545 
F.2d 661 (9th Cir. 1976).

On the morning of February 6,1976, a deputy sheriff answering a call 
at a Bodega Bay, California fishing company’s dock area discovered a 
U-Haul rental truck with its right rear wheels broken through the pier.1 
After the driver left to obtain a hydraulic jack to free the truck, the 
deputy noticed marijuana debris in and around the truck and near the 
end of the pier.2 Suspecting illegal importing or exporting activity, the 
deputy inquired among nearby fishermen and learned that two foreign 
boats and three local boats had passed by the pier leaving the harbor 
earlier that morning.3 The deputy also found that one of the foreign 
vessels, the relatively unknown O/S National, had left the harbor 
before dawn rigged for albacore fishing, then available only in southern 
California and Mexico.4 The deputy subsequently phoned the Coast 
Guard and requested them to stop the National.5 Customs Patrol and 
Coast Guard personnel first spotted the National about nine miles from 
the coastline and boarded the vessel forty minutes later.6 A war
rantless search revealed 11,000 pounds of marijuana in the hold,7 and 
the two men aboard the National were charged with importation of 
marijuana, possession with intent to distribute, conspiracy to import, 
and conspiracy to possess with intent to distribute.8 The Government 

1. United States v. Stanley, 545 F.2d 661, 663 (9th Cir. 1976). Although the dock manager 
testified that evidence of tire tracks and a broken plank indicated that the truck had backed all the 
way down the pier to the loading area, the driver denied this, claiming that he was only waiting 
for a fishing boat to drop off some crab pots. Id.

2. Id.
3. Id.
4. Id. at 663-64.
5. Id. at 664.
6. Id. Both customs officers and Coast Guard personnel are statutorily defined as “officer|s| 

of the customs” and are authorized to perform border searches. See 19 U.S.C. §§ 1401 (i), 1581 
(1970).

7. United States v. Stanley, 545 F.2d 661, 663 (9th Cir. 1976).
8. Id. See generally 21 U.S.C. § 812(c) (1970) (marijuana a controlled substance); 21 U.S.C. 

§841 (a)(1) (1970) (prohibiting distribution of or possession with intent to distribute controlled 
substance); 21 U.S.C. §846 (1970) (prescribing punishment for drug-related attempts and 
conspiracies); 21 U.S.C. §963 (1970) (prescribing punishment for conspiring to import or 
distribute a controlled substance).

1641
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also invoked statutory provisions authorizing forfeiture of the vessel.9

9. United States v. Stanley, 545 F.2d 661, 663 (9th Cir. 1976). See generally 21 U.S.C. 
§841(a)(4) (1970) (conveyances used to transport controlled substances subject to forfeiture); 49 
U.S.C. §782 (1970) (vehicles used to transport contraband substances, including drugs, subject 
to forfeiture).

10. See United States v. Stanley, No. Cr. 76-106-OJC, at 1 (N.D. Cal. Apr. 20, 1976).
11. See United States v. The O/S National, No. C. 76-557-OJC, at 1 (N.D. Cal. Apr. 20,1976).
12. The parties stipulated that the hearing on the motion to suppress also would serve as a 

hearing to determine whether probable cause for forfeiture existed. Id.
13. United States v. Stanley, No. Cr. 76-106-OJC, at 7-8 (N.D. Cal. Apr. 20, 1976).
14. Id. at 5-6.
15. Id. at 4-5.
16. Id. at 8.
17. See United States v. The O/S National,No. C. 76-557-OJC, at 2 (N.D. Cal. Apr. 20,1976).
18. United States v. Stanley, No. Cr. 76-106-OJC, at 7 (N.D. Cal. Apr. 20, 1976). The court 

dismissed the fact that the National had albacore rigging because 60% of the boats in Bodega 
Harbor were similarly rigged. Id.

19. Id. at 8. The court heard testimony that the National had been visiting Bodega Bay for the 
past 6 to 10 years. Id. at 3, 8. The court also noted that any vessel leaving the harbor would come 
from the direction of the pier. Id. at 8.

20. Id. at 5-6; cf. United States v. Weil, 432 F.2d 1320, 1323 (9th Cir. 1970) (customs search 
pursuant to 19 U.S.C. §482 (1970), governing merchandise subject to duty, restricted to 
limitations of judicially defined border searches), cert, denied, 401 U.S. 947 (1971). Generally, 
warrantless searches are per se unreasonable unless they fall within some specific exception. E.g., 
Coolidge v. New Hampshire, 403 U.S. 443, 470-71 (1971); Terry v. Ohio, 392 U.S. 1, 20 (1968); 

Prior to trial, the defendants filed a motion to suppress the evidence 
seized during the search of the National10 and challenged the Govern
ment’s attempt to condemn the boat11 on the ground that the search 
violated the fourth amendment.12 The United States District Court for 
the Northern District of California held that there was no probable 
cause to support a warrantless search13 and that the search could not be 
justified as a customs search pursuant to 19 U.S.C. § 1581(a)14 or under 
the border search exception to the fourth amendment.15 The court 
granted the defendants’ motion to suppress all the evidence seized16 
and entered a judgment of nonforfeiture.17

In considering the issue of probable cause, the district court 
observed that no one had seen a vessel near the pier at the approximate 
time of the alleged transfer and that there was nothing unusual to 
connect the National with Mexican waters or contraband.18 The court 
also found that evidence of the National's lack of a local reputation and 
its outbound passage by the pier could not support a reasonable belief 
that the vessel was connected with the crime.19 Although the 
Government contended that section 1581 permits searches “at any 
time [and] at any place,” the court held that the statute must be 
construed to comply with the fourth amendment’s standard of 
reasonableness and that some nexus with the international border or 
foreign waters must be shown or reasonably suspected.20 In the court’s 
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view, because there was insufficient evidence that the National had 
recently crossed the border by sailing from Mexican waters, the border 
search of the ship was invalid.21

United States v. Katz, 389 U.S. 347, 357 (1967). The border search is one such exception, but 
such a search must still meet the fourth amendment standard of reasonableness. See notes 44-46 
infra and accompanying text.

21. United States v. Stanley, No. Cr. 76-106-OJC, at 5 (N.D. Cal. Apr. 20, 1976).
22. See United States v. Stanley, 545 F.2d 661, 663 (9th Cir. 1976).
23. Id. at 664.
24. Id. at 664-65.
25. Id. at 665-67. Defendant Stanley subsequently was convicted of importation of and 

possession with intent to distribute marijuana, as well as conspiracy to commit those offenses. See 
United States v. Gonzalez-Garcia, No. C-76-106-CBR, at 2-2 (N.D. Cal. Mar. 24, 1977).

26. 545 F.2d at 665-66. The Ninth Circuit found that the border was the three-mile limit. M. at 
666 & n.6. According to the court, the exemption applied if there was reasonable certainty, rather 
than actual observation, that a border crossing had occurred. Id. at 666 n.6. The sighting of the 
National nine miles offshore after it had been seen in the harbor supplied the requisite certainty 
in this case. Id.

27. See id. at 667.
28. /d.
29. Id.
30. Id. (quoting Note, Border Searches and the Fourth Amendment, 77 Yale L.J. 1007, 1013 

(1968)).

In a consolidated action before the United States Court of Appeals 
for the Ninth Circuit, the Government appealed the district court’s 
holdings in both the criminal and civil cases.22 Although the Ninth 
Circuit agreed with the district court’s rulings relating to the absence of 
probable cause23 and the standards for a customs search pursuant to 
section 1581(a),24 it nonetheless reversed the decision of the district 
court, holding that the search was within the border search exception to 
the warrant and probable cause requirements of the fourth 
amendment.25

The search of the National as it proceeded from American waters 
presented the Ninth Circuit with the previously undecided issue of the 
applicability of the border search exception to vessels that cross a 
border when leaving the United States.26 In its determination of the 
relevance of the border search exception to outbound vessels, the Ninth 
Circuit examined five policy reasons that courts previously had used to 
justify border searches.27 The court found three drug-related 
justifications: the government’s interest in protecting citizens from 
illegal drugs, the likelihood of smuggling attempts at the border, and 
the difficulty of detecting drug violations.28 It also noted that such a 
search is arguably less intrusive than most warrantless searches 
because individuals are on notice that they may be searched upon 
crossing the border,29 and that no stigma attaches because a “morally 
neutral class is the subject of such searches.”30 Finding a similarity of 
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purpose, rationale, and effect between outgoing and incoming border 
searches, the court concluded that a search of a vessel crossing the 
border from American territorial waters should be treated as a typical 
border search.31 In reaching this conclusion without proof that the 
National had entered the United States from international waters 
shortly before beginning its outgoing voyage, the Ninth Circuit 
extended the border search exception beyond its traditional scope and 
established precedent that unnecessarily infringes upon the rights of 
seagoing travellers.

31. Id. The court also cited the Comprehensive Drug Abuse Prevention and Control Act of 
1970, 21 U.S.C. §§801-996 (1970), for the proposition that Congress intended that exportation 
of drugs be handled in the same manner as importation. Id. at 666.

32. See, e.g., Coolidge v. New Hampshire, 403 U.S. 443, 470-71 (1971) (warrantless searches 
are per se unreasonable absent exigent circumstances); Terry v. Ohio, 392 U.S. 1, 20 (1968) 
(advance judicial approval through warrant procedure required absent exigent circumstances); 
United States v. Katz, 389 U.S. 347, 357 (1967) (warrant required unless some specifically 
established exception exists).

33. See, e.g., United States v. Martinez-Fuerte, 428 U.S. 543,556-60 (1976) (public interest in 
preventing illegal immigration by routine stops at fixed checkpoints outweighs limited intrusion 
on fourth amendment interests); Terry v. Ohio, 392 U.S. 1, 20-21 (1968) (protection of police and 
public justifies warrantless pat-down search of person believed to be armed); Camara v. Municipal 
Court, 387 U.S. 523, 534-39 (1967) (determining reasonableness of area searches for housing 
code violations requires weighing privacy interests against need for enforcement); Note, Border 
Searches and the Fourth Amendment, 77 Yale L.J. 1007, 1012 (1968) (fourth amendment 
designed to balance state and individual interests).

34. United States v. Ramsey, 97 S. Ct. 1972, 1979 (1977); United States v. Milroy, 538 F.2d 
1033, 1037 (4th Cir. 1976).

35. See, e.g., United States v. Weil, 432 F.2d 1320, 1323 (4th Cir. 1970) (border searches 
predicated upon government’s right to seize contraband, including drugs); Rivas v. United States, 
368 F.2d 703, 709-11 (9th Cir. 1966) (government has interest in preventing entry of illegal drugs 
at border); Alexander v. United States, 362 F.2d 379, 382 (9th Cir.) (government has interest in 
seizing all contraband, including drugs, at the border), cert, denied, 385 U.S. 977 (1966).

The severity of the drug smuggling problem is illustrated by a recent United States Customs 
Service report that officials seized 255 pounds of heroin, 160 pounds of cocaine, 7367 pounds of 
hashish, and 450 tons of marijuana in 1976. U.S. News & World Rep.. Mar. 14, 1977, at 53 
(interview with Vernon C. Acree, Commissioner of Customs).

The Border Search Exception

Although the Supreme Court has declared that police must obtain a 
search warrant issued after a judicial determination of probable cause 
to avoid violating the fourth amendment’s guarantee against 
unreasonable searches and seizures,32 it also has acknowledged that the 
police may act without a warrant or probable cause in certain limited 
situations in which public interest outweighs an individual’s fourth 
amendment rights.33 In determining the constitutionality of border 
searches, courts have found that the government’s inherent right to 
protect itself,34 its interest in prohibiting the entry of illegal drugs,35 
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smuggled goods,36 and illegal aliens,37 and the difficulty of policing 
national borders38 exempt border searches from both the warrant and 
probable cause requirements.39 It also has been argued in support of 
the border search exception that individual privacy interests suffer 
little harm: individuals crossing the border are on notice that they may 
be searched,40 and the searches are administered to a morally neutral 
class so that individuals are not stigmatized by being singled out for the 

36. See, e.g., Carroll v. United States, 267 U.S. 132, 154 (1925) (dictum) (interest in national 
self-protection allows government to stop travellers and require them to identify themselves and 
their belongings); Boyd v. United States, 116 U.S. 616, 623 (1886) (government may search 
vessels or persons at border to find goods prohibited from import or export or requiring duties); 
Klein v. United States, 472 F.2d 847, 849 (9th Cir. 1973) (primary purpose of border search to 
determine if goods are subject to duty or were unlawfully imported).

37. See Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973) (federal government may 
exercise power to exclude aliens through border searches).

38. United States v. Hill, 430 F.2d 129,131 (5th Cir. 1970); United States v. Glaziou, 402 F.2d 
8, 12 (2d Cir. 1968), cert, denied, 393 U.S. 1121 (1969).

The difficulty of enforcement alone, however, does not justify dispensing with normal fourth 
amendment requirements. See, e.g., Almeida-Sanchez v. United States, 413 U.S. 266, 273-75 
(1973) (difficulty of enforcement must be balanced against fourth amendment’s protections); Ker 
v. California, 374 U.S. 23, 34 (1963) (states may develop rules to meet demands of effective law 
enforcement if not violative of fourth amendment); Rivas v. United States, 368 F.2d 703, 711 (9th 
Cir. 1966) (difficulty of enforcement cannot override fourth amendment’s protection).

39. See United States v. Ramsey, 97 S. Ct. 1972,1979-80 (1977) (Constitution gives Congress 
broad powers to prevent smuggling and entry of illegal aliens through border searches); United 
States v. Glaziou, 402 F.2d 8, 12 (2d Cir. 1968) (courts give statutory powers of customs officers 
broadest reading compatible with Constitution because of special problems that face such 
officials). See generally Almeida-Sanchez v. United States, 413 U.S. 266, 273 (1973) (search of 
automobile 20 miles north of Mexican border not border search; probable cause required); Carroll 
v. United States, 267 U.S. 132, 153-54 (1925) (dictum) (neither automobile search nor border 
search requires a warrant; probable cause required only for automobile search); United States v. 
Boyd, 116 U.S. 616, 623 (1886) (search of vessels and persons at border reasonable within 
meaning of fourth amendment).

40. See United States v. King, 517 F.2d 350,353 (5th Cir. 1975) (because travellers aware they 
may be subject to search, no reasonable expectation of privacy at border); United States v. Weil, 
432 F.2d 1320, 1323 (9th Cir. 1970) (universally understood that those crossing border may be 
searched); Note, supra note 33, at 1012 (individual on notice that certain searches may be made at 
border).
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search.41 For these reasons,42 courts have applied a less stringent 
standard to border searches and have permitted customs officials to 
subject persons and vehicles crossing the border to searches based on 
mere suspicion.43

41. Note, supra note 33, at 1012-13. In instances involving a very intrusive search, such as a 
search of a body cavity, the indignity that the subject suffers may be sufficient to separate 
him from the morally neutral class of travellers, thereby mitigating the reasonableness of the 
search and tipping the balance in favor of the individual and the application of fourth amendment 
protections. Id. at 1013, 1015-16; cf. Schmerber v. United States, 384 U.S. 757, 766-77 
(1966) (blood sample taken upon clear indication of drunkenness and under medical supervision 
reasonable); Rochin v. California, 342 U.S. 165, 169-72 (1952) (forcible stomach pumping 
“shocks the conscience” and is unreasonable). Nonetheless, courts have held body cavity 
searches based on less than probable cause reasonable when incident to a border search if they are 
medically supervised in conditions not involving undue force. See Rivas v. United States, 368 F.2d 
703, 710-11 (9th Cir. 1966) (body cavity search at border requires clear indication, a lower 
standard than probable cause; search legal); Blefare v. United States, 362 F.2d 870, 874-76 (9th 
Cir. 1966) (body cavity search at border requires some suspicion narcotics present; search 
legal); Blackford v. United States, 247 F.2d 745, 754 (9th Cir. 1957) (border body cavity search 
incident to lawful arrest upheld; citizens’ interest in freedom from illegal drugs demands 
searches that may offend narcotics importers’ sensibilities), cert, denied, 356 U.S. 914 (1958). 
But cf. Note, supra at 1015-16 (body cavity searches at border single out individual for special 
treatment; probable cause should be required).

42. The enactment by the First Congress of the original customs statute authorizing border 
searches prior to its proposal of the Bill of Rights provides another justification for special judicial 
treatment of border searches. United States v. Ramsey, 97 S. Ct. 1972, 1979 (1977); Boyd v. 
United States, 116 U.S. 616, 623 (1886); United States v. Stanley, 545 F.2d 661, 666 (9th Cir. 
1976); see Act of July 31, 1789, ch. 5, 1 Stat. 29.

43. E.g., United States v. King, 485 F.2d 353, 358 (10th Cir. 1973); United States v. Beck, 483 
F.2d 203, 207 (3d Cir. 1973),cert, denied, 414 U.S. 1132 (1974); Klein v. United States, 472 F.2d 
847, 849 (9th Cir. 1973); United States v. Stronini, 443 F.2d 833, 835 (1st Cir.), cert, denied, 404 
U.S. 861 (1971); United States v. Glaziou, 402 F.2d 8, 12 (2d Cir. 1968); see United States v. 
Chiarto, 507 F.2d 1098, 1099 (5th Cir.) (per curiam) (applying Fifth Circuit rule of reasonable 
suspicion for border search), cert, denied, 423 U.S. 824 (1975).

Although challenging the validity of the border search exception is beyond the scope of this 
article, there are forceful arguments against both the policy and historical bases underlying it. See 
United States v. Ramsey, 538 F.2d 415, 418 n.5 (D.C. Cir. 1976) (court rejected historical 
justification for border search exception; privacy rationale of exception circular because assumes 
existence of searches as justification for them), rev'd, 91S. Ct. 1972 (1977); Note, supra note 33, at 
1011-12 (special conditions at border do not justify border search exception). See also Comment, 
Border Searches—A Prostitution of the Fourth Amendment, 10 Ariz. L. Rev. 457 (1968) (courts’ 
applications of border search exception are inconsistent with interests involved).

44. See, e.g., United States v. Bowman, 502 F.2d 1215, 1218 (5th Cir. 1974) (border search 
must have reasonable connection with border based on distance from border and time elapsed 
since entry); United States v. Martinez, 48 IF. 2d 214, 217-18 (5th Cir. 1973) (proximity to border 
and time elapsed are factors for consideration, but no specific temporal or spatial limits on 
authority of customs officers), cert, denied, 415 U.S. 931 (1974); King v. United States, 348 F.2d 

Despite judicial willingness to waive the warrant and probable cause 
requirements, courts have held that border searches must be 
reasonable in scope. Such factors as the amount of time that has passed 
since the border crossing and the distance of the search from the border 
determine the reasonableness question;44 thus, once an individual is 
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inside the country, the right to search diminishes.45 The geographic 
point at which this occurs, however, is unclear.46

814, 816 (9th Cir.) (border search may occur if time and distance elapsed are reasonable), cert, 
denied, 382 U.S. 926 (1965). See generally Note, Search and Seizure at the Border—The Border 
Search, 21 Rutgers L. Rev 513, 521-24 (1967).

45. See Carroll v. United States, 267 U.S. 132,154 (1925) (dictum) (once travellers enter 
country, right to free passage attaches); Marsh v. United States, 344 F.2d 317,325 (5th Cir. 1965) 
(after border is crossed, test of reasonableness limits right of border officials to arrest or search).

46. See United States v. Glaziou, 402 F.2d 8, 12 (2d Cir. 1968) (precise limits of border area 
depend on particular factual situation).

47. See United States v. Yee Ngee How, 105 F. Supp. 517, 520-21, 523 (N.D. Cal. 1952).
48. See, e.g.. United States v. Martinez, 481 F.2d 214, 217 (5th Cir. 1973) (border concept 

elastic and not susceptible to precise definition), cert, denied, 415 U.S. 931 (1974); United States 
v. Glaziou, 402 F.2d 8, 12 (2d Cir. 1968) (term “border area” is elastic); Marsh v. United States, 
344 F.2d 317, 324 (5th Cir. 1965) (right to search is broad and border is thus elastic).

49. See United States v. Martinez, 481 F.2d 214, 218 (5th Cir. 1973) (elastic border concept 
allows customs officials to trail drug importers away from border in order to catch ringleaders), 
cert, denied, 415 U.S. 931 (1974); United States v. Glaziou, 402 F.2d 8, 13 (2d Cir. 1968) (elastic 
border necessary because limitations on authority of customs officials would impair effective 
enforcement of customs laws).

50. 413 U.S. 266 (1973).
51. See id. at 272-73 (road 20 miles north of and parallel to Mexican border not functional 

equivalent of border). Almeida-Sanchez involved immigration searches, which are analogous to 
customs searches. See United States v. Solmes, 527 F.2d 1370, 1372 (9th Cir. 1975) (applying 
Almeida-Sanchez test to customs search). Prior to Almeida-Sanchez, immigration authorities, 
acting pursuant to statutory authority providing for warrantless border searches of automobiles 
within a reasonable distance of the border, had defined a reasonable distance as 100 air miles 
from any external boundary of the United States. Almeida-Sanchez v. United States, 413 U.S. 
266, 268 (1973); see 8 U.S.C. § 1357(a)(3) (1970); 8 C.F.R. §287.1 (1973).

52. 413 U.S. at 272-73 (invalidating search made 25 miles from border on road parallel to 
border). The Court cited three examples of searches at the functional equivalent of the border: 
searches at an established station near the border, searches of passengers and cargo of an 
airplane arriving in St. Louis after a nonstop flight from Mexico City, and searches made at the 
confluence of two roads leading from the border. Id. at 273. But see United States v. Barbera, 
514 F.2d 294, 298-99 (2d Cir. 1975) (although city was at confluence of three roads either from 
Canadian border or traversing roads crossing border, entire city not functional equivalent of 
border for purposes of searching bus on nonstop, intrastate trip). A recent Supreme Court case 
applied Almeida-Sanchez to fixed traffic checkpoints as well as roving checkpoints. United 
States v. Ortiz, 422 U.S. 891, 896-97 (1975) (border patrol officers at fixed checkpoints, not at 
border or its functional equivalent, need probable cause or consent to search).

Originally, the border was thought to extend only from an arriving 
ship to the streets of the port city in which it docked,47 but courts, 
eventually recognizing that in some instances it is impossible to 
search exactly at the border, adopted the elastic border concept48 to 
provide customs officials a more realistic opportunity to deter 
smuggling.49 The Supreme Court in Almeida-Sanchez v. United 
States50 significantly restricted the elastic border concept,51 holding 
that border searches may occur only at the border or its functional 
equivalent.52 The functional equivalent of the land border is the place 
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where virtually everyone searched has just come from the border.53 
Because all ships in United States territorial waters have not crossed 
the border,54 customs officials can conduct a border search at sea only 
if they establish some link between the ship and international 
waters.55 They must have articulable facts that support a reasonably 
certain conclusion that a vessel has crossed the border and entered 
territorial waters.56 Bays adjacent to an ocean may serve as functional 
equivalents of the border because it is impossible to set up 
checkpoints at the outer limits of territorial waters and unlikely that 
ships will pick up or discharge cargo or passengers between a point of 
entry and anchorage in a United States port.57

53. United States v. Bowen, 500 F.2d 960, 965-66 (9th Cir. 1974) (en banc) (routine search at 
permanent checkpoint 46 miles from border invalid because no reason to believe virtually all cars 
passing through had crossed border), aff'd, 422 U.S. 916 (1975); see United States v. Alvarez- 
Gonzalez, 542 F.2d 226, 229 (5th Cir. 1976) (checkpoint not functional equivalent of border if 
majority of traffic domestic).

54. Courts have defined “the border” for the purpose of determining the validity of a border 
search at sea as the international border three miles from the United States coast. See United 
States v. Stanley, 545 F.2d 661, 666 & n.6 (9th Cir. 1976). Congress, however, has extended the 
authority of customs officials beyond the actual border, allowing them to search in customs waters 
that extend nine miles beyond the international border. 19 U.S.C. §§ 1581(a), 1703(a), 1709(c) 
(1970).

55. See United States v. Tilton, 534 F.2d 1363, 1365 (9th Cir. 1976) (trip from bay into ocean 
and back need not include passage beyond territorial waters; remanded for determination of 
whether boat crossed from international waters); United States v. Solmes, 527 F.2d 1370, 1372 
(9th Cir. 1975) (customs agents not at liberty to search all boats in bay since many undoubtedly 
did not come from foreign waters). But cf. United States v. Steinkoenig, 487 F.2d 225, 227 (5th 
Cir. 1973) (border crossing not sine qua non of valid border search; search of truck that had not 
crossed border upheld); United States v. Glaziou, 402 F.2d 8, 12-13 (2d Cir. 1968) (persons 
engaged in suspicious activity near border area are subject to search).

56. United States v. Tilton, 534 F.2d 1363,1366 (9th Cir. 1976); see United States v. Solmes, 
527 F.2d 1370, 1372 n.2 (9th Cir. 1975) (trial court need not find that boat actually crossed 
border); United States v. Ingham, 502 F.2d 1287,1290-91 (5th Cir. 1974) (customs agents need 
not actually see ship cross boundary; inferences can be drawn from circumstances of case), cert, 
denied, 421 U.S. 911 (1975).

57. United States v. Tilton, 534 F.2d 1363, 1365 (9th Cir. 1976) (bay adjacent to ocean 
functional equivalent of border); see United States v. Stanley, 545 F.2d 661, 667 (9th Cir. 1976) 
(customs waters functional equivalent of border); United States v. Solmes, 527 F.2d 1370, 1372 
(9th Cir. 1975) (bay adjacent to ocean logically similar to international airport for purposes of 
determining whether search occurred at functional equivalent of border).

58. 545 F.2d at 666 & n.6.
59. Id. at 667.
60. Id.

The circuit court in Stanley found that there had been a border 
crossing, albeit outgoing,58 and reasoned that as long as the ship was at 
the functional equivalent of the border it was subject to a border 
search.59 The court, however, failed to consider the inherent dif
ferences between incoming and outgoing searches, although such 
differences undermine its theory that the policies underlying incoming 
border searches justify an outgoing border search exception.60
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Reasonableness of the Outgoing Border Search

To determine whether the principles supporting the border search 
exception to the warrant and probable cause requirements of the fourth 
amendment apply to outgoing searches, it is essential to reexamine the 
underlying policy considerations justifying warrantless border 
searches, rather than assuming that these policies apply in both 
incoming and outgoing situations.61 The court in Stanley should have 
balanced the individual’s right to be free from unreasonable searches 
and seizures against the government’s interest in conducting outgoing 
border searches.62 Absent strong national interests that override the 
presumption that searches conducted without probable cause or a 
warrant are unreasonable, this balance must tip in favor of the 
individual.63

61. The Stanley court seems to have presumed that the policies justifying both incoming and 
outgoing searches are identical. In contrast, courts in earlier cases assumed the exception applies 
only to incoming searches, defining the border search as a search occurring during entry into the 
United States. See, e.g., Rodriguez-Gonzalez v. United States, 378 F.2d 256, 258 (9th Cir. 1967) 
(border search exception applicable to vehicle entering country); Comgold v. United States, 367 
F.2d 1, 3 (9th Cir. 1966) (airport search of package not occurring in course of entry invalidated); 
People v. Esposito, 37 N.Y.2d 156,159-60, 332 N.E.2d 863,865, 371 N.Y.S.2d 681, 685 (1975) 
(border search exception inapplicable to search of baggage leaving country). The New York Court 
of Appeals declared that the border search exception accords a limited power “to permit 
[customs] officials to search for contraband coming into the country without payment of duty or in 
contravention of statutory prohibition. It does not extend to searches of baggage going out of the 
country upon which no duty is payable and on which no prohibitions are placed.” Id. (dictum). 
Furthermore, the Supreme Court recently explained that border searches traditionally have been 
considered reasonable “by the single fact that the person or item in question had entered into our 
country from outside.” United States v. Ramsey, 97 S. Ct. 1972, 1980 (1977).

62. See United States v. Martinez-Fuerte, 428 U.S. 543, 555 (1976) (border traffic check 
requires weighing interests involved); Almeida-Sanchez v. United States, 413 U.S. 266, 273 
(1973) (rights of individual stand in constant tension to rights of government); Carroll v. United 
States, 267 U.S. 132,149 (1925) (fourth amendment designed to serve public as well as individual 
interests).

63. Searches conducted without prior approval of a judge or magistrate are per se unreasonable 
unless they fall within one of the few established exceptions to the warrant requirement. Coolidge 
v. New Hampshire, 403 U.S. 443, 454-55, 457 (1971); Katz v. United States, 389 U.S. 347, 351, 
357 (1967). See generally Comment, supra note 43; Comment, Intrusive Border Searches—Is 
Judicial Control Desirable!, 115 U. Pa L. Rev. 276 (1966); Note, supra note 33.

The government’s interests in ships and vehicles leaving the country 
are markedly different from its concerns about those entering. First, an 
outgoing border search cannot be justified by arguing that it is needed 
to stem the illegal drug trade. Although the case law is replete with 
descriptions of the massive amount of drugs imported into the United 
States and of the inability of customs officials to detect more than a 
small portion of this illegal traffic, there is no evidence of a 
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corresponding concern with narcotics exportation.64 Because the 
United States is not a large exporter of marijuana or most other 
restricted drugs,65 incoming ships are more likely to smuggle drugs 
than those leaving. Thus, there is more reason to suspect illegal 
activity in the incoming situation.66 Furthermore, because there are no 
indications that large numbers of people take drugs out of the country, 
a border search exception based on the difficulty of apprehending 
exporters is unjustified.67 Because drug exportation is not as serious a 
concern as importation, applying the “mere suspicion” standard used 
for incoming searches68 to outgoing border searches is also 
questionable.

64. See Rivas v. United States, 368 F.2d 703, 710 (9th Cir. 1966) (smuggling from Mexico to 
United States prevalent), cert, denied, 386 U.S. 945 (1967); Blackford v. United States, 247 F.2d 
745, 752 (9th Cir. 1957) (same), cert, denied, 356 U.S. 914 (1958).

65. Milchen, Criminal Law at the Border, 6 San Diego L. Rev. 1, 2 (1969).
66. See notes 34-39 supra and accompanying text.
67. See Milchen, supra note 65, at 2.
68. See note 43 supra and accompanying text.
69. United States v. Stanley, 545 F/2d 661, 665-66 (9th Cir. 1976). The court recognized that 

application of the exception to outgoing border crossings might be an extension of prior law. Id. at 
667.

70. See Note, supra note 33, at 1013 (intrusive personal searches or extended border searches 
separate the parties searched from morally neutral class).

71. United States v. Casillas-Munoz, 542 F.2d 508, 510 (9th Cir. 1976).
72. See notes 75-77 infra and accompanying text.
73. 22 U.S.C. §401 (a) (1970); see United States v. Gonzalez-Rodriguez, 513 F.2d 928, 929- 

31 (9th Cir. 1975) (when continuous surveillance revealed defendant loading weapons in camper 
and approaching Mexican border, and he stated that he was going to Mexico, customs agents 
had probable cause to search).

Although the sovereign’s need to search is diminished in the 
outgoing situation, the intrusion on individual interests is greater 
than in an incoming search. Prior to the Stanley decision, courts had 
found that only incoming crossings fell within the border search 
exception.69 Consequently, the rationale that individuals are on notice 
that they may be searched upon crossing a border loses much of its 
persuasiveness in the context of outgoing searches. Similarly, the 
notion that border searches are administered to a morally neutral 
class70 is unconvincing in the outgoing situation because no large class 
of persons is routinely subject to search. On the contrary, the outgoing 
search tends to stigmatize individuals selected.

Even when legitimate government interests or exigent circumstances 
exist, Congress and the courts have preserved the fourth amendment’s 
probable cause requirement71 or have restricted the scope of the 
search.72 For example, the statute restricting exportation of arms and 
war materials requires probable cause for searches of vehicles and 
vessels suspected of illegally exporting the controlled materials.73 
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Similarly, courts permit routine searches at airports74 because the 
threat of skyjacking provides an exigent circumstance that makes it 
reasonable to.suspend the warrant and probable cause requirements.75 
Unlike the traditional border search, airport searches are designed only 
to detect weapons;76 77 thus, courts can uphold such searches based upon 
the “stop and frisk” rationale of Terry v. Ohio1'’ rather than under the 
border search exception.78 Courts have recognized that the need to 
prevent skyjacking outweighs the limited intrusion on the passenger’s 
privacy,79 particularly because the passenger ultimately benefits from 
the prevention of air piracy.80 Moreover, some courts have found that 
implied consent diminishes the intrusiveness of the airport search, 
because the passenger retains the right to refuse to board and may use 
an alternative form of transportation.81 Airport searches also have been 

74. United States v. Skipwith, 482 F.2d 1272, 1276 (5th Cir. 1973) (persons boarding 
aircraft, like those crossing border into country, subject to search on mere suspicion); United 
States v. Moreno, 475 F.2d 44, 48 (5th Cir.) (airports, like borders, are critical zones in which 
special fourth amendment considerations apply), cert, denied, 414 U.S. 840 (1973).

75. United States v. Skipwith, 482 F.2d 1272, 1275 (5th Cir. 1973); United States v. Moreno, 
475 F.2d 44, 48 (5th Cir.), cert, denied, 414 U.S. 840 (1973); United States v. Bell, 464 F.2d 667, 
674 (2d Cir.), cert, denied, 409 U.S. 991 (1972).

The Supreme Court recently rejected the exigent circumstances rationale for border searches. 
United States v. Ramsey, 97 S. Ct. 1972, 1981 (1977).

76. United States v. Davis, 482 F.2d 893,912 (9th Cir. 1973); see United States v. Palazzo, 488 
F.2d 942, 946 (5th Cir. 1974) (airport security measures are reasonable to the extent they allow 
the government to determine whether suspect is dangerous; when preliminary search revealed 
nothing raising antiskyjacking necessity, further search illegal). Despite the limited purpose of 
airport searches, drug prosecutions sometimes result. See United States v. Williams, 516 F.2d 11, 
12 (2d Cir. 1975) (per curiam); People v. Hyde, 12 Cal. 3d 158, 161, 524 P.2d 830, 834-35, 115 
Cal. Rptr. 358, 359 (1974) (en banc). See generally McGinley & Downs, Airport Search and 
Seizure—A Reasonable Approach, 41 Fordham L. Rev 293, 306 (1972).

77. 392 U.S. 1, 30 (1968) (upon reasonable belief that criminal activity afoot and after 
reasonable inquiry, police officer may conduct limited weapons search of suspect’s outer 
clothing).

78. United States v. Moreno, 475 F.2d 44, 46 (5th Cir.), cert, denied, 414 U.S. 840 (1973); 
United States v. Bell, 464 F.2d 667,672 (2d Cir.), cert, denied, 409 U.S. 991 (197 2). But see People 
v. Hyde, 12 Cal. 3d 158, 162-65, 524 P.2d 830, 832-34, 115 Cal. Rptr. 358, 360-62 (1974) (en 
banc) (examination of theoretical and practical underpinnings of Terry v. Ohio suggests it is 
inapposite to problems of airport searches). See generally Brodsky, Terry and the Pirates: 
Constitutionality of Airport Searches and Seizures, 62 Ky.L. Rev 625 (1974); McGinley & Downs, 
supra note 76.

79. United States v. Skipwith, 482 F.2d 1272, 1274-75 (5th Cir. 1973); United States v. 
Epperson, 454 F.2d 769, 771 (4th Cir.), cert, denied, 406 U.S. 947 (1972).

80. People v. Hyde, 12 Cal. 3d 158,162, 524 P.2d 830, 835,115 Cal. Rptr. 358,363 (1974) (en 
banc).

81. See United States v. Canada, 527 F.2d 1374, 1378 (9th Cir.) (consent implied because 
airport search practices well known and baggage was placed voluntarily on conveyor leading to 
checkpoint), cert, denied, 423 U.S. 895 (1975); United States v. Williams, 516 F.2d 11,12 (2d Cir. 
1975) (per curiam) (consent implied since defendant could have checked luggage rather than carry 
it on board). Some courts require the government to prove that a passenger voluntarily consented 
to the search. United States v. Miner, 484 F.2d 1075,1076 (9th Cir. 1973); United States v. Davis, 
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upheld as administrative searches because they involve routine 
inspection incident to a comprehensive regulatory scheme.82

482 F.2d 893,913 (9th Cir. 1973). See also Schneckloth v. Bustamonte, 412 U.S. 218,219 (1973) 
(search conducted pursuant to consent exception to requirements of warrant and probable cause). 
The voluntariness of consent to airline searches is open to question. Note, Airport Security 
Searches and the Fourth Amendment, 71 Colum. L. Rev. 1039, 1048-49 (1971).

82. United States v. Davis, 482 F.2d 893, 908 (9th Cir. 1973); People v. Hyde, 12 Cal. 3d 158, 
166, 524 P.2d 830, 834, 115 Cal. Rptr. 358, 362 (1974) (en banc); cf. Camara v. Municipal 
Court, 387 U.S. 523, 537 (1967) (public acceptance, need, and impersonal, noncriminal nature 
of search support reasonableness of housing code inspections).

83. See 545 F.2d at 663; Cr. No. 76-106-OJC, at 2-3 (N.D. Cal. Apr. 20, 1976).
84. 545 F.2d at 663; Cr. No. 76-106-OJC, at 1 (N.D. Cal. Apr. 20, 1976).
85. See notes 52-57 supra and accompanying text.
86. United States v. Tilton, 534 F.2d 1363,1366 (9th Cir. 1976); see United States v. Solmes, 

527 F.2d 1370, 1372-73 (9th Cir. 1975) (border search lawful because surveillance indicated 
vessel had returned to United States from territorial waters).

Government interest in controlling outgoing drug traffic is no more 
important than its interest in preventing arms exportation and air pi
racy. In view of the restrictions on searches in these latter instances of 
government concern, the Stanley court should have made a full inquiry 
into the necessity for outgoing searches and the level of intrusion 
permissible under such circumstances. After balancing the interests at 
stake, the court in Stanley should have concluded that applying a 
blanket border search exception to outgoing vessels is unreasonable 
because the government’s interests in illegal drug exportation are not 
sufficient to override an individual’s privacy interests in the outgoing 
border search situation. Thus, unless there were articulable circum
stances that could support a reasonable belief that the 0/S National 
was involved in illegal activity, the search that occurred can be justified 
only if it is considered a border search in the traditional sense.

Traditional Border Search Analysis

The scenario in Stanley arguably resembled a traditional incoming 
search; as a result, the court may have assumed that the case involved 
more important government interests than a strictly outgoing search. 
The facts suggest that the ship may have tried to unload marijuana 
and was escaping when apprehended,83 and the government charged 
the defendants with importation, not exportation.84 Nevertheless, 
more substantial evidence than this is required for a valid border 
search. Under traditional border search analysis, a search is 
permitted only at the border or its functional equivalent.85 Customs 
officers must have a reasonable basis for suspecting that a ship 
subject to search travelled from international to territorial waters.86 
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Mention of such an incoming passage is conspicuously absent from 
the Stanley opinion, which discussed only an outgoing crossing.87 
Unless there is evidence that the National had left international 
waters but had not completed entry into the United States, the search 
upheld in Stanley does not comport with traditional principles of 
border search analysis.88

87. 545 F.2d at 666. The Ninth Circuit apparently adopted the lower court’s finding that there 
was insufficient evidence that the National recently had sailed from Mexican waters. See id. at 
664; United States v. Stanley, Cr. No. 76-106-OJC, at 5 (N.D. Cal. Apr. 20, 1976). The court 
stated only that a border was crossed and tied the search to the outgoing crossing. 545 F.2d at 666 
& n.6.

88. See United States v. Solmes, 527 F.2d 1370,1373 (9th Cir. 1975) (search need not occur at 
instant of crossing as long as ship remains in adjacent bay); note 61 supra.

89. See Carroll v. United States, 267 U.S. 132, 154 (1925) (dictum) (persons lawfully within 
country entitled to travel freely unless there is probable cause to search).

90. See United States v. Solmes, 527 F.2d 1370, 1373 (9th Cir. 1975) (bay functional 
equivalent of border; few-hour delay before search permissible); cf. United States v. Lincoln, 494 
F.2d 833, 837 (9th Cir. 1974) (search of car lawful after four-hour continuous surveillance); United 
States v. Newman, 490 F.2d 993, 994 (10th Cir. 1974) (warrantless search unlawful 700 miles 
from border); United States v. Hamilton, 490 F.2d 598, 599 (9th Cir.) (search of truck unlawful 
after four-hour break in surveillance), cert, denied, 419 U.S. 880 (1974).

91. This situation is analogous to land searches. Once the connection with the border is 
severed, customs officers have no authority to search. See United States v. Vigil, 448 F.2d 1250, 
1251 (9th Cir. 1971) (per curiam) (customs officials had authority to search vehicle when 
reasonably certain that vehicle contained goods or persons that had just crossed border, even if 
vehicle itself had not crossed recently); United States v. Weil, 432 F.2d 1320, 1323 (9th Cir. 
1970) (customs officials had authority to search because surveillance supported reasonable belief 
that suspect recently crossed border).

92. The test for land searches requires that the factfinder be convinced that in the totality of 
circumstances there is sufficient evidence that any contraband found aboard the vehicle at the 
time of the search was aboard at the time of entry. Alexander v. United States, 362 F.2d 379, 382 
(9th Cir.), cert, denied, 358 U.S. 977 (1966). To meet this test courts require continuous 
surveillance of the vehicle. Id. Small breaks in surveillance will not invalidate the search, but if the 
vehicle’s condition changes the break becomes too long. Compare United States v. Hamilton, 490 
F.2d 598, 599 (9th Cir.) (search of truck after four-hour break in surveillance illegal), cert, denied, 
419 U.S. 880 (1974) and United States v. Petersen, 473 F.2d 874, 876 (9th Cir. 1973) (search 
after 10-minute break in surveillance during which new passengers boarded illegal) and United 

The link between vessels or individuals and foreign territory remains 
until they have completed entry into the United States, whereupon they 
gain the protection of the fourth amendment’s warrant and probable 
cause requirements.89 If there was proof that an original inward crossing 
occurred in Stanley, the vessel arguably might have maintained its 
connection to foreign waters while in the bay area.90 In that event, the 
search of the National while leaving United States waters would have 
hinged upon the initial, rather than on the outward, border crossing. 
When a border crossing occurs at sea, however, it is possible for a ship 
to sever its connection with foreign waters, thereby completing entry 
into the United States, without travelling inland.91 This can occur if 
contraband aboard a ship is loaded after the border crossing.92 For 
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example, if a ship crosses the border in Southern California and travels 
inside the territorial limit to Seattle, the ship may have contacts with 
other vessels or people and may thus sever its connection to the border, 
because it would no longer be likely that contraband found on the ship 
at the time of search was aboard at the time of the border crossing.93 In 
addition, the mere passage of time can suffice to sever the connection in 
some cases; if an outgoing ship crosses the border and stays beyond the 
three-mile limit for a significant period, the possibility of contact with 
other ships would attenuate its relationship to the border.94 In either 
situation, however, continuous surveillance of the vessel would 
preserve the border connection.95

States v. Portillo, 469 F.2d 907, 909-10 (9th Cir. 1972) (search after three-hour break in 
surveillance illegal) with United States v. Lincoln, 494 F.2d 833,837 (9th Cir. 1974) (search after 
four-hour surveillance legal) and United States v. Martinez, 481 F.2d 214, 218 (5th Cir. 1973) 
(search 150 miles from border and 142 hours after crossing, with 35-minute break in surveillance, 
legal), cert, denied, 415 U.S. 931 (1974).

93. Cf. United States v. Petersen, 473 F.2d 874, 876 (9th Cir. 1973) (because new passenger 
may have brought contraband aboard, land search illegal); Alexander v. United States, 362 F.2d 
379,382-83 (9th Cir.) (because surveillance nearly continuous and no evidence suggesting change 
in condition, land search legal), cert, denied, 385 U.S. 977 (1966).

94. See Alexander v. United States, 362 F.2d 379, 382-83 (9th Cir.) (legality of border search 
must be tested by determination whether totality of surrounding circumstances, including time 
elapsed, sufficient to convince factfinder that contraband aboard at time of border crossing), cert, 
denied, 385 U.S. 977 (1966).

95. Id.; see note 92 supra.
96. See 19 U.S.C. § 1581(a) (1970) (creating customs jurisdiction within the United States and 

customs waters).
97. Id. §§ 1581(a), 1703(a), 1709(c) (1970).

The rule in Stanley should have been that customs agents may 
conduct border searches upon reasonable belief that a ship recently has 
crossed from international into territorial waters without completing 
entry into the United States. The right to search should not diminish 
when an outgoing vessel, which never completed entry into the United 
States, crosses the three-mile limit. On land, once a subject crosses the 
border leaving the country, United States customs agents have no 
jurisdiction;96 in coastal waters, however, jurisdiction extends nine 
miles beyond the border.97 Consequently, an outgoing border crossing 
should not suspend the government’s right to search within customs 
waters as long as the connection with the original inward crossing 
remains. The vital national interests in incoming vessels do not 
diminish for a ship between the three - and twelve-mile limits unless the 
link is severed by time, distance, or contacts with other vessels. Had the 
Ninth Circuit applied this test in Stanley, it would have avoided a 
blanket extension of the border search exception to outgoing searches
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and would have preserved the requirement that a border be crossed 
by a vessel entering the United States before that ship can be 
searched.

Despite Stanley’s sweeping extension of the border search exception 
to searches of outgoing ships, the decision contains certain limits. Even 
when interpreted literally, Stanley does not suggest that all persons are 
subject to a border search upon leaving the United States. The 
exemption is restricted to coastal water searches, because customs 
jurisdiction extends beyond the actual border only at sea; no 
comparable zone exists on land. If power to conduct border searches is 
not tied to a recent crossing from international to territorial waters, 
inconsistencies between land and sea searches would result. Persons 
leaving by sea would be subject to search based on outgoing crossings 
while persons exiting by land would not.

Conclusion

Because the border search exception presents a threat to individual 
rights, courts should extend it only when a genuine public need arises. 
The traditional policy interests justifying application of the border 
search exception to incoming vessels do not apply with the same force 
to an outward border crossing.98 Particularly in the drug smuggling 
situation the government’s primary concern is with importation rather 
than with exportation.99 For these reasons, the court in Stanley should 
have upheld the search of the O/S National only if the vessel recently 
had crossed into the United States. This would prevent extension of the 
border search exception to all outgoing searches while providing 
customs agents with a reasonable opportunity to deter smuggling. It 
also would reflect an appropriate balancing of governmental interests 
and individual rights by limiting customs officials’ authority to search to 
instances involving a high risk of illegal activity and would lessen the 
likelihood of infringing the civil liberties of travellers.

98. See notes 64-70 supra and accompanying text.
99. See notes 64-68 supra and accompanying text.

Harriet J. Sims





BOOK REVIEWS
A Modern Approach to Evidence by Richard O. Lempert & 
Stephen A. Saltzburg. St. Paul, Minn.: West Publishing Co., 1977. 
Pp. 1231. $20.95.

For a number of years I have taught evidence to large classes of 
second year students. Teaching this course, which should be one of 
the most exciting, challenging, and essential offerings in the law 
school curriculum, has not been an easy task. One of my greatest 
problems has been the available teaching materials, which consist 
primarily of traditional casebooks. The difficulty created by the lack 
of stimulating materials is exacerbated by the enigmatic character of 
the second-year law student. After one year of legal study, she has 
gained confidence in her ability and has mastered briefing and 
analysis of cases, yet she is bored with the Socratic classroom method 
and falls asleep during lectures. Unfortunately, she1 is not eligible for 
a more exciting clinical course or ready to pound the pavement in 
search of permanent employment. Although the maturation of clinical 
legal education2 and the pressures of finding a job have relieved the 
tedium of the third year, they also have shifted much of the third-year 
malaise to the second year, producing an ennui that poses a 
challenging pedagogical dilemma that a casebook approach to 
evidence cannot successfully treat.

1. Use of the feminine gender in this review reflects a similar device used throughout the 
textbook. See R. Lempert &S. Saltzburg. A Modern Approach to Evidence 92,154,190, 244 
(1977). Judges, lawyers, doctors, truck drivers, and murderers, indeed all save rapists, take on a 
feminine identity, in contrast to traditional stereotypes. Only occasionally is a token male thrown 
in, usually as a victim or secretary. See id. at 244. Although this usage surprisingly caused some 
confusion during classroom discussions among both female and male students (not to mention 
their professor), who were accustomed to the traditional use of the masculine pronoun and the 
predominance of males in certain roles, it increased awareness of the male orientation in our 
society. The authors’ shift in focus is a welcome change, and one for which they should be 
commended.

2. Over the years, academicians have advocated various programs to relieve the tedium of 
third-year law study. Clinical education is one proposal that recently has gained increasing 
acceptance. See H. Packer & T. Ehrlich, New Directions in Legal Education 37-46 (1972); 
Carrington, Training for the Public Professions of the Law: 1971, reprinted in H. Packer & T. 
Ehrlich, supra, app. A, at 95.

3. Christopher Columbus Langdell, dean of Harvard Law School in the late 19th century, first 
introduced the casebook method of teaching law. Despite opposition from conservative teachers, 
who believed that an abstract formula was essential, Langdell’s method has gained almost 
universal acceptance. See H. Packer & T. Ehrlich, supra note 2, at 29.

Evidence is ill-suited to Langdellian casebook methodology3 with 
its emphasis on appellate opinions. Evidentiary battles occur not on 

1657
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the appellate level, but in the more hurried forum of the trial court. 
Moreover, the exercise of a trial judge’s discretion is relatively 
immune from the scrutiny of appellate tribunals, which generally label 
evidentiary error harmless if they note it at all.4 Thus, a study that 
focuses upon appellate opinions is not particularly insightful.5 My own 
experience with third-year students in clinics and trial advocacy 
courses indicates that the rules of evidence learned in a traditional 
course serve as quixotic clues rather than guiding lights when applied 
in the courtroom context. Although a trial advocacy class could be an 
alternative to the traditional evidence class, such a course cannot and 
should not replace the basic evidence course. An advocacy class 
requires smaller numbers, greater hours, additional teachers, and 
extra equipment such as moot courtrooms and video tape machines 
that would raise the costs of such a course to a prohibitive level.6 In 
addition, the many students who will never be actively involved in 
litigation do not need a trial advocacy course. Rather, there is need for 
an introductory level course providing the conceptual foundation 
every lawyer must have in a form that easily translates into the daily, 
creative practice of law.

4. See R. Lempert & S. Saltzburg, supra note 1, at 2.
5. I have given the traditional casebook a protracted trial, having used three of the best: D. 

Louisell, J. Kaplan. & J. Waltz, Cases and Materials on Evidence (2d ed. 1972); J. Maguire, 
J. Weinstein,-J. Chadbourn, & J. Mansfield, Cases and Materials on Evidence (6th ed. 1973); 
C. McCormick, F. Elliot, & J. Sutton, Jr., Cases and Materials on Evidence (4th ed. 1971).

6. Eminent jurists have noted the inadequacy of legal education in this respect. For example, 
Chief Justice Burger recently called for more positive steps to promote courtroom skills in 
attorneys who choose to specialize in trial advocacy. See Burger, The Special Skills of Advocacy, 
42 Fordham L. Rev. 227 (1973).

7. See K. Broun & R. Meisenholder. Problems in Evidence (1973).
8. V. Ball.R. Barnhart, K. Broun, G. Dix.E. Gellhorn.R. Meisenholder, E. Roberts & J. 

Strong, McCormick’S Handbook of the Law of Evidence (2d ed. E. Cleary 1972).
9. For class use, I prefer short video tapes through which a particular technique, such as 

refreshing recollection, can be demonstrated, in contrast to the more lengthy and comprehensive 
films produced by Professor Nesson at Harvard Law School. See generally Friedman, The 
Celluloid Casebook, Juris Doctor, Jan. 1977, at 11. Professor Nesson’s attempts to teach the 

The problem approach introduced in a recently published book7 
designed to be used in conjunction with the McCormick hornbook8 
and the Federal Rules of Evidence presents a partial solution. This 
approach is inadequate by itself, however, because it is desirable to 
read certain cases to gain a full understanding of particular policy 
issues. In addition, supplementing discussion problems with occa
sional role-playing exercises can encourage greater appreciation of the 
practical application of the Rules. Frequent demonstrations with 
transcripts or short video tapes9 also can give life to the written Rules 
and provide insights into their rationales.
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Richard 0. Lempert and Stephen A. Saltzburg’s A Modem 
Approach to Evidence,10 one of the newest attempts to solve this 
problem, is more successful than any other textbook in satisfying the 
need for stimulating course material. In its approximately 1200 pages, 
it combines problems, transcripts, and text, as well as cases. I have 
recently finished using the book with an evidence class of 125 second- 
year students. It was an overwhelming success with both students and 
professor and proved to be a teaching vehicle worthy of the exciting 
and challenging subject matter.

principles of evidence through the use of film were spawned by his discovery that traditional 
materials were dry, abstract, and appellate-oriented. Id.

10. R. Lempert & S. Saltzburg, supra note 1. In additon to the textbook, Lempert and 
Saltzburg have prepared a Teacher’s Manual for the book. Like sex manuals, however, teaching 
manuals are undoubtedly difficult to write and are useful only to the beginner.

11. Many of the Federal Rules are reprinted in the text; however, students should acquire a 
copy of the Rules in order to become thoroughly familiar with them.

12. E.g., Barber v. Page, 390 U.S. 719 (1968) (prior testimony exception to hearsay rule when 
witness unavailable); Palmer v. Hoffman, 318 U.S. 109 (1943) (business record exception to 
hearsay rule); Johnson v. Lutz, 253 N.Y. 124, 170 N.E. 517 (1930) (same); see R. Lempert & S. 
Saltzburg, supra note 1, at 426-27, 449.

13. E.g., Branzburg v. Hayes, 408 U.S. 665 (1972), reprinted in R. Lempert* S. Saltzburg, 
supra note 1, at 742-58 (section discussing proposals for new privileges).

14. E.g., Stewart, Perception, Memory, and Hearsay: A Criticism of Present Law and the 
Proposed Federal Rules of Evidence, 1970 Utah L. Rev. 1, excerpted in R. Lempert* S. 
Saltzburg. supra note 1, at 389-99 (preceding discussion of exceptions to hearsay rule).

15. The transcripts of direct and cross-examinations of psychiatrists that appear in the 
section on expert testimony are particularly notable. See R. Lempert* S. Saltzburg.supra note 
1, at 942-94.

The authors treat each topic in the book with a textual discourse 
followed by a series of problems. The textual commentary is relatively 
brief, well-organized, and compares favorably with the McCormick 
hornbook. Principles of law are explained in a straightforward manner 
that includes consideration of both the applicable Federal Rules of 
Evidence11 and the common law rules. Differences between them are 
examined in terms of practical and theoretical policy justifications. 
The text also includes summaries and discussions of the major 
cases,12 occasionally incorporating an edited version of a case13 or an 
article14 when useful in raising policy issues.

The trial transcripts that appear throughout the textbook are 
another significant feature. They are not only attractive to students, 
but are also extremely useful illustrations of the rules of evidence in 
action. In class, they provoked thoughtful and animated discussions of 
the alternatives open to the examiner and the objections available to 
her opponent.15 Two chapters in the book contain transcripts of entire 
trials footnoted with lengthy explanations and questions concerning 
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evidentiary objections and rulings.16 17 18 In the first chapter, the trial 
transcript of People v. Whale,11 involving a prosecution for the sale of 
marijuana, provides a multipurpose introduction to the course. It 
demonstrates those basic aspects of a trial with which the student 
must be familiar, but which neither require nor deserve large amounts 
of classroom time. For example, the transcript suggests problems of 
opening and closing arguments, jury instructions (both curative and 
the final charge), leading questions, the scope of cross-examination, 
redirect examination, rebuttal testimony, order of proof problems, 
competency, personal knowledge, lay opinions, demeanor, the 
missing-witness rule, stipulations, and the roles of judge and jury 
with regard to considering admissibility and weight of the evidence. 
The transcript also provides a good overview of the course, previewing 
some concepts that will be studied in depth, such as relevancy, 
authentication and identification, hearsay, the best evidence rule, and 
judicial notice. A course commencing with the People v. Whale 
transcript and ending with the chapter nine transcript of State v. 
Brooks,19 a prosecution for rape, demonstrates to both students and 
the professor the knowledge and sophistication acquired during the 
course of the semester.

16. See id. at 4-88, 771-848 (chapters one and nine).
17. Id. at 4.
18. Id. at 771.
19. See id. at 381-88.
20. See id. at 278-80, 285-86, 287-88.
21. See id. at 359-64.
22. See id. at 431-35.

The problems presented in the textbook are the crux of its teaching 
methodology, but their value as teaching vehicles varies. Those 
involving admissions are superior,19 while those dealing with 
impeachment by prior convictions, prior bad acts, and character are 
least useful.20 A number of the better problems take the form of 
transcripts, such as problem VI-15,21 which emphasizes distinctions 
between hearsay and nonhearsay testimony, and problem VI-57,22 
which focuses on refreshing recollection and the hearsay exceptions 
for past recollection recorded and business records. Although the 
problem assortment is generally good, it could be improved by the 
inclusion of more problems that lend themselves to role playing by 
students.

Because the problem approach to evidence is surprisingly time 
consuming, a single problem often provides fuel for an entire class 
session. Moreover, to enable an instructor to choose the problems 
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best suited to the needs of her class,23 the authors included more 
problems than a professor could deal with in one course,24 so that 
most instructors will not be able to cover the entire spectrum offered 
in the book. To them, I humbly suggest incorporating certain material 
by lecture within discussions of other topics, and omitting other 
material. For example, chapter thirteen, examining the roles of judge 
and jury,25 could be dealt with at the beginning of the course during 
discussion of the People v. Whale transcript. Depending upon the 
interest of the instructor, the Whale case also could spark discussions 
of burdens of proof, judicial notice, and presumptions, which are 
treated in chapter ten.26 Classes might appropriately consider the 
detailed analysis of confrontation and compulsory process found in 
chapter seven27 with the hearsay rule and its exceptions. Work 
product, treated in chapter two,28 relates to the attorney-client 
privilege. On the other hand, portions of chapter two, relating to 
discovery and the generation of evidence,29 as well as portions of 
chapter twelve, concerning the parole evidence rule and eyewitness 
identification,30 are candidates for omission because they often are 
discussed in other courses.

23. See id. at xix. Despite the large number of problems offered, like most old dogs I 
occasionally found it necessary to supplement the book with problems that I have developed 
over the years and with a few favorites from K. Broun & R. Meisenholder, supra note 7.

24. There are 484 problems in the book.
25. See R. Lempert & S. Saltzburg, supra note 1, at 1133-90.
26. See id. at 857-931.
27. See id. at 509-605.
28. See id. at 116-18.
29. See id. at 98-139.
30. See id. at 1071-1100.
31. Id. at xviii. I am not entirely convinced that the authors have been successful in this 

endeavor.
32. Id.
33. The authors’ questions at the end of many of their explications, such as “Are we right?” 

and “Can you think of any other reasons?,” constitute a petty annoyance in these portions of the 
text. See, e.g., id. at 479, 669, 686.

The authors’ elucidation of policy issues is one of the most 
refreshing aspects of the book. They apply history, psychology, and 
logic to accepted concepts, question established principles, and 
deliberately try to “create some controversies that have not 
heretofore existed.”31 Nevertheless, they do not attempt to pro
selytize.32 Rather, their opinions on difficult policy questions are 
expressed primarily to encourage debate and to expose students to a 
variety of views. The authors are careful to alert students when they 
voice a personal preference, and always support unorthodox positions 
with careful reasoning.33
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The section dealing with the coconspirators exception to the 
hearsay rule provides a good example of the authors’ excellent 
analysis of law and policy.34 The authors examine rationales for 
classifying admissions as either an exception to the hearsay rule or 
nonhearsay and then draw a distinction between the admissions of 
business partners and those of coconspirators. A partner’s statements 
are admissible against the business entity under an agency theory. 
Thus, to the extent that the substantive law of partnership holds 
partners personally liable when the assets of the enterprise do not 
cover the judgments against it, one partner’s statements relating to 
the partnership business bind another.35

34. See id. at 374-80.
35. Id. at 374.
36. See id. at 375.
37. Id. at 378.

The liability of conspirators, however, does not derive from an 
unsatisfied obligation of a business entity, but from the illegality of 
the enterprise.36 A conspirator’s statements promoting the conspiracy 
become verbal actions of the illegal undertaking probative of its 
existence and its ends. Under substantive law, conspirators are 
mutually responsible for such actions; therefore, the statements may 
be considered nonhearsay when offered against other members of the 
group because they are not offered for the truth of the matter 
asserted. Statements not made in furtherance of the goals of the 
conspiracy such as one conspirator’s allegations against another or 
descriptions of past actions of the conspiracy can not, however, be 
classified as verbal actions of the illegal enterprise. The only reason 
for offering such statements would be as evidence of the truth of the 
matters asserted therein. As hearsay, they do not seem to fit within 
the agency rationale for admission when coconspirators have not 
authorized or adopted such statements. The exception thus admits 
many statements that can only be classified as hearsay when courts 
ignore the “in furtherance” requirement, and when the exception is 
not limited to situations in which conspiracy is charged. For if 
conspiracy is not charged, it is not an issue to be proved, and thus 
renders immaterial coconspirator’s statements offered as verbal acts 
of the conspiracy. If offered for the truth of the matter asserted, the 
statements are inadmissible but for the coconspirators exception. 
Because no partnership or agency rationale applies, the authors “see 
no good analytic justification for the exception in cases where 
conspiracy is not charged or in cases where the ‘in furtherance’ 
requirement is not strictly construed.”37
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The authors then explore possible reasons for the breadth of the 
exception, such as the increased ease in securing criminal convictions 
and the typical policy justifications of reliability and necessity.38 A 
conspirator is in the position to know the identities of his 
coconspirators and their past activities, and as long as there is no 
motive to misrepresent, his statements might be considered reliable. 
Necessity exists because a coconspirator has a fifth amendment 
privilege not to testify and the hearsay declaration may be the only 
available proof of certain essential matters. Yet, as pointed out by the 
authors, such a rationale turns in part on the unavailability of the 
declarant, a far cry from the general justification for the admissions 
exception—the availability of the declarant to deny or explain the 
statements attributed to him.39 Nor does the reliability of the 
coconspirator’s statements differ from the reliability of a statement 
made by anyone who is in a position to know what he is talking about 
and who has no apparent motive to deceive. Generally, this sort of 
reliability rationale is not sufficient to overcome the hearsay 
objection.40

38. See id. at 378-80.
39. Id. at 379.
40. The above summary, which does not do justice to the authors’ analysis, is an indication of 

the quality and thought-provoking nature of their work. Indeed, their treatment of the 
coconspirator exception may prove too sophisticated for many second-year students.

41. See id. at 491-96.
42. Id.

The authors’ persuasive argument against liberalization of the 
hearsay rule is another particularly good section, and provides an 
unusual but welcome addition to an evidence text.41 The section 
presents concrete reasons for retaining the traditional hearsay 
doctrine; it explains that abandonment of the doctrine could allow the 
state or wealthy organizations to obtain an unfair advantage in 
admitting hearsay. In addition, abandonment of the traditional 
approach would give judges an opportunity to expand their discretion 
unwisely, and would create the danger of distortion or perjury, while 
continued application of the doctrine permits maintenance of a 
workable system.42 The fresh perspective gained by evaluating the 
benefits of the rule in a modem context expands the student’s 
comprehension of its intricacies.

On the other hand, the validity of some of the authors’ arguments is 
questionable. For example, in discussing the relevance rules, which 
exclude arguably relevant evidence for policy reasons, the authors 
postulate an underlying theme: “[TJhe relevance rules arise in 
situations of low probative value where appellate courts feel free to 
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pay particular attention to policy considerations.”43 They argue that 
the rule excluding evidence of other crimes to show a defendant’s 
criminal propensity is actually based on the low probative value of 
such evidence, a view that is contrary to the popular assumption that 
such evidence is highly relevant. The authors explain that those who 
feel that such evidence is relevant ignore the fact that it is very 
unlikely that the prior criminal record of a defendant who elects to go 
to trial rather than plead guilty is probative of anything.44 Guilty 
defendants with past records are more likely to take advantage of the 
leniency associated with guilty pleas, while innocent defendants with 
similar backgrounds more frequently choose to go to trial, assuming 
that their innocence assures a weak case for the prosecution. 
Moreover, the nature of police investigations increases the probability 
that those who are mistakenly charged will have criminal records,45 
while the likelihood that a prosecutor will dismiss a weak case 
decreases when repeat offenders are involved. Consequently, even if 
all those with prior records have a propensity to commit crimes, a past 
record may have no association or even a negative correlation with the 
guilt of those defendants who go to trial. The low probative value of 
such evidence leaves appellate judges free to consider policy 
justifications for exclusion, such as the possibility of the defendant’s 
rehabilitation or the prejudice to his defense. The authors’ argument 
may be suspect; nevertheless, it functions as a catalyst by forcing 
thoughtful exploration instead of blind acceptance of the traditional 
justifications for this exclusionary rule.

43. Id. at 211. The authors’ analysis of relevancy also includes a mathematical restatement of 
the rule, including a treatment of Bayes’ Theorem and the Regret Matrix. Although students 
unaccustomed to thinking in terms of symbols and equations did not find the section particularly 
useful, others with a mathematical background found it to be enlightening.

44. See id.
45. Many persons are charged with commission of a crime as a result of their identification by 

the victim from a picture array. A person is not likely to have his picture in police files unless he 
has a prior record. Mistaken identification is perhaps the most common source of erroneous 
convictions. See id. at 211-12.

46. See id. at 1085, 1100, 1101-02. An excerpt from Cady, Objections to Demonstrative 
Evidence, 32 Mo. L. Rev. 333 (1967), which appears earlier in the chapter, is general in nature 
and excluded from my estimate. See R. Lempert & S. Saltzburg. supra note 1, at 1053-57.

One could quibble with the brevity of the authors’ treatment of 
certain topics, especially their examination of real and demonstrative 
evidence in chapter twelve. Trial lawyers’ increasing use of 
multimedia presentations of evidence to appeal to the jury’s visual 
and auditory senses can result in more successful advocacy. It is 
surprising, therefore, that demonstrations, experiments, maps, 
diagrams, duplicates, photos, movies, and sound recordings receive 
less than two pages of textual treatment,46 while within the same 
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chapter the parole evidence rule, eyewitness identification, computer 
records, and videotape trials consume forty-seven pages.47 Typical 
exhibits of charts, diagrams, and photographs would have been a 
beneficial addition to the book by furnishing material on which 
students could base objections, and would provide an excellent review 
of relevancy, hearsay, authentication or identification, and the best 
evidence rule. It also would force students to ponder the ways in 
which these traditional objections might be used and to consider the 
special problems of reliability, distortion, and the misleading 
impression of reality created by such exhibits.

47. See R. Lempert&S. Saltzburg,supra note 1, at 1071-81, 1089-98, 1103-31. Moreover, 
this material could be omitted from an evidence course.

48. See id. at 321-28.
49. See id. at 645-58.
50. 263 F. Supp. 360 (E.D. Va. 1967), excerpted in R. Lempert& S. Saltzburg, supra note 1, 

at 649-57.
51. See generally A. Strick, Injustice for All (1977).
52. Two other features of the book should prove quite helpful to the student. At the end of 

each chapter the authors supply a selected bibliography, an excellent reference device. In 
addition, the two-part appendix containing a brief history of efforts to codify the rules of 
evidence and an evidence outline citing the relevant Federal Rules should furnish a useful 
framework for review purposes.

‘Associate Professor of Law, Georgetown University Law Center; A.B. 1965, J.D. 1967, 
University of South Carolina; LL.M. 1972, Georgetown University Law Center.

One final aspect of the book deserves mention. The authors focus 
upon ethical considerations whenever appropriate and include entire 
sections on the ethics of impeachment48 and the ethical issues 
surrounding the attorney-client privilege.49 Although the detailed 
examination of In re Ryder50 may unnecessarily overlap with the 
material covered in a professional responsibility course, the ethical 
implications of impeachment should initiate lively discussion in view 
of recent heightened concern with the morality of our adversary 
system.51

Lempert and Saltzburg have made a significant contribution to 
legal education. In addition to providing a fresh outlook to evidence, 
the book should spare the student the extra expense of hornbooks, 
nutshells, and outlines.52 Above all, it is an innovative and exciting 
book and an excellent teaching device, which simultaneously 
examines the basic rules and principles of evidence law, encourages 
thoughtful consideration of the policy justifications and the rationales 
for those rules and principles, and provokes creative application of the 
student’s newly gained knowledge of evidence law. What more could 
an evidence teacher want?

Larry J. Ritchie*





Cocaine: A Drug and its Social Evolution by Lester Grinspoon 
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The coca plant, from which cocaine is extracted, has been grown on 
the eastern slopes of the Andes Mountains for centuries. The Incas 
used coca in their religious festivals and as a token of great honor 
among their leaders and nobility.1 After recognizing its properties, the 
Spanish used coca leaves to pay native laborers working the Andean 
gold mines.2 Coca chewing became so pervasive in the region that the 
Catholic Church, which initially had classified coca as a “food” and 
therefore forbidden during a fast, was forced to label it an “adjunct” 
of food and to permit its use before mass.3

1. L. Grinspoon & J. Bakalar, Cocaine: A Drug and its Social Evolution 10 (1976).
2. Id.
3. McLaughlin, Cocaine: The History and Regulation of a Dangerous Drug, 58 Cornell L. Rev. 

537, 540 n.26 (1973).
4. Id. at 539. One writer estimates that 90% of the Andean Indians use coca. See R. Lingeman, 

Drugs from A to Z: A Dictionary 43 (1969).
5. L. Grinspoon & J. Bakalar, supra note 1, at 14.
6. See McLaughlin, supra note 3, at 544-45, 544 n.55.
7. See L. Grinspoon & J. Bakalar, supra note 1, at 22-23.
8. See id. at 26.

Today, on the harsh South American altiplano, the plant still is 
widely used by the Indians who chew it as a stimulant and to reduce 
hunger and fatigue, two incidents of life at high altitudes.4 Coca is so 
much a part of Andean culture that time and distances are often 
measured in a unit called the cocada, the period during which one wad 
of coca is kept in the mouth or the distance travelled during one 
chewing of the coca leaf.5

Although coca chewing is localized in western South America, the 
principal alkaloid of the coca plant, cocaine, has been used extensively 
in Europe and the United States for both medical and recreational 
purposes since it was isolated in 1859.6 Once touted by Sigmund 
Freud as a cure for morphinism, the drug was employed by doctors as 
an antidepressant and as an anesthetic, particularly in oral and eye 
surgery.7 Eminent men and women from all walks of life, including 
composers Gounod and Massenet, Pope Leo XIII, operatic diva 
Adelina Patti, and Ulysses S. Grant, took cocaine in the form of patent 
medicines because it allegedly stimulated their minds and reduced 
their fatigue.8 Angelo Mariani, a chemist and successful entrepreneur 
of the late nineteenth century, retailed a broad range of concoctions 
laced with small amounts of coca or cocaine, including such panaceas

1667
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as Vin Mariani (coca mixed with wine), Pastilles Mariani (a throat 
lozenge containing coca), and The Mariani (coca leaf extract without 
wine).9 In the United States, a Georgia pharmacist named John Styth 
Pemberton produced a beverage called Coca-Cola in 1886 that was a 
mixture of coca and kola nut extract, which contains caffeine.10 The 
drink initially was sold as a patent medicine, and early advertisements 
praised it as a cure for melancholy, hysteria, and neuralgia.11 After the 
distribution of cocaine was criminalized in the early twentieth century, 
however, the price rose and a dedicated clientele composed of 
unconventional professionals such as artists and musicians became 
the primary users.12 Since 1970, the flow of illicit cocaine into the 
United States market has increased drastically due to the drug’s 
resurgence of popularity.13 This reversal of the prior trend of 
decreasing use compels a reexamination of cocaine’s effects and a 
review of its criminal status.

9. Id. at 25.
10. Id. at 27.
11. McLaughlin, supra note 3, at 546 n.70.
12. See L. Grinspoon & J. Bakalar, supra note 1, at 40-49. The first statute regulating the 

distribution and use of cocaine was passed in Oregon in 1887. Act of Feb. 21, 1887, § 1,1887 Or. 
Laws 87 (sale of opium and cocaine prohibited without doctor’s prescription). By 1914, 45 
states and the federal government had followed suit, and by 1931 every state had enacted 
restrictions on the sale of the drug. See L. Grinspoon & J. Bakalar, supra at 40-42.

13. See McLaughlin, supra note 3, at 537. See also Steele, The Cocaine Scene, Newsweek,May 
30, 1977, at 20; Chaplin, Cocaine in Washington, Wash. Post, June 5, 1977, Magazine, at 18.

14. L. Grinspoon & J. Bakalar, supra note 1, at ix.

In spite of its long history, cocaine has been the subject of relatively 
little serious research and writing. Lester Grinspoon and James B. 
Bakalar’s recent book, Cocaine: A Drug and its Social Evolution, is a 
critical addition to this sparse literature. Written in an eminently 
readable style and addressed to the nonspecialist as well as the 
technician,14 the book traces the history of both coca and cocaine and 
chronicles the use and abuse of these drugs. The authors evaluate the 
abuse potential of the substances from what is scientifically known 
about them. Perhaps the book’s most startling revelation, however, is 
the relative lack of knowledge about either coca or cocaine.

Grinspoon and Bakalar’s analysis of the available medical data on 
the alleged harmfulness of coca chewing demonstrates how 
inconclusive and incomplete is our present understanding of the drug. 
The causal nexus between coca chewing and the psychological and 
physical deterioration popularly attributed to coca use has never been 
conclusively established. Even where there seems to be some 
connection, as in the prevalence of malnutrition among coca chewers, 
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it is equally possible that the scarcity of food itself caused reliance on 
coca in order to reduce hunger.15 Indeed, a recent study of the 
nutritional value of coca leaves demonstrated that when compared to 
the average content of fifty other Latin American plant products, coca 
is higher in calories, protein, carbohydrates, calcium, phosphorus, 
iron, vitamin A, niacin, and riboflavin.16 Although not all of these 
nutrients are ingested because the quid is spit out after chewing, the 
view that coca has no nutritional value should be reevaluated in the 
light of these findings.17

15. See id. at 120-29, 218.
16. See Duke, Aulik, & Plowman, Nutritional Value of Coca, 24 Harv. U. Botanical Museum 

Leaflets 119 (1975).
17. Id. at 116.
18. L. Grinspoon & J. Bakalar, supra note 1, at 119-53; see, e.g., Bureau of Narcotic 

Enforcement, Dep't of Justice, State of California, The Narcotic Problem, A Brief Study 
10 (1963) (common hallucinations experienced by cocaine users include sensation of foreign 
objects under skin or insects crawling over body); R. Lingeman, supra note 4, at 44-45 (chronic 
cocaine use can trigger digestive disorders, nausea, insomnia, malnutrition, anemia, and 
convulsions); McLaughlin, supra note 3, at 551-52 (prolonged cocaine use can produce 
hallucinations, paranoid delusions, and psychological dependence).

19. See L. Grinspoon & J. Bakalar, supra note 1, at 135-53.
20. See id. at 176-207. The euphoria produced by the drug is so intense that it may lead to early 

psychic dependence. McLaughlin, supra note 3, at 553.
21. L. Grinspoon & J. Bakalar, supra note 1, at 176.

Conclusive scientific data similarly is sparse for cocaine. It is clear 
that chronic cocaine abuse can cause severe physical and 
psychological reactions in some individuals,18 but much of the 
evidence that purports to establish a relationship between specific 
quantities and types of use and specific effects is possibly anecdotal 
or distorted by the influence of socially accepted myths.19 Because 
cocaine can be sniffed, eaten, or injected, and because the method 
employed alters the impact of the drug, these variables must be taken 
into account to evaluate accurately the drug’s abuse potential. Still 
less is known about the effects of occasional cocaine use. Although 
cocaine is not physically addictive like heroin or barbiturates, like 
other substances that cause pleasurable reactions, it creates a 
psychological need.20 Nevertheless, because of the social connotations 
implicit in the concept of “dependence,” any attempt “[t]o clarify the 
issues in this discussion is less like evaluating scientific theories of a 
more or less known phenomenon than like moderating a political 
debate.”21

This book will force the thoughtful reader to ponder America’s 
schizophrenic reaction to drugs in general. Often relying on nothing 
more than anecdote and mythology, legislators have criminalized the 
possession and use of one group of these substances while a second 
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group that includes nicotine, alcohol, and other substances proven to 
be harmful is subject only to moderate regulation. Such illogical 
distinctions usually bespeak an emotional rather than a rational 
approach. If Grinspoon and Bakalar’s excellent study has a weakness, 
it may lie in its treatment of this schizophrenia, particularly in relation 
to cocaine. Why did United States legislators react so strongly against 
cocaine use? This aspect of the book’s historical analysis is not as rich 
and provocative as the earlier analysis of the medical effects of the 
drug and its place in the American drug culture.

From 1887 until 1914, forty-six states and the federal government 
adopted some form of legislation regulating cocaine distribution.22 
During the same period, however, only twenty-nine states imposed 
comparable controls over opiates such as heroin, opium, and 
morphine.23 The cause of this specific legislative assault against 
cocaine at the end of the 1880’s is not clearly explained by Grinspoon 
and Bakalar. Admittedly, the authors include certain data that 
partially suggest an explanation. In 1884, Sigmund Freud, perhaps 
the most influential medical personage to encourage cocaine use, 
wrote his paper On Coca2* in which he recounted his initial 
encouraging experiments with cocaine. In 1885, however, Freud saw 
the results of a cocaine delirium suffered by one of his close friends, 
and by 1887 he had reevaluated his position on cocaine.25 Although the 
medical consensus was still running strongly in favor of the drug, the 
New York Medical Record commented in 1886 that “[n]o medical 
technique with such a short history has claimed so many victims as 
cocaine.”26

22. McLaughlin, supra note 3, at 559-60, 566.
23. Id. at 566 n.194.
24. See L. Grinspoon & J. Bakalar, supra note 1, at 32.
25. Id. at 33.
26. Id. at 29.
27. Id. at 38-39. In the popular press and in law enforcement circles cocaine had become a 

convenient explanation for crime. Id.
28. Id. at 29.

During the next decade the tide began to turn strongly against 
cocaine. The widespread use of cocaine in patent medicines, its 
distribution by bartenders who added it to whiskey on request, and its 
sale by itinerant vendors who offered it to their customers began to 
create alarm.27 Like chloroform and ether, cocaine employed as a 
general anesthetic was so dangerous that when substitutes became 
available surgeons stopped using it except topically.28 In the midst of 
this growing social and medical concern, racial prejudice raised its 
ugly head. Cocaine abuse became associated with blacks. Stories 
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circulated that cocaine made blacks more violent and even 
invulnerable to bullets.29 In the public mind, the cocaine user was 
considered a crazed “dope fiend,” more dangerous than other drug 
users.

29. Id. at 39-40.
30. Id. at 27.
31. R.L. Stevenson, The Strange Case of Dr. Jekyll and Mr. Hyde 44 (1886).
32. See R. Lingeman,supra note 4, at 44; McLaughlin, supra note 3, at 550.
33. R.L. Stevenson.supra note 31, at 51.
34. Cocaine use spread downward in the class structure throughout the 1890’s and became 

common among groups on the fringe of society, such as prostitutes and bohemians. L. Grinspoon 
& J. Bakalar, supra note 1, at 37.

35. W. Shakespeare, A Midsummer Night'S Dream Act 5, scene 1, line 21, in Complete 
Works of Shakespeare 218 (P. Alexander ed. 1951).

What is the origin of this “dope fiend” association? The question is 
complex, and although Grinspoon and Bakalar do not present a 
definitive hypothesis, the book contains much that permits interesting 
speculation as to the answer. Cocaine is a stimulant that induces 
excitement rather than depression. It breaks down inhibitions and 
therefore might reduce barriers for one who wished to commit an act 
of violence. These properties inspired literary writings that probably 
had more influence than scientific analysis in forging this association 
of cocaine with crime and violence, just as in the twentieth century 
popular writings associated LSD with mind expansion.

Grinspoon and Bakalar theorize that Robert Louis Stevenson may 
have written his famous novel, The Strange Case of Dr. Jekyll and Mr. 
Hyde, while under the influence of the drug.30 Indeed, it is possible 
that Stevenson actually may have been describing cocaine as the 
substance that transformed the gentle Dr. Jekyll into the murderous 
Mr. Hyde. Although Stevenson does not name the substance, it is 
portrayed as a stimulant and not a depressant. Moreover, Stevenson 
describes one of the ingredients of the mind-altering compound as “a 
simple crystalline salt of a white color,”31 words often used to describe 
cocaine that has been prepared for use.32 This unknown drug made 
Jekyll feel “tenfold more wicked, sold a slave to my original evil.”33 
The novel was published in 1886 and may have influenced the first 
anticocaine legislation that appeared the next year. Of course, too 
much emphasis cannot be placed on Stevenson’s book. As Grinspoon 
and Bakalar point out, other forces also were changing the public’s 
attitude toward cocaine.34 Nevertheless, it is possible that the picture 
of the quintessential dope fiend, Mr. Hyde, may have crystallized 
these incipient fears and worries about cocaine: “Or in the night, 
imagining some fear, how easy is a bush supposed a bear?”35
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It has taken nearly 100 years for the cocaine myth to be seriously 
questioned. Although Grinspoon and Bakalar could have focused 
more sharply on the various elements that contributed to the cocaine 
myth, their book will go far to destroy what remains of the general 
misconceptions surrounding the drug. The information assembled 
and the analytic technique employed in this book will be invaluable in 
educating the public, legislators, executive authorities, and the courts 
about the realities of cocaine. This educational process already has 
begun and its effects are beginning to appear. The Carter 
administration recently announced that the federal government is 
reexamining its position on the criminalization of cocaine 
possession.36 37 In Massachusetts, a municipal court recently relied 
upon the fact-finding process utilized in Brown v. Board of 
Education31 as a precedent for rejecting a state legislative classi
fication of cocaine with narcotics as an “irrational” and “erroneous 
classification, . . . [which] results from generations of ignorance, from 
myths connected with the drug, and from blatantly racist attacks on 
cocaine users, all of which are now destroyed by reliable scientific 
data.”38 Cocaine: A Drug and its Social Evolution, by Grinspoon and 
Bakalar, must be considered a major factor in this country’s 
reexamination of cocaine regulation.

36. N.Y. Times, Mar. 15, 1977, at 15, col. 1.
37. 347 U.S. 483 (1953).
38. Commonwealth v. Miller, No. 7734, at 15 (Roxbury Mun. Ct. Dec. 10,1976). This decision 

motivated the Judiciary Committee of the Massachusetts House of Representatives to begin 
hearings in April 1977 to examine the classification of cocaine. One proposal under consideration 
would put cocaine in a lower drug classification and would reduce the penalty for possession from 
one year in j ail to a mandatory six -month probation for first offenders. Steele, supra note 13, at 2 5.

•Professor of Law, Fordham University; Visiting Professor of Law, Georgetown University Law 
Center, summer 1977; B.A. 1963, Fordham University; LL.B. 1966, New York University.

Gerald T. McLaughlin*
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