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QUALITY CONTROL MARK

THE TRIAL AND EXECUTION OF BRUNO 
RICHARD HAUPTMANN: STILL ANOTHER 
CASE THAT “WILL NOT DIE”

Louis M. Seidman*

The Lindbergh kidnapping-murder trial of Bruno Hauptmann 
serves as a reminder of the shortcomings of our criminal 
justice system when it must prosecute notorious criminals in 
complex cases. Professor Seidman analyzes the Hauptmann 
case as it exemplifies the effects of massive publicity and 
prosecutorial misconduct on the right to a fair trial. He also 
considers the appropriateness of the death penalty in cases in 
which the guilt or innocence of the defendant cannot be 
conclusively demonstrated.

Introduction

On March 1, 1932, the young son of Charles Lindbergh was 
kidnapped from his nursery in Lindbergh’s New Jersey home. One 
month later, Lindbergh and Dr. John F. Condon, who had established 
contact with a man claiming to be the kidnapper, paid $50,000 in cash 
to the man in a Bronx cemetery. A month and ten days after that, a 
truck driver found a child’s badly decomposed body beside a road not 
far from the Lindbergh estate. In September 1934, Bruno Richard 
Hauptmann, an intermittently employed German carpenter, was 
charged with the murder of the Lindbergh child. Hauptmann went on 
trial at the Hunterdon County courthouse in Flemington, New Jersey 
on January 2, 1935. On the night of February 13, the jury, after 
deliberating eleven hours and fourteen minutes, returned a verdict of 
guilty without recommending mercy.* 1 Under New Jersey law, this 

*Assistant Professor of Law, Georgetown University Law Center. A.B. 1968, University of 
Chicago; J.D. 1971, Harvard University.

1. The jury had voted unanimously to convict Hauptmann as soon as they reached the jury 
room but spent the next eleven hours debating whether to recommend mercy. See A. SCADUTO, 
Scapegoat 220 (1976).
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verdict automatically condemned Hauptmann to death.2 On April 3, 
1936, Hauptmann, protesting his innocence to the end, was strapped 
into an electric chair. Electric current coursed through his body until 
he died.3

2. See N.J. Rev. Stat. § 2A:113-4 (1924) (accused convicted of first-degree murder shall suffer 
death unless jury recommends mercy).

3. An adequate, booklength treatment of the Lindbergh kidnapping and the Hauptmann trial 
has yet to be written. The most comprehensive and readable popular book on the subject is G. 
Waller, Kidnap (1961). The book’s value is seriously diminished, however, by the lack of 
documentation for Waller’s assertions. An earlier account of the crime and trial usefully 
reproduces lengthy excerpts from the trial transcript. See S. Whipple, The Trial of Bruno 
Richard Hauptmann (1937). Most other books on the case are so biased, sensationalized, or self
serving that they are virtually worthless. See, e.g., J. Brant & E. Renaud, True Story of the 
Lindbergh Kidnapping (1932); J. Condon, Jafsie Tells All: (1936); S. Whipple,The Lindbergh 
Crime (1935).

4. The recent spate of publicity concerning the Hauptmann case demonstrates more about this 
preoccupation than about Hauptmann’s innocence. Forty-one years after Hauptmann’s exe
cution, the New York Times apparently viewed the discovery of a letter written by Hauptmann to 
his mother asserting his innocence and “suppressed” by state officials as worthy of front page 
treatment. See ’35 Hauptmann Letter to Mother, Denying Guilt, Was Suppressed, N.Y. Times, Mar. 
28, 1977, § 1, at 1, col. 1. The clear implication of the story was that this letter, written while 
Hauptmann was on death row fighting for his life and which he knew would be read by the warden, 
constituted important new “evidence” of his innocence. A few days later, the Times followed this 
startling disclosure with a report suggesting that the handwriting evidence in Hauptmann’s trial 
was faked. Under the headline “Forgery Is Charged in Hauptmann Trial,” the Times reported that 
a handwriting expert, Hilda Zaenglein Braunlich, retained by the defense forthetrial charged that 
the ransom notes “had been ‘overwritten’ with changes that amounted to ‘forgery’.” N.Y. Times, 
Apr. 4,1977, §l,at21,col. 1. No one familiar with the forensic process would be surprised that a 
handwriting expert hired by the defense was ready to testify favorably for it. As another critic of 
the Hauptmann verdict argues, handwriting analysis “is a very subjective process” in which the 
expert gives an opinion and, like any other instance where reliance on expert testimony is heavy, 
both sides can usually manage to muster an analysis favorable to their case. A. SCADUTO, supra 
note 1, at 142. The defense team itself apparently thought Ms. Braunlich’s analysis insufficiently 
persuasive to call her as a witness. Had she been called, her testimony would have been largely 
cumulative of that of a defense expert who was called. See Record at 3200, State v. Hauptmann, 
Hunterdon County Ct. of Oyer and Terminer (1935) (copy on file at the Georgetown Law 
Journal). No fewer than seven prosecution experts testified that Hauptmann had written the 
ransom notes. See id. at 945-57, 1077, 1157, 1249, 1283, 1304-15, 1340, 1390.

All that happened more than forty years ago. Not surprisingly, the 
case rivetted public attention from its grisly beginning to its grisly 
end. What would perhaps surprise someone unfamiliar with the 
American preoccupation with frameups, conspiracies, and problems 
of forensic proof is that the case is still making front-page news four 
decades later.4 The Hauptmann prosecution seems to have assumed 
its place with the Hiss, Rosenberg, and Sacco-Vanzetti trials, and the 
King and Kennedy assasinations in the growing galaxy of cases that 
“will not die.”

By cases that “will not die,” I mean highly publicized, complex 
criminal cases that have sparked public emotion and have prompted 
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continuing debate regarding the defendant’s guilt. This article is 
about the unusual strains that such cases place on our forensic system 
and the generally unsatisfactory manner in which the system adjusts 
to the special demands placed upon it.

Part I reviews the Hauptmann prosecution as a typical example of 
such cases. It examines some of the new evidence amassed in that 
case and the renewed doubts recently voiced about Hauptmann’s 
guilt. Despite the overwhelming circumstantial and eyewitness 
testimony introduced at Hauptmann’s trial, some modem observers 
continue to insist on his innocence.5 These critics unquestionably 
have uncovered evidence that makes it possible that Hauptmann was 
innocent. Moreover, they have proved beyond all doubt that 
Hauptmann was unfairly treated. Public hysteria and prosecutorial 
misconduct irrevocably tainted the factfinding machinery in the 
Hauptmann case in a manner that substantially impeaches the 
reliability of the verdict.

5. Much of the new discussion has been stimulated by Anthony Scaduto, a former investigative 
reporter for the New York Post who has written a book arguing that Hauptmann was certainly not 
guilty and died the victim of a massive government frameup. See A. Scaduto, supra note 1.

But these critics have not accomplished their stated goal of 
exculpating Hauptmann. In fact, their efforts are representative of 
the tendentious, irresponsible, and unsystematic approach with which 
many journalists and private investigators have approached these 
cases. My suspicion is that these flaws are symptomatic of a 
fundamental difficulty shared by critics and defenders of the 
Hauptmann verdict and of the verdicts in other controversial, highly 
publicized criminal trials. Most people who have written about such 
trials tend to be intolerant of ambiguity and therefore feel compelled 
to use facts in a manner that unambiguously demonstrates the 
defendant’s guilt or innocence. There is not enough willingness to 
accept the inherent limitations on our ability to get the whole truth in 
complex, controversial cases.

Part n of this article attempts to demonstrate what some of these 
limitations are. It looks at the Hauptmann case as representative of a 
class of cases in which the American forensic system breaks down. Of 
course, there have been massive changes in the criminal procedure 
system since Hauptmann’s 1935 trial and we comfort ourselves with 
the notion that modem legal protections now ensure that we are 
vindicating the innocent while punishing the guilty. I will argue that, at 
least in cases like Hauptmann’s, these protections are largely illusory. 
Indeed, if Hauptmann were tried today, our factfinding techniques 
would prove just as unreliable as they were forty years ago. Part II 
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focuses on two areas that most significantly disrupted the truth
gathering function during Hauptmann’s trial: pretrial publicity and 
prosecutorial suppression and manipulation of evidence. It concludes 
that even though modem efforts to remedy these problems 
superficially appear to be more effective, in fact no protections 
devised in the forty years since Hauptmann was tried have changed 
the essential unreliability of the guilt-finding process in such cases. 
That unreliability is built into our constitutional system and remains 
largely immune from effective legal control.

Part III of this article explores the implication of this conclusion on 
the use of capital punishment—a question that has assumed 
renewed poignancy in light of the Supreme Court’s recent refusal to 
declare the death penalty facially unconstitutional.6 It concludes that, 
although a hypothetical modern Hauptmann trial might withstand 
constitutional attack, the higher standard of reliability required by the 
Supreme Court in capital cases makes the problem substantially 
different when the state seeks the death penalty. The inherent 
limitations of our forensic system frequently prevent the attainment 
of fully reliable verdicts in closely contested and highly publicized 
cases. That unfortunate fact does not mean that such cases cannot be 
tried and the convicted defendant punished. But it does mean that the 
state should not be permitted to execute the defendant at the 
conclusion of a case that will not die.

6. See Jurek v. Texas, 428 U.S. 262, 276 (1976) (capital-sentencing procedure held not 
violative of eighth or fourteenth amendments); Profitt v. Florida, 428 U.S. 242, 257-58 (1976) 
(same); Gregg v. Georgia, 428 U.S. 153, 206-07 (1976) (same).

7. Record at 1558, 1583.
8. Id. at 1564.

I. The Hauptmann Case Revisited

Bruno Hauptmann never confessed to the Lindbergh kidnapping. 
Nor was he captured with the murdered child in his arms. But apart 
from these deficiencies, it is hard to imagine how the trial record could 
be more damning. Certainly, the task of Hauptmann’s defenders is not 
an enviable one. Consider the evidence:

1. When Hauptmann was arrested he had in his possession a 
twenty-dollar gold note whose serial number matched that of the 
ransom money.7 When asked where he had obtained it, Hauptmann lied 
by telling police that he formerly collected gold notes but that the one 
in his wallet was his last one.8 After Hauptmann made a series of 
inconsistent and untrue statements concerning the origin of the gold 
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note,9 the police ultimately discovered over $14,000 in gold 
certificates from the Lindbergh ransom in his garage.10 When 
confronted with this discovery, Hauptmann conceded that he had lied 
still again and now told the police that the notes had been given to him 
by a business partner named Isador Fisch before Fisch departed for 
Germany.11 By this time, however, Fisch was conveniently dead.12

9. Id. at 1564, 1586-87. After telling the police he used to collect gold notes, he told them he 
had a hundred gold notes in a tin box in his home. Id. at 1586. When police reached his home, he 
directed them to a box with gold coins in it and told them he had lied moments earlier when he said 
he had more notes. Id. at 1564, 1587.

10. Id. at 888, 921, 1567.
11. Id. at 2447-49.
12. Id. at 2449.
13. A. Scaduto, supra note l,at93-95. Chemical analysis ofmanyofthe bills revealed traces of 

emery dust in oil, suggesting that the person who passed them was a carpenter or mechanic who 
ground his own tools. Id. at 335.

14. Id. at 92.
15. Record at 1916.
16. Id. at 1906, 2437.
17. Id. at 1771-1803.
18. Id. at 1805-21.
19. Id. at 4177-78.
20. Id. at 945-47, 1077, 1157, 1249, 1283, 1304-05, 1340, 1390.
21. Id. at 1740-54.

2. During the period between the ransom payment and 
Hauptmann’s arrest, the notes were passed in a small area of the 
Bronx immediately surrounding Hauptmann’s house.13 The mer
chants and store clerks who remembered the man passing the notes 
described him as about forty years old, six feet tall, with a long, thin 
face, light hair and complexion, and a German accent—a description 
fitting Hauptmann.14 At least one of the merchants, Mrs. Cecile M. 
Barr, positively identified Hauptmann.15

3. Hauptmann had quit his job as a carpenter on April 2, 1932, the 
day the ransom was paid.16 Although he never worked again, he had 
substantial assets in addition to the ransom money at the time of his 
arrest17—assets that he claimed to have earned in the stock market 
despite information contained in his account books indicating that he 
had suffered large stock losses.18 Fisch, who was described by 
Hauptmann as the source of the $14,000 cash, died a pauper.19

4. Seven handwriting experts testified at Hauptmann’s trial that 
the ransom notes were written in his hand. Moreover, the notes 
contained characteristic misspellings that Hauptmann duplicated 
when asked to write material from dictation.20 A piece of trim in 
Hauptmann’s house had written on it, in what Hauptmann conceded 
was his own hand, the address and phone number of Dr. Condon, who 
had served as an intermediary in the ransom negotiations.21
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5. A search of Hauptmann’s home revealed that an eight-foot 
segment of floor board was missing from the attic. When one side of 
the ladder found at the kidnap site was placed where this segment had 
been, the four nail holes in the ladder board corresponded precisely to 
four nail holes in the joist in the attic.22 An expert witness compared 
the board from the ladder with the remaining floor boards and 
concluded that the grain of the wood was the same.23 A painstaking 
investigation, completed before Hauptmann’s arrest, traced the wood 
used to construct the rest of the ladder to a lumberyard near 
Hauptmann’s home where Hauptmann had been a frequent cus
tomer.24 The expert also testified that the plane markings on the 
ladder rail could have been made only by Hauptmann’s plane.25

6. Ben Lupica, a seventeen-year-old student, testified that he saw a 
man fitting Hauptmann’s description driving a Dodge sedan near the 
Lindbergh estate on the day of the kidnapping. Hauptmann owned a 
Dodge sedan.26 At trial, Lupica was unable to identify Hauptmann 
positively, but he did say that the man he had seen “resembled” 
Hauptmann.27 Amandus Hochmuth, another Lindbergh neighbor, 
positively identified Hauptmann as the man he had seen driving 
rapidly down the road to Lindbergh’s house on the day of the crime.28 
Two more neighbors, Millard Whited and Charles Rossiter, identified 
Hauptmann as the man they had observed near the Lindbergh home 
on days immediately preceding the kidnapping.29

7. Dr. Condon spoke with the self-acknowledged kidnapper “John” 
on the telephone and subsequently had two lengthy face-to-face 
meetings with him. He later made a tentative lineup and positive in
court identification of Hauptmann.30 In arranging his first meeting 

22. Id. at 2157.
23. Id. at 2200, 2221-32.
24. Id. at 2269-85.
25. Id. at 2238.
26. Id. at 3343-52. Scaduto emphasizes that Lupica misdescribed the car in several important 

particulars, including color. See A. Scaduto. supra note 1, at 47-48. Lupica, however, had no 
particular reason to remember the appearance of the car when he saw it, and it is entirely plausible 
that he forgot or was mistaken about these details.

27. Record at 3352-53.
28. Id. at 445-47.
29. Id. at 1983, 2037-39.
30. Id. at 593, 622, 661, 669. Condon fancied himself an amateur detective, and when he 

examined the nursery from which the Lindbergh child was taken he noted that a smudged 
handprint on the window frame had a well-defined mark left by the ball of the thumb that he 
believed to be evidence of increased muscular development there, such as a painter or carpenter 
might have. A. SCADUTO, supra note 1, at 50. When he shook hands with “John” after the first 
meeting, he noted a “hard lump of muscle I had expected to find at the base of the thumb.” Id. at 
57. Later, when he grasped Hauptmann’s hand at the lineup, he once again found the distinctive 
muscular development. Id. at 112-13.
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with Condon, “John” gave a message to a taxicab driver to deliver to 
Condon. Before Hauptmann’s arrest, the cabdriver accurately 
described Hauptmann,31 and he later made a positive in-court 
identification.32 Colonel Lindbergh, who was present at the second 
graveyard meeting but claimed not to have seen “John,” nonetheless 
made a voice identification of Hauptmann.33

31. A. Scaduto, supra note 1, at 54.
32. Record at 513-21.
33. Id. at 113-14.
34. For a convincing demonstration of the lack of probative value in the identification 

testimony, see A. Scaduto, supra note 1, at 292-97, 310-12, 321, 324-26.
35. See generally N. Sobel, Eye-Witness Identification (1972); P. Wall, Eye-Witness 

Identification in Criminal Cases (1965); O’Connor, “That’s the Man”: A Sobering Study of 
Eyewitness Identification and the Polygraph, 49 St. John's L. Rev. 1, 7-10 (1974) (misidenti
fications common and therefore present serious challenge to guilt-finding system).

About the time of the Hauptmann trial, New York Post reporters Henry Paynter and David 
Davidson conducted their own somewhat unscientific but nonetheless quite revealing experiment 
to test the reliability of eyewitness identifications. Using photographs of nine famous individuals 
of the time, they interviewed a group of the Lindberghs’ neighbors. “In each case we showed the 
photos and asked whether any such person had been seen in the neighborhood at the time of the 
kidnapping.” A photo of General Hugh S. Johnson, former chief of Roosevelt’s National Recovery 
Administration, drew the following responses;

‘I remember him all right. He was coming up the road dressed like a tramp.’
‘Isn’t he the Whately fellow, the English butler of the Lindberghs?’
‘That’s a tough face. That’s one I’ll never forget. If ever I see that colt a-foolin’ 

around my traps, I’d sure as hell go for my rifle.’
Davidson, The Story of the Century, 27 Am. Heritage Magazine 24,28 (1976). The neighbors also 
identified the long-missing Judge Crater as a man prowling around asking for directions to the 
Lindbergh estate, and New York Mayor Fiorello LaGuardia as a man driving near the Lindbergh 
estate with a ladder on the back of his car. Id.

For the most part, critics of the Hauptmann verdict have done little 
more than chip at this mountain of evidence. Unquestionably, there 
were weaknesses in the state’s case. For example, most of the 
identification testimony is of dubious value.34 Because eyewitness 
identifications are notoriously unreliable and open to police manipu
lation,35 it is entirely plausible that all eight of the Hauptmann 
identifications were mistaken or fabricated. When viewed alone they 
may well be insufficient to convince us of Hauptmann’s guilt. But even 
as impeached, the identifications continue to carry some probative 
force. Particularly when taken together with the prearrest descrip
tions fitting Hauptmann, they at least support the hypothesis that the 
kidnapper was German and bore a significant resemblance to 
Hauptmann. When the identification testimony is considered with the 
circumstantial and scientific evidence against Hauptmann, the task of 
his defenders becomes difficult indeed.

Critics of the Hauptmann verdict face greater obstacles in attacking 
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this latter body of evidence.36 The testimony of the handwriting and 
wood experts, for example, can be disposed of only by assuming the 
general unreliability of forensic scientists.37 This skepticism may be 
well founded. But even discounting the certainty with which the eight 
experts testified, one is forced to choose between three possible 
conclusions: either the disciplines of these experts are entirely 
worthless; all eight experts perjured themselves; or the handwriting 
and wood samples at least provided close enough matches to allow for 
good faith mistake. Surely the latter alternative is the most likely, but 
this leaves us with still another remarkable series of coincidences 
tending to implicate Hauptmann.

36. For example, Scaduto dismisses the damning trim with Dr. Condon’s telephone number 
and address on it on the basis of an undocumented rumor. A. SCADUTO, supra note 1, at 263, 266.

37. See, e.g., id. at 142-43; 180-81.
38. See notes 8-9 supra and accompanying text.
39. See A. Scaduto, supra note 1, at 363-67.
40. See id. at 236-37, 241-43.
41. Id. at 241.
42. Id. at 252-59.

The real problems for Hauptmann’s defenders, however, do not 
begin until they embark upon an explanation of Hauptmann’s 
possession of the ransom money. Hauptmann’s own shifting 
explanation for this embarrassing fact is difficult enough to swallow.38 
Anthony Scaduto, the most prominent recent critic of the Hauptmann 
verdict, has compounded the problem by adding onto Hauptmann’s 
“Fisch story” a series of wildly improbable hypotheses of his own.39

The most obvious argument for Hauptmann’s innocence consistent 
with the facts is that Fisch committed the crime and framed his 
business partner. Surprisingly, given his otherwise eclectic defense of 
Hauptmann, Scaduto largely eschews reliance on this theory. Instead, 
he suggests that the kidnapping was committed by a disbarred 
attorney named Paul Wendel who then gave the money to Fisch to 
pass.40 Wendel himself was kidnapped on the eve of Hauptmann’s 
execution by a group of gangsters working with Ellis Parker, the 
widely respected chief of detectives in Burlington County, New 
Jersey. Wendel was held incommunicado for six days until he 
confessed to the Lindbergh kidnapping.41 Upon his release he 
promptly repudiated the confession, and Parker and his cohorts were 
convicted for their role in the affair—ironically, under the newly 
enacted “Lindbergh” kidnapping statute.42

Although tantalizing, the Wendel confession leaves too many of the 
known facts unaccounted for to be credible. There is only the slightest 
evidence that Wendel had any connection with Fisch and no plausible 
reason why Wendel would have entrusted the money to him. Wendel 
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did not speak with a German accent, did not have difficulty with 
spelling and sentence structure, did not resemble “John,” and had no 
connection with the ransom money. In fact, beyond the repudiated 
confession itself, there is nothing at all linking Wendel to the crime.

In Wendel’s alleged confession he stated that he had returned the 
body of the Lindbergh child to the area near the Lindbergh house 
where the corpse was found. Yet, while propounding the Wendel story, 
Scaduto simultaneously suggests that the corpse found in the woods 
was not that of the Lindbergh baby at all, but rather that of a child 
from a nearby orphanage planted by bootleggers to stop police 
searches that interfered with their operations.43 According to 
Scaduto, the actual Lindbergh baby is alive and well and living in 
Westport, Connecticut!44 At various other points, Scaduto suggests 
that one of the Lindbergh-Morrow servants,45 an unidentified 
Italian,46 a person named Carl Oswin Geissler,47 and even Dr. 
Condon48 were involved in the kidnapping.

43. See id. at 63-65, 148-49. Although the body found in the Sourlands Woods was badly 
decomposed, it was wrapped in what appeared to be the same flannel nightclothes in which the 
nurse had dressed the baby on the evening of the kidnapping. See Record at 259,1464. Analysis of 
the corpse’s hair, skull, teeth, and the distinctive two overlapping toes on the right foot confirmed 
that it was the Lindbergh child. G. Waller, supra note 3, at 107.

44. A. Scaduto, supra note 1, at 403-07.
45. Id. at 50, 68.
46. Id. at 53.
47. Id. at 303-08.
48. Id. at 307.
49. See text accompanying notes 52-58 infra.
50. Scaduto himself seems to recognize this:

Each of these theories is possible, and some are even plausible, 
although obviously they all cannot be correct. But it is also quite 
possible that the Lindbergh baby was kidnapped by Bruno Richard 
Hauptmann in precisely the manner the prosecution claimed. To be 
sure, there are gaps and ambiguities in the evidence implicating 
Hauptmann.49 But if studies of the John F. Kennedy assassination 
have anything to teach us, it is that when an event is subjected to 
microscopic analysis, gaps and ambiguities are always revealed. The 
fact of the matter is that most of the seeming coherence of everyday 
life stems from our rather superficial examination of it. A closer look 
counsels that the universe may not be the orderly place that we 
believe it to be. Indeed, if there were no gaps in the case against 
Hauptmann, we justifiably might suspect that order had been 
artificially imposed upon chaos and that the gaps had been filled by 
manipulation of the evidence.50 Thus, the very ambiguities in the 
evidence upon which critics rely to establish Hauptmann’s innocence in 
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fact add plausibility to his guilt. Although it cannot be said with 
absolute certainty that Hauptmann was guilty, or that the hypothesis 
put forward by the state and accepted by the jury explains all the known 
facts, what can be said is that the hypothesis explains more of the facts 
than does any alternative as yet put forth by Hauptmann’s defenders.

There is, however, a more plausible and interesting claim for 
Hauptmann’s innocence that rests upon neither a specific point-by- 
point refutation of the prosecution’s evidence nor upon the 
construction of a counter hypothesis. This argument instead rests 
upon the much broader assertion that the entire prosecution was a 
conspiracy, and that the case against Hauptmann was simply 
fabricated from beginning to end by a group of men who, for a variety 
of reasons, were determined to see him convicted and were willing to 
do whatever was necessary to bring about that result.51

If, in a criminal trial, every trifle is absolutely perfect and all trifles add up to the 
perfect whole, then we must assume the trifles have been deliberately shaped to 
attain the perfection of art. But a courtroom is not an artist’s canvas or a sculptor’s 
block of marble. To create, in a trial, an artistic masterpiece so perfect there can be 
no question the result is truth, means truth has been shaped and distorted to fit the 
artist’s concept.

A. SCADUTO, supra note 1, at 168.
51. Scaduto, for example, claims that the prosecution was “a broad conspiracy by dozens of 

men and women acting out of varying motives intent upon convicting Hauptmann.” Id. at 157.
52. See Files Show Hoover Continued to Believe Hauptmann Guilty, N.Y. Times, Oct. 23,1977, 

§2, at 60, col. 3.

It is at this point that the dispute over Hauptmann’s guilt becomes 
most interesting. But unfortunately, it is also at this point that normal, 
empirical methods of argument cease to be useful tools. One can 
meaningfully dispute the probative value of a particular item of 
evidence or whether the evidence taken as a whole proves guilt. But if 
one believes that the police are willing to manufacture any evidence 
necessary to convict, then no evidence is sufficient to prove guilt. 
Whether one believes this or not depends, in turn, on the broad 
assumptions with which one approaches the American criminal justice 
system in general and the New Jersey police department in 
particular—assumptions that, in either case, are not readily susceptible 
of empirical proof.

Moreover, although critics certainly have not proved Hauptmann 
innocent, they have discovered some disturbing indications that the 
case against him indeed might have been faked. In response to a 
Freedom of Information Act request by the New York Times and 
others, the Federal Bureau of Investigation recently released 33,991 
pages from its internal files on the Hauptmann case.52 Although critics 
of the Hauptmann verdict have not had time to go through the files 
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with the care that they obviously merit,53 even a superficial 
examination of them presents disturbing signs that evidence in fact 
was suppressed or distorted.

53. Editors’ Note: These files were released as this article was going to press.
54. See Files Show Hoover Continued to Believe Hauptmann Guilty, N.Y. Times, Oct. 23,1977, 

§2, at 60, col. 3.
55. See id.
56. See id.
57. See A. Scaduto, supra note 1, at 279-80.
58. See, e.g., id. at 360-61.
59. See, e.g., id. at 276-77.
60. See, e.g., id. at 292-97, 310-11.
61. See id. at 284-87.

For example, in a memorandum dated September 21, 1934, FBI 
agent Leon G. Turrou states that Dr. Condon, who positively 
identified Hauptmann at the trial, had told him that Hauptmann was 
not “John” and that he appeared “much heavier, has different eyes, 
different hair, etc.”54 In a second memorandum dated October 5, 
1934, Turrou quotes Condon as stating that “he studied the 
photograph of Isidor Fisch . . . and it is his belief now that when on 
March 12, 1932, he went to meet ‘John’ at the Woodlawn cemetary he 
saw a party strongly resembling the features and description of 
Isidor Fisch pass the car in which he . . . [was] sitting.”55 Other memo
randa indicate that the agent in charge of the FBI investigation thought 
that the kidnap ladder was too short to be handled by one person and 
that Hauptmann would have had difficulty in going through the window 
of the Lindbergh home.56

Even before this new evidence was released, Scaduto, working 
without the FBI files, was able to show that a considerable body of 
exculpatory evidence—employment records supporting Hauptmann’s 
alibi,57 documents corroborating the “Fisch story,”58 expert hand
writing opinion inculpating others,59 and police reports indicating 
misidentifications and descriptions of “John” inconsistent with 
Hauptmann’s appearance60 —was suppressed by the prosecution. 
More disturbing still, Scaduto offers some proof that records that 
would have supported Hauptmann’s alibi were altered.61

Nor is confidence in the prosecution’s investigation bolstered by the 
Government’s treatment of weaknesses in its own case. For example, 
on March 1, 1933, well before Hauptmann’s arrest, an individual 
turned in almost $3000 in Lindbergh gold certificates at the Federal 
Reserve Bank in New York. The exchange slip that the depositor 
filled out was signed “J.J. Faulkner, 537 West 149th Street, New York 
City,” and the handwriting on the slip bore a resemblance to that on 
the ransom notes. No J.J. Faulkner lived at 537 West 149th Street, 
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but a car stolen forty miles from Lindbergh’s home a few days before 
the kidnapping was discovered across the street.62 Moreover, a search 
of old telephone directories revealed that some twenty years earlier a 
Miss Jane Faulkner had lived at the address given on the deposit slip. 
Miss Faulkner was married to a German immigrant named Carl O. 
Geissler, and their son, Carl D. Geissler, did business at one of the 
shops where ransom money had been passed. Their daughter, Phylis 
Liepold, bought a train ticket to Canada under an assumed name when 
she discovered that police were investigating the family, and their son- 
in-law, Henry Liepold, committed suicide after several months of 
intense police investigation. More intriguing still is the fact that a 
close associate of the Geissler family named Willie Krippendorf, who 
matched the description of “John,” left this country for Germany 
immediately after the ransom was paid and was directly linked with 
none other than Dr. Condon, the kidnapper’s chosen instrument for 
dealing with the outside world.63

62. See id. at 90-91.
63. See id. at 304-07.
64. The investigation was raised only parenthetically at the trial. See Record at 909-13.
65. See A. Scaduto,supra note 1, at 68-69.
66. Many of them can be explained by the hypothesis that although Hauptmann was guilty, he 

did not act alone.
67. A. Scaduto, supra note 1, at 35-37.

These startling coincidences obviously intrigued the police. Yet as 
soon as Hauptmann was arrested the Faulkner-Geissler investigation 
came to a halt, and its results were never revealed to Hauptmann’s 
counsel.64 Similarly, once Hauptmann was found, the police made no 
further effort to investigate another peculiar suicide—that of a 
servant of Colonel Lindbergh’s mother-in-law. The servant gave vague 
and contradictory accounts of her whereabouts on the evening of the 
kidnapping and chose to kill herself rather than answer further police 
questions.65

These facts do not indisputably demonstrate Hauptmann’s 
innocence, as his defenders suppose.66 67 As argued above, any event 
studied with the detail of the Lindbergh kidnapping is bound to yield 
unanswered questions. What critics of the verdict have demonstrated, 
however, is that the prosecution, like the critics themselves, was 
hampered by an unwarranted confidence that the solution to the 
kidnapping had been found. That confidence was maintained by the 
simple expedient of ignoring or, if necessary, distorting evidence 
that did not conform to the thesis being propounded. Moreover, once 
we are convinced that some of the evidence against Hauptmann was 
suppressed or faked, the possibility that other, more inculpatory 
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evidence was manufactured or exculpatory evidence ignored becomes 
quite real, and our ability to come to any judgment at all about guilt or 
innocence diminishes.

The problem of making such a judgment here is compounded by the 
conditions under which the primary evidence gathering and fact- 
finding occurred. Normally, a jury’s determination that a defendant is 
guilty beyond a reasonable doubt comes clothed with a presumption 
of correctness. But even if the Hauptmann jury was not tricked by 
manufactured evidence, it was so engulfed by the circus atmosphere 
that surrounded the trial that its determination is entitled to little 
weight.

Guilty or innocent, Bruno Richard Hauptmann certainly did not 
receive a trial calculated to determine the truth in a reliable fashion. 
The jury’s verdict served only to formalize a verdict reached months 
earlier by the press. From the moment the Lindbergh child was 
seized, press coverage was intense and unremitting.67 Although the 
hysteria abated somewhat during the long search for the kidnapper, it 
began anew upon Hauptmann’s arrest.68 Reams of copy were 
published examining every scrap of evidence tending to implicate 
Hauptmann.69 By the time of the trial, most major papers had 
established small bureaus in Flemington and had conducted massive 
advertising campaigns boasting of their coverage.70

68. Id. at 111-12.
69. Id. at 117-19; see Report of Special Committee on Publicity in Criminal Trials to the 

Criminal Justice Section of the American Bar Association, reprinted in Hallam, Some Object 
Lessons on Publicity in Criminal Trials, 24 MlNN. L. Rev. 453, 485 (1940) [hereinafter cited as 
Report on Publicity in Criminal Trials|.

70. A. Scaduto, supra note 1, at 118.
71. See G. Waller, supra note 3, at 302-03; Report on Publicity in Criminal Trials, supra note 

69, at 482.
72. Early in the trial, the New York Times reported that:

A crowd of 300 in front of the courthouse made a concerted rush for the door at the 
opening of the afternoon session .... and one trooper was on duty there at the time. 
He was brushed aside, and one of the glass panels in the front door was shattered. 
Three other troopers came up on the double quick and drove the crowd back.... [A] 
special detail of State Police was called to assist the local constables and they finally 
roped the courthouse portico and dispersed the crowd from the steps.

Court Walls Lined with Standees, N.Y. Times, Jan. 4, 1935, § 1, at 1, col. 1.
73. See Report on Publicity in Criminal Trials, supra note 69, at 481. The Report quotes from a 

contemporary newspaper account:
The Bronx subway was never like the courthouse here. So many spectators were 

Flemington, a peaceful town of 2500 with a one-man police force, 
was simply not prepared to deal with the 64,000 sightseers and 
16,000 automobiles that descended on it.71 Predictably, complete 
bedlam reigned outside the courthouse.72 The situation was only 
slightly less chaotic in the courtroom itself.73 The media and the 
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spectators constantly disrupted court proceedings.74 Elaborate 
telegraph equipment was installed inside the courthouse, and 
although the trial judge prohibited the taking of pictures inside the 
courtroom itself, his order was openly flouted. Indeed, sound and 
motion picture equipment was plainly visible in the balcony of the 
courtroom throughout the trial.75

crowded into the chamber where Hauptmann is on trial that one woman, caught in 
the milling during the noon recess today, narrowly escaped falling through a side 
window which broke, fragments of glass showering a dozen other women below in 
the street.

Id.
74. See Hallam, Some Object Lessons on Publicity in Criminal Trials, 24 Minn.L. Rev. 453, 456- 

59 (1940).
75. See id. at 461.
76. See A. Scaduto, supra note 1, at 119.
77. Id.
78. Id. at 220-21.
79. At the time of Hauptmann's trial, New Jersey courts permitted the introduction of illegally

Despite sequestration during the trial, the jury obviously was 
exposed to massive pretrial publicity. Moreover, each day as the 
jurors walked up the courthouse steps, they passed through a gauntlet 
of reporters, newsboys, and ordinary citizens making bets on the case, 
shouting “Burn Hauptmann,” and selling souvenir reproductions of 
the kidnap ladder.76 The jurors ate in a public dining room, separated 
only by a cloth screen from reporters discussing the case over lunch.77 
Even during deliberations, the jury could hear the mob that had 
gathered outside the courthouse screaming “Kill Hauptmann! Kill 
Hauptmann!”78

Bruno Richard Hauptmann never stood a chance. His conviction 
was a foregone conclusion from the moment of his arrest. The trial at 
Flemington forty years ago was not a high point in the history of 
criminal justice in this country. Yet, would the result be any different 
today? This article next addresses the question whether the 
revolution in criminal procedure since 1935 has effected significant 
improvements in the system that condemned Hauptmann to death.

II. The Trial of a Notorious Criminal Case

There is little doubt that a present day Hauptmann trial would not 
look the same as the Flemington fiasco of forty years ago. Procedural 
developments in criminal law since 1935 mean that a modern murder 
trial of such notoriety would be preceded by weeks of motions 
hearings. At a minimum, a competent defense attorney would raise 
numerous constitutional challenges to the evidence offered at 
Hauptmann’s trial. He would move to suppress the physical evidence 
on fourth amendment grounds,79 Hauptmann’s statements on fifth 
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amendment grounds,80 and all pretrial and in-court identification 
testimony on fifth and sixth amendment grounds.81 In addition, he

seized evidence. See Hobart v. First Criminal Judicial Dist., 10 N.J. Misc. 717, 718, 160 A. 673, 
674 (1932) (per curiam) (evidence however procured is admissible if relevant); State v. Haines, 
103 N.J.L. 534, 536, 138 A. 203, 204 (1927) (same). Moreover, because the trial occurred years 
before the Supreme Court’s decision in Mapp v. Ohio, 367 U.S. 643, 655 (1961), holding that 
evidence obtained in an illegal search is inadmissible in state court, the New Jersey rule was fully 
consonant with federal constitutional standards. But even though Mapp has altered the 
constitutional landscape, it is doubtful that modern fourth amendment law would have affected 
the result of the Hauptmann trial. Although police obtained important evidence in warrantless 
searches of Hauptmann’s person and home, the search of his person could be defended 
successfully as incident to a lawful,arrest. See, e.g., Chimel v. California, 355U.S.752,763 (1969) 
(search of suspect’s person and area within his immediate control for weapons and evidence is 
constitutionally reasonable search incident to arrest). And it is unlikely that Mrs. Hauptmann, a 
naive and frightened German immigrant, would have known that she had the right to withhold her 
consent to a police search of her home. See Schneckloth v. Bustamonte, 412 U.S. 218, 234 (1973) 
(consent to search must be voluntarily given; knowledge of right to refuse consent only one factor 
in determining voluntariness). But see Bumper v. North Carolina, 391 U.S. 543, 548-49 (1968) 
(prosecution’s burden of proving voluntariness cannot be discharged merely by showing 
acquiescence to claim of lawful authority). Even if she had refused her consent to the search, 
however, police had ample probable cause to secure a warrant had it been necessary for them to do 
so.

80. Today, the police would be constitutionally required to warn Hauptmann of his right to 
remain silent and to be represented by counsel before interrogating him. See Miranda v. Arizona, 
384 U.S. 436, 468-75 (1966). Hauptmann’s response to police interrogation, however, did not 
form an important part of the case against him. The significant evidence that police secured at the 
stationhouse consisted of Hauptmann’s handwriting exemplars that would not be subject to fifth 
amendment protection even today. See Gilbert v. California, 388 U.S. 263, 266-67 (1966) 
(handwriting exemplar is neither communicative nor testimonial and hence unprotected by fifth 
amendment). Moreover, it is far from clear that a modern Hauptmann prosecution would be 
forbidden to use his statements. Hauptmann might well have waived his Miranda rights had he 
been given the warnings. See, e.g., Michigan v. Mosely, 423 U.S. 96, 104-06 (1975) (waiver of 
Miranda rights can occur two hours after invocation of right to remain silent; nothing in Miranda 
creates per se proscription of further questioning). Even if he had declined to do so, his statements 
nonetheless would have been admissible for impeachment purposes after he testified in his own 
defense. See Harris v. New York, 401 U.S. 222, 225-26 (1971) (statements inadmissible in 
prosecution’s case-in-chief may be used to impeach defendant’s in-court testimony).

81. Today, Hauptmann would be entitled to the presence of counsel at any postcharge 
identification procedure. See Gilbert v. California, 388 U.S. 263, 272 (1967) (presence of counsel 
required at postcharge procedure); United States v. Wade, 388 U.S. 218, 236-37 (1967) 
(same). Moreover, the trial judge would be required to suppress the product of any identification 
procedure “so unnecessarily suggestive and conducive to irreparable mistaken identification that 
(the defendant] was denied due process of law.” Stovall v. Denno, 388 U.S. 293, 302 (1967). 
Compare Simmons v. United States, 350 U.S. 377, 385-86 (1968) (series of group photographs 
shown to witnesses not suggestive) with Foster v. California, 394 U.S. 440, 442-43 (1969) (radical 
physical dissimilarities between suspect and others in lineup unnecessarily suggestive).

Although dubious identification testimony did contribute substantially to the aura of unfairness 
surrounding Hauptmann’s trial, it is unlikely that modern due process and confrontation 
principles would remedy this problem. Even today, Hauptmann would not be entitled to the 
presence of counsel when witnesses identified his picture prior to the lineup. See United States v. 
Ash, 413 U.S. 300, 321 (1973). Nor would he be entitled to counsel at the lineup itself, because 
Hauptmann was shown to witnesses before he had been formally charged. See Kirby v. Illinois, 406 
U.S. 682, 690 (1972) (no right to counsel at precharge showup). Moreover, even if Hauptmann’s 
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probably would move for a change of venue,* 82 for pretrial discovery,83 
and for a dismissal because of prejudicial publicity and prosecutorial 
misconduct.84

attorney had been present, it is questionable whether the mere presence of a defense lawyer, who 
has no other part in the proceedings, measurably increases the fairness or reliability of the identi
fication procedure. See United States v. Wade, 388 U.S. at 254-59 (White, J., with Harlan & 
Stewart, JJ., dissenting in part and concurring in part) (presence of counsel unlikely to 
increase reliability of identification procedure because of defense interests in not having client 
placed at the scene of the crime and in developing challenges to suggestive procedures for use at 
trial). Finally, the Supreme Court has recently emphasized that even if the police utilize extremely 
suggestive techniques, the resulting identification nonetheless is admissible if “despite the 
suggestive aspect, the out-of-court identification possesses certain features of reliability.” 
Manson v. Brathwaite, 97 S. Ct. 2243, 2251 (1977) (admittedly suggestive identification 
procedure admissible; reliability crucial factor in whether evidence excluded); see Neil v. Biggers, 
409 U.S. 188,199 (1972) (test for exclusion of identification evidence is totality of circumstances, 
including reliability). In Manson, the Court indicated that the totality of the circumstances 
included “the opportunity of the witness to view the criminal..., the witness’ degree of attention, 
the accuracy of his prior description of the criminal, the level of certainty demonstrated at the 
confrontation, and the time between the crime and confrontation.” 97 S. Ct. at 2253. The Court 
has not specified precisely what weight is to be assigned each of these factors, but an application of 
these criteria to the identification of Hauptmann indicates that most, if not all, of the Hauptmann 
identification testimony would be admitted despite police misconduct in securing it.

82. A motion for change of venue was in fact filed and denied at the Flemington trial. A. 
SCADUTO, supra note 1, at 120; see text accompanying notes 128-29 infra.

83. See text accompanying notes 163-77 infra.
84. See generally text accompanying notes 87-105, 160-61 infra.
85. The opinion of the New Jersey Supreme Court affirming Hauptmann's conviction 

graphically illustrates the changes in at least the appearance of criminal procedure during the last 
forty years. See State v. Hauptmann, 115 N.J.L. 412, 180 A. 809, cert, denied, 296 U.S. 649 
(1935). In his voluminous opinion for a unanimous court, Justice Parker never discusses the 
admissibility of Hauptmann’s statements or the physical evidence. The bulk of the opinion deals 
with technical questions concerning the elements of common law and statutory burglary and the 
appropriate venue for the trial. Id. at 423-29, 180 A. at 817-20. Although questions concerning 
pretrial and midtrial publicity were raised and decided, the court handled them in a cursory 
fashion. See id. at 444-45, 180 A. at 828.

86. One aspect of the Hauptmann trial that appears especially unfair to a modern observer is 
the trial judge’s charge to the jury. Judge Trenchard went to considerable lengths to convey to the 
jury his own confidence in the prosecution’s case and to belittle defense contentions. See, e.g., 
Record at 4498-4516. Surprisingly, it is far from clear that similar comments by a modem trial 
judge would require reversal. New Jersey continues to permit its trial judges to comment on the 
weight of the evidence so long as the judge makes clear, as Judge Trenchard scrupulously did, that 
the ultimate decision is for the jury. See, e.g., State v. Jones, 104 N.J. Super. 57, 60-65, 248 A.2d 
554 (Super. Ct. App. Div. 1969) (judge’s charge exceeded proper comment on weight of 
evidence); State v. Rudd, 49 N.J. 310, 314-15, 230 A.2d 129, 131 (1967) (judge reminded jury 
that it was sole and exclusive judge of facts and that his comments on evidence were not binding). 
But cf. State v. Lemon, 107 N.J. Super. 101, 104-06, 257 A.2d 123,125-26 (Super. Ct. App. Div. 
1969) (judge’s charge gave improper weight to state’s case; not cured by instruction that he was 
referring to fact that case did not take long to try).

Although a modern trial might superficially appear to be different,85 
I doubt that its basic complexion would be changed very much by the 
criminal procedure revolution.86 In particular, I doubt that the areas of 
unfairness, which continue to raise questions about Hauptmann’s 
guilt despite the mass of eyewitness, scientific, and circumstantial 
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evidence against him, have been eliminated completely or are likely to 
be eliminated in the near future.

PRETRIAL PUBLICITY

The mob atmosphere that infected Hauptmann’s trial shocked even 
contemporary observers.87 In the years since his execution, as 
emotions have cooled, a consensus has grown that, guilty or innocent, 
he was treated unfairly. It is very probable that if Hauptmann were 
tried today under similar conditions, his conviction would be 
reversed.88 Even in 1935 the New Jersey Supreme Court conceded 
“the existence of great popular excitement before and throughout the 
trial and of a crowded courtroom at all stages of the case.”89 But that 
court believed that outbursts from spectators were “not unusual at 
the trial of a case of great public interest.”90 Moreover, it considered 
disruption caused by the news media “inevitable” because “the press 
and public were entitled to reports of the daily happenings and it was 
quite proper for the trial judge to afford reasonable facilities for 
sending such reports.”91 Even though the press and the angry, 
boisterous mob surrounding the Flemington courthouse constantly 
subjected the jury to contamination, the court found that “the law 
does not require that jurors be so isolated that they are out of all sight 
and hearing.”92

87. See, e.g., Hallam, supra note 74, at 456-62.
88. The Supreme Court last Term suggested as much. See Nebraska Press Ass’n v. Stuart, 427 

U.S. 539, 548-49 (1976) (noting that “carnival” atmosphere at Hauptmann trial could have been 
controlled by vigilant trial court).

89. State v. Hauptmann, 115 N.J.L. 412, 415, 180 A. 809, 813, cert, denied, 296 U.S. 649 
(1935).

90. Id. at 443, 180 A. at 827.
91. Id. at 444, 180 A. at 827.
92. Id. at 445, 180 A. at 828; see Hallam, supra note 74, at 456-62.
93. See Estes v. Texas, 381 U.S. 532, 549 (1965) (disruptions caused by live television 

broadcasts in courtroom violated due process). Although the Estes holding is limited to the 
disruptions caused by live broadcasting, the logic of that opinion extends to any distractions 
caused by media activity in the courtroom. The Supreme Court so held a year later when it 
reversed a conviction because of press activity strikingly similar to that occurring in Judge 
Trenchard’s courtroom a generation earlier. See Sheppard v. Maxwell, 384 U.S. 333, 352-55 
(1966). The Supreme Court suggested four approaches that the trial judge should take to quell the 
effect of the publicity: continuance, change of venue, sequestration of the jury, or order for a new 
trial. Id. at 363.

It is difficult to imagine a modem court treating disruptions in the 
trial process so cavalierly. The United States Supreme Court has 
indicated that the trial judge has a constitutionally imposed obligation 
to prevent the news media from seizing control of the courtroom93—an 



18 The Georgetown Law Journal [Vol. 66:1

obligation that Judge Trenchard clearly failed to meet during the 
Hauptmann trial.

Moreover, even in the absence of midtrial press abuse, modern 
cases have read the “impartial jury” command of the sixth 
amendment94 as requiring that the trial judge ascertain both whether a 
particular juror is prejudiced and whether the effect of pretrial 
publicity in the community at large has so poisoned the community 
that the voir dire process will not yield an impartial jury. In Irvin v. 
Dowd,95 for example, the defendant faced unremitting pretrial 
publicity—publicity pervasive enough to produce a jury venire in 
which ninety per cent of the panel and eight of the twelve jurors 
actually chosen had an opinion concerning his guilt.96 Despite 
declarations by each juror on voir dire that he could be impartial and 
would not allow his opinion to influence his vote, the Court held that 
the sixth amendment had been violated.

94. U.S. Const, amend. VI, cl. 2.
95. 366 U.S. 717 (1961).
96. Id. at 728.
97. 373 U.S. 723 (1963).
98. Id. at 726-27.
99. See Groppi v. Wisconsin, 400 U.S. 505, 511 (1971) (statute allowing change of venue only 

for felonies and not misdemeanors unconstitutional; defendant must be permitted to demonstrate 
that due process required change of venue); Sheppard v. Maxwell, 384 U.S. 333, 363 (1966) 
(change of venue appropriate remedy for prejudicial pretrial publicity); Rideau v. Louisiana, 373 
U.S. 723, 726 (1963) (due process violated by denying change of venue after defendant’s 
confession shown on local television).

100. See Sheppard v. Maxwell, 384 U.S. 333,363 (1966) (continuance appropriate remedy for 
prejudicial pretrial publicity).

101. See Groppi v. Wisconsin, 400 U.S. 505, 510 (1971) (method of jury qualification must 
provide for exclusion of prospective jurors through peremptory and for cause challenges).

102. Sheppard v. Maxwell, 384 U.S. 333, 363 (1966).
103. Id. at 359.

In Rideau v. Louisiana,9’’ decided in 1963, the Supreme Court went 
even further. Shortly after the defendant’s arrest a film of his 
confession was broadcast in the community where he was ultimately 
tried. Without pausing to ascertain whether any of the veniremen had 
formed an opinion about Rideau’s guilt or, indeed, had even seen the 
televised confession, the Court held that a trial in this community 
constituted a per se violation of the sixth amendment.98

In addition to establishing stringent standards for measuring jury 
prejudice, Supreme Court decisions also require the trial judge to 
take strong measures against it. When faced with threats to an 
impartial jury, the trial judge may be required by the Constitution to 
grant a change of venue99 or a continuance.100 He must permit 
searching voir dire101 and in appropriate cases may be required to 
sequester the jury,102 to isolate witnesses,103 or to prohibit public 
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statements by lawyers and court personnel.104

104. Id.
105. While the Hauptmann jury was “sequestered” in the sense that jurors lived together away 

from home during the trial, they were not effectively shielded from outside forces demanding 
Hauptmann’s conviction. See text accompanying notes 67-78 supra.

106. See, e.g., cases cited note 110 infra.
107. The Supreme Court last reversed a conviction because of prejudicial pretrial publicity in 

Sheppard v. Maxwell, 384 U.S. 333 (1966). In Groppi v. Wisconsin, 400 U.S. 505 (1971), the 
Court reversed a conviction in the context of an assertion of prejudicial publicity. But the holding 
of the case was not that the publicity had actually deprived the defendant of a fair trial, but rather 
that a state statute that precluded a change of venue regardless of the extent of prejudicial pretrial 
publicity was facially unconstitutional. Id. at 511-12; id. at 514 (Blackmun, J., with Burger, C.J., 
concurring).

108. See Dobbert v. Florida, 97 S. Ct. 2290, 2302-03 (1977) (extensive press coverage alone 
does not warrant reversal; accused must demonstrate utter corruption of trial process); Murphy v. 
Florida, 421 U.S. 794, 802-03 (1975) (to prove due process violation, accused must demonstrate 
inherently prejudicial trial setting or jury selection process).

109. The Court disposed of the claim in Dobbert with the observation that “one who is 
reasonably suspected of murdering his children cannot expect to remain anonymous.” 97 S. Ct. at 
2303.

In the Hauptmann trial the judge took none of these measures 
despite publicity as virulent as that in any case the Supreme Court 
has yet decided.105 Consequently, under today’s standards the 
Supreme Court would likely reverse Hauptmann’s conviction. But to 
say that Hauptmann’s conviction would have been reversed had he 
been tried today as he was tried in 1935 is to miss the point. He would 
not have been so tried today. Presumably, an able judge, well versed in 
modern sixth amendment cases, would today take the steps necessary 
to avoid reversal. The important point is that these steps, although 
perhaps changing the appearance of the trial, would hardly impact on 
its ultimate fairness. For the stark fact of the matter is that nothing the 
Supreme Court has done in the last forty years significantly increases a 
defendant’s protection against “mob justice’’ in a case as heavily 
publicized as Hauptmann’s.

At the outset, it is important to note that, notwithstanding 
prosecutors’ fears to the contrary, the constitutional requirements 
necessary to avoid reversal in a highly publicized case are quite easy 
to satisfy. Indeed, although this generation has certainly seen its share 
of widely publicized trials,106 the Court has not found it necessary to 
reverse a conviction because of prejudicial publicity in over a 
decade.107 During that period the Court resoundingly rejected the two 
claims that it did consider,108 most recently with the sort of flippancy 
it once reserved for substantive due process arguments.109 Nor have 
the lower courts been any more receptive to prejudicial publicity
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claims.110

110. Since Irvin v. Dowd, 366 U.S. 717 (1961), the lower courts have affirmed convictions 
secured in some of history’s most widely publicized trials. See, e.g., United States v. Haldeman, 
559 F.2d 31, 69-71 (D.C. Cir. 1976) (detailed inquiry into veniremen’s exposure to Watergate 
publicity by court revealed no substantial likelihood of prejudice), cert, denied, 97 S. Ct. 2641 
(1977); United States v. Ehrlichman, 546 F.2d 910, 916 & n.8 (D.C. Cir. 1976) (trial court’s 
examination of veniremen revealed no deep-seated prejudice that would make voir dire process 
suspect); Calley v. Callaway, 519 F.2d 184, 209 (5th Cir. 1975) (en banc) (searching voir dire and 
extensive questioning by court revealed no substantial likelihood of prejudice), cert, denied, 425 
U.S. 911 (1976); United States v. Liddy, 509 F.2d 428, 435 (D.C. Cir. 1974) (general questioning 
of veniremen followed by individual questioning of those who expressed knowledge or opinion 
concerning case); People v. Manson, 61 Cal. App. 3d 102, 191, 132 Cal. Rptr. 265, 319 (1976) 
(sequestering of jury, searching voir dire, silence order imposed on counsel); People v. Speck, 41 
Hl. 2d 177, 186, 242 N.E.2d 208, 214 (1968).

In the 16 years since Irvin was decided, there appear to have been only nine reported cases in 
which lower federal courts have reversed convictions on the strength of claims relating to 
publicity. See Doggett v. Yeager, 472 F.2d 229, 239 (3d Cir. 1973) (substantial likelihood that 
news report concerning accused’s guilty plea and alleged escape came to jury’s attention); United 
States v. Dellinger, 472 F.2d 340, 376-77 (7th Cir. 1972) (trial court failed to inquire intoeffectof 
pretrial publicity on veniremen); Mares v. United States, 383 F.2d 805,809 (10th Cir. 1967) (trial 
court failed to ascertain whether any juror had been exposed to particular news report), cert, 
denied, 390 U.S. 961 (1968); Pamplin v. Mason, 364 F.2d 1,7 (5th Cir. 1966) (state court failed to 
consider change of venue when accused civil rights activist was subject of local hostility and 
comment); United States v. Accardo, 298 F.2d 133, 136 (7th Cir. 1962) (failure to sequester jury 
or to warn them to avoid press reports when they left courtroom); Calley v. Callaway, 382 F. Supp. 
650, 657 (M.D. Ga. 1974) (military justice system unable to protect jury panel from exposure to 
extensive and prejudicial publicity), rev’d en banc, 519 F.2d 184, 209-12 (5th Cir. 1975) (fair trial 
possible when military court utilized several procedural devices designed to protect jury and when 
some of the publicity was favorable to accused), cert, denied, 425 U.S. 911 (1976); Callahan v. 
Lash, 381 F. Supp. 827, 834 (N.D. Ind. 1974) (failure of state court to insulate jury from publicity 
and to control media in courtroom denied defendant fair trial); Brown v. Smith, 200 F. Supp. 885, 
907 (D. Vt.) (disclosure of defendant’s prior criminal record and pervasive press coverage in 
community denied defendant fair trial), rev’d, 306 F.2d 596,604 (2d Cir. 1962) (extensive voir dire 
and liberal challenges for cause provided adequate protection to accused); cf. Jenkins v. Kropp, 
424 F.2d 665, 667 (6th Cir. 1970) (per curiam) (district court’s failure to conduct evidentiary 
hearing on pretrial publicity issue warranted remand).

111. 366 U.S. at 723.
112. Rideau v. Louisiana, 373 U.S. 723 (1963), Janko v. United States, 366 U.S. 716 (1961), 

There are a number of reasons why Irvin and Rideau have turned 
out to have so much more bark than bite. First, neither Irvin nor 
subsequent cases hold that the sixth amendment has been violated 
whenever pretrial publicity predisposes jurors to find the defendant 
guilty. On the contrary, Mr. Justice Clark, writing for the majority in 
Irvin, specifically noted that “the mere existence of any preconceived 
notion as to the guilt or innocence of an accused” alone could never be 
enough to demonstrate partiality, because such a standard would be 
impossible to satisfy.111

Nor do the Supreme Court’s cases stand for the proposition that 
the sixth amendment will not permit trial before a jury that knows 
prejudicial facts about a case from extrajudicial sources.112 Indeed, in 
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Murphy v. Florida113 the Court explicitly held that its prior cases do 
not establish a presumptive deprivation of due process merely on 
facts showing jury exposure to extrajudicial information.114

and Marshall v. United States, 360 U.S. 310 (1959), superficially might be read as standing for 
this proposition. But the actual holdings of Janko and Marshall are extremely narrow and rest not 
upon the sixth amendment but, rather, upon the Supreme Court’s supervisory powers over lower 
federal courts. See 366 U.S. at 716; 360 U.S. at 313.

Rideau comes closest to so holding but appears to be based not so much on jury contamination 
as upon the need to develop a prophylactic rule to deter extreme prosecutorial misconduct. See 
373 U.S. at 725. The Rideau court declined to examine the voir dire transcript to discover whether 
any juror had in fact been prejudiced by, or had even seen, Rideau’s televised confession. See id. at 
727. This refusal to investigate actual prejudice is more consistent with a rule designed to deter 
prosecutorial misconduct than with one to remedy an unfair trial. Cf. Advisory COMMITTEE ON 
Fair Trial and Free Press, ABA Project on Standards For Criminal Justice, Standards 
Relating to Fair Trial and Free Press § 3.4(b), at 131 (prospective juror exposed to highly 
significant or incriminating information such as contents of confession subject to challenge for 
cause without regard to whether he has formed any opinion) [hereinafter cited as ABA Standards 
Relating to Fair Trial and Free Press] . See also Stroble v. California, 343 U.S.181,201(1952) 
(Frankfurter, J., dissenting) (every effort should be made to protect jury from extrajudicial 
sources of information); Shepherd v. Florida, 341 U.S. 50, 52 (1951) (Jackson, J., with 
Frankfurter, J., concurring) (confrontation clause violated when jury exposed to unconfirmed 
reports of accused’s confessions).

113. 421 U.S. 794 (1975).
114. Id. at 799; see Dobbert v. Florida, 97 S. Ct. 2290, 2303 (1977) (upholding Murphy 

standard that unfairness will not be presumed from community knowledge acquired through press 
coverage unless trial atmosphere utterly corrupted).

115. Murphy v. Florida, 421 U.S. 794, 798 (1975).
116. See Dobbert v. Florida, 97 S. Ct. 2290, 2303 (1977).
117. See Holt v. United States, 218 U.S. 245, 248 (1910) (murder conviction upheld when 

jurors asserted lack of prejudice from pretrial publicity); Thiede v. Utah, 159 U.S. 510, 515-16 
(1895) (same); Mattox v. United States, 146 U.S. 140,150-51 (1892) (murder conviction reversed 
when jurors read newspaper account of trial during deliberations, listened to bailiff’s account of 
accused’s prior criminal activity, and did not assert impartiality); Reynolds v. United States, 98 
U.S. 145, 154-56 (1878) (bigamy conviction upheld when juror had formed only hypothetical 
opinion and stated that opinion would not influence his decision).

118. See 2 The Trial of Aaron Burr 415-16 (1807).
119. 366 U.S. at 722-23.

What the cases do establish is that when the trial process is “utterly 
corrupted” by press coverage115—when jurors not only have opinions, 
but opinions that they are unlikely to put aside— a sixth amendment 
violation has occurred.116 Irvin did not invent this standard, for the 
Court has adhered to it since at least 1878117 and perhaps since the 
first Justice Marshall faced the issue of jury challenges in the trial of 
Aaron Burr.118 Irvin merely added the corollary that when community 
pressure is extremely intense and pretrial publicity extraordinarily 
pervasive, a court should not take at face value a juror’s declaration of 
his own ability to be fair.119 Absent these circumstances, the Court has 
regularly affirmed convictions despite jury exposure to publicity 
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concerning the case.120

120. See, e.g., Dobbert v. Florida, 97 S. Ct. 2290, 2303 (1977) (unfairness of extensive media 
coverage not measured by quantum of publicity generated; no showing of unfairness without 
reference to record, particularly voir dire examination); Beck v. Washington, 369 U.S. 541, 557 
(1962) (grand larceny conviction of union president upheld despite publicity from Senate 
committee hearings and news coverage); Stroble v. California, 343 U.S. 181, 193 (1952) (murder 
conviction upheld when news coverage decreased prior to trial, defendant made voluntary 
confession, no motion made for change of venue, and jurors asserted impartiality).

121. See Murphy v. Florida, 421 U.S. 794, 798 (1975).
122. It may bear repeating that this statement assumes that a modern trial judge would obey 

the requirements of Irvin, Sheppard, and Rideau. The argument further assumes that in a case as 
heavily publicized as Hauptmann’s, those requirements would not prevent jurors from forming 
fixed opinions based on extrajudicial information. See notes 153-59 infra and accompanying text.

123. 366 U.S. 717, 719-20 (1961).
124. 381 U.S. 532, 536-40 (1965).
125. 400 U.S. 505, 511 (1971); 373 U.S. 723, 726 (1963).
126. 384 U.S. 333, 363 (1966).
127. Nebraska Press Ass’n v. Stuart. 427 U.S. 539, 555-69 (1976).
128. See Application of Cohn, 332 F.2d 976,977 (2d Cir. 1964) (change of venue denied where 

effect of pretrial publicity unascertainable and benefit from transfer uncertain); Geagan v. Gavin, 

Therefore, even if Hauptmann were tried today, his sixth 
amendment argument would not prevail unless he could demonstrate 
not only that members of the jury believed him guilty before trial on 
the basis of knowledge about the case acquired extrajudicially, but 
also that the trial process was “utterly corrupted” by pretrial 
publicity.121 Moreover, even if Hauptmann succeeded in making such 
a demonstration, a reversal of his conviction would still be doubtful.122 
For in every case in which the Supreme Court has reversed a 
conviction because of adverse pretrial or midtrial publicity, it has 
acted because the Government either contributed to the publicity or 
failed to take readily available steps to combat it. In Irvin v. Dowd the 
prosecution released a barrage of pretrial information;123 in Estes v. 
Texas television cameras were permitted in the courtroom;124 in 
Groppi v. Wisconsin and Rideau v. Louisiana a change of venue was 
wrongly denied;125 and in Sheppard v. Maxwell the Court provided a 
veritable laundry list of precautions that the trial judge should 
undertake to contain community pressure.126 After reviewing these 
cases, the Supreme Court recently stressed that “ [wjhen this Court has 
reversed a state conviction, because of prejudicial publicity, it has 
carefully noted that some course of action ... would have made a critical 
difference.”127

But it is difficult to imagine any course of action that would have 
made a significant difference in the Hauptmann case. In light of the 
worldwide scope of the publicity, a change of venue or a continuance, 
even for a lengthy period, would have been pointless.128 By the time 
Hauptmann was tried, three years already had elapsed since the 
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kidnapping. Most of the prejudicial publicity was generated by the 
trial itself and therefore would have occurred whenever and wherever 
the trial took place.129 Although the trial judge might have conducted a 
more searching voir dire of the jury,130 given the scope, intensity, and 
character of the publicity it is unrealistic to suppose that twelve 
disinterested citizens could have been found—at least as long as the 
judicial system was unwilling to sacrifice the jury’s other function as 
representatives of the community.131

292 F.2d 244, 246 (1st Cir. 1961) (dictum) (pretrial publicity so widespread that defendant would 
not have benefitted from change of venue); Note, Prejudicial Publicity in Trials of Public Officials, 
85YaleL.J. 123,123&nn.2-3 (1975) (change of venue or change of venire unlikely to counteract 
effects of prejudice if publicity permeates all jurisdictions from which jury could be drawn).

129. See Note, supra note 128, at 123 n.4.
130. One commentator has suggested, however, that extensive voir dire unnecessarily may 

serve to draw the jury’s attention to the existence of damaging publicity that the defense would 
prefer to underplay and that, in any event, jurors may incorrectly evaluate the effect of the 
publicity upon them. See id. at 124 n.5.

131. See text accompanying notes 148-58 infra.
132. The Supreme Court reemphasized this point last Term by holding that in virtually no case 

could prior restraint on the press be utilized as a means of shielding a jury from community 
pressure. See Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 569-70 (1976).

133. See id. at 587 (gag order on press for period prior to impanelment of jury in criminal trial 
violative of first amendment); Bridges v. California, 314 U.S. 252, 269 (1941) (contempt citations 
imposed on newspaper publisher and editor as a result of commentary on a pending case 
overturned as violative of first amendment).

Certainly, the trial judge might have taken a more forceful role in 
reducing the carnival atmosphere in the courtroom itself, and he 
might have taken more elaborate precautions to seal off the jury and 
to prevent premature release of facts and evidence in the case. The 
power of courts to control community sentiment and its impact on 
justice is limited, however,132 and the point arrives when publicity is 
so pervasive and so virulent that traditional devices become 
ineffective. Because the Lindbergh kidnapping so enraged the public, 
and because Hauptmann’s dramatic capture so seized its imagination, 
only measures conflicting with other constitutional values would have 
been sufficient to empanel a jury truly unaffected by the publicity 
surrounding the trial.133

Hence, it is irrelevant whether the Hauptmann trial passes muster 
under the standards of Irvin, Sheppard, Rideau, and Estes. The proper 
question is whether the logic of those cases requires reversal in a case 
in which the Government has done everything it could to produce a 
jury unaffected by community prejudice and has not been successful. 
Put another way, the issue is not whether Hauptmann received a fair 
trial, but whether the Constitution permitted him to be tried at all 
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given the circumstances of his case.134 The answer to that question is 
clear. As Mr. Justice Brennan recently observed, the Supreme Court 
has never found the circumstances surrounding any trial so incurable 
that a trial was constitutionally impermissible.135 Indeed, the Supreme 
Court has never so much as hinted that dismissal with prejudice is 
even a permissible remedy when pretrial publicity irretrievably 
corrupts the trial process.136 On the contrary, dismissal is conspicu
ously omitted from the otherwise comprehensive list of remedies 
compiled by the Court in Sheppard v. Maxwell.13'1

134. See Note, supra note 128, at 123-25 (arguing that at least in the case of trials of public 
officials for crimes relating to their office, the failure of procedural devices to eliminate prejudicial 
publicity does not deprive defendant of fair trial).

135. Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 603 ri.30 (1976) (Brennan, J., concurring).
136. See id. at 603-04 (Brennan, J., concurring) (traditional techniques approved in Sheppard 

for ensuring fair trials would have been adequate in all prior cases in which remand required). But 
cf. ABA Standards Relating to Fair Trial and Free Press, supra note 112, § 3.4(b), at 130-35 
(application of standard providing for challenges for cause against juror unable to overcome 
prejudice resulting from pretrial publicity or against juror admitting to having formed an opinion 
may prevent acceptable jury from being impanelled in particularly notorious case).

137. See 384 U.S. at 358-63. While the Court endorsed reversal as a last resort when publicity 
irremediably corrupts the trial process, Mr. Justice Clark carefully noted that “if publicity during 
the proceedings threatens the fairness of the trial, a new trial should be ordered.” Id. at 363. 
Similarly, in Irvin v. Dowd the Court stressed that the defendant was still subject to trial “on this or 
another indictment.” 366 U.S. at 728.

138. See, e.g., Calley v. Callaway, 519 F.2d 184, 206-10 (5th Cir. 1975) (en banc) (conviction 
reinstated where publicity not so inherently prejudicial as to preclude fair trial and warrant 
dismissal of indictment), cert, denied, 425 U.S. 911 (1976); United States v. Abbott Laboratories, 
505 F.2d 565, 572 (4th Cir. 1974) (pretrial publicity surrounding distribution of adulterated and 
misbranded drugs not so inflammatory that dismissal of indictment required), cert, denied, 420 
U.S. 990 (1975); Delaney v. United States, 199 F.2d 107, 112 (1st Cir. 1952) (bribery conviction 
remanded because motion for continuance until publicity subsided denied).

139. 382 F. Supp. 650 (M.D. Ga. 1974), revd en banc, 519 F.2d 184 (5th Cir. 1975), cert, 
denied, 425 U.S. 911 (1976).

140. Id. at 690-92.

The lower courts have been similarly inhospitable to claims that 
the sixth amendment requirement of an impartial jury may make a 
constitutional trial impossible or may require dismissal with prejudice 
in extreme circumstances.138 In Calley v. Callaway,139 for example, the 
United States District Court for the Middle District of Georgia 
granted a writ of habeas corpus to Lieutenant Calley after finding that 
massive publicity concerning the so-called “Mylai Massacre” pre
vented the empanelling of a fair jury.140 The United States Court of 
Appeals for the Fifth Circuit reversed and reinstated the conviction, 
noting that if the district court was correct in its conclusion that a fair 
trial was impossible for defendants whose notoriety approached that 
of Calley, then “the inevitable result would be that truly heinous or 
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notorious acts will go unpunished.”141

141. 519 F.2d 184, 210 (5th Cir. 1975) (en banc) (army officer’s court-martial conviction for 
murder reinstated because pretrial publicity not so inherently prejudicial as to preclude fair trial 
and warrant dismissal of indictment), cert, denied, 425 U.S. 911 (1976).

142. 369 F. Supp. 1396 (E.D.N.C. 1973), rev'd, 505 F.2d 565 (4th Cir. 1974).
143. Id. at 1403.
144. 505 F.2d 565, 572 (4th Cir. 1974). The Justice Department and the Food and Drug 

Administration had issued press releases specifically naming the defendant Abbott Laboratories 
as the manufacturer of a contaminated intravenous solution that had caused nine deaths. The 
court of appeals acknowledged that the press releases emanating from the prosecution were a 
deliberate attempt to prejudice Abbott’s case, but held nevertheless that the prejudicial effect 
was not so pernicious as to preclude a fair trial. Id. The court observed that “no case of which we 
are aware, nor any to which we have been referred” had held that a trial of a defendant was 
absolutely precluded because resort to the available procedures could not remedy the effects of 
pervasive publicity, id.; see Delaney v. United States, 199 F.2d 107, 112 (1st Cir. 1952) (bribery 
conviction reversed; trial court erred in refusing to grant continuance). The Delaney court 
expressly affirmed the trial court’s refusal to dismiss the indictment, observing that there was 
nothing in the publicity so prejudicial that it was “ineradicable by mere lapse of time” and ex
pressed doubt that any prejudice caused by pretrial publicity would rise to that level. Id. at 112.

Abbott Laboratories did not hold that dismissal of an indictment is always an improper remedy 
for prejudicial publicity and, indeed, expressly acknowledged that dismissal may be the proper 
course in certain circumstances. 505 F.2d at 571-72. It emphasized, however, that the district 
court should not have resorted to this extreme measure without first utilizing more traditional 
techniques. Id.

145. There is no reported unreversed federal case, at least since Irvin v. Dowd was decided in 
1961, that ordered the dismissal of an indictment on the ground that prejudicial publicity made a 
fair trial impossible. But cf. N.Y. Times, May 26, 1971, § 1, at 1, col. 5 (state judge dismissed 
murder indictment against Black Panther leader after hung jury because of insurmountable 
obstacles to selecting a second, unbiased jury); N.Y. Times, June 12,1969, § 1, at 9, col. 1 (district 
judge dismissed indictment against defendants accused of destroying selective service records 
because of impossibility of selecting fair jury).

146. See, e.g., Irvin v. Dowd, 366 U.S. 717,728 (1961); Frank v. Mangum, 237 U.S. 334,336-37 
(1915); Reynolds v. United States, 98 U.S. 145, 155-56 (1878).

Similarly, in United States v. Abbott Laboratories142 the United 
States District Court for the Eastern District of North Carolina 
dismissed an indictment on the ground that Government-generated 
pretrial publicity made a fair trial impossible.143 In an opinion by 
Judge Winter, the United States Court of Appeals for the Fourth 
Circuit reversed, finding that dismissal of the indictment was too 
drastic a remedy, particularly in light of the trial court’s failure to 
utilize any of the Sheppard devices to empanel an impartial jury.144

Quite possibly, these cases establish no more than the lack of a 
reported decision in which a federal court has faced the excruciatingly 
hard choice between a trial infected by prejudicial publicity and no 
trial at all.145 But the Supreme Court’s studied refusal to entertain the 
possibility that an indictment might be dismissed because of 
prejudicial publicity suggests that something else is at stake. From the 
beginning, the Court has carefully phrased its impartial jury decisions 
in such a way as to avoid making the trials of notorious defendants like 
Hauptmann impossible.146 More recently, the Court, perhaps con-
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templating the prospect of a trial of the President himself, once again 
warned against a constitutional doctrine “mak[ing[ impossible the 
timely prosecution of persons who are well-known in the community, 
whether they be notorious or merely prominent.”147

147. See Murphy v. Florida, 421 U.S. 794, 799,800 n.4 (1975). See also Calley v. Callaway, 519 
F.2d 184, 210 (5th Cir. 1975) (rejecting automatic disqualification of jurors on ground that they 
have been exposed to widespread press coverage), cert, denied, 425 U.S. 911 (1976). The trial 
record in Calley indicated that a significant amount of the publicity generated in the area of 
Georgia where Calley was tried was favorable to his case and that Calley, unlike Sam Sheppard, 
“was not being tried in an atmosphere of hostility imd persecution.” Id. at 206.

148. Scel.W. Holdsworth. A History of English Law 332-37 (6th ed. 1938); 2 F. Pollock& 
F. Maitland. The History of English Law 621-24 (2d ed. 1968). Potential jurors who lacked 
knowledge of the case were excused and the selection process continued until 12 jurymen were 
found who swore that they knew the facts. See Grooms, The Origin and Development of Trial by 
Jury, 26 Ala. Law’. 162, 165 (1965).

149. See Williams v. Florida, 399 U.S. 78,100 (1970) (upholding statute permitting 6-member 
rather than 12-member jury in noncapital cases; traditional number not necessary as long as jury 
performed essential function of protecting defendant from overzealous prosecution).

Read on one level, these repeated qualifications suggest that the 
Court is not prepared to interpret the sixth amendment as conferring 
absolute rights. Just as it allows other constitutional interests on 
occasion to be counterbalanced by legitimate state objectives, so too 
the Court appears unwilling to extend Irvin and Sheppard to their 
logical conclusions if doing so would prevent society from prosecuting 
its most notorious miscreants. But the history of sixth amendment 
adjudication lends itself to another interpretation as well. That 
histor>’ suggests not simply an ad hoc, unprincipled balancing of sixth 
amendment rights against the societal interest in punishing criminals, 
but rather a substantive definition of those rights.

Too often we forget that the sixth amendment contains not only the 
word ‘‘impartial” but also the word “jury.” Thus, the amendment 
contains a built-in dialectic, and it is not necessary to balance 
interests outside the amendment in defining the limits on a 
defendant’s right to a trial free from prejudicial publicity. Juries by 
their very nature are not impartial and are not intended to be. Indeed, 
at its inception the jury’s function was to “testify” regarding the 
community’s preconceptions concerning a defendant’s guilt or 
innocence148—the very thing that those who advocate control over 
pretrial publicity seek to prevent. Admittedly, the jury’s function has 
changed dramatically in the 700 years since its inception. But the 
Supreme Court consistently has maintained that the jury’s modem 
function is to soften with community sentiment and perception the 
rigid legalisms of the judicial system.149

If a trial were intended to be an antiseptic application of law to facts 
without regard to “irrelevant” or “prejudicial” matters like the moral 
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sense of the community, it could be conducted most capably by a 
judge sitting alone. Criminal trials traditionally have involved 
something more than that, and it is the constitutional requirement of a 
jury which makes certain that something more is involved. The reason 
juries are given the “power to bring in a verdict in the teeth of both 
law and facts”150 is because they are intended to introduce “slack into 
the enforcement of law, tempering its rigor by the mollifying influence 
of current ethical conventions.”151

150. Homing v. District of Columbia, 254 U.S. 135, 138 (1920).
151. McCann v. Adams, 126 F.2d 774, 775-76 (2d Cir. 1942) (L. Hand, J.). See also Duncan v. 

Louisiana, 391 U.S. 145, 156 (1968) (right to jury trial required for any offense punishable by 
more than six-months’ confinement).

152. Singer v. United States, 380 U.S. 24, 36 (1965) (although accused may waive jury trial, he 
has no constitutional right to trial by the court).

153. See Williams v. Florida, 399 U.S. 78, 100 (1970) (statute requiring six-man jury 
constitutional; jury’s function depends not on size but on possibility of obtaining representative 
cross section of community); Smith v. Texas, 311 U.S. 128, 130 (1940) (rape conviction of black 
upon indictment returned by all-white grand jury reversed because blacks systematically 
excluded from grand jury service).

154. See Taylor v. Louisiana, 419 U.S. 522, 526-28 (1975) (kidnapping conviction of male 
defendant reversed because women systematically excluded from jury); Peters v. Kiff, 407 U.S. 
493, 503-04 (1972) (burglary conviction of white defendant reversed because blacks 
systematically excluded from grand and petit jury service).

155. Witherspoon v. Illinois, 391 U.S. 510, 519 (1968). In Witherspoon the Supreme Court 
reversed the imposition of the death penalty because a state statute permitted exclusion of 
veniremen who had conscientious doubts concerning the death penalty. Id. at 522-23. The 
Supreme Court allowed the state to exclude from a jury those veniremen who would under no 
circumstances impose the death penalty. Id. at 520, 522 n.21.

Nor is the jury trial right solely for the defendant’s protection. The 
state itself “has a legitimate interest in seeing that cases in which it 
believes a conviction is warranted are tried before a tribunal that the 
Constitution regards as most likely to produce a fair result.”152

Moreover, juries are intended not only to mirror community 
sentiment, but also to reflect a fair cross section of that sentiment.153 
Hence, the systematic exclusion of any identifiable part of the 
community from jury service is contrary to the sixth amendment.154 
This prohibition against systematic exclusions extends not only to 
racial or sexual groups, but also to groups with identifiable views 
about the criminal justice system. For example, the state may not 
exclude from a jury that must vote on the death penalty those jurors 
who entertain doubts about capital punishment.155

There is no reason not to apply these principles to the Hauptmann 
prosecution. If the jury’s primary function is to give both prosecution 
and defense the benefit of a community judgment, it would be ironic if 
this function were sacrificed in those cases in which community 
sentiment is strongest. Indeed, it is precisely in these cases that the 
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jury plays its most important role. A jury that had formed no opinion 
about Hauptmann’s guilt would not be representative of the 
community and could not speak for it because such a jury inevitably 
would consist of individuals less informed, more isolated, and slower 
to reach judgments than the community as a whole. Moreover, efforts 
to secure such a jury inevitably would require the systematic exclusion 
of individuals representing significant moral views in the community.

Of course, the argument for paying attention to the “jury” half of 
the “impartial jury” requirement is easy to overstate. I do not mean to 
defend ad hoc, case-specific justice, much less mob rule. Because the 
sixth amendment incorporates the dialectic noted earlier, it is no more 
appropriate to ignore the word “impartial” than to ignore the word 
“jury.” The significant point is that the word “impartial,” although 
grammatically modifying “jury,” is in fact directed at the judge’s ears. 
It warns that because a jury will inevitably make commonsense, 
community-based judgments, a trial judge must exercise a degree of 
control over these judgments both by instructing jurors on the law and 
by utilizing a variety of devices designed to insulate them from 
community pressure. Yet, paradoxically, we tolerate these remedial 
measures precisely because they cannot be totally effective.156 As Mr. 
Justice Jackson noted, “the naive assumption that prejudicial effects 
can be overcome by instructions to the jury ... all practicing lawyers 
know to be unmitigated fiction.”157 The jury’s failure to follow those 
instructions demonstrates not that the system has broken down, but 
rather that it is functioning. The result is a delicate balance between 
particularized, community-based justice on the one hand and 
normative, equal justice on the other. There is every reason to 
suppose that this is precisely the manner in which a judge sitting with 
a jury is intended to function.158

156. See Stroble v. California, 343 U.S. 181, 201 (1952) (Frankfurter, J., dissenting).
157. Krulewitch v. United States, 336 U.S. 440, 453 (1949) (Jackson, J., concurring).
158. See Pound, Law in Books and Law in Action, 44 Am. L. Rev. 12,18 (1910). See also United 

States v. Dougherty, 473 F.2d 1113, 1134 (D.C. Cir. 1972) (jury prevents undue rigidity and 
functions as safety valve for exceptional cases).

159. See Sheppard v. Maxwell, 384 U.S. 333, 363 (1966).

Once the dialectical nature of the sixth amendment is understood, it 
is clear why the Supreme Court has spoken of maintaining a 
“balance” when dealing with prejudicial publicity159 and has never 
required that an indictment be dismissed on this ground. The question 
is not whether the jury has been affected by pretrial publicity, for an 
institution drawn from the community will inevitably be influenced by 
what the community thinks. Rather, the question is whether the trial 
judge has upheld his part of the dialectic by using those techniques 
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designed to shield the defendant from community pressure. If he has, 
then the defendant has received all the impartiality required by the 
sixth amendment. Demanding more than this would mean that the 
criminal justice system would no longer reflect community judgments, 
and the “jury” side of the “impartial jury” balance would be sacrificed.

Hence, the practical impossibility of assembling twelve representa
tive, unbiased jurors to try Bruno Hauptmann is constitutionally 
irrelevant. Both then and now, the Constitution merely entitled 
Hauptmann to the efforts of a trial judge willing to take reasonable 
measures to shield the jury from external pressures. It is quite likely 
that those measures would have been wholly ineffective in the 
Hauptmann case. This does not mean that a modern Hauptmann trial 
would not comport with constitutional standards. It does suggest that a 
modern trial would not be meaningfully fairer than the trial that 
actually occurred. A judicial system that combines preexisting rules 
imposed by the court with ad hoc justice reflecting community 
sentiment may best balance the competing demands of law and 
democracy, but it is not necessarily the best way to get the facts. The 
lingering doubts about Hauptmann’s guilt derive in part from the fear 
that his jury approached the case with so many preconceptions and 
operated under such intense pressure that it could not succeed in 
getting the facts. That failure, if any, was not aberrational, but is built 
into the system. Far from protecting against such breakdowns in the 
factfinding process, the sixth amendment all but assures that they will 
continue to occur.

PROSECUTORIAL MISCONDUCT

Juror bias was not the only cause of the breakdown in the 
factfinding process at Flemington. If the jury system is one of the 
distinctive pillars upon which Anglo-American criminal justice rests, 
then surely the adversarial system is the other.160 Yet it is precisely 
that system which, forty years after Hauptmann’s death, leaves us 
with lingering doubts about his guilt. Recent investigations into the 
Hauptmann case indicate that New Jersey officials, in their zeal to 
represent the state’s interest, may have withheld exculpatory 
evidence, utilized testimony that may have been perjured, and 
doctored or manufactured evidence used at trial.161

160. See Brewer v. Williams, 97 S. Ct. 1232,1239 (1977); Gideon v. Wainwright, 372 U.S. 335, 
344 (1963); Powell v. Alabama, 287 U.S. 45, 60, 64-65 (1932).

161. See notes 52-64 supra and accompanying text.

Has the criminal procedure revolution since Hauptmann’s trial 
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succeeded in controlling these unfortunate side effects of the 
adversarial system so that a celebrated case today would be free from 
these distortions? The answer closely parallels that derived with 
respect to the jury system, for even though new protections have been 
formulated, the effective controls over prosecutorial misconduct have 
remained fundamentally unchanged.162 Indeed, it can be argued that 
these controls have slackened since 1935.

162. While it is possible that law enforcement personnel have internalized a different code of 
conduct and simply might refuse to engage in the practices of their predecessors, the truth of that 
hypothesis is an empirical matter that can only be demonstrated by careful study. The point made 
in the text is that legal controls over such misconduct are no more effective now than at the time 
that Hauptmann was tried.

163. 373 U.S. 83 (1963).
164. 294 U.S. 103 (1935) (per curiam).
165. Id. at 112.
166. Id.
167. On the contrary, part of Mooney’s allegation, which the Court held sufficient to state a 

violation of the Constitution, was that “the prosecuting authorities . . . deliberately suppressed 
evidence which would have impeached and refuted the testimony . . . given against him.” Id.

168. See Pyle v. Kansas, 317U.S.213,216(1942) (defendant must be released from custody 
upon proof that state knowingly presented perjured testimony and deliberately suppressed 
exculpatory evidence).

169. 373 U.S. at 87.

It is commonly thought that the first articulation of the prosecutor’s 
constitutional duty to avoid deliberate distortions of the factfinding 
process came years after Hauptmann’s death in Brady v. Maryland.163 164 
In reality, a scant twenty-three days before the Hauptmann jury 
returned its guilty verdict, the Supreme Court in Mooney v. Holohan36* 
clearly and forcefully announced the existence of this obligation.165 In 
considering a state prisoner’s claim that his murder conviction had 
been secured through the knowing use of perjured testimony, the 
Court held that these facts, if true, amounted to a denial of the 
prisoner’s rights under the due process clause of the fourteenth 
amendment.166 Although the exact contours of the Mooney holding are 
unclear, it would be a mistake to presume that Mooney goes no further 
than condemning the intentional use of perjured testimony.167 Indeed, 
seven years later the Supreme Court expressly held that the Mooney 
rule encompassed the deliberate suppression of exculpatory 
evidence.168

Thus, when the Supreme Court announced in Brady v. Maryland 
that “suppression by the prosecution of evidence favorable to an 
accused upon request violates due process where the evidence is 
material either to guilt or to punishment, irrespective of the good or 
bad faith of the prosecution,”169 it did not create a constitutional 
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protection unavailable to Bruno Richard Hauptmann in 1935.170 
Indeed, although it was not always so perceived,171 Brady marked a 
significant retreat from effective constitutional control over prose
cutorial misconduct—a retreat that has ended in what amounts to a 
total abandonment of the effort. This retreat was effectuated by 
introducing two new factors into the due process analysis: the 
importance of a defense request and the irrelevance of prosecutorial 
bad faith.

170. The prohibition in Brady against suppression of evidence relating to punishment as well as 
to guilt may represent an extension of the Mooney rule. See id. at 88-91.

171. See Williams v. Dutton, 400 F.2d 797, 800 (5th Cir.) (dictum) {Brady is culmination of 
cases proscribing prosecutorial miscoduct), cert, denied, 393 U.S. 1105 (1968); Comment, Brady 
v. Maryland and the Prosecutor’s Duty to Disclose, 40 U. Chi. L. Rev. 112,114-115 (1972) (noting 
that Brady affirmed developing consensus of lower courts that concept of fair trial compels 
disclosure rule).

None of the cases prior to Brady had referred to either of these 
factors, nor was their significance perceived immediately after Brady 
was decided. Indeed, Brady's refusal to allow the result to turn on 
prosecutorial motive at first was seen as creating a stronger 
prophylactic rule favoring disclosure and mandating the reversal of 
convictions even when the prosecution withheld evidence in good 
faith. What was not seen was that the irrelevance of prosecutorial 
motive is a two-edged sword: if courts may reverse convictions despite 
prosecutorial good faith, then they potentially may affirm convictions 
despite prosecutorial bad faith.

Nor was it immediately perceived that Brady's two modifications of 
the Mooney rule are themselves in conflict and reflect a basic 
ambiguity regarding the goals that rule is designed to accomplish. The 
Brady rule may serve one of two broad purposes. First, a Brady 
reversal may be necessary simply to make certain that prosecutorial 
manipulation of evidence does not result in the conviction of innocent 
persons. Alternatively, a reversal may be necessary in order to deter 
wrongful conduct on the part of the prosecutor. In the second 
instance, reversal is necessary not to protect an innocent defendant, 
but to make certain that even the guilty are not prosecuted by unfair 
means.

The Supreme Court neglected to specify which purpose the Brady 
rule is intended to serve. On the one hand, the rejection of 
prosecutorial motive as a relevant factor places the Court in the unjust 
conviction camp. If the primary concern is protecting the innocent, 
then it should be irrelevant that the prosecutor produced a wrongful 
conviction by withholding evidence in good faith. Conversely, if we are 
uninterested in deterrence, it is irrational to reverse the conviction of 
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a guilty defendant simply because of prosecutorial bad faith. As the 
Court observed in Brady, “|t]he principle of Mooney v. Holohan is not 
punishment of society for misdeeds of a prosecutor but avoidance of 
an unfair trial to the accused.”172

172. 373 U.S. at 87. Accordingly, the Court has reversed a conviction on Brady grounds 
bec ause the prosecutor failed to reveal evidence impeaching a government witness even though 
the prosecutor himself was unaware of its existence. Giglio v. United States, 405 U.S. 150, 154 
(1972).

173. The defense request requirement may be seen as serving the additional purpose of 
punishing the defense for neglecting to take the steps necessary to expedite production of 
exculpatory material. Logically, however, such a sanction could be imposed only when the defense 
possessed enough information to make a request and then failed to do so. But the Brady rule has 
been invoked regardless of whether the defense is at fault for failing to make a request. See United 
States v. Agurs, 427 U.S. 97, 106-07 (1976). Moreover, if the request requirement was formed to 
create an incentive for defense counsel to act, then the discomforting possibility exists that a 
possibly innocent defendant will be convicted because of his counsel’s shortcomings.

174. Prior to 1976, many lower courts held that a defense request was not necessary to trigger 
the operation of the Brady rule. See, e.g., Evans v. Janing, 489 F.2d 470, 474 (8th Cir. 1973); 
United States v. Diaz-Rodriguez, 478 F.2d 1005, 1007 (9th Cir. 1973); United States v. Hibler, 
463 F.2d 455, 459 (9th Cir. 1972); Barbee v. Warden, 331 F.2d 842, 846 (4th Cir. 1964).

175. 373 U.S. at 87.

But Brady’s second innovation—that the defense request the 
exculpatory information—is inconsistent with this rationale. The only 
function served by such a request is to put the prosecution on notice 
that something is desired and, as developments after Brady have 
indicated,173 that function is important only if the purpose of the 
reversal is to punish or to rectify misconduct on the part of the 
prosecutor. If the Mooney rule was designed simply to protect the 
innocent, then the fact that the prosecution acted reasonably by failing 
to produce evidence that was not requested is of no significance.174 
And, indeed, immediately after its disclaimer of a deterrent purpose 
for the rule quoted above, the Brady Court suggests that the rule has 
precisely this purpose: “Society wins not only when the guilty are 
convicted but when criminal trials are fair; our system of the 
administration of justice suffers when any accused is treated 
unfairly.”175

This inherent contradiction in Brady could be resolved in a number 
of ways. The Court could opt for the deterrence theory and jettison 
Brady’s good faith-bad faith language. Or it could choose the 
miscarriage of justice theory and abandon the defense request 
requirement. Or the Court could recognize that the Mooney rule 
serves both purposes and require the reversal of convictions either 
when suppressed evidence indicates that the defendant is innocent or 
when the prosecutor has acted in bad faith in securing the conviction.

In fact, the Supreme Court apparently has chosen none of these 
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alternatives, but has instead, in United States v. Agurs,176 fashioned a 
rule of decision that is virtually impossible to administer and 
hopelessly obscures the objective it seeks to achieve. In the process 
the Court has so modified Mooney and Brady that its rule neither 
protects the innocent nor deters prosecutorial misconduct.177

176. 427 U.S. 97 (1976).
177. This hypothesis, however, must be advanced with some caution because the Court’s 

opinion in Agurs is so convoluted, contradictory, and elliptical that nothing is clear about the case 
except its basic holding.

178. This contention found support in various pieces of evidence adduced at trial, including the 
facts that it was Agurs herself who called for help and that when help in fact arrived Sewell was on 
top of her struggling for possession of the weapon. 427 U.S. at 99.

179. See id. at 102.
180. United States v. Agurs, 510 F.2d 1249, 1253 (D.C. Cir. 1975), rev'd, 427 U.S. 97 (1976). 

The court of appeals’ approach to materiality under Brady predominated in other circuits as well. 
See, e.g., United States v. Crow Dog, 532 F.2d 1182,1191 (8th Cir. 1976); United States v. Morell, 
524 F.2d 550, 553 (2d Cir. 1975); Woodcock v. Amaral, 511 F.2d 985, 991 (1st Cir. 1974). In 
Morell the Second Circuit drew a sharp distinction between evidence negligently withheld and 
evidence deliberately withheld. In the latter case, it would require a new trial if the evidence were 
material or merely favorable to the defense. In the former instance, however, it would require a 
new trial only if there was a significant chance that the withheld evidence could have raised a 
reasonable doubt in the jurors’ minds. 524 F.2d at 553.

181. Justices Marshall and Brennan, dissentingin Agurs, criticized the majority’s focus on the 
trial court, reasoning that such a focus “usurps the function of the jury as the trier of fact in a 
criminal case.” 427 U.S. at 117 (Marshall, J., with Brennan, J., dissenting).

182. In expressly rejecting the standard utilized below, the Court observed that concentrating 
on the possible or even probable effects of a piece of evidence on the jurors was unwise because “a 
jury ‘might’ be affected by an improper or trivial consideration” as well as by legitimate ones. Id. at 

Linda Agurs was convicted of second-degree murder for stabbing a 
man named Sewell in a Washington, D.C. motel. The defendant did 
not deny causing Sewell’s death but relied on a theory of self-defense 
to prove her innocence.178 After her conviction, her counsel 
discovered that Sewell previously had been convicted of two weapons 
offenses—information admissible under local law to support the self
defense claim. The defense had never requested this information and 
apparently conceded that the prosecution had not acted in bad faith by 
failing to disclose it.179 The United States Court of Appeals for the 
District of Columbia Circuit nonetheless reversed Agurs’ conviction 
because in its judgment the withheld evidence might have changed 
the jury’s verdict and therefore was “material” under the rule of 
Brady v. Maryland.180 The Supreme Court reinstated the conviction, 
holding that the proper standard of materiality under Brady, in the 
absence of a specific defense request, the deliberate use of perjurious 
testimony, or the withholding of obviously exculpatory evidence, was 
whether the undisclosed evidence, in the context of the entire record 
and as evaluated by the reviewing court,181 raised a reasonable doubt 
that did not otherwise exist.182
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A moment’s reflection demonstrates that the Agurs reformulation 
of Brady validates virtually all of the prosecutorial suppression in the 
Hauptmann trial. First, Agurs indicates that the prosecutor’s 
disclosure duty extends only to admissible evidence, because only 
such evidence could cause a trial judge examining the entire record to 
entertain a reasonable doubt as to guilt.183 Agurs apparently permits 
the nondisclosure of investigative leads that, although not admissible 
nor giving rise to a reasonable doubt themselves, are likely to produce 
strongly exculpatory evidence if vigorously pursued.184

108-09. It drew the further corollary that the prosecutor under such a standard could only 
discharge his duty by disclosing his entire file. Id. at 109. What the Court failed to consider was 
that the standard used below incorporates the notion of jurors as reasonable men who would 
perforce attach the proper weight to each piece of evidence put before them. If one accepts this 
premise, then the prosecutor need only disclose such evidence as might reasonably affect them.

183. See id. at 112-13.
184. Indeed, the Court explicitly discards a standard focusing “on the impact of the disclosed 

evidence on the defendant’s ability to prepare for trial.” Id. at 112 n.20. This result was 
foreshadowed when the Court earlier declined to reverse a conviction because of the prosecution’s 
failure to reveal prior to trial an evidentiary lead that ultimately might have produced exculpatory 
evidence. See Moore v. Illinois, 408 U.S. 786, 795 (1972). In Moore one of the prosecution’s 
witnesses correctly identified the defendant but called him by the name of another person in the 
community. The defense argued that the witness’ confusion over the defendant’s name 
constituted valuable impeachment material and should have been disclosed. Because the witness 
made a positive in-court identification of the defendant, the Supreme Court held that the failure to 
disclose the “instance of mistaken identity” was not material to the defendant’s guilt and further 
noted that the police have no duty to “make a complete and detailed accounting to the defense of 
all police investigatory work on the case.” Id. at 795-97. Prior to Agurs, lower courts were divided 
on whether the prosecution must produce inadmissible leads that, if pursued, might produce 
admissible evidence, and the Supreme Court had not definitively addressed the issue. See Giles v. 
Maryland, 386 U.S. 66, 97-99 (1967) (Fortas, J., concurring) (state is not obligated to disclose 
preliminary or speculative information but must disclose specific factual information even if its 
implications are debatable). Compare Levin v. Clark, 408 F.2d 1209, 1214-15 (D.C. Cir. 1967) 
(suppression of testimony contradicting prosecution’s chief witness warranted new trial) with 
Anderson v. State, 241 So. 2d 390,394-95 (Fla. 1970) (prosecution’s failure to disclose polygraph 
results of codefendants did not amount to due process violation because inadmissible under state 
law). See generally 14 Am. Crim. L. Rev. 319,331 &n.30 (1976) (stressing that the Agurs standard 
leaves no room for the reviewing court to “exercise the defense-oriented imagination needed to 
envision the possible implications” of nondisclosed material).

185. See notes 52-64 supra and accompanying text. For example, Scaduto’s discovery of the 
suppressed link between the Geissler family and Dr. Condon certainly does not prove that 
Hauptmann was innocent. But if that lead had been promptly investigated while the trail was fresh 
it might have produced exculpatory evidence.

But the breakdown in the factfinding process at the Hauptmann 
trial resulted from a failure of investigation rather than a failure of 
disclosure. Little of the suppressed information recently uncovered 
directly exculpates Hauptmann. It consists of tantalizing leads that, in 
the hands of a skilled defense counsel, might have proved or tended to 
prove Hauptmann’s innocence.185

Moreover, the Agurs decision suggests that the Hauptmann 
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prosecutors in at least certain circumstances need not have produced 
material in their files that was both evidentiary and exculpatory. This 
result derives from the peculiar perspective from which the Agurs rule 
is drafted. Like many appellate Brady decisions,186 Agurs arose in the 
context of a defense demand for a new trial in light of allegedly 
suppressed, newly discovered evidence. The Agurs materiality test is 
drafted from the perspective of a judge attempting to rule on such a 
motion, and instructs the judge to grant it if, in light of the entire 
record, the undisclosed evidence causes the court to entertain a 
reasonable doubt as to the defendant’s guilt.187 But on a day-to-day 
basis, production decisions are not made by trial judges evaluating 
newly discovered evidence in light of an otherwise fully developed 
record. Rather, they are made by prosecutors who must evaluate the 
evidence prior to trial without knowing what additional exculpatory 
evidence is in the hands of the defense or will be developed during 
trial.

186. See, e.g., United States v. Miller, 529 F.2d 1125, 1128 (9th Cir. 1976); United States v. 
Diaz-Rodriguiz, 478 F.2d 1005, 1007 (9th Cir. 1973); Barbee v. Warden, 331 F.2d 842, 844 (4th 
Cir. 1964).

187. 427 U.S. at 112-13.
188. Such double standards for pretrial and posttrial reviews are not unknown in the criminal 

law. See Jennings v. Superior Court, 66 Cal. 2d 867,880-81, 59 Cal. Rptr. 440, 449,428 P.2d 304, 
313 (1967) (enbanc) (trial judge’s error in restricting scope of preliminary hearing may be found to 
have been cured in subsequent proceedings); 11A N.Y. Crim. Proc. Law §210.30 (McKinney 
1971) (order denying motion to dismiss indictment because of insufficient evidence presented to 
grand jury not reviewable if subsequent conviction based on sufficient evidence). However, if 
the pretrial production standard is to be more than merely precatory, there must be some 
procedure for pretrial judicial compulsion. Because the fifth and fourteenth amendments speak of 
deprivations of liberty, a Brady violation arguably does not occur until the defendant is convicted, 
at which point the posttrial review standard would govern. See, e.g., State v. Gillespie, 227 So. 2d 
550, 553-54 (Fla. Ct. App. 1969).

189. 427 U.S. at 108. The Court did pay lipservice to the “significant practical differences” 
between the prosecutor’s position and that of the reviewing court, and strongly advised 
prosecutors to disclose. Id.

The Court might have formulated one standard to guide the 
prosecutor in making his pretrial production decision and another 
standard for the trial or appellate judge in making his posttrial 
decision regarding a new trial. For example, it might have required 
that the prosecutor produce any arguably exculpatory evidence prior 
to trial, but if he fails to do so, his error would be deemed harmless 
unless the court on posttrial review believed that the withheld 
evidence created a reasonable doubt as to the defendant’s guilt.188 But 
the Court quite expressly discarded such an approach when it noted 
that “ [ljogically the same standard must apply” in both the posttrial 
and pretrial contexts.189

Thus, the Agurs decision leaves the prosecutor with a standard that, 
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as a practical matter, is plainly impossible to administer.190 Not only 
must he evaluate evidence in his file in the context of other evidence 
that he does not know about and that may not even be developed, but 
he is also required to guess how another person—the trial judge—will 
react to that evidence.191

190. One judge has implied that the prosecutor may have a self-serving motive for resolving 
doubts in favor of disclosure, because failure to disclose prior to trial may result in the granting of a 
new trial at some subsequent point when the Government would find it difficult to successfully 
prosecute the accused. United States v. Morell, 524 F.2d 550, 558 (2d Cir. 1975) (Friendly, J., 
dissenting).

191. See United States v. Agurs, 427 U.S. 97, 108 (1976).
192. Id. at 112.
193. Id. at 110.

Moreover, this test for materiality substantially eviscerates the 
Mooney-Brady production rule. It means, for example, that the 
Hauptmann prosecutors were within their rights in deliberately 
withholding admissible and exculpatory evidence as long as their case 
was so strong and the defense’s case so weak that the trial judge 
would remain convinced of the defendant’s guilt beyond a reasonable 
doubt even if the suppressed evidence were disclosed. Furthermore, 
because the Agurs standard makes no reference to the possible impact 
upon the jury, the Hauptmann prosecutors might have withheld the 
evidence even if they believed that timely revelation to the jury would 
have led to an acquittal.

All of this follows logically enough if one resolves the original 
ambiguity concerning the purpose of the Mooney-Brady doctrine in 
favor of a rule designed solely to protect innocent defendants. One 
need not worry that the rule is difficult or impossible for prosecutors 
to administer if the purpose of the rule is not to mold prosecutorial 
conduct but rather to vacate unjust convictions. Nor does it matter, 
given this reading of Brady, that the prosecutor intentionally withheld 
evidence knowing that its production would lead to an acquittal. If the 
defendant is in fact guilty, and if the purpose of the rule is solely to 
protect the innocent, then no purpose is served by a reversal premised 
on prosecutorial misconduct.

In fact, the Agurs Court does appear to embrace the unjust 
conviction rationale for Brady while rejecting the prosecutorial 
deterrence rationale. The Court holds that “the proper standard of 
materiality must reflect our overriding concern with the justice of the 
finding of guilt,”192 and that “the constitutional obligation is [not] 
measured by the moral culpability, or willfulness, of the pros
ecutor.”193

Yet despite this seemingly unambiguous statement of purpose, it is 
here that the Agurs opinion is at its murkiest. Although on the one 
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hand insisting that the standard for materiality depends “on the 
character of the evidence, not the character of the prosecutor,”194 the 
Court on the other hand distinguishes Mooney, which had utilized a 
stricter standard of materiality, because it “involve [d] prosecutorial 
misconduct,” and “this case involves no misconduct.”195 Moreover, as 
argued above, the request branch of the Brady holding cannot be 
reconciled with an unjust conviction rationale for the rule. Yet Agurs 
refuses to abandon the request requirement and advances a reason for 
it flatly inconsistent with the unjust conviction model. The Court 
holds that the standard for materiality ought to depend upon whether 
the evidence has been requested because a specific request gives “the 
prosecutor notice of exactly what the defense desires” and therefore it 
is reasonable to require the prosecutor to respond.196 But this line of 
argument makes sense only if the purpose of the rule in some way 
relates to the “moral culpability or willfulness of the prosecutor”197 — 
the very purpose that the Court rejects. Clearly, the adequacy of 
notice to the prosecutor has no bearing on the defendant’s guilt or 
innocence. As the Agurs Court itself concedes, “[i]n many cases . . . 
exculpatory information in the possession of the prosecutor may be 
unknown to defense counsel.”198 A request for the information in 
these situations will be impossible, and there is no reason to suppose 
that innocent defendants will more frequently have available the 
information necessary to make requests than will guilty defendants.

194. Id.
195. Id. at 104.
196. Id. at 106. It follows that a request may have less significance when the evidence is 

‘obviously exculpatory” because then the very fact that the evidence is “clearly supportive of a 
claim of innocence . . . gives the prosecution notice of a duty to produce.” Id. at 107.

197. Id. at 110.
198. Id. at 106.
199. Id. at 111.

Even if one ignores the Court’s language and focuses only on 
results, there is no way that all of those results can be made to fit a 
consistent pattern. Perhaps the Court thought that convictions ought 
to be reversed if a reversal would either deter deliberate misconduct 
or protect the innocent. But that rule cannot be reconciled with the 
Court’s unwillingness to reverse a conviction when the prosecutor 
deliberately suppresses unrequested information that he knows would 
cause the jury to acquit but that does not cause the reviewing judge to 
have a reasonable doubt of guilt. Moreover, if protection of the 
innocent alone were sufficient, it would be necessary to overturn the 
conviction of innocent defendants despite the absence of any 
prosecutorial misconduct—a result the Agurs Court clearly did not 
contemplate.199
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Is the rule then that both prosecutorial misconduct and an innocent 
defendant are necessary for reversal? If so, that rule cannot be squared 
with the automatic reversal the Court requires for even guilty 
defendants when there is deliberate use of perjured testimony.

Thus, the conclusion seems unavoidable that the Agars Court 
hopelessly muddied the distinction between a prosecutorial mis
conduct rationale for the Brady-Mooney rule on the one hand and a 
protection of the innocent rationale on the other. But the ultimate 
problem with Agurs is not that it is self-contradictory or that it fails to 
separate adequately the two rationales, but rather that it fails to see 
the connection between them. The competing rationales for the 
Brady-Mooney rule merely present a variant of an old argument. 
Increasingly, the Supreme Court has been preoccupied with the 
conflict between rules designed to deter government misconduct on 
the one hand and rules designed to get at the truth through the 
consideration of all relevant evidence on the other.200 The argument 
has become particularly heated in the context of exclusionary rules 
that bar illegally secured but otherwise reliable evidence as a pro
phylactic measure to deter future governmental misconduct.201

200. Compare Manson v. Brathwaite, 97 S. Ct. 2243, 2250-54 (1977) (per se exclusion of 
evidence from suggestive identification procedures unnecessary; test should be totality of 
circumstances, including reliability of identification) and Stone v. Powell, 428 U.S. 465, 494-95 
(1976) (exclusionary rule may not be invoked in habeas proceeding if defendants’ search and 
seizure claims fully aired in state court) with Brewer v. Williams, 97 S. Ct. 1232, 1243 (1977) 
(exclusionary rule operates to exclude confession secured in violation of accused’s right to 
counsel).

201. See Brewer v. Williams, 97 S. Ct. 1232, 1253 (1977) (White, J., dissenting) (questioning 
automatic exclusion in sixth amendment context when admission of evidence unlikely to 
jeopardize fairness of trial or risk conviction of innocent); Schneckloth v. Bustamonte, 412 U.S. 
218, 269 (1973) (Powell, J., concurring) (criticizing exclusionary rule in habeas context because 
impermissible police conduct too remote to be cured); Bivens v. Six Unknown Named Agents of 
Fed. Bureau of Narcotics, 403 U.S. 388, 411 (1971) (Burger, C.J., dissenting) (objecting to 
exclusionary rule as “conceptually sterile and practically ineffective in deterring police 
misconduct”).

202. 427 U.S. at 110.

It is a fair inference that Mr. Justice Stevens, the author of Agurs, had 
this conflict in mind and was opting against deterrence-based rules 
when he wrote that a production rule “must reflect our overriding 
concern with the justice of finding guilt,” and that “[our] constitu
tional obligation is [not] measured by the moral culpability, or the 
willfulness, of the prosecutor.”202 He failed to perceive, however, 
that the conflict between deterrent rules and truth-seeking rules is 
fundamentally different in the Mooney-Brady context. When the 
Court is dealing with exclusionary rules in the fourth amendment 
context, for example, the choice is a difficult one because the 
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deterrence and truth-seeking objectives are truly at odds. The 
purpose of the fourth amendment is not to aid the search for truth but 
to protect individual privacy.203 Adopting a prophylactic exclusionary 
rule therefore represents a decision to advance this social objective at 
the expense of an equally worthy goal—the search for truth in criminal 
prosecutions. But the purpose of the disclosure rule, unlike the 
purpose of the fourth amendment, is to advance the search for truth. 
It is premised on the assumption that punishment of the guilty and 
vindication of the innocent is best achieved when the prosecution 
reveals exculpatory evidence to the defense prior to trial. The rule 
serves no purpose outside the truth-determining function of the 
criminal trial. It follows that a prophylactic, deterrence rule is not in 
conflict with the truth-seeking objectives of a criminal trial, but rather 
is designed to implement those objectives.204 Opponents of such rules 
might respond that the release of a clearly guilty defendant because of 
the prosecution’s failure to comply with Brady cannot serve the cause 
of truth.205 But the validity of this reasoning turns not on a balancing 
of truth-seeking objectives against other social objectives, as it does in 
the fourth amendment context, but on the choice of the best means to 
implement our truth-seeking objectives. An advocate of a deterrence 
rationale would maintain that in the long run the criminal justice 
system will yield the truth more often if a few guilty defendants are 
occasionally released.206

203. See Mapp v. Ohio, 367 U.S. 643, 656 (1961) (relevant rules of evidence properly 
overridden by government’s illegal search).

204. Justice Marshall, dissenting in Manson v. Brathwaite, 97 S. Ct. 2243, 2255 (1977), made a 
similar point with respect to the majority’s rejection of a per se exclusion of suggestive police 
identification procedures. Observing that other exclusionary rules, notably those discouraging 
illegal searches and denials of counsel, served extrinsic ends, he noted that a suggestive 
identification procedure “is excluded, in contrast, precisely because of its unreliability and 
concomitant irrelevance.” Id. at 2259 (Marshall, J., dissenting).

205. See United States v. Agurs, 427 U.S. 97, 103-04 (1976).
206. See United States v. Morell, 524 F.2d 550, 558 (2d Cir. 1975) (Friendly, J., dissenting) 

(observing that a Brady reversal caused by Government’s mishandling of a case might produce 
deterrence effects not equally achieved by “repeated admonitions” from the appellate bench).

More importantly, society cannot effectively reach judgments 
regarding the guilt of defendants until prosecutorial manipulation of 
evidence has been eliminated. As argued above, if one accepts the 
premise of a prosecutor prepared to manipulate evidence in order to 
frame a defendant, then no evidence, however incriminatory, will be 
sufficient to prove his guilt. Hence, if New Jersey prosecutors were 
determined to convict Bruno Richard Hauptmann with fraudulent 
evidence, then surely they could have bribed the eyewitnesses, 
planted the ransom money, faked the handwriting evidence, and 
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manufactured the missing attic floorboard. As an epistemological 
matter, it is simply impossible to make judgments about guilt or 
innocence unless one believes in the integrity of the evidence. That 
belief, in turn, requires some confidence in the good faith of the 
prosecutor, and a rule that effectively and systematically deters 
manipulation of the evidence is essential to instill such confidence. 
Thus, the Agurs test for reversal, which turns on a judgment as to the 
defendant’s guilt or innocence, cannot be applied unless it is coupled 
with an effective prophylactic rule against the deliberate manipulation 
of evidence.

The Agurs Court may have had this necessity in mind when it 
insisted on rigid adherence to the Mooney standard in cases involving 
deliberate use of perjured testimony.207 The Court may have thought 
that as long as the Mooney standard controls cases involving the 
deliberate use of perjured or manufactured evidence, a fair degree of 
confidence in the evidence can be maintained. Moreover, in the 
context of the Hauptmann case, Mooney may provide Hauptmann with 
all the protection he needed or deserved. If Hauptmann was in fact 
innocent, only a deliberate prosecutorial effort to utilize perjured 
testimony could have produced the evidence against him. If such 
manipulation occurred, then the Mooney rule would mandate the 
reversal of his conviction whether or not the judge, informed of the 
manipulation, entertained a reasonable doubt as to his guilt. If the 
manipulation did not occur, then Hauptmann was surely guilty and 
did not deserve a reversal.

207. See 427 U.S. at 103-04.
208. Indeed, the Mooney rule, which was in existence at the time of Hauptmann’s conviction, 

quite evidently did not deter the prosecutorial misconduct that modem critics of the trial have 
uncovered.

209. See United States v. Agurs, 427 U.S. 97, 112 (1976) (expressly rejecting a requirement 
that prosecution turn over its files to defense); Moore v. Illinois, 408 U.S. 787, 795 (1972) (no 
constitutional requirement that prosecution make detailed account to defense of all police work). 

Unfortunately, however, the strict Mooney standard alone cannot 
do much to instill confidence in the integrity of evidence introduced at 
trial, and the notion that Mooney offered much protection to 
Hauptmann or would offer such protection in a modem trial is just 
fanciful.208 The Mooney standard acts as an effective deterrent only to 
the extent that a prosecutor acting in bad faith fears detection. But 
the risk to such a prosecutor is small because enforcement of the rule 
depends upon prosecutorial good faith. The Supreme Court has never 
required the prosecutor to turn over his files either to defense 
attorneys or to the trial judge so that an independent search for Brady 
material can be undertaken.209 Consequently, enforcement of Brady 
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depends upon prosecutors themselves who decide either to turn over 
the information or to present the problem to the court for resolution. 
This method of enforcement turns the deterrent objectives of the 
Mooney-Brady rule into a joke. It is difficult to imagine a prosecutor 
determined to use any means to secure a conviction who nonetheless 
is willing to turn over evidence of his misconduct to the defense. 
Consequently, the Mooney rule serves its deterrence objectives only 
insofar as the prosecutor fears accidental disclosure by some other 
means—an occurrence unlikely to provide much deterrence and, 
therefore, of little protection to defendants like Hauptmann.

Consequently, it is clear that our criminal justice system provides 
no effective legal and systematic control over prosecutorial manipula
tion and suppression of evidence. Indeed, as long as we continue to 
adhere to an essentially adversarial model of justice in which the 
defense of the accused is committed primarily to private counsel 
rather than to the public prosecutor, the risk of such manipulation will 
continue to be built into the system. As a consequence of this lack 
of effective legal control, the integrity of every conviction must rest 
ultimately upon the integrity of the individual prosecutor. When, as in 
the Hauptmann case, there is reason to question that integrity, one is 
left with no response to those who charge a frameup.210

Lower courts have steadfastly resisted defense requests that the prosecutor turn over his file to 
the trial judge for a broad, in camera search for Brady material. See United States v. Leta, 60 
F.R.D. 127, 129 (M.D. Pa. 1973) (Brady does not require broad disclosure of all Government 
evidence relevant to defendant’s case); United States v. Parenti, 326 F. Supp. 717, 721 (E.D. Pa. 
1971) (defendant has no right nor has the court any obligation to examine Government’s file in 
search for exculpatory evidence).

210. See notes 50-51 supra and accompanying text.
211. G. Waller, supra note 3, at 592.

III. The Death Penalty and Notorious Criminal Cases

On the day Richard Hauptmann died, Lloyd Fisher, Hauptmann’s 
attorney, told reporters, “This is the greatest tragedy in the history of 
New Jersey. Time will never wash it out.”211 If Hauptmann was 
innocent, surely Fisher’s assessment is correct. But Fisher could not 
know in 1936 and we cannot know now whether Hauptmann was 
innocent or not. As the preceding sections demonstrate, flaws 
inherent in the adversarial jury system make a reliable determination 
of Hauptmann’s guilt impossible. Moreover, none of the procedural 
reforms in the last forty years has done much to change that situation.

Both critics and defenders of the Hauptmann verdict share a 
common failing: they cannot tolerate ambiguity and overestimate the 
ability of institutions operating under great pressure to discover and 
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act upon the truth. The central lesson to be drawn from the 
Hauptmann trial is not that Hauptmann was guilty or innocent, but 
that agnosticism and extreme caution in acting upon what appear to 
be even obvious truths are primary virtues.

Of course, this argument may suffer from overstatement. Caution 
should not be confused with paralysis. A terrible crime had been 
committed, a man had been arrested, and the judge and jury in 
Flemington did not have the luxury of returning an agnostic verdict. 
The defects in our forensic system are not an argument for not having 
a system.212

212. See Patterson v. New York, 97S.Ct.2319,2326(1977) (due process does not require that 
every conceivable precaution be taken at whatever cost to eliminate possibility of convicting 
innocent person).

213. Some of the research for this section was prepared while drafting papers for the NAACP 
Legal Defense Fund, to be used in connection with legal attacks against the death penalty. The 
argument advanced in this section was originally suggested to me by Professor Anthony 
Amsterdam, albeit in a somewhat different form. He is, of course, not responsible for the form in 
which it is presented here.

214. C. Black, Capital Punishment: The Inevitability of Caprice and Mistake 33, 36 
(1974).

215. See Jurek v. Texas, 428 U.S. 262, 276 (1976) (plurality opinion) (jury must find one 
aggravating factor and consider all mitigating factors; prompt review provided by state’s highest 
court); Profittv. Florida, 428 U.S. 242, 247-51 (1976) (plurality opinion) (trial judge weighs eight 
aggravating and seven mitigating factors after jury recommends death penalty; findings reviewed 
by state supreme court); Gregg v. Georgia, 428 U.S. 153, 176-78 (1976) (plurality opinion) 
(imposition of death penalty not unconstitutonal if bifurcated process permits jury to weigh 
aggravating and mitigating factors and if state’s highest court reviews each case).

It is clear that Hauptmann could not today be executed under the New Jersey law as it existed in 
1936. That statute made execution mandatory if the jury returned a verdict of guilty without 

But the unfairness of Hauptmann’s trial, and our inability after 
forty years of procedural tinkering to root out the sources of that 
unfairness, do suggest caution in the selection of the punishment 
ultimately inflicted on the basis of unreliable procedures. It is one 
thing to say that convicted defendants must be imprisoned despite 
the possibility of a wrongful conviction, but it is quite another to say 
that it is appropriate for the state to put a man to death when the 
reliability of the guilt-finding process is suspect.213

Professor Black has argued eloquently that because the “require
ments of fairness, certainty, and so on—all the things we mean when 
we say ‘due process of law’—vary with the seriousness of the interest 
at stake,” then logically “the imposition of the penalty of death carries 
with it a more exacting requirement than other punitive action of the 
political society.”214 Professor Black made that observation in support 
of the proposition that flaws inherent in all criminal prosecutions 
make the death penalty unconstitutional per se, an argument that the 
Supreme Court has now unambiguously rejected.215 But oddly, while 
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rejecting the argument, the Court has accepted the principal premise 
that supports it. The Court has now established that, as Professor 
Black believed, there is a “difference in the need for reliability in the 
determination that death is an appropriate punishment in a specific 
case,”216 and the Court has not hestitated to reverse capital sentences 
when the requisite reliability has been found lacking.217

recommending mercy. Moreover, no standards were provided to assist the jury in deciding 
whether to recommend mercy. See N.J. Rev. Stat. § 2A: 113-4 (1924). The Court has held that 
automatic infliction of death sentences violates the eighth and fourteenth amendments. See 
Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opinion) (mandatory death 
penalty unconstitutional if no curb on jury discretion and no consideration of individual’s 
character and record). Moreover, the state legislature must take steps to guide the jury’s 
sentencing discretion. See Gregg v. Georgia, 428 U.S. at 195 (statute requiring jury to consider 
mitigating and aggravating factors in each case not unconstitutional). In practice, however, it is 
unlikely that a capital sentencing provision meeting the Gregg-Woodson test would have 
significantly influenced the Hauptmann trial. Although purporting to condemn unchanneled jury 
discretion, the Court in fact has validated schemes that do nothing to limit that discretion. See 
Profitt v. Florida, 428 U.S. at 246 (statute permitted jury to recommend death whenever “certain 
statutory aggravating circumstances . .. outweighed any statutory mitigating circumstances”). In 
Profitt the aggravating circumstances justifying the death penalty include that “the capital felony 
was committed while the defendant was engaged, or was an accomplice in the commission of, or in 
an attempt to commit, any robbery, rape, arson, burglary, kidnapping, or aircraft piracy or the 
unlawful throwing, placing, or discharging of a destructive device or bomb.” Fla. Stat. Ann. 
§ 921.141 (3)(d) (West 1976). This aggravating circumstance parallels almost precisely Florida’s 
definition of felony murder. See id. §782.04(l)(a). Moreover, the jury need not be unanimous in 
recommending death, and even if the jury declines to vote the death penalty the trial judge may 
nonetheless impose it. Id. §775.082.

216. Woodson v. North Carolina, 428 U.S. 280, 305 (1976).
217. See Gardner v. Florida, 430 U.S. 349, 362 (1977). When the trial judge disregarded 

the jury’s advisory vote of life imprisonment and imposed the death penalty on the basis >f a 
presentence report unavailable either to the defense or the jury, the Court required that the all 
report be disclosed lest “the death sentence rest on an erroneous factual predicate.” Id.

218. See id. at 363-64 (White, J., concurring) (criticizing plurality opinion for failing to 
distinguish between requirements of the eighth and the fourteenth amendments in reviewing 
death penalty cases).

219. See Woodson v. North Carolina, 428 U.S. 280, 305 & n.39 (1976).
220. See Gardner v. Florida, 430 U.S. 349, 358 (1977).
221. See Witherspoon v. Illinois, 391 U.S. 510, 522-23 (1968) (sixth amendment right to 

impartial jury).
222. See Furman v. Georgia, 408 U.S. 238, 305 (1972) (Brennan, J., concurring).

The Court has not always been completely clear as to what 
constitutional provision mandates additional protections when life is 
at stake.218 On different occasions, it has read a reliability requirement 
into the eighth amendment cruel and unusual punishment guaran
tee,219 into the due process clause,220 and into the substantive 
constitutional provision involved.221 But whatever constitutional 
rubric is used, it is now clear that the procedural protections that 
suffice in other criminal trials may be insufficient in a capital case.222

The case for special protections when life is at stake begins with the 
observation that capital punishment, although not unconstitutional 
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per se, entrenches upon constitutionally protected interests.223 
Justice Brennan has noted, for example, that a person sentenced to 
life imprisonment retains “ ‘the right to have rights,’ ” whereas the 
individual sentenced to death is totally stripped of constitutional 
protections.224 Moreover, capital punishment is unique in its severity 
and in its utter irrevocability.225

223. Death is not the only constitutionally permissible penalty that merits strict scrutiny 
because it invades constitutionally protected interests. The Court has applied a similar analysis 
under the equal protection clause to forced sterilization. See Skinner v. Oklahoma, 316 U.S.535, 
538-43 (1942). Although refusing to hold that there was an absolute constitutional right not to be 
sterilized, Skinner held that the right to procreate was “fundamental” and that the distinction 
Oklahoma made beween those criminals it sterilized and those it did not merited stricter scrutiny 
than would the sentencing structure of a more usual statute. Id. at 541. See generally Buck v. Bell, 
274 U.S. 200, 207-08 (1927) (compulsory sterilization not unconstitutional).

224. Furman v. Georgia, 408 U.S. 238, 290 (1972) (Brennan, J., concurring) (death penalty by 
its nature involves denial of executed person’s humanity); see id. at 306 (Stewart, J., concurring) 
(death penalty absolutely renunciates “all that is embodied in our concept of humanity”).

225. Gregg v. Georgia, 428 U.S. 187 (1976) (plurality opinion of Justices Stewart, Powell, and 
Stevens).

226. Stein v. New York, 346 U.S. 156,196 (1953), overruled, Jackson v. Denno, 378 U.S. 368, 
391 (1964).

227. Compare Powell v. Alabama, 287 U.S. 45, 71 (1932) (failure of court to appoint counsel to 
defendant accused of capital crime constituted denial of due process) with Betts v. Brady, 316 
U.S. 455, 472-73 (1942) (indigent defendants have no constitutional right to assistance of 
counsel), overruled, Gideon v. Wainwright, 372 U.S. 335, 339 (1962) (assistance of counsel in 
criminal trials is a fundamental right).

228. See Witherspoon v. Illinois, 391 U.S. 510, 522-23 (1968).
229. See Gardner v. Florida, 430 U.S. 349, 361-62 (1977).
230. See Holtzman v. Schlesinger, 414 U.S. 1316, 1319 (1973).

In view of the fundamental nature of the right to live and the self- 
evidently unique character of the death penalty, it is not surprising 
that courts have required a higher standard of reliability in death 
cases than in normal criminal trials. Indeed, the Supreme Court has 
conceded that “when the penalty is death, we, like state court judges, 
are tempted to strain the evidence and even, in close cases, the law in 
order to give a doubtfully condemned man another chance.”226

Examples of the special scrutiny given death cases are not difficult 
to find. For years, states were required to appoint counsel solely in 
capital cases.227 The Constitution mandates special rules for jury 
challenges when a death penalty may be imposed.228 In a capital case a 
defense attorney must be given access to presentence reports, which 
is not required in other cases.229 Indeed, even the Supreme Court 
appears to utilize special procedures in reviewing petitions for writs of 
certiorari in capital cases.230

The Supreme Court’s most recent decisions concerning capital 
sentencing procedures continue to sound the theme that the special 
nature of the death penalty requires a special standard of reliability 
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before it is imposed.231 A plurality of the Court has stated that while 
the death penalty is not per se unconstitutional, it cannot be imposed 
“under sentencing procedures that creat[e] a substantial risk that it 
[will] be inflicted in an arbitrary and capricious manner.”232 In order to 
avoid this risk, the Court has held that the Constitution mandates an 
elaborate series of special safeguards in capital cases. The state must 
guide and limit sentencing discretion meticulously. 233 It must take 
adequate steps, preferably by bifurcating the guilt and penalty phases 
of the trial, to ensure that when the jury has a role in sentencing its 
sentencing function does not interfere with its function of determining 
guilt or innocence.234 Finally, it must provide for individual sentencing 
decisions for each defendant.235

231. See note 215 supra and cases cited therein.
232. Gregg v. Georgia, 428 U.S. 153,188 (1976) (plurality opinion of Justices Stewart, Powell, 

and Stevens).
233. Id. at 187-95.
234. See id. at 189. Although not squarely holding that bifurcation was a constitutionally 

mandated predicate for jury sentencing in a capital case, the Gregg plurality strongly emphasized 
its significance. See id. at 191-92.

235. Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opinion).
236. 97 S. Ct. 2290 (1977).
237. See id. at 2303.
238. Dobbert was convicted of the first-degree murder of two of his children. The principal 

evidence against him was the testimony of his son, an eyewitness to the murder. See Dobbert v. 
State, 328 So. 2d 433, 441 (Fla. 1976) (per curiam), aff'd, 97 S. Ct. 2290 (1977). Dobbert, who 

Admittedly, the Supreme Court’s most recent cases have focused 
on sentencing procedures rather than on the guilt-finding procedures 
that were the predicate to the death sentence. No recent Supreme 
Court decision establishes that the potentiality of a capital sentence 
requires increased protection at the guilt-determining stage, much 
less that the impossibility of providing such protection in a given case 
precludes a sentence of death.

Moreover, the Court’s most recent treatment of a procedural issue 
in a capital case provides little support for the argument that the 
insistence on strict standards of reliability before imposing death 
sentences will readily transfer to the guilt-finding phase of the trial. In 
Dobbert v. Florida236 the petitioner, who was vulnerable to the 
imposition of a death sentence, asserted that the jury’s guilt 
determination was tainted by prejudicial pretrial publicity. Far from 
applying more exacting standards in evaluating this claim, the 
Supreme Court brushed it off in four short paragraphs.237

But Dobbert’s case was different from Hauptmann’s in one 
significant respect: Dobbert was unable to advance any claim that he 
was factually innocent and that the jury’s verdict had been 
erroneous.238 Indeed, it is striking that in every Supreme Court case 
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affirming a death sentence since Furman, there has been no serious 
question as to the defendant’s guilt.239 In the one case thus far in 
which the Court actually permitted a death sentence to be carried out, 
Chief Justice Burger, no foe of capital punishment, noted specifically 
that the defendant did not “claim to be innocent of the crime for 
which he was convicted.”240

had a substantial and well-documented history of child abuse, fled the state immediately after the 
murder. 97 S. Ct. at 2295; 328 So. 2d at 437-38. He did not take the stand in his own defense and in 
out-of-court statements admitted torturing his children; although not confessing, he never denied 
killing them. Id. at 436-41.

239. See Jurek v. Texas, 428 U.S. 262, 266 (1976) (plurality opinion) (defendant’s confession 
corroborated by eyewitnesses and technical evidence); Profitt v. Florida, 428 U.S. 242, 245 
(1976) (plurality opinion) (defendant overheard admitting to murder of wife); Gregg v. Georgia, 
428 U.S. 153,159-60 (1976) (plurality opinion) (accused admitted killing victim and relied on self
defense theory that was contradicted by both technical evidence and eyewitness testimony). See 
also Dobbert v. Florida,97 S. Ct. 2290, 2294&n.l (1977); Gilmore v.Utah, 429U.S. 1012.1013& 
n.l (1976).

240. Gilmore v. Utah. 429 U.S. 1012, 1013 n.l (1976) (Burger, C.J., concurring).
241. Compare, e.g., Powell v. Alabama, 287 U.S. 45, 71 (1932) (right to counsel guaranteed in 

capital cases) with Gideon v. Wainwright, 372 U.S. 335, 351 (1963) (counsel guaranteed in felony 
trials) and Argersinger v. Hamlin, 407 U.S. 25,32 (1972) (counsel guaranteed whenever liberty is 
at stake).

242. See, e.g., Manson v. Braithwaite, 97 S. Ct. 2243, 2253-54 (1977) (rejecting per se 
exclusion of evidence obtained in suggestive identification procedure in favor of totality of 
circumstances test demonstrating reliability); United States v. Washington, 97 S.Ct. 1814,1820- 
21 (1977) (reversing ruling that grand jury witness must be given explicit prior warning that he is 
potential defendant; general warning that witness has right to remain silent sufficient); United 
States v. Janis, 428 U.S. 433, 459-60 (1976) (exclusionary rule does not forbid use in federal civil 
tax proceeding of evidence seized by state law enforcement officers). In Janis Justice Blackmun 
expressed dissatisfaction with the use of barriers to law enforcement, such as broad exclusionary 
rules, that cast the courts in a “supervisory role that is properly the duty of the Executive and 
Legislative Branches.” Id. at 459.

It is likely that something more than coincidence explains this 
pattern. After all, the Court controls its own docket and could choose 
a variety of factual contexts in which to affirm the facial validity of 
some capital sentencing statutes. Moreover, the Court’s pattern fits 
neatly with one of the hallmarks of the Burger Court’s approach to 
criminal procedure: a preoccupation with the issue of factual guilt or 
innocence. Whereas the Warren Court had moved away from ad hoc 
determinations about fairness in an individual case toward a system of 
uniform rules applicable to all cases,241 the Burger Court has now 
decidedly reversed that trend. It is distrustful of broad rules of 
criminal procedure that might require the reversal of convictions 
without regard to the defendant’s guilt or innocence and the facts of 
the individual case.242 At the same time, however, the Burger Court at 
least occasionally has shown a willingness to correct individual 
injustices in a case-specific manner, particularly when the defendant 
advances a nonfrivolous claim of innocence. A good example is 
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Chambers v. Mississippi,243 in which the state’s rules of evidence 
prevented the defendant from showing the jury that another man had 
confessed on several occasions to the offense. Although reversing the 
resulting conviction, the Court declined the defendant’s invitation to 
announce a broad constitutional doctrine. Instead, the Court confined 
its decision to situations in which the state’s rules operate to 
incarcerate a man who might well have been innocent, stressing that it 
was inappropriate to apply the hearsay rule woodenly “where 
constitutional rights directly affecting the ascertainment of guilt are 
implicated.”244 It carefully noted that its ruling had little or no 
significance outside the facts before the Court and should not be 
construed as an encroachment upon the right of the states to establish 
independent systems of trial procedure.245

243. 410 U.S. 284 (1977).
244. Id. at 302-03.
245. Id.
246. See notes 215-22 supra and accompanying text.
247. See Woodson v. North Carolina, 428 U.S. 280, 303 (1976) (capital statute must provide 

for particularized consideration of character and record of each convicted defendant).
248. 430 U.S. 349 (1977).
249. Id. at 358.

With such a policy as a background, it is hardly surprising that the 
Court rejected Professor Black’s contention that flaws inherent in 
every criminal trial make the death penalty constitutionally unaccept
able. That is precisely the sort of prophylactic rule based on broad 
generalizations about the criminal justice system with which the 
Burger Court has shown itself to be out of sympathy. But rejection of 
that argument does not compel the Court to reject the narrower 
proposition that in some individual cases uncertainty surrounding the 
determination of the defendant’s guilt prevents imposition of the 
death penalty. Indeed, the Court’s recent emphasis on the need for 
reliability in capital sentencing decisions246 and for individual 
examination in every capital case247 248 provides substantial support for 
such an argument.

As argued above, that need for reliability simply cannot be satisfied 
in a case like Hauptmann’s. This is not to say that it can never be 
satisfied. But when the evidence is complex and contradictory, when 
there is intense public pressure for conviction, and when there are 
indications of prosecutorial misconduct, the forensic system simply 
does not work well enough to justify imposition of the death sentence. 
In Gardner v. Florida243 the Supreme Court recognized that “any 
decision to impose the death sentence [must] be, and appear to be, 
based on reason rather than caprice or emotion.”249 Whether 
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Hauptmann was guilty or innocent, caprice and emotion inevitably 
infected the crucial findings in his case. Given the unavoidable limits 
on the ability to find the truth, that fact alone is insufficient reason to 
void his conviction. But modern lawyers for Hauptmann could argue 
with considerable force that his sentence could not survive the stricter 
standards for reliability the Supreme Court now requires in capital 
cases.

Conclusion

Moments before he walked to the death house, Richard Hauptmann 
wrote out his last words and gave them to Reverend Malthiesen, who 
was keeping vigil with him:

I am glad that my life in a world which has not understood 
me has ended. Soon I will be at home with my Lord, so I am 
dying an innocent man. Should, however, my death serve for 
the purpose of abolishing capital punishment—such pun
ishment being arrived at only by circumstantial evidence—I 
feel that my death has not been in vain.250

250. G. Waller, supra note'3, at 587.

Hauptmann’s death has not ended capital punishment. But he has 
not faded from public consciousness even yet, and careful, objective 
study of his case still has something to teach us about the limits of the 
criminal justice system. We ought to remember those limits before 
pulling the lever again.



Georgetown
Law Journal

EXECUTIVE
BOARD

EDITORS

Business Secretary
Karen M. Wargo

Faculty Advisors
Sherman L. Cohn

Paul F. Rothstein

Editor in Chief 
Kathryn M. Fenton

Managing Editor 
Stephen J. Blauner

Executive Editors 
David Billington 
Kevin G. Gralley 
Helen M. McCue 
Janet M. Robins

Administrative Editor 
Louise Wise Lucas

Circuits Note Editor 
Deborah A. Calloway

Joseph S. Allerhand 
Patricia R. Ambrose 
Kent T. Anderson 
Sherri L. Berthrong 
G. Paul Bollwerk, III 
Terrence F. Brennan 
Kevin M. Byrne 
John B. Corr
Robert O. Davis 
Norman A. Dupont 
Henry D. Fellows, Jr. 
Stephen A. Fennell 
Matthew A. Flamm 
Richard Goodstein 
Gerard L. Hawkins 
Ross J. Holden 
Steven L. Kaplan 
Andrew T. Lavin

Case & Note Editors
Robert N. Chatigny 
William N. Hall 
Susan P. Inzeo 
Nelson G. PAGE

Topics Editors
Bonnie S. Gottlieb 
Ellen J. Tchorni

Articles Editors
Helen Torelli 
Stanley A. Twarog 
Patricia A. S. Zesk

I. Elaine Leitner
J. Griffin Lesher 
Cathy A. Lewis
Daniel M. Litt
Pamela Perry Mitchell 
Michael A. Monahan
Ann M. Morgan
John C. Pharr 
Kenneth D. Polin
Kay L. Richman 
Clifford Richner
J. Quentin M. Riegel 
Mark E. Schifrin
Eric C. Scoones 
Harriet J. Sims
Peter Wang
Betty Wheeler

49



STAFF Glenn J. Angiolillo 
Paul 0. Ashba 
Robert C. Atkinson 
Daniel F. attridge 
Richard L. Barnes 
Maurine R. Bartlett 
Robert M. Barrett 
Jonathan S. Becker 
Susan 0. Berghoef 
Kurt E. Blase 
Mark J. Brice 
Guy A. Cellucci 
Donald A. Cennamo 
Dorothy Chambers 
Carol L. Chomsky 
Joel S. Feldman 
Gary M. Ford 
Mark D. Friedman 
Paul A. Gajer 
John C. Goheen 
Roy L. Goldman 
Betsy J. Grey 
William E. Hannaford 
Helen E. Hoens 
Maxine Howard 
Jeffrey M. Johnson 
Michael C. Jones 
Ira T. Kasdan 
Wendy T. Kirby 
Marlene V. Korczakowski 
Leonard G. Learner 
Urban C. Lehner 
Renee I. Licht 
Chet F. Lipton

Carol S. Lottman 
Douglas S. MacBain 
Janet L. Maher 
Jeanne M. Mallett 
William E. Marquis 
Lori Ilene Mayer 
George H. Mernick 
James A. Moody 
James W. Mullenix 
Peri A. Neilson 
Robert H. Oakley 
Marc L. Oberdorff 
William H. Perkins 
Steven P. Pitler 
Jerome H. Powell 
Scott L. Reiter 
Kathleen M. Russo 
Charles W. Saber 
Mark S. Sableman 
Stacey L. Savin 
Andrew J. Schaffran 
John S. Sciortino 
Harold M. Shaw m 
T. Samuel Shomaker 
Scott Slaughter 
Richard G. Smith 
Kathie A. Stein 
Thomas A. Stroup 
David B. Vance 
Dennis L. Verhaegen 
David A. White 
Angela Wong-McCartu 
Rebecca L. Wright 
Scott H. Wyner

50



NOTE
SEPARATION OF POWERS AND DEFENSE 
WITNESS IMMUNITY

David Alistair is accused of the federal offense of bank robbery. His 
attorney believes that an alibi is Alistair’s sole defense and intends to 
argue that at the time of the robbery Alistair was in the home of 
George Paul across town from the bank. Paul runs the largest 
bookmaking operation in Akron, and the two were awaiting the results 
of the two o’clock race. There is only one obstacle to the presentation 
of this defense: Paul, the only person to see Alistair in the house, 
refuses to testify for fear that he will be charged with bookmaking, 
also a federal offense.

Paul’s exculpatory testimony is the only evidence that may raise a 
reasonable doubt in the mind of the jury, yet the court must protect 
his fifth amendment right against forced self-incrimination. The only 
solution to this dilemma is to grant Paul immunity from prosecution, 
but no federal immunity statutes provide a defense attorney with that 
power. The prerogative of applying to the court for a grant of 
immunity is the prosecutor’s alone. Although Alistair’s attorney has 
moved that the court require the federal prosecutor to seek a grant of 
immunity for Paul, the court has denied the motion on the grounds 
that such an application is exclusively within the prosecutor’s 
discretion.

The preceding hypothetical demonstrates a serious disadvantage 
facing the defense in a criminal trial. Had Paul be >n the prosecution’s 
witness, the United States attorney could have extended him 
immunity and compelled him to testify. The defense counsel, on the 
other hand, is powerless to immunize witnesses and can therefore lose 
testimony critical to the defense of his client. This disadvantage exists 
in large part because courts have been unwilling to review acts of 
prosecutorial discretion for fear of violating the constitutional 
doctrine of separation of powers.1 Courts have recognized that the 
federal prosecutor possesses wide discretion over many aspects of a 

1. See Inmates of Attica v. Rockefeller, 477 F.2d 375, 379-80 (2d Cir. 1973) (mandamus not 
available to force a prosecutor to do acts committed to his discretion); United States v. Cox, 342 
F.2d 167, 171 (5th Cir.) (en banc) (courts may not interfere with discretionary powers of United 
States attorneys in their control of criminal prosecutions and may not hold attorney in contempt 
for refusal to sign indictment), cert, denied, 381 U.S. 935 (1965); United States v. Brokaw, 60 F. 
Supp. 100, 101 (S.D. Ill. 1945) (third party may not challenge decision to nolle prosequi a case; 
United States attorney has discretion to act for public’s welfare); Cox, Prosecutorial Discretion: 
An Overview, 13 Am. Crim. L. Rev. 383, 394-95 (1976) (majority view is that separation of powers 
doctrine prevents judicial review of prosecutorial discretion).
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criminal prosecution, including whether to charge a defendant,2 
whether to nolle prosequi a case,3 and whether to plea bargain.4 
Applying the separation of powers doctrine to these functions, courts 
have held that, barring bad faith, the Constitution precludes judicial 
review of the prosecutor’s decisions.5

2. See United States v. Thompson, 251 U.S. 407, 413-15 (1920) (prosecution need not ask 
leave of court to introduce before grand jury criminal counts that prior grand jury had rejected); 
Inmates of Attica v. Rockfeller, 477 F.2d 375, 380-81 (2d Cir. 1973) (judicial review of 
prosecutor’s decision not to prosecute is unwise and beyond court’s capacity); Powell v. 
Katzenbach, 359 F.2d 234, 234 (D.C. Cir. 1965) (per curiam) (mandamus will not lie to control 
exercise of Attorney General’s discretion to prosecute bank conspiracy), cert, denied, 384 U.S. 
906 (1966); Moses v. Katzenbach, 342 F.2d 931, 931 (D.C. Cir. 1965) (per curiam) (court may 
not compel prosecution to bring action against civil rights violators; decision is committed to 
executive branch), aff'g 219 F. Supp. 762, 764-65 (D.D.C. 1963); United States v. Cox, 342 F.2d 
167, 171-72 (5th Cir.) (en banc) (court may not order United States attorney to prepare and sign 
indictment), cert, denied, 381 U.S. 935 (1965); District of Columbia v. Buckley, 128 F.2d 17, 20 
(D.C. Cir.) (decision to prosecute for more than one offense arising from same transaction is 
policy matter for the prosecution), cert, denied, 317 U.S. 658 (1942); Pugach v. Klein, 193 F. 
Supp. 630, 635 (S.D.N.Y. 1961) (federal courts are powerless to interfere with prosecutor’s 
decision not to initiate action against state officials).

3. See Confiscation Cases, 74 U.S. (7 Wall.) 454, 457 (1868) (discretionary power of 
prosecutor includes absolute power to enter nolle prosequi before jury is empaneled); United 
States v. Cowan, 524 F.2d 504, 513 (5th Cir. 1975) (prosecutor is best judge of whether a 
pending case should be terminated), cert, denied, 425 U.S. 971 (1976); United States v. Brokaw, 
60 F. Supp. 100, 102-03 (S.D. DI. 1945) (prosecutor’s power to enter nolle prosequi may not be 
reviewed by court unless abuse of discretion shown).

4. See Newman v. United States, 382 F.2d 479, 481-82 (D.C. Cir. 1967) (Burger, J.) (United 
States attorney possesses discretion to accept plea bargain from one codefendant and not the 
other; judiciary ill-suited to review such decision); Cox, supra note 1, at 425-26 (prosecutor’s 
discretion to plea bargain is well established).

5. Inmates of Attica v. Rockefeller, 477 F.2d 375, 379-80 (2d Cir. 1973). In United States v. 
Cox, 342 F.2d 167 (5th Cir.) (en banc), cert, denied, 381 U.S. 935 (1965), the Fifth Circuit held:

Although as a member of the bar, the attorney for the United States is an officer of 
the court, he is nevertheless an executive official of the Government and it is as an 
officer of the executive department that he exercises a discretion as to whether or 
not there shall be a prosecution in a particular case. It follows, as an incident of the 
constitutional separation of powers, that the courts are not to interfere with the 
free exercise of the discretionary powers of the attorneys of the United States in 
their control over criminal prosecutions.

Id. at 171; accord, United States v. Cowan, 524 F.2d 504, 512-13 (5th Cir. 1975) (Federal Rule 
of Criminal Procedure 48(a), which provides that a government attorney may file a motion for 
dismissal of criminal action by leave of court, provides a check on abuse of executive prerogative 
but does not shift power to initiate criminal prosecution from executive to judiciary), cert, denied, 
425 U.S. 971 (1976); Newman v. United States, 382 F.2d 479, 481 (D.C. Cir. 1967) (in his 
capacity as agent and attorney for the Executive, United States attorney’s discretion or motives 
cannot be controlled by the courts); Cox, supra note 1, at 393-94 (majority of courts refuse to 
nullify, direct, or alter prosecutor’s decisions because of separation of powers); cf. United States 
v. Thompson, 251 U.S. 407, 413-16 (1920) (on basis of common law and case law, prosecution 
need not ask leave of court to introduce before grand jury counts rejected by prior grand jury). 
See also K. Davis, Administrative Law Text §28.06 (3d ed. 1972) (although the rationale is 
highly questionable, separation of powers doctrine has been held to preclude judicial review of 
executive discretion in administrative law).
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Congress has given the prosecutor power to apply for grants of 
immunity for witnesses,6 and courts have determined that the decision 
to make such an application is another that is solely within his 
discretion.7 Similar statutory power has not been extended to the 
defense.8 Under present federal immunity statutes, therefore, courts 
will issue an immunity order only at the prosecution’s request.9 The 
inability of federal courts to compel a prosecutor to grant immunity on 
behalf of defense witnesses10 leaves the defendant in an unfair 

6. See 18 U.S.C. §§6001-6003 (1970). There are several statutes that provide for immunity 
of witnesses in different situations. See, e.g., Bankruptcy Act §7(a)(10), 11 U.S.C. §25(a)(10) 
(1970) (granting use and derivative use immunity to witness testifying in bankruptcy 
proceedings); Comprehensive Drug Abuse Prevention and Control Act of 1970, §514(a), 21 
U.S.C. §884(a) (1970) (granting use and derivative use immunity to witness testifying to 
violations of drug abuse act); Currency and Foreign Transactions Reporting Act §211, 31 
U.S.C. §1060 (1970) (granting use and derivative use immunity to witness testifying to 
violations of currency act).

The general immunity provisions are found in 18 U.S.C. §§6002-6003. Section 6002 grants 
power to administrative agencies, courts, and the houses and committees of Congress to order 
witnesses to testify regardless of any fifth amendment pleas, provided that no information 
derived directly or indirectly from the testimony is used against the witness. 18 U.S.C. §6002 
(1970). Section 6003(a) empowers the district court to issue “upon the request of the United 
States Attorney for such district” an order granting immunity and requiring testimony in 
proceedings before the court or a grand jury. Id. §6003(a).

Section 6003(b) provides that the United States attorney may request such an immunity order 
“when in his judgment—(1) the testimony or other information from such individual may be 
necessary to the public interest; and (2) such individual has refused or is likely to refuse to testify 
or provide other information on the basis of his privilege against self-incrimination.” Id. 
§ 6003(b).

7. See Ullmann v. United States, 350 U.S. 422, 433-34 (1956) (under relevant immunity act, 
court has no discretion to deny prosecution’s application for immunity order if requirements of 
statute met); United States v. Allstate Mortgage Corp., 507 F.2d 492, 495 (7th Cir. 1974) (per 
curiam) (under sections 6002 and 6003, only United States attorney is authorized to request 
immunity); Earl v. United States, 361 F.2d 531, 534 (D.C. Cir.) (under immunity statute, 
discretion to request grant of immunity rests with prosecution), cert, denied, 388 U.S. 921 
(1967); cf. Thompson v. Garrison, 516 F.2d 986, 988 (4th Cir.) (under general federal immunity 
statute, district court is not authorized to initiate immunity grant for witness at postconviction 
hearing), cert, denied, 423 U.S. 933 (1975). In Ullman the Supreme Court held that a district 
court’s duty is limited to determining whether the prosecutor has fulfilled the requirements of 
the federal immunity statutes and that the court has no discretion to deny the immunity request 
if the prosecutor has met the requirements. 350 U.S. at 431-34.

8. See Earl v. United States, 361 F.2d 531, 534 (D.C. Cir. 1965) (Congress has not yet 
provided defendant with a comparable right to compel testimony through immunity), cert. 
denied, 388 U.S. 921 (1967).

9. 18 U.S.C. §6003 (1970) (general federal immunity statute; court shall issue order when 
United States attorney requests); Comprehensive Drug Abuse Prevention Control Act of 1970, 
§514(b), 21 U.S.C. §884(b) (1970) (immunity provision of drug abuse act; same); see 
Thompson v. Garrison, 516 F.2d 986, 988 (4th Cir.) (court has no authority to grant immunity 
for witness at postconviction hearing until request is made by United States attorney under 
section 6003), cert, denied, 423 U.S. 933 (1975); note 6 supra.

10. United States v. Allessio, 528 F.2d 1079, 1081 (9th Cir. 1976); see United States v. 
Bautista, 509 F.2d 675, 677 (9th Cir. 1975) (no error to refuse to force informant to testify for 
defense; Government is not required to grant immunity to prospective defense witness); United 
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position that has aroused the concern of judges and commentators in 
recent years.11 The defendant’s opportunity to make effective use of 
witnesses who may exonerate him constitutes what many consider to 
be a fundamental element of his constitutional rights to due process12 
and compulsory process13 enabling him to develop the facts necessary 

States v. Allstate Mortgage Corp., 507 F.2d 492, 494-95 (7th Cir. 1974) (per curiam) (district 
court had no power to grant defendant’s request for defense witness immunity; only legislature 
may amend statutes to provide defense witness immunity), cert, denied, 421 U.S. 999 (1975); 
United States v. Berrigan, 482 F.2d 171, 190 (3d Cir. 1973) (court has no authority either to 
grant defense witness immunity or to require Government to seek such immunity); Earl v. 
United States, 361 F.2d 531, 534 (D.C. Cir. 1966) (immunity statute gives prosecution 
discretion to request immunity grant; only Congress has authority to grant defense comparable 
right), cert denied, 388 U.S. 921 (1967); cf. United States v. Ramsey, 503 F.2d 524, 532-33 (7th 
Cir. 1974) (defendant asserting unconstitutionality of wiretap provisions of Omnibus Crime 
Control and Safe Streets Act of 1968 has no constitutional right to immunity for his witness), 
cert denied, 420 U.S. 932 (1975); United States v. Lyon, 397 F.2d 505, 512-13 (7th Cir.) (no 

iauthority exists for proposition that Government’s failure to provide defense witness immunity 
deprived defendant charged with conspiracy and operation of house of prostitution of fair trial), 
cert, denied, 393 U.S. 846 (1968). But cf. United States v. Morrison, 535 F.2d 223, 228-29 (3d 
Cir. 1976) (prosecutor so intimidated defense witness at first trial that new trial required; if 
witness invokes fifth amendment privilege a judgment of acquittal required unless prosecutor 
requests immunity).

11. See United States v. Gaither, 539 F.2d 753, 754 (D.C. Cir.) (per curiam) (denying petition 
for rehearing en banc) (separate statement of Bazelon, C.J.) (issue is “vital to the fair 
administration of criminal justice”), cert, denied, 429 U.S. 961 (1976); Earl v. United States, 364 
F.2d 666, 666 (D.C. Cir. 1966) (per curiam) (denying petition for rehearing en banc) (Leventhal, 
J.) (issue is the extent to which prosecutor’s responsibility to come forward with exculpatory 
evidence requires him to make testimony available to defendant via immunity), cert, denied, 388 
U.S. 921 (1967); Westen, The Compulsory Process Clause, 73 Mich. L. Rev. 71, 166-70 (1974) 
(defendant’s right to defense witness immunity is part of sixth amendment compulsory process 
guarantee); Note, A Re-Examination of Defense Witness Immunity: A New Use for Kastigar, 10 
Harv. J. Legis. 74, 79 (1972) (right to defense witness immunity should be considered an 
element of due process); Comment, Right of Criminal Defendant to the Compelled Testimony of 
Witnesses, 67 Colum. L. Rev. 953, 977 (1967) (due process considerations of immunity for 
defense witnesses are at least as worthy of statutory support as prosecutorial immunity power).

12. The fifth and fourteenth amendments guarantee the right to due process of law. U.S. 
CONST, amends. V, XIV. The substance of the due process argument is that the court’s failure to 
review prosecutorial decisions denying defense witness immunity deprives the defendant of a 
fair trial because the failure to provide immunity prevents the defendant from presenting a 
complete defense and permits a determination of guilt based on incomplete evidence. See 
United States v. Nixon, 418 U.S. 683, 712-13 (1974) (allowing executive privilege to withhold 
information demonstrably revelant in a criminal trial would cut deeply into the guarantee of due 
process and undermine basic function of courts); Note, supra note 11, at 79-80, 84-86 
(defendant’s right to witness immunity is a necessary part of constitutional requirement of due 
process); Comment, supra note 11, at 977 (in the interest of justice, courts may be required to 
fashion devices to make testimony of reluctant witnesses available to defense); cf. Brady v. 
Maryland, 373 U.S. 83, 87 (1963) (prosecution’s suppression of evidence material to the issue 
of guilt or punishment after defendant has requested the material violates due process); Roviaro 
v. United States, 353 U.S. 53, 60-61 (1957) (fairness requires disclosure of informant’s identity 
if relevant and helpful to defense or essential to fair determination of case).

13. U.S. CONST, amend. VI. The sixth amendment guarantees the defendant the means to 
compel witnesses to appear on his behalf at trial. This right is meaningless, however, unless the 
defendant also has available a means of making the reluctant witness testify. See Westen, supra 
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for a fair determination in a criminal case. Constrained by a literal view 
of the separation of powers doctrine, however, courts will not compel 
the prosecutor to grant immunity if he chooses not to. Thus, there is at 
this time no effective way for the judiciary to safeguard those rights.14

note 11, at 168 (defendant’s right to obtain immunity for his witnesses is derived from the 
language and purpose of compulsory process clause); cf. Washington v. Texas, 388 U.S. 14, 23 
(1966) (sixth amendment guarantees not only the right to compel a witness’ presence, but also 
right to put witness on the stand). In Washington the defendant was convicted of murder. He 
wished to offer his accomplice’s testimony, which would have shown that the defendant had not 
actually fired the fatal shot, but a state statute prevented persons charged as coparticipants in 
the same crime from testifying for one another. Id. at 16. The Supreme Court first held that the 
sixth amendment right to compulsory process applies to the states via the fourteenth 
amendment. Id. at 18-19. It then held that compulsory process includes the right not only to 
require the attendance of a witness in court, but also the right to place the witness on the stand 
and use his testimony if relevant and material. Id. at 23; see notes 87-90 infra and accompanying 
text.

14. Despite statutory language that apparently prevents a court from ordering immunity sua 
sponte, a court is not powerless to act. Because it has control over the course and scope of the 
trial, the court may force the prosecutor either to ask for a grant of immunity or face dismissal or 
severance of the trial. See United States v. Morrison, 535 F.2d 223, 228-29 (3d Cir. 1976) 
(prosecutor’s harrassment of witness compelled remand with instruction to district court to 
require prosecutor to ask for immunity or face acquittal); Note, supra note 11, at 90-91 (judge’s 
power to control proceedings gives him authority to force prosecutor to choose between 
dismissal and request for immunity); Comment, supra note 11, at 973 (court may require 
prosecution to choose between granting immunity and dismissing the indictment if due process 
would be denied by refusal to grant immunity); cf. Roviaro v. United States, 353 U.S. 53, 61 
(1957) (when disclosure of informer’s identity or information is relevant and helpful to defense, 
informant’s privilege must give way and trial court may require disclosure or dismiss the action); 
United States v. Powell, 156 F. Supp. 526, 530-31 (N.D. Cal. 1957) (court may require 
Government to choose between permitting access and dismissal of the case when it is within 
Government’s power to give defendant access to necessary information).

In United States v. Powell, 156 F. Supp. 526 (N.D. Cal. 1957), defendants were charged with 
engaging in seditious activity through the publication of false statements during the Korean War. 
The defendants demonstrated that key witnesses and information were available only in China 
and North Korea, places to which the United States would not allow its citizens to travel. Id. at 
529-30. Although the court would not question the wisdom of the Government’s policy, it did 
require the Government to make a choice: if the Government decided not to issue the defendants 
the necessary passports, the court held that the case should be dismissed. Id. at 530-31.

At least one commentator has suggested that, statutory language notwithstanding, a court has 
the inherent power to grant immunity sua sponte in order to preserve a defendant’s 
constitutional rights. See Note, supra note 11, at 91-93 (courts have traditionally had power to 
create remedies for violations of constitutional rights; defense witness immunity issue is 
appropriate for application of this power). The significant question in the defense witness 
immunity cases, therefore, is whether the courts will consider themselves barred from using this 
power because of separation of powers concerns.

This note examines the role courts should play in granting de
fense witness immunity in the context of the separation of powers 
doctrine. It contrasts the restrictive interpretation of the doctrine with 
a more flexible view that balances the interests at stake to resolve the 
constitutional dilemma raised by the need to provide defendants with 
access to the testimony of witnesses. These two interpretations are 
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examined in the light of the interests involved in a request for defense 
witness immunity, and a procedure is proposed that allows courts 
to preserve the defendant’s rights without unduly infringing upon the 
prerogatives of the executive branch.

the Restrictive View of the Separation of Powers
DOCTRINE: COX, EARL, AND GAITHER

The Constitution divides the powers of the federal government into 
three separate functions, vesting the authority to make laws in the 
legislature,15 the power to hear and decide cases in the judiciary,16 and 
the duty to execute the laws in the executive branch.17 The purpose of 
this arrangement is to safeguard against the tyrannical use of the 
government’s power18 by permitting each branch of the federal 
government to act as a check on the authority of the others.19 To 
preserve a proper balance of their respective powers, it is essential 
that the branches maintain contact with each other while remaining 
essentially separate.20 Determining how much influence one branch 
may properly exert over another within this scheme presents a serious 
dilemma.

15. U.S. Const, art. 1, §1.
16. Id. art. 3, §2.
17. Id. art. 2, §1.
18. See The Federalist No. 47, at 314-15 (J. Madison) (Bicentennial ed. R. Luce, Inc. pub.

1976) . The concept of the separation of powers did not originate with the Constitution. The 
Framers adopted the technique as a means of preventing too much power from concentrating in 
any one individual or part of the government. The doctrine is based on the theory that it is 
dangerous to allow all governmental authority to become concentrated in the same hands. See 
generally J. Locke, Two Treatises of Government 194-95 (T. Cook ed. 1947) (1st ed. London 
1690); C. Montesquieu. The Spirit of Laws, in 1 Collected Works 197-212 (T. Evans pub.
1977) (1st ed. Geneva 1748).

19. See Myers v. United States, 272 U.S. 52, 293 (1926) (Brandéis, J., dissenting) (separation 
of powers was incorporated into Constitution not to promote efficiency but to preclude exercise 
of arbitrary power); The Federalist No. 51, at 337 (J. Madison or A. Hamilton) (Bicentennial 
ed. R. Luce, Inc. pub. 1976) (to control abuses of government, those who administer each 
department must have means to resist encroachments of the others).

20. See Buckley v. Valeo, 424 U.S. 1, 121-22 (per curiam) (1975) (Constitution recognized 
that sealing off the three branches of government would preclude establishment of effective 
national government; total separation of the three branches not contemplated by Framers); Cox, 
supra note 1, at 397 (emerging minority view is that separation of powers gives only limited 
discretion and does not bar judicial review; court and prosecution have overlapping 
responsibilities); note 42 infra and accompanying text.

Many courts that have applied the separation of powers doctrine to 
situations of prosecutorial discretion have interpreted the doctrine 
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restrictively.21 Because the power to prosecute is vested in the 
executive,22 these courts have held that, absent bad faith, discretion
ary decisions of the prosecutor are entirely beyond the scope of 
judicial review.23 Courts following this line of reasoning have tended to

21. See, e.g., Inmates of Attica v. Rockefeller, 477 F.2d 375, 379-80 (2d Cir. 1973) (one 
incident of constitutional separation of power is that courts may not interfere with the 
prosecutor’s free exercise of discretion in criminal prosecutions); Newman v. United States, 382 
F.2d 479, 480-82, 482 n.9 (D.C. Cir. 1967) (whether prosecutor may permit defendant to plead 
guilty to lesser offense is issue that must be resolved by looking to constitutional powers of the 
executive; courts are ill-suited to review this exercise of executive discretion); United States v. 
Cox, 342 F.2d 167, 171 (5th Cir.) (en banc) (whether to sign indictment is a question solely for 
Attorney General under separation of powers), cert, denied, 381 U.S. 935 (1965).

22. See notes 2-4 supra and accompanying text.
23. See Inmates of Attica v. Rockefeller, 477 F.2d 375, 379-80 (2d Cir. 1973) (separation of 

powers prevents court from reviewing prosecutor’s decision not to prosecute); United States v. 
Cox, 342 F.2d 167, 171 (5th Cir.) (en banc) (separation of powers prevents court from 
compelling prosecutor to sign indictment), cert, denied, 381 U.S. 935 (1965); United States v. 
Brokaw, 60 F. Supp. 100, 102 (S.D. Hl. 1945) (discretion to nolle prosequi a case rests with 
prosecution).

Commentators have also suggested that the separation of powers doctrine requires each 
branch to act in complete independence of the other two. Bestor, Separation of Powers in the 
Domain of Foreign Affairs: The Original Intent of the Constitution Historically Examined, 5 Seton 
HallL. Rev. 527, 535 (1974). But see note 20 supra and accompanying text. Courts depart from 
this hands-off attitude only when the prosecutor clearly appears to have abused his discretion in 
handling a criminal case. The Fifth Circuit recently applied this standard in In re Washington, 
544 F.2d 203 (5th Cir. 1976) (en banc),petition for cert, filed sub nom. Rinaldi v. United States, 
U S.L.W. (U.S. Feb. 14, 1976) (No. 76-6194). The court found that the Justice Department had 
acted in bad faith in violating the Department’s internal policy precluding federal prosecution of 
acts that were the subject of a prior state prosecution. Id. at 207. The Government’s motion to 
dismiss the federal charges was therefore held to have been properly denied by the district court 
under Federal Rule of Criminal Procedure 48(a), which permits dismissal of an indictment by 
leave of court, despite defendants’ contention that such a result was unfair to them. Id. at 208- 
09. In so holding, the court followed the standard that it had established earlier in United States 
v. Cowan, 524 F.2d 504 (5th Cir. 1975), cert, denied, 425 U.S. 971 (1976). The Cowan court 
decided that the power to deny a motion under rule 48(a) in order to check possible abuses of 
executive discretion was consistent with the separation of powers doctrine. Id. at 513. The court 
did not believe, however, that the rule gave the judiciary power to interfere with the good faith 
exercise of prosecutorial discretion. Id. It stated that the prosecutor remained the best judge of 
whether a pending case should be terminated and that this exercise of prosecutorial discretion 
should not be judicially overruled unless clearly contrary to the public interest. Id.

In addition to their statutory authority under Rule 48(a), federal courts also rely on their 
supervisory powers in reversing action taken in bad faith by the prosecution. Courts have 
justified such a stance by contending that the court is a protector of the integrity of the 
government and its processes. By reversing the prosecutor’s actions, courts have in some cases 
granted virtual immunity from prosecution because of the prosecutor’s acts. See United States v. 
Morrison, 535 F.2d 223, 228-29 (3d Cir. 1976) (prosecutor’s misconduct, which caused defense 
witness to refuse to testify, violated due process; new trial and a guarantee of immunity for 
witness required); Dixon v. District of Columbia, 394 F.2d 966, 970 (D.C. Cir. 1968) (after 
agreeing not to prosecute defendant if he would drop complaints against two police officers, 
prosecutor reinstated charges when defendant later filed complaints; dismissal of charges 
necessary to protect “purity of the government and its processes”); United States v. Paiva, 294 
F. Supp. 742, 746 (D.D.C. 1969) (defendant indicted in violation of plea bargain agreement with 
whir'- he had fully cooperated; judicial review of United States attorney’s actions did not violate
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discount other constitutional guarantees, particularly the rights 
provided by the fifth and sixth amendments. For example, in United 
States v. Cox* 24 the United States Court of Appeals for the Fifth Circuit 
held that it lacked the power to require a federal prosecutor and the 
United States Attorney General to prepare and sign an indictment 
returned by a grand jury.25 The decision to sign was held to be 
completely within the discretion of the prosecutor and the executive 
officer. The court based its decision on its interpretation of the 
separation of powers doctrine.26 Viewing the issue as a confrontation 
between executive prerogative and judicial review, it refused to 
interfere with the decision of the executive branch.27 28

separation of powers because of transcending need to assure fair and honorable administration 
of justice). Courts have been more willing to review acts of prosecutorial discretion since the 
Supreme Court’s decision in United States v. Nixon, 418 U.S. 683 (1974). See notes 46-65 infra 
and accompanying text.

24. 342 F.2d 167 (5th Cir.) (en banc), cert, denied, 381 U.S. 935 (1965).
25. Id. at 169-70. A concurring majority, sitting en banc, found the prosecutor’s signature to 

be a substantive requirement of an indictment. Id at 171-72.
26. Id. at 171; note 5 supra. Three dissenting judges reasoned that signing the indictment was 

a purely ministerial act that the prosecutor could be compelled to carry out. 342 F.2d at 175-76 
(Rives, Gewin, & Bell, JJ., dissenting in relevant part). They argued that the separation of 
powers doctrine had no application when the prosecutor’s discretion was not involved. Id at 
179. The dissent distinguished between the signing of an indictment and the decision to dismiss 
a case under rule 48(a) of the Federal Rules of Criminal Procedure. The former, they argued, is 
merely a formal recognition of the grand jury’s decision to indict. Id at 175-76. The latter, on the 
other hand, falls within the traditional sphere of executive discretion and is, therefore, beyond 
judicial authority to control absent an abuse of discretion. Id. at 177-78; see Confiscation Cases, 
74 U.S. (7 Wall.) 454, 457 (1868) (discretionary power of prosecutor includes power to nolle 
prosequi); United States v. Cowan, 524 F.2d 504, 507 (5th Cir. 1975) (prosecutor’s decision to 
terminate pending prosecution should not be judicially overruled unless clearly contrary to 
manifest public interest), cert, denied, 425 U.S. 971 (1976); United States v. Brokaw, 60 F. Supp. 
100, 102 (S.D. Hl. 1945) (prosecutor has authority to nolle prosequi a case).

27. 342 F.2d at 171-72.
28. 361 F.2d 531 (D.C. Cir. 1966), cert denied, 388 U.S. 921 (1967).
29. Id. at 533-34.

Courts have extended the Cox interpretation of the separation of 
powers doctrine to the question of defense witness immunity, holding 
that the doctrine precludes judicial intervention. In Earl v. United 
States23 the United States Court of Appeals for the District of 
Columbia Circuit, relying on Cox and a literal interpretation of the 
separation of powers doctrine, refused to require a federal prosecutor 
to grant immunity to a defense witness. The defendant in Earl argued 
that the refusal of the prosecutor and the court to provide immunity 
was a violation of due process.29 In an opinion by then Judge Burger, 
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the court held that granting immunity was beyond its authority and 
that only Congress could provide such a remedy.30

30. Id. at 534-35. Shortly after the Earl decision, the same court, speaking again through 
Judge Burger, expanded the explanation of its reasoning. See Newman v. United States, 382 
F.2d 479, 480-82 (D.C. Cir. 1967). Holding that the prosecution’s refusal to offer the same plea 
bargain deal to both codefendants in the same case did not violate the defendant’s constitutional 
rights, Judge Burger stated:

Few subjects are less adapted to judicial review than the exercise by the Executive 
of his discretion in deciding when and whether to institute criminal proceedings, or 
what precise charge shall be made, or whether to dismiss a proceeding once 
brought.

. . . [N]o court has any jurisdiction to inquire into or review his decision.
Id. at 480, 482. Judge Burger noted that although this discretion may be subject to abuse, such 
transgressions are more properly handled by the executive branch itself. Id. at 482.

31. No. 75-2126 (D.C. Cir. Apr. 30, 1976) (unpublished opinion), aff’g Crim. No. 74-485 
(D.D.C. 1975) (without opinion), cert, denied, 429 U.S. 961 (1976).

32. Petitioner’s Brief for Certiorari at 7, Gaither v. United States, No. 76-5137, cert, denied, 
429 U.S. 961 (1976); Brief for Appellee at 4, Gaither v. United States, No. 75-2126 (D.C. Cir. 
Apr. 30, 1976) (unpublished opinion), cert, denied, 429 U.S. 961 (1976).

33. Petitioner’s Brief for Certiorari at 8, Gaither v. United States, No. 76-5137, cert, denied, 
429 U.S. 961 (1976); Brief for Appellant at 11, Gaither v. United States, No. 75-2126 (D.C. Cir. 
Apr. 30,1976) (unpublished opinion), cert, denied, 429U.S.961 (1976). By sustaining the witness’ 
general invocation of the privilege before the defense had the opportunity to ask any questions, 
the district court effectively deprived the defendant of the witness’ exculpatory testimony. The 
reasoning behind the court’s ruling on this issue is unknown because no opinion was filed in the 
case.

The defendant’s argument in Earl was based upon his fifth 
amendment right to due process. Other defendants have contended 
that their sixth amendment right to compulsory process was violated 
by a refusal to allow defense witness immunity. Their rationale is that 
a defendant who could ensure his witness a grant of immunity would 
have the power to compel a reluctant witness to testify. Under the 
restrictive interpretation of the separation of powers doctrine, 
however, defendants taking this line of argument have also been 
unsuccessful.

Such an argument was presented by the defendant in United States 
v. Gaither.31 The defendant called a witness who, according to 
Government testimony, observed a drug transaction between defend
ant and an undercover agent, the prosecution’s chief witness.32 The 
trial court upheld the witness’ invocation of the fifth amendment 
privilege and refused to allow defense counsel to question the witness 
or to introduce the transcript of the witness’ testimony at his own 
earlier trial.33 On appeal, the petitioner argued that the prosecution 
was obliged by the sixth amendment to grant the witness immunity so 
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that he might testify.34 The Government countered that the authority 
to grant immunity is wholly discretionary and rests with the 
prosecution.35 The District of Columbia Circuit affirmed the pe
titioner’s conviction without a written opinion,36 and subsequently 
denied his petition for a rehearing en banc, which focused upon whether 
a federal district judge could require the Government to grant 
immunity to a potential defense witness.37 Chief Judge Bazelon 
filed a separate statement explaining his reasons for voting to deny 
rehearing38 and criticizing the circuit court’s failure to issue an opinion 
on the appeal.39 Observing that the question of court-compelled 
defense witness immunity under use immunity statutes was one of 
first impression in the District of Columbia Circuit, Judge Bazelon 
indicated that he had serious reservations whether the separation of 
powers doctrine should prevent the judiciary from ordering the 
prosecution to grant immunity to a witness at the defendant’s 
request.40

34. Brief for Appellant at 20-22, Gaither v. United States, No. 75-2126 (D.C. Cir. Apr. 30, 
1976) (unpublished opinion), cert, denied, 429 U.S. 961 (1976). Counsel for Gaither argued that 
the sixth amendment right guarantees the criminal defendant a legal opportunity equal to that of 
the prosecution to obtain the testimony of witnesses. Because the defendant cannot confer 
immunity, the obligation to do so rests with the Government.

35. Brief of Appellee at 15-18, Gaither v. United States, No. 75-2126 (D.C. Cir. Apr. 30, 
1976) (unpublished opinion), cert, denied, 429 U.S. 961 (1976).

36. No. 75-2126 (D.C. Cir. Apr. 30, 1976) (unpublished opinion), cert, denied, 429 U.S.961 
(1976).

37. See 539 F.2d 753, 753 (D.C. Cir.) (per curiam) (denying petition for rehearing en banc), 
cert, denied, 429 U.S. 961 (1976).

38. Id. (separate statement of Bazelon, C.J.).
39. Id. at 754-55 (separate statement of Bazelon, C.J.). At trial the defendant had not 

requested the trial court to require the Government to grant immunity to the witness. Judge 
Bazelon noted this and suggested that it might be the reason for the circuit court’s affirmance of 
the conviction. Without a written opinion by the circuit court, however, Bazelon was unwilling to 
agree that the case had been properly decided, despite the importance that he attached to the 
issue. Id.

40. See id. at 754 (separate statement of Bazelon, C.J.). The question might in fact have been 
one of first impression throughout the circuits. All previous cases were decided under the old 
transactional immunity laws, which required that a prospective witness be immunized 
completely from any subsequent prosecution for activities related to his testimony. Under the 
new immunity laws, the Government may prosecute upon a showing that it has not used any of 
the witness’ testimony in making its case against him. See notes 92-110 infra and accompanying 
text.

As the judicial decisions on defense witness immunity demonstrate, 
the application of the restrictive view of the separation of powers 
doctrine to criminal prosecutions may deprive both the court and the 
defendant of valuable testimony by reluctant witnesses. This 
application of the separation of powers doctrine conflicts with other 
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equally important constitutional requirements. In both Earl and 
Gaither, each court’s failure to provide immunity for the defense 
witnesses denied the defendant a meaningful opportunity to present 
witnesses and evidence on his behalf. In other contexts, this right has 
been considered a cornerstone in the structure of protections created 
by the Constitution.41

41. See, e.g., Chambers v. Mississippi, 410 U.S. 284, 294 (1973) (right to call witnesses in 
one’s own behalf long recognized as essential to due process); Morrissey v. Brewer, 408 U.S. 
471, 488-89 (1972) (due process requires that parolee have opportunity to present witnesses 
and documentary evidence at parole revocation hearing); Washington v. Texas, 388 U.S. 14, 19 
(1967) (right to compel attendance of witnesses and to offer their testimony is fundamental 
element of due process).

42. See Buckley v. Valeo, 424 U.S. 1, 120-21 (1975) (per curiam) (although powers of three 
branches were to be largely separate, it is clear that Framers did not intend the branches to be 
totally isolated); Cox, supra note 1, at 397 (judicial review of discretionary powers more 
consistent with original intent of separation of powers doctrine).

Explaining Montesquieu’s theory of the separation of powers, Madison observed that the 
doctrine does “not mean that these departments ought to have no partial agency in, or no control 
over, the acts of each other.” The Federalist No. 47, at 314 (J. Madison) (Bicentennial ed. R. 
Luce, Inc. pub. 1976) (emphasis in original). Several commentators have also noted that in order 
to be workable the Constitution requires overlapping powers. See K. Davis, Administrative 
Law Treatise §1.09 (1958) (within framework of the Constitution the idea that judicial, 
legislative, and executive power should not be blended is unworkable); L. Jaffe, Judicial 
Control of Administrative Action 28-30 (abr. ed. 1965) (separation of powers is “the 
expression of a general attitude rather than inexorable table of organization”; complete 
exclusiveness between powers is impossible).

Perhaps the most famous pronouncement of the more flexible view of the separation of powers 
doctrine is Justice Jackson’s concurring opinion in Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579 (1952).

The actual art of governing under our Constitution does not and cannot conform 
to judicial definitions of the power of any of its branches based on isolated clauses 
or even single Articles torn from context. While the Constitution diffuses power 
the better to secure liberty, it also contemplates that practice will integrate the 
dispersed powers into a workable government. It enjoins upon its branches 
separateness but interdependence, autonomy but reciprocity.

Id. at 635 (Jackson, J., concurring).

The Emerging View: United States v. Nixon

The drafters of the Constitution had a much less rigid view of the 
separation of powers doctrine than some court opinions suggest. The 
doctrine was not envisioned as a straitjacket to keep each branch 
isolated and thereby prevent active judicial participation in the affairs 
of the other branches. On the contrary, the concept demanded that 
the various branches of government be connected. The proper 
functioning of government was to be maintained by interaction 
between the branches sufficient to permit them to maintain a check on 
each other.42
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Courts have acknowledged this more flexible interpretation of the 
separation of powers doctrine in other areas, despite their reluctance 
to apply it to prosecutorial discretion and defense witness immunity. 
For example, decisions dealing with the reviewability of political 
questions—nonjusticiable matters committed solely to the discretion 
of the executive—have encouraged judicial activism by narrowly 
limiting the definition of what is a political question.43 In the area of 
administrative law, courts are increasingly willing to review decisions 
to initiate or avoid action44—the very types of determinations that they 

43. See Powell v. McCormack, 395 U.S. 486, 548-59 (1969) (decision by House of 
Representatives to exclude a member not a political question); Baker v. Carr, 369 U.S. 186, 237 
(1962) (constitutionality of state statute apportioning legislative districts not a political 
question); State Highway Comm’n v. Volpe, 479 F.2d 1099, 1106-07 (8th Cir. 1973) (Secretary 
of Transportation’s decision to withhold previously apportioned highway funds not a political 
question). In each of these cases the reviewing court held the issue involved to be justiciable 
despite the political overtones of the problem.

The nonjusticiability of political questions is primarily a function of the separation of powers. 
Baker v. Carr, 369 U.S. 186, 210 (1962); see Atlee v. Laird, 347 F. Supp. 689, 699, 701 (E.D. Pa. 
1972) (political question doctrine is primarily an issue of separation of powers; constitutionality 
of Vietnam war a political question), aff’d mem. sub nom, Atlee v. Richardson, 411 U.S. 911 
(1973). In deciding the justiciability of an issue, the court must make a threshold determination 
that the claim presented and the relief sought are amenable to judicial resolution. Powell v. 
McCormack, 395 U.S. at 516-17. The court must then consider whether the question is of a 
political nature and therefore nonjusticiable because of the separation of powers doctrine. Id. at 
517. The Supreme Court in Baker v. Carr established a six-pronged test centered on separation 
of powers considerations to determine whether an issue is in fact a political question. 369 U.S. at 
217. Application of these criteria has not precluded the courts from reviewing issues that on the 
surface appear to be more correctly within the sphere of another branch of government. See 
Powell v. McCormack, 395 U.S. at 548-59; State Highway Comm’n v. Volpe, 479 F.2d at 1106- 
07.

44. K. Davis, supra note 5, §28.06. Discretionary decisions of both cabinet heads and 
regulatory agencies have been held reviewable by the courts. See Medical Comm, for Human 
Rights v. SEC, 432 F.2d 659, 673-76 (D.C. Cir. 1970) (agency decision not to require inclusion 
in corporation’s proxy statement of resolution that company discontinue production of napalm 
reviewable; limited review of agency determination necessary to ensure that it is within statute 
granting power to the agency), cert dismissed, 404 U.S. 403 (1972); Environmental Defense 
Fund v. Hardin, 428 F.2d 1093, 1098 (D.C. Cir. 1970) (discretionary decision of Secretary of 
Agriculture to take no action on request for suspension of registration of products containing 
DDT reviewable; clear showing of legislative intent necessary’ to preclude judicial review); Safir 
v. Gibson, 417 F.2d 972, 978 (2d Cir. 1969) (Federal Maritime Commission’s decision not to 
seek recovery of subsidies paid to shipping conference that had engaged in anticompetitive 
tactics reviewable; court may review to determine whether agency has properly exercised its 
discretion under applicable statute), cert, denied, 400 U.S. 850 (1970); DeVito v. Shultz, 300 F. 
Supp. 381, 383 (D.D.C. 1969) (mem.) (Secretary of Labor’s decision not to initiate proceedings 
to set aside results of contested union election reviewable; courts have duty to ensure that 
wishes of Congress not frustrated). Professor Davis has argued that such review of discretionary 
decisions is necessary to prevent injustice. K. Davis, supra §28.06, at 523 (courts should 
continue gradual movement toward increased judicial review of prosecutorial discretion in 
administrative agencies).
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have so often held to be unreviewable in criminal cases.45 The 
considerations that courts have applied in these areas also extend to 
the question of defense witness immunity. In each situation, the court 
is asked to review a decision made by another branch of the 
government. The reviewing court must weigh the degree of 
interference with the separate functioning of the other branch against 
the need to oversee and prevent abuses of authority or violations of 
constitutional rights. Courts have not hesitated to act when necessary 
in these areas, and they should be equally willing to adopt the more 
flexible approach to the separation of powers doctrine when dealing 
with the question of defense witness immunity.

45. See K. Davis, supra note 5, §28.06 (despite increasing trend to review administrative 
decisions to act, courts still refuse to review prosecutorial discretion in criminal cases); notes 1-7 
supra and accompanying text.

46. 418 U.S. 68.3 (1974).
47. Id. at 687-88.
48. Id. at 706. The President also attacked the subpoena duces tecum by claiming an absolute 

privilege based on the need to protect confidentiality of communications between governmental 
officials and their advisors. Id. at 705. The Court held that although such a privilege is vital to 
the efficient functioning of government, this consideration alone may not impede the judiciary’s 
duty to do justice in criminal proceedings. Id. at 706-07.

49. See id.
50. Id. at 706.

The flexible interpretation of the separation of powers doctrine was 
most fully expressed by the Supreme Court in United States v. 
Nixon/6 Although its factual setting makes the case unique, the 
Supreme Court’s reasoning concerning executive privilege and 
judicial review within the framework of a criminal case is particularly 
applicable to a consideration of the separation of powers doctrine 
and the court’s role in prosecutorial discretion. In Nixon the President 
attempted to quash a subpoena duces tecum issued by the district 
court on the motion of the Watergate Special Prosecutor for the 
pretrial production of certain taped conversations between the 
President and the criminal defendants.47 He asserted an absolute 
executive privilege, arguing that the independence of the executive 
branch insulates the President from judicial subpoenas in ongoing 
criminal prosecutions.48 Although the Court acknowledged that the 
separation of powers doctrine safeguards the exercise of discretion 
within the coordinate branches, it indicated that the doctrine does not 
support an absolute executive privilege.49 Rather, the Court found 
that a general claim of executive privilege could prevail over the 
judiciary’s duty to do justice only if the Executive showed specific 
need.50 By this holding, the Court demonstrated that the separation of 
powers doctrine need not bar judicial review of executive discretion 
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when the situation demands intervention.51 The Court then weighed 
the interests at stake in the case. Noting the existence of a 
presumptive privilege for executive communications,52 the Court 
reviewed the importance of the privilege relative to the fair 
adjudication of a criminal proceeding.53 The opinion emphasized the 
need to obtain all relevant evidence to ensure a just result in a 
criminal case.54 Based upon this consideration and recognition of the 
accused’s constitutional rights to compulsory process and due process 
of law,55 the Court concluded that a generalized assertion of executive 
privilege could not prevail over the demonstrated need for evidence in 
a criminal trial.56

51. Id. at 707. The Court stated: “The impediment that an absolute, unqualified privilege 
would place in the way of the primary constitutional duty of the Judicial Branch to do justice in 
criminal prosecutions would plainly conflict with the function of the courts under Art. HI.” Id.

52. Id. at 708.
53. See id. at 711-13.
54. Id. at 708-09. The Court stated that:

The need to develop all relevant facts in the adversary system is both fundamental 
and comprehensive. The ends of criminal justice would be defeated if judgments 
were to be founded on a partial or speculative presentation of the facts. The very 
integrity of the judicial system and public confidence in the system depend on full 
disclosure of all the facts, within the framework of the rules of evidence. To ensure 
that justice is done, it is imperative to the function of the courts that compulsory 
process be available for the production of evidence needed either by the 
prosecution or by the defense.

Id.
55. Id. at 711.
56. Id. at 713.
57. See United States v. Morrison, 535 F.2d 223, 229 (3d Cir. 1976) (repeated warnings by 

prosecutor to defense witness about dangers of perjury deprived defendant of witness’ 
testimony; case remanded with instructions to grant witness immunity or face acquittal); United 
States v. Cowan, 524 F.2d 504, 512-13 (5th Cir. 1975) (decision to dismiss prosecution is 
reviewable by court), cert, denied, 425 U.S. 971 (1976); Nader v. Saxbe, 497 F.2d 676,679-80,679 
n.18 (D.C. Cir. 1974) (dictum) (decision not to prosecute may be reviewed by court to determine 
whether prosecutor has exceeded constitutional or statutory limits of discretion); notes 43-44 
supra and accompanying text. See generally Cox, supra note 1, at 397-402.

The decision in United States v. Nixon is another indication that the 
Court is beginning to accept an alternative view of the separation 
of powers doctrine and to place greater emphasis on the interre
lationship of the three branches of the federal government. This 
flexible approach requires courts to balance carefully competing 
constitutional interests and permits them to protect those individual 
rights endangered by the activities of another branch. Spurred by the 
Nixon decision, courts are gradually applying this theory in a number of 
areas in which the more rigid analysis formerly applied.57 Even in the 
area of prosecutorial discretion, circuit courts have shown a greater 
willingness to review actions of the prosecutor.
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The Fifth Circuit recently applied the flexible Nixon analysis in 
United States v. Cowan,58 in which it reviewed the district court’s 
refusal to grant the Government’s motion to dismiss a criminal 
prosecution under Federal Rule of Criminal Procedure 48(a).59 The 
Government’s position, based squarely on the restrictive theory of the 
separation of powers doctrine, was that the decision to dismiss rested 
exclusively with the executive.60 The court, however, construed rule 
48(a) in the light of the Nixon reasoning.61 Emphasizing the inter
related nature of the three branches of government and the judiciary’s 
essential function of ensuring evenhanded justice,62 it held that the 
phrase “by leave of court” in the rule was intended to modify and limit 
the executive’s absolute power to dismiss by interposing judicial 
discretion as a check against possible abuse of prosecutorial 
prerogatives.63 The court was careful to caution, nonetheless, that the 
rule does not shift primary responsibility to dismiss to the judiciary, 
which should exercise its discretion to deny a Government motion to 
dismiss only when such a motion is clearly contrary to the public 
interest.64 Applying this standard, the Fifth Circuit ultimately held 
that the district court judge had exceeded his discretion in denying 
the prosecutor’s motion because there exists a presumption that the 
Government acts in good faith in making a decision to dismiss. In the 
instant case, the trial judge’s considerations were legally insufficient to 
overcome that presumption.65

58. 524 F.2d 504 (5th Cir. 1975), cert, denied, 425 U.S. 971 (1976).
59. Id. at 505.
60. Id. at 507. The Government relied heavily on United States v. Cox, 342 F.2d 167 (5th Cir.) 

(en banc), cert, denied, 381 U.S. 935 (1965). See notes 24-27 supra and accompanying text.
61. 524 F.2d at 512-13. The court observed that the reasoning of Nixon was both pertinent 

and authoritative and should guide its decision in the case at bar. Id.
62. Id. This broader view of the separation of powers doctrine was also espoused by Judge 

Wisdom in his special concurrence in Cox. See 342 F.2d at 190. Judge Wisdom ultimately 
decided, however, that prosecutorial discretion should be upheld in the case at bar. Id. at 
190-93.

63. 524 F.2d at 513.
64. Id.
65. Id. at 514.

As the Cowan decision indicates, courts increasingly are recogniz
ing that it is inappropriate to apply the separation of powers doctrine 
to prevent courts from reviewing acts of prosecutorial discretion. 
When an individual defendant’s constitutional rights are concerned, 
courts have shown an even greater inclination to review discretionary 
acts. If such acts deprive defendants of their rights, courts have felt 
free to require the prosecutor to take steps to insure that those rights 
are protected. It seems logical that courts should take the same 
approach when faced with a prosecutor’s refusal to grant immunity.
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Application of the Nixon Approach to Defense Witness 
Immunity

When the Nixon view of the separation of powers doctrine is applied 
to the defense witness immunity question, it becomes clear that a 
court’s refusal to review a prosecutor’s decision not to seek immunity 
is inappropriate. The restrictive view ignores such important interests 
as the need to develop all relevant facts in a criminal case and the 
defendant’s fifth and sixth amendment rights. Although a rule 
mandating a grant of immunity would be equally inappropriate, these 
interests frequently may outweigh the separation of powers consider
ations. In such situations, courts should require the prosecutor to 
grant defense witness immunity.

NEED TO DEVELOP ALL RELEVANT FACTS IN A CRIMINAL CASE

The first concern served by defense witness immunity is the 
interest of the general public in the development of all facts material 
to the trial of a criminal case. Because development of material facts 
is basic to the proper functioning of the criminal justice system, only 
important government interests may overcome that need.66 When 
defense counsel requests immunity for a witness, he is attempting to 
elicit testimony that he considers relevant and, in most cases, 
exculpatory. A refusal by the prosecutor to grant the request 
frequently results in the loss of this information. Unless a court 
reviews the decision to withhold immunity, the prosecutor in effect 
permits a case to go to the jury without a full exposition of the 
defendant’s side.

66. United States v. Nixon, 418 U.S. 683, 709-10 (1974); United States v. Cammisano, 413 F. 
Supp. 886, 893 (W.D. Mo.) (mem.), vacated on other grounds, 546 F.2d 238 (8th Cir. 1976); cf. 
Chambers v. Mississippi, 410 U.S. 284, 302-03 (1973) (hearsay rule may not be applied 
mechanically to exclude critical evidence and deny due process; homicide defendant may not be 
precluded from presenting corroborated out-of-court testimony that witness had confessed to 
murder); Clach v. Reid, 441 F.2d 801, 804-05 (5th Cir. 1971) (denying defendant fair 
opportunity to present competent proof in his defense denies fair trial and due process; case 
remanded for state court consideration whether defendant should be permitted to examine 
alleged marijuana gleanings).

67. Application of Kapatos, 208 F. Supp. 883, 888 (S.D.N.Y. 1962); cf. Berger v. United 
States, 295 U.S. 78, 88 (1935) (prosecutor’s duty is to prosecute earnestly but fairly; 
inflammatory and prejudicial remarks in closing speech require new trial).

The aim of the criminal justice system is twofold: to punish the 
guilty and vindicate the innocent.67 Courts have long recognized that 
this places on the prosecutor an affirmative duty to reveal evidence 
that bears materially on a criminal case. Courts have not hesitated to 
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examine a prosecutor’s failure to disclose exculpatory information, 
and have found that such a failure may amount to reversible error.68 
This duty of the prosecutor is an ethical as well as a constitutional 
responsibility. The American Bar Association has recognized that the 
prosecutor must use his discretion to do justice and not merely to 
convict.69 A prosecutor is affirmatively required by the disciplinary 
rules to disclose to the defense any known exculpatory evidence.70 71

68. See, e.g., Brady v. Maryland, 373 U.S. 83, 87 (1963) (suppression of exculpatory evidence 
by prosecutor after defense request violates due process, even if done in good faith); Roviaro v. 
United States, 353 U.S. 53, 60-61 (1957) (if disclosure of government informant’s identity is 
relevant and helpful to accused’s defense, Government’s privilege to withhold must yield); 
Jackson v. Wainwright, 390 F.2d 288, 299 (5th Cir. 1968) (prosecution’s failure to disclose 
exculpatory nature of potential witness’ testimony violates due process); Hernandez v. Nelson, 
298 F. Supp. 682, 686 (N.D. Cal.) (prosecution may not knowingly engage in conduct that causes 
unavailability of evidence that might be favorable to defendant; allowing informer, a material 
witness to defendant’s guilt, to leave jurisdiction denied defendant fair trial), aff’d per curiam, 
411 F.2d 619 (9th Cir. 1968); cf. Webb v. Texas, 409 U.S. 95, 97-98 (1972) (per curiam) (trial 
court’s admonitions and threats to defense’s only witness, which effectively discouraged him 
from testifying, deprived defendant of due process); United States v. Morrison, 535 F.2d 223, 
229 (3d Cir. 1976) (prosecution’s ostensible warnings to defense witness about dangers of 
testifying so intimidated her that she refused to answer all questions; defendant’s conviction 
reversed with instructions to grant witness immunity to assure due process at retrial or face 
acquittal).

69. ABA Code of Professional Responsibility EC 7-13 (1975) [hereinafter cited as ABA 
Code]; ABA, Standards Relating to the Prosecution Function § 1.1(c) & note (Approved 
Draft 1971) [hereinafter cited as ABA Standards]; ABA Canons of Professional Ethics No. 5.

70. ABA Code, supra note 69, DR 7-103(B); ABA Standards, supra note 69, §3.11(a), (c) & 
note. A similar duty applies to the attorney involved in civil litigation. ABA CODE, supra DR 7- 
109(A) (lawyer may not suppress information that he or his client has legal obligation to reveal).

The public prosecutor, like other attorneys, is subject to disciplinary sanctions for conduct 
that violates the Code. See ABA STANDARDS, supra § 1.1 commentary. It is arguable, therefore, 
that a prosecutor could be held responsible for failure to grant defense witness immunity in a 
case in which the facts merit such action. Numerous cases have held that prosecutorial 
misconduct may be the basis for remedial measures on behalf of the defendant. See, e.g., 
Mooney v. Holohan, 294 U.S. 103, 112 (1935) (per curiam) (allegations that prosecution used 
perjured testimony and withheld evidence are sufficient to require habeas corpus review of due 
process claim); United States v. Morrison, 535 F.2d 223, 228-29 (3d Cir. 1976) (prosecutor’s 
harassment of important defense witness requires granting immunity to that witness at 
defendant’s new trial or dismissal of case); Application of Kapatos, 208 F. Supp. 883, 888 
(S.D.N.Y. 1962) (state’s withholding of exculpatory testimony that defendant was not one of two 
men seen running from scene of crime so prejudicial as to constitute denial of due process).

71. 418 U.S. at 709.
72. Id. at 708-09.

The importance of developing all relevant facts was reaffirmed by 
the Supreme Court in United States v. Nixon.11 In refusing to accept 
the President’s unsupported claim of executive privilege, the Court 
held that the need to protect the integrity of the judicial system must 
prevail.72 Defense witness immunity presents an analogous situation 
in which courts should use a similar balancing test, weighing the 
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prosecutor’s claim of discretion against the need for the defense 
witness’ testimony.

DEFENDANT'S FIFTH AMENDMENT RIGHT TO DUE PROCESS OF LAW

The second major interest that courts should weigh when 
determining whether to grant defense witness immunity is the 
defendant’s fifth amendment right to due process of law. The 
Supreme Court in Nixon recognized the defendant’s basic constitu
tional right to due process73 and held that this right outweighs naked 
claims of privilege.74 More significantly, in two decisions dealing with 
prosecutorial discretion the Supreme Court emphasized the im
portance of the defendant’s right to due process.75 76 In Brady v. 
Maryland16 the Supreme Court reversed a defendant’s conviction 
because the prosecutor withheld material evidence relevant to the 
question of punishment. The Court held that failure to disclose the 
information, regardless of the prosecutor’s good faith, was a denial of 
due process.77 78 Similarly, in Roviaro v. United States16 the Court held 
that if the disclosure of a government informant’s name or communi
cation is relevant or helpful to the accused’s defense or essential to 
a fair trial, the Government’s privilege to withhold that information 
must yield to the defendant’s due process right.79 The Court in 

73. Id. at 711.
74. Id. at 713.
75. See Brady v. Maryland, 373 U.S. 83 (1963); Roviaro v. United States, 353 U.S. 53 (1957).
76. 373 U.S. 83 (1963).
77. Id. at 87; accord, United States v. Agurs, 427 U.S. 97, 104-07 (1976) (same); United 

States v. Librach, 520 F.2d 550, 553 (8th Cir. 1975) (prosecution’s failure to disclose fact of 
protective custody and support payments provided key witness constituted violation of due 
process under Brady)', Grant v. Alldredge, 498 F.2d 376, 379 (2d Cir. 1974) (Government’s 
pretrial failure to disclose that eyewitness to bank robbery had identified photograph of person 
other than defendant violated due process under Brady)', cf. Chambers v. Mississippi, 410 U.S. 
'284, 302 (1973) (court’s mechanical application of hearsay rule to exclude critical testimony a 
violation of due process).

The petitoner in Brady was accused with a codefendant of first-degree murder. Brady’s 
counsel asked to examine the codefendant’s out-of-court statements. Several of these were 
shown to him, but the one in which the codefendant admitted committing the homicide was not. 
The defense did not learn of the existence of this statement until after the defendant’s 
conviction. 373 U.S. at 84.

78. 353 U.S. 53 (1957).
79. Id. at 60-61. Roviaro was charged with illegal transportation and sale of narcotics. Federal 

narcotics agents were led to Roviaro by an unnamed informant, who allegedly participated in a 
drug transaction with Roviaro. After Roviaro’s arrest, he was confronted with the informant at 
the local police headquarters. The informant denied knowing or having met Roviaro. Id. at 55- 
58; see McLawhorn v. North Carolina, 484 F.2d 1, 5 (4th Cir. 1973) (because informant was 
actual participant in crime, fundamental fairness dictates that his identity be revealed); 
Gilmore v. United States, 256 F.2d 565, 566-67 (5th Cir. 1958) (because informant was only 
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Rouiaro balanced the public’s interest in protecting the flow of in
formation necessary to law enforcement against the defendant’s 
right to prepare his defense.80 It held that if the information withheld 
was important to the defense, the trial court could require the 
Government to choose between disclosure and dismissal of the 
action.81

witness to conversation between defendant and narcotics agent, truth-finding process compels 
disclosure of his identity); cf. Chambers v. Mississippi, 410 U.S. 284, 302 (1973) (accused’s right 
to present witness fundamental; exclusion of witness’ testimony because of mechanical 
application of hearsay rule denies due process).

80. 353 U.S. at 62.
81. Id. at 61. The Court noted that it was particularly unfair to deny this defendant’s request 

for the informant’s identity because the informant was the only person with whom the petitioner 
had dealt directly. Only the informant could establish whether the petitioner had been 
entrapped or actually knew that the transported substance was a narcotic. Id. at 63-64; cf. 
United States v. White, 324 F.2d 814, 816 (2d Cir. 1963) (trial court abused discretion by 
refusing to grant adjournment so that injured informant called as defense witness could testify).

The Supreme Court limited the scope of its holding in Rouiaro in a later decision, finding that 
the former was based on the general supervisory powers of the court rather than on 
constitutional grounds. McCrary v. Illinois, 386 U.S. 300, 309 (1967). Commentators and courts 
have generally agreed, however, that the reasoning of the decision supports the constitutional 
argument and have applied Rouiaro accordingly. See, e.g., McLawhom v. North Carolina, 484 
F.2d 1, 4-5 (4th Cir. 1973) (limits on government informer privilege arise from fourteenth 
amendment requirements of fundamental fairness); Westen, supra note 11, at 165-66 (most 
authorities agree that holding in Rouiaro constitutionally required); Note, supra note 11, at 80 
\Roviaro based on due process considerations).

82. 418 U.S. at 711-13.
83. Id.

The holdings of the Court in Brady and Rouiaro seem equally 
applicable to a situation in which a prosecutor withholds immunity 
from an important defense witness. The prosecutor’s rejection of the 
defendant’s request for immunity denies the defendant exculpatory 
information. If the information is material to the defense, the result is 
no different than if the prosecutor had actually withheld the 
information. If the prosecutor’s action in withholding information 
violates due process, the same should hold true when the prosecutor, 
acting in good faith, prevents the defense from obtaining information 
from a third party.

DEFENDANT'S SIXTH AMENDMENT RIGHT TO COMPULSORY 
PROCESS TO OBTAIN WITNESSES

In Nixon the Supreme Court recognized that the President’s 
generalized claim of privilege for his communications would deprive 
the Watergate defendants of their right to obtain needed evidence.82 
The Justices found that this right was based in part upon the sixth 
amendment and transcended a President’s naked claim of privilege.83 
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A similar situation exists when a federal prosecutor refuses to grant 
immunity to a defense witness. Chief Judge Bazelon has observed 
that a strong sixth amendment argument can be made for compelling 
immunity in such a situation.84 Several circuits nevertheless have 
permitted the prosecutor to rely on his discretionary authority as a 
member of the executive to deny immunity.85 By analogy to Nixon, the 
better view would seem to be that just as the President must show a 
specific need to protect the confidentiality of specific communica
tions,86 * the prosecutor should be required to present the court with 
factual evidence supporting the need to refuse immunity.

84. United States v. Leonard, 494 F.2d 955, 985 n.79 (D.C. Cir. 1974) (Bazelon, C.J., 
dissenting in relevant part).

85. See United States v. Allstate Mortgage Corp., 507 F.2d 492, 494-95 (7th Cir. 1974) (per 
curiam) (defendant has no constitutional right to immunity for his witnesses), cert, denied, 421 
U.S. 999 (1975); Cerda v. United States, 488 F.2d 720, 723 (9th Cir. 1973) (no case support 
exists for defense witness immunity); United States v. Berrigan, 482 F.2d 171, 190 (3d Cir. 
1973) (court has no authority under witness immunity statute to require Government to provide 
immunity to defense witness); Earl v. United States, 361 F.2d 531, 534 (D.C. Cir. 1966) (under 
federal statute, prosecutor has discretionary power to determine whether to grant immunity), 
cert, denied, 388 U.S. 921 (1967).

86. 418 U.S. at 706.
.87. 388 U.S. 14 (1967).
88. Id. at 23.
89. Id. at 19.
90. See id. at 23. The Court was again particularly concerned with the necessity of producing all 

relevant evidence from whatever source. It stated:
[T]he conviction of our time [is] that the truth is more likely to be arrived at by 
hearing the testimony of all persons of competent understanding who may seem to 
have knowledge of the facts involved in a case, leaving the credit and the weight of 
such testimony to be determined by the jury or by the court ....

Id. at 22 (quoting Rosen v. United States, 245 U.S. 467, 471 (1918)). The Court was careful to 
state that in advocating the introduction of all relevant evidence, it did not intend to weaken 
testimonial privileges such as the privilege against self-incrimination. Id. at 23 n.21. A grant of 
defense witness immunity does not subvert this fifth amendment guarantee; rather, it effectively 
provides the same protection to the witness without sacrificing the defendant’s constitutional 

The criminal defendant’s basic sixth amendment right to com
pulsory process was reaffirmed by the Supreme Court in Washington 
v. Texas.81 The Court there held that Texas statutes prohibiting 
persons indicted as copartners in the same crime from testifying for 
each other unconstitutionally deprived the defendant of his right to 
compulsory process.88 In so holding, the Court stressed that this right 
is, in essence, the right to present a defense.89 Recognizing that the 
right to compel the attendance of a witness is meaningless without the 
companion right to put him on the stand to testify, the Court ruled 
that the statutes prevented the defendant from presenting testimony 
relevant and material to his defense and thus denied him the right to 
compulsory process.90 Similarly, although a defendant may compel a 
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witness to attend trial or to testify without a grant of immunity, he 
may be denied any use of the witness’ testimony if the witness invokes 
his fifth amendment privilege. When it is within the statutory power of 
the prosecutor to grant an immunity request and when the evidence is 
important enough, the refusal to do so should be considered a 
violation of the defendant’s sixth amendment rights.

THE COUNTERVAILING INTERESTS

Three key factors weigh in favor of a grant of defense witness 
immunity: the need to gather all relevant information in a criminal 
trial and both the defendant’s fifth and sixth amendment rights. 
These interests are threatened by the failure of courts to review the 
prosecutor’s decision to refuse an immunity request. If the balancing 
test suggested by Nixon is applied to the defense witness immunity 
situation, the countervailing interests of the executive branch must 
also be considered; thus, courts must weigh the extent to which 
judicial review would intrude upon the independence of the executive 
branch. Another factor courts should consider is the interest of the 
potential defense witness who has invoked his fifth amendment right. 
Courts should refrain from disturbing the prosecutor’s decision if the 
intrusion or the possibility of injury to the witness outweighs the 
interests protected by a grant of immunity.

The Scope of a Grant of Immunity. The principal interest of
the executive branch that might be infringed by judicial review is the 
right to prosecute a witness at a later date for involvement in a crime. 
The scope of a valid grant of immunity must be coextensive with the 
witness’ fifth amendment right against compulsory self-incrimination; 
it must leave both the witness and the Government in the positions 
they would have held had the witness invoked his constitutional 
privilege and refused to testify.91 In determining whether to 

rights. See Kastigar v. United States, 406 U.S. 441, 449, 462 (1972) (scope of immunity must be 
at least coextensive with fifth amendment privilege against self-incrimination; use immunity 
statute fulfills this requirement); note 91 infra and accompanying text.

91. See Murphy v. Waterfront Comm’n, 378 U.S. 52, 78-79 (1963) (state immunity statute 
must protect against use of testimony in federal court and leave witness in substantially the same 
position as if he had claimed his privilege); Ullman v. United States, 350 U.S. 422, 430-31 
(1956) (grant of immunity extends to limit of constitutional privilege against self-incrimination; 
statute that grants full protection from prosecution is valid, even if testimony compelled makes 
witness object of public scorn); Brown v. Walker, 161 U.S. 591, 610 (1896) (fifth amendment 
privilege is a basic constitutional right, but when statutory immunity fully protects that right 
witness may be compelled to answer).

Under present federal use immunity statutes, the witness is in the same position after 
testifying as he would have been had he invoked his fifth amendment privilege. Kastigar v. 
United States, 406 U.S. 441, 453 (1972).
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immunize, therefore, the prosecutor must decide whether the 
evidence gained from the witness’ cooperation outweighs the social 
cost of immunizing him against prosecution.

Recent changes in the laws governing immunity have made the 
decision to immunize much less costly for the prosecution. Unlike the 
federal immunity statutes of the early twentieth century, the laws in 
effect today do not foreclose the initiation of criminal proceedings 
against an immunized witness. This change in the federal immunity 
statutes has shifted the balance of interests that courts must weigh in 
determining whether to review the prosecutor’s determination.92

92. The basic concept of immunity has roots deep in the Anglo-American legal tradition. See 
United States v. Kastigar, 406 U.S. 441, 445 n.13 (1972) (treating historical development of 
immunity statutes in England and the United States). The constitutionality of immunity statutes 
has been upheld by the Supreme Court. See id. (immunity statutes are part of “our 
constitutional fabric” and are essential to the effective enforcement of many criminal statutes); 
Murphy v. Waterfront Comm’n, 378 U.S. 52, 78-79 (1963) (if immunity statute prevents use of 
testimony against witness in the same manner as if he had asserted his fifth amendment 
privilege, witness may be compelled to testify); Brown v. Walker, 161 U.S. 591, 594 (1895) (if 
statute affords immunity, witness may be compelled to testify); Counselman v. Hitchcock, 142 
U.S. 547, 585-86 (1892) (to be constitutional, immunity statute must provide complete 
protection from prosecution; failure to do so made statute invalid).

93. 142 U.S. 547 (1892).
94. Id. at 585-86. The Court indicated that no statute leaving a party or witness subject to 

prosecution after compelling his testimony could constitutionally supplant the fifth amendment 
privilege. Id.

95. Ch. 83, 27 Stat. 443 (repealed 1970). The Act provided that:
no person shall be excused from attending and testifying . . . before the Interstate 
Commerce Commission, or in obedience to the subpoena of the Commission .... 
But no person shall be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter or thing, concerning which he may testify ....

Id. The constitutionality of the Act was upheld in Brown v. Walker, 161 U.S. 591, 610 (1895). 
The Court there held that “[t]he extent to which the witness is compelled to answer such 
questions as do not fix upon him criminal culpability is within the control of the legislature.” Id. 
at 598.

96. United States v. Kastigar, 406 U.S. 441, 452 (1972). The Immunity Act of 1970 changed 
the standard of protection granted by the federal government from transactional to use 
immunity. See 18 U.S.C. §§6001-6005 (1970).

In 1892, the Supreme Court stated in Counselman v. Hitchcock93 
that to be constitutionally valid an immunity statute had to afford 
absolute immunity from future prosecution for any offense to which 
compelled testimony related.94 The witness was, in effect, pardoned 
by testifying about his role in the criminal transaction. In response to 
the Court’s ruling, Congress immediately passed the Compulsory 
Testimony Act of 1893,95 which incorporated this transactional 
immunity standard into the law governing procedure within the 
Interstate Commerce Commission and became the model for all 
federal immunity statutes until 1970.96 Prosecutors were under
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standably reluctant to confer immunity on defense witnesses and 
courts were hesitant to compel such grants because transactional 
immunity required the federal prosecutor to forego completely the 
possibility of prosecuting a witness for any crime about which he 
testified.97

97. See Earl v. United States, 361 F.2d 531, 534-35 (D.C. Cir. 1966) (claim for defense 
witness immunity raised under transactional immunity statute denied), cert, denied, 388 U.S. 
921 (1967); Comment, supra note 11, at 966 (prosecutors and courts’ fears that witnesses will 
take “immunity baths” could be allayed by granting a narrower type of immunity).

98. 378 U.S. 52 (1964).
99. Id. at 79.
100. Id. at 79 n.18.
101. Pub. L. No. 91-452, 84 Stat. 926 (codified at 18 U.S.C. § §6001-6005 (1970)). Most 

federal immunity statutes have been amended to conform with the use immunity standards of 
section 6002. See, e.g., Bankruptcy Act §7(a)(10), 11 U.S.C. §25(a)(10) (1970) (granting use 
and derivative use immunity for testimony given in bankruptcy proceedings); Comprehensive 
Drug Abuse Prevention and Control Act of 1970, §514(a), 21 U.S.C. §884(a) (1970) (granting 
use and derivative use immunity to witnesses testifying to violations of the drug abuse act); 
Currency and Foreign Transactions Reporting Act §211,31 U.S.C. § 1060 (1970) (granting use 
and derivative use immunity to witnesses testifying to violations of currency act).

102. See note 106 infra.
103. 406 U.S. 441, 453 (1972).

The Court began to depart from its view that only transactional 
immunity was coextensive with the fifth amendment in Murphy v. 
Waterfront Commission,98 which raised the problem of interjurisdic- 
tional immunity. Holding that one jurisdiction could not compel 
testimony that might incriminate a witness under the laws of another 
jurisdiction, the Court fashioned an exclusionary rule that permitted 
the federal government to initiate prosecutions against witnesses 
previously immunized by the states but that prohibited it from using 
either the immunized testimony or its fruits in any subsequent 
criminal proceeding.99 By imposing this prohibition on use and 
derivative use of the testimony, the Court placed the burden on the 
Government to establish that its evidence was not tainted by the 
testimony.100 This holding was highly significant because it indicated 
that the protection extended by immunity grants need not be a de 
facto pardon for witnesses who participated in the acts about which 
they testified. In response to this decision, Congress passed the 
Immunity Act of 1970,101 changing the standard of protection granted 
by the federal government. Under the new standard, a grant of 
immunity protects a witness only from having his testimony used 
against him. The prosecution is not foreclosed from bringing an action 
against a witness if it can demonstrate that the information used was 
not gained through his testimony.102 The Supreme Court upheld the 
statute against constitutional attack in Kastigar v. United States.103 The 
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Court stated that its reasoning was consistent with the Counselman 
rationale that the protection of an immunity statute must be 
coextensive with the fifth amendment104 and specifically rejected 
Counselman s broader language concerning transactional immunity as 
unnecessary to the holding in the earlier decision.105

104. Id. at 453-54.
105. Id. at 454-55.
106. Id. at 460; see Block v. Consino, 535F.2dll65,1169 (9th Cir.) (under immunity section of 

Bankruptcy Act, Government has heavy burden of demonstrating that evidence was derived from 
a legitimate source independent of compelled testimony), cert, denied, 429 U.S. 861 (1976). At 
least one court has established that the Government’s burden of proof under federal use immu
nity statutes is measured by a preponderance of the evidence standard. United States v. Seiffert, 
357 F. Supp. 801,804 (S.D. Tex. 1973), aff'd, 501 F.2d974,982 (5th Cir. 1974). The district court 
of Delaware, however, has required that the Government prove beyond a reasonable doubt that 
its evidence was not tainted by the witness’ compelled testimony. United States v. Henderson, 
406 F. Supp. 417, 423 & n.8 (D. Del. 1975). In Henderson the court agreed that using the 
preponderance of the evidence standard was logical, but decided that a stricter standard would 
force the Government to carefully preserve its evidence before compelling the testimony. Id. The 
court found that under either standard the Government had met its burden in the case and 
refused to dismiss the indictment. Id. at 424-25, 427.

The Eighth Circuit also has held the Government to a high standard of proof. See United 
States v. McDaniel, 482 F.2d 305, 310-11 (8th Cir. 1973). The defendant in McDaniel was called 
to testify before both state and federal grand juries about his activities as a bank president. He 
claimed his fifth amendment privilege against self-incrimination before the federal grand jury, 
but testified before the state grand jury pursuant to a state statute that automatically granted 
transactional immunity. The federal prosecutor subsequently obtained a copy of the defendant’s 
testimony and read it without knowing that it was immunized. Id. at 307. Several months later, 
the defendant was charged under two federal indictments with embezzlement and misuse of 
funds. Id. at 308. Relying on Murphy and Kqstigar, the court held that in order to shift the 
burden of proof regarding the source of the incriminating evidence the defendant need only show 
that he had previously testified under a grant of immunity. Id. at 310-11. The Eighth Circuit also 
held that the Government had failed to satisfy the burden of showing an independent source 
because it did not prove that the federal prosecutor, who had read the defendant’s immunized 
testimony, had not used it in some significant manner. Id. at 311.

It may be more difficult to determine whether the Government has obtained its evidence from 
tainted sources when the same jurisdiction that originally conferred the immunity grant 
subsequently prosecutes the witness. It has been suggested that it is impossible to insulate the 
prosecution from unintentional access to the immunized testimony under those circumstances. 
See United States v. Kastigar, 406 U.S. 441, 469 (1972) (Marshall, J., dissenting) (because of 
bureaucratic complexities, prosecutor cannot be sure that his office has not made improper use 
of compelled testimony); Comment, The Fifth Amendment and Compelled Testimony: Practical 
Problems in the Wake of Kastigar, 19 VlLL. L. Rev. 470, 480 (1974) (communication necessary for 
effective operation of prosecutor’s office; impossible to prevent completely use of immunized 
testimony in subsequent trials or investigations). At least one court has held that a prosecutor 
who reads immunized testimony while asking a federal grand jury to indict the witness vitiates 

Kastigar has far-reaching implications with regard to the question 
of defense witness immunity. A grant of immunity under a federal 
statute does not preclude the prosecutor from subsequently 
prosecuting an immunized witness for a crime about which he 
testified. It simply places on the prosecutor the burden of 
demonstrating a legitimate, independent source for the evidence.106 
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Although proving the independent source may subject the prosecu
tion to inconvenience, this rule is not as costly as transactional im
munity.107 This difference between transactional immunity and use 
immunity thus diminishes the strength of arguments that the 
prosecutor must pay too high a price when a defense witness’ 
testimony is immunized. Older cases based on the transactional 
immunity statutes, which form the basis of the present refusal of 
courts to require the prosecutor to grant defense witness immunity, 
are no longer directly applicable.108 Chief Judge Bazelon of the 
District of Columbia Circuit has indicated that the transactional 
immunity situation is clearly distinguishable from a case in which use 
immunity is sought for the defense witness;109 therefore, one situation 
is not dispositive of the other.110 In view of the greatly reduced cost 

the indictment even though the investigation was based initially on independent information. 
United States v. Domau, 359 F. Supp. 684, 687 (S.D.N.Y. 1973), rev’d on other grounds, 491 
F.2d 473, 479-80 (2d Cir.) (defendant had not been immunized against derivative use of his 
testimony under the 1969 version of the Bankruptcy Act), cert, denied, 419 U.S. 872 (1974).

107. See United States v. Catalano, 491 F.2d 268, 272 (2d Cir.) (Government met burden of 
affirmatively showing no reliance on defendant’s immunized grand jury testimony), cert, denied, 
419 U.S. 825 (1974); United States v. Henderson, 406 F. Supp. 417, 424-25, 427 (D. Del. 1975) 
(Government met burden of showing no reliance on previous testimony immunized under 
Immunity Act of 1970); United States v. Seiffert, 357 F. Supp. 801, 809 (S.D. Tex. 1973) 
(Government met burden of showing no reliance on previous testimony immunized under 
Federal Bankruptcy Act), aff’d, 501 F.2d 974, 982-83 (5th Cir. 1974). But see Note, Federal 
Witness Immunity Problems and Practices Under 18 U.S.C. §§ 6002-6003,14 Am. Crim. L. Rev. 
275, 283-84 (1976) (procedural shield of immunity grant will be difficult to penetrate upon 
subsequent trial of witness).

108. Earl v. United States, the leading case on the denial of immunity to defense witnesses, 
involved a federal transactional immunity statute. See 361 F.2d 531 (D.C. Cir. 1966), cert, 
denied, 388 U.S. 921 (1967). Although the court did not emphasize that it was dealing with a 
transactional immunity statute, there is a strong implication that the broad scope of immunity 
granted by the statute was at least a factor in the decision. The court noted that the complexity 
and difficulty of evaluating a decision to grant “formal and binding absolution” to a defense 
witness would require discretion unsuitable to the judiciary. Id. at 534.

109. United States v. Gaither, 539 F.2d 753, 754 n.l (D.C. Cir.) (per curiam) (separate 
statement of Bazelon, C.J., on denial of petition for rehearing en banc), cert, denied, 429 U.S. 
961 (1976); United States v. Leonard, 494 F.2d 955, 985-86, 985 n.79 (D.C. Cir. 1974) 
(Bazelon, C.J., dissenting in relevant part); see Note, supra note 11, at 80-83 (use immunity 
allowed by Kastigar diminishes invasion of prosecutor’s discretion and reduces problem that 
worried earlier courts); Comment, supra note 11, at 963 (if transactional immunity is not 
constitutionally required and prosecutor’s burden of proving an independent source for evidence 
used against a witness is not as great, defendant’s due process argument for immunity is 
strengthened. Contra, United States v. Allstate Mortgage Corp., 507 F.2d 492, 495 (7th Cir. 
1974) (per curiam) (appellant’s argument distinguishing Earl on the basis of difference between 
transactional and use immunity is “distinction without a difference”; court may not grant defense 
witness immunity without request from prosecutor), cert, denied, 421 U.S. 999 (1975).

110. United States v. Gaither, 539 F.2d 753, 754 & n.l (D.C. Cir.) (per curiam) (separate 
statement of Bazelon, C.J., on denial of petition for rehearing en banc), cert, denied, 429 U.S. 
961 (1976); United States v. Leonard, 494 F.2d 955, 985-86, 985 n.79 (D.C. Cir. 1974) 
(Bazelon, C.J., dissenting in relevant part).
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that the Kastigar standard of use immunity imposes on the 
prosecution, courts should not hesitate to review the prosecutor’s 
decision to withhold immunity from a defense witness and to 
intervene if the decision constitutes a deprivation of the defendant’s 
due process rights.

The defendant has a sixth amendment right to call witnesses for his 
defense, and the testimony of a reluctant witness may be critical to 
presentation of an adequate defense. The witness, on the other hand, 
wishes to preserve his fifth amendment right not to incriminate 
himself because of the possibility of prosecution. In the resulting 
confrontation between rival constitutional interests, the defendant’s 
sixth amendment right is often sacrificed.111

111. See Earl v. United States, 361 F.2d 531, 534-35 (D.C. Cir. 1966) (interests of defense 
witness would have been invaded had he been forced to testify under grant of immunity); 
Holloway v. Wolff, 351 F. Supp. 1033, 1038 (D. Neb. 1972) (mem.) (when fifth and sixth 
amendment guarantees collide, the sixth amendment right must yield), rev’d on other grounds, 
482 F.2d 110 (1973).

Through a grant of defense witness immunity, this conflict can be 
resolved without sacrificing the rights of any of the interested parties. 
Although the prosecution may initiate proceedings against the witness 
under the current use immunity laws, it must affirmatively show that it 
derived any evidence used against a previously immunized defendant 
from legitimate, independent sources. The protection the witness 
gains is not as broad as that afforded by the old transactional 
immunity statutes, but use immunity does permit the witness to 
testify without sacrificing his fifth amendment rights. Thus, a grant of 
use immunity safeguards a defendant’s fifth and sixth amendment 
rights and the public’s right to develop evidence in a criminal trial 
without seriously infringing upon the prerogatives of the prosecution 
or the interests of the defense witness.

The Requirement of Materiality. The intrusion into the
executive branch and the infringement of the defense witness’ fifth 
amendment right caused by judicial review of the prosecutor’s 
decision regarding immunity could be further reduced by requiring 
that the information obtained from a witness be material and relevant 
to the criminal charge. Unless such information is material, the 
prosecutor’s decision denying immunity would not significantly 
interfere with the interests of due process, compulsory process, and 
development of facts and, thus, would not justify a judicial order to 
grant immunity.

The Supreme Court has required that a defendant demonstrate the 
relevance and the materiality of evidence sought in the context of both 
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a Brady request for information112 and in a Roviaro request for the 
identity of or other information about an informant.113 In Brady the 
Court held that failure to disclose was a violation of due process 
“where the evidence is material either to guilt or to punishment.”114 
Since that time, lower courts have not hesitated to affirm convictions 
on the ground that information withheld was not material.115 The 
Supreme Court discussed the materiality standard in detail in United 
States v. Agurs,116 noting three situations in which the Brady standard 
might apply and establishing rules for the level of materiality required 
in each. In the first situation, when the prosecutor has knowingly used 
perjured testimony, a strict standard of materiality applies because 
such action has a corrupting effect on the trial process; thus, if there is 
any reasonable likelihood that the false testimony may have affected 
the jury, the judgment must be set aside.117 Second, when the defense 
has requested specific evidence from the prosecutor and has not been 
provided with it, the Court held that the suppressed evidence must 
have been material enough to have affected the outcome of the trial.118 
Finally, when the defense has merely made a general request for 
exculpatory information, the burden of showing materiality is placed 
upon the defendant, who must show that the evidence would have 
created a reasonable doubt of guilt that would not otherwise have 
existed.119

112. Brady v. Maryland, 373 U.S. 83, 87 (1963); see United States v. Agurs, 427 U.S. 97,104- 
07 (1976) (Brady holding indicates materiality required); Stout v. Cupp, 426 F.2d 881, 882-83 
(9th Cir. 1970) (psychiatrist’s evaluation of victim’s mental state not material; failure to fully 
disclose not violation of due process); Peterson v. United States, 411 F.2d 1074,1079 (8th Cir. 
1969) (evidence allegedly withheld by prosecution not material; Brady does not apply); Lessard 
v. Dickson, 394 F.2d 88, 90-92 (9th Cir. 1968) (per curiam) (same). See generally Comment, 
Materiality and Defense Requests: Aids in Defining the Prosecution's Duty of Disclosure, 59 Iowa 
L. Rev. 433 (1973).

113. Roviaro v. United States, 353 U.S. 53, 62 (1957); see United States v. Morell, 524 F.2d 
550, 557 (2d Cir. 1975) (not error for trial judge to refuse to require disclosure of informant’s 
identity; testimony would have added little to the defense); United States v. Soles, 482 F.2d 
105, 108-09 (2d Cir.) (same), cert, denied, 414 U.S. 1027 (1973).

114. 373 U.S. at 104.
115. See note 112 supra.
116. See 427 U.S. 97, 104-07 (1976).
117. Id. at 103-04.
118. Id. at 106.
119. Id. at 112-14.
120. See 353 U.S. at 62-63. The Court declared: “We believe that no fixed rule is justifiable. 

The problem is one that calls for balancing the public interest in protecting the flow of 
information against the individual’s right to prepare his defense.” Id. at 62; see United States v. 
Marshall, 532 F.2d 1279, 1282 (9th Cir. 1976) (Government’s informant privilege must give way 
to defendant’s material need for informant’s identity, but mere speculation that informer’s 

The Court had previously applied a similar balancing test in Roviaro 
v. United States,120 determining that refusal to furnish information 
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about government informers can violate the fundamental require
ments of fairness.121 The Court refused to apply a per se rule, 
however.122 Instead, when a defendant requests information, courts 
are to balance the stated importance of the information to the defense 
against the possibility of damage to effective law enforcement.123 Only 
if the materiality of the information outweighs the possible damage 
are courts empowered to require disclosure.

testimony would be helpful not sufficient to overcome privilege); United States v. Morell, 524 
F.2d 550, 557 (2d Cir. 1975) (informer’s testimony would have added little to defense; no 
requirement that Government disclose). The Court in Roviaro held that the question of 
materiality was to be determined by reference to the facts and evidence involved in the trial. 353 
U.S. at 62-63.

121. 353 U.S. at 60-61.
122. Id. at 62.
123. Id. at 62-63. Several factors have been considered by courts attempting to balance the 

interests involved in a Roviaro situation. For example, courts generally do not require disclosure if 
the informant did not witness or participate in the crime. See United States v. McLaughlin, 525 
F.2d 517, 519 (9th Cir. 1975) (failure to reveal identity of source not participating in marijuana 
transactions upheld). The District of Columbia Circuit has suggested several other factors that 
courts have weighed. See United States v. Bell, 506 F.2d 207, 218-20 (D.C. Cir. 1974). Among 
these are the availability of other witnesses or other sources for the same information, the value 
of the informer’s cooperation in other cases, the nature and weight of the evidence against the 
defendant, and the nature and importance of the informant’s testimony. Id. at 216-20.

124. Under the Brady standards as articulated by the Supreme Court in United States v. 
Agurs, a defendant requesting defense witness immunity probably would be required to show 
that the evidence would affect the outcome of the trial. See United States v. Agurs, 427 U.S. 97, 
106 (1976) (standard of materiality when defendant makes specific request for evidence is 
whether evidence might have affected outcome of trial). In order to raise the issue, the defendant 
would be required to ask the prosecution to grant immunity to a specific witness. If the desired 
testimony were exculpatory, it clearly could have an impact on the outcome of the trial. Having 
met these criteria, the defense witness immunity case would then receive Brady-type treatment. 
The court would balance the defendant’s need to have testimony against the possibility that a 
grant of defense witness immunity would hinder law enforcement. Rather than repairing the 
harm done to the defendant after trial, the situation could be handled by judicial review of the 
prosecution’s decision to deny immunity.

When a defendant requests a grant of immunity a similar weighing 
of materiality is equally appropriate. In applying the Nixon separation 
of powers view, courts should consider the extent to which the 
absence of the witness’ testimony infringes on the defendant’s fifth 
and sixth amendment rights and on the court’s ability to obtain facts 
important to the case. As testimony becomes more crucial, the 
interests weighing in favor of granting immunity become more 
compelling relative to the factors weighing against intrusion on the 
decisions of the executive.124 Brady and Roviaro thus suggest that 
there need be little or no intrusion into the prerogatives of the 
executive branch until a showing of materiality has been made. Even if 
materiality is demonstrated, judicial review of the prosecutor’s action 
would not significantly interfere with the activities of the executive 
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because the use immunity statutes prevalent today permit the 
prosecutor to bring suit against an immunized witness. Therefore, 
under the Nixon approach, the separation of powers doctrine should 
not bar judicial review of a prosecutor’s refusal to grant immunity to a 
defense witness.

Implementation

In order to protect the interests involved in a request for defense 
witness immunity, courts must be prepared to intervene and review 
the prosecutor’s decision. Because the defense witness immunity 
situation and the informer privilege cases are quite similar,125 the 
procedures used by courts in the latter can be applied when a 
defendant requests immunity for his witness. Roviaro directs the trial 
court faced with a motion for disclosure of the informant’s identity to 
weigh the public interest in protecting the flow of information to the 
government against the defendant’s interests.126 The court must 
consider the crime charged, the possible defenses, the significance of 
the informer’s testimony, and any other relevant factors.127 The 
Advisory Committee that drafted the Federal Rules of Evidence 
suggested a format consistent with the guidelines of Roviaro by which 
a court could review a request for an informer’s identity.128 These 
guidelines require an in camera hearing of defense and prosecution 
arguments and permit the court to dismiss the case if the information 
is essential and the Government refuses to disclose it.129 This is a 
model for courts to use when dealing with a request for defense 
witness immunity.

125. See notes 78-81, 120-24 supra and accompanying text.
126. 353 U.S. at 62.
127. Id.
128. See WEINSTEIN’S Evidence <J510[01), at 510-8 (proposed but unadopted Federal Rule 

of Evidence 509(c)(2)); Uniform Rule of Evidence 509(c)(2). Both of these rules deal in the 
same manner with challenges to the government’s informer privilege. If the defendant can 
demonstrate, that the informer’s testimony is necessary to a determination of guilt and the 
Government invokes its privilege, the court must hold an in camera hearing in which the 
Government may show by affidavit or testimony facts relevant to whether the informer can 
provide that testimony. If the court finds that there is a reasonable probability that the informer 
can provide the information and the Government refuses to disclose his identity, the judge may 
dismiss the charges sua sponte or on the defendant’s motion. Any evidence submitted to the 
court in such a proceeding is sealed and made available to the appellate court.

Following its approval by the Supreme Court, the Revised Draft of the Federal Rules of 
Evidence was transmitted to Congress in 1972. Congress then revised the rules again, deleting 
in the process the provisions dealing with specific privileges. Instead, Congress substituted Rule 
501, which provides that in criminal cases testimonial privileges are to be interpreted in the light 
of federally developed common law. Fed. R. Evid 501.

129. See note 128 supra.
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SUGGESTED FORMAT

Based upon the model suggested for use in informer privilege cases, 
courts could use the following procedure to review a prosecutor’s 
decision to grant immunity.130 In most circumstances, the defendant 
would request before trial that the prosecutor move for a grant of 
immunity for a defense witness. If the prosecutor refuses the request, 
the burden would rest upon the defendant to make a timely motion for 
judicial review of the prosecutor’s refusal. The defendant would be 
required to demonstrate, either by affidavit or by testimony in an ex 
parte hearing, that the testimony of the witness is material to a fair 
determination of the defendant’s guilt or innocence and that the 
evidence may not be obtained in any other way. The hearing would be 
ex parte because the defendant would be required to demonstrate the 
relevant and necessary nature of the potential witness’ testimony. 
Permitting the prosecution to attend the hearing would be tantamount 
to forcing the defense counsel to reveal his strategy. Any evidence 
produced at such a hearing would be sealed and preserved for 
possible appellate review; thus, confidentiality would be maintained 
in the interests of fundamental fairness. If unusual circumstances 
prevented the defendant from applying for immunity until after the 
trial began, this evidentiary hearing would be in camera for the same 
reasons.

130. At least one author has suggested a format for utilizing defense witness immunity. See 
Note, supra note 11, at 93-95. The procedure offered here parallels that offered in the above 
Note in several ways, but differs in that it is based upon the proposed Roviaro procedures, 
suggests that both sides be afforded completely ex parte hearings, and provides for sealing all 
evidence developed in the hearings for the purposes of appellate review.

If the court determines that the defendant’s request is valid and the 
Government refuses to apply for an immunity grant, the trial judge 
would give the Government an opportunity to show in an ex parte 
hearing why such a grant of immunity would place an intolerable 
burden on the Government. This hearing, like that of the defendant, 
would be ex parte before trial or in camera during the course of the 
trial in order to preserve the confidentiality of the Government’s case 
and any interests in subsequent prosecution of the potential witness. 
The court might refuse the defendant’s request if shown that a grant 
of immunity would fatally prejudice the prosecution’s ability to 
demonstrate independent sources of evidence in any subsequent 
action contemplated against the witness. The burden of proof in this 
situation would rest with the Government because all information 
relating to potential prosecution of the witness is within the 
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Government’s control. The court would seal for appellate review any 
evidence submitted by the Government in support of its position.

If, after both hearings, the court determined that it must grant the 
defendant’s motion in order to provide him a fair trial, it would order 
the prosecution to apply for a grant of immunity for the defense 
witness. If the prosecution again refuses, the judge would then dismiss 
the case against the defendant.

ADVANTAGES OF THE PROCEDURE

This suggested approach has at least two important advantages. 
First, it serves the interests of judicial economy because it enables the 
court to handle the issue of defense witness immunity through a 
pretrial motion. Although unusual cases might arise due to surprise or 
other circumstances, only rarely will the defense be able to make a 
timely request for immunity during the course of the trial itself. As a 
result, the proposed practice will not appreciably prolong the trial 
process.131 The procedure also provides a benefit for the prosecutor. 
In the event that he has begun an investigation of the defense witness, 
he may file with the trial judge a record of all evidence obtained up to 
the point of the witness’ testimony. If the witness challenges his 
subsequent prosecution, alleging that it is tainted by the prosecu
tion’s use of immunized testimony, the evidence can be retrieved and 
reviewed to prove that the prosecution is based on legitimate, 
independent sources of information.132

131. Note, supra note 11, at 95-96.
132. Id. at 96.
133. See Note, supra note 107, at 298-99; cf. Branzburg v. Hayes, 408 U.S. 665, 705 n.40 

(1972) (dictum) (if first amendment testimonial privilege were extended to newspapers, criminal 
might organize “sham” newspapers to take advantage of it).

134. See Note, supra note 107, at 298-99.

It has been suggested that a provision for defense witness immunity 
would be abused in either of two ways: by defendants who would lure 
fellow criminals into court to provide perjured testimony under the 
immunity grant, or by witnesses who would take immunity baths.133 
According to this reasoning, the opportunities to do either would 
abound because the defense, rather than the prosecution, would 
control the scope of the testimony.134 These fears are unfounded. In 
almost every criminal trial, courts deal with the possibility that the 
defense will offer peijured exculpatory testimony. This risk is 
particularly great in cases in which one codefendant testifies against 
the other as part of a plea bargain agreement, but courts deal with the 
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problem by treating issues relating to the truth of this testimony as 
questions of fact for the jury to decide. To foreclose a defendant from 
requesting immunity for his witness because of the fear of perjury is to 
single him out discriminatorily from other criminal defendants. The 
likelihood, moreover, that criminals would be eager to come forward 
and lie for their friends is small because federal immunity statutes 
specifically exclude perjury from their protection,135 and any witness 
who lies while testifying under an immunity grant is subject to 
prosecution. Finally, prosecutors need not fear that a witness will take 
an immunity bath during direct examination because the trial court 
would restrict the defense counsel’s questions to relevant issues.136

135. See 18 U.S.C. §6002 (1970) (no information derived from compelled testimony may be 
used against a witness, except in a prosecution for perjury, giving a false statement, or otherwise 
failing to comply with the order).

136. Note, supra note 11, at 97.
137. Michigan v. Tucker, 417 U.S. 433, 446 (1974); Lutwak v. United States, 344 U.S. 604, 

619 (1952).

Conclusion

A defendant cannot be given a perfect trial, but he is entitled to a 
fair trial and a just result under our criminal justice system.137 When it 
is clear that a potential witness’ testimony is relevant and exculpatory, 
it becomes critical that the court act to preserve the defendant’s 
constitutional rights and society’s right to develop all relevant 
information. Because the primary responsibility of the judiciary under 
the Constitution is to see that justice is done in the courts of law, the 
separation of powers doctrine should not bar judicial review of a 
prosecutor’s refusal to seek immunity for a defense witness. When a 
defense witness invokes his fifth amendment privilege and the 
prosecutor is unwilling to grant the witness immunity, the court 
should balance the needs of the defendant, the prosecution, and the 
public. If the defendant’s interests appear most compelling, requiring 
the prosecutor to seek a grant of use immunity or face dismissal of the 
action protects the rights of all at the least possible cost.

Helen M. McCue



COMMENTS
PROCEDURAL DUE PROCESS AND THE 
EXERCISE OF DELEGATED POWER: THE 
FEDERAL CIVIL SERVICE EMPLOYMENT 
RESTRICTION ON ALIENS

Introduction

On September 2, 1976, President Ford signed Executive Order
11,935,*  which provides that only United States citizens and nationals 
may hold permanent positions in the federal competitive civil service 
except when necessary to promote the efficiency of the service.1 2 The 
President issued the order in response to the Supreme Court’s 
decision three months earlier in Hampton v. Mow Sun Wong,3 which 
held that a Civil Service Commission regulation excluding resident 
aliens from the competitive service had been adopted in violation of 
the due process clause of the fifth amendment.4 The Supreme Court 
in Mow Sun Wong expressly decided only the validity of regulations 
promulgated by the Civil Service Commission and reserved decision 
on the appropriateness of a citizenship requirement instituted by the 
President.5 Subsequently, the United States District Court for the 

1. 3 C.F.R. 146 (1977).
2. Id. The Civil Service Commission construes the term “nationals” to mean only natives of 

American Samoa. See Hampton v. Mow Sun Wong, 426 U.S. 88, 90 n.l (1976).
In a letter to Congress accompanying the Executive order, the President said that “[i]t is in the 

national interest to preserve the long-standing policy of generally prohibiting the employment of 
aliens from positions in the competitive service.” Letter from Gerald R. Ford to the Speaker of 
the House of Representatives and the President of the Senate (Sept. 2, 1976), reprinted in 
3 C.F.R. 146-47 (1977) [hereinafter cited as Letter from President Ford|.

3. 426 U.S. 88 (1976). The President’s letter cited Mow Sun Wong for the proposition that 
Congress or the President may issue a broad prohibition against civil service employment of 
aliens. See Letter from President Ford, supra note 2.

4. 426 U.S. at 116-17. The contested regulation, 5 C.F.R. §338.101 (1976), restricted 
admission to competitive civil service examinations to citizens and individuals owing permanent 
allegiance to the United States. Id. § 338.101(a). Similarly, it limited appointments to citizens or 
persons owing permanent allegiance to the United States, with exceptions for limited executive 
assignments in the absence of qualified citizens and for rare cases in which the competitive 
examination could be waived. See id. §338.101(b). Not all federal employment is so restricted, 
however, as many federal jobs are specifically exempted by statute from the competitive service. 
See 5 U.S.C. §§2102-2103 (1970). See generally U.S. Civil Service Comm'N, 93d Cong., 1st 
Sess., Statutory Exceptions to the Competitive Service, Report to the Senate Comm, on 
the Post Office and Civil Service (Comm. Print 1973).

5. 426 U.S. at 114 (question solely whether the Civil Service Commission regulation is valid; 
Court assumes, without deciding, that Congress or President has constitutional power to impose 
the same requirement).

83
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Northern District of California, in a decision by Chief Judge Peckham, 
rejected plaintiffs’ motion for an order implementing the Supreme 
Court decision and upheld continued exclusion on the basis of the 
Executive order, finding extended analysis of its validity unnecessary.6 
This comment explores the appropriate impact of Mow Sun Wong on 
the Executive order. Initially, it analyzes the Supreme Court opinion 
and its effect on the delegation of power doctrine. It then addresses the 
President’s powers, including those delegated by the Congress and 
those granted by the Constitution, to determine whether they can 
provide an adequate basis to support the Executive order and what 
degree of compliance with the doctrine of Mow Sun Wong is required to 
validate a regulation based upon those underlying powers.

6. Mow Sun Wong v. Hampton, 435 F. Supp. 37, 41-42 (N.D. Cal. 1977). The district court 
stated that the Supreme Court already had decided whether the order exceeded the scope of the 
President’s statutory and constitutional authority to prescribe qualifications for federal 
employment. Id. at 42. The court mistakenly circumvented the Mow Sun Wong standard of 
procedural analysis with a brief reference to the discretion delegated by Congress to the President 
and the Civil Service Commission. Id.; see notes 23-47 infra and accompanying text. It then 
considered at length the substantive validity of the presidential rule, finding that it did not violate 
the due process clause of the fifth amendment. 435 F. Supp. at 42-44. The confusion in the 
court’s analysis is compounded by the addition of two lengthy footnotes that sequentially note 
first the “tension” inherent in disapproving the Commission rule but not the Executive order 
when both were based on a statutory grant to promote efficiency and second, the “significant 
conceptual problems” in permitting the President to exclude aliens from competitive 
examinations under the appointment power. Id. at 41 nn.5-6; see Myers v. United States, 272 
U.S. 52, 128-29 (1926) (Congress has power to prescribe reasonable qualifications for public 
office; President in exercising appointment power selects from those designated by Congress as 
qualified). See generally The Supreme Court, 1975 Term, 90 Harv. L. Rev 56, 108-09 (1976) 
(puzzling aspect of Mow Sun Wong stems from Justice Stevens’ willingness to assume President 
could order exclusion after concluding that Commission could not); notes 109-11 infra and 
accompanying text (dictum in Supreme Court decision on presidential authority not controlling).

7. Hampton v. Mow Sun Wong, 426 U.S. 88, 107-08,108 n.31 (1976); SECOND Report OF THE 
United States Civil Service Commission 83 (1885). The Commission was established by the 
Pendleton Civil Service Act of 1883, ch. 27, §1, 22 Stat. 403 (codified at 5 U.S.C. §1101 
(1970)).

Regulations disqualifying resident aliens from federal competitive 
service positions have existed since the Civil Service Commission was 
created in 1883.7 The petitioner’s challenge in Mow Sun Wong 
followed a series of Supreme Court cases holding that state 
restrictions discriminating against aliens violate the equal protection 
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clause of the fourteenth amendment.8 In Graham v. Richardson9 the 
Court held that classifications based on alienage, like those based on 
nationality or race, are inherently suspect and thus subject to close 
judicial scrutiny.10 Two years later, in Sugarman v. Dougall,11 the 
Court invalidated under the equal protection clause a New York civil 
service law requiring United States citizenship for all positions in the 
state competitive civil service.12 The Court rejected the state’s 
contention that limited economic resources constitutionally justified 
confining employment to national citizens,13 just as the Court in 
Graham had rejected a similar argument concerning welfare 

8. The Court first invalidated a state restriction affecting alien employment in 1886. See Yick 
Wo v. Hopkins, 118 U.S. 356, 368-69, 374 (1886) (selective administration of ordinance 
depriving only Chinese aliens of employment violates equal protection clause). In another early 
case, Justice Hughes stated for the Court:

[TJhe right to work for a living in the common occupations of the community is of 
the very essence of . . . personal freedom .... If this could be refused solely upon 
the ground of race or nationality, the prohibition of the denial to any person of the 
equal protection of the laws would be a barren form of words.

Truax v. Raich, 239 U.S. 33, 41 (1915) (citation omitted) (Arizona law establishing 20% limit on 
proportion of aliens private employer can hire violates fourteenth amendment). See generally 
Griffith, Some Rights and Disabilities of Aliens, 2 Ohio N.U.L. Rev. 613 (1975); Comment, The 
Constitutionality of Employment Restrictions on Resident Aliens in the United States, 24 Buffalo 
L. Rev. 211 (1974); Comment, Aliens and the Civil Service: A Closed Door?, 61 Geo. L.J. 207 
(1972); Comment, Constitutional Law: Federal Economic Regulation of Alien Individuals and 
Corporations Looking for Equal Air Space in the Fifth Amendment, 29 Okla. L. Rev. 409 (1976).

9. 403 U.S. 365 (1971).
10. Id. at 371 (state statute denying welfare benefits to resident aliens or to aliens who have 

not resided in United States for specified period violates equal protection). The proposition that 
statutes discriminating against “discrete and insular minorities” may require more searching 
judicial scrutiny was first discussed in the famous Carolene Products footnote by Justice Stone. 
See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). In Korematsu v. United 
States, 323 U.S. 214 (1944), the Court held that classifications based on race are immediately 
suspect and subject to the most rigid scrutiny. Id. at 216 (wartime exclusion of persons of 
Japanese ancestry from West Coast military areas satisfies constitutionally rigid scrutiny). See 
generally Developments in the Law—Equal Protection, 82 Harv.L. Rev 1065, 1076-1132 (1969) 
(discussing traditional levels of review in equal protection analysis).

In Graham the Court based the requirement of strict scrutiny upon its finding that aliens are a 
prime example of a discrete and insular minority. 403 U.S. at 372. In addition, the Graham 
opinion noted that the state restriction encroached upon exclusive federal power over aliens. Id. 
at 376-80.

11. 413 U.S. 634 (1973).
12. Id. at 647.
13. Id. at 643-45. As the Court noted in a case decided the same day as Sugarman, resident 

aliens “pay taxes, support the economy, serve in the armed forces, and contribute in myriad 
other ways to our society.” In re Griffiths, 413 U.S. 717, 722 (1973). The Court implied in 
Griffiths that permitting a state to conserve its limited economic resources, such as state 
employment opportunities, by denying distribution of those resources to resident aliens would 
be unfair in light of their contribution to the state. See id. at 722.
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benefits.14 Although recognizing that citizenship might be a legitimate 
requirement for particular positions involving direct participation in 
the formulation, execution, or review of important state policy,15 the 
Court held that total exclusion of aliens from the competitive civil 
service was too imprecise to withstand close judicial scrutiny.16 Thus, 
prior to Mow Sun Wong the Court had firmly established that 
fourteenth amendment equal protection principles require close 
scrutiny of any state-level classification discriminating against 
aliens,17 and that a flat disqualification of aliens from state civil 
service positions will not satisfy that scrutiny.18 In Sugarman, 
however, the Court stated that it was intimating no opinion on the 
validity of the citizenship requirements of the federal civil service.19

14. Sugarman v. Dougall, 413 U.S. 634, 645 (1973); see Graham v. Richardson, 403 U.S. 365, 
374-76 (1971) (concern for fiscal integrity and maintenance of discarded right-privilege 
distinction not sufficiently compelling interests to justify preference for citizens over aliens).

15. 413 U.S. at 647.
16. Id. at 643, 649. The classification was both overinclusive, because it indiscriminately 

applied to many positions, such as sanitation jobs, without discretionary functions, and 
underinclusive, because it did not apply to many high-level executive appointments with 
significant discretionary power. Id. at 643. For an explanation of traditional “underinclusive” 
and “overinclusive” equal protection analysis, see Developments in the Law—Equal Protection, 
supra note 10, at 1084-87. But see Perry, Constitutional "Fairness": Notes on Equal Protection 
and Due Process, 63 Va. L. Rev. 383, 386 & n.20 (1977) (overinclusive/underinclusive analysis 
self-fulfilling, circular logic).

17. The Court has emphasized the “suspect” nature of state classifications based on alienage 
in other cases. See In re Griffiths, 413 U.S. 717, 721-22 (1973) (Connecticut provision excluding 
resident alien lawyers from bar membership violates fourteenth amendment equal protection 
clause); cf. Examining Bd. of Eng’rs v. Flores de Otero, 426 U.S. 572, 599-601 (1976) (whether 
scrutinized under fifth or fourteenth amendment, Puerto Rican statute restricting engineering 
licenses to citizens held violative of equal protection principles).

Another possible justification for invalidation of state schemes discriminating against aliens 
derives from the preemption of state regulation of aliens by the express power granted to 
Congress in the Constitution. See Sugarman v. Dougall, 413 U.S. 634, 646 (1973) (Court relied 
solely upon fourteenth amendment to invalidate state discrimination against aliens, specifically 
reserving question of extent of congressional naturalization and immigration power); Graham v. 
Richardson, 403 U.S. 365, 376-80 (1971) (federal preemption additional reason for invalidation 
of state discrimination); U.S. CONST, art. I, § 8, cl. 4 (Congress has power to establish uniform rule 
of naturalization). See DeCanas v. Bica, 424 U.S. 351, 355-56 (1976) (California law 
prohibiting employment of illegal aliens not preempted by the constitutionally granted federal 
power over immigration and naturalization or by any federal law adopted pursuant to that 
power).

18. See notes 11-16 supra and accompanying text. The lower courts have ruled upon the 
validity of other state restrictions on aliens with varying results. See, e.g., Foley v. Connelie, 419 
F. Supp. 889, 898-99 (S.D.N.Y. 1976) (2-1 decision) (upholding citizenship requirement for 
state police); Taggart v. Mandel, 391 F. Supp. 733, 740 (D. Md. 1975) (invalidating citizenship 
requirement for state notaries public); Perkins v. Smith, 370 F. Supp. 134, 138 (D. Md. 1974) 
(upholding citizenship requirement for state and federal jurors), affd mem., 426 U.S. 913 
(1976).

19. 413 U.S. at 646 n.12. The Court has held that discrimination against aliens by a private 
employer on the basis of alienage does not violate title VII of the Civil Rights Act of 1964, which 
prohibits discrimination on the basis of national origin. See Espinoza v. Farah Mfg. Co., 414 U.S. 
86, 91 (1973) (construing 42 U.S.C. §2000e-2(a)(l) (1970)).
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In Mow Sun Wong the respondent aliens urged that the regulation 
in question violated the equal protection component of the fifth 
amendment due process clause, just as the disqualification of aliens 
from state civil service positions in Sugarman violated the equal 
protection clause of the fourteenth amendment.20 Nevertheless, the 
Supfeme Court did not decide whether the fifth amendment 
mandates strict judicial scrutiny of federal classifications based upon 
alienage or whether the Commission’s regulation could withstand that 
examination.21 Instead, the Court held that the regulation did not 

20. Brief for Respondents at 17-18, Hampton v. Mow Sun Wong, 426 U.S. 88 (1976). 
Although the equal protection clause of the fourteenth amendment expressly applies only to the 
states, there are equal protection elements in the restrictions that the fifth amendment due 
process clause imposes on the federal government. See, e.g., Weinberger v. Wiesenfeld, 420 U.S. 
636, 638 n.2 (1975) (dictum) (approach to “equal protection” claims under fifth amendment due 
process clause identical to approach used with fourteenth amendment equal protection claims); 
Schneider v. Rusk, 377 U.S. 163, 168 (1964) (fifth amendment prohibits discrimination so 
unjustifiable as to be violative of due process); Bolling v. Sharpe, 347 U.S. 497, 499 (1954) 
(although “equal protection of the laws” and “due process of law” not always interchangeable 
phrases, discrimination may be so unjustifiable as to violate due process). But cf. Mathews v. 
Diaz, 426 U.S. 67, 86-87 (1976) (fourteenth amendment limits on state power substantially 
different from fifth amendment restrictions on federal power over immigration and 
naturalization; federal regulation restricting alien eligibility for Medicare upheld). In Mow Sun 
Wong Justice Stevens’ majority opinion stated in dictum that the protections of the fifth 
amendment due process clause are not always coextensive with those of the fourteenth 
amendment equal protection clause; the language of the two clauses differs and more 
importantly, overriding national interests could justify federal classifications that are 
unjustifiable by any individual state’s interest. 426 U.S. at 100 & n.17. Thus, the paramount 
federal power over immigration and naturalization foreclosed a simple extension of the 
Sugarman holding to invalidate the federal regulation in Mow Sun Wong. Moreover, this federal 
power might constitute an overriding national interest sufficiently compelling to justify a 
citizenship requirement imposed by the federal government that is impermissible when imposed 
by a state. Hampton v. Mow Sun Wong, 426 U.S. at 100-01; see Mathews v. Diaz, 426 U.S. at 84- 
87 (although state welfare policy provides no legitimate basis for discrimination between 
national citizens and aliens, comparable federal classification routine).

21. 426 U.S. at 103. Justice Stevens stated that substantive equal protection analysis is 
authorized by the fifth amendment, but that such analysis is unnecessary if narrower inquiry 
reveals that constitutionally essential procedures were not followed. Id.

The district court had held that the Civil Service Commission regulation was constitutional. 
Mow Sun Wong v. Hampton, 333 F. Supp. 527, 531-32 (N.D. Cal. 1971). The Ninth Circuit 
reversed, holding that the restriction was so unjustified as to violate the equal protection 
component of the fifth amendment due process clause. Mow Sun Wong v. Hampton, 500 F.2d 
1031, 1040-41 (9th Cir. 1974). Following the Supreme Court decision, the plaintiffs returned to 
the district court, seeking an order to implement the decision and enjoining enforcement of the 
Commission rule barring aliens from public employment. Mow Sun Wong v. Hampton, 435 F. 
Supp. 37 (N.D. Cal. 1977). The district court declared the Commission rule invalid as the 
Supreme Court decision required, but applied Executive Order 11,935 as controlling law to 
continue plaintiffs’ exclusion. Id. at 46; see note 6 supra. The district court decision is now on 
appeal before the Ninth Circuit. Mow Sun Wong v. Hampton, appeal docketed, No. 77-2649 (9th 
Cir. Apr. 28, 1977).
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satisfy the procedural requirements of the due process clause.22 
Application of the same analysis to the Executive order may well 
result in a finding that it does not comply with the due process 
requirements postulated in Mow Sun Wong.

22. 426 U.S. at 116-17. The dissent, written by Justice Rehnquist, would have upheld the 
Commission’s rule as fulfilling both procedural and substantive due process, and maintained 
that the majority’s novel conception of procedural due process was contrary to established 
doctrine. See id. at 117, 126-27 (Rehnquist, J., with Burger, C.J., White & Blackmum, JJ., 
dissenting).

23. Id. at 103. Justice Stevens cited no case in support of this statement. See id.
Although the statement refers specifically to a situation in which the federal government adopts 

a rule that would violate the equal protection clause if adopted by a state, the requirement also 
should apply to other rules adopted by the federal government that are of doubtful con
stitutionality because they infringe upon individual rights. See Califano v. Goldfarb, 430 U.S. 199, 
223 (1977) (Stevens, J., concurring) (citing Hampton v. Mow Sun Wong, 426 U.S. 88 (1976)) 
(unequal distribution of economic benefits solely on basis of sex must meet due process 
requirement of legitimate basis to presume discrimination actually intended to serve interest 
asserted as its justification).

24. 426 U.S. at 103.
25. Id. The opinion added that the presumption would be fortified by a statement of reasons 

for the rule that included the relevant interest, but did not state the basis for this distinction 
between agency and congressional or presidential actions. See id.

26. See id. at 105-14.

The Due Process Standard in Hampton v. Mow Sun Wong

The due process requirement announced in Mow Sun Wong 
appears modest: “When the Federal Government asserts an 
overriding national interest as justification for a discriminatory rule 
which would violate the Equal Protection Clause if adopted by a 
State, due process requires that there be a legitimate basis for 
presuming that the rule was actually intended to serve that 
interest.”23 To determine whether that requirement was fulfilled, the 
Court considered alternative justifications: If Congress and the 
President had expressly mandated the rule, the Court might presume 
that any proffered interest rationally served by the rule actually gave 
rise to it;24 if an agency promulgated the rule, the Court would 
presume that the asserted interest was the reason for the rule when 
that agency has direct responsibility for protecting that interest.25

Applying this due process requirement to the circumstances of 
Mow Sun Wong indicates that the requirement may be more 
demanding than it initially appears. First, the Court rigorously 
examined the relevant statutes and Executive orders to determine 
whether the Civil Service Commission was expressly mandated by 
Congress or the President to prevent resident aliens from holding 
competitive service positions.26 The legislative history of the original 
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civil service act suggests that some members of Congress initially 
expected the Commission to impose a citizenship requirement.27 
Thereafter, Congress consistently used appropriation acts to limit the 
receipt of government salaries to citizens or those owing allegiance to 
the United States.28 But in the light of the vast network of 
congressional exceptions authorizing payment to a much broader 
class of potential employees than the class of persons eligible under 
the Civil Service Commission regulation,29 the Court concluded that 
no statute could be construed to evidence either congressional 
approval or disapproval of the regulation.30 Similarly, Executive

27. Id. at 106 & n.28 (interpreting legislative history of Pendleton Civil Service Act of 1883, 
ch. 27, 22 Stat. 403 (codified in scattered sections of 5, 18, 40 U.S.C.)); see 14 Cong. Rec. 243 
(1882) (remarks of Sen. Hawley) (obvious requirements for admission to examination would 
include citizenship, fair health, proper age, and literacy). The Court also noted, however, that 
several specific grounds for exclusion, including excessive use of alcohol, were included in the 
Act. See 426 U.S. at 106 n.29. Application of the maxim “expressio unices est exclusio alterius” 
results in an interpretation of the Act that includes a presumption that citizenship was not in
tended to be a prerequisite. See generally W. Statsky, Legislative Analysis: How to Use 
Statutes and Regulations 83-98 (1975) (statutory expression of one thing, person, or event 
impliedly excludes another thing, person, or event).

28. See 426 U.S. at 108. The act in effect when respondents were denied federal employment 
contained a statutory limitation that no compensation could be paid under any appropriation act 
to any federal employee employed within the continental United States unless the employee was 
a citizen, had filed intent to become a citizen, owed allegiance to the United States, or was a 
lawfully admitted alien from Poland or the Baltic countries. Public Works for Water, Pollution 
Control, and Power Development and Atomic Energy Commission Appropriation Act, 1970, 
Pub. L. No. 91-144, §502, 83 Stat. 337 (1969) (superseded 1970) [hereinafter cited as 1970 
Appropriation Act[.

29. 426 U.S. at 109. The Court noted the “force” of the argument that the exceptions to the 
original limitation had become so broad by 1969 as to constitute congressional repudiation of 
the Commission’s rule. Id. (growth of exceptions illustrated by reference to five appropriations 
acts from 1938 to 1953). The act in effect when the respondents were denied federal 
employment included exceptions to the limitation for certain temporary employees, for citizens 
of the Philippines, and for nationals of “countries allied with the United States in the current 
defense effort.” 1970 Appropriation Act, supra note 28, §502. Congress included similar 
exceptions in appropriation acts in other years. See, e.g., Treasury, Postal Service, and General 
Government Appropriation Act, 1976, §602, 31 U.S.C. §699b (Supp. V 1975) (similar to 1970 
Appropriation Act with exception extended to lawfully admitted aliens from Cuba and South 
Vietnam); Treasury, Postal Service, and General Government Appropriation Act, 1977, Pub. L. 
No. 94-363, §602, 90 Stat. 963 (1976) (same). Congress has provided for exceptions to the 
citizenship limitation in other statutes as well. See, e.g., National Aeronautics and Space Act 
of 1958, § 203(b)(10), 42 U.S.C. § 2473(b)(10) (1970) (National Aeronautics and Space Adminis- 
stration positions exempted from citizenship requirements when determined necessary 
by Administrator); Legislative Branch Appropriation Act, 1977, Pub. L. No. 94-440, §802, 90 
Stat. 1439 (1976) (some Library of Congress positions exempted from citizenship requirements 
if no one meeting requirements available); Department of Defense Appropriation Act, 1977, 
Pub. L. No. 94-419, §703, 90 Stat. 1279 (1976) (Defense Department positions exempted from 
citizenship requirements).

30. 426 U.S. at 109-10. The majority opinion did not consider whether the respondent aliens 
fit within the exceptions allowed by the statute. See id. at 125-26 (Rehnquist, J., with Burger, 
C.J., White & Blackmun, JJ., dissenting) (contrary to the majority opinion, dissent concludes
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Order 10,577,31 issued by President Eisenhower, authorized the 
Commission to establish employment standards with respect to 
citizenship.32 Nevertheless, the Court rejected the argument that the 
Executive order mandated the Commission rule. Indeed, Justice 
Stevens found it equally, if not more reasonably, susceptible to 
interpretation as a command to determine which positions required 
citizenship.33

Congress expressly excluded respondents from civil service in relevant appropriation act). If, as 
the dissent argues, the statute clearly had precluded salary payments to the respondents, this 
might have forced the Court to decide the issue of congressional power to deny aliens any access 
to competitive service employment, a question avoided by Justice Stevens. See 426 U.S. at 
103. Nevertheless, the record does not contain sufficient information to resolve the question of 
respondents’ eligibility to receive compensation. They may have been exempted from the 
statutory limitation on two grounds: either as individuals owing allegiance to the United States, 
or as nationals of a country allied with the United States in the current defense effort. See 1970 
Appropriation Act, supra note 28, §502; note 29 supra (statutory exceptions to citizenship 
limitation).

In his dissent. Justice Rehnquist noted that respondents made no assertion that they qualified 
as owing allegiance to the United States. 426 U.S. at 126. Two of them, however, had filed 
affidavits of allegiance with the district court after the litigation began. Id. (Rehnquist, J., with 
Burger, C.J., White & Blackmun, JJ., dissenting); see Petition for Certiorari at A-29, Hampton v. 
Mow Sun Wong, 426 U.S. 88 (1976) (copy of affidavits of allegiance). Section 502 of the 1970 
Appropriation Act provides that an affidavit signed by the employee shall be prima facie evidence 
that the requirements of the statute have been met. 1970 Appropriation Act, supra § 502. Aliens 
may sign valid affidavits of allegiance to the United States. See Hampton v. Mow Sun Wong, 426 
U.S. at 111 n.43 (noncitizens can, in good conscience, take oath to support the Constitution); In re 
Griffiths, 413 U.S. 717, 726 n.18 (1971) (same). Nevertheless, Justice Rehnquist stated that by 
filing the oath after the commencement of litigation the respondents created an implication that 
they did not qualify at the time of employment. See 426 U.S. at 126. He conceded, however, that 
the meaning of the term “to owe allegiance” is unclear. Id.

Moreover, the respondents could have been exempted from the general congressional 
limitation because of their status as nationals of countries allied with the United States in the 
current defense effort. See 1970 Appropriation Act, supra note 28, §502. Although the record 
establishes that all of the respondents are Chinese, it does not specify whether they are citizens 
of the Republic of China, the People’s Republic of China, or neither. Petition for Certiorari at A- 
6, A-27, A-28. Because the Republic of China and the United States are parties to a defense 
treaty, the respondents would fit within the defense ally exception if they were considered 
nationals of the Republic of China. See Letter from Robert Hampton, Chairman, Civil Service 
Commission, to L. Ling-Chi Wang (Sept. 18, 1970), reprinted in Petition for Certiorari at A-23, 
Hampton v. Mow Sun Wong, 426 U.S. 88 (1976) (appropriation act would allow citizen of 
Republic of China to take position in the sendee).

31. 19 Fed. Reg. 7521 (1954), reprinted in 5 U.S.C. §3301 app., at 232 (1970).
32. Id. The order provided: “The Commission is authorized to establish standards with 

respect to citizenship, age, education . . . which applicants must meet to be admitted to or rated 
in examinations.” Id.

33. 426 U.S. at 112. Although the Commission might have decided under the order that 
citizenship was a necessary qualification for all federal positions, that decision would be an act of 
the Commission, not an express decision of the President. Id.

A less rigorous analysis of the legislative history of the original civil 
service act, of the restrictions in the appropriation acts, and of 
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Executive Order 10,577, combined with almost 100 years of knowing 
acquiescence in the Commission rule by the President and 
Congress,34 could have resulted in finding an express mandate for the 
Commission rule. The Court’s contrary finding demonstrates that the 
Court espouses a strict definition of the express mandate require
ment.35

34. See id. at 105.
35. The Court does not always employ such strict scrutiny in determining whether 

congressional authorization of an administrative practice exists. In Zemel v. Rusk, 381 U.S. 1 
(1965), the Court found congressional authorization for the Secretary of State’s peacetime 
denial of passports for travel to Cuba in a statute granting the Secretary authority to issue 
passports. Id. at 7. The Court found support for the authorization in the area restrictions that 
had been imposed by the Secretary several times during war and once in peacetime, each prior 
to the reenactment of the statute. See id. at 7-12; id. at 30 (Goldberg, J., dissenting); notes 94-97 
infra and accompanying text.

36. 426 U.S. at 114 (citing 5 U.S.C. §3301(1) app., at 232 (1970)). Justice Stevens rejected 
the claim that interests regarding treaty negotiations, foreign affairs, or the encouragement of 
aliens to become citizens could have been the basis for the Commission rule, because those 
interests are not within the responsibilities of the Commission. Id. at 114-15.

37. Brief for Petitioners at 67-68, Hampton v. Mow Sun Wong, 426 U.S. 88 (1976); cf. 
Mathews v. Lucas, 427 U.S. 495, 509-10 (1976) (administrative convenience sufficient to justify 
requirement that illegitimate but not legitimate children prove dependency). But cf. Califano v. 
Goldfarb, 97 S. Ct. 1021, 1032 (1977) (plurality opinion) (administrative convenience insufficient 
to sustain statute requiring only male surviving spouse to prove dependence on deceased wage 
earner).

The Court in Mow Sun Wong and in Sugarman agreed that certain government jobs could 
validly be withheld from aliens. See Hampton v. Mow Sun Wong, 426 U.S. at 115 (citizenship 
appropriate and legitimate requirement for some important, sensitive positions); Sugarman v. 
Dougall, 413 U.S. 634, 641 (1973) (citizenship may be appropriate requirement for positions 
involving formulation and execution of important state policy).

38. The efficiency of the federal work force is the direct responsibility of the Civil Service 
Commission. Hampton v. Mow Sun Wong, 426 U.S. 88, 114 (1976). If the Court had intended to 
establish such a presumption and had accepted administrative convenience as the interest 
underlying the rule, that presumption would have resolved the procedural issue decided in the 
case.

Second, the Court’s scrutiny of the Commission’s assertion of an 
interest in administrative convenience to justify the rule further shows 
the rigor of the Mow Sun Wong approach. As Justice Stevens noted, 
the only interest delegated by statute to the Civil Service Commission 
is promotion of the efficiency of the service.36 The Commission 
asserted that the flat exclusion of aliens promoted the efficiency of the 
service by eliminating the need to determine which jobs were 
inappropriate for aliens.37 If the Court had intended to establish a 
strong presumption favoring any asserted interest as adequate 
justification for a rule adopted by a federal agency with direct 
responsibility for that interest, no further inquiry would have been 
necessary.38 Nevertheless, the Court further examined the asserted 
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interest of administrative convenience and found two reasons 
overcoming the presumption of adequate justification. First, the 
Court noted the obligation of the Commission as an administrative 
agency to make known the reasons for its important decisions,39 
observing that nothing in the record indicated any “considered 
evaluation” by the Commission of whether a flat exclusion would 
substantially serve the efficiency of the service more than would 
expansion of the labor pool with appropriate alien applicants.40 
Second, the Court considered the significance of the equal protection 
interest at stake and stated that “any fair balancing of the public 
interest in avoiding the wholesale deprivation of employment 
opportunities caused by the Commission’s indiscriminate policy, as 
opposed to what may be nothing more than a hypothetical 
justification, requires rejection of the argument of administrative 
convenience.”41

39. See id. at 115-16.
40. See id. at 115. “Nor can we reasonably infer that the administrative burden of selecting 

proper alien applicants would be a particularly onerous task . . . .” Id.; cf. Elrod v. Bums, 427 
U.S. 347, 364-65 (1976) (plurality opinion) (state interest in efficiency harmed rather than 
helped by patronage employment practices). The Court supported its belief that job 
classification would not be a particularly onerous task with the example of the Postal Service, 
which, upon dropping its flat citizenship requirement, apparently encountered no particular 
difficulty in classifying jobs appropriate for noncitizens. 426 U.S. at 115. It is arguable, however, 
that the task would be somewhat more difficult for the Civil Service Commission, which is 
responsible for filling positions in many different government agencies with widely varying 
characteristics. See 5 C.F.R. §§1.2, 2.1, 2.2 (1977) (Civil Service Commission responsible for 
appointments to all competitive service positions).

41. 426 U.S. at 115-16.
42. See note 23 supra and accompanying text.

The role that balancing the asserted interest against the right 
restricted may play in future decisions is unclear. But the Court’s 
willingness to balance at all substantially increases the scrutiny 
inherent in its new procedural due process approach. Furthermore, 
the interests against which the Court balanced the administrative 
convenience of a flat exclusion were not only the possible efficiency 
increase of a less restrictive rule but also the public interest in 
avoiding wholesale deprivation of employment opportunities. Indeed, 
in considering the public interest in avoiding discrimination, the Court 
effectively engaged in a substantive analysis of the issues presented 
in the case, although this step is consistent with the procedural due 
process requirement imposed by the Court.42 By balancing these 
competing interests, Justice Stevens determined whether the interest 
asserted as justifying the rule, balanced against the discrimination 
imposed by the rule, appeared sufficiently substantial to permit a 
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reasonable presumption that it was the actual reason for adoption of 
the rule.43

43. In Califano v. Goldfarb, 430 U.S. 199 (1977), Justice Stevens explicitly examined an 
asserted justification for a discriminatory rule to test the validity of the presumption that the 
justification was in fact the predicate of the rule. See id. at 219-22 (Stevens, J., concurring) 
(administrative convenience not actual reason for congressionally mandated rule that widower 
but not widow prove dependence to qualify for social security benefits; cost of benefits for 
nonqualifying widows clearly outweighs possible administrative gains).

44. See 426 U.S. at 103; note 24 supra and accompanying text.
45. See 426 U.S. at 103; note 25 supra and accompanying text.
46. See 426 U.S. at 115; notes 39-40 supra and accompanying text.
47. See 426 U.S. at 115; note 41 supra and accompanying text.
48. See Board of Regents v. Roth, 408 U.S. 564, 570-71, 570 n.8 (1974) (in determining 

whether state refusal to rehire college teacher violated due process clause, courts should look 
first to nature of interest involved and then to form of procedure required).

49. See Hampton v. Mow Sun Wong, 426 U.S. 88, 118 (1976) (Rehnquist, J., with Burger, 
C.J., White & Blackmun, JJ., dissenting) (neither citizen nor alien has any liberty interest in 
obtaining federal employment); Arnett v. Kennedy, 416 U.S. 134, 152 (1974) (plurality opinion) 
(federal government has virtually uncontrolled latitude in decisions as to hiring and firing); 
Cafeteria & Restaurant Workers v. McElroy, 367 U.S. 886, 894 (1961) (due process not violated 
by revocation without hearing of security clearance of private contractor’s employee).

In invalidating the Commission’s regulation, the Court in Mow Sun 
Wong established alternative approaches to determine whether the 
procedural due process requirement is satisfied: 1) If Congress or the 
President expressly mandates the rule, the Court might presume that 
any interest rationally served by the rule was the actual motivation for 
it;44 and 2) If an administrative agency adopts the rule, the asserted 
interest must be the direct responsibility of that agency to be 
presumed to be the predicate for the rule.45 If the challenged rule 
appears to satisfy only the second alternative, the Court will engage in 
further examination of the interest to determine whether the 
presumption that it in fact underlies the rule is reasonable. To 
evaluate the reasonableness of this presumption, a court should 
consider such factors as whether the agency can show that the 
asserted interest actually was evaluated and is substantial,46 and 
whether there is significant merit to the substantive constitutional 
concerns implicated when balanced against the interests asserted as 
justification for infringing those concerns.47

EVALUATION OF THE MOW SUN WONG STANDARD

Traditional procedural due process analysis is a two-step inquiry: 
first, whether an individual’s interest in life, liberty, or property has 
been taken by the government, and second, whether that taking 
followed the procedures required by due process.48 The mere denial 
of a government job generally does not implicate procedural due 
process rights.49 In Mow Sun Wong, however, the right asserted by 
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respondent aliens was not the right to a government position. Rather, 
they had been deprived as a discrete class of the right even to be 
considered for employment, an interest in liberty, according to the 
Court,50 and sufficient to satisfy the first level of procedural due 
process analysis.51

50. 426 U.S. at 102-03 (rule deprives a discrete class of persons of an interest in liberty on a 
wholesale basis).

51. See Brief for Respondents at 11, Hampton v. Mow Sun Wong, 426 U.S. 88 (1976).
52. See, e.g., Armstrong v. Manzo, 380 U.S. 545, 550 (1965) (failure to give natural father 

notice of pending adoption proceedings violates rudimentary demands of due process); Walker 
v. Hutchinson, 352 U.S. 112, 116 (1956) (notice of condemnation proceedings by newspaper 
publication insufficient to meet due process requirements); Mullane v. Central Hanover Bank & 
Trust Co., 339 U.S. 306, 314-15 (1950) (fundamental requirement of due process is notice 
reasonably calculated to afford opportunity to be heard).

53. See, e.g., Goss v. Lopez, 419 U.S. 565, 584 (1975) (informal hearing necessary for 
suspension of public school student); Perry v. Sinderman, 408 U.S. 593, 599 (1972) (hearing 
necessary if dismissed state college teacher can prove de facto tenure); Goldberg v. Kelly, 397 
U.S. 254, 266 (1970) (pretermination hearing necessary for state welfare aid termination). But 
cf. Mathews v. Eldridge, 424 U.S. 319, 326 (1975) (evidentiary hearing not required prior to 
termination of federal disability benefits).

54. See G. Gunther. Cases and Materials on Constitutional Law 895-97 (9th ed. 1975) 
(when government rule deprives individual of liberty or property interest, individual must be 
afforded appropriate hearing).

55. See 426 U.S. at 102-03.
56. See id. at 121 (Rehnquist, J., with Burger, C.J., White & Blackmun, JJ., dissenting) (no 

issue presented to require a hearing; no claim for a hearing even made).
57. Id. at 115.
58. But see note 106 infra.

The second step of the analysis usually relates to those procedures, 
such as notice52 and hearing,53 that are “due” when the government 
deprives an individual of a life, liberty, or property interest.54 But, 
having found that the respondents in Mow Sun Wong had a liberty 
interest at stake,55 the Court did not require that they be given notice 
or a hearing.56 Rather, it required some showing of a legitimate basis 
sufficient to support a presumption that the rule infringing that liberty 
interest actually was predicated upon the overriding national interest 
asserted to justify the rule.57

Despite its novel approach, the Mow Sun Wong formulation serves 
the purposes of traditional procedural due process. To the extent that 
it ensures that a discriminatory rule is actually based on the reasons 
put forth in justification for the rule,58 Mow Sun Wong requires that 
the rule was adopted fairly and not for mistaken or improper reasons. 
Traditional procedural due process requirements, such as the right to 
notice and a hearing, similarly work to ensure fairness and to prevent 
arbitrary or mistaken deprivation of an individual’s life, liberty, or 
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property.59 Indeed, the immediate result of holding the Commission 
rule invalid was to require an individual determination of each alien’s 
suitability for a federal job.60

59. See Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 170 (1951) 
(Frankfurter, J., concurring) (heart of due process is that democratic government must practice 
fairness, which is rarely obtainable by secret, one-sided fact determination); id. at 179 (Douglas, 
J., concurring) (Bill of Rights procedural requirements, including due process, differentiate rule 
by law from rule by whim or caprice); Subrin & Dykstra, Notice and the Right to be Heard: The 
Significance of Old Friends, 9 Harv. C.R.-C.L. L. Rev. 449,451-57 (1974) (purposes of notice and 
hearing requirements are accuracy and avoidance of arbitrary action or the appearance of 
arbitrariness).

60. An individual determination of ineligibility would not violate the Constitution. See 
Sugarman v. Dougall, 413 U.S. 634, 646-47 (1973) (alien may be denied public employment on 
basis of individualized determination relating to characteristics of particular individual or 
position).

In this sense the result, though not the reasoning, of the Mow Sun Wong decision resembles 
the “irrebuttable presumption” line of cases in which the Court held that classifications based 
upon irrebuttable presumptions that are not universally correct violate procedural due process. 
See Cleveland Bd. of Educ. v. La Fleur, 414 U.S. 632, 647-48 (1974) (requirements that all 
pregnant teachers take maternity leave five and six months before birth violate due process); 
Vlandis v. Kline, 412 U.S. 441, 453 (1973) (plurality opinion) (state university’s denial of state 
resident tuition rates to students applying from out of state unconstitutional; state must allow 
individual to present evidence of bona fide residency). But see Weinberger v. Salfi, 422 U.S. 749, 
768-85 (1975) (spouse and stepchildren of wage earner dying within nine months after 
relationship began ineligible for social security benefits).

61. See Hampton v. Mow Sun Wong, 426 U.S. 88, 119 (1976) (Rehnquist, J., with Burger, 
C.J., White & Blackmun, JJ., dissenting) (majority inexplicably melds concepts of equal 
protection, procedural due process, and substantive due process). The dissenters’ criticism in 
Mow Sun Wong is similar to criticism leveled against the irrebutable presumption mode of 
analysis discussed in note 60 supra. See Note, The Irrebutable Presumption Doctrine in the 
Supreme Court, 87 Harv. L. Rev 1534, 1548 (1974) (irrebutable presumption analysis a strange 
hybrid of equal protection and due process); Note, Irrebutable Presumptions: An Illusory 
Analysis, 27 Stan. L. Rev. 449, 464-65, 473 (1975) (irrebutable presumption analysis logically 
equivalent to equal protection).

62. See 426 U.S. at 102 & n.22 (aliens already subject to disadvantages not shared by 
community). These were the very concerns that prompted the Court to find alienage a suspect 
classification for purposes of equal protection analysis of state-level regulation. See Graham v. 
Richardson, 403 U.S. 365, 372 (1971) (aliens as a class are prime example of discrete and 
insular minority); note 10 supra.

The Mow Sun Wong procedural due process formulation is 
unusually similar to an equal protection analysis.61 In finding that the 
ineligibility of aliens for competitive civil service employment was a 
deprivation of liberty entitled to procedural due process safeguards, 
the Court relied heavily upon the other disadvantages to which aliens 
are subject and upon their status as a discrete and insular minority, 
both of which are common equal protection considerations.62 
Moreover, the requirement that a legitimate basis support the 
presumption of an overriding national interest is parallel to the 
proposed equal protection requirement that the justifications for 
discriminatory state action be the actual, articulated purposes for the 
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rule.63 Indeed, it is not incongruous to use equal protection principles 
in first deciding whether a possible violation of equal protection meets 
the requirements of procedural due process.

63. See Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a 
Newer Equal Protection, 86 Harv. L. Rev. 1,20-21 (1972) (perfunctory judicial hypothesizing no 
longer appropriate in gauging reasonableness of legislative means).

64. See note 21 supra and accompanying text.
65. Even when constitutional validity is not obviously at issue, agency actions infringing upon 

personal liberty must conform to a strict standard. See generally notes 72-81 infra and 
accompanying text.

66. See notes 140-49 infra and accompanying text.
67. Although the number of resident aliens who might seek federal positions is speculative, 

the effect of the exclusion on the respondents in the present case obviously was severe. Mow 
Sun Wong, for example, was an experienced electrical engineer who, because of his inability to 
find employment for which he was qualified, took a position in a California training program as a 
janitor paid by the state but working in a federal building. Brief for Respondents at 4, Hampton 
v. Mow Sun Wong, 426 U.S. 88 (1976). When his benefits under the California program 
terminated, he was denied even the opportunity to work as a janitor because of the Commission 
rule against employment of aliens, despite the fact that his supervisor described his performance 
as outstanding and desired to have him continue his work as a federal employee. Id.', see Letter 
from Custodial Force Supervisor, reprinted in Petition for Certiorari at A-29, Hampton v. Mow 
Sun Wong, 426 U.S. 88 (1976).

The Court’s finding that adoption of the rule by the Commission 
violated procedural due process is consistent with the policy 
considerations underlying the problem of federal regulation of aliens. 
Although the Court avoided ruling on respondents’ substantive claim 
that total exclusion of aliens from the competitive service was 
unconstitutional per se,64 the substantial possibility that the depriva
tion was unconstitutional makes the requirement that the promulga
tion of the exclusion be subject to procedural scrutiny both rational and 
desirable.65 Moreover, although the holding imposes a somewhat 
greater burden on an agency when promulgating a restrictive rule, it 
does not impose a substantial burden on the federal government as a 
whole. To satisfy the procedural requirements of Mow Sun Wong, the 
branch that derives plenary power over aliens directly from the 
Constitution can expressly mandate that the Commission totally 
exclude aliens from the competitive service and thereby accomplish the 
same end originally sought by the Commission.66 By contrast, a finding 
of no liberty interest in the right of aliens to seek federal employment 
would have left the respondents’ class with no protection against 
arbitrary administrative acts.67

The most interesting aspect of the Mow Sun Wong opinion is the 
Court’s reliance on procedural due process. The decisional route the 
Court selected defers resolution of respondents’ substantive claim 
that their exclusion from the competitive service violated the equal 
protection principles of fifth amendment due process until after the 
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procedural requirements are satisfied.68 Mow Sun Wong tends to 
ensure that before a restrictive rule of uncertain constitutionality can 
be substantively scrutinized, the rule must have been made or 
expressly authorized by the branch of government vested with the 
original power in that area by the Constitution.69 In addition, initial 
invalidation under the procedural test allows the proper governmental 
authority the opportunity to reconsider the issue and to reinstate the 
rule upon finding it necessary and justified by national interests. If the 
rule is challenged again and is held procedurally valid, the 
Government will be able to put forward its best substantive case for 
the Court to judge.70 Moreover, a discriminatory restriction that might 
be constitutional if properly adopted by a government body pursuant 
to its valid interests may not be reimposed after being invalidated on 
procedural grounds because the reconsideration compelled by due 
process indicates that it is not necessary or desirable. The result gives 
the widest breadth to the individual rights involved.71

68. See notes 21-22 supra and accompanying text.
69. Cf. Rescue Army v. Municipal Court, 331 U.S. 549, 568, 571 (1947) (refusing to exercise 

jurisdiction over state case because constitutional issues presented too abstractly; policy based 
in part on consideration due to judgment of other repositories of constitutional power 
concerning scope of their own authority).

70. When considering the substantive issue, the Court could be assured that any regulation 
complying with the procedural requirements of Mow Sun Wong, especially a regulation properly 
readopted by Congress or the President, is believed important by the enacting body and is not 
simply a relic of antiquated habits. See notes 105-06 infra and accompanying text.

71. For example, the Court held in 1959 that the Defense Department was without authority 
to revoke a defense worker’s security clearance without a full hearing. Greene v. McElroy, 360 
U.S. 474, 508 (1959); see notes 73-75 infra and accompanying text. Shortly thereafter, President 
Eisenhower issued Executive Order 10,865, which granted the Defense Department the power 
to revoke security clearances through a procedure requiring a hearing with the right to cross- 
examine witnesses in most circumstances. See Executive Order 10,865, 25 Fed. Reg. 1583,1583- 
84 (1960).

THE MOW SUN WONG STANDARD AND 
THE CLEAR STATEMENT DOCTRINE

Because the Court could have reached the same result in Mow Sun 
Wong without formulating a novel procedural due process approach, 
the grounds for the decision remain puzzling. A series of Supreme 
Court decisions have established the “clear statement doctrine,” which 
requires that administrative agency actions infringing upon individual 
rights be expressly authorized by the branch of government 
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delegating to the agency the power to act in that area.72 73 In Greene v. 
McElroy,13 for example, the Court held in 1959 that the Department of 
Defense could not validly deprive a defense contractor’s employee of 
his security clearance without the procedural right to a full hearing 
when neither Congress nor the President had specifically authorized 
the denial of that right.74 The Court’s concern that “without explicit 
action by lawmakers, decisions of great constitutional import would 
be relegated by default to administrators who, under our system of 
government, are not endowed with authority to decide them”75 76 
appears as valid in the Mow Sun Wong context as it was in Greene. 
The Court took a similar approach the year before in Kent v. Dulles,16 
holding that when an administrator exercises power to curtail a liberty 
interest the Court will construe narrowly the delegation asserted as 
the grant of that power.77 Specifically, the Court held that the 
Secretary of State had no authority to deny a passport and, thus, the 
right to travel, to an American citizen because of his failure to submit 
an affidavit concerning Communist Party affiliation.78 In 1942 the 
Court expressed a slightly different rationale for the clear statement 
doctrine in Ex parte Endo,79 narrowly construing the power delegated 
to the War Relocation Authority on the assumption that Congress and 
the President are respectful of individual liberties and intend no 

72. See Schneider v. Smith, 390 U.S. 17, 26-27 (1968) (Court loath to conclude that 
Congress, in granting President authority to safeguard waterfront facilities against sabotage, 
meant to reach first amendment concerns); Greene v. McElroy, 360 U.S. 474, 508 (1959) 
(absent congressional or presidential approval, Defense Department may not deprive private 
contractor’s employee of security clearance without full hearing); Kent v. Dulles, 357 U.S. 116, 
130 (1958) (without explicit congressional authorization, Secretary of State may not deny 
passport to Communist); Peters v. Hobby, 349 U.S. 311, 347 (1955) (because substantial right 
of citizens at stake, executive orders strictly construed so as to deny review board authority over 
employee loyalty cases); cf. Gojack v. United States, 384 U.S. 702, 705 (1966) (contempt of 
Congress conviction resulting from failure to answer question in subcommittee hearing reversed 
because of lack of clear mandate of subcommittee’s authority). See also United States v. Robel, 
389 U.S. 258, 272-78 (1967) (Brennan, J., concurring) (statute granting power to Secretary of 
Defense to designate private businesses as defense facilities with concomitant crime for 
Communist Party members to work at defense facility invalid as delegation of power without 
sufficient standards in area of fundamental liberties). Congress, as well, has recognized the 
principle that administrative agencies should not be permitted to infringe upon individual rights 
without express authority. See 5 U.S.C. §552a(e)(7) (Supp. V 1975) (government agencies may 
not keep record regarding exercise of first amendment rights absent consent or express statutory 
authority).

73. 360 U.S. 474 (1959).
74. Id. at 508.
75. Id. at 507.
76. 357 U.S. 116 (1958).
77. Fd. at 129.
78. Id. at 129-30.
79. 323 U.S. 283 (1944).
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greater restraint than is unmistakably indicated by the language they 
use.80

80. Id. at 300. The Court denied the authority of the wartime agency to detain an admittedly 
loyal citizen, despite the administrative exigencies involved, because any powers implied from 
the delegation must be narrowly confined to the purpose of the program, namely, prevention of 
sabotage and espionage, and loyalty precludes espionage or sabotage. Id. at 300-02.

81. See Stewart, The Reformation of Administrative Law, 88 Harv. L. Rev. 1667, 1680-81 
(1975) (courts have begun to demand a clear statement of legislative purpose in order to restrain 
agency choice when fundamental liberties at risk).

Recently, commentators have proposed a similar doctrine in the environmental field, 
suggesting that specific legislative authority be required for administrative agency decisions 
challenged as environmentally unsound. E.g., J. Sax, Defending the Environment 175-84 
(1970); Note, D.C. Federation of Civic Associations v. Volpe: Blessing or Burden?, 27 Stan. L. 
Rev. 125, 141 n.96 (1974); cf. Sacco v. Department of Public Works, 352 Mass. 670, 672-73, 
227 N.E.2d 478, 479-80 (1967) (specific statutory authority necessary to convert land from 
public use as a park to public use as a highway).

82. See Comment, Aliens and the Civil Service: A Closed Door?, 61 Geo. L.J. 207, 211-12 
(1972) (suggesting that Greene approach requires invalidation of Civil Service Commission 
exclusion of aliens from competitive civil service).

83. See note 20 supra and accompanying text.
84. See 426 U.S. at 105 (clear that Congress or President never required Commission to 

adopt citizenship requirement).
85. See Comment, supra note 82, at 211-12 (clear statement doctrine could support 

invalidation of alien exclusion from public employment). Furthermore, when the Court can avoid 
a constitutional decision by deciding a question of statutory interpretation, it usually feels 
constrained to do so. See Schneider v. Smith, 390 U.S. 17, 26 (1968) (courts should construe 
statutes narrowly to avoid constitutional questions); United States v. Rumely, 345 U.S. 41, 46- 
47 (1953) (to avoid first amendment issues, Court strictly construed term “lobbying” in statute 
granting jurisdiction to congressional committee).

In each of these opinions the Court required express authorization 
of an administrative agency decision infringing upon individual 
liberty.81 The Court in Mow Sun Wong could have used this approach, 
which presents an issue of interpretation of a statute or Executive 
order giving rise to a constitutional claim, to decide that the Civil 
Service Commission was without authority to exclude aliens from the 
competitive civil service.82 Mow Sun Wong certainly involved a 
possible infringement of individual liberty in the asserted violation of 
the equal protection principles of the due process clause.83 
Additionally, the Court held that the Commission rule was not 
expressly mandated by Congress or the President.84 Relying upon 
those two elements, the Court could have found the Commission rule 
invalid solely on the basis of the clear statement doctrine, avoiding any 
procedural due process analysis.85

Instead, the Court adopted an analysis that differs significantly 
from the Greene and Kent line of cases. The latter did not purport to 
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find a constitutional violation.86 Rather, the constitutional claim in 
those cases provided the impetus for narrowly construing the 
delegation of power asserted as support for the rule involved.87 By 
contrast, in Mow Sun Wong the Court specifically found a violation of 
the constitutional requirement of procedural due process.88 Further
more, the Mow Sun Wong opinion enumerates several detailed 
criteria to test whether the exercise of power was within the scope of 
the interests delegated to the agency.89 This intricate formulation, 
with its many presumptions,90 may also be more lenient than the clear 
statement doctrine. Application of the Mow Sun Wong standard to the 
facts of Greene, for example, probably would have resulted in 
upholding the Defense Department’s authority to issue rules 
depriving Greene of his security clearance without any right to a full 
hearing. National security, the interest asserted to justify the 
clearance revocation procedures, was clearly an interest within the 
delegated authority of the Defense Department.91 Although the facts 
of the case do not directly address all of the factors considered in Mow 
Sun Wong, the Court probably would have concluded that no reason 
existed to doubt that national security actually was the predicate for 
the rule.

86. See, e.g., Greene v. McElroy, 360 U.S. 474, 508 (1959) (Court did not decide whether 
procedures afforded comport with due process); Kent v. Dulles, 357 U.S. 116,129 (1958) (Court 
did not reach the issue of constitutionality); Ex parte Endo, 323 U.S. 283, 299 (1944) (Court 
mentioned constitutional protections not to stir constitutional issues but to indicate approach to 
statute or executive order touching an area of constitutional rights).

87. See notes 72-81 supra and accompanying text.
88. See 426 U.S. at 116-17.
89. See notes 44-47 supra and accompanying text.
90. See 426 U.S. at 103 (when agency promulgating rule has direct responsibility for the 

justifying interest, that interest reasonably may be presumed as predicate of rule; when 
Congress or President mandates rule, any interest which might rationally be served by rule may 
be presumed as its predicate).

91. Cf. Cafeteria & Restaurant Workers v. McElroy, 367 U.S. 886, 890 (1961) (naval 
commander’s authority sufficient to exclude worker from access to military base; national 
security within constitutional power of both Congress and the President).

92. See note 85 supra.

Thus, the novel approach in Mow Sun Wong compels an inquiry 
into why the Court did not rely on the nonconstitutional ground 
readily afforded by the clear statement doctrine, but chose instead to 
forge a new constitutional rule.92 One explanation may lie in the 
possibility that application of the clear statement doctrine would have 
forced the Court to decide the thorny substantive equal protection 
question inherent in the discriminatory nature of the rule. The Court 
may have believed that although it could find that the Civil Service 
Commission rule was not expressly mandated by Congress or the 
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President,93 application of the clear statement doctrine would result 
in a determination that the rule was authorized in clear statement 
doctrine terms. For example, in a 1965 passport case, Zemel v. Rusk,9* 
the Court found sufficient authorization to uphold the authority of the 
Secretary of State to refuse to validate passports for travel to Cuba 
and thereby limit the right to travel,95 although neither the statute 
delegating the power to the Secretary to issue passports nor its 
legislative history expressly authorized the Secretary to forbid the use 
of passports for travel to certain countries.96 The Court found 
sufficient evidence of an authorization in historical acquiescence by 
Congress in prior area restrictions imposed by the Secretary.97 
Similarly, Congress has acquiesced in the Civil Service Commission’s 
longtime practice of excluding aliens from the competitive civil 
service98 and has reenacted the statutory authority that the 
Commission relied upon to support its rule.99 Furthermore, similar to 
Zemel, in which the President had authorized the Secretary of State to 
restrict passports for use in certain countries,100 President Eisen
hower had authorized the Civil Service Commission to set citizenship 
requirements for competitive service employees.101 The use of the 
clear statement doctrine articulated in Zemel may thus have 
compelled a finding in Mow Sun Wong that the Civil Service 
Commission rule was sufficiently authorized by both the President 
and Congress. In Zemel, once sufficient authorization was found the 

93. See Hampton v. Mow Sun Wong, 426 U.S. 88, 113 (1976).
94. 381 U.S. 1 (1965).
95. See id. at 17-18. The importance of the right to travel is well settled. See, e.g., Shapiro v. 

Thompson, 394 U.S. 618, 629-31 (1969) (state residency requirement for welfare benefits 
abridges fundamental right to travel); Aptheker v. Rusk, 378 U.S. 500, 505-07 (1964) (statute 
denying passports to Communists violates fundamental right to travel); Kent v. Dulles, 357 U.S. 
116, 125 (1958) (right to travel is fundamental and cannot be denied without due process).

96. 381 U.S. at 8. The Passport Act of 1926, 22 U.S.C. §21 la (1970), delegates to the 
Secretary of State general authority to grant and issue passports.

97. See 381 U.S. at 8-9 (Congress reenacted Passport Act in 1926 without change in spite of 
area restrictions imposed by Secretary under predecessor statutes).

98. See note 34 supra and accompanying text.
99. Compare Act of Mar. 3, 1871, ch. 114, §9, 16 Stat. 495 (President authorized to 

prescribe regulations for admission to civil service to promote efficiency and to ascertain fitness 
of applicants) (current version at 5 U.S.C. § 3301 (1970)) and Pendleton Civil Service Act of 1883, 
ch. 27, §2,22 Stat. 403 (Civil Service Commission to aid President in preparing suitable rules to 
implement Act) (current version at 5 U.S.C. § 1301 (1970)) with Act of Sept. 6,1966, Pub. L. No. 
89-554, §3301, 80 Stat. 378 (President may prescribe regulations for admission of individuals 
into civil service that will promote efficiency and ascertain fitness of applicants) and id. § 1301 
(Civil Service Commission shall aid President in preparing rules for competitive service).

100. See 381 U.S. at 8 n.5.
101. See Exec. Order No. 10,577, 19 Fed. Reg. 7521 (1954); notes 31-32 supra and 

accompanying text.
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Court turned to the substantive constitutionality of the refusal to 
validate the passport.102 Likewise, had sufficient authorization been 
found in Mow Sun Wong, the Court might have been forced to decide 
the difficult question of the constitutionality of federal discrimination 
against aliens.

102. See 381 U.S. at 13.
103. See notes 44-47 supra and accompanying text.
104. Although Justice Stevens did not discuss any of the clear statement doctrine cases, he 

alluded to the concerns upon which the doctrine is based. See 426 U.S. at 113 n.46 (even if 
conclusion that Commission not mandated to exclude aliens doubtful, appropriate to require 
more explicit direction from Congress or President before concluding they would adopt rule 
raising these constitutional questions). This footnote could be read to imply that Justice Stevens 
believed that the Commission rule might not have satisfied the clear statement doctrine test. 
Nevertheless, it is unclear why, if this interpretation of the footnote is correct, the Court did not 
decide Mow Sun Wong on the preliminary nonconstitutional ground presented by the clear 
statement doctrine.

105. See Califano v. Goldfarb, 430 U.S. 199, 222 (1977) (Stevens, J., concurring) (fair to 
assume that habit, not analysis, led to equating the terms “widow” and “dependent surviving 
spouse”); Mathews v. Lucas, 427 U.S. 495, 511 (1976) (Stevens, J., with Brennan & Marshall, 
JJ., dissenting) (habit rather than analysis makes distinguishing between male and female, alien 
and citizen, legitimate and illegitimate seem natural and acceptable).

On the other hand, construing the Mow Sun Wong procedural due 
process requirement as a complement, rather than an alternative, to 
the approach in the clear statement doctrine cases is not difficult. 
Under this interpretation, the methods operate in tandem. Upon 
finding that the clear statement doctrine requirement of statutory 
authorization is satisfied, Mow Sun Wong would impose a further 
constitutional requirement: if a discriminatory rule adopted by an 
agency is not expressly mandated by the relevant branch vested with 
plenary constitutional authority, the agency must have been delegated 
an interest that properly can be considered to justify the rule.103 
Unfortunately, it is impossible to determine whether Mow Sun Wong 
presents an alternative to the clear statement doctrine or creates an 
additional procedural inquiry, because Justice Stevens made no 
reference to the clear statement doctrine in the opinion. Thus, the 
Court’s true intent remains ambiguous.104

Adoption of the procedural due process approach in Mow Sun 
Wong, however, gave Justice Stevens the opportunity to establish as 
ratio decidendi his view that when habit rather than analysis is the 
basis for a discriminatory classification, the Court should be wary of 
accepting the asserted justifications for the classification.105 To the 
extent that Mow Sun Wong actually requires that a discriminatory 
rule be based upon the interests asserted as its justification, the 
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opinion tends to require that the discrimination result from more than 
mere habit.106

106. The opinion requires only that a legitimate basis exist to presume that the rule actually 
was intended to serve its justifying interest, not that it actually was so intended. See 426 U.S. at 
103.

107. See 41 Fed. Reg. 37,301 (1976); notes 1-3 supra and accompanying text. The district 
court, however, acting on plaintiffs’ motion for an order implementing the Supreme Court 
decision, upheld Executive Order 11,935. Mow Sun Wong v. Hampton, 435 F. Supp. 37, 42 
(N.D. Cal. 1977). See also The Supreme Court, 1975 Term, supra note 6, at 109-14.

108. See Letter from President Ford, supra note 2 (either Congress or President may issue 
prohibition against public employment of aliens).

109. 426 U.S. at 103.
110. In his letter to Congress signed with Executive Order 11,935, President Ford 

maintained that “the Court stated [in Mow Sun Wong] that either the Congress or the President 
might issue a broad prohibition against the employment of aliens in the civil service.” Letter 
from President Ford, supra note 2. The letter, however, overstates the Court’s language. Justice 
Stevens said only that the Court “might presume” that any interest that might rationally be 
served by the rule gave rise to it if the rule was mandated by Congress or the President. 426 U.S. 
at 103. He specifically stated that the Court was not deciding the issue of the constitutional 
power of Congress or the President to issue such an exclusion. See id. at 114 (Court assumes 
without deciding that Congress and President have the power to exclude aliens from civil service).

111. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585 (1952) (presidential 
power must stem from either act of Congress or Constitution).

The Validity of Executive Order 11,935

The procedural due process approach of Mow Sun Wong 
establishes a new constitutional scrutiny into the validity of 
rulemaking by agencies acting pursuant to delegated authority. This 
scrutiny may affect the President when he acts pursuant to a 
congressional delegation and, thus, may invalidate Executive Order
11,935, which was signed three months after the decision.107 In issuing 
the Executive order, President Ford assumed that a presidential 
mandate to the Commission would cure any inability of the 
Commission to establish a link between the rule and a legitimate 
justification.108 Justice Stevens did state in Mow Sun Wong that if 
Congress or the President expressly mandated the rule, the Court 
might presume that any interest that might rationally be served by the 
rule in fact gave rise to it;109 this dictum, however, is narrower than the 
President assumed and cannot be dispositive of the question.110 
Clearly, the President cannot base a rule on an interest outside his 
authority as it is delegated by Congress or granted under the 
Constitution, just as an administrative agency cannot act beyond its 
delegated authority.111 When the President acts pursuant to interests 
over which the Constitution grants him direct authority, the Mow Sun 
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Wong dictum indicates that courts should accord his acts a higher 
level of deference than that accorded to an administrative agency 
acting pursuant to a delegation.112 But, when the President is acting 
pursuant to power delegated to him by Congress in an area primarily 
of congressional concern, he is in a position analogous to that of an 
administrative agency. Therefore, the same procedural due process 
requirements should apply.113

112. See 426 U.S. at 103. The Court has always been deferential to executive decisions made 
in an area directly delegated to the President in the Constitution. See Cafeteria & Restaurant 
Workers v. McElroy, 367 U.S. 886, 897-98 (1964) (because national security is matter of 
executive concern, Court will not require hearing for individual barred for security reasons from 
military base where she worked); United States v. Belmont, 301 U.S. 324, 328-30 (1937) 
(because President has sole responsibility for recognizing other nations, his determination 
conclusively binds courts); United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 
(1936) (in foreign affairs President can exercise discretion to degree impermissible if exercised 
domestically); Myers v. United States, 272 U.S. 52,176 (1926) (limitation on presidential power 
to remove executive officers unconstitutional); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 165 
(1803) (President in exercise of his political power accountable only to the people).

113. Judicial scrutiny of administrative acts is very similar to judicial scrutiny of those 
presidential acts made primarily pursuant to a congressional delegation. Compare United 
States Dep’t of Agriculture v. Murray, 413 U.S. 508, 512-14 (1973) (act permitting agency to 
deny hearing on eligibility for federal assistance violates due process) and Greene v. McElroy, 
360 U.S. 474, 506-07 (1959) (Defense Department not authorized to deny security clearance 
without compliance with requirements of due process) and Social Security Bd. v. Rierotko, 327 
U.S. 358, 368 (1946) (administrative decisions must have a basis in law and be within the 
granted authority) with Federal Energy Admin, v. Algonquin SNG, 426 U.S. 548, 559-60, 571 
(1976) (authority of President to impose surtax on imported oil discretionary within limits set by 
presidential action in such circumstances must be directly related to congressional purpose) and 
National Treasury Employees’ Union v. Nixon, 492 F.2d 587, 612-13 (D.C. Cir. 1974) (if 
mandamus to require granting pay raise would lie against other federal official, it will lie against 
President) and United States v. Weller, 309 F. Supp. 50, 51 (N.D. Cal. 1969) (clear statement 
doctrine applied to rule mandated by President; only Congress could authorize denial of counsel 
in draft board hearings). Cf. L. Jaffe, Judicial Control of Administrative Action 366 (1965) 
(judicial test of validity of administrative action should not be barred because machinery of 
presidential decisionmaking involved).

114. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585 (1952) (after 
considering its jurisdiction, Court immediately addressed issue whether seizure of steel mills 
within constitutional authority of President); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 154 
(1803) (Court first considered whether President’s refusal to deliver commission within 
constitutionally granted authority over appointment).

Any court considering a challenge to Executive Order 11,935 should 
pursue an additional level of inquiry beyond the analysis employed by 
the Supreme Court in reviewing the delegation to the Civil Service 
Commission. Because the Executive order provides an express 
mandate to the agency, the first issue becomes whether the subject of 
the rule is within a constitutionally delineated interest of the 
President.114 If it is, then the President is not acting solely pursuant to 
power delegated by Congress and a procedural due process analysis 
of the validity of the President’s act as an exercise of delegated power 
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is inapplicable. If it is not, the President is acting analogously to an 
administrative agency in promulgating the order and Mow Sun Wong 
compels judicial scrutiny into the legitimate bases of the action.

CONSTITUTIONAL POWERS OF THE PRESIDENT

The Constitution grants several specific powers to the President in 
areas that arguably convey to him an interest sufficient to justify the 
exclusion of aliens from the competitive civil service. These powers, in 
the areas of foreign affairs,115 treaty negotiations,116 and control of 
federal employees,117 must be examined to determine whether they 
include any interest rationally served by such an exclusion.

115. The President’s foreign affairs power arises from his constitutional power to make 
treaties, U.S. Const, art. II, § 2, cl. 2, receive foreign ministers, id. § 3, and act as commander in 
chief of the armed forces, id. § 2, cl. 1, and from the general grant of the executive power to the 
President, id. § 1, cl. 1. See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319-20 
(1936) (President has plenary and exclusive power as the sole organ of the federal government in 
the field of international relations).

116. U.S. Const, art. II, § 2, cl. 2 (power to make treaties by and with the advice and consent 
of the Senate).

117. The President’s power over federal employees stems from the constitutional provisions 
granting him the executive power, U.S. Const, art. II, § 1, cl. 1, the appointment power, id. §2, 
cl. 2, and the duty faithfully to execute the laws, id. §3.

118. See Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 (1952) (deportation of alien by 
Attorney General under Immigration Act upheld; any policy toward aliens interwoven with 
powers over foreign affairs, war, and maintenance of republican form of government); Knauff v. 
Shaughnessy, 338 U.S. 537, 542 (1950) (power to exclude aliens also inherent in executive 
power over foreign affairs). See generally E. Corwin, The Constitution and What It Means 
Today 70 (rev. ed. 1973) (discussion of Court decisions that ascribe to Executive certain 
inherent powers over aliens).

119. See 6 J.B. Moore, Digest of International Law 837-49 (1906) (diplomatic relations 
with Italy impaired by lynching of Italian nationals in New Orleans).

120. See 5 G. Hackworth. Digest of International Law 471 (1942) (unredressed injury to 
alien gives rise to international responsibility); 6 J.B. Moore, supra note 119, at 615-17 (when 
citizen asks government to press claim, he does so subject to discretion of government in 
determining duty to itself, citizen, and foreign power); id. at 651 (fear of denial of justice basis 
for diplomatic intervention on behalf of individual for injuries to person or property). See 
generally 22 U.S.C. §§1171-1204 (1970 & Supp. V 1975) (State Department Consular Service 
functions to aid American nationals abroad).

121. See Kaiser, Transnational Relations as a Threat to the Democratic Process, in 
Transnational Relations and World Politics 356, 363-65 (E. Keohane & S. Nye eds. 1972).

The foreign affairs powers of the President might be interpreted to 
include a general power over aliens.118 Actions toward the resident 
nationals of foreign states can play an important role in diplomacy119 
and can affect the treatment and safety of American nationals 
abroad,120 concerns over which the executive traditionally has had 
great responsibility. Such arguments prove too much, however, for 
virtually any governmental action can be said to impact on foreign 
affairs.121 The foreign affairs power would embrace all governmental 
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power if so construed and would grant enormous power to affect 
matters only remotely related to foreign affairs. Moreover, the explicit 
constitutional grant to Congress of power over naturalization, which 
the Court has construed as giving Congress general power over aliens 
domestically, rebuts this contention.122 Thus, this Presidential 
interest over diplomacy and the safety of Americans abroad cannot be 
the sole support for the Executive order. The President’s foreign 
affairs responsibilities also include, however, a specific interest 
concerning the allegiance of federal employees engaged in the 
formation of foreign policy or having access to national security 
information.123 An exclusion of aliens from certain positions might be 
considered to serve that interest.124 This rationale, however, cannot 
justify the flat exclusion of aliens from all competitive service 
positions,125 many of which have no relationship to foreign or national 
security policy, such as Mow Sun Wong’s janitorial position in the 
General Services Administration.126

122. Supreme Court cases dealing with the power of Congress over naturalization have 
construed it as a broad power encompassing much more than just naturalization. The cases 
indicate that Congress is the repository of a federal plenary power over aliens. See, e.g., 
Kleindienst v. Mandel, 408 U.S. 753, 766 (1972) (Congress has plenary power to make rules for 
the admission of aliens); Galvan v. Press, 347 U.S. 522, 531 (1954) (exclusive congressional 
power to formulate policies pertaining to aliens is firmly embedded in the tissues of the body 
politic); Chinese Exclusion Case, 130 U.S. 581, 603-04 (1889) (congressional power to exclude 
aliens from the country not open to controversy); Case of Fries, 9 F. Cas. 826, 830-34 (C.C.D. 
Pa. 1799) (United States must possess as a sovereign state right to control aliens; right belongs 
to Congress although it may be exercised by President); C. Bouve, Exclusion and Expulsion of 
Aliens in the United States 128 (1912) (Congress granted the exclusive power to regulate 
conditions under which aliens may enter or remain in United States).

123. Hampton v. Mow Sun Wong, 426 U.S. 88, 104 (1976); see Cafeteria & Restaurant 
Workers v. McElroy, 367 U.S. 886, 890 (1961) (executive authority to exclude worker from 
access to military base upheld; national security within constitutional power granted to both 
Congress and the President),.

124. See Hampton v. Mow Sun Wong, 426 U.S. 88, 104 (1976) (need for undivided loyalty in 
certain sensitive positions).

125. Although it might be argued that the administrative convenience of a blanket exclusion 
of aliens from the competitive civil service to assure national security objectives is a sufficient 
rationale, this argument was rejected in Mow Sun Wong. See notes 136-39 infra and 
accompanying text.

126. Ironically, the federal government apparently had no objection to using Mow Sun Wong 
as a janitor in a federal building while the State of California paid his salary. See Brief for 
Respondents at 4 & n.4 (California job programs placed Mow Sun Wong with federal agency and 
initially paid his salary).

127. Brief for Petitioners at 61.

In Mow Sun Wong the Government claimed that because the 
President can use the exclusion of aliens from federal employment as a 
bargaining point with other countries, his power to negotiate treaties 
also gave him the power to impose such a ban.127 The Government 
conceded, however, that treaties concerning aliens have not included 
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provisions relating to government employment of aliens,128 suggesting 
that the treaty power cannot be employed to legitimize the exclusion. 
This conclusion is reinforced by the fact that, using the same 
argument, the treaty power could provide a justification for 
presidential action concerning any matter that conceivably could be 
dealt with by treaty.129

128. Id.
129. Although broad, the scope of the treaty power has domestic limits. Compare Reid v. 

Covert, 354 U.S. 1 (1957) (treaty cannot grant power to federal government free from restraints 
of the Constitution) with Missouri v. Holland, 252 U.S. 416 (1920) (upholding validity of treaty 
dealing with domestic protection of migratory birds).

130. See 5 U.S.C. §3313 (1970) (applicants listed on register of eligibles according to 
performance on competitive examination with certain preferences for veterans and other 
individuals); id. §3317 (a) (Civil Service Commission certifies top names from register to 
appointing authority); id. §3318(a) (appointing authority selects appointee from highest three 
eligibles available).

131. See Hampton v. Mow Sun Wong, 426 U.S. 88, 114-15 (1976) (expanded pool of 
applicants from which to choose the most qualified candidates might increase quality of service).

132. Bills recently proposed in Congress appear to contemplate a somewhat more general 
exclusion than the Executive order established. See H.R. 977, 95th Cong., 1st Sess., 123 CONG. 
Rec. H207 (daily ed. Jan. 7, 1977) (bill to restrict competitive civil service employment to 
citizens and those owing allegiance to the United States); S. 3572, 94th Cong., 2d Sess., 122 
Cong. Rec. S9591 (daily ed. June 16, 1976) (same). In his letter accompanying Executive Order 
11,935, President Ford urged Congress to address promptly the alien employment issue. Letter 
front President Ford, supra note 2. See also note 8 supra (articles analyzing constitutionality of 
congressionally imposed ban).

133. 343 U.S. 579 (1952).

The constitutional power of the President over federal employees 
also appears insufficient to justify the President’s action. The quality 
of the civil service may be an interest within the scope of this power. 
Nevertheless, because the competitive civil service system selects 
employees by taking the most qualified applicants,130 individual aliens 
who are less qualified than citizens would not receive positions and 
the overall quality of the service would not be affected by a rule allowing 
civil service employment of aliens.131

A fourth possible justification for the order might be found in the 
President’s interest in maintaining the status quo and avoiding the 
inefficiencies resulting from either a precipitous hiring of all aliens 
without a previous determination of the national interests involved, as 
Mow Sun Wong would compel, or a categorical discharge of aliens that 
would be occasioned by a congressional reversal of Mow Sun Wong.132 
In Youngstown Sheet & Tube Co. v. Sawyer133 Justices Frankfurter and 
Jackson indicated that presidential actions designed to preserve the 
status quo may be valid despite the lack of direct presidential 
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power.134 The letter accompanying the order implies that this might 
have been President Ford’s intention.135 But the order is not limited to 
a set period of time during which Congress might act, indicating that 
the actual purpose was much more extensive than simply to preserve 
the status quo for congressional action. Therefore, this tenuous and 
narrow area of presidential power cannot support the Executive 
order.

134. See id. at 597 (Frankfurter, J., concurring) (reserving question of validity of executive 
action had seizure been for explicitly temporary period to be terminated in the absence of 
congressional approval); id. at 637 (Jackson, J., concurring) (in absence of congressional grant or 
denial President may be able to act independently).

135. See Letter from President Ford, supra note 2 (in national interest to preserve 
longstanding policy of prohibiting employment of aliens in competitive service).

136. 426 U.S. at 115-16; see notes 36-41 supra and accompanying text.
137. See Exec. Order No. 10,577, §2.1, 3 C.F.R. 219 (1961), reprinted in 5 U.S.C. §3301 

(1970) (Commission responsible for setting standards for applicants to competitive service); id. 
§5.1, 3 C.F.R. 221 (1961) (Commission authorized to promulgate and enforce regulations 
necessary to carry out provisions of Civil Service Act and rules).

138. In Mow Sun Wong Justice Stevens noted that the Civil Service Commission has a special 
expertise that it uses in performing its responsibilities. 426 U.S. at 115. The Commission might 
validly use its expertise to determine that administrative convenience mandates the rule. In this 
instance, however, the Court held that the total absence in the record of any evaluation of the 
actual burdens involved combined with evidence that other agencies had successfully 
implemented similar classifications, when balanced against the importance of the interest at 
stake, forced rejection of the argument. The Court criticized reliance upon a hypothetical 
justification for the wholesale deprivation of employment opportunities caused by the 
Commission rule. Id. at 115-16.

The President, unlike the Commission, lacks expertise concerning the day-to-day functions of 
the civil service. The Court’s traditional deference to expertise, therefore, would not apply to 
him. Moreover, the same fatal flaw found in the Commission’s assertion would compel rejection 
of the administrative convenience justification when asserted by the President. The order 
contains no reference to administrative convenience as a reason for its adoption. Although the 
President does cite the consideration that “it would be detrimental to the efficiency of the civil 
service,” this refers to the President’s fear of “precipitously” employing aliens in the 
competitive service without an appropriate determination that it would be in the national 
interest to do so. Letter from President Ford, supra note 2.

139. See Hampton v. Mow Sun Wong, 426 U.S. 88, 115-16 (1976); Memorial Hosp. v. 
Maricopa County, 415 U.S. 250, 267 (1974) (unsupported administrative objectives of 

Lastly, the administrative burden involved in the classification of 
positions as to suitability for aliens presents an argument that the 
restriction serves a valid executive interest. In Mow Sun Wong, 
however, the Court rejected administrative convenience as a 
justification for the Civil Service Commission rule.136 Presumably, the 
Commission, with day-to-day direct responsibility for supervising the 
civil service appointment system,137 would have a better conception of 
the burden involved than would the President.138 Moreover, the Court 
has been wary of accepting an unsupported assertion of adminis
trative convenience as an interest justifying government discrimina
tion.139
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Thus, the possible interests derived from the President’s inherent 
constitutional powers appear unable to provide a sufficiently rational 
justification for the exclusion of aliens from the competitive service.

APPLICATION OF THE MOW SUN WONG APPROACH TO EXECUTIVE
ORDER 11,935

Because the President does not appear to have sufficient power 
emanating directly from the Constitution to justify the Executive 
order as an act solely pursuant to executive authority, the Mow Sun 
Wong approach dictates that a court passing upon the validity of 
Executive Order 11,935 must look to the nature of congressional 
delegation to the President.140

increased efficiency insufficient to justify discrimination in medical assistance based on length of 
residency); Vlandis v. Kline, 412 U.S. 441, 451 (1973) (bare allegation of administrative 
certainty insufficient to justify irrebutable presumption that out-of-state student will not 
establish in-state residency); Shapiro v. Thompson, 394 U.S. 618, 633-38 (1969) (unsupported 
claims of administrative efficiency and related governmental objectives rejected as justification 
for discrimination in public assistance based on length of residency).

140. See notes 44-47 supra and accompanying text.
141. 426 U.S. at 105. For example, the Court analyzed the congressional delegation in the 

Civil Service Act and concluded that it was too ambiguous to constitute a mandate. Id. at 105-10 
(construing 5 U.S.C. §3301 (1970)).

142. See notes 26-30 supra.
143. For example, the 1970 Appropriation Act, supra note 28, is simply a prohibition against 

paving compensation to certain aliens; it makes no distinction as to whether the President or the 
Civil Service Commission should enforce that provision.

144. See note 122 supra and accompanying text.
145. See 8 U.S.C. § 1182(f) (1970) (President may suspend entry of aliens or class of aliens 

upon finding entry detrimental to interests of the United States, and may impose restrictions on 
entry of aliens as he deems appropriate).

If Congress had issued an express mandate to the President 
compelling adoption of the order, legitimacy of its rationale could be 
presumed. The Court’s finding in Mow Sun Wong that Congress did 
not explicitly mandate the Civil Service Commission to promulgate 
the rule,141 however, is applicable to the President as well. None of the 
statutes examined by the Court in Mow Sun Wong™2 make any 
distinction between the President and the Commission that would 
indicate that the President was mandated to exclude aliens from 
employment although the Commission was not.143 Nor is it clear that 
Congress has delegated its general authority over aliens144 to the 
President. The only broad statutory delegation to the President of 
authority over aliens and nationality concerns entry, not domestic 
regulation.145 The statutory authorities cited by Executive Order 
11,935 that grant the President authority to prescribe rules for the 
admission of individuals into the civil service make no mention of 
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citizenship or presidential authority to regulate aliens.146 Neither do 
the appropriation acts analyzed in the Mow Sun Wong decision147 
delegate congressional power over aliens to the President. The acts 
merely restrict the payment of a federal salary to persons in certain 
named categories, such as aliens from specific countries who have not 
taken an oath of allegiance. They do not authorize the President to 
further limit competitive civil service employment on the basis of 
alienage.148

146. See 5 U.S.C. §§3301-3302 (1970) (President may prescribe regulations for admission of 
individuals into civil service to promote its efficiency, and may ascertain fitness of applicants as 
to age, health, character, knowledge, and ability for job sought).

147. See 426 U.S. at 108-09; notes 28-30 supra and accompanying text.
148. See notes 28-30 supra. Indeed, none of these acts even addresses the President.
149. Finding that the Executive order does not satisfy the Mow Sun Wong approach would 

preclude the necessity of deciding whether the order satisfies the clear statement doctrine, just 
as discussion of the clear statement doctrine was unnecessary in Mow Sun Wong. See note 104 
supra and accompanying text.

Thus, neither the Constitution nor any act of Congress appears to 
have issued a mandate to the President or granted him authority over 
any interest that might constitutionally justify the federal employment 
discrimination against noncitizens dictated by Executive Order
11,935. The order therefore does not satisfy the procedural due 
process requirement of Mow Sun Wong. Even the President as 
promulgator of a discriminatory rule cannot be assumed to have based 
the rule on an overriding government interest unless he had sufficient 
authority over that interest.149

Conclusion

The Supreme Court’s opinion in Mow Sun Wong imposes a newly 
articulated procedural restraint on the exercise of delegated power. 
The clear statement doctrine requires that the authorization for 
administrative action infringing upon individual liberties be inter
preted narrowly; thus, the power is denied unless expressly granted. 
The Mow Sun Wong decision further holds that when a body of the 
federal government exercises delegated power in a manner forbidden 
to the states by the equal protection clause, to comply with procedural 
due process that exercise must either have been expressly mandated 
by the branch constitutionally granted the power or must have a 
legitimate basis within the framework of interests delegated to the 
particular government agent. Because the rationale of Mow Sun Wong 
also is applicable to a delegation of power to the President, the 
Executive order excluding aliens from the competitive civil service 
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should be held to violate procedural due process.150 Judge Peckham’s 
recent refusal to do so when confronted with plaintiffs’ request to 
implement the Supreme Court decision rejected an approach that not 
only was analytically consistent with the High Court opinion but also 
fundamentally proper. A curtailment of rights that is forbidden to the 
states by the Constitution clearly should not be upheld for the federal 
government except after explicit authorization by the body constitu
tionally granted the national power asserted to justify that deprivation.

150. This article does not address the issue whether Congress constitutionally could exclude 
aliens from the competitive service, although such action has been proposed in Congress. See 
note 132 supra.

Mow Sun Wong is not dispositive of this question. Justices Brennan and Marshall agreed with 
Justice Steven’s majority opinion of the procedural due process issue. They emphasized, 
however, that they reserved the question of the substantive constitutional validity of a 
congressional or presidential enactment of the rule. See 426 U.S. at 117 (Brennan & Marshall, 
JJ., concurring).

Eric C. Scoones





INDIGENTS’ RIGHT TO APPOINTED 
COUNSEL IN CIVIL LITIGATION

Introduction

The constitutional right to appointed counsel in cases involving a 
threatened restriction or deprivation of liberty is basic to the 
American judicial system.1 Under the explicit counsel guarantee for 
criminal defendants contained in the sixth amendment,2 the Supreme 
Court requires counsel in all criminal prosecutions where imprison
ment might result.3 This right attaches when adversary judicial 
proceedings are initiated against the defendant4 and extends to every 
critical stage of the prosecution.5 Relying upon the requirement of due 

1. See Powell v. Alabama, 287 U.S. 45, 61-66 (1932) (rejecting contrary common law, at least
12 original American colonies affirmatively recognized right to counsel in criminal prosecutions).

2. See U.S. Const, amend. VI (“|i]n all criminal prosecutions, the accused shall enjoy the 
right. . . to have the Assistance of Counsel for his defense”).

3. See Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (denial of counsel precludes im
prisonment regardless of whether offense is classified as petty, misdemeanor, or felony). The 
Court required “the guiding hand” of counsel because it is often necessary for a fair trial and 
because any imprisonment carries serious consequences regarding the defendant’s career and 
reputation. Id. at 31, 37, 40.

4. Kirby v. Illinois, 406 U.S. 682, 688 (1972); see Gerstein v. Pugh, 420 U.S. 103, 120-22 
(1975) (counsel not required at initial determination of probable cause following arrest because 
of limited function and nonadversary character of hearing). A person subject to custodial 
interrogation has a right to counsel not because such questioning commences a criminal 
prosecution but in order to protect the suspect’s fifth amenument right against self
incrimination. See Miranda v. Arizona, 384 U.S. 436, 469-70 (1966) (counsel’s presence at 
interrogation indispensable to protection against self-incrimination).

5. Simmons v. United States, 390 U.S. 377, 382-83 (1967); see Coleman v. Alabama, 399 U.S.
1, 7 (1970) (right to counsel not limited merely to trial); Powell v. Alabama, 287 U.S. 45, 69 
(1932) (counsel required at every step in criminal proceedings). A confrontation is a critical stage 
if the potential exists for substantial prejudice to a defendant’s rights and counsel would be able 
to avoid that prejudice and insure a fair trial. United States v. Wade, 388 U.S. 218, 227 (1967). 
The Supreme Court has found that critical stages requiring counsel include preliminary hearing, 
postindictment lineup, arraignment, trial, and sentencing. See Coleman v. Alabama, 399 U.S. at 
8-10 (preliminary hearing to determine if sufficient evidence exists for presentment to grand jury 
and to set bail; counsel needed to protect accused against erroneous and improper prosecution); 
Mempha v. Rhay, 389 U.S. 128, 133-36 (1968) (sentencing remained critical stage even though 
deferred to probation revocation hearing; counsel necessary to insure sentencing not based on 
misinformation or misreading of court records and to assert appeal rights); United States v. 
Wade, 388 U.S. at 229-32, 236-37 (postindictment lineup; counsel needed to detect suggestive 
identification procedures and to provide opportunity to attack credibility of in-court 
identification); White v. Maryland, 373 U.S. 59, 60 (1963) (per curiam) (preliminary hearing in 
which nonbinding plea entered; counsel needed to utilize available defenses and to assist in 
pleading); Gideon v. Wainwright, 372 U.S. 335, 341-44 (1963) (trial; right to counsel in criminal 
cases is fundamental right and essential to a fair trial); Hamilton v. Alabama, 368 U.S. 52, 53-54 
(1961) (arraignment in which insanity must be pleaded or opportunity lost; counsel necessary to 
plead defenses that may be irretrievably lost). An indigent has a right to counsel on an appeal of 

113



114 The Georgetown Law Journal [Vol. 66:113

process,6 courts recently have extended the right to counsel to 
in digents in quasi-criminal7 or civil proceedings8 that are not criminal 
prosecutions in the sixth amendment sense but involve penal 
consequences.

right although the appeal is not considered part of the criminal prosecution. See Douglas v. 
California, 372 U.S. 353, 356-57 (1963) (equal protection and due process considerations 
require counsel for indigent state defendants on first appeal of right in order to avoid 
discrimination between rich and poor); notes 148-54 infra and accompanying text; cf. Ross v. 
Moffitt, 417 U.S. 600, 610-11, 616-19 (1974) (counsel not required for discretionary state 
appeals and for applications to United States Supreme Court).

6. The fifth amendment provides that “no person shall be . . . deprived of life, liberty or 
property, without due process of law.” U.S. Const amend. V. The fourteenth amendment 
protects an individual’s due process rights against action by the states. Id. amend. XIV.

7. See Note, The United States Courts of Appeals: 1975-1976 Term Criminal Law and 
Procedure, 65 Geo L.J. 203, 379-80 (1976) (criminal defendants have due process right to 
counsel in critical stages of proceedings even though not criminal prosecutions within sixth 
amendment meaning). Among such proceedings in which due process requires the presence of 
counsel are juvenile delinquency hearings and parole revocation proceedings. See In re Gault, 
387 U.S. 1, 42 (1966) (juvenile delinquency proceeding; if institutional commitment of child 
threatened, due process requires that child and parent receive notification of child’s right to 
counsel and appointed counsel if indigent); Calloway v. Skinner, 33 N.Y.2d 23r31, 300 N.E.2d 
716, 718-19, 347 N.Y.S.2d 178, 182 (1973) (due process clause of New York's constitution 
requires assistance of counsel at final parole revocation hearing); cf. Gagnon v. Scarpelli, 411 
U.S. 778, 782-87 (1973) (although not required by due process clause of United States 
Constitution, counsel provided at probation revocation hearing when accused makes timely 
request claiming release conditions not violated or substantial justifications for violation; 
probation revocation hearing not stage of criminal prosecution).

8. See D. Mellinkoff. Lawyers and the System of Justice 83-84 (1976) (counsel provided 
in civil proceedings involving traditional criminal law consequence of potential loss of liberty). 
The due process right to counsel in civil cases has been recognized in a variety of contexts. See 
Cleaver v. Wilcox, 499 F.2d 940, 945 (9th Cir. 1974) (child custody hearing; due process 
requires appointed counsel whenever indigent parent, unable to present case properly, faces 
substantial possibility of custody loss or of lengthy separation from child); United States v. Sun 
Kung Kang, 468 F.2d 1368, 1369 (9th Cir. 1972) (per curiam) (civil contempt proceeding to 
compel grand jury answers; right to counsel exists when imprisonment threatened): Heryford v. 
Parker, 369 F.2d 393, 396 (10th Cir. 1968) (mental incompetency hearing; due process requires 
appointed counsel when involuntary commitment to institution may result).

9. See, eg., SEC v. Alan F. Hughes, Inc., 481 F.2d 401, 403 (2d Cir.) (civil litigants do not 
have constitutional right to appointed counsel; attorneys’ fees sought in liquidation resistance 
action), cert, denied, 414 U.S. 1092 (1973); Peterson v. Nadler, 452 F.2d 754, 757 (8th Cir. 
1971) (per curiam) (although no statutory or constitutional right to appointed counsel in civil 
case, attorney appointed under discretionary power of court granted by federal in forma 
pauperis statute); Hunt v. Hackett, 36 Cal. App. 3d 134, 138, 111 Cal. Rptr. 456, 458 (1973) (no 
constitutional right to appointed counsel in damage action involving real estate transaction), 
cert, denied, 419 U.S. 854 (1974).

Courts generally have determined that no constitutional right to 
appointed counsel exists in civil cases in which only an indigent’s 
property rights are at stake.9 The need for legal counsel in such a 
situation, however, is similar to the need recognized in criminal and 
other civil litigation. In the criminal context, the Supreme Court has 
noted that the intricacies of the judicial process and the layman’s lack 
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of legal skill and knowledge make the presence of counsel a 
prerequisite to a fair trial.10 This need is particularly acute when the 
layman’s adversary is trained counsel.11 Yet the indigent civil litigant 
whose suit involves a property claim encounters these same difficulties. 
The substantive law and procedural rules in civil cases are as complex 
as those in criminal cases, and trained counsel often represents the 
opposing party.12 Thus, it is clear that there is no substantial difference 
between the plight of the uncounseled criminal defendant and the 
indigent civil litigant who must appear pro se.

10. See Gideon v. Wainwright, 372 U.S. 335, 344 (1963) (assistance of counsel in criminal 
cases is a fundamental right and essential to a fair trial; representation is necessity and not 
luxury); Powell v. Alabama, 287 U.S. 45, 68-69 (1932) (layman lacks skill and knowledge to 
present adequate defense in criminal case and requires “guiding hand” of counsel at every stage 
of proceeding); cf. Faretta v. California, 422 U.S. 806, 832-34 (1975) (although aid of attorney is 
essential to assure defendant a fair trial, criminal defendant has sixth amendment right to refuse 
counsel and conduct his own defense).

11. Brotherhood of R.R. Trainmen v. Virginia, 377 U.S. 1, 7 (1964).
12. See Comment, The Right to Counsel in Civil Litigation, 66 Colum. L. Rev. 1322, 1331 

(1966) (civil litigant’s inability to prepare pleadings, conduct adequate investigation, learn 
evidence rules, research decisional law, or persuasively argue in court is similar to problems 
faced by unrepresented criminal defendant); Comment, The Indigent’s Right to Counsel in Civil 
Cases, 16 Yale L.J. 545, 548 (1967) (civil case is as difficult to try as criminal case; civil case 
conducted under technical rules of evidence and procedure and re ¡uires skill in investigation 
and presentation).

13. See notes 19-23 infra and accompanying text.
14. See Hunt v. Hackett, 36 Cal. App. 3d 134, 138, 111 Cal. Rptr. 456, 458 (1973) (legal aid 

societies available to assist persons in genuine need); In re Smiley, 36 N.Y.2d 433, 440, 330 
N.E.2d 53, 57, 369 N.Y.S.2d 87, 92 (1975) (legal aid provides counsel to indigents in populated 
communities).

15. See Legal Services Corporation Act of 1974, 42 U.S.C. §§ 2996-2996/ (Supp. V 1975). 
The Legal Services Corporation is a private, nonprofit organization created and funded by 
Congress to provide legal assistance to the poor in civil matters. Legal Services Corp., News 1 
(Aug. 2, 1977) [hereinafter cited as News] (copy on file at the Georgetown Law Journal). The 
Corporation has a 1977 budget of $125 million that is used to provide financial support to about 
300 legal assistance programs manned by 3300 attorneys and 1000 paralegals in over 700 offices 
throughout the United States. Id. at 2-3; see Legal Services Corp., Annual Report 1976, at 7 
(copy on file at the Georgetown Law Journal) (legal aid programs located in every state and in the 
Virgin Islands, Puerto Rico and Micronesia). The services of the Corporation replaced the 
federally funded legal services provided by the Office of Economic Opportunity (OEO), which 
began in 1964 and continued until the federal government dismantled OEO in 1974. See id. at 8.

16. See, e.g., 28 U.S.C. § 1915(d) (1970) (federal in forma pauperis statute; court may request 
attorney to represent person unable to employ one); N.Y. Civ. Prac. Law § 1102(a) (McKinney 
Supp. 1976) (court may assign counsel for poor persons); Tenn. Code Ann §29-201 (1955) 
(court may appoint counsel for indigent plaintiff and defendant); Tex. Rev. Crv. Stat. Ann. art. 
1917 (Vernon 1964) (same). Slightly more than one-half the states, the District of Columbia, and

The existing vehicles that provide counsel for the poor have failed 
to meet their legal needs;13 the inadequacies sharply point out the 
need for recognizing a constitutional right to counsel. These vehicles 
include voluntary legal aid societies,14 federally funded legal services 
programs,15 statutes giving a trial judge the power to furnish counsel,16 
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the legal profession’s ethical responsibility to undertake pro bono 
publico representation,* 17 and contingent fee arrangements.18 For a 
variety of reasons, these means are insufficient. The legal aid and 
legal services programs suffer from insufficient funding and man
power.19 The statutory measures for appointment of counsel are 
discretionary with the trial judge20 and often rely on attorneys who 
serve without compensation.21 Similarly, the bar expresses its ethical 
responsibility merely in terms of an aspirational objective that cannot 
be enforced by sanction.22 Finally, contingent fee arrangements 
furnish only marginal financial incentive for counsel to take the typical 
indigent plaintiff’s case involving a small monetary claim, and they 
provide no financial inducement for counsel to represent indigent 
defendants who lack substantial counterclaims.23

the federal government have some form of in forma pauperis statute. B. Brudno, Poverty, 
Inequality and the Law 72 (1976).

17. See Cal. Bus. & Prof. Code §6068(h) (Deering 1974) (it is attorney’s duty never to reject 
for personal consideration the cause of the defenseless or oppressed); ABA Code OF PRO
FESSIONAL Responsibility EC 2-25 (lawyers should find time to represent the disadvantaged 
and are obligated to provide free legal services to indigents).

18. See Comment, Contingent Fee: Champerty or Champion, 21 Clev. St. L. Rev. 15, 26 (1972) 
(contingent fee system allows those persons who otherwise could not afford a lawsuit to assert 
their claims).

19. The Legal Services Corporation reported that its lawyers annually can handle only 15% of 
the legal problems encountered by the poor. News, supra note 15, at 1. It has determined that in 
order to provide the poor with minimum access to legal services, Congress must provide 
sufficient funding to increase manpower to the equivalent of at least two lawyers for each 10,000 
poor persons nationwide. Id. Congress has not yet provided this funding.

20. See note 16 supra.
21. See Ark. Stat. Ann. §27-403 (1962) (counsel assigned to represent indigent must serve 

without compensation); ILL. Ann. Stat. ch. 33, §5 (Smith-Hurd Supp. 1974) (indigent not 
required to pay assigned counsel unless he receives judgment or settlement); N.Y. Crv. Prac. 
Law § 1102(d) (McKinney Supp. 1976) (same).

22. See ABA Code of Professional Responsibility Preliminary Statement (ethical 
considerations represent objectives for which lawyers should strive and unlike disciplinary rules 
are not mandatory).

23. See Comment, The Right to Counsel in Civil Litigation, 66 Colum. L. Rev. 1322, 1324 
(1966) (contingency fee ineffective in securing representation for most indigents because of 
small money judgments involved).

24. See K. Fisher & C. Ivie, Franchising Justice: The Office of Economic Opportunity 
Legal Services Program and Traditional Legal Aid 10 (1971) (survey showed that poor 
sought legal assistance for problems involving domestic relations, debts, consumer credit, 
contracts, public officials, landlord-tenant, probate, wills, estates, insurance and employment); 
Byrd & Gritchel, Two Lawyers Look at Legal Aid, 25 Ark. L. Rev. 446, 446 (1972) (same); 
Comment, supra note 23, at 1324 (same).

The shortcomings of these measures and the complexity of civil 
litigation indicate that indigents encountering legal problems in 
typical property areas such as housing, employment, welfare, and 
debtor-creditor relations24 require appointed counsel to protect their 
interests. Recently, the highest courts of New York and California 
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confronted equal protection and due process claims for such a right 
and reached different conclusions in very different factual situations.25 
The analysis of the California Supreme Court in Payne v. Superior 
Court26 27 and the opinions of the dissenting judges of the New York 
Court of Appeals in In re Smiley22 suggest that the due process and 
equal protection clauses may provide a constitutional basis for the 
right to counsel in civil cases involving an indigent’s property rights.28 
The basic analytical framework for the due process and equal 
protection rationales applies equally to civil defendants and plaintiffs. 
A critical distinction exists between the two parties, however. The 
defendant must defend his interests in court or suffer a default 
judgment; the plaintiff voluntarily utilizes the judicial forum to assert 
his rights. Therefore, it is necessary to present different arguments to 
establish the elements of the due process and equal protection claims 
in each case. This article will examine the validity of these arguments 
and will consider how such a right to counsel might be implemented 
by the court.

25. See Payne v. Superior Court, 17 Cal. 3d 908, 924, 553 P,2d 565, 576, 132 Cal. Rptr. 405, 
416 (1976) (4-3 decision) (indigent prisoner sued in civil property case has constitutional right to 
appointed counsel on due process and equal protection grounds if no other relief will preserve 
right of access to court); In re Smiley, 36 N.Y.2d 433, 440, 330 N.E.2d 53, 57, 369 N.Y.S.2d 87, 
92 (1975) (4-3 decision) (due process does not require presence of counsel in divorce action as 
condition of access to court).

26. 17 Cal. 3d 908, 553 P.2d 565, 132 Cal. Rptr. 405 (1976).
27. 36 N.Y.2d 433, 330 N.E.2d 53, 369 N.Y.S.2d 87 (1975).
28. See notes 29-61 infra and accompanying text.
29. 36 N.Y.2d 433, 330 N.E.2d 53, 369 N.Y.S.2d 87 (1975).
30. Id. at 446, 330 N.E.2d at 61, 369 N.Y.S.2d at 98 (Fuchsberg, J., dissenting).
31. Id. at 437, 330 N.E.2d at 55, 369 N.Y.S.2d at 90.
32. Id. at 446, 330 N.E.2d at 61, 369 N.Y.S.2d at 98 (Fuchsberg, J., dissenting).
33. Id. (Fuchsberg, J., dissenting).

The Smiley and Payne Analyses

The appellants in In re Smiley,29 an indigent plaintiff wife and an 
indigent defendant wife whose original Legal Aid counsel was 
permitted to withdraw because of a conflict of interest,30 raised the 
issue whether indigent parties to divorce proceedings have a 
constitutional right to appointed counsel.31 Upon motion, the trial 
court permitted the appellants to proceed as statutory poor persons 
and ordered the county to provide legal representation or pay for an 
attorney chosen by the appellants.32 The intermediate appellate court 
reversed, holding that because no constitutional right to counsel 
exists in matrimonial actions, the trial court lacked the power to 
require public payment for attorneys.33 Affirming the appellate 
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court’s holding,34 the New York Court of Appeals observed that prior 
cases had guaranteed indigents due process right of access to the 
court.35 It also noted that several New York statutes provided for 
publicly compensated counsel in certain types of cases.36 The court 
nevertheless held that the presence of counsel in a matrimonial action 
is not a legal condition of court access;37 it further stated that even if 
counsel were required, the judiciary is powerless without statutory 
authority to order the expenditure of public funds to compensate 
attorneys.38 The court indicated that the problem of representation for 
indigent civil litigants could be handled best either by traditional legal 
services programs or by petitioning the legislature to provide funds 
for court-appointed counsel.39

34. Id. at 442, 330 N.E.2d at 58, 369 N.Y.S.2d at 94.
35. Id. at 439, 330 N.E.2d at 56-57, 369 N.Y.S.2d at 92.
36. Id. at 438, 330 N.E.2d at 56, 369 N.Y.S.2d at 91.
37. Id. at 440, 330 N.E.2d at 57, 369 N.Y.S.2d at 92. The court stated that as a practical

matter indigent matrimonial litigants can acquire counsel by utilizing legal aid, federally funded 
legal services programs, voluntary organizations, judicial discretion to assign uncompensated 
counsel, the bar’s professional responsibility to undertake uncompensated representation, or 
conditional fee arrangements. Id. at 440, 330 N.E.2d at 57, 369 N.Y.S.2d at 92-93. Moreover, 
the court observed that, absent disputes related to money or child custody, matrimonial 
litigation is often quite simple. Id. at 440, 330 N.E.2d at 57, 369 N.Y.S.2d at 93.

38. Id. at 439, 330 N.E.2d at 56, 369 N.Y.S.2d at 92. The court stated that on both national 
and state levels, the appropriation of and provision of authority to expend public funds is a 
legislative and not a judicial function. Id.

39. Id. at 441-42, 330 N.E.2d at 58, 369 N.Y.S.2d at 94.
40. See id. at 442, 330 N.E.2d at 58, 369 N.Y.S.2d at 94 (Jones, J., with Wachtler, J., 

dissenting); id. at 446, 452, 330 N.E.2d at 59, 64, 369 N.Y.S.2d at 98, 103 (Fuchsberg, J., 
dissenting).

41. Id. at 443-44, 330 N.E.2d at 59, 369 N.Y.S.2d at 95-96 (Jones, J., with Wachtler, J., 
dissenting).

42. Id. at 444 n.l, 330 N.E.2d at 59 n.l, 369 N.Y.S.2d at 96 n.l (Jones, J., with Wachtler, J., 
dissenting).

43. Id. at 444-45, 330 N.E.2d at 59-60, 369 N.Y.S.2d at 96-98 (Jones, J., with Wachtler, J., 
dissenting).

44. Id. at 448, 330 N.E.2d at 62, 369 N.Y.S.2d at 100 (Fuchsberg, J., dissenting).

The three dissenting judges in Smiley, on the other hand, 
recognized a constitutional right to counsel for indigent parties to 
divorce actions.40 Two of the judges argued that due process requires 
“meaningful” court access, which always necessitates counsel in 
divorce proceedings.41 They specifically limited the right of rep
resentation to indigents involved in matrimonial cases, however, 
because the state monopolizes the means of divorce.42 Moreover, they 
agreed with the majority that the implementation of the right is a 
legislative matter.43 A third dissenter observed that denial of the right 
to counsel is a real barrier to court access for any indigent civil 
litigant.44 Although he did not purport to determine what interests 
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other than divorce are so fundamental as to require counsel,45 he 
found no reason to distinguish between litigants in matrimonial and 
other civil cases.46 According to his view, counsel should be appointed 
in divorce cases when essential to the exercise of effective access to 
the courts.47 He further contended that the judiciary has the power to 
require the state or county to bear the attorney costs, although he 
conceded that such a judicial action was relatively drastic and should 
be taken only after the court exhausts discretionary means to provide 
counsel.48

57. See id. at 919-22, 553 P.2d at 573-76, 132 Cal. Rptr. at 413-16 (unpersuasive state 
arguments included theories that permitting prisoner to appear personally at trial would 
constitute unauthorized gift of public funds, impose heavy burden on public fisc, discourage 
settlement of cases, endanger prison officials and court personnel, encourage frivolous suits by 
prisoners, and hinder rehabilitation).

58. Id. at 924, 553 P.2d at 576-77, 132 Cal. Rptr. at 416-17.

In Payne v. Superior Court49 the California Supreme Court took a 
more liberal view of the right to counsel issue than did the Smiley 
majority. Faced with the question whether an indigent prisoner sued 
in a civil property case has a constitutional right to appointed counsel, 
the court held that he does if no other relief will preserve his right of 
access to the court.50 The majority observed that the indigent prisoner 
who is a civil defendant seeks protection of property that he does or 
will own51 and has no recourse but to defend the suit in court.52 The 
court further determined that prisoner status imposes an extra 
burden upon an indigent that makes the availability of the usual types 
of gratuitous legal counsel virtually useless.53 Therefore, it held that in 
this situation the state’s denial of the prisoner’s right of access to court 
constituted a violation of both the due process54 and equal protection55 
clauses of the California and Federal Constitutions. Such a violation 
can be justified only by the showing of a compelling state interest,56 
which the majority determined to be lacking in Payne.5'' As a caveat, 
however, the court noted that the right to court access exists only 
when there arises a bona fide legal action that threatens the prisoner’s 
interests.58 It did not consider that the state is required both to 

45. Id.
46. Id.
47. Id.
48. Id.
49. 17
50. Id.
51. Id.
52. Id.
53. Id.
54. Id.
55. Id.
56. W.

452, 330 N.E.2d at 65, 369 N.Y.S.2d at
449-50, 330 N.E.2d
452, 330 N.E.2d at
452-53, 330 N.E.2d

P.2d
at 576, 132 Cal. Rptr. at 416. 
at 571, 132 Cal. Rptr. at 411.
at 572, 132 Cal. Rptr. at 412.

at 
at 
at 
at 
at

908, 553
553
553
553

P.2d
P.2d
P.2d

103-04 
at 101 
103-04 
at 104

at 63, 369 N.Y.S.2d
65, 369 N.Y.S.2d at
at 65, 369 N.Y.S.2d
565, 132 Cal. Rptr. 405 (1976).

(Fuchsberg, J., dissenting). 
(Fuchsberg, J., dissenting). 
(Fuchsberg, J., dissenting). 
(Fuchsberg, J., dissenting).

at
at
at
at
Cal. 3d

924,
916,
917,
917-19, 553 P.2d at 572-73, 132 Cal. Rptr. at 412-13.
919, 553 P.2d at 573, 132 Cal. Rptr. at 413.
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appoint counsel for the prisoner and to permit him to appear 
personally to defend the suit in order to remedy the constitutional 
deprivation.59 Although either remedy is theoretically adequate,60 in 
many cases the more practical solution is the appointment of 
counsel.61

59. See id. at 923, 553 P.2d at 576, 132 Cal. Rptr. at 416 (granting indigent prisoner both 
absolute rights would accord him greater privileges than those enjoyed by ordinary indigent civil 
litigants).

60. See id. (permitting indigent prisoner to appear personally pro se appears to place him in 
same position as indigent free person).

61. See id. at 923-24, 553 P.2d at 576, 132 Cal. Rptr. at 416 (prisoner does not have same 
access to free legal services as do other indigents, and long continuances until prisoner is 
released often prejudices plaintiff’s interests).

62. U.S. Const amend. XIV; cf. id. amend. V (due process protection from action of the 
federal government).

63. 401 U.S. 371 (1971).
64. Id. at 374.
65. Id. at 376-77. The Court had previously recognized the fundamental importance of 

marriage. See, e.g., Loving v. Virginia, 388 U.S. 1,12 (1967) (fundamental right to marry may not 
be denied on basis of racial classification; Virginia statute barring interracial marriages violated 
due process and equal protection); Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (marriage 
and procreation are “basic civil rights of man”; Oklahoma statute prescribing sterilization of 
habitual criminals violated equal protection of the laws because it denied basic right to a class of 

Both the majority in Payne and the dissenters in Smiley confined 
their opinions to specific situations involving particular types of civil 
litigation. Yet their analyses of the due process and equal protection 
theories apply generally to civil property cases involving indigent 
parties. A review of the reasoning behind each constitutional claim 
demonstrates that the indigent civil litigant can make a valid 
argument that he is deprived of a fundamental right when the state 
refuses to appoint counsel to represent him in a property case.

Due Process Argument for Counsel

The fourteenth amendment forbids a state to deprive a person of 
property without due process of law.62 A trilogy of cases dealing with 
the right of access to civil courts suggests the proper framework for a 
due process argument establishing a right to counsel for civil 
defendants in property cases. In Boddie v. Connecticut63 the Supreme 
Court held that the state’s requirement that citizens pay filing fees in 
divorce actions violated due process because it barred indigents from 
dissolving their marriages.64 The Court reasoned that because 
marriage is a constitutionally protected fundamental interest and the 
state monopolizes the means for divorce, due process attaches and 
requires that divorce litigants have a meaningful opportunity to be 
heard.65 Noting that the state’s interest in allocating resources and 
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preventing frivolous litigation was insufficient to overcome the right,66 
the Court held that in the absence of an adequate countervailing state 
interest the state’s refusal to admit these indigents to the sole forum 
for obtaining a divorce constituted a denial of an opportunity to be 
heard.67

people); Mayer v. Nebraska, 262 U.S. 390, 399 (1923) (dicta) (marriage is one of many liberties 
protected by the fourteenth amendment).

The Court in Boddie stated that its decision does not establish an absolute due process right 
of meaningful access to the court in all litigation. 401 U.S. at 382-83. Rather, it emphasized that 
its decision went no further than necessary to dispose of the case. Id. at 382.

66. 401 U.S. at 381.
67. Id. at 380.
68. 409 U.S. 434 (1973).
69. 410 U.S. 656 (1973) (per curiam).
70. 409 U.S. at 435-36, 450. The indigent plaintiff in Kras was unable to pay the $50 filing fee 

required by 11 U.S.C. § 32(b)(2) (1970). 409 U.S. at 436.
71. 410 U.S. at 659-60.
72. Id.-, United States v. Kras, 409 U.S. 434, 446 (1973).
73. Ortwein v. Schwab, 410 U.S. 656, 659-60 (1973) (per curiam); United States v. Kras, 409 

U.S. 434, 446 (1973).
74. 409 U.S. at 445-46. The Court admitted that despite the theoretical possibility of 

personally adjusting debts with one’s creditors in lieu of bankruptcy, such an alternative is 
“unrealistic.” Id. at 445; see notes 96-98 infra and accompanying text.

75. 410 U.S. at 659-60.
76. See id. (administrative hearings provided adequate means of redress for plaintiffs; state’s 

requirement that litigants pay appellate court filing fee does not violate due process); United 
States v. Kras, 409 U.S. 434, 443-46 (1973) (possibility of negotiated agreement with creditors

In United States v. Kras6* and Ortwein v. Schwab69 the Court 
subsequently limited and further explained the due process protec
tion afforded in Boddie. In Kras the Court upheld the statutory filing 
fee that is a precondition to a voluntary discharge in bankruptcy;70 
similarly, in Ortwein the Court approved requiring the payment of a 
filing fee for appellate review of an administrative agency decision 
reducing old age assistance.71 In each case, the Court distinguished 
Boddie on two grounds and refused to hold that there had been a denial 
of the indigent plaintiffs’ due process right of judicial access.72 First, the 
Court determined that the rights to receive a discharge in bankruptcy 
and to obtain increased welfare benefits, unlike marriage, did not rise 
to the constitutional level of fundamental interests because they were 
legislatively created benefits that could be repealed at any time.73 
Second, the Court observed that the plaintiffs could have pursued 
alternatives other than the courts to resolve their disputes. In Kras 
the plaintiff theoretically could have adjusted his debts by agreement 
with his creditors without declaring bankruptcy;74 in Ortwein 
Administrative hearings concerning the reduction of the plaintiffs’ 
benefits had been held.75 As a result of these distinctions, a due 
process right to court access did not attach in either case.76
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Kras and Ortwein indicate that civil litigants in property cases who 
seek due process protection such as counsel first must demonstrate 
that the nature of the property right at issue is a fundamental interest 
under the Constitution77 that can be asserted or protected only 
through resort to the judicial system.78 Assuming that due process 
considerations apply, the question becomes what procedures will 
provide the litigants with a meaningful opportunity to be heard.79 The 
determination whether a meaningful hearing in property cases 
requires provision of counsel necessitates balancing the weight of the 
property right involved against the state’s interest in not providing 
counsel.80

is adequate alternative to bankruptcy proceeding; statutory requirement that bankrupt pay filing 
fee does not contravene due process).

The majority in Kras also rejected an equal protection argument for court access because 
bankruptcy, which is not a constitutional right, does not rise to a level of fundamentality 
requiring strict scrutiny. Id. Comparing the nature of bankruptcy with the natures of social 
welfare and economics, the Court noted that bankruptcy actions of the state need only meet a 
rational justification test. Id. In its rejection of an equal protection claim, the Ortwein decision 
closely paralleled the reasoning employed in Kras. See Ortwein v. Schwab, 410 U.S. 656, 660 
(1973) (per curiam).

77. See Board of Regents v. Roth, 408 U.S. 564, 570-71 (1972) (applicability of due process 
depends on nature of interest at stake); Morrissey v. Brewer, 408 U.S. 471, 481 (1972) (due 
process attaches when nature of interest is within contemplation of the liberty or property 
language of fourteenth amendment); notes 63-65 supra and accompanying text.

78. See notes 65-67, 74-76 supra and accompanying text. It has been argued that Boddie 
established an independent fundamental right of meaningful access to the judicial system 
regardless of whether a fundamental right and an exclusive judicial forum is present. For 
example, Justice Black in his dissent from the denial of certiorari in Meltzer v. C. Buck LeCraw & 
Co. stated his belief that Boddie was a broad decision establishing meaningful access to civil 
courts as a fundamental right that requires representation by competent counsel for every 
serious litigant. 402 U.S. 954, 955-56, 959-60 (1971). The decisions in Kras and Ortwein, 
however, seem to limit Boddie to providing due process protection only when a fundamental 
right that must be litigated in court is at issue. See Hawes v. Club Ecuestre El Comandante, 535 
F.2d 140, 144-45 (1st Cir. 1976) (Kras and Ortwein decisions reaffirm fact that Boddie did not 
establish an absolute constitutional right of access to the courts; Boddie based on state 
monopolization of divorce procedures and fundamental relationship of marriage); Country-Wide 
Ins. Co. v. Harnett, 426 F. Supp. 1030, 1032 (S.D.N.Y. 1977) (Kras clearly shows that Boddie 
did not establish a constitutional right to court access in order to litigate all disputes); notes 68- 
76 supra and accompanying text. Consequently, one must make a two-fold inquiry in 
determining whether there is a due process right to counsel in civil property litigation: whether 
the right to property is fundamental and whether alternatives other than judicial determination 
exist to settle disputes.

79. Boddie v. Connecticut, 401 U.S. 371, 377 (1971); see Armstrong v. Manzo, 380 U.S. 545 
552 (1965) (opportunity to be heard must be at meaningful time and in meaningful manner).

80. Cf. Arnett v. Kennedy, 416 U.S. 134, 167-68 (1974) (Powell, J., concurring) (type of 
hearing required for public employment discharge depends on balancing government’s interest 
in speedy removal of unsatisfactory employee against interest of employee in continued public 
employment); Board of Regents v. Roth, 408 U.S. 564, 570 (1972) (balancing weight of 
particular interests involved is part of determining form of hearing required by procedural due 
process); Goldberg v. Kelly, 397 U.S. 254, 262-63 (1970) (extent of procedural due process 
depends on whether person’s interest in avoiding loss of right outweighs the governmental 
interest in summary adjudication).
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THE FUNDAMENTAL INTEREST REQUIREMENT

In determining whether property is a fundamental interest 
protected by due process, a court should examine the nature of the 
right, not its weight.81 This distinction indicates that the applicability 
of due process depends on the type of interest involved rather than 
the grievousness of the loss.82 Because the fourteenth amendment 
speaks of property in a general sense, a court should not evaluate the 
importance of the disputed property to determine whether due 
process rights attach.83 84 Thus, in Goss v. Lopez™ the Supreme Court 
stated that all property rights that are not de minimis are entitled to 
due process protection.85 86

81. Board of Regents v. Roth, 408 U.S. 564, 570-71 (1972); Morrisey v. Brewer, 408 U.S. 
471, 481 (1972).

82. See Goss v. Lopez, 419 U.S. 565, 575 (1975) (suspension from public school without 
hearing; appellants’ argument that due process protection attaches only when “severe detriment 
or grievous loss” involved rejected by Court); Note, Specifying the Procedures Required by Due 
Process: Toward Limits on the Use of Interest Balancing, 88 Harv. L. Rev. 1510, 1512 n.8 (1975) 
(courts look to type of interest to determine parameters of due process protection).

83. Fuentes v. Shevin, 407 U.S. 67, 90 (1972).
84. 419 U.S. 565 (1975).
85. Id. at 576; see Sniadach v. Family Fin. Corp., 395 U.S. 337, 342 (1969) (Harlan, J., 

concurring) (because deprivation of garnished wages involves property interest rising above de 
minimis level, procedural due process must be afforded).

86. See notes 68-76 supra and accompanying text.
87. See United States v. Kras, 409 U.S. 434, 447 (1973) (bankruptcy is legislatively created 

benefit that Congress withheld for most of nation’s history prior to 20th century); Payne v. 
Superior Court, 17 Cal. 3d 908, 916, 553 P.2d 565, 571, 132 Cal. Rptr. 405, 411 (1976) 
(Congress can repeal all bankruptcy laws and is under no constitutional mandate to provide 
welfare payments).

88. See Goss v. Lopez, 419 U.S. 565, 573-74 (1975) (student has property interest in public 
education because state law provides free education to all residents between 5 and 21 years of 
age); Board of Regents v. Roth, 408 U.S. 564, 577 (1972) (property interests not created by 
Constitution but rather by independent sources such as state statutes entitling citizens to 
certain benefits); Goldberg v. Kelly, 397 U.S. 254, 261-62 (1970) (welfare benefits for qualified 
persons are property interests because of statutory entitlement).

89. See Perry v. Sindermann, 408 U.S. 593, 601 (1972) (benefit is property interest within 
due process protection if rules or mutually explicit understandings support claim of 
entitlement); Board of Regents v. Roth, 408 U.S. 564, 577 (1972) (benefit becomes property 

The nature of property is unlike the alleged rights to receive a 
discharge in bankruptcy or increased welfare benefits that the 
Supreme Court determined lack constitutional significance in Kras 
and Ortwein.™ The latter are statutory rights creating a mere 
expectancy that the legislature can withdraw at any time.87 Although 
the legislature also can establish property rights,88 they receive 
explicit constitutional protection under due process once a legitimate 
entitlement is established.89 Absent a constitutional amendment, 
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neither a state nor Congress can permit extensive confiscation of 
property without compensation.90 Thus, as the court determined in 
Payne, property rights are fundamental interests equal to the right to 
dissolve a marriage that the Supreme Court held to be protected in 
Boddie.91

interest under due process when claimant is legitimately entitled to it; legitimate entitlement 
requires more than abstract need and unilateral expectation).

The Court in Kras and Ortwein apparently analyzed the rights of bankruptcy and increased 
welfare benefits as separate and distinct rights and did not consider whether the underlying 
statutes created property interests under the entitlement doctrine. Even using the property 
analysis, the claimants in Kras and Ortwein probably lacked legitimate claims of entitlement 
because the state was not attempting to terminate prior benefits that had been transferred to the 
claimants.

90. Payne v. Superior Court, 17 Cal. 3d 908, 916, 553 P.2d 565, 571,132 Cal. Rptr. 405, 411 
(1976); see U.S. Const, amend. V (private property shall not be taken for public use without just 
compensation).

91. Payne v. Superior Court, 17 Cal. 3d 908, 916, 553 P.2d 565, 571, 132 Cal. Rptr. 405, 411 
(1976).

92. See 401 U.S. at 376-77. The Court stated that divorce litigants who must resort to state 
courts as the only avenue to dissolve their marriages are in a position analogous to defendants 
who are confronted with exclusion from the only forum effectively able to settle their disputes. 
Id. at 376.

93. Id. at 376-77.
94. 17 Cal. 3d at 916-17, 553 P.2d at 572, 132 Cal. Rptr. at 412; see note 52 supra and 

accompanying text.

LACK OF ALTERNATIVES TO JUDICIAL RESOLUTION

The civil defendant can avail himself of fewer alternatives to the 
judicial determination of property rights than can the civil plaintiff. A 
defendant compelled to defend his interests in court or suffer their 
loss must utilize the judicial forum. In Boddie the Supreme Court 
apparently recognized this fact when it observed that divorce plaintiffs 
have no alternative to court proceedings because their position is 
similar to civil defendants.92 The Court then stated that “resort to the 
judicial process by these plaintiffs is no more voluntary in a realistic 
sense than that of the defendant called upon to defend his interests in 
court. For both groups this process is not only the paramount dispute
settlement technique, but, in fact, the only available one.”93

Similarly, the alternatives later recognized in Kras and Ortwein do 
not apply in the civil defendant situation. In Payne the California 
Supreme Court observed that, unlike the bankrupt debtor in Kras, a 
civil defendant formally thrust into the judicial forum does not have 
an opportunity to settle informally his claims.94 This analysis appears 
valid. Recognition of settlement as an alternative remedy in this 
situation would require the defendant always to compromise property 
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claims in a settlement agreement or to sustain a loss through judicial 
action that, due to the absence of counsel, would not afford him any 
due process protection. Likewise, the court in Payne found that the 
civil defendant usually does not have an alternative opportunity to 
obtain an administrative hearing, as did the plaintiff in Ortwein.95 
Thus, the civil defendant is forced to resort to the judicial system to 
protect a fundamental property right.

95. 17 Cal. 3d at 917, 553 P.2d at 572, 132 Cal. Rptr. at 412; see note 75 supra and 
accompanying text.

96. 409 U.S. at 445-46.
97. Id. at 445-46. Chief Justice Burger in his concurring opinion also noted that bankruptcy is 

not the only means of settling debts, because many debtors work out binding private 
adjustments with creditors. Id. at 450.

98. Id. at 445, 449-50. The Court also denied the due process claim because it found that 
bankruptcy is not a fundamental right similar to marriage. Id. at 444-45; see note 73 supra and 
accompanying text.

99. 401 U.S. at 375-76.
100. See United States v. Kras, 409 U.S. 434, 455 (1973) (Stewart, J., dissenting) (as in 

divorce actions, no “recognized, effective alternative” to bankruptcy exists).

The indigent plaintiff who attempts to secure counsel will have 
more difficulty establishing the lack of alternative remedies, because 
in Kras the Supreme Court indicated that plaintiffs have the 
alternative of negotiating and settling their claims out of court.96 The 
Court specifically held that a bankrupt debtor’s ability to adjust his 
debts by private negotiation with his creditors constitutes an 
adequate alternative remedy to utilizing a bankruptcy court proceed
ing.97 Although the Court acknowledged that the remedy is unrealistic 
in many situations, it considered that the availability of the 
negotiation option was sufficient to support a determination that due 
process did not prohibit requiring indigents to pay a filing fee in 
bankruptcy proceedings.98 Based on Kras, therefore, a strong 
argument exists that a court proceeding is not the exclusive means by 
which an indigent plaintiff can resolve his property claims.

The inability of an indigent plaintiff to compel a recalcitrant party 
to reach a voluntary settlement in a property dispute underscores the 
weakness of arguments based on the Kras rationale. In Boddie the 
Court stated that judicial access is required when no “recognized, 
effective alternatives for the adjustment of differences remain.”99 By 
acknowledging that a settlement is often an unrealistic possibility, the 
majority in Kras ignored the Boddie mandate that the alternative must 
be viable.100 As Justice Stewart forcefully argued in his dissent, the 
possibility of a compromise settlement is ineffective in bankruptcy 
because the creditor is under no court-sanctioned compulsion to 
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settle.101 Similarly, an administrative proceeding that grants relief 
“purely [as] a matter of administrative grace” is an inadequate 
alternative to a court’s adjudication of property rights, since the 
former offers no guarantee of a remedy.102 Because forced reliance on 
voluntary settlements will benefit only the unyielding wrongdoer who 
refuses to settle, the settlement option is not a viable substitute for an 
enforceable judicial determination of property rights.

101. Id. (Stewart, J., dissenting).
102. Wiren v. Eide, 542 F.2d 757, 764 (9th Cir. 1976). In Wiren, customs officials seized the 

car of the indigent appellant who was unable to post the necessary bond, pursuant to the federal 
forfeiture statute, to challenge the merits of the seizure in court. Id. at 759-60, 763; see 19 U.S.C. 
§ 1608 (1970) ($250 bond required for court challenge when property valued at $2500 or less; no 
bond required when value exceeds $2500). The appellant challenged the bond provision on due 
process and equal protection grounds, arguing that solely because of his indigency the bond 
requirement deprived him of a significant property interest without affording him the 
opportunity to be heard. Relying on Boddie, the Ninth Circuit agreed with the appellant because 
absent the inadequate voluntary administrative remission or mitigation alternatives, the sole 
remedy for appellant was a court determination that the forfeiture was inappropriate. 542 F.2d 
at 763-64; see 19 U.S.C. §1618 (19/0) (remission or mitigation proceeding).

103. 401 U.S. at 377. Notice is also a minimum due process requirement, but is not an 
important consideration in the counsel issue. See generally Mullane v. Central Hanover Bank & 
Trust Co., 339 U.S. 306, 314 (1950) (notice affording reasonable opportunity to make 
appearance is “elementary and fundamental requirement of due process”).

104. 136 N.Y.2d at 440, 330 N.E.2d at 57, 369 N.Y.S.2d at 92.
105. Id. at 443-44, 330 N.E.2d at 59, 369 N.Y.S.2d at 95-96 (Jones, J., with Wachtler, J., 

dissenting); id. at 448, 330 N.E.2d at 62, 369 N.Y.S.2d at 100 (Fuchsberg, J., dissenting); see 
notes 41, 47 supra and accompanying text.

BALANCING THE INDIVIDUAL INTERESTS

If a court concludes that the adjudication of property interests 
merits due process protection, it next must determine whether that 
protection includes the right to counsel. The Boddie rationale 
indicates that a litigant who must utilize the judicial forum to protect a 
fundamental right is entitled by due process to a meaningful 
opportunity to be heard.103 Thus, the issue of providing counsel is not 
that posited by the majority in In re Smiley—whether counsel is a 
condition to court access.104 Rather, as the dissenters in that case 
correctly argued, the question is whether counsel is necessary to make 
the hearing meaningful by providing the litigant with effective court 
presence and participation.105 The extent to which due process 
affords certain procedural safeguards to assure a meaningful hearing 
is determined by balancing the weight of the fundamental interest at 
stake and the grievousness of its loss against the governmental 



1977] Right to Counsel 127

interest in precluding that procedure.106 Although procedural due 
process is a flexible concept,107 it is arguable that, at least in certain 
property cases, counsel should be regarded as a minimum due process 
requirement necessary to provide a litigant with a meaningful 
opportunity to be heard.

106. Goldberg v. Kelly, 397 U.S. 254, 262-63 (1970); The Constitution of the United 
States of America: Analysis and Interpretation, S. Doc. No. 82,92d Cong., 2d Sess. 1433-34 
(1972) [hereinafter cited as Constitution: Analysis]. See generally Note, supra note 82.

107. See Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886, 895 (1961) 
(procedural due process is not inflexible concept with fixed context unrelated to time, place and 
circumstances); Inland Empire Council v. Mills, 325 U.S. 697, 710 (1945) (due process 
requirements are not technical; no particular form of procedure required); NLRB v. Mackay 
Radio & Tel. Co., 304 U.S. 333, 351 (1938) (due process protects substantial rights and does not 
guarantee any particular form of procedure).

108. See Fuentes v. Shevin, 407 U.S. 67, 88-89 (1972) (prejudgment replevin of goods 
purchased under conditional sales contract; although household goods not strictly necessities of 
life, such items deserve due process protection); Goldberg v. Kelly, 397 U.S. 254, 261-64 (1970) 
(termination of welfare benefits; only pretermination evidentiary hearing provides recipient with 
procedural due process); Sniadach v. Family Fin. Corp., 395 U.S. 337, 340-42 (1969) 
(prejudgment wage garnishment; such taking of property without hearing violates fundamental 
principles of due process).

109. 397 U.S. 254 (1970).
110. Id. at 264, 267-68 (emphasis in original). The Court required that the welfare recipient 

receive timely and adequate notice detailing the reasons for the proposed termination, an 
opportunity to confront and cross-examine adverse witnesses, and an opportunity to present his 
position orally. It also mandated that the impartial hearing officer state both the reasons and the 
supporting evidence for his decision. Id. at 267-71. Although the recipient may retain counsel for 
the pretermination hearing, the Court stated that counsel does not have to be provided. Id. at 
270-71.

111. See Fuentes v. Shevin, 407 U.S. 67, 69 (1972) (replevin of goods); Sniadach v. Family 
Fin. Corp., 395 U.S. 337, 339-42 (1969) (garnishment of wages).

112. 395 U.S. 337 (1969).
113. Id. at 340.
114. 407 U.S. 67 (1972).
115. Id. at 89.

The Supreme Court has indicated that property rights whose 
deprivation imposes serious hardships on the litigant are sufficiently 
weighty to merit extensive procedural safeguards.108 The right to 
counsel also should extend to these interests. In Goldberg v. Kelly109 
the Court held that due process requires an evidentiary hearing before 
a governmental entity may terminate welfare benefits because such 
termination may deprive “an eligible recipient of the very means by 
which to live.”110 For similar reasons, the Court also has struck down 
statutes allowing garnishment of wages and replevin of goods without 
prior notice and hearing.111 In Sniadach u. Family Finance Corp.112 the 
Court observed that wage garnishment creates a tremendous hardship 
for wage earners,113 and in Fuentes v. Shevin114 it noted that 
repossession of goods may deprive persons of essential possessions 
necessary to provide a minimally decent home environment.115



128 The Georgetown Law Journal [Vol. 66:113

Counsel is a procedural safeguard necessary to protect important 
property rights. The complexity of civil litigation, which requires 
knowledge of both procedural rules and substantive law, indicates 
that the untrained layman would be unable to comprehend fully his 
legal position in order to protect his rights in court.116 The Supreme 
Court has recognized this fact in the criminal context, observing that 
“the right to be heard would be, in many cases, of little avail if it did 
not comprehend the right to be heard by counsel.”117 Although the 
right to counsel in criminal prosecutions is based on the sixth 
amendment,118 the implicit assumption in cases extending this right 
appears to be that the layman is unable to defend his interests without 
utilizing trained counsel.119 Moreover, in light of the adversarial 
nature of our judicial system requiring effective presentation of issues 
by both parties,120 counsel is needed in civil cases to provide a 
meaningful opportunity to be heard, especially when important 
property rights are involved. The requirement of most states that a 
lawyer complete three years of legal education and pass a 
comprehensive bar examination before entering practice121 demon
strates the inherent truth of this proposition. Thus, depriving the 
indigent civil litigant of appointed counsel puts him at a critical 
disadvantage.

116. See Brickman, Of Arterial Passageways Through the Legal Process: The Rights of 
Universal Access to Courts and Lawyering Services, 48 N.Y.U.L. Rev. 595, 617 (1973) (layman 
incapable of effectively advocating claims in court because of complexity of modem litigation); 
Comment, supra note 23, at 1331 (civil proceedings require skill and knowledge of lawyer; 
layman unable to prepare pleadings, conduct adequate investigation, learn rules of evidence, 
research law, and persuasively argue case in court); Comment, The Indigent's Right to Counsel in 
Civil Cases, 76 Yale L.J. 545, 548 (1967) (civil trial is conducted under technical rules of 
evidence and procedure and requires skill in gathering and presenting facts; trying own civil case 
is as difficult as trying own criminal case).

117. Powell v. Alabama, 287 U.S. 45, 69 (1932).
118. See note 2 supra and accompanying text.
119. Brickman, supra note 116, at 621.
120. See Comment, supra note 23, at 1331 (adversarial system requires opposing parties to 

present their positions effectively so that judge or jury can make fair decision).
121. See, e.g., Cal. Bus. & Prof. Code § 6068 app. (Rules Regulating Admission to Practice 

Law in California IX, XI) (West 1974) (candidate for admission to state bar must obtain degree 
from accredited law school and pass bar examination); Rules of the SUPERIOR Court 
Regulating Admission to the Bar §§ 6, 8(b) (Conn. 1975) (same); Rules of the Supreme 
Court pt. in, 212(a), 213 (Kan. 1974) (same).

122. See Mathews v. Eldridge, 424 U.S. 319, 347 (1976) (public interest is final factor to 
assess in determining appropriate due process balance).

To complete the due process balancing test, one must consider the 
state’s interests in declining to provide appointed counsel in civil 
cases.122 These interests include conserving scarce fiscal resources 
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and preventing frivolous litigation.123 In Boddie the Supreme Court 
considered similar state concerns and determined that the funda
mental interest in providing access to the exclusive forum for divorce 
outweighed such considerations.124 If a court accepts the thesis that 
counsel is vitally necessary in order to protect certain fundamental 
property rights, the countervailing state interests are insufficient to 
deny the right to appointed counsel. This is particularly true because 
the state can take measures to reduce the threatened adverse 
consequences. Although its costs would increase by the appointment 
of counsel, the state can minimize the increase by enacting a 
recoupment statute requiring repayment of counsel fees when the 
indigent litigant becomes able.125 Similarly, the state can mitigate the 
threat of frivolous litigation either by instituting penalties for false 
pleadings and affidavits126 or by establishing an independent 
screening panel.127 Thus, the state’s interests are not of overriding 
significance, and one can make a plausible argument that due process 
requires a right to counsel in civil litigation.

123. See Payne v. Superior Court, 17 Cal. 3d 908, 919-20, 553 P.2d 565, 574, 132 Cal. Rptr. 
405, 414 (1976) (state argued that its costs would be increased and that increasing numbers of 
suits involving indigent prisoners would be filed if counsel appointed; argument rejected); In re 
Smiley, 36 N.Y.S.2d 433, 440-41, 330 N.E.2d 53, 57-58, 369 N.Y.S.2d 87, 93-94 (1975) (only 
legislature has power to appropriate funds for publicly compensated counsel; availability of 
appointed counsel might very well increase litigation).

124. 401 U.S. at 381-82. The Court rejected the argument that the filing fees in divorce cases 
substantially furthered state interests to prevent frivolous litigation and allocate scarce 
resources. Id. at 381.

125. See Fuller v. Oregon, 417 U.S. 40, 46-54 (1974) (state recoupment statute requiring 
convicted indigent defendant to repay costs of legal defense if subsequently able held 
constitutional).

126. Boddie v. Connecticut, 408 U.S. 371, 381-82 (1971).
127. See Comment, supra note 23, at 1337-38 (if right to counsel in civil cases established, 

screening device appears inevitable).
128. U.S. Const, amend. XIV. Although the Constitution does not contain an equal 

protection clause applicable to the federal government, the fifth amendment’s due process 
clause is construed to impose a federal equal protection requirement similar to that in the 
fourteenth amendment. See Weinberger v. Wiesenfeld, 420 U.S. 636, 638 n.2 (1975) (approach 
to fifth amendment equal protection claims has always been same as equal protection claims 
under fourteenth amendment); Schneider v. Rusk, 377 U.S. 163, 168 (1964) (although fifth 
amendment contains no equal protection clause, it does prohibit discrimination so unjustifiable 
as to violate due process); Bolling v. Sharpe, 347 U.S. 497, 499 (1954) (although not always 
interchangeable, concepts of equal protection and due process are not mutually exclusive; 
discrimination may be so unjustifiable as to violate due process).

Equal Protection Argument for Counsel

The equal protection clause of the fourteenth amendment, which 
prohibits a state from denying any person the equal protection of its 
laws,128 also provides an argument establishing a right to counsel for 
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indigent civil litigants. The indigent civil litigant who appears pro se 
and is unable to present a coherent defense does not enjoy the same 
protection as the man who can afford counsel. An analysis of the 
Supreme Court’s interpretation of the clause, however, suggests that 
in all but the most extreme cases such a disparity between rich and 
poor is constitutionally irrelevant.

Equal protection analysis involves examining classifications made 
by the state to determine whether they unconstitutionally discrim
inate against a particular group.129 Courts utilize at least two 
standards of review—strict scrutiny and rational basis—in making 
this examination. If the law or governmental procedure discriminates 
against a suspect class or invades a fundamental right, the court will 
strictly scrutinize the classification to determine whether the state has 
a compelling interest necessitating such a classification.130 If the class 
is not suspect and if no fundamental right is involved, the 
classification need only bear a rational relationship to a legitimate 
governmental purpose.131 In some cases, the Supreme Court 
apparently has used a third standard of intermediate scrutiny to 
determine whether a classification is constitutional.132

129. See Ferguson v. Skrupa, 372 U.S. 726, 732 (1963) (statutes create many valid 
classifications; only those that involve invidious discriminations violate equal protection); 
Williamson v. Lee Optical Co., 348 U S. 483, 489 (1955) (legislative classifications that 
invidiously discriminate violate equal protection).

130. See, e.g., San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 40 (1973) 
(state action that creates suspect classifications or impinges upon constitutionally protected 
rights is subject to searching judicial scrutiny); Graham v. Richardson, 403 U.S. 365, 376 (1971) 
(suspect classifications are subject to strict judicial scrutiny); Shapiro v. Thompson, 394 U.S. 
618, 638 (1969) (classification interfering with fundamental right is judged by stricter standard 
of whether it promotes a compelling state interest).

131. See, e.g., United States Dep’t of Agriculture v. Moreno, 413 U.S. 528, 533 (1973) (under 
traditional equal protection analysis, legislative classification constitutional if rationally related 
to legitimate governmental interest); San Antonio Independent School Dist. v. Rodriguez, 411 
U.S. 1, 40 (1973) (when strict scrutiny is inappropriate, apply traditional standard requiring 
state classification to have some rational relationship to legitimate state purpose); McGinnis v. 
Royster, 410 U.S. 263, 276-77 (1973) (when classification does not require strict judicial 
scrutiny, it must rationally promote legitimate desire of state legislature).

132. See Craig v. Boren, 429 U.S. 190, 217-21 (1976) (Rehnquist, J., dissenting) (sex 
discrimination case; majority’s use of test requiring gender classifications to serve important 
governmental objectives and to be substantially related to their achievement constitutes 
intermediate scrutiny test that is elevated over minimum rationality standard); Stanton v. 
Stanton, 421 U.S. 7, 17 (1975) (sex discrimination case; Court acknowledged possible 
intermediate test between compelling state interest and rational basis standards); CONSTITU
TION: Analysis, supra note 106, at S166, S170 (Supp. 1976) (intermediate level of scrutiny used 
in discrimination cases based on sex and illegitimacy classifications); Gunther, The Supreme 
Court, 1971 Term—Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a 
Newer Equal Protection, 86 Harv. L. Rev. 1, 17-20 (1972) (Court moving toward adoption of 
intermediate scrutiny, particularly in cases in which strict scrutiny not involved).
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A court required to apply the strict scrutiny test because a suspect 
class or fundamental right is involved could easily grant a right to 
counsel to indigent civil litigants. No state has ever satisfied the 
burden of establishing a compelling state interest,133 and it is doubtful 
that a state could show that denial of counsel meets the test. The 
Supreme Court has rejected the argument that a state’s interest in 
minimizing cost and maintaining fiscal integrity constitutes a com
pelling interest.134 Absent such an interest, both the inability of 
the indigent to obtain counsel because of poverty and the resulting 
inequality between rich and poor constitute unlawful discrimination. 
Thus, the critical inquiry is whether a court can find a suspect class or 
fundamental right sufficient to trigger strict scrutiny.

133. See Dunn v. Blumstein, 405 U.S. 330, 363-64 (1972) (Burger, C.J., dissenting) (no state 
law has ever satisfied compelling interest standard; doubtful whether any law will meet the test 
because standard demands perfection); Constitution: Analysis, supra note 106, at 1475 (no 
state has satisfied compelling state interest test). The strict scrutiny test imposes a difficult 
burden for several reasons. The state’s classification is not entitled to the usual presumption of 
validity. Moreover, the state must justify its action by showing that the classification is 
structured with “precision” and “tailored” narrowly to serve legitimate objectives and that it 
has selected the “less drastic means” for effectuating its objectives. San Antonio Independent 
School Dist. v. Rodriguez, 411 U.S. 1, 16-17 (1973).

134. See Shapiro v. Thompson, 394 U.S. 618, 633 (1969) (state has valid interest but not 
compelling interest in preserving fiscal integrity and limiting its expenditures; saving of welfare 
costs cannot justify invidious classification).

135. See McDonald v. Board of Elections Comm’rs, 394 U.S. 802, 807 (1969) (dicta) 
(classifications based on wealth would independently render a classification highly suspect); 
Harper v. Virginia Bd. of Elections, 383 U.S. 663, 668 (1968) (dicta) (classifications based on 
wealth or poverty, like those of race, are traditionally disfavored).

136. See Ortwein v. Schwab, 410 U.S. 656, 660 (1973) (per curiam) (indigents’ suit 
challenging constitutionality of appellate court filing fee; no suspect class involved); United 
States v. Kras, 409 U.S. 434, 446 (1973) (indigent’s suit challenging constitutionality of filing 
fees in bankruptcy proceedings; no suspect criteria). But see Shapiro v. Thompson, 394 U.S. 
618, 658-59 (1969) (Harlan, J., dissenting) (wealth apparently added to list of suspect 
classifications as alternate justification for rationale in Harper v. Virginia Board of Elections, 
383 U.S. 663, 668 (1966)).

Arguably, one can consider classifications based on wealth to be 
suspect. Although the Supreme Court has suggested this result in 
dicta,135 it has never held that wealth is a suspect classification136 and 
is unlikely to do so. Those classifications that the Court has declared 
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suspect—race,137 nationality,138 and alienage139—and those classifica
tions singled out for intermediate scrutiny—illegitimacy140 and 
gender141—encompass well-defined classes based on immutable 
characteristics determined by accident of birth.142 Wealth is not a

137. See Loving v. Virginia, 388 U.S. 1, 11-12 (1967) (classifications based on race are 
suspect and subject to most rigid scrutiny; state statute preventing marriages between persons 
solely on basis of race violates equal protection); McLaughlin v. Florida, 379 U.S. 184, 191-92 
(1964) (unequal legal treatment based on race or nationality is invidious discrimination; Florida 
law prohibiting cohabitation of racially mixed couples violates equal protection); cf. Bolling v. 
Sharpe, 347 U.S. 497, 499-500 (1954) (classifications based solely on race are constitutionally 
suspect; racial segregation in public schools of District of Columbia violates due process).

138. See Hernandez v. Texas, 347 U.S. 475, 478-79 (1954) (systematic exclusion of persons 
from jury duty based solely on national origin prohibited by equal protection clause); Korematsu 
v. United States, 323 U.S. 214, 216 (1944) (legal restrictions curtailing civil rights of single 
nationality group are immediately suspect and subject to rigid scrutiny; exclusion of persons of 
Japanese ancestry from military area during World War II upheld to protect national security); 
Hirabayashi v. United States, 320 U.S. 81, 100 (1943) (distinctions between citizens based 
solely on ancestry are odious by nature; curfew imposed only on persons of Japanese ancestry 
upheld because of national security).

139. See In re Griffiths, 413 U.S. 717, 721, 729 (1973) (alienage classifications inherently 
suspect and subject to close judicial scrutiny; state court rule prohibiting resident alien from 
taking bar examination violated equal protection); Graham v. Richardson, 403 U.S. 365, 372, 
376 (1971) (discrimination against aliens requires close judicial scrutiny; state statute denying 
welfare benefits to persons who have not resided in the United States for certain number of 
years violates equal protection).

140. See Matthews v. Lucas, 427 U.S. 495, 504, 510 (1976) (illegitimacy not a suspect class 
subject to close judicial scrutiny; Court used a standard of less than strictest scrutiny but made 
no mention of rational basis test); Gomez v. Perez, 409 U.S. 535, 536-38 (1973) (no 
constitutionally sufficient justification for denying statutory right of parental support to 
illegitimate children while granting it to legitimate children; such invidious discrimination 
violates equal protection); Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 165, 175-76 (1972) 
(laws that discriminate on basis of status at birth violate equal protection if classification not 
justified by legitimate state interest, compelling or otherwise; denial of equal recovery rights to 
dependent unacknowledged illegitimate children under workmen’s compensation statute 
unconstitutional).

141. See Craig v. Boren, 429 U.S. 190, 199-204 (1976) (although protection of health and 
safety is important state function, data insufficient to show that different drinking ages based on 
gender were substantially related to statutory objective of traffic safety; no mention of strict 
scrutiny standard); Stanton v. Stanton, 421 U.S. 7, 17 (1975) (law setting different majority ages 
for males and females for purpose of parents’ obligation to provide child support violated equal 
protection because state interest inadequate under compelling state interest, rational basis, and 
intermediate tests); Reed v. Reed, 404 U.S. 71, 76 (1971) (although state objective in statute 
fax oring appointment of males as estate administrators was not without legitimacy, statute 
invalid because advancement of that objective did not comport with equal protection). Four 
Justices of the Supreme Court have declared that classifications based on sex are inherently 
suspect and must be subject to close judicial scrutiny. Frontiero v. Richardson, 411 U.S. 677, 
682 (1973) (Brennan, Douglas, White, & Marshall, J J.). Since Frontiero the Court has not used 
suspect class analysis in sex discrimination cases under the equal protection clause. See Stanton 
v. Stanton, 421 U.S. at 13 (unnecessary to decide whether classification based on sex is 
inherently suspect).

142. See Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (sex, like race and national origin, 
is unchangeable characteristic determined solely by birth); Weber v. Aetna Cas. & Sur. Co., 406 
U.S. 164, 175 (1972) (disabilities should not be imposed on illegitimate children because they 
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congenital characteristic, however; it is a condition subject to change. 
The poor do not comprise a well-defined class because wealth is a 
relative concept, and the composition of the class depends on the 
nature and the expense of the alleged deprivation.* 143 The Supreme 
Court seems to recognize that relative deprivation is a natural 
concomitant of poverty and therefore has declared that equal 
protection does not require absolute equality when wealth is 
involved.144

are not responsible for illegitimate status; legal burdens should bear some relationship to 
individual responsibility); Developments in the Law—Equal Protection, 82 Harv. L. Rev. 1065, 
1125-26 (1969) (race and lineage are congenital and unalterable traits that individual is unable 
to control).

143. See, e.g., San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 26 (1973) 
(class alleging discrimination included all those living in relatively less affluent school districts); 
United States v. Kras, 409 U.S. 434, 435-36 (1973) (class alleging discrimination comprised 
those unable to afford $50 filing fee); James v. Valtiera, 402 U.S. 137, 142 (1971) (class alleging 
discrimination encompassed all persons eligible for low-income housing); Douglas v. California, 
372 U.S. 353, 354-55 (1963) (class discriminated against were indigents unable to afford 
private counsel for appeal of right).

144. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 24 (1973); see Ross v. 
Moffitt, 417 U.S. 600, 616 (1974) (state only required to provide indigent defendant with 
adequate opportunity to present claim; not obligated to duplicate the legal arsenal available to 
the wealthy).

145. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 17 (1973). To date, the 
Supreme Court has recognized the rights to vote, to marry, to travel, and to procreate as implicit 
fundamental rights. See Dunn v. Blumstein, 405 U.S. 330, 336 (1972) (right to vote is 
constitutionally protected right); Boddie v. Connecticut, 401 U.S. 371, 376 (1971) (marriage 
involves interests of basic importance in society); Shapiro v. Thompson, 394 U.S. 618, 634 
(1969) (right to travel is constitutional right); Skinner v. Williams, 316 U.S. 535, 541 (1942) 
(procreation is fundamental right).

146. See U.S. Const, amends. V, XIV.
147. See Shapiro v. Thompson, 394 U.S. 618, 659 (1969) (Harlan, J., dissenting) (no need to 

use equal protection analysis when classification based on exercise of rights constitutionally 
guaranteed against state infringement; due process analysis appropriate). In cases such as this, 
in which the Court refuses to find the class—in this case indigents—suspect per se, a denial of 

Fundamental interests that trigger strict scrutiny are those rights 
“explicitly or implicitly protected by the Constitution.”145 Accrued 
property rights are protected by both the fifth and fourteenth 
amendments.146 Thus, it could be argued that property interests are 
fundamental rights because of their constitutional significance under 
due process. Therefore, whenever a state deprives a person of such 
property through judicial action, those procedures should be strictly 
scrutinized for equal protection violations. But if property is a 
fundamental right because it is protected in the due process clause, 
then equal protection merely has taken the analysis back to due 
process. Theoretically, equal protection would thus provide no 
greater protection than due process, because strict scrutiny would 
apply only when a fundamental right is infringed.147
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Recognizing the right of meaningful access to the judicial system as 
an implicit fundamental right guaranteed by equal protection 
provides the basis of another possible approach establishing the right 
to counsel. In the criminal context, the Supreme Court has 
established that meaningful access to a criminal appeal of right is such 
a fundamental interest. The Court recognized this right in a line of 
cases beginning with Griffin v. Illinois,148 in which it found that various 
transcript and filing fee requirements that effectively barred indigents 
from appellate review constituted unlawful discrimination against the 
poor.149 Subsequently, in Douglas v. California150 the Court expanded 
its inquiry from the limited issue of initial access to the broader 
question of what constitutes adequate appellate access.151 In so doing, 
the Court held that in order to prevent an unconstitutional distinction 
between rich and poor the state is required to provide indigent 
criminal defendants with counsel in appellate proceedings of right.152 
Although in Ross v. Moffit153 the Court refused to extend the right of 

due process rights seem to enhance the equal protection scrutiny afforded such a classification. 
See Hampton v. Mow Sun Wong, 426 U.S. 88, 103 (1976); Griffin v. Illinois, 351 U.S. 12, 35-36 
(1956) (Harlan, J., dissenting).

148. 351 U.S. 12 (1956). The Court in Griffin held that if a state provides criminal appellate 
review, it cannot refuse to grant such review solely because the defendant is unable to afford the 
necessary transcript. Id. at 18. A refusal of this kind violates due process and equal protection 
because it invidiously discriminates against indigents. Id.

149. See Draper v. Washington, 372 U.S. 487, 498-500 (1963) (unconstitutional to base 
provision of free transcript upon judge’s determination that allegations of error are not frivolous 
if indigent can obtain appellate review only by filing transcript); Lane v. Brown, 372 U.S. 477, 
480-81, 484-85 (1963) (unconstitutional to condition provision of free transcript upon request 
by public defender if indigent can appeal from denial of a writ of error coram nobis only by filing 
transcript); Smith v. Bennett, 365 U.S. 708, 714 (1961) (state court refusal to docket habeas 
corpus petition of indigent without statutory filing fee violates equal protection); Burns v. Ohio, 
360 U.S. 252, 257-58 (1959) (denial of consideration of appeal to state supreme court based 
solely on nonpayment of filing fee violates fourteenth amendment); Eskridge v. Washington 
State Bd. of Prison Terms & Paroles, 357 U.S. 214, 215-16 (1958) (per curiam) (trial judge’s 
denial of motion for free transcript based on determination that trial was fair and impartial 
violated fourteenth amendment because appeal of right conditioned on filing of transcript).

150. 372 U.S. 353 (1963).
151. See Ross v. Moffitt, 417 U.S. 600, 617 (1974) (Douglas departed from limited doctrine of 

transcript and fee cases and examined whether indigent’s access to appellate system was 
adequate); Douglas v. California, 372 U.S. 353, 358 (1963) (indigents without counsel on appeal 
have only “right to meaningless ritual”; rich who can afford counsel have meaningful appeal).

152. Douglas v. California, 372 U.S. 353, 355-57 (1963). The overturned California 
procedure allowed an indigent defendant to receive counsel for his appeal of right only after the 
appellate court had examined the record and determined that appointment of counsel would be 
advantageous to the defendant or appellate court. Id. at 354-55. The Court stated that denial of 
counsel under this procedure does not discriminate between good and bad cases but between 
the wealthy, who can require the court to listen to counsel’s arguments before deciding the 
merits, and the indigent, who cannot obtain the benefit of counsel’s legal skills and argument. Id. 
at 357-58.

153. 417 U.S. 600 (1974).
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appointed counsel to discretionary appeals,154 the Griffin-Douglas line 
of cases establishes that appointed counsel is included in the right of 
meaningful access to criminal appellate review of right.

154. Id. at 612. The Court specifically held that equal protection does not require appointed 
counsel for discretionary appeals to the North Carolina Supreme Court and for filing a petition 
for certiorari in the United States Supreme Court. Id. The Court reasoned that an indigent 
without counsel is not denied meaningful access to these appellate courts because the courts 
have the benefit of a trial transcript, the brief prepared for the appeal of right by the appointed 
counsel, the lower court opinions, and any pro se submission, which provide an adequate basis to 
grant or deny review. Id. at 614-18. Although the Court acknowledged that skilled counsel would 
prove helpful in preparing petitions for discretionary review, the state’s duty is not to duplicate 
the legal arsenal of the wealthy but only to assure that the indigent defendant has an opportunity 
to present his appellate claims fairly. Id. at 616.

155. See Brickman, supra note 116, at 608 (application of Griffin rationale to civil sphere open 
to question because of unique factors in criminal proceedings, including direct role of state in 
prosecution, threatened loss of life or deprivation of liberty, and indigent’s lack of choice 
regarding accused status).

156. See Boddie v. Connecticut, 401 U.S. 371, 382-83 (1971) (access required only when it is 
exclusive precondition to resolution of fundamental right; Court does not hold that access for all 
individuals to courts is right guaranteed by due process); note 78 supra.

157. 402 U.S. 954 (1971).
158. Id. at 956-57 (Black, J., dissenting to denial of certiorari); see United States v. Kras, 409 

U.S. 434, 462-63 (1973) (Marshall, J., dissenting) (court is only forum empowered to determine 
legal claim; private settlements do not determine validity of claims of right).

159. Meltzer v. C. Buck LeCraw & Co., 402 U.S. 954, 956 (1971) (Black, J., dissenting to 
denial of certiorari).

Extension of an analogous right to the civil litigant, however, is 
doubtful for several reasons. First, the application of the Griffin- 
Douglas rationale to the civil situation is unlikely because of the 
criminal context of those cases. The nature of criminal proceedings 
involving a threatened loss of liberty and the strong safeguards 
traditionally afforded criminal defendants suggest that a court would 
not extend the right to appointed counsel to civil property cases.155 
Second, in deciding civil access cases the Supreme Court has focused 
on a due process analysis concerning the fundamental nature of the 
litigated right and the lack of alternative remedies rather than 
recognizing meaningful access as an independent fundamental 
right.156 If the Court is unwilling to recognize this right under due 
process, it seems unlikely that it will acknowledge a fundamental right 
to access under equal protection. Despite the unlikelihood of this 
possibility, it seems that the Court should provide an access right to 
the courts because, as Justice Black noted in his dissent to the denial 
of certiorari in Meltzer v. C. Buck LeCraw & Co.,157 the judicial system 
is usually the only effective means of resolving a legal dispute without 
using brute force.158 A property right is only valuable if the state will 
enforce it through a judicially imposed sanction,159 and access to the 
court—including counsel—is necessary to assert that right.
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Absent a means of triggering strict or possibly intermediate 
scrutiny, equal protection challenges will be sustained only if the 
challenged state action lacks a rational basis.160 A state probably 
could succeed in arguing that the economic and administrative burden 
of providing counsel to all civil litigants is a rational reason for denying 
counsel to indigents. Applying a rational basis test in both Kras and 
Ortwein, the Supreme Court reasoned that charging court fees was a 
question of resource allocation and that the legislature was justified in 
charging all those who would plead their cases before the court.161 
Because the cost of providing counsel would certainly be a greater 
strain on the state’s resources than a waiver of filing fees, a court 
would most likely determine that the state’s refusal to provide counsel 
was reasonable.

160. See note 131 supra and accompanying text. In McGowan v. Maryland, 366 U.S. 420 
(1961), the Supreme Court explained the parameters of the rational basis test:

Although no precise formula has been developed, the Court has held that the 
Fourteenth Amendment permits the States a wide scope of discretion in enacting 
laws which affect some groups of citizens differently than others. The 
constitutional safeguard is offended only if the classification rests on grounds 
wholly irrelevant to the achievement of the State’s objective. State legislatures are 
presumed to have acted within their constitutional power despite the fact that, in 
practice, their laws result in some inequality. A statutory discrimination will not be 
set aside if any state of facts reasonably may be conceived to justify it.

Id. at 425-26. This explanation often has been cited as the stellar compendium of the rationality 
test. Habron v. Epstein, 412 F. Supp. 256, 262 & n.5 (D. Md. 1976) (listing all cases accepting 
McGowan rationale).

161. See Ortwein v. Schwab, 410 U.S. 656, 660 (1973) (per curiam) (filing fee that produces 
small revenue to assist in offsetting operating costs is not disproportionate or ineffective means 
to achieve state’s goal); United States v. Kras, 409 U.S. 434, 447-49 (1973) (filing fees promote 
legitimate governmental purpose of making bankruptcy system financially self-sufficient).

162. See U.S. Const, amend. XIV, §1.
163. See Jackson v. Metropolitan Edison Co., 419 U.S. 345, 349-50 (1974) (principle that 

private action is immune from fourteenth amendment restrictions is well established; difficult 
question is whether conduct is “private” or “state action”); Shelley v. Kraemer, 334 U.S. 1, 13 
(1948) (fourteenth amendment does not protect against private action that is discriminatory and 
wrongful).

164. See Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974) (state action exists if 
there is sufficiently close nexus between state and challenged action of regulated entity so that 
action of latter can be fairly imputed to state); Terry v. Adams, 345 U.S. 461, 473 (1953) 
(separate opinion of Frankfurter, J.) (state action requires some involvement by officials with 
state power; vital requirement is state responsibility).

The State Action requirement

Because the fourteenth amendment’s due process and equal 
protection clauses prohibit only state actions,162 rather than private 
actions,163 that deny an individual’s rights, the state must be 
sufficiently involved with the deprivation of property before the 
litigant can invoke the amendment.164 The indigent defendant in a 
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civil case has little difficulty establishing state action. As the Supreme 
Court observed in Boddie, the civil defendant has no realistic 
alternative to defending his property interests in the judicial forum.165 
Consequently, the state court adjudicates the conflicting claims and 
orders that the defendant be deprived of property if necessary. Thus, 
the state is exercising its power through this judicial activity and state 
action is present.166

165. 401 U.S. at 376-77.
166. See Shelley v. Kraemer, 334 U.S. 1, 14 (1948) (action of state courts and judicial officers 

in their official capacities regarded as state action).
167. See Griffin v. Maryland, 378 U.S. 130, 135 (1964) (state action present when private 

party possesses state authority and purports to act under that authority; guard at park who 
utilized his authority as deputy sheriff to execute racially discriminatory policy of private 
employer was engaged in state action); Burton v. Wilmington Parking Auth., 365 U.S. 715, 724 
(1961) (state ownership, operation, and maintenance of building where private lessee engaged in 
discriminatory conduct established sufficient state participation and involvement in discrimina
tion to invoke fourteenth amendment protection); Barrows v. Jackson, 346 U.S. 249, 253-54 
(1953) (state judicial enforcement of private discriminatory covenant constituted state action).

168. 334 U.S. 1 (1948).
169. Id. at 20-21.
170. Id. at 20. The Court noted that the fourteenth amendment does not prohibit 

discrimination by private parties that is not enforced through state court sanctions. Id. at 13.
171. Cf. Horowitz, The Misleading Search for “State Action" Under the Fourteenth 

Amendment, 30 S. Calif. L. Rev. 208, 209 (1957) (state action present whenever state gives legal 
consequences to transactions between private persons).

The indigent plaintiff will have more difficulty establishing state 
action. The Supreme Court has determined that state action is 
present in cases in which the acts of private parties are sufficiently 
connected with state authority to constitute action by the state 
itself.167 168 In the indigent plaintiff’s situation, however, the defendant is 
a private person who allegedly has acted outside state auspices by 
taking the plaintiff’s property without resorting to the court. Thus, the 
state is divorced from the deprivation of property and no state action 
is present.

Arguably, however, state action under due process and equal 
protection is involved whenever a private dispute enters the state- 
supported judicial system. In Shelley v. Kraemer163 the Supreme 
Court held that the judicial enforcement of private restrictive 
covenants based on race that limit the enjoyment of property rights 
violates equal protection.169 The Court determined that state action 
existed in the judicial imposition of a sanction and observed that 
“state action ... refers to exertions of state power in all forms.”170 This 
language indicates that whenever the state determines the legal rights 
of private parties, it exercises state power.171 As a result, state action 
would be present once the plaintiff enters the state court system to 
have conflicting property rights adjudicated. Despite the theoretical 
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possibilities offered by Shelley and the expansive view of state action 
expoused by several commentators,172 the Supreme Court has 
consistently refused to take such a broad view of state action173 and 
seems unlikely to do so in the future. Thus, an indigent civil plaintiff 
probably could not show the existence of state action necessary to 
establish a right to counsel.

172. See Black, The Supreme Court 1966 Term—Foreword: “State Action,” Equal Protection 
and California’s Proposition 14, 81 Harv L. Rev. 69, 89, 108 (1967) (expansive state action 
definition urged as basis for strict judicial enforcement of fourteenth amendment; state inaction 
may be state action if inaction related to conduct of state officials and power); Horowitz, supra 
note 171, at 208-09 (state action present whenever state judiciary acts to determine legal 
relations between private persons; real issue is not whether state action is present, but whether 
it is constitutional); Comment, supra note 23, at 1334 (state action present whenever indigent 
plaintiff brings court claims either because failure to sustain claims bars another suit or because 
governmental invasion of right asserted).

173. See Jackson v. Metropolitan Edison Co., 419 U.S. 345, 358-59 (1974) (termination of 
electricity to user by state-regulated utility not state action); Lloyd Corp. v. Tanner, 407 U.S. 
551, 567, 569 (1972) (general invitation into private shopping mall not state action because 
private property not dedicated to public use); Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 177 
(1972) (guest policies of private club not impugned as state action merely because of regulatory 
licensing scheme of state liquor control board); Evans v. Abney, 396 U.S. 435, 445-46 (1970) 
(state court application of normal construction rules in reverting discriminatory land trust from 
city to testator’s heirs not state action). See generally Yackle, The Burger Court, “State Action," 
and Congressional Enforcement of the Civil War Amendments, 27 Ala. L.J. 479 (1975). In effect, 
the Court has sanctioned the particular conduct of private parties in each of these cases by 
refusing to interfere with the allegedly unconstitutional practices. This indicates that the Court 
does not view the mere adjudication of conflicting claims by state courts as state action.

174. Comment, The Indigent’s “Right” to Counsel in Civil Cases, 43 Fordham L. Rev. 989, 
1002 (1975); see United States v. Dillon, 346 F.2d 633, 635 (9th Cir. 1965) (uncompensated 
representation of indigents under court order is condition under which lawyers are licensed to 
practice law as officers of court; vast majority of courts have denied claims of appointed counsel 
for nonstatutory compensation); Jackson v. State, 413 P.2d 488, 489-90 (Alas. 1966) (no 
constitutional right of compensation for representation of indigent prisoners because oath taken 
by lawyers and Canons of Professional Ethics require attorney to provide free legal services to 
indigents); State v. Clifton, 247 La. 495, 524, 172 So.2d 657, 667 (1965) (professional obligation 
of attorney requires periodic defense of indigents without compensation); Scott v. State, 216 
Tenn. 375, 385-89, 392 S.W.2d 681, 685-87 (1965) (no constitutional right to compensation 
because membership in bar carries certain burdens that include providing free representation to 
indigents); ABA Code of Professional Responsibility EC 2-25 (lawyers obligated to provide 
free legal services to those unable to pay reasonable fees).

Implementation of a Constitutional Right to Counsel in 
Civil Cases

Implementing a constitutional right to counsel for civil litigants 
presents some practical problems. First, the court must determine 
whether counsel appointed in civil cases are entitled to compensation 
for their services. Most jurisdictions have held that no constitutional 
right to compensation exists because a license to practice law includes 
an obligation to provide unpaid representation to individual criminal 
defendants.174 A growing minority of jurisdictions, however, have held 
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that requiring counsel to provide free legal services constitutes a 
taking of property without just compensation contrary to the fifth 
amendment.175 This trend reflects judicial recognition of the heavy 
burden placed on the bar in representing indigent criminal 
defendants—a result caused by an increase in recent years in both the 
number of criminal cases and the complexity of the issues involved.176 
If the bar is unable to provide adequate numbers of uncompensated 
counsel to handle criminal cases, the additional burden of repre
senting indigent civil litigants will become intolerable.177 Thus, 
counsel representing indigents in civil cases must be compensated.

175. Comment, supra note 174, at 1003; see Bradshaw v. Ball, 487 S.W.2d 294, 298 (Ky. 
1972) (requiring counsel to represent indigent criminal defendants without compensation is 
unconstitutional deprivation of property); Bedford v. Salt Lake County, 22 Utah 2d 12, 14-15, 
447 P.2d 193, 194-95 (1968) (legal service is a form of property; statute appointing counsel to 
represent without compensation allegedly insane in involuntary hospitalization proceedings 
violates due process as taking of property). See generally Comment, The Uncompensated 
Appointed Counsel System: A Constitutional and Social Transgression, 60 Ky. L.J. 710, 712 
(1972) (appointment of counsel in criminal cases violates constitutional rights of due process, 
equal protection, and freedom from involuntary servitude).

176. See State v. Green, 470 S.W.2d 571, 573 (Mo. 1971) (Missouri courts will not compel 
attorneys to bear entire burden of representing indigents without pay; court cited factors of 
increased number and complexity of criminal cases); State v. Rush, 46 N.J. 399, 412, 217 A.2d 
441, 448 (1966) (private bar should no longer bear entire cost of defending indigent criminals 
because of increased burden on bar, which has resulted from greater number of criminal cases 
and greater time demands caused by increased complexity of issues).

177. Cf. State v. Rush, 46 N.J. 399, 412, 217 A.2d 441, 448 (1966) (burden on bar will 
increase as counsel is required for proceedings involving minor offenses, juvenile delinquency, 
and civil commitments); Honoré v. Washington State Bd. of Prison Terms & Paroles, 77 Wash. 
2d 660, 679, 466 P.2d 485, 496 (1970) (legal representation of indigents on appeal in criminal, 
postconviction, juvenile delinquency, and related civil commitment areas rapidly imposing 
extremely heavy burden on legal profession).

178. See Jackson v. State, 413 P.2d 488, 490 (Alas. 1966) (compensation problem is matter 
fundamentally for legislative treatment); Payne v. Superior Court, 17 Cal. 3d 908, 920 n.6, 924, 
553 P.2d 565, 574 n.6, 576, 132 Cal. Rptr. 405, 414 n.6, 416 (1976) (only legislature has power 
to appropriate public funds to pay appointed counsel); Board of Supervisors v. Bailey, 236 So. 
2d 420, 423 (Miss. 1970) (appropriation of public funds traditionally within exclusive province 
of legislature); In re Smiley, 36 N.Y.2d 433, 439, 330 N.E.2d 53, 56, 369 N.Y.S.2d 87, 92 (1975) 
(appropriation and authority to expend public funds is legislative, not judicial, function); cf. 
People v. Randolph, 35 DI. 2d 24, 29, 32, 219 N.E.2d 337, 340, 342 (1966) (in extraordinary 
circumstances in which attorneys face extreme financial hardship resulting from uncompensated 
representation of indigents, court can require state to provide compensation; permanent 
solution to compensation problem, however, is matter for legislature).

If attorneys must be paid, the second problem that arises is 
securing funds for this compensation. In the absence of a statute 
providing compensation for appointed counsel, it is doubtful that the 
court has the power to award such fees. In both Smiley and Payne, as 
well as in other cases, the courts have stated that the appropriation of 
funds is strictly a legislative function that the judiciary cannot 
order.178 Even if the courts possessed this power, it is unclear where 
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they would obtain the funds for the attorneys’ compensation.179 Thus, 
the courts must rely on the legislature to provide funding in order to 
effectively implement the constitutional right to counsel in civil cases.

179. Comment, supra note 174, at 1006.
180. See Comment, The Indigent's Right to Counsel in Civil Cases, 76 Yale L.J. 545, 559-62 

(1967) (screening process should involve initial determination by judge or administrative board 
whether case merits appointment of counsel; standard for appointment of counsel may be 
whether indigent party can state facts that constitute a cause of action similar to the in forma 
pauperis appeal standard or whether a person of moderate means would bring suit).

181. See Boddie v. Connecticut, 401 U.S. 371, 381-82 (1971) (penalties for false pleadings or 
affidavits and actions for malicious prosecution or abuse of process can be used to protect 
parties from frivolous litigation).

182. See Fuller v. Oregon, 417 U.S. 40, 43-46, 54 (1974) (upholding constitutionality of 
recoupment statute requiring convicted indigent criminal defendants to repay costs of legal 
defense if they subsequently acquire financial means to do so).

A final implementation problem is devising procedures by which to 
prevent the appointment of counsel in frivolous suits. Requiring a civil 
litigant to show that he has exhausted all discretionary means of 
obtaining counsel before permitting him to invoke a constitutional 
right to appointed counsel would discourage some frivolous litigation. 
Legislative creation of a screening panel to interview potential 
litigants regarding the merits of their cases would be even more 
successful.180 It is also possible for the legislature to enact statutes 
that assess penalties against litigants who file false pleadings and 
bring frivolous litigation.181 Finally, the legislature could pass a 
recoupment statute providing that an indigent litigant represented by 
publicly compensated counsel must repay the cost of the legal 
services if he becomes financially able to do so.182

The implementation of a constitutional right to appointed counsel 
is not procedurally impossible. It is, however, highly dependent upon 
the willingness of the state legislature to establish suitable machinery 
and to appropriate the necessary funds. Thus, the ultimate answer to 
whether indigents will receive appointed counsel lies with a state’s 
elected representatives.

Conclusion

As society has become more complex, the legal needs of the poor 
have grown. Indigents confront legal problems as tenants, consumers, 
parents, recipients of government services, and as tort-feasors and 
tort victims. The provision of legal services for such persons has been 
slow and irregular. The ideal solution would encompass a comprehen
sive legislative program of legal aid. Short of such a program, 
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however, there are circumstances under which indigents should be 
afforded a constitutional right to counsel.

When a defendant in a civil case stands to lose constitutionally 
protected property, the judiciary should recognize his need for 
trained counsel to assert available defenses and present a proper 
case. In addition, courts should consider a broader right of meaningful 
access to the courts for all serious civil litigants. Society and the 
individual share a strong interest in assuring that aggrieved parties 
have adequate means to resolve their disputes in court when 
necessary. One’s ability to utilize the judicial system should not 
depend upon his relative wealth or the posture he assumes in a 
particular case.

Kent T. Anderson





MUNICIPAL LIABILITY UNDER SECTION
1981

Introduction

Section 1983 of title 42 of the United States Code1 bars 
unconstitutional actions taken under color of state law and would 
appear to provide appropriate means for the federal courts to 
compensate plaintiffs for injuries resulting from constitutionally 
prohibited conduct by a municipality or its agents.2 In Monroe v. Pape3 
the United States Supreme Court limited the usefulness of the statute 
for that purpose by holding that because a municipality was not a 
“person” within the meaning of section 1983, a plaintiff could not 
entertain a suit for damages against a municipality under the statute.4 

1. 42 U.S.C. § 1983 (1970). Originally enacted in the Civil Rights Act of 1871, ch. 22, § 1, 17 
Stat. 13, section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or other proper 
proceeding for redress.

2. Defining “municipal” and “municipality” with precision is difficult because their meanings 
differ among the states depending on the use of the terms in constitutions and statutes. See 1 E. 
McQuillin, The Law of Municipal Corporations § 2.20 (3d ed. J. Dray 1971). The terms may be 
used as synonyms for “municipal corporations,” such as cities, towns, or villages or may be 
defined more broadly to include “quasi-municipal corporations,” such as specially created utility 
districts. Id.; see id. §2.07a (defining “municipal corporation”); id. §2.13 (defining “quasi- 
municipal corporations”). A distinction is sometimes made between a county and a municipality 
because the former is usually organized solely as a subordinate agency of the state. Id. § 2.46a. In 
applying section 1983, however, the federal courts have found little significance in this distinction, 
holding municipal corporations, quasi-municipal corporations, and counties to be municipalities 
for the purpose of determining immunity. See Moor v. County of Alameda, 411 U.S. 693,700,706, 
708 (1973) (in deciding that county not amenable to suit under section 1983, Court refers to 
“public entities,” “municipal corporations,” and “political subdivisions” of the states as 
protected by “municipal” immunity doctrine); Cox v. Stanton, 529 F.2d 7, 50 (4th Cir. 1975) 
(section 1983 action against county must be dismissed because “municipalities” exempt from 
such suits). See generally Moor v. County of Alameda, 411 U.S. at 717-21 (analyzing whether 
county is simply arm of state or has independent corporate character sufficient to make it a citizen 
for diversity purposes). The Supreme Court has granted certiorari to determine if “municipal” 
immunity to a section 1983 suit reaches a city school board. Monell v. Department of Social 
Servs., 532 F.2d 259, 263 (2d Cir. 1976) (school board not “person” within meaning of section 
1983), cert, granted, 429 U.S. 1071 (1977) (No. 76-1914).

3. 365 U.S. 167 (1961).
4. Id. at 191. The Court in Monroe, however, did leave open the possibility that officials could 

be sued in their individual capacity under section 1983 for unconstitutional deprivations of civil 
rights. See id. (suit properly dismissed against city, not so against officials). After Monroe courts 
distinguished between damage suits against officials in their individual and official capacities and 
allowed suits only against officials in their individual capacity under section 1983. See Veres v. 
County of Monroe, 364 F. Supp. 1327, 1331 (E.D. Mich. 1973) (damage suit against county 

143
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This holding was later extended in City of Kenosha v. Bruno5 to bar 
equitable actions against municipalities under section 1983.6

auditor in official rather than individual capacity is suit against county precluded by Monroe). 
Recently, courts have allowed damage suits against officials in their official capacity under section 
1983, seemingly circumventing Monroe because judgment for plaintiff would result in damages 
payable from municipal funds. See Muzquiz v. City of San Antonio, 520 F.2d 993, 998 (5th Cir.
1975) (damage award against trustees of pension fund in official capacities possible because 
board not like municipality), rev’d on rehearing en banc, 528 F.2d 499 (5th Cir. 1976), petition for 
cert, filed, 45 U.S.L.W. 3057 (U.S. May 27, 1976) (No. 75-1723); Levin, The Section 1983 
Municipal Immunity Doctrine, 65 Geo. L.J. 1483,1504-08 (1977) (analysis of Muzquiz). It seems 
that “official capacity” damage actions should be barred as suits against thé municipality itself by 
analogy to the eleventh amendment bar to suits in federal court against state officials for 
retroactive state benefits. See Monell v. Department of Social Servs., 532 F.2d 259, 265 (2d Cir.
1976) (although eleventh amendment has no application to cities, analogy in section 1983 suits 
seeking damages payable from municipal fisc is compelling), cert, granted, 429 U.S. 1071 (1977) 
(No. 76-1914); cf. Edelman v. Jordan, 415 U.S. 651, 663-71 (1974) (in suit for retroactive benefits 
state official may claim sovereign immunity granted to states by eleventh amendment if judgment 
must be paid from state treasury).

5. 412 U.S. 507 (1973).
6. Id. at 513.
7. 365 U.S. at 191.
8. See Comment, Federal Jurisdiction—Municipal Immunity Under the Civil Rights Act- 

Closing the Loopholes, 52N.C.L. Rev. 1289, 1298 &nn. 63-64 (1974) (need for municipal liability 
cannot be questioned; justifications for immunity, like those for common law sovereign immunity, 
difficult to formulate).

9. Note, Damage Remedies Against Municipalities for Constitutional Violations, 89 Harv. L. 
Rev. 922, 926 (1976) (the municipal deep pocket ensures payment of judgment); Note, Grievance 
Response Mechanisms for Police Misconduct, 55 Va.L. Rev. 909,919 (1969) (police liability for tort 
violations provides inadequate relief for victims because most officers functionally judgment 
proof; only municipal liability provides effective reljef).

10. Note, Damage Remedies Against Municipalities for Constitutional Violations, 89 Harv. L. 
Rev. 922, 962 (1976).

11. See Foote, Tort Remedies For Police Violations of Individual Rights, 39 Minn. L. Rev. 493, 
514 (1955) (imposition of municipal liablity likely to discourage retention of irresponsible officers 
and compel a better police force); Fuller & Casner.Afunicipal Tort Liability in Operation, 54 Harv. 
L. Rev. 437, 456, 460 (1941) (only total liability will compel municipality to assume direct control 
over its agents); Note, supra note 10, at 927 (municipal liability for damages leads to deterrence 
of constitutional violations through resultant administrative rules and training programs; damage 

In reaching its decision on municipal liability under section 1983, 
the Court in Monroe refused to consider the policy implications of 
imposing such liability7 even though these policy considerations 
clearly indicate that municipal liability is desirable.8 In actions for 
damages, municipal liability not only would insure the payment of 
needed financial relief that otherwise would be unavailable to 
deserving plaintiffs,9 but also would avoid any injustice that might 
result from jury sympathy for an individual defendant because of his 
financial status.10 Furthermore, the prospect of financial liability for a 
municipality would deter constitutional violations more effectively 
than individual liability by providing motivation for proper adminis
trative supervision.11 In equitable actions, the imposition of municipal 
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liability would avoid any difficulty that might arise because the officer 
sued does not have the authority to provide the relief sought,12 or any 
need to enjoin a large number of individuals to obtain a complete ban 
on the proscribed actions.13 Finally, whether damages or equitable 
relief is sought, municipal liability would obviate the problem of 
identifying the technically proper individual defendant.14 In light of 
these policy considerations, it is not surprising that injured plaintiffs 
have sought alternative avenues to impose municipal liability. Two 
approaches that appear to afford some possibility of success are suits 
based directly on the fourteenth amendment and actions under the 
Equal Employment Opportunity Act of 1972 (title VII).15 Limitations 
inherent in both of these,16 however, make it imperative that a 
sounder basis be found.

awards also avoid judicial reluctance to issue sweeping injunctions prohibiting such violations); 
Note, Municipal Assumption of Tort Liability for Damages Caused by Police Officers, 1 N.M. L. Rev. 
263, 275-77 (1971) (internal control procedures applied from policymaking level more effective 
deterrent than individual liability). See also Monroe v. Pape, 365 U.S. 167, 191 & n.49 (1961) 
(decision does not reach policy consideration of liability fostering deterrence).

12. The Supreme Court, 7972 Term, 87 Harv. L. Rev. 55, 260 (1973).
13. Id. at 260-61.
14. Id. at 261 (equitable relief); Note, supra note 10, at 962 (damages); cf. Rizzo v. Goode, 423 

U.S. 362,373-77 (1976) (failure to name appropriate officials in section 1983 action removes case 
or controversy).

15. Pub. L. No. 92-261,86 Stat. 103 (1972) (current version codified in scattered sections of 42 
U.S.C. §§ 2000e to 2000e-17 (Supp. V 1975)).

16. See notes 141-48, 155-63 infra and accompanying text.
17. See Mahone v. Waddle, No. 76-1377, at 2, 33 (3d Cir. Aug. 24, 1977) (section 1981 gives 

cause of action against city for discriminatory misuse of governmental authority by municipal 
police); Sethy v. Alameda County Water Dist., 545 F.2d 1157, 1159 (9th Cir. 1976) (en banc) 
(damages and equitable relief awarded against municipality under section 1981 for discharge of 
employee on racially discriminatory grounds); Campbell v. Gasden County School Bd., 534 F.2d 
650,655 (5th Cir. 1976) (recognition of municipal liability for damages under section 1981 in light 
of many cases sustaining jurisdiction for claims of racial discrimination in employment); Rafferty 
v. Prince George’s County, 423 F. Supp. 1045,1061 (D. Md. 1976) (suit alleging detention, violent 
interrogation, and investigation of interracial couple by county police states cause of action 
against municipality under section 1981); Robinson v. Conlisk, 385 F. Supp. 529, 535 (N.D. Ill. 
1974) (city liable under section 1981 for racial discrimination in employment; Congress intended 
to protect right to contract from deprivation by all sources); Maybanks v. Ingraham, 378 F. Supp. 
913, 917 (E.D. Pa. 1974) (section 1981 applies to municipalities; statute passed pursuant to 
thirteenth amendment, which is an absolute bar to discrimination).

18. 42 U.S.C. § 1981 (1970) (originally enacted as Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27; 
reenacted in Act of May 31, 1870, ch. 114, §18, 16 Stat. 141).

19. See id. (protects right to make and enforce contracts, to sue, be parties, give evidence, and 
have full and equal benefit of all laws and proceedings for the security of persons and property); 
text accompanying note 31 infra.

As recent federal court decisions demonstrate,17 42 U.S.C. 
§1981,18 although limited in the rights it protects,19 can provide the 
needed foundation upon which to predicate municipal liability, 
thereby contributing significantly toward filling the void left by the
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Supreme Court’s ruling in Monroe. The scope of protections afforded 
by section 1981 and consideration of the statute’s language, 
legislative history, and purpose lead to the conclusion that the 
extension of section 1981 liability to municipalities is justified. 
Furthermore, the implications of construing the statute in this manner 
indicate the value of such an interpretation in the scheme of federal 
protection of civil rights.

Background and Scope of Section 1981

Section 1981 was originally enacted pursuant to the thirteenth 
amendment20 as part of section 1 of the Civil Rights Act of 1866.21 
Congress reenacted the section in 187022 after the adoption of the 
fourteenth amendment, but did not alter the scope of the statute.23 
Despite suggestions that the reenactment was designed to ensure the 
constitutionality of the provision,24 the 1866 Act has been upheld as a 
valid exercise of congressional power pursuant to the thirteenth 
amendment alone.25

20. Civil Rights Cases, 109 U.S. 3, 22 (1883); United States v. Harris, 106 U.S. 629, 640 
(1883); Sethy v. Alameda County Water Dist., 545 F.2d 1157, 1160 (9th Cir. 1976) (en banc); 
Baker v. F. & F. Inv. Co., 489 F.2d 829, 833 (7th Cir. 1973) (section 1981 implements both 
thirteenth and fourteenth amendments); cf. District of Columbia v. Carter, 409 U.S. 418, 421-22 
(1973) (section 1982, companion to 1981, enacted to implement thirteenth amendment).

21. Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27. Section 1 reads in part:
[CJitizens of every race and color, without regard to any previous condition of slavery 
or involuntary servitude, except as a punishment for crime whereof the party shall 
have been duly convicted, shall have the same right, in every State and Territory in 
the United States, to make and enforce contracts, to sue, be parties, and give 
evidence, to inherit, purchase, lease, sell, hold, and convey real and personal 
property, and to full and equal benefit of all laws and proceedings for the security of 
person and property, as is enjoyed by white citizens, and shall be subject to like 
punishment, pains, and penalties, and to none other, any law, statute, ordinance, 
regulation, or custom, to the contrary notwithstanding.

22. Act of May 31, 1870, ch. 114, §18, 16 Stat. 144.
23. Cf. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 436 (1968) (scope of section 1982 not 

altered by reenactment in 1870). Section 1982 of title 42, also originally enacted as part of section 
1 of the Civil Rights Act of 1866, is a companion statute to section 1981; the two are properly 
construed in a parallel fashion. See note 26 infra.

24. See Tillman v. Wheaton-Haven Recreation Ass’n, 410 U.S. 431, 439 n.ll (1973) (language 
changes in 1870 reenactment may reflect wording of fourteenth amendment); Jones v. Alfred H. 
Mayer Co., 392 U.S. 409, 436 (1968) (some Members of Congress supported fourteenth 
amendment to ensure constitutionality of Civil Rights Act of 1866); Hurd v. Hodge, 334 U.S. 24, 
32-33 (1948) (fourteenth amendment adopted to eliminate doubt as to constitutionality of the 
1866 Act);c/. Baker v. F. & F. Inv. Co., 489 F.2d 829, 833 (7th Cir. 1973) (sections 1981 and 1982 
based on thirteenth and fourteenth amendments).

25. Runyon v. McCrary, 427 U.S. 160, 179 (1976) (section 1981, when applied to private 
discrimination in the making of contracts, constitutes a constitutional exercise of congressional 
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The division of section 1 of the 1866 Act into the predecessor 
statutes of section 1981 and its companion statute, section 1982,26 
dates from 1874 when Congress revised all the statutes of the United 
States.27 Although at that time the protections of section 1981 were 
extended to all persons,28 the scope of civil liability was not changed29 
and the legislative history of the enactment in 1866 still influences the 
power under section 2 of the thirteenth amendment); cf. Jones v. Alfred H. Mayer Co., 392 U.S. 
409, 440-41 (1968) (prohibition of racial discrimination in sale of property under section 1982 
within congressional power under section 2 of thirteenth amendment).

26. Compare Act of Apr. 9,1866, ch. 31, §1,14 Stat. 27 with 24 Rev. Stat. § 1977,18 Stat. 347, 
pt. 1 (1874) and 24 Rev. Stat. § 1978, 18 Stat. 347, pt. 1 (1874). The 1874 revisions were later 
codified in title 42. Compare 24 Rev. Stat. § 1977, 18 Stat. 347, pt. 1 (1874) and 24 Rev. Stat. 
§ 1978, 18 Stat. 347, pt. 1 (1874) with 42 U.S.C. § 1981 (1970) and 42 U.S.C. § 1982 (1970).

Sections 1981 and 1982 are construed in the same manner because both originated as part of 
section 1 of the Act of 1866. See Tillman v. Wheaton-Haven Recreation Assn, 410 U.S. 431, 440 
(1973) (because sections 1981 and 1982 historically interrelated and of equal scope, both reach 
private discrimination). In Tillman the Court, after finding that a private swimming pool 
association was amenable to suit under section 1982, unanimously held that the historical 
interrelationship between sections 1981 and 1982 supported its amenability to suit under section 
1981. Id. at 437, 440; see Runyon v. McCrary, 427 U.S. 160, 179 (1976) (consistency requires 
conclusion that section 1981, like section 1982, reaches private discrimination); Agnew v. City of 
Compton, 239 F.2d 226, 230 (9th Cir.) (plain purpose of sections 1981 and 1982 to provide 
equality of rights between persons of different races), cert, denied, 353 U.S. 959 (1957). 
Analogously, sections 1981 and 1982 should be construed in a parallel fashion for purposes of 
determining the amenability of municipalities to suit.

Section 1982 does differ from section 1981 in two respects. First, section 1981 protects 
contract rights, the ability to sue, and the availability of full and equal benefits of all laws and 
proceedings for the security of persons and property. See text accompanying note 31 infra. 
Section 1982 protects rights to inherit, purchase, lease, sell, hold, and convey real and personal 
property. 42 U.S.C. §1982 (1970). Second, section 1981 extends to all “persons” within the 
United States, while section 1982 protects all “citizens.” Compare 42 U.S.C. § 1981 (1970) (all 
“persons within the jurisdiction of the United States” have rights enumerated) with id. § 1982 
(all“citizens” of the United States have rights enumerated).

27. See 18 Stat. 1, pt. 1 (1874) (act to revise and consolidate the statutes existing as of 
December 1, 1873).

28. Section 1977 of the Revised Statutes, the predecessor of section 1981, was drawn from 
both sections ofthe 1866 Act and from section 16ofthe ActofMay31,1870. Runyon v. McCrary, 
427 U.S. 160,168 n.8 (1976). Section 16 of the 1870 Act utilized the same language as section 1 of 
the 1866 Act except that it omitted the rights now protected by section 1982 and expanded the 
language of the 1864 Act to include all persons. Compare Act of April 9,1866, ch. 31, § 1,14 Stat. 
27 (citizens entitled to full and equal protection of rights of white citizens to contract, sue, be a 
party, give evidence, inherit, purchase, lease, sell, hold, and convey real property) with Act of May 
31,1870, ch. 114, § 16,16 Stat. 144 (persons entitled to full and equal protection of rights of white 
citizens to sue, be parties, and give evidence) and 42 U.S.C. § 1982 (1970) (citizens have same 
rights as white citizens to inherit, purchase, lease, sell, hold, and convey real and personal 
property). The latter change was made to extend the statute’s protections to aliens. Cong. Globe, 
41st Cong., 2d Sess. 3658 (1870) (remarks of Sen. Stewart) (all aliens to be protected by Act of 
1870); see Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (fourteenth amendment and section 
1977 of Revised Statutes guarantee equal protection of laws to all persons, including aliens).

29. See Act of May 31, 1870, ch. 114, § 16, 16 Stat. 144 (section 16, predecessor to section 
1977 of Revised Statutes and section 1981, to be enforced according to provisions of 1866 Act); cf. 
Jones v. Alfred H. Mayer Co., 392 U.S. 409, 436 (1968) (reenactment in 1870 after fourteenth 
amendment did not change scope of 1866 Act; section 1982 not limited solely to state action).
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construction of section 1981.30

30. See Runyon v. McCrary, 427 U.S. 160, 170 (1976) (both sections 1981 and 1982 derive 
legislative history from 1866 Act); cf. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 422-36 (1968) 
(applying legislative history of 1866 Act to determine if private discrimination barred under 
section 1982).

31. 42 U.S.C. §1981 (1970).
32. See McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 295-96 (1976) (section 1981 

protects whites and nonwhites from racial discrimination in private employment).
33. See, e.g., Georgia v. Rachel, 384 U.S. 780,791 (1966) (legislative history of 1866 Act clearly 

indicates intent to protect limited category of defined rights against racial inequality); Bates v. 
Western Elec., 420 F. Supp. 521, 533 (E.D. Pa. 1976) (section 1981 claims limited to racial 
discrimination; sex discrimination claim fails to state cause of action); Gay Lib v. University of 
Mo., 416 F. Supp. 1350, 1362 & n.16 (W.D. Mo. 1976) (section 1981 applies only to racial 
discrimination and not to allegedly discriminatory denial of formal recognition of homosexual 
student organization); Clifton v. Grisham, 381 F. Supp. 324, 326 (N.D. Miss. 1974) (claim that 
harassment by state game warden violated section 1981 dismissed because no allegation of racial 
motivation made); Folk v. Wilson, 313 F. Supp. 727, 728 (D. Del. 1970) (section 1981 action for 
injuries sustained from shots fired by police dismissed for failure to allege racial discrimination). 
But see Palmer v. National Cash Register Co., 346 F. Supp. 1043, 1047 (S.D. Ohio 1972) 
(enactment of title VU did not preclude sex discrimination action under section 1981). National 
origin discrimination, to the extent it is motivated by or is indistinguishable from racial 
discrimination, is also covered by section 1981. Cubas v. Rapid American Corp., 420 F. Supp. 
663, 665-66, 666 n.2 (E.D. Pa. 1976); see Spiess v. C. Itoh & Co., 408 F. Supp. 916, 932 (S.D. 
Tex. 1976) (persons of Japanese ancestry, whether or not citizens, receive full protection of 
section 1981).

At the time of passage, the rights enumerated in and protected by section 1981 were considered 
fundamental civil liberties. See Strauder v. West Virginia, 100 U.S. 303, 311 (1879) (Revised 
Statute sections 1977 and 1978, predecessors to sections 1981 and 1982, partially enumerate 
rights and immunities guaranteed by the Constitution); Cong. Globe, 39th Cong., 1st Sess. 1833 
(1866) (remarks of Rep. Lawrence) (1866 Act protects absolute, inherent, and inalienable rights); 
id. at 366 (remarks of Sen. Trumbull) (Act protects privileges that are essential to freemen).

The expansive protection of section 1981 is evident from its 
language mandating that:

All persons within the jurisdiction of the United States shall 
have the same right in every State and Territory to make 
and enforce contracts, to sue, be parties, give evidence, and 
to the full and equal benefit of all laws and proceedings for 
the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, and 
to no other.31

This language has been read by the federal courts to protect all 
persons, whites and nonwhites,32 against racially motivated depriva
tion of the rights set forth in the statute,33 whether committed under 
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color of law34 or by a private individual or nongovernmental entity.35 
The protection of the right to contract36 applies not only to seeking 
and retaining employment37 but also to agreements concerning 
schooling,38 health services,39 insurance,40 and the use of restaurant41 
and recreational facilities.42 The rights to sue, be parties, and give 
evidence ensure that every person, regardless of color, has the same 
legal capacity in legal proceedings to enforce his other rights.43 
Moreover, section 1981 guarantees all persons the full and equal 
benefit of all laws and proceedings for the security of persons and 

34. Act of Apr. 9, 1866, ch. 31, §2, 14 Stat. 27 (persons who act “under color of any law, 
statute, ordinance, regulation, or custom” within scope of section l);see Jones v. Alfred H. Mayer 
Co., 392 U.S. 409, 421 (1968) (rights secured by 1866 Act protected from public and private 
infringement); Baker v. F. & F. Inv. Co., 489 F.2d 829, 832-33 (7th Cir. 1973) (federal agencies 
accused of housing discrimination subject to suit for damages under section 1981); note 102 infra 
(eleventh amendment no bar to state or municipal liability). But cf. Brown v. GSA, 425 U.S. 820, 
829 (1976) (Equal Employment Opportunity Act of 1972 preempts section 1981 as remedy for 
claims of discrimination in federal employment).

35. Runyon v. McCrary, 427 U.S. 160, 174-75 (1976) (section 1981 prohibits private schools 
from excluding qualified children solely on basis of race); Johnson v. Railway Express Agency, 
Inc., 421 U.S. 454, 459-60 (1975) (section 1981 provides remedy for private employment 
discrimination); see Tillman v. Wheaton-Haven Recreation Ass’n, 410 U.S. 431, 439-40 (1973) 
(private community association refusing use of facilities to resident plaintiff on basis of race liable 
under section 1981); cf. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 419 (1968) (private 
individual’s refusal to sell house for racial reasons violates section 1982).

36. Determining the meaning of “contract” under section 1981 requires application of 
traditional contract principles. Player v. Alabama Dep’t of Pensions & Security, 400 F. Supp. 249, 
264 (M.D. Ala. 1975) (child placement agreements not contracts), aff’d, 536 F.2d 1385 (5th Cir. 
1976); see Cook v.Advertiser Co., 458 F.2d 1119,1122 (5th Cir. 1972) (because no agreement to 
publish made and no pecuniary consideration paid newspaper upon publication, solicitation of 
social page items did not create contract under section 1981).

37. See, e.g., Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 459-60 (1975) (section 
1981 provides remedy for private employment discrimination); Sethy v. Alameda County Water 
Dist., 545 F.2d 1157, 1161 (9th Cir. 1976) (en banc) (section 1981 provides remedy against 
municipality and its agents for discriminatory dismissal from employment); Campbell v. Gadsden 
County Dist. School Bd., 534 F.2d 650,655 (5th Cir. 1976) (same).Butcf. Brown v. GSA, 425 U.S. 
820, 829 (1976) (Equal Employment Opportunity Act of 1972 preempts section 1981 as remedy 
for discrimination in federal employment).

38. See Runyon v. McCrary, 427 U.S. 160,172-73 (1976) (private children’s schools); Grier v. 
Specialized Skills, Inc., 326 F. Supp. 856, 861-62 (W.D.N.C. 1971) (barber school).

39. See United States v. Medical Society, 298 F. Supp. 145,152 (D.S.C. 1969) (right of blacks 
to be admitted as patients protected by section 1981).

40. See Sims v. Order of United Commercial Travelers, 343 F. Supp. 112, 114-15 (D. Mass. 
1972) (refusal of organization to sell life insurance to blacks actionable under section 1981).

41. See Hernandez v. Erlenbusch, 368 F. Supp. 752,755 (D. Ore. 1973) (tavemowner’s refusal 
to serve beer to those speaking Spanish actionable under section 1981).

42. See Olzman v. Lala Hills Swim Club, Inc., 495 F.2d 1333,1339 (2d Cir. 1974) (fee payment 
by guest of swimming club member); Scott v. Young, 307 F. Supp. 1005, 1008 (E.D. Va. 1969) 
(ticket requirement to enter recreational area), aff’d, 421 F.2d 143,145 (4th Cir.), cert, denied, 398 
U.S. 929 (1970).

43. Buchanan, The Quest for Freedom: A Legal History of the Thirteenth Amendment, 12 Hous. 
L. Rev. 1, 16 (1974); see tenBroek, The Thirteenth Amendment to the Constitution of the United 
States, 39 Calif. L. Rev 171, 186-87 (1951) (provision guarantees access to the judiciary).
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property that white citizens enjoy, although the true scope of the 
protection that the full and equal benefit clause affords is uncertain 
because it has been rarely utilized.44

44. See Mahone v. Waddle, No. 76-1377, at 14 (3d Cir. Aug. 24,1977) (research discloses only 
three cases construing full and equal benefit clause); Raffety v. Prince George’s County, 423 F. 
Supp. 1045, 1062 (D. Md. 1976) (although judicial precedent lacking because section 1981 
seldom applied outside suits involving employment contracts, full and equal benefit clause 
protects against racially motivated detention and interrogation by police). In the municipal 
context, the guarantee by section 1981 of the full and equal benefit of all laws and proceedings may 
be violated through discriminatory legislation or discriminatory enforcement of protected rights. 
Buchanan, supra note 43, at 16; see Cong. Globe, 39th Cong., 1st Sess. 1833 (1866) (remarks of 
Rep. Lawrence) (state may deprive citizens of civil rights by prohibitory laws or through failure to 
protect any citizen).

45. Cong. Globe, 39th Cong., 1st Sess. 1413 (1866); see id. at 1115 (remarks of Rep. Wilson) 
(amendment to include phrase “as is enjoyed by white citizens”). The Supreme Court has 
interpreted the House amendment as emphasizing the racial character of the rights protected. 
Georgia v. Rachel, 384 U.S. 780, 791 (1966).

46. Cong. Globe, 39th Cong., 1st Sess. 1413 (1866).
47. Id.
48. See Bickel, The Original Understanding and the Segregation Decision, 69 Harv.L. Rev. 1,56 

(1956) (Civil Rights Act provided right to equal protection in sense of equal benefit from laws for 
security of persons and property); Buchanan, supra note 43, at 16 (provision for equal benefit of 
laws reinforced major premise of bill that each citizen should possess rights to same degree as 
white persons); tenBroek, supra note 43, at 187 (full and equal benefit provision explicitly 
guarantees full and equal protection of men in their persons and property).

49. See Cong. Globe, 39th Cong., 1st Sess. 1757 (1866) (inherent, fundamental rights are 
enumerated in the bill, including right of personal security, right of personal liberty, and right to 
acquire and enjoy property) (quoting 2 J. Kent, Commentaries on American Law 1 (1927)); 
Buchanan, supra note 43, at 16 (inclusion of right to equal benefit of laws and proceedings 
reenforced premise of bill that citizen should possess other listed rights).

50. See Bickel, supra note 48, at 56 (“equal benefit of laws” provides right to equal protection 
in literal sense of benefiting equally from laws for the security of person and property, presumably 
including laws permitting ownership of firearms). Introducing the 1866 Act, Senator Trumbull 
explained that its purpose was to prohibit black codes that, among other things, prohibited “any 
Negro or mulatto from having fire-arms.” Cong. Globe, 39th Cong., 1st Sess. 474 (1866). In fact, 

Perhaps the clearest indication of the sweep of the full and equal 
benefit clause is found in a discussion between Senator VanWinkle 
and Senator Trumbull, chief proponent of the 1866 act, on the 
addition by the House of the phrase “as is enjoyed by white citizens” 
to the end of the full and equal benefit clause.45 Senator VanWinkle 
stated that the addition was superfluous because “the idea is that the 
rights of all persons shall be equal.”46 Senator Trumbull agreed,47 
indicating his intention that section 1981 assure equal protection 
when “laws and proceedings for the security of persons and property” 
are involved.48 Statements by Senator Trumbull imply that he intended 
the phrase to include at least those laws and proceedings involving the 
rights specifically enumerated in the statute.49 There are other 
indications of a congressional intent to employ the phrase literally to 
protect the physical security of persons and property.50
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The few cases interpreting the full and equal benefit clause have 
extended the statutory protections beyond the rights specifically 
enumerated. In Central Presbyterian Church v. Black Liberation 
Front51 a district court found that a racially motivated interruption by 
a group of blacks of white churchmembers’ services deprived the 
churchmembers of the right to use their property for religious 
services, thereby violating the protection guaranteed by section 1981 
of equal benefit of the laws for the security of property.52 Similarly, 
the United States Court of Appeals for the Third Circuit and a second 
district court have recognized the broad sweep of the clause. In 
Rafferty v. Prince George’s County53 the district court, although 
recognizing that its particular use of this clause lacked judicial 
precedent, nonetheless held that a racially motivated detention, 
interrogation, and investigation by police officers deprived an 
interracial couple of their right to the full and equal benefit of laws for 
the security of persons.54 Although the Rafferty decision was based 
only upon a finding that a contrary holding would “relegate the [full 
and equal benefit clause] to meaningless phraseology,”55 the Third 
the right to bear arms was specifically provided in a contemporaneous bill extending the life of the 
Freedmen’s Bureau. See S. 60,39th Cong., 1st Sess. §7, Cong. Globe, 39th Cong., 1st. Sess. 318 
(1866) (text reprinted). The bill extending the life of the Freedmen’s Bureau, like the Civil Rights 
Act, was designed to implement the thirteenth amendment. Buchanan, supra note 43, at 15. The 
two bills were introduced on the same day by Senator Trumbull. Cong. Globe, 39th Cong., 1st 
Sess. 129 (1866). The Freedmen’s Bureau bill was first passed by the Senate only four days prior 
to the Senate discussion of the civil rights bill. Bickel, supra at 8, ll;see Cong. Globe. 39th Cong., 
1st Sess. 474-80 (1866) (discussion of Civil Rights Act); id. at 421 (passage of Freedmen’s Bureau 
bill by Senate). The Freedmen’s Bureau Act was vetoed by President Johnson and the Senate did 
not override. Cong. Globe, 39th Cong., 1st Sess. 915-17 (1866) (textof President Johnson’s veto 
message). A bill almost identical to the vetoed bill was passed shortly after the adoption of the 
Civil Rights Act. See Act of July 16,1866, ch. 200,14 Stat. 173 (second Freedmen’s Bureau bill); 
Act of April 9,1866, ch. 31,14 Stat. 27 (Civil Rights Act). Compare Act of July 16,1866, ch. 200, 
§14, 14 Stat. 173 (Second Freedmen’s Bureau bill) with S. 60, 39th Cong., 1st Sess. §7, Cong. 
Globe, 39th Cong., 1st Sess. 318 (1866) (original Freedmen’s Bureau bill).

51. 303 F. Supp. 894 (E.D. Mo. 1969).
52. Id. at 901; accord, Gannon v. Action, 303 F. Supp. 1240, 1245 (E.D. Mo. 1969) (black 

groups that deprived white churchmembers of use of their property for religious services violated 
section 1981), aff'd on other grounds, 450 F.2d 1227 (8th Cir. 1971). In Central Presbyterian 
Church the blacK group interrupted the churchmembers’ use of their property by entering the 
church during services and by making threatening phone calls. 303 F. Supp. at 898. This activity 
violated both state law and a temporary restraining order. Id. at 901.

53. 423 F. Supp. 1045 (D. Md. 1976).
54. Id. at 1062. The Ninth Circuit apparently disagrees that discriminatory police activity falls 

within the equal benefit clause. See Sethy v. Alameda County Water Dist., 545 F.2d 1157,1161 
n.9 (9th Cir. 1976) (en banc). The court stated that recognizing municipal amenability to suit 
under section 1981 would not deprive section 1983 of its essential significance because, unlike 
section 1981, section 1983 “provide|s| a cause of action for the redress of all types of 
discrimination carried out by any type of official act, including violence," implying that section 
1981 does not protect persons against acts of violence committed by municipal officials. Id. 
(emphasis added).

55. 423 F. Supp. at 1062.
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Circuit in Mahone v. Waddle56 based its conclusion on more concrete 
factors. A commonsense reading of the statute, coupled with the 
legislative history of the 1866 Act, led the court to hold that the 
allegedly racially motivated physical and verbal abuse of plaintiffs by 
Pittsburgh police was actionable under the full and equal benefit 
clause.57 The phrasing of the statute and a congressional intent that 
the Act apply to all discrimination against blacks supported an 
extension of the statute to cover police misconduct.58 Thus, although 
section 1981 protections are limited to racially motivated depriva
tions, the scope of the rights protected is expansive.

56. No. 76-1377 (3d Cir. Aug. 24, 1977).
57. Id. at 18.
58. Id. at 16-17. The court further stated that its holding would not necessarily extend the reach 

of section 1981 to any violent confrontation between blacks and whites. According to the court, 
the full and equal benefit clause concerns “laws and proceedings,” indicating an implicit 
requirement of state action. See id. at 19. Because state action was present in the case, however, 
the court declined to reach the question of whether the full and equal benefit clause also protects 
against private discrimination. Id.

59. See, e.g., Cuiksa v. Mansfield, 250 F.2d 700, 703-04 (6th Cir. 1957) (municipality immune 
from suit under section 1983); Agnew v. Compton, 239 F.2d226,230 (9th Cir. 1957) (same); Cobb 
v. Malden, 202 F.2d 701, 703 (1st Cir. 1953) (same).

60. 42 U.S.C. § 1983 (1970) (deprivations “under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory” prohibited); see Mitchum v. Foster, 407 U.S. 225,242 
(1972) (section 1983 protects against unconstitutional state executive, legislative, or judicial 
action) (quoting Ex parte Virginia, 100 U.S. 339, 346 (1879)); Monroe v. Pape, 365 U.S. 167,172 
(1961) (section 1983 gives remedy against state official’s unconstitutional abuse of his position).

61. 42 U.S.C. § 1983 (1970) (prohibits any “deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws”); see, e.g., Rizzo v. Goode, 423 U.S. 362, 370-71 (1976) 
(plain words of statute impose liability for actions that deprive rights secured by Constitution); 
Monroe v. Pape, 365 U.S. 167,172 (1961) (section 1983 meant to give remedy for deprivation of 
constitutional rights, privileges, and immunities); Golden v. Biscayne Bay Yacht Club, 530 F.2d 
16, 18 (5th Cir. 1976) (en banc) (same).

62. 365 U.S. 167 (1961).
63. Id. at 192.

Applying Section 1981 to Municipalities

IMPACT OF MONROE V. PAPE

Despite the broad scope of section 1981, civil rights plaintiffs 
initially relied on section 1983 in complaints against municipalities.59 
Although its proscription of all state action60 depriving any individual 
of any rights protected by the Constitution61 62 appears to make section 
1983 ideal for such suits, the Court in Monroe v. Pape61 concluded 
that a municipality is not a “person” liable under the statute.63 The 
Court reached this determination after considering the legislative 
history of section 1983, particularly the defeat of the Sherman 
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amendment64 that would have imposed liability upon municipalities 
for any actions violating section 1983 committed within the 
municipality by any person.65 According to the Court, the failure to 
adopt the Sherman amendment66 was a persuasive expression of 
congressional intent to exclude municipalities from the purview of the 
statute.67

64. See id. at 187-91.
65. See Cong. Globe, 42d Cong., IstSess. 663 (1871) (text of amendment) (“inhabitants of 

county, city, or parish” shall be liable for any offense committed depriving any person of 
constitutional rights); note 121 infra and accompanying text. Although the Sherman amendment 
was adopted by the Senate, the House rejected it. Id. at 704-05 (Senate adoption); id. at 725 
(House rejection). Another version was subsequently reported by the conference committee. Id. at 
749.

66. Id. at 800-01 (House rejection of conference committee report).
67. 365 U.S. at 191-92.
68. E.g., Arunga v. Wedon, 469 F.2d 675, 675-76 (9th Cir. 1972) (per curiam) (city not a 

“person” subject to suit under Civil Rights Acts), overruled, Sethy v. Alameda County Water 
Dist., 545 F.2d 1157,1159&n.3 (9th Cir. 1976) (enbanc); Collum v. Yirkovich, 409 F. Supp. 557, 
558 (N.D. DI. 1975) (same); Redding v. Medica, 402 F. Supp. 1260,1261 (W.D.Pa. 1975) (same); 
Black Bros. Combined, Inc. v. City of Richmond, 386 F. Supp. 147,148 (E.D. Va. 1974) (same); 
Bennett v. Gravelle, 323 F. Supp. 203, 215 (D. Md.) (same), aff’d, 451 F.2d 1011 (4th Cir. 1971), 
cert, dismissed, 407 U.S. 917 (1972); Folk v. Wilson, 313 F. Supp. 727, 727 (D. Del. 1970) (same).

69. Mahone v. Waddle, No. 76-1377, at 20 (3d Cir. Aug. 24,1977); Sethy v. Alameda County 
Water Dist., 545 F.2d 1157, 1160 (9th Cir. 1976) (en banc); Robinson v. Conlisk, 358 F. Supp. 
529, 535 (N.D. ni. 1974).

70. Sethy v. Alameda County Water Dist., 545 F.2d 1157, 1160 (9th Cir. 1976) (en banc); cf. 
District of Columbia v. Carter, 409 U.S. 418, 421-23 (1973) (purpose, scope, and legislative 
history of section 1982 different from section 1983).

71. Haynes v. United States, 390 U.S. 85, 87 n.4 (1968) (views of subsequent Congress do not 
control determination of original congressional purpose in limiting type of firearms requiring 
registration with Secretary of Treasury); Saunders v. Commissioner, 215 F.2d 768, 775 (3d Cir. 
1954) (in determining whether prior allowance received by state troopers is excluded retroactively 
from gross income, congressional belief that statutory exclusion required does not control 
interpretation of earlier statute); see Rainwater v. United States, 356 U.S. 590, 593 (1958) 
(criminal coverage amendment passed 50 years after enactment of False Claims Act not 
controlling in determining whether civil provisions of Act covered government corporations); 
Pratt v. First Cal. Co., 517 F.2d 11,13 (10th Cir. 1975) (because later statute may not be used as 
aid in interpreting earlier law, change in criminal code venue provisions does not affect special 
provisions of earlier civil venue act). This rule of construction is especially significant when 
comparing sections 1981 and 1983 because municipal liability under the Sherman amendment

Although lower courts, citing Monroe, have summarily held that a 
municipality is not amenable to suit under section 1981,68 the 
Supreme Court’s interpretation of section 1983 does not necessitate a 
similar construction of section 1981.69 Section 1983 was passed five 
years after section 1981 and the two statutes have different legislative 
histories;70 thus, they should be construed independently. The failure 
to adopt the Sherman amendment in 1871 cannot be utilized to infer 
congressional intent in 1866 regarding municipalities under section 
1981, because the views of a subsequent Congress do not provide 
conclusive evidence concerning the intent of an earlier Congress.71 An
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independent analysis of section 1981 and its legislative history, 
therefore, should take precedence over the Court’s holding in Monroe.

The applicability of the Monroe decision to section 1981 is also 
questionable because the two statutes were enacted pursuant to 
different constitutional amendments. Section 1981 was enacted 
initially under the authorization of the thirteenth amendment,72 
whereas section 1983 was passed pursuant to the fourteenth 
amendment.73 The thirteenth amendment empowered Congress to 
define and proscribe all vestiges of slavery, whether public or private; 
the fourteenth amendment, however, applies only to state action 
depriving any person of equal protection of the laws or due process.74 
Although this distinction in congressional authority loses some 
significance in the municipal context because both amendments 
provide Congress with power to proscribe racial discrimination by 
municipalities,75 the Supreme Court has recognized that different 
problems of statutory interpretation are presented by two enactments 
derived from different constitutional sources,76 primarily because the 
congressional power exercised pursuant to the two constitutional 
sources is different.77 Thus, section 1981 should be construed 
independently of section 1983 to determine how Congress sought to 
effectuate the thirteenth amendment and its proscription of all 
vestiges of slavery.78

would have been much more expansive than under section 1981. See note 121 infra and 
accompanying text. Congressional disapproval of this extensive liability is not indicative of 
congressional intent in 1866 to impose upon municipalities a more limited potential liability under 
section 1981. See Mahone v. Waddle, No. 76-1377, at 22 (3d Cir. Aug. 24, 1977) (Sherman 
amendment rejected because it made municipalities Hable for private actions of individuals; 
section 1981 Hability sought only on basis of state action); Robinson v. Conlisk, 385 F. Supp. 529, 
535 (N.D. Hl. 1974) (congressional objection to Sherman amendment based on broad coverage 
that included actions of third persons beyond municipahties’ control; such potential liability does 
not exist if municipahty engages in discriminatory employment practices).

72. See note 20 supra and accompanying text.
73. E.g., Mitchum v. Foster, 407 U.S. 225, 238 (1972); Monroe v. Pape, 365 U.S. 167, 171 

(1961); Mahone v. Waddle, No. 76-1377, at 21 (3d Cir. Aug. 24, 1977).
74. Civil Rights Cases, 109 U.S. 3, 23 (1883); see District of Columbia v. Carter, 409 U.S. 418, 

422-23 (1973) (fourteenth amendment applies only to state action while thirteenth amendment 
covers both governmental and private actions).

75. See note 138 infra and accompanying text.
76. See District of Columbia v. Carter, 409 U.S. 418, 423 (1973) (stating and applying rule in 

determining whether District of Columbia is within coverage of section 1982); Monroe v. Pape, 
365 U.S. 167, 205-06 (1961) (Frankfurter, J., dissenting) (stating rule).

77. See District of Columbia v. Carter, 409 U.S. 418, 421-22 (1973) (congressional power 
pursuant to fourteenth amendment limited to prohibiting discriminatory state action; under 
thirteenth amendment Congress can proscribe all discrimination).

78. Cf. District of Columbia v. Carter, 409 U.S. 418, 421-25 (1973) (policies of thirteenth 
amendment and legislative history of section 1982 justify apphcation of section 1982 to District of 
Columbia; appropriate considerations should be examined again to determine applicability of
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CONGRESSIONAL INTENT REGARDING MUNICIPALITIES UNDER 
SECTION 1981

In ascertaining congressional intent in section 1981, investigation 
should begin with the express language of the statute, considered 
against a background that includes the legislative history, the 
congressional attitude toward civil rights at the time of passage, and 
the statutory purpose.* 79

section 1983).
Another possible basis for disregarding Monroe in construing section 1981 is that in Monroe the 

Court used the legislative history to interpret the word “person” as it was used in section 1983. 
Monroe v. Pape, 365 U.S. 167, 191 (1961). The Court determined that a municipality was not a 
“person” within the meaning of that statute. M.; see City of Kenosha v. Bruno, 365 U.S. 507,513 
(1973) (municipality not a person for purpose of obtaining injunctive relief under section 1983). 
Liability under section 1981, however, is not limited to “persons”; on the contrary, “person” 
refers only to those benefited by the enactment. Compare 42 U.S.C. §1983 (1970) (“every 
person” shall be liable for unconstitutional actions) with 42 U.S.C. § 1981 (1970) (“all persons” 
have rights enumerated in statute). There is no indication that Congress intended to restrict the 
class liable for section 1981 violations to those within the section 1983 definition of persons. 
Mahone v. Waddle, No. 76-1377, at 20 (3d Cir. Aug. 24,1977); Sethy v. Alameda County Water 
Dist., 545 F.2d 1157, 1160 n.5 (9th Cir. 1976) (en banc).

79. See McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 286-87 (1976) (examination of 
language and history of section 1981 indicates statute applies to racial discrimination against 
white persons); District of Columbia v. Carter, 409 U.S. 418, 420 (1973) (determination of aim of 
any specific statutory provision requires consideration of words along with context, purposes of 
law, and circumstances under which they were employed).

80. See Mahone v. Waddle, No. 76-1377, at 20 (3d Cir. Aug. 24,1977) (section 1981 refers only 
to those benefited by Act; no indication that Congress intended to restrict class liable under 
section 1981 to those liable under section 1983); Sethy v. Alameda County Water Dist., 545 F.2d 
1157,1160 n.5 (9th Cir. 1976) (en banc) (same); note 78 supra (references to “person” in section 
1983 refer to those liable; section 1981 defines “person” as one protected).

81. Sims v. United States, 359 U.S. 108, 112 (1959) (whether term “person” in tax statute 
includes state depends upon subject matter, context, legislative history, and executive 
interpretation); see Monroe v. Pape, 365 U.S. 167,191 (1961) (antagonistic response of Congress 
io municipal amenability to suit under section 1983 indicates municipality not meant to be a 
“person” under that section); cf. 3 J. Sutherland, Statutes and Statutory Construction 
§62.01 (4th ed. C. Sands 1974) (preservation of efficient, unimpaired government requires that 
sovereign promulgating generally worded statute be exempt from its provisions absent other 
indicia supporting applicability of statute).

Language and Legislative History of Section 1981. On its face
section 1981 does not indicate that Congress intended to exclude 
municipalities from liability, but simply enumerates the rights 
guaranteed to persons without indicating what parties would be 
subject to liability.80 Federal statutes worded to bring all potential 
violators within their purview have been construed to apply to states 
and municipalities only when some other indicia of congressional 
intent to reach this result was present.81 In resolving any ambiguity in 
statutory language, courts will normally resort first to an examination 
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of the relevant legislative history.82

82. See, e.g., McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273,287 (1976) (any ambiguity 
in language of section 1981 concerning applicability to whites clarified by legislative history); 
Tidewater Oil Co. v. United States, 409 U.S. 151,157 (1972) (words are inexact tools and, when 
meaning is unclear, must be placed in proper context by resorting to legislative history); INS v. 
Errico, 385 U.S. 214, 218 (1966) (sharp split in circuits over meaning of term in immigration 
statute requires close attention to legislative history of statute and its predecessors).

83. See Cong. Globe, 39th Cong., 1st Sess. 626, 646, 688,1115-25,1151-62,1262-71,1290- 
96,1366-67,1422,1452,1828,1832-37,1855,1857 (1866) (Housedebates);id. at 129,184,211- 
12, 421-22, 474-81, 497-507, 522-30, 569-78, 594-606, 1365, 1376, 1413-16, 1438, 1679-81, 
1755-86, 1801-09, 1863 (Senate debates).

84. Id. at 1833 (state may undertake to deprive citizens of rights under Constitution either by 
prohibitory laws or a failure to protect citizens).

85. Act of Apr. 9, 1866, ch. 31, §2, 14 Stat. 27.
86. Cong. Globe, 39th Cong., 1st Sess. 1758 (1866) (manifest perversion of meaning of section 

to assert that it would punish community rather than individuals committing prohibited acts); see 
id. at 1120 (remarks of Rep. Wilson and Rep. Loan) (colloquy regarding application of section 2 
criminal sanctions to whole community).

87. Cf. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 424-26 (1968) (exclusion of private 
individuals from criminal sanctions of section 2 of 1866 Act indicates intent to include them 
among class of persons subject to civil liability for section 1 violations).

The legislative history of the 1866 Act does not include any direct 
expression of an intent to exclude municipalities from civil liability,83 
and investigation of the congressional debates uncovers some support 
for construing the statute to make municipalities amenable to suit. 
During the 1866 debates, Representative Lawrence evidenced his 
belief that state governments were within the class of potential 
violators of the statute by explaining how a state might deprive an 
individual of the rights protected by the Civil Rights Act,84 an 
unnecessary comment unless such bodies were intended to be within 
the purview of the statute. Senator Trumbull also implied that 
municipalities were subject to civil liability for violations of the Act. In 
discussing section 2 of the 1866 Act,85 which imposed criminal 
sanctions for deprivations under color of law of the rights protected by 
section 1, the Senator explained that the specific actor, rather than 
the originators of the violated law or the community in which a 
discriminatory custom prevails, would be subject to criminal 
liability.86 This exclusion of governmental entities from criminal 
liability under section 2 implies that Congress intended to include 
them among those who could incur civil liability under section l.87 
Although these statements do not conclusively indicate congressional 
intent to impose municipal liability, they do support recognition of 
such an intent when considered in conjunction with the words of the 
statute.

The conclusion that Congress intended to impose municipal 
liability under section 1981 is also buttressed by consideration of the 
historical period in which the statute was enacted and the political 
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attitude in Congress at that time.88 The Civil War had been fought 
primarily over the issues of slavery and the power of the national 
government to control race relations; the victory of the North was 
viewed as the triumph of national power over states rights, especially 
on the slavery issue.89 Explaining the prevailing mood of the country 
during the Reconstruction period, then Professor Frankfurter wrote:

88. Review of events contemporaneous to a statutory enactment can aid in statutory 
construction. See Fay v. Noia, 372 U.S. 391, 415-17 (1963) (historical background of federal 
habeas corpus statute considered to determine scope of habeas corpus relief for state prisoners); 
Schiaffo v. Helstoski, 492 F.2d 413, 428 (3d Cir. 1974) (understanding of events ofthe time aids in 
statutory construction); United States v. Union Oil Co., 369 F. Supp. 1289, 1291-92 (N.D. Cal. 
1973) (determination whether geothermal steam is mineral under statute reserving mineral rights 
of homestead land to United States requires consideration of intent of Congress and 
circumstances then present).

89. M. Benedict, The Fruits of Victory: Alternatives in Restoring the Union 1865-1877, 
at 29 (1975).

90. F. Frankfurter & J. Landis, The Business of the Supreme Court 64 (1928). Although 
this statement was made in reference to the period between the end of the Civil War and the early 
1870’s it is recognized that the attitude of nationalism and assertions of federal power were most 
prevalent and successful from 1865 until 1868. See Fay v. Noia, 372 U.S. 391, 415-16 (1963) 
(statute extending federal habeas corpus to state prisoners debated and enacted between 1865 
and 1868 during peak of Radical Republicans’ power). See generally M. Benedict, supra note 89, 
at 33-34; P. Paludin, A Covenant With Death 53 (1975); C. Warren, The Supreme Court in 
United States History 177-219 (1928).

91. See Fay v. Noia, 372 U.S. 391, 409 (1963) (Congress extended federal habeas corpus relief 
to state prisoners in 1867); notes 93-97 infra and accompanying text.

92. M. Benedict, supra note 89, at 29-34; P. Paludin, supra note 90, at 52-53.
93. Act of March 3, 1865, ch. 90, 13 Stat. 507.
94. Act of July 16, 1866, ch. 200, 14 Stat. 173.
95. Id. §2; Act of March 3, 1865, ch. 90, §1, 13 Stat. 507.

Sensitiveness to “states” rights, fear of rivalry with state 
courts and respect for state sentiment, were swept aside by 
the great impulse of national feeling born of the Civil War. 
Nationalism was triumphant; in national administration was 
sought its vindication. The new exertions of federal power 
were no longer trusted to the enforcement of state 
agencies.90

Legislation enacted during the early Reconstruction period evidenced 
a disregard for claims of state sovereignty; measures were passed that 
directly imposed federal controls upon state and subordinate 
governments.91 Underlying many of these acts was a concern for 
protection of the emancipated blacks, and effectuation of this goal 
sometimes superseded respect for state self-government.92 For 
example, the Freedmen’s Bureau Acts of 186593 and 186694 
established a federal agency to regulate all subjects relating to 
refugees and freedmen in the seceded states,95 and the Reconstruc
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tion Act of 186796 subjected the Southern states to military 
authority.97 This contemporary congressional intent that legislation 
providing for racial equality directly affect the functioning of state and 
local governments lends further support for construing section 1981 
to impose municipal liability.

96. Act of March 2, 1867, ch. 153, 14 Stat. 428.
97. Id. (congressional purpose to ensure peace and order until loyal and republican state 

governments legally established).
98. The Freedmen’s Bureau bills and the Reconstruction Act of 1867 are distinguishable from 

section 1981 because the former applied almost exclusively to the seceded states whereas section 
1981 has nationwide application. Compare Act of March 3,1865, ch. 90, §1,13 Stat. 507 (Bureau 
shall supervise abandoned lands and freedmen from rebel states or other districts embraced in 
military operations) and Actof July 16,1866, ch. 200, § 1,14 Stat. 173 (continuing Act of March 3, 
1865) and Act of March 2, 1867, ch. 153, § 1, 14 Stat. 428 (rebel states divided into military 
districts) with 42 U.S.C. § 1981 (1970) (all persons within jurisdiction of United States covered by 
Act). Furthermore, the constitutional underpinning of the first Freemen’s Bureau bill was the war 
power rather than the thirteenth amendment. Bickel, supra note 48, at 9. Nevertheless, the first 
Freedmen’s Bureau bill has been utilized as an aid in interpreting the 1866 Act, the basis of 
section 1981. See Jones v. Alfred H. Mayer Co., 392 U.S. 409, 423 n. 30 (1968) (Freedmen's 
Bureau bill employed in determining whether prohibition in section 1982 of discriminatory 
“customs and practices” in conveying property included private acts).

99. Compare notes 64-67 supra and accompanying text (Sherman amendment) with note 83 
supra and accompanying text (legislative history of 1866 Act).

100. See United States v. Bomstein, 423 U.S. 303, 310 (1976) (absence of specific legislative 
history does not modify court’s duty to give meaning to statutory language in fight of legislative 
purpose); McGlotten v. Connally, 338 F. Supp. 448, 461 (D.D.C. 1972) (in absence of strong 
legislative history to the contrary, plain purpose of statute is controlling).

101. See Kokoszke v. Belford, 417 U.S. 642, 650 (1974) (in interpreting general words of law, 
court will look to whole statute to determine legal policies); United States v. Duncan, 527 F.2d 
1278, 1280 (3d Cir. 1975) (statutory term assumes meaning from context in which used and 
against backdrop of congressional purpose).

102. See Gonzales v. Fairfax-Brewster School, Inc., 363 F. Supp. 1200,1202 (E.D. Va. 1973) 
(section 1981, which is to be read literally, reaches black plaintiffs who were denied the right to 
contract for private schooling), modified sub nom. McCrary v. Runyon, 515 F.2d 1082 (4th Cir. 
1975, aff’d, 427 U.S. 160 (1976); cf. Jones v. Alfred E. Mayer Co'., 392 U.S. 409,420-22 (1968) (on

Although the historical background and the legislative history of 
section 1981 implicitly favor a finding that Congress intended 
municipalities to be subject to suit, neither settles the issue 
conclusively.98 Yet unlike the legislative history of section 1983, there 
are no statements that clearly express an intention to exclude 
municipalities from the purview of the statute.99 Therefore, whether 
the general language of section 1981 was intended to include 
municipalities can best be answered by examining the statutory 
purpose,100 as revealed by its language and legislative history.101

Purpose of Section 1981. That Congress intended section
1981 to afford broad protection against discrimination is evident in its 
applicability to “all persons” and its proscription of less than the full 
and equal benefit of the civil rights enumerated.102 The legislative 
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history of the 1866 Act supports such an analysis; Senator Trumbull 
stated that the bill “declares that all persons in the United States 
shall be entitled to the same civil rights” and that its object was “to 
secure equal rights to all citizens.”103 The expansive protection that 
Senator Trumbull’s words denote gains further support from the 
intention of Congress to implement the thirteenth amendment as a 

its face section 1982 applies to “all citizens,” does not distinguish between private individuals and 
governments, and does not allow discrimination in any sale of property; literal reading supported 
by legislative history).

If the Court in Jones had determined that section 1982 was not applicable to private 
discrimination, the plaintiff would have had no federal protection of his rights. A person injured by 
municipal agents, however, may have federal recourse against the agent in his individual capacity 
despite provision of immunity for the municipality itself. See note 4 supra. Nevertheless, the 
distinction between recovery from the municipality and from the agent jusitifies imposition of 
municipal liability to ensure adequate relief and effective deterrence. See notes 9-14 supra and 
accompanying text. Inadequate provision for protection and redress is tantamount to no 
protection. See Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 
394-95 (1973) (recognizing implied cause of action directly under fourth amendmentfor damages 
against federal officers because state remedies might be inadequate); Sullivan v. Little Hunting 
Park, 396 U.S. 229, 239 (1969) (existence of statutory right provided by section 1982 implies 
existence of appropriate remedies); Ward v. Board of County Comm’rs, 253 U.S. 17, 24 (1920) 
(municipality liable for tax assessment of Indians exempted from tax by federal statute even 
though federal statute did not provide for restitution of illegally seized funds).

Aside from the intent of Congress, the constitutional issue remains whether Congress can 
impose municipal liability despite the grant of sovereign immunity to the states embodied in the 
eleventh amendment. In other contexts, courts have held that municipalities do not enjoy the 
sovereign immunity granted states by the eleventh amendment. Lincoln County v. Luning, 133 
U.S. 529,530 (1890); School Board v. Allen, 240 F.2d 59,63 (4th Cir. 1957); Patterson v. Ramsey, 
413 F. Supp. 523, 529-30 (D. Md. 1976); see Note, Grievance Response Mechanism for Police 
Misconduct, 55 Va.L. Rev. 909, 957-58 (1969) (principles of federalism and eleventh amendment 
not applicable to independent municipality). Furthermore, Congress has constitutional power to 
impose liability upon municipalities under the thirteenth amendment because the mandate 
inherent in the amendment restricts state power. Compare Fitzpatrick v. Bitzer, 427U.S.445.456 
(1976) (Congress has power to authorize private suits against states to enforce fourteenth 
amendment despite eleventh amendment restrictions) with National League of Cities v. Usery, 
426 U.S. 833, 842-43, 852 (1976) (because of tenth amendment Congress lacks power under 
commerce clause to extend coverage of Fair Labors Standards Act to state employees). 
Congressional power pursuant to the thirteenth amendment to proscribe racial discrimination 
committed under color of law is as great as that pursuant to the fourteenth amendment; thus, an 
analogy to the Fitzpatrick rationale is proper to an understanding of section 1981. Cf. National 
League of Cities v. Usery, 426 U.S. at 852 n.17 (reserving question whether Congress may affect 
integral operations of state governments under authority of spending power of fourteenth 
amendment). But cf. Monell v. Department of Social Servs., 532 F.2d 259, 265 (2d Cir. 1976) 
(although eleventh amendment not directly applicable to municipalities, analogy to section 1983 
suits seeking damages payable from municipal treasury compelling), cert, granted, 429 U.S. 1071 
(1977) (No. 76-1914).

103. Cong. Globe, 39th Cong., 1st Sess. 599 (1866); see id. at 504 (remarks of Sen. Howard) 
(section 1 of Civil Rights Act gives all persons the same civil rights); id. at 476 (remarks of Sen. 
Trumbull) (efficient execution of bill will secure equality of civil rights to all persons).
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sweeping prohibition of the badges and incidents of slavery.104 Even 
without these indications of congressional intent, the remedial nature 
of the statute would compel a liberal construction of the statutory 
language to effectuate its purpose of affording a mechanism for the 
enforcement of civil rights and redress of injuries.105 Because the 
effective protection of rights and redress of injuries requires 
municipal liability,106 fulfillment of the clearly manifested legislative 
purpose of section 1981 would be frustrated unless the statute is 
applied to municipal governments.107 No justification therefore exists 
for inferring that Congress intended to make municipalities the sole 
exception to an act of otherwise universal application,108 or that 
Congress did not intend to exercise its full constitutional powers to 
make municipalities amenable to suit.109

104. Id. at 474 (remarks of Sen. Trumbull) (bill gives effect to thirteenth amendment and 
secures practical freedom for all persons); see Jones v. Alfred H. Mayer Co., 392 U.S. 409,438-41 
(1968) (enabling clause of thirteenth amendment allows Congress to do much more than dissolve 
legal bonds of master and slave); Cong. Globe, 39th Cong., 1st Sess. 503 (1866) (remarks of Sen. 
Howard) (under thirteenth amendment, Congress given precisely the power over slavery that the 
bill now seeks to exercise); id. at 476 (remarks of Sen. Trumbull) (Congress has constitutional 
power to protect civil rights of every person after ratification of thirteenth amendment); note 20 
supra and accompanying text.

105. See Player v. Alabama Dep’t of Pensions & Security, 400 F. Supp. 249, 265 (M.D. Ala. 
1975) (section 1981 should be construed broadly to effect remedial purposes of civil rights 
statutes), aff’d, 536 F.2d 1385 (5th Cir. 1976); United States v. Rhodes, 27 F. Cas. 785, 788 
(C.C.D. Ky. 1866) (Civil Rights Act remedial in character and should be construed broadly to 
carry out congressional purpose); cf. Abbott Laboratories v. Portland Retail Druggists’ Ass’n, 425 
U.S. 1,12 (1975) (remedial nature of antitrust statute requires liberal construction in determining 
which drug purchases by nonprofit hospital are exempt from statute); Peyton v. Rowe, 391 U.S. 
54, 65 (1968) (consistent with remedial nature of statute, writ of habeas corpus for “prisoners in 
custody” construed to reach prisoner out of jail but scheduled to serve second of consecutive 
sentences); Lykes Brothers S.S. Co. v. United States, 513 F.2d 1342, 1353 (Ct. Cl. 1975) (to 
effectuate remedial purpose, investment tax credit provisions construed broadly to allow 
steamship company benefit of credit). See generally 3 J. Sutherland, supra note 81, §§60.01- 
.02.

106. See notes 9-14 supra and accompanying text.
107. Cf. United States v. California, 297 U.S. 175,186 (1936) (state-owned railroad will not be 

exempted from federal safety law if exemption would thwart language and congressional 
objectives); National Ass’n of Letter Carriers v. United States Postal Serv., 333 F. Supp. 566,570 
(D.D.C. 1971) (if clearly manifested legislative purpose would be frustrated unless statute applied 
to sovereign, courts will not resort to rule of construction exempting sovereign); 3 J. SUTHERLAND, 
supra note 81, §62.02 (same).

108. Cf. Hurd v. Hodge, 334 U.S. 24, 31 (1948) (no positive basis for inferring that Congress 
intended to exclude District of Columbia from coverage of section 1982, which extends to “every 
State and Territory”).

109. Cf. District of Columbia v. Carter, 409 U.S. 418, 422 & n.7 (1973) (application of section 
1982 to District of Columbia justified in absence of any express indication of legislative intent to 
the contrary).

Thus, consideration of the words of the statute, its underlying 
purpose, congressional attitudes at the time of enactment, and the 
legislative history all support the imposition of municipal liability 
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under section 1981.110 As one court has noted, this conclusion is 
reasonable “for if purely private citizens are subject to liability under 
section 1981, it would be anomalous to exempt government, the 
upholder of the law, from similar responsibility for racial discrimi
nation.”111

110. The foundation for an additional argument for imposing municipal liability lies in the 
concurring opinion of Justice Stevens in Runyon v. McCrary, 427 U.S. 160, 189-92 (1976). In 
Runyon the majority held that the racially discriminatory admissions policy of a private school is 
actionable under section 1981. Id. at 168-75. Although unconvinced that Congress intended to 
outlaw segregated schools when it enacted section 1981, Justice Stevens nevertheless concurred 
in the Court’s opinion. Id. at 189. Basing his concurrence, in part, on the need to construe sections 
1981 and 1982 consistently with the Court’s prior holding in Jones v. Alfred H. Mayer Co., 329 
U.S. 409 (1968), that section 1982 proscribes private discrimination in housing, Justice Stevens 
also stated that the currently prevailing sense of justice buttressed the Court’s opinion in Runyon. 
Id. at 191-92. The constant movement of recent congressional policy toward eliminating racial 
segregation in all sectors of society is, according to Justice Stevens, indicative of current social 
mores that, in turn, would have made overruling Jones a significant step backwards. Id. at 190-91. 
Justice Stevens’ concurrence establishes that the contemporary sense of justice is consistent 
with a broad interpretation of section 1981 and emphasizes the importances of applying section 
1981 to preserve its responsiveness to evolving social values. See id.; Sethy v. Alameda County 
Water Dist., 545 F.2d 1157,1163-64 (9th Cir. 1976) (Sneed, J., concurring) (Supreme Court has 
clarified that 1866 Act goes beyond assuring all citizens same legal capacity, thus foreclosing 
municipal immunity from suit under section 1981); Note, Expanding the Scope of Section 1981, 90 
Harv. L. Rev. 412, 417, 419 (1976) (Runyon and other recent section 1981 decisions have 
continued process of freeing Civil Rights Act of 1866 from limitations suggested by its post-Civil 
War origins, enabling its application to manifestations of racial discrimination not countenanced 
at the time of enactment); cf. 3 J. Sutherland, supra note 81, §62.03 (sovereign immunity 
defense increasingly disfavored when individual seeks same redress against state that sovereign 
allows against private parties).

111. Maybanks v. Ingraham, 378 F. Supp. 913, 917 (E.D. Pa. 1974) (section 1981 imposes 
municipal liability for racially discriminatory dismissal from employment).

112. See Mahone v. Waddle, No. 76-1377, at 22 (3d Cir. Aug. 24, 1977) (rejecting implicit 
repeal argument); Sethy v. Alameda County Water Dist., 545 F.2d 1157,1160-61 (9th Cir. 1976) 
(en banc) (same).

The issue of implicit repeal differs from the issue whether the Supreme Court’s construction of 
section 1983 in Monroe should control interpretation of section 1981. See generally notes 68-78 
supra and accompanying text. The inquiry with regard to Monroe is whether the Supreme Court’s 
decision can be utilized to determine congressional intent in 1866 to impose liability under section 
1981. Regarding implicit repeal, however, the query is different: Even if Congress originally 
intended to impose municipal liability under section 1981, was this liability effectively repealed by 
congressional unwillingness to impose similar liability under section 1983?

IMPLICIT REPEAL

Despite this strong evidence of congressional intent to impose 
municipal liability under section 1981, it is arguable that Congress 
intended to implicitly abrogate municipal amenability to suit under 
section 1981 when it later passed section 1983 without the Sherman 
amendment.112 Repeal by implication is disfavored, but recognized 
when a later statute subsumes the subject matter of an earlier 
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enactment and is clearly intended as a substitute for, or irreconcilably 
conflicts with, an earlier statute.113 In either case, the intention of the 
legislature to repeal must be clear and manifest.114

113. Radzanower v. Touche Ross & Co., 426 U.S. 148, 154 (1976); Red Rock v. Henry, 106 
U.S. 596, 601 (1882).

114. See Radzanower v. Touche Ross & Co., 426 U.S. 148,154 (1976) (implicit repeal requires 
that latter statute cover whole subject of earlier one).

115. See Sethy v. Alameda County Water Dist., 545 F.2d 1157,1161 (9th Cir. 1976) (en banc) 
(no total subject matter overlap between section 1981 and section 1983).

116. See Mahone v. Waddle, No. 76-1377, at 22 (3d Cir. Aug. 24, 1977) (nothing in legislative 
history indicates congressional debate on municipal liability under section 1983 considered 
municipal liability under prior civil rights acts).

117. Compare 42 U.S.C. § 1983 (1970) (prohibiting the deprivation of any rights, privileges, or 
immunities secured by Constitution and laws) with 42 U.S.C. §1981 (1970) (guaranteeingall 
persons the rights to make and enforce contracts, to sue, be parties and give evidence, and to full 
and equal benefit of all laws and proceedings for security of persons and property).

118. 42 U.S.C. §1981 (1970) (all persons shall have the same right to the full and equal benefit 
of all laws and proceedings for the security of persons and property as is enjoyed by white 
citizens); see notes 32-34 supra and accompanying text.

119. See notes 34-35 supra and accompanying text.
120. See Cong. Globe. 42d Cong., 1st Sess. 317-22, 329-41, 351-58, 361-401, 408-32, 

436-63, 475-92, 508-22, 750-52, 787-95, 798-801, 804-08, 832 (1871) (House debates); id at 
523-24, 538,566-82,599-610,645-66,685-709,723-25,727-28,754-66,769-79,819-31 (Senate 
debates).

121. Id. at 663 (text of amendment); see City of Kenosha v. Bruno, 412 U.S. 507, 517 app. 
(1973) (Douglas, J., dissenting in part) (Sherman amendment would have provided compensation 
to individuals by municipality for any damage caused by riots or other civil violence); Cong. 

Section 1983 did not implicitly repeal municipal liability under 
section 1981 because section 1983 does not cover the entire range of 
liability under section 1981115 and was not clearly intended as a 
substitute.116 Although section 1983 protects a broader category of 
rights from racially motivated deprivation,117 the scope of liability 
under section 1981 is greater because the latter applies not only to 
racially discriminatory acts committed under color of law,118 but also 
to those committed by private individuals.119 Furthermore, there is no 
clear expression of congressional intent to substitute the expansive 
liability provided in section 1981 with the more limited liability of 
section 1983. The legislative history of section 1983 includes no 
explicit expression of intent to repeal municipal amenability to suit 
under section 1981.120 Congressional unwillingness to impose 
municipal liability as broad as that proposed in the Sherman 
amendment to section 1983 cannot be interpreted as a clear 
expression of intent to repeal the more limited municipal liability 
provided under section 1981; under the Sherman amendment 
municipalities would have been subject to liability for their failure to 
protect individuals from actions by third parties,121 whereas municipal 
liability under section 1981 is limited solely to violations of the statute 
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committed by municipalities or their agents.122 Because the variations 
in the scope of liability afforded by the two sections preclude a finding 
that Congress intended section 1983 as a substitute for section 1981, 
only an irreconcilable conflict between the statutes would allow 
section 1983 to be interpreted as implicitly repealing municipal 
liability under section 1981.

Globe, 42d Cong., 1st Sess. 798-99 (1871) (remarks of Rep. Farnsworth) (Sherman amendment 
would authorize suits against counties and cities in every case of unconstitutional injury to persons 
and property by two or more persons); id. at 788 (remarks by Rep. Kerr) (Sherman amendment 
would not require that municipality have notice that unconsitutional actions were to take place); 
id. at 762 (remarks of Sen. Stevenson) (omission of municipal duty would not be required for 
municipality to be liable under amendment).

122. See Mahone v. Waddle, No. 76-1377, at 22 (3d Cir. Aug. 24, 1977) (municipal liability 
under section 1981 authorized in instant case based on official misconduct, not private 
actions); Robinson v. Conlisk, 385 F. Supp. 529, 535 (N.D. Ill. 1975) (unfairness of holding 
municipality liable under section 1983 for acts of third person over whom municipality has no 
control not present when type of conduct alleged under section 1981 complaint is that engaged 
in by municipality itself).

123. Eg., Radzanower v. Touche Ross & Co., 426 U.S. 148, 154 (1976); United States v. 
Borden Co., 308 U.S. 188, 199 (1939) (quoting Wood v. United States, 41 U.S. (16 Pet.) 217, 
231 (1842)).

124. See Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976) (mere showing that 
application of narrow venue provisions of National Bank Act and broad venue provisions of 
Securities Exchange Act of 1934 produces differing results only states the problem).

125. 417 U.S. 535 (1974).
126. 25 U.S.C. §472 (1970).
127. 42 U.S.C. §2000e-16(a) (Supp. V 1975).
128. 417 U.S. at 549-50.

If a positive repugnancy exists between the provisions of two 
statutes, the earlier provision is implicitly repealed, but only to the 
extent of the contradiction.123 Such a repugnancy arguably exists 
between section 1981 and section 1983 because the broader 
protections afforded by the latter cover all the municipal acts 
proscribed by section 1981 but liability is imposed only under section 
1981. Two statutes may relate to the same subject matter and 
produce different results when applied to the same factual 
situation, however, without establishing a fatal inconsistency.124 For 
example, in Morton v. Mancari125 the Supreme Court held that no 
positive repugnancy exists between section 12 of the Indian 
Reorganization Act of 1934,126 which authorizes an employment 
preference for Indians in the Bureau of Indian Affairs, and a provision 
of the Equal Employment Opportunity Act of 1972,127 which 
proscribes discrimination in federal employment on the basis of race, 
color, religion, sex, or national origin.128 The Court emphasized the 
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express governmental policy to further Indian self-government,129 
explaining that when no clear contrary intention exists, a specific 
statute will not be controlled or nullified by a general one regardless of 
the sequence of enactment.130

129. Id. at 550; cf. Radzanower v. Touche Ross & Co., 426 U.S. 148, 154-55 (1976) 
(application of narrower National Banking Act venue provisions rather than broader provisions 
of Securities Exhange Act of 1934 proper because purposes of Bank Act served without 
interference in operation of Securities Act).

130. 417 U.S. at 550-51; accord, Radzanower v. Touche Ross & Co., 426 U.S. 148,153 (1976); 
Bulova Watch Co. v. United States, 365 U.S. 753, 758 (1961); Rodgers v. United States, 185 
U.S. 83, 87-88 (1902). This rule of construction recognizes the legislators’ intention in enacting 
the specific statute because the minds of the legislators are focused more directly on a narrow 
issue when considering the specific statute. Radzanower v. Touche Ross & Co., 426 U.S. at 153 
(quoting T. Sedgwick, The Interpretation and Construction of Statutory and Constitu
tional Law 98 (2d ed. 1974)).

131. 417 U.S. at 551.
132. See Runyon v. McCrary, 427 U.S. 160, 170 (1976) (section 1981 designed to prohibit all 

racial discrimination with respect to rights enumerated); note 103 supra and accompanying text. 
Although Congress did not expressly indicate that racial equality was to be secure against 
actions of municipalities, it did intend to forbid all racial discrimination affecting the rights 
enumerated in the Act. See Jones v. Alfred H. Mayer Co., 392 U.S. 409, 435 (1968) (both House 
and Senate acted on the assumption that 1866 Act barred all racial discrimination affecting 
enumerated rights).

133. See notes 9-14 supra and accompanying text.
134. See notes 121-22 supra and accompanying text.
135. See notes 1, 31 supra and accompanying text.
In light of the Rafferty and Mahone decisions, which recognized that a violent deprivation of 

the law for the security of one’s person is protected by section 1981, the protection against racial 

The relationship between sections 1981 and 1983 is analogous to 
that between the statutes in Morton. Each of the corresponding 
statutes was enacted to afford governmental protection of the rights of 
individuals but resulted in an apparent clash of congressional policies. 
As the Court in Morton pointed out, however, statutes capable of 
coexistence should be given effect to carry out their individual 
purposes.131 Section 1981 was passed pursuant to the thirteenth 
amendment and expresses a governmental policy to eradicate all 
vestiges of slavery.132 The imposition of municipal liability would 
further this policy133 and would not implicate the congressional 
objection to municipal liability for the acts of third parties.134 
Congressional unwillingness to impose municipal liability for all 
discriminatory acts violative of section 1983 should thus not be 
viewed as irreconcilable with the imposition of municipal liability 
under section 1981 for racially discriminatory acts of municipal 
agents. Furthermore, section 1981 protects certain enumerated civil 
rights from racial discrimination while section 1983 proscribes in 
general terms all forms of discrimination committed under color of 
law.135 Therefore, without a clear congressional indication of which 
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statute should control,136 municipal liability under section 1981, 
because of the statute’s greater specificity, is not implicitly repealed.

discrimination under section 1981 is almost as extensive as that under section 1983. See notes 
53-58 supra and accompanying text (discussion of Rafferty and Mahone). This fact might form 
another basis upon which to recognize an implicit repeal of municipal liability under section 
1981. In Sethy the court implied as much: Section 1981, if it provided a federal cause of action 
for the redress of all types of discrimination carried out by any type of official act, including 
violence, would deprive section 1983 of its essential significance. Sethy v. Alameda County 
Water Dist., 545 F.2d 1157, 1161 n.9 (9th Cir. 1976) (en banc). Sethy is reconcilable with 
Rafferty and Malone, however, because section 1983, unlike section 1981, provides redress for 
all types of discrimination; only racially motivated deprivations are actionable under section 
1981. Id.', see Hemendez v. Erlenbusch, 368 F. Supp. 752, 755-56 (D. Ore. 1973) (bar owner’s 
refusal to serve anyone speaking Spanish and later assault by Anglo patrons on Spanish
speaking customers violates section 1981 right to contract and section 1982 right to purchase 
personal property).

136. See notes 120-22 supra and accompanying text.
137. See generally U.S. Const, amend. XIV; 42 U.S.C. §§2000eto2000e-17 (Supp.V 1975).
138. See, e.g., Eisenstadt v. Baird, 405 U.S. 438, 455 (1972) (state discrimination against 

unmarried persons in purchase of contraceptives prohibited); Stanton v. Stanton, 401 U.S. 7,14 
(1971) (gender-based discrimination in age of majority statute proscribed); Shapiro v. 
Thompson, 394 U.S. 618, 634 (1969) (discrimination against recently arrived residents in 
eligibility for public welfare benefits prohibited).

139. See, e.g., Lubin v. Panish, 415 U.S. 709, 722 (1974) (indigent political candidates’ equal 
right of access to primary ballot protected by fourteenth amendment); Stanley v. Illinois, 405 
U.S. 645, 658 (1972) (fourteenth amendment guarantees unmarried father right to hearing on 
fitness as parent before removal of children from his custody); Kramer v. Union Free School 
Dist., 395 U.S. 621, 632-33 (1969) (under fourteenth amendment persons of requisite age and 
citizenship have equal right to vote).

Comparing Section i98i With the Fourteenth Amendment 
and Title VII

If municipalities are subject to suit under section 1981, the statute 
provides an additional string to the civil rights lawyer’s bow. Perhaps 
the most effective illustration of the value of section 1981 is in 
comparison with remedies under the fourteenth amendment and the 
Equal Opportunity Employment Act of 1972 (title VII),137 additional 
arrows for the civil rights lawyer’s quiver.

THE FOURTEENTH AMENDMENT

The fourteenth amendment appears at first to be the most effective 
avenue of relief against civil rights violations by municipalities 
because the amendment proscribes all forms of official discrimina
tion, racial and otherwise,138 and covers a greater scope of rights than 
is protected by section 1981.139 Yet in some cases section 1981 
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affords greater protection than the fourteenth amendment,140 as it is 
not necessary to plead injury in excess of $10,000 to assert federal 
jurisdiction under section 1981141 while a fourteenth amendment 
cause of action against a municipality must allege the requisite 
jurisdictional amount.142 Furthermore, the utility of the fourteenth 
amendment as a civil rights remedy is threatened by the existing 
judicial conflict over whether the amendment can be directly 
employed to state a cause of action for damages against a 
municipality. Some courts have found the Supreme Court’s holding in 
Bivens v. Six Unknown Named Agents of Federal Bureau of 
Narcotics143 that a damage action against individual federal officers 
could be based directly on the fourth amendment144 to support an 
analogous claim arising directly under the fourteenth amendment for 

140. A litigant may, of course, seek relief simultaneously under section 1981 and the 
fourteenth amendment. See, e.g., Mahone v. Waddle, No. 76-1377, at 3-4 (3d Cir. Aug. 24,1977) 
(plaintiff asserted cause of action under both fourteenth amendment and section 1981); Rafferty 
v. Prince George’s County, 423 F. Supp. 1045, 1049 (D. Md. 1976) (same); Maybanks v. 
Ingraham, 378 F. Supp. 913, 914 (E.D. Pa. 1974) (same).

141. 28 U.S.C. §1343(3) (1970) (district courts have original jurisdiction to redress state 
deprivations of rights secured by Constitution or congressional acts and providing for equal 
rights); id. § 1343(4) (district courts have original jurisdiction in civil actions to secure relief 
under any act of Congress providing for protection of civil rights); see Bowers v. Campbell, 505 
F.2d 1155, 1158 (9th Cir. 1974) (federal court has jurisdiction to hear section 1981 claim under 
28 U.S.C. § 1343(4), which requires no monetary minimum); Dawley v. City of Norfolk, 159 F. 
Supp. 642, 645 (E.D. Va.) (court can entertain jurisdiction of section 1981 action under 28 
U.S.C. § 1343(3), which makes the jurisdictional amount of no importance), aff’d per curiam, 260 
F.2d 643 (4th Cir. 1958), cert, denied, 359 U.S. 935 (1959).

142. 28 U.S.C. §1331 (.1970) (district courts have original jurisdiction over civil actions in 
excess of $10,000 and arising under the Constitution, laws, or treaties of the United States), as 
amended by 42 U.S.C.A. § 1331(a) (West Supp. 1977) (eliminating $10,000 jurisdictional 
amount when federal question action brought against the United States, its agencies, officers or 
employes in their official capacity); see Mahone v. Waddle, No. 76-1377, at 6 (3d Cir. Aug. 24, 
1977) (district court has jurisdiction under 28 U.S.C. § 1331 to entertain claim of constitutional 
violations by municipality); Rafferty v. Prince George’s County, 423 F. Supp. 1045, 1054 (D. 
Md. 1976) (same); Patterson v. Ramsey, 413 F. Supp. 523, 527-28 (D. Md. 1976) (citation of 
authorities supporting section 1331 jurisdiction over fourteenth amendment claim), aff'd, 552 
F.2d 117 (4th Cir. 1977) (per curiam).

The plaintiff’s burden of establishing the requisite $10,000 amount in controversy may be 
difficult when seeking injunctive relief or relief for injury to a right clearly incapable of monetary 
valuation. See Amen v. City of Dearborn, 532 F.2d 554, 559-60 (6th Cir. 1976) (each plaintiff 
class member alleging taking of property without just compensation must prove jurisdictional 
amount; plaintiff’s claim of right to continue to live in unique area of no assistance in 
determining amount because right incapable of monetary valuation); Goldsmith v. Sutherland, 
426 F.2d 1395, 1397 (6th Cir.) (suit for injunctive relief for alleged deprivation of 
constitutional right to distribute leaflets on military reservation dismissed because right secured 
not capable of monetary valuation), cert, denied, 400 U.S. 960 (1970).

143. 403 U.S. 388 (1971).
144. Id. at 397.
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damages against a municipality or its agents.145 Other courts have 
found equally cogent reasons for rejecting this theory, holding that 
the Bivens rationale is inapplicable to the fourteenth amendment 
because Bivens involved only federal officers and did not consider the 
additional requirements of federalism.146 The refusal of Congress to 
allow damage suits against municipalities under section 1983 is also 

145. Brault v. Town of Minton, 527 F.2d 731, 734-35 (2d Cir.) (Bivens provides guide for 
finding fourteenth amendment cause of action for damages against municipality for alleged 
taking of plaintiff’s property by enforcement of zoning ordinance), vacated, 527 F.2d 736 (2d 
Cir. 1975) (en banc); Sanabria v. Village of Monticello, 424 F. Supp. 402, 407-11 (S.D.N.Y.
1976) (Bivens-type remedy under fourteenth amendment available for plaintiff alleging due 
process violation through deprivation of proper medical care by city); Williams v. Brown, 398 F. 
Supp. 155, 156-60 (N.D. DI. 1975) (unlawful arrest and confinement by city police states cause 
of action under fourteenth amendment in light of Bivens)-, Maybanks v. Ingraham, 378 F. Supp. 
913, 914-16 (E.D. Pa. 1974) (Bivens and Kenosha provide support for finding fourteenth 
amendment cause of action in suit aUeging racially motivated discharge from city employment); 
see Cox v. Stanton, 529 F.2d 47, 50-51 (4th Cir. 1975) (on remand district court should consider 
possible fourteenth amendment cause of action for damages against municipality for improper 
sterilization operation); Hostrop v. Board of Junior College Dist. No. 515, 523 F.2d 569, 576-77 
(7th Cir. 1975) (school board, as a municipal corporation, liable for damages for violation of 
procedural due process right), cert, denied, 425 U.S. 963 (1976); Donohoe Constr. Co. v. 
Maryland-National Capital Park & Planning Comm’n, 398 F. Supp. 21, 24 & n.2 (D. Md. 1975) 
(plaintiff’s complaint of a taking without just compensation under county zoning regulation 
states fourteenth amendment cause of action for damages); Patterson v. City of Chester, 389 F. 
Supp. 1093, 1095-96 (E.D. Pa. 1975) (dismissal from city employment without hearing states 
cause of action for salary and punitive damages under fourteenth amendment); Dahl v. City of 
Palo Alto, 372 F. Supp. 647, 649-51 (N.D. Cal. 1974) (examination of cases and legislative 
history of sections 1981 and 1331 leads to conclusion that fourteenth amendment cause of 
action will lie against city for rezoning of plaintiff’s land); Dellinger, Of Rights and Remedies: The 
Constitution As a Sword, 85 Harv. L. Rev. 1532,1558-59 (1972) (Bivens leads to conclusion that 
money damages may be obtained in suits against municipalities that are founded directly on the 
Constitution); Note, supra note 10, at 936 (same).

Several of the lower federal courts have found further support for a direct fourteenth 
amendment cause of action against municipalities in language in both the majority opinion and 
Justice Brennan’s concurrence in City of Kenosha v. Bruno, 412 U.S. 507 (1973). In Kenosha, 
after holding that equitable relief against a municipality for alleged fourteenth amendment due 
process violations in liquor license renewal procedures was not available under section 1983, the 
Court remanded the case to the district court for further consideration of whether the requisite 
jurisdictional amount to support section 1331 jurisdiction was present. Id. at 513-14. Justice 
Brennan, citing Bivens, concurred with this result. Id. at 516 (Brennan, J., with MarshaD, J., 
concurring). Although it is unclear whether the majority was simply indicating that the district 
court would have jurisdiction under section 1331 or was signaling that the fourteenth 
amendment was the proper vehicle for a cause of action against a municipality, several lower 
courts have presumed the latter. See, e.g., Hostrop v. Board of Junior College Dist. No. 515, 523 
F.2d at 576; United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493 F.2d 
799, 801-02 (5th Cir. 1974) (dictum); Maybanks v. Ingraham, 378 F. Supp. at 915.

146. Patterson v. Ramsey, 413 F. Supp. 523, 529 (D. Md. 1976), aff’d, 552 F.2d 117 (4th Cir.
1977) (per curiam) (dicta); see Jamison v. McCurrie, 388 F. Supp. 990, 992 (N.D. DI. 1975) 
(training and supervision of police traditionaUy under state authority; fourteenth amendment not 
intended to convert federal courts into superlegislature or superadministrator); Perzanowski v. 
Salvio, 369 F. Supp. 223, 230 (D. Conn. 1974) (Bivens case, which could have been heard in 
federal courts as a matter of policy, presented different considerations than damage suit against 
political subdivision of state).
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an important consideration in several decisions disallowing a Bivens- 
type remedy under the fourteenth amendment. According to these 
courts, because Congress considered and rejected municipal amena
bility to suit in passing section 1983, the courts should not imply a 
remedy that Congress purposely abandoned.147 Finally, the Third 
Circuit in Mahone found that the recognition of a remedy against 
municipalities under section 1981 mitigates against implying such a 
cause of action under the fourteenth amendment because the 
existence of an effective federal statutory remedy obviates the need to 
imply a constitutional remedy.148 These arguments, especially the 
latter, afford section 1981 the better chance of success in situations in 
which both it and the fourteenth amendment might apply.

147. Patterson v. Ramsey, 413 F. Supp. 523, 529 (D. Md. 1976) (dictum), aff'd, 552 F.2d 117 
(4th Cir. 1977) (per curiam); Perry v. Linke, 394 F. Supp. 323, 326 (N.D. Ohio 1974); Smetanka 
v. Borough of Ambridge, 378 F. Supp. 1366, 1378 (W.D. Pa. 1974); Perzanowski v. Salvio, 369 
F. Supp. 223, 230-31 (D. Conn. 1974); Payne v. Mertens, 343 F. Supp. 1355, 1358 (N.D. Cal. 
1972); see Rafferty v. Prince George’s County, 423 F. Supp. 1045, 1058 (D. Md. 1976) 
(congressional authority for section 1983 stems from enabling clause in fourteenth amendment; 
fourth amendment does not have similar provision).

148. No. 76-1377, at 10-11 (3d Cir. Aug. 24, 1977); see Rafferty v. Prince George’s County, 
423 F. Supp. 1045, 1058 (D. Md. 1976) (because county subject to section 1981 action for 
damages, rights of plaintiffs would not be significantly enhanced by finding basis for suit in 
fourteenth amendment).

In contrast to the split of authority over the question of damages, equitable relief has long 
been considered an appropriate remedy for violations of fourteenth amendment rights. Bennett 
v. Gravelie, 323 F. Supp. 203, 217 (D. Md.), aff'd on other grounds, 451 F.2d 1011 (4th Cir. 
1971), cert, dismissed, 407 U.S. 917 (1972); see Griffin v. School Board, 377 U.S. 218, 232-33 
(1964) (federal court can grant equitable relief under fourteenth amendment for discriminatory 
school board action); Brown v. Board of Educ. (Brown II), 349 U.S. 294, 300 (1954) (courts can 
use equitable powers to design best relief for local school discrimination).

149. 42 U.S.C. §2000e(a) (Supp. V 1975) (“person” defined to include one or more 
individuals, governments, governmental agencies, political subdivisions, and corporations); id. 
§2000e(b) (“employer” defined as a person); id. §2000e-2(a) (1970 & Supp. V 1975) (unlawful 
for employer to fail or refuse to hire or discharge an individual or otherwise discriminate against 
an individual because of race, color, religion, sex, or national origin); see, e.g., Monell v. 
Department of Social Servs., 532 F.2d 259, 261 (2d Cir. 1976) (municipalities and their 
subdivisions are employers within the meaning of title VII), cert, granted, 429 U.S. 1071 (1977) 
(No. 75-1914); United States v. City of Milwaukee, 395 F. Supp. 725, 728 (E.D. Wis. 1975) (city

'is “person” and “employer” within meaning of title VH); Zichy v. City of Philadelphia, 392 F. 
Supp. 338, 347 (E.D. Pa. 1975) (title VII applies to municipal corporations such as city).

TITLE VH

The availability of section 1981 for claims of discrimination in 
municipal employment is also important despite the proscription in 
title VII of employment discrimination by municipalities.149 Although 
title VII protects against employment discrimination on racial and 
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other grounds,150 the rights protected by this statute are narrower 
than those guaranteed by section 1981. Section 1981 not only applies 
to the municipal employee’s right to contract,151 but also protects 
other rights, such as personal and property security, from municipal 
infringement.152 Furthermore, section 1981 covers some discrimina
tory employment situations not actionable under title VII.153

150. 42 U.S.C. §2000e-2(a) (1970 & Supp. V 1975) (prohibits discrimination because of 
race, color, religion, sex, or national origin).

151. See Sethy v. Alameda County Water Dist., 545 F.2d 1157, 1161 (9th Cir. 1976) (en 
banc) (discriminatory dismissal of municipal employees prohibited by section 1981); Campbell 
v. Gadsden County Dist. School Bd., 534 F.2d 650, 655 (5th Cir. 1976) (same).

152. See notes 37-43 supra and accompanying text.
153. For instance, municipalities employing fewer than 15 employees would not be 

considered employers under title VII and thus would not be subject to its regulations. 42 U.S.C. 
§2000e(b) (Supp. V 1975); cf. Zichy v. City of Pittsburgh, 392 F. Supp. 338, 347 (E.D. Pa. 
1975) (defendant city fulfills criteria of title VII, including employment of 15 or more 
employees). The definition of “employee” under title VII also excludes elected officials and their 
appointed staff and advisors. 42 U.S.C. §2000e(f) (Supp. V 1975); see Wall v. Coleman, 396 F. 
Supp. 826, 829-31 (S.D. Ga. 1975) (post of assistant district attorney is staff appointment of 
elected district attorney and thus exempt from title VII bar to employment discrimination based 
on sex); Comment, The Coverage of Appointees of State and Local Elected Officials Under the 
Equal Employment Opportunity Act of 1972 and Congressional Power to Enforce the Fourteenth 
Amendment, 65 Geo. L.J. 809, 810 (1977) (title VII does not provide relief for certain 
government officials). Furthermore, section 1981 prohibits some employment practices that are 
not unlawful under title VII. Watkins v. Steel Workers Local 2369, 516 F.2d 41, 49 (5th Cir. 
1975); see Guerra v. Manchester Terminal Corp., 498 F.2d 641, 646, 654 (5th Cir. 1974) 
(employer’s refusal to hire prospective employee because of her alien status violates section 
1981 but not title VII).

154. Cf. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 461 (1975) (section 1981 
available and may be pursued independently of or parallel to title VII administrative procedures 
in claim of racial discrimination in private employment); Jones v. Alfred H. Mayer Co., 392 U.S. 
409, 420-22 (1968) (on its face, section 1982 does not exclude action against governments). But 
cf. Brown v. GSA, 425 U.S. 820, 833-35 (1976) (title VII preempts section 1981 in actions 
alleging federal employment discrimination). The Court’s basis in Brown for determining that 
title VII provides the exclusive remedy in federal employment actions was title VII’s legislative 
history and the problem of federal sovereign immunity. Id. at 833-34. Brown, however, can be 
distinguished for purposes of bringing a suit against a municipality because the legislative 
history found dispositive by the Court related only to federal claims. See id. at 828-29 
(congressional intent was to provide preemptive scheme for federal employment discrimination 
actions). Moreover, sovereign immunity is not a limitation in the municipal context. See note 102 
supra. Both title VII and section 1981 should therefore be available in municipal employment 
cases.

155. 42 U.S.C. §2000e-5(a) (Supp. V 1975) (EEOC empowered to prevent employment 
practices prohibited by title VII); id. §§2000e-5(b) to 5(f) (procedures for filing charges with 
EEOC and filing civil court suit); see, e.g., Doski v. M. Goldseker Co., 539 F.2d 1326, 1329 (4th 
Cir. 1976) (settled law that aggrieved person must first file charge with EEOC before going to 
court); EEOC v. MacMillan Bloedel Containers, Inc., 503 F.2d 1086, 1092 (6th Cir. 1974) (well 
settled that filing of charge with EEOC is a condition precedent to suit); Local 179, United 
Textile Workers v. Federal Paper Strike Co., 461 F.2d 849, 851 (8th Cir. 1972) (person seeking 
title VII redress cannot bypass EEOC and proceed directly to district courts).

Although both section 1981 and title VII may provide relief against 
a municipality,154 title VII requires administrative procedures155 that 
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often delay the process and increase costs.156 Also, failure to comply 
with statutory time requirements157 can result in loss of the title VII 
remedy.158 A further requirement in title VH proceedings is that no 
charge against a municipality may be filed with the Equal 
Employment Opportunity Commission (EEOC) until sixty days 
after the commencement of proceedings under state law when state 
law prohibits the alleged discriminatory practice and provides 
relief.159 The delay and expense involved in initiating state proceed
ings are avoided under section 1981 because there is no requirement 
of exhaustion of state or other federal remedies.160 Other considera
tions that lessen the effectiveness of title VH are the restriction on 
recovery of backpay to amounts accrued during the two years prior 
to the filing of the charge with the EEOC161 and the ban on 
compensatory and punitive damages.162 These limitations on damage 
recovery do not exist under section 1981.163

156. Comment, Is Section 1981 Modified by Title VII of the Civil Rights Act of 1964?, 1970 
Duke L.J. 1223, 1230.

157. See 42 U.S.C. §2000e-5(e) (Supp. V 1975) (charge must be filed with EEOC within 180 
days of allegedly unlawful employment practice); id. § 2000e-5(f)(l) (if EEOC unable to reach 
conciliation agreement with employer within 180 days after charge filed and notifies aggrieved 
person of failure, individual has only 90 days to file suit).

158. See, e.g., Greene v. Carter Carburetor Co., 532 F.2d 125, 127 (8th Cir. 1976) (because 
no EEOC complaint filed within applicable 180-day period, case was properly dismissed); 
Hinton v. CPR Inf 1, Inc., 520 F.2d 1312,1315-16 (8th Cir. 1975) (as six other circuits have held, 
failure of aggrieved party to file within 90 days under section 2000e-5(f)(l) deprives court of 
subject matter jurisdiction and requires dismissal of case); DeGideo v. Sperry-Univac Co., 415 
F. Supp. 227, 230-31 (E.D. Pa. 1976) (plaintiff s failure to file EEOC complaint within 180 days 
deprives court of jurisdiction). Under section 1981, the only timeliness concern is the statute of 
limitations. Because no statute of limitations is provided in the statute, the appropriate state law 
applies. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 462 (1975).

159. 42 U.S.C. §2000e-5(c) (Supp. V 1975).
160. See, e.g., Long v. Ford Motor Co., 496 F.2d 500, 503-04 (6th Cir. 1974) (plaintiff need 

not seek remedies under title VU before proceeding under section 1981); Caldwell v. National 
Brewing Co., 443 F.2d 1044, 1046 (5th Cir. 1971) (same), cert denied, 405 U.S. 916 (1972); 
McLaurin v. Brusturis, 320 F. Supp. 190, 190-91 (E.D. Wis. 1970) (plaintiff need not seek state 
remedies prior to proceeding under sections 1981 and 1982 in action for alleged discrimination 
in refusal to rent apartment).

161. 42 U.S.C. §2000e-5(g) (Supp. V 1975).
162. Loo v. Gerarge, 374 F. Supp. 1338,1341 (D. Hawaii 1974) (section 2000e-5(g) authorizes 

only equitable relief; compensatory and punitive damages are legal relief and thus barred); 
Howard v. Lockheed-Georgia Co., 372 F. Supp. 854, 855-56 (N.D. Ga. 1974) (same); Van 
Hoomissen v. Xerox Corp., 368 F. Supp. 829,835-38 (N.D. Cal. 1973) (examination of legislative 
history reveals intent to restrict title VII to equitable relief).

163. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 460 (1975) (compensatory and 
in certain circumstances punitive damages can be obtained in section 1981 actions; no limitation 
on backpay award).

Section 1982 provides protection of housing and real property rights in a manner similar to 
the protections afforded by section 1981. See note 26 supra. Analogous to the relationship of 
sections 1981 and title VU, the Fair Housing Act is an alternative to section 1982 as a means to 
remedy housing discrimination. 42 U.S.C. §§3601-3619, 3631 (1970 & Supp. V 1975); see 
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The administrative procedures of title VII do provide the civil rights 
plaintiff with certain benefits. The claimant receives assistance 
in investigation and attempted conciliation of the claim.164 If litigation 
follows, the suit may be brought by the EEOC or, if brought by the 
claimant, the court may provide counsel and waive the payment of any 
fees, costs, and security that might otherwise be required.165 These 
benefits are not specifically provided for under section 1981,166 but 
Congress recently has enacted the Civil Rights Attorneys’ Fees Award 
Act of 1976,167 which authorizes the court to award a reasonable 
attorney’s fee as part of the prevailing party’s costs in an action to 
vindicate civil rights.

Sadler v. 21 Housing Corp., 417 F. Supp. 348, 358 (W.D. Ga. 1976) (under fair housing 
provisions, impermissible for governmental agencies to sequester blacks in isolated areas); 
Banks v. Perk, 341 F. Supp. 1175, 1182 (N.D. Ohio 1972) (failure of city housing authority to 
place majority of new public housing units in white neighborhood because of racial character of 
waiting list violates Fair Housing Act), aff’d in part, rev’d in part, 473 F.2d 910 (6th Cir. 1973) 
(unpublished opinion). However, several of the same procedural and substantive limitations 
present in title VII are also present in the Fair Housing Act. See, e.g., 42 U.S.C. §3610(b) (1970) 
(180-day time limit within which to file complaint); id. § 3610(d) (no civil action may be brought 
in federal court if aggrieved party has judicial remedy under state or local fair housing laws); id. 
§ 3612 (c) (punitive damages limited to $1,000; attorneys’ fees available if plaintiff not financially 
able to assume attomeys’fees). Some of these limitations are avoided under section 1982, making 
it a valuable alternative. See Jones v. Alfred H. Mayer Co., 392 U.S. 409, 416 n.20 (1968) (Court 
refused to assume Congress intended any procedural or substantive change in section 1982 by 
passage of Fair Housing Act); Warren v. Norman Realty Co., 513 F.2d 730, 732-33 (8th Cir.) 
(180-day limitation on filing under Fair Housing Act does not apply to section 1982 action), cert, 
denied, 423 U.S. 855 (1975).

164. 42 U.S.C. §2000e-5(b) (Supp. V 1975) (EEOC shall investigate to determine whether 
reasonable cause to believe claim true; if so determined, EEOC shall endeavor to eliminate 
discriminatory practice by informal methods of conference, conciliation, and persuasion); see 
Circle K Corp. v. EEOC, 501 F.2d 1052, 1054 (10th Cir. 1974) (filing of charges authorizes 
EEOC to investigate to determine if charge is true); EEOC v. United States Pipe & Foundry 
Co., 375 F. Supp. 237, 242 (N.D. Ala. 1974) (conciliation integral part of statutory scheme to 
enforce title VII).

165. 42 U.S.C. §2000e-5(f)(l) (Supp. V 1975) (EEOC may bring civil action or, if it fails to 
act within 180 days of filing complaint, aggrieved person may bring civil action; upon application 
the court may appoint counsel or authorize commencement of action without payment of fees, 
costs, or security); see Edmonds v. E.I. duPont deNemours & Co., 315 F. Supp. 523, 524-26 (D. 
Kan. 1970) (plaintiff found local attorneys unwilling to take employment discrimination case 
because complexity of issues required retainer she could not pay; counsel appointed by court 
and costs and security waived). A court also has discretion under title VII to allow the prevailing 
party reasonable attorneys’ fees. 42 U.S.C. § 2000(e)-5(k) (1970).

166. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 460 (1975); see Runyon v. 
McCrary, 427 U.S. 160, 183 (1976) (no statute explicitly provides for attorneys’ fees in section 
1981 cases); cf. Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 267-69 (1975) 
(award of attorneys’ fees in environmental suit prohibited unless specifically provided for in 
statute, as in title VII).

167. Pub. L. No. 94-559, 90 Stat. 2641 (to be codified at 42 U.S.C. §1988). The Act 
provides for discretionary awards and expressly bars recovery of attorneys’ fees by the United 
States as a prevailing party. 42 U.S.C.A. §1988 (West Supp. 1977).
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Thus, viewed against the background of judicial uncertainty about 
the existence of a direct cause of action for damages under the 
fourteenth amendment and the procedural hurdles and substantive 
limitations involved in proceedings under title VII, the value of section 
1981 as a basis for municipal liability is apparent. Although the 
procedural and tactical circumstances of a given case may not permit 
pleading all possible causes of action,168 a cause of action under 
section 1981 should be closely considered.

168. A title VII and section 1981 cause of action on the same facts can be pleaded separately. 
See Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 461 (1975) (although filing of 
section 1981 court action may be inconsistent with attempts at conciliation under title VH, 
choice of remedy is valuable because differing circumstances may call for use of one remedy or 
the other). See generally Reiss, Requiem for an “Independent Remedy": The Civil Rights Acts of 
1866 and 1871 as Remedies for Employment Discrimination, 50 S. Calif. L. Rev. 961, 966-70 
(1977).

Conclusion

Properly construed, section 1981 provides for municipal amena
bility to civil suit for violations of the statute committed by a 
municipality or its agents. The potential impact of municipal liability 
for racially motivated discrimination is significant, especially in view 
of the broad interpretation of the rights protected under the full and 
equal benefit clause. Although this construction does not completely 
fill the gap created by Monroe, in the absence of a viable alternative for 
recovery of damages from a municipality, recognition of municipal 
amenability to suit under section 1981 provides a valuable remedy for 
persons victimized by any of the proscribed types of municipal 
misconduct.

Andrew T. Lavin



RECENT DEVELOPMENT
Age Discrimination-involuntary retirement—Age Discrimi
nation in Employment Act Prohibits Involuntary Retirement of 
Employee at Age Sixty When Retirement Occurred Because of Retiree’s 
Membership in an Employee Benefit Plan Mandating Early Retirement, 
Even Though Effective Date of Retirement Plan Preceded Effective Date 
of Act. McMann v. United Air Lines, Inc., 542 F.2d 217 (4th Cir. 
1976), cert, granted, 97 S. Ct. 1098 (1977) (No. 76-906).

United Air Lines hired Harris S. McMann in 1944, employing him 
in various nonpilot positions.1 Although United provided an employee 
retirement program when McMann was hired, he did not choose to 
participate in that plan until 1964.2 From the moment of his election 
to participate in the plan, McMann was on notice that age sixty was 
the “normal retirement age” for employees in his job category.3 Under 
United’s plan, “normal retirement age” meant that an employee had 
no legal discretion to continue working beyond age sixty, although 
United had legal discretion to retain an employee beyond that age.4 
United, however, had never exercised this option.5 United’s practice 
resulted in McMann’s involuntary retirement on the first day of the 
month following his sixtieth birthday.6

1. McMann v. United Air Lines, Inc., 542 F.2d 217, 218-19 (4th Cir. 1976), cert, granted, 97 S. 
Ct. 1098 (1977) (No. 76-906).

2. Id. at 219.
3. Id. (application card and other documents specified normal retirement age of 60). The court 

noted that “normal” in this context may be ambiguous. Id.
4. Id.
5. Id.
6. McMann v. United Air Lines, Inc., 13 Fair Empl. Prac. Cas. 668, 668 (E.D. Va. 1975).
7. Id.
8. 29 U.S.C. §§ 621-634 (1970 & Supp. V 1975).
9. McMann v. United Air Lines, Inc., 542 F.2d 217, 219 (4th Cir. 1976), cert, granted, 97 

S. Ct. 1098 (1977) (No. 76-906); see Age Discrimination in Employment Act of 1967, §§ 4(a)(1), 
12, 29 U.S.C. §§623(a)(l), 631 (1970 & Supp. V 1975).

10. McMann v. United Air Lines, Inc., 542 F.2d 217,219 (4th Cir. 1976), cert, granted, 91S. Ct. 
1098 (1977) (No. 76-906).

McMann brought suit against United in the United States District 
Court for the Eastern District of Virginia,7 claiming that his forced 
retirement before age sixty-five violated the provisions of the Age 
Discrimination in Employment Act of 1967 (ADEA),8 which prohibits 
an employer from discharging any individual between the ages of forty 
and sixty-five on the basis of age.9 McMann asserted, and United 
presented no contrary evidence, that his retirement at age sixty was 
based solely on an arbitrary age limit.10 United claimed to be exempt 

173
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from the prohibitions of the ADEA undfc^a statutory exception that 
allows employers to retire employees by observing the terms of an 
employee benefit pla^if the plan is not a subterfuge to evade the Act’s 
purposes.11 The district court granted United’s motion for summary 
judgment, reasoning that because United’s employee benefit plan 
predated the effective date of the ADEA it could not be a subterfuge 
and thus automatically qualified for the statutory exemption.12

11. McMann v. United Air Lines, Inc., 13 Fair Empl. Prac. Cas. 668, 669 (E.D. Va. 1975); see 
Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. §623(f)(2) (1970).

12. McMann v. United Air Lines, Inc., 542 F.2d 217, 219 (4th Cir. 1976), cert granted, 91 S. 
Ct. 1098 (1977) (No. 76-906); 13 Fair Empl. Prac. Cas. at 669.

13. 542 F.2d at 220. The court noted that United on remand might raise other valid defenses, 
but it reserved judgment on whether the statutory exemption for bona fide occupational 
qualifications would apply to McMann because of his nonpilot functions. Id. at 219 n.3.

14. Id. at 220-22.
15. Id. at 222; see Zinger v. Blanchette, 549 F.2d 901, 901 (3d Cir. 1977) (attorney forced to 

retire from Penn Central Railroad only months before 65th birthday), petition for cert, filed, 45 
U.S.L.W. 3692 (U.S. Apr. 7, 1977) (No. 76-1375); Brennan v. Taft Broadcasting Co., 500 F.2d 
212, 214 (5th Cir. 1974) (employee of WBRC-TV involuntarily retired at age 60); Dunlop v. 
Hawaiian Tel. Co., 415 F. Supp. 330, 331 (D. Hawaii) (eight telephone company employees 
forcibly retired before age 65), appeal docketed sub nom. Usery v. Hawaiian Tel. Co., No. 76- 
2874 (9th Cir. Aug. 26, 1976). The Department of Labor considered McMann the most 
significant ADEA decision of 1976. U.S. Dep't of Labor. Employment Standards 
Administration. Age Discrimination in Employment Act of 1967: A Report Covering 
Activities Under the Act During 1976, at 19 (1977).

16. 542 F.2d at 219.
' 17. Id. at 220.

18. Id. at 220-21.

The United States Court of Appeals for the Fourth Circuit reversed 
the district court, holding that the ADEA prohibited McMann’s 
involuntary retirement at age sixty if the retirement occurred solely 
because of his membership in an employee benefit plan mandating 
retirement before age sixty-five even when the effective date of the 
retirement plan preceded the effective date of the Act.13 In clarifying 
section 4(f)(2) of the ADEA, the McMann decision closed a loophole 
in the Act14 that had allowed employers to force employees to retire 
before the age of sixty-five solely because of the employee’s 
membership in a retirement plan.15 The court focused on the language 
of the exemption and set out three major requirements to application 
of section 4(f)(2): that the plan be bona fide;16 that the plan not be a 
subterfuge to evade the purposes of the ADEA;17 and that the plan 
not excuse the failure to hire any individual.18 After analyzing these 
criteria, the court concluded that an employee could be involuntarily 
retired at an age below sixty-five pursuant to an employee benefit plan 
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only for a reason other than age.19 This conclusion permits a reading 
of section 4(f)(2) that incorporates the usual meanings of the terms 
“bona fide” and “subterfuge,”20 but even more significantly 
incorporates the statutory language forbidding use of a plan as an 
excuse for failure to hire an individual and weighs the implications of 
joining an employee benefit plan.21 The McMann interpretation thus 
gives broad effect to the purpose of the ADEA by forbidding the use 
of an arbitrary age limitation as an excuse for the involuntary 
retirement of employees protected by the ADEA.22

19. Id. at 219, 221. This interpretation is supported by the legislative history of the ADEA, in 
which then Secretary of Labor Wirtz explained that the Act “recognizes those plans that are 
worked out for rational reasons, so long as they do not result in differentiation just on the basis of 
age where there is not justification in fact.” Age Discrimination in Employment: Hearings on HR. 
3651, 3768 & 4221 Before the General Subcomm, on Labor of the Comm, on Education & Labor, 
90th Cong., 1st Sess. 14 (1967) [hereinafter cited as House Hearings]. The regulations 
promulgated by the Wage and Hour Division of the Department of Labor under 29 U.S.C. § 628 
(1970) provide examples of rational reasons for terminating an employee. See 29 C.F.R. §860.102 
(1976) (differentiation based on bona fide occupational qualifications); id. §§860.103-.104 
(differentiation based on reasonable factors other than age). The Secretary of Labor’s amicus 
brief in McMann suspected that involuntary retirement provisions are never based on rational 
cost reasons. Brief for the Secretary of Labor as Amicus Curiae at 11-12, 20. The Secretary 
consistently has denied application of the section 4(f)(2) exception when age was the basis for 
involuntary retirement. Id. at 20. But cf. Dunlop v. General Tel., 13 Fair Empl. Prac. Cas. 1210, 
1212 (C.D. Cal. 1976) (neither statutory language nor history supports contention that section 
4(f)(2) applies only to pension plans that would otherwise suffer financial burdens), appeal 
docketed sub nom. Usery v. General Tel., No. 76-2371 (9th Cir. June 25, 1976).

20. See notes 41-43, 76 infra and accompanying text.
21. 542 F.2d at 219 & n.l, 220-21.
22. Id. at 222.
23. 29U.S.C. § 621(b) (1970). The Act states that “|i]t is therefore the purpose of the |Act| to 

promote employment of older persons based on their ability rather than age; to prohibit arbitrary 
age discrimination in employment; to help employers and workers find ways of meeting problems 
arising from the impact of age on employment. "Id. The congressional hearings and debates on the 
ADEA reflected the grave need for federal legislation prohibiting age discrimination in 
employment despite the existence of Executive Order 11,141, which was issued in 1964 and 
banned age discrimination in employment by anyone under a federal contract, and 24 state 
statutes similar to the ADEA.E.g., S. Rep. No. 723,90th Cong., 1st Sess. 13 (1967); H.R. Rep.No. 
805,90th Cong., 1st Sess. 13, reprinted in [1967) U.S. Code Cong.&Ad.News2213, 2214-15; Age 
Discrimination in Employment: Hearings on S. 88 & 830 Before the Subcomm, on Labor of the 
Comm, on Labor & Public Welfare, 90th Cong., 1st Sess. 31, 37-39, 52,97,146 (1967) [hereinafter 
cited as Senate Hearings]', House Hearings, supra note 19, at 7-8, 45, 448; 113 Cong.Rec. 31,250, 
31,253-54, 34,740, 34,742-43, 34,746-47, 34,749-50, 34,752 (1967).

The Employee Benefit Plan Exemption

Congress enacted the ADEA to prohibit arbitrary age discrimina
tion in employment and to encourage employment of workers 
according to ability rather than age.23 The Act outlines educational
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and informational programs to promote the employment of older 
workers24 and contains remedial provisions25 to protect the employ
ment of workers between the ages of forty and sixty-five.26 The 
remedial provisions of the Act include prohibitions against discharge, 
failure to hire, and other forms of discrimination with respect to 
compensation, terms, conditions, or privileges of employment when 
such action results from consideration of an individual’s age.27 The 
statute provides several exceptions to these remedial provisions,28 29 
including section 4(f)(2), which states:

24. 29 U.S.C. § 622 (1970) (Secretary of Labor responsible for studying needs, abilities, and 
potentials of older employees and for providing information to unions, management, public, and 
Congress).

25. Id. §623.
26. Id. §631 (Supp. V 1975).

28. Id. § 623(f) (exemptions for bona fide occupational qualifications, reasonable factors other
than age, bona fide seniority or employee benefit plans, and discharge for good cause).

29. Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. §623(f)(2) (1970).
30. See, e.g., Peyton v. Rowe, 391 U.S. 54, 65 (1968) (remedial statutes should be literally 

construed); Arnold v. BenKenowsky, Inc., 361 U.S. 388,392 (1960) (statutory exemptions should 
be narrowly construed and applied only to situations plainly within their terms and spirit); Phillips 
Co. v. Walling, 324 U.S. 490, 493 (1945) (exemptions to remedial statutes must be narrowly 
construed to reflect plain meaning of language and statutory intent). Courts have not interpreted 
the ADEA, however, as a remedial measure of the same magnitude as title VII of the Civil Rights 
Act of 1964, 42 U.S.C. §§ 2000eto 2000e-17 (Supp. V 1975). See Note, The Age Discriminationin 
Employment Act of 1967, 90 Harv. L. Rev. 380, 396-97 (1976).

31. 542 F.2d at 219-20.

Jt shall not be unlawful for an employer ... to observe the 
terms of . . . any bona fide employee benefit plan such as a 
retirement, pension, or insurance plaj£>which is not a 
subterfuge to evade the purposes of this [AcTk except that 
no such employee benefit plan shall excuse the failure to 
hire any individuals^.

Because section 4(f)(2) carves out an exception to a remedial statute, 
each word of the section must be narrowly construed.30 According to 
the Fourth Circuit, an employer must prove that he meets various 
stringent criteria in order to invoke this defense to an alleged violation 
of the ADE A.31 The court in McMann set out three threshold 
prerequisites to application of the exemption, as well as the major 
premises on which the court rested its decision.

The initial prerequisite of the McMann interpretation requires that 
a plan mandating retirement be an employee benefit plan within the 

27. Id. § 623(a) (1970). Violations of the Act may result in judicial and administrative relief. Id. 
§626(b)-(c).
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meaning of the statute.32 Because an employee retirement plan is one 
of the three types of benefit systems explicitly mentioned in the 
statute,33 the McMann court had no difficulty determining that 
United’s plan was encompassed within section 4(f)(2).34

32. Id. at 219. See generally Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 
U.S.C. § 623(f)(2) (1970) (“It shall not be unlawful for an employer ... to observe the terms of... 
any bona fide employee benefit plan such as a retirement, pension, or insurance plan . . . .”).

33. See Age Discrimination in Employment Act of 1967, §4(f)(2), 29 U.S.C. §623(f)(2) 
(1970).

34. 542 F.2d at 219. The Fifth Circuit recently faced the more difficult question whether a 
profit-sharing retirement plan, although not specifically mentioned in the statute, qualifies as an 
employee benefit plan within the meaning of section 4(f)(2). See Brennan v. Taft Broadcasting 
Co., 500 F.2d 212, 215 (5th Cir. 1974). The court held that such a plan does qualify for the 
exception because it falls within the plain meaning of the phrase “employee benefit plan.” Id. at 
217. In reaching this conclusion, the court determined that the three types of plans mentioned in 
the statute—retirement, pension, and insurance—were descriptive examples rather than a 
comprehensive list of the forms of plans that might qualify for the exemption. Id. at 215; see 29 
C.F.R. §860.120(b) (1976) (exception may apply if essential purpose of plan financed from 
profits is to provide retirement benefits for employees). In brushing aside arguments that the 
Act’s legislative history showed a congressional intent that the exception apply only when 
necessary to hold down a plan’s costs, the court noted that the Act’s meaning was clear, that a case 
by case analysis of congressional intent would be burdensome, and that statutory language should 
be used to indicate prohibited conduct. 500 F.2d at 216-17.

At least one commentator has critized the Taft Broadcasting court for failing to reconcile its 
interpretation of the phrase “employee benefit plan” with the purpose of the benefit plan 
exception. Levien, The Age Discrimination in Employment Act: Statutory Requirements & Recent 
Developments, 13 Duq. L. Rev. 227, 245-46 (1974). All three plans specified in the Act involve 
increased costs for the employer as the age an employee joins the plan rises. See Senate Hearings, 
supra note 23, at 24, 27, 29, 30, 34, 333; House Hearings, supra note 19, at 14, 45, 54, 56, 66, 68- 
71; Levien, supra at 245 & n.105; Note, Age Discrimination in Employment: The Problem of the 
Older Worker, 41 N.Y.U.L. Rev. 383,402 (1966). The exemption is designed to enable employers 
to employ older workers at the same cost as younger workers, although the older workers will 
receive a lesser amount of pension, retirement, or insurance coverage. See Senate Hearings, supra 
at 27; notes 83, 85 infra and accompanying text. Benefits under the plan involved in Taft 
Broadcasting, however, were calculated on the basis of profits, and thus were unrelated to the age 
of the employee. 500 F.2d at 214,216. Retention of employees beyond age 60 did not increase the 
cost of maintaining the profit-sharing plan. Thus, the employer had no reason for retiring 
employees except arbitrary age considerations. See Levien, supra at 244.

35. 542 F.2d at 219;see Hodgson v. American Mut. Ins. Co., 329 F. Supp. 225, 228 (D. Minn. 
1971) (unlike participating female employee, nonparticipating female employee could not be 
forcibly retired at age 62); 29 C.F.R. §860.110(b) (1976). This requirement seems to derive from 
the exception’s provision that an employer “observe the terms of . . . any bona fide employee 
benefit plan.” Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. §623(f)(2) 
(1970).

36. 542 F.2d at 218-19.

The Fourth Circuit also had little difficulty with the second 
threshold requirement, which demands that the employee be an 
actual participant in the employee benefit plan.35 Because the parties 
had stipulated that McMann elected to participate in United’s plan, 
this criterion was satisfied and did not prevent United’s use of section 
4(f)(2) as a defense to McMann’s allegations.36
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A third preliminary hurdle to application of the employee benefit 
plan exception requires that an employer retire his employees before 
age sixty-five only “to observe” the terms of the plan.37 Although 
United’s plan permitted the employer to retain an employee beyond 
age sixty, the court did not directly address this issue but instead 
concluded that because United had never exercised its discretionary 
power the plan should be viewed as requiring retirement at age sixty.38 
The court acknowledged, however, that section 4(f)(2) may be 
applicable only when the employer has no legal discretion to permit a 
plan participant to continue working beyond the plan’s specified 
retirement age.39

37. Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. § 623(f)(2) (1970); 
U.S. Dept of Labor, Employment Standards Administration, Age Discrimination in Em
ployment Act of 1967: A Report Covering Activities Under the Act During 1974, at 17 
(1975). But see Zinger v. Blanchette, 549 F.2d 901, 902-03 (3d Cir. 1977) (no discussion of 
consequences of employer’s option to allow continued employment), petition for cert, filed, 45 
U.S.L.W. 3692 (U.S. Apr. 7, 1977) (No. 76-1375); Dunlop v. Hawaiian Tel. Co., 415 F. Supp. 
330, 331 (D. Hawaii) (employer had option to force employees to retire at 60), appeal docketed 
sub nom. Usery v. Hawaiian Tel. Co., No. 76-2874 (9th Cir. Aug. 26, 1976); Dunlop v. General 
Tel., 13 Fair Empl. Prac. Cas. 1210,1213 (C.D. Cal. 1976) (compulsory retirement not necessary 
to “observe” plan; only necessary that retirement be authorized and carried out pursuant to plan), 
appeal docketed sub nom. Usery v. General Tel., No. 76-2371 (9th Cir. June 25,1976); Steiner v. 
National League of Professional Baseball Clubs, 377 F. Supp. 945, 946-47 (C.D. Cal. 1974) 
(employer had option to defer umpires’ retirement beyond age 55); 29 C.F.R. §860.110(a) 
(1976) (not specified that involuntary retirement permissible only under compulsory retirement 
plan).

38. 542 F.2d at 219 & n.2. But see Brief for the Secretary of Labor as Amicus Curiae at 9-11 
(thorough discussion of need “to observe” requirements of plan).

39. 542 F.2d at 219 n.2. This conclusion apparently stemmed from confusion in the McMann 
amicus brief, which misinterpreted the Taft Broadcasting dissent as requiring compulsory 
retirement so that neither the employee nor the employer could exercise discretion to continue a 
worker’s employment. See Brief for the Secretary of Labor as Amicus Curiae at 10 (plan must state 
in categorical terms that its members are subject to compulsory retirement at a time or under 
conditions differing from those of the statute) (quoting Brennan v. Taft Broadcasting Co., 500 
F.2d 212, 218 (5th Cir. 1974) (Tuttle, J., dissenting)). In fact, the dissent in Taft Broadcasting 
focused on the plan’s failure to state categorically that “no person shall work beyond age sixty, 
except upon approval of management.” 500 F.2d at 220 (Tuttle, J., dissenting) (emphasis added). 
Thus, the dissent was addressing the need for the plan to articulate clearly that the employee 
had no choice to continue beyond a specified age. Id.

Support for a mandatory retirement requirement stems from a strict interpretation of the term 
“to observe” to mean doing what is required rather than taking advantage of what is permitted. 
Brief for the Secretary of Labor as Amicus Curiae at 9. Moreover, the original version of the 
enacted bill used the words “to separate involuntarily an employee under a retirement policy or 
system,” whereas the final version of the ADEA uses the words “to observe the terms of... any 
employee benefit plan.” Compare S. 830, 90th Cong., 1st Sess. §4(f)(2) (1967) and H.R. 4221, 
90th Cong., 1st Sess. §4(f)(2) (1967) with Age Discrimination in Employment Act of 1967, 
§ 4(f)(2), 29 U.S.C. § 623(f)(2) (1970). The language of the final version appears more restrictive 
and lends credence to the interpretation that only a retirement plan demanding mandatory 
retirement before age sixty-five, regardless of the desires of the employee or the employer, can 
fall within the section 4(f)(2) exemption.
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The remaining criteria are more crucial limitations on the section 
4(f)(2) exemption. The exemption extends only to bona fide employee 
benefit plans that are not subterfuges to evade the purposes of the 
Act.40 The McMann court determined that the term “bona fide” 
means only that the plan exists and actually pays benefits.41 Other 
courts generally have not disputed this interpretation,42 which 
conforms to the dictionary definition of “bona fide.”43

40. Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. § 623(f)(2) (1970).
41. 542 F.2d at 219.
42. Brennan v. Taft Broadcasting Co., 500 F.2d 212, 217 (5th Cir. 1974) (plan was bona fide or 

“authentic and genuine” because it “truly existed” and paid benefits); see Rogers v. Exxon 
Research&Eng’rCo.,550F.2d834,837 n.2 (3d Cir. 1977) (stipulation that plan was bona fide led 
court to assume pension payments were substantial); Bradley v. Kissinger, 418 F. Supp. 64, 70 
(D.D.C. 1976) (compulsory contributions by employer and annuity payments to participants 
meant plan was bona fide within meaning of statute); cf. Dunlop v. General Tel. Co., 13 Fair 
Empl. Prac. Cas. 1210, 1213 (C.D. Cal. 1976) (citing Taft Broadcasting, the court defined bona 
fide as “authentic and genuine”), appeal docketed sub nom. Usery v. General Tel., No. 76-2371 
(9th Cir. June 25,1976). Contra, Brennan v. Taft Broadcasting Co., 500 F.2d at 218-19 (Tuttle, 
J., dissenting) (bona fide employee benefit plan never existed if required agreement between 
parties was lacking; terms of plan never categorically spelled out and accepted by employee).

43. See Black’S Law Dictionary 223 (rev. 4th ed. 1968) (bona fide defined as “[rjeal, actual, 
genuine, and not feigned”). See generally Kovarsky, Economic, Medical, and Legal Aspects of the 
Age Discrimination Laws in Employment, 27 Vand. L. Rev. 839, 907-08 (1974) (factors relevant 
to determining whether a plan is bona fide include: whether compulsory retirement age is 
specified, whether the plan is established by the employer or a union, whether retirement may be 
postponed, whether retirement is voluntary, and whether the plan provides substantial benefits).

44. 500 F.2d 212 (5th Cir. 1974).
45. Id. at 215; accord, McGovern v. United Air Lines, Inc., Civil No. 75-C-309, at 5 (N.D. DI. 

Oct. 31, 1975) (unpublished opinion) (plan could not be a subterfuge because it substantially 
predated Act).

46. See Zinger v. Blanchette, 549 F.2d 901, 904-05 (3d Cir. 1977),petition for cert, filed, 45 
U.S.L.W. 3692 (U.S. Apr. 7, 1977) (No. 76-1375); McMann v. United Air Lines, Inc., 542 F.2d 
217, 220 (4th Cir. 1976), cert, granted, 97 S. Ct. 1098 (1977) (No. 76-906); Dunlop v. Hawaiian 
Tel. Co., 415 F. Supp. 330,331 (D. Hawaii 1976), appeal docketed sub nom. Usery v. Hawaiian Tel. 
Co., No. 76-2874 (9th Cir. Aug. 26, 1976).

47. 542 F.2d at 220-22.

Courts, however, have construed inconsistently the requirement 
that a plan not be a subterfuge to evade the purposes of the Act. The 
United States Court of Appeals for the Fifth Circuit in Brennan v. Taft 
Broadcasting Co.44 advanced the broadest interpretation of the 
employee benefit plan exception by construing the subterfuge clause 
of section 4(f)(2) to hold that an employee benefit plan established 
before enactment of the ADEA could not be a subterfuge to evade the 
Act.45 Other courts have criticized the superficiality of this 
approach,46 and the McMann court specifically rejected this 
interpretation of the subterfuge language, declaring that the Fifth 
Circuit’s view ignored the other requirements of the section and the 
legislative history and underlying purpose of the ADEA.47 McMann 
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asserted that Taft Broadcasting ignored the actual requirement of the 
statute by incorrectly focusing on whether an employee benefit plan 
was a subterfuge to evade the Act rather than considering whether a 
plan was a subterfuge to evade the purposes of the Act.48 Because the 
Act’s subterfuge provision is drafted in the present tense, it makes the 
exception applicable only to a plan “which is not a subterfuge.”49 The 
Fifth Circuit in Taft Broadcasting ignored the tense of this statutory 
language and concluded that a plan predating the Act “was [not] 
adopted as a subterfuge.”50 Although the Taft Broadcasting court 
found the language of the statute unambiguous and refused to review 
the legislative history,51 both the House and Senate Reports 
accompanying the ADEA noted that the section 4(f)(2) exemption 
applied to “new and existing employee benefit plans, and to both the 
establishment and maintenance of such plans.”52 The McMann court 
stated that this legislative history required that the maintenance of a 
discriminatory plan be considered independently under the exemp
tion and that an employer must demonstrate that a plan is not being 
maintained as a subterfuge to evade the Act.53 Because United had 
failed to present such evidence in McMann, the Fourth Circuit 
concluded that it could not claim exemption under section 4(f)(2).54

48. Id. at 220; see Brennan v. Taft Broadcasting Co., 500 F.2d 212, 215 (5th Cir. 1974) (plan 
effectuated far in advance of ADEA could not be a subterfuge for evasion).

49. Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. §623(f)(2) (1970).
50. 500 F.2d at 215.
51. /d. at 215-17.
52. S. Rep. No. 723, supra note 23, at 4; H.R. Rep. No. 805, supra note 23, at 4, [1967] U.S. 

Code Cong. & Ad. News at 2217 (emphasis added).
53. 542 F.2d at 221.
54. Id. at 222.
55. 415 F. Supp. 330 (D. Hawaii 1976), appeal docketed sub nom. Usery v. Hawaiian Tel. Co., 

No. 76-2874 (9th Cir. Aug. 26, 1976).
56. Id. at 331.
57. Id.

The United States District Court for Hawaii paved the way for the 
McMann conclusion in Dunlop v. Hawaiian Telephone Co.55 The court 
there dispensed with the Taft Broadcasting rationale and determined 
that a plan established before enactment of the ADEA could be a 
subterfuge to evade the purposes of the Act.56 The court considered it 
inconceivable that Congress automatically would allow every plan in 
existence prior to the ADEA to be exempted from the Act, whether or 
not the plan continued to discriminate on the basis of age.57 The 
district court, however, did not presage McMann s definition of 
subterfuge, but concluded instead that the term “subterfuge” must 
have been used in the Act to mean failure to pay substantial 
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benefits.58 After the Fourth Circuit decided McMann, the United 
States Court of Appeals for the Third Circuit adopted Hawaiian 
Telephone's definition of subterfuge in Zinger v. Blanchette,59 in which 
the court distinguished the illegal discharge of an older employee 
without payment of substantial benefits from the legal retirement of 
an older employee with payment of substantial benefits.60

58. Id.
59. 549 F.2d 901 (3d Cir. 1977), petition for cert, filed, 45 U.S.L.W. 3692 (U.S. Apr. 7,1977) 

(No. 76-1375).
60. Id. at 905. Other cases involving the benefit plan exemption have not analyzed it in depth. 

See de Loraine v. MEBA Pension Trust, 499 F.2d 49, 51 n.7 (2d Cir.) (forced early retirement not 
raised in trial court), cert, denied, 419 U.S. 1009 (1974); Hodgson v. American Hardware Mut. Ins. 
Co., 329 F. Supp. 225, 229 (D. Minn. 1971) (plaintiff could not be involuntarily retired because 
not member of plan).

61. 415 F. Supp. at 331, 333; c/. Walker Mfg. Co. v. Industrial Comm’n, 27 Wis. 2d 669, 685, 
135 N.W.2d 307,316 (1965) (subterfuge under Wisconsin age discrimination statute means either 
that benefits paid were insubstantial or that continued payment was unlikely).

62. 415 F. Supp. at 332-33.
63. Id. at 331-32.
64. Id. at 332-33.

The Definition of Subterfuge

Although Hawaiian Telephone, Zinger, and McMann agreed that 
Taft Broadcasting had misinterpreted the subterfuge clause, the 
opinions diverged on the meaning of subterfuge. Because this 
definition is crucial in determining whether the employee benefit plan 
exemption applies, the treatment of the subterfuge language in these 
opinions should be compared.

The district court in Hawaiian Telephone rejected Taft Broad
casting's automatic exemption for plans predating the Act and 
determined that in order for a plan to qualify for the section 4(f)(2) 
exemption, it must pay substantial benefits.61 The court premised this 
conclusion on its belief that the plain or usual meaning of subterfuge 
would render the other words of section 4(f)(2) meaningless.62 The 
court concluded that the section does permit age discrimination in 
discharging employees pursuant to a valid plan as long as the plan is 
not a subterfuge to deny these employees sufficient benefits.63 
Because the telephone company paid substantial benefits to 
involuntarily retired workers, the district court found that the plan 
was not a subterfuge and that the company’s actions were exempt 
from the provisions of the ADE A.64

The Fourth Circuit opinion in McMann criticized the Hawaiian 
Telephone approach for manipulating the statute to fit within an 
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inaccurate reading of Department of Labor regulations interpreting 
the Act.65 The regulation relied on in Hawaiian Telephone merely 
tracks the statutory language and does not justify the conclusion that 
subterfuge must be given the contrived meaning of failure to pay 
substantial benefits: “The Act authorizes involuntary retirement 
irrespective of age provided that such retirement is pursuant to the 
terms of a retirement or pension plan meeting the requirements of 
section 4(f)(2).”66 In his January 1975 report to Congress, the 
Secretary of Labor stated that involuntary retirement before age 
sixty-five is unlawful unless mandatory retirement “is essential to the 
plan’s economic survival or to some other legitimate purpose—i.e., is 
not in the plan for the sole [p]urpose of moving out older workers, 
which purpose has now been made unlawful by the ADEA.”67 
Hawaiian Telephone s interpretation of subterfuge to mean failure to 
pay substantial benefits thus is inconsistent with both the plain 
meaning of the term “subterfuge” and with the interpretation of 
section 4(f)(2) espoused by the Department of Labor.

65. 542 F.2d at 222 n.6;see Dunlop v. Hawaiian Tel. Co., 415 F. Supp. 330, 332 (D. Hawaii 
1976), appeal docketed sub nom. Usery v. Hawaiian Tel. Co., No. 76-2874 (9th Cir. Aug. 26, 
1976).

66. 29 C.F.R. § 860.110(a) (1976). These regulations merit some weight as the con
temporaneous interpretation of a statute by the agency authorized by Congress to enforce the Act. 
Cf. United States v. American Trucking Ass’n, 310 U.S. 534, 538-40, 549 (1940) (deferring to 
contemporaneous construction of motor carriers safety statute by Interstate Commerce 
Commission and Department of Labor). In this instance, however, because, in the view of the 
Hawaiian Telephone court, the regulation’s words are ambiguous and change the customary 
meaning of the words Congress employed, the regulations should not be given the extraordinary 
weight accorded them. See United States v. Dickerson, 310 U.S. 554, 562 (1940) (although 
contradictory or ambiguous legislative materials will not be permitted to control customary 
meaning of words or to overcome rules of syntax or construction, they cannot be deemed 
incompetent or irrelevant).

67. U.S. Dept of Labor, supra note 37, at 17. Although this statement appears to be the only 
comprehensive discussion of involuntary retirement, it should not be given extraordinary weight 
because it is not a contemporaneous interpretation of the statute and appears to contradict the 
spirit of earlier Department of Labor bulletins. See General Elec. v. Gilbert, 429 U.S. 125,141-42 
(1976) (rejecting EEOC’s interpretation of title VII that conflicted with position of agency taken 
six years earlier); Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (although rulings and 
interpretations of Fair Labor Standards Act Administrator do not control judicial decision, they 
constitute body of informed judgment to which courts may resort for guidance); United States v. 
American Trucking Ass’n, 310 U.S. 534, 549 (1940) (interpretations of Wage and Hour Division 
entitled to great weight as contemporaneous construction of statute by body charged with 
enforcing it). The authority of the Secretary of Labor to investigate involuntary retirement, to 
report his findings, and to make legislative recommendations to Congress suggests that this report 
deserves some weight, however. See 29 U.S.C. §624 (1970). But see Zinger v. Blanchette, 549 
F.2d 901, 908 (3d Cir. 1977) (Secretary should propose congressional amendments rather than 
attempt to change ADEA by administrative fiat), petition for cert, filed, 45 U.S.L.W. 3692 (U.S. 
Apr. 7, 1977) (No. 76-1375).
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The Zinger opinion adopted a definition of subterfuge similar to 
that in Hawaiian Telephone.68 Although the Zinger court recognized 
the discriminatory nature of retiring an employee merely for reaching 
a specified age, it nevertheless exempted such a retirement from the 
scope of the ADEA despite that Act’s express prohibition of age 
discrimination.69 The court defined subterfuge as failure to pay 
substantial benefits70 and described the primary purpose of the Act as 
preventing age discrimination only in the hiring and discharging of 
employees.71 The court therefore concluded that only discharge 
without compensation is illegal, as distinguished from retirement with 
benefits.72

68. See 549 F.2d at 904-05; accord, Rogers v. Exxon Research & Eng’r Co., 550 F.2d 834,838 
(3d Cir. 1977) (if plan provides “adequate pension pursuant to a bona fide retirement program,” 
involuntary retirement at age 60 is legal).

69. 549 F.2d at 910. Although recognizing numerous reasons for prohibiting involuntary 
retirement before age 65, even with adequate pension provisions, the Third Circuit preferred to 
await congressional clarification of section 4(f)(2). Id. at 909; see note 92 infra.

70. Id.
71. Id. at 905.
72. Id.
73. See 29 U.S.C. §621(b) (1970).
74. 549 F.2d at 905, 909 n.20.
75. Id. at 907 (administration bill failed to mention term “bona fide”). Compare S. 830, 90th 

Cong., 1st Sess. § 4(f)(2) (1967) (no “bona fide” provision)and H.R. 4221, 90th Cong., 1st Sess. 
§ 4(f)(2) (1967) (same) with Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. 
§623(f)(2) (1970) (containing “bona fide” provision).

76. 542 F.2d at 220. Several previously decided cases would satisfy the subterfuge criterion of 
McMann in their enunciation of rational reasons for the compelled retirement of employees. See, 
e.g., Rogers v. Exxon Research & Eng’r Co., 550 F.2d 834, 837-38 (3d Cir. 1977) (involuntary 
retirement upheld when based on medical reasons); de Loraine v. MEBA Pension Trust, 499 F.2d 
49,51 (2d Cir.) (marine engineer, recalled from retirement during Vietnam war, retired after peak 
had subsided), cert, denied, 419 U.S. 1009 (1974); Thompson v. Chrysler Corp., 406 F. Supp. 
1216,1217 (E.D. Mich. 1976) (retirement for health reasons upheld under narrow construction of 
section 4(f)(2)), decision pending, Nos. 76-1542, 76-1543 (6th Cir., filed Oct. 19,1977); Steiner v. 
National League of Professional Baseball Clubs, 377 F. Supp. 945, 948 (C.D. Cal. 1974) (umpire 
retired because baseball teams considered his performance poor); Stringfellow v. Monsanto Co., 
320 F. Supp. 1175, 1178, 1181 (W.D. Ark. 1970) (reduction in number of necessary workers 
forced selected involuntary retirement of some workers based on evaluation of 18 job criteria).

This interpretation of the subterfuge clause appears too narrow 
given the stated purpose of the ADEA.73 In addition, the Third Circuit 
interpreted the terms “bona fide,” “retirement,” and “not a 
subterfuge” as essentially synonymous.74 In the court’s view, 
Congress changed the original version of the bill to include the phrase 
“bona fide” solely for clarification.75

To avoid interpreting the statute with superfluous language and 
phrases, the Fourth Circuit in McMann narrowly defined subterfuge 
as retirement before age sixty-five pursuant to a bona fide employee 
benefit plan on the sole basis of an arbitrary age cutoff.76 This 
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definition is consistent with McMann's broad interpretation of the 
purpose of the ADE A.77 Any employee benefit plan that retires a 
worker before age sixty-five solely because of age clearly contravenes 
the express purpose of the Act to promote employment of older 
workers.78 The Fourth Circuit therefore concluded that involuntary 
retirement pursuant to section 4(f)(2) legally can occur only if based 
on reasons other than age.79

77. 542 F.2d at 220.
78. See 29 U.S.C. §621(b) (1970).
79. 542 F.2d at 220. Contra, Grossfield v. W.B. Saunders Co., 1 Fair Empl. Prac. Cas. 624, 

625 (S.D.N.Y. 1968) (section 4(f)(2) available even if plan schedules retirement solely on the 
basis of an arbitrary age limit).

80. 542 F.2d at 221; see Age Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. 
§623(f)(2) (1970) (such employee benefit plans shall not excuse failure to hire any individual).

81. See 29 U.S.C. §631 (Supp. V 1975) (only employees between the ages of 40 and 65 are 
covered).

82. 542 F.2d at 220-21.
83. See McGovern v. United Air Lines, Inc., Civ. No. 75-C-309, at 5 (N.D. Ill. Oct. 31, 1975) 

(unpublished opinion) (section 4(f)(2) permits receipt of less than full benefits under plan); Age 
Discrimination in Employment Act of 1967, § 4(f)(2), 29 U.S.C. §623(f)(2) (1970) (“no such 
employee benefit plan shall excuse the failure to hire any individual”).
\The section 4(f)(2) exemption was included in the ADEA so that older workers would not be 
denied employm'&ntUecapse-employers would have to pay more for an older worker’s fringe and 
retirement benefits^oee, e.g., S. Rep No. 723, supra note 23, at 4, 14; HR. Rep.No. 805, supra 
note 23, at 4, |1967| U.S. Code Cong. & Ad. News at 2217; Senate Hearings, supra note 23, at 24, 
27, 29-30, 112, 158-59, 166, 196; House Hearings,suprajaote 19, at 49, 54, 58, 62-64, 66, 448, 
452, 499; 113 CongRec. 34,740, 34,749, 35,056 (1967).Vhe exemption allows employers to pay 
equal amounts for both older and younger workers even if the older workers will receive a lesser 
amount of pension, retirement, or insurance coverage as a result\29 C.F.R. §860.120(a) (1976); 
Senate Hearings, supra at 106-07,157-60, 166,239,241,296-97^%T6,321; House Hearings, supra 
at 14, 91, 480-81; 113 Cong. Rec 31,255, 34,745-47, 34,752 (1967). See generally Note, 
Involuntary Retirement Under the Age Discrimination in Employment Act: The Bona Fide Employee 
Benefit Plan Exception, 5 Fordham Urb. L.J. 509, 512-14 (1977).

84. 29 U.S.C. §623(a)-(e) (1970).

The McMann court buttressed its definition of subterfuge by 
carefully examining the last phrase of section 4(f)(2), which states that 
an employer may not excuse the failure to hire an employee because of 
an employee benefit plan.80 The Fourth Circuit concluded that the 
employment of any individual covered by the Act,81 even someone 
recently retired, may not be denied because of an employee benefit 
plan.82 The employee benefit plan exemption was not intended to 
authorize employers to use cost as a basis for refusing to hire older 
workers; it was designed to enable employees to contribute equal 
amounts for both older and younger workers, even though the older 
workers would receive less pension, retirement, or insurance coverage 
at retirement age.83 Because the ADE A prohibits employment 
discrimination on the basis of age,84 it clearly bans the use of arbitrary 
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age considerations in hiring.85 Thus, neither an employee benefit plan, 
age, nor cost may be used to justify the refusal to hire any individual.

85. The legislative history of the ADEA reflects a desire to cure age discrimination by 
encouraging the hiring of older workers. Senator Javits sounded this theme when he introduced 
the section 4(f)(2) exemption:

The administration bill, which permits involuntary separation under bona fide 
retirement plans meets only part of the problem. It does not provide any flexibility 
in the amount of pension benefits payable to older workers depending on their age 
when hired, and thus may actually encourage employers, faced with the necessity of 
paying greatly increased premiums, to look for excuses not to hire older workers 
when they might have hired them under a law granting them a degree of flexibility 
with respect to such matters. . . . [W]e ought to subordinate the importance of 
adequate pension benefits for older workers in favor of the employment of such 
older workers and not make the equal treatment under pension plans a condition of 
that employment.

Senate Hearings, supra note 23, at 27. This concern is highlighted throughout the legislative 
history. See, e.g., id. at 22, 24-25, 27-30, 47, 107; House Hearings, supra note 19, at 14, 481,499; 
113 Cong. Rec. 31,250-52, 34,740-41, 34,744, 34,747 (1967). Encouraging the hiring of older 
workers, however, was not the only goal of the ADEA; prohibition of discriminatory termination 
also was considered. See Senate Hearings, supra at 18, 37, 47, 96,100,104-07, 112-13, 258-59; 
House Hearings, supra at 45, 179, 452; 113 Cong. Rec. 34,742-43 (1967). The McMann court 
utilized the concern for hiring, expressed in the last phrase of section 4(f)(2), to support its view 
that involuntary retirement based only on age qualifications is illegal under the Act. 542 F.2d at 
220.

86. 542 F.2d at 220.
87. 500 F.2d 212 (5th Cir. 1974).
88. Id. at 218.
89. Id.
90. 549 F.2d 901 (3d Cir. 1977), petition for cert, filed, 45 U.S.L.W. 3692 (U.S. Apr. 7, 1977) 

(No. 76-1375).
91. Id. at 909; cf. Hodgson v. American Hardware Mut. Ins. Co., 329 F. Supp. 225, 229 (D. 

Minn. 1971) (court failed to resolve inconsistency between legality of mandatory retirement 
pursuant to an employee benefit plan and illegality of refusal to hire or rehire pursuant to an 
employee benefit plan).

The McMann decision highlights the absurd result that would 
follow from retiring an employee pursuant to an employee benefit plan 
that terminates employment at an age under sixty-five. That same 
employee could demand to be rehired the next day under the 
provision in section 4(f)(2) forbidding an employer from using the plan 
to discriminate against hiring older workers.86 87 This problem was also 
considered by the Fifth Circuit in Brennan v. Taft Broadcasting Co.,*'1 
but the court there could see no meaningful way to reconcile both the 
literal language of the failure to hire provision and of the subterfuge 
provision of section 4(f)(2).88 The court, therefore, redefined the term 
“any individual” to mean any individual except one who is retired 
under an employee benefit plan.89 The Third Circuit’s opinion in 
Zinger v. Blanchette90 also recognized the logical inconsistency 
between its substantial benefits definition of subterfuge and the 
prohibition against failure to hire any individual because of an 
employee benefit plan.91 Rather than resolving this inconsistency, the
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Zinger court stated its intent to wait for an explicit congressional 
amendment.92 The Fourth Circuit’s conclusion in McMann, on the 
other hand, successfully incorporates every phrase of section 4(f)(2), 
rather than merely interpreting selected phrases within the excep
tion.93

92. 549 F.2d at 909 (statute presents dilemma that involuntary retirement before age 65 is 
inconsistent with the last phrase of section 4(f)(2)). Such legislation currently is before the 
Congress in an amendment that inserts after the final phrase of section 4(f)(2): “and except that 
the involuntary retirement of any employee shall not be required or permitted by . . . any such 
employee benefit plan because of the age of such employee.” H.R. 5383, 95th Cong., 1st Sess. 
§2(a) (1977). The House of Representatives passed H.R. 5383 on September 23, 1977, 123 
Cong Rec. H9984 (daily ed. Sept. 23, 1977), and sent the measure to the Senate, which 
amended and passed the bill on October 19, 1977. 123 Cong. Rec. S17,303 (daily ed. Oct. 19, 
1977); see id. at S17,277 (both House and Senate versions of H.R. 5383 clarify section 4(f)(2) so 
that employee benefit plans can no longer be used to force retirement based on age).

93. Every word or phrase of section 4(f)(2) as enacted should be given meaning when 
interpreting the exemption. McMann v. United Air Lines, Inc., 542 F.2d 217, 220 (4th Cir. 
1976), cert, granted, 97 S. Ct. 1098 (1977) (No. 76-906); see, e.g., Richards v. United States, 369 
U.S. 1,11 (1961) (statutory interpretation by resort to single sentence or phrase is misguided; 
reading of provisions as a whole required); United States v. Manasche, 348 U.S. 528, 538-39 
(1955) (better to give effect to each phrase and word than to emasculate congressional 
language); Montclair v. Ransdell, 107 U.S. 147, 152 (1882) (courts must give effect to words of 
statute, avoiding construction that implies “the legislature was ignorant of the meaning of the 
language it employed”). See also Brief for the National Senior Citizens Law Center as Amicus 
Curiae at 4, de Loraine v. MEBA Pension Trust, 499 F.2d 49 (2d Cir.), cert, denied, 419 U.S. 
1009 (1974) (criticizing Secretary of Labor’s amicus brief in Taft Broadcasting for suggesting 
that Act permits mandatory retirement before age 65).

94. See Brennan v. Taft Broadcasting Co., 500 F.2d 212, 215 (5th Cir. 1974).
95. See Zinger v. Blanchette, 549 F.2d 901, 904-05 (3d Cir. 1977), petition for cert, filed, 45 

U.S.L.W. 3692 (U.S. Apr. 7,1977) (No. 76-1375); Dunlop v. Hawaiian Tel. Co., 415 F. Supp. 330, 
331, 333 (D. Hawaii 1976), appeal docketed sub nom. Usery v. Hawaiian Tel. Co., No. 76-2874 
(9th Cir. Aug. 26, 1976).

96. See 29 C.F.R. §860.110(b) (1976).
97. 542 F.2d at 219 n.l.

The Fourth Circuit’s narrow subterfuge definition resolves a second 
inconsistency that may arise under a broader interpretation of 
subterfuge. If one adopts either the preexisting plan interpretation94 
or the substantial benefits interpretation, 95 the crucial distinction 
between sanctioning or condemning age discrimination in employ
ment becomes whether an employee chose to participate in an 
employee benefit plan.96 McMann questioned the desirability of 
elevating the decision to participate to the level of voluntary waiver of 
rights guaranteed under the ADE A.97 In the court’s view, McMann’s 
decision to join United’s employee benefit plan, which provided 
lucrative benefits and was funded in part by employer contributions 
that he would not otherwise receive, was not the type of voluntary 
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action that should result in a waiver of statutory protection.98 
Moreover, the Fourth Circuit doubted that Congress intended to 
enable employees, either as individuals or through collective 
bargaining, to relinquish rights granted by the Act.99 Only under the 
McMann interpretation are both participants and. nonparticipants 
protected against age discrimination in retirement.

98. Id.-, cf. Kasume Nakashima v. Acheson, 98 F. Supp. 11,12 (S.D. Cal. 1951) (United States 
citizen voting in Japan after World War II did not waive citizenship rights because compelled by 
occupation forces); Akio Kuwahara v. Acheson, 96 F. Supp. 38, 42-43 (S.D. Cal. 1951) (same); 
Brief for the National Senior Citizens Law Center as Amicus Curaie at 3, de Loraine v. MEBA 
Pension Trust, 499 F.2d 49 (2d Cir.), cert, denied, 419 U.S. 1009 (1974) (early retirement 
provisions present option—not mandate—for employees to retire before statutory retirement age 
of 65). This conclusion apparently rested on the theory that the waiver of a right suggests an 
intentional action instead of a subtle consequence of participating in an employee benefit plan. 
See id.;cf. Brookhart v. Janis, 384 U.S. 1, 4 (1966) (waiver of constitutional right requires clearly 
established intent to relinquish or abandon); Johnson v. Zerbst, 204 U.S. 458, 464-65 (1938) 
(waiver must be intelligent and competent; intent to abandon known right or privilege is essential); 
Northern Assurance Co. v. Grand View Building Ass’n, 183 U.S. 308,361 (1902) (contract waiver 
in insurance agreement may be made only by one who knows of surrounding circumstances and 
intends to dispense with right).

99. 542 F.2d at219n.l.
100. See 29 U.S.C. §621(b) (1970).
101. McMann v. United Air Lines, Inc., 542 F.2d217,220,222 (4th Cir. 1976), cert, granted,

S. Ct. 1098 (1977) (No. 76-906).

The Fourth Circuit’s decision, however, leaves unresolved whether 
there is any rationale under section 4(f)(2) justifying involuntary 
retirement before age sixty-five, or whether McMann forecloses all 
involuntary retirement pursuant to an employee benefit plan. One 
means of promoting the goals of the ADEA100 would be to interpret 
section 4(f)(2) as allowing employers to provide fewer benefits with 
equal contributions for older workers and not as addressing the 
problem of involuntary retirement.

The Supreme Court this Term will review the Fourth Circuit’s 
conclusion in McMann that the ADEA prohibits involuntary 
retirement of an employee covered by the Act when retirement 
occurred only because of a retiree’s membership in an employee 
benefit plan mandating retirement before age sixty-five.101 The Fourth 
Circuit’s narrow interpretation of section 4(f)(2) gives careful and 
logical meaning to every element of the exception; if the McMann 
definition of subterfuge is affirmed, involuntary retirement pursuant 
to section 4(f)(2) can occur only if there are rational reasons for such 
retirement. Arbitrary age limits no longer will suffice as a legal 
excuse.
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Conclusion

Congress enacted the ADEA to prohibit arbitrary age discrimina
tion in the employment of workers between the ages of forty and sixty- 
five.102 Section 4(f)(2) of the Act provides an exemption for a bona fide 
employee benefit plan that is not a subterfuge to evade the purposes 
of the Act.103 After thoroughly analyzing this exemption, the Fourth 
Circuit in McMann v. United Air Lines held that the exception could 
apply only when involuntary retirement before the age of sixty-five 
pursuant to an employee benefit plan was justified by a purpose other 
than arbitrary age discrimination.104 For individual employers to 
select arbitrarily an age below sixty-five and retire employees still 
covered by the ADEA obviously contravenes Congress’ intentions.105

102. 29U.S.C. §§621(b), 631 (1970&Supp.V 1975^The maximum age was selected because 
it was considered to be a universally accepted retirement age and because at age 65 full Social 
Security benefits and benefits under many private pension systems become available See Senate 
Hearings, supra note 23, at 47-48; House Hearings, supra note 19, at 143-44; 113 CONG. Rec. 
34,749-50 (1967). Congress presently is considering legislation to raise the maximum age limit for 
ADEA protection from 65 to 70. H.R. 5383,95th Cong., 1st Sess. § 2(a) (1977); see note 92 supra.

103. Age Discrimination in Employment Act of 1967, §4(f)(2), 29 U.S.C. §623(f)(2) (1970).
104. 542 F.2d at 220, 222.
105. Id.; see 29 U.S.C. §621(b) (1970); Senate Hearings, supra note 23, at 22, 37.
106. See, e.g., Zinger v. Blanchette, 549 F.2d 901, 909 (3d Cir. 1977); House Hearings, supra 

note 19, at 448; National Industrial Conference Board, Corporate Retirement: Policies 
and Practices 5-11 (1964); U.S. Department of Commerce, Bureau of Census, Statistical 
Abstract of the United States 303 (97th ed. 1976); Abramson, Compulsory Retirement, The 
Constitution and the Murgia Case, 42 Mo. L. Rev. 25, 25 (1977).

107. See, e.g., Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 323-24 (1976) 
(Marshall, J., dissenting); Senate Hearings, supra note 23, at 21; 113 Cong. Rec. 31,256-57, 
34,742, 34,745, 34,747 (1967); R. Atchley. The Sociology of Retirement 88, 121 (1975); 
Abramson, supra note 106, at 52; McDougal, Lasswell, & Chen, The Human Rights of the Aged: An 
Application of the General Norm of Nondiscrimination, 28 U. Fla.L. Rev.639,641-43 (1976); Note, 
Age Discrimination in Employment, 50 N.Y.U.L. Rev. 924, 924-25 (1975); Note, supra note 34, at 
385-86.

McMann was the first decision to close the statutory loophole that 
enabled employers to utilize the section 4(f)(2) exemption to retire 
forcibly older workers pursuant to an employee benefit plan, 
regardless of whether the plan contributed to age discrimination in 
employment. Consideration of the policy surrounding involuntary 
retirement, especially before the age of sixty-five, buttresses the 
McMann court’s decision. Medical advances have extended the lives 
of United States citizens,106 but unfortunately these extra years too 
frequently are accompanied by the psychological, medical, and 
economic trauma of involuntary retirement.107 Various justifications 
have been advanced to support mandatory retirement at a specified 
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age below sixty-five: older workers must be shunted aside to provide 
job opportunities for the young;108 older workers inevitably are 
plagued by physical disabilities, psychological inflexibility, decreased 
learning ability, and reduced mobility;109 and the increased costs of 
training, fringe benefits, and pensions are not recouped by the skills 
and experience that older workers bring to their jobs.110 In reality, 
involuntary retirement based on arbitrary age considerations leads to 
a loss of experienced manpower,111 unemployment disguised as 
“retirement,”112 and discrimination that is no more tolerable than 
discrimination based on race, color, creed, or sex.113 These 
considerations, as well as the legal arguments presented in McMann, 
persuasively argue in favor of a Supreme Court decision holding that 
arbitrary forced retirement below age sixty-five cannot be justified by 
the employee benefit exemption and is proscribed by the ADE A.

108. See, e.g., Senate Hearings, supra note 23, at 103; Larkin, Constitutional Attacks on 
Mandatory Retirement: A Reconsideration, 23 U.C.L.A. L. Rev. 549, 554 & n.30, 569 & n.104 
(1976); McDougal, Lasswell, & Chen, supra note 107, at 642-43; Note, Age Discrimination in 
Employment, 50 N.Y.U.L. Rev. 924, 938 (1975).

109. See, e.g., 29 U.S.C. § 621 (a)(2) (1970); Senate Hearings, supra note 23, at 23, 38, 52, 85- 
87, 146; House Hearings, supra note 19, at 7, 45, 154, 449; 113 CONG. Rec. 34,746 (1967); 
Kovarsky, supra note 43, at 844-46; Larkin, supra note 108, at 552 & nn.22-23; Note, supra note 
108, at 938; Note supra note 34, at 394-408.

110. See, e.g., Senate Hearings, supra note 23, at 112,146; Note, supra note 34, at 399,402-08. 
But see Senate Hearings, supra at 34; 113 Cong. Rec. 34,742-43 (1967).

111. Senate Hearings, supra note 23, at 64; 113 Cong Rec. 34,749 (1967).
112. Senate Hearings, supra note 23, at 148-49; Housing Hearings, supra note 19, at 48.
113. Cf. Abramson, supra note 106, at 52 (society packages people by age, skin color, or 

religion).

Pamela Perry Mitchell





CORRESPONDENCE
With this issue, the Georgetown Law Journal begins publication of a 

correspondence section containing responses from the legal community 
to articles appearing in the Journal. By presenting a forum for 
discussion, this section will provide readers of the Journal with an 
additional perspective on significant legal issues. We encourage readers 
to submit their letters to the Editors, The Georgetown Law Journal, 600 
New Jersey Avenue, N.W., Washington, D.C. 20001.

To the Editors:

Your recent student comment, Conflicts of Interest and the Former 
Government Attorney,1 treats issues currently of widespread interest 
both to attorneys and laypeople. A substantial part of the comment 
concerns Canon 92 and DR 9-101(B)3 of the Code of Professional 
Responsibility. Canon 9 commands lawyers to “avoid even the 
appearance of professional impropriety,” and DR 9-101 (B) bars a 
lawyer from accepting “private employment in a matter in which he 
had substantial responsibility while he was a public employee.”

1. 65 Geo. L.J. 1025 (1977).
2. ABA Canons of Professional Ethics No. 9.
3. ABA Code of Professional Responsibility DR 9-101(B).
4. See General Motors Corp. v. City of New York, 501 F.2d 639 (2d Cir. 1974).
5. Id. at 641-42.
6. Id. at 652.

The best known judicial opinion interpreting this disciplinary rule 
did not involve a conflict of interest as that term is normally employed 
by lawyers.4 George Reycraft, Esquire, had worked at the Antitrust 
Division of the Department of Justice on a government case charging 
General Motors with monopolization of buses. He was subsequently 
retained by the city of New York to sue General Motors for treble 
damages arising out of its alleged monopolization of buses.5 Thus, 
Reycraft had not switched sides; he still represented the side 
contending that General Motors had violated the Sherman Act. 
Nevertheless, the Second Circuit panel held that he violated the 
disciplinary rule because he had accepted private employment in a 
matter for which he had “substantial responsibility” while he was 
employed in the Antitrust Division.6 The court reasoned that the 
public might think that Reycraft had participated in bringing the 
Government’s case against General Motors in the expectation that he

191
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would later make money from acting as counsel in a treble damage suit 
against the defendant whom he had helped to sue while in the 
government.7

7. Id.
8. ABA Code of Professional Responsibility DR 5-105(D).
9. Id.
10. ABA Committee on Professional Ethics, Formal Opinion 342, 62 A.B.A.J. 517, 521 

(1976).
11. Id.
12. 370 F. Supp. 581 (E.D.N.Y. 1973).
13. Id. at 583.

We can live with the Second Circuit’s opinion. However, if another 
disciplinary rule, DR 5-105(D),8 is grafted on to it, the General Motors 
opinion, in my judgment, will have gone too far in condemning a type 
of legal conduct that frequently is incorrectly labelled a conflict of 
interest. DR 5-105(D) provides:

If a lawyer is required to decline employment or to withdraw 
from employment under a Disciplinary Rule, no partner, or 
associate, or any other lawyer affiliated with him or his firm, 
may accept or continue such employment.9

The American Bar Association in Formal Opinion 34210 has taken 
steps to soften the harsh impact of General Motors and similar 
opinions. Formal Opinion 342 held that the entire firm need not be 
disqualified

[wjhenever the government agency is satisfied that the 
screening measures will effectively isolate the individual 
lawyer from participating in the particular matter and 
sharing in the fees attributable to it, and that there is no 
appearance of significant impropriety affecting the interests 
of the government.11

I find myself in substantial agreement with Judge Weinstein in a 
case cited but not quoted in the comment, Silver Chrysler Plymouth, 
Inc. v. Chrysler Motors Corp.12 He wrote:

The Canons may not be used to engross legal talent or to 
obtain the advantages of an implied restrictive covenant 
that would be of doubtful validity in any other employment 
situation.13
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Judge Weinstein also pointed out that the ethical rules requiring total 
disqualification of a law firm simply because one lawyer employed in 
the firm has a conflict were adopted decades ago when law firms were 
very small.14

14. Id. at 589.
15. Comment, Conflicts of Interest and the Former Government Attorney, 65 Geo. L. J. 1025, 

1055 (1977).

♦Professor of Law, Georgetown University Law Center; Director, Institute for Public Interest 
Representation (INSPIRE); Special Counsel, Senate Ethics Committee for investigation into 
alleged Korean influence payments; A.B. 1935, Harvard University; LL.B. 1938, Yale Law 
School.

Too strict an application of some of the rules against so-called 
conflicts of interest can, in my judgment, wreak havoc with 
government efforts to recruit good young lawyers. Fear that they will 
be hindered from entering private practice with large firms if they rise 
too high and hence work on several important matters in their 
government jobs may make some able recent law graduates unwilling 
to take the risk of government employment. Were Washington law 
practiced by sole practitioners or small firms the situation would not 
be serious, but today each of many Washington law firms employs 50, 
100, or more lawyers. By imposing standards that are too strict, 
employment opportunities for bright young lawyers will narrow and 
government service will become less attractive.

While I respect the views in the comment, the final injunction that 
all will be well if each former government lawyer observes “high 
ethical standards by disqualifying himself from or refusing to take a 
case”15 leaves me unimpressed, and it will leave many former 
government employees out in the cold. It is not their ethical standards 
that is the problem; rather, the problem is the senior partner’s 
unwillingness to risk employing former government attorneys if it 
means a hassle over ethics.

Moreover, I am always skeptical about condemning conduct, as 
does Canon 9, because of appearances rather than substance. There 
is enough actual impropriety in lawyers’ conduct today that should 
occupy the attention of Disciplinary Boards without having to give top 
priority to appearances.

Victor H. Kramer*





To the Editors:

Former government attorneys will find the student comment, 
Conflicts of Interest and the Former Government Attorney,1 to be a 
useful analysis of the limitations that apply to representation after 
leaving government employment and other related prohibitions found 
in the federal criminal statutes and in the ethical standards of the bar.

1. 65 Geo. L.J. 1025 (1977).
2. 18 U.S.C. §207(a) (1970).
3. Id. §207(b). Violation of the statute may subject the violator to a fine of up to $10,000 or 

imprisonment for up to two years, or both. Id.
4. 65 Geo L.J. at 1030-31.

I would like to comment on one aspect of the article. A former 
federal government employee is subject to 18 U.S.C. §207, a criminal 
statute that establishes (1) a lifetime bar that prohibits him from ever 
acting as an agent or attorney for anyone other than the United States 
in connection with a particular matter involving specific parties and in 
which the United States is a party or has “a direct and substantial 
interest” and “in which he participated personally and substantially” 
while a federal employee,2 and (2) a one-year bar that prohibits him 
from appearing before any court or department or agency of the 
government within one year after leaving government employment as 
agent or attorney for anyone other than the United States in 
connection with a particular matter involving specific parties in which 
the United States is a party or is “directly and substantially 
interested” and “which was under his official responsibility” as a 
government employee during the year prior to the termination of 
“such responsibility.”3

The author comments that the lifetime bar is “adequate to prevent 
improper representation,” but that the one-year bar should be 
changed to at least two or three years.4 I believe that both provisions 
are seriously inadequate in many respects, based upon my experi
ence during the last several years as General Counsel of the 
Department of Housing and Urban Development. The loose 
terminology of the statute leads to numerous problems. Further, the 
use of a general criminal statute to govern the scope of permissible 
representation by former government attorneys and former govern
ment employees generally is an ineffective method of dealing with a 
complex subject. Except in the most flagrant cases, the Department 
of Justice will almost always decline to prosecute a former 
government employee under section 207. The reason is that the 
inadequacies of the statute almost always give rise to possible 
defenses that would make conviction difficult.

195
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These same inadequacies, and the consequent lack of prosecutions, 
result in the widespread disregard of the lifetime and one-year bars of 
the statute.

The principal inadequacies of the statute, in brief, are the following:
1. Particular Matter. Both the lifetime bar and the one-year bar 

apply to a “proceeding, application, request for a ruling or other 
determination, contract, claim, controversy, charge, accusation, 
arrest, or other particular matter involving a specific party or 
parties.”5 The basic deficiency here is that only in the most flagrant 
cases is this element clearly met. In many more cases that probably 
should fall within the prohibitions of the statute, it is unclear whether 
the particular matter as to which the former government employee 
subsequently serves as agent or attorney is the same “proceeding, 
application, request for a ruling or other determination, contract, 
claim, controversy, charge, accusation, arrest, or other particular 
matter” that he worked on personally and substantially while a 
government employee (lifetime bar) or that was under his official 
responsibility during the last year of his government employment 
(one-year bar). Most dealings between the federal government and 
other parties are not static, nor are they confined to a particular 
proceeding, application, contract, claim, controversy, or accusation. 
Most matters continually change and evolve. Some eventually 
terminate, others are intended to continue for decades or in 
perpetuity. At what point does the “particular matter” cease and a 
new particular matter arise as to which the former government 
employee is not subject to the prohibitions of the statute? It would not 
be difficult for an agency to determine whether it should permit a 
former employee to undertake a proposed representation. Adminis
tration of a general criminal statute, however, does not lend itself to 
this approach.

2. Pending Matters. The question whether a particular matter had 
come before an agency prior to the departure of a former employee of 
the agency often arises with respect to both the lifetime bar and the 
one-year bar, but is more significant with respect to the latter. 
Particular matters (however defined) often are informally discussed 
with a government agency before they are raised formally in written 
correspondence or otherwise. Very often, particular matters are 
before an agency without any direct communication from private 
parties. Employees of the agency on their own initiative raise and 
consider particular matters they identify in their work or that come to 
their attention in newspaper articles or otherwise. It is normally 

5. 18 U.S.C. §207(a), (b) (1970).
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difficult to find documents in an agency’s records that establish the 
date when a particular matter was first before an agency.

3. Official Responsibility. It is often unclear whether the one-year 
bar applies to a former government employee, because the function of 
the employee with respect to the particular matter makes it unclear 
whether the matter was “under his official responsibility.”6 The 
official responsibilities of government employees are normally defined 
in statutes, regulations, and published delegations. Very often, the 
primary responsibility is given to one office to handle a certain type of 
matter, and a variety of other offices are given some lesser 
responsibilities. Many matters are handled primarily by federal 
employees in field offices throughout the nation, but lesser 
responsibilities are also delegated to various officials in Washington 
or regional offices with respect to such matters. Government 
attorneys in particular often have a degree of autonomy and are given 
an advisory role that casts doubt as to whether particular matters are 
under their “official responsibility.” The issue is complicated further 
by the fact that government employees are often supervised and 
directed by officials other than those to whom they report. In these 
various situations, when officials leave the government who have had 
some responsibility, but not the primary responsibility, for the 
handling of matters, it becomes unclear whether they have had such 
matters under their “official responsibility” within the meaning of 
section 207(b).

6. Id. § 207(b).
7. Id. §207(a), (b).
8. Id. §207(b).

While I am not undertaking to discuss the subject of law firm 
disqualification, I direct the reader’s attention to the important 
bearing that the ambiguities in the statute have on that subject, 
particularly the ambiguities in the one-year bar.

4. Acting as Agent or Attorney. It is often unclear whether a former 
government employee is acting “as agent or attorney for anyone” 
within the meaning of the statute7 when the former government 
employee becomes a full-time employee of a corporation, forms his 
own corporation, or enters a joint venture or similar arrangement as a 
principal. This problem of interpretation is more significant in the 
case of the lifetime bar. Unlike the one-year bar that prohibits 
representation as an agent or attorney “before any court or 
department or agency of the Government,”8 the lifetime bar contains 
no such limitation and instead prohibits any conduct that constitutes 
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acting “as agent or attorney for anyone.”9 The lifetime bar, there
fore, apparently prohibits representation of anyone before state and 
local governments and representation in dealing with private parties, 
provided the other elements of a violation are met. It may even 
prevent an attorney from giving his own employer legal advice, absent 
any communication with other parties, because such conduct might 
constitute acting “as attorney” within the meaning of the statute. A 
memorandum issued January 28, 1963, by then Attorney General 
Robert F. Kennedy states that such work by a nonattomey for his 
employer is not prohibited,10 but it does not necessarily follow that the 
same would be the case with respect to an attorney, because the 
nonattomey is not acting as an agent whereas an attorney doing in
house work might be acting as an attorney. Of course, the mere 
existence of the Kennedy memorandum would probably make the 
prosecution of an attorney in such a case impossible. This again points 
up the basic difficulty of governing a matter as complex as the scope 
of permissible postemployment activity of government employees 
with the blunt tool of a general criminal statute.

9. Id. §207(a).
10. Memorandum of Attorney General Regarding Conflict of Interest Provisions of Public 

Law 87-849 (Jan. 28, 1963), reprinted in 18 U.S.C. §201, at 4171 (1970) [hereinafter cited as 
Mem. Att’y Gen.] The memorandum states that neither the lifetime bar nor the one-year bar

precludes post-employment activities which may fairly be characterized as no 
more than aiding or assisting another. An individual who has left an agency to 
accept private employment may, for example, immediately perform technical work 
in his company’s plant in relation to a contract for which he had official 
responsibility—or, for that matter, in relation to one he helped the agency 
negotiate. On the other hand, he is forbidden for a year, in the first case, to appear 
personally before the agency as the agent or attorney of his company in connection 
with a dispute over the terms of the contract. And he may at no time appear 
personally before the agency or otherwise act as agent or attorney for his company 
in such dispute if he helped negotiate the contract.

Id. (footnote omitted).
11. 18 U.S.C. §207(a) (1970).

5. Personal and Substantial Participation. The lifetime bar is 
triggered by participation of the former government employee in the 
particular matter “personally and substantially as an officer or 
employee, through decision, approval, disapproval, recommendation, 
the rendering of advice, investigation, or otherwise.”11 Many 
government attorneys and employees, particularly those holding 
higher positions, have some contact with dozens or even hundreds of 
particular matters in a typical day. Absent documentary evidence, 
there is often no way of determining what involvement a former 
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government employee had with respect to a particular matter and 
whether the involvement was substantial. Here again, a criminal 
statute is not well suited to protect the public interest. An informed 
judgment by the agency coupled with a disclosure requirement 
imposed on the former government attorney or employee, as 
discussed below, would provide a more effective approach.

Apart from the above ambiguities in the statute, two areas of 
activity not covered by the statute probably should be made subject 
to some restrictions. First, the statute has no application to general 
policy and rulemaking work. Yet postgovemment employment that is 
closely related to such general policy work can raise the same 
concerns regarding appearances, use of inside information, and 
influence on conduct while a government employee. Second, section 
207 has no application to activity other than “as agent or attorney.” Is 
it appropriate, to take the example stated in the Kennedy mem
orandum,12 for a government employee to leave government and 
immediately be employed by a company to assist in performing a 
contract that he had helped the agency negotiate with the company 
prior to his resignation from the agency?

12. See Mem. Att’y Gen., supra note 10.

‘Partner, Dechert, Price & Rhoads, Washington, D.C.; Deputy General Counsel, Department of 
Housing and Urban Development, 1973-74; General Counsel, Department of Housing and 
Urban Development, 1974-77; A.B. 1963, Harvard College; J.D. 1966, Harvard Law School; 
1967 Doherty Fellow in Chile.

I believe that the most practical way to institute effective 
limitations on the activity of former government employees would be 
to have each agency issue detailed regulations geared to its own 
peculiar programs, which would clarify the scope of a one- or two-year 
bar and a lifetime bar. These regulations could be coupled with 
disclosure requirements on former employees and civil penalties or 
other sanctions (for which legislation is needed) that would be more 
workable and flexible than the doomsday sanction of a criminal 
prosecution.

In the interim, most government agencies could bring about far 
greater compliance with 18 U.S.C. § 207 by their former employees if 
they would require former employees to notify them in advance of 
undertaking to represent clients in matters related to their former 
work for the agency.

Robert Raymond Elliott*
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GET LOST!
When you’re looking for quick 
answers from the Government, 
When your client needs to know 
more about his opponent or 
competitor, When your client’s 
group needs to See what the FBI 
or CIA have on file about them, 
When the cause of that accident 
is locked in a federal agency file 
somewhere out of reach...

A Federal Agency will tell 
you: GET LOST—But get

FEDERAL INFORMATION 
DISCLOSURE instead!
(by James T. O'Reilly)

For the first time, in one comprehensive and reliable 
sourcebook, a complete guide to getting informa
tion out of the government's files and protecting 
your client’s right to keep his file information safe 
from competitors! The costs of trade secret protec
tion don't matter if your client’s secrets are being 
given away; the costs of a piece of information not 
available to you before trial may be more than you 
think. In one clearly-written, comprehensive and 
readable text, you'll find the solutions to getting, 
using and even protecting information under the 
Freedom of Information Act, the Privacy Act, and 
the new Government in the Sunshine Act. As law
yers participate more in federal decision-making 
and as your clients come to realize their need for 
government information without long delays and 
without getting lost in the maze—Federal Informa
tion Disclosure is a book for today's attorney.

Some topics:
* Getting Into closed meetings that decide your 

client's financial future, inside the federal agency.
* Getting access to the FBI's file on your client ..
* Protecting your client's trade secrets from 

dissemination by federal agencies.. .
* Finding out competitors' plans and future 

movements. . .
* The Freedom of Information,Act
* The Privacy Act
* Government in the Sunshine
* Other Federal Disclosure and Secrecy Laws

ABOUT THE AUTHOR
JAMES T O'REILLY is Counsel for Food, Drug 4 Product Safety 
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business impact of the Freedom of Information Act. A graduate of 
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NOTE

The United States Courts of Appeals:
1976-1977 Term Criminal Law and Procedure 

FOREWORD: BREWER V. WILLIAMS—A HARD LOOK
at a Discomfiting Record

By Yale Kamisar


