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FOREWORD: BREWER V. WILLIAMS—A 
HARD LOOK AT A DISCOMFITING RECORD*

*This article turned out to be entirely different'from the one that I had planned to write. I was 
about halfway through the article I originally intended to write, one appraising the various 
opinions in Brewer v. Williams, 430 U.S. 387 (1977), in light of Massiah v. United States, 377 
U.S. 201 (1964), Miranda v. Arizona, 384 U.S. 436 (1966), and Michigan v. Mosley, 423 U.S. 96 
(197 5), when I dipped into the record to clarify one point. I never got back out. I found the record 
contradictory, bewildering, and at times nothing less than flabbergasting. This article is the 
result. It more or less “wrote itself,” but any mistakes are mine.

The writing of this article was greatly aided by the excellent Supreme Court brief written by 
respondent Williams’ court appointed counsel, Professor Robert D. Bartels of the University of 
Iowa College of Law. It should be emphasized that Professor Bartels did not try the case. He did 
not enter the picture until Williams sought federal habeas corpus relief.

♦“Professor of Law, University of Michigan; A.B. 1950, New York University; LL.B. 1954, 
Columbia University.

1. F. Royal & S. Schutt, Gentle Art of Interviewing and Interrogation 61-62 (1976).
2. Brief for Petitioner, Joint App. at 75, Brewer v. Williams, 430 U.S. 387 (1977).

Yale Kamisar**

Resistance to the disclosure of [incriminating] information is 
considerably increased ... if something is not done to 
establish a friendly and trusting attitude on the part of the 
subject. Once rapport is established, you have begun the 
“yes” attitude. The following devices are recommended: 
... Establish confidence and friendliness by talking for a 
period about everyday subjects. In other words, have a 
“friendly visit.”

—The Gentle Art of Inter
viewing and Interrogation1

I told [Mr. Williams his rights]. I further added [that] you 
and I both know that you are represented by counsel here 
[in Davenport and] in Des Moines. . . .

I then further advised him that I wanted him to be sure to 
remember what I had just told him because it was a long 
ride back to Des Moines and he and I would be visiting.

—Captain Learning, chief 
of detectives, Des Moines 
Police Department2

In recent decades, few matters have split the Supreme Court, 
troubled the legal profession, and agitated the public as much as the 
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police interrogation-confession cases. The recent case of Brewer v. 
Williams3 is as provocative as any, because the Supreme Court there 
reversed the defendant’s conviction for the “savage murder of a small 
child” even though no Justice denied his guilt,4 he was warned of his 
rights no fewer than five times,5 and any “interrogation” that might 
have occurred seemed quite mild.6

3. 430 U.S. 387 (1977). Although Williams raises questions that will long be debated, one 
issue has already been resolved. Chief Justice Burger doubted that a successful retrial of 
Williams “is realistically possible.” Id. at 416 n.l (Burger, C.J., dissenting). On the other hand, 
Justice Marshall “doubted very much that there is any chance a dangerous criminal will be 
loosed on the streets, the bloodcurdling cries of the dissents notwithstanding.” Id. at 408-09 
(Marshall, J., concurring). Williams has since been retried and reconvicted of first-degree 
murder. Des Moines Register, July 16, 1977, §A, at 1, col. 1. He was resentenced to life 
imprisonment. Id., Aug. 20, 1977, §B, at 12, col. 4. In a ruling prior to Williams’ second trial, 
the court held that evidence of the discovery of the girl’s body was admissible because of the 
likelihood that the body would have been discovered even without Williams’ statements. Y. 
Kamisar. W. LaFave & J. Israel, Modern Criminal Procedure 170 (Supp. 1977).

4. Brewer v. Williams, 430 U.S. 387, 416 (1977) (Burger, C.J., dissenting). Williams never 
confessed to the sexual molestation or slaying of the child. Des Moines Register, July 6, 1977, 
§ A, at 4, col. 1. At his second trial the defense admitted that Williams had carried the body out 
of the YMCA building and had disposed of it but contended that the child had been sexually 
assaulted and killed by someone else before being placed in Williams’ room in the YMCA. Id., 
§A, at 1, col. 3. The defense claimed that because Williams was an escapee from a mental 
institution and had previously molested children, he panicked when he found the body in his 
room and decided to get rid of it immediately, hoping not to be implicated. Id., July 10, 1977, 
§A, at 2, col. 1.

Because discovery rules had been liberalized since the first trial, defense lawyers received all 
investigative reports on the murder, some of which indicated that the police had considered the 
possibility that the rapist-killer was sterile because the medical examiner who performed the 
autopsy found semen, but no sperm, in the girl’s body. Id., July 14, 1977, § A, at 3, col. 1. These 
police reports had not been available to the defense at the first trial. Id. The defense maintained 
that Williams was not sterile and that the child’s killer had been, but medical experts disagreed 
sharply over whether the frozen state of the little girl’s body would have preserved any sperm 
present in the body at the time of the murder. Id., July 12, 1977, §A, at 4, col. 5-6.

Although never mentioning his name at the trial (perhaps because the defense could 
produce no evidence that he was sterile), id., July 9, 1977, §A, at 3, col. 3, the defense raised 
questions concerning the possibility that the killer might have been Albert Bowers, a former 
janitor of the building assigned to clean the YMCA washrooms on the day the child apparently 
was abducted from a washroom. Bowers was killed in a car accident some three years after the 
first trial and six years before the second. Id., July 6, 1977, § A, at 11, col. 3. According to the 
defense, Bowers had a history of sexual molestations.

5. Brewer v. Williams, 430 U.S. 384, 416 (1977) (Burger, C.J., dissenting).
6. See text accompanying notes 41-42 infra.
7. 430 U.S. at 390.
8. Brief for Petitioner at 4, Brewer v. Williams, 430 U.S. 387 (1977).

On Christmas Eve, 1968, a ten-year-old girl, Pamela Powers, 
disappeared while with her family at the Des Moines, Iowa, YMCA.7 It 
later turned out, as feared, that she had been raped and murdered.8 
Suspicion soon focused on defendant Williams, an escapee from a 
mental institution and a deeply religious person or, to put it more 
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aptly, “a young man with quixotic religious convictions.”9 A warrant 
was issued for his arrest on a charge of “child-stealing.”10 Williams, 
who had fled the state, telephoned a Des Moines lawyer named 
McKnight and on the attorney’s advice surrendered himself to the 
Davenport, Iowa, police.

9. 430 U.S. at 412 (Powell, J., concurring).
10. Brief for Petitioner, Joint App. at 24-25.
11. Id. at 25, 37-38, 53, 60, 97.
12. See id. at 42 (Lieutenant Ackerman testifying that Williams was warned of his rights when 

arrested); id. at 45 (Lieutenant Ackerman testifying that Williams conferred with Kelly, his 
Davenport lawyer); id. at 47 (Williams testifying that McKnight told him over the phone not to 
answer any questions until he was in McKnight’s presence); id. at 49-51 (Williams testifying that 
he was advised of his rights by Lieutenant Ackerman and Judge Metcalf and that he conferred 
with Kelly on several occasions); id. at 52 (Williams testifying that Kelly advised him to do his 
talking when he got to his lawyer in Des Moines); id. at 75 (Captain Learning testifying that he 
advised Williams of his rights).

13. Id. at 50.
14. Id. at 44, 73.
15. Id. at 75 (testimony of Captain Learning).
16. Id. at 76 (testimony of Captain Learning).
17. Id. at 58, 61 (emphasis added) (testimony of Captain Learning); see id. at 60, 65 (same).

Two Des Moines detectives—Captain Learning, chief of detectives 
and a nineteen-year veteran of the Des Moines Police Department, 
and Detective Nelson, a member of the homicide squad and a fifteen- 
year veteran of the force—arranged to drive the 160 miles to 
Davenport, pick up Williams, and return him directly to Des Moines.11 
Before being driven back to Des Moines, Williams was advised of his 
right to remain silent many times: by a Davenport police officer, 
Lieutenant Ackerman; by the Davenport judge who arraigned him on 
the child-stealing warrant; by McKnight; by Captain Learning himself; 
and by a local Davenport attorney named Kelly.12 Williams also 
asserted his rights many times: he requested and was granted a 
“private audience” with the Davenport judge;13 after his first meeting 
with his Davenport lawyer, the lawyer informed the Davenport police 
that his client did not want to talk to the police until he met with his 
Des Moines lawyer;14 after Learning advised him of his rights, Williams 
asked to meet alone with the Davenport lawyer and was allowed to do 
so;15 when Learning was about to put handcuffs on him and start the 
journey back, Williams again asked to confer alone with his lawyer and 
again his request was granted;16 and on the trip back to Des Moines he 
told Captain Learning several times that he would tell him “the whole 
story after I see McKnight” back in Des Moines.17
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Captain Learning “theorized”18 that the child’s body was buried in 
the Mitchellville area, a suburb of Des Moines that he and his prisoner 
would pass on the drive back. Because of bad weather and various 
stops, the return trip to Des Moines -took between five and six hours,19 
and given the freezing rain, slippery roads, and some stops along the 
way, the drive to the Mitchellville area probably took three or four 
hours—plenty of time for a skilled interrogator to obtain a 
confession.20

18. Captain Learning knew that Williams had headed east and that some of the little girl’s 
clothing had been found in the Grinnell area about 50 miles east of Des Moines. The captain 
“figured” that Williams “had probably got rid of the body as soon as he possibly could after he 
left Des Moines.” Id. at 65. That made Mitchellville, a town 10-15 miles east of Des Moines, a 
strong possibility. Moreover, a search party had examined both the entire Grinnell area and the 
Newton area (30 miles east of Des Moines) without finding the girl’s body. So the captain 
“theorized" or “figured Mitchellville.” Id. at 61, 65, 93-94.

19. Id. at 48, 56, 93, 98.
20. This point is graphically illustrated by the 1963 congressional testimony of David 

Acheson, then United States attorney for the District of Columbia:
[I|n some very high percentage of the cases a confession is made if it is going to be 
made at all, within an hour or two, perhaps 3 hours after arrest. In the great 
majority of cases a confession is made fairly promptly after arrest. ... At the 
present time for all practical purposes if [a suspect] can hold out for 2 hours, 2% 
hours, he is pretty well in the clear, but very few of them do.

Hearings on H.R. 7525 and S. 486 Before the Senate Comm, on the District of Columbia, 88th 
Cong., 1st Sess. 443 (1963).

21. Brief for Petitioner, Joint App. at 1-2.
22. Williams v. Brewer, 375 F. Supp. 170, 173, 176 (S.D. Iowa 1974). In the federal district 

court both sides agreed that the case would be submitted on the trial court record without the 
taking of further testimony. Id. at 172. The federal court, however, made many more findings of 
fact than had the state court.

23. Brief for Petitioner, Joint App. at 54, 78, 90. According to the record, in the course of a 
long-distance phone conversation with Williams, McKnight told his client, in the presence of 
Learning and his superior, Chief Nichols, that Williams would not be questioned about, and should 
not reveal anything about, the case until he returned to Des Moines and conferred with his lawyer. 
Id. at 38-40. Apparently both the trial court and federal district court concluded that by their 
silence the Des Moines police “agreed” to “go along” with McKnight on this matter. The Williams 
majority opinion, however, states that “(a]s a result of these [phone] conversations, it was agreed 
between McKnight and the Des Moines police officials that Detective(s) Learning and [Nelson]... 
would not question [Williams] during the trip (back to Des Moines].” 430 U.S. at 391. But there is 
no indication in the record that after McKnight concluded his phone conversation with Williams 
anything was said by McKnight or by the Des Moines police about not questioning Williams on the 
return trip. The record does not show an explicit agreement or even that McKnight directly 
instructed Chief Nichols or Captain Learning that Williams was not to be questioned on the return 
trip. See also note 88 infra

Captain Learning not only denied that there was any agreement, he also denied hearing 
McKnight tell Williams that he would not be questioned on the return trip. Brief for Petitioner,

Both the trial court21 and the federal district court22 found, despite 
Captain Learning’s testimony to the contrary, that defense attorney 
McKnight and the Des Moines police agreed that Williams would not 
be “questioned” until after he returned to Des Moines and conferred 
with his lawyer.23 The federal district court found, also over Learning’s 
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denial,24 that Kelly requested and was refused permission to ride 
along on the trip back to Des Moines25 and that Kelly told the captain 
that it was his understanding that Williams was not to be questioned 
about the case until he met with his Des Moines lawyer.26

Joint App. at 78, 90. Chief Nichols, however, who listened to McKnight’s end of the phone 
conversation along with Learning, did testify that he heard McKnight tell Williams that he would 
not be questioned on the return trip and that Williams should not disclose anything about the 
case until after he conferred with his lawyer back in Des Moines. Id. at 38-40. Presumably, this 
conflict between the chief and the captain led the trial judge to observe that he was “not entirely 
convinced” that Captain Learning “testified with complete candor . . . regarding the ‘agreement’ 
with Defendant’s attorney.” Id. at 2. The best interpretation of the record, I believe, is that the 
chief simply expected or supposed or assumed that Captain Learning would not try to elicit 
incriminating information from Williams on the return trip—or that Williams would be so 
“fortified” by advice from both his Davenport and Des Moines lawyers that there would be no 
point in trying to do so. Id. at 40-41.

Kelly, Williams’ Davenport lawyer, testified that he told the captain that “it was my 
understanding that Mr. Williams was to be returned to ... Des Moines and after his return... that 
jMcKmght] would talk to Williams in Learning’s office, and at that time he would reveal where the 
body [child?] was.” Id. at 107. According to Kelly, Learning replied, “ ‘This isn’t quite the way I 
understand it,’ ” and Kelly retorted that he thought his understanding of the arrangements 
“should be carried out.” Id. There is no indication in Kelly’s testimony that Learning made any 
response. Id. Because there is no indication in the record that Kelly had any communication with 
McKnight, whatever Kelly knew about the agreement presumably came from Williams. Thus, if 
any agreement had been struck between McKnight and the police after the Williams-McKnight 
phone conversation, Kelly would have known no more about it than Williams.

Dissenting from the Eighth Circuit’s ruling that Williams was entitled to a new trial, Judge 
Webster commented, “I cannot but assume that the alleged ‘broken promise’ of Captain 
Learning is at the root of the result reached in this case.” Williams v. Brewer, 509 F.2d 227, 237 
(8th Cir. 1974). But “whatever its subliminal influence on the majority, the [Supreme Court’s) 
decision in Williams did not seem to turn on the police agreement.” Y. Kamisar, J. Grano. & J. 
Haddad. Criminal Procedure §6.4550 (1977). Rather, it seemed to turn on the following: 
Before Williams started for Des Moines, judicial proceedings had been initiated against him and 
his right to the assistance of counsel had attached; he repeatedly asserted and exercised this 
right and the Government failed to establish that he intentionally relinquished it during the 
drive. 430 U.S. at 401, 404-06.

In his separate concurrence, however, Justice Stevens talked about the defendant “plac[ing[ 
his trust” in a lawyer who “in turn trusted the Iowa law enforcement authorities to honor a 
committment made during negotiations which led to the apprehension of a potentially dangerous 
person,” and stressed that “if in the long run, we are seriously concerned about the individual’s 
effective representation by counsel, the State cannot be permitted to dishonor its promise to this 
lawyer.” Id. at 415. Assuming that the facts were as the state trial court and federal district court 
findings evidently led Justice Stevens to believe, his viewpoint would be most forceful.

24. See Brief for Petitioners, Joint App. at 55 (Learning denying that Kelly requested 
permission to ride with him to Des Moines); id. at 61, 78,90 (Learning denying that Kelly told him 
not to question Williams during the ride back to Des Moines).

25. 375 F. Supp. at 173, 176.
26. Id.

Whether Learning “questioned” Williams on the long drive back to 
Des Moines, whether Williams waived his rights, and what other 
critical events occurred on that long drive turns on the captain’s 
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largely uncorroborated testimony.27 Williams sharply disputed the 
captain on many points but, as might be expected, none of the courts 
that passed on the case paid any attention to what he had to say.28 Yet 
when the captain got into a controversy with Williams’ Des Moines 
attorney and into two more disputes with Williams’ Davenport lawyer, 
the federal district court disbelieved Learning all three times.

27. Detective Nelson, who drove the car on the return trip to Des Moines while Learning and 
Williams “visited” in the back seat, was unable to make out “much of the conversation” because 
Williams “spoke so low.” Brief for Petitioner, Joint App. at 101. He did, however, sharply 
contradict Learning on one important point. Sometime before Williams announced that he was 
going to reveal where the little girl’s body was, Williams asked the captain whether the police 
had found “a girl’s shoes” or “her shoes.” Id. at 58. 81. When the captain replied that he did not 
know, Williams (according to Learning) pointed to a Skelly station that could be seen from the 
expressway and said that he had put the shoes there. Id. at 58-59, 82. Judge Webster, dissenting 
from the Eighth Circuit’s decision that Williams’ disclosures should have been excluded, 
maintained that Williams’ question about the shoes was “triggered ... by something [he] saw... 
a filling station.” Williams v. Brewer, 509 F.2d 227, 237 (8th Cir. 1974); see Brewer v. Williams, 
430 U.S. 387, 433 (White, J., dissenting) (Williams asked about victim’s clothing because he saw 
gas station where he had concealed her shoes).

According to Detective Nelson, however, when Williams raised the question of the girl’s shoes, 
the filling station just off the Grinnell exit was not yet in view: “We hadn’t come to Grinnell. We 
were quite a ways away yet at that time.” And “we asked Williams if the boots were with the 
other articles and he stated no, they were behind a filling station . . . just off the exit to Grinnell.” 
Brief for Petitioner, Joint App. at 100. According to Nelson, he then asked Williams which 
Grinnell exit to take and when Williams told him and they came upon two filling stations, he then 
asked Williams which station was the one where he had put the shoes. Id. When Williams told 
him, according to Nelson, he asked Williams where the boots would be if they were there. Id. The 
filling station owner also testified that when Williams and the two detectives drove into his 
station, one of the detectives asked Williams, “Now where did you put the boots at?” Id. at 72.

In short, according to Learning—whose version seems to have been regarded by the courts as 
the only version—Williams saw the filling station as they were driving along the freeway and led 
the police from the freeway to the trash receptacle behind the filling station without being asked 
a single question; Williams just “nodded his head, that station right over there as we were coming 
along the freeway and at that time you could see it up there.” Id. at 59. According to Nelson, 
however, there was no station “right over there,” and when Williams brought up the subject of 
the shoes, the police asked at least four questions before Williams looked in the receptacle 
behind the filling station.

28. But the Model Code of Pre-Arraignment Procedure “directs the court to give weight to 
the defendant’s account in any factual dispute if it finds that the police department has not set 
up procedures [full written records and sound recordings! to insure compliance with the Code or 
has not diligently and in good faith sought to comply with the recordkeeping provisions.” A 
Model Code of Pre-Arraignment Procedure §130.4, Commentary at 343 (Official Draft, 
1975) [hereinafter cited as Model Code],

29. 377 U.S. 201 (1964).
30. 384 U.S. 436 (1966).

To ask whether the disclosure made by Williams on the long drive 
back should have been excluded is to ask not one question, but a 
range of questions about Massiah v. United States,29 Miranda v. 
Arizona,30 and even the hoary “voluntariness” test. Yet none of these 
questions can be answered without a careful examination of the record 
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in Brewer. Much attention has been devoted to the so-called 
“Christian burial speech” that Captain Learning delivered on the 
return trip,31 but this approach focuses attention on a single snapshot 
rather than a mural. The speech took no more than a minute or two. 
What happened the rest of the time? What preceded the speech? 
What did Learning tell Williams and how often and at what points 
along the way? How did Williams respond? When? What did Williams 
ask Learning? When? How did Learning respond, if at all? And if he 
did, when? Everything hangs on the captain’s version of the events.

31. See text accompanying notes 41-42 infra.
32. Compare Brief for Petitioner, Joint App. at 63 (not very far out of Davenport on the way to 

Des Moines) with id. at 81 (much discussion preceded the speech).
33. See id. at 104 (Nelson testifying that immediately after they got on the freeway, Learning 

asked Williams to think about revealing the location of the body).
34. See id. at 55, 75 (Captain Learning testifying that he reminded Williams of his Miranda 

rights and that he was represented by counsel “because we’ll be visiting between here and Des 
Moines”).

35. Id. at 81.
36. Id.
37. Id. at 87.
38. See Brewer v. Williams, 430 U.S. 387, 392-93 (1977) (quoting only from second version 

without acknowledging that there is another version); id. at 431-32 (White, J., with Blackmun & 
Rehnquist, JJ., dissenting) (same); Williams v. Brewer, 509 F.2d 227, 230 (8th Cir. 1974) 
(same); id. at 235 (Webster, J., dissenting) (same); Williams v. Brewer, 375 F. Supp. 170,174-75 
(S.D. Iowa 1974) (same); State v. Williams, 182 N.W.2d 396, 403 (Iowa 1971) (quoting briefly

The Record Examined

Captain Learning’s testimony is less clear than it ought to be as to 
just when he rendered his now famous Christian burial speech.32 The 
best reading of the record, and one confirmed by the testimony of 
Detective Nelson,33 who drove the car while Learning and Williams 
“visited” in the back,34 is that it occurred only a short time after they 
left the Davenport area and entered the freeway. By that time, 
according to Learning, he and his prisoner had already “discussed 
religion . . . intelligence of other people . . . police procedures, 
organizing youth groups, singing . . . playing an organ, and this sort of 
thing.”35 According to Learning, Williams “was very talkative”36 and 
“a real good talker.”37 He must have also been a fast one to have 
touched upon so many topics in the relatively few minutes that 
elapsed between the time the Learning party left Davenport and the 
time Learning made the speech.

And now to the Christian burial speech itself. The United States 
Supreme Court and four other courts pondered and dissected this 
speech,38 yet, curiously, none of them discussed the fact that Captain 
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Learning offered two—and, in my judgment, two significantly 
different—versions of it. The captain’s first version was given on April 
2, 1969, at a pretrial hearing to suppress evidence;39 his second 
version, which was the only one quoted and discussed by the Supreme 
Court and lower federal courts, was given at the trial held four weeks 
later.40 Evidently, nobody noticed at the trial that the version Learning 
then gave differed in several respects from his earlier version. He was 
not asked to explain any inconsistencies and did not do so. The two 
versions, with related testimony, are set out below:

from first version without acknowledging that there is another version); id. at 407 (Stuart, J., 
dissenting) (quoting from second version without acknowledging that he is quoting from 
different version than majority used).

39. Brief for Petitioner, Joint App. at 63.
40. Id. at 66, 81, 84.

First Version Second Version

I said to Mr. Williams, I said, 
“Reverend, I’m going to tell you 
something. I don’t want you to 
answer me, but I want you to 
think about it when we’re driving 
down the road.” I said, “I want 
you to observe the weather. It’s 
raining and it’s sleeting and it’s 
freezing. Visibility is very poor. 
They are predicting snow for 
tonight. I think that we’re going 
to be going right past where that 
body is, and if we should stop 
and find out where it is on the 
way in, her parents are going to 
be able to have a good Christian 
burial for their little daughter. If 
we don’t and it does snow and if 
you’re the only person that 
knows where this is and if you 
have only been there once, it’s 
very possible that with snow on 
the ground you might not be able 
to find it. Now I just want you to 
think about that when we’re

Eventually, as we were travel
ing along there, I said to Mr. 
Williams that, “I want to give 
you something to think about 
while we’re traveling down the 
road.” I said, “Number one, I 
want you to observe the weather 
conditions, it’s raining, it’s sleet
ing, it’s freezing, driving is very 
treacherous, visibility is poor, 
it’s going to be dark early this 
evening. They are predicting 
several inches of snow for to
night, and I feel that you your
self are the only person that 
knows where this little girl’s 
body is, that you yourself have 
only been there once, and if you 
get a snow on top of it you 
yourself may be unable to find it. 
And, since we will be going right 
past the area on the way into Des 
Moines, I feel that we could stop 
and locate the body, that the 
parents of this little girl should
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First Version Second Version

driving down the road.” That’s 
all I said.
Q. About where were you when 
you said that?
A. Well, not very far out of 
Davenport. This is on the free
way.
Q. And now when you got to 
Mitchellville [the Mitchellville 
turnoff was about 145 miles from 
Davenport and about 10 to 15 
miles outside of Des Moines], 
did you ask him had he thought 
about it?
A. No. As we were coming to
wards Mitchellville, we’d still be 
east of Mitchellville a ways, he 
said to me, “How do [did?] you 
know that [the body] would be at 
Mitchellville?” And I said, 
“Well, I’m an investigator. This 
is my job, and I just figured it 
out.” I said, “I don’t know 
exactly where, but I do know it’s 
somewhere in that area.” He 
said, “You’re right, and I’m 
going to show you where it is.”41 

41. Id. at 63.

be entitled to a Christian burial 
for the little girl who was 
snatched away from them on 
Christmas [E]ve and murdered. 
And I feel we should stop and 
locate it on the way in rather 
than waiting until morning and 
trying to come back out after a 
snow storm and possibly not 
being able to find it at all.”

At that point Mr. Williams 
asked me why I should feel that 
we would be going right by it. I 
told him that I knew it was some
where in the Mitchellville area 
and I didn’t know exactly where, 
but I did know that it was 
somewhere in the Mitchellville 
area, and I felt that we should 
stop and look.

I stated further, “I do not want 
you to answer me. I don’t want to 
discuss it any further. Just think 
about it as we’re riding down the 
road.” [After testifying that they 
stopped and got out to look for 
the child’s shoes (when Williams 
asked whether they had been 
found) and stopped again to look 
for the blanket in which the child 
had been wrapped (when Wil
liams asked whether it had been 
found), Captain Learning con
tinued:]
A. Well, we had further discus
sions about people and religion 
and intelligence and friends of 
his, and what people’s opinion
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Second Version 

was of him and so forth. And, oh, 
some distance still east of the 
Mitchellville turn-off he said, “I 
am going to show you where the 
body is.” He said, “How did you 
know that it was by Mitchell
ville?” I told him that this was 
our job to find out such things 
and I just knew that it was in that 
area.42

42. Id. at 81-84.
43. Cf. Foote, The Fourth Amendment: Obstacle or Necessity in the Law of Arrest?, in POLICE 

Power and Individual Freedom 29, 30 (C. Sowle ed. 1962) (discussing on-the-street 
questioning by investigative officers). Professor Foote only deals with a situation in which an 
officer stops a person on the street and questions him as to his identity and reason for being 
where he is, a confrontation that falls short of a full-fledged arrest. But Williams was plainly 
under arrest, plainly in custody, and thus experiencing additional coercion and anxiety.

44. Brief for Petitioner, Joint App. at 96 (testimony of Captain Learning).

Each version of the Christian burial speech has aspects that are 
more damaging to the prosecution than the other. For example, in the 
first version Captain Learning only says: “I think that we’re going to be 
going right past where that body is, and if we should stop and find out 
where it is on the way in, her parents are going to be able to have a 
good Christian burial for their little daughter. If we don’t and it does 
snow and if you [are] the only person that knows where this is ... 
(emphasis added). The second version, however, is a good deal more 
powerful and emotional. This time the captain expresses his desires 
and preference much more emphatically, and puts a heavier burden 
on Williams: “I feel that you yourself are the only person that knows 
where this little girl’s body is .... And, since we will be going right past 
the area ... I feel that we could stop and locate the body, that the 
parents of this little girl should be entitled to a Christian burial for the 
little girl who was snatched away from them on Christmas Eve and 
murdered. And I feel we should stop and locate it on the way ...” 
(emphasis added).

What on their face are merely words expressing a strong preference 
for a certain course of action take on vivid color from the captain’s 
rank, badge, gun, and demeanor,43 from his standing as “a fine man” 
(Williams’ lawyer told him so)44 and as a sensitive, religious person 
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(Learning himself told him so),45 and from Williams’ probable 
perception of Learning as his protector and sympathizer.46 Williams 
was Learning’s prisoner and so far Learning had been nice to him. 
Williams would want very much to be nice to Learning.47 Under the 
second version of the speech on which all members of the Court 
relied, Captain Learning had made his feelings perfectly clear to 

45. Learning testified that shortly after they entered the freeway, he advised Williams that “I 
myself had had religious training and background as a child, and that I would probably come 
more near praying for him than I would to abuse him or strike him.” Id. at 80.

46. Attorney McKnight, who had accepted Learning’s offer to bring Williams back personally, 
tried to reassure an obviously frightened Williams over the phone that Learning was a “fine 
man” who “won’t let any harm come to you.” Id. at 96. On the trip back, Williams expressed fear 
that Learning wanted to kill him, and also that the state agents, who were following in a second 
car in case the first vehicle slid off the icy roads, might want to kill him, too. Id. at 66, 80 
(testimony of Captain Learning). Learning assured Williams that he had no intentions of injuring 
him in any way or “allowing anyone else to molest or abuse him in any manner while he was in 
[his] custody.” Id. at 80.

47. Even persons involved in much milder encounters with the police usually “desire to 
appear courteous and not to offend. |I]nterrogation is a social situation, and suspects respond 
according to the normal rules of social interaction in such a situation.” Griffiths & Ayres, A 
Postscript to the Miranda Project: Interrogation of Draft Protesters, II Yale L.J. 300, 315 (1967). 
This study was based on detailed interviews with 21 Yale faculty, staff members, and students 
who turned in their draft cards as part of an antiwar protest and were then questioned by FBI 
agents. When word spread that some students had been interrogated, a meeting was organized 
(the Monday meeting) and members of the Yale Law Faculty “spoke on the legal rights of 
persons being questioned . . . explained some of the workings of the criminal process, and 
discussed the possible objectives of the questioning;” the sense of the meeting was “that talking 
to the FBI could serve no useful purpose and might conceivably be harmful.” Id. at 303. 
Nevertheless,

|E]ven after the Monday meeting, in which the nature of the interrogator’s job— 
and in particular the fact that it is a job—was discussed, the suspects remained 
largely unable to treat their encounter as an early stage in a formal, adversary legal 
process. Instead, they tended to see the interview in personal terms, almost as if 
they were talking to a new aquaintance. . . .

The feeling of being socially obliged to answer some questions was mentioned to 
us by a sizable number of those questioned after Monday. .. . |E|ven with that 
background |the Monday meeting], many of them reported feeling rude when they 
repeatedly told the agents that they refused to answer. . ..

. . . |I|n the social situation we have described above, a question demands an 
answer (Miranda states legal, not social, rules). The suspect is thus in a position of 
having to decide whether to answer each question. In making each such decision, he 
is subject to (various stresses and incapacities], and above all to the disability of 
ignorance and the pressure of politeness.

Id. at 315-17 (emphasis in original).
A “social situation” had been established in the Des Moines police car by the time Captain 

Learning delivered his speech. He and Williams had already engaged in considerable “small 
talk”—had been “visiting,” to use Learning’s term—and Learning had already emphasized that 
he had no personal feelings against his prisoner. See notes 45-46 supra and accompanying text.
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Williams, and the latter—undoubtedly nervous,48 possibly terrified,49 
probably ashamed, hands cuffed behind his back,50 physically close to 
Learning51—would have shrunk from the prospect of flustering, 
displeasing, or irritating his captor.52

48. Even those questioned under the much milder conditions described in note 47 supra 
“were very nervous, on the whole. . . . The stakes were high and became more immediate by the 
very fact of interrogation. More important, they were confronting authority directly; as one 
suspect put it: ‘Well, it was the FBI, you know.’ ” Griffiths & Ayres, supra note 47, at 314-15. 
Well, it was a police captain, it was the chief of detectives of the Des Moines police force, you 
know.

49. When Williams phoned his Des Moines lawyer from Davenport, he expressed fear that 
somebody was “going to hit him in the head.” Brief for Petitioner, Joint App. at 96. On the 
drive back to Des Moines the first thing Williams asked Learning was whether the captain “hated 
him” and “wanted to kill him.” Id. at 94-95, 79-80 (testimony of Captain Learning). He also 
voiced concern that the state officers following them in another car might want to kill him. See 
note 46 supra.

50. Brief for Petitioner, Joint App. at 76, 83 (testimony of Captain Learning).
51. Learning and Williams had been sitting close together in the back seat, no objects 

intruding between them, and Williams knew they would be so positioned for the rest of the long 
trip. See id. at 55, 71, 77, 83, 98.

(T]o be physically close is to be psychologically close. The situation has a structure 
emphasizing to the persons involved the immediacy of their contact: in an 
encounter [defined by social scientists, the author noted earlier, as a “type of social 
arrangement that occurs when persons are in one another’s immediate physical 
presence”] there is opportunity for uninterrupted verbal communication, a strong 
awareness of expressive nonverbal signs, the maintenance of poise and a sense of 
roles, engrossment in the activity at hand, and an allocation of spatial position....

. . . When the norm governing spatial distance is violated, a person’s 
instantaneous and automatic response is to back up, again and again. The suspect, 
unable to escape, will become even more anxious and unsure.

Driver, Confessions and the Social Psychology of Coercion, 82 Harv. L. Rev. 42, 44-46 (1968) 
(footnotes omitted).

52. See note 47 supra.
53. At the pretrial hearing, Lieutenant Ackerman stated emphatically and repeatedly that he 

made no effort to question Williams and that the latter said nothing to him at all. Brief for 
Petitioner, Joint App. at 44-45. At the trial, however, when the lieutenant was cross-examined 
by Williams’ attorney, the following colloquy took place:

Q. Now didn’t you yourself want to question this defendant?
A. Yes, sir, I did.
Q. What did he say to you?
A I only asked him one question, where was the little girl and was she safe. I told 
him that we were worried about the safety and the health of the little girl, and if she 
was alive and if she was in the area, we would like to know so that we could get help 
to her.
Q. Did he tell you that ypu ask my lawyer anything you want to know?
A. No, sir, he did not.

Even when he had been in the more spacious and less coercive 
confines of the Davenport courthouse and Lieutenant Ackerman had 
asked him where the little girl was and whether she was safe—an 
admission by the lieutenant that was never followed up at the trial nor 
mentioned by any of the courts that passed on the case53—Williams 
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had been careful not to offend, not to refuse firmly to discuss the 
matter.54 It is hard to believe that he would have done so on the long 
ride back to Des Moines. But Captain Learning made it easy for 
Williams—for the moment. He told him just to think about it. The 
pressure would build, however, as they approached the Mitchellville 
turnoff.

Q. What did he say?
A. He said, “Don’t you know.”
Q. Then what did he say?
A. I says, “Know what?” And, “My lawyer knows.”
Q. He said his lawyer knows?
A. His lawyer knows, and that’s all that was said.

Q. Now let’s forget about this violation of the constitutional rights. Let me ask you 
this |moving on to another topic].

Id. at 72-73.
It is hard to believe that when he headed home with Williams, Captain Learning had not 

conferred with Lieutenant Ackerman and learned about the latter’s attempt to elicit information 
from Williams and how Williams had responded. There is every indication that Learning was a 
competent officer and it would seem that, as such, he would want to compare notes with the 
lieutenant who had placed Williams under arrest, booked him, and put him in a cell. Id. at 42; see 
F. Royals S. Schutt, supra note 1, at 53 (before conducting interview or interrogation, officer 
should talk to any other investigators who may have preceded him on case). After Learning 
arrived in Davenport, his prisoner-to-be was granted two more private meetings with his 
Davenport lawyer. Brief for Petitioner, Joint App. at 75-76. These two meetings took a total of 
30-35 minutes, according to Learning. Id. During this time, Learning probably conferred with 
Lieutenant Ackerman. The record is silent on this point, as it is on too many others, but Learning 
did state that after Williams’ first meeting with his lawyer, which lasted some 20 minutes, he, 
Detective Nelson, and Lieutenant Ackerman reentered the room together. Id. at 76.

54. See note 53 supra.
55. Brief for Petitioner, Joint App. at 81.
56. Cf. F. Inbau & J. Reid. Criminal Interrogation and Confessions 75 (2d ed. 1967) 

(suggesting that the interrogator appeal to suspect’s pride; for example, by complimenting a 
clergyman accused of taking indecent liberties with a child for his dedication to God and 
sacrifices as a man of God).

The first thing that strikes one about the earlier version of the 
Christian burial speech is the very first word—“Reverend.” Why did 
Learning call Williams that? How many times did he do so on the drive 
back to Des Moines? These questions were never asked. No questions 
about Williams being addressed as Reverend were ever asked.

When Learning began his Christian burial speech, he and his 
prisoner had been discussing religion in the back seat.55 Had Williams 
just said something to the effect that he regarded himself as a man of 
God or someone dedicated to God?56 Is that why Learning chose this 
moment to launch the Christian burial speech? Or did Learning call 
his prisoner Reverend simply because it is a standard interrogation 
technique, “when interrogating persons of low social status,” to 



222 The Georgetown Law Journal [Vol. 66:201

address them by some title rather than by their first name?57 Or did he 
do so simply because he was aware that “[t]he uneducated and 
underprivileged are more vulnerable to flattery than the educated 
person or the person in favorable financial or social circumstances”?58

57. Id. Interrogators are told that it is usually better to address persons of high social or 
professional status “by their first name, or by their last name without attaching the ‘Mr.,’ ‘Mrs.,’ 
or ‘Miss,’ ” in order to dispel their “usual feeling of superiority and independence,” but they are 
advised to address those of low status as “ ‘Mr.,’ ‘Mrs.,’ or ‘Miss,’ rather than by their first 
name.” Id. Addressing an escapee from a mental hospital who is black and who had only been a 
resident of the state for a few months as Reverend would seem to be applying this advice with a 
vengeance. “The person of low social status is flattered and acquires a feeling of satisfaction and 
dignity from such unaccustomed courtesy. By according this subject this consideration the 
interrogator enhances the effectiveness of whatever he says or does thereafter.” Id.

58. Id.
59. Id. at 73.
60. Id. at 76. Captain Learning may have buttressed his appeal to Williams in the name of 

Christianity in still another way. In their very first conversation he told Williams that he himself 
“had had religious training and background as a child” and woul' come nearer to praying for him 
than to abusing him. See note 45 supra and accompanying text. This, in effect, informed 
Williams that Learning knew and appreciated what Williams’ moral or religious obligations were 
under the circumstances.

The “Reverend” ploy would seem to reinforce another standard 
interrogation technique that is well illustrated in both versions of 
Learning’s speech—the appeal to Williams as a religious person, a 
good Christian. Indeed, the leading manual on the subject discusses 
both stratagems under the same subheading: “Appeal to the 
Subject’s Pride by Well-Selected Flattery or by a Challenge to His 
Honor.”59 Under that subheading, the manual points out:

It is occasionally helpful to appeal to the subject’s loyalty to 
a group of persons or to an organization whose reputation 
and honor has been jeopardized by the subject’s unlawful 
behavior. For instance, an appeal may be made in the name 
of the subject’s church, or any other organization or group 
toward which the subject appears to have some loyalty or 
allegiance.60

The federal district court did not find that Captain Learning called 
Williams “Reverend,” and Learning at the trial never said that he did. 
The attorney general of Iowa, however, did not deny it. Even though 
he contended that there was “little support in the record” for the 
federal district court’s finding “that Williams’ statements were 
obtained only after Detective Learning’s use of psychology on a 
person whom he knew to be deeply religious and an escapee from a 
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mental hospital,”61 he recognized that the “Reverend” stratagem 
constituted some support for the court’s finding. Conceding that 
Learning suspected that Williams was religious, the attorney general 
continued: “While Learning’s notions are outside the record, he admits 
he was in fact playing upon Williams’ religious conscience when he 
made the statements which are of record. And when he addressed 
Williams as ‘Reverend’ he says he did so to win his friendship and 
confidence.”62

61. Brief for Petitioner at 12 (quoting Williams v. Brewer, 375 F. Supp. 170, 183 (S.D. Iowa 
1974)) (emphasis in original).

62. Id. at 13 (emphasis in original).
63. 430 U.S. at 392.
64. Id. at 392-93.
65. When Captain Learning was cross-examined at the pretrial hearing, the following colloquy 

occurred:
Q. You didn’t ask Williams any questions?
A. No, sir, I told him some things.
Q. You told him some things?
A. Yes, sir. Would you like to hear it?
A. Yes.
A. All right. I said to Mr. Williams, I said, “Reverend, I’m going to tell you 
something.

Brief for Petitioner, Joint App. at 62-63.

In his opinion for the Court, Justice Stewart describes the Christian 
burial speech as follows: “Addressing Williams as ‘Reverend,’ the 
Detective said . . . .”63 Justice Stewart then gives the second version 
of the speech and related testimony in its entirety.64 But Learning did 
not address Williams as Reverend in the second version, only in the 
first.

The attorney general of Iowa was sufficiently troubled by the 
“Reverend” ploy to go outside the record to explain why Learning 
employed it. Justice Stewart also was sufficiently impressed by the 
significance of the “Reverend” address to call attention to it. But why 
did Learning delete it from his trial testimony? Did similar factors 
move Learning to leave out other items as well? Or add others? Why is 
the earlier version, which Learning more or less volunteered to tell,65 
ignored except for the very first word? Why does the second version 
become the official version?

The very first word of the first version of the Christian burial speech 
may be jarring, but the most striking thing to me about the first 
version, when read in its entirety, is that something has to be missing. 
Captain Learning tells his prisoner that he thinks “we’re going to be 
going right past where the body is,” but does not tell him where he 
thinks it is. An hour or two later, as the car approached the 
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Mitchellville turnoff, Learning tells us that Williams asked him: “How 
do [did?] you know that it would be at Mitchellville?” (emphasis 
added). Sometime after he delivered the speech and sometime before 
Williams asked him how he knew the body was in Mitchellville, 
Learning must have told Williams that he knew it was buried there. 
But when? Just before they approached the Mitchellville area? 
Immediately after Learning delivered the speech? Somewhere in 
between? These questions were never asked at the pretrial hearing.66 

Moreover, the first version begins “I don’t want you to answer me” 
and ends “I just want you to think about that when we’re driving down 
the road.” In the second version, the order is reversed. The second 
time around Learning did fill the gap—he said that he told Williams he 
“knew” the body “was somewhere in the Mitchellville area” 
immediately after delivering the speech. Moreover, in the second 
version Learning said that he quickly added: “I don’t want to discuss it 
any further.” The first time he testified, however, Learning never said 
that he told Williams he didn’t want to discuss it any further.

66. Although the gap in Learning’s testimony passed unnoticed by the defense, it did not 
escape the prosecutor. His first question on redirect examination was: “Captain Learning, prior 
to the defendant showing you where the body was, had you told him you thought it was in the 
Mitchellville area?” Learning’s answer was, “Yes, Sir”—that’s all. Id. at 65. He did not tell the 
prosecutor, and he was not asked, when he told this to Williams.

67. See note 53 supra and accompanying text.
68. Id.

The first version of the speech is considerably less solicitous of 
Williams’ rights than the second. According to the first version, 
Learning prefaced his remarks with “I don’t want you to answer me,” 
then jolted, or tried to jolt or at least to agitate Williams with the news 
that the police knew or thought they knew where the body was. If this 
is how Learning made the statement, whatever the captain told 
Williams by way of introduction to the speech was probably 
dissipated by the main thrust of the speech. After all, Learning made a 
strong pitch, and evidently a psychologically sound one. He appealed 
to someone he knew to be deeply religious in the name of religion. He 
did not ask Williams whether the little girl was alive or dead (as had 
Lieutenant Ackerman earlier in the day).67 Nor did he ask Williams 
whether he knew where the body was (as had Ackerman).68 Rather, 
Learning’s statement under either version assumed that the girl was 
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dead and assumed, too, that Williams knew where the body was.69 
Moreover, Learning’s statement did more than merely imply that the 
police knew, or had a pretty good idea, where the body was.

69. See text accompanying notes 41-42 supra. This is another suggested interrogation 
technique:

|W|hen the interrogator has reason to believe that the subject possesses or knows 
the whereabouts of an instrument or article which might have some connection 
with the crime, instead of merely asking, “Do you have such-and-such?” or “Do 
you know where such-and-such is?”, it is much better to assume in the question that 
the subject does have, or does know the location of, the object being sought. . . .

|After discussing a case where the interrogator successfully elicited a confession 
by assuming in his question that an alleged sex deviate kept a diary, the manual 
continues:] There is every reason to believe that in the foregoing case, if the issue 
of the diary had been brought up in any way other than by the question, “Where is 
your diary?” the subject probably would not have divulged its existence or its 
whereabouts .... Had the interrogator merely asked, “Do you have a diary?” the 
subject probably would have inferred that its existence was not already known and 
therefore denied that he had one. With the question phrased in such a way as to 
imply a certainty of its existence, however, it became difficult for the subject to 
make a denial—because for all he knew the interrogator or other investigators might 
already be aware of its existence or actually have it in their possession.

F. Inbau & J. Reid, supra note 56, at 83-84 (emphasis added).
True, the manual talks about “questions” by the interrogator that assume the existence of 

certain information, not “statements” by the interrogator, but the “psychology” is essentially 
the same.

70. See notes 13-17 supra and accompanying text.

If Learning delivered the Christian burial speech the way he 
testified he did at the pretrial hearing, then by the time Learning 
finished the speech the prefatory remark “I don’t want you to answer” 
was surely no longer uppermost in Williams’ mind, if it were still in his 
mind at all. But then, still according to the first version, Learning left 
Williams hanging: “I just want you to think about that when we’re 
driving down the road.”

What does that mean? I just want you to think about that when 
we’re driving down the road toward the place where the girl is buried? I 
just want you to think about that while we’re driving down the road 
and I want you to decide whether or not you want to show us the body by 
the time we reach the turnoff to the area where the body is? That is what 
Learning wanted, isn’t it? It would not be unreasonable for his 
addressee to so interpret his closing remark, would it?

Why, according to the first version, did the captain preface his 
speech with “I don’t want you to answer me”? Perhaps he did so 
because Williams already had asserted his rights many times that 
day.70 Indeed, the most plausible interpretation of the record is that 
Williams had already asserted his rights on the drive back to Des 
Moines; he had informed Learning, at least for the first time, that he 
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would tell him “the whole story” when he got back to Des Moines and 
met with his lawyer.71 Finally, Learning probably knew that his 
Davenport counterpart previously had asked Williams where the little 
girl was and had come up emptyhanded.72 Under the circumstances, 
was Learning’s prefatory remark about not wanting Williams to 
answer him a way of pretending to concede to him his rights? This, we 
are told by the experts, “usually has a very undermining effect” on 
someone who asserts, or has asserted, his rights.73

71. Although the record is not as clear as it ought to be on this point, according to Learning 
the first time Williams made this statement was “not too long after we got on the freeway, after 
we had gassed up [in Davenport) and started—got on the highway and started toward Des 
Moines. He told me that the first time.” Brief for Petitioner, Joint App. at 65-66. This almost 
certainly must have occurred before the Christian burial speech, which was preceded by a 
considerable amount of conversation. See Brief for the Respondent, at 17 n.9 (elaborate analysis 
of the record reaching same conclusion).

72. See note 53 supra and accompanying text. Unfortunately, this point was never explored at 
the trial.

73. F. Inbau & J. Reid, Criminal Interrogation and Confessions 111 (1st ed. 1962). 
Specifically, the authors state:

The most effective way to deal with a subject who refuses to discuss the matter 
under investigation is to concede him the right to remain silent. This usually has a 
very undermining effect. First of all, he is disappointed in his expectation of an 
unfavorable reaction on the part of the interrogator. Secondly, a concession of this 
right to remain silent impresses the subject with the apparent fairness of his 
interrogator.

Id. True, Williams had not refused to talk about the case at all. He had asked some questions 
about fingerprints and police procedures. But he had not yet supplied the police with any 
information. He had not yet said anything about the little girl’s whereabouts, and had refused to 
do so when Lieutenant Ackerman asked him about that. In this setting, pretending to concede to 
Williams his rights would seem to amount to essentially the same “psychological conditioning” 
as discussed above.

74. See note 73 supra.
75. C/. F. Royals S. Schutt, supra note 1, at 122,134 (suggesting methods of interrogation). 

Specifically, the authors state:
When a person desires to confide his troubles voluntarily, he does not go to an 
enemy or confederate, but rather to a parent, clergyman, medical doctor, lawyer, 
close friend, or some other respected person who he feels will understand, console, 
and advise him. When a criminal violator confesses, he, in reality, surrenders his 
very being and his own free will and destiny into the hands of the interrogator, etc. 
He will find it much easier to submit if he believes in the interrogator’s integrity 
and is sympathetic to his position. He must believe that the interrogator is neither 
prosecutor, judge, nor jury.

. . . [W]en the interviewer projects an image that matches the subject’s concept 
of the “respected figure,” the subject’s defenses are reduced and deterrents to

Did Learning’s prefatory remark enhance, or was it designed to 
enhance, the effectiveness of the main body of Learning’s speech by 
impressing Williams at the outset with his captor’s apparent 
fairness?74 Was this more evidence of Learning’s sympathy and 
integrity? A further effort to project an image that matched Williams’ 
concept of the “respected figure”?75
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Up to this point, I have dwelt primarily on what Captain Learning 
might have said. But the more significant question, I submit, is what 
Williams might reasonably have understood the captain to say. Why 
did Williams disclose the location of the body? Was he motivated by 
the Christian burial speech? Or did he spontaneously offer to find the 
body?

That Williams probably told the captain at least once after the 
Christian burial speech chat he would reveal “the whole story” when 
he returned to Des Moines and met with his lawyer76 was deemed 
significant by both the Supreme Court majority and by dissenting 
Justice White.77 I think it more significant, however, that Williams 
probably told Learning the same thing at least once before, and 
apparently just before, the speech was delivered.78 If so, then 
Williams might well have viewed Learning’s Christian burial speech as 
a response to his offer to cooperate by revealing the whole story after 
they returned to Des Moines. And Learning’s speech would have 
sounded like an expression of dissatisfaction with Williams’ limited 
offer to cooperate. If I am right, then what Williams probably heard 
when Learning delivered the speech, and what any reasonable person 
sitting in the back seat of the Des Moines car could well have heard 
was something like this:

deception are established. The subject’s concept of the “respected figure” image 
is obtainable by studying his subjective needs and conscious desires. The subject’s 
concept, once assessed, is then assumed or projected back at him through the 
interviewer’s acting-out process.

Id.
Recall that the captain had already told Williams that he himself “had had religious training 

and background as a child” and would probably come nearer to “praying for” Williams than 
injuring him. See note 45 supra and accompanying text. That doesn’t sound like the prosecutor, 
judge, or jury talking.

76. See Brief for Petitioner, Joint App. at 58, 60 (Williams told Learning several times during 
trip that he would tell the whole story in Des Moines); id. at 65-66 (first time Williams said he 
would tell the whole story later was not too long after car got on freeway leaving Davenport).

77. Compare Brewer v. Williams, 430 U.S. 387, 405 (1977) (Williams’ statements that he 
would tell the whole story after seeing McKnight were clear expressions that he desired the 
presence of an attorney before being interrogated) with id. at 432 (White, J., with Blackmun & 
Rehnquist, JJ., dissenting) (Williams’ statement that he would tell the whole story after seeing 
McKnight indicated his knowledge of his right to have counsel present before being interrogated).

78. See note 71 supra and accompanying text.

Your offer to tell us or show us where the body is after we 
get back to Des Moines (or have your lawyer or you and your 
lawyer do so) isn’t good enough. For one thing, the way the 
snow is coming down you might not be able to show us 
where the body is if we wait that long. I want you to think 
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about telling us or showing us where the body is before we 
get back.

Of course, the captain not only told his prisoner what he wanted him 
to do, but why—to enable the parents to give their little girl a good 
Christian burial. What did that mean? What was the point of that? 
What any reasonable listener would hear, even if he weren’t religious, 
even if it weren’t the day after Christmas,79 was: “The only decent and 
honorable thing for you to do is to show us where that body is on the 
way back to Des Moines.”80

79. Justice Powell, concurring in Williams, recognized the importance of the totality of 
circumstances surrounding the speech:

[T]he entire setting was conducive to the psychological coercion that was 
successfully exploited. Williams was known by the police to be a young man with 
quixotic religious convictions and a history of mental disorders. The date was the 
day after Christmas, the weather was ominous, and the setting appropriate for 
Detective Learning’s talk of snow concealing the body and preventing a “Christian 
burial.”

430 U.S. at 412.
80. Although he did not say it in so many words, what Learning did, in effect, was to use 

another recommended interrogation technique: “The expression, ‘It’s the only decent and 
honorable thing to do,’ appears to constitute somewhat of a challenge for the offender to display 
some evidence of decency and honor.” F. Inbau & J. Reid, supra note 56, at 61. It was a 
challenge, Learning must have figured, that Williams would find hard to resist.

81. R.W. Emerson. Letters and Social Aims 86 (1876).

The impact on Williams of the Christian burial speech and the 
surrounding circumstances was probably so profound that at the very 
least it cast a shadow over anything Learning might have said about 
not answering him or not wanting to discuss the matter. If Williams 
had known any Emerson, been calm enough to recall it, and bold 
enough to recite it, he might have responded: “What you are stands 
over you the while, and thunders so that I cannot hear what you say to 
the contrary.”81

We need not limit ourselves to speculation about what the 
hypothetical listener would have heard or apprehended Captain 
Learning as saying when he gave his now famous speech. We can do a 
little better than that. There was another listener in the Des Moines 
police car—Detective Nelson. Although this point was not pursued at 
trial nor picked up in any of the courts that passed on the case, the 
following colloquy occurred when Nelson was cross-examined:

Q. [Y]ou weren’t interrogating?
A. No.
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Q. So everything you testified to, Williams just started 
talking?

A. He did a lot of talking, yes, sir.
Q. Without anybody asking him anything?
A. Yes, other than . . . when we left Davenport, Captain 

Learning asked him to think about telling us where the 
body is.82

82. Brief for Petitioner, Joint App. at 104 (emphasis added).
83. Id. at 53.
84. Id. at 48.
85. Id. at 71.
86. At one point the prosecuting attorney asked Learning, “Did you at any time tell Mr. 

Williams that Mr. McKnight told you to tell Williams that he was to tell you the whole story on 
the way back from Davenport?” Learning denied it. Id. at 58. That was all.

87. Id. at 71.
88. The long-distance phone conversation between Williams and McKnight is one of the most 

mystifying features of the record. See note 23 supra. Shortly after Williams surrendered to the 
Davenport police, they allowed him to phone McKnight, who took the call in Captain Learning’s 
office. William s’ lawyer then permitted both Learning and the Des Moines police chief Nichols to 
hear his end of the conversation. Brief for Petitioner, Joint App. at 37-38,40-43,54,64,88-90,96.

McKnight did not testify himself as to what he said, but both Captain Learning and Chief 
Nichols did. Learning said that he heard McKnight say to Williams: “ ‘You have to tell the 
officers where the body is,’ and he repeated a second time, ‘You have got to tell them where she

Williams himself, when he testified, complained repeatedly that 
Learning told him that he might as well reveal where the body was on 
the trip back to Des Moines because after Williams got back, he and 
his lawyer would show the police where the body was anyway;83 that it 
“would be a waste of time to go all the way to Des Moines to get 
[McKnight] and come back, and that’s what [they] would have to do, 
[and if they did they would] probably be on the road all hours of the 
night”;84 and that McKnight “had already instructed [the police that] 
as soon as . . . [Williams] got to Des Moines [they] would come back 
and show [the police] where the body was.”85 Williams’ version of what 
was said is significantly stronger than either version given by 
Learning. There is nothing in the record to indicate whether Williams’ 
testimony is merely his understanding of what Learning admitted to 
having said or whether Learning really said more. Although Learning 
testified twice, nobody asked him whether he told Williams any of 
these things.86 Yet Williams insisted that these were the things that 
influenced him to show the police where the body was.87 Putting aside 
all of Williams’ testimony, we are still left with this: Learning and Chief 
Nichols both swore under oath that McKnight told Williams over the 
phone in their presence that Williams or McKnight would reveal the 
location of the body after Williams returned to Des Moines.88 Thus, 
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when Learning told Williams in the course of rendering his Christian 
burial speech that he felt they should locate the body on the way to Des 
Moines rather than on the following morning, he made a powerful 
argument. Williams had no reason to doubt the captain’s implicit 
assumption that these were his only two options. It reasonably 
appeared to him that this was indeed the case.

Even if Learning told Williams no more than the second version 
indicates, in light of the earlier phone conversation with McKnight 
what Williams might well have heard Learning say, and what any 
reasonable person in Williams’ plight might well have heard, is what 
Williams testified he did hear—because his only alternative would be 
to go all the way to Des Moines, get his lawyer, and come back to the 
same spot later and under more adverse weather conditions, it would 
be a waste of time not to show the police where the body was now.89

is.’ . . . He then said, ‘When you get back here, you tell me and I’ll tell them. I am going to tell 
them the whole story.’ ” Id. at 96.

Chief Nichols more or less supported Learning. He testified that McKnight told Williams, 
“We will talk when you get here.” Id. at 40. When asked by the prosecutor whether McKnight 
told Williams that he was going to have to tell the police “everything” or “where she is” or 
“something of that nature,” he replied: “Something of that nature.” Id. at 41.

Finally, Williams’ lawyer in Davenport, Kelly, testified that he told Captain Learning upon his 
arrival that it was his “understanding” that when Williams was returned to Des Moines, “You 
[McKnight] would talk to Williams in Learning’s office and at that time he [Williams] would 
reveal where the body was.” Id. at 107.

What McKnight had in mind when he spoke to Williams is unclear. Conceivably, he was trying 
to pacify the police officials he knew were listening to his end of the conversation. Perhaps 
McKnight thought that by instructing Williams, in earshot of the police officers, that he would 
have to turn up the body after he returned to Des Moines, he would be removing any incentive on 
the officers’ part to question Williams on the way back. But Williams, of course, would not have 
known that was his lawyer’s motivation.

Quite possibly, as concurring Justice Marshall assumed, McKnight’s plan was to learn the 
whereabouts of the body from his client and then to lead the police to the body himself. 430 U.S. 
at 408. In this way, as Justice Marshall observed, Williams “would thereby be protected by the 
attorney-client privilege from incriminating himself by directly demonstrating his knowledge of 
the body’s location, and the unfortunate Powers child could be given a ‘Christian burial.’ ” Id. If 
this were McKnight’s plan, however, there is no indication in the record that he explained it, 
clearly or otherwise, to his client.

In any event, the crucial question is not what McKnight meant, or even what he said, but what 
his client understood him as saying. If the chief of police and the chief of detectives 
misunderstood McKnight, and if Williams’ lawyer in Davenport misunderstood the 
arrangements, then surely it is reasonable and probable that Williams misunderstood, too.

89. None of the courts that passed on the case discussed this point.

I do not deny that Williams also told the captain one or more times 
after he had heard the famous speech that he would tell him the whole 
story when he got back to Des Moines and saw his lawyer. But why? 
Did Williams just say it out of the blue, which seems unlikely, or did 
somebody or something prompt him to say it?
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There is nothing in the record about why Williams made these 
statements or how Learning responded when he did. Ignoring, as 
everyone does, Williams’ testimony that the captain “questioned me 
periodically concerning where the body was . . . [not] in rapid 
succession . . . [but] as we travelled a few miles at a time,”90 the most 
plausible alternative explanation is that the speech had such a 
powerful impact on Williams that long after it had been delivered he 
could still “hear” it. And it may well have sounded louder and louder 
as the Mitchellville turnoff loomed nearer.

90. Brief for Petitioner, Joint App. at 47-48.
91. 430 U.S. at 432 (White, J., with Blackmun & Rehnquist, JJ., dissenting).
92. Id. at 405.
93. Brief for Petitioner, Joint App. at 84. This was, however, after Williams had led Learning 

to where he had hidden the girl’s boots and the blanket he used to carry her, although neither 
was found. Id. at 83-84.

If so, then Williams’ postspeech statement(s) that he would tell the 
whole story after they completed the trip may not have been, as 
Justice White suggested in his dissent, “an indication that he knew he 
was entitled to wait until counsel was present before talking to the 
police.”91 Nor was it necessarily, as the majority suggests, “the 
clearest expression . . . that he desired the presence of an attorney 
before an interrogation took place.”92 Williams’ insistence that he 
would tell the whole story later more likely was a manifestation of the 
continuing, and perhaps mounting, pressure he felt as the car 
approached Mitchellville. If so, Williams’ postspeech statements were 
not simply an acknowledgement that he was aware of his rights or an 
assertion of his right to counsel, but rather a reiteration—in the face of 
the captain’s counterproposal—of his original position. Which 
inference you draw, however, is dependent upon which version of the 
facts you believe. Williams’ version? Learning’s first version? 
Learning’s second version?

The foregoing reading of the record is consistent with Captain 
Learning’s original description of how Williams finally announced that 
he was going to show the police where the body was, but finds 
considerably less support in the version Learning gave at trial. 
According to the latter, Williams with no warning and without any 
preliminary discussion or questions about the body simply blurted out 
that he was going to show Learning where the body was.93 If so, one 
can hardly blame the captain for not covering his ears—or Williams’ 
mouth. Moreover, according to the second version it is only after 
Williams made this long-awaited announcement and while he was 
already in the process of guiding the police to the dead girl’s clothing 
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that he asked Learning how he knew the body was in the Mitchellville 
area.94

94. Id. at 84.
95. Id. at 63.
96. See United States v. Springer, 460 F.2d 1344, 1349-50 (7th Cir. 1972) (police not 

required to make further inquiry into waiver because no contradictory positions maintained 
when suspect surrendered to authorities to exculpate himself, waived his rights, and 
subsequently implicated himself); United States v. Hopkins, 433 F.2d 1041, 1044 (5th Cir. 
1970) (suspect did not manifest inconsistent conduct because of confusion when he refused to 
sign waiver form but then volunteered further statements when agent ceased questioning and 
began to leave); Frazier v. United States (Frazier I), 419 F.2d 1161, 1168-69 (D.C. Cir. 1969) 
(no valid waiver of fifth amendment rights when suspect signed waiver form but then evidenced 
confusion by asking agent not to record confession); United States v. Nielson, 392 F.2d 849,853 
(7th Cir. 1968) (police should have inquired further to determine if waiver valid when suspect 
assumed contradictory positions by refusing to sign waiver form but then immediately offering to 
continue responding to questions). See generally, Y. Kamisar. W. LaFave & J. Israel. Modern 
Criminal Procedirf. 574-77 (4th ed. 1974).

97. See notes 83-89 supra and accompanying text.

In the original version, however, the order is reversed. According to 
this version, Williams led up to the disclosure of the body by asking 
the captain how he knew it would be in the Mitchellville area.95 If so, 
this indicates that Williams had been thinking about the speech quite 
a bit, perhaps all the time they were travelling down the road, and that 
when Mitchellville was only minutes away he began wobbling.

According to the original version, just before making the crucial 
disclosure Williams alerted the captain that he was about to do so. Of 
course, in light of the many times he had asserted his rights that day, 
both before and after the group had started on the return trip back to 
Des Moines, Williams was also alerting the captain that he might be 
assuming “contradictory positions”96—that his apparent change of 
mind might not be a waiver of his rights, but rather the product of the 
anxiety and confusion generated by the speech and the imminence of 
the Mitchellville turnoff—or that he might be laboring under the 
misapprehension that once he got back to Des Moines he would have 
to show the police where the body was anyway.97

The captain, however, did nothing to clear up any possible 
misunderstanding. Nor at this high pressure point in the return trip 
did he advise Williams, as he had done just before they left 
Davenport, that he wanted him to remember what he told him about 
his rights. Nor did he say, as he claimed to have when he gave the 
speech, that he didn’t want Williams to answer him or to discuss the 
matter (if he ever told him that). Quite the contrary. Learning did 
discuss the matter. He sensed that his patience was about to pay off 
and he moved in for the kill. At this point, he was more firm and more 
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emphatic about his knowledge of the body’s location: “I’m an 
investigator. This is my job, and I just figured it out.”98

98. Brief for Petitioner, Joint App. at 63. If this does not amount to “play[ing] the role of the 
expert,” said to be a “common method of building amplification of guilt as it relates to 
insecurity,” it at least constitutes “speak|ing] with an aura of positive knowledge,” a method said 
to renew “the insecurity process the subject formerly experienced.” F. Royals S. Schutt,supra 
note 1, at 137.

99. Brief for Petitioner at 9 n.l.
100. See Kamisar, Equal Justice in the Gatehouses and Mansions of American Criminal 

Procedure: From Powell to Gideon, From Escobedo To.... in Y. Kamisar, F. Inbau & T. Arnold, 
Criminal Justice in Our Time 84-88 (A. Howard ed. 1965) (no statute, court rule, or court 
decision will suffice until police interrogation is stripped of its secrecy); Weisberg, Police 
Interrogation of Arrested Persons: A Skeptical View, 52 J. CRIM. L.C. & P.S. 21, 44-45 (1961), 
reprinted in Police Power and Individual Freedom 153, 179-80 (C. Sowle ed. 1962) (most 
unique feature of police station questioning is its characteristic secrecy).

All this, of course, is based on the events that led up to Williams’ 
disclosure as they appear in Learning’s original testimony. These 
events find no counterpart in what the state of Iowa called the 
“essentially” similar second version.99

Some Final Thoughts

Williams raises some nice questions about the meaning, scope of, 
and interplay between the Massiah and Miranda principles. But that 
is the subject of another article. This one is designed to raise some 
painful questions about the practical application of those principles— 
or for that matter about the administration of any rules governing the 
admissibility of confessions. As I trust those who have come this far 
with me will agree, the various opinions in Williams totter on an 
incomplete, contradictory, and recalcitrant record. The Supreme 
Court—and all our courts—deserve better and should demand more.

This case does involve some unusual features. Its peculiarities, 
however, do not detract from but only illuminate the problem posed 
by the typical confession case—secret proceedings absent any 
objective recordation of the facts.100 If either one of Captain 
Learning’s two versions of the critical events on the drive back to Des 
Moines had been his only version, it would have been treated, as an 
officer’s testimony usually is, as the gospel truth. But the case 
happens to involve an “interrogator” (or should we call him an 
“elicitor”) who testified twice and significantly differently each time. 
So questions are raised.

If Learning’s only antagonist had been Williams, no doubts about 
the captain’s credibility would have surfaced. But this case happens 
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to involve an officer who got into swearing contests with the defense 
lawyers themselves, as well as with a criminal suspect. Because the 
captain lost every time he tangled with one of the lawyers,101 some 
doubts are raised, or ought to be raised, about the swearing contest 
that he won when he disputed Williams.

101. See notes 21-28 supra and accompanying text.
102. See Model Code, supra note 28, §130.4, Commentary at 341-42.

Much of the opposition to stationhouse interrogation and to making the right to 
counsel during questioning waivable reflects concern about the danger of police 
abuse which cannot subsequently be established in court, a concern which has in 
no way been lessened by the Miranda decision. . . . Although [specified 
procedures) should help prevent misconduct based on uncertainty about the rules, 
the risk of abuse from a deliberate or careless violation remains. Therefore, the 
Code requires the making of written records and sound recordings to help a court 
to reconstruct what took place while an individual is under police control.

Id.; see id. §130.4 note, at 39.
Subsection (3) [requiring the establishment of procedures providing for a sound 

recording of the Miranda warnings and any subsequent waiver] is designed to help 
eliminate factual disputes concerning what was said to the arrested person and 
what prompted any incriminating statements. . . .

In view of the indications in Miranda that the prosecution has a heavy burden of 
proof to show the validity of any waiver it would seem clear that the obligation to 
tape should include any such waivers.

Id. The recent case of Michigan v. Mosley, 423 U.S. 96 (1975), no less than Williams, 
underscores the need for sound recordings to help the courts determine whether a valid waiver 
actually occurred. In Mosley the Court held that police may renew the questioning of a suspect 
who has exercised his right to remain silent at an earlier interrogation session, provided the 
suspect’s right to cut off the questioning is “fully respected” or “scrupulously honored.” Id. at 
103-05. The Court apparently deemed it critical, certainly highly significant, that after declining 
to discuss certain robberies at an initial interrogation Mosley was subsequently questioned about 
“an unrelated holdup murder.” Id. at 104. But it is not at all clear that this was so. Professor 
Geoffrey Stone has pointed out that the Michigan courts never found—indeed the Michigan 
Court of Appeals expressed skepticism about the contention—that the subject of the robbery
murder was never brought up at the initial interrogation session. Stone, The Miranda Doctrine in 
the Burger Court, 1977 Sup. Ct. Rev. 99, 130. Professor Stone, who has studied the Mosley 
record (I have not), notes that “Detective Cowie initially testified that he discussed ‘several 
robberies’ with Mosley, [but| then changed his testimony, and insisted that he questioned Mosley 
only about the White Tower Restaurant robbery. According to Cowie, however, Mosley declined 
to say anything ‘about the robberies.’ ” Id. at 134 (emphasis added). It seems almost incredi
ble that in the 1970’s a murder suspect such as Mosley could twice be questioned—the 
second time after the exercise of his right of silence—in the departmental headquarters building 
(not in a car or on the street) without any police effort to make an objective record of either 
interrogation session, and that no court passing on the case would so much as raise questions 
about the need or obligation of the police to make such a record.

103. See Crooker v. California, 357 U.S. 433, 443-44, 444 n.2 (1958) (Douglas, J., dissenting) 
(the issue of coercion is difficult to resolve at trial when the defendant has been interrogated out 
of the presence of counsel and conflicting accounts are given of what took place); In re Groban, 
352 U.S. 330, 340 (1957) (Black, J., dissenting) (one who has been privately interrogated has 
little hope of challenging the testimony of his interrogator as to what was said and done).

Although the special features of the Williams case constitute 
alerting circumstances, any trial of the issue of waiver,102 no less than 
that of coercion103—waged by the crude, clumsy method of 
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examination, cross-examination, and redirect—is almost bound to be 
unsatisfactory. The Williams record illustrates this all too painfully.

The record tells us that several times during the long drive back to 
Des Moines, Williams told Captain Learning that he would tell him 
“the whole story” after he returned to Des Moines and conferred with 
his lawyer.104 That’s about all. Although all sorts of inferences may be 
drawn from the record, and admittedly I have drawn a few, we do not 
really know how often Williams said it or when he said it. Nor do we 
really know why he said it or how the captain responded, if at all, any 
of the times he said it.

104. Brief for Petitioner, Joint App. at 58, 61, 65-66.
105. Id. at 56.
106. Q. You didn’t ask Williams any questions?

A. No, sir, I told him some things.
Q. You told him some things?
A. Yes, sir. Would you like to hear it?

Id. at 62.
107. Williams did recall a statement by Learning that he had “an idea” or “knowledge” that 

the body was buried in the Mitchellville area, and this was one of the points made in connection 
with the Christian burial statement. See notes 112-14 infra and accompanying text. But Williams 
never mentioned that the captain had told him that the parents deserved, ought to have, or were 
entitled to a Christian burial for their little girl, or anything to that effect.

108. Williams v. Brewer, 375 F. Supp. 170, 175 (S.D. Iowa 1974); Brief for Petitioner, Joint 
App. at 84.

The first time Captain Learning testified, all he said on direct 
examination about the Christian burial speech was that shortly after 
they got on the expressway, he and Williams had “had quite a 
discussion relative to religion.”105 That's all. Only on cross- 
examination did Learning reveal for the first time—and he more or 
less volunteered it106—that he had made a Christian burial statement. 
Williams, who had preceded the captain to the witness stand, had 
never alluded to anything resembling the Christian burial state
ment.107 If it had not happened to pop out on Learning’s cross- 
examination—and it came out more or less accidentally—there never 
would have been a “Christian burial speech case.”

Which of the two versions is the real speech? Is it some combination 
of the two? Or is it a third and never-to-be-known version? Is it 
possible that there was more than one Christian burial speech? Re
call that Learning initially described the Christian burial speech simply 
as “quite a discussion relative to religion.” At the other end of the trip, 
just before Williams announced that he was going to tell the police 
where the body was, there were, Learning testified on direct 
examination, “further discussions about people and religion.”108 What 
kinds of discussions? About Christian burials? About confession being 
good for the soul? We will never know. Nobody ever asked.
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The federal district court found,109 and members of the Supreme 
Court operated on the premise,110 that the captain had told Williams 
that he “knew” the little girl’s body was in the Mitchellville area 
(which was untrue). But the first time Williams testified on the subject 
he recalled variously that the captain had told him that the police had 
“some speculation that the body was near Mitchellville”111 (which was 
true); that “we have an idea it’s near Mitchellville”112 (which was also 
true); and that the police had “knowledge or good reason to believe" 
that the body was in Mitchellville113 (the second half of which was very 
close to the truth). Moreover, the first time Learning broached the 
subject, he said in response to a question by McKnight that “yes, sir,” 
he did tell Williams: “I theorize that the body is at Mitchellville”114 
(which was the precise truth). And the second time he brought up the 
subject, the captain said he told Williams: “I think that we’re going to 
be going right past where that body is.”115 Finally, Detective Nelson, 
who drove the car back to Des Moines, maintained that Captain 
Learning did not tell Williams that “he knew” the body was in the 
Mitchellville area, but “that he presumed the body was in the area.”116 
How much longer can we go on like this?

109. Williams v. Brewer, 375 F. Supp. 170, 175 (S.D. Iowa 1974).
110. See 430 U.S. at 393 (Learning told Williams that he knew the body was in the 

Mitchellville area); id. at 432 (White, J., with Blackmun & Rehnquist, JJ., dissenting) (same).
111. Brief for Petitioner, Joint App. at 47-48 (emphasis added).
112. Id. at 53 (emphasis added).
113. Id. at 52 (emphasis added).
114. Id. at 61 (emphasis added).
115. Id. at 63 (emphasis added). Of course, Learning also testified that he told Williams that 

he had “figured it out” and “knew” that the body was somewhere in the Mitchellville area. Id. at 
63, 84.

116. Id. at 104 (emphasis added).
117. See 430 U.S. at 426 n.8 (Burger, C.J., dissenting) (in contrast to admissions made by 

Williams, Massiah’s statements were obtained surreptitiously, without prior warnings, and could 
not be independently verified as reliable); id. at 430 n.l (White, J., with Blackmun & Rehnquist, 
JJ., dissenting) (although issue in Williams is defendant’s waiver of rights, question of waiver 
never addressed in Massiah, as defendant in that case was unaware both of right to counsel and 
of informant’s identity); id. at 440 & n.3 (Blackmun, J., with White & Rehnquist, JJ., dissenting) 
(statements made by Williams, unlike those of Massiah, were the product neither of a ruse nor of 
an “interrogation”). My reasons for disagreeing with the dissenters will be discussed at length in 
a future article to be published in the Georgetown Law Journal.

I do not share the view of the Williams dissenters that analytically 
Williams “is a far cry from Massiah,"117 but in one sense it is. In 
Massiah the critical conversation between petitioner and “secret” 
agent Colson, who was Massiah’s “friend” and partner in crime, also 
took place in a car. But the conversation not only was transmitted to a 
nearby agent by means of a radio transmitter hidden under the front 
seat of the car, it also was tape-recorded over a minifon device 
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concealed in the glove compartment.118 In arguing for the admissi
bility of the recording,119 then Solicitor General Archibald Cox 
observed:

118. Brief for United States at 8, Massiah v. United States, 377 U.S. 201 (1964).
119. In the district court Massiah successfully objected to admitting these tapes on the 

grounds that they contained statements relating to other defendants and to privileged matters. 
Id. The Government, however, filed the recording with the Clerk and maintained that the 
recording confirmed the testimony of its agent that Colson “did not coerce petitioner into 
making any incriminating statements or even induce him by appeals to talk in the guise of 
friendship.” Id. at 21, 27.

120. Id. at 20-21.
121. See United States v. White, 401 U.S. 745, 787-89 (1971) (Harlan, J., dissenting) 

(warrantless third-party bugging undermines the confidence and sense of security of individual 
relationships and might smother the spontaneity that liberates daily life); Lopez v. United 
States, 373 U.S. 427, 465-66, 470-71 (1963) (Brennan, J., with Douglas & Goldberg, JJ., 
dissenting) (electronic surveillance gives rise to police omniscience, one of the most effective 
tools of tyranny, strikes at freedom of communication, and destroys privacy).

122. “Courts which have considered the question have held that secret recording of police 
interrogation does not, in itself, affect the admissibility of statements.” Model Code, supra note 
28, §130.4(2), Commentary at 349.

The Model Code does provides that an arrestee be informed that a sound recording is being 
made, but recognizes that this requirement “raises a difficult question.” Id. at 348. Such a 
requirement does minimize the possibility that an arrestee will be misled about the seriousness 
of his situation, but knowledge that they are being recorded may make many reluctant to speak, 
even those who would not be inhibited by the knowledge that what they were saying was being 

No less important than its utility in helping law enforcement 
is the fact that [the recording of such conversations] 
safeguards defendants from distorted testimony and aids 
the administration of justice. . . . Even slight nuances in 
describing a conversation may be of crucial importance. . . . 
Surely, it is preferable that these crucial facts be 
established by a recording of the conversation itself. . . . 
The recording of the conversation in this case (which we 
have filed with the Clerk) would have gi en assurance that 
the agent had correctly testified that petitioner had actually 
admitted his guilt to Colson, and that he was neither 
coerced nor improperly induced to make the admissions.120

Whatever the objections to a government informer or undercover 
agent secretly recording a conversation between himself and a suspect 
or instantaneously transmitting such a conversation to other agents 
equipped with radio receivers,121 they are of little force when applied 
to a situation in which police, known to be such, have isolated a person 
from the protection of his lawyer for the purpose of “persuading” or 
“inducing” him to furnish incriminating evidence.122
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The short answer to the objection that it is not always feasible to 
utilize tape recordings is that it should only be required when it is. 
Certainly, the Des Moines police, or the Davenport police, or the 
State Bureau of Criminal Investigation agents, some of whom 
followed Learning and Williams all the way back, could have come up 
with a recording device. An objective, reliable record of the 
proceedings in the car not only seems to have been feasible, but also 
highly advisable.123 After all, Williams was one of the biggest murder 
cases in the state’s history. In all likelihood the use of a recording 
device, a tiny administrative and financial burden, would have spared 
the state the need to contest the admissibility of Williams’ disclosures 
in five courts for eight years.

reduced to writing (although it could lead some to talk more freely, secure in the knowledge that 
they would not be misquoted). See id. at 348-49.

Informing the arrestee that what he may say will be recorded is probably preferable, but I do 
not feel strongly about it. The important thing is that wherever feasible all conversation between 
the police and a person in custody be tape recorded, whether or not the person is informed that 
this is taking place. If the price for a system requiring sound recordings of the warnings, any 
waivers or other responses, and any subsequent conversation is that the suspect need not be told 
that a sound recording is being made, I would be quite willing to pay it.

123. The same may be said for Lieutenant Ackerman’s dealings with Williams in the 
Davenport courthouse. The lieutenant, it will be recalled, first denied, then admitted, that he 
had questioned Williams about the girl’s whereabouts.

124. The problem may not be the unwillingness of the police to use tape recordings as much 
as the reluctance to offer the tapes in evidence. In an unknown but considerable number of cases 
the police may tape record an interrogation for their own purposes, but with no intent to offer it 
in evidence (as opposed to the resulting confession itself) and with no expectation that it will 
ever get beyond the confines of the stationhouse. C.E. O’Hara. Fundamentals of Criminal 
Investigation 154 (4th ed. 1976) recommends that “the room set apart for interrogations or for 
interviews in the offices of the law enforcement agency should be equipped with a permanent 
recording installation,” pointing out that there may be several purposes in recording an 
interrogation other than offering it in evidence: if a suspect contradicts himself or falls into 
inconsistencies, by playing the interrogation back to him “he may be brought to appreciate the 
futility of deception,” id. at 155; if a suspect implicates associates or accomplices, “the record 
can later be played for the associates for the purposes of inducing them to confess,” id. at 156; if 
the interrogator is unable to spot weaknesses in the suspect’s story or if the interrogation is 
interrupted, the officer can listen to the tape, “analyze it for consistency and credibility,” and, 
“after determining the weak points, he can then plan the strategy and tactics to be employed in 
the next interrogation session.” Id.

In State v. Biron, 266 Minn. 272, 123 N.W.2d 392 (1963), one of the very few reported cases 
where a tape recording of the entire interrogation—right from the first question asked—became 
part of the record, the police decision to make a recording was based on the expectation that Biron 
would confess or make damaging admissions in a relatively short time and that the playing of his 
taped remarks to his accomplices would cause them to do likewise. But Biron “held out” a good 
deal longer than expected, and one or more of the five detectives who took turns questioning him 
were unaware that they were being taped. The tape did wind up in evidence—and it was disastrous 

It is hard to see why the judges, upon whom these “Finnegans Wake 
records” are inflicted, are so apathetic about the apparent unwilling
ness of police interrogators to use tape recordings.124 A veteran 
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criminal investigator and leading authority on investigative methods 
and technology tells us:

One of the characteristics of modern criminal investigation 
is the extensive use of recording devices for the production 
of a transcript of interviews and interrogations. Obviously, 
the best evidence of an interview is the recorded voice. The 
words themselves are there; the tones and inflection provide 
the true meaning; . ..

. . . Sensitive interviews and interrogations should always 
be recorded in important cases. ... If the interview must 
take place in a room, automobile, or restaurant without 
previous technical preparation, a pocket recorder can be 
used or one which is concealed in a briefcase. The 
investigator can be wired for the occasion, i.e., a microphone 
and small recorder can be attached to his person and 
concealed beneath his clothes.125

for the prosecution when it did—but the police didn’t plan it that way. See Kamisar, FredE. Inbau: 
“The Importance of Being Guilty,” 68 J. Crim L. & C. 182, 185 n.20 (1977) (representative 
sampling of police questions). According to Biron’s lawyer, Gerald M. Singer, somebody in the 
police department “tipped him off” that a tape of his client’s interrogation existed, he so 
informed the trial judge, the judge asked a police witness about this, and the officer admitted 
that this was so. Interview with Gerald M. Singer, University of Minnesota Law School (March 
1962).

125. C.E. O’Hara, supra note 124, at 146-48 (first emphasis added).
126. Brief for Petitioner, Joint App. at 55, 75.
127. There would be little point in requiring all conversation in the car to be tape recorded if 

the police officers were free to engage in unrecorded talks with their prisoners outside the 
vehicle during various stops along the way. Thus, on extended car “visits,” such as occurred in 
Williams, police officers should be equipped with pocket recorders or other devices when they 
and their prisoners leave the vehicle. See text accompanying note 125 supra. In the instant case, 
Learning and Nelson need only have been equipped with microphones that broadcast to the 
state agents in the Bureau of Criminal Investigation car that followed their car all the way back to 
Des Moines. See Brief for Petitioner, Joint App. at 66, 80. The state agents could have used 
equipment in their car to record all out-of-vehicle conversations.

It was good of Captain Learning to tell Williams, as they were about 
to leave Davenport, to be sure to remember what the captain had told 
him about his rights and about being represented by counsel,126 but it 
would have been even better if procedures had been in effect that 
would have enabled the captain to remember what he had told 
Williams about his rights. Lengthy police car “visits” with isolated 
prisoners, such as occurred in Williams, should not be permitted 
unless all the proceedings, both in the car and during stops along the 
way, are tape recorded.127



240 The Georgetown Law Journal [Vol. 66:201

True, a recording can be tampered with, but “it is doubtful that 
many officers would dare tamper with (such] physical evidence [and in 
any event] it could be required that the record be [promptly] 
deposited with the court under seal.”128 Of course, the defendant 
would have the right to cross-examine the officer testifying to its 
authenticity. “The fact that it is conceivable that an agent may perjure 
himself no more makes a recording inherently unreliable and 
inadmissible than any other evidence which likewise may be 
fabricated.”129

128. Enker & Eisen, Counsel for the Suspect: Massiah v. United States and Escobedo v. 
Illinois, 49 Minn. L. Rev. 47, 87 (1964).

129. Brief for United States at 21 n.10, Massiah v. United States, 377 U.S. 201 (1964).
130. Pound, Legal Interrogation of Persons Accused or Suspected of Crime, 24 J. Crim. L.C. & 

P.S. 1014, 1017 (1934); see Kamisar, Kauper’s “Judicial Examination of the Accused” Forty 
Years Later—Some Comments on a Remarkable Article, 73 Mich. L. Rev 15, 27-32 (1974) 
(proposal for complete taped record of judicial examination, including information of rights, any 
answer of them, and any questioning; Kauper would have recommended audio or video tape 
recording of interrogations if techniques had been available when he wrote); Kauper, Judicial 
Examination of the Accused—A Remedy for the Third Degree, 30 Mich. L. Rev. 1224, 1240, 1248 
(1932) (proposal for “prompt interrogation by magistrate supported by the threat of comment 
on failure to answer” with a complete record kept of the interrogation).

131. C.E. O’Hara, Fundamentals of Criminal Investigation 101 (lsted. 1956).
132. Model Code, supra note 28, § 130.4 note at 39. The Model Code requires tape 

recordings of the warning and waiver procedures at the police station, noting that “mandatory 
recording of all casual encounters cannot be required without providing that the prisoner remain 
throughout custody in a room where sound equipment is available or providing for mobile 
recording units to accompany each person in custody.” Id. § 130.4, Commentary at 345.

I submit, however, that if the Reporters-Draftsmen of the Model Code had anticipated a 
Williams fact situation, they would have required tape recordings of the proceedings in the 

Although its need and advisability are graphically illustrated by the 
gaps, inconsistencies, and confusion pervading the Williams record, 
there is nothing new about this proposal. Even before the advent of 
tape recordings, Roscoe Pound proposed “legal examination” of 
suspects before a magistrate and “provision ... for taking down the 
evidence so as to guarantee accuracy,” in large measure because “it is 
not the least of the abuses of the system of extralegal interrogation 
that there is a constant conflict of evidence as to what the accused 
said and as to the circumstances under which he said or was coerced 
into saying it.”130 But tape recordings have been available for some 
time now. More than twenty years ago, the author of a well-known 
investigation manual pointed out: “Important interrogations [and 
presumably important “visits” as well] and confessions should be 
recorded.”131

To aid the resolution of (and hopefully to avoid altogether) disputes 
about what happened to someone in custody, the use of sound 
recording devices is required by both the American Law Institute132 
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and by the National Conference of Commissioners on Uniform State 
Laws.133 These procedures are deemed central to the Model Code’s 
“attempt to provide clear and enforceable rules governing the period 
between arrest and judicial appearance.”134 The Court should deem 
them central to its mission as well.

police car. A three- or four-hour secret session, albeit in a moving vehicle, with the prime 
suspect—indeed, the only suspect—in a murder case is hardly a “casual encounter.”

Of course, if the Model Code provisions had governed the disposition of the Williams case, it 
would have been resolved in defendent’s favor without ever reaching the question whether the 
proceedings in the car had to be tape recorded. The Model Code “provides that once a suspect 
invokes his right to remain silent or to meet with counsel”—and Williams did both several 
times—“no law enforcement officer shall seek a waiver or interrogate the suspect in any way 
until the suspect meets with counsel.” Id. § 140.8(2)(d), Commentary at 371. But see Michigan 
v. Mosley, 423 U.S. 96, 103-05 (1975) (police may renew questioning of suspect who has 
exercised his right to remain silent provided the suspect’s right to cut off questioning is 
scrupulously honored).

133. Uniform Rules of Criminal Procedure Rule 243 (Approved Draft 1974) (“the 
information of rights, any waiver thereof, and any questioning shall be recorded upon a sound 
recording device whenever feasible and in any case where questioning occurs at a place of 
detention”) (emphasis added).

134. Model Code, supra note 28, § 130.4 note, at 39.
135. Lopez v. Zelker, 344 F. Supp. 1050, 1054 (S.D.N.Y.), aff'd without opinion, 465 F.2d 

1405 (2d Cir.), cert, denied, 409 U.S. 1049 (1972). In Lopez Judge Frankel noted that after 
formal judicial proceedings have been initiated, thus

[rjiveting tightly the critical right to counsel, a waiver of that right requires the 
clearest and most explicit explanation and understanding of what is being given up. 
There is no longer the possibility—and the law enforcement justification—that a 
mere suspect may win his freedom on the spot by “clearing up a few things.” Even 
in the courtroom, where an impartial judicial officer is presumably impelled by no 
purpose but fairness, that officer must counsel with care and advise against the 
likely folly of a layman’s proceeding without the aid of a lawyer. We cannot settle 
for less where the waiver has been proposed by a law enforcement officer whose 
goals are clearly hostile to the interests of the already indicted person in custody.

Id. at 1054; see People v. Lopez, 28 N.Y.2d 23, 28-29, 268 N.E.2d 628, 631, 319 N.Y.S.2d 825, 
829 (Breitel, J., with Fuld, C.J., & Burke, J., dissenting) (postarraignment or postindictment 
interrogation “is no longer a general inquiry into an unsolved crime but rather a form of pretrial 
discovery”; “the preparation for (defendant’s! trial has begun”), cert, denied, 404 U.S. 840 
(1971).

The Uniform Rules of Criminal Procedure provide that after the initial appearance before a 
magistrate (Williams, it will be recalled, was arraigned before a judge in Davenport on the 
outstanding arrest warrant, advised of his rights by the judge, and committed by him to jail), no 
law enforcement officer or his agent may question a defendant “unless the defendant’s lawyer 
consents or is present at the questioning, or the defendant has waived counsel under Rule 711 
|which is the rule for accepting a waiver at or during the trial].” Uniform Rules of Criminal 
Procedure rule 331 (Approved Draft 1974).

The Model Code procedures are designed to effectuate a suspect’s 
rights before the time that adversary judicial proceedings have begun. 
But the case for providing clear and enforceable rules governing the 
period following the initiation of judicial proceedings against a person 
is still stronger. In such a case, and Williams is such a case, “the 
casual and relatively perfunctory invitation to a Miranda-styXe waiver 
is [or ought to be] insufficient.”135 At the very least, no claim that a 
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waiver has been obtained should be accepted unless all proceedings 
subsequent to the initiation of judicial proceedings have been tape 
recorded.

I do not think that in the bulk of the post-Massiah, post-Miranda 
cases the problem is “lying” as that word is normally used—a false 
statement deliberately presented as being true, a statement meant to 
deceive.136 Rather, I think it is “lying” in the sense that lawyers, poets, 
and historians often “lie”—they do not “reproduce reality” but 
“illumine some aspect of reality, and it always makes for deceit to 
pretend that what is thus illumined is the whole of reality.”137 That is 
why, not too uncommonly, when a neutral observer reads the 
petitioner’s statement of the case and then the respondent’s—or the 
majority and dissenting opinions in the case—he is compelled to 
wonder whether they are talking about the same case.

136. Although I believe that Captain Learning’s original version of the Christian burial speech 
is overall more damaging to the prosecution than his second version, the second is clearly more 
damaging in several respects. This is strong evidence that the second time the captain testified 
on the subject he was not “lying,” as that term is usually defined.

137. Cohen, Field Theory and Judicial Logic, 59 Yai.f. L.J. 238, 242 (1950).
138. This question probably understates the criminal defendant’s problem by a considerable 

margin. The more apt analogy would seem to be a situation where no trial transcripts are made, 
but the appellate courts almost invariably adopt the government lawyer’s version of what 
occurred below.

139. Petition for Certiorari at 4-6.

What would it be like to argue a case on appeal or to hand down 
opinions in such a case without any objective, reliable record—with 
nothing to rest on but each lawyer’s own recollection and interpreta
tion of the critical events at the trial?138

It is worth noting that the “Statement of the Case” in Iowa’s petition 
for a writ of certiorari summarily describes the Christian burial speech 
as follows: “While en route to Des Moines one of the officers 
commented that the weather was beginning to turn bad and that 
discovery of the body and a decent burial for the child might be delayed 
by snow covering the body. ”139 Has something been lost in the summary 
of the captain’s testimony? One can demonstrate, or at least forcefully 
argue, that much has—much of the tone, color, and meaning of “the 
speech”—but one can do so only because how the captain described 
the speech is a matter of record. What, however, if the captain had 
described the speech the way the Iowa attorney general described it in 
the petition for certiorari? The captain’s word would have been the last 
word. There would have been no place else to turn.

It is not because a police officer is more dishonest than the rest of 
us that we should demand an objective recordation of the critical
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events. Rather, it is because we are entitled to assume that he is no 
less human—no less inclined to reconstruct and interpret past events 
in a light most favorable to himself—that we should not permit him to 
be “a judge of his own cause.”140

140. See Cohen, supra note 137, at 242 (maxim that no man should be judge of his own cause 
derives from recognition that a person’s values influence his perceptions of fact and law).

141. See Freund, William J. Brennan, Jr., 86 Yale L.J. 1015, 1016-17 (1977) (Brennan’s 
apprehension of substantive rights in terms of procedural variant is perhaps product of his 
experience as trial lawyer and state court judge).

142. Speiser v. Randall, 357 U.S. 513, 520-21 (1958); see Michigan v. Mosley, 423 U.S. 96, 
113 (1975) (Brennan, J., dissenting) (concrete procedural guidelines necessary to assure 
voluntariness of statements obtained from defendant in custody).

143. Cf. Miranda v. Arizona, 384 U.S. 436, 526 (1966) (Harlan, J., dissenting) (Court is 
forever adding new stories to the temples of constitutional law and temples have a way of 
collapsing when one story too many has been added) (citing Douglas v. Jeanette, 319 U.S. 151, 
181 (1943) (Jackson, J., concurring in the result)).

In one of his early opinions on the Supreme Court, an opinion that 
undoubtedly drew upon his rich background as a trial lawyer and state 
court judge,141 Justice Brennan pointed out:

To experienced lawyers it is commonplace that the 
outcome of a lawsuit—and hence the vindication of legal 
rights—depends more often on how the factfinder appraises 
the facts than on a disputed construction of a statute or 
interpretation of a line of precedents. Thus the procedures 
by which the facts of the case are determined assume an 
importance fully as great as the validity of the substantive 
rule of law to be applied. And the more important the rights 
at stake the more important must be th? procedural 
safeguards surrounding those rights.142

This theme should dominate our thinking about the confession 
problem. Otherwise, decades of experience will surely have been 
wasted. Otherwise, it will be of no great moment whether new stories 
are added to the temples of constitutional law or old ones removed.143 
For any time an officer unimpeded by any objective record distorts, 
misinterprets, or overlooks one or more critical events, the temple 
may fall. For it will be a house built upon sand.
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Introduction

The Journal is proud to present its seventh annual publication of 
the Circuits Note. In this year’s Note the Journal has reviewed and 
analyzed every criminal decision rendered by the Supreme Court 
during its 1976-77 Term and every criminal case decided by the 
United States Courts of Appeals between May 1, 1976 and May 1, 
1977. In addition, references have been made throughout the Note to 
relevant secondary sources.*

The format of this year’s Note varies only slightly from that utilized 
in past years. The Note’s basic organization follows the chronological 
progression of the criminal process. The final sections treat 
constitutional challenges and substantive defenses. A table of 
contents and case index are provided to facilitate use of the Note. 
In addition, a statistical survey of issues decided in each circuit has 
been added this year. Comparisons of this data from year to year should 
indicate trends regarding each issue surveyed within each circuit.

The following editors deserve thanks for their contribution to this 
year’s Note: Patricia R. Ambrose, G. Paul Bollwerk, IH, Norman 
A. Dupont, R. Elaine Leitner, J. Griffin Lesher, Kenneth D. Polin, 
Mark E. Schifrin, and Eric C. Scoones. The Journal also wishes to 
acknowledge the following persons who wrote sections of this year’s 
Note:

Jeanne M. Mallett Scope of the Fourth Amendment
Arrest
Search Warrants
Limited Searches and Seizures

*For convenience the following hereinafter citations have been 
adopted:
V. Ball, R. Barnhart, K. Brown, E. Dix, E. Gellhorn, R. Meisenholder, E. Roberts, J. 
Strong, McCormick’S Handbook of the Law of Evidence (2d ed. E. Cleary 1972) (hereinafter 
cited as McCormick],
J. Moore, Federal Practice (2d ed. 1965) [hereinafter cited as J. Moore],
Special Committee on Standards for the Administration of Criminal Justice, ABA 
Project on Standards for Criminal Justice, Standards Relating to the Prosecution 
Function and the Defense Function (1971) [hereinafter cited as ABA Standards].
C. Wright, Federal Practice and Procedure: Criminal (1969) [hereinafter cited as C. 
Wright],
Note, The United States Courts of Appeals: 1975-1976 Term Criminal Law and Procedure, 65 Geo. 
L.J. 203 (1976) [hereinafter cited as Circuits Note: 1975-1976 Term],
Note, The United States Courts of Appeals: 1974-1975 Term Criminal Law and Procedure, 64 Geo. 
L.J. 167 (1975) [hereinafter cited as Circuits Note: 1974-1975 Term].
Citations to the Federal Rules of Evidence for the United States Courts and Magistrates are to the 
West 1975 edition.
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Investigation and Police Practices

SCOPE OF THE FOURTH AMENDMENT

The fourth amendment protects an individual’s reasonable expec
tation of privacy in his person and property1 by prohibiting 

1. Katz v. United States, 389 U.S. 347, 351 (1976) (fourth amendment protects people, not 
places); cf. United States v. Solis, 536 F.2d 880,881-83 (9th Cir. 1976) (no reasonable expectation 
in air around van parked in public area; trained dogs may monitor without warrant). Compare 
United States v. Chadwick, 97 S. Ct. 2476, 2483 (1977) (reasonable expectation of privacy in 
contents of double-locked footlocker in police custody) and G.M. Leasing Corp. v. United States, 
429 U.S. 338, 351-58 (1977) (reasonable expectation of privacy in business premises continues 
despite IRS agent’s authority to seize assets in satisfaction of tax assessments) and United States 
v. Fluker, 543 F.2d 709, 716-17 (9th Cir. 1976) (reasonable expectation of privacy in common 
entrance hall when building’s small outer door usually locked and tenant’s conduct demonstrated 
such expectation) and United States v. Carriger, 541 F.2d 545,550-52 (6th Cir. 1976) (reasonable 
expectation of privacy in common areas of locked apartment building if members of general public 
excluded) and United States v. Holmes, 521 F.2d 859, 864-65 (5th Cir. 1975) (installation of 
electronic tracking device on a motor vehicle violates reasonable expectation of privacy), aff’d on 
rehearing en banc, 537 F.2d 227 (5th Cir. 1976) (per curiam) with United States v. Stumes, 549 
F.2d 831, 832 (8th Cir. 1977) (per curiam) (lesser expectation of privacy in prison) and United 
States v. Head, 546 F.2d 6,8 (2d Cir. 1976) (no reasonable expectationof privacy because suspect 
aware that routine flouroscopy procedure conducted pursuant to military regulation) and United 
States v. Stanley, 545 F.2d 661, 667 (9th Cir. 1976) (lesser expectation of privacy when crossing 
border) and United States v. Hufford, 539 F.2d 32, 33-35 (9th Cir.) (no reasonable expectation of 
privacy either in drum of caffeine not in suspect’s possession when tracking device attached or in 
movements on public road), cert, denied, 429 U.S. 1002 (1976)and United States v. Solimine, 536 
F.2d 703, 707-08 (6th Cir.) (no reasonable expectation of privacy if goods remain in open area of 
warehouse; defendant assumed risk of warehouseman’s consent to search), vacated on other 
grounds, 429 U.S. 990 (1976) and Magda v. Benson, 536 F.2d 111, 112 (6th Cir. 1976) (per 
curiam) (no expectation of privacy in garbage bag placed on lawn next to other bags) and United 
States v. Diaz, 535 F.2d 130, 133 (1st Cir. 1976) (no reasonable expectation of privacy in 
conversations with another person).

Common law property concepts, in particular the notion of trespass, do not necessarily 
articulate the scope of protection offered by the fourth,amendment. See United States v. Katz, 
389 U.S. at 353 (fourth amendment protects people, not places). In some cases, the fourth 
amendment affords protection not conferred by the doctrine of trespass. See id. (reasonable 
expectation of privacy in telephone calls monitored from public telephone booth); Jones v. United 
States, 362 U.S. 257, 260-67 (1960) (person legitimately on premises of third party has privacy 
interest as guest and may challenge legality of search). In other situations, the Government’s 
trespass will be found not to encroach upon an individual’s reasonable expectation of privacy. See 
Saiken v. Bensinger, 546 F.2d 1292, 1295-97 (7th Cir. 1976) (no reasonable expectation of 
privacy in goosehouse 400 feet from farm); United States v. Freie, 545 F.2d 1217, 1223 (9th Cir. 
1976) (per curiam) (no reasonable expectation of privacy in boxes left in open field), cert, denied, 
97 S. Ct. 1645 (1977). In Magda v. Benson, 536 F.2d at 112, the Sixth Circuit held that the 
fourth amendment’s protection against unreasonable searches and seizures does not extend to 
the seizure of garbage bags left on the lawn next to the street outside a residence, explicitly 
rejecting the reasoning of the California Supreme Court in the celebrated case of People v. 
Krivda, 5 Cal. 3d 357,368,486 P.2d 1262,1269,96 Cal. Rptr. 62,69 (1971). Both courts relied on 
common law abandonment theories. The Krivda court determined that placement of trash barrels 
adjacent to the street does not constitute abandonment of trash to police or the general public 
when the trash is concealed and not commingled with other people’s refuse. Id. at 367,486 P.2d at 
1268,96 Cal. Rptr. at 69. On virtually identical facts, Magda held that owners of tied garbage bags
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unreasonable searches and seizures by the Government.2 Although 
the fourth amendment prohibits unreasonable, not warrantless, 
searches and seizures, courts require prior authorization by a neutral 
and detached magistrate unless the search falls within a well-defined 

had abandoned them for all purposes and had no reasonable expectation of privacy in them, even 
though a municipal ordinance forbade unauthorized persons from rummaging through garbage 
bags. 536 F.2d at 112. Although the circuits have split on whether there is a reasonable 
expectation of privacy with regard to trash or garbage left outside a house or office, the weight of 
federal authority accords with Magda. Compare United States v. Mustone, 469 F.2d 970,972 (1st 
Cir. 1972) (defendant renunciated expectation of privacy in contents of closed trash bags placed 
in front of office) and United States v. Stroble, 431 F.2d 1273, 1276 (6th Cir. 1970) (seizure of 
carton left beside two garbage cans adjacent to curb upheld on alternative plain view and 
abandonment theories; evidence not within curtilage of home) with Work v. United States, 243 
F.2d 660, 662-63 (D.C. Cir. 1957) (seizure of phial from closed trash can under porch invalidated; 
placing phial in trash receptacle constituted abandonment only to trash collectors). The federal 
courts have agreed that when trash is commingled outside a multiunit building, the defendant has 
no reasonable expectation of privacy in it. See, e.g., United States v. Jackson, 448 F.2d 963, 971 
(9th Cir. 1971) (defendant had no expectation of privacy in public trash receptacle outside motel 
room); United States v. Minker, 312 F.2d 632, 634 (3d Cir. 1962) (defendant had insubstantial 
privacy interest in trash receptacle used by cotenants), cert denied, 372 U.S. 953 (1963).

2. U.S. CONST, amend. IV; see Mapp v. Ohio, 367 U.S. 643, 647-50 (1961). The protection of 
the fourth amendment extends only to searches conducted by the Government. The majority of 
courts hold, therefore, that police need not procure a warrant to acquire evidence seized in a 
search conducted by, and at the initiation of, private persons. Burdeau v. McDowell, 256 U.S. 465, 
475 (1921) (fourth amendment limitations apply only to searches by the Government); see, e.g., 
United States v. Humphrey, 549 F.2d 650,652-53 (9th Cir. 1977) (air carrier employee’s search of 
package claimed by defendant at lost-and-found office valid; subsequent search by police 
permissible because defendant abandoned package); United States v. de la Fuente, 548 F.2d 
528, 540 (5th Cir. 1977) (airline employee’s search of suitcase for identification valid; heroin 
observed by police agent standing nearby admissible under plain view exception to warrant 
requirement); United States v. Francoeur, 547 F.2d 891, 893-94 (5th Cir.) (private security 
officer’s search valid; use of evidence to support search warrant permissible), cert, denied, 97 S. 
Ct. 2640 (1977); United States v. Crabtree, 545 F.2d884,885-86 (4th Cir. 1976) (per curiam) (air 
carrier employee’s search of package valid; contents admissible); United States v. Auler, 539 F.2d 
642,647-48 (7 th Cir. 1976) (telephone company’s wiretap to discoveruse of “blue box” device to 
make illegal long-distance calls valid; use of recordings by FBI to obtain warrant permissible), cert, 
denied, 429 U.S. 1104 (1977); United States v. Sherwin, 539 F.2d 1, 8 (9th Cir. 1976) (en banc) 
(trucking company manager *s  inventory search of damaged cartons valid; use of evidence to obtain 
search warrant permissible). The Eighth Circuit, however, has indicated that it may view the 
acquisition by police of property seized in a private search as a seizure subject to the fourth 
amendment. See United States v. Kelly, 529 F.2d 1365,1371-73 (8th Cir. 1976) (UPS employee’s 
inventory search of damaged cartons valid but acquisition by FBI without warrant unlawful 
seizure); Comment, 90 Harv.L. Rev.463 (1976) (comparing United States v. Sherwin, 539 F.2d 1 
(9th Cir. 1976) with United States v. Kelly, 529 F.2d 1365 (8th Cir. 1976)). Recent Eighth Circuit 
cases appear to retreat from this position without expressly discussing Kelly. Compare United 
States v. Kelly, 529 F.2d 1365, 1371-72 (8th Cir. 1976) (warrant requirement applies to 
acquisition by police of property seized by private parties) with United States v. Haes, 551 F.2d 
767, 771 (8th Cir. 1977) (no discussion of warrantless police acquisition; court must inquire 
whether police instituted further search) and Gundlach v. Janing, 536 F.2d 754, 755 (8th Cir. 
1976) (per curiam) (use at trial of fruits of private search held valid without discussion of police 
acquisition).

Searches conducted by private parties who act as agents of the Government fall within the 
purview of the fourth amendment. Coolidge v. New Hampshire, 403 U.S. 443, 487 (1971). Courts 
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exception to the warrant requirement.* 3 In contrast, courts consist
ently uphold the validity of arrests made without a warrant as long as 
they are supported by probable cause.4 This Term in United States v. 
Chadwick5 the Supreme Court affirmed its commitment to the fourth 
amendment’s guarantee of protection against warrantless invasions of 
legitimate privacy interests whether or not such interests are 
associated with the home. In Chadwick the Court invalidated the 
warrantless search of a double-locked footlocker previously seized 
incident to a valid arrest.6 Reasoning that the defendants, by placing 
their personal effects inside the footlocker, had manifested a 
reasonable expectation that the contents would remain free from 
public examination,7 the Court discarded the Government’s conten
tion that the fourth amendment protects only those interests 
traditionally associated with the home.8 The Court further concluded 
that the search could not be justified by analogy to the vehicle 
exception to the warrant requirement,9 as the Government argued. 
The Court observed that the vehicle exception found partial 
justification in the diminished expectation of privacy inhering in 
automobiles, but that a similarly reduced privacy interest could not be 
said to exist with respect to a locked footlocker.10

are hesitant, however, to view private parties as government agents, even if the Government was 
involved or acquiesced in the search. See id. at 487 (wife not agent of Government because giving 
police the suspect’s gun and clothing motivated by desire to clear husband); United States v. 
Lamar, 545 F.2d 488, 490 (5th Cir. 1977) (air carrier employee not agent of police even though 
search conducted immediately after officer inquired about suitcase because officer did not 
request or participate in search); United States v. Crabtree, 545 F.2d at 885-86 (per curiam) (air 
carrier transporting U.S. mail and subject to federal regulation not agent of Government); 
Gundlach v. Janing, 536 F.2d at 755 (per curiam) (police failure to dissuade private party from 
searching does not constitute governmental search); cf. United States v. Haes, 551 F.2d at 771 
(fourth amendment covers viewing by FBI of films obtained through private search).

3. United States v. Chadwick, 97 S. Ct. 2476, 2486 (1977) (unreasonable for Government to 
conduct warrantless search of footlocker one hour after arrest without exigent circumstances). 
Compare United States v. Crowder, 543 F.2d 312, 316 (D.C. Cir. 1976) (en banc) (warrant is 
factor in finding removal of bullet from suspect’s arm reasonable search), cert, denied, 429 U.S. 
1062 (1977) with United States v. Cameron, 538 F.2d 254, 259 (9th Cir. 1976) (lack of warrant is 
factor in holding body cavity search unreasonable).

4. United States v. Watson, 423 U.S. 411, 418 (1976); see notes 31-47 infra and accompanying 
text.

5. 97 S. Ct. 2476 (1977).
6. Id. at 2481.
7. Id. at 2483.
8. Zd. at 2481.
9. Id. at 2483-84.
10. Id. at 2484. Finally, the search could not be upheld as incident to a valid arrest because it 

occurred at a time and place remote from the arrest, when any danger that the arrestees would gain 
access to a weapon or destroy evidence had entirely dissipated. Id. at 2485.

The Fifth and Ninth Circuits confronted the question whether the 
use of an electronic tracking device intrudes upon an individual’s 
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reasonable expectation of privacy. The Fifth Circuit held that 
although an individual might expect visual surveillance, “he can 
reasonably expect to be ‘alone’ in his car when he enters it and drives 
away,” and that the Government’s failure to procure a warrant prior to 
installation was per se unreasonable.11 In contrast, the Ninth Circuit, 
analogizing “bumper beepers” to trained sniffing dogs and search
lights, drew no distinction between visual surveillance and the use of 
an electronic tracking device to monitor a suspect’s movements along 
a public road.12

11. United States v. Holmes, 521 F.2d 859, 866-67 (5 th Cir. 1975), aff'd in relevant part by an 
equally divided court en banc, 537 F.2d 227 (1976) (per curiam).

12. United States v. Hufford, 539 F.2d 32, 34 (9th Cir.), cert, denied, 429 U.S. 1002 (1976); 
see United States v. Frazier, 538 F.2d 1322,1326 (8th Cir. 1976) (Ross, J., concurring) (objective 
of beeper is to observe location of vehicle in question; no greater intrusion than that caused by vis
ual surveillance). Other circuits have been reluctant to confront the issue of whether the installa
tion of a beeper comes within the purview of the fourth amendment and have relied instead on 
other grounds for their decisions. See United States v. Woodward, 546 F.2d 576, 577 (4th Cir. 
1976) (per curiam) (warrantless installation of beeper on car not addressed; visual observation, 
not tracking device, resulted in gathering of evidence used at trial); United States v. Emery, 541 
F.2d 887, 890 (1st Cir. 1976) (warrantless installation of beeper in mailed package containing 
cocaine upheld because defendant had no reasonable expectation of privacy in contraband).

13. See, e.g., Ramsey v. United States, 97 S. Ct. 1972, 1979-80 (1977) (national interest in 
controlling entry of contraband outweighs intrusion of opening international letter-class mail); 
United States v. Martinez-Fuerte, 428 U.S. 543, 556 (1976) (national interest in capturing illegal 
aliens outweighs limited intrusion of stopping cars at fixed checkpoint); Terry v. Ohio, 392 U.S. 1, 
20-21 (1968) (need to protect investigative officers justifies patdown for weapons without 
probable cause); United States v. Vasquez-Guerrero, 554 F.2d 917, 919 (9th Cir. 1977) (per 
curiam) (substantial public interest in controlling illegal alien traffic justifies routine vehicle stops 
at checkpoints).

14. Compare Rochin v. California, 342 U.S. 165, 172-73 (1952) (pumping stomach to obtain 
morphine capsules unreasonable) and United States v. Cameron, 538 F.2d 254, 258-59 (9th Cir. 
1976) (rectal cavity search initiated within border search exception unreasonable despite finding 
of probable cause) with Schmerber v. California, 384 U.S. 757, 771 (1966) (blood tests given to 
persons suspected of drunken driving reasonable).

15. See United States v. Chadwick, 97 S. Ct. 2476, 2485 (1977) (need to protect police and 
prevent destruction of evidence limits search incident to arrest to area within arrestee’s 
immediate control); United States v. Ramsey, 97 S. Ct. 1972, 1979-80, 1982 (1977) (need to 
prevent importation of contraband justifies opening international letter-class mail, but customs 
officials may not read correspondence); Chimel v. California, 395 U.S. 752, 762-63 (1969) (need 
to protect police and preserve evidence limits search incident to arrest to area within arrestee’s 
control); United States v. Edwards, 554 F.2d 1331,1337 (5th Cir. 1977) (automobile searchmust 
be no more intrusive than necessary to protect owner’s property and to protect police from 
danger).

Whether a search or seizure is reasonable is determined by 
weighing the Government’s need against the individual’s privacy 
interest in the area invaded.13 Therefore, intrusions into areas 
traditionally accorded a high privacy interest must be justified by a 
correspondingly high level of need.14 When the balancing test results 
in allowing a search, the need justifying the search defines its 
permissible scope.15
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A search initially reasonable because conducted pursuant to a 
warrant or falling within an exception to the warrant requirement may 
nevertheless be invalidated either because the justification for the 
search is outweighed by its intrusiveness or because the procedures 
used in the search are unreasonable.16 In United States v. Cameron1'' 
the defendant objected to both the reasonableness of procedures 
used and the justification for immediate intrusion when customs 
officials conducted a rectal cavity search.18 Although probable cause 
to believe that the suspect had secreted contraband in his rectal 
cavity was established in the course of a strip search valid under the 
border search exception,19 the court regarded the subsequent 
warrantless body cavity search as unreasonable because the 
Government could not demonstrate an immediate need for the 
intrusion20 and because the authorities had not proceeded with due 
regard for the subject’s privacy and dignity in a situation already 
laden with fear and anxiety.21 The court interpreted the reasonable
ness language of the fourth amendment to require that the 
Government transcend the usual procedural requirements by at
tempting to mitigate the anxiety, discomfort, and humiliation a 
suspect may suffer in such situations22 and suggested that securing a 
warrant would not only ease a suspect’s fears but ensure reasonable 
procedures.23 The securing of a warrant combined with carefully 
delineated procedures and a demonstrated need for the search led the 
District of Columbia Circuit to find reasonable the surgical removal of 
a bullet from a suspect’s arm in United States v. Crowder.24 In that 
case there was probable cause to believe that the bullet would identify 
the suspect as a murderer;25 moreover, the Government made a strong 
showing that no alternative method would provide the evidence 
needed.26 The presence of a skilled surgeon to perform the operation 
and other medical safeguards designed to ensure minimal risk of 
permanent injury also convinced the court that the procedures 

16. See Schmerber v. California, 384 U.S. 757, 768 (1966) (fourth amendment protects against 
intrusions not justified under the circumstances or not conducted in a reasonable manner).

17. 538 F.2d 254 (9th Cir. 1976).
18. Id. at 257-58.
19. Id. at 257.
20. Id. at 259. The court noted that the contraband might eventually have been eliminated 

naturally without necessitating a search. Id. at 258.
21. Id.
22. Id.
23. Id. at 259.
24. 543 F.2d 312, 316 (D.C. Cir. 1976) (en banc), cert, denied, 429 U.S. 1062 (1977).
25. Id.
26. Id.
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employed were reasonable.27 Finally, the defendant benefited from a 
full adversary hearing before the warrant was issued.28 Crowder and 
Cameron taken together indicate that even an extreme government 
intrusion in an area accorded a high privacy interest may be 
reasonable if supported by a warrant, compelling governmental need, 
and careful procedures. The dissenters in Crowder, however, 
criticized the “loose criteria” used by the majority to define a minor 
operation on the ground that they offered “no clear-cut barrier to 
further in-roads on bodily integrity short of predictable permanent 
injury.”29 The dissenting judges further suggested that some searches 
may be so intrusive that they should be deemed unreasonable per se 
under the fourth amendment even in the presence of a warrant.30

27. Id.
28. Id.
29. Id. at 324 (Robinson, J., with Bazelon, C.J., & Wright, J., dissenting).
30. Id. at 319-24 (Robinson, J., with Bazelon, C.J., & Wright, J., dissenting).
31. U.S. Const, amend. IV.
32. Beck v. Ohio, 379 U.S. 89, 91 (1964); see United States v. Prewitt, 553 F.2d 1082,1085 

(7th Cir. 1977) (per curiam) (discovery by postal inspectors that two suspicious $291 money 
orders had been issued for $ 1 each constituted probable cause to arrest person attempting to pass 
them); United States v. Coades, 549 F.2d 1303,1305 (9th Cir. 1977) (per curiam) (officers given 
description of robbers and direction of their flight had probable cause to arrest only two 
pedestrians in sight fitting description); United States v. Thomas, 551F.2d 347,347-48 (D.C. Cir. 
1976) (per curiam) (exchange of tinfoil packet for currency observed by experienced patrolman 
constituted probable cause); United States v. Hollman, 541 F.2d 196, 198-99 (8th Cir. 1976) 
(suspect’s jettisoning of heroin packets from car window when stopped for traffic violation 
established probable cause); Burbank v. Warden, 535 F.2d 361, 366 (7th Cir. 1976) (beat officer’s 
personal knowledge of neighborhood residents provided probable cause to arrest suspect 
described by witness after shooting), cert, denied, 429 U.S. 1045 (1977); United States v. 
Vasquez, 534 F.2d 1142, 1145 (5th Cir.) (flight from police at scene of crime, although insuffi
cient by itself, can be key factor in determining probable cause), cert denied, 429 U.S. 979 (1976); 
United States v. Butler, 533 F.2d 221, 223 (5th Cir. 1976) (per curiam) (suspicious movements 
and fact that suspect carried large amounts of money in shopping bag provided probable cause for 
arrest of suspected narcotics traffickers).

33. Fed. R. Crim. P. 4(a).

Probable Cause. The fourth amendment shields individuals
from unreasonable searches and seizures by providing that all arrests 
and searches be preceded by a finding of probable cause,31 which 
confers protection irrespective of the presence of a warrant. As applied 
to arrests, the standard requires that at the moment of arrest the officer 
personally know or be reliably informed of sufficient facts or circum
stances to warrant his belief32 that a crime has been committed and 
that the suspect named or described committed it.33 Searches are sup
ported by probable cause if the facts and circumstances would 
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persuade a reasonably prudent person34 that a crime has been com
mitted35 and that evidence of the crime can be found at the location to 
be searched.36 In neither arrests nor searches will mere suspicion 
satisfy the Government’s burden,37 but the circumstances may 
establish probable cause without being sufficient to prove guilt.38

34. See Brinegar v. United States, 338 U.S. 160, 175 (1949) (probable cause determined by 
everyday factual and practical considerations on which reasonable and prudent men act).

35. See United States v. Londono, 553 F.2d805,810 (2d Cir. 1977) (defendant’s possession of 
excess cash, his evasive answers to agents at airport, and his apparent intention to leave country 
without reporting excess cash established probable cause to believe customs reporting 
requirements violated); United States v. Brown, 548 F.2d 204, 207 (7th Cir. 1977) (defendant’s 
possession of sawed-off shotgun established probable cause to search because possession alone 
ordinarily illegal); United States v. Giacalone, 541 F.2d 508, 515 (6th Cir. 1976) (victim’s fear 
for his physical safety, subsequent disappearance of victim, and presence of bloodstains in car 
where victim last seen ample evidence of foul play).

36. See United States v. Christenson, 549 F.2d 53, 56-57 (8th Cir. 1977) (occurrence of three 
thefts in one night in vicinity of well-known burglar’s motel room established probable cause to 
search his apartment and car); United States v. Maestas, 546 F.2d 1177, 1180 (5th Cir. 1977) 
(averment that known counterfeiters mailed counterfeiting paraphernalia to defendant’s address 
established probable cause to search her apartment because most people normally keep mail at 
residence); United States v. Jones, 545 F.2d 1112,1114-15 (8th Cir. 1976) (defendant’s visits to 
house just prior to narcotics sales in four of five transactions established probable cause to search 
house), cert, denied,429 U.S. 1075 (1977); United States v. Hodge, 539 F.2d 898, 903 (6th Cir.
1976) (defendant’s statement to tipster that he had just picked up heroin from his source and 
agent’s observation of defendant entering and leaving house established probable cause to search 
house), cert, denied, 429 U.S. 1091 (1977); United States v. Meyer, 536 F.2d 963, 965-66 (1st 
Cir. 1976) (positive reaction of dog, indicating presence of cocaine in defendants’ cabin on ship, 
combined with defendants’ suspicious conduct, established probable cause to search hotel room 
rented by defendants after disembarking from ship); United States v. Richard, 535 F.2d 246, 
249 (3d Cir. 1976) (positive identification of defendant and car in vicinity of bank at time of 
robbery and similarity of defendant’s shirt to that of robber established probable cause to search 
defendant’s house).

37. See United States v. Hunter, 550 F.2d 1066, 1069 (6th Cir. 1977) (defendant’s being in 
company of suspected drug dealer and using an airline ticket in name of another narcotics dealer 
insufficient to establish probable cause); United States v. Wynn, 544 F.2d 786, 789 (5th Cir.
1977) (defendant’s acknowledgment of paying frequent visits to owner of house did not constitute 
probable cause to believe that suspect knew that marijuana grown there); United States v. Branch, 
545 F.2d 177,185 (D.C. Cir. 1976) (fact that defendant was adult male who arrived when narcotics 
shipment was expected and carried shoulder bag suitable for concealing narcotics did not 
establish probable cause).

38. See United States v. Londono, 553 F.2d 805, 810 (2d Cir. 1977) (search warrant based on 
finding of probable cause that suspect was leaving country with excess unreported currency not 
invalidated by later judicial ruling that reporting law not violated); United States v. Sevier, 539 
F.2d 599, 603-04 (6th Cir. 1976) (affidavit reciting possession of guns by felon sufficient to 
establish probable cause to search; required nexus between guns and interstate commerce need 
not be stated in affidavit).
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In those cases in which the police seek a warrant,39 the issuing 
magistrate reaches a prior determination of probable cause according 
to the standard articulated above. Reasoning that extreme or 
technical requirements would serve only to discourage police from 
seeking warrants, the Supreme Court has ruled that magistrates 
should read supporting affidavits in a commonsense and realistic 
manner.40 The issuing magistrate, however, must have before him 
specific and articulated facts sufficient to support an independent 
determination of probable cause,41 and reviewing courts encourage 
the issuing official to exercise his independent judgment.42 Although 
conclusory evidence alone will not support a warrant,43 a probable 
cause determination may be made on the basis of inadmissible 
hearsay.44 Furthermore, courts will uphold warrants relying in part on 

39. Although the Supreme Court has construed the fourth amendment to require a warrant for 
all searches except those falling within the contours of some carefully defined exception, the police 
need not seek a warrant in order to effectuate an arrest in a public place. United States v. Watson, 
423 U.S. 411, 423-24 (1976) (affirming common law rule that police need not procure a warrant to 
arrest in a public place). See generally notes 69-92 infra and accompanying text. Accordingly, 
police seek most warrants in connection with searches.

40. United States v. Ventresca, 380 U.S. 102,108 (1965); see United States v. Wood, 550 F.2d 
435, 438 n.l (9th Cir. 1976) (permissible to incorporate affidavits showing probable cause for 
issuance of first warrant into affidavit for second warrant because facts set forth in first 
demonstrate probable cause for second search and successful execution of first warrant 
demonstrates informant’s reliability); United States v. Manufacturers Nat’l Bank, 536 F.2d 699, 
702 (6th Cir. 1976) (magistrate may consider affidavit for search of house in conjunction with 
second affidavit submitted one day later for search of safety deposit box because both affidavits 
referred to single continuing criminal investigation), cert, denied, 429 U.S. 1039 (1977).

41. Spinelli v. United States, 393 U.S. 410, 418 (1969). If the written affidavit is insufficient, 
additional information sworn under oath may support the finding of probable cause. See Campbell 
v. Minnesota, 553 F.2d 40, 42 (8th Cir. 1977) (sworn oral statements by detectives provided 
adequate support for issuance of warrant). Rule 41(c) of the Federal Rules of Criminal Procedure 
allows such oral examinations, and judges are encouraged to pursue them when affidavits 
contain any material ambiguities. United States v. Brown, 548 F.2d 204, 208 (7th Cir. 1977); 
Fed. R. Crim. P. 41(c).

42. See Aguilar v. Texas, 378 U.S. 108, 115 (1964) (magistrate should not be rubber stamp for 
police); United States v. Brown, 548 F.2d 204, 210-11 (7th Cir. 1977) (Swygert, J., concurring) 
(same). Practices that indicate a lack of thorough review are discouraged, although they do not 
necessarily invalidate the warrant. See United States.V Juarez, 549 F.2d 1113,1114-15 (7th Cir. 
1977) (issuing magistrate’s use of signature stamp discouraged, but permitted when magistrate 
testified that he remembered placing stamp on particular warrant).

43. See Spinelli v. United States, 393 U.S. 410, 418 (1969) (mere assertion of police suspicion 
cannot supplement facts otherwise insufficient to establish probable cause); Aguilar v. Texas, 378 
U.S. 108, 114 (1964) (magistrate must be informed of policeman’s basis for belief in informant’s 
reliability and informant’s basis for belief that evidence of crime located at defendant’s 
residence).

44. See United States v. Hodge, 539 F.2d 898, 902-04 (6th Cir. 1976) (probable cause 
determination valid although supported in part by statements of informant because substantial 
basis existed for crediting hearsay), cert, denied, 97 S. Ct. 1100 (1977); Fed. R. Crim. P. 41(c) 
(finding of probable cause may be based on hearsay evidence).
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illegally obtained information if the finding of probable cause is 
supported by independent and untainted evidence.45 The circum
stances supporting the finding of probable cause may be contested on 
the ground of staleness if they would not support a reasonable 
inference of ongoing criminal activity at the time the arrest or the 
search was carried out.46 Finally, in order to encourage investigative 
officers to seek warrants, reviewing courts lodge broad discretion in 
the issuing magistrate.47

45. See United States v. Giordano, 416 U.S. 505, 555 (1974) (Powell, J., with Burger, C.J., 
Blackmun & Rehnquist, JJ., dissenting in relevant part) (taint of earlier illegal wiretap order can 
be dissipated by subsequent lawfully obtained evidence); United States v. DiMuro, 540 F.2d 503, 
515 (1st Cir. 1976) (although supporting affidavits contained information derived from unlawful 
wiretap, information furnished by confidential informant sufficient to show probable cause), cert, 
denied, 429 U.S. 1038 (1977); United States v. Park, 531 F.2d 754, 758-59 (5th Cir. 1976) 
(although supporting affidavits contained information derived from allegedly illegal binocular 
search, other information available to magistrate sufficient to support probable cause).

46. See, e.g., United States v. Kalama, 549 F.2d 594, 595 (9th Cir.) (positive identification of 
defendants as participants in robberies occurring during previous month supported inference that 
weapons would be found at current base of operation), cert, denied, 429 U.S. 1110 (1977); United 
States v. Valenzuela, 546 F.2d 273, 274-75 (9th Cir. 1976) (per curiam) (three-month-old tip 
supported inference that marijuana would be found in defendant’s automobile when cor
roborated by other tips and reinforced by surveillance); United States v. Scully, 546 F. 2d 255,269 
(9th Cir. 1976) (month-old wiretaps disclosing narcotics traffic supported inference that narcotics 
would be found at defendant’s residence because monitored calls disclosed continuing business), 
cert, denied, 97 S. Ct. 1654 (1977); United States v. Tellis, 538 F.2d 1254, 1255 (6th Cir. 1976) 
(per curiam) (tipster’s observation of heroin three days prior to warrant supported inference that 
heroin would be found at defendant’s residence); United States v. Dauphinee, 538 F.2d 1, 5 (1st 
Cir. 1976) (informant’s observation of handgrenades within last 30 days supported inference that 
handgrenades would be found at defendant’s apartment because explosives not easily disposed 
of); United States v. Rosenbarger, 536 F.2d 715,719-20 (6th Cir. 1976) (21-day-old tip supported 
inference that stolen goods would be found on defendant’s premises), cert, denied, 97 S. Ct. 2920 
(1977).

47. United States v. Ventresca, 380 U.S, 102, 108-09 (1965); see United States v. Christian, 
549 F.2d 1369,1370 (10th Cir.) (magistrate need not view obscene film before ordering seizure), 
cert, denied, 97 S. Ct. 2959 (1977); United States v. Christenson, 549 F.2d 53, 56 (8th Cir. 1977) 
(when existence of probable cause presents close question, magistrate’s finding will be given 
substantial weight in upholding validity of warrant); United States v. Chester, 537 F.2d 173, 
175-76 (5th Cir. 1976) (possibility that cocaine cache at another location does not vitiate 
magistrate’s determination that cache probably at defendant’s residence), cert, denied, 429 U.S. 
1099 (1977). One court has suggested that the magistrate’s judgment will be conclusive unless 
arbitrarily exercised. See United States v. Giacalone, 541 F.2d 508, 513 (6th Cir. 1976) 
(magistrate’s judgment on probable cause conclusive because once affidavits have been reviewed, 
purpose of fourth amendment has been served).

48. 378 U.S. 108 (1964).
49. 393 U.S. 410 (1969).

Probable Cause Based on Informants. When probable cause
is based in part on the statement of an informant, courts use the two
pronged test of Aguilar v. Texas4* and Spinelli v. United States49 to 
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judge the validity of the probable cause determination. The test 
applies to searches and arrests conducted both with50 and without a 
warrant.51 The two-pronged test requires magistrates and reviewing 
courts to examine both the credibility of the informant and the 
circumstances underlying the informant’s belief.52 Although courts 
generally require the informant’s credibility to be established by a 
showing of his prior reliability as an informant,53 a statement against 
penal interest raises a strong presumption of credibility.54 Similarly, 

50. See United States v. Swihart, 554 F.2d 264, 267 (6th Cir. 1977) (applying Aguilar and 
Spinelli to search warrant affidavit).

51. See United States v. Mendoza, 547 F.2d 952, 953 (5th Cir.) (per curiam) (applying Aguilar 
and Spinelli to warrantless search based on information from nonprofessional informant), cert 
denied, 97 S. Ct. 2679 (1977).

52. United States v. Spinelli, 393 U.S. 410, 415-16 (1969); Aguilar v. Texas, 378 U.S. 108,114 
(1964); see United States v. Mayes, 552 F.2d 729, 730, 731 & n.2 (6th Cir. 1977) (probable 
cause not established when officer failed to show informant’s history of credibility and means by 
which information in tip obtained).

53. See United States v. Chuke, 554 F.2d 260, 261 (6th Cir. 1977) (warrantless search; 
informant had history of reliability); United States v. Burgard, 551 F.2d 190, 193 n.l (8th Cir. 
1977) (warrant affidavit; when affiant failed to demonstrate reliability of informant, informant’s 
statements excluded from probable cause determination); United States v. Graham, 548 F.2d 
1302,1307-08 (8th Cir. 1977) (warrant affidavit; informant had provided reliable information on 
one previous occasion); United States v. Jones, 547 F.2d 430, 431 (8th Cir. 1977) (per curiam) 
(warrantless search; informant had provided reliable information on prior occasions); United 
States v. DiMuro, 540 F.2d 503, 515 n.22 (1st Cir. 1976) (warrant affidavit; informant had 
provided reliable information on previous occasions), cert denied, 429 U.S. 1038 (1977); United 
States v. Edmonds, 535 F.2d 714, 719 (2d Cir. 1976) (warrantless arrest; informant’s credibility 
established by his acquaintance with suspect’s movements and fact that he had given prior 
reliable information concerning defendant); United States v. Almendarez, 534 F.2d 648,649 (5th 
Cir.) (per curiam) (warrantless search; informant had provided reliable information on numerous 
previous occasions), cert, denied, 429 U.S. 977 (1976); cf. United States v. Prince, 548 F.2d 164, 
165 (6th Cir. 1977) (warrantless arrest; untested informant’s tip that narcotics dealer expected 
large quantity of heroin provided one factor in determining probable cause); United States v. 
Wood, 545 F.2d 1124,1126 (8th Cir. 1976) (warrantless arrest; untested informant’s tip provided 
sufficient cause for surveillance).

The Fifth Circuit has ruled that the affiant need not indicate how recently the informant has 
been reliable. United States v. Hall, 545 F.2d 1008, 1009 (5th Cir. 1977) (per curiam) (warrant 
stated only that informant had previously given accurate information). The court held that the 
only predicate to a factual basis for an informant’s credibility is “an explicit claim of past 
reliability.” Id. (quoting United States v. Tucker, 526 F.2d 279,281 n.3 (5th Cir.),cert denied, 425 
U.S. 958 (1976)).

In United States v. Meyer, 536 F.2d 963 (1st Cir. 1976), the defendants contended that a 
warrant affidavit was insufficient because it did not recite facts supporting the reliability of the 
trained dog whose positive reaction indicating the presence of drugs led to a search of the 
defendants’ hotel room. Id at 965-66. Although the court noted that reliance on human 
informants gives rise to concerns not relevant to reliance on animals, the court also analyzed the 
dog’s reliability under the Aguilar-Spinelli test and held that the dog’s reliability could properly 
be inferred from the word “trained” in the affidavit. Id. at 966.

54. See United States v. Peterson, 549 F.2d 654, 660 (9th Cir. 1977) (warrantless search; 
tipster provided information about smuggling operations in which he participated); United States 
v. Wood, 550 F.2d 435,438 (9th Cir. 1976) (search warrant; same); United States v. Rosenbarger, 
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courts rely on factors other than previous reliability if information is 
provided by fellow officers55 or nonprofessional informants.56 Once 
the credibility of the informant is established, the court must decide if 
the information he has supplied is sufficiently specific and definite to 
support a finding of probable cause.57

536F.2d715,719 (6th Cir. 1976) (search warrant; informant told police that he sold stolen guns to 
defendant), cert, denied, 97 S. Ct. 2920 (1977); cf. United States v. Rueda, 549 F.2d 865, 869-70 
(2d Cir. 1977) (warrantless arrest; information obtained from woman arrested with suitcase full 
of cocaine presumed reliable on the basis of her intimate involvement in and knowledge of 
conspiracy). This term the Sixth Circuit found an informant’s statement credible as a declaration 
against penal interest even though the information he provided concerned a crime other than the 
one in which he implicated himself. United States v. Gardner, 537 F.2d 861, 862 (6th Cir. 1976) 
(per curiam) (search warrant).

55. See United States v. Wood, 545 F.2d 1124, 1126 (8th Cir. 1976) (radio alert from officers 
pursuing one vehicle to stop another car involved in same crime provided probable cause); United 
States v. Purry, 545 F.2d 217, 220 (D.C. Cir. 1976) (radioed information concerning robber 
provided probable cause to arrest man fitting relayed description); United States v. Calhoun, 542 
F.2d 1094, 1100 (9th Cir. 1976) (arresting officer could validly arrest defendant at direction of 
other officers more closely involved in investigation), cert, denied, 429 U.S. 1064 (1977); United 
States v. Vasquez, 534 F.2d 1142, 1145 (5th Cir.) (radio dispatch of license number of vehicle 
fleeing scene provided probable cause), cert, denied, 429 U.S. 979 (1976).

Similarly, courts allow one officer’s finding of reasonable suspicion to support another 
officer’s stop. See United States v. McDaniel, 550 F.2d 214, 217 (5th Cir. 1977) (officer’s 
reasonable suspicion may be based on information provided by fellow officer); United States v. 
Robinson, 536 F.2d 1298, 1300 (9th Cir. 1976) (dictum) (officer’s reasonable suspicion may be 
based on radio dispatch); Jackson v. Alabama, 534 F.2d 1136, 1137 (5th Cir. 1976) (per curiam) 
(reasonable suspicion to commence surveillance provided by radio dispatch).

56. See, e.g., United States v. Swihart, 554 F.2d 264, 269 (6th Cir. 1977) (search warrant; 
informant reliable because nonprofessional, identified, and victim of crime); United States v. 
Cutting, 552 F.2d 761, 767 (7th Cir.) (warrantless search; identified, nonprofessional informant 
known to hold position of responsibility as school bus driver reliable even though information 
hearsay), cert, denied, 97 S. Ct. 2958 (1977); United States v. Mendoza, 547 F.2d 952, 953 (5th 
Cir.) (per curiam) (warrantless search; informant reliable because identified nonprofessional), 
cert, denied, 97 S. Ct. 2679 (1977); United States v. Jackson, 544F.2d407,410-ll (9th Cir. 1976) 
(defendant’s mother-in-law reliable informant because she lived with defendant and her 
information partially verified); United States v. Banks, 539 F.2d 14, 17 (9th Cir.) (informant 
reliable because identified nonprofessional), cert, denied, 429 U.S. 1024 (1976).

57. Compare United States v. Mendoza, 547 F.2d 952, 953 (5th Cir.) (per curiam) (when 
informant personally overheard conversation concerning drug transaction, facts sufficiently 
specific and definite), cert, denied, 97 S. Ct. 2679 (1977) and United States v. Jackson, 544 F.2d 
407,408-09 (9th Cir. 1976) (when informant lived in defendant’s house and personally observed 
and overheard drug transactions, facts sufficiently specific and definite) and United States v. 
Banks, 539 F.2d 14, 17 (9th Cir.) (when informant gave detailed eyewitness account of heroin 
distribution, facts sufficiently definite), cert, denied, 429 U.S. 1024 (1S76) with Askew v. 
Bloemker, 548 F.2d 673, 679 (7th Cir. 1976) (when informant suggested that suspect might live 
with neighbors because “hippie-type” youths frequented house and narcotics arrests had 
occurred there, no factual basis for probable cause) and United States v. Robinson, 536 F.2d 
1298, 1300 (9th Cir. 1976) (when Government presented no proof of factual foundation 
supporting radio dispatch to arresting officer, no factual basis for probable cause).



258 The Georgetown Law Journal [Vol. 66:201

The Supreme Court’s plurality opinion in United States v. Harris,53 
as well as its earlier majority opinion in Draper v. United States,58 59 have 
injected confusion in the lower courts regarding the application of the 
Aguilar-Spinelli test. The Draper Court regarded the exact corrobora
tion of innocent factual details of a tip as persuasive evidence of the 
credibility of hearsay information relayed by a previously reliable 
informant.60 Courts applying Draper have tended to ignore the stress 
Aguilar subsequently placed on the circumstances underlying the 
informant’s belief,61 with the result that heavy corroboration of the 
factual details of the tip can substitute for the required showing of 
underlying circumstances.62 The Ninth Circuit has moved one step 
further by holding that a highly detailed tip from a tested informant is 
inherently reliable, thus discarding the requirement of independent 
corroboration.63

58. 403 U.S. 573 (1971).
59. 358 U.S. 307 (1959).
60. Id. at 313-14; see United States v. Waddy, 536 F.2d 632, 632-34 (5th Cir. 1976) (innocent 

details of reliable informant’s tip corroborated by police surveillance of drug traffickers).
61. See Aguilar v. Texas, 378 U.S. 108, 114 (1964); note 52 supra and accompanying text.
62. See, e.g., United States v. Tuley, 546 F.2d 1264, 1268 (5th Cir. 1977) (tip of reliable 

informant, which described appearance, location, and occupants of vehicles alleged to be carrying 
marijuana, established probable cause without underlying circumstances because innocent 
details corroborated); United States v. Scott, 545 F.2d 38,40 (8th Cir. 1976) (reliable informant’s 
tip describing appearance of drug courier established probable cause without underlying cir
cumstances because innocent details corroborated and police investigation revealed suspicious 
use of assumed name), cert, denied, 429 U.S. 1066 (1977); Weeks v. Estelle, 531 F.2d 780,782-83 
(5th Cir. 1976) (reliable informant’s tip that gave detailed prediction of movement by suspects 
established probable cause because innocent details corroborated without showing of underlying 
circumstances).

63. United States v. Toral, 536 F.2d 893, 895-96 (9th Cir. 1976) (citing United States v. 
Hamilton, 490 F.2d 598, 601 (9th Cir. 1974) (dictum)).

64. 403 U.S. at 579-80, 583 (affiant’sown knowledge of defendant’s background supported the 
reliability of informant’s tip); see United States v. Washington, 550 F.2d 320, 325-26 (5th Cir. 
1977) (affidavit did not support previous reliability, but corroboration of incriminating details 
supported credibility), cert, denied, 46 U.S.L.W. 3193 (U.S. Oct. 4, 1977); United States v. 
Dauphinee, 538 F.2d 1, 4-5 (1st Cir. 1976) (detailed tip from new informant was corroborated by 
tip from reliable informant, subsequent police surveillance, and defendant’s criminal record; 
corroboration sufficient to support credibility).

In Harris the plurality held that a finding of probable cause may rest 
on a tip from an untested informant who manifested personal 
knowledge of the criminal activity if other factors substantiate the 
suspect’s involvement in the crime and thus provide a basis for 
crediting the informant’s statements.64 Some courts have taken Harris 
and Draper together to signify that the credibility of an untested 
informant may be established by corroboration of innocent details of 
the informant’s tip even if there is no showing of the source of the
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informant’s information.65 Accordingly, to meet both prongs of the 
Aguilar-Spinelli test one court has demanded no more than the 
verification of the innocent details of an untested informant’s hearsay 
tip.66 67 Such a dilution of the test ignores the reasoning implicit in 
Aguilar61 that corroboration of criminal activity lends credence to 
those details of the tip that are the essential elements of a probable 
cause determination. Verification of innocent details, on the other 
hand, indicates little about the reliability of the criminal details 
necessary to support a finding of probable cause.68

65. See United States v. Edmond, 548 F.2d 1256, 1258-59 (6th Cir.) (when anonymous caller 
identified defendant as drug dealer, officers corroborated tip by watching transactions that, but 
for tip, could not have been identified as drug transactions), cert, denied, 97 S. Ct. 2983 (1977); 
United States v. Prueitt, 540 F.2d 995, 1005 (9th Cir. 1976) (untested informant’s tip predicted 
movement of drug smugglers in great detail; verification of innocent details supported finding of 
reliability even though police did not corroborate that part of tip suggesting illicit activity), cert, 
denied, 429 U.S. 1063 (1977); United States v. Brennan, 538 F.2d 711, 720-21 (5th Cir. 1976) 
(details of tip from new informant equivocal but supplied probable cause when corroborated 
exactly by movements of plane), cert, denied, 429 U.S. 1092 (1977).

Police may use an insufficiently corroborated tip if it is only one factor in determining probable 
cause. See United States v. Prince, 548 F.2d 164, 165-66 (6th Cir. 1977) (uncorroborated tip 
concerning drug shipment from new informant established probable cause when combined with 
other information); United States v. Toral, 536 F.2d 893, 895-96 (9th Cir. 1976) (untested 
informant’s tip concerning drug sale established probable cause when combined with information 
provided by reliable informant and corroborated by police).

66. See United States v. Edmond, 548 F.2d 1256, 1258-59 (6th Cir.) (Aguilar test met when 
innocent details of anonymous informant’s tip corroborated, even when no proof of basis for his 
belief), cert, denied, 97 S. Ct. 2983 (1977).

67. See Aguilar v. Texas, 378 U.S. 108,113-15 (1964) (affidavit should provide sufficient basis 
for finding probable cause that crime has been commited).

68. See United States v. Brennan, 538 F.2d 711, 720 (5th Cir. 1976) (dictum) (noting that 
better practice is tq obtain corroboration of incriminating details), cert, denied, 429 U.S. 1092 
(1977).

69. See notes 196-262 infra and accompanying text (search warrant exceptions).
70. See, e.g., Gerstein v. Pugh, 420 U.S. 103, 113 (1975) (requiring arrest warrants would 

intolerably handicap police); Ker v. California, 374 U.S. 23, 34-35 (1963) (lawfulness of 
warrantless arrest dependent on probable cause); Draper v. United States, 358 U.S. 307, 310 
(1959) (probable cause crucial element in legality of arrest; arrest lawful even in absence of 
warrant); Carroll v. United States, 267 U.S. 132, 156 (1925) (police may arrest without warrant 
upon officer’s reasonable belief that suspect has committed a felony).

Although the exclusionary rule may be invoked to suppress evidence seized incident to an in
valid arrest, a defense assertion of illegal arrest, without more, will not vitiate a prosecution. 
Frisbie v. Collins, 342 U.S. 519, 522-23 (1952); cf. United States v. Lara, 539 F.2d 495, 495 (5th 
Cir. 1976) (per curiam) (court’s jurisdiction over defendant upheld because federal agents played 

ARREST

Although the Supreme Court has interpreted the fourth amend
ment to require search warrants in all but a few narrowly limited 
cases,69 it has not similarly required warrants for arrests.70 Last Term 



260 The Georgetown Law Journal [Vol. 66:201

in United States v. Watson11 the Supreme Court placed its imprimatur 
on the longstanding common law rule that officers need not secure a 
warrant prior to effectuating an arrest for a felony,71 72 73 74 75 even in the 
absence of exigent circumstances.73 Although the Court in Watson 
expressly reserved the question whether its rule would apply to an 
arrest in the suspect’s home,74 in United States v. Santana15 it 
extended Watson to encompass warrantless arrests in a suspect’s 
home when executed under circumstances requiring immediate 
action.76 The police first observed the suspect in the doorway of her 

no direct role in torture administered by Panamanian authorities prior to defendant’s forced re
turn to United States). Similarly, illegal arrests or arrest procedures by foreign officials without 
the participation of United States officials are not within the scope of the fourth amendment. See 
United States v. Marzano, 537 F.2d 257, 269-70 (7th Cir. 1976) (foreign police official made 
arrest without probable cause; although using information provided him by FBI, official clearly 
made own decision to arrest), cert, denied, 429 U.S. 1038 (1977). For an arrest effectuated by 
foreign law enforcement officers on foreign soil to come within the contours of the fourth 
amendment, participation of federal agents must be so substantial as to constitute a joint venture. 
Stonehill v. United States, 405 F.2d 738, 746 (9th Cir. 1968), cert, denied, 395 U.S. 960 (1969).

Arrests conducted by private security officers are not within the purview of the fourth 
amendment. See Burdeau v. McDowell, 256 U.S. 465, 475 (1921) (fourth amendment limitations 
apply only to actions by the government); see United States v. Brown, 551F.2d 639, 645 (5th Cir. 
1977) (arrest by private security officer of two persons attempting to use stolen merchandise 
certificates not within scope of fourth amendment).

71. 423 U.S. 411 (1976).
72. See id. at 418-24, 418 n.6 (upholding warrantless midday arrest in a public place but 

reserving question whether rule would apply to arrests on private property). The Court referred to 
the prevailing English rule, to the rule in most of the states at the time the fourth amendment was 
written, and to the fact that the rule “has survived substantially intact” through express statutory 
provisions in most states. Id. at 421-22. This common law rule is further reflected in acts of 
Congress covering specific federal crimes. See, e.g., 18 U.S.C. §3052 (1970) (authorizing 
warrantless arrests by FBI agents when reasonable grounds exist to believe suspect committed 
felony); 21 U.S.C. §878 (1970) (authorizing same by officers and employees of Drug Enforcement 
Administration); 26 U.S.C. §7607 (1970) (authorizing same by officers of Customs Service). A 
federal'officer arresting pursuant to a specific federal statute need not comply with parallel state 
provisions, although in the absence of a controlling federal statute the officer must comply with 
state procedures. United States v. DiRe, 332 U.S. 581,589 (1948). If there is an applicable federal 
statute, a federal court may follow its rule even if the action taken under it violates state law. See 
United States v. Hall, 543 F.2d 1229, 1232 (9th Cir. 1977) (information acquired in wiretap 
illegal under state but not federal law may be used in federal court in support of arrest 
effectuated by state officers), cert, denied, 429 U.S. 1075 (1977).

73. See United States v. Parker, 549 F.2d 1217, 1221 (9th Cir.) (warrantless arrest of robbery 
suspect valid even though officer had 34 hours to obtain warrant), cert, denied, 97 S. Ct. 1659 
(1977); United States v. Edwards, 539 F.2d 689, 691 (9th Cir.) (warrantless arrest of rape 
suspect traveling in automobile valid even though officers had time to secure warrant), cert 
denied, 429 U.S. 984 (1976). In Watson the Court conceded the absence of exigent 
circumstances in the execution of Watson’s arrest. 423 U.S. at 414.

74. 423 U.S. at 418 n.6.
75. 427 U.S. 38 (1976).
76. Id. at 40.
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home. When the police pulled up outside her house, she took flight77 
and was arrested in the vestibule. Relying both on the hot pursuit 
exception used to justify warrantless searches78 and upon the theory 
that the defendant had no reasonable expectation of privacy at the 
time she was first spotted by the police,79 80 the Court treated Santana 
as another Watson case. The Tenth Circuit this term in United States 
v. Brown™ extended the Watson and Santana decisions still further 
when it validated a warrantless arrest executed entirely in a private 
home.81 Having approached the home with the intention of arresting 
the defendant, the police observed him run from one room to another 
after his friend answered the door.82 Noting that Watson did not 
authorize warrantless arrests in private places,83 the court found that 
the defendant’s suspicious activities upon the officers’ arrival 
provided exigent circumstances justifying the arrest.84 85

77. Id. The police had just arrested another suspect involved in the same narcotics transaction 
two blocks away. At the time the police first saw her, Santana held a brown paper bag. A few 
minutes later, they discovered that it contained heroin. Id.

78. Id. at 40; see Warden v. Hayden, 387 U.S. 294, 298 (1967) (justifying warrantless entries 
of private premises when made in hot pursuit of a fleeing felon).

79. See Katz v. United States, 389 U.S. 347, 351 (1967) (no fourth amendment protection for 
that which is knowingly exposed to public). The Court’s reliance on Katz in Santana appeared to 
be premised on the officers’ initial observation of the defendant while she was in public view. It is 
uncertain whether the Court would have upheld the arrest if she had not been so positioned. See 
427 U.S. at 40 (noting that defendant was standing in doorway of house when first observed by 
police). Justice Marshall in dissent elaborated on this ambiguity, emphasizing that the Court was 
unwilling to cast its holding entirely in terms of either Katz or the hot pursuit exception and thus its 
opinion could be read as allowing arrests in private places absent any exigent circumstances. Id. at 
47 (Marshall, J., with Brennan, J., dissenting).

80. 540 F.2d 1048 (10th Cir. 1976), cert, denied, 429 U.S. 1100 (1977).
81. Id. at 1054.
12. Id. at 1052.
>3. Id. at 1055.

84. Id.
85. 545 F.2d 406 (5th Cir.), cert, denied, 97 S. Ct. 1679 (1977).
86. Id.at 414.
87. Id. at 412-13.
88. Id. at 413.

In a hybrid of search and arrest doctrine, United States v. Cravero™ 
presented the Fifth Circuit with the question whether and under what 
circumstances police officers possessing valid arrest warrants may 
enter a third person’s home and search for suspects.86 In reliance 
upon an informant’s tip federal agents obtained arrest warrants 
for the defendants on narcotics and conspiracy charges. The agents 
followed the defendants to the home of a third party.87 When the 
owner answered their knock, they entered without permission, 
arrested the defendants, and conducted a security search of the home 
during which they discovered cocaine and related narcotics proc
essing equipment.88 Observing that other circuits had considered the 



262 The Georgetown Law Journal [Vol. 66:201

legality of such searches with differing results,89 the court rejected the 
approach of the Third Circuit, which compels the Government to 
justify the entry with both probable cause and exigent circum
stances.90 Instead, it held that agents possessing a valid arrest warrant 
and a reasonable belief that the suspect will be found within need not 
procure a search warrant to enter the premises of a third party and 
look for the suspect.91 The effect of the court’s conclusion is that a 
valid arrest warrant can serve the same function as a search warrant 
even when the privacy interests invaded by the search are not those 
implicated in the arrest warrant.92

89. Id. at 415. The court noted that all courts that have considered the issue require at a 
minimum probable cause to believe that the suspect is inside the house. Id.

90. See Fisher v. Volz, 496 F.2d 333, 338-39 (3d Cir. 1974) (by implication) (in addition to 
probable cause, exigent circumstances are necessary in order to carry out arrest warrant at 
premises of third party).

91. 545 F.2d at 421 (on petition for rehearing and rehearing en bapc).
92. See id. at 415. In its original panel decision, the court held that the entry was illegal because 

of the absence of exigent circumstances, but that the presence of the warrants saved the arrests. 
Because the arrests were proper, the court concluded that any evidence seized incident to them 
was admissible, despite the illegal entry. Id. at 417. On rehearing, the court reversed itself by 
holding the entry itself legal and discarding the requirement of exigent circumstances. Ironically, 
its first consideration of the issue advances a persuasive argument for requiring exigent 
circumstances:

[Njothing in the process of procuring an arrest warrant for A considers or affords any 
protection to the entirely distinct fourth amendment right of B, into whose premises 
A may wander—perhaps after the arrest warrant issues—not to have B’s premises 
invaded or ransacked for A without either a warrant or one of the customary excuses 
for its absence.

Id. at 415.
93. U.S. Const, amend. IV; see notes 31-68 supra and accompanying text (probable cause).
94. See Coolidge v. New Hampshire, 403 U.S. 443, 453 (1971) (warrant issued by state 

attorney general who was personally conducting investigation invalid because fourth amendment 
requires warrant issued by neutral and detached magistrate); United States v. Banks, 539 F.2d 
14, 16 (9th Cir. 1976) (warrant issued by military base commander valid; commander neutral and 
detached for purposes of fourth amendment because not involved in investigation or prosecution 
of suspect), cert, denied, 429 U.S. 1024 (1977).

95. Fed. R. Crim.P. 41(a); see Navarro v. United States, 400 F.2d 315, 318-19 (5th Cir. 1968) 
(federal warrants must comply with requirements of Rule 41).

SEARCH WARRANTS

The fourth amendment requires that warrants be issued only upon 
a finding of probable cause93 by a neutral and detached magistrate.94 
Under Rule 41 (a) of the Federal Rules of Criminal Procedure, a federal 
warrant must be issued by a federal magistrate or a state judge.95 This 
term defendants in two circuits contended that the use in federal 
prosecutions of evidence seized pursuant to warrants issued by state 
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magistrates violated Rule 41(a).96 The Ninth and Fourth Circuits both 
held that because Rule 41 does not apply to state warrants, the absence 
of federal involvement in the searches obviated the need to comply 
with the strictures of Rule 41.97

96. United States v. Millar, 543 F.2d 1280,1281-82 (10th Cir. 1976); United States v. Hamlin, 
540 F.2d 742, 743 (4th Cir. 1976) (per curiam).

97. United States v. Millar, 543 F.2d 1280,1281-82 (10th Cir. 1976);United States v. Hamlin, 
540 F.2d 742, 743 (4th Cir. 1976) (per curiam). A warrant may still fall outside of the purview of 
Rule 41 even though federal officers were involved in the search if the facts supporting the 
warrant indicated only a breach of state law. United States v. Sellars, 483 F.2d 37, 41-44 (5th 
Cir. 1973) (warrant issued by state judge for violation of state law is a state warrant; involvement 
of federal officers in search does not bring warrant within requirements of Rule 41(c)), cert, 
denied, 417 U.S. 908 (1974).

98. Rugendorf v. United States, 376 U.S. 528, 531-32 (1964). In Rugendorf the defendants 
challenged the validity of a search warrant on the ground that the information in the affidavits was 
inaccurate. The Court assumed for the purpose of its decision that such a challenge was 
permissible, but held that the inaccuracies in the Rugendorf affidavits would not vitiate the search 
warrant because they were immaterial and innocent misrepresentations. Id. at 532. At least two 
members of the Supreme Court have indicated that the issue is ripe for decision. North Carolina 
v. Wrenn, 417 U.S. 973, 976 (1974) (White, J., with Burger, C.J., dissenting from denial of 
certiorari).

99. See United States v. Lee, 540 F.2d 1205,1208 n.5 (4th Cir.) (dictum) (defendant must show 
affiant acted recklessly or in bad faith), cert, denied, 429 U.S. 894 (1976); United States v. 
Belculfine, 508 F.2d 58, 63 (1st Cir. 1974) (defendant must show intentional misrepresentation); 
United States v. Harris, 501 F.2d 1, 5-6 (9th Cir. 1974) (defendant must show falsehood or other 
imposition on the court); United States v. Carmichael, 489 F.2d983,988 (7th Cir. 1973) (enbanc) 
(defendant must show material misrepresentation or intentional misrepresentation); United 
States v. Dunnings, 425 F.2d 836, 840 (2d Cir. 1969) (defendant must show falsehood or other 
imposition on the court), cert, denied, 397 U.S. 1002 (1970).

100. See United States v. Harper, 550 F.2d 610, 612-15 (10th Cir. 1977) (hearing permitted to 
challenge inaccuracies in affidavit as well as previous warrantless search); United States v. 
Collins, 549 F.2d 557, 561 (8th Cir.) (hearing permitted on prior warrantless search; affidavit in 
support of later search failed to recite fact that warrantless search had occurred), cert, denied, 97 
S. Ct. 2656 (1977); United States v. Park, 531 F.2d 754, 758-59 (5th Cir. 1976) (suppression 
hearing permitted on misrepresentation in affidavit together with other challenges relating to use 
of illegally obtained evidence). But see United States v. Taxe, 540 F.2d 961, 967 (9th Cir. 1976) 
(hearing denied because only unintentional and immaterial omissions found), cert, denied, 429 
U.S. 1040 (1977).

Effect of Inaccuracies in Affidavits. The Supreme Court has
not yet decided the extent to which a facially sufficient warrant may 
be impeached by evidence from outside its four corners.98 In most 
circuits, the stringent standards for granting a hearing solely for the 
purpose of attacking the factual accuracy of a warrant frequently 
preclude a defendant from obtaining such a hearing.99 He may, how
ever, mount an attack on the factual accuracy of the warrant at a 
suppression hearing in conjunction with other attacks on the 
admissibility of evidence.100 In contrast, the District of Columbia 
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Circuit and the Sixth Circuit have not articulated such rigorous 
standards, but rather have allowed hearings to impeach warrants even 
when the validity of the warrant has not been challenged on any other 
ground.101

101. See United States v. Roberts, 548 F.2d 665, 668 (6th Cir.) (hearing permitted on 
erroneous statements in affidavit), cert, denied, 91 S. Ct. 2636 (1977); United States v. Branch, 
545 F.2d 177, 179-80 (D.C. Cir. 1976) (hearing permitted on occurrence of drug transactions 
recited in affidavit).

102. Kipperman, Inaccurate Search Warrant Affidavits as a Ground for Suppressing Euidence, 
84 Harv. L. Rev. 825, 829 (1971).

103. United States v. Collins, 549 F.2d 557, 561 (8th Cir.) (rule applied to deny suppression 
because omission from affidavit unintentional and immaterial), cert, denied, 97 S. Ct. 2656 (1977); 
United States v. Roberts, 548 F.2d665, 668 (6th Cir.) (rule applied to deny suppression because 
misstatements immaterial and made in good faith), cert, denied, 97 S. Ct. 2636 (1977); United 
States v. Carmichael, 489 F.2d 983,989-90 (7th Cir. 1973) (enbanc) (rule applied to remand case 
for determination of veracity of recitals in affidavit supporting arrest warrant); see United States v. 
Park, 531 F.2d 754, 758-59 (5th Cir. 1976) (intentional or material misrepresentations will 
invalidate a warrant; rule applied to deny suppression because misstatement unintentional and 
immaterial); United States v. Pond, 523 F.2d 210, 213-14 (2d Cir. 1975) (intentional or material 
misrepresentations will invalidate a warrant; rule applied to deny suppression because negligent 
misstatement in affidavit immaterial), cert, denied, 423 U.S. 1058 (1976). The guidelines 
formulated by the First Circuit vary only slightly from the majority approach. Intentional 
immaterial misrepresentations invalidate a warrant unless they are irrelevant and trivial. United 
States v. Belculfine, 508 F.2d 58, 62-63 (1st Cir. 1974). The Fourth Circuit has accepted the 
majority position insofar as it requires invalidation of warrants based on intentional or reckless 
material misstatements, but it has reserved judgment concerning the effect of immaterial 
misstatements. United States v. Lee, 540 F.2d 1205, 1208 n.6, 1209 (4th Cir.), cert, denied, 429 
U.S. 894 (1976).

Even an intentional misstatement will not invalidate a warrant if it was communicated to the 
affiant by an informant and the affiant correctly recited it without knowledge of its falsity. See 
Kahn v. Flood, 550 F.2d 784, 785-86 (2d Cir. 1977) (informant may have falsely told affiant that 
defendant owned gambling equipment; warrant valid because no showing that affiant’s statement 
perjured); United States v. Prewitt, 534 F.2d 200, 202 (9th Cir. 1976) (informant falsely told 
affiant that defendant owned unregistered guns; warrant valid because no showing that affiant did 
not believe informant); Mapp v. Warden, 531 F.2d 1167, 1172-73 (2d Cir.) (informant may have 
falsely told affiant that defendant’s apartment used to package narcotics; warrant valid because 
no evidence affiant misrepresented informant’s statements), cert, denied, 429 U.S. 982 (1976).

One commentator has observed that the majority approach finds justification in a deterrence 
rationale: the police should be inhibited from knowingly or recklessly deceiving the court. 
Kipperman, supra note 102 at 831. Accordingly, he warned against applying the rule to innocent 
misrepresentations, because when the affiant has innocently relayed false information, there is no 

Defendants also face formidable obstacles when they attempt to 
meet judicial standards for invalidating a warrant and suppressing the 
evidence seized. In formulating these standards most circuits have 
focused on the materiality of the misrepresentation and the intent of 
the affiant.102 A majority of circuits invalidate warrants issued in 
reliance on affidavits that contain intentional misrepresentations, 
whether or not material, or recklessly made material misrepresenta
tions.103 Four circuits go further, requiring suppression of evidence 
seized pursuant to warrants supported by negligently made material 
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misrepresentations.104 In United States v. Esparza105 the Ninth Circuit 
invalidated an arrest warrant on the basis of four misrepresentations, 
the combined effect of which was to cast substantial doubt on the 
finding of probable cause.106 Moreover, in striking down the warrant 
the court made no inquiry into the degree of culpability exhibited by 
the affiants.107 This term no defendant successfully challenged the 
factual accuracy of affidavits supporting a search warrant.108

misconduct to deter. Moreover, as long as the affiant and the magistrate reasonably believe that 
the alleged facts are true, the reasonableness requirement of the fourth amendment has been 
satisfied. Id. at 832-33.

104. See United States v. Esparza, 546 F.2d 841, 844 (9th Cir. 1976) (material mis
representations required invalidation of warrant; affiant’s intent apparently irrelevant); United 
States v. Park, 531 F.2d 754, 758-59 (5th Cir. 1976) (either material or intentional mis
representations require invalidation of the warrant); United States v. Pond, 523 F.2d 210,213-14 
(2d Cir. 1975) (same), cert, denied, 423 U.S. 1058 (1976).

105. 546 F.2d 841 (9th Cir. 1976).
106. Id. at 844.
107. Seeid.',cf. United States v. Calhoun, 542 F.2d 1094, 1099 (9th Cir. 1976) (implying that 

unless affiant deliberately lied, materiality crucial factor in challenging inaccuracies), cert, denied, 
429 U.S. 1064 (1977).

108. See Kahn v. Flood, 550 F.2d 784, 785-86 (2d Cir. 1977) (informant may have lied when he 
said defendant owned gambling equipment, but affiant accurately relayed what informant told 
him); United States v. Harper, 550 F.2d 610, 614-15 (10th Cir. 1977) (misstatements regarding 
events preceding affiant’s observation of defendant’s drug use immaterial); United States v. 
Collins, 549 F.2d 557, 561 (8th Cir.) (failure to mention prior search immaterial), cert, denied, 97 
S. Ct. 2656 (1977); United States v. Roberts, 548 F.2d 665,668 (6th Cir.) (misstatements found to 
be immaterial, good faith errors), cert, denied, 97 S. Ct. 2636 (1977); United States v. Brown, 548 
F.2d 204, 208 n.3 (7th Cir. 1977) (informant may have Red when he said defendant owned sawed- 
off shotgun, but affiant accurately represented what informant told him); United States v. 
Calhoun, 542 F.2d 1094, 1099 (9th Cir. 1976) (numerous inaccuracies neither material nor 
intentional), cert denied, 429 U.S. 1064 (1977); United States v. Lee, 540 F.2d 1205, 1209 (4th 
Cir.) (statement that guns could be found at convicted felon’s house possibly inaccurate because 
judgment entered on plea of nolo contendere; suppression denied because although misstatement 
would be material, no showing of reckless or intentional falsity), cert, denied, 429 U.S. 894 (1976); 
United States v. Taxe, 540 F.2d 961, 967 (9th Cir. 1976) (failure to mention prior unsuccessful 
search of defendant’s premises and vehicle immaterial; statement that contraband would be 
found on premises good faith error), cert, denied, 429 U.S. 1040 (1977); United States v. Cruz- 
Pagan, 537 F.2d 554, 557 (1st Cir. 1976) (numerous factual inaccuracies immaterial); United 
States v. Park, 531 F.2d 754, 759 (5th Cir. 1976) (statement that defendant’s associate convicted 
of illegal manufacture, rather than sale, of drugs unintentional and immaterial).

109. See U.S. Const, amend. IV.
110. Fed. R. Crim. P. 41(c), (d). A warrant issued by a state court may be subject to the 

requirements of Rule 41 if federal officers participate extensively in securing and executing the 
warrant. United States v. Bedford, 519 F.2d 650,654 n.l (3d Cir. 1975), cert, denied, 424 U.S. 917 
(1976).

Attacks on the Execution of Search Warrants. A defendant
may challenge the execution of a federal warrant if the Government’s 
actions do not comply with the restrictions of the fourth amend
ment,109 Rule 41 of the Federal Rules of Criminal Procedure,110 and 
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the relevant statutes.111 Execution of state warrants need only comply 
with the requirements of the fourth amendment.112 Under the 
amendment, warrants must specify the place to be searched and the 
items to be seized.113 The description of the place to be searched must 
enable the officers to locate the premises without reasonable 
possibility of mistake.114 Similarly, items to be seized must be 
specified with particularity, leaving nothing to the discretion of the 
officer executing the search.115 Most courts, however, will allow some 
flexibility in the description of things to be seized.116 Officers may

111. See 18 U.S.C. §3109 (1970). This statute provides:
The officer may break open any outer or inner door or window of a house, or any part 
of a house, or anything therein, to execute a search warrant, if, after notice of his 
authority and purpose, he is refused admittance or when necessary to liberate 
himself or a person aiding him in the execution of a warrant.

The Supreme Court has also applied the requirements of section 3109 to warrantless entries. See 
Sabbath v. United States, 391 U.S. 585, 588-89 (1968) (officers’failure to announce identity and 
purpose when opening door to make warrantless arrest results in suppression of evidence).

112. United States v. Bedford, 519 F.2d 650,654 n.l (3d Cir. 1975), cert, denied, 424 U.S. 917 
(1976). If federal officers are involved in a state search, but their involvement is minimal, the 
search remains a state undertaking and its execution need only observe federal constitutional 
requirements to be valid in a federal prosecution. Id. at 653, 654 & n.l.

113. U.S. CoNST.amend. IV; see Fed R. Crim.P. 41(c). Butcf. Vitellov. Gaughan,544 F.2d 17, 
18-19 (1st Cir.) (when application for wiretap warrant contained time limit, but warrant did not 
because of clerical error, court upheld warrant), cert, denied, 91 S. Ct. 1696 (1977).

114. Steele v. United States, 267 U.S. 498, 503 (1925);see United States v. Bedford, 519 F.2d 
650, 654-55 (3d Cir. 1975) (warrant specifying building address and apartment occupant’s name 
sufficiently particular even though apartment number omitted), cert, denied, 424 U.S. 917 (1976). 
Compare United States v. Votteller, 544 F.2d 1355, 1362-63 (6th Cir. 1976) (warrant not 
sufficiently particular if it describes entire building in a general fashion when probable cause 
exists for search of only one apartment) with United States v. Gusan, 549 F.2d 15, 19 (7th Cir.) 
(warrant specifying address of vacant apartment through which officers knew defendant normally 
gained access to his own apartment sufficiently particular), cert, denied, 97 S. Ct. 1682 (1977).

A search warrant does not extend to personal searches of visitors. See United States v. Branch, 
545 F.2d 177, 181-82 (D.C. Cir. 1976) (search of shoulder bag of visitor who arrived while 
search in progress not permitted even when officers suspected that visitor carried drugs).

115. Marron v. United States, 275 U.S. 192, 196 (1927) (particularity of description 
prevents seizure of property not described); see Stanford v. Texas, 379 U.S. 476, 485-86 (1965) 
(warrant for “books, records, pamphlets . . . and other written instruments concerning the 
Communist Party of Texas” held overbroad; particularity requirement to be applied with most 
“scrupulous exactitude” when first amendment freedoms also implicated); United States v. 
Gardner, 537 F.2d 861, 862 (6th Cir. 1976) (per curiam) (warrant for “all firearms and 
ammunition” overbroad because probable cause existed only for seizure of .38 caliber pistol).

116. See United States v. Jones, 543 F.2d 627, 629 (8th Cir. 1976) (per curiam) (warrant 
authorizing seizure of cocaine and additional items “reasonably related to the crime”), cert, 
denied, 429 U.S. 1051 (1977); United States v. Johnson, 541 F.2d 1311,1315 (8t.. Cir. 1976) (per 
curiam) (warrant authorizing seizure of “paraphernalia” sufficiently specific in context of drug 
search); United States v. Harvey, 540 F.2d 1345, 1354 (9th Cir. 1976) (warrant that described 
“blue box” device with great particularity could be used to seize cassette tape device recognized 
as alternate electronic means of perpetrating same crime); United States v. Rosenbarger, 536 
F.2d 715, 719 (6th Cir. 1976) (warrant for seizure of stolen guns sufficiently specific even though 
serial numbers of guns not listed), cert, denied, 97 S. Ct. 2920 (1977). Compare United States v. 
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seize incriminating items not mentioned in the warrant if they are 
found in plain view.* 117 An illegal seizure of unspecified property, 
however, will not result in the suppression of validly seized items.118 
Last Term in Andresen v. Maryland119 the Supreme Court upheld a 
warrant which, in addition to authorizing seizure of specific papers in 
a real estate fraud case, also authorized the seizure of “other fruits, 
instrumentalities and evidence of crime at this [time] unknown.”120 
This expansive reading of the particularity requirement of the fourth 
amendment has not affected the standard applied by the lower courts 
this term to determine the validity of warrants.121

Davis, 542 F.2d 743, 745 (8th Cir.) (warrant specifying “$5815.25, part of which is bait money” 
without accompanying list of serial numbers allowed), cert denied, 429 U.S. 1004 (1976) with 
United States v. Johnson, 541 F.2d 1311, 1315 (8th Cir. 1976) (per curiam) (warrant specifying 
“United States currency as described in the affidavit” allowed because list of serial numbers in 
affidavit incorporated by reference).

117. Coolidge v. New Hampshire, 403 U.S. 443, 465-66 (1971). In Coolidge the Court limited 
the plain view exception to the warrant requirement by requiring that the discovery be 
inadvertent. Id. at 469-71. But see United States v. Cutts, 535 F.2d 1083,1084 (8th Cir. 1976) (per 
curiam) (warrantless seizure of weapon during otherwise authorized search valid even if 
Government anticipated discovery). See generally notes 219-37 infra and accompanying text 
(plain view exception).

118. See United States v. Daniels, 549 F.2d 665,668 (9th Cir. 1977) (letters illegally seized did 
not compel suppression of items specified).

119. 427 U.S. 463 (1976).
120. Id. at 479-80.
121. In United States v. Johnson, 541 F.2d 1311 (8th Cir. 1976) (per curiam), the Eighth 

Circuit cited Andreson but analyzed the warrant under the standard of flexible interpretation 
generally applied before Andreson. See id. at 1315.

122. Fed. R. Crim. P. 41(c).
123. Id. Rule 41(b) of the Federal Rules of Criminal Procedure defines daytime as the hours 

from 6:00 a.m. to 10:00 p.m. Searches initiated during the daytime and continued past 10:00 p.m. 
do not violate the rule. See United States v. Burgard, 551 F.2d 190, 193 (8th Cir. 1977) (search 
beginning well before 10:00 p.m. and completed at 11:05 p.m.). Daytime service is not a 
constitutional requirement. See Shupper v. Cooper, No. 76-1868, at 3 (4th Cir. Aug. 18, 1976) 
(unpublished per curiam opinion) (when daytime inadvertently specified on state warrant but 
warrant served at night, no prejudice to petitioner’s constitutional rights).

124. 18 U.S.C. §3109 (1970); see note 111 supra.
125. 543 F.2d 709 (9th Cir. 1976) (Tuttle, J., sitting by designation).
126. Id. at 712.
127. Id. at 715-17.

Rule 41(c) requires that the warrant be executed within ten days122 
and in the daytime unless a nighttime search is specifically author
ized.123 Under 18 U.S.C. §3109, officers must knock and announce 
their presence before entering a dwelling to execute a search warrant.124 
In United States v. Fluker125 officers forcibly entered the locked outer 
door of an apartment building without knocking or announcing their 
presence.126 The court invalidated the search on the ground that 
section 3109 required the officers to announce their presence at the 
threshold of the outer door.127 The court found that the defendant had 
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evidenced a reasonable expectation of privacy in the common corridor 
by keeping his own apartment door partially open in reliance on the 
outer door’s lock.128 Moreover, the proximity of the two doors 
indicated that knocking on the outer door would not have been a 
useless gesture.129 Other courts deciding the applicability of section 
3109 to apartment building searches have placed similar emphasis on 
the defendant’s expectation of privacy and the likelihood that an 
announcement made at the outer door would be heard.130 If officers 
are refused admission to a dwelling after knocking and announcing 
their presence, they may forcibly enter to search.131

128. Id. at 716.
129. Id.
130. See Perkins v. United States, 286 F. Supp. 259, 263-64 (D.D.C. 1968) (defendant had no 

expectation of privacy in common areas because outer door unlocked; announcement at common 
door would serve no purpose because distant from defendant’s room; section 3109 inapplicable), 
aff'd, 432 F.2d 612 (D.C. Cir.), cert, denied, 400 U.S. 866 (1970); United States v. Blank, 251 F. 
Supp. 166, 173-74 (N.D. Ohio 1966) (officers forcibly entered through locked outer door and 
failed to use buzzer to armounce their presence; section 3109 applicable); United States v. St. 
Clair, 240 F. Supp. 338, 340-41 (S.D.N.Y. 1965) (defendant had no expectation of privacy in 
common areas of five-apartment building even though outer door locked; section 3109 
inapplicable). The St. Clair court seemed reluctant to fashion a rule broad enough to govern police 
entries into larger and more impersonal apartment complexes. Id.; see United States v. Miguel, 
340 F.2d 812, 814 (2d Cir. 1965) (hallway of multitenanted apartment building not within 
curtilage of defendant’s apartment; evidence seized there admissible without a warrant. The 
Flicker court implicitly acknowledged the futility of construing section 3109 to apply to the outer 
entrances of large multifamily dwellings when it painstakingly confined its holding to the facts of 
the case. See 543 F.2d at 716-17 (reciting facts tending to support reasonableness of search).

On the other hand, the Second Circuit’s analysis in Miguel of the problem of common areas in 
multiunit dwellings is of dubious authority after the Supreme Court’s decison in Katz v. United 
States, 389 U.S. 347 (1967). The Katz Court held that the fourth amendment protects a person’s 
reasonable expectation of privacy, and expressly rejected an approach to the fourth amendment 
rooted in common law property concepts. Id. at 351-53. At least one court of appeals decision 
relied upon Katz to sustain the defense’s assertion of a privacy interest in the hallways of his 
apartment building. See United States v. Carriger, 541 F.2d 545, 551-52 (6th Cir. 1976) (tenant 
has reasonable expectation of privacy in common areas of locked apartment building). On 
balance, however, it seems likely that a court directly confronted with the issue whether section 
3109 applies to entries into locked apartment buildings would rule against its applicability 
unless, as in Fluker, the tenant stands a strong chance of hearing the officers’ announcement of 
authority and purpose. See 543 F.2d at 716-17 (noting proximity of defendant’s door to outer 
entry and that his door was ajar at time of arrest).

131. 18 U.S.C. § 3109 (1970). When exigent circumstances exist, officers may enter without 
waiting for a refusal. See United States v. Delguyd, 542 F.2d 346, 350-52 (6th Cir. 1976) 
(warrantless entry; after announcing identity and demanding entry, agents heard rustling noises 
and toilet flushing which justified forcible entry).

132. 541 F.2d 690 (8th Cir. 1976). cert, denied. 429 U.S. 1045 (1977).

Because 18 U.S.C. §3109 only applies to residential searches, 
searches of offices and businesses are tested solely by reference to the 
fourth amendment. This term in United States v. Agrusa132 the Eighth 
Circuit considered a situation in which officers failed to knock or 
announce their presence before forcibly entering a vacant business 
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establishment to install an electronic surveillance device.133 The court 
held that forcible entry without notice is permissible under the fourth 
amendment provided the entry is effectuated for the purpose of 
installing a listening device and the police are conducting the 
surveD'ance activity pursuant to court authorization under 18 U.S.C. 
§§ 2510-2520.134

133. Id. at 696, 699.
134. Id. at 701; see notes 336-488 infra and accompanying text (electronic surveillance).
135. Fed.R. Crim. P. 41(c), (d). A person whose property has been unlawfully seized may make 

a motion in a district court requesting the return of that property. Fed. R. Crim. P. 41(e). A 
successful motion under Rule 41(e) to return seized property is tantamount to a ruling that the 
search and seizue were illegal. See United States v. Giacalone, 541 F.2d 508, 510 (6th Cir. 1976) 
(successful Rule 41(e) motion leads to suppression of evidence seized and has binding effect on 
future litigation).

136. See, e.g., United States v. Burgard, 551 F.2d 190, 193 (8th Cir. 1977) (warrant returned 
to issuing state judge rather than federal magistrate; error nonprejudicial); United States v. 
Dauphinee, 538 F.2d 1, 3 (1st Cir. 1976) (misleading statement on return; error nonprejudicial); 
United States v. Dudek, 530 F.2d 684, 688 (6th Cir. 1976) (inadvertent failure to make prompt 
return of warrant and inventory; error nonprejudicial).

137. United States v. Robinson, 414 U.S. 218, 234 (1973) (upholding warrantless search of 
defendant for weapons or evidence after custodial traffic arrest); see United States v. Rueda, 549 
F.2d 865,870 (2d Cir. 1977) (arrest of suspected drug smuggler valid; information obtained while 
searching defendant’s person lawfully seized); United States v. Scott, 545 F.2d 38,39-40 (Sth Cir. 
1976) (arrest based on informant’s tip and identity check lawful; search of carry-on luggage in 
defendant’s possession sustained), cert, denied, 429 U.S. 1066 (1977); United States v. Walker, 
535 F.2d 896, 899 (5th Cir.) (arrest of defendant suspected of passing forged check valid; search 
of defendant’s pockets upheld), cert, denied, 429 U.S. 982 (1976).

If the arrest justifying the search is subsequently invalidated, the search accompanying it will 
also fall, and any evidence obtained thereby will be inadmissible. See United States v. Branch, 545 
F.2d 177, 186 (D.C. Cir. 1976) Qack of probable cause invalidated arrest; search of defendant’s 
bag therefore unlawful); United States v. Rosario, 543 F.2d 6, 8-9 (2d Cir. 1976) (arrest of 
defendant invalid because based on inadequate description; search of defendant’s person 
therefore invalid); United States v. Robinson, 535 F.2d 881, 882 (5th Cir. 1976) (arrest invalid; 
search of bag under car seat improper). Because no remedy is available for unlawful arrests, such 
exclusion from evidence of materials gleaned under the search incident to arrest exception may 
provide the only recourse available to an illegally arrested defendant. See generally Frisbie v. 
Collins, 342 U.S. 519, 522-23 (1952); notes 138-54 infra or, 3 *

Upon completing a search, officers must prepare an inventory of 
items seized and return the warrant and a copy of the inventory to the 
federal magistrate named in the warrant.135 Because courts regard 
these procedures as basically ministerial, errors in the preparation of 
the inventory or return of the inventory and warrant do not result in 
suppression of the evidence seized unless the defendant can show 
prejudice arising from the error.136

WARRANTLESS SEARCHES BASED ON PROBABLE CAUSE

Search Incident to Arrest. Following a lawful arrest, the police
may conduct a search of the arrestee’s person in order to protect 
themselves from concealed weapons and to prevent the destruction or 
disposal of evidence.137 * The Supreme Court in Chimel v. California1™ 
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defined the scope of a search incident to arrest as that area within the 
arrestee’s immediate control.139 Nevertheless, lower courts have 
demonstrated a continued willingness to permit searches of areas 
beyond the arrestee’s reach.140 Similarly, they allow warrantless 
searches of clothing and other personal effects even when the search 
is remote in time from the arrest.141 In so doing, courts often rely upon 
United States v. Edwards,142 in which the Supreme Court upheld a 
warrantless seizure and examination of a defendant’s clothing ten 
hours after he was taken into custody.143

139. Id. at 763 (search of three-bedroom house invalid when arrest of defendant effectuated 
immediately upon entry); see, e.g., United States v. Hayes, 553 F.2d 824, 826 (2d Cir. 1977) 
(briefcase carried by arrestee properly searched); United States v. French, 545 F.2d 1021,1022 
(5th Cir. 1977) (per curiam) (suitcase located within arm’s length of arrestee properly 
searched); United States v. Armedo-Sarmiento, 545 F.2d 785, 796 (2d Cir. 1976) (search of 
defendant’s entire apartment invalid after his arrest within), cert, denied, 97 S. Ct. 1330 (1977); 
United States v. Griffith, 537 F.2d 900, 904 (7th Cir. 1976) (brown paper sack and suitcase 
beyond defendant’s reach at time of his arrest improperly searched).

140. See United States v. Colclough, 549 F.2d 937, 940 (4th Cir.) (upholding search under 
seat of car although defendant already in custody outside vehicle), cert, denied, 97 S. Ct. 2197 
(1977); United States v. Moore, 554 F.2d 1086, 1088-89 (D.C. Cir. 1976) (same). Because the 
searches upheld in Colclough and Moore strained the rationale of Chimel, they should have been 
upheld, if at all, under the vehicle exception because in each case probable cause and exigent 
circumstances existed. See notes 177-95 infra and accompanying text.

141. See United States v. Giles, 536 F.2d 136, 140 (6th Cir. 1976) (luggage seized from 
defendant’s car trunk after his arrest searched at police station); United States v. Edmonds, 535 
F.2d 714, 720 (2d Cir. 1976) (suitcase carried by defendant when arrested at bus depot lawfully 
searched at police headquarters).

142. 415 U.S. 800 (1974).
143. Id.'at 808.
144. 97 S. Ct. 2476 (1977).
145. Id. at 2485. The Government urged the Court to hold that the fourth amendment’s 

warrant clause protects “only interests traditionally identified with the home,” and accordingly to 
allow warrantless searches of any property in the possession of persons arrested in public places 
as long as the Government possessed independent probable cause to believe the property would 
yield inculpatory material. Id. at 2481, 2485. Justice Brennan in his concurrence rebuked the 
Government for what he viewed as an attempt to subvert constitutional protections “by extreme 
and dubious legal arguments.” Id. at 2486 (Brennan, J., concurring).

146. Id. at 2479-80.

This Term in United States v. Chadwick1“ the Supreme Court 
articulated the reach of the search incident to arrest exception when it 
refused to uphold the search and seizure of a two hundred pound, 
double-locked footlocker.145 Federal agents, already aware of the 
possibility that the footlocker contained marijuana, watched three 
men load it into the trunk of a car. After the lawful arrest of the men, 
they removed the footlocker to the Boston Federal Building and 
searched it.146 In affirming the lower court’s decision to suppress the 
evidence found therein, Chief Justice Burger’s majority opinion 
stressed the obvious inaccessibility of the footlocker’s contents to the 
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arrestees and the utter absence of exigent circumstances justifying an 
immediate search.147 The Court drew a sharp distinction in the case 
between the seizure of the footlocker and the subsequent search, 
emphasizing that the defendants’ fourth amendment interest focused 
not on the footlocker itself but on its contents and that the warrantless 
search of its contents at headquarters represented a far more 
significant encroachment on the defendants’ privacy interests than 
did its impoundment.148 Moreover, although recognizing “the 
diminished expectation of privacy which surrounds the automo
bile,”149 the Court refused to accept the Government’s attempt to 
analogize the search to a warrantless search of an automobile.150 It 
also rejected the argument that the defendants’ fourth amendment 
interest in their personal effects dissipated upon their arrest.151 152

147. Id. at 2485.
148. Id. at 2485 & n.8.
149. Id. at 2485. Rejecting the argument that the footlocker’s mobility justified equating it with 

vehicles, the Court observed that the vehicle exception did not turn as much on the mobility of 
automobiles as on their exposure to public view and the pervasive system of government 
regulation circumscribing their use. Id.

150. Id.
151. Id. at 2485-86, 2486 n.10.
152. 537 F.2d 900 (7th Cir. 1976).
153. Id. at 904; cf. United States v. Cravero, 545 F. 2d 406,414 (5th Cir. 1976) (four-hour delay 

n executing arrest warrant and subsequent search not improper because no evidence that police 
purposely delayed afrest to ensure defendants possessed evidence), cert, denied, 429 U.S. 1100 
(1977); United States v. Woods, 544 F.2d 242, 262 (8th Cir. 1976) (delaying arrest of defendant 
until he was inside house not pretext for sear ch of premises; evidence found pursuant to search 
warrant properly seized), cert, denied, 91 S. Ct. 1652 (1977). Authorities may not arrest on a minor 
charge merely as a pretext for accomplishing a desired search. See United States v. Hollman, 541 
F.2d 196, 198 (8th Cir. 1976) (dictum) (inferring that use of minor traffic violation by narcotics 
detectives to stop defendant’s car would be unlawful, but package of heroin thrown from car prior 
to stop provided independent basis for arrest and subsequent search). But cf. United States v. 
McCambridge, 551 F.2d 865, 870 (1st Cir. 1977) (although some arrests might be invalid because 
pretextual, validity would normally be gauged by objective standard rather than by reference to 
officer's presumed motives).

154. 537 F.2d at 904. See also United States v. Grummel, 542 F.2d 789, 791 (9th Cir. 1976) 
(per curiam) (after defendant arrested in house, agents could lawfully remain on premises to 
prevent destruction or removal of evidence until warrant obtained), cert, denied, 429 U.S. 1051 
(1977).

In effectuating an arrest, the police may not broaden the scope of 
the search by manipulating the circumstances in order to gain access 
to otherwise protected areas. In United States v. Griffith'57- the 
Seventh Circuit invalidated the search of a paper bag that became 
accessible to the defendant because the police allowed him to walk 
about his motel room in order to dress following his arrest.153 Stating 
that any danger of the defendant’s obtaining a weapon from the bag 
had been created by the officers, the court suggested that the officers 
should have handed him the clothes he needed, posted a guard at the 
room, and returned later with a warrant to search the room.154
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Emergency or Exigent Circumstances. Courts permit war
rantless searches based upon probable cause when circumstances 
require immediate action in order to protect police155 or to preserve 
evidence.156 157 In United States v. Johnson151 police, watching through a 
lighted basement window, observed three men engaged in processing 
heroin. After a forty-minute interval, the police returned with 
reinforcements, knocked, entered, arrested the defendants, and upon 
searching the house discovered heroin in various locations.158 
The District of Columbia Circuit upheld the search, determining that 
the heroin in plain view furnished probable cause and that the need to 
prevent destruction of the heroin excused the failure to obtain a 
warrant.159 Emphasizing the potential danger to both the evidence 
and the neighborhood residents that might arise if the defendants 
were alerted, the court rejected the argument that one officer could 
have guarded the house while others sought a warrant.160

155. See United States v. Young, 553 F.2d 1132,1134 (8th Cir.) (entry into tear-gassed house 
after defendant’s surrender valid because confederates possibly inside; subsequent warrantless 
search by police technicians for evidence rather than confederates invalid), cert, denied, 97 S. Ct. 
2686 (1977); United States v. Cravero, 545 F.2d 406, 418 (5th Cir. 1976) (sounds heard from 
bathroom validated protective sweep of house to avoid threats from unknown persons), cert, 
denied, 429 U.S. 1100 (1977).

156. See, e.g.. United States v. James, 555 F.2d 992, 996 (D.C. cir. 1977) (search of 
defendant’s jacket believed to contain readily destructible evidence upheld when defendant 
observed hiding something inside prior to flight from police); United States v. Fulton, 549 F.2d 
1325, 1327 (9th Cir. 1977) (entry into motel room after defendant’s arrest upheld; known 
accomplice believed to be inside where evidence could be destroyed); United States v. Shima, 545 
F.2d 1026,1029 (5th Cir. 1977) (entry into apartment to seize powder seen through window lawful 
because powder subject to speedy destruction and delay to obtain warrant would alert defendants 
to police presence); United States v. Delguyd, 542 F.2d 346, 352 (6th Cir. 1976) (entry into 
defendant’s apartment and seizure of evidence valid when activities of defendant and cohorts 
indicated an attempt to destroy evidence).

157. ___ F.2d____ , No. 73-2221 (D.C. Cir. Jan. 12, 1977) (en banc), cert, denied, 97 S. Ct.
2953 (1977).

158. Id. at___ , No. 73-2221 at 4-6.
159. Id. at , No. 73-2221 at 21. The officers had consulted an assistant United States

attorney who informed them that it would probably take almost two hours to obtain a warrant. Id 
at___  , No. 73-2221 at 5.

160. Id. at___  , No. 73-2221 at 23.
161. See United States v. de la Fuente, 548 F.2d 528, 539-40 (5th Cir. 1977) (warrantless 

search of defendant’s suitcase before flight departed upheld because delay involved in obtaining 
warrant would prevent discovery of coconspirators at flight’s destination).

162. See United States v. Calhoun, 542 F.2d 1094, 1102 (9th Cir. 1976) (Government could 
not justify warrantless search of defendant’s apartment under exigent circumstances exception 
when exigency created by its own search of coconspirator's premises; possibility that 
coconspirator might alert defendant forseeable to police), cert, denied, 429 U.S. 1064 (1977).

Although preserving the secrecy of an ongoing investigation can be 
a factor justifying immediate action,161 circumstances that can be 
predicted in advance wall not justify a search under the exigent 
circumstances exception.162 In contrast to the vehicle search 
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exception,163 courts require a strong showing of need for immediate 
action before they will sanction a warrantless search under this 
rationale.164 For example, the District of Columbia Circuit in United 
States v. Martin165 held that a suitcase believed to contain a machine 
gun could not be opened and searched at a bus terminal. Reasoning 
that its mere mobility did not provide sufficient justification for 
dispensing with the warrant requirement,166 the court demanded some 
indication that the suitcase would in fact be moved before a warrant 
could be obtained.167 168 Moreover, the police must show that they acted 
without undue delay. Thus, in G. M. Leasing Corp. v. United States166 
the Supreme Court reversed a Tenth Circuit ruling that agents of the 
Internal Revenue Service could validly seize documents under the 
exigent circumstances exception despite a significant time delay.169 
The agents had placed the petitioner’s cottage under surveillance, but 
did not seize assets and records observed there until almost two days 
after suspicious activity indicated that evidence was being 
removed.170 171

163. See notes 177-95 infra and accompanying text; Circuits Note: 1975-1976 Term at 226 & 
nn.89-92, 227 & nn.93-99, 228 & nn.89-99.

164. See United States v. Haes, 551 F.2d 767, 771 (8th Cir. 1977) (FBI agent’s willingness to 
let carrier deliver allegedly obscene films after viewing at air carrier’s office indicated that 
seizure not an emergency because warrant could have been obtained and served on consignee 
the next day); United States v. Pacheco-Ruiz, 549 F.2d 1204, 1207 (9th Cir. 1976) (invalidating 
seizure of evidence because enough agents available to guard premises while warrant sought).

165____ F.2d____  , No. 75-2092 (D.C. Cir. Apr. 4, 1977).
166. Id. at___ , No. 75-2092, at 10-14; accord, United States v. Chadwick, 97 S. Ct. 2476,

2484 (1977) (rejecting argument that inherent mobility of locked footlocker justified its 
warrantless search). The Chadwick Court recognized, however, that exigent circumstances might 
justify a search if the police suspected that “some immediately dangerous instrumentality, such 
as explosives,” were contained within. Id. at 2485 n.9.

167. ----- F.2dat____ , No. 75-2092, at 13. The court noted the presence of several agents who
could have guarded the suitcase while a warrant was obtained. Id..

168. 429 U.S. 338 (1977).
169. Id. at 358 (alternative holding).
170. Id. at 343-44.
171. 387 U.S. 294 (1967).
172. Id. at 298-300.
173. Id. at 299.

Hot Pursuit. The hot pursuit exception, although factually
distinct, is analytically similar to the exigent circumstances exception. 
In Warden v. Hayden111 the Supreme Court held that police may 
conduct warrantless searches in hot pursuit of a fleeing felon if 
circumstances make it reasonable for the police to act without 
delay.172 The rationale underlying the exception, like that of the 
exigent circumstances exception, is the need for the police to gain 
control of weapons and to apprehend the suspect.173 In Hayden the 
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Court sustained the introduction into evidence of incriminating 
articles of clothing found in a washing machine while the police were 
ostensibly searching for weapons.174 In hot pursuit cases the suspect is 
still at large, and the danger that he will resist or escape looms larger 
than in exigent circumstances cases. Accordingly, the Hayden Court 
stated that the scope of the search could extend as far as necessary to 
prevent the suspect from escaping.175 Moreover, in a variant of the 
Hayden factual context, it has been held that police may pursue a 
suspect into his residence to effectuate a warrantless arrest.176

174. Id. at 296-97.
175. Id. at 299; see United States v. Robinson, 533 F.2d 578,583 (D.C. Cir.) (en banc) (officers 

may conduct warrantless search of abandoned getaway car if immediate search may lead to swift 
arrest), cert, denied, 424 U.S. 956 (1976); United States v. Scott, 520 F.2d 697, 698-700 (9th Cir. 
197 5) (after following robbers to building, police may make apartment-by-apartment search).

176. United States v. Santana. 427 U.S. 38, 40 (1976); see United States v. Flores, 540 F.2d 
432, 436 (9th Cir. 1976) (per curiam) (warrantless entry to make arrest after suspect slammed 
door in officer’s face justified under hot pursuit exception; evidence seized admissible under plain 
view doctrine). In Santana narcotics and cash dropped by the suspect at the moment of her arrest 
were admissible as incident to her arrest. 427 U.S. at 42; see generally notes 69-92 supra and 
accompanying text (arrests).

177. Carroll v. United States, 267 U.S. 132, 152 (1925); see United States v. McCambridge, 
551 F.2d 865, 870 (1st Cir. 1977) (suspicion that vehicle stolen furnished probable cause to 
search); United States v. Mendoza, 547 F.2d 952, 953 (5th Cir.) (per curiam) (corroboration of 
informant’s tip that truck would carry marijuana, coupled with noticeable odor thereof, furnished 
probable cause), cert, denied, 97 S. Ct. 2679 (1977); United States v. Tuley, 546 F.2d 1264,1268 
(5th Cir. 1977) (corroboration of informant’s tip that truck carried marijuana supplied probable 
cause); United States v. Coplen, 541 F.2d 211, 215 (9th Cir. 1976) (probable cause existed to 
search camper driven at night without lights when camper previously had met plane in which 
marijuana found), cert, denied, 429 U.S. 1073 (1977); United States v. Frazier, 538 F.2d 1322, 
1325 (8th Cir. 1976) (assuming attachment of “bumper beeper” tracking device constituted a 
search, identification of defendant as probable extortionist and confirmation of his expertise in 
explosives furnished probable cause), cert, denied, 429 U.S. 1046 (1977); United States v. 
Brennan, 538 F.2d 711, 721-22 (5th Cir. 1976) (corroboration of tip that airplane was smuggling 
drugs and nighttime landing of airplane without lights established probable cause), cert, denied, 
429 U.S. 1092 (1977); United States v. Cruz-Pagan, 537 F.2d 554, 558 (1st Cir. 1976) (odor of 
marijuana established probable cause to search van); United States v. Calvillo, 537 F.2d 158,162 
(5th Cir. 1976) (absent link between car discovered transporting marijuana and defendant’s car, 
no probable cause to search latter); United States v. Robinson, 535 F.2d 881, 886 (5th Cir. 1976) 
(mere sighting by officer of type of envelope used for government checks protruding from under 
seat of car insufficient to establish probable cause); United States v. Brown, 535 F.2d 424, 428 
(8th Cir. 1976) (evidence indicating car was stolen furnished probable cause to search for engine 
number).

Courts continue to sanction routine traffic stops, although not full searches, conducted for the 
sole purpose of checking vehicle registrations and drivers’ licenses, even in the absence of 
probable cause of suspicion, as reasonable exercises of the police power. See United States v. 
Millar, 543 F.2d 1280, 1282 (10th Cir. 1976) (upholding initial stop of defendant’s car at routine 
roadblock checking licenses and registrations); United States v. Jenkins, 528 F.2d 713, 714 (10th 

Vehicle Searches. Police may conduct warrantless searches
of motor vehicles if based on probable cause177 and conducted under 
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exigent circumstances.178 If the possibility that the vehicle will be 
moved or that persons will have access to it is remote, courts refuse to 
uphold the search.179 Traditionally, the burden of demonstrating 
exigency has been less onerous under the vehicle exception than 
under the exigent circumstances exception, and courts occasionally 
regard the mere involvement of an automobile as a sufficient exigency 
to justify the search.180 181

Cir. 1975) (random stop not involving full search of vehicle not violative of fourth amendment). 
Last Term the Supreme Court expressly reserved judgment on the propriety of such stops. United 
States v. Martinez-Fuerte, 428 U.S. 543, 460 n.14 (1976). See also notes 238-62 infra and 
accompanying text (border searches).

178. Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971) (no exigent circumstances 
justified search of automobile in defendant’s driveway when no likelihood existed that automobile 
would be removed before warrant could be obtained);see United States v. Peterson, 549 F.2d 654, 
660 (9th Cir. 1977) (search of van at ranch where drug smugglers were operating upheld because 
of possibility of imminent removal or destruction of contraband); United States v. Edmond, 548 
F.2d 1256, 1259 (6th Cir.) (search of parked car believed to contain drugs and weapons valid 
because car movable), cert, denied, 97 S. Ct. 2983 (1977); United States v. Tuley, 546 F.2d 1264, 
1268 (5th Cir. 1977) (stop and search of truck moving on highway valid); United States v. 
Pheaster, 544 F.2d 353, 373-74 (9th Cir. 1976) (search of car used by alleged kidnapper and left 
on public street valid because coconspirators might move car and evidence within might lead to 
victim), cert denied, 429 U.S. 1099 (1977); United States v. Casillas-Munoz, 542 F.2d 508, 510 
(9th Cir. 1976) (search of moving camper believed to be exporting weapons upheld because 
camper about to cross into Mexico); United States v. Casey, 540 F.2d 811, 817 (Sth Cir. 1976) 
(warrantless search of truck driven by defendant upheld; location of truck by the side of the road 
created exigent circumstances); United States v. Frazier, 538 F.2d 1322, 1325 (8th Cir. 1976) 
(placement of tracking device on defendant’s car justified by imminent danger to life of extortion 
victim), cert, denied, 429 U.S. 1046 (1977); United States v. Brennan, 538 F.2d 711,721-22 (5th 
Cir. 1976) (search of airplane parked in hangar upheld because it might be moved by defendant’s 
confederates),cert, denied, 429 U.S. 1092 (1977); United States v. Cruz-Pagan, 537 F.2d 554,558 
(1st Cir. 1976) (stop and search of van believed to contain marijuana justified when occupants 
attempted to flee); United States v. Famkoff, 535 F.2d 661, 665-66 (1st Cir. 1976) (search of car 
parked on street and known to contain stolen whiskey upheld because it could be removed by 
defendant or accomplice).

Although the Supreme Court has not yet ruled on the legality of warrantless searches of 
containers found in vehicles searched under this exception, lower federal courts have held that 
once the vehicle is subject to a lawful search, objects inside the vehicle may also be opened and 
searched. See, e.g., United States v. McCambridge, 551 F.2d 865,870 (1st Cir.) (search of suitcase 
found in allegedly stolen car upheld); United States v. Colclough, 549 F.2d 937, 940 (4th Cir. 
1977) (search of wallets found in car upheld); United States v. Giles, 536 F.2d 136, 140 (6th Cir.
1976) (search of suitcase found in car upheld).

179. See Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971) (no exigent circumstances 
justified search of locked car when defendant in custody and guard posted); United States v. 
Pruett, 551 F.2d 1365, 1370 (5th Cir. 1977) (no exigent circumstances when defendant arrested 
and car impounded); United States v. Kelly, 547 F.2d 82, 84 (8th Cir. 1977) (no exigent 
circumstances when defendant in custody with no likelihood that confederates would move car).

180. See United States v. Pretzinger, 542 F.2d 517, 520 (9th Cir. 1976) (per curiam) (probable 
cause alone decisive); United States v. Walton, 538 F.2d 1348, 1354 (8th Cir.) (dictum) (same), 
cert, denied, 429 U.S. 1025 (1976). But see United States v. Kelly, 547 F.2d 82, 84-85 (8th Cir.
1977) (probable cause not decisive; lack of exigent circumstances invalidated search).

181. 535 F.2d 661 (1st Cir. 1976).

In United States v. Farnkoff18' the First Circuit, although recogniz
ing the Supreme Court’s recent disinterest in the exigency aspect of 
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warrantless vehicle searches,182 nevertheless refused to impute to the 
Court a sub silentio overruling of its prior decisions and avowed contin
ued adherence to the exigency requirement.183 184 Chief Justice Burger in 
United States v. Chadwick,134 on the other hand, dismissed the 
importance of a vehicle’s mobility, traditionally the logical linchpin of 
the exception to the warrant requirement, and stressed instead the 
lesser expectation of privacy surrounding automobiles.185 Chadwick 
thus indicates a movement toward a rationale supporting warrantless 
vehicle searches that would render an exigency requirement 
superfluous.186

182. Id. at 665 n. 12;see Texas v. White, 423 U.S. 67,68 (1975) (per curiam) (upholding vehicle 
search without mentioning exigent circumstances); Cardwell v. Lewis, 417 U.S. 583, 587,594-96 
(1974) (holding that exigent circumstances existed even though defendant in custody on ground 
that access to vehicle unrestricted, implying that confederates might gain control of it); cf. United 
States v. Pheaster, 544 F.2d 353, 373 (9th Cir. 1976) (warrantless search of vehicle conducted 
after defendant in custody upheld because coconspirators might move car), cert, denied, 429 U.S. 
1099 (1977); United States v. McClain, 531 F.2d 431, 433 (9th Cir. 1976) (vehicle search valid 
because of possibility that unknown confederates might return).

183. 535 F.2d at 665 & n.12.
184. 97 S. Ct. 2476 (1977).
185. Id. at 2484; cf. Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971) (invalidating 

vehicle search conducted under circumstances making removal of car or destruction of evidence 
unlikely).

186. See 97 S. Ct. at 2484 (although warrantless searches of automobiles based in part on 
their inherent mobility, real answer lies in the diminished expectation of privacy surrounding 
automobile); cf. Katz v. United States. 389 U.S. 347, 351-52 (1967) (fourth amendment only 
protects individual’s reasonable expectation of privacy).

187. See United States v. Pheaster, 544 F.2d 353,373-74 (9th Cir. 1976) (warrantless search of 
car involved in kidnapping upheld even though authorities had probable cause to obtain warrant 
for several days prior to arrest), cert, denied, 429 U.S. 1099 (1977); United States v. Ferrara, 539 
F.2d 799, 802-03 (1st Cir. 1976) (although agents had probable cause to obtain a search warrant 
after seeing stolen goods loaded in truck, delay in applying for warrant did not invalidate 
warrantless search made after truck drove away and headed toward state border); United States v. 
Mitchell, 538 F.2d 1230,1232-33 (Sth Cir. 1976) (enbanc) (warrantless search of vehicle seizedas 
it was about to be driven away upheld as search justified by exigency, even though agents knew 
for some time that it contained contraband), cert, denied, 97 S. Ct. 1578 (1977).

Similarly, if a vehicle has been properly stopped under exigent circumstances, the search may 
be delayed until a more convenient time. Chambers v. Maroney, 399 U.S. 42, 52 (1970); see 
United States v. Colclough, 549 F.2d 937, 940 (4th Cir.) (subsequent search of car at police 
station valid, even though car searched at time of arrest), cert, denied, 97 S. Ct. 2197 (1977); 
United States v. Collins, 549 F.2d 557, 560 (8th Cir.) (search at police garage of vehicle 
impounded at airport valid; existence of exigent circumstances to be determined at time of 
seizure, not at time of search), cert denied, 97 S. Ct. 2656 (1977); United States v. Pheaster, 544 
F.2d 353, 373-74 (9th Cir. 1976) (search of kidnappers’ car at FBI garage valid), cert denied, 429 

A search may be valid even though a warrant might have been 
obtained before the vehicle was seized if exigent circumstances exist 
at the time the search is made.187 The Fifth Circuit in United States v.
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Mitchell188 dispensed with the exigency requirement of the vehicle 
exception despite the defendant’s contention that Drug Enforcement 
Administration agents had conducted a planned warrantless search of 
his narcotics-filled truck.189 The agents had staked out the truck in a 
parking lot with an expectation, derived from a heavily corroborated 
tip, that the drug smuggler himself would arrive to pick it up. They 
waited an hour and a half after his arrival at the truck before 
approaching him and then waited an additional half hour for the 
arrival of a dog trained to detect narcotics.190 The court refused to 
invalidate the search even though a warrant could have been obtained 
earlier, on the theory that the exigent circumstances at the time of the 
arrest—the possibility that the defendant would drive away—were 
sufficient to justify the search.191 The Sixth Circuit, however, rejected 
the argument successfully propounded in Mitchell. In United States v. 
Chuke192 193 the court refused to permit the Government to justify a 
warrantless vehicle search by reference to exigencies arising at the 
moment of seizure and predictable by the police, distinguishing the 
Supreme Court’s decision in Cardwell v. Lewis192 and the Fifth 
Circuit’s holding in Mitchell.194 It held that when police have wasted 
an opportunity to seek a warrant in circumstances that would 
otherwise fall within a well-defined exception, they must demonstrate 
the existence of compelling countervailing factors supporting their 
intrusion.195

U.S. 1099 (1977); United States v. Panebianco, 543 F.2d 447, 456 (2d Cir. 1976) (vehicle seized 
under Contraband Seizure Act, 49 U.S.C. § 782 (1970), lawfully searched after defendant’s 
arrest), cert, denied, 429 U.S. 1103 (1977).

188. 538 F.2d 1230 (5th Cir. 1976) (en banc), cert, denied, 97 S. Ct. 1578 (1977).
189. Id. at 1232-33. The majority, while recognizing that the failure to secure a warrant was 

foolhardy, refused to characterize it as manipulative. It stated that any number of exigent 
circumstances might have arisen to justify the warrantless search and that such exigencies did in 
fact develop. Id.

190. Id. at 1232. The four dissenters protested that it was “semantic aphasia” to characterize 
the situation surrounding the accused’s arrest as exigent. Id. at 1234 (Dyer, J., with Goldberg, 
Godbold, & Morgan, JJ., dissenting).

191. Id. at 1233.
192. 554 F.2d 260 (6th Cir. 1977).
193. Id. at 263. The police arrested the defendant as he pulled out of a motel parking lot, eight 

hours after they received corroboration of a tip identifying him. Id. at 262.
194. Id. at 263-64; see Cardwell v. Lewis, 417 U.S. 583, 595-96 (1974). In Cardwell the Court 

held that failure to obtain a warrant “at the first practicable moment” would not vitiate a vehicle 
search if exigencies arise at the moment of arrest. Id.; accord, United States v. Mitchell, 538 F.2d 
1230, 1233 (5th Cir. 1976).

195. 554 F.2d at 263-64. The court expressly cast its holding in terms broad enough to include 
searches sought to be justified as under exigent circumstances or incident to arrest. Id. at 263.
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OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Consent Searches. Police may search without a warrant and
without probable cause once an individual has granted his consent,196 
provided that the consent was given freely.197 Whether the consent 
was voluntary is a question of fact to be determined from the totality 
of the circumstances.198 The Ninth Circuit in United States v. 
Calhoun199 illustrated the operation of this test when the prosecution 
sought to vindicate as voluntary the warrantless searches of two 
defendants’ apartments following separate arrests. The first defend
ant was arrested in the hallway outside his apartment, handcuffed, 
and warned of his right to refuse. The court held that his consent was 
voluntarily given.200 The second defendant’s consent followed an 
unannounced, warrantless entry into his apartment by police with 
guns drawn. The defendant was arrested while he was reading in bed, 
and both he and his wife were handcuffed in separate rooms. Although 
he was warned of his right to refuse,201 the court invalidated the 
search, concluding that under the circumstances the consent was 

196. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973).
197. Bumper v. North Carolina, 391 U.S. 543, 548 (1968); see, e.g., United States v. 

McCaleb, 552 F.2d 717, 720-21 (6th Cir. 1977) (invalidating consent of defendant 
unconstitutionally arrested and questioned in unfamiliar surroundings); United States v. 
Williams, 544 F.2d 807, 809 (5th Cir. 1977) (defendant under influence of alcohol or drugs at 
time of search lacked capacity to give voluntary consent); United States v. Calhoun, 542 F.2d 
1094, 1101-02 (9th Cir. 1976) (no valid consent to search apartment following warrantless 
entry of eight officers with guns drawn), cert, denied, 429 U.S. 1064 (1977).

198. Schneckloth v. Bustamonte, 412 U.S. 218, 227, 248-49 (1973); see, e.g., United States v. 
Mayes, 552 F.2d 729, 732-33 (6th Cir. 1977) (informing defendant’s girlfriend she was a 
potential suspect, enlisting aid of her mother to encourage her to consent, and repeatedly 
requesting consent for 20 to 30 minutes created impermissibly coercive pressure invalidating 
consent); United States v. Lemon, 550 F.2d 467, 471-72 (9th Cir. 1977) (permission of 
defendant to search hotel room after he was taken into custody held voluntary; no evidence of 
coercion); United States v. Tolias, 548 F.2d 277, 278 (9th Cir. 1977) (per curiam) (permission of 
defendant to search premises held voluntary; no evidence of coercion); United States v. Pena, 
542 F.2d 292, 294 (5th Cir. 1976) (repeated warnings in both English and Spanish of right to 
refuse consent indicated defendant’s signature on waiver card was voluntary).

This term the Eighth Circuit held that the totality of the circumstances test did not apply to 
the voluntary surrender of evidence. United States v. Raines, 536 F.2d 796, 801 n.6 (8th Cir.), 
cert, denied, 429 U.S. 925 (1976). Narcotics agents entered the defendant’s home, where they 
announced their intention to remain until a search warrant could be obtained. Id. at 798. The 
defendant showed the agents where the money obtained from a drug sale was kept, despite the 
agents’ assertions that this was unnecessary. The court held that this was not a search within the 
meaning of the fourth amendment and thus found the totality of the circumstances test “inapt.” 
Id. at 801 & n.6. Raines might be analyzed more profitably as a case in which consent to search 
was granted. See id. at 798-801.

199. 542 F.2d 1094 (9th Cir. 1976), cert, denied, 429 U.S. 1064 (1977).
200. Id. at 1100-01.
201. Id. at 1101.
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involuntary.202 In United States v. Riggs203 an FBI agent told a 
suspected bank robber during questioning that he would ask for a 
release to search the defendant’s car, adding that on another occasion 
a suspect had confessed when asked for a release because the stolen 
goods were located in the car.204 At that point the defendant confessed 
and led the agent to his wife’s car, where the money was found.205 The 
Fourth Circuit found the consent voluntary, reasoning that any 
inference of coercion was negated by the fact that the defendant led 
the police to his wife’s car rather than his own so that his consent had 
to be “the product of a free and unrestrained choice.”206 207

202. Id. at 1101-02.
203. 537 F.2d 1219 (4th Cir. 1976).
204. Id. at 1221.
205. Id.
206. Id.
207. 412 U.S. 218 (1973).
208. Id. at 229, 248-49; see United States v. Smith, 543 F.2d 1141, 1146 (5th Cir. 1976) (in 

absence of threats or promises, failure to inform defendant of right to withhold consent not 
determinative when defendant held for only two hours without extensive questioning or other 
evidence of coercion), cert, denied, 429 U.S. 1110 (1977); cf. United States v. Curtis, 537 F.2d 
1091, 1094 (10th Cir.) (no need for agents to inform office manager of right to refuse consent to 
search company books), cert, denied, 429 U.S. 962 (1976).

209. 412 U.S. at 249.
210. 423 U.S. 411 (1976).
211. Id. at 424-25; see, e.g., United States v. Lemon, 550 F.2d 467, 471-72 (9th Cir. 1977) 

(arrest alone not enough to indicate coercion); United States v. Frye, 548 F.2d 765, 770 (8th Cir. 
1977) (incarceration alone not enough to indicate coercion); United States v. Tolias, 548 F.2d 
277, 278 (9th Cir. 1977) (per curiam) (defendant’s arrest did not preclude finding of 
voluntariness when defendant arrested on familiar ground, given Miranda warnings, and knew 
of his right to refuse from past experience); Tremayne v. Nelson, 537 F.2d 359, 360 (9th Cir. 
1976) (per curiam) (even though given in jail and without prior Miranda warnings, defendant’s 
consent voluntary).

212. See United States v. Kurck, 552 F.2d 1320,1321 (8th Cir. 1977) (per curiam) (informant 
who had been cooperating extensively in police investigation impliedly consented to search of 
his car trunk by handing over keys); United States v. Homburg, 546 F.2d 1350, 1352 (9th Cir. 
1976) (dictum) (entering boarding area at airport constitutes implied consent to search although 
individual free to revoke consent by leaving area), cert, denied, 97 S. Ct. 2654 (1977). Similarly, 
although an individual may not have expressly consented to a specific search, the search may be 
considered voluntary on the basis of a blanket consent granted at an earlier time. See United 

In Schneckloth v. Bustamonte201 the Supreme Court held that police 
need not expressly apprise an individual of his right to withhold 
consent;208 knowledge of the right to refuse consent is only one factor 
factor to be weighed in the totality of the circumstances.209 Elaborating 
on the totality of the circumstances test, the Court stated in United 
States v. Watson210 that the fact that the defendant is in custody is also 
merely a factor to be taken into account.211 Consent need not be 
expressly granted but may be implied from an individual’s behav
ior.212 The determination of implied consent, like that regarding 
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voluntariness, is to be drawn from the totality of the circumstances.213 
Moreover, a third party who exercises authority or control over the 
items or premises to be searched may give a valid consent.214 The 
absent defendant is considered to have assumed the risk that others 
with control over the property might consent to a search.215 This term 
in United States u. Kelly2'6 the Eighth Circuit upheld a search of the 
common areas of a defendant’s secured apartment building following 
the consent of the apartment manager, reasoning that the manager’s 
authority over the common area supported his consent to search.217 
Nevertheless, because the manager shared no possessory interest in 
the interior of the defendant’s apartment he could not validly 
authorize a search of that area.218

States v. Ellis, 547 F.2d 863, 866 (5th Cir. 1977) (upon defendant’s entry onto naval base, his 
acceptance and reading of pass authorizing search of car constituted voluntary consent to later 
search); United States v. Gordon, 540 F.2d 452, 453 (9th Cir. 1976) (by accepting probation, a 
condition of which was submission to searches by law enforcement officers, defendant impliedly 
consented to warrantless search of apartment).

213. See United States v. Abbott, 546 F.2d 883, 885 (10th Cir. 1977) (although defendant’s 
wife allowed police to assist her in searching car for title, that fact did not imply consent for 
police to continue search of car in her absence).

214. Matlock v. United States, 415 U.S. 164, 169-71 (1974) (upholding validity of woman’s
consent to search bedroom she shared with defendant); see, e.g., United States v. Gunter, 546 
F.2d 861, 867-68 (10th Cir. 1976) (accomplice who rented warehouse used to store stolen 
property, gave keys to defendant, and twice entered warehouse could consent to search), cert 
denied, 97 S. Ct. 2189 (1977); United States v. Brown, 540 F.2d 1048, 1055-56 (10th Cir. 1976) 
(defendant’s friend could consent to search of apartment shared with defendant), cert, denied, 
429 U.S. 1110 (1977); United States v. McMurtrey, 534 F.2d 1321, 1322 (8th Cir. 1976) (per 
curiam) (father who left farm but continued to store tools in shed could consent to search of shed 
where son’s marijuana found), cert denied, 429 U.S. 920 (1977); cf. United States v. Haldeman, 
___ F.2d____ ,____ , No. 75-1381. at 123 (D.C. Cir. Oct. 12,1976) (per curiam) (enbanc) (only 
one party to conversation need consent to its recording under 18 U.S.C. § 2511 (2) (c),(d)); 
United States v. Curtis, 537 F.2d 1091, 1094 (10th Cir.) (alternative holding) (office manager 
could consent to search of corporation’s books and records), cert denied, 429 U.S. 962 (1976).

215. Matlock v. United States, 415 U.S. 164, 171 & n.7 (1974); Frazier v. Cupp, 394 U.S. 
731, 740 (1969).

216. 551 F.2d 760 (8th Cir.), cert denied, 97 S. Ct. 2981 (1977).
217. Id. at 764.
218. Zd.; see United States v. Braunig, 553 F.2d 777, 779 (2d Cir. 1977) (landlord who had 

obtained judgment in eviction proceedings against defendant could consent to search of interior 
of apartment). See also United States v. Wilson, 536 F.2d 883, 885 (9th Cir. 1976) (dictum) 
(while tenant could consent to search of her own apartment, she could not consent to search of 
suitcase left there by defendant), cert, denied, 429 U.S. 982 (1977).

Seizure of Items in Plain View. Evidence in plain view may be
seized by police without a warrant if they are lawfully in the place from 
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which the evidence is seen,219 the discovery is inadvertent,220 and the 
items seized are immediately recognizable as evidence.221 In United

219. Coolidge v. New Hampshire, 403 U.S. 443, 465-66 (1971); see, eg., United States v. 
Young, 553 F.2d 1132, 1133-34 (8th Cir.) (officers could lawfully enter house due to exigent 
circumstances; evidence of bank robbery seizable), cert, denied, 97 S. Ct. 2686 (1977); United 
States v. McCambridge, 551 F.2d 865, 870 (1st Cir. 1977) (officer could lawfully enter and 
secure vehicle after valid arrest of driver; shotgun seizable); United States v. Variano, 550 F.2d 
1330, 1335 (2d Cir. 1977) (policeman driving impounded vehicle could lawfully seize gambling 
records), petition for cert, filed, 46 U.S.L.W. 3139 (U.S. Aug. 26, 1977) (No. 77-315); United 
States v. Harper, 550 F.2d 610, 612-14 (10th Cir. 1977) (agent could lawfully enter room to 
arrest another person; marijuana seizable); United States v. McDaniel, 550 F.2d 214, 218 (5th 
Cir. 1977) (police officer writing citation could lawfully seize pistol observed through open truck 
door); United States v. Coades, 549 F.2d 1303, 1304-05 (9th Cir. 1977) (per curiam) (police 
making Terry stop could lawfully seize implements used in attempted bank robbery); United 
States v. Chapman, 549 F.2d 1075, 1079 (6th Cir. 1977) (officers with search warrant could 
lawfully enter bedroom and seize rifle); United States v. de la Fuente, 548 F.2d 528, 540 (5th 
Cir. 1977) (airline employee could open misrouted suitcase to check owner’s identity; agent 
standing nearby could seize contents); United States v. Petrozziello, 548 F.2d 20, 21-22 (1st Cir. 
1977) (officer could lawfully enter car subject to forfeiture for transporting drugs; gun on front 
seat seizable); United States v. Powless, 546 F.2d 792, 794-96 (8th Cir.) (officer could lawfully 
check van to get serial number; gun seizable), cert, denied, 430 U.S. 910 (1977); United States v. 
Sherriff, 546 F.2d 604, 606 (5th Cir. 1977) (evidence seen from open doorway of motel room 
seizable); id. at 607 (agent on defendant’s property to execute search warrant later deemed 
invalid could nevertheless copy vehicle identification numbers on defendant’s automobiles); 
United States v. Cravero, 545 F.2d 406, 417-18 (5th Cir. 1976) (police could conduct lawful 
protective sweep of house after arrest; cocaine seizable), cert, denied, 429 U.S. 1100 (1977); 
United States v. Butler, 541 F.2d 730, 732 (8th Cir. 1976) (agents could lawfully seize gun 
observed in hip holster); United States v. Brown, 540 F.2d 1048, 1056 (10th Cir. 1976) (agent 
could lawfully enter apartment with tenant’s consent; defendant’s pistol and drugs on dresser 
seizable), cert, denied, 429 U.S. 1110 (1977); United States v. Tesack, 538 F.2d 1068, 1071-72 
(4th Cir.) (per curiam) (officers could lawfully open rear door of defendant’s van to search for 
and arrest defendant; stolen safe seizable), cert, denied. 429 U.S. 1025 (1976); United States v. 
Ressler, 536 F.2d 208, 213 (7th Cir. 1976) (officer could lawfully search bedrooms in order to 
find and arrest codefendant; defendant’s rifle on bed seizable); United States v. Hillstrom, 533 
F.2d 209, 210-11 (5th Cir. 1976) (per curiam) (Coast Guard and customs agents lawfully on 
board ship to conduct safety and documentation inspection; marijuana seizable), cert, denied, 
429 U.S. 1038 (1977). But see United States v. Morrow, 541 F.2d 1229, 1231 (7th Cir. 1976) 
(per curiam) (although lawfully on premises, agent could not seize stolen car under plain view 
exception because no valid search underway at time), cert, denied, 97 S. Ct. 1556 (1977).

220. Coolidge v. New Hampshire, 403 U.S. 443. 466 (1971); see, e.g., United States v. Presas, 
543 F.2d 552, 552 (5th Cir. 1976) (per curiam) (upholding seizure of marijuana behind car’s grill 
when border agent shined flashlight to see front license plate); United States v. Griffith, 537 
F.2d 900, 903 (7th Cir. 1976) (invalidating search of partially opened paper sack lying in 
defendant’s room after arrest because inspection of its contents not inadvertent); Effler v. Rose, 
535 F.2d 980, 981 (6th Cir.) (per curiam) (use of flashlight to examine floor of defendant’s car 
doesn’t preclude plain view exception), cert, denied, 429 U.S. 982 (1976). But see United States 
v. Boyd. 530 F.2d 1269, 1270-71 (5th Cir. 1976) (upholding seizure of liquor bottle from front 
seat of defendant’s car, even though officer had to pick up and examine bottle to determine 
whether it bore state tax stamps), cert, denied, 429 U.S. 1099 (1977).

221. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971); see, e.g., United States v. Embry, 
546 F.2d 552, 557 (3d Cir. 1976) (per curiam) (package similar to those commonly used to carry 
drugs validly seized after discarded by defendant during police chase), cert, denied, 97 S. Ct. 
1587 (1977); United States v. Bridgefourth, 538 F.2d 1251, 1253 (6th Cir. 1976) (hat and shoes 
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States v. Johnson222 the District of Columbia Circuit refined the lawful 
entry element of the exception when it sanctioned a seizure of 
evidence after two officers looked through a basement window and 
saw three men handling what appeared to be narcotics.223 The officers 
had approached the house in an effort to corroborate an informant’s 
tip and had stepped several feet off the walkway onto the lawn in 
order to see through the window.224 Although this action was a 
technical trespass, the court held that it was a reasonable method of 
corroborating the tip and consequently that the officers’ presence 
outside the window was lawful.225 Similarly, the Eighth Circuit in 
United States v. Anderson226 upheld a police seizure of stolen 
televisions that officers saw through a basement window while walking 
around a house.227 After observing the stolen property, the police 
obtained a search warrant and ultimately confiscated the television 
sets.228 Although the court conceded that the area of private property 
surrounding a home is not distinguishable from the house itself for 
fourth amendment purposes,229 it viewed the officers’ initial intrusion 
as justified by their desire to question the occupant about the 
television thefts. Accordingly, it held that their attempt to check the 
back door was not incompatible with the scope of their original 
objective and that the lawful entry element had been satisfied.230

In United States v. Coplen231 the Ninth Circuit in a faulty analysis 
failed to distinguish between police activity that is not considered a 
search because it is conducted in an area where the individual has no

photographed during attempted bank robbery validly seized because distinctive appearance 
made them immediately recognizable); Effler v. Rose, 535 F.2d 980, 981 (6th Cir.) (per curiam) 
(guns and tom Christmas packages on floor of defendant’s car validly seized; officers justified in 
concluding these were evidence of crime because similar items had been stolen in holiday 
robberies), cert, denied, 429 U.S. 982 (1976); United States v. Robinson, 535 F.2d 881,886 (5th 
Cir. 1976) (paper bag and brown windowed envelopes similar to those used to mail government 
checks invalidly seized because not immediately recognizable as evidence of criminal activity). 
Butcf. United States v. Chapman, 549 F.2d 1075, 1078 (6th Cir. 1977) (seizure of rifle to protect 
officers’ safety during search upheld even though gun not immediately recognized as contraband 
or evidence).

222. ___ F.2d____ , No. 73-2221 (D.C. Cir. Jan. 12, 1977) (en banc), cert, denied, 97 S. Ct.
2953 (1977).

223. Id. at___  , No. 73-2221 at 4.
224. Id.
225. Id. at___  , No. 73-2221 at 17.
226. 552 F.2d 1296 (8th Cir. 1977).
227. Id. at 1300.
228. Id. at 1298.
229. Id. at 1300.
230. Id.
231. 541 F.2d 211 (9th Cir. 1976), cert, denied, 429 U.S. 1073 (1977). 
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reasonable expectation of privacy232 and activity exempted from the 
fourth amendment’s warrant requirement through the operation of 
the plain view doctrine.233 A federal agent acting in the course of a 
routine smuggling investigation peered through the window of the 
defendant’s parked airplane with the aid of a flashlight and dis
covered marijuana inside.234 The court held that by failing to close 
the windows off from public view, the defendant could have no 
reasonable expectation of privacy with respect to items inside.235 It 
considered the agents’ subsequent entry into the aircraft justified by 
exigent circumstances.236 A better analysis would justify the seizure 
by the plain view doctrine because all three elements were satisfied: 
lawful entry, inadvertent discovery, and immediately recognizable 
evidence.237

232. See Katz v. United States, 389 U.S. 347, 352 (1967) (no reasonable expectation of 
privacy in that which an individual knowingly exposes to public view).

233. 541 F.2d at 214.
234. Id. at 213-14.
235. Id. at 215.
236. Id. at 215-16. The court found exigent circumstances in the mobility of the aircraft, the 

possibility that the defendant’s confederates would move it, and the fact that easily destructible 
evidence was involved. Id. at 215. *

237. See id. at 213-14 (reciting facts indicating that evidence was in plain view and clearly
inculpatory). The inadvertence strand of the plain view exception may have appeared to be a bar 
to its use on the facts of Copien, because the agents were in the area investigating the airplane on 
the suspicion that it was involved in drug smuggling. Courts, however, routinely uphold searches 
under the exception in cases in which the investigating agents have some prior knowledge of 
what they will uncover. See United States v. Johnson,___ F.2d___ _  ,___ , No. 73-2221, at 20
(D.C. Cir. Jan. 12, 1977) (en banc) (police investigating tip about heroin operation deemed to 
have inadvertently discovered heroin through window), cert, denied, 97 S. Ct. 2953 (1977); 
United States v. Anderson, 552 F.2d 1296, 1300 (8th Cir. 1977) (agents looking for suspect 
implicated in television theft deemed to have inadvertently discovered stolen televisions).

Border Searches. Neither probable cause nor reasonable
suspicion is necessary in order to search persons or property entering 
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this country at a border238 or its functional equivalent.239 Courts base 
this exception to fourth amendment restrictions on the right of the 
sovereign to protect itself from the unlawful entry of dangerous 
persons or articles.240 This Term in United States v. Ramsey241 the 
Supreme Court reiterated the extraordinary breadth of the border 
search exception when it resolved a conflict of authority among the 

238. United States v. Ramsey, 97 S. Ct. 1972, 1979 (1977); Almeida-Sanchez v. United 
States, 413 U.S. 266, 272 (1973); see United States v. Moya, 549 F.2d 340, 341 (5th Cir. 1977) 
(per curiam) (probable cause not required for search of car that 25 minutes earlier had fled 
from border when agent attempted to conduct search of trunk); United States v. Stanley, 545 
F.2d 661, 667 (9th Cir. 1976) (probable cause not required for search of boat leaving United 
States waters; location more than nine miles from shore considered functional equivalent of 
border); United States v. Brom, 542 F.2d 281, 283 (5th Cir. 1976) (probable cause not required 
for search of car that had not itself crossed border, but had exchanged passengers and cargo with 
another that had crossed border and aroused suspicion); cf. United States v. Homburg, 546 F.2d 
1350, 1352 (9th Cir. 1976) (screening of passenger prior to flight at airport analogous to border 
search and hence probable cause not required although passenger must be given opportunity to 
leave boarding area), cert, denied, 97 S. Ct. 2654 (1977).

Strip searches and searches of body cavities must be based on a reasonable suspicion that 
contraband is located in the area to be searched. See Perel v. Vanderford, 547 F.2d 278, 280 
(5th Cir. 1977) (civil suit for damages) (reasonable suspicion is proper standard governing strip 
search at border); United States v. Cameron, 538 F.2d 254, 257-58 (9th Cir. 1976) (although 
search of defendant’s rectal cavity would be permissible when evidence indicated defendant 
concealing contraband there, method of retrieving evidence from rectal cavity so outrageous that 
evidence suppressed).

239. Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973); see United States v. 
Brennan, 538 F.2d 711, 715 (5th Cir. 1976) (local airport not functional equivalent of border 
because of limited nature of international traffic), cert, denied, 429 U.S. 1092 (1977); United 
States v. Calvillo, 537 F.2d 158. 161 (Sth Cir. 1976) (invalidating search because checkpoint not 
functionally equivalent to border; most of equipment was mobile, checkpoint infrequently 
operated, and traffic not necessarily international); cf. United States v. Williams, 544 F.2d 
807, 811 (5th Cir. 1977) (invalidating search of small homemade houseboat in inland waters 
because vessel probably unseaworthy and therefore unlikely to have entered from open seas). In 
Almeida-Sanchez the Supreme Court suggested that airports that accommodate international 
flights may be considered functional equivalents of the border. 413 U.S. at 273; see United 
States v. Potter, 552 F.2d 901, 907 (9th Cir. 1977) (upholding search of airplane at Las Vegas 
airport because agents could reasonably believe it had arrived there nonstop from Mexico); 
United States v. Ivey, 546 F.2d 139, 142 (5th Cir.) (upholding search of plane without probable 
cause at Florida airport because circumstances suggested plane had come directly from abroad), 
cert, denied, 97 S. Ct. 2662 (1977). But see United States v. Brennan, 538 F.2d at 715 (Florida 
airport not functional equivalent of border; few international flights, no proof that defendant’s 
flight had been international, border searches not conducted there regularly, and no distinction 
made between domestic and international flights).

240. United States v. Ramsey, 97 S. Ct. 1972, 1979 (1977); see United States v. Brignoni- 
Ponce, 422 U.S. 873, 878-79 (1975) (government interest in stopping economic and social 
problems caused by illegal aliens justifies border controls).

241. 97 S. Ct. 1972 (1977).



1977] Circuits Note: Criminal 285

circuit courts242 on whether customs officials may lawfully open and 
inspect international letter-class mail without a warrant and without 
probable cause.243 The Court rejected the reasoning of the District of 
Columbia Circuit that the privacy interest in personal letters 
outweighs the likelihood of finding small amounts of contraband 
contained in a letter-size envelope.244 The Court concluded instead 
that the rationale supporting warrantless border searches applied 
equally to the opening of international letter-class mail and hence 
neither probable cause nor a warrant was essential.245

242. Compare United States v. Ramsey, 538 F.2d 415, 421 (D.C. Cir. 1976) (warrantless 
search of letters containing heroin from Thailand invalid), rev’d, 97 S. Ct. 1972 (1977) with 
United States v. Milroy, 538 F.2d 1033, 1035-36 (4th Cir.) (warrantless search of letters 
upheld), cert, denied, 426 U.S. 924 (1976) and United States v. King, 517 F.2d 350, 353 (5th Cir. 
1975) (warrantless search of Christmas card-type envelopes from abroad valid). See United 
States v. Ramsey, 97 S. Ct. 1972, 1975 n.l (1977) (collecting cases).

243. 97 S. Ct. at 1982. The customs inspector in Ramsey acted pursuant to 19 U.S.C. §482 
(1970), which requires reasonable cause to suspect the concealment of contraband within. Id. at 
1975. Although the Supreme Court approved of this statutory standard as practical under the 
circumstances, it apparently did not view the fourth amendment as compelling even this minimal 
standard. See id.

The Government’s authority to search incoming packages, conceded by the defendants in 
Ramsey, is well recognized. Id. at 1980-81; see United States v. Emery, 541 F.2d 887, 889 (5th 
Cir. 1976) (package entering United States from Columbia could be opened and searched 
without warrant at discretion of customs inspectors).

244. 97 S. Ct. at 1980-81. See generally United States v. Ramsey, 538 F.2d 415, 421 (D.C. 
Cir. 1976), rev’d, 91 S. Ct. 1972 (1977).

245. 97 S. Ct. at 1981-82. The Court also objected to the court of appeals’ attempt to link the 
border search exception to the doctrine of exigent circumstances and emphasized that the 
Government need not demonstrate exigency to be relieved of the probable cause and warrant 
requirements. Id. at 1981.

246. See id. (critical fact of entry from abroad justifies border search).
247. See United States v. Stanley, 545 F.2d 661, 665-66 (9th Cir. 1976) (search of vessel nine 

miles offshore after it had left United States upheld as valid border search; customs officials 
regulate arrivals and departures); 65 Geo. L.J. 1641 (1977).

248. United States v. Stanley, 545 F.2d 661, 664 (9th Cir. 1976).
249. Id.

Although the border search exception has traditionally been 
applied to individuals entering the United States,246 this term the 
Ninth Circuit applied the exception to a boat leaving the United 
States as well.247 The Coast Guard found marijuana aboard a boat that 
had left harbor that morning and was nine miles off the California 
coast.248 The district court found no probable cause for the search and 
refused to apply the border search exception because the facts did not 
indicate that the boat had recently sailed from Mexican waters.249 The 
Ninth Circuit concurred with the judgment of the district court on 
probable cause, but nevertheless validated the search, reasoning that 
the similarities between the search of an incoming vessel and that of 



286 The Georgetown Law Journal [Vol. 66:201

an outgoing vessel were sufficient to place the search within the 
exception.250 The court stressed that the governmental interest in 
restricting the illicit international drug trade did not diminish simply 
because the vessel was leaving the country and that persons exiting 
the country, like incoming individuals, have a lesser expectation of 
privacy when crossing the border.251 Moreover, although the search 
took place beyond the three-mile limit, the court found that it had 
occurred at the functional equivalent of the border.252

250. Id. at 667.
251. Id. at 666-67. The court noted that the likelihood of smuggling attempts and barriers 

to detection were the same in either case. Id.
252. Id. at 667.
253. 428 U.S. 543 (1976).
254. Id. at 562-66; see United States v. Vasquez-Guerrero, 554 F.2d 917, 920 (9th Cir. 1977) 

(per curiam) (routine stop valid because checkpoint both permanent and reasonably located); 
United States v. Macias, 546 F.2d 58, 61 (5th Cir. 1977) (fact that agents chased vehicle 
observed making U-tum after spotting checkpoint did not vitiate search despite absence of 
probable cause or reasonable suspicion when vehicle found one-quarter mile away); United 
States v. Mazan-Molina, 544 F.2d 193, 194 (5th Cir. 1976) (per curiam) (stopping vehicle at 
permanent checkpoint to inquire into citizenship not violative of fourth amendment); United 
States v. Howie, 537 F.2d 1302, 1303 (5th Cir. 1976) (per curiam) (initial stop without probable 
cause at permanent checkpoint 55 miles from border valid).

The Fifth Circuit, in an extension of Martinez-Fuerte, has formulated a test for determining 
whether such a fixed checkpoint is the functional equivalent of a border. United States v. 
Alvarez-Gonzales, 542 F.2d 226, 228-29 (5th Cir. 1976); see United States v. Alderete, 546 F.2d 
68, 69 (5th Cir. 1977) (per curiam) (no probable cause required at checkpoint several miles from 
border because checkpoint functional equivalent of border). Relevant factors include whether 
the checkpoint is relatively permanent, all traffic is diverted through the checkpoint, the 
checkpoint is operated during hours when nearby ports of entry are closed, a large majority of 
the traffic is international rather than domestic, the checkpoint monitors traffic that would not 
otherwise be checked when it crossed the border, and a significant number of illegal aliens have 
been apprehended at that locale in the past. United States v. Alvarez-Gonzales, 542 F.2d at 228- 
29. Noting that the Ninth Circuit appeared to view the ratio of international to domestic traffic 
as dispositive, the court warned that any checkpoint that handles “anything approaching a 
majority percentage of domestic traffic” could not qualify as a permanent checkpoint. Id', see 
United States v. Bowen, 500 F.2d 960, 965 (9th Cir. 1974) (per curiam), aff'd, 422 U.S. 916 
(1975). By implication, however, Martinez-Fuerte seems to preclude a finding that a permanent 
checkpoint is tantamount to a border, because its holding was carefully confined to apply only to 
permanent checkpoints, the description of which includes several of the Alvarez-Gonzalez 
factors. Compare United States v. Martinez-Fuerte, 428 U.S. 543, 544 (1976) (permanent 
checkpoints defined by reference to continuity of operation and number of illegal aliens 

In addition to operations at the border, the border patrol routinely 
intercepts traffic at fixed checkpoints some distance from the border 
where traffic is heavily, although not exclusively, international. In a 
recent opinion, the Supreme Court defined the scope of authority 
granted border agents at these checkpoints. In United States v. 
Martinez-Fuerte253 the Court upheld the agents’ practice of con
ducting brief investigative stops at fixed border patrol checkpoints 
in the absence of probable cause or even articulable suspicion.254 The 
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Court stated that a requirement of reasonable suspicion would be 
impractical because of the heavy flow of traffic through the 
checkpoint. It further held that the intrusion into privacy rights, 
limited by the checkpoint’s high visibility and the fact that agents 
inspect everyone without exception, was outweighed by the public 
interest in detecting illegal aliens and smugglers.255 In contrast, 
however, the border patrol may not conduct a full search at a fixed 
checkpoint without probable cause.256 In determining whether 
probable cause exists, officers may consider the number of persons in 
a vehicle, their appearance and behavior, their ability to speak 
English and respond to questions, and the nature of the vehicle, 
including the degree to which it appears heavily loaded.257 Thus, the 
Fifth Circuit, in a surprisingly recurrent factual situation, has upheld 
full searches of vehicles at routine checkpoint stops based exclusively 
on an officer’s detection of the odor of marijuana from the interior of 
the vehicle.258

previously apprehended there) with United States v. Alvarez-Gonzales, 542 F.2d at 228-29 
(permanent checkpoint may be functional equivalent of border if, inter alia, relatively stable 
operation and large numbers of illegal aliens detected there).

255. 428 U.S. at 555.
256. United States v. Ortiz, 422 U.S. 891, 896-97 (1975).
257. Id. at 897; see, e.g., United States v. Cantu, 548 F.2d 1243, 1244 (5th Cir. 1977) (per

curiam) (odor of marijuana and suspicious appearance of quilt covering rear seat supplied 
probable cause to search); United States v. Faulkner, 547 F.2d 870, 871 (5th Cir. 1977) (per 
curiam) (apparent false ceiling in camper, nervousness of driver, and marijuana seeds on floor 
supplied probable cause); United States v. Reyna, 546 F.2d 103, 103-04 (5th Cir. 1977) (per 
curiam) (odor of air freshener, nervousness of passenger, and suspicious story concerning 
missing trunk key established probable cause); United States v. Macias, 546 F.2d 58, 61 (5th 
Cir. 1977) (defendant’s efforts to evade checkpoint and heavy loading of vehicle supplied 
probable cause); United States v. Medina, 543 F.2d 553, 553 (5th Cir. 1976) (per curiam) 
(defendant’s attempt to run checkpoint, odor of air freshener from car’s interior, and 
defendant’s statement that he did not have trunk key furnished probable cause), cert, denied, 429 
U.S. 1109 (1977); United States v. Kidd, 540 F.2d 210, 212 (5th Cir. 1976) (per curiam) (odor of 
marijuana from car’s interior and marijuana debris in plain view on car floor justified search); 
United States v. Kalie, 538 F.2d 1201, 1203 (5th Cir. 1976) (per curiam) (marijuana debris and 
aluminum foil in plain view in pickup truck furnished probable cause); United States v. Dimas, 
537 F.2d 1301, 1302 (5th Cir.) (per curiam) (when defendant driving trailer loaded with hay 
refused to stop at checkpoint, probable cause to search existed because of refusal and because 
hay often used to conceal illegal aliens), cert, denied, 429 U.S. 1047 (1976). The Supreme 
Court’s opinion in Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973), deciding the 
constitutionality of roving border patrol searches, intimated that permanent checkpoints might 
be equivalent to a border station for fourth amendment purposes. The rule in Ortiz requiring 
probable cause for full searches at checkpoints therefore was not applied retroactively to a 
search occurring after Almeida-Sanchez but before Ortiz. United States v. Juarez-Rodriguez, 
___ F.2d____ ,____ , No. 74-118, at 5 (9th Cir. Nov. 16,1976) (en banc) (equally divided court) 
(agents acted in good faith; retroactivity would have no deterrent value).

258. See, e.g., United States v. Gorthy, 550 F.2d 1051, 1052 (5th Cir. 1977) (full search 
upheld after agent smelled marijuana), cert, denied, 46 U.S.L.W. 3195 (U.S. Oct. 4, 1977); 
United States v. Leal, 547 F.2d 1222,1223 (5th Cir. 1976) (per curiam) (same); United States v. 
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Unlike stops at fixed checkpoints, for which neither probable cause 
nor reasonable suspicion is necessary, investigative stops conducted 
by roving border patrols near but not at the border must be supported 
by a reasonable suspicion that a vehicle has crossed the border and is 
being used for illegal activity.259 The Supreme Court, in formulating 
this more stringent requirement, expressed a fear that the random 
detention of lawful travelers by roving border patrols was more likely 
to cause anxiety than stops at well-marked permanent checkpoints.260 
Full searches conducted either at a permanent checkpoint or by 
roving border patrols must be based on probable cause,261 although in 

Andrade, 545 F.2d 1032, 1033 (5th Cir. 1976) (per curiam) (same); United States v. McCrary, 
543 F.2d 554, 555 (5th Cir. 1976) (per curiam) (same); United States v. Diaz, 541 F.2d 1165, 
1166 (5th Cir. 1976) (per curiam) (same); United States v. Vallejo, 541 F.2d 1164, 1165 (5th Cir. 
1976) (per curiam) (same); United States v. Garza, 539 F.2d 381, 382 (5th Cir. 1976) (per 
curiam) (same); United States v. Torres, 537 F.2d 1299, 1300 (5th Cir. 1976) (same).

259. United States v. Brignoni-Ponce, 422 U.S. 873,884 (1975); see United States v. Sperow, 
551 F.2d 808, 811 (10th Cir. 1977) (reasonable suspicion when heavily loaded camper one and 
one-half miles from border tripped detection device late at night); United States v. Macias, 546 
F.2d 58, 62 (5th Cir. 1977) (reasonable suspicion when stop by border patrol occured close to 
border at 4:25 A.M. and when circumstances indicated vehicle had been traveling with another 
found to contain marijuana); United States v. Morrison, 546 F.2d 319, 320 (9th Cir. 1976) (per 
curiam) (no reasonable suspicion when officers saw 10-year-old car with out-of-town license 
plates in known smuggling area; because initial order to stop was unlawful, defendant’s refusal to 
stop may not contribute to reasonable suspicion); United States v. Garza, 544 F.2d 222, 224 
(5th Cir. 1976) (per curiam) (reasonable suspicion existed to stop two cars traveling together at 
2:00 A.M. 60 miles from Mexican border when one made illegal turn and both appeared heavily 
loaded); United States v. Lujan-Miranda, 535 F.2d 327, 329 (5th Cir. 1976) (reasonable 
suspicion existed when defendant’s pickup, unfamiliar to local border patrol agents, triggered 
detection devices on road frequently used by illegal alien traffic); United States v. Shields, 534 
F.2d 605, 608 (5th Cir. 1976) (per curiam) (no reasonable suspicion when stop occurred on road 
primarily serving domestic traffic); United States v. Woodard, 531 F.2d 741, 743 (5th Cir. 1976) 
(no reasonable suspicion in absence of behavior indicating illegal activity or evidence that 
vehicle had crossed border).

In the context of a routine traffic stop, the Ninth Circuit this term confronted the question 
whether reasonable suspicion could be derived merely from a passenger’s Mexican appearance 
and generally nervous demeanor. United States v. Hernandez-Lopez, 538 F.2d 284, 285 (9th 
Cir.), cert, denied. 429 U.S. 981 (1976). Although it found such facts to be justification for an 
inquiry into the occupants’ citizenship status under Brignoni-Ponce, it also suggested that 
because the defendants had been stopped for another legitimate purpose, a lesser degree of 
suspicion might be sufficient to uphold the seizure. Id.

260. United States v. Brignoni-Ponce, 422 U.S. 873, 883 (1975). The officers must confine 
themselves to questioning the occupants concerning their citizenship and immigration status 
and must allow them to explain any suspicious circumstances. Further investigation must be 
based on probable cause or consent. Id. at 881-82.

261. Almeida-Sanchez v. United States, 413 U.S. 266, 273 (1973) (invalidating search of 
defendant’s car by roving patrol 25 miles from border for lack of probable cause); see, e.g., 
United States v. Macias, 546 F.2d 58, 62-63 (5th Cir. 1977) (after defendant’s vehicle lawfully 
stopped by roving patrol, odor of marijuana from vehicle’s interior furnished probable cause to 
search); United States v. Russell, 546 F.2d 839, 840 (9th Cir. 1976) (probable cause existed to 
search when agents had seen four persons in camper earlier and defendant emerged alone when 
camper lawfully stopped, defendant gave obviously false answers to agents’ questions, and 
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contrast to other warrantless vehicle searches the Government need 
not demonstrate the existence of exigent circumstances.262

agents noticed odor of marijuana); United States v. Garza, 544 F.2d 222, 225 (5th Cir. 1976) 
(per curiam) (lawful stop by border patrol; odor of marijuana furnished probable cause to 
search).

Special searches conducted by customs agents away from the border or its functional 
equivalent must be based on probable cause. See United States v. Williams, 544 F.2d 807, 811 
(5th Cir. 1977) (customs search of houseboat in inland waters required probable cause); United 
States v. Brennan, 538 F.2d 711, 716 (5th Cir. 1976) (search of plane by customs agents at local 
airport required probable cause), cert, denied, 429 U.S. 1092 (1977).

262. See notes 177-95 supra and accompanying text.
263. 392 U.S. 1, 21 (1968).
264. Id. at 21-22. Reasonable suspicion requires fewer and vaguer articulable facts than 

probable cause. See Terry v. Ohio, 392 U.S. 1, 22 (1968) (reasonable suspicion can consist of a 
series of acts, each innocent in itself, which warrant further investigation); United States v. 
Worthington, 544 F.2d 1275, 1279-80 (5th Cir. 1977) (suspect fitting description of smuggler 
and observed flying from airport to airport in aircraft with no back seats created reasonable 
suspicion even though facts insufficient for probable cause), cert, denied, 46 U.S.L.W. 3191 
(U.S. Oct. 4, 1977); United States v. Scott, 545 F.2d 38, 39-40 (8th Cir. 1976) (informant’s tip 
providing detailed description of drug smuggler arriving on specific flight created reasonable 
suspicion even though insufficient for probable cause), cert, denied, 429 U.S. 1066 (1977). The 
Terry reasonable suspicion requirement only applies to investigative detentions of suspects. 
Individuals w’ho consent to investigative questioning are not seized within the meaning of the 
fourth amendment. Accordingly if they are free to discontinue the encounter, the reasonable 
suspicion standard does not apply. Compare Cupp v. Murphy, 412 U.S. 291, 294 (1973) (al
though murder suspect voluntarily came to police for questioning, detention against his will 
constituted seizure) with United States v. Brunson, 549 F.2d 348, 358 (5th Cir. 1977) (when 
individual voluntarily submitted to questioning and was not detained, no seizure occurred).

265. Terry v. Ohio, 392 U.S. 1, 27, 30 (1968); see United States v. Hill, 545 F.2d 1191, 1192- 
93 (9th Cir. 1976) (per curiam) (bulge in outer clothing indicating possible presence of weapon 
and defendant’s presence near scene of armed robbery justified frisk).

266. 392 U.S. at 21. The Supreme Court has ruled that an officer’s suspicion may be 
supported by specific facts related to him by a reliable informant. Adams v. Williams, 407 U.S. 
143, 146-47 (1972); see United States v. O’Looney, 544 F.2d 385, 387 (9th Cir.) (permissible to 
rely on informant’s tip that suspect involved in illegal gun purchasing), cert, denied, 429 U.S. 
1023 (1976). Officers are also permitted to rely on information that falls short of the articulable 
facts standard if it is relayed by a fellow officer who himself is cognizant of specific facts giving 

LIMITED SEARCHES AND SEIZURES

Investigative Detentions. Unlike a full arrest, an investigative
detention does not require probable cause as long as it meets the 
standards outlined by the Supreme Court in Terry v. Ohio. 263 Under 
the Terry standard an officer must reasonably suspect that criminal 
activity is afoot in order to make a stop264 and reasonably believe that 
the suspect is armed and dangerous in order to conduct a “pat-down” 
frisk for weapons.265 The officer must be able to point to “specific and 
articulable facts which, taken together with rational inferences” 
drawn therefrom, would reasonably warrant the stop or frisk.266 The 
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reasonableness of the officer’s suspicion is assessed objectively.267 
Thus, an officer’s “assertions of bravado” from which a lack of fear 
might be inferred will not render a Terry stop unconstitutional if it was 
conducted in circumstances that, viewed objectively, would tend to 
elicit fear.268

rise to reasonable suspicion. United States v. McDaniel, 550 F.2d 214, 217 (5th Cir. 1977), cert, 
granted, 46 U.S.L.W. 3194 (U.S. Oct. 4, 1977) (No. 76-1829); see United States v. Robinson, 
536 F.2d 1298, 1299-1300 (9th Cir. 1976) (stop invalid because no showing that officer relaying 
information aware of sufficient facts to support reasonable suspicion).

267. Terry v. Ohio, 392 U.S. 1, 21-22 (1968); see United States v. Tharpe, 536 F.2d 1098, 
1100-01 (5th Cir. 1976) (en banc) (officer’s testimony on subjective state of mind not 
determinative).

268. United States v. Tharpe, 536 F.2d 1098, 1101 (5th Cir. 1976) (en banc).
269. See United States v. Worthington, 544 F.2d 1275, 1279 (5th Cir. 1977) (reputation of 

airport as drug smuggling center, resemblance of suspect to smuggler’s description, and conduct 
of suspect created reasonable suspicion), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977); 
United States v. Magda, 547 F.2d 756, 758-59 (2d Cir. 1976) (high crime area and rapid 
departure of suspect’s companion created reasonable suspicion); United States v. Homburg, 
546 F.2d 1350, 1351-54 (9th Cir. 1976) (airport boarding area and suspect’s attempt to conceal 
suspicious bulge created reasonable suspicion in context of recent bomb threat), cert, denied, 97 
S. Ct. 2654 (1977); Effler v. Rose, 535 F.2d 980, 981 (5th Cir. 1976) (per curiam) (suspect’s 
conduct in deserted field at night created reasonable suspicion).

In United States v. Brignoni-Ponce, 422 U.S. 873 (1975), the Supreme Court required that 
reasonable suspicion exist before roving patrols can stop vehicles near the border. Id. at 881-83. 
Proximity to the border, combined with the apparent Mexican ancestry of the suspect, are not 
sufficient in themselves to create a reasonable suspicion in an area densely populated by legal 
aliens. Id. at 882-84.

270. United States v. Purry, 545 F.2d 217, 219 (D.C. Cir. 1976) (suspect who walked rapidly 
and appeared excited shortly after crime committed, together with presence in area where 
getaway vehicle abandoned, created reasonable suspicion); United States v. Mahone, 537 F.2d 
922, 925 (7th Cir.) (suspects matching description given by witness and seen driving near scene 
of recent armed robbery created reasonable suspicion), cert denied, 429 U.S. 1025 (1976).

271. See, e.g., United States v. McCaleb, 552 F.2d 717, 720 (6th Cir. 1977) (although agents 
could reasonably rely on accuracy of drug courier profiles provided by DEA, particular facts 
known to agents not sufficient for reasonable suspicion); United States v. Magda, 547 F.2d 756, 
758-59 (2d Cir. 1976) (rapid departure of suspect’s companion at sight of police officer 
combined with high crime character of area created reasonable suspicion); United States v. 
Bailey, 547 F.2d 68, 70 (8th Cir. 1976) (adolescent driving rapidly away from bar after 
attempting to cash $100 stolen check created reasonable suspicion).

272. 547 F.2d 756 (2d Cir. 1976).
273. Id. at 758-59.

Factors deemed relevant to a determination of reasonable suspicion 
to stop include the character of the area where the stop occurs,269 the 
temporal or spatial proximity of the stop to a crime,270 and the 
appearance or conduct of the suspect.271 272 Typically, courts face some 
combination of these factors in adjudging reasonable suspicion. In 
United States v. Magda,211 however, the Second Circuit relied almost 
exclusively on the character of the area alone, thus allowing otherwise 
innocent activity to create a reasonable suspicion that the defendants 
were engaging in criminal activity.273 An officer observed two men



1977] Circuits Note: Criminal 291

exchange an object in an area with “a high incidence of narcotics 
dealing.”274 Following the exchange, one man departed rapidly as he 
observed the officer approaching. At this point, the officer stopped 
the suspect and, following a short conversation during which he 
admitted having purchased a marijuana cigarette, the officer arrested 
and searched him, uncovering evidence of complicity in an armed 
robbery.275 In finding the initial stop valid, the court placed heavy 
emphasis on the character of the area, the officer’s eleven-years’ 
experience on the force, the observed transaction, and the rapid 
departure of the suspect’s companion.276 The dissenting judge in 
Magda noted that the majority, by finding reasonable suspicion in an 
apparently innocent transaction merely because it occurred in a high 
crime area, set a new minimum standard for reasonable suspicion.277

274. Id. at 758.
275. Id. at 757.
276. Id. at 758-59.
277. Id. at 759, 764 (Motley, J., dissenting).
278. Terry v. Ohio, 392 U.S. 1, 22-23 (1968).
279. Id. at 34 (White, J., concurring).
280. See United States v. Ivey, 546 F.2d 139, 141 (5th Cir.) (detention of aircraft to await 

customs officers), cert, denied, 97 S. Ct. 2662 (1977); United States v. O’Looney, 544 F.2d 385, 
389 (9th Cir.) (detention of suspect to await arrival of federal officers more familiar with federal 
firearms violations), cert, denied, 429 U.S. 1023 (1976).

281. United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975); Terry v. Ohio, 392 U.S. 1, 
29 (1968).

282. See United States v. Ivey, 546 F.2d 139, 141-43 (5th Cir. 1977) (detention of aircraft for 
10 to 20 minutes to await customs officials); United States v. O’Looney, 544 F.2d 385, 389 (9th 
Cir.) (continued investigatory detention to await arrival of federal officers), cert, denied, 429 U.S. 
1023 (1976).

283. See United States v. McCaleb, 552 F.2d 717, 720 (6th Cir. 1977) (by taking suspects to 
private office from which they were not free to leave, police converted investigative stop to 
arrest).

284. 544 F.2d 1275 (5th Cir. 1977), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977).
285. Id. at 1278.

Once a reasonable suspicion of criminal activity arises, Terry 
permits a brief detention278 during which the officer may question the 
suspect279 or hold him for the arrival of federal officers.280 An 
investigative detention is limited in scope to the circumstances 
justifying its initiation,281 and although a Terry stop should be 
momentary, the circumstances of the stop may call for a longer 
detention.282 Whether the detention of a suspect constitutes a Terry 
stop or a full arrest turns on the conduct of the officers.283 In United 
States v. Worthington2™ agents taxied their airplane in front of 
defendant’s aircraft, which had come to a standstill on the airfield. 
One agent approached the defendant’s plane with flashlight and gun 
in hand.285 Acknowledging that until the agent peered into the plane 
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and observed burlap sacks filled with marijuana the agents had only a 
reasonable suspicion of criminal activity,286 the majority concluded 
that when the agents approached the plane they were conducting a 
Terry stop and that, accordingly, reasonable suspicion alone justified 
the search.287 The court found that the defendant’s airport-hopping in 
conjunction with the agents’ prior dealings with drug traffickers could 
generate a reasonable fear of injury or death; as a consequence, the 
approach with guns drawn was appropriate under the circumstances 
and not inconsistent with the reasonable suspicion theory.288 In a 
vigorous dissent Judge Goldberg warned that “the elasticity of Terry 
is not boundless.”289 Although he did not quarrel with the majority’s 
observation that the agents could have had a reasonable fear of 
danger, he took issue with the conclusion that “a confrontation 
involving this degree of coercion from the outset was an investigative 
stop.”290

286. Id. at 1278-80.
287. Id. at 1280 & n.3.
288. Id. at 1279, 1281.
289. Id. at 1281-82 (Goldberg, J., dissenting).
290. Id. at 1286 & n.ll (Goldberg, J., dissenting). Judge Goldberg relied on the opinion of 

Judge Hufstedler in United States v. Strickler, 490 F.2d 378. 380 (9th Cir. 1974), in which the 
Ninth Circuit ruled that when officers in three squad cars surrounded the defendant, one patrol
man with gun drawn, the stop could not be compared with the brief investigative stop for question
ing envisioned by Adams v. Williams, 407 U.S. 143, 146 (1972) (approving brief detention of 
suspicious person in order to inquire into identity or maintain status quo while pursuing more 
information). Both Strickler and Judge Goldberg’s dissent focused on the level of force displayed 
by the Government in effecting the stops to conclude that such coercion should not be applied 
without an objective finding of probable cause. 544 F.2d at 1287 (Goldberg, J., dissenting); 490 
F.2d at 380.

291. Terry v. Ohio, 392 U.S. 1, 30 (1968); see United States v. Homburg, 546 F.2d 1350, 
1352-53 (9th Cir. 1976) (suspicious bulge on suspect’s person, reported bomb threats at airport, 
and secretive behavior of suspect in hiding bulge created reasonable belief that suspect armed 
and dangerous), cert, denied, 97 S. Ct. 2654 (1977); United States v. Miller, 546 F.2d 251, 253- 
54 (8th Cir. 1976) (unreasonable to believe guest in kitchen of house searched for drugs would 
be armed and dangerous); United States v. Hill, 545 F.2d 1191, 1192-93 (9th Cir. 1976) (per 
curiam) (person stopped near bank shortly after armed robbery having noticeable bulge at waist 
reasonably believed to be armed and dangerous); United States v. Liggons, 545 F.2d 1118,1120 
(8th Cir. 1976) (reasonable to believe that patron of afterhours bar encountered during 
warranted firearms search was armed and dangerous), cert, denied, 97 S. Ct. 1657 (1977); United 
States v. Tharpe, 536 F.2d 1098, 1100 (5th Cir. 1976) (en banc) (patrolman alone at night 
reasonably believed that three intoxicated men, one of whom was suspected felon, armed and 
dangerous).

Police may follow a valid Terry stop with a carefully limited frisk for 
weapons, but only if the officer is aware of facts that would warrant a 
reasonable belief that the suspect may be armed and dangerous.291 A 
Terry frisk is limited to a pat-down of outer clothing, but if the initial 
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pat-down indicates that weapons may be present, further investiga
tion may ensue.292 In United States v. Homburg293 the Ninth Circuit 
employed the weapons frisk rationale to justify a search of broader 
scope. Police first observed the defendant in an airport boarding area 
attempting to conceal a lump in his clothing. Because the airport had 
recently received bomb threats, a security guard tailed the defendant 
and watched him enter a restroom and exit absent the suspicious 
bulge.294 The court found that the disappearance of the bulge justified 
an investigative stop to check his suitcases for explosives.295 The court 
attempted to reconcile its holding with the underlying rationale of 
Terry by noting that other circuits have applied Terry to situations in 
which the danger presented by an armed suspect would be directed at 
nearby persons rather than at the officer himself.296 The court, 
however, neglected to reconcile the search of a suitcase with the 
scrupulously confined weapons search allowed under Terry.297

292. Terry v. Ohio, 392 U.S. 1, 30 (1968).
293. 546 F.2d 1350 (9th Cir. 1976), cert, denied, 97 S. Ct. 2654 (1977).
294. Id. at 1351.
295. Id. at 1352-53.
296. Id. at 1354-55.
297. See Terry v. Ohio, 392 U.S. 1, 29 (1968) (officer merely patted down outer layers of 

clothing and upon discovering weapon reached for and removed it). The court in Homburg took 
judicial notice of a spate of airport bombings both in that area of the country and elsewhere to 
justify the intrusion. 546 F.2d at 1353. The dissenting judge, however, found the extension of 
Terry particularly unreasonable in light of the defendant’s offer to leave the airport and forego his 
privilege of flying rather than submit to a search of his locked luggage. Id. at 1355 (Ely, J., 
dissenting).

In United States v. Chapman, 549 F.2d 1075 (6th Cir. 1977), the Sixth Circuit took a similarly 
broad view of the scope of Terry. The court invoked the Terry rationale to justify the seizure of a 
rifle discovered in an upstairs bedroom of a house during a warranted search for marijuana. Id. at 
1078-79. Because the rifle was discovered in an empty room, the connection between the seizure 
of the rifle and the Terry rationale of protecting the officer from imminent danger of an armed 
suspect seems attenuated. The court could have justified the search without any doctrinal leaps 
under the plain view exception because its elements were met: lawful entry, inadvertence, and 
obviously inculpatory evidence. See Coolidge v. New Hampshire, 403 U.S. 443, 468-71 (1971) 
(listing elements necessary for warrantless search under plain view exception). See generally 
notes 219-37 supra and accompanying text (plain view exception).

298. Cady v. Dombrowski, 413 U.S. 433, 447-48 (1973); see United States v. McCambridge, 
551 F.2d 865,870 (1st Cir. 1977) (inventory search performed on vehicle impounded incident to 
misdemeanor arrest and pursuant to state law valid); United States v. Colclough, 549 F.2d 937, 
940 (4th Cir.) (inventory search performed on vehicle impounded incident to arrest valid), cert, 
denied, 97 S. Ct. 2197 (1977); Jackson v. Alabama, 534 F.2d 1136, 1137 (5th Cir. 1976) (per 
curiam) (inventory search performed on vehicle towed incident to reckless driving and disorderly 
conduct arrest valid).

Police may remove inventoried items from the car for safekeeping. See United States v. Boyd, 
530 F.2d 1269, 1270 (5th Cir. 1976) (removal of guns from vehicle impounded incident to arrest 

Inventory Searches. Inventory searches of automobiles
seized at the time of a legal arrest or impounded as part of police 
community caretaking functions require no warrant.298 Last Term in 
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South Dakota v. Opperman299 the Supreme Court approved the 
warrantless inventory search of an automobile impounded for 
multiple parking violations.300 In support of its decision, the Court 
reasoned that the Government has legitimate noninvestigatory reasons 
for conducting these searches: most importantly to protect the 
owner’s proprerty, but also to avoid the Government’s liability for 
theft and to secure the police and the community from danger.301 
Chief Justice Burger, writing for the majority, noted that the 
noninvestigatory nature of inventory searches makes a probable cause 
inquiry irrelevant,302 particularly when the defendant asserts no claim 
that the inventory search masked a criminal investigation.303 The 
Court further reasoned that the warrant requirement, which is 
“textually” linked to the probable cause requirement, must fall as well 
and that, absent the need for probable cause or a warrant, the fourth 
amendment requires only a showing of reasonableness, a standard the 
majority regarded as easily satisfied in routine inventory searches.304 
The dissent, however, suggested that because the search ostensibly 
finds justification in the owner’s desire for protection, the fourth 
amendment should require officers whenever possible to notify the 
owner and allow him to refuse consent in favor of maintaining his 
privacy.305

for possession of untaxed liquor), cert, denied, 429 U.S. 1099 (1977). Officers may seize 
contraband discovered in the course of removing the inventoried items. See United States v. 
Jamerson, 549 F.2d 1263, 1270-71 (9th Cir. 1977) (valid seizure of stolen license plates 
discovered upon removal of inventoried contents from stolen car prior to release of car to 
owner).

299. 428 U.S. 364 (1976).
300. Id. at 372. The scope of an inventory search permissible under Opperman is uncertain, 

although it includes an unlocked glove compartment. See id. at 372, 376 n.10. The dissent noted 
that the majority opinion neglected to indicate whether inventory searches of locked 
compartments would be permissible under its ruling. Id. at 385 n.l (Marshall, J., with Brennan & 
Stewart, JJ., dissenting).

301. Id. at 369.
302. Id. at 370 n.5; cf. Camara v. Municipal Court, 387 U.S. 523, 538 (1967) (although 

warrant required to protect privacy interests invaded by noncriminal housing inspections, lesser 
showing of probable cause demanded than in search for criminal evidence).

303. 428 U.S. at 370 n.5.
304. Id. at 370 n.5, 372.
305. Id. at 392-94 (Marshall, J., with Brennan & Stewart, JJ., dissenting).
306. See United States v. Friesen, 545 F.2d 672 (9th Cir. 1976); United States v. Giles, 536 

F.2d 136 (6th Cir. 1976). In an analogous case, the First Circuit approved the station house 
search of a suitcase removed from an impounded vehicle during an inventory search. United 
States v. McCambridge, 551 F.2d 865, 870-71 (1st Cir. 1977).

307. 545 F.2d 672 (9th Cir. 1976).

This term courts in two circuits extended the Opperman rationale to 
justify the inventory search of suitcases validly seized incident to 
arrest.306 307 In United States v. Friesen301 the defendant, following his 
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arrest in a motel room, packed his belongings into two suitcases and 
brought them with him to the station, where the arresting officers 
inventoried the contents of the suitcases and seized evidence later 
admitted at trial.308 Citing Opperman, the Ninth Circuit held that if 
officers are validly holding property for which they are responsible, it 
is useless to require a warrant for an inventory search.309 Similarly, in 
United States v. Giles,310 in which the police had probable cause to 
search one of the defendant’s bags and to arrest him for possession of 
narcotics,311 the Sixth Circuit upheld the warrantless searches of two 
other bags, conducted without probable cause, as valid inventory 
searches conforming to standard police practice.312 The Supreme 
Court’s decision in United States v. Chadwick,313 however, seriously 
undermines an extension of Opperman to the facts of Giles and 
Friesen. Dismissing the Government’s argument that individuals have 
no privacy interest in personal effects seized in public places,314 the 
Court in Chadwick invalidated the warrantless search of a locked 
footlocker seized incident to a valid arrest.315 Although the Opperman 
rationale of protecting the police against danger from hidden objects 
and claims of lost property seems as applicable to a locked suitcase as 
to the glove compartment or trunk of a locked car, the striking factual 
similarity between the search invalidated in Chadwick and the 
searches in Giles and Friesen militates against the use of Opperman to 
justify suitcase searches. Apart from any fourth amendment 
distinction that might exist between automobiles and other personal 
effects, the difficulty with the former cases is that in all three the 
police had probable cause to believe that the items seized would yield 
incriminating evidence, whereas the lack of investigatory motive on 
the part of the police in Opperman partially justified the search in that 
case.316 Moreover, Chief Justice Burger’s emphasis on the routine, 
noncriminal context of the search implies that an inventory search 
against which a plausible claim of pretext could be levied might lead 

308. Id. at 673.
309. Id. at 673-74.
310. 536 F.2d 136 (6th Cir. 1976).
311. Id. at 139.
312. Id. at 140.
313. 97 S. Ct. 2476 (1977).
314. Id. at 2485-86.
315. Id.
316. 428 U.S. at 370 n.5, 376.
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to a different result.317 Presumably, then, had the Government 
propounded an Opperman rationale for the search in Chadwick, it 
would have failed because of the agents’ investigatory motive in the 
latter case.

317. Id. This distinction raises two stumbling blocks. The first is the need to inquire in each 
case into the motives and prior factual knowledge of the police. The second is that the scope of 
fourth amendment protection expands for those against whom a finding of probable cause has 
been made. Cf. Camara v. Municipal Court, 387 U.S. 523, 530 (1967) (“it is surely anomalous to 
say that the individual and his private property are fully protected ... only when the individual is 
suspected of criminal behavior”).

318. 387 U.S. 523 (1967).
319. Id. at 538.
320. Id. (quoting -Justice Douglas’ dissent in Frank v. Maryland, 359 U.S. 360, 383 (1959)). 

Other factors relevant to a determination of this lesser standard of probable cause include the 
nature of the building and the general condition of the area. See United States v. Goldfine, 
538 F.2d 815, 818-19 (9th Cir. 1976) (passage of time since last inspection relevant to 
determination of probable cause to inspect pharmacy for violations of controlled substance 
statute). A search conducted pursuant to an administrative warrant is valid even if there is 
probable cause to believe that a crime has been committed. Id. at 819. A companion case to 
Camara expressly applied its rule to inspections of business premises. See v. City of Seattle, 387 
U.S. 541, 543 (1967).

321. 406 U.S. 311 (1972).
322. Id. at 311-15 (upholding statutory search procedures under Gun Control Act of 1968); 

see Colonnade Catering Corp. v. United States, 397 U.S. 72, 76-77 (1970) (although statutory 
scheme providing for warrantless inspections of federally licensed alcoholic-beverage dealers 
valid, search exceeding scope of statutory authorization invalid); United States v. Wilbur, 545 
F.2d 764, 766 (1st Cir. 1976) (warrantless inspection under Gun Control Act upheld, even 
though conducted subsequent to indictment of defendants for firearms violations); United 
States v. Goldfine, 538 F.2d 815, 819 (9th Cir. 1976) (pharmacy inspection under controlled 
substances statute valid).

Administrative Compliance and Safety Inspections. In
Camara v. Municipal Court31* the Supreme Court ruled that housing 
code inspections must be conducted pursuant to a warrant, although a 
valid inspection warrant may be issued on a different showing of 
probable cause than that required in the criminal context319 because 
of the limited scope and purpose of such inspections. The probable 
cause finding relevant to an inspection may consist merely of a lapse 
of time since the last inspection and need not be grounded on specific 
facts giving rise to a belief that the premises are in an unsatisfactory 
condition.320

In United States v. Biswell321 the Court excepted from the Camara 
warrant requirement searches pursuant to federal regulatory statutes 
that require for their effective enforcement frequent, unannounced 
inspections.322 Because Biswell involved an inspection under the Gun 
Control Act, the Court held that requiring the prior authorization of a 
warrant would thwart the deterrent purpose of the statutory 
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inspection.323 The Court rationalized the exception to the warrant 
requirement by observing that some industries are subject to such 
pervasive regulation that individuals who choose to enter them are 
deemed to have consented to warrantless inspections.324 The 
authorizing regulations limit the permissible procedures and scope of 
these inspections, so that items seized in overbroad searches are 
suppressed.325

323. 406 U.S. at 316.
324. Id.
325. Colonnade Catering Corp. v. United States, 397 U.S. 72, 77 (1970) (regulatory scheme 

imposed fine for refusal to permit inspection; forcible entry not authorized and therefore 
unreasonable); United States v. Warren, 550 F.2d 219, 224-25 (5th Cir. 1977) (although 
regulatory scheme authorized safety inspections by United States Coast Guard, contempora
neous drug search by DEA and customs agents invalid).

326. 29 U.S.C. §§651-678 (1970).
327. Occupational Safety and Health Act of 1970, §2(b), 29 U.S.C. §651(b) (1970).
328. 29 U.S.C. §657(a) (1970).
329. 424 F. Supp. 437 (D. Idaho 1976) (three-judge court),prob, juris, noted sub nom. Marshall 

v. Barlow’s, Inc., 97 S. Ct. 1642 (1977) (No. 76-1143).
330. Id. at 442. Two other district court cases have also ruled that the fourth amendment 

prohibits warrantless administrative inspections. In Brennan v. Gibson’s Products, Inc., 407 F. 
Supp. 154 (E.D. Tex. 1976), which arose when an employer refused to permit a warrantless 
OSHA inspection of the nonpublic portions of his discount department store, the court did not 
declare section 8(a) unconstitutional, but construed it to authorize inspections only when 
conducted pursuant to a search warrant. Id. at 162. Similarly, the court in Dunlop v. Hertzler 
Enterprises, Inc., 418 F. Supp. 627 (D.N.M. 1976), found warrantless regulatory inspections 
under OSHA constitutionally defective when applied to enterprises not engaged in pervasively 
regulated industries. Id. at 631-32.

331. 424 F. Supp. at 438-39.

Recently, controversy has centered on the method of enforcing the 
Occupational Safety and Health Act of 1970 (OSHA).326 In further
ance of the Act’s broad mandate “to assure so far as possible every 
working man and woman in the [njation safe and healthful working 
conditions,”327 section 8(a) of the Act authorizes the Secretary of 
Labor to conduct warrantless occupational safety and health 
inspections of business establishments. 328 In Barlow’s, Inc. v. Usery,329 
presently on direct appeal to the Supreme Court, a three-judge 
federal district court ruled that section 8(a) of OSHA directly 
contravenes the fourth amendment.330 The case arose when an OSHA 
compliance officer was refused permission to conduct a warrantless 
inspection of the nonpublic portion of Barlow’s, Inc., a corporation 
engaged in the installation of electrical and plumbing fixtures and 
heating and air conditioning units.331 The court distinguished the 
OSHA regulatory scheme from the traditional administrative searches 
permitted under earlier cases on the ground that the historically 
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pervasive scope of federal regulation surrounding those industries”2 
justified an implication of the management’s consent. The court 
implied that although consent to search can be inferred from the 
decision to enter a pervasively regulated trade, it cannot be inferred 
from entry into the broad spectrum of businesses regulated by 
OSH A. 332 333 The court in Barlow’s, however, did not address the second 
rationale of Biswell that warrantless searches are necessary to 
accomplish the deterrence function of regulatory inspections.334 The 
Supreme Court’s decision will probably focus on the degree to which 
the constitutionality of warrantless regulatory inspections turns on an 
implication of consent rather than overriding public need—a question 
not directly framed by the facts of its earlier decisions.335

332. See United States v. Biswell, 406 U.S. 311, 316 (1972) (inspection of firearms and 
ammunition dealer permissible); Colonnade Catering Corp. v. United States, 397 U.S. 72, 77 
(1970) (inspection of alcoholic-beverage dealer permissible).

333. 424 F. Supp. at 440-41.
334. United States v. Biswell, 406 U.S. 311, 316 (1972).
335. See notes 321-25 supra and accompanying text.
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ELECTRONIC SURVEILLANCE

Title III of the Omnibus Crime Control and Safe Streets Act of 
1968336 regulates interception of wire or oral communications through 
the use of electronic or mechanical devices.337 The statute sets forth 
specific procedures that law enforcement officials must follow338 and 
provides a minimum national standard to which all state statutes must 
conform.339 Although states may enact statutes with equal or greater 
restrictions,340 wiretap evidence gathered in violation of such state 
laws is admissible in federal court only if it is obtained in compliance 
with the Constitution and with title III.341 The statute does not by its 
terms, however, regulate the use of either pen registers342 or electronic 
tracking devices.343

336. 18 U.S.C. §§2510-2520 (1970).
337. Id. §2510(1), (2), (4), (5) (1970) (definitions of “wire” and “oral” communications, 

“interception,” and “electronic, mechanical, or other device”).
338. See id. §§ 2516,2518. Section 2516 provides for application to a federal or state judge for 

an order authorizing the interception of wire or oral communications involving a variety of 
enumerated crimes. Id. § 2516 (l)(a)-(g). Section 2518 sets forth detailed procedures for the 
interception of wire or oral communications. Id. §2518.

Title III also provides criminal penalties for private citizens who intercept the wire or oral 
communications of another or who use the fruits of such interceptions. Id. § 2511 (l)(a)-(d); see 
United States v. Jones, 542 F.2d 661, 673 (6th Cir. 1976) (interspousal immunity no bar to 
criminal liability of husband who tapped wife’s phone and used fruits in divorce proceeding).

The Supreme Court’s decisions in United States v. Katz and Berger v. New York provided the 
constitutional guidelines followed by the drafters of title III. S. Rep No. 1097, 90th Cong., 2d 
Sess. 74-75, reprinted in [1968] U.S. Code Cong. & Ad. News 2112, 2153; see United States v. 
Katz, 389 U.S. 347, 356 (1967) (wiretap application must show probable cause, be limited in 
scope, and provide subsequent notice to subjects); Berger v. New York, 388 U.S. 41, 58-59 
(1967) (wiretap application must specify suspected crime with particularity, show probable 
cause, be promptly executed, and be returned to the court).

339. 18 U.S.C. § 2515 (1970) (no evidence may be received in any federal or state 
proceeding if such evidence acquired in violation of title HI); see United States v. Ford, 553 F.2d 
146,148 n.4 (D.C. Cir. 1977) (dictum) (state statutes governing wiretapping and interception of 
oral communications must, at a minimum, be as restrictive as title III); United States v. Hall, 543 
F.2d 1229, 1241 (9th Cir. 1976) (Koelsch, J., with Ely & Hufstedler, JJ., dissenting) (state 
electronic surveillance statutes must meet title Ill’s minimum standards), cert, denied, 429 U.S. 
1075 (1977); United States v. Marion, 535 F.2d 697, 702 (2d Cir. 1976) (title m supersedes less 
restrictive state statutes).

340. 18 U.S.C. § 2516(2) (1970); see United States v. Hall, 543 F.2d 1229,1231 (9th Cir. 1976) 
(federal act does not preclude states from enacting more restrictive wiretapping statutes), cert. 
denied, 429 U.S. 1075 (1977).

341. United States v. Testa, 548 F.2d 847, 857 (9th Cir.) (evidence gathered in compliance 
with title HI but in violation of both California and Nevada statutes admissible in federal court), 
cert, denied, 97 S. Ct. 815 (1977); United States v. Hall, 536 F.2d 313, 327 (10th Cir.) (evidence 
gathered in violation of Oklahoma statute admissible), cert, denied, 429 U.S. 919 (1976).

342. See notes 394-404 infra and accompanying text.
343. See notes 11-12 supra and accompanying text.



300 The Georgetown Law Journal [Vol. 66:201

Orders for Electronic Surveillance. Before a court issues a
judicial order authorizing electronic surveillance, title III requires a 
showing of probable cause that a particular person344 has committed or 
is about to commit certain enumerated crimes,345 that the facilities to 
be tapped will be used in connection with the commission of the 
crime,346 and that communications concerning the crime will be 
intercepted by the surveillance.347 The Act also requires an applicant 
for a wiretap order to make a full and complete statement of all 
previous applications for wiretaps involving any of the same persons, 
facilities, or places,348 and to enumerate all facts from which the judge 
can determine that less intrusive investigative procedures have failed, 
would fail, or would be too dangerous.349 Courts have construed this 
latter requirement flexibly, acknowledging that wiretaps should not be 

344. 18 U.S.C. § 2518(3)(a) (1970); see United States v. Kahn, 415 U.S. 143, 155 (1974) 
(person must be named if Government has probable cause to believe that he is committing offense 
for which wiretap order sought).

345. See 18 U.S.C. §2516(l)(a)-(g) (1970) (listing crimes). It is unnecessary to cite in the 
affidavit accompanying the application the specific statute that allegedly has been violated if the 
issuing judge has sufficient information to establish probable cause that a crime has been 
committed. United States v. Matya, 541 F.2d741,746 (8th Cir. 1976) (affidavit that failed to cite 
Nebraska statute sufficient because types of gambling prohibited by Nebraska law specified), cert. 
denied, 429 U.S. 1091 (1977). The showing of probable cause necessary to support a wiretap order 
varies from that supporting a search warrant because of the different types of evidence sought in 
each case. See United States v. Feldman, 535 F.2d 1175, 1180 (9th Cir. 1976) (probable cause 
that crime is being committed and telephone being used in furtherance thereof sufficient to 
support wiretap order, whereas search warrant requires probable cause to believe tangible 
evidence of crime on premises), cert, denied, 429 U.S. 940 (1977).

346. 18 U.S.C. § 2518 (3)(d) (1970). The term “tapped” means the interception of oral or wire 
communications by electronic or mechanical means. Typographical errors in the address of the 
facilities to be tapped will not invalidate a wiretap application or order. United States v. de la 
Fuente. 548 F.2d 528, 537 (5th Cir. 1977).

347. 18 U.S.C. § 2518(3)(b).
348. Id. § 2518(1 )(e). The Eighth Circuit has stated that if the Government voluntarily includes 

information about prior applications that name different parties but involve the same criminal 
activity, it must state all subsequent court actions that either suppressed or otherwise limited the 
use of information derived from those prior applications. United States v. Abramson, 553 F.2d 
1164,1169 (8th Cir.) (dictum), cert, denied, 97 S. Ct. 2979 (1977). The Sixth Circuit has ruled that 
information about prior interceptions need not be disclosed in an application if prior applications 
did not identify defendant’s name, residence, or phone number. United States v. Florea, 541 F.2d 
568, 576 (6th Cir. 1976), cert, denied, 97 S. Ct. 1579 (1977).

349. 18U.S.C. § 2518 (1) (c), (3) (c) (1970); see United States v. Abascal,___ F.2d____ ,____,
No. 75-1093, at 419-20 (9th Cir. Mar. 18, 1977) (application for wiretap order should contain 
particularized showing from which judge can determine ineffectiveness of ordinary surveillance); 
United States v. Spagnuolo, 549 F.2d 705, 709-10 (9th Cir. 1977) (Government should provide 
sufficient factual record of investigation and adequate description of criminal operation to permit 
court to ascertain that less intrusive procedures have failed). One court has said that the 
Government’s burden of proving compliance with section 2518(l)(c) is “not great.” United States 
v. Anderson, 542 F.2d 428, 431 (7th Cir. 1976) (citing United States v. Askins, 351 F. Supp. 408, 
414 (D. Md. 1972).
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considered an absolute last resort.350 In United States u. SandouaP51 the 
Ninth Circuit held that a state judge properly authorized a wiretap of 
the defendant’s telephone to gather otherwise unobtainable evidence 
against unidentified coconspirators, even though the state had already 
gathered sufficient evidence to convict the defendant at the time the 
order was granted.352 Although courts as a rule will not grant 
applications based solely upon allegations that normal investigative 
techniques generally fail in particular types of crimes,353 in several 
recent cases judges issued wiretap orders even though the applica
tions were founded in part on such generalized statements.354

350. See United States v. Fury, 554 F.2d 522, 530 (2d Cir. 1977) (suspects carefully thwarted 
police observation; wiretap order granted); United States v. de la Fuente, 548 F.2d 528, 537 (5th 
Cir. 1977) (attempts to infiltrate conspiracy had failed and further efforts might pose 
unreasonable risks because organization known for violent reprisals; wiretap order granted); 
United States v. Hinton, 543 F.2d 1002, 1011 (2d Cir. 1976) (because suspect became more 
evasive and identities of all coconspirators not known, investigation of narcotics operation could 
not be continued successfully without wiretap), cert, denied, 97 S. Ct. 1677 (1977); United States 
v. Anderson, 542 F.2d 428,432 (7th Cir. 1976) (wiretap order granted because informants refused 
to testify and mere recording of phone numbers called would not reveal contents of conversation 
or identity of parties); United States v. Agrusa, 541 F.2d 690, 694 (8th Cir. 1976) (wiretap nrA«- 
granted because informants refused to testify, conventional searches would not reveal if goods 
were stolen, and infiltration dangerous), cert, denied, 429 U.S. 1045 (1977); United States v. Daly, 
535 F.2d 434, 439 (8th Cir. 1976) (defendant’s distrust of informant-colleagues and reliance on 
telephone for racketeering operations justified placement of wiretap; defendant’s practice of 
making brief calls to unidentified associates and of using specialized jargon incomprehensible to 
agents necessitated extension of wiretap); United States v. Lawson, 545 F.2d 557, 563 (7th Cir.
1975) (informant’s inability to obtain information from suspect and suspect’s foreign drug source 
justified wiretap order); S. Rep. No. 1097, supra note 338, at 101, (1968] U.S. Code Cong. & Ad. 
News at 2114, 2190 (whether conventional investigation would be unavailing should be matter of 
practical and common-sense analysis).

351. 550 F.2d 427 (9th Cir. 1976).
352. Id. at 429-31; see United States v. Scully, 546 F.2d 255, 260-61 (9th Cir. 1976) (although 

undercover methods had been successful in linking defendant to drug network, wiretap of 
defendant’s telephone necessary to discover identities of accomplices), cert, denied, 91 S. Ct. 
1654 (1977).

353. See United States v. DiMuro, 540 F.2d 503, 510-11 (1st Cir. 1976) (mere conclusory 
statement that normal investigative techniques generally unproductive in gambling operations 
insufficient), cert, denied, 429 U.S. 1038 (1977); United States v. Kalustian, 529 F.2d 585, 589-90 
(9th Cir. 1975) (mere conclusory statement that agents’ knowledge and experience convinced 
them of futility of normal investigative techniques insufficient). See generally Circuits Note: 1975- 
76 Term at 247 & nn.238-39, 248 n.240.

354. See United States v. Abramson, 553 F.2d 1164,1171 (8th Cir.) (knowledge that gambling 
raids rarely successful because records usually destroyed, together with suspect’s careful 
avoidance of surveillance, justified wiretap), cert, denied, 97 S. Ct. 2979 (1977); United States v. 
Landmesser, 553 F.2d 17, 20 (6th Cir. 1977) (knowledge that bookmakers maintain incomplete 
records, code information, and destroy evidence, together with detailed outline of investigation to 
date and informant’s refusal to testify, justified warrant), cert, denied, 46 U.S.L.W. 3195 (U.S. 
Oct. 4, 1977); United States v. Scibelli, 549 F.2d 222, 227 (1st Cir.) (knowledge that nature of 
large-scale gambling operation renders other investigative techniques inadequate, together with 
refusal of informants to testify and futility of continued physical surveillance, satisfied warrant 
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The requirement of title III that the Government name in its 
application the person who will be the subject of surveillance355 is a 
statutory, rather than a constitutional, requirement.356 357 The Supreme 
Court in United States v. Kahn351 ruled that the Government need not 
identify an individual in the application unless there is probable cause 
to believe that the individual is committing the offense for which the 
wiretap is sought and that the individual’s conversations will be 
intercepted.358

requirement), cert, denied, 97 S. Ct. 2687 (1977); United States v. Woods, 544 F.2d 242, 257 & 
n.ll (6th Cir. 1976) (agents’ past experience that narcotics raids unsuccessful in gathering 
evidence against drug dealers, together with excessive dangerto informant by deeper involvement 
with criminal organization, justified wiretaps), cert, denied, 97 S. Ct. 1652 (1977); United Statesv. 
Matya, 541 F.2d 741, 745 (8th Cir. 1976) (agents’ past experience indicating futility of 
conventional investigative techniques, together with defendants’ furtive manner, informant’s 
refusal to testify, and six months of unsuccessful conventional investigation justified wiretap), 
cert, denied, 429 U.S. 1091 (1977); United States v. DiMuro, 540 F.2d 503,510-11 (1st Cir. 1976) 
(knowledge that gambling raids rarely successful, together with informants’ refusal to testify and 
difficulty in surveying defendant’s residence, justified wiretap), cert, denied, 429 U.S. 1038 
(1977); United States v. McCoy, 539 F.2d 1050, 1055-56 (5th Cir. 1976) (knowledge that 
gambling raids usually unsuccessful, together with informants’ refusal to testify and danger that 
continued physical surveillance might expose investigation, justified order), cert, denied, 97 S. 
Ct. 2185 (1977); cf. United States v. Feldman, 535 F.2d 1175,1178 (9th Cir.) (although affidavit 
cited general failure of normal surveillance to convict gamblers, issue of adequacy of generalized 
conclusions not reached because agents had employed and found useless other investigative 
provedures), cert, denied, 429 U.S. 940 (1976).

355. 18 U.S.C. § 2518(l)(b)(iv), (4)(a) (1970) (each application must include identity, if known, 
of person committing offense and whose communications are to be intercepted).

356. United States v. Donovan, 429 U.S. 413, 427 n.15 (1977); cf. United States v. Kahn, 415 
U.S. 143, 155 n.15 (1974) (fourth amendment requires description of place to be searched and 
person or property to be seized, not person from whom property will be seized). But see S. Rep 
No. 1097, supra note 338, at 101, |1968] U.S. Code Cong. & Ad News at 2190 (naming 
requirement reflects constitutional command of particularization).

357. 415 U.S. 143 (1974).
358. Id. at 155. The Supreme Court reiterated the Kahn standard this Term in United States v. 

Donovan, 429 U.S. 413, 428 (1977), although with a slight change in wording. Donovan requires 
the Government to name an individual in its application if the Government expects to intercept the 
person’s conversation over the monitored facility. Id. at 428. The Eighth Circuit has expressed 
concern over the difference in language between Kahn and Donovan. The former requires 
“probable cause” to believe an individual’s conversations will be intercepted, whereas the latter 
speaks in terms of “expectation.” The court concluded, however, that the Supreme Court in 
Donovan had not intended to diverge from the probable cause requirement announced in Kahn. 
United States v. Jackson, 549 F.2d 517, 536 n.18 (8th Cir.), cert, denied, 91 S. Ct. 2928 (1977).

359. 18 U.S.C. § 2516(1) (1970) (Attorney General or any assistant attorney general specially 
designated by Attorney General may authorize application); S. Rep. No. 1097, supra note 338, at 
97, [1968] U.S. Code Cong. & Ad. News at 2185 (identification of authorizing official centralizes 
political responsibility). The Attorney General or his designate must exercise personal judg
ment in authorization. See United States v. McCoy, 539 F.2d 1050, 1054 (5th Cir. 1976) 

Under title III, the Attorney General or a designated Assistant 
Attorney General must authorize applications for electronic surveil
lance orders.359 Misidentification of the authorizing official, however, 
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is not fatal to the validity of a wiretap order if the Attorney General in 
fact authorized the applications.360 In general, courts have not given a 
strict interpretation to title Ill’s authorization provision and are 
reluctant to suppress evidence because of violations thereof.361

(recommendation by subordinate to authorize an application does not mean that Attorney 
General’s designate did not exercise personal judgment), cert, denied, 97 S. Ct. 2185 (1977); 
United States v. Feldman, 535 F.2d 1175, 1181 (9th Cir. 1976) (court will presume that official 
exercised judgment required by statute when he signed order authorizing application), cert, 
denied, 429 U.S. 940 (1977). Authentication of the Attorney General’s signature is not normally 
required. See United States v. de la Fuente, 548 F.2d 528, 531-37 (5th Cir. 1977) (Government 
need not authenticate Attorney General’s signature on authorization order unless defendant 
makes prima facie showing of illegality).

360. United States v. Chavez, 416 U.S. 562, 565 (1974). Courts have relied on Chavez to 
resolve several challenges to official authorization procedures. See United States v. Scully, 546 
F.2d 255, 261 (9th Cir. 1976) (statute requires Attorney General’s personal approval, but not 
written approval), cert, denied, 97 S. Ct. 1654 (1977); United States v. DiMuro, 540 F.2d 503,509 
(1st Cir. 1976) (mere use of word “delegate” instead of “designate” in designation of assistant 
attorney general authorized to approve applications does not constitute violation of Act), cert, 
denied, 429 U.S. 1038 (1977); Machi v. United States Dep’t of Probation and Parole, 536 F.2d 
179,183-84 (7th Cir. 1976) (telephonic approval by Attorney General to executive assistant who 
signed application sufficient); United States v. Lawson, 545 F.2d 557, 562 (7th Cir. 1975) 
(affidavit signed by Assistant Attorney General before his Senate confirmation, but approved by 
Attorney General in fact, valid).

361. See United States v. Votteller, 544 F.2d 1355, 1358 (6th Cir. 1976) (Attorney General’s 
designation of officer by title rather than name complies with Act); United States v. Woods, 544 
F.2d 242, 256 (6th Cir. 1976) (signature of acting Assistant Attorney General before his Senate 
confirmation sufficient because Attorney General had approved application orally), cert, denied, 
97 S. Ct. 1652 (1977); United States v. Florea, 541 F.2d 568, 574 (6th Cir. 1976) (application 
approved by designated Assistant Attorney General whose authorization had expired when 
application presented to court held valid), cert, denied, 97 S. Ct. 1579 (1977).

362. See United States v. Ford, 553 F.2d 146, 152-53 (D.C. Cir. 1977) (initial unconsented 
physical entry into private premises and later recording of oral statements constitute two distinct 
problems under fourth amendment).

363. United States v. Agrusa, 541 F.2d 690,698-99 (8th Cir. 1976), cert, denied, 429 U.S. 1045 
(1977).

364. 541 F.2d 690 (8th Cir. 1976), cert, denied, 429 U.S. 1045 (1977).

Court orders authorizing the use of electronic listening devices, or 
bugs, must consider both the initial entry to install the devices and the 
later seizure of communications by electronic surveillance.362 Al
though title III does not address the question whether law 
enforcement officials are, or by court order may be, authorized to 
enter premises surreptitiously to install such devices,363 the Eighth 
Circuit in United States v. Agrusa364 held that police may, pursuant to 
court authorization, forcibly and without notice under 18 U.S.C. 
§3109 break into business premises to plant and later remove 
electronic listening devices, provided that the surveillance itself is 
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properly authorized under title JU.365 Analogizing to the imminent 
destruction of evidence exception, the court reasoned that notice 
would render the investigation useless and determined that failure to 
knock and announce authority and purpose prior to breaking and 
entering was constitutional under Ker v. California.366 Moreover, in 
part because the court perceived the fourth amendment as affording 
less protection to businesses than to homes,367 it concluded that such 
an intrusion to permit installation and removal of devices at any time 
and in a manner that would least jeopardize the investigation was 
constitutional under the specific facts presented.368 Four judges 
dissented from the denial of a rehearing en banc, contending that even 
if requiring compliance with section 3109 would destroy the 
effectiveness of the surveillance, the fourth amendment does not 
permit courts to sanction forcible entries on private property to install 
listening devices.369 370

365. Id at 701; accord, United States v. Constanza, 549 F.2d 1126, 1135 (8th Cir. 1977) 
(forcible entry into vacant business premises to install electronic listening device permissible); see 
18 U.S.C. §3109 (1970) (officers conducting search or arrest must announce authority and 
purpose prior to forced entry)- But cf. United States v. Ford, 553 F.2d 146,170 (D.C. Cir. 1977) 
(court order permitting unlimited entry and reentry in any manner invalid); notes 370-78 infra and 
accompanying text. See generally notes 109-36 supra and accompanying text (attacks upon the 
execution of search warrants).

366. 541 F.2d at 691. See generally Ker v. California. 374 U.S. 23,41 (1963) (plurality opinion) 
(because of possibility that evidence would be destroyed, permissible for police officer to enter 
home without warrant or notice and conduct search incident to arrest).

367. 541 F.2d at 697; cf. See v. City of Seattle, 387 U.S. 541. 546 (1967) (although warrant 
required in both cases, businesses may be searched more freely than homes).

368. 541 F.2d at 696. The order upheld in Agrusa contained the necessary authorization for 
breaking and entering to install the bug and for the subsequent electronic surveillance. Id at 695 & 
n.ll.

369. Id. at 704 (Lay, Heaney, Bright, & Henley, JJ., dissenting from order denying rehearing en 
banc) (citing id. at 702-04) (Lay, J., dissenting)).

370. 553 F.2d 146 (D.C. Cir. 1977).
371. Id. at 170 n.65.
372. Id at 148-49.
373. Id at 149-50, 170.

Agrusa dealt with the authority of courts to authorize law 
enforcement officials to enter business premises to install devices; in 
contrast, the District of Columbia Circuit in United States v. Ford330 
considered the permissible scope of such entry.371 In Ford the police 
obtained a court order permitting them to place an undesignated 
number of listening devices in a shoe store suspected of being a 
narcotics distribution center.372 The order did not restrict the time, 
manner, or number of police entries to plant devices over a forty-day 
period.373 Using the ruse of a bomb scare, the police evacuated the 
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store during business hours and installed three devices. When these 
bugs malfunctioned, the police used the same bomb scare hoax in 
order to reenter the store five days later and install two more 
devices.374 Recognizing that the required degree of probable cause 
must match the scope and manner of the intrusion permitted, the 
court found that the affidavits supporting the application did not 
sustain the sweeping warrant issued375 and that, in any event, a separ
ate warrant is required if law enforcement officials must reenter the 
premises to replace a malfunctioning listening device.376 Finally, the 
court concluded that an order authorizing a surreptitious entry to 
install and remove electronic listening devices must contain a 
narrowly drawn authorization to enter,377 as well as a separate 
authorization for the seizure of communications by electronic 
surveillance.378

374. Id. at 150.
375. Id. at 169; see Berger v. New York, 388 U.S. 41, 69 (1967) (Stewart, J., concurring) (fourth 

amendment requires that showing of probable cause match the scope of intrusion); S. Rep. No. 
1097, supra note 338, at 103, (1968) U.S. CODE CONG.& Ad. News at 2114, 2192 (section 2518(5) 
requires court to tailor duration of electronic surveillance to the showing of probable cause).

376. 553 F.2d at 170. When the first set of devices malfunctioned and the police reentered the 
premises, they consulted with the issuing judge but did not obtain a second warrant. Id. at 150.

377. Id. at 170. The court reasoned that entering a domicile to install a listening device is 
equivalent to stationing a police officer in a domicile. Id. at 156; see Silverman v. United States, 
365 U.S. 505, 512 (1961) (law enforcement agent may not station himself in a home and testify to 
what is heard without a warrant); Irvine v. California, 347 U.S. 128,131 (1954) (microphone inter
cepts what eavesdropper would); United States v. Agrusa, 541 F.2d 690, 696 & n.14 (8th Cir.
1976) (fourth amendment protects individuals against entry), cert, denied, 429 U.S. 1045 (1977). 
The Ford court also noted that neither Berger nor Katz eliminated any fourth amendment 
restrictions on official trespass conducted without a warrant, but rather extended fourth amend
ment protection to electronic surveillance conducted without physical intrusion. 553 F.2d at 156- 
57; see Aiderman v. United States, 394 U.S. 165, 180 (1969) (Katz did not remove any fourth 
amendment limitations on trespass of home); United States v. Katz, 389 U.S. 347, 353 (1967) 
(fourth amendment applies to seizure of conversations with or without physical intrusion); Berger 
v. New York, 388 U.S. 41, 59 (1967) (valid order for electronic surveillance must comply with 
fourth amendment limits to intrusions on privacy).

Finally, the court held that existing exemptions from the warrant requirement for physical 
intrusion were created for the protection of the police or the preservation of evidence and that 
formulation of a new exemption was unwarranted in this case because it would be for the mere 
convenience of the police. 553 F.2dat 158-59,162-63. The Ford court also suggested that to avoid 
unnecessarily dangerous confrontations between the occupants and the police, judges authorizing 
covert entries should set forth the extent to which officers may be armed. Id. at 165 n.58 (dictum).

378. 553 F.2d at 162. Court orders authorizing seizure of communications by electronic 
surveillance must also limit the intrusion. 18 U.S.C. § 2518(4), (5) (1970). Section 2518 requires 
the court order to identify the period of time during which the interception will occur. Id. 
§2518(4). It also provides that law enforcement officials must terminate interception upon 
attainment of its objective or failing that, within 30 days of its initiation. Id. § 2518(5). To extend 
the original 30-day period, the Government must meet the same requirements necessary for 
making an initial application. Id.; see notes 344-61 supra and accompanying text.

Courts may grant authorizations for both entry and seizure of communications in the same 
order. United States v. Ford, 553 F.2d 146, 162 (D.C. Cir. 1977); United States v. Agrusa, 541 
F.2d 690, 695 n.ll (8th Cir. 1976), cert, denied, 429 U.S. 1045 (1977).
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Warrantless Electronic Surveillance. The Government is not
compelled to obtain a court order to intercept communications if the 
facts surrounding an investigation fall within one of several exceptions 
to title Ill’s requirement of court authorization.379 The Government 
may conduct valid warrantless surveillance when one party consents 
to the recording380 or when the speaker has no reasonable expectation 
of privacy.381 Under title III a party not acting under color of law may, 
without a court order, intercept a communication to which he is a 
party unless the interception is for the purpose of any criminal, 
tortious, or other injurious act. 382 Warrantless interceptions are also 
permitted in emergencies involving conspiratorial activities that 
threaten national security or that are characteristic of organized crime 

379. See Omnibus Crime Control and Safe Streets Act of 1968,18 U.S.C. §§ 2511(2), 2518(7) 
(1970) (consent by one party to conversation; exigent circumstances; no expectation of privacy). 
These statutory exceptions parallel the constitutional exceptions to the fourth amendment’s 
warrant requirement. See Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973) (consent to 
search); Coolidge v. New Hampshire, 403 U.S. 443, 460 (1971) (exigent circumstances); United 
States v. White, 401 U.S. 745, 753 (1971) (simultaneous transmission and recording of suspect’s 
conversation with government agent does not violate suspect’s expectation of privacy); United 
States v. Jones, 545 F.2d 1112, 1115 (8th Cir. 1976) (same), cert, denied, 429 U.S. 1075 (1977).

380. 18 U.S.C. § 2511(2)(c) (1970); see United States v. Testa, 548 F.2d 847,855-56 (9th Cir.
1977) (defendant’s conversation, recorded with informant’s consent, admissible at trial); United 
States v. Ryan, 548 F.2d 782, 787-88 (9th Cir. 1976) (government informant’s consent to record 
conversation with defendant obviates need for authorization), cert, denied, 91 S. Ct. 1644 (1977); 
United States v. Jones, 545 F.2d 1112, 1114 (8th Cir. 1976) (defendant’s fourth amendment 
rights not violated when defendant’s conversations with consenting informant recorded), cert, 
denied, 429 U.S. 1075 (1977); United States v. Bloom, 538 F.2d 704, 711 (5th Cir. 1976) 
(government agent’s tape of telephone conversation with defendant admissible at trial), cert, 
denied, 429 U.S. 1074 (1977); United States v. Diaz, 535 F.2d 130, 133 (1st Cir. 1976) 
(transmission of conversation by electronic transmitting device concealed on informant not vio
lative of defendant’s fourth amendment rights); cf. United States v. Haldeman,_ __ F.2d------ ,
___ , No. 75-1381, at 124 (D.C. Cir. Oct. 12, 1976) (en banc) (per curiam) (because President 
Nixon directed installation of recording equipment in Oval Office, district court’s finding that 
President consented to interception of conversations not clearly erroneous), cert, denied, 97 S. Ct. 
2641 (1977). A defendant must show evidence of coercive threats or improper inducement to 
prove that an informant’s consent to interception is invalid. United States v. Hodge, 539 F.2d 898, 
904-05 (6th Cir. 1976), cert, denied, 429 U.S. 1091 (1977).

381. 18 U.S.C. § 2510(2) (1970). Compare United States v. White, 401 U.S. 745, 750-52 (no 
expectation of privacy in conversation between defendant and government agent; transmission 
and recording of conversation permissible) with Katz v. United States, 389 U.S. 347, 351-52 
(1967) (defendant had reasonable expectation of privacy that call from closed telephone booth 
would not be overheard by others; warrantless wiretap invalid).

382. 18 U.S.C. §2511(2)(d) (1970). The defendant has the burden of proving that the 
conversation was recorded for an illegal purpose, and the court must grant the defendant an 
opportunity to present evidence of illegality. United States v. Phillips, 540 F.2d 319, 325, 327 
(Sth Cir.) (motion to suppress evidence because conversation recorded for tortious purposes 
summarily denied by district court before defense could present supporting evidence; case 
remanded to determine purpose for which conversation recorded), cert, denied, 429 U.S. 1000 
(1976).
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if circumstances require the Government to intercept the communica
tions before it can obtain the order.383

383. 18 U.S.C. §2518(7) (1970). The officials must have grounds on which to base an 
emergency surveillance order, and they must apply for such an order within 48 hours after the 
interception, id. If the court denies the order, the interception will be deemed to violate title III. Id.

384. Id. § 2510(10) (1970) (any person engaged for hire in interstate or foreign communications 
by wire or radio).

385. Id. § 2511 (2)(a)(i) (1970). The statute further provides that such interceptions should be 
limited to mechanical and quality control checks. Id.

386. 539 F.2d 642 (7th Cir.), cert, denied, 429 U.S. 1104 (1977).
387. Id. at 646. Pen registers are electronic devices that record all numbers dialed from a 

particular telephone but do not monitor conversations. Title III does not regulate pen registers. 
See notes 394-95 infra and accompanying text.

Although common carriers may use pen registers without obtaining a warrant, the Government 
may only use pen registers pursuant to a warrant issued upon a showing of probable cause. 
Application of the United States in re Order, Etc., 538 F.2d 956,959 (2d Cir. 1976), cert, granted 
subnom. United States v. New York Tel. Co., 429 U.S. 1072 (1977) (No. 76-835); United States v. 
Dlinois Bell Tel. Co., 531 F.2d 809, 813 (7th Cir. 1976); cf. United States v. Giordano, 416 U.S. 
505, 553-55 (1974) (Powell, J., with Burger, C.J., Blackmun & Rehnquist, JJ., dissenting in 
relevant part) (information from pen register admissible because warrant based on sufficient 
untainted probable cause).

388. 539 F.2d at 646. During two weeks of surveillance, General Telephone taped all of 
defendant’s calls in their entirety, but because the company disclosed to the FBI only information 
from permissible interceptions, the court found that the Government’s search warrant was legal 
and did not suppress the evidence. Id. The court stated that a telephone company may conduct 
surveillance to determine the existence of an illegal electronic device, the duration of any illegally 
placed calls, whether the call was completed, the number that was dialed, and the name of the 
caller. Id. (dictum). It added that General Telephone had exceeded its authority and could be 
subject to civil and criminal penalties. Id. at 646-47.

389. 540 F.2d 1345 (8th Cir. 1976).
390. Id. at 1350-52.
391. Id. at 1351-52,1351 n.8 (federal courts use reasonableness standard to determine legality 

of interception). The telephone company asserted that recording the communications was the 
only means of determining the existence of long-distance calls. Id. at 1348.

Employees of communications common carriers384 may intercept 
conversations in the normal course of their employment without a 
court order, provided that the interception is necessary to render 
service or to protect the property rights of the carrier.385 The Seventh 
Circuit in United States v. Aider386 ruled that in conducting 
investigations to detect subscribers’ use of electronic devices to 
circumvent long-distance billing, the telephone company must limit 
itself to the use of pen registers387 or to recording the first few minutes 
of the conversation. 388 In United States v. Harvey389 the Eighth Circuit 
found that the telephone company had not violated the fourth 
amendment when for six weeks it recorded the first two minutes of 
every call made by a subscriber suspected of evading long-distance 
billing procedures.390 The court found the surveillance reasonable391 
because the company utilized procedures designed to minimize the 
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invasion of privacy392 and because the duration of the surveillance was 
essential to verifying the extent of illegal activity.393

392. Agents recorded all calls, but listened only to the first two minutes of those long-distance 
calls preceded by electronic signals indicating the use of an illegal electronic device. Id. at 1348, 
1351. Tapes of all other calls were not listened to and were erased. Id..

393. Id. at 1352. The court reasoned that because the company had discovered that another 
person was using the defendant’s device, it could maintain surveillance long enough to determine 
whether other individuals were involved in the fraud. Id..

394. See United States v. Southwestern Bell Tel. Co., 546 F.2d 243, 245 (8th Cir. 1976) (pen 
registers do not involve aural interception of wire communication under 18 U.S.C. §2510(4) 
(1970)), petition for cert, filed, 45 U.S.L.W. 3638 (U.S. Feb. 22,1977) (No. 76-1157); Application 
of the United States in re Order, Etc., 538 F.2d 956, 958 (2d Cir. 1976) (same), cert, granted sub 
nom. United States v. New York Tel. Co., 429 U.S. 1072 (1977) (No. 76-835).

395. United States v. Giordano. 416 U.S. 505, 553-54 (1974) (Powell, J., with Burger. C.J., 
Blackmun & Rehnquist, JJ., dissenting in relevant part); accord, United States v. Southwestern 
Bell Tel. Co., 546 F.2d 243, 245 (8th Cir. 1976),petition for cert, filed, 45 U.S.L.W. 3638 (U.S. 
Feb. 22, 1977) (No. 76-1157); Application of the United States in re Order, Etc., 538 F.2d 956, 
959 (2d Cir. 1976), cert, granted sub nom. United States v. New York Tel. Co., 429 U.S. 1072 
(1977) (No. 76-835).

396. See United States v. Southwestern Bell Tel. Co., 546 F.2d 243, 245 (8th Cir. 1976) 
(court’s inherent power to authorize pen register surveillance analogous to power under Rule 41 of 
the Federal Rules of Criminal Procedure, governing search and seizure of tangible objects),petition 
for cert, filed, 45 U.S.L.W. 3638 (U.S. Feb. 22, 1977) (No. 76-1157); Application of the United 
States in re Order, Etc., 538 F.2d 956, 959 (2d Cir. 1976) (same), cert, granted sub nom. United 
States v. New York Tel. Co., 429 U.S. 1072 (1977) (No. 76-835).

397. 546 F.2d 243 (8th Cir. 1976), petition for cert, filed, 45 U.S.L.W. 3638 (U.S. Feb. 22, 
1977) (No. 76-1157).

Title m does not regulate the use of pen registers by the 
Government.394 Federal courts agree, however, that the fourth 
amendment requires prior authorization for monitoring calls by pen 
register.395 Accordingly, because courts authorize pen register 
surveillance on the basis of their analogous power to order a search 
warrant, the Government may not install the devices absent prior 
judicial approval.396 397 As a practical matter, following judicial authoriza
tion the Government must seek the assistance of the telephone 
company in order to install the register. The Eighth and the Sec
ond Circuits disagree on the courts’ power to compel telephone 
companies to render technical assistance to government agents in 
installing and using pen registers. In United States v. Southwestern Bell 
Telephone Co.393 the Eighth Circuit held that the district court had 
inherent authority to compel assistance from Southwestern Bell, 
because without such authority the power of the district court to 
order pen register surveillance by the Government would be 
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worthless.398 A strong dissent maintained that judges cannot compel 
technical assistance from unwilling third parties without specific 
congressional authorization.399 In contrast, the Second Circuit in 
Application of the United States In re Order, Etc.400 assumed that the 
district court had inherent discretionary power under the All Writs 
Act401 to compel telephone companies to render technical assistance, 
but held that, absent specific congressional authorization, the district 
court abused its discretion in compelling the telephone company to 
act.402 The majority focused on the danger that indiscriminate 
invasions of privacy might result if the judiciary forced unwilling third 
parties to aid the federal government in this manner.403 The dissent, 
however, emphasized that because pen registers do not monitor 
conversations, they present a lesser intrusion upon privacy interests 
than wiretaps, and that if courts cannot compel telephone companies 
to assist government agents in installing them, agents will be forced to 
seek more intrusive wiretap orders for which the telephone companies 

398. Id. at 246. The court noted, but did not rely on, the Seventh Circuit’s holding that 
authority to order assistance may stem from the All Writs Act. Id. at 246 & n.7 (dictum); see 
United States v. Illinois Bell Tel. Co., 531 F.2d 809, 814 (7th Cir. 1976) (All Writs Act permits 
district court to compel telephone company’s assistance in installing pen registers). See generally 
All Writs Act, 28 U.S.C. § 1651(a) (1970) (courts may issue all writs necessary in aid of their 
jurisdiction).

399. 546 F.2d at 247-48 (Lay, J., dissenting). Judge Lay recalled events occurring in 1970, 
when the Ninth Circuit held that federal courts had no inherent authority to compel telephone 
companies to assist the Government with a title III wiretap, after which Congress immediately 
amended title III by granting courts express authorization to do so. Id. at 247 & n.l; see 
Application of the United States in re Order, Etc., 427 F.2d 639, 644 (9th Cir. 1970) (courts have 
no inherent authority to compel private assistance in title III wiretap orders); Act of July 29,1970, 
Pub. L. No. 91-358, § 211(a)-(b), 84 Stat. 654 (amending 18 U.S.C. §§ 2511 (2)(a)(ii), 2518(4) 
(1970)) (not unlawful for communication common carrier to provide technical assistance to law 
enforcement officer who has valid wiretap order; carrier shall be compensated for assistance). The 
amendments also provide that good faith reliance on a court order is a complete defense to a civil 
or criminal action. 18 U.S.C. § 2520 (1970); see Application of the United States in re Order, Etc., 
538 F.2d 956,961,962 (2d Cir. 1976) (dictum) (telephone company’s good faith reliance on court 
order compelling assistance in installing pen registers would not lead to civil or criminal liability), 
cert, granted sub nom. United States v. New York Tel. Co., 429 U.S. 1072 (1977) (No. 76-835).

400. 538 F.2d 956 (2d Cir. 1976), cert, granted sub nom. United States v. New York Tel. Co., 
429 U.S. 1072 (1977) (No. 76-835).

401. See 28 U.S.C. § 1651(a) (1970) (courts may issue all writs necessary in aid of their 
jurisdiction).

402. 538 F.2d at 961. The dissent contended that because the telephone company’s assistance 
was necessary to carry out the district court order authorizing pen register surveillance, the 
assistance order was within the court’s discretion under the All Writs Act without further 
congressional action. Id. at 963 (Mansfield, J., dissenting in relevant part). But see United States 
v. Southwestern Bell Tel. Co., 546 F.2d 243, 248 & n.3 (2d Cir. 1976) (Lay, J., dissenting) 
(interpreting All Writs Act as not providing independent federal jurisdiction, but only aiding 
jurisdiction previously acquired on another ground and hence, not vesting courts with jurisdiction 
to authorize telephone company assistance in pen register orders), petition for cert, filed, 45 
U.S.L.W. 3638 (U.S. Feb. 22, 1977) (No. 76-1157).

403. 538 F.2d at 962.
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can be compelled to render assistance under title III.404

404. Id. at 964 & n.l (Mansfield, J., dissenting in relevant part). Recognizing the conflict 
between the circuits, the Fifth Circuit has suggested that district courts seriously consider staying 
cases that involve compelled private assistance with pen register orders to permit immediate 
appellate review. Southern Bell Tel. & Tel. Co. v. United States, 541 F.2d 1151, 1156 (5th Cir. 
1976) (dictum) (because telephone company had already complied with district court orders 
compelling it to aid government by installing pen registers, appeal of orders dismissed as moot).

405. 18 U.S.C. §2511(3) (1970).
406. United States v. United States District Court, 407 U.S. 297,320-21 (1972) (no exception 

to warrant requirement for surveillance of solely domestic threats to national security). The Court 
did not resolve the question whether warrantless wiretapping of foreign powers or their agents, 
within or without the United States, would be constitutional. Id. at 308, 322. The courts of ap
peals have interpreted title III as retaining in the Executive the power to conduct warrantless 
surveillance while gathering foreign intelligence or dealing with foreign agents. United States v. 
Butenko, 494 F.2d 593,603-08 (3d Cir.) (warrant not required when gathering foreign intelligence 
information because President must protect country from foreign aggression, sabotage, and 
espionage), cert, denied, 419 U.S. 881 (1974); United States v. Brown, 484 F.2d 418, 425-26 (5th 
Cir. 1973) (warrant not required because President has power to protect nation from foreign 
encroachment), cert, denied, 415 U.S. 960 (1974).

407. See Zweibon v. Mitchell, 516 F.2d 594, 614 (D.C. Cir. 1975) (Jewish Defense League 
activities against Soviet facilities in America alleged to threaten Americans living in Moscow), 
cert, denied, 425 U.S. 944 (1976). The Zweibon court suggested that, absent exigent 
circumstances, warrantless wiretapping should not be conducted even in the area of foreign 
affairs, indicating that it would eliminate the national security exemption altogether. Id. at 651. 
Although the court declined the opportunity to cast its holding in such broad terms, Congress is 
presently considering amendments to title III that would require warrants for all foreign 
intelligence surveillance. See S. 1566, 95th Cong., 1st Sess., §4(d) (1977) (repealing title IH s 
national security exemption). The bill requires that the Government submit an application, 
approved by the Attorney General, to one of several designated federal judges, indicating that the 
target of the wiretap is a foreign power or its agent and that the facilities to be tapped are being 
used by that foreign power Id. § 2 (proposing to add 18 U.S.C. § 2524(a)(2), (4)). The application 
must also include a certificate, signed by the Assistant to the President for National Securities 
Affairs or a similarly designated executive official, showing that such information is foreign 
intelligence information that cannot be obtained by normal investigative procedures. Id. §2 
(proposing to add 18 U.S.C. § 2524(a)(7)). See generally Wicker, The Catch in the Tap Bill, N.Y. 
Times, July 19, 1977, § A, at 35, col. 5 (showing of probable cause that criminal activity is being 
conducted should be required before foreign intelligence wiretap is authorized).

Title III expressly preserves the President’s constitutional power to 
protect national security against foreign threats.405 The Supreme 
Court has held that this provision of title III does not sanction 
warrantless electronic surveillance of domestic organizations, even if 
such organizations present a national security threat.406 In a corollary 
to that holding, the District of Columbia Circuit has held that the 
national security exemption does not authorize surveillance of 
domestic organizations whose activities within the United States 
allegedly threaten to cause foreign retaliation against United States 
citizens residing abroad.407

Statutory Postauthorization Duties. Under title JU, govern
ment officials who conduct electronic surveillance must perform four 
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major postauthorization duties. First, law enforcement agents must 
minimize the interception of communications unrelated to the crime 
under investigation.408 To determine what constitutes adequate 
minimization, the courts apply a pragmatic, case-by-case approach.409 
In United States v. Abascal410 the defendants sought suppression of 
recordings because agents had recorded all monitored calls for 
twelve days.411 Considering the brief duration of the tap authority, the 
speakers’ use of code words, and the uncertain identities of those 
monitored, the Ninth Circuit deemed it reasonable for the agents to 
record all the monitored calls during the life of the tap.412 Employing a 

408. Omnibus Crime Control and Safe Streets Act of 1968,18 U.S.C. § 2518(5) (1970) (every 
order and extension shall contain minimization provision). Title Ill’s minimization requirements 
do not mandate that the interception terminate immediately upon first obtaining the type of 
communication sought.Id. §2518(l)(d), (4)(e) (1970) (order may authorize continued monitoring 
if supported by probable cause that communications of same type will occur again).

Title III permits the creation of duplicate recordings for use or disclosure by investigative or law 
enforcement officers in the performance of their official duties. Id. §2518(8)(a). It is uncertain 
whether tapes made for governmental use alone and not for admission into evidence are subject to 
the sealing and preservation requirements of § 2518(8). See United States v. Abascal,___ F.2d
___  ,___  , No. 75-1093, at 420 n.2 (9th Cir. Mar. 18, 1977) (dictum) (enforcement of 
minimization hampered when duplicate government tape, used to make synopses of con
versations, never presented for sealing and destroyed without court order after use; court left 
issue unresolved).

409. See United States v. Abascal, F.2d___ ,____ ,No. 75-1093, at 420 (9th Cir. Mar. 18,
1977) (standard for minimization is reasonableness); United States v. Scully, 546 F.2d 255, 263 
(9th Cir. 1976) (possible failure to minimize handful of calls would not necessitate suppression 
when general compliance with minimization requirement shown), cert, denied, 97 S. Ct. 1654 
(1977). Three circuits have adopted a test that employs objective criteria such as the scope of the 
criminal enterprise, the Government’s expectation of the contents of communications, and the 
degree of judicial supervision to determine whether the Government had adequately minimized. 
United States v. Daly, 535 F.2d 434,441-42 (8th Cir. 1976); United States v. Scott, 516 F.2d 751, 
758-60 (D.C. Cir. 1975), cert, denied, 425 U.S. 917 (1976); United States v. Armocida, 515 F.2d 
29, 44-45 (3d Cir.), cert, denied, 423 U.S. 858 (1975). The District of Columbia Circuit makes use 
of a fourth objective criterion in testing the reasonableness of minimization—the location and use 
of the tapped telephone. United States v. Scott, 516 F.2d 751, 759 (D.C. Cir. 1975), cert, denied,
425 U.S. 917 (1976). The Eighth Circuit has required the district court to conduct an evidentiary 
hearing to determine whether the Government sufficiently minimized its interception of 
defendants’ calls, even though the Government offered the defendants access to all the tapes. 
United States v. Losing, 539 F.2d 1174, 1180 (8th Cir. 1976) (noting that burden on Government 
to provide details of minimization efforts much less than burden on defendants to review 1800 
calls).

410-------F.2d____  , No. 75-1093 (9th Cir. Mar. 18, 1977).
411. Id. at___  , No. 75-1093 at 420.
412. Id. at----- , No. 75-1093 at 420-21. The court found, however, that law enforcement

agents still retain a duty to cease their recording of innocent calls once a pattern of such calls 
develops. Id. at___ , No. 75-1093 at 420; accord, United States v. Chavez, 533 F.2d 491,
493-95 (9th Cir.) (recording of all conversations over nine-day period did not violate 
minimization requirement because no clear pattern of innocent calls developed), cert, denied,
426 U.S. 911 (1976).

If law enforcement officials fail to minimize, courts have not determined whether all 
conversations should be suppressed, or whether only those taken in violation of the minimization 
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similar approach, the Second Circuit in United States v. Hinton413 
upheld an interception in which the agents did not strictly comply with 
the minimization requirements but made a good-faith attempt to limit 
the intrusion.414

requirements should be suppressed. See United States v. Vento, 533 F.2d 838,861-62,862 n.77 
(3d Cir. 1976) (taking note of conflict in circuits over extent of suppression; tapes not suppressed 
because substantial compliance with minimization requirements). Compare United States v. 
Principie, 531 F.2d 1132, 1139-41 (2d Cir. 1976) (full suppression of calls intercepted outside 
period specified in order, refusal to suppress legal under terms of order), cert, denied, 430 U.S. 
905 (1977) with United States v. George. 465 F.2d 772, 775 (6th Cir. 1972) (evidence secured 
without regard to limitations specified in wiretap order; all conversations suppressed).

413. 543 F.2d 1002 (2d Cir. 1976), cert, denied, 97 S. Ct. 1677 (1977).
414. Id. at 1012. All calls were monitored for a maximum of five minutes to ascertain whether 

they were personal in nature. Id. The court found that this period, although somewhat long, was 
reasonable because the speakers often used code words and many calls that at first appeared 
personal in nature were later discovered to be related to the investigation. Id. The court noted that 
the minimization requirement is not violated merely because every call is monitored for some 
period of time. Id.

415. 18 U.S.C. § 2517(5) (1970) (court must find on subsequent application that contents were 
taken in compliance with title IH). But cf. Fleming v. United States, 547 F.2d 872, 875 (5th Cir. 
1977) (per curiam) (wiretap evidence lawfully obtained from criminal investigation that resulted in 
defendant’s conviction for illegal gambling operations properly admitted m subsequent civil tax 
proceeding because evidence already part of public record). See generally Circuits Note: 1975- 
1976 Term at 254 n.282 (provision creates a statutory “plain view” doctrine). Officials may 
disclose such information to other officers or use it in the proper performance of their duties 
without seeking judicial amendment of the original order. 18 U.S.C. § 2517(1), (2), (5) (1970).

Evidence of crimes other than those named in the original order may be included in an 
application for a subsequent wiretap. United States v. Johnson, 539 F.2d 181, 187-88 (D.C. Cir. 
1976) (evidence of gambling derived from narcotics tap used as basis for subsequent gambling 
tap), cert, denied, 97 S. Ct. 2953 (1977); c/. United States v. Fury, 554 F.2d 522,532 (2d Cir. 1977) 
(failure to seal tapes does not bar use of evidence from that wiretap in application for subsequent 
wiretap). Title HI requires that the Government seek an amendment to an original wiretap order as 
soon as practicable. 18 U.S.C. § 2517(5) (1970);see United States v. Brodson, 528 F.2d 214,216- 
17 (7th Cir. 1975) (failure to seek amendment until just prior to trial resulted in dismissal of 
indictment).

416. 535 F.2d 697 (2d Cir. 1976).
417. Id. at 704. The court affirmed Marion’s conviction on other counts based on evidence 

gathered from a separate wiretap. Id- at 703, 708. In a renewal application for the second wiretap, 
the assistant district attorney had notified the state court that the defendant might have violated 
federal statutes. Id. at 703. The Second Circuit found that this notification obviated the need to 
comply with the amendment procedure of section 2517(5) of title Hl. Id.

Second, title III requires that agents who intercept communica
tions relating to offenses other than those named in the court order 
make a subsequent application to the court before such evidence may 
be used in a judicial proceeding.415 The Second Circuit in United 
States v. Marion416 reversed a conviction on one count of perjury and 
one count of obstruction of justice because the information used to 
interrogate the defendant before a grand jury was derived from a state 
court-authorized wiretap that had never been amended to include 
the federal crime for which the defendant had been questioned.417 The 
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court found that title III provides the minimum standards for 
awarding a wiretap order, rejecting the Government’s argument that 
New York law should apply.418 The court concluded that because the 
federal crime for which Marion was interrogated differed from the 
state offense for which the wiretap authorization was granted, title III 
required the agents to seek an amendment to the wiretap order.419 
Although it warned that its holding did not encompass the issue of 
joint federal-state wiretap investigations, the court counseled that 
federal420 and New York State421 statutes seemed to require separate 
federal and state orders in such joint ventures.422

418. Id. at 701-03. Although patterned after title III, the New York statute provides that 
amendment must be authorized if the official intercepts a communication “which was not 
otherwise sought." N.Y. Crim. Proc. Law §700.65(4) (McKinney 1971). Title III, on the other 
hand, employs a stricter standard requiring amendment for communications “relating to offenses 
other than those specified in the order.” 18 U.S.C. §2517(5) (1970).

419. 535 F.2d at 704. In his dissent, Judge Anderson contended that the federal offense of 
interstate transportation of firearms was so closely related to the state offense of illegal possession 
of dangerous weapons that it did not constitute a crime unspecified in the original order. Id. at 709; 
cf. United States v. Brodson, 528 F.2d 214, 216 (7th Cir. 1975) (interstate transmission of 
wagering information not sufficiently related to operation of illegal gambling business and hence 
did not obviate need for amendment of original order); United States v. Moore , 513 F. 2d 485,501 - 
02 (D.C. Cir. 1975) (District of Columbia gambling offense; no amendment required to use 
evidence obtained through District of Columbia tap in federal prosecution for same crime). The 
Marion court also observed that, because wiretap applications are routinely granted, its ruling 
would not hamper the Government’s law enforcement efforts. 535 F.2d at 707. In 1974 state and 
federal courts approved 99.67% and 100%, respectively, of all wiretap applications. Id. at 707 
n.19. See also Wicker, A Law That's Too Nearly No Law at All, N.Y. Times, July 15, 1977, § A, at 
23, col. 1 (of 5563 wiretap applications made to state and federal judges from 1969 through 1976, 
only 15 rejected).

420. 18 U.S.C. §2516 (1970) (Attorney General must apply to federal court for warrant; state 
prosecuting attorney must apply to state court).

421. N.Y. Crim. Proc. Law §§700.05(8), 700.10 (McKinney 1971) (listing crimes for which 
wiretap order can be granted; state judge has authority to issue warrant upon application).

422. See 535 F.2d at 707 & n.20 (dictum) (not inappropriate to require federal and state 
officials to obtain separate judicial authorization for enumerated federal and state crimes).

423. 18 U.S.C. § 2518(8) (1970) (sealing of tapes or a satisfactory explanation for failure to seal 
are preconditions to admission of contents into evidence in criminal proceeding). When 
extensions of a wiretap order are granted, the tapes must be sealed at the end of the surveillance 
period, not upon the expiration of the original order. United States v. Fury, 554 F.2d 522, 533 (2d 
Cir. 1977) (original order plus two 30-day extensions considered one period of time; tapes 
properly sealed at end of surveillance period). The Fury court noted that the Government should 
consider sealing the tapes after the expiration of each order and extension since such a practice 
would not impose a severe burden. Id. at 533.

The records must be sealed under the judge’s directions but not necessarily in his presence. See 
United States v. Abraham, 541 F.2d 624, 627 (6th Cir. 1976) (judge declined to inspect tapes and 
instructed FBI agent to seal them and to maintain them in his custody; highly improbable that 

The third major postauthorization duty is sealing. Upon termina
tion of the authorized surveillance period, the Government must 
present the tapes, applications, and orders to the issuing judge for 
seal under his directions.423 Title III prohibits disclosure in any 
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judicial proceeding of evidence not sealed.424 Emphasizing that the 
sealing requirement of title JU is a central part of the statutory 
scheme, the Second Circuit in United States v. Gig ante425 found that 
the Government’s failure to comply with title Ill’s sealing requirement 
immediately upon expiration of the surveillance period, without 
adequate explanation, warranted suppression of the evidence.426 427 The 
Seventh Circuit reached a contrary result in United States v. 
Lawson,422 holding that, because the purpose underlying the sealing 
requirement is assurance of the integrity of the tapes, a delay in the 
presentation of the tapes for sealing as well as submission into 
evidence of tapes with broken seals did not compel suppression 
absent a defendant’s challenge to the integrity of the recordings.428

judge’s personal inspection would reveal tampering). After sealing, applications and orders may 
be disclosed upon a showing of good cause to a judge. 18 U.S.C. § 2518(8)(b) (1970); see United 
States v. Florea, 541 F.2d 568, 575 (6th Cir. 1976) (district judge’s permission to unseal, copy, 
and return authorization papers so that Justice Department might have copies permitted under 
Act), cert, denied, 97 S. Ct. 1579 (1977). Rulings on disclosure of applications and orders need 
not be made by the issuing judge. 18 U.S.C. § 2518(8)(b) (1970).

424. 18 U.S.C. § 2518(8)(a) (1970). To provide a guideline for its district judges, the Sixth 
Circuit specified the procedures to be followed in the sealing and storing of tapes made pursuant 
to wiretap authorizations. United States v. Abraham, 541 F.2d 624, 628-29 (6th Cir. 1976) 
(recordings to be placed in identified sealed cartons locked in metal containers to be stored in a 
limited access area controlled by court-designated custodian who shall maintain inventory of 
recordings and log of persons entering area; removal of tapes not permitted without court order).

425. 538 F.2d 502 (2d Cir. 1976).
426. Id. at 507. In Gigante the sealing of the tapes occurred from 1 to 12 months after the 

wiretap orders expired. Id. at 504. The court found that suppression was warranted even though 
the defendants were unable to show any evidence of tampering with the tapes. Id. at 505. The 
Second Circuit expressly adopted the view of the dissent in a Third Circuit case. Id. at 507; see 
United States v. Falcone, 505 F.2d 478, 485-88 (3d Cir. 1974) (Rosenn, J., dissenting), cert, 
denied, 420 U.S. 955 (1975). In Falcone, Judge Rosenn argued that to avoid suppression the 
Government must explain why the sealing requirement of title III was not met immediately, 
because any other rule would undercut the statutory purpose of ensuring the reliability of 
recordings. Id. at 486 n.5. Viewing the sealing requirement as essentially a safeguard of the 
evidentiary integrity of the tapes, however, the majority in Falcone found that a 45-day delay in 
presenting the tapes to the judge would not by itself warrant suppression if the Government could 
prove that the tapes had not been altered. Id. at 483-84; see United States v. Fury, 554 F.2d 522, 
533 (2d Cir. 1977) (six-day delay caused by good faith attempt to comply with New York statute 
considered adequate explanation).

427. 545 F.2d 557 (7th Cir. 1975).
428. Id. at 564-65. In Lawson, 57 days elapsed from the expiration of the interception order to 

the presentation of the tapes for sealing. Id. at 564; see United States v. Cohen, 530 F.2d 43, 46 
(5th Cir.) (five-week delay in delivery of tapes to judge permitted upon parties’ stipulation of 
facts showing chain of custody and nonalteration of tapes), cert, denied, 429 U.S. 855 (1976); 
United States v. Sklaroff, 506 F.2d 837,840 (5th Cir.) (failure to have tapes sealed for two weeks 
excused because chain of custody unquestioned), cert, denied, 423 U.S. 874 (1975); United 
States v. Falcone, 505 F.2d 478, 483-84 (3d Cir. 1974) (45-day deviation from sealing require
ment did not affect lawfulness of interceptions absent showing of tampering), cert, denied, 420 
U.S. 955 (1975).
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Finally, title III requires the court to serve all persons named as 
targets in the application with notice of the application, the order, and 
any interceptions. If the court denies an application, those persons 
must receive notice within ninety days of the filing of the application. 
If, on the other hand, the court grants the application, it must serve 
notice within ninety days of the termination of the surveillance period, 
unless good cause is shown for postponement of service.429 The courts 
have interpreted the ninety-day requirement broadly and have 
exhibited a reluctance to suppress evidence absent a showing of 
prejudice or deliberate noncompliance.430 Unlike a violation of the 
sealing requirement,431 a violation of the notice requirement entails no 
independent sanction but, rather, must be redressed under the 
general remedy provision of title III.432

429. 18 U.S.C. §2518(8)(d) (1970).
430. See United States v. Fury, 554 F.2d 522, 529 (2d Cir. 1977) (appellant received notice 

nine months after wiretap ended but 15 months before suppression hearing; no prejudice alleged); 
United States v. Johnson, 539 F.2d 181, 194 (D.C. Cir. 1976) (individuals did not receive notice 
from court but had actual notice that their conversations had been intercepted, and failure to 
provide notice not deliberate; suppression not warranted), cert, denied, 97 S. Ct. 2953 (1977); 
United States v. lawson, 545 F.2d 557, 565 (7th Cir. 1975) (defendants received notice and 
inventory over two years after termination of wiretap, but three months before hearing on motion 
to suppress and made no allegation of prejudice; suppression not warranted). The Fifth Circuit 
has held that other technical violations of the inventory requirement do not warrant suppression. 
United States v. Lawson, 545 F.2d 557, 565 (7th Cir. 1975) (defendants received notice and 
inventory over two years after termination of wiretap, but three months before hearing on motion 
to suppress, and made no allegation of prejudice; suppression not warranted). The Fifth Circuit 
cert, denied, 97 S. Ct. 2185 (1977).

431. 18 U.S.C. § 2518(8)(a) (1970) (unsealed tapes inadmissible in criminal proceeding).
432. See id. § 2518(10)(a) (any aggrieved person may move to suppress evidence based on 

unlawful interception, insufficient authorization, or interception not in conformity with the 
authorization). Because no provision provides an automatic remedy for a failure to comply with 
the notice requirements, a defendant seeking to suppress evidence on the basis of a notice 
violation must sustain a higher burden of proof than one challenging failure to seal. See United 
States v. Gigante, 538 F.2d 502, 507 n.9 (2d Cir. 1976) (contrasting strict enforcement of sealing 
requirement with court’s failure to suppress evidence, absent showing of prejudice, when notice 
has been delayed).

433. 18 U.S.C. §2518(8)(d) (1970).
434. 429 U.S. 413 (1977).

Title III also provides that in the interest of justice the judge may, 
in his discretion, provide notice to persons not named in the court 
order whose conversations have been intercepted.433 To ensure that 
the issuing judge possesses enough information concerning the 
subjects of wiretap orders to make such a determination, the Supreme 
Court in United States v. Donovan434 held that the Government must 
provide the issuing judge with either a description of the general class 
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into which all parties to the intercepted conversations fall435 or a 
comprehensive list naming all individuals whose conversations have 
been overheard.436

435. Id. at 430-31. The Court adopted the standard announced in a Ninth Circuit case. Id.; 
see United States v. Chun, 503 F.2d 533, 540 (9th Cir. 1974) (because prosecution has greater 
access to and familiarity with intercepted communications, it has duty to group individuals 
whose conversations have been intercepted into general classes so that judge can decide 
whether more information is necessary).

436. 429 U.S. at 432. The Court rejected the Justice Department’s policy of furnishing to the 
issuing judge only the names of those who have any reasonable possibility of being indicted. Id. If 
the prosecution elects to supply a list of all identifiable persons rather than a description of the 
general classes into which they may be grouped, Donovan requires that the list be complete. Id.

437. An “aggrieved” person is one against whom the tap is directed, or who participated in the 
conversations electronically intercepted. Omnibus Crime Control and Safe Streets Act of 1968, 
18 U.S.C. §2510(11) (1970).

438. Id. § 2518(10(a). Suppression may be based on unlawful interception, inadequate 
judicial authorization, or interception not in conformity with the authorization. Id. One court has 
held that inaccuracies in the affidavit will not vitiate a wire-tap application unless the affidavit is 
“recklessly or intentionally untrue.” United States v. Anderson, 542 F.2d 428, 433 (7th Cir.
1976) (citing United States v. Charmichael, 489 F.2d 983, 988-89 (7th Cir. 1973) (en banc)).

439. See Aiderman v. United States, 394 U.S. 165, 176 (1969) (defendant has standing if
Government intercepted his conversation or intercepted those occurring on his premises); United 
States v. Abascal,___ F.2d____ ,____ , No. 75-1093, at 418 (9th Cir. Mar. 18,1977) (parties to
intercepted conversation granted standing); United States v. Fury, 554 F.2d 522, 525-26 (2d Cir.
1977) (defendant lacked standing because he was neither named in order nor party to 
conversation); United States v. Calhoun, 542 F.2d 1094, 1097-98 (9th Cir. 1976) (defendants 
lacked standing because not parties to conversation and surveillance did not occur on their 
premises),cert denied, 429 U.S. 1064 (1977);United States v. Hodge, 539 F.2d 898,904 (6th Cir. 
1976) (same), cert, denied. 429 U.S. 1091 (1977).

440. United States v. Hall, 543 F.2d 1229 (9th Cir. 1976) (en banc), cert, denied, 429 U.S. 1075 
(1977).

441. All wiretapping is illegal under California law. Id. at 1231; Cal. Penal Code §631 (West 
1967).

442. 543 F.2d at 1230-32.

Electronic Surveillance and the Suppression Remedy. Under
title III, persons “aggrieved”437 by unlawful electronic surveillance 
may move to suppress evidence derived from the interception.438 
Courts have granted individuals standing to challenge the legality of 
electronic surveillance if the individual is a party to the recorded 
conversation or named in the wiretap order, or if the interception 
occurred on his premises.439 The Ninth Circuit this term confronted a 
challenge to electronic surveillance by a defendant who never 
participated in the intercepted communications and who was not the 
subscriber of the tapped phone.440 State police officers, acting on 
wiretap information legally obtained under federal law but illegal 
under state law,441 stopped defendant and found heroin in her 
purse.442 Because the seizure was illegal under state law, the officers 
turned the evidence over to federal agents who ultimately secured an 
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indictment against the defendant.443 Without addressing the standing 
question, the Ninth Circuit affirmed the district court conviction on 
the ground that title III preempted state law, dismissing the argument 
that because the initial stop violated state law the resulting evidence 
should be suppressed in federal court as the fruit of an illegal 
search.444 The dissent countered that because title III permits use of 
wiretap information by officers only in the proper performance of their 
duties,445 it in effect incorporates by reference any state law governing 
the use of wiretap information.446 Hence, evidence resulting from the 
illegal search by state officers should be inadmissible in a federal 
prosecution.447 Moreover, the dissenters reasoned that the defendant, 
charged with a possessory crime, had automatic standing under Jones 
u. United States4™ to contest the illegal wiretap that led to the 
search.449

443. Id. at 1231-32.
444. Id. at 1234.
445. 18 U.S.C. §2517(1),(2) (1970).
446. 543 F.2d at 1239 (Koelsch, J., with Ely & Hufstedler, JJ., dissenting).
447. Id. at 1239.
448. 362 U.S. 257, 263-64 (1960) (defendant automatically has standing to challenge search if 

evidence seized forms basis of prosecution against him for possessory offense).
449. 543 F.2d at 1238 n.4.
450. 18 U.S.C. § 2518(10)(a) (1970); see, e.g., United States v. Fury, 554 F.2d 522,527 n.4 (2d 

Cir. 1977) (defendant barred from raising objection to electronic surveillance on appeal because 
not raised at pretrial suppression hearing); United States v. Plotkin, 550 F.2d 693, 695 (1st Cir. 
1977) (same), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977); United States v. Johnson, 539 
F.2d 181, 189-90 (D.C. Cir. 1976) (same), cert, denied, 429 U.S. 1061 (1977); c/. United States v. 
Daly, 535 F.2d 434, 440 (8th Cir. 1976) (appellate challenge barred because defendant failed to 
object below to sufficiency of indictment on ground that Government failed to obtain title HI 
disclosure order before interception presented to grand jury).

451. United States v. Plotkin, 550 F.2d 693, 697-98 (1st Cir. 1977) (FBI required to furnish 
defendant with transcripts of his recorded conversation so he could attempt to show that 
information derived from illegal wiretaps tainted affidavit supporting wiretap order), cert, denied, 
46 U.S.L.W. 3191 (U.S. Oct. 4, 1977).

452. See United States v. DiMuro, 540 F.2d 503, 511 & n.12 (1st Cir. 1976) (absent 
defendant’s showing of taint based on specific evidence, trial court did not improperly decline to 

A defendant must raise all objections to electronic surveillance in a 
motion to suppress prior to the proceeding in which the evidence is to 
be introduced, unless he has no opportunity to do so before trial or is 
unaware of grounds for the motion at that time.450 The Government 
must provide transcripts of recorded conversations to a defendant 
who seeks to show that evidence has been tainted by illegal 
surveillance,451 although a defendant’s mere allegation of illegal 
wiretapping will not necessarily lead to an evidentiary hearing.452

Title III provides broader safeguards than the fourth amendment 
because it affords a statutory remedy in circumstances in which the 
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exclusionary rule would be unavailable.453 In United States v. 
Giordano454 the Supreme Court ruled that courts need only suppress 
for violations of a central statutory provision—one that directly and 
substantially implements Congress’ intent to prevent surveillance 
abuse.455 The Court applied Giordano in a companion case, United 
States v. Chavez,456 holding that the proper identification of the 
official who actually authorized the wiretap did not constitute a 
central provision of the statutory scheme and that misidentification of 
the proper authorizing official would not result in suppression.457 The 
Giordano centrality standard creates two problems: it neither 
provides a framework for determining which provisions are central,458 
nor does it specify whether all violations, or just flagrant violations, of 
central provisions warrant suppression. Some circuits have responded 
to Giordano and Chavez by construing several provisions of title III as 
central.459 Other circuits have shifted their focus from the significance 

hold evidentiary hearing), cert, denied, 429 U.S. 1038 (1977). This term the Eighth Circuit 
remanded a case to the district court for an evidentiary hearing to determine whether the 
Government had sufficiently minimized its interception of defendants’ calls, even though after it 
had offered the defendants access to all the tapes they were able to make only general pretrial 
allegations of failure to minimize. United States v. Loring, 539 F.2d 1174, 1179-81 (8th Cir. 
1976) (defendants’ burden of reviewing 1800 tapes almost unbearable in contrast to the Gov
ernment’s burden in demonstrating minimization).

453. United States v. Giordano, 416 U.S. 505, 524-27 (1974).
454. 416 U.S. 505 (1974).
455. Id. at 527-28. In Giordano the Court viewed proper authorization of a wiretap application 

as a central provision in title III and held that when a wiretap application is not authorized by the 
Attorney General or his designate, the evidence seized must be suppressed. Id.

456. 416 U.S. 562 (1974).
457. Id. at 575-78 (wiretap application misidentified Assistant Attorney General as 

authorizing official when Attorney General in fact authorized application).
458. See United States v. Giordano, 416 U.S. 505, 527 (1974) (suppression required when 

Government fails to satisfy statutory requirements that “directly and substantially implement” 
congressional intent); cf. United States v. Donovan, 429 U.S. 413, 445 (1977) (Marshall, J., with 
Brennan, J., dissenting in part) (arguing that title III does not authorize courts to distinguish 
central, substantive provisions from insubstantial provisions); United States v. Chavez, 416 U.S. 
562, 597-98 (1974) (Douglas, J., with Brennan, Stewart & Marshall, JJ., dissenting in relevant 
part) (unlikely that Congress considered any provisions in title III unnecessary to protection of 
individual privacy interest. See generally Pulaski, Authorizing Wiretap Applications Under Title 
III: Another Dissent to Giordano and Chavez, 123 U. Pa. L. Rev. 750, 789 (1975) (no legislative 
history supports view that courts were to distinguish between central and noncentral provisions of 
title III).

459. See United States v. Scully, 546 F.2d 255, 262 (9th Cir. 1976) (minimization requirement 
central), cert, denied, 97 S. Ct. 1654 (1977); United States v. Gigante, 538 F.2d 502, 504-07 (2d 
Cir. 1976) (sealing requirement central).
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of the provision violated to the magnitude of the violation.460

460. See United States v. Scully, 546 F.2d 255, 262-63 (9th Cir. 1976) (dictum) (even if 
Government failed to minimize handful of calls, no suppression because Government showed 
overall compliance with minimization requirement), cert, denied, 97 S. Ct. 1654 (1977); United 
States v. Gigante, 538 F.2d 502, 504-07 (2d Cir. 1976) (sealing requirement central; 8- to 12- 
month delays without adequate explanation warranted suppression); United States v. Civella, 533 
F.2d 1395, 1400 (8th Cir. 1976) (substantial rather than literal compliance with title III usually 
sufficient, particularly when Government acts in good faith and defendant not prejudiced), 
vacated and remanded on other grounds, 430 U.S. 905 (1977); United States v. Vento, 533 F.2d 
838, 860-61 (3d Cir. 1976) (despite absence of minimization language in wiretap order, no 
suppression because agents fully complied with minimization requirement); United States v. 
Cohen, 530 F.2d 43,46 (5th Cir.) (Government failed to return tapes to court promptly for sealing, 
but no suppression because no evidence of tampering), cert, denied, 429 U.S. 855 (1976). The 
Ninth Circuit has suggested that in making a suppression determination, courts should consider 
whether the Government deliberately violated a provision to gain a tactical advantage. See United 
States v. Chun, 503 F.2d 533, 541-42 (9th Cir. 1974) (one factor in determining whether to 
suppress is whether prosecution deliberately ignored statutory requirement).

461. 429 U.S. 413 (1977).
462. Id. at 436-40 (Government did not name all known individuals whose conversations were 

likely to be overheard in the wiretap application and failed to provide issuing judge with names of 
all identifiable persons overheard).

463. Id. at 436; see United States v. Chavez, 416 U.S. 562, 575-78 (1974) (wiretap application 
misidentified Assistant Attorney General as authorizing official when Attorney General in fact 
authorized application).

464. 429 U.S. at 436-37.
465. Id. The dissenters observed that whether the warrant would issue if the missing names had 

been added to the application is irrelevant in considering the role of the naming requirement in the 
statutory scheme. Id. at 449 (Marshall, J., with Brennan, J., dissenting in part). The dissent also 
maintained that the notice provision is necessary to make meaningful title Ill’s civil sanctions, and 
therefore is central to the statutory scheme. Id. at 450; see 18 U.S.C. §2520 (1970) (civil cause of 
action available for anyone whose communications intercepted in violation of title III; recovery 
includes the higher of actual or liquidated damages, punitive damages, attorney’s fees and costs). 
Because the naming provision requires the Government to list all prior wiretap applications for 
each person named, full compliance affords the judge access to information needed to identify 
governmental attempts to evade restrictive rulings of another judge. Id. See also Circuits Note: 
1975-1976 Term at 249 n.250 and accompanying text (naming requirement facilitates judicial 
determination that surveillance is appropriate).

Following neither of these approaches taken by the circuits, the 
Supreme Court in United States v. Donovan461 held that the 
Government’s unintentional violation of the naming and postintercep
tion notice requirements did not mandate suppression of the wiretap 
evidence.462 Likening the naming violation to the misidentification of 
the authorizing official in Chavez,463 the Court concluded that the 
former provision does not play a substantial role in preventing wiretap 
abuse.464 It further observed that because the key provisions of the 
statutory preconditions to judicial authorization were satisfied, the 
authorizing judge’s ignorance of the names of all individuals who 
might have been overheard would not have altered his decision to 
permit the wiretap.465 Finally, the Court held that the Government’s 
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failure to inform the judge of all individuals whose conversations had 
been overheard did not mandate suppression because discretionary 
postinterception notice to individuals not named in the wiretap order 
is not a central provision under Giordano.466 After Donovan, which 
indicates that the Supreme Court wall not readily construe many of 
title El’s provisions as central,467 courts may focus on whether the 
Government’s violations were intentional or inadvertent468 and on the 
magnitude of those violations.469 Four circuits have already consid
ered whether the defendant has suffered any prejudice from violations 
of the naming or notice requirements before deciding whether to 
suppress evidence.470

466. 429 U.S. at 438-39; see 18 U.S.C. § 2518(8)(d) (1970) (judge has discretion to provide 
notice to parties whose conversations overheard but who are not named in order).

467. Of the provisions of title III at issue in Donovan, the Court found central only the judicial 
authorization requirement, which is also a basic fourth amendment requirement. 429 U.S. at 435- 
39.

468. See id. at 436 n.23, 439 n.26 (Government’s failure to identify respondents in wiretap 
application and inventory order unintentional). The majority intimated that suppression may be 
warranted if the defendant demonstrates purposeful noncompliance. Id. at 436. See United States 
v. Landmesser, 553 F.2d 17, 21-22 (6th Cir. 1977) (delay in serving notice does not mandate 
suppression because defendant showed neither prejudice nor governmental bad faith) cert, 
denied, 46 U.S.L.W. 3195 (U.S. Oct. 4, 1977); United States v. DiGirlomo, 550 F.2d 404, 406-07 
(8th Cir. 1977) (lower court suppression order vacated to allow hearing on governmental bad faith 
and defendants' prejudice); United States v. de la Fuente, 548 F.2d 528, 538 (5th Cir. 1977) 
(violation of naming requirement does not mandate suppression because defendant showed no 
prejudice and failed to allege governmental bad faith). But cf. United States v. Giordano, 416 U.S. 
505, 529 n.18 (1974) (dictum) (although criminal liability under title III imposed only if willful 
violation, conduct resulting in suppression of evidence does not have to be as flagrant as that 
under which criminal violation would be found).

469. Compare United States v. Gigante, 538 F.2d 502, 507 (2d Cir. 1976) (sealingrequirement 
central; unexplained 8- to 12-month sealing delay mandates suppression) with United States v. 
Fury, 554 F.2d 522, 533 (2d Cir. 1977) (six-day sealing delay to comply with New York statute 
considered reasonable).

470. See United States v. Abramson, 553 F.2d 1164, 1172 & n.15 (8th Cir.) (Government 
violated naming requirement; no suppression because no showing of prejudice), cert, denied, 97 
S. Ct. 2979 (1977); United States v. Landmesser. 553 F.2d 17, 21-22 (6th Cir. 1977) (defendant 
did not receive notice until 75 days before trial; no suppression because defendant showed no 
prejudice), cert, denied, 46 U.S.L.W. 3195 (U.S. Oct. 4,1977); United States v.Variano, 550 F.2d 
1330, 1336 (2d Cir. 1977) (even if Government violated naming requirement, no suppression 
because defendant showed no prejudice),petition for cert, filed, 46 U.S.L.W. 3139 (U.S. Aug. 26, 
1977) (No. 77-315); United States v. Costanza, 549 F.2d 1126, 1134 (8th Cir. 1977) (even if 
Government violated naming requirement, no suppression because defendants served with notice 
within time specified by district court and no prejudice shown); United States v. de la Fuente, 
548 F.2d 528, 538 (Sth Cir. 1977) (Government violated naming requirement; no suppression 
because no prejudice shown); cf. United States v. Fury, 554 F.2d 522, 529 (2d Cir. 1977) 
(reasoning in Donovan implies that failure to give mandatory notice to those named in order does 
not warrant suppression without showing of defendants’ prejudice).

Defendants have the burden of showing prejudice. See United States v. Fury, 554 F.2d 522, 
529 (2d Cir. 1977) (burden on defendant to show prejudice from governmental requests to delay 
notice for nine months). This burden will vary according to the provision violated. See United 
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In Fleming v. United States411 the Fifth Circuit did not suppress the 
use in a civil tax proceeding of evidence that had been gathered from 
legal electronic surveillance conducted during a criminal investigation 
and that was part of the public record of a prior criminal trial.471 472 The 
court noted that the primary purpose of the suppression provision is 
to afford a remedy for the illegal seizure of evidence, not for the 
possibly illegal disclosure of evidence that was legally obtained.473

States v. Gigante, 538 F.2d 502, 507 n.9 (2d Cir. 1976) (dictum) (defendant’s burden to show 
prejudice from failure to receive notice different from burden of showing tampering with tapes). 
In one case, the Eighth Circuit vacated a district court suppression order in light of Donovan and 
held that defendants were entitled to a hearing on the issues of governmental bad faith and 
prejudice. United States v. DiGirlomo, 550 F.2d 404, 406-07 (8th Cir. 1977).

471. 547 F.2d 872 (5th Cir. 1977) (per curiam).
472. Id. at 875. The court did not resolve whether the suppression of evidence under section 

2515 of title III applies to disclosure among government agencies. Id. at 873. It found two possible 
justifications for suppressing evidence under the facts of this case: suppression could prevent the 
Government from using electronic surveillance in a criminal investigation as a pretext for 
acquiring data for civil tax proceedings, and could provide additional protection for the privacy 
interest of the individual. Id. at 874. The court dismissed these arguments because the defendant 
had already been convicted in the prior trial and because evidence from the prior trial was in the 
public record; hence, his privacy interests had already been sacrificed. Id. at 874 & n.l.

473. Id. at 874.
474. United States v. Villano, 529 F.2d 1046, 1059 (10th Cir.), cert, denied, 426 U.S. 953 

(1976); United States v. Houltin, 525 F.2d 943, 947-50 (5th Cir. 1976); see United States v. Ryan, 
548 F.2d 782, 788 (9th Cir. 1976) (taint of illegal wiretap attenuated because informant supplied 
independent source of information), cert, denied, 97 S. Ct. 1644 (1977); United States v. Crouch, 
528 F.2d 625, 629-30 (7th Cir. 1976) (taint of illegal wiretap attenuated because eyewitness’ 
statements to agent who had no knowledge of wiretap showed independent source of evidence); 
United States v. Brown, 525 F.2d 1256, 1257 (5th Cir.) (per curiam) (testimony that private 
investigator received no information from wiretaps in compiling report upon which indictment 
based showed independent source), cert, denied, 429 U.S. 884 (1977). Although the Government 
has the burden of showing attenuation, the defendant initially must come forward with specific 
evidence demonstrating the taint. United States v. Sapere, 531 F.2d63,66 (2d Cir. 1976); United 
States v. Crouch, 528 F.2d at 629.

Moreover, the Government may establish that the unlawful interceptions occurred outside the 
jurisdiction of the United States. See United States v. Cotroni, 527 F.2d 708, 711 (2d Cir. 1975) 
(Canadian officials’ interception in Canada of communications originating or terminating in 
United States not governed by American law; point of interception, not route followed by 
communication, determines application of title III), cert, denied, 426 U.S. 906 (1976); United 
States v. Toscanino, 500 F.2d 267, 279-81 (2d Cir. 1974) (title III does not have extraterritorial 
application).

If a defendant proves the existence of illegal electronic surveillance, 
the Government may avoid suppression by demonstrating that the 
causal connection between the illegal wiretap and the evidence 
presented at trial is too attenuated to justify suppression.474

Rights of Witnesses to Protest Illegal Electronic Surveillance.
Title III prohibits the use of wire or oral communications or evidence 
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derived therefrom in any trial, hearing, or other proceeding if the 
Government has acquired the contested material in violation of title 
III.475 476 In Gelbard v. United States416 the Supreme Court upheld the use 
of title III violations as a defense to contempt charges brought against 
grand jury witnesses who had refused to answer questions allegedly 
based upon lawful surveillance.477 The question whether a court must 
grant a plenary hearing to test the legality of surveillance upon a 
mere allegation that questions result from illegal surveillance is still 
unsettled.478 In general, courts have balanced the need for 
expeditious grand jury proceedings, the Government’s need for 
secrecy, and the witness’ rights under the federal wiretap statute.479 
Several circuits, on the other hand, have held that a facially sufficient 
wiretap order precludes a suppression hearing.480 Diverging from this 
approach, the First Circuit has been more responsive to witnesses by 
granting suppression hearings and access to authorization documents

475. Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. §2515 (1970).
476. 408 U.S. 41 (1972).
477. Id. at 47; see Organized Crime Control Act of 1970, § 301(a), 28 U.S.C. § 1826(a) (1970) 

(grand jury witness refusing to testify may be charged with contempt). The Gelbard Court noted 
that title Ill’s failure to provide for suppression motions in grand jury proceedings does not bar 
grand jury witnesses from invoking the statute. 408 U.S. at 59-60. Compare 18 U.S.C. §2515 
(1970) (prohibiting introduction of illegally intercepted communications in variety of proceedings, 
expressly including grand juries) with id. §2518(10)(a) (providing for motions to suppress in a 
variety of proceedings, but not explicitly mentioning grand juries).

In grand jury proceedings, only witnesses have standing to assert a Gelbard defense. Gelbard v. 
United States, 408 U.S. 41, 54 (1972); United States v. Privitera, 549 F.2d 1317, 1318-19 (9th 
Cir.) (per curiam), cert, denied, 97 S. Ct. 2634 (1977).

478. See Gelbard v. United States, 408 U.S. 41, 61 n.22 (1972). The Gelbard Court assumed 
that illegal surveillance had occurred and that the testimony sought by the Government was 
derived from such surveillance. Id. at 47; see Whitnack v. United States, 544 F.2d 1245,1246-47 
(9th Cir. 1976) (mere assertion of illegal wiretap not sufficient to resist grand jury’s demand for 
fingerprints and handwriting samples absent showing of causal connection between wiretap and 
evidence sought). The Court in Gelbard did not consider a witness’ right to refuse to testify if the 
interception were made pursuant to a court order. 408 U.S. at 61 n.22.

479. Melickian v. United States, 547 F.2d 416, 420 (8th Cir. 1977); In re Lochiatto, 497 F.2d 
803, 807 (1st Cir. 1974).

480. In re Gordon, 534 F.2d 197, 199 (9th Cir. 1976); In re Millow, 529 F.2d 770, 773 (2d Cir. 
1976); see United States v. Worobyzt, 522 F.2d 196,198 (5th Cir. 1975) (in camera determination 
of wiretap order’s facial validity precludes need for suppression hearing), cert, denied, 425 U.S. 
911 (1976);/nrePersico, 491 F.2d 1156,1160 (2d Cir.) (defendant’s rights adequately protected 
by in camera inspection), cert, denied, 419 U.S. 924 (1974); cf. Gelbard v. United States, 408 U.S. 
41, 70 (1972) (White, J., concurring) (existence of facially sufficient wiretap order may preclude 
suppression hearing); Langella v. Comm’r of Corrections, 545 F.2d 818, 821 (2d Cir. 1976) (no 
suppression hearing when prosecutor assured court of existence of valid wiretap order), cert, 
denied, 97 S. Ct. 1679 (1977).
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unless the Government asserts a need for secrecy.481 This term the 
Eighth Circuit in Melickian v. United States482 not only adopted the 
First Circuit’s approach483 but expanded it by requiring the Gov
ernment to make a minimum showing of the need for secrecy 
before the court will deny a witness the opportunity to inspect the 
documents.484

481. In re Lochiatto, 497 U.S. 803, 807-08 (1st Cir. 1974) (district court order holding 
appellants in contempt for refusal to answer grant jury questions reversed and remanded). Unless 
the Government objects, the appellant is granted access to these limited materials: the authorized 
application of the Attorney General or his designate, the court order and its supporting affidavits, 
and an affidavit specifying the duration of the surveillance. Id. at 808. The court will not allow the 
witness to contest the veracity of the affidavits or the adequacy of federal agents’ efforts to 
minimize the intrusion caused by the interception. Id. If the Government objects to disclosure of 
some or all of the materials, the district court judge will then review the materials in camera to 
determine whether the objectionable information can be excised. Id. If the secret information is 
too extensive, the court will then conduct an in camera review to determine the court order’s 
constitutin'.al and statutory validity and government compliance with the court-ordered time 
limits. Id.

482. 547 F.2d 416 (8th Cir. 1977).
483. Id. at 420.
484. Id. Conclusory allegations of the need for secrecy will not suffice. Id.
485. Organized Crime Control Act of 1970, § 702(a), 18 U.S.C. § 3504(a)(1) (1970) (opponent 

of claim that evidence is inadmissible because it is product of unlawful act shall affirm or deny 
occurrence of alleged unlawful act); see United States v. Tucker, 526 F.2d 279, 282 (5th Cir.) 
(mere assertion of illegality sufficient to trigger response, but allegation must include more than 
just possibility of surveillance), cert, denied, 425 U.S. 958 (1976); United States v. Vielguth, 502 
F.2d 1257,1258-61 (9th Cir. 1974) (per curiam) (mere assertion ofillegal wiretap of conversations 
in which witness took part triggers duty to respond); In re Evans, 452 F.2d 1239, 1247 (D.C. Cir. 
1971) (mere assertions trigger response), cert, denied, 408 U.S. 930 (1972); cf. In re Quinn, 525 
F.2d 222, 224-26 (1st Cir. 1975) (Government’s denial of illegality must be made by someone in 
position to know whether illegality occurred).

486. In re Millow, 529 F.2d 770, 774 (2d Cir. 1976). A Gelbard defense must be raised in a 
timely fashion. See United States v. Yanagita, 552 F.2d 940, 943-45 (2d Cir. 1977) (motion made 
moments before trial untimely because witness failed to utilize prior opportunities). In ruling on 
the timeliness of a motion, the court will consider the type of proceeding, the stage of the 
proceeding, the opportunity to raise the issue at an earlier time, the scope of the intended 
examination of the witness, the period of time between the subpoena to testify and the claim of 
illegality, and the extent of any disruption of the proceedings. Id. at 943.

487. See In re Quinn, 525 F.2d 222,226 (1st Cir. 1975) (government’s duty to respond includes 
canvassing all agencies involved in investigation; failure to do so violates 18 U.S.C. § 3504(a)(1) 
(1970)); United States v. Alter, 482 F.2d 1016, 1027 (9th Cir. 1973) (conclusory response 
unsupported by additional facts insufficient); Beverly v. United States, 468 F.2d 732, 744-45 (5th 
Cir. 1972) (conclusory response sufficient).

If a witness claims that information underlying the Government’s 
questioning is based on illegal electronic surveillance, the Govern
ment must respond485 unless the claim is frivolous.486 Although earlier 
decisions rested solely on the sufficiency of the Government’s 
answer,487 more recent cases have tailored the required response to 
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the strength and specificity of the witness’ allegation.488

488. See United States v. Yanagita, 552 F.2d 940,944 (2d Cir. 197") (witness’claims of illegal 
wiretapping untimely and in bad faith; principal investigative agency’s denial of existence of 
wiretap and prosecutor’s oath of no personal knowledge sufficient to compel trial witness to 
testify); United States v. Buck. 548 F.2d 871, 875 (9th Cir. 1977) (without specific evidence of 
taint by illegal wiretap, comprehensive governmental denial not required). See generally Circuits 
Note: 1975-1976 Term at 260 n.321 (recent cases permit Government to make general denial of 
defendant merely alleges illegal wiretap).

489. 388 U.S. 218 (1967).
490. 388 U.S. 263 (1967).
491. Gilbert v. California, 388 U.S. 263,272 (1967); United States v. Wade, 388 U.S. 218,236- 

37 (1967).
492. United States v. Wade, 388 U.S. 218, 237 (1967); see United States v. Thomas. 543 F.2d 

1226, 1228 (8th Cir. 1976) (per curiam) (defendant, in state custody, voluntarily and intelligently 
waived right to counsel for both federal and state charges by signing written waiver form stating 
that he would be viewed by “witnesses to crimes in which he is a suspect”), cert, denied, 429 U.S. 
1051 (1977).

Critical stages are those pretrial confrontations at which counsel’s presence is necessary' to 
preserve the defendant's basic right to a fair trial. United States v. Wade, 388 U.S. at 227.

493. Gilbert v. California, 388 U.S. 263, 272-73 (1967); see United States v. Wade, 388 U.S. 
218, 241 (1967) (evidence must be excluded if acquired through exploitation of illegality) (citing 
Wong Sun v. United States, 371 U.S. 471, 488 (1963)).

494. United States v. Wade, 388 U.S. 218, 241 (1967);see Hayes v. Cowan, 535 F.2d 351.352 
(6th Cir. 1976) (per curiam) (in-court identification valid although lineup tainted by absence of 
counsel; rape victim had contact with defendant earlier on day of crime, recognized him 
immediately during crime, and described him in detail to police before making lineup 
identification).

495. Kirby v. Illinois, 406 U.S. 682, 689-90 (1972) (adversary criminal proceedings may 
commence by way of formal charge, preliminary hearing, indictment, information, or 
arraignment).

496. Id. at 689; Coleman v. Alabama, 399 U.S. 1, 3-4 (1970) (preindictment lineup does not 
require presence of counsel; admission of evidence governed by standards of due process).

IDENTIFICATIONS

Right to Counsel. In United States v. Wade489 and Gilbert v.
California490 the Supreme Court held that the sixth amendment 
entitles an accused to the assistance of counsel491 at a postindictment 
lineup because it is a critical stage in a criminal prosecution. Absent a 
voluntary and intelligent waiver of that right,492 identifications made 
at a postindictment lineup held in the absence of the defendant’s 
attorney are inadmissible per se.493 Moreover, the Government must 
prove clearly and convincingly that subsequent in-court identifica
tions were derived from a source independent of the tainted lineup.494 
The Court has refused to recognize a sixth amendment right to 
counsel in confrontations held before the formal initiation of 
adversary judicial proceedings.495 A criminal suspect must rely on 
principles of due process for protection against unnecessary 
suggestion in preindictment identification procedures.496 The due 
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process standard also controls admissibility of identifications made in 
postindictment proceedings that are not critical stages of the 
prosecution.497 498

497. See United States v. Ash, 413 U.S. 300, 317, 320-21 (1973) (no right to counsel at 
postindictment pretrial photo identification because not a trial-like adversary situation and no 
impairment of defendant’s ability to effectively cross-examine at trial; review remains available 
under due process standards); Gilbert v. California, 388 U.S. 263, 267 (1967) (no right to counsel 
when handwriting exemplars taken because not a critical stage); United States v. Higginbotham, 
539 F.2d 17, 21-23 (D.C. Cir. 1976) (no right to counsel at photographic identification; although 
officer lost photos, defendant able to cross-examine witnesses at trial about procedures used; 
court applied due process standards to determine whether photographs admissible); cf. United 
States v. Smith, 551 F.2d 348,353 (D.C. Cir. 1976) (counsel’s failure to move to suppress in-court 
identification possibly based on suggestive pretrial photo identification not denial of effective 
assistance of counsel when deliberate and informed decision).

498. 388 U.S. 293 (1967).
499. Id. at 301-02 (due process violated if identification procedure unnecessarily suggestive 

under totality of circumstances; showup in hospital room of sole eyewitness to murder 
constitutional because witness was only person able to exonerate defendant and was in immediate 
danger of death); see Foster v. California, 394 U.S. 440, 443 (1969) (under Stovall test, due 
process violated when series of suggestive confrontations, including showup, seriously under
mined witness’ reliability and made resulting identification virtually inevitable); Bell v. Arn, 536 
F.2d 123, 125 (6th Cir. 1976) (victim’s deathbed identification of attacker through photo array 
permissible under circumstances).

500. 409 U.S. 188 (1972).
501. Id. at 198-99. Biggers involved a rape conviction resting in part on the victim’s showup 

identification of defendant seven months after the crime. Id. at 194-95. Despite the suggestive 
procedure and the lapse of time between the crime and the identification, the Court found the 
evidence reliable because the victim had an opportunity to observe the rapist indoors and in bright 
moonlight during the crime and she described the defendant shortly after the crime with certainty 
and accuracy. Id. at 200-01.

An earlier case had signaled the beginning of the Court’s shift away from Stovall's focus on the 
suggestive nature of the identification procedure. Simmons v. United States, 390 U.S. 377 (1968). 
In Simmons the Court hinted that an inquiry into the admissibility of identification evidence 
properly centers on the reliability of that evidence. See id. at 384-86 (in-court eyewitness 
identification violates due proces only if underlying pretrial confrontation so impermissibly 
suggestive as to give rise to very substantial likelihood of irreparable misidentification).

Due Process. In Stovall v. Denno998 the Supreme Court ruled
that a court should reverse a conviction because inadmissible 
identification testimony was used at the trial only if the particular 
identification procedure involved was unnecessarily suggestive and 
conducive to mistake.499 Five years later the Court in Neil v. Biggers500 
took a less stringent view, indicating that the primary factor in the due 
process inquiry is the reliability of the identification and concluding 
that only a very substantial likelihood of irreparable misidentification 
warrants exclusion of an impermissibly suggestive pretrial confronta
tion.501 Because the Biggers identification occurred before the Court’s 
Stovall decision, the Court in Biggers did not discuss whether post
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Stovall identifications should be evaluated by the stricter due process 
test established in Stovall.502

502. Manson v. Brathwaite, 97 S. Ct. 2243, 2249 (1977); see Neil v. Biggers, 409 U.S. 188,199 
(1972) (per se rule would be inapplicable if adopted, because confrontation and trial at issue 
occurred before Stovall gave notice that suggestiveness might bar use of identification evidence).

The question whether to apply the Stovall or the Biggers test produced conflicting results among 
the circuits. Webb v. Havener, 549 F.2d 1081,1084-85,1085 n.2 (6th Cir.) (contrastingper se and 
totality of circumstances approaches adopted by various circuits), cert, denied, 46 U.S.L.W. 3191 
(U.S. Oct. 4, 1977). Compare Brathwaite v. Manson, 527 F.2d 363, 371 (2d Cir. 1975) (limiting 
Biggers to pre-Stovall cases and applying Stovall to formulate stringent rule excluding all evidence 
obtained by impermissibly suggestive and unnecessary means), rev'd, 97 S. Ct. 2243 (1977) with 
Kirby v. Sturges, 510 F.2d 397, 402, 404, 407 (7th Cir.) (identifications should be assessed by 
using totality of circumstances test based upon Biggers reliability factors), cert, denied, 421 U.S. 
1016 (1975).

503. 97 S. Ct. 2243 (1977).
504. Id. at 2253.
505. Id. at 2252-53. In dissent, Justice Marshall, joined by Justice Brennan, argued that 

mandating the exclusion of evidence derived from an unnecessarily suggestive identification 
procedure was necessary as a matter of law to protect the due process rights of criminal 
defendants, to deter illegal police conduct, and to protect the integrity of the jury’s truth-seeking 
function. Id. at 2259-60. A few commentators previously had advanced this conclusion. See 
Grano, Kirby, Biggers, and Ash: Do Any Constitutional Safeguards Remain Against the Danger of 
Convicting the Innocent, 12 Mich. L. Rev. 717, 782, 794 (1974) (unnecessary unreliability of 
identification justifies adopting per se exclusionary rule); Pulaski, Neil v. Biggers: The Supreme 
Court Dismantles the Wade Trilogy 's Due Process Protection, 26 Stan. L. Rev. 1097,1114 (1974) 
(adopting per se exclusionary rule would encourage police to use least suggestive procedure 
possible and to develop standardized rules for identification procedures).

506. 97 S. Ct. at 2253; see Neil v. Biggers, 409 U.S. 188, 199-200 (1972).

This Term in Manson v. Brathwaite503 the Supreme Court 
considered the question left unresolved in Biggers. Viewing reliability 
as the most significant factor in determining the admissibility of 
identification evidence,504 the Court in Manson extended the Biggers 
analysis to post-Stovall identifications and held that identification 
evidence derived from an unnecessarily suggestive source need not be 
excluded if the totality of the circumstances indicates its reliability.505 
To determine the reliability of the identification, the Manson Court 
employed the five factors enunciated in Biggers: the witness’ 
opportunity to view the criminal at the time of the offense, his degree 
of attention during the crime, the accuracy of his prior descriptions of 
the criminal, the level of certainty he exhibited at the confrontation, 
and the length of time between the crime and the confrontation.506 
The Court concluded that courts should determine the admissibility 
of identification testimony by balancing the identification’s reliability, 
based upon the five Biggers factors, against the corrupting effect of 
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the suggestive procedures.507 In so holding, the Court rejected the 
Second Circuit’s per se exclusionary rule for evidence based upon 
unnecessarily suggestive identification procedures508 because the 
deterrent value of the per se approach is insufficient to replace 
society’s interest in providing the factfinders with all relevant and 
reliable evidence.509 Considering the totality of the circumstances in 
Manson, the majority concluded that the witness’ ability to make an 
accurate identification outweighed the suggestiveness of the single
photograph display.510 Thus, admission of the identification did not 
transgress the fourteenth amendment due process standard of 
fundamental fairness.511

507. 97 S. Ct. at 2253. After Manson, Stouall apparently remains relevant only to the extent 
that a defendant must prove that the identification procedure used was unnecessary and 
impermissibly suggestive before the court will consider the reliability of the identification under 
the Biggers analysis. If the accused cannot make such a showing, he fails at the threshold and may 
not argue that the identification was unreliable. Courts determine suggestivity by considering the 
totality of the circumstances presented in each case. See id. at 2250-54; United States v. Medina, 
552 F.2d 181, 189 (7th Cir. 1977); Caver v. Alabama, 537 F.2d 1333, 1335 (5th Cir. 1976), cert 
denied, 430 U.S. 910 (1977).

508. 97 S. Ct. at 2253, reu’g Brathwaite v. Manson, 527 F.2d 363, 371 (2d Cir. 1975).
509. Id. at 2251-52. The Court premised its decision on three considerations: a per se rule 

would go too far by keeping reliable and relevant evidence from the jury without considering 
mitigating circumstances; although a per se rule would have a significant deterrent effect, the 
totality of the circumstances approach also deters police misconduct; and the rigidity of the per se 
rule sometimes permits the guilty to escape punishment and might make erroneous evidentiary 
rulings more likely than would the totality approach. Id

510. Id. at 2253-54. In Manson an undercover state officer, purchasing heroin through a 
partially opened door, observed the seller from within two feet for several minutes, id. at 2245-46, 
2253. Immediately thereafter he described the vendor in detail to a colleague, who obtained a 
picture of the defendant and left it in the buyer’s office. Id. at 2246. Two days later the buyer 
examined the photograph and made a positive identification. Id. The defendant’s conviction 
rested on an in-court identification and on testimony concerning the photo identification. Id. at 
2243, 2246-47. The Supreme Court noted that the identification procedure employed was 
suggestive because only one photograph was used and unnecessary because no exigent 
circumstances required the use of a photographic identification. Id. at 2254; see Neil v. Biggers, 
409 U.S. 188, 198 (1972) (displaying single photograph of suspect to witness generally regarded 
as highly suggestive although not a per se violation of due process); United States v. Ochoa, 543 
F.2d 564, 567 (5th Cir. 1976) (per curiam) (police officer’s identification of accused from driver’s 
license photo suggestive but not unconstitutional if no substantial likelihood of misidentification); 
Bloodworth v. Hopper, 539 F.2d 1382, 1383 (5th Cir. 1976) (per curiam) (eyewitness’ 
identification of single photograph of defendant impermissibly suggestive but reliable); 
Mysholowsky v. New York, 535 F.2d 194, 197 (2d Cir. 1976) (same). The Court then considered 
each Biggers factor in turn: the witness, a police officer, observed the defendant for two or three 
minutes in natural light; was highly attentive; gave an accurate, reasonably detailed description 
within minutes of the sale; and was absolutely certain of his identification. Furthermore, only two 
days elapsed between the crime and the identification. 97 S. Ct. at 2253. The Court decided that 
the suggestiveness of the photo display did not impair the accuracy of the identification, especially 
because the witness was not pressured into making the identification—he examined the picture 
alone and at his leisure. Id. at 2254.

511. Id. at 2252, 2254.
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Several circuits this term anticipated the Supreme Court’s 
approach in Manson and applied the totality of the circumstances test 
to various identification procedures.512 For example, the Fifth Circuit 
in Bloodworth v. Hopper513 used a two-step inquiry’ when applying the 
Biggers standard.514 The court initially determined that the identifica
tion procedure—showing the witness a single photograph of the 
accused—was impermissibly suggestive.515 The court then concluded 
that despite its suggestiveness, the identification was reliable because 

512. See, e.g., United States v. Smith, 546 F.2d 1275,1279-82 (5th Cir. 1977) (under totality of 
circumstances, photo identification sufficiently reliable to be admissible, even if procedure was 
impermissibly suggestive); United States v. Sanders, 547 F.2d 1037,1041 (8th Cir. 1976) (under 
totality of circumstances, showup procedure not so manifestly unjust as to make in-court 
identification plain error), cert, denied, 97 S. Ct. 2679 (1977); United States v. Lewis, 547 F.2d 
1030, 1034-35 (8th Cir. 1976) (somewhat suggestive lineup admissible because not unreliable 
under totality of circumstances), cert denied, 429 U.S. 1111 (1977). But see United States v. 
Taylor, 530 F.2d 639, 641 (5th Cir.) (validity of preindictment lineup turns on whether 
circumstances were unnecessarily suggestive or conducive to irreparable misidentification), cert, 
denied, 429 U.S. 845 (1976).

The practice of showing suspects singly to a witness for identification has been widely 
condemned as overly suggestive. Stovall v. Denno, 388 U.S. 293, 302-03 (1967). Admitting 
evidence of a showup without more, however, does not automatically violate the due process 
standard. Neil v. Biggers, 409 U.S. 188, 198 (1972). In fact, showups, especially those conducted 
immediately following commission of a crime, often are considered an accurate means of 
identification. E.g., United States v. Coades, 549 F.2d 1303, 1305 (9th Cir. 1977) (per curiam) 
(showup at bank shortly after robbery allowed witnesses to make identification while image of 
robbers still fresh in their minds; no due process violation); United States v. Sanders, 547 F.2d 
1037, 1040-41 (8th Cir. 1976) (showup identification within two hours of truck robbery by police 
officers who had observed defendant at scene of crime did not violate due process; as trained 
observers, officers unlikely to be influenced by suggestive circumstances), cert, denied, 97 S. Ct. 
2679 (1977); United States v. Purry, 545 F.2d 217,220-21 (D.C. Cir. 1976) (on-the-scene showup 
not judged by formal lineup standards; eyewitness identification of bank robber within 30 minutes 
of crime reliable and comports with due process); Norris v. Slayton, 540 F.2d 1241,1242 n.2,1243 
(4th Cir. 1976) (rape victim’s showup identification of assailant within 30 minutes of crime did not 
offend due process; victim’s failure to identify defendant at preliminary hearing fully developed on 
cross-examination); United States v. Johnson, 540 F.2d 954, 960 (8th Cir. 1976) (suggestive 
showup identification of post office robber by policeman and security guard within minutes of 
offense admissible; jury should determine weight of testimony), cert denied, 429 U.S. 1025 (1977). 
But see Webb v. Havener, 549 F.2d 1081, 1086-87 (6th Cir. 1977) (suggestive and unnecessary 
showup identification by filling station robbery victims who had limited opportunity to observe 
culprits inadmissible because unreliable), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977).

The Supreme Court has refused to prohibit photo array identifications and has applied instead 
the totality of the circumstances test. Simmons v. United States, 390 U.S. 377, 384-86 (1968) 
(although potentially likely to result in misidentification, photo arrays have been widely and 
effectively used).

513. 539 F.2d 1382 (5th Cir. 1976) (per curiam).
514. Id. at 1383.
515. Id. at 1383-84.
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it satisfied the five-factor Biggers test.516

516. Id. The two-pronged test, which first examines the suggestivity of an identification 
procedure and then considers the reliability of the resulting evidence, is widely used among the 
circuit courts. E.g., United States v. Medina, 552 F.2d 181, 189 (7th Cir. 1977); United States v. 
Smith, 546 F.2d 1275,1279 (5th Cir. 1977); United States v. Freie, 545 F.2d 1217,1224 (9th Cir.
1976) (per curiam), cert, denied, 97 S. Ct. 1645 (1977).

517. See United States v. Taylor,___ F.2d____ ,____ No. 76-1210, at 2822 (2d Cir. Apr. 13,
1977) (identification from six-photo spread by witness who had met defendant 10 to 20 times and 
who previously gave a description not impermissibly suggestive), cert, denied, 97 S. Ct. 2958 
(1977); Dupuie v. Egeler, 552 F.2d 704, 706-07 (6th Cir. 1977) (murder witness unable to identify 
single photo of defendant; in-court identification untainted because no showing that single 
photograph display impermissibly suggestive); United States v. Medina, 552 F.2d 181, 190 (7th 
Cir. 1977) (procedures at lineup identification of robbery suspect by credit union manager not 
impermissibly suggestive); United States v. Snow, 552 F.2d 165, 167 (6th Cir. 1977) (photo array 
identification of bank robbery suspect 11 months after crime not impermissibly suggestive); 
United States v. Smith, 546 F.2d 1275, 1281 (5th Cir. 1977) (photo array leading to bank 
manager’s identification of defendant accused of depositing counterfeit check not impermissibly 
suggestive); United States v. Lewis, 547 F.2d 1030, 1035 (8th Cir. 1976) (lineup resulting in 
identification of defendant as bank robber not impermissibly suggestive although six witnesses 
viewed lineup simultaneously), cert, denied, 429 U.S. 1111 (1977); United States v. Freie, 545 
F.2d 1217, 1224 (9th Cir. 1976) (per curiam) (witness’ chance pretrial encounter with defendant 
did not taint in-court identification because not impermissibly suggestive), cert, denied, 97 S. Ct. 
1645 (1977); United States v. Calhoun, 542 F.2d 1094, 1104-05 (9th Cir. 1976) (officer’s 
identification of defendant from nine-photo array after lengthy surveillance not so suggestive as to 
make misidentification likely), cert, denied, 429 U.S. 1064 (1977); United States v. Bridgefourth, 
538 F.2d 1251, 1253 (6th Cir. 1976) (consultation between bank tellers during photo 
identification of defendant not impermissibly suggestive because tellers unable to make positive 
identification at trial).

518. See, e.g., Virgin Islands v. Peterson, 553 F.2d 324, 326-27 (3d Cir. 1977) (witness’viewing 
of two photos of murder suspect suggestive, but under Biggers analysis no substantial likelihood of 
misidentification); United States v. Ayendes, 541 F.2d 601, 605-06 (6th Cir. 1976) (photo array 
consisting of color snapshots of defendants, one group color photo including defendants, and 
three black and white mug shots suggestive and unnecessary, but no substantial likelihood of 
irreparable misidentification), cert, denied, 429 U.S. 1063 (1977); Clark v. Fike, 538 F.2d 750,754 
(7th Cir. 1976) (presence of more than one witness at lineup suggestive, but little likelihood of 
misidentification under totality of circumstances), cert, denied, 429 U.S. 1064 (1977); 
Mysholowsky v. New York, 535 F.2d 194,197 (2d Cir. 1976) (showing single photograph of payroll 
robber suggestive, but no threat of misidentification).

The courts of appeals have been quite lenient in applying the 
Biggers analysis: they either find that the identification procedures 
were not impermissibly suggestive,517 or upon applying the totality of 
the circumstances test they conclude that there is not a substantial 
likelihood that the procedures used resulted in irreparable misidenti
fication.518 Even when a suggestive pretrial confrontation requires the 
exclusion of an out-of-court identification, the circuit courts have held 
an in-court identification reliable if based upon an independent 
source, such as the witness’ opportunity to observe the accused at the 
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scene of the crime519 or his prior contact or acquaintance with the 
defendant.520 Nevertheless, the Sixth Circuit this term held an 
identification unreliable in Webb v. Havener521 after applying the 
Biggers test.522 The court ruled that an impermissibly and unneces
sarily suggestive preindictment lineup before two witnesses to a 
robbery had violated the defendant’s due process rights.523 The Sixth 
Circuit determined that no reliable independent source existed for the 
in-court identification because the witnesses had only limited 
opportunity to observe the defendant during the robbery and several 
discrepancies existed between the descriptions given to the police and 
the accused’s actual appearance.524

519. See, e.g., Dupuie v. Egeler, 552 F.2d 704, 706 (6th Cir. 1977) (suggestive photo 
identification did not taint in-court identification of murder suspect because identification based 
on observation during robbery preceding murder); United States v. Ochoa, 543 F.2d 564,567 (5th 
Cir. 1976) (per curiam) (suggestive identification of defendant’s picture on driver’s license did not 
invalidate officer’s in-court identification because identification based on surveillance of 
accused); Mysholowsky v. New York, 535 F.2d 194, 196 (2d Cir. 1976) (in-court identification 
comporting with description made following adequate opportunity to observe during offense 
independent of suggestive single photo display); Smith v. Estelle, 531 F.2d 260, 261 (5th Cir. 
1976) (per curiam) (rape victim’s in-court identification based on observation at scene of crime 
independent of suggestive photo array).

520. See, e.g., United States v. Taylor,___ F.2d____ ,____ , No. 76-1210, at 2282 (2d Cir.
Apr. 13, 1977) (witness’ in-court identification based on 10 to 20 meetings with defendant 
independent of photo confrontation), cert, denied, 97 S. Ct. 2958 (1977); United States v. 
Pheaster, 544 F.2d 353, 371 (9th Cir. 1976) (in-court identification based on 15-year 
acquaintance, not on suggestive pretrial recording), cert, denied, 429 U.S. 1099 (1977); United 
States v. Magnano, 543 F.2d 431, 437 (2d Cir. 1976) (in-court identification of drug dealer 
based on face-to-face meetings, not on suggestive photo confrontation), cert, denied, 429 U.S. 
1091 (1977).

521. 549 F.2d 1081 (6th Cir. 1977).
522. Id. at 1086-87.
523. Id.
524. Id. at 1087. Apparently, no other circuit case this term concluded that an identification 

was unreliable after applying the Biggers five factor test.
525. 544 F.2d 353 (9th Cir. 1976), cert, denied, 429 U.S. 1099 (1977).
526. Id. at 369-70.
527. Id. at 369.

Use of the Biggers totality of the circumstances test has not been 
confined to visual confrontations or to confrontations orchestrated by 
the police. In United States v. Pheaster525 the Ninth Circuit considered 
the totality of the circumstances in determining the admissibility of a 
police officer’s pretrial and in-court identification of a tape recording 
of the defendant’s voice.526 The court reasoned that because 
suggestive techniques of voice and visual identifications may equally 
offend due process, Biggers also should supply the standards by which 
to measure vocal identifications.527 Applying these standards, the 
court found that the presentation of the recorded voice was 
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suggestive, but nonetheless concluded that the identification was 
reliable because the officer who made the identification had known 
the defendant for fifteen years and had spoken with him on numerous 
occasions.528 Moreover, courts have applied the Biggers analysis when 
a witness is exposed to a defendant in a chance pretrial encounter. 
Using such a fortuitous meeting to provide the basis for a subsequent 
in-court identification ordinarily does not violate the accused’s due 
process rights if the totality of the circumstances indicates the 
reliability of the identification.529 In Virgin Islands v. Peterson530 an 
eyewitness en route to viewing a photo array saw the defendant sitting 
in a room at a police station.531 The Third Circuit admitted a 
subsequent in-court identification because the confrontation had 
been completely accidental and because there was little likelihood of 
misidentification despite the suggestivity inherent in the chance 
encounter.532

528. Id. at 370-71; cf. United States v. DiMuro, 540 F.2d 503, 513-14 (1st Cir.) (voice 
identification at trial based on comparison of officer’s personal knowledge of accused’s voice and a 
recorded conversation; no taint involved although officer also listened to conversations derived 
from illegal wiretap), cert, denied, 429 U.S. 1038 (1977); Caver v. Alabama, 537 F.2d 1333,1335 
(5th Cir. 1976) (suggestive nature of lineup’s composition did not taint identification based on 
recognition of defendant’s voice rather than physical appearance), cert, denied, 430 U.S. 910 
(1977).

529. See, eg., United States v. Colclough, 549 F.2d 937, 941-42 (4th Cir.) (robbery victim’s 
spontaneous and immediate recognition of culprit in group awaiting outside courtroom was 
reliable basis for in-court identification; encounter not suggestive and identification based on 
observation during crime), cert, denied, 97 S. Ct. 2197 (1977); United States v. Freie, 545 F.2d 
1217, 1223-24 (9th Cir. 1976) (per curiam) (no impermissible suggestivity in witness’ chance 
pretrial viewing of defendant, the sole person of Indian descent in courtroom; subsequent in-court 
identification reliable because witness had prior opportunity to observe defendant for 30 minutes 
while purchasing weapon), cert, denied, 91 S. Ct. 1645 (1977); United States v. Massaro, 544 F.2d 
547, 550-51 (1st Cir. 1976) (bank robbery witness’ testimony about chance encounter outside 
courtroom in which she recognized defendant as robber admissible; meeting accidental and not 
suggestive), cert, denied, 429 U.S. 1052 (1977).

530. 553 F.2d 324 (3d Cir. 1977).
531. Id. at 327.
532. Id. at 327-28 (witness’ opportunity to observe defendant before and during crime 

established reliability of identification).
533. See United States v. Stevenson, 554 F.2d 123, 125 (4th Cir. 1977) (per curiam) (in 

determining whether evidentiary hearing must be held, some scope must be allowed for judicial 
discretion; defendant should make some reasonable assertion of possible taint); United States v. 
Smith, 546 F.2d 1275, 1279-80 (5th Cir. 1977) (necessity for hearing is question within sound 
discretion of trial judge); Fishery. Driber, 546 F.2d 18,22 (3d Cir. 1976) (state trial court need not 
automatically grant request for preliminary inquiry; necessity for preliminary hearing turns on 
whether request is frivolous under the circumstances).

Evidentiary Hearings. When a defendant claims that the
Government has employed an impermissibly suggestive identification 
procedure, the trial court must decide whether an evidentiary hearing 
on the admissibility of the identification is necessary.533 In United 
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States v. Smith534 the Fifth Circuit declined to adopt a rule mandating 
evidentiary hearings whenever the defendant challenges identification 
procedures, leaving such decisions to the discretion of the trial 
judge.535 As a guide the court noted that an evidentiary hearing is not 
required if the parties dispute no critical facts and if the facts alleged 
by the defendant would not justify the requested relief.536 Even if a 
trial judge admits an impermissible identification into evidence and 
the defendant is convicted, the conviction need not be overturned if 
the admission was harmless error.537

534. 546 F.2d 1275 (5th Cir. 1977).
535. Id. at 1279-80.
536. Id.; see United States v. Stevenson, 554 F.2d 123, 126 (4th Cir. 1977) (per curiam) 

(upholding trial court’s denial of request for second evidentiary hearing on claimed suggestivity in 
photo displays defendant discovered during trial; no evidence of suggestivity).

The defendant in Smith, convicted of depositing a counterfeit check, claimed that the bank 
manager’s in-court identification was based on an impermissibly suggestive pretrial confrontation 
consisting of six photos of black women. 546 F.2d at 1279. The court determined that the 
photographic spread was not impermissibly suggestive and that regardless of the suggestivity, 
there was no substantial risk of misidentification under the totality of the circumstances. Id. at 
1281-82.

Even when a pretrial evidentiary hearing is required, if the prosecutor relies solely on an 
eyewitness’ in-court identification, the defendant has no right to an in-court lineup to test the 
credibility of such an identifying witness. Clark v. Fike, 538 F.2d 750, 755 (7th Cir. 1976), cert, 
denied, 429 U.S. 1064 (1977).

The trial court has no responsibility to inquire sua sponte into the circumstances of an in-court 
identification. United States v. Mitchell, 540 F.2d 1163, 1167 (3d Cir. 1976) (per curiam) (upon 
request of counsel, trial judge has discretion to decide whether hearing necessary), cert, denied, 
429 U.S. 1099 (1977).

537. United States v. Wade, 388 U.S. 218, 242 (1967) (remand to determine whether 
introduction of improper identification harmless); United States v. Bridgefourth, 538 F.2d 1251, 
1253 (6th Cir. 1976) (witnesses’ consultation during pretrial photo identification suggestive, but 
admission into evidence harmless because witnesses unable to make positive identification of 
defendant at trial).
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CONFESSIONS

The fifth amendment protects an individual’s right to be free from 
compelled self-incrimination.538 Courts protect this right by requiring 
that a confession be voluntary in order to be admissible at trial.539 In 
Miranda v. Arizona5*0 the Supreme Court established procedural 
safeguards designed to prevent involuntary confessions by decreasing 
the coercive pressures inherent in custodial interrogation and by 
warning the accused of his rights.541 Before interrogating a suspect, 
the Government must inform him that he has a right to remain silent, 
that any statement he gives may be used against him, and that he has 
a right to consult retained or appointed counsel before answering any 
questions.542 If these procedures are not followed completely, any 
statement made during the subsequent interrogation will generally be 

538. Miranda v. Arizona, 384 U.S. 436, 476 (1966); see U.S. Const, amend. V (no person 
shall be compelled to be a witness against himself in any criminal case). The privilege against 
self-incrimination applies only to evidence of a testimonial or communicative nature. Fisher v. 
United States, 425 U.S. 391, 408 (1976); see United States v. Prewitt, 553 F.2d 1082, 1085-86 
(7th Cir. 1977) (per curiam) (defendant’s disclosure of alias not “testimonial” but merely 
identifying evidence; disclosure not protected by fifth amendment); United States v. Palmer, 
536 F.2d 1278, 1281 (9th Cir. 1976) (use of physical evidence not a violation of fifth 
amendment).

Generally, courts respect a defendant’s fifth amendment privilege only if he claims it expressly. 
United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 98 (D.C. Cir. Oct. 12,1976)
(en banc) (per curiam), cert, denied, 97 S. Ct. 2641 (1977). There are, however, two situations in 
which a suspect need not expressly claim the privilege: during custodial interrogation, which 
courts presume to be inherently coercive, and in situations in which a suspect would subject 
himself to criminal sanctions merely by asserting the privilege. Id. at___ , No. 75-1381 at 99-
102. Thus, the Government may not require gamblers to identify themselves by attaching a 
special form to their income tax returns. Id. at___ , No. 75-1381 at 103. Moreover, a criminal
defendant may refuse to testify at trial rather than assert his fifth amendment right on the stand. 
Id. at____No. 75-1381 at 102-03.

539. See Malloy v. Hogan, 378 U.S. 1, 7 (1964) (test of admissibility is voluntariness).
540. 384 U.S. 436 (1966).
541. Id. at 467.
542. Id. at 479. When a written form is used, it is preferred, although not demanded, that the 

arresting officer read it to the suspect rather than require the suspect to read it himself. United 
States v. Zamarripa, 544 F.2d 978, 980 n.2 (8th Cir. 1976), cert, denied, 430 U.S. 1111 (1977). 
The Fourth Circuit suggests that both procedures be used. United States v. Sledge, 546 F.2d 
1120, 1122 (4th Cir.) (per curiam), cert, denied, 430 U.S. 910 (1977). The Eighth Circuit 
observed that IRS agents need not repeat warnings that they have given to the same taxpayer in 
an earlier meeting on the same day. United States v. Paulton, 540 F.2d 886, 891 (8th Cir. 1976). 
This cannot be construed as a broad exemption from the Miranda requirements, however, 
because the court relied primarily on the fact that both meetings were noncustodial. Id.; see 
notes 555-66 infra and accompanying text.

Some states have established protective procedures that provide even greater safeguards than 
Miranda. See Chance v. Garrison, 537 F.2d 1212, 1214 (4th Cir. 1976) (under North Carolina 
law, a defendant charged with a capital crime may not waive right to presence of counsel during 
custodial interrogation; application of state law, however, determined by state courts alone, 
absent showing of federal constitutional issue).
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inadmissible in the prosecution’s case-in-chief. 543 The'Ninth Circuit 
has held, however, that direct evidence that the accused knew his 
rights can cure arguably defective warnings.544 Moreover, because 
Miranda does not apply retroactively, it affects only those cases tried 
after the date of the Miranda decision, June 13, 1966.545 Cases tried 
prior to Miranda are governed by either the Escobedo standard546 or 
the voluntariness test.547

543. Miranda v. Arizona, 384 U.S. 436, 467 (1966). The Government bears the burden of 
proving compliance with Miranda. Id. Its failure to give Miranda warnings has no effect, 
however, if the defendant makes no statements while in custody. Martin v. North Carolina, No. 
76-2073, at 2 (4th Cir. Sept. 30, 1976) (unpublished per curiam opinion).

544. See United States v. Pheaster, 544 F.2d 353, 365-66 (9th Cir. 1976) (although warnings 
that failed to explain that defendant could have attorney during interrogation were arguably 
defective, defendant demonstrated his knowledge of right through his persistent demand to see 
attorney immediately), cert, denied, 429 U.S. 1099 (1977). Circumstantial evidence that the 
accused knew his rights will not cure defective warnings. Miranda v. Arizona, 384 U.S. 436, 471- 
72 (1966).

545. Johnson v. New Jersey, 384 U.S. 719, 721 (1966).
546. Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964) (statement inadmissible because 

defendant interrogated in custody after becoming focus of investigation, no warning of right to 
remain silent given, and repeated requests to see retained counsel denied); Carter v. Estelle, 537 
F.2d 197,199 (5th Cir. 1976) (per curiam) (because defendant warned of right to silence and right 
to contact attorney and he stated he had contacted lawyer already and chose to make statement, 
Escobedo standard met). The Supreme Court has held that Escobedo also is not retroactive. 
Johnson v. New Jersey, 384 U.S. 719, 721 (1966). Furthermore, Escobedo is not to be broadly 
extended beyond its facts. Michigan v. Tucker, 417 U.S. 433, 438 (1974).

547. See notes 625-59 infra and accompanying text.
548. Miranda v. Arizona, 384 U.S. 436, 467 (1966).
549. Id. at 479.
550. Harris v. New York, 401 U.S. 222, 224 (1971).
551. Jackson v. Denno, 378 U.S. 368, 376 (1964).
552. Compare United States v. Cheung Kin Ping, 555 F.2d 1069, 1076-77 (2d Cir. 1977) 

(because incriminating evidence from defendant’s statements merely cumulative, use of 
statements at trial harmless error) and United States v. Saveli, 546 F.2d 43, 46 (5th Cir. 1977) 
(dictum) (because defendant denied knowledge of alleged narcotics sale and acquaintance with 
alleged coconspirator, use of statements to impeach at trial harmless error) and United States v. 

Although the procedures established in Miranda are designed to 
protect a defendant’s fifth amendment right, there is no constitutional 
right to receive Miranda warnings.548 Therefore, although Miranda 
prohibited any use of incriminating statements obtained without the 
required warnings,549 courts have restricted the evidentiary effect of a 
Miranda violation when the illegally obtained confession is shown to 
be voluntary in compliance with the fifth amendment. The Govern
ment can use an illegally obtained but voluntary confession to 
impeach a defendant who testifies at trial.550 In addition, although the 
introduction of an involuntary confession requires reversal,551 the 
admission into evidence of a voluntary confession taken in violation of 
Miranda is subject to the harmless error rule.552 In accordance with 
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this restrictive approach, the Supreme Court has held that reliable 
evidence derived as a fruit of an illegally obtained but voluntary 
confession will be admissible if the suspect was interrogated before, 
but tried after, Miranda.553 The Court declined to rule on the broader 
question whether such fruits may be used regardless of when the 
interrogation took place.554

Ayo-Gonzalez, 536 F.2d 652, 655-56 (5th Cir. 1976) (because defendant identified himself as 
captain of foreign ship fishing within 12-mile limit both before and after full Miranda warnings 
given, use of admission at trial harmless error), cert, denied, 429 U.S. 1072 (1977) with United 
States v. Brown, 551 F.2d 639, 644 (Sth Cir. 1977) (when defendant denied she was mother of 
codefendant from whom she had received stolen merchandise certificates, use of statements for 
impeachment at trial reversible error because untainted evidence circumstantial and not 
overwhelming, prosecutor emphasized lie in closing argument, and judge instructed jury that 
false statement could show consciousness of guilt).

553. Michigan v. Tucker, 417 U.S. 433, 451-52 (1974) (Miranda's deterrent function not 
furthered by suppressing testimony of witness named in confession); accord, Simmons v. 
Clemente, 552 F.2d 65, 69-70 (2d Cir. 1977).

554. Michigan v. Tucker, 417 U.S. 433, 477-78 (1974); see note 700 infra and accompanying 
text (fruits of unlawful confessions).

555. Miranda v. Arizona, 384 U.S. 436, 477-78 (1966). But see United States v. Standing 
Soldier, 538 F.2d 196, 200 (8th Cir.) (Miranda warnings unnecessary during custodial 
interrogation if suspect initiated interview; court noted, however, that warnings of rights to 
silence and presence of counsel were given at interview in question, agents had given full 
Miranda warnings at two previous interviews, and suspect said he remembered and understood 
his rights), cert, denied, 429 U.S. 1025 (1976).

556. See notes 581-83 infra and accompanying text.
557. 384 U.S. at 444. Courts construing the term “custody” in state statutes regulating 

custodial interrogation need not apply this definition. Chance v. Garrison, 537 F/2d 1212, 1215 
(4th Cir. 1976).

558. See United States v. Warren, 550 F.2d 219, 225-26 (5th Cir. 1977) (when ship detained 
by armed patrol vessel and boarded by armed officers who gathered crew on fantail and seized 
lawfully held guns, freedom of movement restricted sufficiently to require Miranda warnings); 
United States v. Brunson, 549 F.2d 348, 358 (5th Cir. 1977) (when individual who was not yet a 
suspect voluntarily accompanied officers to station for questioning about murder, no custodial 
interrogation occurred); United States v. Jones, 543 F.2d 1171, 1173 (5th Cir. 1976) (per 
curiam) (when officer made routine inquiries into ownership of stopped vehicle and identity of 
driver, no custodial interrogation occurred), cert, denied, 97 S. Ct. 1604 (1977). In determining if 
warnings are required, courts take a realistic approach. In United States v. Ayo-Gonzales, 536 
F.2d 652 (5th Cir. 1976), cert, denied, 429 U.S. 1072 (1977), the court observed that a Coast 
Guard agent boarding a ship suspected of fishing within the 12-mile limit realistically cannot give 
warnings before asking the captain to identify himself. Thus, no warnings were required although 
the captain incriminated himself merely by identifying his status as the captain. Id. at 655 
(dictum).

Custodial Interrogation. Courts require the Miranda pro
cedures only when an individual is subjected to custodial interroga
tion555 in a criminal investigation.556 Miranda defines custodial 
interrogation as “questioning initiated by law enforcement officers 
after a person has been taken into custody or otherwise deprived of 
his freedom of action in any significant way.”557

The question whether an individual is in custody for the purposes of 
the Miranda rule is frequently litigated558 and may depend on factors 
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also considered in determining whether there is a seizure under the 
fourth amendment.559 This Term in Oregon v. Mathiason560 the 
Supreme Court determined that Miranda warnings are not required 
merely because an interrogation occurs in the coercive atmosphere of 
a state police patrol office.561 The defendant voluntarily came to the 
office to be questioned; police did not place him under arrest and 
permitted him to leave at the end of the interview. Although an officer 
created a coercive atmosphere by informing the defendant that he 
was suspected of a crime, stating that the prosecution or the judge 
might consider his truthfulness, and falsely informing the defendant 
that his fingerprints were found at the scene of the crime, the Court 
held that the defendant was not in custody.562 Thus, Miranda 
warnings were not required.563 Similarly, Internal Revenue Service 
Agents need not give Miranda warnings prior to conducting a 
noncustodial interview of a taxpayer even if the taxpayer is under 
investigation for criminal tax violations.564 Internal Revenue Service 
Guidelines, however, require agents investigating criminal violations 
to give a more limited set of warnings,565 and the First Circuit has 
suppressed incriminating statements made without such warnings.566

559. United States v. Brunson, 549 F.2d 348, 356 n.9 (5th Cir. 1977).
560. 429 U.S. 492 (1977) (per curiam).
561. Id. at 495-96.
562. Id. at 493-95.
563. Id. at 495. In his dissent, Justice Stevens disputed the summary disposition of the case, 

noting that it was complicated by the fact that the defendant was on parole at the time of the 
interview and thus technically in legal custody. Id. at 499-500.

564. Beckwith v. United States, 425 U.S. 341,344 (1976) (taxpayer interviewed at home and 
at his place of business); United States v. Fitzgerald, 545 F.2d 578, 581 (7th Cir. 1976) 
(taxpayers interviewed at home and at Internal Revenue Service office); United States v. 
Paulton, 540 F.2d 886, 891 (8th Cir. 1976) (taxpayer interviewed at his office). Prior to Beckwith 
some circuits required agents to give Miranda warnings before questioning taxpayers suspected 
of criminal tax evasion. Two cases decided this term applied the pre-Beckwith standard, but 
nonetheless found that Miranda warnings were unnecessary because the Service was 
investigating the taxpayers’ civil tax violations. United States v. Dreske, 536 F.2d 188, 194-95 
(7th Cir. 1976); United States v. Rothstein, 530 F.2d 1275, 1277-78 (5th Cir. 1976).

565. United States v. Jobin, 535 F.2d 154, 155-56 (1st Cir. 1976). Internal Revenue Service 
warnings differ from Miranda warnings in three respects. First, the warnings of the Service do 
not require agents to inform a suspect that an attorney can be appointed to represent him if he is 
indigent. Second, although Miranda warnings inform the suspect that he has an absolute right to 
silence, the warnings of the Service explain only that he need not make statements that 
incriminate him. Finally, prior to giving the warnings, agents of the Internal Revenue Service 
inform the suspect that they are investigating criminal tax violations. Id. at 156 n.3.

566. Id. at 157.
567. United States v. Washington, 97 S. Ct. 1814, 1818 (1977).
568. 425 U.S. 564 (1977).

The Supreme Court has not yet decided whether Miranda warnings 
must be given to putative defendants appearing before a grand jury.567 568 
A plurality discussed the issue in United States v. Mandujano56* and 
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observed that although the grand jury setting is clearly coercive, the 
nature of the coercion differs radically from the hostile atmosphere of 
police interrogation that motivated the Court to establish the Miranda 
safeguards.569 The plurality concluded that the protections already 
available at a grand jury hearing are adequate without Miranda 
warnings570 and that full Miranda warnings are inaccurate because a 
putative defendant has no right to have an attorney appointed by the 
court and no absolute right to silence.571 Two Justices concurred in 
the judgment, but contended that putative defendants have a right to 
court-appointed counsel when called before a grand jury and that no 
previous case has held to the contrary.572 Several circuits have cited 
Mandujano for the proposition that Miranda warnings are not 
required in the grand jury setting.573 Because Mandujano and all of 
the circuit cases involved the narrow question whether perjured 
statements may be used as evidence in a later prosecution for perjury, 
it is unclear whether the circuit courts would conclude that a 
defendant’s grand jury testimony taken without Miranda warnings 
may be used at trial in the Government’s case-in-chief.574

569. Id. at 579-80; cf. United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 94-
95, 98-102 (D.C. Cir. Oct. 12, 1976) (en banc) (per curiam) (defendant not required to assert 
affirmatively fifth amendment privilege during testimony before congressional committee; 
situation less coercive than grand jury setting because defendant had counsel present and 
committee not involved in a criminal prosecution), cert, denied, 97 S. Ct. 2641 (1977).

570. 425 U.S. at 580-82. Grand jury witnesses are routinely informed of their fifth 
amendment privilege against self-incrimination. See United States v. Wong, 97 S. Ct. 1823, 
1824 n.2 (1977) (defendant informed she need not answer incriminating questions and that false 
answers would subject her to perjury conviction); United States v. Washington, 97 S. Ct. 1814, 
1817 (1977) (defendant warned of privilege against self-incrimination); United States v. 
Mandujano, 425 U.S. 564, 567-68 (1976) (same). In Mandujano the putative defendant was 
warned of his right not to incriminate himself, his right to retain an attorney, and of the fact that 
he would be subject to indictment for perjury if he made any false statements. Id. The Court also 
noted that the grand jury process is unlikely to be abused because it is supervised by the court. 
Id. at 579-80.

571. 425 U.S. at 580-81.
572. Id. at 602-09 (Brennan, J., with Marshall, J., concurring).
573. See United States v. Kelly, 540 F.2d 990, 993 (9th Cir. 1976), cert, denied, 429 U.S. 

1040 (1977); United States v. Phillips, 540 F.2d 319, 331 (8th Cir.), cert, denied, 429 U.S. 1000 
(1976); United States v. Anfield, 539 F.2d 674, 677 (9th Cir. 1976); United States v. Wendling, 
535 F.2d 323, 324 (5th Cir. 1976) (per curiam).

574. See generally notes 814-22 infra and accompanying text.

Problems also arise in determining what constitutes interrogation 
for the purposes of Miranda. Although unsolicited, spontaneous 
statements made by a suspect generally are exempt from Miranda 
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requirements,575 the Fourth Circuit has held that a suspect’s response 
to accusations by his alleged partner are not spontaneous if police 
planned the confrontation as an interrogation device designed to elicit 
a confession.576 Interrogation does not include questioning by a party 
other than an authorized law enforcement agent,577 questioning to 
elicit background data such as name, address, or employment 
status,578 or conversations initiated by the suspect as long as the 
police refrain from making coercive or suggestive statements intended 
to elicit a confession during the conversion.579 In contrast, the 
Supreme Court in Miranda recognized that the term “interrogation” 
does encompass pressure that police exert on suspects through 

575. United States v. Burgard, 551 F.2d 190, 193-94 (8th Cir. 1977) (suspect made 
incriminating remark as police placed him in patrol car; admission spontaneous because no prior 
questioning); United States v. Raines, 536 F.2d 796, 802 (8th Cir.) (suspect made incriminating 
statement when police searched his house; confession admissible because no prior questioning), 
cert, denied. 429 U.S. 925 (1976); cf. United States v. Falcone, 544 F.2d 607, 610-11 (2d Cir.
1976) (prior to arrest suspect made incriminating remarks during interview between agents and 
suspect’s attorney; no violation of constitutional standards because suspect volunteered 
statements without interrogation), cert, denied, 97 S. Ct. 1329 (1977). The Fifth Circuit 
characterized a suspect’s exculpatory statements as spontaneous even though he made them in 
response to the arresting officer’s comment implying that the suspect’s coconspirator was in 
custody and had confessed. United States v. Saveli, 546 F.2d 43, 45-46 (5th Cir. 1977). In Saveli 
the defendant had received incomplete Miranda warnings prior to making his statement. Id.

576. Blackmon v. Blackledge, 541 F.2d 1070, 1072 (4th Cir. 1976) (admissions not 
spontaneous, but conviction affirmed because admissions followed valid waiver of right to 
silence).

577. United States v. Parr-Pla, 549 F.2d 660, 663 (9th Cir. 1977) (per curiam) (failure to give 
Miranda warnings did not require exclusion of statements made to private hotel investigator who 
was retired deputy sheriff but who had no affiliation with any government law enforcement agency 
at the time he questioned defendant).

578. United States v. Grant, 549 F.2d 942, 946-47 (4th Cir.) (after defendant received 
Miranda warnings and requested an attorney, police elicited identifying information; 
background questions permissible despite defendant’s argument that they led to subsequent 
admissions and that police had previously recorded identifying information in noncustodial 
interview), cert, denied, 97 S. Ct. 2955 (1977); Hines v. LaVallee, 521 F.2d 1109, 1113 (2d Cir. 
1975) (police elicited background data without giving Miranda warnings; Miranda inapplicable 
despite use of background data as incriminating evidence), cert, denied, 423 U.S. 1090 (1976); 
see United States v. Prewitt, 553 F.2d 1082, 1085-86 (7th Cir. 1977) (per curiam) (dictum) 
(police questioned defendant about use of alias three days after giving him Miranda warnings; 
identifying questions are not interrogation).

579. United States v. Grant, 549 F.2d 942, 946-47 (4th Cir.) (police merely responded to 
defendant’s inquiries about subsequent judicial proceedings and about bank robbery of which 
he was accused; defendant’s voluntary statement that “it is all true” admissible), cert, denied, 97 
S. Ct. 2955 (1977); United States v. Wood, 545 F.2d 1124, 1127 (8th Cir. 1976) (defendant 
spontaneously discussed drug transaction during booking, agent merely asked questions to fill in 
details; confession admissible); see United States v. Saveli, 546 F.2d 43, 45 & n.2 (5th Cir.
1977) (police responded to defendant’s inquiries about reasons for his arrest; defendant’s denial 
of acquaintance with coconspirator admissible because spontaneous).
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psychological techniques more sophisticated than the traditional 
question and answer approach.580

580. 384 U.S. at 448, 449-54; cf. Brewer v. Williams, 97 S. Ct. 1232, 1239-40 (1977) (police 
officer’s postarraignment statement to deeply religious defendant that kidnap victim deserved a 
proper burial and that defendant should think about helping police locate body tantamount to 
interrogation; psychological effect of statement more effective than formal interrogation). But 
see United States v. Pheaster, 544 F.2d 353, 368 & n.9 (9th Cir. 1976) (police officer who 
confronted defendant with evidence implicating him in kidnapping and questioned him about 
whereabouts of kidnap victim did not interrogate defendant within meaning of Miranda), cert, 
denied, 429 U.S. 1099 (1977).

581. U.S. Const, amend. V.
582. Nai Cheng Chen v. INS, 537 F.2d 566, 568 (1st Cir. 1976).
583. United States v. Dreske, 536 F.2d 188,194-95 (7th Cir. 1976) (tax agent from Collection 

Division of IRS need not give warnings even though suspect’s answers may precipitate criminal 
investigation by Intelligence Division); United States v. Rothstein, 530 F.2d 1275, 1277-78 (5th 
Cir. 1976) (same).

584. 541 F.2d 456 (4th Cir. 1976).
585. Id. at 457-58.
586. Id. at 457.
587. Id. at 459 (Butzner, J., dissenting).
588. Id. at 457.
589. Id.
590. Id.
591. See notes 581-83 supra and accompanying text.

The Miranda safeguards are required only in criminal investiga
tions because the fifth amendment protection against self
incrimination only applies in criminal cases.581 Thus, police need not 
give Miranda warnings prior to interviews conducted in the course of 
deportation proceedings582 or civil tax investigations.583 This term in 
Clay v. Riddle5*4 the Fourth Circuit held that Miranda warnings are 
unnecessary prior to custodial interrogation during the investigation 
of a traffic offense.585 Clay was arrested on a misdemeanor charge of 
driving while intoxicated.586 Because he was brandishing a gun, the 
officers arrested him at gun point and held him in handcuffs while 
driving him to the hospital for a breath test.587 During the ride a state 
trooper questioned Clay without giving him Miranda warnings. Clay 
responded, revealing his identity and implicating himself as the driver 
of the car.588 His admission was subsequently used against him in a 
felony prosecution for violating a Virginia statute that prohibits 
habitual offenders from operating motor vehicles.589 In determining 
whether Miranda was applicable, the court focused on the fact that 
Clay was charged with a traffic offense.590 Although the distinction 
between civil and criminal violations is relevant in determining 
whether Miranda applies,591 the court in Clay drew a distinction 
between trivial and serious criminal offenses. In contrast, the dissent 
argued that the applicability of Miranda depended not on the nature 
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of the offense charged, but rather on the nature of the interrogation.592 
The dissent observed that although traffic investigations involving on- 
the-scene noncustodial interrogation require no Miranda warnings,593 
the interrogation in Clay was clearly custodial.

592. 541 F.2d at 460 (Butzner, J., dissenting).
593. Id. (Butzner, J., dissenting); see Allen v. United States, 390 F.2d 476, 478-79 (D.C. Cir. 

1968) (Miranda warnings not required because minimal restraint involved in questioning driver 
of car stopped for minor traffic violation).

Miranda provides support for the dissent’s position. See 384 U.S. at 478-79 (Miranda 
warnings not required prior to general on-the-scene questioning of persons not under restraint; 
warnings required prior to questioning of persons deprived of freedom of action in any 
significant way).

594. Massiah v. United States, 377 U.S. 201, 205-06 (1964) (police eavesdropped on 
conversation between defendant and police informant after defendant indicted; confession 
inadmissible because police violated sixth amendment rights); see Kirby v. Illinois, 406 U.S. 682, 
688-89 (1972) (right to counsel attaches at initiation of adversary judicial criminal proceedings).

595. United States v. Hinton, 543 F.2d 1002, 1015 (2d Cir. 1976) (police eavesdropped on 
conversation between the defendant and police informant in which defendant made 
incriminating statements about drug violation; confession admissible because police investigat
ing different drug charge), cert, denied, 97 S. Ct. 1677 (1977); see United States v. Taxe, 540 
F.2d 961, 968-69 (9th Cir. 1976) (police eavesdropped on conversation between defendant and 
police informant concerning obstruction of defendant’s trial on record piracy charges; conversa
tion admissible to impeach defendant at piracy trial because obtained while investigating 
unrelated crime of obstructing justice), cert, denied, 429 U.S. 1040 (1977).

596. United States v. Brown, 551 F.2d 639, 644 (5th Cir. 1977). In Brown FBI agents 
intercepted the suspects when they appeared at court for a preliminary hearing on a state charge 
and read the suspects Miranda warnings, but failed to ask if they wished to consult with their 
retained counsel. The agents then questioned them about federal charges arising from the same 
circumstances as the state charge. The court held that the FBI agents’ actions were 
reprehensible and in violation of the defendants’ sixth amendment rights and that the 
statements obtained were inadmissible even for impeachment purposes. Id.

597. 543 F.2d 1002 (2d Cir. 1976), cert denied, 97 S. Ct. 1677 (1977).

Postarraignment Interrogation. Once adversary proceedings
have commenced, the Government may not interrogate the defendant 
without affording him the opportunity to have an attorney present.594 
After the right to counsel attaches, the police nevertheless may 
question the suspect about a crime unrelated to the one with which he 
is charged.595 They may not, however, interrogate the accused about a 
crime arising from the same circumstances as the original charge 
without ensuring that the suspect has a full opportunity to exercise his 
sixth amendment right.596 597 This term in United States v. Hinton591 one 
defendant made incriminating statements about drug violations while 
being questioned as the victim of a kidnapping. The defendant had 
been indicted, but the indictment was still sealed and the state 
officers who questioned him were unaware that he had been indicted, 
although they knew that he was under investigation for drug offenses. 
Two federal officers who had been investigating the defendant for the 
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drug charges listened to the interrogation over an intercom. The court 
held that the police had not violated the defendant’s right to counsel 
because the state officers did not ask any questions about the drug 
offense, and no ruse was involved.598

598. Id. at 1015-16.
599. 97 S. Ct 1232 (1977).
600. Id. at 1239-40.
601. Id. at 1235-36.
602. Id. at 1236-37.
603. Id. at 1239.
604. Id. at 1239-40.
605. Miranda v. Arizona, 384 U.S. 436, 444, 475-76 (1966); United States v. Womack, 542 

F.2d 1047, 1050 (9th Cir. 1976).
606. Brewer v. Williams, 97 S. Ct. 1232, 1242 (1977); Johnson v. Zerbst, 304 U.S. 458, 464 

(1938); see Miranda v. Arizona, 384 U.S. 436, 475 (1966) (silence of the accused after he is 
warned of rights does not constitute waiver).

This Term in Brewer v. Williams599 the Supreme Court acknowl
edged that a defendant is entitled to counsel at a postarraignment 
interrogation even if police refrain from formal questioning and instead 
use psychological methods to elicit a confession.600 The defendant, a 
suspected kidnapper, had been arraigned and was being transferred 
to another city. His attorneys advised him not to make any statements 
to police during the trip, and the police who were to accompany the 
defendant agreed not to question him in the absence of his attorneys. 
Nonetheless, one officer, who was aware that the defendant was deeply 
religious and a former mental patient, attempted to obtain incrim
inating statements during the trip by remarking that the victim, 
who was presumed dead, deserved a proper Christian burial and that 
the defendant should help the police locate the body before snow 
covered it. The officer requested that the defendant not respond, but 
just “think about it.”601 After a substantial lapse of time, the 
defendant made several incriminating statements and led the police 
to the girl’s body.602 The Court recognized that the psychological 
effect of the officer’s “Christian burial speech” and the intent to elicit 
incriminating statements resulted in a form of questioning perhaps 
more effective than formal interrogation.603 It held that the defendant 
was entitled to the assistance of counsel at the time he made the 
incriminating statements.604

Assertion and Waiver of Miranda Rights. A suspect may waive
the fifth and sixth amendment rights Miranda is designed to protect, 
but the Government bears a heavy burden of proving that the waiver 
was knowing, intelligent, and voluntary.605 The court must find an 
“intentional relinquishment of a known right or privilege”606 after 
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considering all the surrounding circumstances.607 In the absence of 
coercive pressures or other special circumstances, a court will usually 
decide that a waiver is valid if the suspect is informed of his rights, 
states that he understands them, and then voluntarily makes a 
statement.608 The suspect need not fully understand the conse
quences of his waiver; he need only comprehend that he may choose 
to remain silent and that he may have his own attorney or an 
appointed attorney present during questioning.609 The court may 
consider such factors as the suspect’s age, education, and experience 
in criminal matters in determining whether the suspect understood his 
rights. Nevertheless, a waiver can be knowing and intelligent even if 
the decision to talk to the police is foolish or the result of misinforma
tion or low intelligence.610

607. United States v. Zamarripa, 544 F.2d 978, 981 (8th Cir. 1976), cert, denied, 430 U.S. 
1111 (1977).

608. See, e.g., id. at 980 (defendant said he understood rights, refused to sign waiver form, but 
made incriminating statements); United States v. Garcia-Godos, 541 F.2d 1123, 1124 (5th Cir. 
1976) (per curiam) (defendant said he understood rights, then voluntarily made statements); 
Blackmon v. Blackledge, 541 F.2d 1070, 1072 (4th Cir. 1976) (defendant said he understood 
rights, did not object to questioning, did not ask for lawyer, and made incriminating remarks at 
later confrontation with coparticipant in crime). Neither the presence nor the absence of an 
express written or oral waiver conclusively determines whether the defendant waived his rights. 
United States v. Massey, 550 F.2d 300, 307-08 (5th Cir. 1977) (waiver not presumed simply 
because written waiver signed); United States v. Zamarripa, 544 F.2d at 981 (absence of express 
waiver does not preclude finding valid waiver); Blackmon v. Blackledge, 541 F.2d 1070, 1072 
(4th Cir. 1976) (presence or absence of express waiver only one factor to be considered). If the 
suspect assumes an apparently contradictory position by refusing to sign a waiver but expressing 
a desire to talk, the officer should inquire further to be certain the suspect understands his 
rights. United States v. Zamarripa, 544 F.2d at 980-81.

609. Harris v. Riddle, 551 F.2d 936, 939 (4th Cir. 1977) (defendant understood that he had 
right to remain silent and that statements could be used against him; confession admissible 
although defendant did not comprehend that oral confession could be used against him and 
believed statements exculpatory because he misunderstood elements of alleged crime).

610. See id. at 937 (17-year-old defendant with I.Q. of 67 and language skills at third grade 
level; court considered age, I.Q., and language skills and found waiver valid); Blackmon v. 
Blackledge, 541 F.2d 1070, 1072 (4th Cir. 1976) (25-year-old defendant with Uth grade 
education and experience in criminal matters; court considered age, education, and experience 
and found waiver valid).

611. Miranda v. Arizona, 384 U.S. 436, 474 (1966); see United States v. Massey, 550 F.2d
300, 307 (5th Cir. 1977) (because police questioned suspect after he made repeated requests for 
attorney, testimony improperly admitted at trial); United States v. Flores-Calvillo,----- F.2d
___ ,____  , No. 75-3785, at 3 (9th Cir. July 14, 1976) (drug enforcement agent who did not 
know defendant had asked to see attorney when arrested questioned her 30 minutes later; 
conviction based on testimony reversed); United States v. Womack, 542 F.2d 1047, 1049-50 
(9th Cir. 1976) (when police officer who did not know suspect had asked to see attorney when 
arrested questioned suspect the following morning after repeating the Miranda warnings, and 

If the defendant does not waive his rights and requests an attorney, 
the police must refrain from interrogating him until an attorney is 
present.611 The police may not thereafter attempt to convince him to 
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waive his right to counsel.612 Although the suspect may later waive the 
right of his own volition, courts view such waivers with skepticism613 
and scrutinize the conduct of the police for any possibility of coercion 
or unfair suggestion.614

when suspect did not renew request for attorney because previous requests not honored, 
conviction based on testimony reversed); United States v. Kinsman, 540 F.2d 1017, 1018-19 
(9th Cir. 1976) (when attorney requested by defendant was suspected of illegal activity and 
police consequently failed to contact any attorney, statements obtained in absence of counsel 
properly suppressed); Strickland v. Garrison, No. 76-1683, at 4 (4th Cir. June 28, 1976) 
(unpublished per curiam opinion) (when agent elicited incriminating statements in interrogation 
six hours after defendant was arrested and requested counsel, conviction reversed).

612. Strickland v. Garrison, No. 76-1683, at 4 (4th Cir. June 28, 1976) (unpublished per 
curiam opinion). If the suspect unreasonably delays contacting an attorney, however, the police 
may be justified in requiring him to accept substitute counsel or in continuing the interrogation 
without counsel present. Id. at 6 (dictum).

613. Michigan v. Mosley, 423 U.S. 96, 110 n.2 (1975) (White, J., concurring); United States v. 
Grant, 549 F.2d 942, 946 & n.7 (4th Cir.), cert, denied, 97 S. Ct. 2955 (1977).

614. Compare Brewer v. Williams, 97 S. Ct. 1232, 1242 (1977) (waiver invalid because 
defendant, who had consistently relied on advice of counsel, stated he would tell whole story 
after seeing lawyer, and police, who had agreed not to question defendant, used psychological 
tactics to elicit confession) with United States v. Grant, 549 F.2d 942, 946 (4th Cir.) (waiver 
valid because police asked only standard background questions after defendant requested 
attorney, defendant initiated conversation that led to his confession, and during conversation 
police merely responded to defendant’s questions without making coercive or suggestive 
comments), cert, denied, 97 S. Ct. 2955 (1977) and United States v. Pheaster, 544 F.2d 353, 
367-68 (9th Cir. 1976) (waiver valid because defendant confessed after 15 minutes of listening 
to police recite the incriminating evidence against him and after being asked whereabouts of 
kidnap victim), cert, denied, 429 U.S. 1099 (1977).

615. Miranda v. Arizona, 384 U.S. 436, 475 (1966).
616. United States v. Joyner, 539 F.2d 1162, 1165 (8th Cir. 1976) (FBI questioned suspect 

about location of tractor; suspect’s statement that he had tractor but would not divulge its 
location clearly not assertion of right to silence), cert, denied, 429 U.S. 983 (1977); United States 
v. Riggs, 537 F.2d 1219, 1222 (4th Cir. 1976) (defendant’s statement that “I have no 
information to furnish the FBI” ambiguous, but district court not clearly erroneous in 
determining that it meant denial of involvement but willingness to continue cooperating).

617. United States v. Riggs, 537 F.2d 1219, 1222 (4th Cir. 1976) (dictum).

A suspect who requests to see an attorney is clearly exercising his 
sixth amendment rights, but it may be less certain that he has decided 
to exercise his fifth amendment right to remain silent. Neither a 
suspect’s silence after he is warned of his rights615 nor his statement 
that he has no information about the crime constitutes a clear 
assertion of his right.616 The Fourth Circuit has indicated that if a 
suspect makes an ambiguous statement that an officer recognizes 
could be construed as an assertion of his iifth amendment right, the 
officer should cease questioning and determine the meaning of this 
statement.617 Although a suspect may reassert his right to silence after 
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initially agreeing to be questioned,618 the Fifth Circuit in Howard v. 
Maggio619 found that periods of silence and crying during continued 
interrogation did not constitute such an assertion.620 In addition, the 
absolute prohibition against further questioning following a suspect’s 
assertion of his right to counsel621 does not apply when a suspect 
asserts his right to silence.622 The police may resume questioning as 
long as they have “scrupulously honored” the suspect’s right to cut off 
questioning.623 If the suspect volunteers statements, courts may find a 
valid waiver.624

618. Miranda v. Arizona, 384 U.S. 436, 473-74 (1966).
619. 540 F.2d 1280 (5th Cir. 1976) (per curiam).
620. Id. at 1281.
621. See note 611 supra and accompanying text.
622. Michigan v. Mosley, 423 U.S. 96, 104 (1975).
623. Id. at 97-98, 104 (detective gave defendant Miranda warnings and questioned him about 

murder charge several hours after defendant refused to answer another detective’s questions 
about unrelated robbery for which he had been arrested; Miranda principles not violated); 
United States v. Koch, 552 F.2d 1216, 1218 (7th Cir. 1977) (per curiam) (FBI agents began 
questioning defendant six hours after he told prison supervisor he did not want to talk; right to 
silence not violated); see Williams v. Ohio, 547 F.2d 40, 41 (6th Cir. 1976) (per curiam) 
(defendant refused to answer questions during two attempted interrogations that were 
approximately one hour apart, then several hours later coconspirator said he was willing to make 
statement implicating defendant and police arranged confrontation between two men after 
which defendant confessed; court held confession voluntary, but court did not refer to issue of 
repeated interrogations).

624. Michigan v. Mosley, 423 U.S. 96, 102-03 (1975); Lindsay v. United States, 542 F.2d 
755, 757 (8th Cir. 1976) (per curiam) (defendant asserted right to silence in interview with FBI 
agent; when military policeman later questioned him about identification, suspect requested 
second interview with FBI agent during which he incriminated himself).

625. Malloy v. Hogan, 378 U.S. 1, 7 (1964).
626. Miranda v. Arizona, 384 U.S. 436, 444, 475-76 (1966).
627. Johnson v. New Jersey, 384 U.S. 719, 721 (1966).
628. See Michigan v. Tucker, 417 U.S. 433, 443 (1974) (voluntaiy statements inadmissible in 

Government’s case-in-chief because obtained in violation of Miranda); United States v. Koch, 
552 F.2d 1216, 1219 (7th Cir. 1977) (per curiam) (statements obtained in compliance with 
Miranda inadmissible because involuntary).

629. Harris v. New York, 401 U.S. 222, 224 (1971).

Voluntariness. The fifth amendment permits the prosecution
to use at trial only voluntary confessions625 that have been preceded 
by the defendant’s express or implied voluntary’ waiver of his fifth and 
sixth amendment rights.626 Voluntariness is the sole standard applied 
in cases tried before Miranda and Escobedo.62’’ In cases tried after 
Miranda, statements are admissible in the Government’s case-in-chief 
only if they are both voluntary and obtained in compliance with 
Miranda.628 Confessions admitted merely to impeach the defendant, 
however, continue to be tested solely by the voluntariness standard.629 
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Reviewing courts also apply the voluntariness test to determine 
whether the erroneous admission of an unlawful confession requires 
them to reverse because the confession was involuntary.630

630. See notes 551-52 supra and accompanying text.
631. Jackson v. Denno, 378 U.S. 368, 385-86 (1964).
632. Id. at 377; United States v. Shoemaker, 542 F.2d 561, 564 (10th Cir.), cert, denied, 429 

U.S. 1004 (1976).
633. Davis v. North Carolina, 384 U.S. 737, 739 (1966); Hall v. Wolff, 539 F.2d 1146, 1150 

(8th Cir. 1976). The Second Circuit has observed that the standard forjudging voluntariness 
may be higher with respect to waiver of the right to counsel than with respect to waiver of the 
right to silence. United States v. Satterfield, 558 F.2d 655, 657 (2d Cir. 1976).

634. Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973). In Hall v. Wolff, 539 F.2d 1146 
(8th Cir. 1976), the Eighth Circuit distinguished between factors that show actual coercion and 
factors that are not in themselves coercive but rather indicate the weight that should be given to 
evidence of actual coercion. Thus, the court found that the suspect’s low intelligence, the failure 
of police to advise him of his right to remain silent, and the denial of his right to counsel served 
only to establish a setting in which the police could exert actual coercion. Id. at 1151.

635. See United States v. Jones, 547 F.2d 430, 431 (8th Cir. 1977) (per curiam) (confession of 
poorly educated defendant voluntary); United States v. O’Looney, 544 F.2d 385, 389 (9th Cir.) 
(confession of sophisticated businessman who had regular attorney and received Miranda warn
ings voluntary because police applied no coercive pressures), cert, denied, 429 U.S. 1023 (1976); 
Russell v. Parratt, 543 F.2d 1214, 1217 (8th Cir. 1976) (confession of 17-year-old defendant 
with history of mental disorders voluntary because police applied no coercive pressures); United 
States v. Hinton, 543 F.2d 1002, 1016-17 (2d Cir. 1976) (confession of college graduate who had 
“extraordinary familiarity with leading Supreme Court decisions” and was fully aware of rights 
voluntary), cert, denied, 97 S. Ct. 1677 (1977); United States v. Brown, 540 F.2d 1048, 1052 
(10th Cir. 1976) (confession of defendant who had substantial educational background in the 
area of criminal justice and was familiar with Miranda rights voluntary), cert, denied, 429 U.S. 
1100 (1977). In Davis v. North Carolina, 384 U.S. 737 (1966), the majority and dissenting 
opinions focused on different personal characteristics to reach different conclusions concerning 
voluntariness. Compare id. at 742 (confession of impoverished black defendant with fourth grade 
education involuntary) with id. at 753 (Clark, J., dissenting) (confession of 39-year-old 
defendant, who had been in jail many times and showed retentive memory and knowledge of 
legal technicalities during trial voluntary).

In determining voluntariness, courts may give special consideration to confessions by 
juveniles because juveniles are more open to suggestion than adults, are often too trusting, and 
may be easily confused or misled. United States v. Spruille, 544 F.2d 303, 306 (7th Cir. 1976).

Coerced confessions are inadmissible both because involuntary 
confessions are inherently unreliable and because courts hope to 
maintain public confidence in the administration of justice by 
deterring police from using unlawful methods to extract confes
sions.631 Because courts are concerned with more than the reliability 
of a confession, the truth or falsity of a confession is irrelevant to the 
issue of voluntariness.632 A statement is involuntary if the totality of 
circumstances that surrounded its making indicates that the suspect’s 
will was overborne by coercive pressures.633 In viewing the totality of 
the circumstances surrounding the confession, courts focus on the 
characteristics of the accused and the nature of the interrogation.634 
They consider such personal characteristics as age, intelligence, 
educational level, experience in criminal matters, and knowledge of 
rights,635 as well as the possibility that the suspect’s mental and 
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physical faculties were affected by alcohol or drugs to such an extent 
that any statements made were involuntary.636

636. United States v. Sledge, 546 F.2d 1120, 1121-22 (4th Cir.) (per curiam) (confession 
voluntary although defendant claimed he was high on narcotics, not in control, and fell off chair 
during interview; experienced agents said defendant coherent, seemed normal, and did not nod 
or fall off chair), cert, denied, 430 U.S. 910 (1977); United States v. Dorsett, 544 F.2d 687, 689 
(4th Cir. 1976) (confession voluntary although defendant high on drugs); United States v. 
Brown, 535 F.2d 424, 427 (8th Cir. 1976) (confession voluntary although defendant had been 
drinking; defendant able to climb stairs and sufficiently coherent to find driver’s license and lie 
about license misidentification); Johnson v. Havener, 534 F.2d 1232, 1233 (6th Cir.) (confession 
voluntary although suspect hospitalized and being treated with drugs for bums; defendant 
coherent and alert when seen by doctor and when subsequently interrogated by police with 
doctor’s permission), cert, denied, 429 U.S. 889 (1976).

637. Miranda v. Arizona, 384 U.S. 436, 467 (1966).
638. Davis v. North Carolina, 384 U.S. 737, 740 (1966) (confession elicited without warnings 

and under coercive circumstances involuntary; absence of warnings significant factor in 
determining confession involuntary).

639. Michigan v. Tucker, 417 U.S. 433, 443 (1974).

In examining the nature of the interrogation, courts also consider 
the methods used by police and the existence of other coercive 
pressures inherent in the interrogation process. Because the Miranda 
safeguards were developed to dispel the coercive pressures inherent 
in custodial interrogations,637 the absence of Miranda warnings is 
significant in determining voluntariness.638 Nevertheless, a confession 
given without warnings can be voluntary.639 Unnecessary delay in 
bringing the suspect before a magistrate is another factor that courts 
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consider.640 Furthermore, this Term in Hutto v. 7?oss641 the Supreme 
Court stated that a confession is involuntary if police extracted it 
through threats or violence, direct or implied promises, or exertion of 
improper influence. Thus, a confession may be involuntary if the 
prosecution requires it as part of a plea bargain agreement.642 In 
Hutto, however, the Court found the confession voluntary because the 
defendant was told that the plea bargain would be available whether 
or not he made a statement.643 Police may not use harsh confinement 
or the threat of it to compel a suspect to confess.644 Prolonged 

640. United States v. Yates, 553 F.2d 518, 519-20 (6th Cir. 1977) (two and one-half hour 
delay not sufficient to result in finding of involuntariness); United States v. Shoemaker, 542 F.2d 
561, 563 (10th Cir.) (confession voluntary because 15-hour delay justified and confession 
preceded delay), cert, denied, 429 U.S. 1004 (1976). Federal courts are required to consider 
delay in determining the issue of voluntariness. 18 U.S.C. §3501(b) (1970); see United States v. 
Mayes, 552 F.2d 729, 734 (6th Cir. 1977) (case remanded for rehearing on voluntariness issue 
with directions to consider the delay factor as required by 18 U.S.C. §3501 (b) (1970). In federal 
cases, confessions obtained before arraignment and more than six hours after arrest are 
inadmissible unless there is a reasonable explanation for the delay. Mallory v. United States, 
354 U.S. 449, 450-56 (1957); McNabb v. United States, 318 U.S. 342 (1943); 18 U.S.C. 
§3501(c) (1970); Fed. R. Crim. P. 5(a); see United States v. Burgard, 551 F.2d 190, 194-95 (Sth 
Cir. 1977) (confession admissible despite delay of 24 hours caused by magistrate’s absence); 
United States v. Shoemaker, 542 F.2d at 563 (confession admissible despite 13-hour delay 
caused by late hour of arrest, distance magistrate had to travel, and fact that arrest was on 
weekend); United States v. Edwards, 539 F.2d 689, 691 (9th Cir.) (confession admissible 
despite six-hour delay caused by shortage of personnel and vehicles to travel 125 miles to 
nearest magistrate), cert, denied, 429 U.S. 984 (1976); United States v. Haskins, 536 F.2d 775, 
778 (8th Cir.) (confession admissible despite eight-hour delay during which defendant taken to 
hospital for treatment of injuries), cert, denied, 429 U.S. 898 (1976). Delay caused by the 
defendant need not be considered. United States v. Shoemaker, 542 F.2d at 563 (defendant 
refused to go before magistrate until he had seen his family). If the delay is caused by nonfederal 
officials, the Government is under no further obligation to justify the delay unless it was caused 
by state officials and the defendant demonstrates the existence of a working arrangement 
between federal and state officials that was designed to facilitate interrogation of suspects in 
violation of federal standards. United States v. Mayes, 552 F.2d at 734 (confession obtained by 
federal officers while defendant in state custody; case reversed on other grounds and lower court 
instructed to consider whether three-day delay resulted from federal-state working relationship); 
United States v. Rose, 541 F.2d 750, 757-58 (8th Cir. 1976) (suspect arraigned in federal court 
but released and rearrested by state authorities because federal officers unable to disclose 
evidence supporting probable cause at preliminary hearing; confession obtained by federal 
officers while defendant in state custody admissible because no working arrangement between 
state and federal officials proven), cert, denied, 430 U.S. 908 (1977).

641. 429 U.S. 28 (1976).
642. Id. at 30.
643. Id.
644. United States v. Koch, 552 F.2d 1216, 1218-19 (7th Cir. 1977) (per puriam). In Koch the 

defendant, a prisoner accused of killing a fellow inmate, confessed after being confined for six 
hours in a six by eight foot “boxcar” cell. There was unrefuted testimony at trial that the prison 
had a policy of confining an accused inmate in the “boxcar” cell until he confessed to the alleged 
crime. Further, prison authorities were aware of defendant’s fear of close places and his 
tendency to attempt suicide when locked in a small room. Id.
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interrogation in a substantially coercive atmosphere is also an 
improper pressure that frequently leads courts to find a confession 
involuntary,645 but prolonged interrogation alone is not dispositive.646 
Police may exert some psychological pressure on suspects without 
making their subsequent confessions involuntary. Thus, the police 
may confront a suspect with the accusations of his alleged 
coconspirator to induce a confession.647 It is also permissible for the 
police to implicate a friend or a member of the suspect’s family in 
order to induce a confession.648

645. See Davis v. North Carolina, 384 U.S. 737, 752 (1966) (confession given after police held 
defendant in isolation in small detention cell for 16 days and questioned him twice each day for 
about one hour each time involuntary).

646. United States v. Lind, 542 F.2d 598, 599 (2d Cir. 1976) (per curiam) (confession 
voluntary although questioning lasted more than eight hours; much of the time was spent 
committing defendant’s lengthy oral statement to writing and translating between English and 
Spanish), cert, denied, 97 S. Ct. 1585 (1977).

647. Williams v. Ohio, 547 F.2d 40, 41 (6th Cir. 1976) (per curiam); Blackmon v. Blackledge, 
541 F.2d 1070, 1072 (4th Cir. 1976). Such an induced confession is voluntary but not 
spontaneous. Id.; see notes 575-76 supra and accompanying text.

648. United States v. Chapman, 549 F.2d 1075, 1078 n.l (6th Cir. 1977) (police discovered 
unlawfully owned guns in house shared by defendant and his mother; confession voluntary even 
though made in response to police suggestion that guns owned by mother); United States v. 
Brown, 540 F.2d 1048, 1052 (10th Cir. 1976) (police arrested defendant and girlfriend; 
confession voluntary even though defendant offered to confess in exchange for girlfriend’s 
release), cert, denied, 429 U.S. 1100 (1977).

649. Tanner v. Vincent, 541 F.2d 932, 936 (2d Cir. 1976), cert, denied, 429 U.S. 1065 (1977); 
United States v. Toral, 536 F.2d 893, 896 (9th Cir. 1976).

650. Tanner v. Vincent, 541 F.2d 932, 936 (2d Cir. 1976), cert, denied, 429 U.S. 1065 (1977); 
United States v. Jobin, 535 F.2d 154, 159 (1st Cir. 1976).

651. United States v. Toral, 536 F.2d 893, 896 (9th Cir. 1976) (first confession invalid only 
because police gave defective Miranda warnings; subsequent confession valid); United States v. 
Jobin, 535 F.2d 154,158-59 (1st Cir. 1976) (first confession invalid because IRS agents failed to 
follow Service guidelines requiring warnings of criminal nature of investigation and of right to 
counsel; subsequent confession valid); see United States v. Womack, 542 F.2d 1047,1051 (9th 
Cir. 1976) (first confession invalid because obtained in absence of counsel and without valid 
waiver of right to counsel; subsequent confession invalid despite express waiver of rights 
because defendant motivated in part by sense of futility created by prior failure of police to 
obtain counsel); Tanner v. Vincent, 541 F.2d 932, 936 (2d Cir. 1976) (first confession invalid 
because police gave warnings that met federal constitutional standards but did not satisfy state 
requirements; subsequent confession valid), cert, denied, 429 U.S. 1065 (1977).

If a suspect makes incriminating statements that are later 
determined to have been unlawfully obtained or involuntary, 
subsequent confessions are not necessarily inadmissible.649 This is the 
case even though courts realize that a suspect is less likely to assert 
his right to silence when he knows he has already confessed.650 The 
proper inquiry in such a situation is whether the conditions that made 
the earlier confession inadmissible carried over to invalidate the 
subsequent confession.651
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The Government must establish voluntariness by a preponderance 
of the evidence,652 and the decision must appear with unmistakable 
clarity in the record.653 The trial judge is required to consider 
voluntariness in a hearing outside the jury’s presence to ensure that 
the jury will not base its verdict on confessions determined to be 
involuntary.654 The Seventh Circuit has held that if the trial is before a 
judge, however, the judge need not hold a separate hearing because 
he is presumed capable of distinguishing between evidence intro
duced for the purpose of proving guilt or innocence and evidence 
introduced on the issue of voluntariness.655 In cases tried in federal 
court, if the judge determines that a confession is voluntary and 
admissible the jury is also permitted to consider evidence relating to 
voluntariness for the purpose of determining the credibility of the 
confession.656 The Eighth Circuit has held that if such evidence is 
admitted, the judge should not inform the jury that he found the 
confession to be voluntary because it could discourage the jury from 
using its own judgment.657 When a federal district court under a writ of 
habeas corpus reviews a state trial court decision on voluntariness, 
the federal court should review the whole record and make an 
independent judgment on the issue.658 A different standard applies 
when a federal court of appeals reviews a habeas corpus petition 
involving a district court decision on voluntariness: in this situation, it 
should reverse the district court decision only if it is clearly 
erroneous.659

652. Lego v. Twomey, 404 U.S. 477, 489 (1972); United States v. Haskins, 536 F.2d 775, 778 
(8th Cir.), cert, denied, 429 U.S. 898 (1976).

653. Sims v. Georgia, 385 U.S. 538, 544 (1967). But see Burbank v. Warden, 535 F.2d 361, 
366 (7th Cir. 1976) (conviction upheld although judge made ambiguous remarks suggesting that 
issue of voluntariness submitted to jury), cert, denied, 429 U.S. 1045 (1977).

654. Sims v. Georgia, 385 U.S. 538, 543 (1967); Jackson v. Denno, 378 U.S. 368, 391 (1964). 
This is a constitutional standard, but it has also been codified in 18 U.S.C. § 3501 (a) (1970). 
Section 3501 applies to all confessions that the prosecution attempts to introduce, whether in 
the case-in-chief or in rebuttal, but the defense counsel must raise the issue of voluntariness in 
order to invoke the section. United States v. Diop, 546 F.2d 484, 486 (2d Cir. 1976). At least two 
circuits also require a hearing outside the jury’s presence to determine the factual question 
whether Miranda warnings were given. See United States v. Gonzalez, 548 F.2d 1185, 1189-90 
(5th Cir. 1977); United States v. McDaniel, 545 F.2d 642, 644 (9th Cir. 1976).

655. Placek v. Illinois, 546 F.2d 1298, 1304-05 (7th Cir. 1976).
656. 18 U.S.C. §3501(a) (1970).
657. United States v. Standing Soldier, 538 F.2d 196, 203 (8th Cir.), cert, denied, 429 U.S. 

1025 (1976).
658. Davis v. North Carolina, 384 U.S. 737, 741-42 (1966); Russell v. Parratt, 543 F.2d 1214, 

1217 (8th Cir. 1976).
659. Russell v. Parratt, 543 F,2d 1214, 1217 (8th Cir. 1976).

Use of Postarrest Silence and Confessions at Trial. In
Miranda the Supreme Court concluded that neither unlawfully 



350 The Georgetown Law Journal [Vol. 66:201

obtained confessions nor a suspect’s silence in the face of accusations 
could be used at trial for any purpose.660 The Court subsequently 
created an exception to that rule, holding that the prosecutor may use 
voluntary statements for the purpose of impeaching the defendant’s 
testimony at trial even if the statements were obtained in violation 
of Miranda.66' Last Tenn, however, the Supreme Court determined in 
Doyle v. Ohio662 that the use of a defendant’s postarrest silence to 
impeach his trial testimony violates due process. The Court reasoned 
that once a defendant has been instructed of his right to remain silent, 
it is fundamentally unfair to use his silence to impeach him.663 The 
Court also recognized that the defendant’s silence is inherently 
ambiguous because it may represent either the defendant’s invocation 
of his fifth amendment right to remain silent or his admission of 
guilt.664

660. Miranda v. Arizona, 384 U.S. 436, 468 n.37, 479 (1966).
661. Oregon v. Haas, 420 U.S. 714, 723-24 (1975) (statements inadmissible in case-in-chief 

because made after request for counsel admissible for impeachment purposes); Harris v. New 
York, 401 U.S. 222, 225-26 (1971) (statements inadmissible in case-in-chief because obtained 
without Miranda warnings admissible for impeachment purposes).

662. 426 U.S. 610 (1976).
663. Id. at 618.
664. Id. at 617.
665. United States v. Hale, 422 U.S. 171, 180-81 (1974).
666. 536 F.2d 601 (5th Cir. 1976) (per curiam).
667. Id. at 603.
668. Id. at 602 (defendant claimed at trial that his codefendant had planned escape from 

prison, constructed escape cavern big enough for 10 men, and when unexpectedly interrupted 
had kidnapped defendants and forced them into the hideaway with fake guns).

669. Id. at 603; see Reid v. Riddle, 550 F.2d 1003, 1004 (4th Cir. 1977) (per curiam) (use of 
silence in impeaching defendant’s testimony unconstitutional; reversal required because error 
not harmless); United States v. Stevens, 538 F.2d 1203, 1206 (5th Cir. 1976) (per curiam) 
(reversal required because ambiguous testimony implied that defendant refused to answer 
arresting agent’s questions); United States v. Impson, 535 F.2d 286, 287 (5th Cir. 1976) (per 
curiam) (arresting officer’s trial testimony regarding defendant’s postarrest silence inad
missible).

Recognizing the ambiguous character of a defendant’s silence, the 
Supreme Court had previously invoked its supervisory powers over 
the federal courts to hold postarrest silence inadmissible if, under the 
circumstances of the case, the prejudicial impact of the silence 
outweighed its probative value.665 In United States v. Harp666 the Fifth 
Circuit held that the Supreme Court’s decision in Doyle forecloses the 
use of this balancing test in determining the admissibility at trial of 
the suspect’s silence.667 In Harp the prosecutor referred in his closing 
argument to the defendant’s pretrial silence concerning a transpar
ently frivolous defense.668 The court held unconstitutional the use of 
the defendant’s silence to impeach his explanation at trial despite the 
probative value his silence might have had under the balancing 
approach.669 It is frequently unclear, however, whether testimony or 
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prosecutorial remarks at trial are actually, comments on the 
defendant’s pretrial silence.670 Remarks on the substance of a 
defendant’s statements at the time of a search or arrest do not 
constitute comments on his silence.671 Even if the court finds a clear 
comment on postarrest silence, it need not reverse if the error is 
harmless.672 673

670. Compare United States v. Stevens, 538 F.2d 1203, 1206 (5th Cir. 1976) (per curiam) 
(admission of arresting agent’s ambiguous testimony implying that defendant refused to answer 
questions was unconstitutional comment) with United States v. Washington, 550 F.2d 320, 328 
(5th Cir. 1977) (comments by codefendant’s counsel about codefendant’s testimony at trial did 
not prejudicially emphasize defendant’s failure to testify), cert, denied, 46 U.S.L.W. 3193 (U.S. 
Oct. 4, 1977) and United States v. Ivey, 546 F.2d 139, 144 (5th Cir.) (prosecution’s comment 
that defendant could have called airport manager and introduction of evidence that defendant 
gave name of aircraft owner but answered no further questions not attempt to impute guilt from 
silence), cert, denied, 97 S. Ct. 2662 (1977) and Mercado v. Massey, 536 F.2d 107, 109 (5th Cir. 
1976) (prosecution’s reference in closing argument to defendant’s sudden silence at arrest not 
impermissible comment because not linked to defendant’s guilt or credibility).

671. United States v. Bennett, 542 F.2d 63, 65 (10th Cir. 1976) (not impermissible for 
prosecutor to comment that defendant failed to explain presence of contraband in cell and that 
defendant’s exclamation “Oh, hell!” when cell searched was not an exclamation of surprise), cert, 
denied, 429 U.S. 1048 (1977).

672. See Chapman v. United States, 547 F.2d 1240, 1250 (5th Cir.) (testimony concerning 
defendant’s silence harmless error), cert, denied, 97 S. Ct. 1705 (1977); United States v. Wycoff, 
545 F.2d 679, 682 (9th Cir. 1976) (testimony on defendant’s silence harmless error because 
evidence overwhelming and judge instructed jury to disregard), cert, denied, 429 U.S. 1105 
(1977); Meeks v. Havener, 545 F.2d 9, 10 (6th Cir. 1976) (per curiam) (cross-examination of 
defendant on postarrest silence harmless error because evidence overwhelming and prosecutor 
did not suggest that jury draw implication of guilt); Jones v. Wyrick, 542 F.2d 1013, 1015 (8th 
Cir. 1976) (per curiam) (cross-examination of defendant revealed postarrest silence, but reversal 
not required because evidence overwhelming and judge took proper corrective action), cert, 
denied, 97 S. Ct. 1603 (1977); Booton v. Hanauer, 541 F.2d 296, 299 (1st Cir. 1976) (deputy 
sheriff’s testimony on defendant’s silence harmless error because other evidence overwhelming 
and prosecutor made no further comment).

673. 551 F.2d 534 (2d Cir. 1977), cert, denied, 46 U.S.L.W. 3193 (U.S. Oct. 4, 1977).
674. Id. at 537.
675. Id.
676. United States v. Calandra, 414 U.S. 338, 348 (1974). In Calandra the Court took pains

tn nhcamm 4-U---- 1... • *

This term the Second Circuit developed a limited exception to the 
Doyle rule. In United States v. Conlin613 the defendant testified that he 
had given police an exculpatory explanation for discrepancies in his 
income tax forms immediately after his arrest. In reality he had 
maintained silence for approximately an hour before making a 
statement.674 The court permitted the Government to refute the 
defendant’s testimony because the defendant himself had raised the 
issue of his postarrest silence.675

THE EXCLUSIONARY RULE

Scope of the Remedy. The exclusionary rule, a judicially
created remedy for violations of constitutional rights,676 requires that 
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evidence obtained in violation of an individual’s fourth, fifth, or sixth 
amendment rights may not be introduced at trial against that 
individual.677 In the context of confessions and identifications, the 
exclusionary rule derives support from the inherent unreliability of 
evidence obtained in an atmosphere of uncertainty, intimidation, or 
coercion.678 In the fourth amendment context, however, the fact of an 
illegal search does not impeach per se the reliability or relevance of 
the evidence obtained thereby in the determination of guilt or 
innocence;679 hence, courts apply the exclusionary rule to illegal 
searches and seizures largely in an effort to deter police miscon-

fourth amendment context. Mapp u. Ohio suggests the contrary, however, by characterizing the 
rule as “part and parcel" of the constitutional right to be free from unreasonable searches and 
seizures. 367 U.S. 643, 648-51 (1961).

677. Mapp v. Ohio, 367 U.S. 643, 655 (1961) (rule excluding evidence seized in violation of 
fourth amendment applied to state criminal trials); Weeks v. United States, 232 U.S. 383, 398- 
99 (1914) (rule applied to federal criminal trials). The exclusionary rule does not apply to 
evidence illegally seized from American defendants by law enforcement authorities of other 
countries unless the circumstances of the search “shock the judicial conscience” or unless 
American law enforcement authorities participated in or directed the foreign search. United 
States v. Morrow, 537 F.2d 120, 139 (5th Cir. 1976) (rule inapplicable to search and seizure in 
Canada when FBI merely provided Canadian authorities with name of informant); see United 
States v. Marzano, 537 F.2d 257, 269-70 (7th Cir. 1976) (rule inapplicable to search made 
incident to arrest by local authorities on Grand Cayman Island; when FBI only provided 
information leading to search, mere presence of federal officers without active involvement not 
sufficient to make them participants), cert, denied, 429 U.S. 1038 (1977). A prior decision in a 
state suppression hearing does not collaterally estop the parties in a federal prosecution from 
seeking to use or suppress the same evidence. See United States v. Mejias, 552 F.2d 435, 444 
(2d Cir. 1977) (Federal Government, not party to state proceeding granting suppression, could 
use evidence in federal trial); United States v. Panebianco, 543 F.2d 447, 456 (2d Cir. 1976) 
(same), cert, denied, 429 U.S. 1103 (1977).

Ordinarily, the motion to suppress must be made prior to trial. Fed. R. Crim. P. 12(b)(3); see 
United States v. Wood, 550 F.2d 435, 439 (9th Cir. 1976) (motion to suppress made at trial held 
untimely because counsel had notice of Government’s evidence list four days prior to trial); 
United States v. Farnkoff, 535 F.2d 661, 664 (1st Cir. 1976) (motion to suppress evidence made 
for first time at trial untimely).

678. See, e.g., Brewer v. Williams, 97 S. Ct. 1232, 1247 (1977) (Powell, J., concurring) 
(violations of fifth and sixth amendments arise in the context of challenges to the fairness of the 
trial or to the integrity of factfinding process); David v. North Carolina, 384 U.S. 737, 752-53 
(1966) (when facts show that defendant confessed out of fear that he would never be released 
from jail, confession is result of overbome free will and is inadmissible in evidence); Escobedo v. 
Illinois, 378 U.S. 478, 488-89 (1964) (because system of justice that depends on confessions will 
be less reliable than when prosecution seeks extrinsic evidence, consultation with counsel 
necessary to enhance reliability); cf. Johnson v. New Jersey, 384 U.S. 719, 729 (1966) (dictum) 
(although confessions are highly persuasive to jury and likely to be untrustworthy if coerced, 
Escobedo and Miranda not applied retroactively because defendant can still show 
involuntariness in earlier cases).

679. Kaufman v. United States, 394 U.S. 217, 237 (1969) (Black, J., dissenting); accord, 
Stone v. Powell, 428 U.S. 465, 490 (1976) (disparity between police officer’s error and windfall 
afforded guilty defendant contrary to “idea of proportionality . . . essential to concept of 
justice”); see Friendly, Is Innocence Irrelevant? Collateral Attack on Criminal Judgments, 38 U. 
Chi. L. Rev. 142, 161-62 (1970) (noting that collateral fourth amendment attacks confer benefit 
on arguably guilty defendants by providing additional opportunity to litigate claim of innocence).
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duct.680 In recent decisions, however, the Supreme Court has been 
reluctant to employ the exclusionary rule when it perceives its use as 
providing very little potential for deterrence or when the illegally 
obtained evidence nontheless carries persuasive signs of reliability.681 
Characteristic of this trend is the Supreme Court’s opinion this Term 
in Manson v. Brathwaite,682 in which it weighed the deterrence 
rationale against reliability in the context of suggestive identification 
procedures.683 The Court rejected a per se approach to identification 
procedures that requires the automatic exclusion of a suggestive 
identification regardless of its reliability in favor of a totality of 
the circumstances test in which reliability plays the preeminent 
role.684 At the same time, the Court conceded that the per se approach 
would work more effectively to deter police misconduct.685 It resolved 
the inevitable tension between reliability and deterrence by conclud
ing that the societal costs of the per se approach are too high because 

680. See, e.g., United States v. Peltier, 422 U.S. 531, 537 (1975) (refusing to apply 
exclusionary rule to pre-Almeida-Sanchez border search because police act in good faith, 
deterrence purpose of rule not advanced); Mapp v. Ohio, 367 U.S. 643, 658 (1961) (applying 
exclusionary rule to state proceedings to prevent federal officers from turning illegally seized 
evidence over to state prosecutors); Elkins v. United States, 364 U.S. 206, 217 (1960) 
(observing that rule compels respect for constitutional right by removing incentive to disregard 
it). Because it can exclude the most probative evidence from a jury’s consideration, the 
exclusionary rule has been frequently criticized in recent years. See generally Amsterdam, 
Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 349 (1974); Kaplan, The Limits of the 
Exclusionary Rule, 26 Stan. L. Rev. 1027 (1974).

681. See Stone v. Powell, 428 U.S. 465, 486-88 (1976) (deterrent value of exclusionary rule
will not be significantly affected by refusal to review federal habeas corpus petitions alleging 
fourth amendment violations by state officials when issue has been fully litigated in state court); 
United States v. Janis, 428 U.S. 433,454 (1976) (rule inapplicable in civil tax refund suit because 
minimal deterrent effect of rule outweighed by its social costs); United States v. Calandra, 414 
U.S. 338, 349-52 (1974) (rule inapplicable in grand jury proceedings because minimal deterrent 
effect outweighed by possible impediment to role of grand jury); cf. United States v. Peltier, 422 
U.S. 531, 537 (1975) (denying retroactive application of exclusionary rule to roving border 
patrol search illegal under Almeida-Sanchez because deterrent purpose not advanced when 
police act in good faith); United States v. Juarez-Rodriguez,___ F.2d____ ,____ , No. 74-118,
at 4 (9th Cir. Nov. 16, 1976) (en banc) (denying retroactive application of requirement of 
probable cause for fixed checkpoint searches because no deterrent effect when agent had 
neither actual nor constructive knowledge of unconstitutionality of search).

Using similar logic, courts have held that the exclusionary rule does not apply at the 
sentencing stage as long as the illegally obtained evidence is reliable and suppression would be 
unlikely to deter official misconduct. Compare United States v. Lee, 540 F.2d 1205, 1211-12 
(4th Cir.) (judge could consider defendant’s prior conviction, reversed because based on illegal 
search, in determining sentence in later case), cert denied, 429 U.S. 894 (1976) with Verdugo v. 
United States, 402 F.2d 599, 609-13 (9th Cir. 1969) (when agents with sufficient 
evidence for conviction conducted illegal search for sole purpose of increasing defendant’s 
sentence, illegally seized evidence excluded from consideration at sentencing), cert, denied, 397 
U.S. 925 (1970).

682. 97 S. Ct. 2243 (1977).
683. Id. at 2252.
684. Id. at 2252-53.
685. Id. at 2252.
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it would exclude reliable evidence and “would result, on occasion, in 
the guilty going free.”686 In Brewer v. Williams,687 however, a sharply 
divided Court affirmed the lower court’s suppression of reliable 
and damning evidence in violation of the defendant’s right to the 
assistance of counsel.688 Over Chief Justice Burger’s blistering 
dissent,689 the Court held that when police violated an agreement not 
to interrogate a suspect outside the presence of his counsel, the ex
clusionary rule mandated suppression of the evidence obtained 
despite its unquestioned reliability.690 Justice Powell in his concur
rence to Williams suggested that whether the exclusionary rule is 
invoked in a particular setting ought to turn not merely on the 
underlying reliability but also on the flagrancy of the police 
misconduct; he observed that when, as in Williams, the police had 
deliberately transgressed their oral agreements with counsel, the 
reliability of the evidence illegally obtained could not save it from 
suppression.691

686. Id.
687. 97 S. Ct. 1232 (1977).
688. Id. at 1242-43. After the defendant was picked up by the police as a suspect in the 

kidnapping of a small child whose body was still undiscovered, his attorney asked to be 
permitted to accompany him on the 160-mile trip to Des Moines, Iowa, where the child had 
disappeared. After permission was refused, the attorney asked the police not to interrogate 
Williams during the trip and they agreed. Notwithstanding the agreement, the police cajoled the 
defendant into leading them to a small town en route to Des Moines where the child’s body was 
discovered. Id. at 1236.

689. 97 S. Ct. at 1248-55 (Burger, C.J., dissenting). Chief Justice Burger would not apply the 
exclusionary rule except in cases of egregious police misconduct, which he maintained was 
absent in Williams. Id. at 1251. Justice Powell apparently agreed with his rationale but 
disagreed as to the facts. Id. at 1247 n.2 (Powell, J., concurring).

690. Id. at 1242; see id. at 1244 (Marshall, J., concurring) (observing that despite suppression 
of evidence, defendant would very probably be reconvicted on retrial).

691. Id. at 1247 n.2 (Powell, J., concurring).
692. 550 F.2d 385 (7th Cir. 1977).
693. Id. at 387-88.
694. 414 U.S. 338 (1974).
695. Id. at 349.
696. 550 F.2d at 393-94.

In United States v. Paepke692 the police seized currency as a result 
of an illegal drug-related search and subsequently attempted to use 
that money as evidence in the prosecution of a tax fraud committed 
after the search.693 Applying United States v. Calandra,694 which 
advocates balancing potential injury to the factfinding process against 
the degree to which police misconduct will be deterred by a particular 
invocation of the exclusionary rule,695 the Seventh Circuit refused to 
suppress the evidence.696 The court determined that because the 
arresting officers could not have predicted that any evidence seized in 
the narcotics search would ultimately be used to establish tax fraud,
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the exclusion of the evidence could have only a minimal deterrent 
effect, at the cost of damaging the self-reporting system of taxation.697 
Because the police planned to use the illegally obtained evidence in 
the prosecution of the defendant, the court’s distinction between its 
intended use in a narcotics case and its ultimate use in a tax fraud case 
is misguided.698

697. Id. at 391-93. The court held that the exclusionary rule could not be used to shield the 
defendant from the consequences of his subsequent false statements on his tax returns. Id.; see 
Walder v. United States, 347 U.S. 62, 65 (1954) (suppressed evidence may be used to impeach 
statements made by defendant on direct examination); cf. United States v. Wong, 97 S. Ct. 
1823, 1826-27 (1977) (inadequate warning against self-incrimination will not result in 
suppression of false testimony before grand jury in later trial for perjury).

698. A more persuasive reason for withholding application of the rule presents itself when the 
police clearly acted in good faith in conducting the search or interrogating a suspect. See United 
States v. Peltier, 422 U.S. 531, 537 (1975) (good faith reliance of police officer who believe 
evidence seized will be admissible not subject to retroactive application of Almeida-Sanchez 
broadening of exclusionary rule to roving border patrol searches); Fuller v. Alaska, 393 U.S. 80, 
81 (1969) (per curiam) (good faith reliance by states on prior decision allowing admissibility of 
certain intercepted communications precluded retroactive application of later overruling 
decision).

699. See Wong Sun v. United States, 371 U.S. 471, 484-87 (1963) (exclusionary rule excludes 
evidence obtained as the “fruit” of an illegal search).

700. Id. at 484-87; see United States v. Mayes, 552 F.2d 729, 732 (6th Cir. 1977) 
(suppressing defendant’s confession at police headquarters as fruit of illegal arrest made at his 
apartment); United States v. Haes, 551 F.2d 767, 772 (8th Cir. 1977) (pornographic film found 
during search of shipper’s office suppressed because authorities discovered shipper’s address 
through illegal search of mailed packages); United States v. Kelly, 551 F.2d 760, 763-64 (8th 
Cir. 1977) (denying suppression of evidence found under common stairwell by officer leaving 
building because not a product of prior illegal search of defendant’s apartment); United States v. 
Wynn, 544 F.2d 786, 791 (5th Cir. 1977) (suppressing counterfeit money found during inventory 
search of defendant at police station following illegal arrest for possession of marijuana); United 
States v. Armedo-Sarmiento, 545 F.2d 785, 796 (2d Cir. 1976) (bribe offer to officers who were il
legally searching defendant’s apartment suppressed as fruit of illegal search). The defendant has 
the burden of showing that the discovery of evidence was tainted by a prior illegal search. 
Aiderman v. United States, 394 U.S. 165,183 (1969) (defendant must produce specific evidence 
demonstrating taint); see United States v. Sand, 541 F.2d 1370, 1375-76 (9th Cir. 1976) 
(evidence admitted because defense failed to make showing that police acquired it through 
information from prior illegal search; absent such a showing, Government not obligated to 
demonstrate independent origin of evidence), cert, denied, 429 U.S. 1103 (1977).

Whether the exclusionary rule applies to evidence obtained by exploiting statements obtained 
in the absence of Miranda warnings or otherwise in violation of a defendant’s fifth or sixth 
amendment rights is uncertain. See United States v. Lemon, 550 F.2d 467, 472 (9th Cir. 1977) 
(unclear whether “fruits doctrine” applies to evidence obtained in absence of Miranda 
warnings). When the “fruit” of the first illegal confession is another confession, the degree to 
which the second confession is voluntary, despite the coercion or illegality surrounding the first, 
determines its admissibility. See United States v. Womack, 542 F.2d 1047, 1051 (9th Cir. 1976) 
(when first confession invalid because obtained in absence of counsel, second confession 
suppressed despite defendant’s signing of waiver form hpraiicp «permit 

Fruits of Illegal Searches and Seizures. Under the Wong Sun
doctrine,699 courts will suppress evidence obtained through the use of 
information gathered in violation of an individual’s constitutional 
rights.700 Such evidence will be admitted, however, if the Government 
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shows either that it could have obtained the evidence through 
independent and lawful means701 or that the connection between the 
evidence ultimately adduced at trial and the initial search or seizure is 
sufficiently attenuated to dissipate the taint of the primary 
illegality.702 Twice this term the Second Circuit considered the 
question whether the interposition of voluntary cooperation by a 
defendant or a conspirator can remove the taint of the illegal seizure 

part from defendant’s belief that he could not obtain counsel); United States v. Toral, 536 F.2d 
893, 896 (9th Cir. 1976) (when first confession invalid only because Miranda warnings 
incomplete and not because involuntary, second confession not suppressed); United States v. 
Jobin, 535 F.2d 154, 158-59 (1st Cir. 1976) (statements and business records obtained from 
defendant at first interview suppressed because IRS agents failed to follow guidelines requiring 
warnings of criminal nature of investigation and of right to counsel; testimony and records from 
later interview not suppressed because required warnings given and no evidence of coercion 
shown).

If statements illegally obtained from the defendant disclose the identity of a third-party 
witness, it is unsettled whether the defendant may move to suppress the third party’s testimony 
as the fruit of an illegal confession. When the initial statements are illegal merely because the 
police gave defective Miranda warnings, but when no actual showing of involuntariness has been 
made, suppression of the third party’s testimony has not been granted. See Michigan v. Tucker, 
417 U.S. 433, 445-51 (1974) (testimony of witness not suppressed, although identity of witness 
disclosed by defendant without benefit of full Miranda warnings; no justification for extending 
exclusionary rule to third party's testimony in pre-Miranda case when defendant was aware of 
right to remain silent and police only violated procedural standards); accord, Simmons v. 
Clemente, 552 F.2d 65, 69-70 (2d Cir. 1977) (when defendant identified accomplice and had not 
received adequate warning under Miranda, testimony of accomplice not suppressed). In Tucker 
the Supreme Court observed that in a “proper case,” presumably one in which the defendant 
made an involuntary confession, it would view the Wong Sun doctrine as applicable to fifth 
amendment violations. 417 U.S. at 446-47.

701. See United States v. Abascal,___ F.2d____ ,____ , No. 75-1093, at 422 (9th Cir. Mar.
18, 1977) (search of defendant’s car could be independently supported by information derived 
legally from sources unrelated to alleged illegal search of car in defendant’s garage); United 
States v. Kelly, 547 F.2d 82, 86 (8th Cir. 1977) (evidence uncovered during illegal search of car 
suppressed in absence of showing by Government that it possessed independent information 
leading to evidence); United States v. Ochoa, 543 F.2d 564, 566-67 (5th Cir. 1976) (per curiam) 
(despite illegal search leading to evidence of defendant’s true identity, testimony regarding 
identity admissible because defendant’s name also on car registration already in police 
possession).

702. Wong Sun v. United States, 371 U.S. 471, 491 (1963); United States v. Mullens, 536 
F.2d 997, 999-1000 (2d Cir. 1976) (defendant’s confession to police not fruit of prior illegal 
search of parents’ home because defendant’s voluntary confession dissipated taint of illegality); 
United States v. Jobin, 535 F.2d 154, 159 (1st Cir. 1976) (although first confession illegal 
because IRS agents failed to give Miranda-type warnings, statements at second interview in a 
different location several hours later made after warnings given sufficiently separated from 
prior tainted confession to be admissible). But see United States v. Ceccolini, 542 F.2d 136,141 
(2d Cir. 1976) (illegal search of shop led directly to employee’s grand jury testimony; testimony 
suppressed despite employee's exercise of free will in testifying because no showing by 
Government that employee would inevitably have been discovered and questioned without the 
illegal search), cert, denied, 97 S. Ct. 1693 (1977).

The exclusionary rule does not require the suppression of lawfully seized evidence merely 
because it was obtained contemporaneously with an unlawful seizure. United States v. Daniels, 
549 F.2d 665, 668 (9th Cir. 1977) (upholding seizure of marijuana pursuant to warrant even 
though letters illegally seized in same search).



1977] Circuits Note: Criminal 357

leading to the individual’s cooperation.703 704 In United States v. 
Mullens'10* an invalid search of the defendant’s house turned up a large 
quantity of counterfeit money under circumstances strongly impli
cating his mother.705 When apprised of these facts, the defendant led 
the police to a printing press and later signed a full confession.706 On 
appeal, the defendant argued that all the evidence should have been 
excluded because none of it would have been revealed but for the first 
illegal search. He further argued that his parents’ detention left him 
no choice but to cooperate.707 The court rejected the latter argument 
with the observation that it was founded “upon a misconceived 
identity between those choices which are physically or psychologically 
coerced and those that are merely difficult.”708 Accordingly, the court 
held that his cooperation with the police was voluntary and provided 
independent support for the evidence subsequently seized.709 710 Later, 
the court applied Mullens to less persuasive facts in United States v. 
Galante.110 As a result of an invalid search of a warehouse,711 the 
police obtained evidence implicating one individual in a conspiracy to 
possess stolen goods. Thereafter, he decided to cooperate with the 
FBI agents by arranging to meet his accomplices to pass some of the 
stolen items while the agents kept him under surveillance.712 The 
court held that the evidence seized incident to the defendants’ 
subsequent arrests was admissible despite the illegality of the first 
arrest because their accomplice’s voluntary cooperation had broken 
the chain of causation.713 Judge Kaufman disagreed with an extension 
of Mullens to the facts of Galante and questioned whether an arrestee 
discovered with inculpatory material who merely cooperated with the 
police to mitigate the effects of a prosecution against himself could be 
regarded as having made a free choice.714

703. United States v. Galante, 547 F.2d 733 (2d Cir. 1976), cert, denied, 97 S. Ct. 2930 
(1977); United States v. Mullens, 536 F.2d 997 (2d Cir. 1976).

704. 536 F.2d 997 (2d Cir. 1976).
705. Id. at 999.
706. Id.
707. In essence, Mullens suggested a but-for causality test that would result in the 

suppression of all evidence that would not have been found without the illegal search, an 
approach expressly rejected in Wong Sun. 371 U.S. at 487-88.

708. 536 F.2d at 1000.
709. Id.
710. 547 F.2d 733 (1976), cert, denied, 97 S. Ct. 2930 (1977).
711. Id. at 735-36. Although the district court had found the initial search legal, the 

Government on appeal did not stand upon the legality of the search. Id.
712. Id. at 735.
713. Id. at 741. The first arrestee later pled guilty and testified for the Government. Id. at 

735.
714. Id. at 742 (Kaufman, J., concurring). Judge Kaufman would have admitted the evidence 

seized at the later arrest because the facts indicated that the FBI agents would have been led to 
the defendants independently of the initial illegal search. Id.
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Standing to Challenge Illegal Searches and Seizures. In the
fourth amendment context the exclusionary rule may be invoked only 
by those persons whose own rights have been violated by an illegal 
search or seizure.715 The limitation that this standing doctrine 
imposes on the class of defendants permitted to benefit from the 
exclusionary rule arises out of an awareness that, at least with regard 
to search and seizure claims, the rule often excludes trustworthy 
evidence at the expense of successful prosecutions.716 The standing 
doctrine, therefore, articulates a judicial philosophy that not every 
admittedly injured defendant ought to be permitted to complain of 
illegal police conduct.717 Hence, an unlawful search may be challenged 

715. Alderman v. United States, 394 U.S. 165, 171-72 (1969); see, e.g., United States v. Fury, 
554 F.2d 522, 525-26 (2d Cir. 1977) (no standing to challenge Government’s alleged failure to 
minimize recordings of extraneous conversations on tap of another individual’s phone; although 
defendant party to some conversations, his privacy interest not violated by Government’s failure 
to minimize other conversations); United States v. Gamble, 541 F.2d 873, 877 (10th Cir. 1976) 
(no standing to object to seizure of items in car owned by another because defendant had no 
privacy interest in car); United States v. Hodge, 539 F.2d 898, 904 (6th Cir. 1976) (no standing 
to object to interception of phone calls because defendant not a party to any of the calls and tap 
not on his phone), cert, denied, 429 U.S. 1091 (1977); United States v. Curtis, 537 F.2d 1091, 
1094 (10th Cir.) (corporation president did not have standing to object to seizure of items during 
illegal search of corporate office because president’s rights not violated), cert, denied, 429 U.S. 
962 (1976); cf. United States v. Allen, 537 F.2d 1387, 1389-90 (5th Cir. 1976) (holding unclear) 
(no standing to object to questioning of third party following illegal search even though 
defendant on premises where third party questioned); United States v. Jobin, 535 F.2d 154,159 
(1st Cir. 1976) (seif-incrimination) (no standing to object to introduction of incriminating 
corporate records surrendered to IRS agent after incomplete Miranda-type warnings because 
records not defendant’s personal property).

An individual has no reasonable expectation of privacy in his bank records and therefore has 
no standing to object to their search. United States v. Miller, 425 U.S. 435, 442-44 (1976); see 
United States v. Herndon, 536 F.2d 1027, 1029 (5th Cir. 1976) (per curiam) (defendant has no 
standing to challenge use of bank records to obtain checks and other documents admitted at 
trial); cf. United States v. Privitera, 549 F.2d 1317, 1318 (9th Cir.) (per curiam) (in motion to 
quash, defendant has no standing to contest subpoena of bank records), cert, denied, S. Ct. 
2634 (1977); United States v. Sand, 541 F.2d 1370, 1374 (9th Cir. 1976) (same), cert, denied, 
429 U.S. 1103 (1977).

If a defendant abandons an item prior to its seizure by police, he has no reasonable 
expectation of privacy with respect to it and cannot contest its seizure. See United States v. 
Jackson, 544 F.2d 407, 409 (9th Cir. 1976) (defendant who abandoned suitcase containing 
heroin had no standing to challenge seizure).

716. United States v. Turk, 526 F.2d 654, 661 (5th Cir. 1976) (Goldberg, J.); see United 
States v. Calandra, 414 U.S. 338, 348 (1974) (because exclusionary rule is remedial device, it 
should be limited to those cases in which Government seeks to use fruits of unlawful search 
against its victim); Aiderman v. United States, 394 U.S. 165, 174-75 (1969) (added benefit of 
extending exclusionary rule to individuals other than victims of police misconduct outweighed by 
value of having them tried on basis of all probative evidence).

717. Last term in United States v. Turk, 526 F.2d 654 (5th Cir. 1976), Judge Goldberg 
emphasized that fourth amendment standing does not stem from the case or controversy 
requirement of injury in fact; presumably all criminal defendants will potentially suffer a great 
loss and will be motivated to pursue vigorously their defense. Id. at 660 & n.7. Rather, because 
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only by those persons having a substantial proprietary interest in the 
premises searched or the items seized718 and by persons lawfully on 
the premises at the time of the search.719

the standing doctrine imposes an artificial and illogical limit on the scope of the exclusionary 
rule, Judge Goldberg suggested that a more efficacious method of imposing the rule would be 
merely to exclude the evidence obtained in every four or five illegal searches on a random basis. 
Id. at 660 & n. 17; see White & Greenspan, Standing to Object to Search and Seizure, 118 U. Pa. L. 
Rev. 333, 365-66 (1970) (noting that because police are not deterred by present standing 
doctrine from making an illegal search of one man’s house to gather incriminating evidence 
against another, but are deterred from making an illegal search of the house of the suspect 
himself, standing shields the “guilty” and penalizes the “innocent”).

718. See, e.g., United States v. Haes, 551 F.2d 767, 769-70 (8th Cir. 1977) (defendant had 
standing because he possessed proprietary interest in package unlawfully inspected while being 
delivered); United States v. Galante, 547 F.2d 733, 738-40 (2d Cir. 1976) (defendants lacked 
standing because storing stolen goods in another’s warehouse does not confer an interest in the 
premises searched), cert, denied, 97 S. Ct. 2930 (1977); United States v. Christopher, 546 F.2d 
496, 497 (2d Cir. 1976) (per curiam) (defendant lacked standing because not present at time of 
search and had no interest in another’s hotel room or in items seized); Redford v. Smith, 543 
F.2d 726, 730 (10th Cir. 1976) (defendant lacked standing because no proprietary interest in car 
sold before search); United States v. Pretzinger, 542 F.2d 517, 520 (9th Cir. 1976) (per curiam) 
(defendant had no standing because not present at time of search and no possessory interest 
in airplane or seized items); United States v. Carriger, 541 F.2d 545, 549-50 (6th Cir. 1976) 
(tenant had standing because he had expectation of privacy in common areas of a secured 
apartment building).

719. Brown v. United States, 411 U.S. 223, 229 (1973); see, e.g., United States v. Banerman, 
552 F.2d 61, 63-64 (2d Cir. 1977) (defendants could object to search of service garage including 
both upstairs office and first floor service area when they were lawfully present at time of 
search); United States v. Delguyd, 542 F.2d 346, 349-50 (6th Cir. 1976) (defendant could not 
object to search of codefendant’s apartment when defendant not in apartment at time of search); 
United States v. Cassell, 542 F.2d 279, 281 (5th Cir. 1976) (per curiam) (defendant who had 
unlawfully entered apartment of codefendant’s friend could not object to search), cert, denied, 97 
S. Ct. 1684 (1977); United States v. Brown, 540 F.2d 1048, 1056 (10th Cir. 1976) (although 
invitee lawfully present at friend’s apartment could object to search, challenge unsuccessful 
because friend consented to search), cert, denied, 429 U.S. 1100 (1977).

720. See United States v. Prueitt, 540 F.2d 995, 1005 (9th Cir. 1976) (court will not assume 
the existence of a possessory interest), cert, denied, 429 U.S. 1063 (1977).

721. 390 U.S. 377 (1968).
722. Id. at 394.
723. 362 U.S. 257 (1960).

The proprietary interest must be affirmatively alleged at the 
suppression hearing.720 721 In Simmons v. United States'12' the Supreme 
Court held that the fifth amendment protection against self
incrimination precludes the prosecution from introducing at trial the 
defendant’s testimony at a suppression hearing establishing a 
possessory interest.722 The Court’s decision in Simmons has 
prompted a number of courts to question the continued necessity for 
the rule set forth in Jones u. United States, 723 under which a defendant 
charged with a crime that includes possession of the seized item as an 
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essential element has automatic standing to contest its seizure.724 The 
Jones rule prevents the prosecution from presenting the defendant 
with a Hobson’s choice by forcing him to argue at the suppression 
hearing that he has a possessory interest in the item seized and then 
at trial that he does not.725 726 The Sixth Circuit in United States v. 
Hunter226 concluded that because the threat of self-incrimination has 
been removed by Simmons, the remaining problem of prosecutorial 
self-contradiction posed when the prosecutor argues at the suppres
sion hearing that the defendant did not possess an item and at trial 
that he did was by itself insufficient justification for continuation of 
the rule.727 Accordingly, the court held that the Jones automatic 
standing rule would no longer apply.728

724. Id. at 263-64; see Brown v. United States, 411 U.S. 223, 228-29 (1973) (noting that 
Simmons may obviate the need for the Jones automatic standing rule but declining to overrule 
Jones until presented with case in which defendant charged with possessory offense); United 
States v. Anderson, 552 F.2d 1296, 1299 (8th Cir. 1976) (questioning need for Jones after 
Simmons but applying Jones to possessory offense); United States v. Galante, 547 F.2d 733,737 
(2d Cir. 1976) (same), cert, denied. 97 S. Ct. 2930 (1977).

725. 362 U.S. at 262; see United States v. Jamerson, 549 F.2d 1263, 1267-69 (9th Cir. 1977) 
(charge of knowing transportation of stolen vehicle confers automatic standing to object to 
search of stolen van because possession formed basis of the charge).

In general, the Jones rule does not apply to charges of conspiracy in which overt acts of 
possession proving the existence of a conspiracy do not form essential elements of the crime. 
See, e.g., United States v. Mejias, 552 F.2d 435, 445 (2d Cir. 1977) (conspiracy to possess 
cocaine; Jones rule inapplicable); United States v. Banerman, 552 F.2d 61, 63 (2d Cir. 1977) 
(conspiracy to possess stolen tools; Jones rule inapplicable); United States v. Galante, 547 F.2d 
733, 737-38 (2d Cir. 1976) (conspiracy to possess stolen merchandise; Jones rule inapplicable), 
cert, denied. 97 S. Ct. 2930 (1977); United States v. Gamble, 541 F.2d 873, 877 (10th Cir. 1976) 
(conspiracy to steal motor vehicles; Jones rule inapplicable); United States v. Pruiett, 540 F.2d 
995, 1004 (9th Cir. 1976) (conspiracy to import marijuana; Jones rule inapplicable), cert, denied, 
429 U.S. 1063 (1977).

726. 550 F.2d 1066 (6th Cir. 1977).
727. Id. at 1073-74; see United States v. Delguyd, 542 F.2d 346, 350 (6th Cir. 1976) (dictum) 

(Simmons eliminates need for automatic standing rule).
728. 550 F.2d at 1072.
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Preliminary Proceedings

PROSECUTORIAL DISCRETION

Separation of powers considerations implicit in the Constitution 
make the courts reluctant to interfere with the free exercise of the dis
cretionary powers of the prosecutor to initiate and control criminal 
prosecutions.729 In several cases this term, courts have acknowledged 
the prosecutor’s broad discretion in deciding whom to prosecute and 
what charges to bring.730 To challenge successfully a decision to 
prosecute, a defendant must demonstrate that the decision was 
motivated by personal vindictiveness731 or by the prosecutor’s desire 
to discourage the exercise of constitutional rights.732 In addition, 
courts have required a preliminary showing that the crime is one for 
which others generally have not been prosecuted.733 The defendant’s 

729. See United States v. Cox, 342 F.2d 167, 171 (5th Cir.) (en banc) (as an incident of 
constitutional separation of powers, courts may not interfere with the free exercise of discretion 
of United States attorneys in their control over criminal prosecutions), cert, denied, 381 U.S. 935 
£1965).

730. See United States v. Hamel, 551 F.2d 107, 113 (6th Cir. 1977) (intentional water 
pollution prohibited by two penal statutes; decision to prosecute defendant under harsher of two 
statutes upheld); Martin v. Parratt, 549 F.2d 50, 52 (8th Cir. 1977) (decision to prosecute 
defendant under habitual criminal statute and for receiving stolen copper upheld); United States 
v. Ojala, 544 F.2d 940, 944 (8th Cir. 1976) (county commissioner publicly announced intention 
to delay filing federal tax returns because of opposition to Vietnam war; decision to prosecute 
upheld); Russell v. Parratt, 543 F.2d 1214, 1216 (8th Cir. 1976) (decision to proceed against 17- 
year-old as adult for first degree murder rather than as juvenile upheld).

731. See United States v. Bourque, 541 F.2d 290, 293 (1st Cir. 1976) (dictum) (prosecution 
upheld because court found defendant’s charge of vindictiveness did not require dismissal 
absent a showing that others normally escape prosecution for criminal failure to file tax returns).

732. See James v. Rodriguez, 553 F.2d 59, 62 (10th Cir. 1977) (prosecutor unconstitu
tionally interfered with right of appeal when he filed information under habitual criminal statute 
at retrial after reversal of conviction), petition for cert, filed, 45 U.S.L.W. 3842 (U.S. June 16, 
1977) (No. 76-1727); United States v. DeMarco, 550 F.2d 1224, 1228 (9th Cir. 1977) 
(prosecutor unconstitutionally interfered with right to fair trial when he brought indictment on 
more serious charges to penalize defendant for exercising venue rights), cert, denied, 46 
U.S.L.W. 3193 (U.S. Oct. 4, 1977); Hayes v. Cowan, 547 F.2d 42, 44 (6th Cir. 1976) (prosecutor 
unconstitutionally interfered with due process when he brought indictment under habitual 
criminal statute to penalize defendant for refusing to plead guilty to indictment for unenhanced 
offense), petiton for cert, filed, 45 U.S.L.W. 3668 (U.S. Mar. 28, 1977) (No. 76-1334); cf. United 
States v. Ojala, 544 F.2d 940, 944 (8th Cir. 1976) (prosecution of county commissioner who held 
press conference to disclose refusal to file tax returns upheld; prosecutor may attempt to deter 
others by proceeding against most flagrant offender without violating first amendment).

733. See United States v. Ojala, 544 F.2d 940, 943 (8th Cir. 1976) (nine prosecutions out of 
51,000 tax delinquency investigations strong prima facie evidence of intentional discrimination; 
prosecutor’s decision upheld because defendant failed to establish prosecutorial intent to 
discourage exercise of constitutional rights); United States v. Bourque, 541 F.2d 290, 293 (1st 
Cir. 1976) (prosecution for failure to file tax returns common; defendant not entitled to 
evidentiary hearing for discriminatory prosecution).
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burden of proof in making such a challenge is a heavy one: he must 
rebut the presumption that the prosecutor acted with good faith and 
in a nondiscriminatory manner.734 Moreover, to subpoena from the 
prosecutor the documents that are needed to support a defense of 
selective prosecution, the defendant first must show some evidence 
that the elements of the defense exist and that the subpoenaed 
documents will be probative of his claim. Such a requirement may be 
impossible to meet if the defendant does not have access to the 
documents sought.735 736

734. United States v. Ojala, 544 F.2d 940, 943 (8th Cir. 1976) (quoting United States v. Falk, 
479 F.2d 616, 620 (7th Cir. 1973) (en banc)).

735. See United States v. Murdock, 548 F.2d 599, 600 (5th Cir. 1977) (defendant failed to 
show colorable right to selective prosecution defense because no evidence that prosecution was 
selective, invidious, in bad faith, or based upon impermissible considerations such as race, 
religion, or exercise of constitutional rights); United States v. Cammisano, 546 F.2d 238, 242 
(8th Cir. 1976) (overbroad discovery request for evidence relating to selective prosecution 
defense by definition cannot meet colorable basis standard for that claim).

736. 97 S. Ct. 2044 (1977).
737. Id. at 2051-52. The Court foreclosed completely the possibility of a successful due 

process attack for investigative delay alone. Id. at 2052. It refused to consider in the abstract 
whether there were any other circumstances in which preaccusation delay would require 
dismissing the prosecution. Id. at 2052-53.

738. Id. at 2046-47 (deaths of two witnesses). Both the trial court and the court of appeals 
found the delay inexcusable. Id. at 2047-48; see United States v. Lovasco. 532 F.2d 59, 61 (8th 
Cir. 1975) (delay “unjustified, unnecessary, and unreasonable”). The majority accepted the 
Government’s unsupported representation that the postponement was based upon a suspicion 
that other persons might have participated in the offense. See 97 S. Ct. at 2052; id. at 2053 
(Stevens, J. dissenting).

739. 97 S. Ct. at 2052 (prosecutor abides by standards of fair play and decency if he refuses 
to seek indictments until completely satisfied and able to establish guilt beyond a reasonable 
doubt).

740. Fed R. Crim P. 48(a).
741. 22 Crim. L. Rep. (BNA) 4061 (U.S. Nov. 9, 1977) (per curiam).

This Term the Supreme Court considered the scope of the 
prosecutor’s discretion to decide when to prosecute in United States v. 
Lovasco.136 The Court held that a prosecutor who delays an 
indictment for eighteen months to gather additional evidence does not 
deny the defendant due process, even when the prosecutor already 
has sufficient evidence to obtain a conviction737 and the delay actually 
prejudices the accused’s ability to present his defense.738 In deciding 
when to file charges, the prosecutor must be free to consider anything 
that legitimately furthers the investigation.739

In contrast to his broad discretion to indict, the prosecutor’s 
discretion to dismiss an indictment is dependent upon leave of the 
district court under Rule 48(a) of the Federal Rules of Criminal 
Procedure.740 741 Nevertheless, this Term in Rinaldi v. United States341 the 
Supreme Court held that dismissal should always be granted when the 
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defendant has also been indicted by a state for the same acts that are 
the subject of the federal prosecution.742 In Rinaldi the Government 
had prosecuted the defendant in deliberate violation of a Justice 
Department policy against dual prosecutions, but later unsuccessfully 
requested that the indictment be dismissed. 743 Reversing the Fifth 
Circuit’s decision, the Court held that the strong policy against 
unnecessary dual prosecutions required dismissal of the indictment 
even at the postconviction stage and despite the earlier bad faith action 
by the Government, provided that the dismissal was sought in good 
faith.744

742. Id. at 4063.
743. Id. at 4062-63. The Fifth Circuit upheld the trial court’s refusal to dismiss the indictment 

because the prosecutor made the motion at the postconviction stage and because the Government 
had acted in bad faith by proceeding in violation of its own policy. In re Washington, 531 F.2d 
1297,1302 (5th Cii.),affd on rehearing en banc, 544 F.2d 203 (5th Cir. 1976), rev’dper curiam sub 
nom. Rinaldi v. United States, 22 Crim. L. Rep. (BNA) 4061 (U.S. Nov. 9, 1977).

744. 22 Crim. L. Rep. (BNA) at 4063. The Court rejected the contention that in refusing to 
grant the dismissal the district court effectively punished the Government’s earlier bad faith. Id. at 
4063 n.17. Refusing to grant the dismissal, according to the Court, “rewarded those responsible 
for the bad faith with a conviction and in fact encouraged a repetition of this misconduct.” Id.

745. See United States v. Mandujano, 425 U.S. 564, 571 (1976) (grand jury’s purpose is to 
provide shield against arbitrary or oppressive action by requiring that accusations be made only 
after judgment of groups of citizens); United States v. Calandra, 414 U.S. 338, 343-44, 349 
(1974) (grand jury function to determine whether probable cause exists and to protect citizens 
from unfounded criminal prosecutions; scope of grand jury’s power broad).

The fifth amendment guarantees that federal prosecutions for serious crimes can be instituted 
only by a grand jury’s indictment. U.S. Const, amend. V. State criminal proceedings may be 
initiated by a prosecutor’s information rather than an indictment. Hurtado v. California, 110 
U.S. 516, 537 (1884).

746. United States v. Calandra, 414 U.S. 338, 343-44 (1974).
747. Id. at 344.
748. See United States v. Jacobs, 543 F.2d 18, 20-21 (7th Cir. 1976) (indictment upheld even 

though grand jury investigated some unindictable conduct), cert, denied, 97 S. Ct. 2632 (1977). 
The mere possibility that a specific investigation will produce only unindictable conduct does not 
deprive the grand jury of authority to investigate the possibility of indictable offenses. Id. at 21.

False declarations made before a grand jury that are immaterial to an investigation within the 
jurisdiction or to the authority of the grand jury do not constitute perjury. Id. at 20.

GRAND JURY

The grand jury’s purpose is to shield persons from unfounded or 
arbitrary criminal charges and to investigate crime unimpeded by the 
restrictions imposed on a trial court.745 It conducts an ex parte 
investigation to determine whether there is probable cause to believe 
a crime has been committed and whether criminal proceedings should 
be instituted against any person.746 Its investigative powers are broad 
to permit it to discharge its public responsibility.747 Thus, it can 
investigate both unindictable and indictable conduct.748 Moreover, 
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the grand jury may consider hearsay evidence,749 and the exclusionary 
rule does not apply in grand jury proceedings.750

749. Costello v. United States, 350 U.S. 359, 363-64 (1956).
750. United States v. Calandra. 414 U.S. 338, 351-52 (1974).
751. See United States v. Doss, 545 F.2d 548, 552 (6th Cir. 1976) (function of grand jury 

terminates with issuance of indictment; questioning defendant after indictment constitutes 
abuse of grand jury process); United States v. Woods, 544 F.2d 242, 249-50 (6th Cir. 1976) 
(dictum) (grand jury questioning after indictment improper), cert denied, 97 S. Ct. 1652 (1977); 
cf. United States v. Jacobs, 543 F.2d 18, 20 (7th Cir. 1976) (dictum) (indictment that shows on 
its face that grand jury investigated only unindictable conduct must be dismissed), cert, denied, 
97 S. Ct. 1652 (1977).

752. United States v. Doss, 545 F.2d 548, 552 (6th Cir. 1976).
753. 545 F.2d 548 (6th Cir. 1976).
754. See id. at 552; United States v. Woods, 544 F.2d 242, 249 (6th Cir. 1976) (prosecutor 

may not use grand jury to prepare for trial), cert, denied, 91 S. Ct. 1652 (1977).
The defendant Doss had already been the subject of two sealed indictments for counterfeiting 

and for causing two other persons to possess narcotics when he was called before the same 
grand jury and questioned further about the counterfeiting charge. 545 F.2d at 549. Although 
the prosecutor informed him that he was the target of a criminal investigation, he was not 
advised that he was already under indictment. Id. He was subsequently convicted of perjury 
committed during this investigation and he appealed, arguing that an answer to a question 
cannot be the basis for a perjury prosecution if the grand jury acted beyond its powers in 
conducting the inquiry. See id. at 550. While the appeal was pending, the Supreme Court held 
that possible abuse of fifth amendment rights cannot excuse perjury. See United States v. 
Mandujano, 425 U.S. 564, 583 (1976). The Sixth Circuit examined all three opinions in 
Mandujano and concluded that although the fifth amendment cannot excuse perjury, when 
prosecutorial abuse violates due process the result must be different. See United States v. Doss, 
545 F.2d at 550 (citing United States v. Mandujano, 425 U.S. 564, 582 n.8 (1976); id. at 594 
(Brennan, J., with Marshall, J., concurring); id. at 609 (Stewart, J., with Blackmun, J., 
concurring)). The Doss court held that when the United States attorney uses the grand jury 
process primarily to question an indicted defendant secretly outside his counsel’s presence and 
without notification of the crime for which he has already been indicted, the proceeding must be 
dismissed because it violates both the sixth amendment and the due process clause of the fifth 
amendment. Id. at 552.

755. United States v. Woods, 544 F.2d 242, 250 (6th Cir. 1976), cert denied, 97 S. Ct. 1652 
(1977). In Woods the mere fact that witnesses testified after defendants were indicted was not 

Occasionally, the grand jury’s protective function is submerged by 
the actions of an overzealous prosecutor who uses the grand jury as a 
discovery instrument to explore matters beyond the scope of its 
authority.751 Such a use of the grand jury is a perversion of its 
constitutional and historical function, and a defendant can secure the 
dismissal of any indictment rendered as a result of such use.752 753 In 
United States v. Doss,153 for example, the Sixth Circuit condemned the 
prosecutor’s use of the grand jury to prepare evidence to convict a 
defendant who had already been indicted.754 Nevertheless, a strong 
presumption of regularity attaches to the grand jury proceeding, and 
the defendant’s burden of demonstrating an irregularity is difficult to 
bear.755

Defendants may also attempt to have an indictment dismissed on 
grounds that the grand jury was improperly selected in violation of the 
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Constitution and the Jury Selection and Service Act of 1968.756 
Generally, this challenge must be raised in the trial court within the 
time set by the applicable rules of procedure and not for the first time 
in a petition for collateral relief.757 To succeed with such a challenge in 
a federal case, a defendant must prove the existence of a substantial 
disparity between the percentage of the particular group on the grand 
jury list and the percentage of that group in the population qualified 
to sit on the grand jury.758 In a state case a defendant must offer a 
prima facie showing of discrimination in the selection process.759

sufficient to prove that the sole purpose for which they were called was to prepare the case for 
trial. Id. at 250. The defendants had the burden of provin" that the Government improperly used 
the grand jury to discover and preserve evidence to be used at the defendants’ trial. Id.

756. 28 U.S.C. §§1861-1862 (1970) (jury must come from cross-section of community; no 
citizen shall be excluded because of race, color, religion, sex, national origin, or economic status); 
see notes 1596-1614 infra and accompanying text (jury selection process).

757. See Francis v. Henderson, 425 U.S. 536, 542 (1976) (state criminal defendant who 
challenged composition of grand jury six years after indictment waived rights); Davis v. United 
States, 411 U.S. 233, 242 (1973) (challenge to composition of grand jury three years after 
indictment and following conclusion of trial constituted waiver of rights); Smith v. Estelle, 531 
F.2d 260, 262 (5th Cir.) (per curiam) (failure to challenge prior to or during trial a Texas law 
requiring grand jurors to be “freeholders” constituted waiver of right to challenge in collateral 
proceeding because no prejudice alleged), cert, denied, 427 U.S. 905 (1976).

When a defendant challenges a state grand jury on constitutional grounds by a petition for 
habeas corpus, the federal court is bound by the state court’s holding on the timeliness of the 
challenge. If the state court reaches the merits of the claim without considering the timeliness of 
the challenge, the federal habeas court will also ignore the timeliness question and will 
determine the merits of the claim. Newman v. Henderson, 539 F.2d 502, 504 (5th Cir. 1976) 
(federal court held grand jury racially discriminatory and granted habeas petition after state 
court held grand jury constitutional; state court ignored fact that defendant raised issue for first 
time on collateral attack), cert, denied, 97 S. Ct. 2986 (1977).

758. Newman v. Henderson, 539 F.2d 502, 504-05 (5th Cir. 1976), cert, denied, 91 S. Ct. 
2986 (1977).

759. Castaneda v. Partida, 97 S. Ct. 1272, 1280 (1977). Once a prima facie case is 
established, the state has the burden of supplying evidence in rebuttal.

760. Once a federal grand jury is selected, it serves for a set term. Both regular and special 
grand juries serve an initial term of 18 months, but only special grand juries may be extended 
another 18 months by a district court. See Organized Crime Control Act of 1970, 18 U.S.C. § 
3331(a) (1970) (special grand jury); Fed. R. Crim. P. 6(g) (regular grand jury).

761. Fed. R. Crim. P. 54(c).
762. 28 U.S.C. § 515(a) (1970) (attorneys specially appointed and specifically directed by 

Attorney General may conduct grand jury proceedings).

During its term760 a federal grand jury is conducted by attorneys for 
the Government, who may include the Attorney General, the United 
States attorney, or their authorized assistants.761 The Attorney 
General may appoint an attorney to a specific investigation, and that 
attorney has the power to conduct the grand jury proceeding.762 
Although a formal appointment and specific directions are required, 
challenges to the indictment based upon the breadth and scope of the 
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appointment are rarely successful.763 The attorney conducting the 
federal grand jury investigation has great discretion. The Government 
need not call all available witnesses before the grand jury.764 
Moreover, even proven animosity between the attorney conducting 
the grand jury and a subpoenaed witness cannot taint the grand jury’s 
acts.765

763. See United States v. Prueitt, 540 F.2d 995, 1001 n.l, 1002-03 (9th Cir. 1976) (broad 
authorization letter meets “specifically directed” requirement), cert, denied, 429 U.S. 1063 
(1977); United States v. DiMuro, 540 F.2d 503, 509 (1st Cir. 1976) (statutory language, 
“specifically directed,” should be liberally construed; strike force attorney need not be limited 
to carrying out particular legal proceedings), cert, denied, 429 U.S. 1038 (1977); Taimantes v. 
United States, 538 F.2d 94, 94 (5th Cir. 1976) (per curiam) (indictment not invalid because 
signed by “Special Attorney” rather than United States attorney or his assistant); United States 
v. Cravero, 536 F.2d 637, 641 (5th Cir. 1976) (assistant Attorney General may authorize 
attorney to conduct “any kind of legal proceedings” without specifying names of parties or 
federal statutes), cert, denied, 97 S. Ct. 1679 (1977).

A challenge to the authority of the conducting attorney or attorneys must be brought prior to 
trial. Polizzi v. United States, 550 F.2d 1133, 1138 (9th Cir. 1976) (technical irregularities such 
as lack of proper authorization letter for conducting attorneys not prejudicial and no excuse for 
failure to comply with requirement that objection based on defects in indictment be raised prior 
to trial).

764. United States v. Eucker, 532 F.2d 249, 255-56 (2d Cir. 1976) (fifth amendment not 
violated by Government’s failure to call available witness whose testimony would weaken 
Government case).

765. See United States v. Doe, 541 F.2d 490, 493 (5th Cir. 1976) (grand jury itself must be 
harassing, unreasonable, or oppressive to provide grounds for successful challenge).

766. See United States v. Proctor & Gamble Co., 356 U.S. 677, 681 n.6 (1958) (grand jury 
secrecy intended to prevent escape of persons who may be indicted, to ensure grand jurors 
freedom in deliberation, to prevent subornation of perjury or tampering with witnesses, to 
encourage free and untrammelled disclosure by witnesses, and to protect innocent persons from 
disclosure of the fact they had been under investigation); United States v. Echols, 542 F.2d 948, 
950 (5th Cir. 1976) (dictum) (limiting access safeguards secrecy and privacy of grand jury 
proceedings; no harm to permit projectionist to show films when projectionist sworn as witness 
and hears no other testimony), cert, denied, 97 S. Ct. 1695 (1977). See generally Y. Kamisar, W. 
LaFave. & J. Israel, Modern Criminal Procedure 884-93 (4th ed. 1974); 1 C. Wright § § 
106-09 (3d ed. 1969 & 1976 Supp.).

767. See J.R. Simplot Co. v. United States Dist. Court, No. 76-1893, at 8 (9th Cir. Nov. 12, 
1976) (vacated and withdrawn June 28, 1977) (IRS use of grand jury materials in companion 
investigation of civil case prior to return of indictment constituted abuse of grand jury process).

Evidence that the government attorney presents to a grand jury 
must remain confidential to protect innocent criminal suspects from 
damage to their reputations, to safeguard witnesses against retalia
tion, and to protect grand jurors from undue influence and 
intimidation.766 The need for secrecy has created problems related to 
the degree to which government employees, other than the attorney 
conducting the investigation, may hear the testimony or observe the 
physical evidence when assisting the grand jury in its investigation. 
Although permitting access may compromise grand jury secrecy and 
allow abuse of grand jury process in some instances,767 denying access 
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may deprive the grand jury of the technical assistance it needs to 
understand fully the import of the testimony or evidence.768 769 In an 
attempt to resolve these issues, Congress passed an amendment to 
Rule 6(e) of the Federal Rules of Criminal Procedure169 permitting an 
attorney for the Government to disclose grand jury material to such 
personnel as he deems necessary in the performance of his duty to 
enforce federal criminal law.770 To protect against abuse of the grand 
jury process, the new rule provides that government personnel to 
whom grand jury matters are disclosed “shall not utilize that grand 
jury material for any purpose other than assisting the attorney ... to 
enforce federal criminal law.”771 Nevertheless, Congress did not 
intend to preclude use of grand jury evidence for civil law enforcement 
purposes.772 Although a court order must be obtained to authorize 
such disclosure,773 it will be granted if the Government can 
demonstrate that the grand jury was used for legitimate purposes in a 
criminal investigation.774

768. Seelnre Fred R. Witte Center Glass Co. No. 3, 544 F.2d 1026,1029 (9th Cir. 1976) (IRS 
agents’ special skills and knowledge legitimate resource for United States attorney).

769. Act of July 30, 1977, Pub. L. No. 95-78, § 2, 91 Stat. 319.
770. Fed. R. Crim. P. 6(e). While Congress was deliberating the amendment, the Ninth 

Circuit decided J.R. Simplot Co. v. United States, No. 76-1893 (9th Cir. Nov. 12,1976) (vacated 
and withdrawn June 28, 1977). In Simplot the court construed the pending amendments 
narrowly, deciding that the rule would permit disclosure to only those governmental employees 
needed to assist the attorney conducting his investigation. Id. at 8. The court also determined 
that agency access should not be permitted unless the Government demonstrates both the 
necessity for each particular agency employee’s assistance and the reason why Justice 
Department personnel cannot be used. Id.

This strict view alarmed Congress, which found that it excessively restricted use of 
government experts and was contrary to the spirit of the amendment. The legislative history 
indicates that Congress redrafted the rule to assist federal prosecutors in conducting grand jury 
investigations without the time-consuming requirement of prior judicial interposition. S. Rep. 
No. 354, 95th Cong., 2d Sess. 8, reprinted in |1977| U.S. Code Cong & Ad News 1477, 1480.

771. Fed R. Crim. P. 6(e). One who violates the prohibition is subject to contempt. Id.
772. S. Rep. No. 354, supra note 770, at 8, [1977] U.S. Code Cong & Ad. News at 482.
773. Fed. R. Crim. P. 6(e). It is unlikely that the order granting access to grand jury materials 

is an appealable final order. The legislative history of the new rule indicates that Congress was 
hostile to judicial decisions making court orders granting access subject to interlocutory appeal. 
See S. Rep. No. 354, supra note 770, at 7 & n.12, [1977] U.S. Code Cong. & Ad. News at 1481 & 
n.12.

In In re Special March 1974 Grand Jury, 541 F.2d 166 (7th Cir. 1976), cert, denied, 97 S. Ct. 
1547 (1977), the court rejected an appeal from an order denying a request for an evidentiary 
hearing to determine whether grand jury materials were improperly disclosed to IRS agents in 
violation of Rule 6(e). Id. at 168-71. The court stated that jurisdiction for an interlocutory appeal 
is lacking if a defendant still has an opportunity to challenge the introduction of the evidence at a 
subsequent civil proceeding, if a pending criminal trial would be unduly interrupted by an 
appeal, or if there is no need for an appeal to preserve an important issue. Id.

174. See S. Rep. No. 354, supra note 770, at 8, |1977] U.S. Code Cong. & Ad. News at 1482 
(grand jury evidence can be used for civilian enforcement if the grand jury was used in a criminal 
investigation).
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The question of access to grand jury materials extends beyond the 
grand jury’s need for the assistance of government agencies. A 
defendant is entitled to a copy of his grand jury testimony,775 and he 
may also obtain production of the grand jury minutes upon “a showing 
that grounds may exist for a motion to dismiss the indictment because 
of matters occurring before the grand jury.”776 Under the Jencks 
Act,777 a criminal defendant is entitled to copies of witnesses’ grand 
jury testimony after they have testified at trial.778 Although some 
courts disagree, a mere witness probably is not entitled to a transcript 
of his own testimony without a showing of particularized need.779

775. Fed. R. Crim. P. 16(a)(3).
776. Fed R. Crim P. 6(e)(2)(c)(ii); see United States v. Smith, 552 F.2d 257, 261 (8th Cir.

1977) (defendant denied transcript because he failed to show particularized need for it); United 
States v. Fife,___ F.2d____ ,____ , No. 76-1366, at 3-4 (6th Cir. Dec. 21, 1976) (defendant
failed to establish grounds for motion to dismiss indictment), cert, denied, 429 U.S. 1098 (1977); 
cf. United States v. Morris, 532 F.2d 436, 444-45 (5th Cir. 1976) (trial judge’s refusal to permit 
defendant to inspect sealed grand jury testimony of other potential defendants not grounds for 
reversal of conviction when judge inspected testimony in camera and concluded it was irrelevant 
to defense).

777. 18 U.S.C. § 3500 (1970).
778. Id.; see United States v. Gatto, 533 F.2d 264, 265 (5th Cir. 1976) (per curiam) (dictum) 

(denial of pretrial motion for discovery held not to constitute Jencks Act violation; timely motion 
made after witness testifies requires different result); United States v. Rivero, 532 F.2d 450, 
459-61 (5th Cir. 1976) (testimony before earlier grand jury returning superseded indictment 
should have been made available to defense under Jencks Act). In Rivero the court affirmed the 
conviction on other grounds and remanded the case on the Jencks point with instructions for the 
trial court to make an in camera inspection of the earlier grand jury minutes, to give relevant 
portions to the defense, to conduct an appropriate adversary hearing, and to determine whether 
the testimony could have affected the outcome of the case and, if so, to grant a new trial. Id. at 
463.

779. See Bast v. United States, 542 F.2d 893, 893-97 (4th Cir. 1976) (witness denied access 
to own grand jury testimony because he failed to demonstrate particularized need in claiming 
that he needed transcript to prepare case against Government, to rebut rumors that he was 
government informer, to correct inadvertent errors in testimony, and to protect against 
subsequent indictment); In re Bianchi, 542 F.2d 98, 100 (1st Cir. 1976) (witness denied access 
to own grand jury testimony despite his claimed need to avoid inconsistency between past and 
present testimony in order to avoid perjury). Contra, Bast v. United States, 542 F.2d at 897-99 
(Wyzanski, J., dissenting) (traditional rule that witnesses not entitled to copies of own testimony 
should be altered in light of amendments to Rule 16(a)(1) of the Federal Rules of Criminal 
Procedure granting access to defendants).

780. In re Grand Jury Impaneled January 21, 1975, 541 F.2d 373, 382 (3d Cir. 1976).
781. Id.

The aims of the criminal justice system that the guilty shall not 
escape punishment or the innocent suffer demand the availability of 
every relevant fact.780 This interest is particularly compelling in the 
context of the grand jury, whose task is to investigate the existence of 
possible crime.781 For this reason, every citizen called has an absolute 
duty to appear, absent a claim of privilege, and to testify before the 
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grand jury,782 whose broad powers to obtain evidence include 
substantial authority to compel attendance and testimony of 
witnesses under penalty of criminal783 or civil contempt.784 785 Criminal 
contempt proceedings are instituted by notice according to the 
procedures set forth in Rule 42(b) of the Federal Rules of Criminal 
Procedure.135 This term the Third Circuit held that the notice and 
hearing provisions in the rule extend to civil as well as criminal 
proceedings.786 Although a defendant must have a meaningful 
opportunity to present a defense at such a proceeding, the First 
Circuit noted that this does not require meaningless formalities that 
would only serve to delay the proceedings.787

782. United States v. Mandujano, 425 U.S. 564, 575 (1976); United States v. Calandra, 414 
U.S. 338, 345 (1974).

783. 18 U.S.C. § 401 (1970).
784. Organized Crime Control Act of 1970, 28 U.S.C. § 1826 (1970). Rule 17 of the Federal 

Rules of Criminal Procedure requires that the grand jury turn to the courts to compel attendance 
of witnesses or production of documentary evidence. Fed R. Crim. P. 17(a), (c). Courts rarely 
recognize those privileges that would permit a witness to escape the duty to testify. See In re 
Grand Jury Proceeding, 532 F.2d 404, 406 (5th Cir. 1976) (civil contempt confinement for 
refusal to testify upheld; lay minister not protected by narrowly construed privilege).

785. Fed. R. Crim. P. 42(b). Notice must include the essential facts constituting the contempt 
charged and must give the defendant a reasonable time to prepare his defense. Id. Although a 
contempt action is usually initiated by the procedures established in Rule 42(b), a prosecution 
for criminal contempt may also be brought by indictment under 18 U.S.C. § 401 (1970). See 
Steinert v. United States Dist. Court, 543 F.2d 69, 70 (9th Cir. 1976) (dictum) (court upheld 
prosecution of criminal contempt by indictment, but noted that such a prosecution usually 
proceeded in accordance with Rule 42(b)).

Criminal contempt is not a “crime” evoking the full panoply of constitutional procedural 
protections. See United States v. Richhorst, 544 F.2d 1383, 1387 (7th Cir. 1976) (whether 
criminal contempt brought by indictment or brought under Rule 42(b), adequacy of notice is 
judged by Rule 42(b) standards and not by tougher Rule 7(c) standards for indictments).

786. See In re Grand Jury Proceeding (Bruno), 545 F.2d 385, 388 (3d Cir. 1976) (right to 
hearing and reasonable time to prepare defense implicit in recalcitrant witness statute; 15 
minutes insufficient notice when refusal to testify could result in imprisonment for up to 18 
months). The court failed to determine the amount of time required to comply with the 
“reasonable time” requirement. Id. Even a relatively short amount of time for preparation is not 
fatal if no prejudice results. See In re Grand Jury (Hartzell), 542 F.2d 166, 168 (3d Cir. 1976) 
(possibly insufficient length of time to prepare defense harmless error when contemnor unable 
to show he had defense to present), cert, denied, 429 U.S. 1047 (1977). Six months before Bruno, 
the court in Hartzell assumed without deciding that the standards in Rule 42(b) should apply to 
civil contempt proceedings. Id.

787. See In re Bianchi, 542 F.2d 98, 101 (1st Cir. 1976) (defendant’s demands for copies of 
his grand jury testimony rejected as dilatory tactics not essential to meaningful defense).

788. See 28 U.S.C. § 1826(a) (1970) (court may summarily order confinement of witness who 
refuses without just cause to comply with court order).

A witness charged with contempt may plead “just cause” in defense 
of his refusal to testify,788 but courts employ a strict standard in 
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judging such pleas and rarely uphold them.789 If held in civil contempt, 
the contemnor is entitled to have his appeal heard within thirty days 
of filing of the appeal.790 The circuits are divided on whether failure to 
hear the appeal during the thirty-day period deprives the court of 
jurisdiction.791 This term the Eighth Circuit followed the Ninth Circuit 
by freeing a contemnor after thirty days while retaining jurisdiction to 
hear the appeal.792

789. See In re Inzirillo, 542 F.2d 90, 92 (1st Cir. 1976) (per curiam) (district court’s refusal to 
order physical exam to determine witness’ fitness to testify did not constitute just cause for 
refusal to testify when witness did not request physical exam until contempt hearing); In re 
Grand Jury Proceeding United States v. Martin, 539 F.2d 382, 384 (5th Cir. 1976) (per curiam) 
(court upheld contempt confinement of witness who feared failing memory might result in 
inconsisent statement and expose him to peijury prosecution).

790. 28 U.S.C. § 1826(b) (1970).
791. Compare Andretta v. United States, 530 F.2d 681, 682 (6th Cir. 1976) (courts are 

required to dispose of appeal within 30-day limit) and In re Berry, 521 F.2d 171, 181 (10th Cir.) 
(holding 30-day provision mandatory; cannot be extended even by defendant’s waiver), cert, 
denied, 423 U.S. 928 (1975) and In Re Di Bella, 499 F.2d 1175, 1176 (2d Cir.) (courts are 
required to dispose of appeal within 30-day limit), cert, denied, 419 U.S. 1032 (1974) and In re 
Grand Jury Proceedings, 491 F.2d 42, 43-44 (D.C. Cir. 1974) (same) and In re Grumbles, 453 
F.2d 119, 121 n.7 (3d Cir. 1971) (same), cert, denied, 406 U.S. 932 (1972) and Charleston v. 
United States, 444 F.2d 504, 506 (9thCir. 1971) (same), cert, denied, 404 U.S. 916 (1972) within 
re 1976 Grand Jury, 534 F.2d 719, 730 n.l 1 (7th Cir. 1976) (considering appeal after expiration 
of 30-day period) and Jn re Grand Jury Proceedings, 532 F.2d 404,406 n.3 (5th Cir. 1976) (same) 
and Brown v. United States, 465 F.2d 371, 372 (9th Cir. 1972) (acting after 30-day limit, but 
noting that defendant was free and thus not prejudiced).

792. See In re Melickian, 547 F.2d 416, 417-19 (8th Cir. 1977) (solution reconciles policies of 
statute by releasing defendant and giving appeals court flexibility to consider issues while 
maintaining coercive pressure on contemnor because of possibility of reincarceration).

793. Organized Crime Control Act of 1970, 18 U.S.C. §§6002-6003 (1970). Some 
commentators have expressed dissatisfaction with use immunity, arguing that it constitutes an 
abuse of the grand jury process. See Circuits Note: 1975-1976 Term at 297 & nn. 574-75. 
Nonetheless, the proposed legislation in the Criminal Code Reform Act of 1977 makes no 
substantial change in the procedure for granting immunity or in the scope of use immunity. 
See S. 1437, 95th Cong., 1st Sess. (1977).

794. Kastigar v. United States, 406 U.S. 441, 462 (1972).
795. Organized Crime Control Act of 1970, 18 U.S.C. § 6002 (1970).

If a witness refuses to testify on the basis of his privilege to avoid 
self-incrimination, a district court may grant use immunity at the 
request of a United States attorney.793 Use immunity protects the 
witness to the same extent as the fifth amendment privilege against 
self-incrimination and suffices to supplant it;794 testimony given under 
its protection and any evidence derived directly or indirectly from 
such testimony may not be used against the witness in any criminal 
case, except in a prosecution for perjury or in a contempt 
proceeding.795 The witness still may be prosecuted for the crimes that 
were the subject of his grand jury testimony, but the Government 
bears a heavy burden of proving that the evidence used against him 
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was derived from a source wholly independent of the immunized 
testimony.796 Immunized testimony may be used as the basis of a 
perjury prosecution, however, because neither the Constitution nor 
the immunity statute confers upon the witness the right to perjure 
himself.797

796. Kastigar v. United States, 406 U.S. 441, 460 (1972); see United States v. Hinton, 543 
F.2d 1002, 1010 (2d Cir. 1976) (indictment brought by the same grand jury that heard the 
defendant’s immunized testimony must be dismissed because of the difficulty of determining 
whether unimmunized evidence was sufficient to justify the indictment), cert, denied, 97 S. Ct. 
1677 (1977). Although the defendant in Hinton denied any involvement in a narcotics conspiracy 
in his immunized testimony and the Government offered separate, incriminating wiretap 
evidence and the incriminating grand jury testimony of another witness, the court considered 
dismissal of the indictment a better alternative than risking the defendant’s fifth amendment 
rights. See id.; cf. United States v. Barker, 542 F.2d 479, 483 (8th Cir. 1976) 
(Government’s burden of proving independent source met by showing that indictment was 
returned by federal grand jury five days before immunized statement made to state official).

797. 18 U.S.C. §6002 (1970); see United States v. Frumento, 552 F.2d 534, 541 (3d Cir. 
1977) (grant of immunity will not protect witness who commits perjury; argument that use 
immunity violates fifth amendment because it forces him to commit perjury rejected).

798. See In re Bianchi, 542 F.2d 98, 101 (1st Cir. 1976) (defendant not entitled to 
transactional immunity in prosecution under federal gambling statute; federal statute not 
intended merely to enforce Massachusetts gambling statute that grants transactional immunity, 
but has independent federal purpose).

799. See United States v. Barker, 542 F.2d 479, 482-83 (8th Cir. 1976) (Missouri grant of 
transactional immunity not binding on Federal Government although fifth amendment prevents 
federal use of testimony itself or its fruits).

800. See id. at 483; note 796 supra and accompanying text.
801. United States v. Barker, 542 F.2d 479, 483 (8th Cir. 1976).
802. See United States v. DiMuro, 540 F.2d 503,517 (1st Cir. 1976) (indictment for gambling 

upheld despite offer of transactional immunity for answers to questions concerning gambling; 
immunity not earned until witness testifies), cert, denied, 429 U.S. 1038 (1977).

Although some state statutes provide for a grant of transactional 
immunity, which prevents prosecution for crimes about which the 
witness testified even if all the evidence upon which the prosecution is 
based is derived from independent sources, nothing requires the 
Federal Government to grant transactional immunity simply because 
a state grants such immunity for the same act.798 Likewise, when a 
defendant is granted transactional immunity from state prosecution, 
the Federal Government may still prosecute him so long as the federal 
prosecutors do not take advantage of testimony compelled by a state 
grant of immunity to obtain a federal conviction.799 A federal 
indictment based on testimony immunized by a state must be 
dismissed just as if the testimony had been immunized by the Federal 
Government,800 and federal authorities bear the burden of proving 
that the evidence upon which the federal prosecution is based comes 
from independent sources.801 Nevertheless, a witness who is offered 
transactional immunity is not protected if he persists in refusing to 
testify.802
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The grand jury’s power to subpoena physical evidence, like its 
power to compel testimony, is necessarily broad.803 Although federal 
courts have jurisdiction to quash an unreasonable and oppressive 
grand jury subpoena,804 in practice the subpoena power is subject to 
few constitutional limitations.805 Thus, even though the fourth 
amendment prohibits use of a grand jury subpoena that is so broad 
that it constitutes an unreasonable search,806 the Constitution does 
not prevent the grand jury from issuing subpoenas for voice 
exemplars,807 handwriting exemplars,808 or for appearances in a 
lineup.809 In addition, the fifth amendment does not prevent a grand 
jury from compelling a taxpayer to produce work papers prepared by 
his accountant.810 In spite of the breadth of the grand jury’s powers, 
courts remain sensitive to allegations that prosecutors manipulate 
grand juries and may require that the grand jury itself request the 
court to issue the subpoena.811 The Third Circuit has criticized the 

803. See In re Grand Jury Impaneled January 21, 1975, 541 F.2d 373, 382 (3d Cir. 1976) 
(state privilege yields to public interest in preserving effectiveness of grand jury and cannot 
protect records filed with state agency from federal grand jury subpoena).

804. See United States v. Calandra, 414 U.S. 338, 346 n.4 (1974); Branzburg v. Hayes, 408 
U.S. 665, 708 (1972).

805. See, e.g., United States v. Miller, 425 U.S. 435, 440 (1976) (grand jury subpoena of 
defendant’s bank records does not violate any fourth amendment interest); In re Melvin, 550 
F.2d 674, 675 (1st Cir. 1977) (fourth amendment not violated by order to appear in lineup; 
although grand jury’s power to compel lineup is subject to misuse, court will not interfere with 
grand jury unless use of power oppressive); In re Grand Jury Proceedings, 532 F.2d 404, 409 
(5th Cir. 1976) (due process not violated by lack of hearing before issuance of grand jury 
subpoena; compulsion to appear before grand jury not significant denial of liberty).

806. United States v. Calandra, 414 U.S. 338, 346 (1974).
807. United States v. Dionisio, 410 U.S. 1, 7, 10-13 (1973) (grand jury subpoena not 

government intrusion against which fourth amendment protects; voice exemplars not 
communication protected by fifth amendment).

808. United States v. Mara, 410 U.S. 19, 21-22 (1973) (grand jury subpoena not “seizure” 
within meaning of fourth amendment; handwriting not communication protected by fifth 
amendment).

809. In re Melvin, 550 F.2d 674, 677 (1st Cir. 1977) (fourth amendment not violated by order 
to appear in lineup when no suggestion of abuse; no need to interfere with grand jury’s power as 
long as district court has ability to prevent misuse).

810. See In re Fred R. Witte Center Glass Co. No. 3, 544 F.2d 1026, 1028 (9th Cir. 1976) 
(grand jury can subpoena work papers prepared by accountant so long as the taxpayer producing 
them is not compelled thereby to “restate, repeat or affirm” the incriminating information 
contained therein; mere ownership of work papers is not an affirmation of their truth); cf. In re 
Grand Jury Witness, 552 F.2d 898, 900 (9th Cir. 1977) (contempt citation of hotel employee 
who refused to produce hotel records he prepared upheld because no fifth amendment privilege 
against grand jury subpoena).

811. See In re Melvin, 546 F.2d 1, 5 (1st Cir. 1976) (vacating court order requiring suspect to 
appear in lineup before grand jury because order informally obtained by United States attorney 
in marked contrast to grand jury’s usual subpoena process; such an informal procedure could 
undermine power of grand jury).

Because the grand jury itself issues the subpoena and conducts the investigation, proven 
animosity between the United States attorney and a subpoenaed witness cannot taint the grand 
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prosecution for using forthwith subpoenas as a ploy to facilitate 
interrogation of suspects outside the grand jury’s presence.812 The 
court refused to suppress statements made during the questioning, 
however, because the statements were voluntary.813 814

jury's acts. The grand jury itself must be unreasonable, harassing, or oppressive to provide 
grounds for a successful challenge to the subpoena. See United States v. Doe, 541 F.2d 490, 493 
(5th Cir. 1976).

812. See United States v. DiGilio, 538 F.2d 972, 984-85 (3d Cir. 1976) (officers serving the 
subpoena questioned the defendants at length without informing them that the grand jury 
subpoena compelled answers only before the grand jury); Fed R. Crim. P. 17 (clerk of court may 
issue forthwith subpoenas in blank).

813. United States v. DiGilio, 538 F.2d 972, 985-86 (3d Cir. 1976); see 18 U.S.C. § 3501 (a) 
(1970) (all voluntary confessions admissible; voluntariness judicially determined by considering 
totality of circumstances).

814. 425 U.S. 564 (1976).
815. See id. at 582.
816. Id. at 567.
817. Id. at 568.
818. Id. at 582. Although the Supreme Court has not yet decided whether Miranda warnings 

are required before a witness must testify before a grand jury, circuit courts consistently have 
relied upon Mandujano to uphold perjury convictions based on testimony given without full 
Miranda warnings. See United States v. Prior, 546 F.2d 1254, 1257 (5th Cir. 1977) (decision to 
suppress perjured grand jury testimony of putative defendant because no Miranda warnings 
given reversed); United States v. Kelly, 540 F.2d 990, 993 (9th Cir. 1976) (perjury conviction 
affirmed despite failure to give full Miranda warning), cert, denied, 429 U.S. 1040 (1977); United 
States v. Phillips, 540 F.2d 319, 331 (8th Cir.) (peijury conviction upheld despite failure to give 
Miranda warnings; defendant’s privilege against self-incrimination not violated), cert, denied, 
429 U.S. 1000 (1976); United States v. Yeager, 537 F.2d 835, 835 (5th Cir. 1976) (per curiam) 
(conviction for false declarations affirmed despite failure to give full Miranda warning); United 
States v. Wendling, 535 F.2d 323, 324 (5th Cir. 1976) (per curiam) (perjury conviction affirmed 
despite failure to inform putative defendant of his right to free counsel).

819. 97 S. Ct. 1823 (1977).
820. Id. at 1824.

Despite fears that an unfettered grand jury might trample 
individual rights, the trend set by the Supreme Court indicates that it 
is not willing to expand constitutional protections to persons 
appearing before the grand jury. Last Term in United States v. 
Mandujano914 the question whether the Constitution mandates that 
warnings be given to a person called to testify before the grand jury 
confronted the Court.815 In that case a “virtual” or “putative” 
defendant had not been given full Miranda warnings before testifying 
at the grand jury proceeding, although he had been warned of his 
privilege against self-incrimination and of the possibility that he could 
be charged with perjury.816 Later, he was tried for perjuring himself 
before the grand jury.817 818 819 The Supreme Court held that the failure to 
give Miranda warnings does not require suppression of the perjured 
testimony in the perjury trial.818 In United States v. Wong,919 decided 
this Term, the Supreme Court applied Mandujano to another 
prosecution for perjured grand jury testimony.820 The Court held that 
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the defendant could be prosecuted for perjured testimony before the 
grand jury although she had not been effectively warned of her 
Miranda rights or of the possibility that she could be prosecuted for 
perjury.821

821. Id. at 1826. The prosecutor had advised the defendant of her fifth amendment privilege, 
but because of her limited command of English the Government conceded that the warning was 
ineffective. The Court rejected the defendant’s claim that the dilemma of choosing between 
incriminating herself and committing perjury is so inherently coercive as to violate due process. 
It cited its prior opinion in Mandujano as a unanimous holding that the fifth amendment 
privilege is not a license for perjury. Id.

822. United States v. Washington, 97 S. Ct. 1814, 1820 (1977).
823. 97 S. Ct. 1814 (1977).
824. Id. at 1817-18. The Court found that the warnings given were “an obvious overstatement 

of respondent’s constitutional rights.” He was orally informed of his rights to remain silent 
because anything said could be used against him, to talk to a laywer, to be provided a lawyer if he 
could not afford one, and to refrain from answering at any time. In addition, he was given a card 
with full Miranda warnings on it and a waiver form that he signed. Id. at 1817 & n.2.

825. Id. at 1819. Compulsion of self-incriminating testimony always violates the fifth 
amendment, whereas any witness may be compelled to make unprivileged disclosures. Id. at 
1820. To determine whether testimony has been compelled, it is necessary to consider the 
totality of circumstances in order to decide whether the statements made were voluntary. Id. at 
1819.

826. Id. at 1820.
827. Id. at 1818-19. The Court described the grand jury as a “body of neighbors and fellow 

citizens,” which engenders an atmosphere conducive to truth-telling. Id. at 1819. Although some 
element of coercion may exist, the grand jury is not the final arbiter of guilt and is thus less 
inherently coercive than a criminal trial court. Id. at 1821.

828. Id. at 1820.

In Mandujano the Court failed to resolve the broader question 
concerning what warnings are constitutionally required before grand 
jury testimony must be given.822 823 This Term in United States v. 
Washington™ the Court again expressly avoided the issue, because 
the defendant had been given sufficient warning.824 The Court held 
that the prosecutor’s failure to inform the defendant of his status as a 
putative defendant did not prevent use of his grand jury testimony in 
a subsequent prosecution as long as the incriminating testimony was 
not compelled.825 The Court found that events during the investiga
tion must have given the defendant notice that he was a potential 
defendant.826 Nevertheless, in dictum Chief Justice Burger ques
tioned whether the grand jury setting is so inherently coercive as to 
require full warnings,827 writing: “We do not understand what 
constitutional disadvantage a failure to give warnings could possibly 
inflict on the grand jury witness.”828 Because perjury is never 
protected and because all witnesses have the same protection from 
compulsory self-incrimination, Chief Justice Burger suggested that 
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warning a witness that he is a potential defendant does not increase 
his protection under the fifth amendment.829

829. Id. The Court also held that warnings may be administered in the presence of the grand 
jurors. Id. at 1820-21. The Court described the defendant’s claim that he was prejudiced by the 
grand jury’s presence as mere speculation and indicated that the proximity of the warnings to 
the testimony given may have increased their effectiveness. Id. at 1821.

Although some members of the Court seem ready to hold that Miranda or other formal 
warnings are never constitutionally required before the grand jury, there are exceptions. For 
instance, in Lefkowitz v. Cunningham, 97 S. Ct. 2132 (1977), when faced with a statute that 
penalized a refusal to testify before the grand jury with loss of prestigious political office, seven 
members of the Court agreed that the fifth amendment privilege against self-incrimination 
protects grand jury witnesses from being forced to give testimony that may later be used to 
convict them in a criminal proceeding. Id. at 2136.

830. United States v. Washington, 97 S. Ct. 1814, 1818 (1977) (Court expressly refused to 
resolve scope of fifth amendment right in grand jury proceeding; trial court’s dismissal for failure 
to warn defendant of status as putative defendant reversed). But see United States v. Fromin, 
540 F.2d 846, 849-50 (6th Cir. 1976) (dictum) (witnesses who have virtually been determined to 
be defendants by grand jury entitled to fifth amendment warnings; right does not extend to 
witnesses who become putative perjury defendants during testimony), cert, denied, 97 S. Ct. 
2635 (1977).

831. United States v. Jacobs, 547 F.2d 772, 774-78 (2d Cir. 1976), petition for cert, filed, 45 
U.S.L.W. 3670 (U.S. Apr. 5, 1977) (No. 76-1193). The Supreme Court vacated and remanded 
Jacobs to the Second Circuit for reconsideration in light of Mandujano. On remand the court 
reaffirmed its decision to dismiss the perjury count while leaving substantive counts intact 
against the defendant who had not been notified that she was a target witness. Id.

832. United States v. Kelly, 540 F.2d 990, 993 (9th Cir. 1976) (full Miranda or target warning 
not required because appearance before grand jury not custodial interrogation), cert, denied, 429 
U.S. 1040 (1977); United States v. Phillips, 540 F.2d 319, 331 (8th Cir.) (Mandujano held 
unanimously that Miranda rights are not required in the grand jury context), cert, denied, 429 
U.S. 1000 (1976); United States v. Anfield, 539 F.2d 674, 677 (9th Cir. 1976) (Mandujano 
reaffirmed that grand jury witness not entitled to warnings of right to remain silent); United 
States v. Wendling, 535 F.2d 323, 324 (5th Cir. 1976) (per curiam) (grand jury witness has right 
only to claim fifth amendment privilege against self-incrimination; therefore any claim regarding 
sufficiency of Miranda warnings at grand jury hearing must fail).

833. See United States v. Kelly, 540 F.2d 990, 993 (9th Cir. 1976), cert, denied, 429 U.S. 
1040 (1977); United States v. Phillips, 540 F.2d 319, 331 (8th Cir.), cert, denied, 429 U.S. 1000 
(1976); United States v. Anfield, 539 F.2d 674, 677 (9th Cir. 1976); United States v. Wendling, 
535 F.2d 323, 324 (5th Cir. 1976) (per curiam).

Because the Supreme Court has not resolved the question whether 
fifth amendment warnings of any kind are ever constitutionally 
required for grand jury witnesses,830 the circuits have taken varying 
approaches to the subject. Relying on its supervisory power, the 
Second Circuit held that prosecutors must notify grand jury witnesses 
of their putative defendant status even though such a requirement is 
not mandated by the Constitution.831 In contrast, several circuits have 
improperly cited Mandujano for the proposition that Miranda 
warnings are not required.832 Because all of these cases centered on 
the narrow question of use of perjured statements in a later 
prosecution for perjury,833 their discussion of the scope of constitu
tional rights in grand jury proceedings is not decisive in other 
contexts.
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A witness who appears before the grand jury has no constitutional 
right to be accompanied by counsel into the grand jury room834 
because sixth amendment rights do not apply until “criminal pro
ceedings have been instigated.”835 Moreover, a defendant has no 
right to a preliminary hearing if a grand jury indictment is returned.836

834. United States v. Mandujano, 425 U.S. 564, 581 (1976).
835. See id. Justices Brennan and Marshall took issue with this view and with the plurality’s 

suggestion that a witness has no right to have counsel outside the grand jury room. Id. at 608 
(Brennan, J., with Marshall, J., concurring).

836. United States v. Woods, 544 F.2d 242, 249 (6th Cir. 1976) (if grand jury returns 
indictment prior to time when preliminary hearing is to be held, the purpose and justification for 
preliminary hearing are satisfied; although preliminary healing provides defendant with 
irreplaceable opportunity for discovery, he has no absolute right to these ancillary benefits), cert, 
denied. 97 S. Ct. 1652 (1977).

837. U.S. Const, amend. V. Proceedings may be initiated against a prospective defendant by 
prosecutor’s information if the defendant properly waives his right to indictment by grand jury. 
Fed R. Crim. P. 7(a),(b); see Beardslee v. United States, 541 F.2d 705, 706 (8th Cir. 1976) (per 
curiam) (waiver valid because defendant acknowledged receipt of information and understood 
charges).

The right to grand jury indictment applies only to federal prosecutions. It is not included 
among those rights protected by the fourteenth amendment and therefore is not binding on the 
states. See Hurtado v. California, 110 U.S. 516, 537-38 (1884) (state criminal proceedings may 
be initiated by information rather than indictment); S. Radish & M. Paulsen. Criminal Law and 
ITS PROCESSES 763-64 (3d ed. 1975) (only criminal provisions of Bill of Rights not incorporated 
into fourteenth amendment are right to bail and right to grand jury indictment).

838. Under federal law, a felony is an offense punishable by death or by imprisonment for a 
term exceeding one year. 18 U.S.C. § 1 (1970). The Supreme Court has held that the indictment 
requirement of the fifth amendment applies to all crimes punishable by death or by 
imprisonment in a penitentiary or at hard labor. Mackin v. United States, 117 U.S. 348, 352 
(1886); see Fed. R. Crim. P. 7(a) (indictment required for crimes punishable by death or by 
imprisonment for a term exceeding one year at hard labor).

An indictment is not required when the act charged is not classified as a crime. See United 
States v. Eichhorst, 544 F.2d 1383, 1386-87 (7th Cir. 1976) (criminal contempt not a “crime” 
invoking such constitutional guarantees as rights to grand jury indictment); United States v. Hill, 
538 F.2d 1072, 1076 (4th Cir. 1976) (proceeding by information under the Juvenile Delinquency 
Act upheld because no “crime” charged in juvenile delinquency proceedings).

839. See United States v. Ramirez, 556 F.2d 909 (9th Cir. 1976), withdrawn on rehearing, 556 
F.2d 925 (9th Cir. 1977). The Government’s petition for rehearing revealed for the first time that 
the criminal proceeding against the defendant was initially instituted by indictment. For this 
reason, the constitutional question whether the right to indictment attaches was not presented 
by the facts of the case and the court’s opinion could not stand. 556 F.2d 925, 925 (9th Cir. 
1Q771

INDICTMENTS

Indictment by grand jury is constitutionally required in federal 
prosecutions of “capital, or otherwise infamous crime.”837 Generally, 
the right to a grand jury indictment is restricted to felony 
prosecutions.838 This term, however, in an opinion withdrawn on 
rehearing because the augmented record indicated that one essential 
premise of the opinion was incorrect,839 Judge Hufstedler, writing for 
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a majority of the panel, indicated that the Ninth Circuit would extend 
the indictment requirement to misdemeanor prosecutions in which 
defendants are subject to sentencing under the Federal Youth 
Corrections Act840 because the Act permits confinement for up to six 
years.841 The court indicated that changes in public opinion had 
created a need for reexamination of what punishments should be 
classified as infamous and therefore requiring indictment.842 After 
carefully considering the history of American punishment, the court 
concluded that it is not necessary that a defendant be confined in a 
penitentiary or that his crime be classified as a felony before the right 
to indictment attaches; the critical factor is the period for which an 
offender is deprived of liberty.843 bn a subsequent case, the same 
circuit held that a defendant sentenced under the Act waives his right 
to indictment if he voluntarily and intelligently pleads guilty after the 
trial informs him of the potential length of the sentence imposed 
under the Act.844

840. 18 U.S.C. §§5005-5026 (1970).
841. See United States v. Ramirez, 556 F.2d 909, 909-10 (9th Cir. 1976), withdrawn on 

rehearing, 556 F.2d 925 (9th Cir. 1977); 18 U.S.C. § 5017 (1970). Section 5017 of the Act 
requires that a convicted offender be conditionally released within at least four years of the date 
of conviction and be unconditionally released within six years of the conviction date. During the 
period of conditional release a youth offender may be returned to custody if he would benefit 
from further treatment. Id. §5020. Thus, the maximum potential period of custody is six years.

842. See United States v. Ramirez, 556 F.2d 909, 911, 921 (9th Cir. 1976) (development of a 
system in which loss of liberty is the most severe noncapital punishment available to a sentencing 
judge reflects changes in public opinion), withdrawn on rehearing, 556 F.2d 925 (9th Cir. 1977).

843. Id. at 920-21. Contra, id. at 924-25 (Chambers, J., dissenting) (nature of underlying 
crime and nature of institution inWhich defendant is to be confined are the critical factors; 
indictment not required because sentence under Act based upon youthful status, not particular 
crime, and because juvenile institution not comparable to penitentiary). Two circuits that 
previously considered the question reached opposite results. Compare United States v. 
Dorsynski, 524 F.2d 190, 193 (7th Cir. 1975) (indictment required for those charged under 
Youth Corrections Act, which has six-year potential sentence), cert, denied, 424 U.S. 977 (1976) 
with Harvin v. United States, 445 F.2d 675, 677-82 (D.C. Cir.) (en banc) (sentencing defendant 
under Youth Corrections Act did not violate indictment clause of fifth amendment because 
crime classified as misdemeanor and involuntary sentence to penitentiary impossible despite 
potential six-year sentence), cert, denied, 404 U.S. 943 (1971).

844. United States v. Stimpson, 549 F.2d 1286, 1287 (9th Cir.) (per curiam), cert, denied, 
424 U.S. 978 (1976).

845. See United States v. Brown, 549 F.2d 954, 955 (4th Cir.) (indictment upheld because 
Baltimore district had jurisdiction over conspiracy to import heroin committed on Army base in 
West Germany), cert, denied, 97 S. Ct. 1590 (1977).

An indictment may be challenged on the ground that the district 
court in which it is pending lacks jurisdiction, and the court must 
dismiss it if jurisdiction does not exist.845 In addition, an indictment 
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will be dismissed for violation of the Interstate Agreement on 
Detainers Act,846 which requires a receiving state to dispose of 
charges pending against a defendant before returning him to the 
custody of the sending state.847 The Agreement, which the Federal 
Government and forty-six states have adopted, is intended to prevent 
courts in several states from pursuing prosecutions against a specific 
defendant and to encourage expeditious and orderly disposition of 
charges.848

846. 18 U.S.C. app. (1970).
847. Id. §2, art. 111(d); see United States v. Mauro, 544 F.2d 588, 594-95 (2d Cir. 1976) 

(indictment dismissed because defendant returned to second state before first prosecution 
completed; Interstate Agreement on Detainers Act bars second attempt to prosecute), cert, 
granted, 46 U.S.L.W. 3183 (U.S. Oct. 4, 1977) (No. 76-1596).

848. United States v. Mauro, 544 F.2d 588, 590 (2d Cir. 1976), cert, denied, 46 U.S.L.W. 3183 
(U.S. Oct. 4, 1977) (No. 76-1596).

849. Fed. R. Crim. P. 48(a). The theoretical judicial control over prosecutorial discretion 
provided by this rule is rarely exercised. See Rinaldi v. United States, 22 Crim. L. Rep. (BNA) 
4061, 4063 (U.S. Nov. 9, 1977) (per curiam) (court must grant requested dismissal when 
defendant faces prosecution by a state for the same acts); United States v. Cox, 342 F.2d 167, 
171-72 (5 th Cir.) (government attorney’s refusal to affix signature to indictment is solely within his 
discretion and cannot be reviewed or coerced by court), cert, denied, 381 U.S. 935 (1965).

850. Fed. R. Crim. P. 48(b). The rule gives the court the power to enforce the provision for 
prompt disposition of criminal cases brought under Rule 50 of the Federal Rules of Criminal 
Procedure and to protect the defendant’s right to a speedy trial under the sixth amendment. See 
United States v. MacDonald, 531 F.2d 196,202-08 (4th Cir. 1976) (four and one-half year delay 
between formal accusation and indictment violated defendant’s right to speedy trial when 
defendant continually asserted this right and suffered substantial prejudice from delay), cert, 
granted, 97 S. Ct. 2948 (1977) (No. 75-1892).

851. Compare United States v. Novelli, 544 F.2d 800, 802 (5th Cir. 1977) (dismissal with 
prejudice of two-year-old indictments was within district court’s discretion when district court 
required trial within 90 days of arraignment) with Rinaldi v. United States, 22 Crim. L. Rep. (BNA) 
4061, 4063 (U.S. Nov. 9, 1977) (per curiam) (refusal to dismiss indictment when defendant 
already convicted for same acts abuse of discretion; Government’s bad faith in prosecuting 
defendant in violation of its own policy irrelevant); United States v. Barney, 550 F.2d 1251,1254- 
55 (10th Cir. 1977) (trial court’s dismissal of four cases was clear abuse of discretion and unjust 
penalty to impose on prosecutor who was unable to proceed to trial with 23 cases on three work
ing days’ notice) and United States v. Chanen, 549 F.2d 1306, 1309, 1313 (9th Cir. 1977) 
(district court judge abused his discretion by dismissing indictment because grand jury did not 
hear live testimony, but instead heard transcripts of an earlier grand jury proceeding; court 
encroached on constitutionally based independence of grand jury), cert denied, 46 U.S.L.W. 
3192 (U.S. Oct. 4, 1977).

During the trial, the Attorney General or the United States attorney 
may file at their discretion a dismissal of an indictment by leave of 
court and with the consent of the defendant.849 The court itself may 
dismiss an indictment if there has been an unnecessary delay in 
bringing the defendant before the grand jury or to trial.850 Beyond this 
express power, it is unclear how much discretion a court may exercise 
in deciding to dismiss an indictment.851 In United States v. Minnesota 
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Mining & Manufacturing Co.852 the Eighth Circuit upheld against 
attack the district court’s decision to dismiss an indictment because 
the Government had breached an oral promise to forego prosecu
tion.853 In contrast, in United States v. Hudson854 the Tenth Circuit 
reversed the district court’s decision to dismiss an indictment on its 
own motion. The lower court had dismissed the indictment for delay 
after the defendant, who had suffered a heart attack, asked the lower 
court for a continuance. The court of appeals noted that under Rule 
48(b) a court may dismiss an indictment for delay only when the delay 
is an unreasonable or unnecessary one on the part of the 
Government.855 It added that courts have no power to dismiss other 
than that provided in Rule 48(b) because separation of powers 
requires the prosecutor’s participation in any decision to dismiss 
before trial.856 Although the court’s opinion could be limited to the 
narrow context of dismissal for delay, if applied broadly the case could 
limit the courts in the exercise of their discretionary power to dismiss 
indictments.

852. 551 F.2d 1106 (8th Cir. 1977).
853. Id. at 1112.
854. 545 F.2d 724 (10th Cir. 1976).
855. Id. at 725; see Fed. R. Crim. P. 48(b).
856. 545 F.2d at 725-26.
857. United States v. Cavin, 553 F.2d 871, 872 (4th Cir. 1977) (no right to appeal denial of 

motion to dismiss indictment despite defendant’s claim that he had incriminated himself after 
promise of immunity).

858. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949). In United States v. 
Cavin, 553 F.2d 871 (4th Cir. 1977), the Fourth Circuit ruled that the defendant, who contended 
that he had incriminated himself after a promise of immunity, did not qualify for this narrow 
exception because the issue raised by his motion was an integral part of the principal action. See 
id. at 874.

859. The circuits are divided on this point. Compare United States v. Alessi, 536 F.2d 978, 
980-81 (2d Cir.) (district court’s denial of claim that plea bargaining agreement bars further 
prosecution appealable), cert, denied, 429 U.S. 960 (1976) and United States v. MacDonald, 531 
F.2d 196, 199 (4th Cir. 1976) (district court’s denial of motion to dismiss based on claim that 
defendant had been exonerated in military hearing is proper subject of interlocutory appeal), cert, 
granted, 97 S. Ct. 2948 (1977) and United States v. Barket, 530 F.2d 181, 185-86 (8th Cir. 
1975) (district court’s denial of claim that second count of indictment identical to first count 

Generally, a district court’s denial of a defendant’s motion to 
dismiss is not considered an appealable final order.857 Nevertheless, 
courts permit appeal of such cases when the question is “too 
important to be denied review and too independent of the cause itself 
to require that appellate consideration be deferred until the whole 
case is adjudicated.”858 Accordingly, some courts have permitted an 
immediate appeal from a lower court’s refusal to dismiss an 
indictment that allegedly would place the defendant in double 
jeopardy.859
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Challenges to the Evidence. A defendant may not successfully
challenge a facially valid indictment on the grounds that the 
Government failed to call before the grand jury all available witnesses 
favorable to the accused860 or because the grand jury heard 
inadequate or incompetent evidence.861 In 1972, however, the Second 
Circuit in United States v. Estepa* 62 ordered dismissal of an 
indictment pursuant to its supervisory power over federal criminal 
proceedings because it was very probable either that the prosecutor’s 
failure to explain clearly that the testimony offered was mere hearsay 
had misled the grand jury or that the grand jury would not have 
returned the indictment had eyewitness testimony been used.863 
This term the Second Circuit failed to extend the holding in Estepa to 
a situation in which a witness who had testified before the grand jury 
later perjured himself at trial by denying a history of psychiatric 
treatment.864 Without referring to Estepa, the court held that due 
process does not require that a new indictment be obtained when the 
trial testimony merely casts doubts on the witness’ credibility before 
the grand jury.865

already tried is proper subject of interlocutory appeal), cert, denied, 429 U.S. 917 (1976) with 
United States v. Young, 544 F.2d 415, 416-18 (9th Cir.) (dismissal of double jeopardy claim not 
appealable), cert, denied, 429 U.S. 1024 (1976) and United States v. Bailey, 512 F.2d 833,835- 
38 (5th Cir.) (violation of right against double jeopardy no more serious than violation of other 
constitutional rights that must wait until final judgment before appeal), cert, dismissed, 423 U.S. 
1039 (1975).

Courts also permit appeals when the accused’s interest in enforcing a plea bargain is akin to 
rights secured by the double jeopardy clause of the fifth amendment. See United States v. Cavin, 
553 F.2d 871, 873 (4th Cir. 1977) (citing United States v. Alessi, 536 F.2d 978 (2d Cir.), cert. 
denied, 429 U.S. 960 (1976)).

860. United States v. Euker, 532 F.2d 249, 255-56 (2d Cir. 1976) (Government’s failure to 
call witness who would have weakened case not violation of due process; Government need not 
call all available witnesses), cert, denied, 429 U.S. 1044 (1977).

861. Costello v. United States, 350 U.S. 359, 363 (1956) (indictment valid although based 
upon hearsay); United States v. Cavin, 553 F.2d 871, 873 (4th Cir. 1977) (even if grand jury 
heard incriminatory statements illegally obtained by coercion, deception, or promises of 
leniency, remedy is suppression at trial, not dismissal of indictment).

On the other hand, the Second Circuit stated that when the Government knows that a witness 
has given the grand jury perjured testimony material to the case, due process requires that the 
prosecutor take the steps necessary to correct possible injustice. United States v. Guillette, 547 
F.2d 743, 752-53 (2d Cir. 1976) (citing United States v. Basurto, 497 F.2d 781, 785-86 (9th Cir. 
1974)). Nevertheless, the court held that when the subsequent events merely cast doubt upon 
the credibility of a witness, a new indictment is unnecessary. Id. at 753.

862. 471 F.2d 1132 (2d Cir. 1972).
863. Id. at 1137.
864. See United States v. Guillette, 547 F.2d 743, 752-53 (2d Cir. 1976).
865. Id.
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Sufficiency. Rule 7(c)(1) of the Federal Rules of Criminal
Procedure requires that an indictment be a plain, concise, and definite 
written statement of the essential elements constituting the offense 
charged.866 This rule implements the constitutional requirement that 
an indictment be specific enough to ensure that a defendant obtains 
fair notice of the nature and cause of the accusation, that he is tried 
only on a grand jury’s charge, and that he is not twice placed in 
jeopardy.867 To ensure compliance with the Constitution, the 
Supreme Court has established a two-pronged test requiring that an 
indictment contain the elements of the offense charged and fairly 
inform a defendant of the charges against which he must defend and 
that it enable him to plead an acquittal or conviction to bar future 
prosecution for the same offense.868

866. Fed. R. Crim. P. 7(c)(1). See, e.g., United States v. Brown, 540 F.2d 364, 371 (8th Cir. 
1976) (extortion indictment met sufficiency test of rule because it incorporated elements 
demonstrating that defendant induced victims to part with property by extortionate means and 
that interstate commerce was affected and included facts indicating time frame, names of 
victims, property extorted, and nature of commerce affected); United States v. Schaffer, 539 
F.2d 653, 655 (8th Cir. 1976) (per curiam) (loan-sharking indictment sufficient because it 
indicated amount and approximate date of extension of credit, nature of threats, period during 
which extortionate means employed, and name of victim); United States v.■¿eaHroTi; 533 F.2d 
903, 911 (5th Cir. 1976) (Rule 7(c) satisfied by indictments indicating both essential elements of 
.onspiracy and specific overt acts in furtherance of it).

An indictment need not include allegations relating to venue. United States v. Votteller, 544 
F.2d 1355, 1361 (6th Cir. 1976) (although venue must be proven, allegations relating to venue 
need not be in indictment to satisfy rule). Similarly, the statute of limitations is not an element of 
the offense and therefore need not be alleged in the indictment. See United States v. Wild, 551 
F.2d 418, 421 (D.C. Cir.) (dictum) (Watergate defendants must raise running of statute of 
limitations as affirmative defense; statute not jurisdictional bar to prosecution), cert, denied, 97 
S. Ct. 2178 (1977).

867. U.S. CONST, amend. V (rights to grand jury indictment and to be free from double 
jeopardy); id. amend. VI (right to be informed of nature and cause of accusation).

When an indictment is not constitutionally required, the sufficiency of the indictment is not 
subject to challenge unless the proceeding as a whole denies the defendant due process of law. 
See United States v. Eichorst, 544 F.2d 1383, 1385 (7th Cir. 1976) (criminal contempt 
proceeding prosecuted by notice, not by indictment; conviction affirmed because notice 
adequate when judged by standards of Rule 42(b) of Federal Rules of Criminal Procedure).

868. Hamling v. United States, 418 U.S. 87, 117 (1974); see United States v. Largent, 545 
F.2d 1039, 1043 (6th Cir. 1976) (indictment sufficient because it contained all elements 
necessary to apprise defendant of charge and to provide basis for double jeopardy plea), cert, 
denied, 429 U.S. 1098 (1977).

869. See United States v. London, 550 F.2d 206, 211 (5th Cir. 1977) (indictment sufficient if 
it notifies defendant of charges against him and sets forth all elements necessary to constitute 
offense charged).

Courts analyzing the sufficiency of an indictment initially examine 
whether it apprised the defendant of the charges against him and then 
whether it stated an offense under federal law.869 In applying the 
notice element of the test, courts give an indictment a common sense 
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construction and will uphold an indictment even if it omits a 
technically essential element of the offense,870 incorrectly cites the 
statute under which the defendant is charged,871 or fails to use the

870. There seems to be a trend away from a hypertechnical rule condemning an indictment for 
omission of any element of a crime regardless of its relation to the constitutional requirement of 
fair notice. See United States v. Williams, 545 F.2d 1036, 1038-39 (6th Cir. 1976) (court upheld 
indictment alleging only theft from interstate commerce even though no mention of facil
ities or instrumentalities of commerce recited in statute; rejected narrow language of 40-year-old 
precedent in favor of rule followed by five other circuits); United States v. Pheaster, 544 F.2d 
353, 360 (9th Cir. 1976) (indictment upheld despite inartful language, which could have been 
interpreted as charging only conspiracy to kidnap because common sense reading shows both 
conspiracy and kidnapping intended; technical deficiencies that do not prejudice accused not 
grounds for invalidation of indictment on sufficiency grounds), cert, denied, 429 U.S. 1099 
(1977). Instead, courts focus upon the defendant’s ability to prepare a defense, his right to an 
indictment by a grand jury, and his right to avoid double jeopardy. They uphold indictments 
omitting allegations essential to proof of the crime at trial if the constitutionally essential 
elements are present. Compare United States v. Camjj, 541 F.2d 737, 740 (8th Cir. 1976) 
(indictment charging interference with postal inspector and omitting term “forcibly” was 
defective because force essential element of offense charged) with United States v. Wise, 553 
F.2d 1173, 1174 (8th Cir. 1977) (indictment under wire fraud statute need allege only scheme to 
defraud and interstate phone call, and is sufficient despite failure to particularize manner in 
which calls fit into scheme) and United States v. Smith, 552 F.2d 257, 261 (8th Cir. 1977) 
^omission of word “unlawfully” from indictment not fatal because indictment alleged acts in 
violation of specific offense) and United States v. Burgard, 551 F.2d 190, 195 (8th Cir. 1977) 
(same) and United States v. London, 550 F.2d 206, 210-12 (5th Cir. 1977) (indictment tracking 
language of statute prohibiting concealment of material facts before government agency held 
sufficient to alert defendants to charges against them and to protect against double jeopardy; 
each count pointed to specific transaction, date, parties, facts concealed, and materiality of 
concealed facts) and United States v. Auler, 539 F.2d 642, 648 (7th Cir. 1976) (indictment 
under wire fraud scheme need only allege scheme to defraud and interstate phone call, and is 
sufficient despite failure to particularize manner in which calls fit into scheme), cert, denied, 429 
U.S. 1041 (1977) and United States v. Markham, 537 F.2d 187, 193 (5th Cir. 1976) (language of 
patent need not be cited in patent case indictment; test not whether indictment might be more 
exact, but whether it set forth elements of offense and sufficiently apprised defendant of the 
charge), cert, denied, 429 U.S. 1041 (1977).

In some cases a contention that the indictment is insufficient because it omits an element of 
the offense in reality raises the issue of what the elements of the offense are. See United States v. 
Koehler,*  544 F.2d 1326, 1330 (5th Cir. 1977) (allegation in indictment that obstruction of 
justice occurred prior to commencement of judicial proceeding unnecessary because not an 
element of that offense); United States v. Curtis,<537 F.2d 1091, 1095 (10th Cir.) (mail 
fraud indictment alleging scheme to defraud and use of mails in furtherance thereof sufficient; 
success of scheme or specific intent to use mails in scheme not elements of crime charged), cert 
denied, 429 U.S. 962 (1976); United States v. Chamay,*537  F.2d 341, 351-52 (9th Cir.) 
(indictment alleging knowing participation in securities fraud sufficient; specific intent not 
required because not element of crime), cert, denied, 429 U.S. 100 (1976).

871. Fed. R. Crim. P. 7(c)(3); see Steinert v. United States Dist. Court, 543 F.2d 69, 70 (9th 
Cir. 1976) (indictment incorrectly citing 18 U.S.C. § 402 instead of section 401 sufficient under 
harmless error provision of Rule 7(c)(3) of Federal Rules of Criminal Procedure because 
defendant knew charge against him and had counsel); United States v. Wuco, 535 F.2d 1200, 
1202 (9th Cir.) (indictment alleging importation of marijuana sufficient although statute cited in 
indictment proscribed importation of synthetic THC; no prejudice because “species” defense 
unavailable in prosecution for the THC offense equally unavailing in prosecution involving 
organic marijuana), cert, denied, 429 U.S. 978 (1976). 
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precise language of the statute.872 Because the main requirement is 
that the indictment adequately inform the defendant of the charges 
against him,873 even an indictment that merely recites the language of 
the statute usually will be sustained.874 Moreover, the adequacy of the 
notice does not depend solely upon the information contained in an 
indictment; the bill of particulars may supplement the indictment and 
cure the alleged defect.875 In addition, the bill of particulars probably 

872. See United States v. Fellman, 549 F.2d 181, 182-83 (10th Cir. 1977) (per curiam) (court 
rejected defendant’s hypertechnical distinction between distributing controlled substances as 
charged in indictment and dispensing controlled substances as condemned in statute); United 
States v. Hall, 536 F.2d 313, 321 (10th Cir.) (indictment upheld despite omission of statutory 
words “under color of official right”; defendant sufficiently informed of charge that he 
attempted to use office to influence decision of retirement board), cert, denied, 429 U.S. 1919 
(1976). Nevertheless, if the indictment’s language differs so radically from the statutory 
language that it provides no indication of what offense is charged, it will be dismissed for failure 
to state an offense. See United States v. Smith, 553 F.2d 1239, 1241 (10th Cir. 1977) 
(indictment dismissed for failure to state an offense; an “attempt to rob” as charged is not an 
“assault with intent to rob” in violation of statute).

873. See United States v. J2alkmt7'547 F.2d 1291, 1300 (5th Cir. 1977) (indictment reciting 
statute and alleging falsification of records of specific corporation upheld as sufficient to satisfy 
notice requirement; challenge for failure to detail who, what, when, where, why, or how rejected), 
petition for cert, filed, 45 U.S.L.W. 3843 (U.S. June 3, 1977) (No. 76-1768); United States v. 
Clark, 546 F.2d 1130, 1134 (5th Cir. 1977) (indictment charging false statement made “on” 
form sufficiently specific when form as whole constituted misrepresentation).

If the omitted fact goes to the essence of the grounds for the charge, the omission will result in 
dismissal of the indictment. See United States v. Slawik, 548 F.2d 75, 86 (3d Cir. 1977) (perjury 
conviction reversed because indictment ambiguous as to which of two possible falsehoods 
alleged—a material falsehood or an immaterial one not legally perjurious).

874. See United States v. Haldeman, .___ F.2d____ ,____ , No. 75-1381, at 163-71 (D.C.
Cir. Oct. 12,1976) (en banc) (per curiam) (elements of crime may be alleged in language of statute; 
inclusion with statutory language of phrase “and other means” sufficient to give notice of 
prosecution for any means proven and to avoid double jeopardy), cert, denied, 97 S. Ct. 2641 
(1977).

The language of an administrative regulation may be used in an indictment if it sufficiently 
delineates the elements of the offense under the statute. See United States v. Adamo Wrecking 
Co., 545 F.2d 1, 3-4 (6th Cir. 1976) (substitution of more specific language of regulation 
adequate to apprise defendent of charge and nature of case), cert, granted, 97 S. Ct. 1596 (1977).

875. United States v. Schaffer, 539 F.2d 653, 655 (8th Cir. 1976) (per curiam) (partial bill of 
particulars setting out specific times and permitting defendant to hear tapes of relevant 
conversations was additional reason for upholding sufficiency of indictment charging extortion 
to collect credit).

Trial courts have broad discretion to deny a defendant’s motion for a bill of particulars if 
notice is otherwise provided. United States v. Chenaur, 552 F.2d 294, 301 (9th Cir. 1977) 
(proper exercise of discretion to deny motion for bill when prosecutor supplied information 
requested in open court instead of giving written bill); United States v. Miller, 543 F.2d 1221, 
1224 (8th Cir. 1976) (per curiam) (proper exercise of discretion to refuse bill when surprise at 
trial avoided because prosecution orally answered question at hearing on motion for bill), cert, 
denied, 429 U.S. 1108 (1977); United States v. Pena, 542 F.2d 292, 294 (5th Cir. 1976) (proper 
exercise of discretion to deny bill when defendant, by nature of his defense, could not have been 
surprised by Government’s proof at trial and motion was in effect an attempt to obtain a list of 
witnesses); United States v. Brown, 540 F.2d 364, 371 (8th Cir. 1976) (proper exercise of 
discretion to deny bill when extortion indictment clearly established time frame, victims, 
property extorted, method of extortion, and nature of commerce affected).
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can supplement the indictment in determining whether the second 
element of the sufficiency test is satisfied. Nevertheless, because the 
Constitution requires that the grand jury present the indictment876 
and because the grand jury can act only if it knows the essential 
elements of the offense charged,877 the omission of an essential 
element cannot be cured by a bill of particulars and may warrant 
dismissal.878

876. See U.S. Const, amend. V. (no person shall be liable for a capital or infamous crime 
unless on presentment or indictment of grand jury).

877. See United States v. London, 550 F.2d 206, 210-11 (5th Cir. 1977) (indictment sufficient 
if it sets forth all elements necessary to constitute offense); United States v. Camp, 541 F.2d 
737, 739-40 (8th Cir. 1976) (indictment must set forth all essential elements of offense charged).

When an indictment lists many facts, not all of which relate to the crime charged, a court can 
look at the record to determine whether the grand jury found sufficient evidence of relevant facts 
to indict the defendant on the charges. See United States v. Curtis, 537 F.2d 1091, 1095-96 
(10th Cir.) (record contained substantial evidence of elements of charge; surplusage not grounds 
for reversal), cert denied. 429 U.S. 962 (1976).

878. United States v. Camp, 541 F.2d 737, 740 (8th Cir. 1976) (omission of allegation of force 
from indictment cannot be cured by bill of particulars). In Camp the Government argued that the 
indictment should be upheld despite the omission of the word “forcibly” because the prosecutor 
had supplied a bill of particulars describing the events that were the basis of the charge, the trial 
judge had correctly instructed the jury on the force issue, and the indictment had cited the 
statute. Id. The court rejected these arguments, but said that they might be persuasive if the 
only purpose of an indictment were to give a defendant notice of the charge sufficient to enable 
him to prepare his defense and to be protected from double jeopardy. Id. A defendant also has a 
fifth amendment right to be indicted by a grand jury, however, and the grand jury’s failure to see 
or participate in the preparation of the bill violated his fifth amendment right because there was 
no guarantee that the grand jury had intended to charge the defendant with acting forcibly. Id. at 
741.

879. United States v. Pheaster, 544 F.2d 353, 360 (9th Cir. 1976) (delay in attacking 
indictment implied tactical motivation and tended to negate possibility of prejudice in 
preparation of defense), cert denied, 429 U.S. 1099 (1977).

880. See Burchfield v. United States, 544 F.2d 922, 924-25 (7th Cir. 1976) (indictment listing 
blasting caps, dynamite, battery, and cords and charging violation of statute prohibiting 
possession of unregistered bomb materials held sufficient on collateral attack for failure to state 
an offense because no fundamental defect; sufficiency should have been challenged at trial), cert. 
denied, 97 S. Ct. 1602 (1977); Campbell v. United States, 538 F.2d 692,693 (5th Cir. 1976) (per 
curiam) (proper exercise of discretion to dismiss claim when defect should have been raised at 
trial); Fed. R. Crini. P. 12(b)(2) (challenges to the institution of prosecution, indictment, or 
information must be raised before trial unless the court in its discretion upon showing of cause 
allows otherwise, or unless challenge is based on jurisdiction or on failure of indictment or 
information to charge an offense). Rule 12(b) states that these latter challenges may be brought 
at any time during “the pendency of the proceeding.” Id.

Challenges to sufficiency are less likely to be successful on appeal 
than at trial because courts generally construe the sufficiency of the 
indictment more liberally on appeal, especially when the indictment is 
first challenged at that time.879 Moreover, although a defendant never 
waives jurisdictional defects such as failure to charge an offense, a 
claim of other defects may not even be cognizable in a postconviction 
proceeding if the defendant should have raised them at trial.880
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Multiplicity and Duplicity. An indictment may be prejudicial
because it is multiplicitous or duplicitous. A multiplicitous indictment 
charges the same offense in several counts and may prejudice the 
defendant by leading to multiple sentences for the same crime or by 
exaggerating the scope of the actual criminal activity.881 A duplicitous 
indictment charges two or more distinct offenses in a single count, and 
a general verdict upon such an indictment does not reveal whether the 
jury found the defendant guilty on both or only one of the offenses 
charged.882 Although these indictments prejudice defendants in 
somewhat different ways, a court’s decisional process is usually the 
same regardless of the ground of the challenge: the court must 
determine the number of separate offenses charged in the indict
ment.883 To test for multiplicity, courts count offenses by determining 
whether each separate count of the indictment requires different 
evidence in proof than the other counts; if so, the indictment is not 

881. See United States v. UCO Oil Co., 546 F.2d 833, 835 (9th Cir. 1976) (multiplicitous 
indictment pyramids punishment for single offense), cert, denied, 97 S. Ct. 1646 (1977); 1 C. 
Wright § 142, at 311.

If an indictment is found to be multiplicitous, it may be sufficient remedy if the court grants a 
defense motion for acquittal on the surplus count or counts instead of overturning the entire 
indictment. United States v. Cowden, 545 F.2d 257, 266 (1st Cir. 1976), cert, denied, 430 U.S. 
909 (1977). In Cowden the trial court rejected the defendant’s initial motion to dismiss the entire 
indictment because it was multiplicitous. After the jury found the defendant guilty on all counts, 
the trial court granted a second motion for acquittal on the surplus counts because under the 
substantive statute, simultaneous transportation of multiple forged securities is only one 
offense. The First Circuit approved this exercise of judicial discretion. Id.

882. United States v. Orzechowski, 547 F.2d 978, 986 (7th Cir. 1976), cert, denied, 97 S. Ct. 
1701 (1977). A duplicitous indictment can prejudice the defendant in sentencing, in obtaining 
appellate review, or in protecting himself against double jeopardy. 1 C. Wright § 142, at 311; 
see United States v. UCO Oil Co., 546 F.2d 833, 838-39 (9th Cir. 1976) (duplicitous indictment 
infringes upon sixth amendment and increases risk of double jeopardy and of improper 
admission of evidence), cert, denied, 97 S. Ct. 1646 (1977).

883. See, e.g., United States v. Rossi, 552 F.2d 381, 381 (1st Cir. 1977) (dismissal of lesser 
offenses charged in multiplicitous indictment affirmed; although defendant’s various acts were 
distinct and violated separate sections of Bank Robbery Act, that statute creates only single 
offense with punishment to vary depending upon severity of acts); United States v. Orzechowski, 
547 F.2d 978, 986-87 (7th Cir. 1976) (not duplicitous to allege conjunctively in same count both 
possession with intent to distribute and actual distribution of cocaine because they are two ways 
of violating same statute), cert, denied, 97 S. Ct. 1701 (1977); United States v. UCO Oil Co., 546 
F.2d 833, 838-39 (9th Cir. 1976) (no duplicity because making false statement and concealing by 
trick, scheme, or device are each different means of committing same statutory offense; no 
multiplicity because different counts based on separate acts), cert, denied, 97 S. Ct. 1646 (1977); 
Fairman v. United States, 544 F.2d 197,197 (5th Cir. 1976) (per curiam) (claim of multiplicitous 
indictment rejected despite involvement of same counterfeit coins in more than one count; if one 
count charges production and other distribution, two separate offenses charged).
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multiplicitous.884 The same test is not necessarily employed to count 
offenses for duplicity purposes. The Seventh Circuit this term 
explicity rejected use of the different evidence test in a duplicity case, 
United States v. Orzechowski.™5 The challenged count recited 
statutory language making it unlawful to distribute cocaine or to 
possess it with intent to distribute.886 The court held that an 
indictment is not duplicitous when a count recites statutory language 
denouncing more than one act if any of the acts are proved.887 888 The 
Ninth Circuit in United States v. UCO Oil Co.sss also implicitly 
rejected the different evidence test.889 The court stated that the

884. United States v. Fife, No. 76-1366, at 4-5 (6th Cir. Dec. 21, 1976) (unpublished opinion) 
(because conspiracy requires proof of an agreement while aiding and abetting does not, 
indictment charging both upheld even though aiding and abetting was also one of covert acts in 
conspiracy counts), cert, denied, 429 U.S. 1098 (1977); see United States v. Williams, 552 F.2d 
226, 228 (8th Cir. 1977) (when grand jury question to which defendant gave false answer 
rephrased several times, indictment with separate perjury counts for each question 
multiplicitous; different evidence test determines whether questions seek same information); 
United States v. Rodriguez, 546 F.2d 302, 307-08 (9th Cir. 1976) (if overt acts in conspiracy 
count are criminal in themselves, they may also be charged separately in same indictment).

885. 547 F.2d 978, 986-87 (7th Cir. 1976), cert, denied, 91 S. Ct. 1701 (1977). Although 
courts count the number of offenses charged when analyzing both duplicity and multiplicity, the 
different evidence test employed in determining whether an indictment is multiplicitous is 
frequently inappropriate in deciding whether an indictment is duplicitous. See id. (discussing 
various cases in which courts have not used different evidence test to determine whether 
indictment duplicitous). When violations of different statutes are charged in separate counts, the 
different evidence rule determines whether a single offense is involved and whether the 
indictment is thus multiplicitous. When a single statute can be violated in a number of ways, 
however, all may be alleged in a single count of the indictment even if different proof would be 
required for each. See id. (single count alleging both possession with intent to distribute and 
actual distribution not duplicitous although different evidence required); United States v. UCO 
Oil Co., 546 F.2d 833, 838 (9th Cir. 1976) (single count alleging concealment and making false 
statement not duplicitous because both are ways of violating one statute requiring that correct 
information be provided to Government), cert, denied, 97 S. Ct. 1646 (1977); United States v. 
Ziedman, 540 F.2d 314, 314 (7th Cir. 1976) (three counts, each alleging a fraud of two classes of 
victims—debtors and creditors—not duplicitous because each count involved only a single use 
of the mails in furtherance of the scheme). In contrast to the Seventh Circuit, the Fifth Circuit 
applied the different evidence test to judge whether an indictment with three different counts 
alleging violation of one statute in three different ways is multiplicitous. The court concluded 
that separate offenses were charged and that a multiple count indictment was proper. United 
States v. Horsley, 519 F.2d 1264, 1265 (5th Cir. 1975) (indictment charged violation of 21 
U.S.C. § 841(a)(1) (1970)), cert, denied, 424 U.S. 944 (1976).

886. 547 F.2d at 986.
887. Id. at 987. Although an indictment is faulty if more than one offense is charged in a single 

count, it is not duplicitous if only one offense is alleged, even if several different acts are 
specified in the indictment. Id. See United States v. UCO Oil Co., 546 F.2d 833, 838 (9th Cir. 
1976) (if statute defines single offense, it is proper to mention different acts in violation of 
statute in one count because proof of any one will sustain conviction and bar further prosecution 
for any act listed in count), cert, denied, 97 S. Ct. 1646 (1977).

888. 546 F.2d 833 (9th Cir. 1976), cert, denied, 97 S. Ct. 1646 (1977).
889. See id. at 838 (references in indictment to making false statement and to concealing by 

trick, scheme, or device reflect different modes of achieving same result, not separate and 
distinct offenses).
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language and legislative history of the statute under which the offense 
is charged, the nature of the conduct, and the suitability of imposing 
multiple punishment for the offense charged are determinative in 
evaluating whether a single offense is charged.890

890. Id. at 836-38.
891. See United States v. Perry, 550 F.2d 524, 532-33 (9th Cir.) (no prejudicial variance 

although indictment charged one conspiracy and evidence at trial showed several; jury could 
reasonably find that defendants knew each other and that smaller conspiracies were part of the 
larger one charged in indictment), cert, denied, 97 S. Ct. 2182 (1977); United States v. Cohen, 
544 F.2d 781, 783 (5th Cir.) (no prejudicial variance although indictment charged making false 
statements and evidence showed that defendant merely omitted to reveal a material fact; 
omission of material fact rendered defendant’s statement false), cert, denied, 97 S. Ct. 2175 
(1977); United States v. Frazier, 545 F.2d 71, 73-74 (8th Cir. 1976) (no prejudicial variance 
although indictment alleged contraband originated in District ofColumbia and testimony at trial 
showed it originated at Virginia’s National Airport), cert, denied, 429 U.S. 1078 (1977); United 
States v. Harrington, 543 F.2d 1151, 1153 (5th Cir. 1976) (no prejudicial variance although 
indictment charged possession of phencyclidine base and testimony showed a substance con
taining phencyclidine); United States v. Estell, 539 F.2d 697, 699 (10th Cir.) (no prejudicial 
variance although indictment alleged distributing 14.1 grams of heroin and evidence showed 
only 0.13 grams distributed; presence rather than quantity of drug is what matters), cert, denied, 
429 U.S. 982 (1976).

892. Berger v. United States, 295 U.S. 78, 82 (1935) (substantial rights include right to be
definitely informed of charge and right to ensure freedom from multiple prosecutions for same 
offense; variance fatal only if it affects substantial rights); see Stirone v. United States, 361 U.S. 
212, 217 (1960) (when indictment charged interference with importation of sand and proof at 
trial showed interference with exportation of steel, variance between pleading and proof violates 
substantial right to be charged only by grand jury); United States v. Griffin, 546 F.2d 153, 154 
(5th Cir.) (per curiam) (incorrectly listing numbers on stolen model trains had no effect on 
substantial rights of defendant when he offered to stipulate that train numbers correct and 
defense revolved around value of trains and defendant’s knowledge that they were stolen), cert, 
denied, 97 S. Ct. 1590 (1977); United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381,
at 156-59 (D.C. Cir. Oct. 12,1976) (en banc) (per curiam) (variance harmless when jury instructed 
to consider evidence on “misuse of CIA” although indictment did not use those precise words 
but alleged use of CIA in furtherance of conspiracy to obstruct justice), cert, denied, 91 S. Ct. 
2641 (1977); United States v. Anton, 547 F.2d 493, 496 (9th Cir. 1976) (variance harmless when 
check not stolen from “authorized depository” as indictment charged, but misdelivered and 
then stolen; only litigated issue whether defendant knew check was stolen, not check’s source); 
United States v. Warden, 545 F.2d 32, 35 (7th Cir. 1976) (variance harmless when indictment 
alleged only total figure false and failed to specify which entries were false because prior to trial 
Government notified defense about which entries of tax return were challenged by Government); 
United States v. Cluck, 542 F.2d 728, 735 (8th Cir. 1976) (fair notice and protection from 
double jeopardy not impaired by indictment charging defendant with escaping custody of 
Attorney General when in fact he escaped custody of hospital; defendant knew with which 

Variances and Amendments. Variance between indictment
and proof at trial is a frequent, but rarely successful, allegation in 
attacking indictments.891 To warrant reversal, the variance must be 
material: it must prejudice a defendant’s substantial rights, such as 
the right to be notified of charges or the right to be protected against 
double jeopardy.892 For example, when the evidence at trial es
tablishes aiding and abetting, conviction may be upheld even if the 
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indictment charges only a substantive offense.893 The prosecution 
need not prove all the facts alleged in the indictment if those it does 
prove constitute the crime charged.894

escape he was charged), cert, denied, 429 U.S. 986 (1977); United States v. Joyner, 539 F.2d 
1162, 1164-65 (8th Cir. 1976) (variance in dates not fatal if proof shows that acts charged were 
committed within statute of limitations, and prior to return date of indictment, and precise date 
not material element of crime charged), cert, denied, 429 U.S. 983 (1977); United States v. 
Venditi, 533 F.2d 217, 220 (5th Cir. 1976) (variance not material when indictment stated checks 
should have gone into home repair account and agent testified that they should have been 
deposited in construction account; critical fact was that they w'ere not reported as income); Fed. 
R. Crim. P. 52(a) (any variance not affecting substantial rights disregarded).

893. United States v. McCambridge, 551 F.2d 865, 871 (1st Cir. 1977) (even if defendant 
indicted solely for substantive offense of attempted robbery, he may be convicted for aiding and 
abetting); United States v. Thomas, 543 F.2d 1226, 1228 (8th Cir. 1976) (per curiam) (when 
defendant indicted as principal in armed robbery of post office but no evidence that he actually 
carried loot, not error to instruct jury that defendant could be found guilty of aiding and 
abetting), cert, denied, 429 U.S. 1051 (1977).

894. See United States v. Abascal,___ F.2d____ ,____ , No. 75-1093, at 426 (9th Cir. Mar.
18, 1977) (when statute proscribes importation, possession, or distribution and indictment 
charges importation, possession, and distribution, and when only possession and distribution 
proved, court may strike importation and convict for possession and distribution); United States 
v. Gunter, 546 F.2d 861, 868-69 (10th Cir. 1976) (when statute denounces stealing or taking 
away or concealing goods but indictment charges stealing, taking away, and concealing, defendant 
may be convicted for any of these acts), cert, denied, 97 S. Ct. 2189 (1977); United States v. 
Good Shield, 544 F.2d 950. 953-54 (8th Cir. 1976) (although indictment charged defendant 
with attempting to coerce witnesses to testify falsely and coercion was only violation, incorrect 
allegation was mere surplusage and need not be proven); United States v. Buchanan, 544 F.2d 
1322, 1324 n.2 (5th Cir.) (Government required to prove only enough of facts alleged to 
constitute essential element of crime), cert, denied, 97 S. Ct. 2953 (1977).

895. U.S. Const amend V.
896. Krana v. United States, 546 F.2d 785, 786 (8th Cir. 1976) (per curiam) (correction of 

clerical error by amendment not material and hence not prejudicial).
Amendments to the indictment are commonly confused with variance between the indictment 

and proof at trial. See United States v. Pelose, 538 F.2d 41, 45 n.8 (2d Cir. 1976) (defendant 
confused theories of variance and amendment). An amendment occurs when the charging terms 
of the indictment are altered literally or in effect after the grand jury has finished with the case. 
By contrast, variance involves no change in the indictment itself, but rather relates to the 
evidence introduced at trial. Id.

897. Krana v. United States, 546 F.2d 785, 786 (8th Cir. 1976) (per curiam) (no prejudice in 
allowing Government to correct dates of offense by amendment); United States v. Akers, 542 
F.2d 770, 772 (9th Cir. 1976) (per curiam) (no prejudice in allowing amendment of date in 
indictment by Government when typographical error apparent).

Because federal felony defendants have a fifth amendment right to 
be charged only by indictment,895 neither the prosecutor nor the court 
may materially amend an indictment.896 Nonmaterial amendments, 
however, such as an alteration in the date of the offense to correct an 
error, are tolerated.897 Trial judges may also amend the indictment 
sua sponte without prejudicing defendants for such reasons as 
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narrowing the indictment by withdrawing charges, deleting sur
plusage, or making purely formal changes.898

898. See United States v. Abascal,___ F.2d____ ,____ , No. 75-1093, at 426-27 (9th Cir.
Mar. 18, 1977) (judge who initially erred in stating Government had to prove importation, 
possession, and distribution of LSD upheld in striking importation from indictment at close of 
Government’s case because no proof of importation and no need to establish importation to 
convict for possession and distribution); United States v. Prior, 546 F.2d 1254, 1257 (5th Cir. 
1977) (court may not amend indictment by adding or changing address, but may strike charges 
that Government is unable to prove provided indictment still sufficient to charge an offense and 
offense charged is same offense contemplated by original indictment); United Sates v. Hall, 536 
F.2d 313, 320 (10th Cir.) (judge may not amend so as to expand indictment, but may 
withdraw charges and thus narrow liability by striking acceptance of bribe from indictment that 
also charges extortion, conspiracy to bribe, and bribery), cert, denied, 429 U.S. 919 (1976); 
Circuits Note: 1975-1976 Term at 311 & nn.650-52.

899. See United States v. Chenaur, 552 F.2d 294, 302 (9th Cir. 1977) (substitute indictment 
returned four days before trial not unduly surprising or prejudicial because it charged 
concealment of material fact instead of perjury and was based on same facts); United States v. 
Cohen, 544 F.2d 781, 784 (5th Cir.) (substitute indictment not prejudicial because it charge 
same offense, changed only date of offense, and was read aloud to defendant in open court and 
because defendant failed to request continuance or opportunity to recall or examine witnesses), 
cert, denied, 97 S. Ct. 2175 (1977); United States v. DiMuro, 540 F.2d 503, 516 (1st Cir. 1976) 
(substitute indictment not prejudicial although returned thirty months after initial indictment 
because defendants waived right to speedy trial, same offense alleged, and time permitted 
between second indictment and trial), cert, denied, 429 U.S. 1038 (1977).

The Government may have two indictments outstanding against one defendant and may trv 
him on either absent a showing of prejudice. United States v. Holm, 550 F.2d 568, 569 (9th Cir.), 
cert, denied, 46 U.S.L.W. 3198 (U.S. Oct. 4, 1977).

900. See United States v. Rivero, 532 F.2d 450, 456-57 (5th Cir. 1976) (amendment four days 
after bill provided and seven days before trial valid when defendant failed to request 
continuance or demonstrate prejudice). A judge need follow no pecise form in permitting the 
amendment of a bill of particulars. Id. at 457; see Fed. R. Crim. P. 7(f) (bill of particulars may be 
amended as justice requires).

901. Fed. R. Crim. P. 5(a); see Bennet v. Passic, 545 F.2d 1260, 1262 (10th Cir. 1976) 
(constitutional rights not infringed by 12-hour delay between incarceration in state “drunk tank” 
and arraignment the following morning).

902. Fed. R. Crim. P. 5(c).

Unlike an amendment, which is made by the court, a substitute 
indictment is returned by the grand jury. Therefore, a new indictment 
may be substituted any time prior to trial provided this does not 
prejudice or surprise the defendant.899 The same considerations of 
prejudice and surprise apply to attempts to amend bills of 
particulars.900

PRELIMINARY HEARING

Rule 5(a) of the Federal Rules of Criminal Procedure mandates that 
a person arrested and charged with a federal crime be taken without 
unnecessary delay before a magistrate or other local judicial officer,901 
who must advise him of his rights, specify the charges, set bail, and 
inform him that he is entitled to a preliminary hearing.902 At the 



390 The Georgetown Law Journal [Vol. 66:201

preliminary examination, the defendant has the right to have an 
appropriate, objective official determine whether there is probable 
cause to restrain him for an extended period.903 The Government has 
the burden of introducing evidence establishing the existence of 
probable cause, and if it fails to meet this burden the magistrate must 
dismiss the complaint and discharge the defendant.904 If, prior to the 
date of the preliminary examination, a grand jury returns an 
indictment or information, the right to such a hearing terminates 
because the indictment or information provides the necessary finding 
of probable cause.905

903. Id.; Fed R. Crim. P. 5.1.
Although a presently detained suspect may challenge the probable cause for his confinement, 

his conviction need not be vacated merely because he was subject to pretrial detention without a 
probable cause determination. Gerstein v. Pugh, 420 U.S. 103, 114 (1975). A magistrate’s 
determination of probable cause is reviewed first in an appropriate district court. United States 
v. Reeds, 552 F.2d 171, 171 (7th Cir. 1977) (per curiam); see Federal Magistrates Act, 28 U.S.C. 
§ 636(b)(1)(a) (1970) (request for reconsideration of magistrate’s pretrial finding must be filed 
in district court).

904. United States v. Rose, 541 F.2d 750, 753 (8th Cir. 1976) (citing Federal Rule of Criminal 
Procedure 5.1(a) and 5.1(b)), cert, denied, 430 U.S. 908 (1977).

905. Fed R. Crim. P. 5(c); see United States v. Woods, 544 F.2d 242, 249 (6th Cir. 1976) 
(defendant has no right to preliminary hearing if grand jury indictment returned), cert, denied, 91 
S. Ct. 1652 (1977).

906. See Coleman v. Alabama, 399 U.S. 1, 10 (1970) (preliminary hearing is critical stage at 
which presence of counsel required to satisfy sixth amendment). The fourth amendment 
requires states to make judicial determinations of probable cause before subjecting persons to 
extended pretrial detention. Gerstein v. Pugh, 420 U.S. 103, 114 (1975). When state 
proceedings are not adversarial in nature and do not provide the defendant an opportunity to 
confront witnesses, a preliminary hearing is not a critical stage, and the accused has no right to 
counsel. Id. at 122-23 (dictum). Moreover, accused who were involved in adversarial state 
preliminary hearings that occurred prior to Coleman v. Alabama cannot successfully assert a 
right to counsel. See Adams v. Illinois, 405 U.S. 278, 280-85 (1972) (Coleman does not apply 
retroactively); Smith v. Estelle, 531 F.2d 260, 262 (5th Cir.) (per curiam) (same), cert, 
denied, 427 U.S. 905 (1976).

907. ___  F.2d___ , No. 76-1250 (1st Cir. Dec. 22, 1976).
908. Id. at____, No. 76-1250 at 4. Courts use the harmless error rule to determine whether

the absence of counsel at a preliminary hearing prejudiced a defendant. Coleman v. Alabama, 
399 U.S. 1, 11 (1970).

When a preliminary hearing is conducted as an adversarial 
proceeding to determine whether the evidence justifies presenting a 
case to the grand jury, it is considered a critical stage at which the 
presence of counsel is constitutionally required.906 In Moses v. 
Helgemoe, 907 however, the First Circuit applied the harmless-error 
rule and held that the defendant was not wrongfully denied counsel at 
the preliminary hearing.908 The court examined the functions that a 
defense counsel could perform at a preliminary hearing to decide 
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whether the denial of counsel could have prejudiced the defendant.909 
It concluded that any allegations of prejudice were merely speculative 
or hypothetical; thus, the denial of counsel at the preliminary hearing 
was harmless.910

909. ___ F.2d at____ , No. 76-1250 at 3. The functions that a defense counsel might serve
include exposing weaknesses in the Government’s case that might warrant the defendant’s 
release, establishing grounds for an early psychiatric examination, conducting discovery, and 
developing evidence useful for subsequent impeachment of Government witnesses. Id. at___ ,
No. 76-1250 at 4-5.

910. Id. at___ , No. 76-1250 at 6.
911. 541 F.2d 750 (8th Cir. 1976), cert, denied, 430 U.S. 908 (1977).
912. Id. at 754.
913. Id. at 753-54. The court dismissed the federal charge when the Government failed to 

produce evidence against the defendant at his preliminary hearing. The Government had 
refrained from producing its evidence in order to protect its chief witness. Id. at 753.

914. Id. at 754. The defendant argued that the policy underlying the Supreme Court’s 
decision in Anderson v. United States, 318 U.S. 350 (1943), required the suppression of a 
confession obtained as the result of such an alleged “working agreement.” See 541 F.2d at 757. 
In Anderson the Court held that a federal-state working arrangement could not be used to 
circumvent the requirement that an arrested person be taken without delay before a magistrate 
for a preliminary hearing. 318 U.S. at 355-56. The court in Rose noted that the exclusion of the 
confessions in Anderson was not based on constitutional grounds, but rather on the Court’s duty 
to establish and maintain civilized standards of procedure and evidence within the framework of 
its supervisory powers over the administration of criminal justice in the federal courts. 541 F.2d 
at 757; see McNabb v. United States, 318 U.S. 332, 340-41 (1943) (companion case to Anderson 
applying supervisory powers principle).

915. 541 F.2d at 758.
916. Id. at 756.
917. Id. at 758 (confession voluntary and defendant fully advised of his rights).
918. Id.

In United States v. Rose911 the Eighth Circuit faced the question 
whether a defendant had been deprived of his rights to a preliminary 
hearing under Rules 5 and 5.1 of the Federal Rules of Criminal 
Procedure.912 After the Government failed to establish probable cause 
at a preliminary hearing, the defendant in Rose was released and then 
immediately rearrested by state officials.913 While in a state jail, the 
defendant made a confession to federal agents that he later attempted 
to suppress, alleging that his confession was the result of a “working 
agreement” between federal and state officials and that the 
agreement had led to his rearrest and had denied him his right to a 
preliminary hearing.914 After examining the record, the Eighth Circuit 
concluded that suppression was unnecessary because there was no 
evidence of bad faith on the part of the federal authorities,915 the state 
officials had probable cause to rearrest the defendant,916 the evidence 
did not support the contention that the pretrial procedure had 
influenced the defendant to confess,917 and the procedure followed 
was neither oppressive nor violative of “civilized standards.”918
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JOINDER AND SEVERANCE

Rule 8(a) of the Federal Rules of Criminal Procedure permits joinder 
of offenses in an indictment or information if they are of the same or 
similar character,919 are based on the same act or transaction,920 or are 
based on two or more acts or transactions that are connected or that 
constitute a common scheme or plan.921 Defendants may be joined in a 
single indictment or information under Rule 8(b) if it is alleged that 
they participated in the same criminal act or transaction922 or in the 
same series of criminal acts or transactions.923 All defendants need not 
be charged in every count.924 Although similarity of offenses is 
sufficient for joinder of offenses under Rule 8(a), it will not sustain a 
joinder of defendants under Rule 8(b).925 A court may order joinder of 
indictments or informations if the offenses and the defendants 

919. See United States v. Di Giovanni, 544 F.2d 642, 644 (2d Cir. 1976) (joinder of two bank 
robbery charges when committed within six days of each other with same modus operandi 
proper). But see United States v. Foutz, 540 F.2d 733, 738 (4th Cir. 1976) (joinder of two 
unrelated bank robbery charges improper when Government’s case weak for one and strong for 
the other).

920. See United States v. Jines, 536 F.2d 1255, 1257 (8th Cir. 1976) (per curiam) (joinder of 
heroin and firearms charges proper when both offenses involved the sale of contraband), cert, 
denied, 429 U.S. 942 (1977); United States v. Park, 531 F.2d 754, 761 (5th Cir. 1976) (joinderof 
firearm and controlled substance offenses proper when weapons and drugs were found during 
search of defendant’s home).

921. See United States v. Goldberg, 549 F.2d 1334, 1335 (9th Cir. 1977) (per curiam) (joining 
charges of theft of motion pictures and copyright infringement of same pictures proper because 
offenses constituted parts of common plan).

922. Fed. R. Crim P. 8(b); see United States v. Abraham, 541 F.2d 1234, 1238 (7th Cir. 
1976) (joining defendants in single count of conspiracy to commit extortion proper), cert, denied, 
429 U.S. 1102 (1977).

923. See United States v. Johnston, 547 F.2d 282, 284 (5th Cir.) (joining defendants 
involved in same series of bank fraud transactions proper), cert, denied, 97 S. Ct. 2660 (1977); 
United States v. Akers, 542 F.2d 770, 771 (9th Cir. 1976) (per curiam) (joining defendants 
proper when charges against them, involving bombing of military’ bases, arose from same nucleus 
of acts). The word “transaction” in Rule 8 has a flexible meaning and may comprehend many 
occurrences that have a logical relationship. United States v. Park, 531 F.2d 754, 761 (5th Cir. 
1976).

924. See United States v. Graham, 548 F.2d 1302, 1310 (8th Cir. 1977) (joining defendants 
charged in conspiracy count with defendants charged in substantive counts proper although all 
alleged coconspirators not charged with all substantive counts).

925. See United States v. Satterfield, 548 F.2d 1341, 1344 (9th Cir. 1977) (when appellant 
involved in only two of five similar bank robberies with which codefendant charged, joinder 
improper and prejudicial because most evidence adduced at trial related to robberies in which 
appellant not involved); United States v. Levine, 546 F.2d 658, 666 (5th Cir. 1977) (when only 
connection between two groups of defendants charged with interstate shipment of obscene 
material w’as presence of three common defendants, joinder improper); United States v. 
Whitehead. 539 F.2d 1023, 1026 (4th Cir. 1976) (two defendants engaging separately and 
without concert of purpose in independent but similar crimes cannot be joined in same 
indictment under Rule 8(b) or at trial under Rule 13, even if common third defendant involved in 
all crimes).
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involved could have been joined in a single indictment or information 
under Rule 8(a) or (b).926 Defendants charged together in an 
indictment on the basis of their alleged participation in a conspiracy 
may be misjoined if the indictment in fact charges multiple, unrelated 
conspiracies.927 When, however, a single conspiracy is the basis for 
joinder and the conspiracy charge is subsequently dismissed, joinder 
of defendants on the remaining counts is not necessarily improper if 
the Government acted in good faith in joining the defendants 
initially.928

926. See Fed R. Crim. P. 13; United States v. McDaniel, 538 F.2d 408, 411 (D.C. Cir. 1976) 
(30-count indictment charging conspiracy and bribery and 2-count indictment charging bribery 
properly consolidated under Rule 13).

927. Compare United States v. Levine, 546 F.2d 658, 666 (5th Cir. 1977) (joining two groups 
of defendants under single conspiracy count improper when only factors common to groups were 
identity of substantive offenses and three defendants) with United States v. Walsh, 544 F.2d 
156, 160 (4th Cir. 1976) (joining defendants proper when conspiracy to commit sports bribery 
had single unified purpose or common end), cert, denied, 429 U.S. 1093 (1977) and United 
States v. Abraham, 541 F.2d 1234, 1238 (7th Cir. 1976) (per curiam) (joinder proper when 
agreement among various parties to perform different functions in implementing conspiracy is a 
single conspiracy), cert, denied, 429 U.S. 1102 (1977) and United States v. Morrow, 537 F.2d 
120,125 (5th Cir. 1976) (joining 23 defendants in single “umbrella” conspiracy charge involving 
distribution of stolen and counterfeited securities proper) and United States v. Leong, 536 F.2d 
993, 996 (2d Cir.) (joining defendants proper because single conspiracy existed when major 
buyer presumed aware and part of large heroin-selling operation), cert, denied, 429 U.S. 924 
(1976).

928. Schaffer v. United States, 362 U.S. 511, 514 (1960); see United States v. Variano, 550 
F.2d 1330, 1334 (2d Cir. 1977) (joinder proper despite dismissal of conspiracy count for illegal 
gambling because Government acted in good faith and joinder not prejudicial), petition for cert, 
filed, 46 U.S.L.W. 3139 (U.S. Aug. 26, 1977) (No. 77-315); United States v. Ong, 541 F.2d 331, 
338 (2d Cir. 1976) (when bribery and conspiracy to bribe INS investigators alleged but evidence 
insufficient to support allegation of single conspiracy, reversal unnecessary because misjoinder 
harmless error and Government acted in good faith), cert, denied, 429 U.S. 1075 (1977). But cf. 
United States v. Levine, 546 F.2d 658, 663 (5th Cir. 1977) (even if Government acted in good 
faith in joining defendants, court will evaluate legal theory underlying indictment to determine if 
joinder proper).

929. United States v. Mardian, 546 F.2d 973, 979 (D.C. Cir. 1976); see United States v. 
Morrow, 537 F.2d 120, 136 (5th Cir. 1976) (judicial economy is a permissible consideration in 
trial judge’s decision whether to sever).

930. See United States v. Rice, 550 F.2d 1364, 1370 (5th Cir. 1977) (unnecessary to decide 
on appeal whether joinder of defendants under single conspiracy theory proper because 
defendants failed to move for severance before lower court and no evidence of prejudice 
existed), petition for cert, filed, 46 U.S.L.W. 3020 (U.S. June 23, 1977) (No. 76-1833); United 
States v. Morrow, 537 F.2d 120, 135 (5th Cir. 1976) (no error in refusing severance if reason for 
severance not detailed until appeal); United States v. Payden, 536 F.2d 541, 543 (2d Cir.) (per 
curiam) (dictum) (defendant should have objected to joinder on day of trial or at some point 
during trial rather than at sentencing), cert, denied, 429 U.S. 923 (1976).

The need to conserve trial time and the time of prosecutors, 
witnesses, and jurors induces courts to favor the joint trial of those 
indicted together.929 Thus, courts are quick to construe a waiver of the 
right to severance.930 If it appears, however, that joinder of offenses or 
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defendants in an indictment or information or joinder for trial 
prejudices a defendant or the Government, the court may order 
separate trials of counts, grant a severance, or provide other 
appropriate relief.931 Courts closely scrutinize allegations of preju
dice. If the court believes the jury could “compartmentalize” the 
evidence respecting the different offenses or defendants, it will 
normally sustain the joinder despite allegations that a spillover of 
evidence or confusion will prejudice the defendant.932 For example, 
the introduction of evidence relating to one defendant’s past crimes 
does not so prejudice the other defendants as to necessitate reversal 
for prejudicial joinder.933 Although the presence of conflicting 

931. Fed R. Crim. P. 14; see United States v. Foutz, 540 F.2d 733, 738-39 (4th Cir. 1976) 
(joinder of offenses permissible under Rule 8(a), but prejudicial under Rule 14 when evidence of 
one offense would not be admissible at separate trial of the other; convictions reversed and 
separate trials granted).

Ordinarily, an appellate court will reverse a lower court’s refusal to sever only upon a clear 
showing of abuse of discretion. Compare United States v. Dearden, 546 F.2d 622, 624-26 (5th 
Cir.) (failure to sever not abuse of discretion even though some coconspirators had pled guilty 
and testified for Government at trial), petition/or cert, filed sub nom. Goldstein v. United States, 45 
U.S.L.W. 3757 (U.S. Apr. 16,1977) (No. 76-1440) and United States v. Scully, 546 F.2d 255,269 
(9th Cir. 1976) (refusal to sever defendants not abuse of discretion when all defendants important 
figures in conspiracy), cert, denied, 97 S. Ct. 1654 (1977) and United States v. Morrow, 537 F.2d 
120, 137 (5th Cir. 1976) (failure to sever not abuse of discretion when defendants failed to carry 
“heavy burden” of demonstrating that joinder deprived them of fair trial) with United States v. 
Mardian, 546 F.2d 973, 979-81 (D.C. Cir. 1976) (refusal to sever defendant constituted abuse of 
discretion when defense counsel became ill during trial, Government supported severence 
motion, and case against defendant weak).

932. See United States v. Kopel, 552 F.2d 1265, 1274 (7th Cir. 1977) (joining offenses not 
prejudicial when jury was properly instructed and acted in discriminating fashion with respect to 
each count); United States v. Jackson, 549 F.2d 517, 525 (8th Cir. 1977) (severance unnecessary 
when jury could be expected to compartmentalize evidence as it relates to separate defendants); 
United States v. Davis, 546 F.2d 617, 620 (5th Cir. 1977) (trial court has discretion to decide 
whether jury can sort evidence respecting each defendant); United States v. Corr, 543 F.2d 1042, 
1053 (2d Cir. 1976) (jury’s inability to reach verdict regarding one defendant demonstrated its 
capacity to compartmentalize evidence and distinguish among various defendants); United States 
v. Dansker, 537 F.2d 40, 62 (3d Cir. 1976) (compartmentalization of evidence facilitated when 
evidence chronologically ordered and of distinct nature and when jury constantly reminded of 
duty to separate evidence), cert, denied, 429 U.S. 1038 (1977).

Courts will not sever simply because a defendant’s chances for acquittal would be better in a 
separate trial. E.g., United States v. Jackson, 549 F.2d at 524; United States v. Corr, 543 F.2d 
at 1053; United States v. Gamble, 541 F.2d 873, 878 (10th Cir. 1976).

933. See United States v. Walton, 552 F.2d 1354, 1359 (10th Cir. 1977) (strong showing of 
prejudice necessary to compel severance on grounds of spillover effect), cert, denied, 97 S. Ct. 
2685 (1977); United States v. Davis, 546 F.2d617,619 (5th Cir. 1977) (evidence of past conduct 
of some defendants does not require severance to protect against inference of guilt by 
association); United States v. Gamble, 541 F.2d 873, 878 (10th Cir. 1976) (evidence of two 
codefendants’ past crimes not prejudicial when it would have been admissible against each 
defendant in separate trials); cf. United States v. Rosenwasser, 550 F.2d 806, 808-09 (2d Cir. 
1977) (defendant not prejudiced by evidence of codefendant’s separate offense when evidence 
linked offense only to codefendant and jury cautioned not to use evidence against defendant).
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defenses is generally not sufficiently prejudicial to compel sever
ance,934 the Eighth Circuit this term in Robinson v. Parrott935 affirmed 
the district court’s holding in a habeas corpus proceeding that a state 
court abused its discretion by refusing to sever codefendants 
represented by the same attorney when the disappearance of one 
defendant’s alibi witness made it necessary for him to defend by, in 
effect, accusing his codefendant of being the sole burglar.936 Because 
both defendants were represented by one attorney, the court of 
appeals found that the state court’s refusal to sever and appoint a new 
attorney for the moving defendant denied him his sixth amendment 
right to effective assistance of counsel.937

934. See United States v. Jardan, 552 F.2d 216, 219 (8th Cir.) (defenses reconcilable when
each defendant denied own role and did not implicate the other), cert, denied, 97 S. Ct. 2195 
(1977); United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 49 (D.C. Cir. Oct. 12,
1976) (en banc) (per curiam) (defenses of each defendant must be so contradictory that there is 
appreciable risk that jury will convict solely because of inconsistency), cert, denied, 97 S. Ct. 2641 
(1977); United States v. Ehrlichman, 546 F.2d 910, 929 (D.C. Cir. 1976) (to render defenses 
irreconcilable, conflict between defendants’ defenses must be such that jury would infer 
unjustifiably that the conflict alone demonstrates guilt of both defendants), cert, denied, 429 U.S. 
1120 (1977); United States v. Harris, 542 F.2d 1283, 1313 (7th Cir. 1976) (hostility or conflict 
between defendants and defenses insufficient to compel severance when defendants never 
explained how defenses were mutually exclusive or conflicting); United States v. Johnson, 540 
F.2d 954, 959 (8th Cir.) (positions assumed by defendants at trial not inconsistent and hence not 
basis for severance), cert, denied, 429 U.S. 1025 (1976).

935. 546 F.2d 764 (8th Cir. 1976).
936. Id. at 767.
937. Id. atIG8',cf. Bondv. State of Oklahoma, 546 F.2d 1369, 1377 (10th Cir. 1976) (errors in 

state joinder procedure not cognizable in federal habeas corpus suit unless federal question 
presented).

938. See United States v. King, 552 F.2d 833, 846 (9th Cir. 1976) (not abuse of discretion to 
deny severance when defendant could not demonstrate that codefendant would testify or that his 
testimony would be exculpatory); United States v. Wood, 550 F.2d 435, 439 (9th Cir. 1976) (not 
abuse of discretion to deny severance when no offer of proof regarding what testimony 
codefendants would give upon severance); United States v. Brashier, 548 F.2d 1315, 1324 (9th 
Cir. 1976) (not abuse of discretion to deny severance when defendant demonstrated only that 
codefendant’s testimony would be cumulative, not exculpatory), cert, denied, 429 U.S. 1111 
(1977); United States v. Coplen, 541 F.2d 211, 216 (9th Cir. 1976) (not prejudicial to deny 
severance when defendant merely asserted that a joint trial would be prejudicial and failed to show 
codefendant would testify in separate trial), cert, denied, 429 U.S. 1073 (1977); United States v. 
Cruz, 536 F.2d 1264, 1268 (9th Cir. 1976) (not abuse of discretion to deny severance when no 
demonstration that codefendant would have testified or that ability to comment on codefendant’s 
-efusal to testify would have aided his defense).

A defendant may also obtain a severance if he can demonstrate that 
it is necessary in order to obtain a codefendant’s testimony and if he 
clearly shows that the codefendant will in fact testify for the defendant 
in a separate trial and that his testimony will be exculpatory.938 To 
determine whether severance is necessary to enable one defendant to 
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testify for a codefendant, the Third Circuit in United States v. Sica939 
applied a five-pronged test940 that focused on the following factors: 
the extent to which the movant has demonstrated his actual intent to 
have the codefendant testify; the possiblity that the codefendant’s 
testimony will be exculpatory in nature; the likelihood that the 
codefendant will testify if severance is granted; the extent to which the 
motion is timely and coincides with the need for judicial economy; and 
the likelihood that the codefendant will plead guilty before a joint trial 
is held.941 After weighing these factors the court concluded that the 
defendant had not borne the heavy burden of proving that the trial 
judge abused his discretion or that he had been denied the right to 
a fair trial; thus, the court refused to reverse.942

939. ___ F.2d____ , No. 75-2411 (3d Cir. July 16,1977) (en banc), cert, denied, 46 U.S.L.W.
3196 (U.S. Oct. 4, 1977).

940. Id. at___ , No. 75-2411 at 10-12. The Third Circuit adopted its test from the Fifth
Circuit. See Byrd v. Wainwright, 428 F.2d 1017 (5th Cir. 1970).

941. ___ F.2d at____ , No. 75-2411 at 10-ll;see Byrd v. Wainwright, 428 F.2d 1017,1019-20
(5th Cir. 1970).

942. ___ F.2d at____ , No. 75-2411 at 13.
943. See Bruton v. United States, 391 U.S. 123, 125, 131 (1968) (hearsay statements of 

codefendant inadmissible against defendant under any exception to hearsay rule); cf. United 
States v. Jaynee, 547 F.2d 1199, 1201 (4th Cir. 1977) (when declarant-codefendant opted to 
testify, moving defendant not denied right to confrontation); United States v. Guillette, 547 F.2d 
743, 755 (2d Cir. 1976) (statements must be inculpatory for prejudice to arise). But cf. United 
States v. King, 552 F.2d 833, 845-46 (9th Cir. 1976) (when codefendant’s statements implicating 
defendant in conspiracy would be admissible against defendant under valid exception to hearsay 
rule, and when sufficient safeguards of reliability exist, severance unnecessary even though 
codefendant unavailable for cross-examination).

944. See United States v. Grant. 549 F.2d 942, 948 (4th Cir. 1976) (when all references to 
defendant omitted from codefendant’s statement, no right to severance), cert, denied, 91 S. Ct. 
2955 (1977); United States v. Dorsett, 544 F.2d 687, 690 (4th Cir. 1976) (when all mention of 
codefendant removed from each defendant’s statement, fact that each statement described same 
criminal activity not ground for severance); United States v. Muro, 537 F.2d 1339,1340 (5th Cir. 
1976) (per curiam) (when codefendant’s statement contained no reference to defendant and 
codefendant available for cross-examination and denied making statement, no right to severance).

945. See United States v. Walton, 538 F.2d 1348, 1353-54 (8th Cir. 1976) (reversal 
unnecessarily when moving defendant not subjected to substantial risk of incurable prejudice 
upon introduction of codefendant’s confession and case against defendant very strong), cert, 
denied. 429 U.S. 1075 (1976).

A defendant may also be entitled to severance if the Government 
intends to introduce the extrajudicial statement of a codefendant who 
will be unavailable for cross-examination and if that statement 
inculpates the defendant.943 If, however, the Government excises all 
reference to the defendant from the codefendant’s statement, courts 
ordinarily will not sever.944 An improper refusal to sever may be 
upheld if sufficient corroborating evidence exists to sustain the 
defendant’s conviction despite the effect that the extrajudicial 
statement may have had.945
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VENUE

Rule 18 of the Federal Rules of Criminal Procedure reinforces the 
constitutional mandate that a trial be held in the district and state in 
which the offense was allegedly committed.946 If acts constituting a 
crime took place in several districts, the Government may prosecute 
the defendant in any district in which his alleged offense was begun, 
continued, or completed.947 The Fifth Circuit applied this principle in 
United States v. Godwin,948 holding that in a prosecution for smuggling 
marijuana into the United States venue could lie in the district in 
which the marijuana was ultimately delivered, not merely in the 
district in which the port of entry was located.949 Moreover, in United 
States v. Castillo-Felix950 the Ninth Circuit held that both jurisdiction 
and venue lay in Arizona in a prosecution for aiding aliens to enter the 
country illegally even though the Government did not establish that 
the acts constituting the crime occurred within the United States.951 
The court reasoned that the acts committed outside the United States 
had effects in Arizona and that in regulating immigration it is 
unimportant where the acts constituting the crime occur.952 The 
Government has the burden of proving that the offense took place in 
the district of the trial, but courts generally hold that circumstantial 
evidence is sufficient to establish venue and that the Government 
need only prove venue by a preponderance of the evidence.953 In 

946. See U.S. Const art. Ill, §2, cl. 3 (trial must be held in state in which offense occurred); 
id. amend. VI (trial must be held in state and district in which offense occurred); Fed. R. Crim P. 
18 (except as otherwise provided, prosecution shall take place in district in which offense 
committed).

947. 18 U.S.C. §3237(a) (1970); see United States v. Busic, 549 F.2d 252, 257 (2d Cir. 1977) 
(venue proper in Eastern District of New York, where acts that corroborate unequivocal intention 
to commit crime took place); United States v. Prueitt, 540 F.2d 995, 1006 (9th Cir. 1976) (venue 
proper in any district over which plane transporting marijuana flew), cert, denied, 429 U.S. 1063 
(1977).

948. 546 F.2d 145 (5th Cir. 1977).
949. Id. at 147 (transportation after importation is part of more inclusive crime of importation). 

The court refused to adopt the rule of United States v. Lember, 319 F. Supp. 249, 251 (E.D. Va. 
1970) which held that unless use of the mails was involved, venue in a federal prosecution for 
smuggling could lie only in the port into which the contraband entered because this was the 
district in which the crime of smuggling was completed).

950. 539 F.2d 9 (9th Cir. 1976).
951. Id. at 13.
952. Id. The court nevertheless remanded the case because the trial judge prejudiced the 

defendant by erroneously instructing the jury that some activities must have occurred in the 
United States. Id.

953. E.g., United States v. Panebianco, 543 F.2d 447, 455 (2d Cir. 1976), cert, denied, 429 U.S. 
1103 (1977); United States v. Prueitt, 540 F.2d 995,1006 (9th Cir. 1976), cert, denied, 429 U.S. 
1063 (1977); United States v. Leong, 536 F.2d 993, 996 (2d Cir.), cert, denied, 429 U.S. 924 
(1976).
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contrast to the requirement that the trial be held in the district in 
which the crime occurred, a defendant may plead guilty or nolo 
contendere and be sentenced in any district in which he was arrested, 
regardless of whether venue would lie in that district.954

954. Fed R. Crim. P. 20; cf. United States v. Gotches, 547 F.2d 80, 82 (8th Cir. 1977) (per 
curiam) (voluntary and intelligent guilty plea waives all nonjurisdictional claims, including 
demands for a change of venue).

955. Fed R. Crim. P. 21(a).
956. United States v. Smith,__ _ F.2d____ ,____ , No. 75-1968, at 4 (4th Cir. May 4, 1976)

(per curiam); see United States v. Robinson, 546 F.2d 309, 312 (9th Cir. 1976) (when allegedly 
adverse publicity occurred over one year prior to trial and defendants rarely mentioned in 
newspaper articles concerning crime, denying change of venue not erroneous), cert, denied, 430 
U.S. 918 (1977); United States v. Harris, 542 F.2d 1283, 1294 (7th Cir. 1976) (substantial 
publicity alone is sufficient reason to require transfer; when voir dire did not reveal juror prejudice 
denying change of venue not erroneous). Courts apply a totality of the circumstances test to 
determine whether publicity is so prejudicial that it mandates a transfer. See United States v. 
Brown, 540 F.2d 364, 377-78 (8th Cir. 1976) (court considers whether jurors have been exposed 
to pretrial publicity, and if so, whether they cn render verdict solely on evidence presented at 
trial).

957. United States v. Kane, 537 F.2d 310, 311 (8th Cir. 1976) (per curiam) (although 
procedure of denying motion to transfer pending examination of venire not mandatory, it provided 
district court with opportunity to gauge community prejudice first-hand before making transfer 
decision); see United States v. Ehrlichman, 546 F.2d 910, 916 n.8 (D.C. Cir. 1976) (proper 
occasion for determining jury impartiality is at the voir dire examination), cert, denied, 429 U.S. 
1120 (1977).

958. Fed R. Crim P. 21(b); see United States v. Testa, 548 F.2d 847, 857 (9th Cir. 1977) 
(moving party failed to carry burden of demonstrating inconvenience and need for transfer).

959. United States v. Taylor____ F.2d____ ,____ No. 76-1210, at 2835 (2d Cir. Apr. 13,
1977), cert, denied, 97 S. Ct. 2958 (1977); see United States v. Testa, 548 F.2d 847, 857 (9th Cir. 
1977) (motion for change of venue only eight days before trial requires greater showing of 
inconvenience).

Rule 21 of the Federal Rules of Criminal Procedure requires a 
change of venue whenever it is impossible to assure the defendant a 
fair and impartial trial in the district in which the prosecution is 
pending.955 It is the trial court’s responsibility to determine whether 
the defendant is likely to secure a fair trial.956 The Eighth Circuit has 
voiced approval for a process by which the trial court provisionally 
denies a motion to transfer venue pending an actual examination of 
the venire for possible prejudice.957 The trial court may also transfer a 
proceeding to another district for the convenience of the parties and 
witnesses and in the interest of justice.958 A greater showing of 
inconvenience is required, however, when a defendant seeks a change 
of venue late in the proceedings.959 Absent abuse of discretion, an 
appellate court will not disturb a trial court’s decision to grant or deny 
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a motion for change of venue that has been sought to prevent either 
prejudice or inconvenience.’”0

The courts of appeals are not always deferential to the trial courts’ 
decisions concerning change of venue. This term in United States v. 
McManus960 961 the Eighth Circuit granted the Government’s petition for 
a writ of mandamus compelling the Northern District of Iowa to recall 
and try a case that it had transferred to the Central District of 
California.962 The defendants were charged with violation of and 
conspiracy to violate two postal obscenity statutes by mailing 
allegedly obscene advertisements and movies from California to 
Iowa.963 The Iowa district court, before which the charges were 
originally filed, granted the defendants’ motion for change of venue, 
but the California court dismissed the indictment on the ground that a 
California jury could not determine the appropriate Iowa community 
standards for obscenity.964 The Government petitioned the Eighth 
Circuit for a writ of mandamus only after the Iowa district court had 
transferred the case back to California for the second time.965 The 
Eighth Circuit noted that Congress intended to allow the Government 
to prosecute violations of obscenity statutes in the district to which 
the material is sent.966 The court concluded that the trial court had 
abused its discretion in transferring venue because there was no 
showing of intentional overreaching by the Government in seeking 
venue in Iowa and because the issue of obscenity must be 
determined by contemporary community standards.967

960. United States v. Gotches, 547 F.2d 80, 82 (8th Cir. 1977) (per curiam); United States v. 
Ehrlichman, 546 F.2d 910,916-17 (D.C. Cir. 1976),cert, denied, 429 U.S. 1120 (1977);see United 
States v. Hall, 536 F.2d 313, 326 (10th Cir. 1976) (not error to deny change of venue in trial of 
state governor when publicity about trial was essentially factual and not inflammatory), cert- 
denied, 429 U.S. 919 (1976).

961. 535 F.2d 460 (Sth Cir. 1976) (per curiam), cert, denied, 429 U.S. 1052 (1977).
962. Id. at 461.
963. Id. at 461-62; see 18 U.S.C. §§1461, 1462 (1970) (prohibiting mailing, importing, or 

transporting obscene matter).
964. Id. at 462.
965. Id.
966. Id. at 463.
967. Id. at464;c/. United States v. DeMarco, 550 F.2d 1224,1227-28 (9th Cir. 1977) (violation 

of due process for Government to threaten additional charges to deter defendant from exercising 
his statutory right to seek change of venue from District of Columbia to California), cert, denied, 46 
U.S.L.W. 3193 (U.S. Oct. 4, 1977).

968. U.S. Const, amend, VIII.

BAIL

The Constitution prohibits excessive bail,968 and the Supreme 
Court has ruled that bail is excessive if set at a figure greater than the 
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amount reasonably calculated to assure the defendant’s appearance 
at trial.969 The Bail Reform Act of 1966,970 which governs bail 
requirements in the federal courts, entitles a person charged with a 
noncapital offense to be released on personal recognizance or on an 
unsecured appearance bond unless a judicial officer determines that 
release under these conditions will not reasonably ensure the 
accused’s appearance at subsequent proceedings.971 If such a 
determination is made, the Act provides several alternative conditions 
for release and requires the judicial officer to impose the least onerous 
conditions that will ensure the defendant’s presence.972 A person 
charged with a capital offense or appealing a conviction is entitled to 
release under one or more of the conditions unless the court has 
reason to believe that the defendant might flee or pose a danger to any 
other person or to the community.973 If a risk exists or if bail is sought 
by a defendant appealing a conviction and it appears that the appeal 
is frivolous or taken for the purpose of delay, a judge may order the 
person detained.974 Should the defendant fail to appear, he risks fine 

969. Stack v. Boyle, 342 U.S. 1, 5 (1951). Congress has authorized pretrial detention for 
reasons other than assuring the defendant’s presence at trial only in the District of Columbia, 
where pretrial preventive detention is permitted. United States v. Bigelow, 544 F.2d 904,908 (6th 
Cir. 1976); see D.C. Code §23-1322 (1973) (pretrial detention proper in specific instances).

970. 18 U.S.C. §§3041, 3141-3143, 3146-3152, 3568 (1970 & Supp. V 1975). The 
requirements of the Bail Reform Act do not apply to state bail systems. See Circuits Note: 1975- 
1976 Term at 314 & nn.673-77.

971. 18 U.S.C. §3146(a) (1970).
972. Id. The Act states that a judicial officer may:

1) place the person in the custody of a designated person or organization agreeing to 
supervise him;
2) place restrictions on the travel, association, or place of abode of the person 
during the period of release;
3) require the execution of an appearance bond in a specified amount and the 
deposit in the registry of the court, in cash or other security as directed, of a sum not 
to exceed 10 per centum of the amount of the bond, such deposit to be returned 
upon the performance of conditions of release;
4) require the execution of a bail bond with sufficient solvent sureties or the deposit 
in cash in lieu thereof; or
5) impose any other condition deemed reasonably necessary to assure appearance 
as required, including a condition requiring that the person return to custody after 
specified hours.

973. 18 U.S.C. §3148 (Supp. V 1975); see United States v. Savage, No. 76-1428, at 3 (4th Cir. 
Aug. 6, 1976) (unpublished per curiam opinion) (denial of bail proper because defendant had 
threatened codefendants to prevent them from testifying), cert, denied, 429 U.S. 986 (1976).

974. 18 U.S.C. §3148 (1970).
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and imprisonment.975 Moreover, should he jump bail pending appeal 
he risks forfeiture of appellate review.976

975. 18 U.S.C. §3150 (1970). This term the Fifth Circuit addressed the question whether a 
defendant’s failure to surrender to a United States marshal to commence serving his sentence 
constituted bail jumping. United States v. Bright, 541 F.2d 471, 473 (5th Cir. 1976) (although 
section 3150 provides only that the defendant surrender to a court or judicial officer, marshal 
properly designated as agent of court for purpose of accepting the defendant’s surrender), cert, 
denied, 97 S. Ct. 1560 (1977).

976. See United States v. Villegas-Codallos, 543F.2d 1124,1125 (9th Cir. 1976) (per curiam) 
(convicted defendant lost right to appeal by jumping bail and fleeing to Mexico).

977. 18 U.S.C.A. §§4201-4218 (West Supp. 1976). Compare 18 U.S.C. §§ 3146(a), 3148 
(197 0) (a person convicted of an offense who is either awaiting sentence or has filed an appeal shall 
be released on his personal recognizance or upon unsecured bond) with 18 U.S.C.A. § 4205(b)-(c) 
(West Supp. 1976) (after entering judgment of conviction, court may commit defendant to 
custody of Attorney General to assist in determining sentence).

978. 18 U.S.C.A. §4205(b)-(c) (West Supp. 1976).
979. 533 F.2d 1387 (6th Cir. 1976).
980. Id. at 1393.
981. Id.
982. Beaulieu v. Hartigan, 554 F.2d 1, 2 (1st Cir. 1977).
983. Id.

When bail is sought pending appeal, the requirements of the Bail 
Reform Act may conflict with those of the Parole Commission and 
Reorganization Act,977 which provides that after conviction a 
defendant may be committed to the custody of the Attorney General 
for the purpose of determining a proper sentence.978 979 In United States 
v. Jones919 the defendant argued that bail could not be denied to 
facilitate compliance with the procedures of the Parole Act because 
such a denial would be based on considerations not enumerated in the 
Bail Reform Act.980 The Sixth Circuit, however, ruled that the bail 
issue was moot because the defendant was already on probation at the 
time of appeal.981

In contrast to the general federal policy favoring release before trial 
and pending appeal, there is no policy favoring bail in extradition 
cases.982 In such cases there is a presumption against granting bail 
unless the defendant demonstrates special circumstances.983
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DISCOVERY

Rule 16. Pretrial discovery is governed by Rule 16 of the
Federal Rules of Criminal Procedure, which permits a defendant to 
discover his prior criminal record984 and any of his written or re
corded statements that are in the Government’s possession.985 The 
defendant also has the right to discover the substance of oral state
ments that he made knowing that he was speaking to a government 
agent if the Government intends to use those statements at trial.986 
Examination or test reports that are within the Government’s control 
are discoverable if they are material to the defense or will be used in the 
Government’s case-in-chief.987 In addition, documents and tangible 
items are discoverable under the same circumstances as examination 
and test reports and may also be discovered if they belong to the 
defendant or the Government obtained the items from the defend
ant.988

984. Fed. R. Crim. P. 16(a)(1)(B).
985. United States v. Walker, 538 F.2d 266. 268-69 (9th Cir. 1976) (per curiam) (Govern

ment’s inadvertent failure to provide tape recording of conversation between Government and 
defendant violated Rule 16, but was harmless error because it did not prejudice defendant); Fed. 
R. Crim P. 16(a)(1)(A); see United States v. Lam Lek Chong, 544 F.2d 58, 69 (2d Cir. 1976) 
(Government 's inadvertent failure to turn over copy of defendant’s postarrest statement harmless 
error because copy of similar statement produced), cert, denied, 429 U.S. 1101 (1977).

986. Fed R. Crim P. 16(a)(1)(A); see United States v. Zarattini, 552 F.2d 753, 757 (7th Cir.) 
(under Rule 16, defendant had no right to discover substance of statement made to brother and 
related by brother to grand jury; rule applies only to oral statements made to known government 
agents), cert, denied, 97 S. Ct. 2661 (1977).

987. Fed R. Crim. P. 16(a)(1)(D); see United States v. Valdes, 545 F.2d 957, 961 (5th Cir. 
1977) (because defendant’s expert conducted tests for presence of cocaine in substance seized, 
Government’s failure to disclose results of government tests harmless error and court’s failure to 
sanction Government not abuse of discretion); United States v. Chaussee, 536 F.2d 637,642 (7th 
Cir. 1976) (Rule 16 does not require disclosure of psychiatric examination of defendant made 
pursuant to 18 U.S.C. §4244 (1970) because examination results in possession of court, not 
Government).

988. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Murdock, 548 F.2d 599, 600 (5th Cir.
1977) (defendant sought documents to support his claim of discriminatory prosecution; court 
properly denied discovery when defendant failed to show that documents sought were material to 
his defense); United States v. Fife,___ F.2d____ ,____ , No. 76-1336, at 8-9 (6th Cir. Dec. 21,
1976) (failure to disclose bank signature card in pretrial discovery not reversible error because 
card not material to defense and error cured by court’s refusal to admit card into evidence until 
two days after Government provided copy to defendant), cert, denied, 429 U.S. 1098 (1977).

989. United States v. Evans. 542 F.2d805,809 (10th Cir. 1976) (scope of discovery within trial 
court’s discretion and not reversible absent abuse; court properly granted only part of defense’s 
broad discovery request), cert, denied, 429 U.S. 1101 (1977).

The scope of discovery under Rule 16 is within the discretion of the 
trial court,989 which may grant a protective order upon a sufficient 
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showing that the material is not subject to disclosure.990 Neither the 
Freedom of Information Act991 nor the Privacy Act of 1974992 enlarges 
the scope of criminal pretrial discovery under Rule 16.993 The rule does 
not require the Government to disclose lists of prospective wit
nesses,994 the criminal records of witnesses,995 or prior occasions on 
which a witness has testified for the prosecution.996 Furthermore, it 
prohibits discovery of reports, memoranda, or other internal docu
ments made for the Government in connection with the investigation or 
prosecution of the case.997

990. Fed. R. Crim. P. 16(d)(1).
991. 5 U.S.C. §552 (1970).
992. Id. §552a (Supp. V 1975).
993. United States v. Murdock, 548 F.2d 599, 602-03 (5th Cir. 1977).
994. United States v. Rogers, 549 F.2d 490, 494 (8th Cir. 1976), cert, denied, 97 S. Ct. 2182 

(1977); see United States v. Mitchell, 540 F.2d 1163, 1165-66 (3d Cir. 1976) (per curiam) 
(although discovery rules do not permit defense to obtain names of government witnesses, 
information about pretrial identification procedures are within scope of Rule 16 and 
discoverable), cert, denied, 429 U.S. 1099 (1977); United States v. Clardy, 540 F.2d 439,442 (9th 
Cir.) (because disclosure might have jeopardized safety of witnesses, no abuse of discretion to 
deny discovery request), cert, denied, 429 U.S. 963 (1976).

995. United States v. Rogers, 549 F.2d 490, 494 (8th Cir. 1976), cert, denied, 97 S. Ct. 2182 
(1977).

996. United States v. Flores, 540 F.2d 432, 437 (9th Cir. 1976) (per curiam) (defense 
requested names and numbers of cases in United States and Mexico in which defendant had 
previously testified; discovery motion properly denied because no proof of materiality, most 
information not within Government’s control, and request imposed unreasonable burden on 
Government).

997. Fed. R. Crim. P. 16(a)(2). Rule 16 does not restrict the trial court’s control over discovery 
and evidentiary questions at trial. United States v. Nobles, 422 U.S. 225, 234-36 (1975); United 
States v. Orzechowski, 547 F.2d 978, 984-85 (7th Cir. 1976) (in ruling on motions requesting 
discovery of documents, memoranda, books, or reports, court should decide whether information 
sought would substantially alter quantum of proof in accused’s favor; defense could not discover 
government memorandum not used by prosecution in trial when defendant had full knowledge of 
subject matter and cross-examined witness involved in preparation of memorandum), cert, denied, 
97 S. Ct. 1701 (1977).

998. Fed. R. Crim. P. 16(b)(1)(A).
999. Fed R. Crim P. 16(b)(1)(B).
1000. Fed. R. Crim. P. 16(c).

If the defense requests discovery under Rule 16, it must permit 
reciprocal discovery by the Government of documents and other 
tangible objects that it intends to introduce into evidence at trial.998 It 
must also allow discovery of examination and test reports that it 
possesses and intends to introduce as evidence at trial or that were 
prepared and relate to the testimony of a witness whom the defendant 
intends to call at trial.999 Once discoverable evidence has been ordered 
or requested, the duty to disclose continues throughout the trial.1000 If a 
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party fails to comply with a discovery order, a court may order 
production of the undisclosed material, grant a continuance, or take 
any other action it deems just to remedy the failure to comply.1001 On 
appeal, the Government’s violation of Rule 16 will result in reversal 
only on a clear showing of prejudice.1002 In addition, if the defense fails 
to object at trial to a violation of Rule 16, it must demonstrate plain 
error on appeal.1003 This standard is very difficult to meet because 
without an objection the trial court must assume that discovery rights 
have been waived and can take no action.1004 1005

1001. Fed. R. Crim P. 16(d)(2); see United States v. Fulton. 549 F.2d 1325, 1328 (9th Cir. 
1977) (because Government failed to comply with discovery requests, court properly granted 
continuance under Rule 16 to allow defense counsel to prepare cross-examination in light of 
previously undisclosed statements made by defendant to Government).

1002. Eg.. United States v. Eddy, 549 F.2d 108, 113 (9th Cir. 1976) (Government failed to 
disclose defendant’s pretrial statement as ordered; although failure serious, new trial not required 
because no showing of prejudice or allegation of prosecutorial bad faith); United States v. Garcia- 
Godos, 541 F.2d 1123, 1124 (5th Cir. 1976) (per curiam) (Government failed to disclose 
defendant’s statement to government agent that he understood his Miranda rights; failure to do so 
harmless error because no prejudice when defense fully aware of defendant’s statement and no 
specific request made for statement); United States v. Quiovers, 539 F.2d 744,746-48 (D.C. Cir. 
1976) (per curiam) (Government failed to retain taped conversation between defendant and 
Government agent; dismissal of indictment not required because no prejudice when relevance of 
conversation not shown, tape not intentionally destroyed, and sanctions not requested at trial); 
United States v. Arcentales, 532 F.2d 1046, 1051 (5th Cir. 1976) (despite good faith effort to 
comply with Rule 16, Government failed to disclose inculpatory statements made by defendant to 
Government agent; failure to do so harmless error because no prejudice when statements not used 
to impeach and defense knew of statements before defendant testified).

1003. United States v. Taylor, 536 F.2d 1343,1345 (10th Cir.) (per curiam), cert denied, 429 
U.S. 962 (1976).

1004. Id.
1005. 373 U.S. 83 (1963).
1006. See, e.g., United States v. Bailey, 550 F.2d 1099, 1101 n.2 (8th Cir. 1977) (per curiam) 

(no evidence in record that undisclosed information would have been exculpatory); United States 
v. Sweet, 548 F.2d 198, 203 (7th Cir.) (same), cert denied, 97 S. Ct. 1653 (1977); United 
States v. Palmer, 536 F.2d 1278,1280-81 (9th Cir. 1976) (no Brady violation because statements 
sought not exculpatory). Generally, evidence must be clearly exculpatory before a duty to disclose 
arises. See United States v. Cheung Kin Ping, 555 F.2d 1069, 1079 (2d Cir. 1977) (although 
Government should not have returned diary used as evidence to witness, any Brady violation 
harmless error because diary apparently contained no exculpatory material). Recently, however, 
the Fifth Circuit required the disclosure of nonexculpatory evidence in the Government’s 
possession on the due process ground of fundamental fairness. United States v. Herndon, 536 
F.2d 1027, 1029 (5th Cir. 1976) (whether defendant was deprived of due process rights resulting 
from nondisclosure of mask by Government depends upon materiality of evidence, likelihood of 
mistaken interpretation, and reasons for its unavailability).

1007. Courts have defined material evidence as that having a reasonable likelihood of affecting 
the trier of fact. United States v. Figurski, 545 F.2d 389, 391 (4th Cir. 1976); see, e.g., Giglio v. 

Prosecutor's Duty to Disclose Evidence. The Supreme Court in
Brady v. Maryland'005 ruled that if the defendant requests exculpatory 
evidence1006 material to the defendant’s guilt or punishment,1007 the 
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prosecutor’s failure to disclose the evidence constitutes a denial of due 
process.1008 Last Term in United States v. Agurs1009 the Supreme Court 
established standards governing the disclosure of Brady material and 
requiring the disclosure of information even when the defense makes no 
request or only a general request for exculpatory material.1010 Failure to 
disclose such unrequested material gives rise to a Brady violation if the 
defendant proves that the evidence was favorable to the defense and 
would have created a reasonable doubt in the minds of the jury that 
would not have otherwise existed.1011 No prosecutorial duty to disclose 

United States, 405 U.S. 150, 154 (1972) (new trial required if false testimony could have any 
reasonable likelihood of affecting the judgment of the jury); Blankenship v. Estelle, 545 F.2d 510, 
514 (5th Cir. 1977) (case remanded because prosecutor failed to disclose material evidence of 
his deal with witness); United States v. McCrane, 547 F.2d 204, 208 (3d Cir. 1976) (per curiam) 
(new trial required if material impeaching evidence that was specifically requested was not 
produced). “Fishing expeditions” are forbidden; accordingly, it is necessary to prove both a need 
for and the materiality of the evidence sought. See United States v. Smith, 552 F.2d 257, 261-62 
(8th Cir. 1977) (Brady does not require full disclosure as in civil cases nor does it permit combing 
the prosecutor’s files in search of evidence possibly useful to the defense); United States v. 
Spagnuolo, 549 F.2d 705, 712-13 (9th Cir. 1977) (no evidence that investigative files sought 
indicative of tainted government investigation; plaintiffs conducted prohibited “fishing 
expedition”); United States v. Dinitz, 538 F.2d 1214, 1224-25 (5th Cir. 1976) (no evidence that 
FBI file contained information material to finding of guilty or to sentencing), cert, denied, 429 U.S. 
1104 (1977). The relative materiality of the evidence is for the court to determine, not the 
prosecution. Norris v. Slayton, 540 F.2d 1241, 1243 (4th Cir. 1976).

1008. 373 U.S. 83,87 (1963) (new trial on issue of penalty granted because prosecutorfailed to 
disclose accomplice’s admission of guilt).

This duty to disclose is independent of the requirements imposed by the Jencks Act and Rule 
16 of the Federal Rules of Criminal Procedure. See United States v. Kaplan, 554 F.2d 577,579-80 
(3d Cir. 1977) (although the evidence covered by Brady and Rule 16 might overlap, 
nonexculpatory material discoverable before trial only under Rule 16); United States v. Dotson, 
546 F.2d 1151,1153 (5th Cir. 1977) (Brady not pretrial remedy designed to override Jencks Act); 
cf. United States v. McMillan, 535 F.2d 1035, 1037-38 (8th Cir. 1976) (although defendants 
denied pretrial discovery of information relating to witnesses and participants at lineup after 
Brady request, no error when information ultimately turned over by Government under Jencks 
Act); notes 984-1004 supra and notes 1051-69 infra and accompanying text (Rule 16 and Jencks 
material).

1009. 427 U.S. 97 (1976).
1010. Id. at 110-11 (defendant made no request for homicide victim’s prior criminal record).
1011. E.g., id. at 112-13 (evidence of victim’s prior record would not have created reasonable 

doubt); United States v. Washington, 550 F.2d 320, 330-31 (5th Cir. 1977) (evidence that reward 
offered would not have created a reasonable doubt that did not otherwise exist), cert denied, 46 
U.S.L.W. 3193 (U.S. Oct. 4, 1977); United States v. Masri, 547 F.2d 932, 937-38 (5th Cir. 1977) 
(although evidence was admitted at trial that informant had previously deceived defense counsel 
concerning his reward for assistance in prior 1RS investigation, evidence would not have created 
reasonable doubt), petition for cert filed, 45 U.S.L.W. 3825 (U.S. May 23, 1977) (No. 76-1638); 
United States v. Van Maanen, 547 F.2d 50, 53-54 (8th Cir. 1976) (failure to disclose existence of 
information not reversible error because information insufficient to raise reasonable doubt); 
United Statesv. Akers,542 F.2d770,772 (9th Cir. 1976) (per curiam) (failure to disclose witness’ 
prior statement not reversible error because defendant failed to show that evidence would create a 
reasonable doubt in minds of jury); see United States v. Crockett, 534 F.2d 589, 601-02 (5th Cir. 
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arises, however, if the defendant already possesses oris able to produce 
the evidence sought1012 or if the Government does not have custody or 
control of the evidence or information sought.1013

1976) (failure to disclose FBI record not reversible error because evidence would not have 
affected jury’s verdict).

An even heavier burden of proof rests upon a defendant petitioning for a new trial on the basis of 
newly discovered evidence; under these circumstances, the defendant must demonstrate that the 
newly discovered evidence would probably have resulted in an acquittal. United States v. Agurs, 
427 U.S. at 112-13.

In determining whether a Brady violation has occurred, courts consider the actions taken by the 
prosecutor. SeeGigliov. United States, 405 U.S. 150,154 (1972) (Government failure to disclose 
that promise of leniency was made to key government witness coupled with witness’ perjured 
testimony that promises were not made constituted denial of due process); United States v. 
Smith, 552 F.2d 257, 261-62 (8th Cir. 1977) (prosecutor need not personally search agency files 
for favorable evidence following specific request if there is no purposeful evasion of duty 
amounting to suppression); United States v. Lasky, 548 F.2d 835,839 (9th Cir. 1977) (per curiam) 
(Government’s failure to disclose witness’ past illegal drug activities did not constitute a denial of 
due process because insufficient evidence that prosecution had allowed alleged perjury to go 
unchecked), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977) (No. 76-1542); United States v. 
Akers, 542 F.2d 770, 772 (9th Cir. 1976) (per curiam) (because Government’s failure to disclose 
witness’ prior statement not willful, due process not denied); United States v. Reyes-Padron, 538 
F.2d 33,36 (2d Cir. 1976) (Government’s failure to produce witness’ immigration files was not the 
result of bad faith when defendant’s request for file was late, the Government made a reasonable 
attempt to produce file, defendant made no objection, and defendant unfamiliar with contents of 
file), cert, denied, 429 U.S. 1046 (1977).

1012. See United States v. Prior, 546 F.2d 1254, 1259 (5th Cir. 1977) (Brady does not require 
Government to furnish letter that defendant possessed but misplaced); United States v. 
DiGiovanni, 544 F.2d 642, 645 (2d Cir. 1976) (Brady does not require Government to make 
known witness’ statement to defendant who is on notice of facts that would enable him to call 
witness and utilize any exculpatory testimony); United States v. Cravero, 536 F.2d 637,651 (5th 
Cir. 1976) (no Brady violation when accused or his counsel knows before trial about allegedly 
exculpatory information and makes no effort to obtain its production), cert, denied, 429 U.S. 1100 
(1977).

1013. United States v. Flores, 540 F.2d 432, 438 (9th Cir. 1976) (per curiam) (information 
available only from public records or from outside the United States not within Government’s 
control).

In United States v. Liddy, 542 F.2d 76 (D.C. Cir. 1976), the District of Columbia Circuit refused 
to rule on the question whether the rules announced in Brady and Agurs apply to material in the 
possession of congressional committees, holding instead that nondisclosure of the information 
sought did not prejudice the defendant and was at worst harmless error. Id. at 83.

1014. 427 U.S. at 103-06; see, e.g., United States v. McCrane, 547 F.2d 204, 207-08 
(3d Cir. 1976) (per curiam) (applying Agurs test, Government’s failure to submit documents 
pursuant to a specific request was error requiring a new trial); United States v. Sutton, 542 F.2d 
1239, 1242-43 (4th Cir. 1976) (under Agurs Government’s use of perjured testimony reversible 
error); United States v. Jackson, 536 F.2d 628,631-32 (5th Cir. 1976) (under Agurs evidence must 
create reasonable doubt for its nondisclosure to result in reversible error).

1015. 427 U.S. at 103-04.

In Agurs the Supreme Court addressed three categories of non
disclosure cases and set forth standards of reversal that have been 
applied by a number of circuit courts this term.1014 First, the Court 
examined those cases in which prosecutors knowingly used perjured 
testimony.1015 The Court concluded that if there was a reasonable likeli
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hood that the testimony affected the judgment of the jury, the convic
tion must be set aside.10,6 Addressing the secondary category of nondis
closure cases in which the Government failed to disclose evidence in 
response to a specific request, the Supreme Court ruled that courts 
need not apply the reasonable doubt standard of materiality and that 
the Government must either furnish the information or submit the 
problem to the trial judge for inspection if a substantial basis for 
claiming materiality exists.1016 1017 Finally, in the third category of cases in 
which the defendant makes no request or only a general request for 
disclosure, the Supreme Court announced that reversal of a conviction 
would be necessary only if the defense demonstrated that the evidence 
would have created a reasonable doubt in the minds of the jury.1018 1019 The 
Second Circuit has since concluded that the reasonable doubt test is 
more rigorous than the significant chance test of materiality previously 
followed by that circuit.10,9

1016. Id.', see United States v. Sutton, 542 F.2d 1239, 1242-43 (4th Cir. 1976) (prosecution’s 
false assurance to jury that no threats made to prosecution witness was reversible error).

1017. 427 U.S. at 106; see United States v. McCrane, 547 F.2d 204, 207-08 (3d Cir. 
1976) (per curiam) (defendants’ request for any material sufficient to impeach was specific; thus 
Government’s failure to deliver material or submit questionable documents for in camera 
inspection was reversible error and new trial was required). But see United States v. Umentum, 
547 F.2d 987, 989 (7th Cir. 1976) (although defendant made specific request for DEA internal 
memoranda, thus lowering materiality threshold under Agurs, Government not required to 
disclose memoranda because evidence not material; Government need not disclose everything 
that might influence a jury), cert, denied, 429 U.S. 1104 (1977); United States v. Orzechowski, 547 
F.2d 978, 985 (7th Cir. 1976) (same).

1018. 427 U.S. at 107-13; see, e.g., United States v. Washington, 550 F.2d 320, 330 (5th 
Cir. 1977) (evidence of reward offer would not create a reasonable doubt of defendant’s guilt), 
cert, denied, 46 U.S.L.W. 3193 (U.S. Oct. 4,1977); United States v. Van Maanen, 547 F.2d 50,53- 
54 (8th Cir. 1976) (nondisclosure of informant’s existence not reversible error because no 
evidence that informant would have given evidence sufficient to raise a reasonable doubt); Brach 
v. United States, 542 F.2d 4, 6-7 (2d Cir. 1976) (failure to reveal that witness was under 
indictment for receiving stolen goods not sufficient to reverse conviction); United States v. 
Jackson, 536 F.2d 628, 631-32 (5th Cir. 1976) (failure to disclose coconspirator’s undercover 
status not reversible error).

Although Agurs clearly contemplates that under certain circumstances Government disclosure 
is required even if there has been no prior request for information, some circuit courts this term 
have continued to assert that Brady requires that the defense request the information before the 
duty to disclose arises. See, e.g., United States v. Smith, 552 F.2d 257, 261-62 (8th Cir. 1977) 
(Brady rule applicable only if defense requests evidence and if evidence is suppressed, is 
favorable to defendant, and is material to defense); United States v. Smaldone, 544 F.2d 456, 458 
(10th Cir. 1976) (same), cert, denied, 97 S. Ct. 1648 (1977); United States v. Lemus, 542 F.2d 222, 
223 (4th Cir. 1976) (per curiam) (because disclosure under Brady predicated upon prior request 
by defense counsel specifying material sought, failure to request medical reports renders 
defendant’s claim without merit), cert, denied, 97 S. Ct. 1584 (1977).

1019. United States v. Stassi, 544 F.2d 579, 584 (2d Cir. 1976), cert, denied, 430 U.S. 907 
(1977); see United States v. Jackson, 536 F.2d 628, 631-32 (5th Cir. 1976) (applied higher 
standard of materiality to hold evidence of coconspirator’s undercover status would not have 
raised reasonable doubt; thus, failure to disclose not reversible error).
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The defendant is normally entitled to disclosure of any arrangements 
made between the prosecution and an informant or witness.1020 Never
theless, the Supreme Court in Weatherford u. Bursey1021 held this Term 
that the Government is not required under Brady to reveal to the 
defense its arrangement with undercover agents or other witnesses who 
will testify against the defense when the informant in question had 
concealed his identity from the defendant.1022 The Court noted that 
there was no general constitutional right to discovery in a criminal case 
and that Brady should not be interpreted as establishing such a 
right.1023 The Court also emphasized that the informant’s surprise 
testimony in Weatherford was inculpatory to the accused and that there 
was no evidence in the case to support the proposition that his failure to 
disclose to the accused that he was an informant was deliberate or 
motivated by bad faith.1024

1020. See Giglio v. United States, 405 U.S. 150, 154-55 (1972) (nondisclosure of promise of 
leniency to key government witness violates due process); United States v. Joseph, 533 F.2d 282, 
286-87 (Sth Cir. 1976) (although no dispute that informant’s payment arrangement with 
Government was evidence that must be produced upon request under Brady, failure to disclose 
not prejudicial), cert denied. 97 S. Ct. 1698 (1977).

1021. 429 U.S. 545 (1977).
1022. Id. at 558-59.
1023. Id. at 559.
1024. Id. at 560.
1025. See, e.g., United States v. Robinson, 546 F.2d 309, 312 (9th Cir. 1976) (no demonstrable 

prejudice to defendant when FBI destroyed notes of its interview with defendant), cert denied, 
430 U.S. 918 (1977); United States v. Johnston, 543 F.2d 55, 57 (8th Cir. 1976) (no Brady viola
tion when breathalizer test results unavailable to both Government and defendant because lost by 
state police); Armstrong v. Collier, 536 F.2d 72, 79 (Sth Cir. 1976) (no denial of due process in 
disappearance of county’ attorney’s case file when no evidence of prosecutorial bad faith, lapse of 
seven years since time of initial conviction, substantial efforts on part of state to locate file, no 
demonstrable prejudice, and “overwhelming" evidence against defendant at trial).

1026. Compare United States v. Harrison, 524 F.2d 421, 433-35 (D.C. Cir. 1975) (Brady 
requires preservation of FBI interview notes in order to enable court to determine whether 
disclosure is required; rule not enforced in instant case because FBI relied on rulings of other 
circuits and balancing test applied to uphold conviction) with United States v. McCallie, 554 F.2d 
770, 773 (6th Cir. 1977) (Brady does not require preservation of FBI interview notes; court 
expressly declines to apply rule of District of Columbia Circuit).

A persistent problem for the courts this term has been determining 
the proper course of procedure when the Government claims to have 
lost or destroyed evidence in its possession that the defendant 
seeks.1025 The circuits are divided on this issue, with at least one circuit 
court holding that the destruction of FBI interview notes constitutes a 
Brady violation.1026 Whether a Brady violation has occurred may also 
turn on whether the evidence is ultimately produced, and if produced, 



1977] Circuits Note: Criminal 409

to what extent the defendant was prejudiced by the delay in 
disclosure.1027

1027. See, e.g., United States v. Abascal,___ F.2d____ _____ , No. 75-1093, at 425 (9th Cir.
Mar. 18; 1977) (although there was delay in turning over evidence to defendant, no evidence of 
prejudice); United States v. Kaplan, 554 F.2d 577, 580 (3d Cir. 1977) (delayed disclosure by 
Government not per se reversible error if no demonstrable prejudice); United States v. Taylor, 
542 F.2d 1023, 1026 n.l (8th Cir. 1976) (per curiam) (although unjustified last-minute and 
incomplete disclosure of crucial evidence demonstrably prejudicing defendant in preparation of 
case might violate Brady, no evidence of late or incomplete disclosure in instant case), cert, denied, 
429 U.S. 1074 (1977); United States v. Clark, 538 F.2d 1236, 1237 (6th Cir. 1976) (per curiam) 
(no prejudice when disclosure made on third day of trial).

1028. See United States v. Warden, 545 F.2d 32, 37 (7th Cir. 1976) (both trial and appellate 
court examined statements in camera and found no Brady violation); United States v. Morris, 532 
F.2d 436,444-45 (5th Cir. 1976) (request for disclosure of sealed portions of grand jury testimony 
denied after determination of irrelevancy to defense following in camera review).

1029. 546 F.2d 910 (D.C. Cir. 1976), cert, denied, 429 U.S. 1120 (1977).
1030. W. at 931-32.
1031. Id.
1032. 353 U.S. 53 (1957).
1033. Id. at 59 (dicta). The privilege belongs to the Government, not to the informer. Id.
1034. Id. See generally 1 C. WRIGHT §252, at 495-96 (arguments for and against disclosure of 

informant’s identity).
1035. Roviaro v. United States, 353 U.S. 53, 60-61 (1957). Because the purpose of disclosure 

is to protect the defendant’s fifth and fourteenth amendment due process and sixth amendment 
confrontation clause rights, disclosure is not required at a suppression hearing in which probable 
cause, rather than the defendant’s guilt or innocence, is at issue. United States v. McCray, 386 
U.S. 300, 313 (1967).

1036. 531 F.2d 783 (5th Cir. 1976).
1037. Id. at 787-88.

Although courts normally examine the evidence in camera to 
determine whether disclosure is required,1028 in United States v. 
Ehrlichman1029 the District of Columbia Circuit held this term that the 
trial court did not abuse its discretion in denying in camera review of 
Ehrlichman’s notes of the President’s conversations.1030 The court 
grounded its decision on the presumption of Presidential privilege and 
defendant’s failure to argue with specificity the materiality and 
reasonableness of his discovery request.1031 1032

Discovery of Identity of Informants. In Roviaro v. United
States1022 the Supreme Court recognized the Government’s privilege to 
protect informants by guaranteeing them anonymity in certain 
cases. 1033 This privilege is designed to promote effective law 
enforcement by encouraging informants to convey knowledge of crimes 
to the police. 1034 The privilege must yield, however, when disclosure is 
essential to a fair trial or relevant and helpful to the defense.1035 This 
term in United States v. Fischer1036 the Fifth Circuit summarized factors 
that courts generally consider in deciding whether disclosure of an 
informant’s identity is required.1037 The court identified three 
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categories of cases: first, those in which disclosure is not required 
because the informant was a mere tipster and benefit to the defendant 
is unlikely; 1038 second, those in which due process necessitates 
disclosure of the informant’s identity because he was a crucial 
participant in the alleged crime;1039 and third, those cases that fall 
between these extremes and in which the trial court must balance the 
benefit of disclosure to the defendant against the Government’s need to 
protect the informant.1040 In the third situation, the defendant has the 
burden of initiating the balancing test by showing that he needs the 
informant’s testimony.1041

1038. Id. at 787; see United States v. Hernandez-Vela, 553 F.2d 211, 213 (5th Cir. 1976) (per 
curiam) (informant identified date and location of drug smuggling operation; disclosure not 
required because defendant could not prove need for disclosure); United States v. Calhoun. 542 
F.2d 1094, 1098 (9th Cir. 1976) (informants supplied information for wiretap application and 
search warrant affidavit; identities need not be disclosed because defendant failed to show need 
for disclosure), cert, denied. 429 U.S. 1064 (1977); United States v. Prueitt, 540 F.2d 995. 1004 
(9th Cir. 1976) (informant described smugglers’ airplanes and intended landing site: disclosure 
not required because benefit to defendants merely speculative), cert, denied, 429 U.S. 1063 
(1977); United States v. Almendarez, 534 F.2d 648, 649 (5th Cir.) (per curiam) (informant 
described location and contents of smuggler’s truck; disclosure not required because informant 
mere tipster), cert, denied, 429 U.S. 977 (1976).

1039. 531 F.2d at 787; see Roviaro v. United Sates, 353 U.S. 53, 64-65 (1957) (informant 
participated in supplying drugs to accused, initiated criminal transaction, witnessed transaction, 
and might have testified to defendant's lack of knowledge; disclosure required); United States v. 
Tucker, 552 F.2d 202, 209 (7th Cir. 1977) (informant witnessed conversations and actions crucial 
to the prosecution’s case; disclosure required).

1040. 531 F.2d at 787-88 (informant arranged and participated in transaction; case remanded 
for in camera hearing to balance possible benefit to defendant of informant’s testimony against 
Government’s interest in protecting informant); see Roviaro v. United States, 353 U.S. 53, 62 
(1957) (problem of disclosure requires balancing public interest in protecting flow of information 
against individual’s right to prepare his defense); cf. United States v. Avalos, 541 F.2d 1100,1117 
(5th Cir. 1976) (Government witnesses not required to disclose their present addresses because 
they were placed in Department of Justice Witness Protection Program and defendant failed to 
demonstrate need), cert, denied, 97 S. Ct. 1656 (1977).

1041. United States v. Calhoun. 542 F.2d 1094,1098 (9th Cir. 1976) (defendant failed to meet 
burden of showing need for disclosure), cert, denied, 429 U.S. 1064 (1977); United States v. 
Pmeitt, 540 F.2d 995, 1004 (9th Cir. 1976) (defendant’s mere assertion that he might have 
benefited from disclosure insufficient to show need), cert, denied, 429 U.S. 1063 (1977).

1042. United States v. Partyka, 544 F.2d 345,346 (8th Cir. 1976) (privilege against disclosure 
inapplicable because defendant knew identity of informant; Roviaro balancing test irrelevant to 
admissibility of testimony concerning identity of informant); United States v. Melchor-Moreno, 
543 F.2d 1175, 1175 (5th Cir. 1976) (per curiam) (Government’s privilege against disclosure of 
informant’s identity irrelevant to admissibility of informant s testimony because defendant 
already knew informant’s name).

The Government may not claim the privilege to preclude testimony 
by or about the informant if the identity of the informant is already 
known to the defendant.1042 Similarly, if the defendant knows the 
informant, he may not claim that he was denied a fair trial because the 
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Government refused to disclose the informant’s identity.1043 Moreover, 
the Government may not invoke the privilege to protect the identity of 
government witnesses who are not actually informants.1044 Disclosure is 
discretionary with the trial court,1045 and courts may exercise their 
discretion by holding an in camera hearing to determine if disclosure is 
required.1046 Even if a trial court has erroneously refused to compel 
disclosure, the defendant is not entitled to a judgment of acquittal on 
appeal, but rather to a new trial in which the informant’s identity is 
disclosed.1047 If the Government continues to conceal an informant’s 
identity after a court orders disclosure, the court may dismiss the 
action.1048 The Government, however, is not a guarantor of an 
informant's presence at trial and need only make a good faith effort to 
locate him.1049 Moreover, failure to make a timely request for disclosure 
may constitute a waiver.1050

1043. United States v. Tucker, 552 F.2d 202, 209 (7th Cir. 1977) (dictum) (when informant 
told defendant his first name and gave him false address, defendant did not have sufficient 
knowledge of informant’s identity to undermine due process claim).

1044. Curry v. Estelle, 531 F.2d 1260, 1261 (5th Cir. 1976) (per curiam) (policies behind 
withholding identity of informant inapplicable to persons merely seen with accused who are not 
actually informants).

1045. United States v. Hernandez-Vela. 533 F.2d 211, 213 (5th Cir. 1976) (per curiam).
1046. See United States v. Freund, 532 F.2d 501, 501 (5th Cir.) (per curiam) (trial court’s 

in camera interview with informant following remand revealed disclosure not required), cert. 
denied, 426 U.S. 923 (1976); United States v. Fischer, 531 F.2d 783, 788 (5th Cir. 1976) (on 
remand, trial judge must question both informant and government counsel in camera to 
determine whether disclosure is required).

1047. United States v. Tucker, 552 F.2d 202, 210-11 (7th Cir. 1977).
1048. Roviaro v. United States, 353 U.S. 53, 61 (1957).
1049. United States v. Nutile, 550 F.2d 701,702 (1st Cir. 1977) (Government made good faith 

effort when it released all relevant information to defendant, arrested informant as material 
witness, monitored informant’s whereabouts after his release on bail, and issued second arrest 
warrant after informant signed in and out of mental hospital); United States v. Hart, 546 F.2d 798, 
799-800 (9th Cir. 1976) (en banc) (although Government failed to take Mexican national 
informant into custody, informant had proven reliable in the past and Government offered to pay 
expense of informant’s trip from Mexico; thus, Government made good faith effort), cert, denied, 
429 U.S. 1120 (1977); United States v. Diaz, 535 F.2d 130, 134-35 (1st Cir. 1976) (defendant and 
informant well acquainted, defense motion for production of informant untimely, and Government 
revealed informant’s name and address and searched for informant; thus. Government made a 
good faith effort); see United States v. Vega-Limon, 548 F.2d 1390, 1391 (9th Cir. 1977) (per 
curiam) (Government detained alien material witness for 10 days after warrant for defendant’s 
arrest issued, then released witness while defendant fugitive from justice; thus, Government made 
good faith effort even though release placed witness beyond compulsory process of court).

1050. United States v. Van Maanen, 547 F.2d 50, 5.3 (8th Cir. 1976) (dictum) (defendant may 
have had sufficient knowledge to move for disclosure; failure to do so before or during trial may 
have constituted a waiver).

1051. 18 U.S.C. §3500 (1970).

Jencks Act. The Jencks Act1051 prohibits discovery of any
statement made by a government witness, other than the defendant, 
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until the witness has testified on direct examination. 1052 Then, upon the 
defendant’s motion, the court must order the production of any 
statements made by the witness that relate to his testimony and are in 
the Government’s possession.1053 The purpose of the Act is to strike a 
balance between protecting the Government’s evidence from un
warranted disclosure and providing the defendant with material for 
impeachment on cross-examination. 1054 Because the requirements of 
the Act are not derived from the Constitution, the Act supplies the only 
avenue for obtaining the materials it encompasses.1055

1052. Id. §3500(a); see United States v. Orzechowski. 547 F.2d 978, 984 (7th Cir. 1976) 
(discovers- not compelled under Jencks Act because memoranda sought by defendant did not 
include prior statement of any trial witness), cert denied, 97 S. Ct. 1701 (1977); United States v. 
Warden. 545 F.2d 32. 37 (7th Cir. 1976) (after in camera inspection, court held statements not 
encompassed by Jencks Act because declarants had not testified at trial); cf. United States v. 
Williams. 536 F.2d 1202, 1204-05 (7th Cir. 1976) (Government’s voluntary disclosure of 
witnesses’ prior statement before witnesses testified on direct examination gave defendants no 
rights other than those guaranteed by Jencks Act; no right to continuance to examine statement 
until after direct examination); United States v. Radetsky, 535 F.2d 556, 569-70 (10th Cir.) (no 
prejudicial error in improperly advising key government witness to remain silent regarding grand 
jury testimony because defendant had received transcripts before witness testified; Jencks Act 
was satisfied), cert, denied, 429 U.S. 820 (1976).

1053. 18 U.S.C. §3500(b) (1970). The statute does not give the defendant the right to obtain 
statements that may show that the witness is biased or that may be otherwise useful to the defense 
if those statements are unrelated to the subject matter of the witness’ testimony. 2 C. Wright 
§417, at 210-11; see United States v. Wood, 550 F.2d 435,440 (9th Cir. 1976) (discovery of notes 
of interview between government witness and United States attorney denied because material 
sought did not relate to subject matter of direct examination); United States v. Calhoun, 542 F.2d 
1094. 1103 (9th Cir. 1976) (discovery of police officer’s notes denied because officer did not 
testify to events referred to in notes), cert denied. 429 U.S. 1064 (1977).

1054. See United States v. Smaldone, 544 F.2d 456, 460 (10th Cir. 1976) (object of Jencks Act 
is to protect government files from unwarranted disclosure and to allow defendants materials 
useful for impeachment), cert, denied, 91 S. Ct. 1648 (1977); United States v. Rivero, 532 F.2d 
450,460 (5th Cir. 1976) (purpose of 1970 amendments to Jencks Act is to strengthentruthfinding 
process of criminal trials by making any existing statements of government witness equally 
available to defense and prosecution).

1055. Palermo v. United States, 360 U.S. 343, 351 (1959) (agent’s brief summary of interview
with petitioner held not a statement under the Jencks Act); United States v. Haldeman,   F.2d 
___ ,____ ,No. 75-1381, at61 n.lll (D.C. Cir, Oct. 12,1976) (enbanc) (percuriam) (testimonyof 
government witnesses before congressional subcommittee not discoverable under Jencks Act), 
cert denied, 97 S. Ct. 2641 (1977).

1056. See United States v. Faulkner, 538 F.2d, 724, 728-29 (6th Cir.) (refusal to supply grand 
jury testimony of government witness harmless error because defense was provided with 
statements and was allowed to cross-examine again), cert, denied, 429 U.S. 1023 (1976); cf. United 
States v. Gatto, 533 F.2d 264, 265 (5th Cir. 1976) (per curiam) (although grand jury testimony 
discoverable under Jencks Act, Act inapplicable to testimony sought prior to trial and direct 
examination).

Grand jury testimony is discoverable under the Jencks Act;1056 
however, courts have held the Jencks Act inapplicable to presentencing 
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reports1057 and depositions of government witnesses taken by defense 
counsel.1058 In addition, the Jencks Act requires that any statement 
sought under the Act either be written and adopted by the witness or be 
a substantially verbatim and contemporaneous recording of his oral 
statement.1059 Last Term in Goldberg v. United States1060 the Supreme 
Court held that rough notes prepared by a government lawyer relating 
to the subject matter of a government witness’ testimony and 
subsequently signed or approved by the witness were subject to the 
Jencks Act requirements although the government lawyer prepared the 
statement.1061 Complicating the question of whether the rough notes of 
government agents are discoverable under the Jencks Act is a conflict 
among the circuits concerning whether the Government must preserve 
the rough notes acquired during interviews with witnesses. The Sixth 
Circuit has declined to review its holding that the Government need not 
preserve rough notes after the preparation of a final investigative report 
derived from the notes.1062 In contrast, the Ninth Circuit and the 
District of Columbia Circuit have held that the Government must 
preserve rough notes.1063 Courts that demand that the Government 

1057. See United States v. Dingle, 546 F.2d 1378,1380-81 (10th Cir. 1976) (need to maintain 
confidentiality of presentencing report outweighs any possible need for its discovery under Jencks 
Act); United States v. Dansker, 537 F.2d 40, 61 (3d Cir. 1976) (presentencing report within 
possession of judicial rather than prosecutorial arm, thus not discoverable under Jencks Act), cert. 
denied, 429 U.S. 1038 (1977).

1058. United States v. Crockett, 534 F.2d 589, 601 (5th Cir. 1976).
1059. United States v. Haldeman,___ F.2d___ _ ,___ , No. 75-1382, at 61 n.l 11 (D.C. Cir.

Oct. 12, 1976) (en banc) (per curiam), cert, denied, 97 S. Ct. 2641 (1977); United States v. 
Calhoun, 542 F.2d 1094, 1103 (9th Cir. 1976), cert, denied, 429 U.S. 1064 (1977); 18 U.S.C. 
§3500(e) (1970); see United States v. Valdes, 545 F.2d 957, 961-62 (5th Cir. 1977) (agent’s 
reports of an interview with a government witness were not statements for purposes of the Jencks 
Act); United States v. Crumpler, 536 F.2d 1063, 1064-65 (5th Cir. 1976) (officer’s report not 
statement for purposes of Jencks Act because it only summarized witnesses’ accounts), cert, 
denied, 429 U.S. 1039 (1977).

1060. 425 U.S. 94 (1976).
1061. Id. at 98. The Court also noted that a general discussion with the witness regarding the 

accuracy of the statement would not constitute approval and indicated that a statement would be 
discoverable under the Jencks Act only if the witness read the statement or had it read to him. See 
id. at 110 n.19; United States v. Harris, 542 F.2d 1283, 1292 (7th Cir. 1976) (under Jencks Act, 
notes taken by Government agents must be produced only if they are a substantially verbatim 
transcript and if notes signed or approved by witness).

1062. See United States v. McCallie, 554 F.2d 770, 773 (6th Cir. 1977) (court refused to review 
its prior holding that destruction of interview notes after preparation of full report does not violate 
Jencks Act).

1063. See United States v. Harris, 543 F.2d 1247, 1248 (9th Cir. 1976) (routine destruction of 
rough notes unjustifiable, but harmless error because no bad faith and no prejudice to defendant); 
United States v. Harrison, 524 F.2d 421, 435 (D.C. Cir. 1975) (whether or not notes meet Jencks 
Act criteria for statements, notes must be preserved; although notes destroyed, harmless error 
because overwhelming evidence of guilt); United States v. Bundy, 472 F.2d 1266,1267 (D.C. Cir. 
1972) (original notes must be preserved; destruction of notes was harmless error).
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preserve such notes or statements determine the sanction to apply 
when the materials are lost or destroyed by considering the facts and 
circumstances of each case.1064

1064. See United States v. Parker, 549 F.2d 1217,1224 (9th Cir.) (refusal to introduce reports 
compiled from destroyed rough notes held to be adequate sanction for violation of Jencks Act), 
cert, denied, 97 S. Ct. 1659 (1977); United States v. Carrasco, 537 F.2d 372, 377-78 (9th Cir.
1976) (destruction of diary belonging to key Government witness required reversal); United 
States v. Bundy, 472 F.2d 1266,1267 (D.C. Cir. 1972) (destruction of original notes held harmless 
error).

The Fifth Circuit held this term that a virtual copy of a government seizure report prepared 
simultaneously with the report would satisfy the defendant’s Jencks Act request when the seizure 
report itself had apparently been lost. United States v. Valdes, 545 F.2d 957, 961-62 (5th Cir.
1977) .

1065. See United States v. Rivero, 532 F.2d 450, 460 (5th Cir. 1976) (trial judge should make 
an in camera inspection of disputed testimony to determine which portions relate to direct 
testimony); 18 U.S.C. § 3500(c) (1970) (in camera inspection required if Government claims that 
evidence does not relate to the testimony of its witness).

1066. United States v. Nickell, 552 F.2d 684, 689 (6th Cir. 1977); see United States v. Dingle, 
546 F.2d 1378, 1381 (10th Cir. 1976) (in camera inspection required only if document possibly 
satisfies requirements of Jencks Act; inspection of presentencing reports not required).

1067. See United States v. Rivero, 532 F.2d 450, 461 (5th Cir. 1976) (remand to trial court to 
examine in camera and determine need for new trial).

1068. Id.
1069. Id.
1070. E.g., United States v. Barney, 550 F.2d 1251, 1255 (10th Cir. 1977) (“utterly 

unreasonable” to deny continuance after trial judge allowed Government only three working days 

If the Government objects to the discovery of any of the requested 
material, the trial judge holds an in camera inspection to determine 
whether disclosure is compelled under the Jencks Act.1065 If the trial 
judge is confronted with an unsupported demand for disclosure, 
however, his refusal to conduct an in camera inspection is not 
considered an abuse of discretion.1066 The Fifth Circuit recently held 
that if it is clear that the judge should have conducted an in camera 
inspection, the appellate court should remand the case to the trial court 
rather than proceed with an in camera inspection itself.1067 In such 
circumstances, the trial court must give the defendant all relevant 
portions of the testimony examined in camera if a factual basis exists for 
concluding that some or all of the testimony relates to the subject about 
which the witness testified at trial.1068 The trial court should then 
determine whether a new trial is necessary because the absence of this 
material affected the outcome of the case or handicapped the 
defendant in his presentation of the defense.1069

MOTION FOR CONTINUANCE

A party may move for a continuance to provide counsel with 
additional time to prepare for trial or to explore new defenses,1070 to 
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secure availability at trial of missing evidence or witnesses,1071 to permit 
recovery of an ill defendant, attorney, or judge,1072 or to allow 
prejudicial pretrial publicity to subside.1073

to prepare 23 cases for trial); United States v. Smith, 548 F.2d 545, 548 (5th Cir.) (continuance 
sought to allow bank fraud defendant to see psychiatrist regarding possible insanity defense; no 
abuse of discretion to deny motion when defendant previously had not seen a psychiatrist, had 
never used defense in previous trials on similar charges, and had failed to show that examination 
would prove favorable to him), cert, denied, 97 S. Ct. 2685 (1977); United States v. Tesack, 538 
F.2d 1068, 1072 (4th Cir.) (per curiam) (continuance denied because well-qualified attorney had 
almost one month to prepare case and could not give concrete reason why more time was needed), 
cert, denied, 429 U.S. 1025 (1976); United States v. Walker, 537 F.2d 1192, 1194 (4th Cir. 1976) 
(case remanded for determination whether denial of motion for two-week continuance to explore 
recently discovered potential insanity defense violated defendant’s right to fair trial); United 
States v. Uptain, 531 F.2d 1281, 1289 (5th Cir. 1976) (defense motion for continuance denied 
because of failure to show how additional preparation would change outcome).

1071. E.g., United States v. Barker, 553 F.2d 1013, 1017-18 (6th Cir. 1977) (error to refuse
continuance to allow Government to procure necessary defense witnesses); United States v. 
Haldeman,___ F.2d____ ,____ , No. 75-1381, at 69 (D.C. Cir. Oct. 12, 1976) (en banc) (per
curiam) (continuance motion to allow recovery time before deposing former President Nixon 
properly denied after balancing interests at stake), cert, denied, 97 S. Ct. 2641 (1977); United 
States v. Avalos, 541 F.2d 1100, 1117-18 (5th Cir. 1976) (continuance to obtain presence of 
impeachment witness properly denied because impeachment already had occurred), cert, denied, 
97 S. Ct. 1656 (1977);United States v. Uptain, 531 F.2d 1285,1287 (5th Cir. 1976) (continuance 
to interview potential witnesses properly denied because no showing that witnesses were available 
and willing to testify).

1072. United States v. de la Fuente, 548 F.2d 528, 540-41 (5th Cir. 1977) (no abuse of 
discretion to deny continuance when defendant’s counsel ill for suppression hearing because 
codefendants’ attorneys challenged admissibility of evidence at hearing and defendant’s lawyer 
argued issue at trial and on appeal); United States v. Toliver, 541 F.2d 958, 964-66 (2d Cir. 1976) 
(denial of continuance sought because of illness of one codefendant violation of rights to due 
process and confrontation of witnesses; error harmless because witness recalled after defendant’s 
return); United States v. Ruiz, 533 F.2d 939, 940 (5th Cir. 1976) (per curiam) (no abuse of 
discretion to deny continuance when defendant’s attorney claimed to be in “emotional shambles” 
after his arrest during trial, because defendant had been aware of attorney’s problems and 
received effective representation), cert, denied, 429 U.S. 1002 (1977); see United States v. 
Hudson, 545 F.2d 724, 725-26 (10th Cir. 1976) (improperto dismiss indictment rather than grant 
motion for continuance following defendant’s heart attack).

1073. United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 27 (D.C. Cir. Oct. 12,
1976) (en banc) (per curiam) (no reason to conclude publicity made local population so 
unobjective that continuance or change of venue required), cert, denied, 97 S. Ct. 2641 (1977); 
United States v. Ehrlichman, 546 F.2d 910, 916 n.8 (D.C. Cir. 1976) (continuance not required 
because Watergate hearings concluded one year before trial and defendant not indicted at time of 
hearings), cert, denied, 429 U.S. 1120 (1977).

1074. United States v. Taylor__ _  F.2d___ ,____ ,No. 76-1210, at 2835-36 (2d Cir. Apr. 13,
1977) (no abuse of discretion to grant only two-day continuance to investigate for purposes of 
impeaching government witness; lawyer had 16 days to prepare before testimony taken and 
defendant partially to blame for lack of preparation), cert, denied, 91 S. Ct. 2958 (1977); United 
States v. Taylor, 542 F.2d 1023, 1025-26 (8th Cir. 1976) (per curiam) (in absence of showing that 
denial had hampered defense, no abuse of discretion to deny continuance despite Government’s 
failure to disclose before trial the identity of confidential informant who had previous narcotics 
conviction and cooperated in return for sentence reduction), cert denied, 429 U.S. 1074 (1977).

The decision to grant or deny a continuance motion is within the 
discretion of the trial judge.1074 In considering a continuance motion, 
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courts weigh the likelihood that the continuance will serve its intended 
purpose,1075 the movant’s efforts to resolve the problem without a 
continuance,1076 the timeliness of the motion,1077 and whether previous

1075. United States v. Smith, 548 F.2d 545, 548 (5th Cir.) (before obtaining continuance to
procure witness, defendant must show witness is available and will provide substantially favorable 
testimony), cert, denied, 97 S. Ct. 2685 (1977); United States v. de la Fuente, 548 F.2d 528,541 
(5th Cir. 1977) (continuance not needed despite defense counsel’s inability to attend suppression 
hearing because counsel able to challenge admissibility of evidence at trial and on appeal); United 
States v. Brannon, 546 F.2d 1242, 1245-46 (5th Cir. 1977) (continuance sought to obtain 
impeachment witness denied because testimony bore on collateral matter and did not affect 
damaging evidence); United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 80-83
(D.C. Cir. Oct. 12, 1976) (en banc) (per curiam) (denial of continuance proper because no 
assurance testimony would be favorable to defense or dispute central proposition of Gov
ernment’s case), cert, denied, 97 S. Ct. 2641 (1977); United States v. Avalos, 541 F.2d 1100,1118 
(5th Cir. 1976) (continuance to obtain witness for impeachment purposes properly denied 
because no certainty witness would appear within reasonable time and impeachment already had 
taken place), cert, denied, 97 S. Ct. 1656 (1977); United States v. Russo, 540 F.2d 1152,1155 (1st 
Cir.) (trial court could rely on extreme incredibility of defendant’s story and Government’s 
contrary offer of proof in deciding continuance would not be helpful), cert, denied, 429 U.S. 1000 
(1976); United States v. Diaz, 535 F.2d 130, 135 & n.6 (1st Cir. 1976) (continuance properly 
denied because there was neither any expectation of producing missing informant nor any specific 
allegation concerning how informant would aid defense); United States v. Uptain, 531 F.2d 1281, 
1289 (5th Cir. 1976) (denial of continuance justified by failure to demonstrate any witness 
available and willing to testify or that testimony would be favorable to defendant).

1076. United States v. Smith, 548 F.2d 545, 548 (5th Cir.) (in denying requested continuance
to explore potential insanity defense, court noted that several weeks had passed without attempt 
to see psychiatrist), cert, denied, 97 S. Ct. 2685 (1977); United States v. Brannon, 546 F.2d 1242, 
1245 (5th Cir. 1977) (within discretion to deny continuance sought to allow for late arrival of 
witness because no attempt made to subpoena him and no explanation given for failure to produce 
him earlier); United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 77 (D.C. Cir. Oct.
12, 1976) (en banc) (per curiam) (because testimony unavailable due to deponent’s illness, 
defendants could not be charged with lack of diligence), cert, denied, 97 S. Ct. 2641 (1977); United 
States v. Russo, 540 F.2d 1152,1155 (1st Cir.) (continuance properly denied because no diligent 
effort to secure witness before trial and subpoena not attempted), cert, denied, 429 U.S. 1000 
(1976); United States v. Uptain, 531 F.2d 1281, 1287 (5th Cir. 1976) (continuance properly 
denied because defendant had taken no steps to secure presence of witness).

1077. E.g., United States v. Smith, 548 F.2d 545, 548 (5th Cir.) (motion denied as untimely 
under local rule), cert, denied, 97 S. Ct. 2685 (1977); United States v. Shuey, 541 F.2d 845,847 
(9th Cir. 1976) (continuance sought by defendant the day before trial upon learning attorney had 
heart condition properly denied; attorney said he was capable of conducting defense, witnesses 
and veniremen already summoned, and evidence showed defendant was engaged in delaying 
tactics), cert, denied, 429 U.S. 1092 (1977); United States v. Russo, 540 F.2d 1152,1154-55 (1st 
Cir.) (no error to deny continuance sought at midtrial to depose witness whom defendant had 
known about for eight months), cert, denied, 429 U.S. 1000 (1976); United States v. Diaz, 535 F.2d 
130, 134 (1st Cir. 1976) (motion on third day of trial so that Government could search for 
informant untimely because search could have started much earlier). Although many continuance 
motions arise when defendants seek to switch counsel immediately before trial, courts have been 
unsympathetic to such requests. United States v. Turner, 551 F.2d 780, 781-82 (8th Cir.) (per 
curiam) (defendant sought continuance five days before trial to replace allegedly unprepared 
counsel; denial of continuance proper because well-prepared counsel conducted spirited defense 
at trial), cert, denied, 97 S. Ct. 2660 (1977).
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continuances had been granted.1078 The court also may consider the 
potential effect of a continuance upon the Government1079 or other 
defendants,1080 as well as the possible impact of the continuance upon 
the public’s interest in a speedy trial.1081

1078. United States v. de la Fuente, 548 F.2d 528, 541 (5th Cir. 1977) (noting lack of prior 
requests for continuance); United States v. Ruiz, 533 F.2d 939, 939-40 (5th Cir. 1976) (per 
curiam) (in affirming denial of continuance sought during trial because defense counsel arrested, 
court noted that continuance had already been granted), cert, denied, 429 U.S. 1002 (1977).

1079. United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 78-79 (D.C. Cir. Oct.
12,1976) (en banc) (per curiam) (court considered need for lengthy sequestration of jury at great 
expense to Government and inconvenience to jurors), cert, denied, 91 S. Ct. 2641 (1977); United 
States v. Shuey, 541 F.2d 845, 847 (9th Cir. 1976) (court weighed burden incurred by 
Government in flying six witnesses from Texas to Hawaii for trial and in investing substantial time 
and money reviewing for presentation of case), cert, denied, 429 U.S. 1092 (1977).

1080. United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 79 (D.C. Cir. Oct. 12,
1976) (en banc) (per curiam) (continuance would result in inconvenience and possible prejudice 
to other defendants), cert, denied, 97 S. Ct. 2641 (1977).

1081. Id. (continuance would interfere with public’s interest in speedy resolution of Watergate- 
related cases).

1082____ F.2d__________ No. 75-1381, at 74-76 (D.C. Cir. Oct. 12, 1976) (en banc) (per
curiam) (court must weigh length of continuance, burden on Government, defendant’s diligence in 
trying to secure evidence, and likelihood that evidence would be produced and be significantly 
favorable to defense), cert denied, 97 S. Ct. 2641 (1977). The Fifth and Ninth Circuits have 
endorsed similar balancing tests. See United States v. Anfield, 539 F.2d 674, 677 (9th Cir. 1976) 
(trial court must balance defendant’s interest in speedy trial and the court’s interest in judicial 
efficiency against seriousness of the offense and dictates of fundamental fairness); United States 
v. Uptain, 531 F.2d 1281, 1291 (5th Cir. 1976) (interest in speedy trial should be subordinated 
only when defense counsel has been diligent and continuance is based on legitimate justification).

1083. ___ F.2d at____ , No. 75-1381 at 80, 84.
1084. Id. at 79.
1085. Id. at 80.
1086. United States v. Walker,___ F.2d____ , No. 76-1037 (7th Cir. Feb. 15, 1977) (de

fendant’s fair trial right violated by denial of continuance requested to explore potential 
insanity defense); United States v. Barney, 550 F.2d 1251,1255 (10th Cir. 1977) (gross abuse of 

This term the District of Columbia Circuit prescribed a balancing 
test for weighing a defendant’s need for a continuance against the 
Government’s interest in prompt adjudication in United States v. 
Haldeman.1082 In reviewing the trial court’s denial of a defense motion 
for a continuance to permit the deposition of former President Nixon, 
who was too ill to be deposed, the court concluded that the defendants 
had failed to demonstrate the necessity of a continuance to prevent a 
failure of justice.1083 The court stated that securing the desired 
evidence would have required a lengthy delay in the proceedings, 
prolonging sequestration of the jury,1084 and noted that there was no 
assurance that the evidence, if obtained, would have been significantly 
favorable to the defense.1085

Reversal of a trial court’s decision on a continuance must be 
premised on abuse of discretion.1086 In making this decision, an 
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appellate court must examine the circumstances before the trial judge 
at the time the motion was made 1087 and also may consider whether the 
decision prejudiced the defendant.1088

discretion to deny continuance to Government after trial judge gave Government three days to 
prepare 23 cases for trial); United States v. Fessel, 531 F.2d 1275,1281 (5th Cir. 1976) (abuse of 
discretion to deny continuance permitting defendant time to secure psychiatric evidence crucial 
to his defense after court-appointed attorney failed to do so).

1087. Ungar v. Sarafite. 376 U.S. 575, 589 (1964); United States v. Avalos, 541 F.2d 1100, 
1117 (5th Cir. 1976), cert, denied. 91 S.Ct. 1656 (1977); United States v. Uptain, 531 F.2d 1281, 
1285 (5th Cir. 1976).

1088. See United States v. Rastelli, 551 F. 2d 902,906 (2d Cir. 1977) (denial of continuance not 
abuse of discretion absent specific prejudice), cert, denied, 46 U.S.L.W. 3193 (U.S. Oct. 4,1977); 
United States v. de la Fuente. 548 F.2d 528, 541 (Sth Cir. 1977) (abuse of discretion found only 
upon showing of prejudice); United States v. Paulton, 540 F.2d 886,890 (8th Cir. 1976) (denial of 
continuance affirmed because no abuse of discretion; no concrete explanation of how continuance 
would have affected outcome); United States v. Crow Dog, 537 F.2d 308, 309 (8th Cir. 1976) (per 
curiam) (no error to grant three-day continuance when five days sought to secure impeachment 
evidence; no showing of what evidence would have been discovered in additional time).

1089. The protection against preaccusation delay afforded by the fifth amendment due 
process clause is limited; primary protection is provided by statutes of limitations. United States 
v. Lovasco, 97 S. Ct. 2044, 2048 (1977); United States v. Mays, 549 F.2d 670, 675 (9th Cir. 
1977); see U.S. Const amend. V (“No person shall ... be deprived of life, liberty, or property, 
without due process of law”).

SPEEDY TRIAL

The speedy disposition of criminal charges against a defendant is 
guaranteed by numerous statutes and by the fifth and sixth 
amendments to the Constitution. Defendants may challenge unwar
ranted preaccusation delay under the due process clause of the fifth 
amendment and under statutes of limitations.1089 Challenges to 
postaccusation delay may be premised upon the speedy trial clause of
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the sixth amendment,1090 Rules 48(b)1091 and 50(b)1092 of the Federal 
Rules of Criminal Procedure, and the Speedy Trial Act of 19 7 4.1093 The 
speedy trial clause also protects against delays in sentencing1094 and 
delays in retrial of cases following mistrial1095 or appellate review.1096 
Because the sixth amendment protections only extend to an 
“accused,” identification of the appropriate remedy for delay must be 
preceded by an initial determination whether the delay occurred 
before or after the defendant became an accused.1097 An individual 

1090. U.S. Const, amend. VI (“in all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial”); see United States v. Largent, 545 F.2d 1039, 1042 (6th Cir. 1976) 
(sixth amendment speedy trial provision commences to run from date of arrest), cert, denied, 429 
U.S. 1098 (1977). The right to a speedy trial is fundamental and is applicable to the states through 
the fourteenth amendment. Barkerv. Wingo, 407 U.S. 514, 515 (1972); Smithv. Hooey, 393 U.S. 
374, 374-75 (1969); Klopfer v. North Carolina, 386 U.S. 213, 223 (1967).

1091. Fed. R. Crim. P. 48(b) (court may dismiss for unnecessary delay in presenting charge to 
grand jury, in filing information against defendant who has been held to answer in district court, or 
in bringing defendant to trial); see United States v. Pilla, 550 F. 2d 1085,1093 (8th Cir.) (rule 48(b) 
implements sixth amendment), cert, denied, 97 S. Ct. 2954 (1977). Pursuant to Rule 48(b), a 
constitutional violation warrants dismissal with prejudice. United States v. Novelli, 544 F.2d 
800,803 (5th Cir. 1977). The rule also provides district courts with inherent power to dismiss a 
case with prejudice for failure to prosecute, despite the absence of a sixth amendment violation. 
United States v. Simmons, 536 F.2d 827,833-36 (9th Cir.) (dismissal with prejudice for noncon
stitutional violations should be used only with caution and after forewarning prosecutors), cert, 
denied, 429 U.S. 854 (1976);see United States v. Novelli, 544 F.2d at 803 (Rule 48(b) authorizes 
dismissal without prejudice for nonconstitutional violation; arguably rule also permits dismissal 
with prejudice for such delay).

Although dismissal under Rule 48(b) is addressed to the sound discretion of the trial court, 
abuse of discretion will be reversed on appeal. See United States v. Barney, 550 F.2d 1251,1254- 
55 (10th Cir. 1977) (dismissal of charge against 3 defendants for unnecessary delay abuse of 
discretion because trial court ordered Government to proceed on three days’ notice against 23 
defendants on pain of dismissal); United States v. Hudson, 545 F.2d 724, 726 (10th Cir. 1976) 
(dismissal of indictment sua sponte due to illness of accused abuse of discretion); United States 
v. Simmons, 536 F.2d 827,837-38 (9th Cir.) (dismissal with prejudice abuse of discretion because 
prosecutor not warned of consequence of noncompliance with local plan for prompt disposition of 
criminal cases), cert, denied, 429 U.S. 854 (1976).

1092. Fed R. Crim. P. 50(b) (courts must establish plans for prompt disposition of criminal 
cases); see United States v. Novelli, 544 F.2d 800, 801 (5th Cir. 1977) (affirming dismissal of 
indictment with prejudice based upon violation of local plan promulgated pursuant to Rule 
50(b)).

1093. 18 U.S.C. §§3161-3174 (Supp. V 1975) (subject to some exceptions Government must 
bring information or indictment within 30 days of arrest and must bring defendant who pleads not 
guilty to trial within 60 days or face dismissal).

1094. Pollard v. United States, 352 U.S. 354, 361 (1957); see United States v. Campbell, 531 
F.2d 1333,1335 (5th Cir. 1976) (remanding for determination whether dismissal justified by four- 
year delay in completing sentencing study on defendant).

1095. United States v. Didier, 542 F.2d 1182, 1185 (2d Cir. 1976) (declaration of mistrial 
revived right to speedy trial).

1096. See United States v. Latimer, 548 F.2d 311, 313 (10th Cir. 1977) (speedy trial claim 
based upon five and one-half month delay between reversal of conviction and subsequent retrial; 
no speedy trial violation because delay excused by judge’s illness and congested docket).

1097. United States v. Lovasco, 97 S. Ct. 2044,2045 (1977); Fagan v. United States, 545 F.2d 
1005, 1007-08 (5th Cir. 1977); United States v. Vispi. 545 F.2d 328, 331 (2d Cir. 1976).
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becomes an accused within the meaning of the sixth amendment when 
he has been arrested or formally charged by an indictment or 
information.1098 The sixth amendment guarantee does not attach when 
an individual is required to appear before a grand jury,1099 is the 
subject of a search,1100 or is interrogated following Miranda warn- 
nings.1101 Moreover, arrest or indictment on state charges does not 
give rise to the right to a speedy trial on federal charges stemming 
from the same events.1102 This term, however, the District of 
Columbia Circuit in United States v. Liddy1103 noted that federal 
authorities cannot circumvent a defendant’s right to a speedy trial by 
manipulating state criminal processes before the initiation of federal 
proceedings.1104

Preaccusation Delay. In United States v. Marion1105 the
Supreme Court stated that in addition to the protection against
_____ s_______________________________________________________________________

1098. See United States v. Largent, 545 F.2d 1039, 1042 (6th Cir.) (sixth amendment speedy 
trial provision commences to run from date of arrest, not from time government agent may have 
learned of crime), cert, denied, 429 U.S. 1098 (1977); Fagan v. United States, 545 F.2d 1005, 
1007-08 (5th Cir. 1977) (defendant became accused when arrested; delay measured from time of 
arrest for sixth amendment purposes); United States v. Vispi, 545 F.2d 328, 331 (2d Cir. 1976) 
(delay measured from when a defendant becomes an accused, which usually occurs at arrest or 
indictment).

1099. See United States v. Kopel, 552 F.2d 1265, 1276 (7th Cir. 1977) (46-month delay 
between grand jury appearance and indictment not a basis for sixth amendment speedy trial 
violation because defendant not an accused until arrest).

1100. United States v. Costanza, 549 F.2d 1126, 1130-32 (8th Cir. 1977) (defendantsnot 
accused although physically detained during searches of person and property); Fagan v. United 
States, 545 F.2d 1005, 1008 (5th Cir. 1977) (defendants not accused although police executed 
valid search warrant against them).

1101. United States v. Costanza, 549 F.2d 1126,1131 (8th Cir. 1977) (defendants not accused 
although given Miranda warning when accosted and searched by FBI agents); United States v. 
Vispi, 545 F.2d 328, 331 (2d Cir. 1976) (defendants not accused although interrogated by FBI 
agents).

1102. United States v. Mejias, 552 F.2d 435, 440-41 (2d Cir. 1977) (speedy trial right for 
federal charges did not attach upon state arrest even though state and federal officials agreed to 
allow state to prosecute first); United States v. Byrum, 540 F.2d 833, 834 (5th Cir. 1976) (per 
curiam) (speedy trial right for federal charges did not attach even though federal agent located 
defendant in county jail, canceled federal arrest warrant, and photographed and fingerprinted 
defendant in connection with federal firearms charges), cert, denied, 429 U.S. 1076 (1977); United 
States v. Cordova, 537 F.2d 1073,1075-76 (9th Cir.) (per curiam) (speedy trial right did not attach 
for subsequent federal charge, even though defendant arrested by state officers), cert, denied, 429 
U.S. 960 (1976).

1103. 542 F.2d 76 (D.C. Cir. 1976).
1104. Id. at 79. Liddy alleged collusion between state and federal officials leading to a state 

indictment followed by a federal indictment, dismissal of state charges on the recommendation of 
the federal Special Prosecutor, and federal prosecution. Id. at 79-80. The court rejected the 
argument that the state and federal prosecutions were coterminous for sixth amendment 
purposes, finding that Liddy had failed to establish that federal officials controlled the state 
proceedings. Id. at 79-80.

1105. 404 U.S. 307 (1971).
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delayed prosecutions provided by statutes of limitations,1106 the due 
process clause of the fifth amendment protects against delays that are 
engineered for the purpose of gaining a tactical advantage and that 
result in actual prejudice to the defendant.1107 In applying Marion, the 
circuits have disagreed about whether both deliberate delay and 
substantial prejudice must be shown in order to establish a violation 
of due process.1108 1109 This Term in United States v. Lovasco"09 the 

1106. Id. at 322-24.
1107. Id. at 324.
1108. See United States v. Mays, 549 F.2d 670, 674-77, 675 nn.6 & 7 (9th Cir. 1977) 

(explaining various interpretations of Marion). The Sixth, Seventh, and Tenth Circuits require 
both intentional delay to gain a tactical advantage and actual prejudice. United States v. Kopel, 
552 F.2d 1265,1276 (7th Cir. 1977); United States v. Roberts, 548 F.2d 665, 668 (6th Cir.), cert, 
denied, 97 S. Ct. 2984 (1977); United States v. Redmond, 546 F.2d 1386, 1388 (10th Cir. 1977). 
The Fifth and Ninth Circuits have been inconsistent about whether both elements are required. 
Compare United States v. Byrum, 540 F.2d 833,834 (5th Cir. 1976) (per curiam) {Marion requires 
both intentional, tactical delay and substantial prejudice), cert, denied, 429 U.S. 1076 (1977) and 
United States v. Cordova, 537 F.2d 1073, 1076 (9th Cir. 1976) (per curiam) (same), cert, denied, 
429 U.S. 960 (1976) and United States v. Scallion, 533F.2d903,912 (5th Cir. 1976) (same), cert. 
denied, 429 U.S. 1079 (1977) with United States v. Rice, 550 F.2d 1364, 1369 (5th Cir. 1977) 
(preindictment delay requires showing of either substantial prejudice or intentional tactical 
delay), petition for cert, filed, 46 U.S.L.W. 3020 (U.S. June 23, 1977) (No. 76-1833) and United 
States v. Sand, 541 F.2d 1370,1373 (9th Cir. 1976) (due process clause may require dismissal if 
either element shown), cert.denied, 429 U.S. 1103 (1977) and United States v. Avalos, 541 F.2d 
1100, 1107 n.9 (5th Cir. 1976) (either overwhelming prejudice or blatant prosecutorial 
misconduct may be sufficient to establish speedy trial violation), cert, denied, 91 S. Ct. 1656 
(1977).

This term the Ninth Circuit prescribed a balancing test to be used in determining whether due 
process requires dismissal for preindictment delay. United States v. Mays, 549 F.2d at 677. The 
test requires that the defendant initially demonstrate actual prejudice resulting from the delay. 
The court then must balance the length of the delay and the substantiality of the prejudice 
against the reasonableness and necessity for the delay. Id. at 678. Regardless of the extent of 
prejudice, dismissal is not required unless the Government is either intentionally or negligently 
culpable. Id. The Eighth Circuit also utilizes a test that balances the reasonableness of the delay 
against the prejudice to the defendant. See, e.g., United States v. Page, 544 F.2d 982, 984 (8th 
Cir. 1976) (government delay reasonable because caused by difficulty in locating witness; 
defendant’s claim of prejudice caused by inability to find witness insufficient); United States v. 
Quinn, 540 F.2d 357, 360 (8th Cir. 1976) (trial court’s findings that defendant was prejudiced by 
his inability to reconstruct his activities on dates at issue and by the unavailability of government 
witness not clearly erroneous); United States v. Naftalin, 534 F.2d 770, 772 (8th Cir.) (death of 
witness occurring during reasonable government delay not prejudicial because records of 
deceased and defendant could be used to establish their relationship), cert, denied, 429 U.S. 827 
(1976). The Second Circuit has not yet squarely addressed the question whether both elements 
must be present to establish a due process claim because no preliminary showing of actual 
prejudice has been made. United States v. Vispi, 545 F.2d 328, 332 n.4 (2d Cir. 1976); see 
United States v. Cheung Kin Ping, 555 F.2d 1069, 1072 (2d Cir. 1977) (failure to demonstrate 
improper or prejudicial delay fatal to fifth amendment claim); United States v. Ricco, 549 F.2d 
264, 273 (2d Cir.) (neither intentional tactical delay nor prejudice shown), cert, denied, 97 S. Ct. 
1697 (1977); United States v. Payden, 536 F.2d541,544 (2d Cir.) (per curiam) (demonstration of 
prejudice necessary to establish prearrest due process violation), cert, denied, 429 U.S. 923 
(1976). The First Circuit position is unclear but may require both elements. See United States v. 
Dimuro, 540 F.2d 503, 517 n.24 (1st Cir. 1976) (defendants failed to demonstrate either 
intentional tactical delay or prejudice stemming from delay), cert, denied, 429 U.S. 1038 (1977).

1109. 97 S. Ct. 2044 (1977).
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Supreme Court held that “proof of prejudice is generally a necessary 
but not sufficient element of a due process claim”1110 and that a due 
process inquiry requires consideration of the reasons for the delay and 
the prejudice to the accused.1111 The defendant in Lovasco alleged 
prejudice resulting from the deaths of two potential witnesses during 
a seventeen-month preaccusation delay1112 occasioned by the Gov
ernment’s need for continued investigation. Finding investigative 
delay fundamentally different from delay utilized to gain a tactical 
advantage,1113 the Court held that the prosecution of a defendant 
following investigative delay does not violate due process even if the 
defendant has suffered some prejudice from the delay.1114 The Court 
expressly declined to delineate the circumstances in which preaccusa
tion delay would require dismissal of charges, reserving that 
determination for case-by-case resolution in the lower courts.1115 
Given the variety of available justifications for preaccusation delay1116 
and the difficulty that defendants have experienced in establishing 
the prejudice generally necessary to support a due process 
violation,1117 Lovasco threatens to limit the fifth amendment as a 
guarantee of the speedy disposition of criminal charges.

The cases this term demonstrate the difficulties faced by 
defendants seeking to challenge preaccusation delay on due process

1110. Id. at 2049.
1111. Id. The Court interpreted Marion to mean that actual prejudice renders a due process 

claim concrete and ripe for adjudication. Id. at 2048. The Second and Ninth Circuits had 
understood Marion to require the presence of prejudice to support a due process claim. See, e.g., 
United States v. Holm, 550 F.2d 568, 569 (9th Cir. 1977) (per curiam) (failure to show prejudice 
forecloses fifth amendment claim), cert, denied, 46 U.S.L.W. 3198 (U.S. Oct. 4, 1977); United 
States v. Vispi, 545 F.2d 328, 332 n.4 (2d Cir. 1976) (absent showing of actual prejudice, court 
need not decide whether tactical delay is required for due process violation); United States v. 
O’Donnell, 539 F.2d 1233, 1236 (9th Cir.) (fifth amendment required dismissal if delay substan
tially prejudiced right to fair trial), cert, denied, 429 U.S. 960 (1976); United States v. Payden, 
536 F.2d 541, 544 (2d Cir.) (per curiam) (prearrest delay claim requires demonstration of 
prejudice), cert, denied, 429 U.S. 923 (1976). In Lovasco, the Court held open the possibility that 
tactical delay alone might support a due process claim if the prosecution knowingly and reck
lessly disregards circumstances that threaten to delay the proceedings and that would impair the 
defendant’s ability to mount an effective defense. 97 S. Ct. at 2051 n.17.

1112. 97 S. Ct. 2044-45.
1113. Id. at 2051-52. Justice Stevens dissented, disagreeing with the majority’s reliance on 

material extraneous to the record to support the Government’s contention that the delay served a 
legitimate purpose. Id. at 2053-54.

1114. Id. at 2052-53.
1115. Id.; see United States v. Marion, 404 U.S. 307, 324-25 (1971) (each case must be 

evaluated on its own facts accommodating the sound administration of justice with defendant’s 
right to fair trial).

1116. United States v. Lovasco, 97 S. Ct. 2044, 2049-52, 2052 n.19 (1977).
1117. Id. at 2052. The Court noted that because few defendants have established prejudicial 

delay, courts have had little opportunity to analyze the constitutional significance of various 
reasons for delay. Id.
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grounds. The circuits have rejected unsubstantiated assertions of 
prejudice1118 as well as general claims of prejudice arising from 
impairment of memory,1119 unavailability of potential defense wit
nesses,1120 and loss of allegedly material evidence.1121 The courts also 
have rejected challenges to preaccusation delay by finding valid the 
Government’s reasons for the delay.1122

Postaccusation Delay. Claims of postaccusation delay are
examined within the framework outlined by the Supreme Court in 
Barker v. Wingo.1123 Barker establishes four factors that courts must 
balance on an ad hoc basis to determine whether delay resulted in a

1118. E.g., United States v. Rice, 550 F.2d 1364, 1369 (5th Cir. 1977) (speculative assertions 
of prejudice insufficient), petition for cert, filed, 46 U.S.L.W. 3020 (U.S. June 23, 1977) (No. 76- 
1833); United States v. Redmond, 546 F.2d 1386, 1388 (10th Cir. 1977) (rejecting conclusory 
claims of prejudice); United States v. Harrington, 543 F.2d 1151, 1152 (5th Cir. 1976) (per 
curiam) (bald allegation of prejudice insufficient). The Eighth Circuit this term decided that the 
uncertainty resulting from preindictment delay does not amount to prejudice for fifth amendment 
purposes. United States v. Naftalin, 534 F.2d 770, 773 (8th Cir.), cert, denied, 429 U.S. 827 
(1976).

1119. E.g., United States v. Bresley, 548 F.2d 223, 224 (8th Cir. 1977) (per curiam) (absent 
peculiar circumstances resulting from delay, defendant’s general inability to recall events 
insufficient to establish requisite prejudice); United States v. Avalos, 541 F.2d 1100, 1108 (5th 
Cir. 1976) (general allegations of loss of witnesses and failure of memories insufficient to establish 
actual prejudice), cert, denied, 97 S. Ct. 1656 (1977); United States v. Quinn, 540 F.2d 357, 362 
(8th Cir. 1976) (claim of general inability to reconstruct events after delay does not establish 
prejudice).

1120. E.g., United States v. Allen, 554 F.2d 398, 406 (10th Cir. 1977) (no prejudice shown; 
defense failed to establish time of witness’ death or content of lost testimony), cert, denied, 46 
U.S.L.W. 3194 (U.S. Oct. 4,1977); United States v. Swainson, 548 F.2d 657, 664 (6th Cir.) (delay 
caused no prejudice because deceased witness could not have furnished defense to perjury 
charges),cert, denied, 97 S. Ct. 2648 (1977); United States v. Byrum, 540 F.2d 833,834 (5th Cir. 
1976) (per curiam) (death of potential witness caused no prejudice; defendant unaware of when 
death occurred or content of lost testimony), cert, denied, 429 U.S. 1076 (1977); United States v. 
Quinn, 540 F.2d 357, 362-63 (8th Cir. 1976) (no prejudice shown; defendant failed to establish 
how missing witness could supply material evidence).

1121. United States v. Sand, 541 F.2d 1370, 1374 (9th Cir. 1976) (loss of physical evidence 
attributable to defendant’s negligence, not to governmental delay), cert, denied, 429 U.S. 1103 
(1977).

1122. E.g., United States v. Kopel, 552 F.2d 1265, 1276 (7th Cir. 1977) (preindictment delay 
traceable to defendant’s perjury at initial grand jury appearance); United States v. Ricco, 549 
F.2d 264, 272 (2d Cir.) (government delay in filing indictment while waiting for coconspirator to 
cooperate not continued procrastination), cert, denied, 97 S. Ct. 1697 (1977); United States v. 
Jones, 543 F.2d 1171, 1174 (5th Cir. 1976) (per curiam) (prearrest delay occasioned by 
defendant’s own flight from state and use ofmisleading identification), cert, denied, 97 S. Ct. 1604 
(1977); United States v. Clardy, 540 F.2d 439, 442 (9th Cir. 1976) (five-month delay in accusing 
inmates of assault with intent to murder valid; precise nature of crime unascertainable until clear 
that victim would survive), cert, denied, 429 U.S. 963 (1977). But see United States v. Mays, 549 
F.2d 670, 679 (9th Cir. 1977) (Government’s failure to prosecute not intentional but negligent; 
remanded for consideration of prejudice question).

1123. 407 U.S. 514 (1972).



424 The Georgetown Law Journal [Vol. 66:201

violation of the sixth amendment right to a speedy trial: the length of 
the delay, the reasons for the delay, the defendant’s assertion of his 
speedy trial right during the delay, and prejudice to the defendant.1124 
Dismissal of the charges is warranted upon finding a violation of the 
defendant’s right to a speedy trial.1125

1124. Id. at 530; United States v. Barney, 550 F.2d 1251, 1254 (10th Cir. 1977).
1125. Strunk v. United States, 412 U.S. 434,440 (1973); United States v. Vispi, 545 F.2d 328, 

335 (2d Cir. 1976).
1126. Barker v. Wingo, 407 U.S. 514, 533 (1972). The Supreme Court has denied that Barker 

requires an affirmative demonstration of prejudice to prove a denial of the sixth amendment right 
to a speedy trial. Moore v. Arizona, 414 U.S. 25, 26 (1973) (per curiam).

1127. Barker v. Wingo. 407 U.S. 514, 530 (1972); United States v. Wyers, 546 F.2d 599,602 
(Sth Cir. 1977). Compare United States v. Smith, 552 F.2d 257,262 n.7 (8th Cir. 1977) (14-month 
delay sufficiently long to provoke inquiry into existence of other Barker factors) and United States 
v. Jackson, 542 F.2d 403, 407 (7th Cir. 1976) (year-long delay presumptively causes prejudice, 
necessitating further inquiry) and United States v. Graham, 538 F.2d 261, 263 (9th Cir.) (12- 
month delay justifies further Barker analysis), cert, denied, 429 U.S. 925 (197 6) with United States 
v. Housand, 550 F.2d 818, 825 (2d Cir.) (three-month delay not sufficient to invoke Barker 
review), cert, denied, 97 S. Ct. 2931 (1977). The Fifth Circuit has noted the inconsistency between 
the notion that length of delay is something of a triggering mechanism for Barker analysis and the 
rule that no one factor is necessary' to find a sixth amendment violation. United States v. 
Avalos, 541 F.2d 1100, 1111 n.19 (5th Cir. 1976), cert, denied, 97 S. Ct. 1656 (1977).

1128. Barker v. Wingo, 407 U.S. 514, 530-31 (1972). The Barker Court pointed out that the 
delay tolerated before prejudice would be presumed is much less for an ordinary street crime than 
for a complex case. Id. at 532; see, e.g., United States v. Mejias, 552 F.2d 435, 443 (2d Cir. 1977) 
(21-month delay not extraordinary in narcotics conspiracy case); United States v. Armedo- 
Sarmiento, 545 F.2d 785, 791 (2d Cir. 1976) (more than one-year delay tolerable in complex 
conspiracy case involving multiple defendants), cert, denied, 430 U.S. 917 (1977); United States v. 
Avalos, 541 F.2d 1100, 1111 (5th Cir. 1976) (complex nature of narcotics conspiracy case merits 
consideration as reason for delay, but 15-month delay serious enough to invoke full Barker 
analysis), cert, denied, 97 S. Ct. 1656 (1977); United States v. Simmons, 536 F.2d 827, 831 (9th 
Cir.) Csix-month delay in forgery case sufficiently prejudicial to trigger inquiry into other Barker 
factors), cert, denied, 429 U.S. 854 (1976).

The weight accorded to delay depends in part on the length of time involved. See Placek v. 
Illinois, 546 F.2d 1298, 1307 (7th Cir. 1976) (10-month delay alone insufficient to presume 
prejudice); United States v. Jackson, 542 F.2d 403, 407 (7th Cir. 1976) (12-month delay 
presumptively prejudicial). Courts consistently have rejected the theory that delay alone warrants 
dismissal. United States v. Gorthy, 550 F.2d 1051,1054 (5th Cir. 1977) (17-month delay between 
arrest and trial insufficient alone to establish sixth amendment violation), cert denied, 46 
U.S.L.W. 3194 (U.S. Oct. 4, 1977); United States v. Garza, 547 F.2d 1234,1235 (5th Cir. 1977)

Although no single factor is either necessary or sufficient to 
establish a deprivation of the right to speedy trial,1126 courts will not 
inquire into the remaining factors absent a delay sufficiently long to 
be presumptively prejudicial.1127 The length of delay sufficient to 
trigger a full Barker analysis depends upon the peculiar circumstances 
of each case.1128
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In deciding whether a pretrial delay constitutes a speedy trial 
violation under Barker, courts next consider the reasons for the 
delay.1129 This term courts found delays justified in cases in which the 
Government delayed to await resolution of a legal issue crucial to the 
trial,1130 to ensure the availability of a key government witness,1131 to 
coordinate a joint trial with codefendants,1132 and to conduct further 
investigation or scientific tests.1133 Courts also excuse delay incurred 
through the defendant’s actions.1134 Unexplained delay and delay 
resulting from negligence or overcrowded dockets weigh against the 
Government, but neither will constitute a speedy trial violation unless 
the defendant is able to show prejudice.1135 Even deliberate 
government delay for the purpose of gaining a tactical advantage, 
although weighing heavily against the Government,1136 does not 

1129. Barker v. Wingo, 407 U.S. 514, 531 (1972) (missing witness may justify appropriate 
delay); United States v. Avalos, 541 F.2d 1100,1114 (5th Cir. 1976) (15-month delay attributable 
to many causes; justifiable portion does not weigh against Government), cert, denied, 97 S. Ct. 
1656 (1977).

1130. United States v. DiMuro, 540 F.2d 503, 516 (1st Cir. 1976) (legitimate to stay 
proceedings pending Supreme Court resolution of related evidentiary issue), cert, denied, 429 
U.S. 1038 (1977).

1131. See United States v. Cyphers, 556 F.2d 630, 636 (2d Cir.) (portion of delay caused by 
illness of key government witness excused), cert, denied, 91 S. Ct. 2937 (1977),petition for cert, 
filed sub nom. United States v. Ferro, 46 U.S.L.W. 3139 (U.S. Aug. 29, 1977) (No. 77-326).

1132. See United States v. Redmond, 546 F.2d 1386, 1389 (10th Cir. 1977) (delay chiefly 
attributable to extradition proceedings to return codefendant from Canada excused); cf. United 
States v. Roberts, 548 F.2d 665, 667 (6th Cir.) (codefendants’ involvement in other court 
proceedings may have contributed to delay), cert, denied, 97 S. Ct. 2984 (1977).

1133. See United States v. Roberts, 548 F.2d 665, 667-68 (6th Cir.) (delay excused because 
large volume of circumstantial evidence required scientific testing), cert, denied, 97 S. Ct. 2984 
(1977).

1134. E.g., United States v. Pilla, 550 F.2d 1085,1087,1093 (8th Cir.) (portion of delay caused 
by defendant’s procedural motions excused), cert, denied, 97 S. Ct. 2954 (1977); United States v. 
Harrington, 543 F.2d 1151, 1153 (5th Cir. 1976) (per curiam) (portion of delay attributable to 
defendant’s relocation before indictment excused); United States v. Diaz, 535 F.2d 130,132 (1st 
Cir. 1976) (delay due to defendant’s hiring and firing of attorneys and belated motion to suppress 
evidence excused); see United States v. Smith, 534 F.2d 74, 75 (5th Cir. 1976) (per curiam) 
(defendant’s motion for continuance further delayed trial after government-caused delay of 
several months; no speedy trial violation), cert, denied, 429 U.S. 1100 (1977).

1135. See United States v. Latimer, 548 F.2d 311, 313 (10th Cir. 1977) (defendant failed to 
show prejudice and length of delay not significant; unintentional delay caused by judge’s illness 
and congested docket does not violate right to speedy trial); United States v. Page, 544 F.2d 982, 
986 (8th Cir. 1977) (defendant failed to show prejudice; mere negligence in failing to discover 
detainer against defendant does not violate right to speedy trial); United States v. Jackson, 542 
F.2d 403, 407-08 (7th Cir. 1976) (defendant failed to show impairment to defense and time lapse 
not extreme; Government’s failure to explain delay not crucial).

1136. United States v. Avalos, 541 F.2d 1100, 1111-13 (5th Cir. 1976) (part of delay 
attributable to prosecutorial misconduct weighs heavily against Government), cert, denied, 97 S. 
Ct. 1656 (1977); see Barker v. Wingo, 407 U.S. 514, 531 & n.32 (1972) (tactical delay improper).
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violate the sixth amendment absent a sufficient showing of 
prejudice.1137

1137. United States v. Avalos, 541 F.2d 1100,1111-13 (5th Cir. 1976) (no violation of right to 
speedy trial even though part of delay deliberately engineered to gain tactical advantage because 
defendant’s showing of prejudice not sufficient and no timely objection), cert, denied, 97 S. Ct. 
1656 (1977).

1138. Barker v. Wingo, 407 U.S. 514, 531-32 (1972). Courts consider the timeliness of the 
motion in apportioning weight to the defendant’s assertion. Compare United States v. Avalos, 541 
F.2d 1100, 1115 (5th Cir. 1976) (late assertion of right militates against speedy trial claim), cert. 
denied, 97 S. Ct. 1656 (1977) with United States v. Vispi, 545 F.2d 328,334 (2d Cir. 1976) (court’s 
lethargy in handling case was astonishing in light of defendant’s repeated assertion of right 
beginning 14 months before trial).

1139. Barker v. Wingo, 407 U.S. 513, 528 (1972). But see United States v. Housand, 550 F.2d 
818, 825 (2d Cir.) (failure to allege speedy trial violation at trial precludes its consideration on 
appeal), cert, denied, 97 S. Ct. 2931 (1977).

1140. Barker v. Wingo, 407 U.S. 513, 532 (1972); United States v. Simmons, 536 F.2d 827, 
831 (9th Cir.) (no violation of speedy trial right even though delay caused by government 
negligence because delay short, defendant not prejudiced, and defendant failed to assert right), 
cert, denied, 429 U.S. 854 (1976). Dismissal motions based on preindictment due process grounds 
apparently do not substitute for a sixth amendment speedy trial demand. See 407 U.S. at 531 n. 15 
(noting preindictment due process motion but absence of speedy trial claim). Failure to assert the 
right when it would be impractical does not preclude consideration of a speedy trial claim. United 
States v. Campbell, 531 F.2d 1333,1335-36 (5th Cir. 1976) (Barfcertestappliedtofour-yeardelay 
in sentencing study; defendant bedridden and imprisonment could have been fatal).

1141. Barker v. Wingo, 407 U.S. 514, 532 (1972).
1142. See United States v. Harrington, 543 F.2d 1151, 1153 (5th Cir. 1976) (per curiam) (18 

days in jail not oppressive incarceration); United States v. Avalos, 541 F.2d 1100,1115 (5th Cir. 
1976) (imprisonment for one week not oppressive), cert, denied, 91 S. Ct. 1656 (1977).

1143. 544 F.2d 982 (8th Cir. 1976).
1144. Id. at 986. But see Smith v. Hooey, 393 U.S. 374,378 (1969) (pendency of second charge 

may worsen incarceration conditions). A prisoner’s lost opportunity to receive partially 
concurrent sentences due to delay is considered in balancing the Barker factors. United States v. 
Graham, 538 F.2d 261, 265 (9th Cir.), cert, denied, 429 U.S. 925 (1976).

The defendant’s assertion of his speedy trial right, the third factor 
in the Barker analysis, merits strong evidentiary weight in the court’s 
decision whether a violation has occurred.1138 Although failure to 
assert the right does not amount to a waiver,1139 it impedes the 
defendant’s ability to prove a speedy trial violation.1140

Prejudice, the final Barker factor, is analyzed in light of the 
interests served by the right to speedy trial: preventing oppressive 
incarceration, minimizing the anxiety of the accused, and ensuring 
that the defendant’s defense is not impaired by delay.1141 This term 
courts found brief periods of pretrial incarceration to be nonprejudi- 
cial because the incarceration was too short to be oppressive.1142 1143 In 
United States v. Page'w the Eighth Circuit found that the defendant 
was not prejudiced by his incarceration during a pretrial delay 
because he was already imprisoned on state charges and the allegation 
that the federal detainer resulted in lost privileges and consequently 
oppressive incarceration was speculative at best.1144 Courts discount 
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broad claims of emotional stress and anxiety resulting from delay,1145 
especially when the defendant has had previous encounters with the 
law.1146 Although impairment of the defense by loss of witnesses or 
failure of memory is the most significant type of prejudice flowing 
from postaccusation delay,1147 a defendant must specify how the delay 
impaired his defense.1148

1145. E.g., United States v. Gorthy, 550 F.2d 1051, 1054 (5th Cir. 1977) (conclusory 
assertions of anxiety and concern insufficient to show actual prejudice), cert, denied, 46 U.S.L.W. 
3194 (U.S. Oct. 4, 1977); United States v. Avalos, 541 F.2d 1100, 1115 (5th Cir. 1976) (vague 
complaints of anxiety could be asserted in every case and do not amount to prejudice), cert, denied, 
97 S. Ct. 1656 (1977); United States v. Simmons, 536 F.2d 827, 832-33 (9th Cir.) (defendant’s 
emotional stress not unique), cert, denied, 429 U.S. 854 (1976).

1146. United States v. Massaro, 544 F.2d 547, 550 (1st Cir. 1976) (prior indictments make 
unlikely defendant’s experience of normal emotional stress attendant to criminal cases), cert, 
denied, 429 U.S. 1052 (1977); United States v. Palmer, 537 F.2d 1287, 1289 (5th Cir. 1976) 
(defendant’s lack of credibility and prior criminal record make connection beween alleged 
hardships and pendency of case doubtful).

1147. Barker v. Wingo, 407 U.S. 514,532 (1972); United States v. Jackson, 542 F.2d 403,409- 
10 (7th Cir. 1976); United States v. Graham, 538 F.2d 261, 265 (9th Cir.), cert, denied, 429 U.S. 
925 (1976).

1148. E.g., United States v. Harrington, 543 F.2d 1151, 1153 (5th Cir. 1976) (per curiam) 
(claim denied because defendant failed to show loss of key witness or other substantial prejudice); 
United States v. Avalos, 541 F.2d 1100, 1116 (5th Cir. 1976) (faded memories and general 
inability to recall transaction with specificity do not amount to impairment of defense unless 
shown to relate substantially to material facts), cert, denied, 97 S. Ct. 1656 (1977); United States v. 
Graham, 538 F.2d 261, 265 (9th Cir.) (no support in record for conclusory assertions of memory 
loss and inability to contact witnesses and gather evidence), cert, denied, 429 U.S. 925 (1976).

1149. 545 F.2d 328 (2d Cir. 1976).
1150. Id. at 333-35.
1151. Id. at 333. The court rejected a due process claim based upon preinformation delay. Id. 

at 332.
1152. Id. at 334-35.
1153. Id.
1154. Id. at 335.

This term the Second Circuit in United States v. Vtspz1149 applied 
the Barker analysis to conclude that a defendant charged with 
criminal income tax evasion had been substantially prejudiced by a 
twenty-month postinformation delay following a four-year gap 
between the Government’s discovery of the offense and filing of the 
information.1150 Deciding that both the prosecution and the trial court 
were responsible for the delay,1151 the court noted that the defendant 
had been substantially prejudiced despite the difficulty of pinpointing 
specific handicaps attributable to the delay.1152 The majority held that 
the long pendency of the charges adversely affected both the 
defendant’s morale and his income as an attorney.1153 Moreover, the 
court found that the delay caused prejudice because the defense 
rested on old records and dim memories to support the theory that the 
defendant had been overworked and had forgotten to file a return.1154
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The Speedy Trial Act of 1974. The Speedy Trial Act of
19741155 provides a more useful, less subjective test than Barker for 
determining the scope of the right to a speedy trial. It does not, 
however, preclude challenges to delays premised on the sixth 
amendment.1156 When fully implemented, the Act will require the 
Government to file an information or indictment within thirty days of 
an individual’s arrest or receipt of a summons, unless the grand jury is 
not in session during the first thirty days; in that case the Government 
will have sixty days in which to file.1157 The Government then must 
arraign the defendant within ten days of the filing of the information 
or indictment.1158 If a defendant pleads not guilty, the trial must 
commence no later than sixty days following the arraignment. 1159 
These Emits also apply to a second indictment or charge if the original 
one is dismissed.1160 Additionally, the Act imposes a sixty-day limit 
when a new trial is required as a result of a mistrial, an order by the 
trial judge, an appeal, or a collateral attack.1161

1155. 18 U.S.C. §§3161-3174 (Supp. V 1975).
1156. Id §3173.
1157. Id. §3161 (b). This provision becomes fully effective on July 1, 1979. Id §3161(f). A 

phased implementation of the provision began on July 1,1976. Id. §3163(a). The allowable time 
limit through July 1, 1977, was 60 days, through July 1,1978, the limit is 45 days, and thereafter 
through July 1. 1979. the maximum delay will be 35 days. Id §§3161(f), 3163(a).

1158. Id. §3161(c).
1159. Id. The time limit prior to arraignment became effective July 1, 1976. Id § 3163(b). 

The limit on the time lapse between arraignment and trial and 180 days between July 1, 1976, 
and July 1, 1977. is 120 days through July 1, 1978, and will be 80 days through July 1, 1979. 
when the sixty day limit takes effect. Id. §§3161(g), 3163(b).

1160. Id. § 3161(d).
1161. Id. §3161(e). When an appeal or collateral attack leads to a retrial, the time limit may 

be extended up to 180 days if trial within the 60 day period is impracticable because of the 
unavailability of witnesses or other factors. Id.

1162. Zd §3161(h)(l)(A).
1163. Id. § 3161 (h)(3)(A). A defendant or witness is unavailable if his whereabouts cannot be 

determined or his presence cannot be obtained through the exercise of due diligence. Id 
§3161(h)(3)(B).

1164. Id. §3161(h)(8); see id. §3161(h) (listing all excludable delays).
1165. Id. § 3161 (h)(8)(A).

The time limits before arraignment and trial exclude periods of 
delay resulting from examination of the defendant’s mental or 
physical health,1162 unavailability of the defendant or an essential 
witness,1163 or continuances granted to serve the ends of justice.1164 
The delay attributable to a continuance, however, is excluded only 
when the trial judge incorporates in the record his reasons for finding 
that the ends of justice served by the continuance outweigh the 
interests of the public and the defendant.1165 The Act specifically 
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prohibits exclusion of delays occasioned by continuances based upon 
general court congestion, lack of diligent preparation, or the 
prosecutor’s failure to obtain available witnesses.1166 Failure to 
comply with the time limits of the Act will result in dismissal.1167

1166. Id. §3161(h)(8)(C).
1167. Id. §3162(a). This section will take effecton July 1, 1979. Id. §3163(c). The court may 

dismiss with or without prejudice depending upon the seriousness of the offense, the facts and 
circumstances leading to the dismissal, and the likely impact of reprosecution on the 
administration of the Act and on the administration of justice. Id. §§ 3162(a)(1), (2).

Failure to move for a dismissal prior to a trial or plea of guilty constitutes a waiver of the 
statutory dismissal right. Id. §3162(a)(2).

1168. Id. §3165-3166.
1169. Circuits Note: 1975-1976 Term at 580 & nn.2490-95. See generally Fed. R. Crim. P. 

50(b).
1170. See, e.g., United States v. Methuen, 547 F.2d 896, 897 (5th Cir. 1977) (exceptionally 

congested criminal docket); United States v. Wyers, 546 F.2d 599, 602-03 (5th Cir. 1977) 
(application of Barker warrants affirmance of refusal to dismiss); United States v. Kopacsi, 540 
F.2d 831, 832 (5th Cir. 1976) (no undue delay between order granting retrial and retrial itself; 
prosecution and defense both made numerous motions during interim); United States v. Bloom, 
538 F.2d 704, 711 (5th Cir. 1976) (congested docket, multiple defendants, complex case), cert, 
denied, 429 U.S. 1074 (1977); United States v. Simmons, 536 F.2d 827, 837-38 (9th Cir.) 
(government attorney not warned of dismissal with prejudice), cert, denied, 429 U.S. 854 (1976). 
But see United States v. Novelli, 544 F.2d 800, 801-02 (5th Cir. 1977) (affirming dismissal with 
prejudice for 21-month delay in bringing case to trial); United States v. Didier, 542 F.2d 1182, 
1187-90 (2d Cir. 1976) (prosecutorial tactical delay in bringing retrial warranted dismissal).

1171. 18 U.S.C. §3161 (j)(l)(A) (Supp. V 1975). The Constitution also provides a safeguard 
for prisoners’ speedy trial rights. See Smith v. Hooey, 393 U.S. 374, 383 (1969) (upon federal 
prisoner’s demand, state has constitutional duty to make diligent, good faith effort to bring him 
to trial). Denial of a speedy trial may prejudice the prisoner by hampering his ability to prepare a 
defense or by foreclosing the opportunity for concurrent sentences or participation in a 
rehabilitation program. Id. at 378 & n.8, 380.

1172. 18 U.S.C. §3161(j)(l)(B) (Supp. V 1975).
The Interstate Agreement on Detainers Act was enacted to facilitate the speedy trial of 

persons incarcerated in other jurisdictions. 18 U.S.C. app. §2, art. I (1970). The Act provides 
specific time limits for commencing an inmate’s trial after a detainer has been lodged against 
him. Id. art. III-V. This term several defendants successfully argued violations of the Act and 
secured dismissal with prejudice. See United States v. Cyphers, 556 F.2d 630, 635 (2d Cir.) 
(repeated transfer of inmate before disposition of federal case warranted dismissal of pending 

The Act requires district courts to prepare plans to ensure the 
disposition of cases in accordance with its terms.1168 These plans 
supersede district court plans previously promulgated under Rule 
50(b) of the Federal Rules of Criminal Procedure, which established 
fixed time periods for conducting criminal proceedings.1169 In 
analyzing violations of local plans this term, courts generally have 
found reasons to circumvent dismissal provisions.1170

The Speedy Trial Act also protects prisoners by requiring that the 
Government promptly attempt to secure the presence of inmates 
scheduled for trial1171 or cause a detainer to be filed with the 
prisoner’s custodian.1172 Upon receiving a detainer, prison authorities 
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must advise the prisoner of the charge and of his right to demand 
trial.1173 If the prosecutor receives notice of a demand for trial, he 
must promptly undertake to obtain the presence of the prisoner.1174

charges with prejudice), cert, denied, 97 S. Ct. 2937 (1977), petition for cert, filed sub nom. United 
States v. Ferro, 46 U.S.L.W. 3193 (U.S. Aug. 29, 1977) (No. 77-326); United States v. Ford, 550 
F.2d 732, 743-44 (2d Cir.) (dismissal with prejudice justified because violation of time limits was 
caused by delays that were not reasonable, necessary, or for good cause), cert, granted, 46 
U.S.L.W. 3183 (U.S. Oct. 4, 1977) (No. 77-52); United States v. Mauro, 544 F.2d 588, 590-95 
(2d Cir. 1976) (affirming dismissal with prejudice because prisoner was returned to state 
custody without first being tried on pending federal charges), cert, granted, 46 U.S.L.W. 3183 
(Oct. 4, 1977) (No. 76-1516). But see United States v. Roberts, 548 F.2d 665, 669-71 (6th Cir.) 
(Detainers Act inapplicable to person in custody who is merely awaiting final disposition of 
charges in custodial jurisdiction and thus is not yet serving sentence), cert, denied, 97 S. Ct. 2984 
(1977).

1173. 18 U.S.C. §3161(j)(2) (Supp. V 1975).
1174. Id. §3161(j)(3).
1175. Pate v. Robinson, 383 U.S. 375, 378 (1966) (murder defendant’s history of irrational 

behavior and mental illness raised bona fide doubt about his competency to stand trial; failure to 
hold hearing on competency violated due process); see Bishop v. United States, 350 U.S. 961, 
961 (1956) (per curiam) (conviction vacated and remanded to district court for hearing to 
determine whether defendant was competent to stand trial); 18 U.S.C. §4244 (1970) (United 
States Attorney must move for competency determination whenever he has reasonable grounds 
to believe defendant is insane or otherwise incompetent).

1176. 362 U.S. 402 (1960) (per curiam).
1177. Id. Several circuits this term have employed the Dusky test. E.g., United States v. 

Drake, 542 F.2d 1020, 1022 (8th Cir. 1976), cert, denied, 429 U.S. 1050 (1977); de Kaplany v. 
Enomoto, 540 F.2d 975,979 (9th Cir. 1976) (en banc), cert, denied, 429 U.S. 1075 (1977); United 
States v. Makris, 535 F.2d 899, 907 (5th Cir. 1976), cert, denied, 97 S. Ct. 1598 (1977); 
McCune v. Estelle, 534 F.2d 611, 612 (5th Cir. 1976) (per curiam).

COMPETENCY TO STAND TRIAL

The trial and conviction of an accused while he is insane or mentally 
incompetent violates due process by denying the accused the right to 
a fair trial.1175 1176 In Dusky v. United States1116 the Supreme Court stated 
the following test to determine competency to stand trial: the 
defendant must have sufficient present ability to consult with a lawyer 
with a reasonable degree of understanding, and he must have a 
rational as well as factual understanding of the proceedings against 
him.1177 This standard is different from those used to determine 
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competency to plead guilty,1178 to waive counsel,1179 and to be 
sentenced after conviction.1180

1178. See Sailer v. Gunn, 548 F.2d 271, 275 (9th Cir. 1977) (competency to plead guilty 
determined by ability to understand nature and consequences of plea, to participate intelligently 
in proceedings, and to make a reasoned choice among alternative pleas presented); Makal v. 
Arizona, 544 F.2d 1030, 1033 (9th Cir. 1976) (competency determined by ability to make 
reasoned choice among alternatives and by ability to understand consequences of plea; higher 
standard employed than that used to determine competency to stand trial), cert, denied, 91 S. 
Ct. 1563 (1977).

1179. See Farretta v. California, 422 U.S. 806, 835 (1975) (accused allowed to waive right to 
counsel and proceed pro se upon showing of literacy, competency, understanding of 
proceedings, and voluntary exercise of informed free will); Westbrook v. Arizona, 384 U.S. 150, 
150 (1966) (per curiam) (state court finding that defendant competent to stand trial not 
necessarily dispositive of his competency to intelligently and knowingly waive right to counsel).

1180. See Sailer v. Gunn, 548 F.2d 271, 274 (9th Cir. 1977) (competency to be sentenced 
determined by ability to understand and to participate intelligently in proceedings). An 
important distinction also exists between the standard for determining competency to stand trial 
and the standard for weighing an insanity defense. The insanity plea refers to the defendant’s 
responsibility at the time the crime was committed, but competency refers to his present ability 
to participate meaningfully in the legal proceedings. W. LaFave & A. Scott, Criminal Law §39, 
at 297-97 (1972); see Martin v. Estelle, 546 F.2d 177, 180 (5th Cir.) (insanity plea relates to 
defendant’s mental condition at time of criminal act while competency involves defendant’s 
present ability to participate effectively), cert, denied, 97 S. Ct. 2935 (1977); United States v. 
Walker, 537 F.2d 1192, 1195 (4th Cir. 1976) (insanity claim directed toward defendant’s 
capacity to understand and control conduct at time crime committed; competency refers to 
defendant’s understanding of his situation at trial.

1181. 18 U.S.C. §4244 (1970); see United States v. DiGilio, 538 F.2d 972, 986-87 (3d Cir. 
1976) (defendant moved for examination prior to trial); United States v. Chausee, 536 F.2d 637, 
641 (7th Cir. 1976) (United States attorney moved for examination prior to trial). Section 4244 
also permits an inquiry into a defendant’s sanity. United States v. Reason, 549 F.2d 309, 311 
(4th Cir. 1977). A trial court must grant a proper motion for a competency examination unless 
the motion is frivolous or made in bad faith. United States v. Nichelson, 550 F.2d 502, 504 (8th 
Cir. 1977) (per curiam). Once the motion is granted, a defendant is not entitled to see the results 
of the examination unless the results indicate that he may be incompetent. United States v. 
Chausee, 536 F.2d at 642.

1182. 18 U.S.C. §4244 (1970); see Davis v. Alabama, 545 F.2d 460, 464 (5th Cir.) 
(defendant’s prior psychiatric treatment and history of domestic quarrels insufficient to require 
judge to order competency examination sua sponte), cert, denied, 97 S. Ct. 2682 (1977).

In federal proceedings either party may initiate a motion for a 
psychiatric examination of a defendant to determine his present 
competency to stand trial,1181 or a judge may order an examination sua 
sponte.1182 The Supreme Court has held that a competency 
examination must be conducted if the defendant’s irrational behavior 
or demeanor at trial raises a reasonable doubt about his present 
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competency.1183 In determining whether a reasonable doubt exists, 
circuit courts this term also have considered a defendant’s history of 
mental illness or psychiatric treatment,1184 feeblemindedness or low 
intelligence level,1185 drug use,1186 head injuries or operations,1187 and 
ability to communicate coherently with the court or with counsel.1188

1183. Drope v. Missouri, 420 U.S. 162,180 (1975) (suicide attempt during trial period raised 
reasonable doubt about competency requiring psychiatric examination); Pate v. Robinson, 383 
U.S. 375, 385-86 (1966) (if judge has reasonable doubt based on defendant’s past history or 
behavior at trial, due process requires that he order competency hearing); see United States v. 
Prewitt, 553 F.2d 1082, 1086-87 (7th Cir. 1977) (per curiam) (defendant’s outbursts during trial 
not sufficient to require competency hearing before sentencing because two pretrial psychiatric 
examinations showed defendant competent and defendant wrote lucid posttrial motion to 
reduce appeal bond); Chenault v. Stynchcombe, 546 F.2d 1191, 1193 (5th Cir. 1977) (no history 
of irrational behavior; normal demeanor at trial, and psychiatric finding of competency; no bona 
fide doubt sufficient to require competency hearing); United States v. Green, 544 F.2d 138,144, 
147 (3d Cir. 1976) (pretrial competency hearings showed defendant competent; bizarre behavior 
exhibited only when judge present insufficient to require new competency hearing), cert, denied, 
430 U.S. 906 (1977); de Kaplany v. Enomoto, 540 F.2d 975,983 (9th Cir. 1976) (en banc) (given 
pretrial psychiatric determination of defendant’s sanity and no history of irrational behavior, 
defendant’s courtroom outburst prompted by picture of deceased wife insufficient to require 
competency hearing), cert, denied, 429 U.S. 1075 (1977).

1184. See Harkins v. Wyrick, 552 F.2d 1308, 1311 (8th Cir. 1977) (defendant’s revelation on 
morning of trial that he had been treated for paranoia ten years earlier raised insufficient doubt 
to require competency hearing); Bassett v. McCarthy, 549 F.2d 616, 619-20 (9th Cir. 1977) 
(although defendant had suffered from mental illness, delusions, and schizophrenia since 
childhood, competency hearing not required because defendant had been certified competent 
by psychiatrist and did not exhibit any irrational behavior); United States v. Reason, 549 F.2d 
309, 310 (4th Cir. 1977) (competency hearing held because defendant was mental hospital 
escapee); Davis v. Alabama, 545 F.2d 460, 464 (5th Cir.) (defendant’s prior psychiatric 
treatment and history of domestic strife insufficient to raise reasonable doubt about 
competency; no hearing necessary), cert, denied, 97 S. Ct. 2682 (1977); United States v. DiGilio, 
538 F.2d 972, 986 (3d Cir. 1976) (competency hearing held because defendant was retarded and 
suffered from brain disorders).

1185. See McCune v. Estelle, 534 F.2d 611, 612 (5th Cir. 1976) (per curiam) (competency 
hearing not required for defendant previously adjudged feebleminded who had history of bizarre 
behavior because he understood proceedings and coherently narrated events prior to trial).

1186. See Shaver v. Morrissey, No. 75-1310, at 3-4, 6 (4th Cir. June 3, 1976) (unpublished 
per curiam opinion) (prison guards gave drugs to defendant daily while in custody and during 
trial; case dismissed and remanded to allow defendant to raise competency issue).

1187. See United States v. Nichelson, 550 F.2d 502, 504 (8th Cir. 1977) (per curiam) (prior 
severe head injury, history of mental illness, and inability to discuss facts with attorney sufficient 
to require remand for competency hearing); United States v. Makris, 535 F.2d 899, 901 (5th 
Cir. 1976) (defendant’s brain operation two years before trial raised sufficient doubt to require 
competency hearing), cert, denied, 97 S. Ct. 1598 (1977); cf. Belvin v. United States, 538 F.2d 
1335, 1335-36 (8th Cir. 1976) (per curiam) (defendant’s claim of amnesia insufficient to raise 
reasonable doubt requiring competency hearing after entering guilty plea), cert, denied, 429 U.S. 
1100 (1977).

1188. See United States v. Prewitt, 553 F.2d 1082, 1086-87 (7th Cir. 1977) (per curiam) 
(lucid postconviction motion to reduce appeal bond written by defendant belied defendant’s 
claim of incompetency based on courtroom outbursts and psychiatric finding of deteriorated 
condition; no competency hearing required); United States v. Nichelson, 550 F.2d 502, 504 (8th 
Cir. 1977) (per curiam) (defendant’s inability to discuss facts of case with counsel, history of 
mental illness, and prior head injury raised sufficient doubt to require competency hearing); 
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If the defendant is found presently incompetent to stand trial, he 
may be committed to the Attorney General’s custody until he is 
sufficiently competent to continue with the judicial proceedings.1189 
The defendant in this situation may not be held longer than the 
reasonable time necessary to determine that he will progress to the 
point of competency.1190

United States v. Drake, 542 F.2d 1020, 1022 (8th Cir.) (defense counsel’s in-court statement 
that defendant could participate in proceedings despite a slight fall and tetanus shot morning of 
trial obviated need for competency hearing), cert, denied, 429 U.S. 1050 (1977); United States v. 
Smallwood, 536 F.2d 1257, 1258 (8th Cir. 1976) (defendant’s answers to judge’s questions 
about consequences of guilty plea indicated competency; no hearing required).

1189. 18 U.S.C. §4246 (1970).
1190. Jackson v. Indiana, 406 U.S. 715, 738 (1972). If the required determination cannot be 

made within a reasonable time, or if it is determined that the defendant will not be competent to 
stand trial in the foreseeable future, he must be civilly committed or released. Id. But cf. Burt & 
Norris, A Proposal For the Abolition of the Incompetency Plea, 40 U. Chi. L. Rev. 66, 67 (1972) (if 
accused is still incompetent following six-month commitment in institution, state should dismiss 
charges or proceed with special trial assigned to compensate for disabilities).

1191. United States v. DiGilio, 538 F.2d 972, 978, 988 (3d Cir. 1976) (Government has 
burden of proof regardless of who moves for competency hearing under 18 U.S.C. §4244 

(1970); United States v. Makris, 535 F.2d 899, 906 (5th Cir.) (Government has burden of
proving competency at a section 4244 hearing or nunc pro tunc substitute proceeding), cert, 
denied, DI S. Ct. 1598 (1976). In habeas proceedings, however, the petitioner bears the burden 
of proof. See Bruce v. Estelle, 536 F.2d 1051, 1058-59 (5th Cir. 1976) (trial court’s conclusion 
that petitioner was competent was in error), cert, denied, 429 U.S. 1053 (1977).

1192. See Martin v. Estelle, 546 F.2d 177, 179-80 (5th Cir.) (prosecutor’s inflammatory 
comments during competency hearing regarding evidence of the substantive offense denied 
defendant full, fair, and meaningful hearing), cert, denied, 97 S. Ct. 2935 (1977). Whether a 
defendant is entitled to a second psychiatric examination after complete examination and a 
competency hearing already have been held is within the court’s discretion. See United States v. 
Bodey, 547 F.2d 1383, 1385-87 (9th Cir.) (no abuse of discretion to deny defendant’s motion for 
second psychiatric examination after full competency hearing based on examinations by court- 
appointed team of psychiatrists and two defense psychiatrists resulted in finding of 
competency), cert, denied, 97 S. Ct. 2639 (1977).

1193. See Curry v. Estelle, 531 F>2d 766, 767-68 (5th Cir. 1976) (per curiam) (defendant’s 
remark after guilty plea that he was presently insane raised minor doubt about competency that 
was resolved adequately by counsel’s oral assurance and by written psychiatric findings of 
defendant’s present competency and sanity).

The Government has the burden of proving defendant’s compe
tency at a statutorily mandated competency hearing.1191 The compe
tency inquiry must be full, fair, and meaningful,1192 but if doubt about a 
defendant’s competency is minor, the court may limit the scope of 
inquiry as long as the issue is resolved adequately.1193 The 
competency hearing must be conducted separately from the trial 
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itself1194 and can include lay and expert evidence1195 but must be 
limited to the question of the defendant’s competence.1196 Two 
circuits this term held that the amount of proof required for a finding 
of competency should be measured by the preponderance of the 
evidence standard rather than the beyond a reasonable doubt 
standard if competency is not an element of the crime charged.1197

1194. Martin v. Estelle, 546 F.2d 177, 179 (5th Cir.), cert, denied, 97 S. Ct. 2935 (1977). 
Some state statutes require that a separate jury be empanelled for determining competency. See 
id. at 179 (empanelling separate jury to pass on defendant’s competency protects due process 
right to be tried only when competent). But see Blankenship v. Estelle, 545 F.2d 510, 515-16, 
515 n.3 (5th Cir. 1977) (earlier version of Texas statute judicially interpreted to allow same jury 
to pass on competency and guilt; trial court’s failure to empanel separate jury to determine 
competency not unconstitutional per se and did not deprive defendant of fundamental fairness).

1195. See, e.g., United States v. Green, 544 F.2d 138, 143-44 (3d Cir. 1976) (judge properly 
admitted testimony by defense psychiatrist, court-appointed psychiatrist, and lay testimony by 
judge’s law clerks who observed defendant’s actions when judge was absent), cert, denied, 430 
U.S. 910 (1977); United States v. Walker, 537 F.2d 1192, 1194 (4th Cir. 1976) (30-minute 
psychiatric examination of defendant and judge’s questioning of defense counsel on defendant’s 
competency to stand trial sufficient to find defendant competent); United States v. Makris, 535 
F.2d 899, 908 (5th Cir. 1976) (judge admitted evidence from court-appointed psychiatrists, 
medical doctors, and defendant’s friends and business associates; defendant found competent 
to stand trial), cert, denied, 91 S. Ct. 1598 (1977). At least one commentator has criticized 
increasing judicial reliance on expert testimony. See Note, Incompetency to Stand Trial, 81 Harv. 
L. Rev. 454, 470 (1967) (incompetency is legal question; medical opinions regarding defendant’s 
mental condition should be only one factor weighed in reaching ultimate determination of 
competency).

1196. See United States v. DiGilio, 538 F.2d 972, 989 (3d Cir. 1976) (evidence of likelihood 
of defendant’s involuntary commitment if found incompetent to stand trial not relevant in 
competency hearing); cf. Martin v. Estelle, 546 F.2d 177, 179 (5th Cir.) (prosecutor’s 
inflammatory remarks during competency hearing about substantive offense deprived defendant 
of fair hearing), cert, denied, 97 S. Ct. 2935 (1977).

1197. United States v. DiGilio, 538 F.2d 972, 988 (3d Cir. 1976) (Competency not element of 
conspiracy to defraud United States); United States v. Makris, 536 F.2d 899, 906 (5th Cir. 
1976) (competency not element of SEC fraud), cert, denied, 97 S. Ct. 1598 (1977); cf. Lego v. 
Twomey, 404 U.S. 477, 486 (1972) (upholding the preponderance of evidence standard of 
admissibility of confessions).

1198. See United States v. Prewitt, 553 F.2d 1082, 1086 (7th Cir. 1977) (per curiam) (federal 
district court’s refusal to order posttrial mental examination because of two pretrial 
competency determinations and judge’s observations of defendant’s courtroom conduct not 
clearly erroneous despite psychiatric opinion that defendant’s condition had deteriorated since 
trial).

1199. 540 F.2d 975 (9th Cir. 1976) (en banc), cert, denied, 429 U.S. 1075 (1977).

If a trial court determines that a competency hearing is 
unwarranted, appellate courts will not reverse that determination 
unless it is clearly erroneous.1198 This term, however, two circuits 
modified that standard. In de Kaplany v. Enomoto1199 the Ninth 
Circuit announced a new test for determining whether a trial court 
should have held a competency hearing: whether a reasonable judge, 
in the position of the trial judge, should have experienced doubt about 
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defendant’s competency.1200 In United States v. Makris1201 the Fifth 
Circuit found that the clearly erroneous test does not sufficiently 
protect a defendant’s due process right to stand trial only when 
presently competent.1202 Although refusing to adopt the requirement 
of a de novo review, the court did state that it would broaden the 
scope of its review to include a thorough analysis of the facts and of 
the trial judge’s ultimate conclusions drawn from those facts.1203

1200. Id. at 982-83 (court decision not to hold competency hearing upheld; reasonable doubt 
sufficient to require hearing lacking). The court noted that appellate review should not be 
limited by the standards of abuse of discretion or clear error. Id. at 983. The Ninth Circuit 
subsequently applied this test in other decisions. See Bassett v. McCarthy, 549 F.2d 616, 619, 
621 (9th Cir. 1977) (reviewing court should cull through entire record for evidence of abnormal 
behavior that might be relevant in competency hearing and weigh this evidence in light of whole 
record); cf. Sailer v. Gunn, 548 F.2d 271, 274 (9th Cir. 1977) (in reviewing defendant’s 
competency to be sentenced, appellate court held that reasonable trial judge would not have 
sufficient good faith doubts about defendant’s competency to require hearing).

Judge Hufstedler, dissenting in de Kaplany and Bassett, accepted the majority’s test, but 
argued that when the test was applied to a case in which the totality of evidence raising doubts of 
competency was at least as substantial as the evidence dispelling doubt, a hearing should be 
held. Bassett v. McCarthy, 549 F.2d at 620; de Kaplany v. Enomoto, 540 F.2d at 989 
(Hufstedler, J., with Ely, J., dissenting).

1201. 535 F.2d 899 (5th Cir. 1976), cert, denied, 97 S. Ct. 1598 (1977).
1202. Id. at 907.
1203. Id. The court relied in part on Drope v. Missouri, even though Drope involved Supreme 

Court review of a state court decision in which the Court had no occasion to comment on the use 
of the clearly erroneous standard in federal cases. Id.; see Drope v. Missouri, 420 U.S. 162, 175 
n.10 (1975) (appellate court should review with particular attention trial court’s ultimate 
conclusions).

1204. See Davis v. Alabama, 545 F.2d 460, 464 (5th Cir.) (although defendant never raised 
issue of competency at trial, trial judge’s failure to initiate competency inquiry sua sponte 
reviewable on appeal), cert, denied, 97 S. Ct. 2682 (1977).

1205. Id. at 464.
1206. Id.; accord, McCune v. Estelle, 534 F.2d 611, 612 (5th Cir. 1976) (per curiam).
1207. See United States v. Nichelson, 550 F.2d 502, 504-05 (8th Cir. 1977) (per curiam) (trial 

court erred in refusing to grant defendant’s properly made motion for competency hearing; nunc 
pro tunc determination of competency ordered); United States v. DiGilio, 538 F.2d 972, 989 (3d 
Cir. 1976) (when district court may have incorrectly placed burden of proof on defendant, nunc 
pro tunc determination ordered).

Even if the issue of competency was not raised in the trial court 
proceedings, an appellate court still may determine whether the 
defendant should have had a competency hearing at the time he stood 
trial.1204 To show retrospectively that a competency hearing should 
have been held, the petitioner has the burden of proving by clear and 
convincing evidence1205 that real, substantial, and legitimate doubt 
about his actual mental capacity existed during the original trial. 1206 If 
an appellate court finds that reasonable doubt about defendant’s 
competency existed at the time of trial and no competency hearing 
was held, the appellate court may remand the case and order the trial 
court to hold a nunc pro tunc hearing on defendant’s competency. 1207 If 
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after this hearing the trial court finds that the defendant was 
competent at the time of the original proceedings, the verdict will 
stand, but if it finds that the defendant was incompetent, the trial 
court can order a new trial when the defendant is adjudged 
competent.1208

1208. See United States v. Nichelson, 550 F.2d 502,504-05 (8th Cir. 1977) (per curiam) (if on 
remand trial court finds defendant competent at original trial, conviction stands; if found 
incompetent, conviction invalid); cf. United States v. DiGilio, 538 F.2d 972, 989 (3d Cir. 1976) 
(resentencing required if trial court, on remand, finds defendant was competent at original trial); 
Bell v. Wainwright, 531 F.2d 1339, 1340-41 (5th Cir. 1976) (dictum) (if defendant found to have 
been incompetent, state trial court on remand may vacate sentence and judgment).

1209. See Drope v. Missouri, 420 U.S. 162, 183 (1975) (nunc pro tunc hearing impossible 
given six-year lapse of time since original state trial; state court free to retry defendant if present 
competency established); Pate v. Robinson, 383 U.S. 375, 387 (1966) (same); Martin v. Estelle, 
546 F.2d 177, 180 (5th Cir.) (lapse of several years since state trial; if nunc pro tunc hearing 
impossible, state permitted to hold new trial once present competency established), cert, denied, 
97 S. Ct. 2935 (1977); United States v. DiGilio, 538 F.2d 972, 989 (3d Cir. 1976) Qapse of one 
year since federal trial; case remanded to trial court to hold nunc pro tunc competency hearing if 
possible).

1210. 550 F.2d 502 (8th Cir. 1977) (per curiam).
1211. Id. at 504.
1212. 535 F.2d 899 (5th Cir. 1976), cert denied, 97 S. Ct. 1598 (1977).
1213. id. at 904-05. The court also noted that evidence from a mental examination conducted 

close to the trial date and lay witnesses’ present recollections of defendant’s mental state at the 
time of the original trial would help ensure the feasibility of a nunc pro tunc hearing. Id.

Because the original proceedings may be remote in time, however, 
determination of competence in a nunc pro tunc proceeding is often 
very difficult. The Supreme Court and several circuit courts have 
ruled that a lapse of several years makes a nunc pro tunc hearing 
impossible and thus have overturned the original conviction and 
allowed the trial court to hold a new trial, provided defendant’s 
present competency is established.1209 The Eighth Circuit in United 
States v. Nichelson1210 held that a trial four months prior to appeal was 
close enough in time to permit a nunc pro tunc competency hearing.1211 
The Fifth Circuit reached a similar result in United States v. Makris1212 
by concluding that even a lapse of two and one-half years prior to 
appeal did not preclude nunc pro tunc proceedings because the trial 
record contained sufficient contemporaneous evidence of defendant’s 
mental state to allow a retrospective competency determination.1213
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GUILTY PLEAS

Effect of Plea. A valid guilty plea acts as both a conviction of
the offense charged and an admission of all material facts alleged by 
the Government.1214 A defendant who pleads guilty waives important 
constitutional rights, including the right to trial by jury, the right to 
confront accusers, and the right against self-incrimination.1215 In 
addition, a valid guilty plea prevents the defendant from attacking any 
constitutional defects arising before the plea that are nonjurisdic- 
tional in nature.1216

The Supreme Court has held that a guilty plea forecloses challenges 
to rights that protect factual accuracy, but does not preclude 
challenges to the jurisdiction of the court.1217 Thus, the Court 
reasoned that a defendant does not waive his fifth amendment right 
against double jeopardy by entering a guilty plea.1218 Applying this 
analysis, the Ninth Circuit this term held in United States v. 
O’Donnell1219 that the sixth amendment right to speedy trial is waived 
by a guilty plea because the right is designed to prevent prejudicial 
delay that may result in incorrect factual determinations.1220 In * ' " 1 —........... . ■ . ■■■ ■ ■■ . ■ ... . ■ ... , --------- - >

1214. Boykin v. Alabama, 395 U.S. 238, 242 (1969). An invalid guilty plea is not a conviction. 
United States v. O’Neal, 545 F.2d 85, 86 (9th Cir. 1976) (defendant who entered invalid guilty 
plea in 1948 was not convicted within meaning of statute prohibiting firearm ownership by 
convicted felons).

1215. McMann v. Richardson, 397 U.S. 759, 766 (1970) (plea is waiver of right to trial by jury); 
Boykin v. Alabama, 395 U.S. 238,243 (1969) (same); Fed.R. Crim.P. 11(c)(4) (same); see Baker v. 
Finkbeiner, 551 F.2d 180, 183 (7th Cir. 1977) (because plea waives important constitutional 
rights courts must ensure fundamental fairness of plea; plea not valid if defendant not informed 
of full consequences).

1216. Tollett v. Henderson, 411 U.S. 258, 266 (1973) (voluntary guilty plea forecloses claim 
of discrimination in grand jury selection); Parker v. North Carolina, 397 U.S. 790, 798-99 (1970) 
(guilty plea waives right to attack jury selection procedure that unconstitutionally excludes racial 
minorities); Martinez v. Rodriguez, 552 F.2d 390, 391 (1st Cir. 1977) (guilty plea waives right to 
attack procedures utilized at hearing to determine whether defendant would be tried as juvenile 
or adult); United States v. Stimpson, 549 F.2d 1286, 1287 (9th Cir. 1977) (voluntary guilty plea 
waives fifth amendment right to indictment). A guilty plea does not waive attacks on constitutional 
defects that occur subsequent to the plea. Barnet v. Hopper, 548 F.2d 550, 552 (5th Cir. 1977) 
(guilty plea only waives constitutional defects arising before plea; improper sentence imposed 
after plea open to collateral attack).

1217. Menna v. New York, 423 U.S. 61,62 n.2 (1975) (guilty plea did not bar defendant’s claim 
that his indictment violated double jeopardy clause). A similar rule was proposed in Note, The 
Guilty Plea as a Waiver of “Present but Unknowable ” Constitutional Rights: The Aftermath of the 
Brady Trilogy, 74 COLUM. L. Rev. 1435,1462-63 (1974) (rights that protect the factfinding process 
should be waived, but rights that ensure voluntariness of the plea and rights that go to the 
authority of the court to proceed should not be waived).

1218. Menna v. New York, 423 U.S. 61, 62-63 (1975).
1219. 539 F.2d 1233 (9th Cir.), cert, denied, 429 U.S. 960 (1976).
1220. Id. at 1237. The defendant had moved for dismissal before trial alleging that pretrial 

delays had deprived him of his right to a speedy trial. After denial of this motion the defendant 
entered a guilty plea. Id. at 1235.
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Journigan v. Duffy,1221 however, the Ninth Circuit ruled that entering a 
plea of guilty does not waive the defendant’s right to attack the 
constitutionality of the statute under which he is convicted because the 
state has no power to prosecute if the statute is unconstitutional.1222

1221. 552 F.2d 283 (9th Cir. 1977).
1222. Id. at 289 (defendant convicted for violation of California’s Business and Professions 

Code sought habeas and other relief on the ground that the Code was unconstitutional). But see 
United States v. Gotches, 547 F.2d 80, 82 (8th Cir. 1977) (per curiam) (dictum) (double 
jeopardy characterized as nonjurisdictional claim waived by guilty plea; conviction affirmed on 
alternate ground that double jeopardy claim without merit).

1223. Boykin v. Alabama, 395 U.S. 238, 243 (1969); see Fed. R. Crim. P. 11(d) (judge must 
personally address defendant to determine if plea is voluntary). The requirements of the 
Constitution apply only to formal guilty pleas or their functional equivalents. See United States 
v. Nixon, 545 F.2d 1190, 1191 (9th Cir. 1976) (stipulation of government witness’ testimony not 
functional equivalent of guilty plea), cert, denied, 429 U.S. 1110 (1977); Corley v. Cardwell, 544 
F.2d 349, 351 (9th Cir. 1976) (per curiam) (counsel’s admission of fact of killing not functional 
equivalent of guilty plea because other material questions left open for consideration by jury; no 
inquiry into voluntariness required), cert, denied, 429 U.S. 1048 (1977); United States v. Brown, 
428 F.2d 1100, 1103-04 (D.C. Cir. 1970) (admission of all material elements of charge except 
sanity held to be functional equivalent of guilty plea; inquiry into voluntariness of admissions 
required). This term the Ninth Circuit refused to hold that admission of a probation violation at 
a probation revocation hearing is the equivalent of a guilty plea under Rule 11. The circuit 
reasoned that because a probation revocation hearing is not a stage in the criminal prosecution, 
the defendant incurs no additional sentence or punishment resulting from his admission, and the 
admission is not conclusive of whether defendant’s parole will be revoked. United States v. Hill, 
548 F.2d 1380,1381 (9th Cir. 1977); see United States v. Segal, 549 F.2d 1293,1298,1300 (9th 
Cir.) (procedures required under Rule 11 and the Constitution, although appropriate in a formal 
adversary proceeding, are inappropriate at less formal probation revocation hearing), cert, 
denied, 91 S. Ct. 2187 (1977).

1224. 397 U.S. 742 (1970).
1225. Id. at 755 (guilty plea voluntary despite defendant’s claim that it had been coerced by 

fear of death penalty); see Jackson v. Estelle, 548 F.2d 617, 619 (5th Cir. 1977) (plea motivated 
by fear of death penalty not coerced); Micklus v. United States, 537 F.2d 381, 382 (9th Cir. 
1976) (plea motivated by possible 45-year sentence not coerced).

1226. 548 F.2d 617 (5th Cir. 1977).
1227. Id. at 619.

Entering the Plea. Because a guilty plea constitutes a waiver
of constitutional rights, it must be voluntary, knowing, and 
intelligent.1223 Circuit courts this term have continued to rely on Brady 
v. United States1224 in holding that a plea motivated by fear of a high 
penalty nonetheless is voluntary. 1225 In Jackson v. Estelle,1226 for 
example, the Fifth Circuit found the defendant’s guilty plea to be 
voluntary despite his claim that it was motivated by fear of the death 
penalty.1227

Courts are reluctant to find a plea involuntary because of ineffective 
assistance of counsel unless counsel has given clearly erroneous 
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advice on a specific question of law;1228 thus, allegedly poor tactical 
advice is rarely a ground for invalidating a plea.1229 The standard for 
measuring effectiveness of counsel is whether counsel’s advice was 
“within the range of competence demanded of attorneys in criminal 
cases.”1230 Courts have utilized the Brady trilogy1231 to hold that a 
constitutional defect or lack of knowledge regarding a nonjurisdic- 
tional defense does not undermine the voluntariness of a plea unless 
defense counsel’s errors are so egregious that they amount to 

1228. See Healey v. Cannon, 553 F.2d 1052, 1055-56 (7th Cir. 1977) (counsel erroneously 
advised defendant that evidentiary rulings would be preserved for appeal; plea invalidated due 
to ineffective assistance of counsel), cert, denied, 46 U.S.L.W. 3196 (U.S. Oct. 4, 1977); Sand v. 
Estelle, 551 F.2d 49, 50-52 (5th Cir. 1977) (counsel advised defendant that he was subject to 
enhanced penalty under habitual criminal statute without investigating prior convictions; 
remanded with instructions to grant habeas petition if counsel’s advice erroneous); United 
States v. Corbitt, 541 F.2d 146, 149-50 (3d Cir. 1976) (counsel erroneously advised defendant 
that issues arising before plea could be preserved for appeal; remanded for determination of 
ineffective assistance of counsel); cf. Jackson v. Estelle, 548 F.2d 617, 619 (5th Cir. 1977) 
(counsel’s erroneous assessment that Texas death penalty statute constitutional not a denial of 
fundamental fairness in Rule 11 hearing). But see Cavett v. United States, 545 F.2d 486, 487-88 
(5th Cir. 1977) (counsel’s advice to plead guilty to avoid enhanced penalty under multiple 
offender act reasonably competent even though previous convictions possibly susceptible to 
collateral attack).

1229. See Benson v. United States, 552 F.2d 223, 225 (8th Cir. 1977) (per curiam) (plea valid 
even though attorney’s recommendation based solely upon perusal of Government’s file); 
Jackson v. Estelle, 548 F.2d 617, 619 (5th Cir. 1977) (wife’s statement to police contradicted 
defendant’s alibi defense; counsel’s advice that wife should not testify competent); Ray v. Rose, 
535 F.2d 966, 973-74 (6th Cir.) (per curiam) (although Government’s case not perfect, 
attorney’s advice to plead guilty competent), cert, denied, 429 U.S. 1026 (1976).

1230. McMann v. Richardson, 397 U.S. 759, 771 (1970); see Saunders v. Eyman,___ F.2d
___ ,____ , No. 75-3485, at 727-29 (9th Cir. Apr. 18, 1977) (defendant has heavy burden of 
showing that counsel’s ineffectiveness resulted in invalid plea).

1231. Brady v. United States, 397 U.S. 742, 757 (1970) (some uncertainty and risk is 
inherent in decision not to continue the trial process); McMann v. Richardson, 397 U.S. 759, 774 
(1970) (same); Parker v. North Carolina, 397 U.S. 790, 797 (1970) (same). Unless the advice 
tendered by counsel falls below the minimum standards for competence demanded of attorneys 
in criminal cases, the plea is not subject to collateral attack. Tollett v. Henderson, 411 U.S. 258, 
266-67 (1973). This extreme emphasis on the role of counsel has been criticized as unrealistic 
and inconsistent with the traditional requirement that the defendant’s waiver be knowing. See 
generally Alschuler, The Supreme Court, The Defense Attorney, and the Guilty Plea, 47 U. Colo. 
L. Rev. 1, 42-48 (1975).
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ineffective assistance of counsel.1232 1233 In Mason v. Balcom3233 the Fifth 
Circuit this term invalidated a guilty plea on the ground of ineffective 
assistance of counsel because counsel failed to advise his client at 
all. 1234 The defense attorney met with Mason for only a few minutes 
prior to his voluntariness hearing, neglected to explain the grand jury 
indictment, made no attempt to plea bargain, neglected to advise 
Mason of the possible maximum sentence, presented no evidence at 
sentencing even though Mason was a youthful offender with no prior 
record, neglected to explore possible defenses including duress and 
intoxication, and failed to request suppression of an allegedly coerced 
confession.1235

1232. See Healey v. Cannon, 553 F.2d 1052, 1055-58 (7th Cir. 1977) (plea involuntary when 
based on counsel’s erroneous advice that adverse evidentiary rulings would be preserved for 
appeal despite guilty plea), cert, denied, 46 U.S.LAV. 3196 (U.S. Oct. 4, 1977); Sand v. Estelle,
551 F.2d 49. 50-52 (5th Cir. 1977) (plea involuntary if counsel gave erroneous advice that 
defendant was subject to habitual offender statute without investigating prior convictions); 
Jackson v. Estelle, 548 F.2d 617, 619 (5th Cir. 1977) (counsel’s advice to plead guilty 
reasonably competent because wife’s statement to police contradicted possible alibi defense); 
Cavett v. United States, 545 F.2d 486, 487-88 (Sth Cir. 1977) (counsel’s advice to plead guilty to 
avoid penalty under multiple offender act reasonably competent even though previous offenses 
possibly susceptible to collateral attack); Akridge v. Hopper, 545 F.2d 457, 458-59 (5th Cir.) 
(defendant indicted for incest in rape of daughter; counsel’s advice to plead guilty to lesser 
charge competent because state’s case was strong and alternative charge of rape carried death 
penalty), cert, denied, 97 S. Ct. 2657 (1977); Edwards v. Estelle, 541 F.2d 1162, 1163-64 (5th 
Cir. 1976) (per curiam) (defendant indicted for murder of wife; counsel’s advice to plead guilty 
after inspection of state’s evidence competent), cert denied, 97 S. Ct. 1662 (1977); United 
States v. Corbitt, 541 F.2d 146, 149-50 (3d Cir. 1976) (remand for determination of ineffective 
assistance of counsel because counsel erroneously believed denial of suppression motions could 
be preserved for appeal during Rule 11 hearing); Johnson v. United States, 539 F.2d 1241, 
1242-43 (9th Cir. 1976) (defendant indicted for conspiracy to import marijuana; counsel’s 
failure to inform defendant that admissibility of evidence could be challenged insufficient 
ground to set aside guilty plea), cert, denied, 97 S. Ct. 2182 (1977); cf. Martinez v. Rodríguez,
552 F.2d 390, 391-92 (1st Cir. 1977) (because defendant did not show ineffectiveness of 
counsel, court not required to review allegations of violation of due process).

1233. 531 F.2d 717 (5th Cir. 1976).
1234. Id. at 723-24.
1235. Id. at 724.
1236. Fed. R. Crim P. 11(d); see Sierra v. Canal Zone. 546 F.2d 77, 80 (5th Cir. 1977) (failure 

by court to personally address defendant and determine that he understands nature of charges 
required reversal).

1237. 395 U.S. 238 (1969).
1238. Id. at 243.
1239. United States v. O’Donnell, 539 F.2d 1233, 1235 (9th Cir.), cert denied, 429 U.S. 

960 (1976); see Davis v. Wainwright, 547 F.2d 261, 264-65 (5th Cir. 1977) (state court’s failure 

Rule 11 (d) of the Federal Rules of Criminal Procedure requires the 
court to determine the voluntariness of a guilty plea by addressing the 
defendant in open court. 1236 In Boykin v. Alabama323'1 the Supreme 
Court held that a specific inquiry into voluntariness is required by the 
Constitution and consequently that the same inquiry must be held in 
state proceedings.1238 Although no specific ritual is required,1239 a plea 
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entered without an adequate voluntariness hearing is vacated 
automatically and the defendant receives another opportunity to 
plead.1240

to advise defendant specifically of each right waived by guilty plea not reversible error because 
record showed that court made specific inquiry into voluntariness and intelligence of waiver).

1240. McCarthy v. United States, 394 U.S. 459, 463-64 (1969) (plea vacated because of 
noncompliance with Rule 11). McCarthy was limited to prospective effect in Halliday v. 
United States, 394 U.S. 831, 833 (1969) (per curiam). Pleas entered prior to McCarthy are 
vacated only if all facts and circumstances indicate an involuntary plea. Cheely v. United States, 
535 F.2d 934, 935 (5th Cir. 1976) (per curiam) (plea entered pre-A/c('art/i.v and evidence 
indicated plea was in fact voluntary; no automatic reversal for lack of voluntariness hearing but 
remanded to determine effect on voluntariness).

1241. Fed. R. Crim. P. 11(c); see Sierra v. Canal Zone, 546 F.2d 77, 80-81 (5th Cir. 1977) 
(plea vacated because court failed to inform defendant that intent is an element of second degree 
murder and of possession of marijuana with intent to distribute).

1242. Fed. R. Crim. P. 11(c)(1); see Burns v. United States, 552 F.2d 828, 832 (8th Cir. 1977) 
(plea valid because defendant informed of possible maximum penalty prior to entry of plea). The 
Ninth Circuit has held that a defendant need not be accurately informed of the consequences of 
not pleading guilty. Micklus v. United States, 537 F.2d 381, 382 (9th Cir. 1976) (defendant 
erroneously informed regarding maximum sentence if convicted without dismissing one count of 
indictment; case remanded for evidentiary hearing regarding alleged plea bargain promise).

1243. Fed. R. Crim. P. 11(c)(4), (5). Rule 11(c) was substantially amended in 1975 to include 
an enumeration of the rights and consequences waived by a guilty plea, and to require that the 
court make specific inquiry into the defendant’s knowledge of these. Federal Rules of Criminal 
Procedure Amendments Act of 1975, Pub. L. No. 94-64, §3, 89 Stat. 370. The 1966 version of 
Rule 11 required only that the court determine if the plea was made with “understanding of the 
nature of the charge and the consequences of the plea.” Fed. R. Crim P. 11(c) (amended 1966). 
Prior to Boykin v. Alabama, 395 U.S. 238 (1969), this requirement could be satisfied even 
though the judge conducted no specific inquiry if the facts and circumstances of the case 
indicated that the plea was entered intelligently and voluntarily. See Stead v. Link, 540 F.2d 
923, 926 (8th Cir. 1976) (standard to be used on remand to determine validity of pre-Boykin 
plea is totality of circumstances). In Boykin the Supreme Court held that the due process 
clause required that a judge make specific inquiry into and develop a record sufficient 
to show the intelligence and voluntariness of the plea. 395 U.S. at 242-44. Even after Boykin, 
however, federal courts were not required to advise the defendant of the specific constitu
tional rights waived by a plea until the adoption of the 1975 amendments to Rule 11. See 
Goodwin v. United States, 544 F.2d 826,827 (5th Cir. 1977) (per curiam) (failure to follow 1975 
amendment procedure at plea hearing prior to enactment not necessary because court made 
adequate inquiry into voluntariness of the plea); Summers v. United States, 538 F.2d 1208, 
1209-10, 1209 n.2 (5th Cir. 1976) (per curiam) (same); Kloner v. United States, 535 F.2d 730, 
733-34 (2d Cir.) (same), cert, denied, 429 U.S. 942 (1976).

1244. United States v. Lambros, 544 F.2d 962, 966 (8th Cir. 1976) (court need not inform 
defendant that prior conviction will be considered in determining length of sentence), cert, 
denied, 97 S. Ct. 1550 (1977); see Ruip v. United States, 555 F.2d 1331, 1336 (6th Cir. 1977) 

Rule 11(c) of the Federal Rules of Criminal Procedure requires 
federal judges to inform the defendant of the nature of charges against 
him,1241 the minimum and maximum penalties provided by law, 1242 and 
other specified consequences of the plea.1243 Courts, however, are not 
required to inform the defendant of all possible consequences of the 
plea, no matter how remote.1244 The majority of the circuits have held 
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that informing the defendant of the maximum possible sentence 
includes informing him that he is subject to a mandatory special 
parole term. 1245 The circuits are in conflict, however, on whether Rule 
11(c)(1) requires the court to advise the defendant that federal judges 
have no power to order a federal sentence to run concurrently with a 
state sentence.1246 The Fifth, Seventh, and Tenth Circuits have ruled 
that this disclosure is not required, and the Eighth Circuit has 
expressed serious doubts regarding the necessity of disclosure. 1247 In 
contrast, the Ninth Circuit has ruled that courts must disclose their 
lack of power in this respect.1248

(defendant presumably aware at time of guilty plea that parole matters are within discretion of 
parole board; court not required to inform defendant that amendments to parole guidelines will 
not affect board’s discretion).

1245. United States v. Watson, 548 F.2d 1058, 1061 (D.C. Cir. 1977) (mandatory special 
parole term held to be a consequence of plea in at least five circuits); see Circuits Note: 1975- 
1976 Term at 390 & n.1231, 391 & nn.1232-36 (some circuits apply per se rule of reversal in 
cases in which defendant was not informed of special parole term).

1246. Greathouse v. United States, 548 F.2d 225, 227 (8th Cir. 1977) (noting conflict among 
circuits).

1247. Id. at 227-28; see Faulisi v. Daggett, 527 F.2d 305, 309 (7th Cir. 1975); Wall v. United 
States, 500 F.2d 38, 39 (10th Cir.), cert, denied, 419 U.S. 1025 (1974); Tindall v. United States, 
469 F.2d 92, 92 (5th Cir. 1972).

1248. Bunker v. Wise, 550 F.2d 1155, 1158 (9th Cir. 1977); United States v. Myers, 451 F.2d 
402, 404-05 (9th Cir. 1972).

1249. Fed. R. Crim. P. 11(f); see United States v. Michaelson, 552 F.2d 472, 475-76 (2d Cir. 
1977) (defendant claimed no factual basis because crime committed under duress; sufficient 
factual basis derived from trial court’s examination of defendant’s acts and state of knowledge); 
Benson v. United States, 552 F.2d 223, 225-26 (8th Cir. 1977) (per curiam) (sufficient factual 
basis found after prosecutor read indictment and court asked well-educated defendant if he 
committed each element charged; defendant’s detailed confession was available to judge); 
United States v. Bradin, 535 F.2d 1039, 1040-41 (8th Cir. 1976) (sufficient factual basis found 
because defendant admitted guilt, counsel stated that defendant’s participation in crime was not 
at issue, and presentence report provided further support); Kloner v. United States, 535 F.2d 
730, 734 (2d Cir.) (sufficient factual basis found because defendant acknowledged guilt after 
recitation of charge and defendant and counsel stated that detailed confession had been made), 
cert, denied, 429 U.S. 942 (1976). Before enactment of the 1966 amendments there was no 
factual basis requirement in Rule 11; therefore courts reviewing pre-1966 guilty pleas need not 
determine that a factual basis existed. See Christopher v. United States, 541 F.2d 507, 507 (5th 
Cir. 1976) (per curiam) (no factual basis requirement for 1962 guilty plea).

1250. McCarthy v. United States, 394 U.S. 459, 467 (1969); United States v. Johnson, 546

Under Rule 11(f) of the Federal Rules of Criminal Procedure the 
court must be satisfied that there is a factual basis for a guilty plea 
before judgment can be entered on the plea. 1249 The purpose of the 
factual basis requirement is to prevent the defendant from pleading 
guilty because he is unaware that his conduct did not constitute the 
crime to which he is pleading.1250 Applying this rationale, the Fifth 
Circuit vacated a plea of guilty to misprision of a felony because the 
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evidence did not show that the defendant had taken affirmative steps 
to conceal his knowledge, an essential element of the crime.1251 
Similarly, in a case involving interstate transport of forged securities 
the Eighth Circuit raised the issue of factual basis sua sponte and 
reversed because there was no indication at the defendant’s Rule 11 
hearing that the necessary element of carrying the forgeries across 
state lines had been met.1252

1251. United States v. Johnson, 546 F.2d 1225, 1227 (5th Cir. 1977).
1252. United States v. Hilyer, 543 F.2d 41, 43 (8th Cir. 1976).
1253. 426 U.S. 637,647 (1976) (plea invalid if entered without knowledge that intent to cause 

death is essential element of first degree murder); cf. Sierrav. Canal Zone, 546 F.2d 77,80-81 (5th 
Cir. 1977) (failure to inform defendant of essential elements of crime charged invalidates plea 
under Rule 11).

1254. 426 U.S. at 647.
1255. Id. at 645-46. The Court rejected the argument that its holding would invite collateral 

attack on any guilty plea in which the record did not affirmatively show that the defendant had 
been informed of the elements of the offense charged. Id. at 646-47. The Court noted that even 
without express representations to the defendant in open court, it could be assumed that a 
reasonably competent attorney would have sufficiently informed the defendant of the nature of 
the charge. In the instant case, however, the trial judge had determined as a matter of fact that the 
defendant had not been so informed. Id. at 647.

1256. 400 U.S. 25, 37-38 (1970) (guilty plea knowing and intelligent despite defendant’s 
protestations of innocence because the evidence against him was overwhelming and because the 
trial court ascertained that defendant believed plea was best possible alternative).

1257. United States v. Neel, 547 F.2d 95, 96 (9th Cir. 1976) (per curiam).

Under the due process clause, defendants who plead guilty in state 
courts also must be notified of all essential elements of the crime 
charged; there is no per se rule that the judge must inform the 
defendant personally in open court, however. Thus, in Henderson v. 
Morgan1253 the Supreme Court invalidated the guilty plea of a 
defendant who was unaware that intent was an essential element of the 
crime to which he pleaded guilty in state court. 1254 The Court found no 
indication that the defendant had been informed by either the court or 
his attorney of the intent element and held that it could not conclude 
that the guilty plea had been entered intelligently and voluntarily.1255

The Court need not reject a guilty plea merely because the 
defendant subsequently protests his innocence if the evidence was 
sufficient to allow conviction at trial and if the plea was made with full 
knowledge of the alternatives. Relying on the Supreme Court’s 
decision in North Carolina v. Alford,1256 the Ninth Circuit this term 
held that a plea of guilty to income tax evasion did not fail for lack of 
factual basis even though the defendant denied at his Rule 11 hearing 
that his actions had been intentional.1257 The plea was upheld because 
the evidence on the record would have supported a verdict of guilty 
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and because the defendant believed that the plea was in his own best 
interest.1258

1258. Id.
1259. 97 S. Ct. 1621 (1977).
1260. See Mayes v. Pickett, 537 F.2d 1080, 1083-85 (9th Cir. 1976) (defendant’s contention 

that threats and coercion induced plea require hearing because allegations concerned matters 
outside the record).

1261. See, e.g., Thomas v. Estelle, 550 F.2d 1014,1016 (5th Cir. 1977) (per curiam) (allegation 
that defendant did not realize prosecutor’s sentence recommendation was not binding on judge 
not enough to open inquiry into validity of plea given court record and sworn affidavits to the 
contrary by both attorneys); United States v. Williams, 536 F.2d 247, 250 (8th Cir. 1976) 
(unsupported allegation of improper conduct by defense attorney that merely contradicted 
defendant’s answers at Rule 11 hearing insufficient to open inquiry into validity of guilty plea); 
Matthews v. United States, 533 F.2d 900, 902-03 (5th Cir. 1976) (allegations that judge 
threatened to give long sentence unless defendant pleaded guilty insufficient to open inquiry into 
validity of plea when supported only by defendant’s affidavit; hearing required because of 
attorneys’ conflicting affidavits). See generally Circuits Note: 1975-1976 Term at 391-92,392 nn. 
1241-48.

1262. 97 S. Ct. at 1629-30.
1263. Id. at 1631-32, 1632 n.19.
1264. Id. at 1626 (defendant sentenced to serve 17 to 21 years alleged that his plea was induced 

by the prosecution’s promise of 10-vear sentence).
1265. Id. at 1625.

This Term in Blackledge v. Allison1259 the Supreme Court addressed 
the issue of when a defendant may contradict through postconviction 
collateral attack statements made in response to questions at a 
voluntariness hearing. Prior to Blackledge the Ninth Circuit had 
allowed the defendant to contradict his statements if he could allege 
facts or circumstances outside the record.1260 Other circuits had 
required detailed allegations supported by evidence raising a question 
of fact.1261 Although the Court in Blackledge refused to adopt a per se 
rule that defendants cannot contradict statements made at the time 
their pleas are accepted,1262 it expressed strong approval of the 
detailed questioning required by Rule 11 and suggested that if such 
questioning occurs, a defendant’s collateral attack on the plea will 
be successful only under extraordinary circumstances.1263

In Blackledge the Court overturned the state conviction of a 
defendant who claimed that his guilty plea had been induced by a 
sentencing promise that subsequently was broken.1264 At his 
voluntariness hearing the defendant had denied that any promises 
had been made.1265 The Court refused to hold the defendant to his 
prior statements because the transcript of the voluntariness hearing 
consisted solely of the defendant’s yes and no answers to form 
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questions.1266 Emphasizing that conclusory allegations and unbe
lievable contentions are subject to summary dismissal,1267 the Court 
ruled that because the defendant had more specific factual allegations 
and because the record at the voluntariness hearing was so incomplete, 
the defendant was entitled to a full opportunity to present evidence in 
support of his claim.1268 The Court noted, however, that the state court 
recently had adopted procedures similar to those required under Rule 
11 and suggested that a properly handled hearing would almost always 
be dispositive regarding the presence or absence of a plea agreement 
and the voluntariness of the plea.1269 1270 Even though the Court’s approach 
in Blackledge temporarily may clear the way for collateral attacks on 
guilty pleas, the decision ultimately will reduce the availability of 
collateral attack as states modify their procedures in response to the 
decision.

1266. Id. at 1630-31. Although the defendant had been asked whether a plea agreement 
existed, he alleged that he had been instructed by his attorney to deny existence of the agreement 
so that the judge would accept the plea. Id. at 1626-27. Although it noted that the hearing had 
taken place shortly after the decision in Santobello v. United States, 404 U.S. 257 (1971), which 
held that plea bargaining was proper, the Court determined that the record was insufficient to 
show whether the defendant had been informed of the legitimacy of the procedure. Id. at 1631.

1267. Id. at 1629.
1268. Id. at 1630.
1269. Id. at 1632 & n.19; id. at 1634-35 (Powell, J., concurring).
1270. 394 U.S. 459 (1969).
1271. Id. at 463-64.
1272. See United States v. Joumet, 544 F.2d 633,635 (2d Cir. 1976) (although prior version of 

Rule 11 did not require explicit enumeration of rights waived, 1975 version does); Kloner v. 
United States, 535 F.2d 730, 733-34 (2d Cir.) (pre-1975 amendment plea is valid even if no 
specific inquiry is made), cert, denied, 429 U.S. 942 (1976).

1273. Fed.R. Crim.P. 11 & note (Advisory Committee Notes), reprinted in 62 F.R.D. 271,277- 
86 (1974).

1274. United States v. Joumet, 544 F.2d 633,636 (2d Cir. 1976) (guilty plea for distribution of 
narcotics vacated because court failed to inform defendant of each and every matter enumerated 
under Rule 11(c)); United States v. Boone, 543 F.2d 1090, 1092 (4th Cir. 1976) (guilty plea for 
possession of unregistered weapon vacated even though knowing and voluntary because court

In McCarthy v. United States1210 the Supreme Court held that any 
failure to follow the requirements of Rule 11 justifies automatic 
reversal and withdrawal of the plea.1271 Prior to adoption of the 1975 
amendments to the rule, this requirement could be satisfied by a 
record demonstrating that the court had made sufficient general 
inquiry into the voluntariness of the plea.1272 The new amendments 
make explicit the nature of the information that must be obtained 
from or explained to the defendant. 1273 Three circuits this term 
interpreted the McCarthy rule to require strict compliance with the 
1975 amendments to Rule 11(c) and automatic reversal on direct 
appeal for violations.1274 In vacating a plea that had been accepted 
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after the district court asked some but not all of the questions 
required by the rule, the Second Circuit pointed out that Congress 
had mandated strict compliance when it passed the amendments in 
order to remove the necessity for case-by-case review of voluntariness 
by appellate courts.1275

Considerable uncertainty has arisen regarding the application of 
the per se rule in collateral challenges to guilty pleas. Prior to this 
term five circuits had applied the per se rule to sentences appealed 
under the federal habeas corpus statute.1276 In McRae v. United 
States,1211 however, the Eighth Circuit abandoned this approach and 
refused to allow a habeas challenge to a guilty plea because the 
defendant could not show actual prejudice resulting from the trial 
court’s failure to inform him of all consequences of the plea. 1278 The 
McRae approach follows the earlier reasoning of the Seventh 
Circuit1279 and also has been adopted by the Tenth Circuit.1280 In
-------------------------------------------------------------------------------------------------- ,------------------ — 
failed to follow all requirements of Rule 11(c)); United States v. Narisi, 538F.2d 1213,1214 (5th 
Cir. 1976) (per curiam) (guilty plea vacated because court failed to inform defendant of all 
constitutional rights waived).

1275. United States v. Joumet, 544 F.2d 633, 635 (2d Cir. 1976); see McCarthy v. United 
States, 394 U.S. 459, 465 (1969) (Rule 11 designed to produce a complete record and eliminate 
frivolous claims). Despite the rigid rule laid down in Joumet, the Second Circuit later refused to 
permit the withdrawal of a plea even though the defendant was not informed of several points 
required by the rule. United States v. Michaelson, 552 F.2d 472, 477 (2d Cir. 1977) (pre-Joumet 
plea; defendant knew of rights from other sources).

1276. United States v. Yazbeck, 524 F.2d 641, 643 (1st Cir. 1975) (per curiam); Ferguson v. 
United States, 513 F.2d 1011, 1012 (2d Cir. 1975); United States v. Wolak, 510 F.2d 164,166 
(6th Cir. 1975) (per curiam); Roberts v. United States, 491 F.2d 1236, 1238 (3d Cir. 1975) (per 
curiam); United States v. Richardson, 483 F.2d 516, 520 (8th Cir. 1973).

1277. 540 F.2d 943 (8th Cir. 1976), cert, denied, 429 U.S. 1045 (1977).
1278. Id. at 945-46. The court relied on the Supreme Court’s decision in Davis v. United 

States, 417 U.S. 333 (1972). In Davis the Court stated in dictum that if all that is shown is a 
technical violation of a rule of criminal procedure, the appropriate inquiry in a section 2255 habeas 
proceeding is whether the error is a “fundamental defect which inherently results in a complete 
miscarriage of justice” or “exceptional circumstances make the need for habeas relief apparent.” 
Id. at 346. In McRae the defendant was not advised of the special parole term that he would be 
required to serve after release from prison. He claimed that this failure to apprise him of all 
consequences of his plea was a violation of Rule 11 requiring vacation of the plea. 540 F.2d at 944- 
45. The court conceded that a Rule 11 violation had occurred, but determined upon examination 
of the record that the violation did not amount to a fundamental defect under the Davis standard. 
Id. at 945-46. See Schriever v. United States, 553 F.2d 1152, 1154 (8th Cir. 1977) (per curiam) 
(failure to advise defendant of maximum penalty; no reversal because no fundamental defect 
under Davis standard); United States v. Ortiz, 545 F.2d 1122, 1123 (8th Cir. 1976) (per curiam) 
(failure to inform defendant of special parole term; same).

1279. See Bachner v. United States, 517 F.2d 589,597 (7th Cir. 1975) (despite failure toadvise 
defendant of special parole term, no prejudice under Davis standard because total sentence 
imposed less than maximum); Gates v. United States, 515 F.2d 73, 80-81 (7th Cir. 1975) (failure 
to inform defendant at time of plea of ineligibility for parole and misinforming defendant at time of 
sentencing that he would be eligible for parole are fundamental defects under Davis standard 
requiring opportunity to enter new plea).

1280. United States v. Hamilton, 553 F.2d 63, 66 (10th Cir. 1977) (failure to advise defendant 
of special parole term; no prejudice under Davis standard because total sentence imposed less 
than maximum), cert, denied. 46 U.S.L.W. 3194 (U.S. Oct. 4, 1977).
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United States v. Watson12*1 the District of Columbia Circuit discussed 
this developing conflict and suggested a third alternative. Noting that 
the scope of relief available under the habeas corpus statute is largely 
undefined, the Court suggested that requests for collateral relief 
through withdrawal of a guilty plea be treated as motions for 
withdrawal of the plea under Rule 32(d) of the Federal Rules of 
Criminal Procedure, which contains standards governing a withdrawal 
request.1281 1282

1281. 548 F.2d 1058 (D.C. Cir. 1977).
1282. Id. at 1063-64. See notes 1312-21 infra and accompanying text.
1283. See note 1245 supra and accompanying text.
1284. Compare Bunker v. Wise, 550 F.2d 1155, 1158-59 (9th Cir. 1977) (per se McCarthy 

reversal because court neglected to inform defendant of special parole term) and Ferguson v. 
United States, 513 F.2d 1011, 1012-13 (2d Cir. 1975) (same) and Roberts v. United States, 491 
F.2d 1236, 1237-38 (3d Cir. 1975) (per curiam) (same) with United States v. Hamilton, 553 F.2d 
63,66 (10th Cir. 1977) (no relief required for court’s failure to inform defendant of special parole 
term because defendant was not prejudiced), cert, denied, 46 U.S.L.W. 3194 (U.S. Oct. 4, 1977) 
and United States v. Ortiz, 545 F.2d 1122, 1123 (8th Cir. 1976) (per curiam) (defendant’s 
combined prison sentence and special parole term were within maximum possible prison sentence 
stated by judge; plea valid because failure of judge to inform defendant of special parole term not 
prejudicial) and United States v. Rodriguez, 545 F.2d 75, 76 (8th Cir. 1976) (per curiam) 
(defendant’s sentence, including a 2-year special parole term, was less than maximum of which he 
had been informed; plea valid because failure to inform defendant of mandatory special parole 
term not prejudicial) and Johnson v. United States, 542 F. 2d 941,942 (5th Cir. 1976) (per curiam) 
(defendant had knowledge of special parole term; plea valid even though judge failed to inform 
defendant of special parole term because misinformation did not induce plea), cert, denied, 91 S. 
Ct. 1559 (1977) and McRae v. United States, 540 F.2d 943, 946 (8th Cir. 1976) (same), cert, 
denied, 429 U.S. 1045 (1977) and Hill v. United States, No. 75-2228, at 4 (4th Cir. June 2, 1976) 
(unpublished per curiam opinion) (failure to inform defendant of special parole term violates Rule 
11 but reversal not required if combined special parole term and sentence less than maximum of 
which defendant advised because defendant not misled) and Bachner v. United States, 517 F.2d 
589, 597 (7th Cir. 1975) (plea valid because failure to inform defendant of mandatory special 
parole term not prejudicial).

1285. See, e.g., United States v. Hamilton, 553 F.2d 63, 65 (10th Cir. 1977) (habeas relief not 
granted for technical violation of criminal procedure rule unless defect is so fundamental that 
complete miscarriage of justice results or exceptional circumstances mandate habeas relief), cert, 
denied, 46 U.S.L.W. 3194 (U.S. Oct. 4, 1977); United States v. McRae, 540 F.2d 943, 945, 947 
(8th Cir. 1976) (same), cert, denied, 429 U.S. 1045 (1977); Bachner v. United States, 517 F.2d 
589,595 (7th Cir. 1975) (same). These circuits did not indicate whether they would apply the per 
se rule on direct appeal.

Confusion also exists with respect to whether a defendant must be 
informed of the possibility that he will be subject to a mandatory 
special parole term if he pleads guilty. The majority of circuits have 
held that a defendant must be informed that he is subject to such a 
term. 1283 The circuit courts are divided, however, on the question 
whether failure to reveal a special parole term is subject to the per se 
rule and reversible despite lack of prejudice to the defendant.1284 Of 
the circuits requiring a showing of prejudice, some have required this 
demonstration only if the question is raised in a section 2255 
proceeding.1285 Others have required a showing of prejudice regard
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less of whether the attack is direct or collateral, reasoning that unless 
the defendant has been prejudiced there is no need for reversal 
because the defendant has not been misled by the omission.1286 The 
circuits that do not require a showing of prejudice have applied the 
McCarthy per se rule without discussing the nature of the appeal.1287

1286. See Johnson v. United States, 542 F.2d 941, 942 (5th Cir. 1976) (percuriam) (plea valid 
even though judge failed to advise defendant of special parole term because attorney advised 
defendant and actual parole term received less than maximum indicated; no discussion of nature 
of appeal), cert, denied, 97 S. Ct. 1559 (1977); Hill v. United States, No. 75-2228, at 4 (4th Cir. 
June 2,1976) (unpublished per curiam opinion) (failure to inform defendant of special parole term 
violates Rule 11 but reversal not required because defendant not misled if sentence and special 
parole term combined are less than the maximum of which defendant advised; no discussion of 
nature of appeal); Bell v. United States, 521 F.2d 713,715 (4th Cir. 1975) (same), cert, denied, 424 
U.S. 918 (1976).

1287. Bunker v. Wise, 550 F.2d 1155, 1158 (9th Cir. 1977) (habeas); United States v. Harris, 
534 F.2d 141,142 (9th Cir. 1976) (direct appeal); Ferguson v. United States, 513 F.2d 1011,1012 
(2d Cir. 1975) (habeas); Roberts v. United States, 491 F.2d 1236, 1237-38 (3d Cir. 1975) (per 
curiam) (direct appeal).

1288. Weatherford v. Bursey, 429 U.S. 545, 561 (1977).
1289. Santobello v. New York, 404 U.S. 257, 260-61 (1971) (use of plea bargaining wide

spread; practice should be encouraged if properly administered to ensure fairness).
1290. See United States v. Scharf, 551 F.2d 1124, 1129 (8th Cir. 1977) (trial court’s failure to 

comply substantially with Rule 11(d) and (e) required reversal), cert, denied, 46 U.S.L.W. 3192 
(U.S. Oct. 4,1977); United States v. Werker, 535 F.2d 198,201 (2d Cir.) (Rule 11(e)(1) precludes 
trial judge from actively participating in negotiations; mandamus used to prevent judge from 
communicating intended sentence to defendant prior to entry of plea), cert, denied, 429 U.S. 926 
(1976); Fed. R. Crim. P. 11(d), (e) & note (Advisory Committee Notes), reprinted in 62 F.R.D. 271, 
280-86 (1974) (discussing plea negotiation process). The defendant may proceed without counsel 
during the plea negotiation process. Fed. R. Crim P. 11(e)(1); see Trahan v. Estelle, 544 F.2d 
1305, 1309 (5th Cir. 1977) (absence of counsel during plea negotiations does not necessarily 
render plea involuntary; remanded for determination of voluntariness and effective assistance of 
counsel). Discussions held without counsel, however, increase the likelihood that a plea will be 
held invalid. See Fed. R. Crim. P. 11 (d)(1) & note (Advisory Committee Notes), reprinted in 62 
F.R.D. 271, 283-84 (1974) (court should reject agreement reached by unrepresented defendant 
unless court is satisfied that agreement adequately protects rights of defendant and interests of 
justice).

1291. Fed. R. Crim. P. 11(e)(1). Any statements made during the plea negotiations are 
inadmissible in any later civil or criminal proceeding. Id. 11(e)(6); see United States v. 
Herman, 544 F.2d 791, 798 (5th Cir. 1977) (incriminating statements and offer to plead guilty 
made during conversation with postal inspectors held inadmissible because made during plea 
negotiations even though postal inspectors had no authority to plea bargain).

Plea Bargain Agreements. Although there is no constitutional
right to plea bargain, 1288 the Supreme Court has approved plea 
bargaining as an essential element of the criminal justice system.1289 
The 1975 amendments to Rule 11 reflect this fact and contain 
provisions regulating the plea bargain process once it has been 
initiated.1290 Under the rule, defense attorneys and prosecutors are 
empowered to discuss the entry of a guilty plea in return for a 
dismissal or reduction of some charges or for specific sentence 
recommendations.1291 The trial judge may not participate in these 
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negotiations,1292 but he may regulate the process by setting deadlines 
to facilitate the orderly scheduling of cases. 1293 A plea entered in 
return for an agreement by the prosecutor is voluntary unless brought 
about by threats or coercion. 1294 Although the prosecutor can offer a 
more lenient sentence recommendation or reduction of charges, he 
cannot threaten to add new charges or recommend a higher sentence 
in retaliation for the defendant’s refusal to enter into an agree
ment.1295 In Hayes v. Cowan, 1296 for example, the Sixth Circuit held 
that the prosecutor’s threat to seek conviction under Kentucky’s 
recidivist statute if the defendant refused to plead guilty to forgery of 
an $88.30 check was a violation of due process. 1297 The defendant 
chose to exercise his right to plead not guilty and proceeded to trial, at 
which he was convicted and sentenced to a mandatory life term under 
the habitual criminal statute. 1298 The Court held that bringing the 
recidivist charge in response to the defendant’s refusal to plead guilty 
was an impermissible retaliation against the defendant’s exercise of 
his constitutional right to trial.1299 The Fourth Circuit, however, in 
Woodring v. Haynes'300 affirmed the dismissal of a habeas challenge to 
a guilty plea even though the plea was induced by the prosecutor’s 
promise not to charge the defendant under an habitual criminal 
statute.1301

1292. Fed. R. Crim. P. 11(e)(1); see United States v. Werker, 535 F.2d 198, 201-02 (2d Cir.) 
(rule necessary because judge’s participation might coerce defendant into pleading to avoid 
retaliation at trial and might destroy judge’s ability to be objective and impartial at trial), cert, 
denied, 429 U.S. 926 (1976); Fed R. Crim.P. 11(e)(1) note (Advisory Committee Notes), reprinted 
in 62 F.R.D. 271, 283-84 (1974) (discussing reasons for judge to avoid involvement in plea 
discussions).

1293. United States v. Ellis, 547 F.2d 863, 868 (5th Cir. 1977) (determination that continued 
negotiations would unduly burden judicial resources within trial judge’s discretion).

1294. Brady v. United States, 397 U.S. 742, 755 (1970); cf. United States v. Herron, 551 F.2d 
1073, 1077 (6th Cir. 1977) (dictum) (serious impropriety forjudge to threaten defendant with 
maximum sentence if he refused to plead guilty).

1295. Brady v. United States, 397 U.S. 742, 751 n.8 (1970) (although plea entered in return for 
reduced sentence, reduced charge, or dismissed charges is permissible, plea coerced by judicial or 
prosecutorial threats impermissible).

1296. 547 F.2d 42 (6th Cir. 1976).
1297. Id. at 45.
1298. Id. at 43.
1299. Id. at 44.
1300. No. 76-1091 (4th Cir. July 13, 1976) (unpublished per curiam opinion).
1301. Id. at 3-4.
1302. Fed. R. Crim.P. 11(d),(e)(2); see United States v. Scharf, 551 F.2d 1124,1129 (8th Cir. 

1977) (reversal required because trial court failed to develop fully existence of plea bargain; 
remanded to determine precise terms of agreement and whether breach occurred), cert, denied, 46 
U.S.L.W. 3192 (U.S. Oct. 4, 1977).

Before accepting or rejecting the plea, the trial court specifically 
must inquire of the defendant and both attorneys whether an 
agreement has been made. 1302 In addition, the Supreme Court has 
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suggested that the court inform the defendant that he may disclose 
the existence of any agreement without jeopardizing it.1303 This is to 
preclude later collateral attack by petitioners who claim that their 
negative answers to the Rule 11 questions were brought about by fear 
that a truthful answer would cause the court to reject the plea. 1304 If 
the court accepts the agreement, it is bound by the terms of the 
bargain.1305 If it refuses the agreement, it must inform the defendant 
and give him an opportunity to withdraw the plea.1306 A guilty plea is 
not rendered invalid merely because the judge chooses to reject the 
prosecutor’s recommended sentence, however, so long as the de
fendant was informed of the maximum sentence under the law, was 
sentenced within the maximum, and was aware that the judge was not 
bound by the recommendation.1307

1303. Blackledge v. Allison, 97 S. Ct. 1621, 1631-32 (1977).
1304. Id. at 1632 & n.19.
1305. Fed. R. Crim.P. 11(e)(3).
1306. Id. 11(e)(4). The court also must advise the defendant that if he persists in his plea of 

guilty or nolo contendere, the sentence may be less favorable than that provided for in the 
agreement. Id.

1307. See United States v. Thompson, 541 F.2d 794, 795 (9th Cir. 1976) (per curiam) 
(defendant received sentence in excess of prosecutor’s recommendation; plea not involuntary 
because sentence within statutory maximum and defendant aware court was not bound by 
prosecutor’s recommendation); cf. Bass v. United States, 545 F.2d 1387, 1387 (4th Cir. 1976) 
(per curiam) (because defendant not told that Government’s recommended sentence binding, 
longer sentence did not invalidate plea).

1308. See Baker v. Finkbeiner, 551 F.2d 180, 183-84 (7th Cir. 1977) (defendant promised 
three years by both prosecutor and judge, but received three years plus special parole term; 
reversed with instructions to release defendant); Palermo v. Warden, 545 F.2d 286, 296 (2d Cir. 
197 6) (prosecutor’s promise that defendant would receive probation after one year imprisonment 
despite indeterminate sentence on prior conviction unfulfilled; remanded with instructions to 
release defendant after one year), cert, dismissed, 97 S. Ct. 2166 (1977); Clayton v. Estelle, 541 
F.2d 486, 488 (5th Cir. 1976) (agreement induced by prosecutor’s promises valid because terms 
of agreement substantially fulfilled), cert, denied, 97 S. Ct. 2184 (1977). A plea agreement will be 
considered fulfilled if there has been substantial compliance with its terms. See Gardner v. Griggs, 
541 F.2d851,852 (9th Cir. 1976) (crediting time served against parole violation sentence does not 
constitute breach of promise to credit time against burglary sentence). A breach of a plea 
agreement does not require automatic vacation of the plea, and it is within the court’s discretion to 
compel specific performance of the bargain. See Santobello v. New York, 404 U.S. 257,263 (1971) 
(case remanded to state court with instructions to allow either specific performance or withdrawal 
of plea); Baker v. Finkbeiner, 551 F.2dat 184 (because defendant had substantially performed his 
part of bargain, fundamental fairness requires state to fulfill its part of agreement as well).

A defendant need not show that his sentence was actually affected by the broken agreement. See 
Santobello v. New York, 404 U.S. at 262 (prosecutor’s recommendation of maximum sentence in 
violation of plea agreement made plea invalid despite judge’s assurance that he had not been 
influenced by recommendation); United States v. Crusco, 536 F.2d 21, 26 (3d Cir. 1976) 
(prosecutor’s challenge of defendant’s request for leniency violated plea bargain agreement; 
reversal necessary regardless of effect or lack of effect on actual sentence length). He must,

The prosecutor must live up to the terms of any plea agreement.1308 
A plea may be held involuntary even though no promise was actually
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made if the defendant reasonably believed a promise was made and 
broken.1309 The prosecution is not bound by its promises, however, if 
the defendant fails to fulfill his part of the bargain.1310 If plea 
negotiations are initiated but prove unsuccessful, or if the plea 
agreement is held invalid, the defendant may be subject to trial, but 
the prosecutor may not bring charges heavier than those originally 
brought as punishment for the failed agreement.1311

however, allege and prove existence of a specific promise and conduct in breach of that promise. 
See United States v. Adams, 555 F.2d 353, 358-59 (3d Cir. 1977) (guilty plea valid because 
defendant failed to prove unsupported allegation that prosecutor made unfulfilled promises), 
petition for cert, filed sub nom. United States v. Moriani, 46 U.S.L.W. 3027 (U.S. June 28, 1977) 
(No. 76-1871); United States v. Michaelson, 552 F.2d 472, 475 (2d Cir. 1977) (submission of 
presentence report including facts and opinion indicating defendant’s culpability does not 
constitute breach of Government’s promise not to recommend sentence); United States v. 
Pihakis, 545 F.2d 973,975 (5th Cir. 1977) (per curiam) (claim of implicit promise that defendant 
would not be prosecuted in any jurisdiction in exchange for plea not supported by evidence; 
subsequent prosecution not barred), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977); United 
States v. Lambros, 544 F.2d 962,965 (8th Cir. 1976) (Government did not breach promise that no 
other charges would be brought against defendant or his wife when defendant was arrested for 
crime that occurred subsequent to bargain), cert, denied, 97 S. Ct. 1550 (1977); United States v. 
Alessi, 536 F.2d 978,981 (2d Cir.) (promise by Government that defendant would not be indicted 
for any acts committed in furtherance of narcotics conspiracy; prosecution for tax evasion related 
to conspiracy not barred), cert, denied, 429 U.S. 960 (1976).

1309. See Goodwin v. United States, 544 F.2d 826, 827 (5th Cir. 1977) (per curiam) (belief in 
alleged promise of immediate parole made by defense attorney not reasonable because judge at 
Rule 11 hearing informed defendant that he would be ineligible for parole until he served one-third 
of sentence); McAleney v. United States, 539 F.2d 282, 284 (1st Cir. 1976) (prosecution’s 
prediction that defendant would be sentenced to three to five years reported to defendant as a 
promise; case remanded with instructions to vacate plea or to fulfill terms of agreement as 
represented to defendant); United States v. Crusco, 536 F.2d 21, 23 (3d Cir. 1976) (defendant 
reasonably believed that judge’s instructions about maximum sentence included both prison time 
and parole time; plea invalid when larger sentence imposed).

1310. United States v. Simmons, 537 F.2d 1260, 1261 (4th Cir. 1976) (dictum) (Government 
promised to recommend 15-year sentence if defendant cooperated; recommendation of 18 years 
did not constitute breach of agreement because defendant failed to cooperate fully). The court in 
Simmons remanded, however, noting that a judicially approved bargain may not be unilaterally 
breached by the Government without an evidentiary hearing to prove that the defendant did break 
his promises. Id. at 1261-62.

1311. See Hayes v. Cowan, 547 F.2d 42, 45 (6th Cir. 1976) (habeas relief granted when 
prosecutor obtained new indictment under habitual criminal statute because defendant refused to 
plead guilty); cf. United States v. Ruesga-Martinez, 534 F.2d 1367, 1370-71 (9th Cir. 1976) 
(prosecutor brought more severe charges because defendant refused to waive his right to trial by 
district court judge instead of magistrate; case reversed and remanded because prosecutor failed 
to meet burden of justifying his actions).

Withdrawal of Guilty Pleas. Rule 32(d) of the Federal Rules
of Criminal Procedure regulates withdrawal of guilty pleas in the 
federal courts. Under the rule, withdrawal after sentencing is allowed 
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only if necessary to correct manifest injustice.1312 Before sentencing, 
the trial court has discretion to allow withdrawal of a guilty plea 
whenever fair and just.1313 In United States v. Brock131* the defendant 
pleaded guilty after waiving assistance of counsel on his probation 
officer’s advice. Before sentencing, the defendant retained counsel 
and filed a motion to withdraw the plea because counsel had alerted 
him to defenses previously unknown to him.1315 The Sixth Circuit 
found the district court’s denial of the motion constituted an abuse of 
discretion.1316 There is no absolute right, however, to withdraw a plea 
before sentencing.1317 1318 In United States v. Morrow1313 the defendant 
attempted to withdraw a plea that had been entered against advice of 
counsel in the middle of a six-week trial. The Fifth Circuit upheld the 
lower court’s denial of the presentence withdrawal motion citing 
judicial economy as a relevant factor to be considered.1319 In United 
States v. Kay1320 the Ninth Circuit noted that the defendant’s 
attempted plea withdrawal came after a codefendant had been 
sentenced and thus found withdrawal to be inappropriate, reasoning 
that the defendant should not be given a free chance to see what his 
probable sentence would be.1321

1312. Fed. R. Crim. P. 32(d); see United States v. Crusco, 536 F.2d 21, 26 (3d Cir. 1976) 
(manifest injustice found because defendant reasonably misunderstood maximum sentence 
provision of plea agreement); United States v. Prince, 533 F.2d 205, 209 (5th Cir. 1976) (no 
manifest injustice when sentence harsher than anticipated and defendants lost opportunity to 
impeach principal prosecution witness because defendants voluntarily chose to avoid trial). A 
violation of due process automatically meets this standard. See United States v. Crusco, 536 F.2d 
at 27 (withdrawal of guilty plea allowed because of due process violation when defendant’s 
reasonable expectations under plea agreement were unfulfilled).

1313. United States v. Michaelson, 552 F.2d 472, 475 (2d Cir. 1977); 8A J. MoOREq32.07|2|.
1314. No. 76-2219 (6th Cir. Mar. 7, 1977) (unpublished per curiam opinion).
1315. Id. at 2.
1316. Id. at 5.
1317. United States v. Guiliano, 348 F.2d217, 221 (2d Cir.), cert denied, 382 U.S. 939 (1965); 

see United States v. Michaelson, 552 F.2d 472, 475 (2d Cir. 1977) (defendant has burden of 
showing that grounds for withdrawal outweigh prejudice to Government).

1318. 537 F.2d 120 (5th Cir. 1976).
1319. Id. at 147;see United States v. Michaelson, 552 F.2d 472, 475 (2d Cir. 1977) (prejudice 

to Government is factor to be considered in determining whether to allow withdrawal of guilty 
plea); United States v. Lambros. 544 F.2d 962, 967 (8th Cir. 1976) (same), cert denied, 91 S. Ct. 
1550 (1977).

1320. 537 F.2d 1077 (9th Cir. 1976) (per curiam).
1321. Id. at 1078.
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DOUBLE JEOPARDY

The fifth amendment guarantees that no defendant shall be twice 
put in jeopardy of conviction for the same offense. 1322 Courts balance 
the defendant’s interest in facing only once the rigors and anxiety of a 
criminal trial1323 against the public’s interest in trials resulting in just 
judgments.1324 The accused may be accorded the protection of the 
double jeopardy clause even if the earlier proceeding was not a 
criminal trial. For example, the double jeopardy clause precludes the 
trial of a juvenile as an adult if he was previously the subject of 
adjudicatory juvenile proceedings for the same offense. 1325 The clause 
also prohibits an increase in sentence after the defendant has begun 
to serve his term.1326

1322. U.S. Const, amend V.
1323. Green v. United States, 355 U.S. 184, 187-88 (1957); accord, United States v. Dinitz, 

424 U.S. 600, 606 (1976); United States v. Wilson, 420 U.S. 332, 342-43 (1975); United States 
v. Sanabria, 548 F.2d 1, 6 (1st Cir. 1976), cert, granted, 97 S. Ct. 2970 (1977); United States v. 
Kessler, 530 F.2d 1246, 1253-54 (5th Cir. 1976).

1324. Illinois v. Somerville, 410 U.S. 458, 463 (1973); Wade v. Hunter, 336 U.S. 684, 689 
(1949); United States v. Perez, 22 U.S. (9 Wheat.) 579, 579 (1824); United States v. Sanabria,
548 F.2d 1, 6 (1st Cir. 1976), cert, granted, 97 S. Ct. 2970 (1977).

1325. Breed v. Jones, 421 U.S. 519, 527-33 (1975) (adult retrial of defendant found guilty 
earlier at juvenile adjudicatory hearing and later found unfit for juvenile treatment 
impermissible). The First and Sixth Circuits disagree on whether to give the Breed decision full 
retroactive application. Compare Holt v. Black, 550 F.2d 1061, 1064 (6th Cir.) (Breed applies 
retroactively to all cases), cert, denied, 97 S. Ct. 2960 (1977) with Jackson v. Justices of the 
Superior Court, 549 F.2d 215, 220 (1st Cir.) (Breed not given general retroactive effect but 
should be applied retroactively to cases in which fundamental unfairness would otherwise 
result), cert, denied, 97 S. Ct. 1667 (1977). The majority in Holt and the dissent in Jackson 
viewed the double jeopardy clause as requiring fully retroactive rulings because, unlike 
constitutional guarantees safeguarding fair trial procedures, the double jeopardy clause bars 
retrial completely. Holt v. Black, 550 F.2d at 1064; Jackson v. Justices of the Superior Court,
549 F.2d at 221 (Coffin, C.J., dissenting); see Robinson v. Neil, 409 U.S. 505, 508-09 (1973) 
(question of retroactivity different for double jeopardy than for other constitutional protections 
because double jeopardy clause does not turn on soundness of trial procedures but rather bars 
retrial completely).

1326. United States v. Benz, 282 U.S. 304, 306-07 (1931); Ex parte Lange, 85 U.S. (18 Wall.) 
163, 169 (1874). See generally notes 2246-420 infra and accompanying text (sentencing).

1327. Serfass v. United States, 420 U.S. 377, 388, 391-92 (1975); United States v. Lasater, 
535 F.2d 1041, 1047 (8th Cir. 1976).

1328. Serfass v. United States, 420 U.S. 377, 388 (1975); Illinois v. Somerville, 410 U.S. 458, 
467 (1973) (construing Downum v. United States, 372 U.S. 734, 735-36 (1963)); see United 

When Jeopardy Attaches. Jeopardy attaches in a criminal
proceeding when the defendant becomes subject to the risk of being 
found guilty, or when the defendant is put to trial before the trier of 
facts.1327 In jury trials jeopardy attaches when the jury is empaneled 
and sworn,1328 and in bench trials when the court begins to hear 
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evidence.1329 In Serfass v. United States1330 the Supreme Court held 
that the defendant’s presentation of evidence on a pretrial motion to 
dismiss the indictment did not place him in jeopardy because prior to 
a waiver of the right to a jury, the trial court lacked power to render a 
verdict concerning the defendant’s guilt or innocence.1331 This term 
the Ninth Circuit ruled that the federal standard for determining when 
jeopardy attaches applies to state proceedings.1332

States v. Sanford, 429 U.S. 14, 15 (1976) (per curiam); United States v. Fay, 553 F.2d 1247, 
1249 (10th Cir. 1977); Bretz v. Crist, 546 F.2d 1336, 1343 (9th Cir. 1976), petition for cert, filed 
sub nom. Crist v. Cline, 45 U.S.L.W. 3684 (U.S. Feb. 18, 1977) (No. 76-1200); Durham v. 
Wyrick, 545 F.2d 41, 44 (8th Cir. 1976) (per curiam) (jeopardy did not attach in proceeding in 
which mistrial declared after beginning of voir dire examination but before jury empaneled and 
sworn); United States v. Cordova, 537 F.2d 1073, 1075 (9th Cir.) (per curiam) (jeopardy did not 
attach in earlier state prosecution for same offense that was dismissed before trial for failure to 
comply with state’s speedy trial rule), cert, denied, 429 U.S. 960 (1976); United States v. 
Lasater, 535 F.2d 1041, 1047 (8th Cir. 1976) (in prosecution for peijury, jeopardy did not attach 
at hearing on issue of materiality in which court received evidence but jury not yet empaneled 
and sworn); United States v. Rivero, 532 F.2d 450, 457 (5th Cir. 1976) (jeopardy did not attach 
in case in which indictment for drug offense was dismissed without trial or any significant 
proceedings).

1329. Serfass v. United States, 420 U.S. 377, 388 (1975); accord, Finch v. United States, 97 
S. Ct. 2909, 2910 (1977) (per curiam) (jeopardy attached in case in which Government and 
defendant stipulated to statement of facts and submitted case for court’s determination); Lee v. 
United States, 97 S. Ct. 2141, 2144 n.3 (1977); cf. Moore v. Foti, 546 F.2d 67, 68 (5th Cir. 1977) 
(per curiam) (jeopardy did not attach in state proceeding because trial court lacked jurisdiction 
to accept 15-year-old defendant’s plea of guilty to second-degree murder and to impose life 
sentence). In juvenile proceedings, jeopardy attaches only to adjudicatory hearings and only 
when the court begins to hear evidence as the trier of facts. Holt v. Black, 550 F.2d 1061,1065 
(6th Cir.), cert, denied, 97 S. Ct. 2960 (1977); see United States v. Martinez, 536 F.2d 886, 891 
(9th Cir.) (jeopardy did not attach to state transfer hearing to determine amenability of 
defendants to juvenile treatment), cert, denied, 429 U.S. 907 (1976).

1330. 420 U.S. 377 (1975).
1331. Id. at 389, 391-94.
1332. Bretz v. Crist, 546 F.2d 1336, 1340-41, 1343 (9th Cir. 1976) (Tuttle, J.) (rejecting the 

implication of Stone v. Powell, 428 U.S. 465 (1976), that different procedural norms might apply 
to constitutional safeguards applicable to the states through the fourteenth amendment), petition 
for cert, filed sub nom. Crist v. Cline, 45 U.S.L.W. 3684 (U.S. Feb. 18, 1977) (No. 76-1200).

1333. The double jeopardy clause is inapplicable to multiple charges arising from the same 
transaction under the same indictment if the defendant is only convicted and sentenced for one 
charge. United States v. McDaniel, 538 F.2d 408, 414 (D.C. Cir. 1976) (defendant convicted for 
lesser included conspiracy after dismissal of greater conspiracy charge prosecuted in same trial).

Multiple Charges and Offenses. In cases in which multiple
sentences are imposed, and in cases in which separate prosecutions 
are brought for offenses arising out of the same transaction,1333 the 
traditional standard for determining whether two offenses are 
sufficiently different to allow the imposition of cumulative punish
ment has been the “same evidence” test enunciated in Blockburger v. 
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United States, 1334 in which the Supreme Court held that when a single 
act or transaction violates two distinct statutes, cumulative punish
ment may be imposed only if each statute requires proof of a fact that 
the other does not. 1335 Although the Blockburger analysis applies to 
multiple statutory violations arising out of a single transaction, 1336 it is 
not applicable to cases involving continuing offenses that Congress 
intended to punish as one crime.1337

1334. 284 U.S. 299 (1932).
1335. Id. at 304. Courts occasionally misstate or misapply the Blockburger test. See United 

States v. Kelly, 545 F.2d 619, 624 (8th Cir. 1976) (Blockburger test satisfied because conspiracy 
requires proof of additional element of agreement that underlying substantive offense does not; 
Government may prosecute both offenses separately); Baugh v. United States, 540 F.2d 1245, 
1245 (4th Cir. 1976) (Blockburger test satisfied because transporting stolen money across state 
line requires proof of interstate movement that possessing stolen money does not; trial court 
may sentence defendant consecutively); United States v. Jones, 533 F.2d 1387, 1391 (6th Cir. 
1976) (dictum) (under Blockburger, offenses may be punished separately under two statutes if 
one statute requires proof of a fact that the other does not). Under Blockburger, each offense 
must contain a distinct element that the other does not and the mere addition of one new 
element in the second offense, as in Baugh, should not suffice. See 284 U.S. at 304; Baugh v. 
United States, 540 F.2d at 1245. In Kelly, on the other hand, the court correctly concluded that 
dual prosecutions for conspiracy and the underlying offense were permissible, but on the 
erroneous theory that conspiracy contains one more element, when in fact it constitutes a wholly 
distinct offense. See 545 F.2d at 624; note 1353 infra.

1336. See Chambers v. Wyrick, 539 F.2d 667, 668 (8th Cir. 1976) (per curiam) (double jeop
ardy not violated by convictions and multiple sentences for theft and felony murder because 
elements of proof for each offense dissimilar), cert, denied, 429 U.S. 1107 (1977).

1337. United States v. Jones, 533 F.2d 1387, 1389-91 (6th Cir. 1976) (because possession of 
firearm may involve several acts or course of conduct that Congress intended to punish as one 
offense, defendant may not be convicted of several counts for possession of same firearm on 
different occasions).

1338. 97 S. Ct. 2221 (1977).
1339. Id. at 2227.
1340. Id. at 2223-24.
1341. Id. at 2227.

This Term in Brown v. Ohio1338 the Supreme Court clarified the 
scope of the double jeopardy clause by holding that successive 
prosecutions for a lesser included offense and a greater offense are 
barred.1339 Brown first pleaded guilty to the state charge of joyriding 
and was sentenced to thirty days in jail. After serving this sentence, he 
was convicted and sentenced for the automobile theft arising out of 
the same transaction. The Ohio Court of Appeals affirmed the 
conviction, notwithstanding its holding that under Ohio law joyriding 
is a lesser included offense of automobile theft.1340 The Supreme 
Court reversed, holding that the double jeopardy clause forbids 
successive prosecution as well as cumulative punishment for a greater 
and lesser included offense,1341 regardless of which is prosecuted 
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first. 1342 Because every element of the lesser offense of joyriding is 
necessary to prove the greater offense of automobile theft, the Court 
concluded that the two offenses are identical for purposes of double 
jeopardy. 1343 Mr. Justice Brennan, concurring in the majority opinion, 
would have held that the double jeopardy clause requires the 
Government to bring all charges against a defendant arising out of a 
single “act, occurrence, episode or transaction” in one proceeding.1344 
The majority opinion, however, intimated that two exceptions to its 
ruling might arise if facts necessary to prove the greater offense either 
have not yet occurred or have not been discovered at the time of the 
trial for the lesser offense.1345

1342. Id.; accord, Jeffers v. United States, 97 S. Ct. 2207, 2216 (1977) (dictum); see United 
States v. Wheeler, 545 F.2d 1255, 1258 (9th Cir. 1976) (defendant cannot be indicted in federal 
court for greater crime after trial in Indian tribal court for lesser included offense), cert, granted, 
46 U.S.L.W. 3183 (U.S. Oct. 4, 1977) (No. 76-1629). The Supreme Court clarified Brown this 
Term by holding that the double jeopardy clause precludes prosecuting a defendant for what 
amounts to a lesser-included offense after conviction on the greater offense if conviction for the 
greater crime cannot be obtained without satisfying the elements of the lesser. Harris v. 
Oklahoma, 97 S. Ct. 2912, 2912 (1977) (per curiam) (proof of all elements of armed robbery 
necessary for proof of greater offense of felony-murder).

1343. 97 S. Ct. at 2225-26.
1344. Id. at 2227 (Brennan, J., with Marshall, J., concurring); accord, Ashe v. Swenson, 397 

U.S. 436, 453-54, 453 n.7 (1970) (Brennan, J., concurring); see United States v. McDaniel, 538 
F.2d 408, 414 (D.C. Cir. 1976) (dictum) (purpose of double jeopardy clause is to force 
Government to press its case against defendant at single proceeding). Justice Brennan believed 
that the “single transaction test” would preclude the possibility, raised by the majority’s holding 
in Brown, that the legislature could avoid the double jeopardy restrictions imposed by the 
Blockburger test by making joyriding a separate offense for each day it continued. 97 S. Ct. 
at 2228 (Brennan, J., with Marshall, J., concurring); see id. at 2227 n.8 (a different case 
would exist if Ohio legislature had determined that joyriding is separate offense for each day 
continued). Although the legislature would still be free to divide a course of conduct into discrete 
offenses, under Justice Brennan’s formulation the state would still be required to try all such 
offenses in one proceeding. Id. at 2228 (Brennan, J., with Marshall, J., concurring).

1345. 97 S. Ct. at 2227 n.7.
1346. 97 S. Ct. 2207 (1977) (plurality opinion).
1347. Id. at 2210-11. Relying on statutory interpretation, the Court assumed, without 

deciding, that the conspiracy was a lesser included offense of the continuing criminal enterprise. 
Id. at 2213-14 (dictum).

1348. Id. at 2212.

A plurality of the Court articulated a third exception to the Brown 
rule in Jeffers v. United States.1346 Jeffers and several codefendants 
were charged with conspiracy to distribute narcotics and Jeffers alone 
was also charged with the greater offense of conducting a continuing 
criminal enterprise. 1347 When the Government moved for a consoli
dated trial of the two offenses, Jeffers and his codefendants success
fully opposed the motion on the ground that a consolidation would vio
late their sixth amendment right to a fair trial.1348 After conviction in the 
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conspiracy trial, Jeffers was reprosecuted and convicted for the 
greater offense, despite his double jeopardy objection. 1349 The 
Supreme Court held that because Jeffers opposed the consolidated 
trial but failed to raise a double jeopardy claim at that time, he lost 
any protection he might have had against consecutive trials. 1350 In a 
sharp dissent Mr. Justice Stevens criticized the plurality for placing 
the burden of identifying potential double jeopardy problems on the 
defendant,1351 and found it startling that so fundamental a right could 
be lost by a valid and routine joint opposition to a motion for 
consolidation.1352

1349. Id. at 2212-13. Jeffers also asserted that he had not waived his right to invoke the 
double jeopardy clause at the second trial because a finding of waiver would penalize the prior 
exercise of his sixth amendment right by denying him the exercise of this fifth amendment right. 
Id. at 2213.

1350. Id. at 2217. This holding would apply with equal force if the defendant had expressly 
asked for separate trials on the greater and lesser included offenses. Id. Thus, a tactical decision 
by the defense that leads to consecutive trials amounts to a waiver of a double jeopardy claim. 
The Court analogized the facts of Jeffers to cases in which the defendant successfully moves for 
a mistrial and is later retried for the same offense. See United States v. Dinitz, 424 U.S. 600, 
607-08 (1976) (retrial not barred); notes 1378-1398 infra and accompanying text. The Jeffers 
Court did note, however, that double jeopardy might have barred the second trial if government 
action had contributed to the defendant’s election of separate trials. 97 S. Ct. at 2217 n.20 
(dictum). The Court gave Jeffers some relief, however, by reducing the cumulative fines 
imposed upon him to the maximum permitted by statute for the greater offense. Id. at 2218-20.

1351. Id. at 2220-21 (Stevens, J., with Brennan, Stewart, & Marshall, JJ., dissenting).
1352. Id. at 2220 (Stevens, J., with Brennan, Stewart & Marshall, JJ., dissenting).
1353. See United States v. Kelly, 545 F.2d 619, 624 (8th Cir. 1976) (although charge of 

conspiracy to restrain and coerce members of labor organization required proof of agreement to 
commit the substantive offense and proof of an overt act in furtherance of the agreement, 
substantive offense of interfering with rights of union members required only proof of elements 
of substantive offense; double jeopardy does not bar conviction for both offenses), cert, denied, 
97 S. Ct. 1555 (1977).

1354. See United States v. Cheung Kin Ping, 555 F.2d 1069, 1072 (2d Cir. 1977) (trial for 
conspiracy to distribute narcotics not barred by prior conviction, reversed on appeal, for 
importing heroin and possession with intent to distribute even though acts supporting former 
conviction were among several overt acts used to support the later conspiracy charge); United 
States v. Ricco, 549 F.2d 264, 273 (2d Cir.) (trial for far-reaching conspiracy to distribute 
narcotics not barred by prior conviction for substantive offense based on a single sale of 
narcotics forming only part of conspiracy charge), cert, denied, 97 S. Ct. 1697 (1977); United 
States v. Armedo-Sarmiento, 545 F.2d 785, 792 (2d Cir. 1976) (same), cert, denied, 430 U.S. 
917 (1977); United States v. Hinton, 543 F.2d 1002, 1014 (2d Cir. 1976) (same), cert, denied, 91 
S. Ct. 1677 (1977).

The double jeopardy clause does not bar separate prosecutions or 
multiple sentences for a conspiracy and its underlying substantive 
offense. 1353 Moreover, the Government may prosecute a defendant, 
previously tried for a single substantive offense, under a conspiracy 
indictment alleging multiple offenses including the one previously 
prosecuted. 1354 The Government also may prosecute a defendant 
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separately for conspiracies to commit the same types of offenses if the 
conconspirators, the underlying acts, and the time periods of the 
conspiratorial activities differ sufficiently to show the existence of 
separate conspiracies.1355

1355. See United States v. Ingman, 541 F.2d 1329,1330-31 (9th Cir. 1976) (per curiam) (trial 
for conspiracy to import and possess narcotics with intent to distribute not barred by prior 
acquittal for same type of conspiracy despite one overt act alleged in common, because 
participants, means of transportation and distribution, and narcotics distributed differed in each 
case); United States v. Leong, 536 F.2d 993, 997 (2d Cir.) (trial for conspiracy to import heroin 
not barred by prior conviction for same type of conspiracy because periods of conspiratorial 
activities and most coconspirators differed in each case), cert, denied, 429 U.S. 924 (1976); 
United States v. Croucher, 532 F.2d 1042, 1044 (5th Cir. 1976) (conviction for conspiracy to 
import marijuana not barred by prior conviction for same type of conspiracy because evidence 
showed two distinct conspiracies with separate participants during separate time periods).

1356. Brown v. Ohio, 97 S. Ct. 2221, 2224 (1977); United States v. Wilson, 420 U.S. 322,339 
(1975); Benton v. Maryland, 395 U.S. 784, 794 (1969).

1357. See Bretz v. Crist, 546 F.2d 1336, 1340-41 (9th Cir. 1976) (Tuttle, J.) (rule that 
jeopardy attaches when jury sworn and empaneled applicable to states through fourteenth 
amendment), petition for cert filed sub nom. Crist v. Cline, 45 U.S.L.W. 3684 (U.S. Feb. 18, 
1977) (No. 76-1200).

1358. Abbate v. United States, 359 U.S. 187, 188-89, 196 (1959) (federal conviction for 
conspiracy to commit offense against the United States not barred by prior state court 
conviction for conspiracy to destroy property); Bartkus v. Illinois, 359 U.S. 121, 132, 136 (1959) 
(state conviction for robbery not barred by prior federal prosecution and acquittal for robbing 
federally insured bank); Turley v. Wyrick, 554 F.2d 840, 840-41 (8th Cir. 1977) (per curiam) 
(state conviction for first-degree robbery with deadly weapon not barred by prior federal 
prosecution and acquittal for bank robbery); Brown v. United States, 551 F.2d 619,620 (5th Cir. 
1977) (per curiam) (federal conviction for armed bank robbery not barred by prior state 
conviction for same bank robbery); Goode v. McCune, 543 F.2d 751, 753 (10th Cir. 1976) (per 
curiam) (state conviction for bank robbery not barred by prior federal conviction for same 
offense); United States v. Cordova, 537 F.2d 1073, 1075 (9th Cir.) (per curiam) (double 
jeopardy no bar to successive state and federal prosecutions for the same offense), cert, denied, 
429 U.S. 960 (1976). Courts will not credit a defendant’s time spent in state custody against a 
subsequently imposed federal sentence because the defendant owes a separate debt to both 
sovereigns. Goode v. McCune, 543 F.2d at 753.

1359. United States v. Lanza, 260 U.S. 377, 382 (1922); accord, Abbate v. United States, 359 
U.S. 187, 194 (1959); Bartkus v. Illinois, 359 U.S. 121, 131-32 (1959).

1360. Waller v. Florida, 397 U.S. 387, 395 (1970) (double jeopardy clause barred state from 
prosecuting defendant for offense after municipal court convicted him of identical offense).

The double jeopardy clause applies to the states through the 
fourteenth amendment1356 with the same force as it applies to the 
federal government. 1357 Under the doctrine of “dual sovereignty,” 
however, the double jeopardy clause does not apply to successive 
state and federal or federal and state prosecutions for offenses arising 
out of the same transaction, 1358 because a single act may offend 
the peace and dignity of both sovereigns and therefore may be 
punished by both.1359 The dual sovereignty doctrine does not apply to 
successive prosecutions by a state and a subdivision thereof,1360 or by 
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a federal court and an Indian tribal court,1361 because they are arms of 
the same sovereign.1362

1361. United States v. Wheeler, 545 F.2d 1255, 1258 (9th Cir. 1976) (trial in federal court on 
charge of carnal knowledge of minor female Indian barred by prior conviction in Indian tribal 
court for lesser included offense of contributing to delinquency of minor), cert, granted, 46 
U.S.L.W. 3183 (U.S. Oct. 4, 1977) (No. 76-1629).

1362. Waller v. Florida, 397 U.S. 387, 395 (1970); United States v. Wheeler, 545 F.2d 1255, 
1258 (9th Cir. 1976), cert, granted, 46 U.S.L.W. 3183 (U.S. Oct. 4, 1977) (No. 76-1629). See 
Turley v. Wyrick, 554 F.2d 840, 842 (8th Cir. 1977) (per curiam) (Lay, J., concurring) (arguing 
that application of dual sovereignty doctrine to bar double jeopardy claims is unwarranted in 
cases in which federal and state interests are substantially the same). See generally Bryant, 
Overruling Bartkus and Abbate: A New Standard for Double Jeopardy, 11 WASHBURN L.J. 188 
(1972); Fisher, Double Jeopardy and Federalism, 50 Minn. L. Rev. 607 (1966); Schaefer, 
Unresolved Issues in the Law of Double Jeopardy: Waller and Ashe, 58 Cal. L. Rev. 391 (1970); 
Note, Double Prosecution by State and Federal Governments: Another Exercise in Federalism, 80 
Harv. L. Rev. 1538 (1967). Moreover, at least fifteen states have passed laws forbidding state 
courts from prosecuting a defendant once he has been tried in federal court for the same offense. 
Bryant, supra at 198 & n.71.

1363. 397 U.S. 436 (1970).
1364. Id. at 445. The dual sovereignty doctrine recently has been criticized on policy grounds 

and its constitutionality has been subject to challenge.
1365. See Gonzalez v. United States, 548 F.2d 1185, 1191 (5th Cir. 1977) (dictum) (collateral 

estoppel prevents relitigation of evidentiary as well as ultimate facts); cf. United States v. 
Casper, 541 F.2d 1275, 1278-79 (8th Cir. 1976) (refusing to apply collateral estoppel to 
question of law previously decided in civil case and relitigated in criminal trial because appellate 
court wanted benefit of reasoning by both lower courts), cert, denied, 97 S. Ct. 1654 (1977).

1366. See United States v. Hinton, 543 F.2d 1002, 1014 '2d Cir. 1976) (defendant convicted 
of possession of narcotics with intent to distribute may not claim collateral estoppel of 
possession issue in subsequent trial for conspiracy because prior trial decided no issue in 
defendant’s favor), cert, denied, 91 S. Ct. 167" (1977); United States v. Poll, 538 F.2d 845, 847 
(9th Cir.) (when conviction reversed and remanded for trial court’s failure to admit relevant 
evidence, no bar to retrial because trial court decided no issue in defendant’s favor), cert, denied, 
429 U.S. 977 (1976); United States v. Rivero, 532 F.2d 450, 457 (5th Cir. 1976) (pretrial 
dismissal of indictment for possession of narcotics no bar to Government’s proof of same 
possession in subsequent trial for distribution because impossible to prove that dismissal 
determined any particular issue in defendant’s favor).

1367. See United States v. Rivero, 532 F.2d 450, 457 (5th Cir. 1976) (pretrial dismissal of 
indictment for possession of narcotics not final judgment and hence defendant cannot invoke 
collateral estoppel on possession issue in subsequent trial for distribution).

1368. See Douthit v. Estelle, 540 F.2d 800, 804-06 (5th Cir. 1976) (acquittal of rape 
necessarily grounded on consent did not estop relitigation of consent issue as to other rapes of 
same woman by same man that occurred in different counties during same 24-hour period).

1369. 397 U.S. at 444; see Turley v. Wyrick, 554 F.2d 840, 842 (8th Cir. 1977) (per curiam) 
(successive prosecutions by federal and state governments for offenses arising from the same 
transaction not barred by collateral estoppel because parties not the same); United States v. 

Collateral Estoppel. In Ashe v. Swenson, 1363 the Supreme
Court found that the protections afforded by the double jeopardy 
clause encompass the doctrine of collateral estoppel.1364 The Court 
held that once an issue of ultimate fact1365 necessarily has been 
decided in the defendant’s favor1366 in a valid and final judgment,1367 
the same issue1368 cannot be relitigated between the same parties.1369 
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To evaluate a collateral estoppel claim that relies on a prior general 
verdict, the court must determine whether a rational jury could have 
based its verdict on any issue other than the one that the defendant 
seeks to foreclose. 1370 The defendant has the burden of proving that 
the issue sought to be relitigated was necessarily resolved in his favor 
in the prior trial.1371 1372 This term, in United States v. Linetsky1312 the Fifth 
Circuit refused to accord collateral estoppel effect to a California 
district court’s dismissal of an indictment based on a finding that 
certain materials were not obscene as a matter of law. 1373 The 
California defendants, who were later convicted in Florida under the 
same federal statute, claimed that collateral estoppel prohibited their 
second prosecution and conviction for mailing of obscene materials 
because the materials were previously adjudged not obscene. 1374 The 
Fifth Circuit disagreed, holding that the California court’s ruling was 
functionally equivalent to a finding of not guilty,1375 and because the 

Wise, 550 F.2d 1181, 1187-88 (9th Cir. 1977) (prior film piracy cases not involving defendant 
did not estop Government from litigating copyright infringement case involving different parties, 
films, and contracts); United States v. Brown, 547 F.2d 438, 444 (8th Cir.) (although 
Government estopped by defendant’s prior acquittal from introducing evidence linking 
defendant to bank robbery conspiracy, evidence admissible as to codefendant because not party 
to first trial), cert, denied, 97 S. Ct. 1566 (1977). But see United States v. Casper, 541 F.2d 1275, 
1278 (8th Cir. 1976) (per curiam) (dictum) (lack of privity between defendants does not prevent 
defense of collateral estoppel), cert, denied, 97 S. Ct. 1654 (1977).

1370. See Gonzalez v. United States, 548 F.2d 1185, 1191-92 (5th Cir. 1977) (when acquittal 
in first jury trial could have been based on any of several findings of evidentiary or ultimate facts, 
Government not collaterally estopped from relitigating different offense involving evidentiary 
fact considered at first trial); United States v. Brown, 547 F.2d 438, 443 (8th Cir.) (acquittal on 
perjury charge arising from defendant’s grand jury testimony that he did not discuss 
contemplated bank robbery with codefendant could only have resulted from jury’s belief in 
truthfulness of that testimony; hence, Government estopped from introducing evidence of 
alleged conversation at subsequent trial for conspiracy to rob bank), cert, denied, 97 S. Ct. 1566 
(1977); United States v. Jacobson, 547 F.2d 21, 23 (2d Cir. 1976) (general verdict of acquittal 
on extortion offense that required proof of existence of loan and extortionate means of collection 
did not collaterally estop reprosecution for different offense involving existence of same loan), 
cert, denied, 97 S. Ct. 1581 (1977); Douthit v. Estelle, 540 F.2d 800, 804-06 (5th Cir. 1976) 
(general verdict of acquittal in rape case that necessarily decided issue of consent in one rape did 
not necessarily decide issue of consent to other rapes of same woman by same man in different 
counties during same 24-hour period; Government not estopped from litigating consent issue at 
subsequent trial for other rapes); United States v. Seijo, 537 F.2d 694, 698 (2d Cir. 1976) 
(general verdict of acquittal for offense requiring proof of possession and intent to distribute 
narcotics not necessarily determinative of element of possession; Government not estopped 
from introducing evidence of possession of same narcotics at subsequent conspiracy trial), cert, 
denied, 429 U.S. 1043 (1977).

1371. United States v. Seijo, 537 F.2d 694, 697 (2d Cir. 1976), cert, denied, 429 U.S. 1043 
(1977).

1372. 533 F.2d 192 (5th Cir. 1976).
1373. Id. at 196.
1374. Id.
1375. Id. at 199. Once the California court determined that the materials were not obscene, 

the defendants could not be found guilty by the jury. Id.
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court had no authority to make such a ruling absent a valid waiver of a 
jury trial,1376 the obscenity issue could be relitigated.1377

1376. Id. at 199-200; see Serfass v. United States, 420 U.S. 377, 389 (1975) (accused is 
protected from risk of multiple prosecutions until put to trial before trier of facts that has 
jurisdiction to try question of guilt or innocence; pretrial dismissal of indictment does not bar 
retrial); Fed R. Crim. P. 23(a) (cases required to be tried by jury must be so tried unless 
defendant waives trial by jury with court’s approval and Government’s consent).

1377. 533 F.2d at 198.
1378. 22 U.S. (9 Wheat.) 579 (1824).
1379. Id.
1380. United States v. Jom, 400 U.S. 470, 484-87 (1971) (plurality opinion).
1381. When a mistrial is declared because the jury failed to reach a verdict, courts routinely 

reject the defendant’s double jeopardy claim. See United States v. Powless, 546 F.2d 792, 796 
(8th Cir.) (retrial permitted after hung jury mistrial because jury failed to agree after 24-hour 
deliberation and defendant approved decree), cert, denied, 430 U.S. 910 (1977); Tisnado v. 
United States, 547 F.2d 452, 460 (9th Cir. 1976) (retrial permitted after hung jury mistrial 
because defendant failed to show trial court’s abuse of discretion); United States v. Gunter, 546 
F.2d 861, 864-67 (9th Cir. 1976) (holding that Perez allows retrials after hung jury mistrials and 
permits third trial after first two trials ended in hung jury mistrials despite fact that second 
jury deliberated for only four and one-half hours), cert, denied, 97 S. Ct. 1583 (1977); Durham v. 
Wyrick, 545 F.2d 41, 43-44 (8th Cir. 1976) (per curiam) (retrial permitted following hung jury 
mistrial because defendant failed to allege trial court’s abuse of discretion); Nelson v. Iowa Dist. 
Court, 543 F.2d 631, 632-33 (8th Cir. 1976) (per curiam) (retrial permitted following hung jury 
mistrial; no abuse of discretion in failing to question individual jurors because foreperson 
confirmed jury’s inability to agree after five and one-half hours of deliberations); United States 
v. Larry, 536 F.2d 1149, 1152-54 (6th Cir. 1976) (retrial permitted following hung jury mistrial; 
no abuse of discretion in failing to question individual jurors or to order further deliberations 
because jury deadlocked after two days of deliberations and foreperson confirmed deadlock), 
cert, denied, 429 U.S. 984 (1977).

1382. See Wallace v. Havener, 552 F.2d 721, 723-24 (6th Cir. 1977) (when jury failed to agree 
on first count of five-count indictment, trial court erred by declaring mistrial and permitting 
retrial on all five counts; court should have accepted verdicts on four counts even though state 
might be collaterally estopped from proving any facts found in defendant’s favor on retrial of 
fifth count).

1383. 552 F.2d 46 (2d Cir.),petition for cert, filed, 45 U.S.L.W. 3781 (U.S. May 6, 1977) (No. 
76-1543).

Mistrials. Under the rule announced by the Supreme Court in
United States v. Perez, 1378 when a court declares a mistrial sua sponte 
or on the Government’s motion, retrial is barred unless the ruling is 
mandated by “manifest necessity” or unless “the ends of public 
justice” would not otherwise be met. 1379 Courts considering double 
jeopardy claims must evaluate whether manifest necessity underlies a 
declaration of mistrial.1380 Careful analysis of the proceedings in the 
trial court is particularly appropriate when a mistrial results from a 
hung jury1381 or when a jury fails to agree on one but not all of the 
counts in an indictment. 1382 1383 In United States v. Grasso1363 the Second 
Circuit applied the Perez “manifest necessity” standard to require a 
trial judge to make explicit findings or conduct a hearing on possible 
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alternatives to retrial prior to declaring a mistrial sua sponte because 
of defense counsel’s misconduct.1384 The court observed that although 
the decision to declare a mistrial is within the trial court’s discretion 
because it may be provoked by circumstances too varied to be subject 
to rigid rules, that discretion is limited by the double jeopardy clause, 
which requires that no practicable alternatives to a new trial exist.1385 
The court recognized, however, that a lack of explicit findings would 
not bar retrial if the record clearly showed that no alternatives 
existed. 1386 The Supreme Court has agreed to review a similar Ninth 
Circuit decision forbidding retrial after the state successfully moved 
for mistrial based on defense counsel’s misconduct. 1387 Although the 
trial judge stated that his decision was based on defense counsel’s 
opening remarks, the Ninth Circuit held that inflammatory remarks by 
counsel did not compel the conclusion that the jury would be unable 
to reach a fair verdict and therefore that the Perez standard had not 
been satisfied.1388

1384. Id. at 52-53; cf. Bretz v. Crist, 546 F.2d 1336, 1349-50 (9th Cir. 1976) (retrial barred 
because trial court ordered mistrial rather than allowing prosecution alternative of amending 
defective information), petition for cert, filed sub nom. Crist v. Cline, 45 U.S.L.W. 3684 (U.S. 
Feb. 18, 1977) (No. 76-1200).

1385. 552 F.2d at 51-52 (citing United States v. Jom, 400 U.S. 470, 485-86 (1971) (plurality 
opinion) for proposition that trial court must scrupulously exercise its discretion in deciding to 
foreclose defendant’s opportunity to receive favorable verdict from first jury).

1386. Id. at 52-53, 52 n.2. A retrial would have been permitted if the defendant had 
consented either expressly or impliedly, but the court rejected the Government’s assertions that 
defense counsel had consented by failing to object to the mistrial order or that consent was 
implied because defense counsel’s conduct allegedly precipitated the mistrial. Id. at 49-50 
(defense counsel went to jail cell of key government witness and recorded the witness’ 
recantation of his testimony; no misconduct because counsel acted at witness’ request).

1387. Arizona v. Washington, 546 F.2d 829 (9th Cir. 1976), cert, granted, 97 S. Ct. 1643 
(1977) (No. 76-1168).

1388. Id. at 832.
1389. 424 U.S. 600 (1976).
1390. Id. at 608-11; United States v. Jorn, 400 U.S. 470, 485 (1971) (plurality opinion); see 

United States v. Mandel, 550 F.2d 1001, 1002-03 (4th Cir. 1977) (per curiam) (retrial following 
defense-requested mistrial permitted because mistrial resulted from jury tampering not judicial 
or prosecutorial bad faith); Durham v. Wyrick, 545 F.2d 41, 43-44 (8th Cir. 1976) (per curiam) 
(retrial following defense-requested mistrial permitted because no bad faith or harassment by 
court or prosecutor); United States v. Buzzard, 540 F.2d 1383, 1387 (10th Cir. 1976) (retrial 
permitted because defense-requested mistrial result of prosecutorial overzealousness and 
inexperience, not intentional overreaching), cert, denied, 429 U.S. 1072 (1977); United States v. 
Kessler, 530 F.2d 1246, 1256-58 (5th Cir. 1976) (retrial following defense-requested mistrial 
barred because introduction of exhibit known to be false amounted to prosecutorial 

When the defense moves for a mistrial a different standard applies. 
Under the Supreme Court’s ruling last Term in United States v. 
Dinitz, 1389 retrial is permitted unless the defendant’s motion results 
from prosecutorial or judicial overreaching, bad faith, or harass
ment.1390 Although this standard may place the defendant in the 



1977] Circuits Note: Criminal 463

unenviable position of having to choose between the risk of going 
forward with a tainted proceeding and the expense and delay of a new 
trial, the Court held that the double jeopardy clause was not offended 
as long as the defendant retained primary control over the course of 
the proceedings.1391 The Court this Term extended its holding in 
Dinitz to dismissals that are the functional equivalent of mistrials. In 
Lee v. United States1392 the trial court granted the defendant’s motion 
to dismiss the indictment at the close of the Government’s 
presentation of evidence because the indictment failed to recite an 
essential element of the offense under the state law. 1393 The judge’s 
order did not resolve the question of the defendant’s guilt or 
innocence, although the judge indicated to defense counsel that the 
prosecution had proved the missing element at trial and that the court 
clearly contemplated a second trial. 1394 Finding that the dismissal did 
not amount to a ruling in the defendant’s favor, 1395 the Supreme Court 
analogized the situation to the defense-requested mistrial in Dinitz, 
observing that neither the judge’s delay in granting the dismissal nor 
the faulty indictment that prompted the defendant’s motion was 
tantamount to judicial or prosecutorial bad faith necessitating a bar to 
retrial.1396

overreaching). Mere error by the prosecutor or the court will not bar mistrial. United States v. 
Jorn, 400 U.S. at 485; accord, United States v. Dinitz, 424 U.S. at 606-08.

1391. 424 U.S. at 609; see United States v. Cyphers, 553 F.2d 1064, 1068-69 (7th Cir. 1977) 
(holding unclear) (codefendant requested mistrial and defendant objected both to second joint 
trial and to proceeding alone; trial court properly granted mistrial and allowed joint retrial because 
defendant had primary control over proceedings). See generally Circuits Note: 1975-1976 Term 
at 565 & nn. 2378-85.

1392. 97 S. Ct. 2141 (1977).
1393. Id. at 2144. The defense made a motion to dismiss at the start of the trial before 

jeopardy had attached, but the trial judge delayed his dismissal ruling so that he could study 
the indictment further. Id. at 2142. The Supreme Court found that the delay was reasonable, 
particularly because the defendant did not ask for a continuance or indicate the importance of 
not being placed in jeopardy. Id. at 2148.

1394. Id. at 2146. The error—a defective indictment—was easily remedied upon re
prosecution. Id.

1395. Id. Compare id. with United States v. Jenkins, 420 U.S. 358, 370 (1975) (prohibiting 
retrial after dismissal of indictment when trial court dismissed because defendant could never 
be prosecuted for crime).

1396. 97 S. Ct. at 2146-48; see notes 1389-91 supra and accompanying text.
1397. See United States v. Sanabria, 548 F.2d 1, 6-8 (1st Cir. 1976) (defense-requested 

acquittal due to deficient indictment equivalent to mistrial; retrial permitted because court did 
not find in defendant’s favor and motion not motivated by judicial or prosecutorial bad faith), cert, 
granted, 97 S. Ct. 2970 (1977) (No. 76-1040); United States v. Harris, 542 F.2d 1283, 1313-14 
(7th Cir. 1976) (defense-requested severance due to illness equivalent to mistrial; retrial 
permitted under Dinitz).

Several circuits this term considered rulings on a defense request 
for either a severance or an acquittal to be functional equivalents of a 
mistrial and accordingly permitted retrial.1397 An order granting a 
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defense-requested dismissal based on evidence adduced at trial, 
however, is not the equivalent of a mistried, and retrial will be 
barred.1398

¡398. Compare United States v. Scott, 544 F.2d 903, 903-04 (6th Cir. 1976) (per curiam) 
(retrial barred because court considered evidence adduced at trial in granting defendant’s 
motion to dismiss on grounds of prejudice at trial caused by preindictment delay), cert, granted, 
46 U.S.L.W. 3239 (U.S. Oct. 11, 1977) (No. 76-1382) with United States v. Lee, 539 F.2d 612, 
614 (7th Cir. 1976) (per curiam) (retrial not barred by defense-requested dismissal at close of 
evidence when mistrial based on jurisdictional defect in indictment and not on evidence adduced 
at trial), aff'd, 97 S. Ct. 2141 (1977). The Court of Appeals in Lee noted that even if the court 
below had permitted the trial to continue to verdict, the defendant’s motion to dismiss based on 
a faulty indictment would still have resulted in retrial. Id.

1399. United States v. Martin Linen Supply Co., 430 U.S. 564, 568 (1977); United States v. 
Wilson, 420 U.S. 332, 336 (1975); United States v. Sanges, 144 U.S. 310, 312 (1892); United 
States v. Sanabria. 548 F.2d 1, 4 (1st Cir. 1976), cert, granted, 97 S. Ct. 2970 (1977) (No. 76- 
1040).

1400. Omnibus Crime Control and Safe Streets Act Amendments, Pub. L. No. 91-644, § 14, 
84 Stat. 1890 (1971) (codified at 18 U.S.C. § 3731 (1970)); see United States v. Martin Linen 
Supply Co., 97 S. Ct. 1349, 1353 (1977); United States v. Wilson, 420 U.S. 332, 339 (1975).

1401. Serfass v. United States, 420 U.S. 377 (1976); United States v. Jenkins, 420 U.S. 358 
(1975); United States v. Wilson, 420 U.S. 332 (1975).

1402. Lee v. United States, 97 S. Ct. 2141, 2149 (1977) (Rehnquist, J., concurring).
1403. Id.
1404. See United States v. Jenkins. 420 U.S. 358, 367-68, 370 (1975) (because of uncertainty 

concerning whether district court’s dismissal after general finding of guilt was based on errors of 
law or of fact, further proceedings to resolve facts going to elements of offense charged would 
have been required on reversal and remand and were barred by double jeopardy clause); United 
States v. Certified Grocers Co-op. 546 F.2d 1308,1312-13 (7th Cir. 1976) (Government may not 
appeal judgment of acquittal based on erroneous interpretation of statute because judge at 
bench trial had not clearly resolved all factual issues against defendant).

1405. See Serfass v. United States, 420 U.S. 377, 380, 394 (1975) (dismissal of indictment 
occurred at pretrial motion; Government appeal permitted); United States v. Lasater, 535 F.2d 
1041, 1043 n.l. 1047 (8th Cir. 1976) (Government may appeal judgment of acquittal on perjury 
charge because entered after pretrial hearing but before jeopardy attached); notes 1327-32 
supra and accompanying text.

Government Appeals. The Government may not appeal in
criminal cases without express statutory authorization. 1399 In amend
ing the Criminal Appeals Act of 1970, Congress removed all statutory 
impediments to Government appeals in criminal cases, leaving only 
the constitutional barrier of the double jeopardy clause.1400 In the 
Wilson-Jenkins-Serfass trilogy decided in 1975,1401 the Supreme 
Court attempted to lay a foundation for double jeopardy analysis and 
to give guidance to the lower courts concerning the constitutional 
limits of the Government’s right to appeal.1402 After these decisions, 
the double jeopardy issue turned in large measure on temporal 
considerations;1403 if a court granted a dismissal during the factfinding 
stage of the proceedings but before the factfinder’s unambiguous 
conclusion on the defendant’s guilt or innocence, Government appeal 
was barred,1404 but if dismissal occurred before jeopardy attached1405 
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or after the factfinder’s conclusion,1406 government appeal was 
permitted. In contrast, mistrials, if justified, routinely resulted in an 
appeal or a reprosecution.1407 This Term the Supreme Court blurred 
this “bright line” analysis1408 by rendering several decisions in which 
the Court barred a Government appeal when the trial court’s ruling, 
whatever the label,1409 actually resolved some or all of the factual 
elements of the offense charged.1410 Conversely, when a dismissal 
order did not represent a determination of the defendant’s guilt or 
innocence, it constituted the functional equivalent of a mistrial,1411 
and the Government could appeal.1412

1406. See United States v. Wilson, 420 U.S. 332, 352-53 (1975) (when dismissal of 
indictment occurs after jury returns guilty verdict, Government may appeal because if 
appeal successful, court will simply reinstate guilty verdict without retrial); accord, United 
States v. Jenkins, 420 U.S. 358, 365 (1975) (dictum); see United States v. Hemphill, 544 F.2d 
341, 343 (8th Cir. 1976) (Government may appeal judgment of acquittal entered after jury 
returned guilty verdict), cert, denied, 91 S. Ct. 1648 (1977); United States v. Donahue, 539 F.2d 
1131, 1134 (8th Cir. 1976) (same). This Term the Supreme Court extended Wilson to several 
cases in which the trial judge entered a general finding of guilt and thereafter either granted the 
defendant’s suppression motion or dismissed the indictment. United States v. Kopp, 429 U.S. 
121, 121 (1976) (per curiam) (dismissal of indictment); United States v. Rose, 429 U.S. 5, 5 
(1976) (per curiam) (suppression motion granted); United States v. Morrison, 429 U.S. 1, 3 
(1976) (per curiam) (same). The Court found no significant distinction between the jury verdict 
of guilt in Wilson and the judge’s finding of guilt in these cases, and allowed the Government to 
appeal because a successful appeal would result only in the reinstatement of the guilty verdict 
and would not require further proceedings relating to guilt or innocence. United States v. Kopp, 
429 U.S. at 121; United States v. Rose, 429 U.S. at 5; United States v. Morrison, 429 U.S. at 3; 
see United States v. Ceccolini, 542 F.2d 136, 139-40 (2d Cir. 1976) (Government may appeal 
postconviction suppression order that resulted in court setting aside guilty verdict for 
insufficient evidence even though granting of suppression motion during trial would have 
resulted in acquittal from which Government could not appeal), cert, denied, 97 S. Ct. 1693 
(1977).

1407. Lee v. United States, 97 S. Ct. 2141,2149 (1977) (Rehnquist, J., concurring); see notes 
1378-98 supra and accompanying text (mistrials).

1408. Lee v. United States, 97 S. Ct. 2141, 2149 (1977) (Rehnquist, J., concurring).
1409. See Lee v. United States, 97 S. Ct. 2141, 2146 (1977) (when court dismissed 

indictment because of technical error and did not make determination of guilt or innocence, 
dismissal tantamount to mistrial and retrial permitted); United States v. Martin Linen Supply 
Co., 430 U.S. 564, 574 (1977) (when jury failed to reach verdict, district court’s entry of 
judgment of acquittal pursuant to Federal Rule of Criminal Procedure 29(c) constituted an 
acquittal for insufficient evidence in form and substance and appeal was barred because retrial 
would be necessary if Government successful); United States v. Lasater, 535 F.2d 1041, 1047 
(8th Cir. 1976) (when court in perjury trial made pretrial ruling on materiality favorable to 
accused but jury trial not waived, ruling did not amount to acquittal because jeopardy had not 
attached).

1410. United States v. Martin Linen Supply Co., 430 U.S. 564, 574 (1977); see Lee v. United 
States, 97 S. Ct. 2141, 2146 (1977) (critical question is whether trial court’s order contemplates 
end to all prosecution of defendant for underlying offense).

1411. See notes 1392-96 supra and accompanying text.
1412. Lee v. United States, 97 S. Ct. 2141, 2146 (1977) (dismissal order based on defective

information did not raise double jeopardy problem when no ultimate determination reached 
concerning guilt or innocence); see United States v. Sanabria, 548 F.2d 1, 5-7 (1st Cir. 1976) 
(judgment of acquittal based on flaw in indictment equivalent to mistrial because not based on 
evidence adduced at trial and hence Government appeal permitted), cert, granted, 97 S. Ct. 2970 
(1Q77^ 7C
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In United States v. Sanford™13 the Supreme Court again analyzed 
the basis for the trial court’s ruling to determine whether the 
Government could appeal. The trial judge in Sanford declared a 
mistrial sua sponte after the jury failed to reach a verdict. Four 
months later when the Government attempted to retry the defendant 
on the same indictment, the original judge granted a dismissal prior to 
the new trial.1413 1414 After finding the earlier mistrial and order for retrial 
justified under the Perez standard,1415 the Court held the dismissal to 
be a pretrial order.1416 The Court allowed the Government to appeal 
this second dismissal because it occurred before jeopardy had 
attached in the concededly permissible second trial, even though the 
dismissal occurred after the factfinding in the first trial.1417 In a similar 
procedural context, the trial court in United States v. Martin Linen 
Supply Co.1418 discharged a hung jury and then granted the 
defendant’s timely motion for acquittal.1419 In ruling on the defense’s 
motion for acquittal, the trial judge left no doubt that he was ruling on 
the evidence, observing that the Government had failed to prove its 
allegations beyond a reasonable doubt.1420 The Supreme Court, 
distinguishing the dismissal in Sanford as a pretrial order that 
clearly was not founded on the insufficiency of the Government’s 

1413. 429 U.S. 14 (1976) (per curiam).
1414. Id. at 14.
1415. Id. at 16; see United States v. Perez, 22 U.S. (9 Wheat.) 579, 579 (1824) (retrial 

permissible if mistrial declared because of “manifest necessity” or because ends of public 
justice would otherwise be defeated).

1416. 429 U.S. at 16; see Serfass v. United States, 420 U.S. 377, 392-93 (1975) 
(distinguishing appeal of pretrial order and appeal of legal determination based on facts 
adduced at trial); accord, United States v. Martin Linen Supply Co., 430 U.S. 564, 575 (1977).

1417. 429 U.S. at 16; see Serfass v. United States, 420 U.S. 377, 389 (1975) (jeopardy had 
not attached when trial judge granted pretrial motion to dismiss indictment).

1418. 430 U.S. 564 (1977).
1419. Id. at 566. The defendant’s motion was made pursuant to Federal Rule of Criminal 

Procedure 29(c). Id.-, see Fed R. Crim. P. 29(c) (acquittal motion may be made within seven days 
after jury discharged). The Court noted that its decision would have remained unchanged if the 
trial judge had granted the acquittal motion before submission to the jury, or after submission 
but before the jury’s return of a verdict. 430 U.S. at 574. Presumably, in all three situations the 
trial court has concluded that the Government has failed to establish its case against the 
defendant beyond a reasonable doubt, and therefore the Court has made an ultimate 
determination of guilt or innocence.

1420. 430 U.S. at 572. Compare United States v. Appawoo, 553 F.2d 1242, 1244-45 (10th 
Cir. 1977) (midtrial judgment of acquittal based on unconstitutionality of statute under which 
defendant charged functionally similar to mistrial because not based on facts adduced at trial; 
Government may appeal) and Leary v. United States, 544 F.2d 1266, 1270 (5th Cir. 1977) (trial 
judge’s statement that Government’s theory of case contained uncertainties and questions not 
judgment of acquittal; reprosecution permitted) with United States v. Fay, 553 F.2d 1247,1249- 
50 (10th Cir. 1977) (trial court’s midtrial judgment of acquittal clearly based on appraisal of 
evidence adduced at trial; Government appeal barred).
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case,1421 held that a Government appeal in Martin Linen was barred by 
the double jeopardy clause.1422

1421. Id. at 1356-57; see United States v. Sanford, 429 U.S. 14, 16 (1977) (dismissal of 
indictment was pretrial order).

1422. 97 S. Ct. at 1356.
1423. 338 U.S. 552 (1950).
1424. Id. at 560; Greene v. Massey, 546 F.2d 51, 56 (5th Cir. 1977) (reversal of conviction 

for insufficient evidence no bar to retrial because defendant made motion for new trial at close of 
first trial). But see United States v. Robinson, 545 F.2d 301, 304 n.5 (2d Cir. 1976) (reversal of 
conviction for insufficient evidence rather than for trial court’s error bars retrial unless 
defendant requests new trial). The Government may also reprosecute the defendant when his 
conviction is reversed on grounds other than insufficient evidence. See United States v. Ball, 163 
U.S. 662, 664, 672 (1896) (reversal due to defective indictment no bar to reprosecution); United 
States v. Poll, 538 F.2d 845, 846-47 (9th Cir.) (reversal due to district court’s refusal to admit 
relevant evidence; Government may reprosecute defendant on different statutory violation 
regardless of whether it is same or separate offense for double jeopardy purposes), cert, denied, 
429 U.S. 977 (1976); Alvarez v. Estelle, 531 F.2d 1319, 1322 & n.3 (5th Cir. 1976) (reversal of 
conviction because indictment insufficient on its face no bar to reprosecution), cert, denied, 429 
U.S. 1044 (1977); cf. Lee v. United States, 97 S. Ct. 2141, 2146 (1977) (midtrial dismissal of 
indictment because of technical flaw did not bar retrial because no determination made relating 
to guilt or innocence).

1425. Sumpter v. DeGroote, 552 F.2d 1206, 1210 n.14 (7th Cir. 1977).
1426. 552 F.2d 1206, 1211-12 (7th Cir. 1977).
1427. Id. at 1211.
1428. Id. at 1212. The court distinguished cases in which the appellate reversal is founded on 

a technical error, reasoning that when the evidence adduced at trial clearly implicates the 
defendant, the societal cost of prohibiting retrial is too high. Id. at 1211.

1429. Id. at 1214.

Although the Government is forbidden to appeal an acquittal based 
on the evidence presented at trial, under the Supreme Court ruling in 
Bryan v. United States1423 the Government may reprosecute a 
defendant whose conviction is reversed by an appellate court for 
insufficient evidence1424 on the theory that he has waived his double 
jeopardy right by appealing and cannot complain when his conviction is 
reversed. 1425 The Seventh Circuit harshly criticized the Bryan rule this 
term in Sumpter v. DeGroote.1426 The court recognized that reversals 
based on the failure of the prosecution’s offer of proof constitute a 
judgment that the defendant was entitled to a directed verdict of 
acquittal at trial.1427 It observed that under Bryan such a defendant is 
nevertheless subjected to a retrial, even though another trial court 
might have granted the directed acquittal to which he is entitled, 
clearly barring a government appeal or reprosecution.1428 The court 
declined to directly contravene Bryan, however. When the state 
appealed the reversal of the defendant’s conviction, the Indiana 
Supreme Court affirmed the conviction in part and remanded the case 
solely on one issue, proof of which was an essential element of the 
state’s case.1429 Reasoning that the state on remand received a second 
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chance to prove a weak element in its case, but that the defendant 
would not have a similar opportunity to rehabilitate her defense 
concerning other elements, the Seventh Circuit held that the limited 
remand violated the double jeopardy clause.1430

1430. Id. at 1214, 1216.
1431. 97 S. Ct. 2909 (1977) (per curiam).
1432. Id.
1433. Id. at 2910. The court of appeals and the majority of the Supreme Court all assumed 

that the parties had in fact waived a jury trial, so that jeopardy attached upon the trial court’s 
hearing the evidence. Id. at 2910-11. (Rehnquist, J., with Burger, C.J., dissenting)._The 
dissenters, noting that the record did not clearly reflect a waiver by the parties of their right to a 
jury trial and a concomitant agreement to let the trial court determine guilt or innocence, 
suggested that the trial court’s decision might well have been a reconsideration of the 
defendant’s earlier motion to dismiss, in which case jeopardy would not yet have attached. Id. at 
2911. In the latter situation, the Government presumably would have been free to appeal. See 
Serfass v. United States, 420 U.S. 377, 380, 394 (1975) (when dismissal of indictment occurred 
at pretrial motion, government appeal permitted because jeopardy had not attached).

1434. 97 S. Ct. at 2910; see United States v. Wilson, 420 U.S. 332, 352-53 (1975) (when trial 
judge dismissed indictment because of delay after guilty verdict by trier of fact, no bar to 
reprosecution because if government appeal successful, guilty verdict reinstated without need 
for further factual proceedings).

1435. 97 S. Ct. at 2910; see United States v. Jenkins, 420 U.S. 358, 368, 370 (1975) (when 
trial court dismissed indictment for uncertain reasons prior to verdict or finding of guilt, 
reprosecution barred because no general finding of guilt, in form or in substance, to reinstate).

1436. 97 S. Ct. at 2910 (Rehnquist, J., with Burger, C.J., dissenting). Justice Stevens would 
also have set the case for oral argument. Id. (Stevens, J., dissenting).

1437. Id. at 2911 (Rehnquist. J., with Burger, C.J., dissenting); see note 1433 supra.
1438. 97 S. Ct. at 2911 (Rehnquist, J., with Burger, C.J., dissenting).

Finally, in Finch v. United States,1431 after a charge of unlawful 
fishing on an Indian reservation was submitted to the district court on 
a stipulated statement of facts, the district court granted the 
defendant’s motion to dismiss the information for failure to state an 
offense under the applicable treaties, and the Government ap
pealed.1432 After finding that jeopardy had attached, 1433 the Supreme 
Court held that the appeal was barred, even though it appeared that 
no further factual proceedings would be necessary if the appeal were 
successful,1434 because the trial court had made no general finding of 
guilt that could be reinstated on remand following an appellate 
reversal. 1435 Justice Rehnquist took issue with the Supreme Court’s 
decision in Finch, which was reached without benefit of either briefing 
on the merits or oral argument.1436 He emphasized that factual 
ambiguities in the record cast doubt on whether jeopardy had in fact 
attached.1437 Moreover, even if jeopardy had attached, he questioned 
whether a formal finding of guilt below should be dispostive when all 
factual questions had been resolved below and the defendant would 
have been spared a new trial on remand.1438
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Trial

RIGHT TO COUNSEL

Scope and Application. This Term in Brewer v. Williams1439

1439. 97 S. Ct. 1232 (1977).
1440. U.S. Const, amend. VI (“In all criminal prosecutions, the accused shall enjoy the right 

... to have the Assistance of Counsel for his defense.”).
1441. 97 S. Ct. at 1239; accord, Kirby v. Illinois, 406 U.S. 682, 689-90 (1972); see Argersinger 

v. Hamlin, 407 U.S. 25, 37 (1972) (no prison sentence may be imposed on defendant convicted 
of petty crime, misdemeanor, or felony who was not afforded assistance of counsel); Powell v. 
Alabama, 287 U.S. 45, 68-69 (1932) (fundamental right to be heard would be of little avail if it 
did not comprehend right to be represented by counsel; if defendant unable to retain counsel in 
a capital case, due process requires assignment of counsel); cf. Middendorf v. Henry, 425 U.S. 
25, 34, 43-48 (1976) (no right to assistance of counsel at summary military court-martial because 
informal, nonadverserial proceeding not a sixth amendment prosecution and defendant 
sufficiently able to represent himself). Defendants also have a statutory right to assigned 
counsel. See notes 1458-61 infra and accompanying text.

1442. 97 S. Ct. at 1239; accord, Kirby v. Illinois, 406 U.S. 682, 689 (1972) (no right to counsel 
at preindictment showup because informal identification proceeding nonadversarial).

1443. 97 S. Ct. at 1235-37; accord, Massiah v. United States, 377 U.S. 201, 206 (1964) (right 
to counsel violated by introduction of defendant’s incriminating statements deliberately elicited 
by government informant during monitored postindictment conversation conducted in absence 
of counsel).

1444. 97 S. Ct. at 1236.
1445. Id. at 1239-40.
1446. Id. at 1242-43.
1447. 377 U.S. 201 (1964).

the Supreme Court reaffirmed that the sixth amendment1440 confers 
the right to assistance of counsel in a criminal case at or after the 
initiation of judicial proceedings1441 by formal charge, preliminary 
hearing, indictment, information, or arraignment,1442 and that once 
adversary proceedings have begun, the Government may not 
interrogate the defendant in the absence of counsel unless he has 
effectively waived his right to have counsel present. 1443 In Brewer the 
defendant was suspected of murdering a ten-year-old girl in Des 
Moines, Iowa on Christmas Eve. Following his surrender and 
arraignment in Davenport, Iowa, the defendant was driven the 160 
miles back to Des Moines. After indicating to the defendant’s lawyer 
that there would be no interrogation during the trip, the officer 
who accompanied Williams took advantage of Williams’ mental 
instability and strong religious beliefs to induce him to reveal the 
location of his victim’s body.1444 The majority found that the officer’s 
remarks constituted a form of interrogation1445 and that the defendant 
had asserted and not waived his right to counsel because he retained 
counsel at both ends of the journey and he consistently relied on the 
advice of counsel in dealing with police.1446 1447 Relying on Massiah v. 
United States,1441 the Court held that the introduction of evidence 
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obtained pursuant to the postarraignment interrogation violated the 
defendant’s right to the assistance of counsel.1448 Justice Stevens, 
concurring in the majority opinion, emphasized that by surrendering, 
the defendant had placed his trust in his lawyer, who in turn had relied 
on the police to honor their agreement not to question the defendant. 
The conviction, therefore, had to be reversed because the state could 
not be permitted to dishonor its promise to the lawyer.1449

1448. 97 S. Ct. at 1240-41. In Massiah the Government surreptitiously obtained incrimi
nating statements from the defendant by monitoring a postindictment conversation be
tween the defendant and a codefendant who was cooperating with the police. The Court re
versed the defendant’s conviction, holding that his right to counsel had been violated because 
“there was used against him . . . evidence of his own incriminating words, which federal agents 
had deliberately solicited from him after he had been indicted and in the absence of his 
counsel.” Massiah v. United States, 377 U.S. at 206. The Brewer majority discounted the factual 
differences between the cases as constitutionally irrelevant, stating unqualifiedly that Massiah 
established “the clear rule . . . that once adversary proceedings have commenced against an 
individual, he has a right to legal representation when the government interrogates him.” Brewer 
v. Williams, 97 S. Ct. at 1240.

Dissenting in Brewer, the Chief Justice argued that even if the interrogation constituted a 
technical violation of the sixth amendment, the majority erred in applying the exclusionary rule 
because the benefits derived from per se exclusion of reliable, noncoerced disclosures are far 
outweighed by the social costs incurred. Guilty defendants are released to be tried again and the 
truth-seeking process is seriously impaired for a marginal gain in deterrence of improper police 
conduct. Burger suggested that if the conduct of police falls far short of outrageous, evidence 
obtained in violation of the right to counsel should be admitted unless suppression is necessary 
to protect the fairness and integrity of the trial. Id. at 1250-54.

1449. 97 S. Ct. at 1247-48.
1450. United States v. Wade, 388 U.S. 218, 226 (1967); see Powell v. Alabama, 287 U.S. 45, 

57 (1932) (period from arraignment until trial critical to defense because consultation, 
investigation, and trial preparation vitally important; defendants have as much right to 
assistance of counsel as at trial itself). In Powell the Court first recognized that the right to 
counsel is a fundamental due process right applicable to the states under the fourteenth 
amendment. Id. at 71.

1451. Compare Coleman v. Alabama, 399 U.S. 1, 9 (1970) (counsel required at preliminary 
hearing because skilled examination and cross-examination could expose strengths and 
weaknesses in the prosecutor’s case and elicit and preserve testimony for use in impeaching 
witnesses at trial) and Mempa v. Rhay, 389 U.S. 128, 134, 137 (1967) (counsel required at 
posttrial proceeding for revocation of probation and deferred imposition of sentence to ensure 
adequate presentation of facts and mitigating circumstances) and United States v. Wade, 388 
U.S. 218, 236-37 (1967) (counsel required at postindictment lineup because numerous 
possibilities for errors in procedure and identification can be reduced by counsel, or illuminated 
by him at trial) and Hamilton v. Alabama, 368 U.S. 52, 54 (1961) (counsel required at 

An accused is entitled to the assistance of counsel at all “critical 
stages” of the criminal proceedings against him.1450 As applied in a 
series of Supreme Court decisions, the critical stage test provides a 
right to counsel after formal judicial proceedings have commenced 
and when counsel’s absence might impair the defendant’s right to a 
fair trial because the assistance of counsel could make a significant 
difference to the defense.1451 This term the Second Circuit applied the 
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critical stage test to hold that there is no right to counsel at a parole 
release hearing provided the hearing procedures are otherwise fair.1452 
The court reasoned that the inmate’s need for counsel is outweighed 
by the parole board’s interest in privately interviewing him to observe 
his unprompted demeanor.1453 In cases involving allegations of juror 
irregularities, the Fifth Circuit held that exclusion of counsel from a 
judge’s in camera questioning of a jury foreman and court personnel 
concerning improper contacts effected during the jury’s deliberation 
was harmless error.1454 Similarly, the Ninth Circuit held that counsel 
need not be present at an in camera examination of unsequestered 
jurors concerning the influence of media coverage adverse to the 
defense.1455

arraignment because under state law, defenses had to be pleaded or lost) and Moore v. 
Michigan, 355 U.S. 155, 159-60 (1957) (counsel required at entry of guilty plea to insure that 
defendant is advised of availability of defenses) with Gilbert v. California, 388 U.S. 263, 267 
(1967) (counsel not required at taking of handwriting exemplars because minimal risk that 
absence of counsel might derogate defendant’s right to fair trial).

1452. Holup v. Gates, 544 F.2d 82, 84 (2d Cir. 1976) (procedure allowing counsel to have 
prehearing conference with chairman and to place written material before board is fair), cert, 
denied, 91 S. Ct. 1571 (1977); see Ganz v. Bensinger, 480 F.2d 88, 89 (7th Cir. 1973) (no right to 
counsel at parole release hearing).

1453. 554 F.2d at 84.
1454. United States v. Parker, 549 F.2d 998, 1000 (5th Cir. 1977).
1455. Polizzi v. United States, 550 F.2d 1133, 1138 (9th Cir. 1976).
1456. See Maynard v. Meachum, 545 F.2d 273, 278 (1st Cir. 1976) (right to counsel of one’s 

choice not absolute; court may require defendant to proceed to trial even if he is not entirely 
satisfied with appointed counsel; defendant must either proceed with appointed counsel or 
proceed pro se); United States v. Shuey, 541 F.2d 845, 847 (9th Cir. 1976) (right to counsel of 
one’s choice not absolute; defendant may be forced to proceed with designated counsel if 
defendant is seeking other counsel to delay or disrupt proceedings), cert, denied, 429 U.S. 1092 
(1977); United States v. Dinitz, 538 F.2d 1214, 1219, 1224 (5th Cir. 1976) (en banc) (right to 
counsel of one’s choice subject to judicial discretion required to preserve order; counsel who 
repeatedly disrupted proceedings dismissed from case), cert, denied, 429 U.S. 1104 (1977).

1457. Johnson v. Zerbst, 304 U.S. 458, 463 (1938); see Gideon v. Wainwright, 372 U.S. 335, 
342 (1963) (extending indigent defendant’s right to assigned counsel to state courts).

The right to the assistance of counsel does not mean that an 
individual has an unlimited right to choose his own attorney; 
therefore, it is proper in appropriate circumstances for the trial court 
to compel the defendant to proceed with the attorney selected by the 
court or to prohibit representation by a certain attorney. 1456 A 
defendant who is unable to retain counsel is entitled to have counsel 
assigned to represent him, unless he waives his right. 1457 Statutory 
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rights to appointed counsel1458 extend to indigent defendants,1459 non
indigent defendants who cannot afford counsel,1460 and to defendants 
whose inability to procure counsel results from factors that are not 
financial.1461 The accused bears the burden of proving indigency or 
other inability to retain counsel, and courts will construe a refusal to 
provide adequate financial information as an effective waiver of the 
right to have counsel assigned.1462

1458. See 18 U.S.C. §3005 (1970) (defendant indicted for capital crime entitled to have up to
two attorneys appointed); id. §3006A(a) (requiring district courts to establish plan for 
providing counsel to persons financially unable to obtain counsel in enumerated proceedings 
including those at which defendant has sixth amendment right to counsel); Fed. R. Crim. P. 44(a) 
(defendants unable to obtain counsel entitled to have counsel appointed). This term the Fourth 
Circuit held that the statutory right to have the assistance of two attorneys in capital cases must 
be affirmatively invoked. See Riddick v. United States,___ F.2d____ ,____, No. 75-1565, at 3
(4th Cir. May 6, 1976) (per curiam) (sixth amendment satisfied by appointment of one attorney; 
statutory right to two attorneys in capital case contingent on request); United States v. Williams, 
544 F.2d 1215, 1218 (4th Cir.) (waiver of purely statutory right to two attorneys will be 
presumed unless defendant can prove request; court not required to call defendant’s attention 
to right and no prejudice will be presumed from failure to do so), cert, denied, 429 U.S. 887 
(1976).

1459. See 18 U.S.C. §3006A(a) (1970) (district courts required to establish plan for 
providing counsel to persons financially unable to obtain counsel); Fed R. Crim. P. 44(a) 
(defendants unable to retain counsel entitled to have counsel appointed).

1460. 18 U.S.C. §3006A(b) (1970) (court must advise defendant appearing without counsel 
that counsel will be appointed if he is financially unable to obtain counsel} (emphasis added).

1461. Ff.D. R. Crim P. 44(a). The rule is broader in this respect than section 3006A(b), which 
limits the right to appointed counsel to defendants who are financially unable to retain counsel. 
18 U.S.C. §3006A(b) (1970).

1462. See United States v. Ellsworth, 547 F.2d 1096, 1097-98 (9th Cir. 1976) (tax evader 
who refused to complete financial affidavit on fifth amendment grounds despite assurance that 
contents privileged waived right to have counsel assigned), cert, denied, 91 S. Ct. 2636 (1977).

1463. 429 U.S. 545 (1977).
1464. Id. at 550-51. The Court recognized that the per se rule adopted by the Fourth Circuit 

would have a prophylactic effect, eliminating any need to speculate about whether the agent had 
communicated to the prosecution what he learned from his meetings with the defendant and his 
counsel. Noting the necessity and value of undercover work, the Court concluded, however, that 
the rule cut much too broadly because it would require an informant to refuse to attend attorney
client meetings, thereby unmasking himself, and it would mandate setting aside convictions even 
though no privileged information was communicated to the prosecution. Id. at 557-58.

Attorney-Client Relationship. In Weatherford v. Bursey,1463
decided this Term, the Supreme Court rejected the Fourth Circuit’s 
rule that an intrusion into the attorney-client relationship is a per se 
violation of the sixth amendment if it is knowingly arranged and 
permitted by the prosecution.1464 In Weatherford an undercover agent, 
who had been arrested with the defendant for vandalizing a selective 
service office, was invited by the defendant and his counsel to 
participate in two pretrial meetings to assist in planning defense 
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strategy.1465 Continuing the masquerade, the agent attended the 
meetings, not for the purpose of obtaining information but to maintain 
his cover.1466 At no time did the agent discuss the meetings with his 
superiors, and it was only because the agent’s cover was undermined 
by unrelated events that the prosecutor decided, on the day before 
trial, to call him as a witness.1467 When called, the agent gave an 
eyewitness account of the defendant’s activities at the selective 
service office.1468 Finding neither purposeful intrusion by the agent 
into the pretrial meetings nor any communication of defense strategy 
by the agent to the prosecution, and emphasizing that no tainted 
evidence was offered at trial, the Court held that the defendant’s 
proof fell short of establishing a section 1983 claim because the 
intrusion did not violate the defendant’s sixth amendment rights.1469 1470 1471 
The Court interpreted its previous holdings in Black v. United 
States1410 and O’Brien v. United States1411 as prohibiting only 
intrusions into the attorney-client relationship that directly or 
indirectly produce evidence offered at trial.1472 1473 Similarly, the Court 
stated that Hoffa v. United States1413 does not prohibit the intrusion of 

1465. Id. at 547-48.
1466. Id. at 548. From the outset, the agent advised the defendant and his counsel that he 

would obtain a severance of his case. Id.
1467. Id. at 549.
1468. Id.
1469. Id. at 558.
1470. 385 U.S. 26, 27 (1966) (per curiam) (case remanded for new trial because Solicitor 

General conceded that petitioner entitled to judicial determination of whether Government’s 
eavesdropping on petitioner’s pretrial meetings with counsel violated sixth amendment even 
though no information derived from overheard conversations was used at trial).

1471. 386 U.S. 345, 345 (1967) (per curiam) (case remanded for new trial because Solicitor 
General advised Court that Government had eavesdropped on two of defendant’s conversations 
concerning the forthcoming trial, but asserted that contents of overheard conversations were not 
communicated to prosecuting attorneys).

1472. 429 U.S. at 554; see Mastrian v. McManus, 554 F.2d 813, 828 (8th Cir. 1977) (inmate 
who frequently communicated with prosecutor eavesdropped on attorney-client conversations; 
no violation of sixth amendment because no evidence that eavesdropper was acting as agent for 
enforcement authorities or communicated substance of conversations to them); United States v. 
Woods, 544 F.2d 242, 254-55 (6th Cir. 1976) (government meetings with defendant in absence 
of counsel not condoned because they may violate right to counsel; harmless error in this case 
because meeting sought by defendant’s wife and no evidence obtained from meeting presented 
at trial), cert, denied, 97 S. Ct. 1652 (1977); United States v. Valencia, 541 F.2d 618, 620-21 (6th 
Cir. 1976) (sixth amendment violated by intrusion into attorney-client relationship because 
attorney’s secretary, who acted as paid government informant, communicated to the 
Government information concerning defendant’s involvement in smuggling offense).

1473. 385 U.S. 293 (1966) (government informer placed in defendant’s hotel room during 
ongoing criminal trial overheard conversations that led to defendant’s conviction at a 
subsequent trial for attempting to bribe juror; no violation of sixth amendment because even 
though informer intruded on strategy sessions between defendant and his counsel, incriminating 
statements obtained by the informer were totally unrelated in time and subject matter to 
conferences between defendant and counsel).



474 The Georgetown Law Journal [Vol. 66:201

informers into the attorney-client relationship, but only prohibits the 
informer from transmitting to the prosecution privileged information 
pertinent to the ongoing trial.1474

1474. 429 U.S. at 553.
1475. 425 U.S. 80 (1976).
1476. Id. at 91. The trial court in Geders feared that the defendant would be “coached” by his 

counsel during the overnight recess, but the Court suggested that finishing the examination 
without a recess or permitting the prosecutor to cross-examine the witness on the subject of 
coaching are better ways to deal with a coached witness than denying him access to his lawyer. 
Id.; see United States v. Allen, 542 F.2d 630, 632 (4th Cir. 1976) (defendant denied effective 
assistance of counsel because judge ordered her not to speak to her lawyer during overnight 
recess), cert, denied, 430 U.S. 908 (1977); Circuits Note: 1975-1976 Term at 379 & nn. 1148-51.

1477. 425 U.S. at 89 n.2 (issue not presented because trial court had permitted consultation 
during brief recess). Because Geders dealt only with the defendant’s access to his attorney 
during trial, the Court did not consider whether access could be restricted in other 
circumstances. Id. at 91. The Ninth Circuit ruled this term that a foreign government may 
substantially interfere with the attorney-client relationship for security purposes during the 
taking of depositions in a foreign country. United States v. King, 552 F.2d 833, 842 (9th Cir. 
1976) (severe restrictions imposed by foreign government; no suggestion of active misconductor 
passive acquiescence by prosecutor), cert, denied, 97 S. Ct. 1646 (1977).

1478. United States v. Bryant, 545 F.2d 1035, 1036 (6th Cir. 1976) (per curiam) (forbidding 
consultation during one-hour recess from direct testimony violates right to counsel); United 
States v. Allen, 542 F.2d 630, 633 (4th Cir. 1976) (denial of access during 20-minute recess from 
direct testimony and very short recess at conclusion of direct testimony violates right to counsel; 
holding given prospective application only), cert, denied, 430 U.S. 908 (1977).

1479. United States v. Horger, 547 F.2d 1204, 1205-06 (4th Cir. 1977).
1480. 552 F.2d 1265 (7th Cir. 1977).

Last Term in Geders v. United States1*15 the Supreme Court 
considered the degree to which judicial interference with the attorney
client relationship is permissible, holding that an order forbidding a 
defendant to consult with his attorney during an overnight recess 
between the defendant’s direct and cross-examination testimony 
violated the defendant’s right to counsel.1476 In Geders the Court 
expressly reserved the question whether a defendant’s rights would be 
violated by an order preventing consultation during a brief recess.1477 
This term two circuits considered the issue, holding that absent 
extraordinary or compelling circumstances any restriction on a 
defendant’s access to his attorney during trial is constitutionally 
impermissible under the Geders rationale. 1478 In a further refinement, 
one court refused to give Geders retroactive application in the absence 
of substantial actual prejudice because the integrity of the factfinding 
process had not been affected and because a finding of retroactivity 
would affect many other convictions.1479 1480

In United States v. Kopel1*™  the Seventh Circuit rejected the 
argument that the attorney-client relationship is burdened by the use 
of grand jury transcripts to show that the defendant in a perjury 
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prosecution consulted with his attorney prior to giving answers that 
form the basis of the perjury charge.1481 The court emphasized that 
the grand jury transcripts in which the consultations were recorded 
were highly relevant to the determination of whether the allegedly 
perjured answers were deliberate or the result of inadvertence,1482 and 
rejected the defendant’s assertion that the trial jurors would treat the 
defendant’s consultations with counsel as evidence of guilt. 1483 The 
dissent, however, would have reversed the conviction on the ground 
that it is unfair to advise a person of his right to counsel and then use 
evidence of the exercise of that right against him in a subsequent trial 
regardless of how probative the evidence may be.1484

1481. Id. at 1272.
1482. Id. at 1270.
1483. Id. at 1271.
1484. Id. at 1277 (Swygert, J., dissenting).
1485. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970); see Powell v. Alabama. 287 

U.S. 45, 71 (1932) (counsel cannot be assigned at such a time or under such circumstances as to 
preclude effective aid).

1486. McMann v. Richardson, 397 U.S. 759, 771 (1970); see notes 1228-35 supra and 
accompanying text (effectiveness of counsel in the guilty plea context).

1487. See United States v. Taylor,___ F.2d____ ,____, No. 76-1210, at 2829 (2d Cir. Apr.
13, 1977) (cross-examination alleged to be inadequate, but counsel challenged witnesses’ 
identification of defendant and other testimony; representation adequate under farce 
and mockery test), cert, denied, 97 S. Ct. 2958 (1977); Gillihan v. Rodriguez, 551 F.2d 1182, 
1187 (10th Cir. 1977) (counsel failed to make various pretrial motions and made uncontested 
change in defense theory; representation adequate under farce and mockery standard); 
Rickenbacker v. Warden, Auburn Correctional Facility, 550 F.2d 62, 65-66 (2d Cir. 1976) 
(counsel made no opening statement and failed to object to inadmissible evidence; 
representation adequate under farce and mockery standard), cert, denied, 46 U.S.L.W. 3192 
(U.S. Oct. 4, 1977); United States v. Joyce, 542 F.2d 158, 160 (2d Cir. 1976) (per curiam) 
(counsel left trial briefly to conduct other business, but had previously engaged in three-day 
preparation, including lengthy conference with codefendant’s counsel; representation adequate 
under farce and mockery standard); United States v. Ramirez, 535 F.2d 125, 129-30 (1st Cir. 
1976) (counsel failed to object to hearsay and failed to request instruction on definition of 
possession on behalf of defendant charged with smuggling heroin; representation adequate 
under farce and mockery standard).

Effective Assistance. The right to counsel guaranteed by the
sixth amendment is the right to the effective assistance of counsel.1485 
The Supreme Court has said that advice regarding guilty pleas must 
be within the range of competence demanded of attorneys in criminal 
cases,1486 but it has never explicitly defined the minimum degree of 
effectiveness applicable in all circumstances. In the absence of 
Supreme Court authority, the circuits have developed varying 
standards of minimum effectiveness. Adhering to the traditional test, 
the First, Second, and Tenth Circuits regard ineffectiveness as a level 
of performance that shocks the conscience and renders the 
proceedings a farce and mockery.1487 The Seventh Circuit defines 
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effectiveness as a level of performance exceeding miminum standards 
of professional competency. 1488 In the Third Circuit, counsel must 
exercise the level of skill and knowledge customary to the time and 
place of the representation.1489 Similarly, the Fourth, Fifth, Sixth, and 
District of Columbia Circuits use standards requiring that counsel’s 
advice be reasonably competent or effective.1490 This term the Eighth 
Circuit also seems to have rejected the strongly criticized farce or 
mockery standard1491 in favor of a standard requiring that counsel 

1488. See United States v. Brugger, 549 F.2d 2, 3-4 (7th Cir.) (representation adequate under 
minimum standards test despite court’s denial of second continuance for time to prepare), cert, 
denied, 97 S. Ct. 2186 (1977); Spencer v. Warden, Pontiac Correctional Center, 545 F.2d 21, 23- 
25 (7th Cir. 1976) (representation inadequate under minimum standards test because counsel 
concededly unprepared, appointed late, made no opening statement, called no witnesses, and 
conducted ineffective cross-examination); United States v. Chaussee, 536 F.2d 637,642-43 (7th 
Cir. 1976) (representation adequate under minimum standards test even though counsel failed 
to discover results of mental examination and neither asserted insanity defense nor moved for 
continuance to prepare defense; court will not pass on trial tactics).

1489. Moore v. United States, 432 F.2d 730, 736 (3d Cir. 1970) (establishing customary skill 
and knowledge standard; representation adequate under new standard even though counsel 
appointed day before trial).

1490. See, e.g., United States v. LaRiche, 549 F.2d 1088, 1095 (6th Cir.) (counsel 
representing three codefendants charged with conspiracy to transport stolen goods rendered 
reasonably effective assistance despite possible conflicts of interest; appellant expressly waived 
separate counsel at pretrial hearings and no actual conflict shown), cert, denied, 97 S. Ct. 1687 
(1977),petition for cert. filed sub nom. Cisternino v. United States, 46 U.S.L.W. 3155 (U.S. Sept. 
2, 1977) (No. 77-343); United States v. Moore, 554 F.2d 1086. 1089 (D.C. Cir. 1976) (counsel 
acted as diligent and conscientious advisor despite failure to file motion to suppress; court will 
not second-guess tactics); United States v. Fessell. 531 F.2d 1275, 1278 (Sth Cir. 1976) (counsel 
who failed to prepare insanity defense for former mental patient, who left hospital against 
doctor's advice three months prior to alleged crime, failed to render reasonably effective 
assistance); United States v. DeCoster (DeCoster I), 487 F.2d 1197, 1202 (D.C. Cir. 1973) 
(defendant entitled to reasonably competent assistance of attorney acting as his diligent 
conscientious advocate; ABA Standards describe specific functions that counsel must under
take). The Fourth Circuit was one of the first circuits to use a reasonably effective assistance 
standard. See Coles v. Peyton, 389 F.2d 224, 226 (4th Cir.) (counsel must be appointed 
promptly so that he can have reasonable opportunity to prepare, must advise client of 
rights and available defenses, and must conduct appropriate factual and legal investigations; 
failure to perform adequately any of these services renders assistance ineffective unless state 
can show lack of actual prejudice), cert, denied. 393 U.S. 849 (1968). Nevertheless, the circuit 
has recently cited the farce and mockery standard with approval. See United States v. 
Blankenship. 548 F.2d 1118, 1121-22 (4th Cir. 1976) (dictum) (counsel ineffective only when 
performance so transparently inadequate as to make farce of trial).

1491. See Bazelon, The Realities of Gideon and Argersinger, 64 Geo. L. J. 811, 819 (1976) 
(farce and mockery test termed a “mockery of the sixth amendment” because it requires only a 
minimal level of performance from counsel); Bazelon, The Defective Assistance of Counsel, 42 
U. ClN. L. Rev 1, 29 (1973) (test criticized because too vague to provide courts and lawyers with 
notice of what effective assistance requires and because it places heavy burden of proof on 
defendant to show prejudice); Finer, Ineffective Assistance of Counsel, 58 Cornell L. Rev 1077, 
1078 (1973) (test deemed too vague and deemed to place too heavy a burden on defendant; 
prevents defendant from being acquitted when counsel’s errors are serious and prejudicial but not 
blatant enough to make trial a farce).
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exercise the customary skills and diligence of a reasonably competent 
attorney under similar circumstances.1492 The Ninth Circuit has yet to 
settle on any single standard.1493 Reviewing these formulations and 
the cases decided this term, it appears that most circuits have either 
rejected or are moving away from the farce and mockery standard to a 
variant of a stricter reasonableness test.1494 At the forefront of this 

1492. United States v. Easter, 539 F.2d 663, 665-66 (8th Cir. 1976) (representation 
ineffective under reasonable competence standard because appointed counsel trying first 
criminal case materially prejudiced defendant by failing to file motion to suppress). A number of 
Eighth Circuit cases have cited Easter for the proposition that the applicable standard is 
reasonable competence. See Agee v. Wyrick, 546 F.2d 1324, 1326-28 (8th Cir. 1976) (per 
curiam) (possible violation of reasonable competence standard when counsel failed to object to 
inadmissible evidence; case remanded for determination of whether sentence affected by 
introduction of evidence); Pinnell v. Cauthron, 540 F.2d 938, 942-43 (8th Cir. 1976) 
(representation ineffective under reasonable competence standard because representation 
consisted solely of perfunctory attempt to cross-examine). Previously, the Eighth Circuit had 
applied the farce and mockery standard not as a test of ineffectiveness but as an indication of a 
defendant’s heavy burden to prove that his counsel’s performance resulted in an unfair trial. See 
McQueen v. Swenson, 498 F.2d 207, 213-14 (8th Cir. 1974) (heavy burden to prove 
ineffectiveness satisfied by showing that counsel’s preparation in first degree murder case 
consisted solely of client interview). This version of the farce and mockery standard may still 
retain its vitality in the circuit, however, because Easter also states that when counsel fails to 
satisfy his duty of being reasonably competent, the proceeding may be said to have reduced to a 
farce and mockery of justice. 539 F.2d at 666.

1493. Compare Cooper v. Fitzharris, 551 F.2d 1162, 1165 (9th Cir. 1977) (applicable
effectiveness standard is whether counsel is reasonably likely to render and is rendering 
reasonably effective assistance; circuit has never used farce and mockery standard when 
counsel’s failure egregious) with Saunders v. Eyman,___ F.2d____ ,____, No. 75-3485, at 727
(9th Cir. April 18, 1977) (to demonstrate ineffectiveness, petitioner must show counsel’s 
performance made trial farce and mockery). See generally id. at___  , No. 75-3485 at 730
n.l (Ely, J., dissenting) (standard of effective assistance has become confused in circuit; 
reasonably effective standard preferable); United States v. Lemon, 550 F.2d 467, 473 (9th Cir. 
1977) (several standards of effectiveness available; none violated by counsel’s failure to object 
to admission of evidence ruled to be admissible at pretrial suppression hearing or by failure to 
object to allegedly misleading insanity instructions); de Kaplany v. Enomoto, 540 F.2d 975, 987 
(9th Cir. 1976) (en banc) (farce and mockery, denial of fundamental fairness, and reasonably 
effective assistance tests recently have been applied in circuit; counsel’s decision not to plead 
diminished capacity or to request venue change in highly publicized murder case based on sound 
strategy; court will not choose between standards when all standards indicate effective advice), 
cert, denied, 429 U.S. 1075 (1977).

1494. United States v. DeCoster (DeCoster II), No. 72-1283, at 10 n.17 (D.C. Cir. Oct. 19,
1976) (unpublished opinion) (Bazelon, C.J.) (Third, Fourth, and Fifth Circuits had rejected 
farce and mockery test in favor of reasonableness test when case remanded in 1973; Sixth, 
Seventh, and Eighth Circuits appear to have followed trend), rehearing en banc granted, No. 72- 
1283 (D.C. Cir. Mar. 17,1977); see United States v. Taylor,___ F.2d____ ,____ , No. 76-1210, at
2829 (2d Cir. Apr. 13, 1977) (no need to reconsider farce and mockery test because counsel 
effective under any standard), cert, denied, 97 S. Ct 2958 (1977); Rickenbacker v. Warden, 
Auburn Correctional Facility, 550 F.2d 62, 66-67 (2d Cir. 1976) (court should reconsider farce 
and mockery standard, but brevity of counsel’s cross-examination and summation and his failure 
to object to prosecutor’s closing remarks insufficient to support finding of ineffectiveness under 
any standard), cert, denied, 46 U.S.L.W. 3192 (U.S. Oct. 4, 1977).
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trend is the District of Columbia Circuit, which has added bite to its 
reasonably competent assistance standard by imposing specific 
guidelines to which counsel must adhere.1495

1495. See United States v. DeCoster (DeCoster I), 487 F.2d 1197,1203-04 (D.C. Cir. 1973). 
The DeCoster court adopted guidelines established by the American Bar Association and 
specifically noted that counsel should confer frequently with the client to discuss facts, tactics, 
and strategy; advise the client of his rights; take steps to protect the client’s rights; and 
investigate the legal and factual aspects of the case. If a defendant shows a substantial failure to 
comply with any of the defense guidelines, he has demonstrated that his representation was 
ineffective unless the Government can prove the violation was not prejudicial. Id. at 1204. 
See generally ABA Standards.

1496. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970) (to be valid, guilty plea must be 
based on reasonably competent advice).

1497. See Spencer v. Warden, Pontiac Correctional Center, 545 F.2d 21, 25 (7th Cir. 1976) 
(lack of pretrial opportunity to prepare, attributable to tardy arraignment and appointment of 
counsel, precluded effective representation).

1498. 546 F.2d 1324 (8th Cir. 1976) (per curiam).
1499. Id. at 1326. Counsel testified that he failed to object to the highly prejudicial evidence 

because he thought it was admissible. In fact, there was a substantial body of case law clearly 
indicating that the evidence was inadmissible. The court noted, therefore, that there was no 
plausible strategic reason for the failure to object. Id.

Judge Webster, dissenting, argued that the remand was improper because state courts had 
already considered possible prejudice from the alleged errors of counsel, and warned that the 
decision would stimulate a rash of habeas corpus petitions claiming that alleged enhancements 
of jury-imposed sentences due to ineffective counsel must be considered separately from attacks 
on the verdict. Id. at 1328.

1500. 551 F.2d 1241 (D.C. Cir. 1976).
1501. See United States v. DeCoster (DeCoster I), 487 F.2d 1197, 1203-04 (D.C. Cir. 1973).
1502. 551 F.2d at 1249-50.
1503. Id. at 1249.

A defendant’s right to effective assistance attaches before trial,1496 
when the court must make available and counsel must utilize 
adequate time to prepare a defense,1497 and it extends through 
posttrial proceedings. This term in Agee v. Wyrick1*93 the Eighth 
Circuit dealt with a case in which the defendant had been convicted of 
rape and sentenced by a jury to a ninety-nine year term. Noting that 
counsel’s alleged incompetence, when weighed against the strong 
evidence of the defendant’s guilt, would not have affected the jury’s 
finding of guilt, the court remanded for determination of the question 
whether counsel’s failure to object to inadmissible evidence of past 
sexual misconduct unconstitutionally enhanced the sentence.1499 
Similarly, in United States v. Pinkney1500 the District of Columbia 
Circuit applied its effectiveness standards to sentencing, making it 
clear that the ABA Standards previously adopted as guidelines to 
which counsel must adhere1501 are applicable to sentencing as well as 
to the pretrial and trial phases of a proceeding1502 because sentencing 
may be the most important part of the entire proceeding for many 
defendants.1503 As a result, a District of Columbia attorney must 
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become familiar with and attempt to verify all sentencing reports,1504 
must confer with his client throughout the presentencing period to 
obtain the client’s informed views on dispositional alternatives,1505 
and must generally be prepared to present all the factors and 
circumstances necessary to ensure a reasonably meaningful sen
tencing hearing.1506

1504. Id. at 1249-50.
1505. Id. at 1250.
1506. Id. at 1251. __
1507. See Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977) (counsel’s assistance 

adequate if he is prepared and conducts defense with reasonable knowledge and skill); Salazar v. 
Estelle, 547 F.2d 1226, 1227 (5th Cir. 1977) (per curiam) (counsel’s failure to call witness valid 
element of trial strategy; effective counsel does not mean errorless counsel or counsel judged 
ineffective by hindsight).

1508. See, e.g., Benson v. United States, 552 F.2d 223, 224-25 (8th Cir. 1977) (per curiam) 
(counsel representing college-educated defendant who confessed to bank robbery after fruits 
and instrumentalities discovered during valid search not ineffective although he failed to 
conduct in depth legal and factual investigation; in the circumstances reasonably competent 
counsel would do no more than review prosecutor’s file); Davis v. Wainwright, 547 F.2d 261,264 
(5th Cir. 1977) (counsel who chose not to invoke state speedy trial statute not ineffective; 
effectiveness does not require assertion of every possible defense or mitigation theory); United 
States v. Smith, 551 F.2d 348, 354 (D.C. Cir. 1976) (counsel who chose not to challenge photo 
identification not ineffective because photo array known to be beyond challenge); Harshaw v. 
United States, 542 F.2d 455, 457 (8th Cir. 1976) (per curiam) (counsel who failed to conduct 
pretrial investigation not ineffective because evidence obtained by Government from 
eyewitnesses appeared irrefutable); Edwards v. Estelle, 541 F.2d 1162, 1163 (5th Cir. 1976) 
(per curiam) (counsel who failed to investigate self-defense claim not ineffective because 
information in prosecutor’s file disclosed confessions and autopsy report totally undermining 
self-defense claim); Cheely v. United States, 535 F.2d 934, 936 (5th Cir. 1976) (per curiam) 
(counsel who chose not to present insanity defense not ineffective because results of psychiatric 
examinations disclosed no reasonable basis for insanity defense). Compare Cooper v. Fitzharris, 
551 F.2d 1162, 1166 (9th Cir. 1977) (counsel who failed to challenge search of doubtful validity 
ineffective as a matter of law) with Gillihan v. Rodríguez, 551 F.2d 1182, 1189 (10th Cir. 1977) 
(counsel who failed to challenge questionable jury instruction not ineffective as a matter of law).

1509. See, e.g., Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977) (court should not 
second-guess reasoned tactical choices in judging whether assistance reasonably effective); 
Salazar v. Estelle, 547 F.2d 1226, 1227 (5th Cir. 1977) (per curiam) (decision not to call 
additional witnesses valid trial strategy; reasonably effective counsel not to be judged with 
hindsight); Davis v. Wainwright, 547 F.2d 261, 263-64 (5th Cir. 1977) (in view of conflicting 
opinions rendered by state courts, not ineffective for counsel to interpret statute in manner least 
favorable to client); Akridge v. Hopper, 545 F.2d 457, 458-59 (5th Cir.) (faced with capital 
charge and no viable defense, counsel’s advice to plead guilty reasonable; competency not to be 
judged by whether advice correct in retrospect), cert, denied, 97 S. Ct. 2657 (1977); United 

The right to effective assistance does not require that counsel’s 
performances be errorless,1507 or that counsel undertake what appear 
to be fruitless or ritualistic tasks or duties.1508 Moreover, because the 
phrase ineffective assistance of counsel does not mean counsel judged 
to be ineffective with the benefit of hindsight, courts will not second- 
guess a lawyer’s strategic or tactical judgments provided they appear 
to be rational and informed.1509 In reviewing claims of ineffective 
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assistance of counsel, appellate courts apply a totality of the 
circumstances test, weighing the nature and seriousness of the crime 
charged, the evidence known to be available to the prosecution, the 
evidence susceptible to production by the defense, and the 
experience and capacity of defense counsel.1510 In applying the test, 
courts also weigh the conduct of the parties to ascertain the degree to 

States v. Smith, 551 F.2d 348, 353-54 (D.C. Cir. 1976) (counsel effective despite failure to move 
to suppress in-court identification by government witness; court reluctant to second-guess 
tactics of experienced counsel when product of deliberate and informed choice); United States v. 
Grummell, 542 F.2d 789, 791 (9th Cir. 1976) (per curiam) (to improve credibility, counsel had 
defendant’s mother testify about his prior drug use; choice of trial tactics by otherwise 
competent counsel may be unwise in retrospect, but rarely will deprive client of constitutional 
right), cert, denied, 429 U.S. 1051 (1977); de Kaplany v. Enomoto, 540 F.2d 975, 987 (9th Cir.
1976) (en banc) (counsel’s decision not to plead diminished capacity sound in view of psychiatric 
report; court’s task is to apply effectiveness standard, not argue about strategy), cert, denied, 429 
U.S. 1075 (1977); United States v. Edmonds, 535 F.2d 714, 720-21 (2d Cir. 1976) (counsel’s 
tactical decision not to attempt to impeach witness who later proved to be confidential informant 
did not render trial unfair).

1510. See, e.g., Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977) (ineffectiveness is 
determined by weighing particular facts and circumstances); Jones v. Henderson, 549 F.2d 995, 
997 (5th Cir. 1977) (preparation time is but one factor to be considered in applying the totality of 
circumstances test); Spencer v. Warden, Pontiac Correctional Center, 545 F.2d 21, 23 (7th Cir.
1977) (incompetency is a factual determination to be analyzed in light of totality of 
circumstances including such factors as seriousness of charge, nature of evidence on both sides, 
existence of evidentiary issues, and experience of counsel; concededly unprepared counsel 
ineffective); United States v. Faulkner, 538 F.2d 724. 729-30 (6th Cir.) (counsel appointed 
morning of trial effective although he had only 30-minute preparation time; totality of 
circumstances, including uncomplicated issues, 21-day delay between beginning of trial and 
presentation of defense, and vigorous representation indicate that no prejudice resulted from 
appointment), cert, denied. 429 U.S. 1023 (1976). Compare Williams v. Twomey, 510 F.2d 634, 
639 (7th Cir. 1975) (substitute counsel who was appointed on first day of trial, who had never 
handled a felony case before, and who failed to locate alibi witnesses, interview codefendant, 
seek continuance, and properly advise client on admissibility of prior arrest record ineffective) 
with Ortiz v. Sielaff, 542 F.2d 377, 380 (7th Cir. 1976) (counsel who presented alibi defense and 
then failed to object to introduction of unlawfully obtained impeachment statement not 
ineffective).

Generally, the circumstances to be weighed in an effectiveness determination must appear 
clearly on the record presented on appeal because reviewing courts will not consider extrinsic 
evidence. See Thomas v. Estelle, 550 F.2d 1014, 1016 (5th Cir. 1977) (per curiam) (court will 
not consider ineffectiveness claim not asserted in district court and based on facts outside 
record); United States v. Boyd, 530 F.2d 1269, 1271 (5th Cir. 1976) (ineffectiveness claim not 
considered when based not on record but on defendant’s unsworn outburst at trial and appellate 
counsel’s inference regarding what record should have contained), cert, denied, 429 U.S. 1099 
(1977). If the evidence of the alleged ineffectiveness, such as failure to properly investigate, 
would not normally appear in the trial record, the appellate court may require the trial court to 
supplement the record through affidavits or hearings. United States v. Pinkey. 543 F.2d 908, 
915 (D.C. Cir. 1976); United States v. DeCoster (DeCoster I), 487 F.2d 1197. 1204-05 (D.C. 
Cir. 197,3); cf. McQueen v. Swenson. 498 F.2d 207, 220 (8th Cir. 1974) (record insufficient to 
determine prejudice resulting from established ineffectiveness; defendant must establish actual 
prejudice on remand).
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which the defendant,1511 defense counsel,1512 or the state1513 caused or 
contributed to the situation giving rise to the ineffectiveness claim. 
Decisions reached this term in cases raising ineffectiveness claims 
based on allegedly inadequate preparation time illustrate the 
flexibility of the totality of the circumstances test.1514

1511. See United States v. Taylor,___ F.2d____ ,____, No. 76-1210, at 2835-36 (2d Cir.
April 13, 1977) (defendant in narcotics conspiracy case who fired counsel appointed six months 
before trial partially to blame for any lack of preparation by counsel appointed six days before 
trial; counsel not ineffective), cert, denied, 91 S. Ct. 2958 (1977); United States v. Peterson, 550 
F.2d 379, 381 (7th Cir. 1977) (defendant who requested representation by unlicensed counsel 
estopped from asserting ineffective representation).

1512. See United States v. Brugger, 549 F.2d 2, 4 (7th Cir.) (counsel received one-week 
continuance for preparation as requested, but was denied extension as warned; transcript 
indicated representation at uncomplicated hearing above minimum standard), cert, denied, 97 S. 
Ct. 2186 (1977); United States v. Ruiz, 533 F.2d 939, 940 (5th Cir. 1976) (per curiam) (although 
counsel in emotional shambles due to arrest three months prior to trial and second arrest during 
trial, counsel not ineffective when replacement counsel not sought after first arrest at 
defendant’s insistence, and uncomplicated trial substantially complete at time of second arrest), 
cert, denied, 429 U.S. 1002 (1977).

1513. See Spencer v. Warden, Pontiac Correctional Center, 545 F.2d 21, 25 (7th Cir. 1976) 
(state precluded effective preparation of defense by tardy assignment and appointment of 
counsel one day before trial); Pressley v. Wainwright, 540 F.2d 818, 821 & n.ll (5th Cir. 1976) 
(state precluded timely filing of petition for writ of certiorari to highest state court by tardy 
appointment of substitute counsel; state required to allow late petition or grant new trial), cert, 
denied, 97 S. Ct. 1688 (1977).

1514. See, e.g., Wojtowicz v. United States, 550 F.2d 786,792 (2d Cir.) (time spent researching 
and discussing defenses with defendant not critical test of validity of plea), cert, denied, 97 S. Ct. 
2938 (1977); Jones v. Henderson, 549 F.2d 995, 997 (5th Cir. 1977) (brevity of twenty-minute 
consultation prior to guilty plea only one factor to be considered in determining validity of plea); 
Summer v. United States, 538 F.2d 1208, 1210 & n.3 (5th Cir. 1976) (per curiam) (preparation 
time one of several factors determining effectiveness of assistance); United States v. Faulkner, 
538 F.2d724, 729-30 (6th Cir.) (no absolute rule for minimum preparation time), cert, denied, 429 
U.S. 1023 (1976). Compare Ortiz v. Sielaff, 542 F.2d 377, 380 (7th Cir. 1976) (counsel met 
collectively with four alibi witnesses for three minutes immediately before trial and failed to obtain 
interpreter for two who spoke poor English; preparation time adequate because case relatively 
simple, counsel experienced, no showing of prejudice, and record indicated representation 
adequate) and United States v. Faulkner, 538 F.2d at 729-30 (replacement counsel and defendant 
met for single 30-minute pretrial conference; preparation time adequate because defendant had 
benefit of pretrial counsel, case uncomplicated, key prosecution witness did not testify until third 
day of trial, and record disclosed no evidence of prejudice) with Spencer v. Warden, Pontiac 
Correctional Center, 545 F.2d 21, 25 (7th Cir. 1976) (tardy arraignment and appointment 
seriously impaired trial performance; lack of pretrial opportunity to prepare attributable to state 
precluded effective representation).

1515. See notes 1486-95 supra and accompanying text.

A convicted defendant seeking reversal on the ground of his 
counsel’s ineffectiveness has traditionally been required to overcome 
a two-tiered burden, showing first that counsel failed to meet the 
applicable standard of competence1515 and second that counsel’s 
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incompetence prejudiced his case.1516 In United States v. DeCoster 
(DeCoster Z)1517 the District of Columbia Circuit established a three- 
step system for allocating the burden of proof in effectiveness cases. 
Under the DeCoster I formulation, a defendant must first prove a 
violation of his right to the “reasonably competent assistance of an 
attorney acting as his diligent, conscientious advocate,”1518 and then 
he must prove that the violation was substantial.1519 Once the

1516. Harkins v. Wyrick, 552 F.2d 1308,1313 (8th Cir. 1977) (counsel’s failure to investigate 
insubstantial insanity defense did not render assistance ineffective; defendant must demonstrate 
actual prejudice); Haggard v. Alabama, 550 F.2d 1019, 1022 (5th Cir.) (counsel’s decision not to 
call witnesses to alleged armed robbery, including codefendants acquitted two years earlier, did 
not render assistance ineffective; defendant must demonstrate actual prejudice); United States v. 
Smith, 550 F.2d 277, 286 (5th Cir. 1977) (joint representation did not render assistance 
ineffective per se; defendant must demonstrate actual prejudice); Jones v. Taylor, 547 F.2d 808, 
811 (4th Cir. 1977) (counsel failed to subpoena defense witness, but because witness could 
provide no alibi, failure not prejudicial); United States v. Woods, 544 F.2d 242, 268-69 (6th Cir. 
1976) (joint representation of defendants in narcotics conspiracy trial did not render assistance 
ineffective per se because defendant waived right to separate counsel; defendant must show 
actual prejudice), cert, denied, 91 S. Ct. 1652 (1977); United States v. Carrigan, 543 F.2d 1053, 
1055 (2d Cir. 1976) (specific prejudice resulting from joint representation shown by summation 
emphasizing codefendant’s testimony at appellant’s expense); United States v. Kutas, 542 F.2d 
527, 529 (9th Cir. 1976) (joint representation of defendants in conspiracy to conceal and harbor 
felon trial did not render assistance ineffective per se; defendant waived right to separate counsel; 
actual prejudice must be shown), cert, denied, 429 U.S. 1073 (1977); Harshaw v. United States, 
542 F.2d 455, 457 (8th Cir. 1976) (per curiam) (counsel representing defendant charged with 
narcotics distribution failed to conduct factual investigation; although essential duty neglected no 
prejudice to defense because no viable leads and Government’s case overwhelming); United 
States v. Joyce, 542 F.2d 158, 160 n.6 (2d Cir. 1976) (per curiam) (counsel’s appointment three 
days before trial and brief absence from trial did not render assistance ineffective; defendant must 
show actual prejudice); Pinnell v. Cauthron, 540 F.2d 938, 942 (8th Cir. 1976) (total failure of 
representation shown when counsel characterized by court as “money-grubber” interviewed no 
witnesses, made no opening or closing statements, and failed to object to inadmissible evidence); 
United States v. Easter, 539 F.2d 663, 666 (8th Cir. 1976) (material prejudice shown when 
counsel trying first criminal case failed to move to suppress fruits of patently unlawful search). See 
also Circuits Note: 1975-1976 Term at 382 nn. 1164-69 and accompanying text.

1517. 487 F.2d 1197 (1973).
1518. Id. at 1202.
1519. Id. at 1204. In reviewing the decision on remand, the court held that in cases in which 

counsel’s ineffectiveness almost certainly impaired the defense in a manner that makes 
impairment difficult to prove, a substantial violation of the right to counsel can be presumed. 
United States v. DeCoster (DeCoster II), No. 72-1283, at 20-21 (D.C. Cir. Oct. 19, 1976) 
(unpublished opinion) (insufficient time to consult with the defendant, obvious conflict of 
interest, or denial of right to confer with counsel may be inherently prejudicial), rehearing en banc 
granted, No. 72-1283 (D.C. Cir. Mar. 17,1977); see Green v. Rundle, 434 F.2d 1112,1115 (3d Cir. 
1970) (burden to show prejudice excused when pervasiveness of ineffectiveness makes prejudice 
impossible to determine); Coles v. Peyton, 389 F.2d 224, 226-27 (4th Cir.) (prejudice 
presumed from near total failure to investigate), cert, denied, 393 U.S. 849 (1968). But see 
United States v. DeCoster (DeCoster II), No. 72-1283, at 48 n.16 (MacKinnon, J., dissenting) 
(no Fourth Circuit case has applied Coles burden of proof theory). The dissenting judge in 
DeCoster II did not disagree in principle that certain violations of the right to counsel may be 
inherently prejudicial. Id. at 33-34 (MacKinnon, J., dissenting). He emphasized, however, the
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defendant has satisfied this two-fold burden, the third step of 
DeCoster I requires that the prosecution prove that the substantial 
violation was harmless beyond a reasonable doubt.1520 Reviewing its 
three-step system this term in United States v. Pinkney,1521 the court 
held that an alleged omission by counsel was inconsequential in light 
of the facts presented, thereby implying that to prove a “substantial” 
violation of the right to counsel, a defendant must show that his 
counsel’s ineffectiveness impaired the defense.1522

overwhelming evidence of DeCoster’s guilt and rejected the majority’s conclusion that counsel’s 
failure to conduct an apparently futile factual investigation could be presumptively regarded as a 
substantial violation of DeCoster’s rights. Id. at 1 (MacKinnon, J., dissenting).

1520. 487 F.2d at 1204.
1521. 543 F.2d 908 (D.C. Cir. 1976).
1522. Id. at 917 n.60 (because the record discloses no evidence upon which counsel could 

dispute government allocution memorandum, failure to dispute inconsequential); see United 
States v. Moore, 554 F.2d 1086,1097 (D.C. Cir. 1976) (absent showing of adverse consequences, 
failure of counsel to investigate alleged love affair between defendant’s wife and key prosecution 
witness cannot be regarded as substantial).

1523. 551 F.2d 1162 (9th Cir. 1977).
1524. Id. at 1164-65; see Beasley v. United States, 491 F.2d 687, 696 (6th Cir. 1974) 

(harmless error does not apply to deprivation of fundamental right to effective assistance).
1525. 386 U.S. 18, 23 & n.8 (1967) (violation of right to counsel never harmless error).
1526. 551 F.2d at 1164.
1527. Id. at 1165; see Gedders v. United States, 425 U.S. 80, 92-93 (1976) (Marshall, J., 

concurring) (defendant challenging order prohibiting consultation with lawyer need not make 
preliminary showing of prejudice); Herring v. New York, 422 U.S. 853, 858 (1975) (denial of 
opportunity to make summation violates sixth amendment regardless of strength of prosecutor’s 
case).

In Cooper v. Fitzharris1523 the Ninth Circuit rejected the application 
of harmless error tests to cases involving ineffective counsel and held 
that once ineffectiveness is established, a conviction must be reversed 
without consideration of prejudice.1524 In support of its decision, the 
court noted that in Chapman v. California1525 the Supreme Court 
indicated that a violation of the right to counsel can never be harmless 
error1526 and that the Court recently reversed convictions in two right- 
to-counsel cases without requiring any showing of prejudice.1527

Conflict of Interest. Conflict of interest is a form of ineffective
assistance of counsel that results when external influences prevent a 
lawyer from devoting his full efforts to his client. This term two 
circuits considered cases in which defendants entered into attorney 
fee arrangements whereby their lawyers were to be paid out of 
proceeds from the sale of books and movies about the crimes. On 
appeal the defendants argued that because the royalties would 
probably decline if the defendants were acquitted, the fee arrange
ments created conflicts of interest that precluded the lawyers from 
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providing a fully effective defense. 1528 In Wojtowicz v. United States1529 
the Second Circuit criticized the practice, but did not find it 
constitutionally offensive. 1530 Similarly, in Ray v. Rose1531 the Sixth 
Circuit held that although such arrangements are fraught with 
potential conflicts of interest,1532 no constitutional violation occurred 
because the defendant proved no actual prejudice.1533

1528. See Wojtowicz v. United States, 550 F.2d 786, 793 (2d Cir.) (appointed counsel 
negotiated sale of movie rights: fees to be paid from proceeds), cert, denied. 97 S. Ct. 2938 
(1977); Ray v. Rose, 535 F.2d 966, 968-69, 974-75 (6th Cir.) (per curiam) (defendant and 
attorney agreed that attorney should receive share of receipts from book to be written by 
defendant), cert, denied. 429 U.S. 1026 (1976).

1529. 550 F.2d 786 (2d Cir.), cert denied, 91 S. Ct. 2938 (1977).
1530. Id. at 793.
1531. 535 F.2d 966 (6th Cir. 1976) (per curiam), cert denied, 429 U.S. 1026 (1977).
1532. Id. at 974.
1533. Id. at 974-75. The court noted that the potential prejudice inherent in the lawyer’s 

business stake did not color the defendant’s guilty plea and rejected the argument that the 
conflict induced the lawyer to recommend the plea. The court relied in part on expert testimony 
that the plea had reduced the value of the book receipts. Id.

1534. See Robinson v. Parratt, 546 F.2d 764, 767-68 (8th Cir. 1976) (impermissible for 
counsel representing codefendants accused of crime that was probably committed by one man to 
implicate defendant whose alibi witness disappeared by presenting alibi witness to exculpate 
other defendant); United States v. Carrigan. 543 F.2d 1053, 1055 (2d Cir. 1976) (conflict 
apparent when one of two jointly represented defendants gave testimony minimizing both 
defendants’ participation but totally inconsistent with codefendant’s alibi).

1535. See Glasser v. United States, 315 U.S. 60, 76 (1942) (duty of court to refrain from 
insisting or suggesting that counsel represent second client whose interests may diverge from 
those of first client). The Eighth Circuit held this term that habeas relief is appropriate when a 
trial judge, who is aware of potential conflicts of interest, denies motions to sever the trials of 
jointly represented defendants. Robinson v. Parratt, 546 F.2d 764, 767-68 (8th Cir. 1976).

1536. United States v. LaRiche, 549 F.2d 1088,1095 n.5 (6th Cir.), cert denied, 97 S. Ct. 1687 
(1977); Abraham v. United States, 549 F.2d 236, 239 (2d Cir. 1977) (per curiam); United States v. 
Gaines, 529 F.2d 1038, 1043 (7th Cir. 1976).

1537. Abraham v. United States. 549 F.2d 236, 239 (2d Cir. 1977) (per curiam).

The more typical conflict arises when codefendants are represented 
by the same attorney and one of them is denied effective assistance 
because the attorney is unable to press a defense on his behalf without 
implicating or otherwise prejudicing the other. 1534 Once the court 
becomes aware of a possible conflict it cannot require or even 
encourage counsel to represent jointly defendants who have potential 
conflicts of interest. 1535 On the contrary, the trial court has a duty to 
advise defendants immediately of the dangers posed by any conflict 
that appears to exist at any time, and it must remind them of their 
right to separate counsel.1536 Furthermore, because there is no right to 
joint representation, the court may require defendants to accept 
independent counsel. 1537 In the First and Second Circuits, failure of 
the trial court to hold a hearing as soon as a potential conflict develops 
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relieves the defendant of the burden of showing prejudice and places 
on the Government the burden of showing that the conflict caused no 
prejudice.1538

1538. United States v. Carrigan, 543 F.2d 1053, 1056 (2d Cir. 1976); see Abraham v. United 
States, 549 F.2d 236, 239 (2d Cir. 1977) (per curiam) (court held adequate evidentiary hearing 
on issue of joint representation; defendants must show prejudice to prevail on appeal of 
ineffectiveness claim).

Chief Judge Lumbard of the Second Circuit strongly recommends that courts adopt rules 
requiring separate counsel for each defendant in multidefendant cases. See United States v. 
Carrigan, 543 F.2d at 1058 (Lumbard, C.J., concurring).

1539. Johnson v. Zerbst, 304 U.S. 458, 468 (1938); see Glasser v. United States, 315 U.S. 60, 
70 (1942) (lawyer-defendant’s tacit approval of appointed counsel with conflicting interests 
ineffective waiver of right to counsel).

1540. 97 S. Ct. 1232 (1977).
1541. Id. at 1242; accord, Johnson v. Zerbst, 304 U.S. 458, 464 (1938); see von Moltke v. 

Gillies, 332 U.S. 708, 720-23 (1947) (written waiver of counsel in espionage case ineffective 
because involuntary and made without proper understanding; indictment complex and confusing 
to layman and days of incommunicado interrogation induced uncounseled guilty plea).

Because waiver of the right to counsel must be voluntary, a court cannot force a defendant to 
choose between his right to counsel and another constitutional right such as the right to testify. 
Accordingly, in Wilcox v. Johnson, 555 F.2d 115 (3d Cir. 1977), the Third Circuit held this term 
that it was error for the trial court to instruct the defendant that if he testified, his lawyer would 
be permitted to withdraw and he would be required to proceed pro se. Id. at 115.

1542. 97 S. Ct. at 1236-37.
1543. Id. at 1235.
1544. Id. at 1237. The Court also noted that the officer whose statements induced the 

incriminating disclosures neither prefaced his statements by advising the defendant of his right 
to counsel nor asked whether the defendant wished to relinquish the right. Id.

Waiver of Counsel and Pro Se Representation. A defendant
may waive his right to counsel, but judges indulge in every reasonable 
presumption against waiver.1539 This Term in Brewer v. Williams'5*0 
the Supreme Court reaffirmed that the standard to be applied in 
determining the question of waiver is whether the Government has 
proved “an intentional relinquishment or abandonment of a known 
right or privilege.”1541 The defendant in Brewer, a former mental 
patient who surrendered to police on the advice of counsel, was 
induced to make incriminating disclosures during a custodial, 
postarraignment automobile trip.1542 Prior to the 160-mile trip, the 
defendant had been advised by counsel that the police had agreed not 
to question him during the trip, and that he was to make no 
statements to the police until after they reached their destination and 
he conferred with his other attorney. 1543 Before making the 
incriminating disclosures, the defendant, apparently acting on the 
advice of counsel, repeatedly asserted that he would confess after 
conferring with counsel.1544 The Court found that the defendant had 
effectively asserted his right to counsel by securing lawyers at both 
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ends of the trip. Treating the defendant’s statements regarding his 
intention to confess as “the clearest expression” that he desired the 
presence of counsel before any interrogation took place, and 
emphasizing his consistent reliance on counsel, the Court held that 
the defendant had expressly and implicitly asserted and not waived 
his right to counsel. 1545 Dissenting, four Justices stated that because 
the defendant had been advised of and understood his right to remain 
silent in the absence of counsel, and because his decision to talk was 
not the product of an overborne will, his statements evidenced a 
knowing and intentional relinquishment of his right to counsel.1546

1545. Id. at 1242.
1546. Id. at 1257-58 (White, J., with Blackmun & Rehnquist, JJ., dissenting); see id. at 1249 

(Burger, C.J., dissenting).
1547. 422 U.S. 806 (1975).
1548. Id. at 819-20; cf. 28 U.S.C. §1654 (1970) (parties may plead their own causes). A 

defendant may not, of course, be required to proceed pro se. See Wilcox v. Johnson, 555 F.2d 
115, 120-21 (3d Cir. 1977) (error for trial court to instruct defendant that if he testified his 
lawyer would be permitted to withdraw and he would be required to proceed pro se).

1549. Faretta v. California, 422 U.S. 806, 834 n.46 (1975); United States v. Pilla, 550 F.2d 
1085, 1093 (8th Cir.), cert, denied, 97 S. Ct. 2954 (1977).

1550. Faretta v. California, 422 U.S. 806, 834 n.46 (1975); United States v. Evans, 542 F.2d 
805, 811 (10th Cir. 1976) (pro se defendant participating in hybrid representation waived right 
to proceed pro se as a result of three vocal disruptions each culminating in removal from 
courtroom), cert, denied, 429 U.S. 1101 (1977).

1551. Maynard v. Meachum, 545 F.2d 273, 277 (1st Cir. 1976) (hybrid representation 
functional equivalent of full representation when defendant in consultation with standby counsel 
questioned panels, made opening and closing statements, and cross-examined witnesses).

1552. See United States v. Bennett, 539 F.2d 45, 50 (10th Cir.) (right to self-representation 
must be clearly and unequivocally asserted; hybrid representation not allowed because defendant 
vacillated over competency to proceed pro se), cert, denied, 429 U.S. 925 (1976).

1553. Id.

In Faretta u. California13*1 the Supreme Court held that the sixth 
amendment guarantees to a defendant the right to conduct his own 
defense if he voluntarily and intelligently elects to do so. 1548 The right 
to proceed pro se is not violated if the court insists on appointing 
standby counsel capable of assuming the defense in the event the 
defendant becomes incapable of representing himself.1549 Moreover, 
the court may find a constructive waiver of the right to self
representation if the pro se defendant disrupts the trial.1550 The court 
may also permit a hybrid representation in which counsel handles 
some parts of the defense, and the defendant handles others.1551 It is 
within the court’s discretion to interpret any vacillation or equivo
cation by the defendant as to whether he wishes to proceed pro se or 
with hybrid representation as an ineffective waiver of his right to 
counsel, 1552 in which case the court may insist that the defendant have 
counsel.1553
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In Maynard v. Meachum,1554 decided this term, the defendant, who 
was dissatisfied with his appointed counsel, reluctantly participated 
in hybrid representation after the court refused to appoint substitute 
counsel. 1555 On appeal, the case presented the First Circuit with the 
question whether the defendant’s acquiescence in the hybrid 
representation constituted a waiver of his sixth amendment right to 
full representation. 1556 The court concluded that the standard for 
waiving part of a constitutional right should not differ from the 
standard for waiving the entire right1557 and remanded the case for a 
determination as to whether the waiver was effective. 1558 Noting that 
such a determination would have to take into account all of the 
circumstances of the case, including the defendant’s background, 
experience, and conduct,1559 the court provided detailed guidance 
concerning the factors to be considered.1560 The court directed that 
initial consideration be given to whether the reluctant selection by the 
defendant of the limited alternative of proceeding with hybrid 
representation was voluntary,1561 and, if so, whether his selection was 
knowingly and intelligently made.1562 Noting that the burden would be 
on the defendant to establish by a preponderance of the evidence that 
his choice was not knowingly and intelligently made, the court further 
directed that the trial court consider whether the defendant had a 
sense of the disadvantages of a pro se defense and an appreciation of 
the seriousness of the charge and the penalties to which he was 
exposed, whether he had been involved in other criminal trials, and 
whether he was represented by counsel before trial.1563

1554. 545 F.2d 273 (1st Cir. 1976).
1555. Id. at 276 (counsel made some objections, communicated motions and requests, and 

advised defendant how to cross-examine).
1556. Id. at 277.
1557. Id.
1558. Id. at 279.
1559. Id.', see Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (intelligent waiver depends upon 

circumstances including background, experience, and conduct of accused).
1560. 545 F.2d at 279.
1561. Id. at 277. The court noted that it is proper to constrain choice in the interest of orderly 

procedure, and that the resulting decision is considered voluntary unless the choice places the 
defendant in a dilemma of constitutional magnitude. Id. at 278. The dilemma would reach such a 
magnitude if the choice forced the defendant to proceed with incompetent or unprepared 
counsel, but a refusal without good cause to proceed with able counsel would be a voluntary 
waiver of the right to counsel. Id.

1562. Id. at 279.
1563. Id.

Under the Faretta standard, if a defendant chooses to represent 
himself in whole or in part, he must comply with procedural and 
substantive rules and may not seek postconviction relief based on his 
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own ineffectiveness. 1564 In a strict application of this rule, the Tenth 
Circuit found this term that because it was not plain error for a trial 
judge to suggest that a pro se defendant’s hand-written voir dire 
questions be used as a handwriting exemplar against him, the 
defendant’s failure to object at trial barred him from raising the issue 
on appeal.1565

1564. 422 U.S. 806, 834 n.46 (1975); see United States v. Ellsworth, 547 F.2d 1096, 1098 
(9th Cir. 1976) (pro se defendant in tax evasion suit, who failed to complete financial affidavit 
required to establish indigency, barred from asserting denial of right to counsel; pro se 
defendant bound by his own errors).

1565. United States v. Pinkey, 548 F.2d 305, 310 (10th Cir. 1977). Other courts are less 
strict, holding that a pro se petitioner untrained in the law will not be held to the standard 
applied to attorneys. See Haines v. Kerner, 404 U.S. 519, 520 (1972) (per curiam) (pro se 
petitioner allowed to offer proof although complaint dismissed below for failure to state claim; pro 
se complaint held to less stringent standard than attorney’s formal pleading); Craig v. Garrison, 
549 F.2d 306, 307 (4th Cir. 1977) (pro se litigant who fails to meet deadline for filing appeal 
should be given opportunity' to show excusable neglect). In an intermediate position, other 
courts have held that an experienced pro se litigator or a pro se defendant who had standby or 
advisory counsel will be held to a higher standard than the novice or unassisted pro se 
defendant. See United States v. Pinkey, 548 F.2d at 310 (requirement that pro se litigator abide 
by technical rules more applicable when pro se defendant elects to relegate competent counsel 
to standby status).

1566. 28 U.S.C. §1654 (1970) (parties may plead and manage their cases with such 
assistance as the rules of the courts shall permit); see United States v. Peterson, 550 F.2d 379, 
384 (7th Cir. 1977) (section 1654 recognized discretionary power of courts to control cases 
before them); cf. United States v. Whitesei, 543 F.2d 1176, 1180 (6th Cir. 1976) (rules 
promulgated under section 1654 require at a minimum that nonlawyer show sufficient legal 
training to represent defendant adequately; accountant with no legal training not allowed to 
represent defendant charged with income tax evasion), cert, denied, 91 S. Ct. 2924 (1977); 
United States v. Dinitz, 538 F.2d 1214, 1219 (5th Cir. 1976) (en banc) (sixth amendment 
satisfied short of allowing complete freedom of choice; judge has discretion to maintain order), 
cert, denied. 429 U.S. 1104 (1977).

1567. See, e.g., United States v. Pilla, 550 F.2d 1085,1093 (8th Cir.) (Faretta does not hold that 
defendant has freedom to choose nonlicensed person as counsel), cert denied, 97 S. Ct. 2954 
(1977); United States v. Peterson, 550 F.2d 379, 381-82 (7th Cir. 1977) (same); United States v. 
Kelley, 539 F.2d 1199,1202 (9th Cir.) (Faretta right to self-representation derived from structure 
and history of sixth amendment, sources that guarantee personal autonomy only), cert denied, 429 
U.S. 963 (1976).

Federal courts have the discretionary power to permit a defendant 
to be represented by someone other than a licensed attorney,1566 but 
the courts have consistently rejected claims that individuals have a 
constitutional right to nonlawyer representation. One theory consis
tently rejected this term is that the sixth amendment right to self
representation recognized in Faretta can be delegated to other 
persons.1567 Another theory propounded by defendants seeking 
nonlawyer representation is that the word “counsel” in the sixth 
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amendment recognizes that assistance may be offered by non
lawyers.1568 Considering the latter theory this term, the Sixth Circuit 
assumed that the framers enacted the sixth amendment in order to 
secure within the Constitution the right to counsel provided for in 
section 35 of the Judiciary Act of 17 8 9,1569 and concluded that 
because the statute speaks alternatively of a right to be represented 
by counsel or attorneys, the amendment was not intended to limit 
representation exclusively to licensed attorneys.1570 The court 
affirmed the trial court’s rejection of the appellant’s lay counsel, 
however, because another part of section 35, also presumably 
incorporated into the sixth amendment, provides that representation 
shall be in accordance with local court rules that in this case required 
representation by licensed attorneys unless otherwise ordered.1571 
The Sixth Circuit held that the trial judge’s order forbidding an 
accountant to represent the appellant was not an abuse of discretion 
because, at a minimum, unlicensed counsel should be sufficiently 
learned in the law to represent the defendant adequately.1572

1568. United States v. Whitesei, 543 F.2d 1176, 1178-79 (6th Cir. 1976) (framers probably 
did not intend to limit the term “counsel” to licensed attorneys; section 1654 and rules 
promulgated thereunder leave representation by nonlawyers to discretion of trial judge; 
accountant not allowed to act as counsel for defendant in tax evasion suit).

1569. Id. at 1179. Section 35 is now codified at 28 U.S.C. § 1654 (1970). The court in Whitesei 
relied on the legislative history to support its assumption that the amendment secured the 
statutory right. 543 F.2d at 1179 (Judiciary Act signed into law day before Bill of Rights 
proposed; no conflict between sixth amendment and section 35). But see Turner v. American Bar 
Ass’n, 407 F. Supp. 451, 476-77 (W.D. Wis. 1975) (consolidated multidistrict litigation) (section 
1654, enacted to enforce sixth amendment guarantees, allows only two types of representation: 
by licensed attorneys or pro se).

1570. United States v. Whitesei, 543 F.2d 1176, 1179-80 (6th Cir. 1976) (“counsel” may not 
refer exclusively to attorneys at law, but it does mean that representative must be qualified to offer 
legal advice).

1571. Id. (statute does not violate sixth amendment by permitting court to promulgate rules 
to determine who can represent defendants; under local rules question left to discretion of trial 
judge).

1572. Id. at 1180 (accountant allowed to sit at counsel table to advise pro se defendant).
1573. U.S. Const amend. VI.
1574. See id. (right to jury trial in all criminal prosecutions).

RIGHT TO JURY TRIAL

The sixth amendment guarantees to defendants in criminal 
prosecutions the right to be tried by an impartial jury drawn from the 
state and district where the crime was committed. 1573 The amendment 
does not limit the types of prosecutions to which the right attaches,1574 
but the Supreme Court has traditionally held that defendants charged 
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with petty offenses have no right to a jury trial in federal courts.1575 
The Court has defined petty offenses in light of the maximum 
punishment possible1576 or the nature of the offense,1577 holding that 
no offense can be deemed petty for purposes of the right to trial by 
jury if the defendant could be imprisoned for more than six 
months.1578 1579 This term in United States v. Hamdan1519 the Ninth Circuit 
held that in order to ensure uniformity and predictability, the sixth 
amendment definition of petty offense should be drawn in light of 18 
U.S.C. § 1(3),1580 which defines as petty those misdemeanors carrying 
maximum penalties of six months imprisonment or a $500 fine.1581 
The dissent stressed the constitutional difficulties inherent in the 
“mere possibility” that Congress could modify the right to trial by 
jury by amending the statute and suggested that making a 
constitutional right contingent on actions of Congress abrogates the 
judiciary’s responsibility to determine the seriousness of offenses for 
sixth amendment purposes on a case-by-case basis. 1582 The Ninth 
Circuit also held this term in United States v. Sanchez-Meza'5*5 that 
because conspiracy was treated as a serious offense when the 
Constitution was adopted, the constitutional right to a jury trial 
applies to a conspiracy prosecution even if the maximum potential 
sentence is only six months.1584 The dissent, emphasizing the need to 
conserve court resources, argued that if the maximum penalty 
indicates that an offense is petty and if it has been deemed a 
misdemeanor by Congress, there should be no right to a jury. 1585 Prior 
to the decision of the Supreme Court in Bloom v. Illinois, 1586 no right to 
a jury existed in trials for criminal contempt.1587 In Bloom, however, 

1575. Eg., Frank v. United States, 395 U.S. 147, 148 (1969); District of Columbia v. 
Clawans, 300 U.S. 617, 624-25 (1937); District of Columbia v. Colts, 282 U.S. 63, 72-73 (1930); 
Schick v. United States, 195 U.S. 65, 68-69 (1904).

1576. See Baldwin v. New York, 399 U.S. 66, 69 (1970) (not petty offense for purposes of 
right to trial by jury if defendant subject to more than six months imprisonment).

1577. District of Columbia v. Colts, 282 U.S. 63, 72-73 (1930) (whether offense is petty and 
thus triable without a jury depends primarily on nature of offense).

1578. Baldwin v. New York, 399 U.S. 66, 69 (1970).
1579. 552 F.2d 276 (9th Cir. 1977) (per curiam).
1580. 18 U.S.C. §1(3) (1970).
1581. Id.-, see 552 F.2d at 278. The court limited the application of this definition to cases in 

which the accused is an individual. Id.
1582. 552 F.2d at 283 (Wallace, J., dissenting).
1583. 547 F.2d 461 (9th Cir. 1976).
1584. Id. at 463-64.
1585. Id. at 465 (Carter, J., dissenting).
1586. 391 U.S. 194 (1968).
1587. E.g., United States v. Barnett, 376 U.S. 681, 692-700 (1964); Green v. United States, 

356 U.S. 165, 183 (1958); In re Debs, 158 U.S. 564, 595-96 (1895).
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the Court held the traditional rule constitutionally infirm insofar as it 
permitted serious contempts to be tried without honoring a 
defendant’s demand for a jury. 1588 This term in Richmond Black Police 
Officers v. City of Richmond15*9 the Fourth Circuit held that if a statute 
grants criminal contempt power to a federal court without prescribing 
maximum penalties, a party held in criminal contempt should be 
afforded an opportunity to demand a jury unless the trial court 
indicates that the penalty imposed will not exceed six months 
incarceration or a $500 fine.1590

1588. 391 U.S. at 198. Even if a court imposes separate six-month sentences for contempt, a 
jury trial is not required as long as each citation is for a separate incident. United States v. 
Prewitt, 553 F.2d 1082, 1088 (7th Cir. 1977).

1589. 548 F.2d 123 (4th Cir. 1977).
1590. Id. at 127-28.
1591. Duncan v. Louisiana, 391 U.S. 145, 157-58 (1968).
1592. Id. at 158.
1593. See Jackson v. Hopper, 547 F.2d 200, 201 (4th Cir. 1977) (per curiam) (valid waiver 

because literate defendant signed written waiver on advice of counsel, knew he was being tried 
without a jury, and asked no questions about absence of jury). Under Rule 23(a) of the Federal 
Rules of Criminal Procedure, a waiver of the right to a jury is ineffective unless it is in writing, 
consented to by the Government and approved by the court. Fed. R. Crim. P. 23(a).

This term the Fourth Circuit held that a state statute that permitted waiver of the right to a 
jury only with the consent of the prosecution and the sanction of the court was not unconstitu
tional even though it could effectively preclude a defendant’s option to be tried by the court alone. 
Vines v. Muncy, 553 F.2d 342, 345 (4th Cir. 1977). Doubts about the constitutionality of Rule 
23(a) were similarly resolved by the Supreme Court on the ground that if either the prosecution 
or the trial court refuses to consent to a waiver of the right to a jury, the defendant simply 
becomes subject to trial by jury—the very thing guaranteed by the sixth amendment. See Singer 
v. United States, 380 U.S. 24, 36 (1965).

1594. 539 F.2d 606 (6th Cir. 1976).
1595. Id. at 608-09 (waiver of jury trial by defendant subsequently convicted by magistrate 

inapplicable to second trial following reversal of conviction by district court).
1596. 28 U.S.C. §§ 1861-1874 (1970).

The right to a jury trial for serious offenses is fundamental,1591 but 
because holding a trial without a jury is not a per se violation of due 
process, the right may be waived.1592 As with waivers of other 
fundamental rights, a waiver of the right to a jury must be by the 
express and intelligent consent of the defendant.1593 In United States 
v. Lee1594 the Sixth Circuit ruled this term that unless a waiver of the 
right to a jury unambiguously states that it will apply in all retrials, it 
should not continue in effect after the jurisdiction of the court to 
which it was tendered terminates on the taking of an appeal.1595

JURY SELECTION

Challenges to Selection Procedures. The Jury Selection and
Service Act of 19681596 provides that it is the policy of the United 
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States that defendants in federal courts who are entitled to trial by 
jury have a right to grand and petit juries “selected at random from a 
fair cross section of the community.” 1597 The Supreme Court has not 
expressly determined whether the statutory “fair cross section” 
standard is the same as the constitutional “reasonably representa
tive” standard previously developed,1598 but the Court has stated that 
both standards require at a minimum that juries be drawn from a 
source “fairly representative of the community,” and that “the jury 
wheels, pools of names, panels, or venires from which juries are drawn 
must not systematically exclude distinctive groups in the community 
and thereby fail to be reasonably representative.”1599

1597. Id. § 1861. This policy is implemented by the Act’s requirement that no citizen be 
excluded from service as a juror because of race, color, religion, sex, national origin, or economic 
status and by its requirement that federal district courts devise and place into operation jury 
selection plans designed to achieve the objectives of the Act. Id. §§ 1862, 1863. Each district 
plan must specify whether prospective jurors will be selected from voter registration lists or 
actual voter lists and, if necessary to carry out the objectives of the Act, each plan must specify 
sources of names other than voter lists. Id. § 1863(b)(2); see United States v. Test, 550 F.2d 
577, 586-87 (10th Cir. 1976) (selection system that drew names of prospective jurors from voter 
registration lists challenged because use of lists resulted in disproportionate exclusion of Blacks 
and Chicanos; system upheld because no evidence of substantial disproportionate impact); 
United States v. Evans, 542 F.2d 805, 812 (10th Cir. 1976) (failure to supplement voters list 
with other sources challenged on grounds that use of lists resulted in disproportionate exclusion 
of Blacks; selection system not invalid simply because identifiable group votes in a proportion 
lower than rest of population), cert, denied, 429 U.S. 1101 (1977); United States v. Bennett, 539 
F.2d 45, 55 (10th Cir.) (challenge to use actual voters lists rather than voter registration lists 
rejected because defendant's evidence merely showed that Blacks vote in lower proportion than 
Whites nationally and showing must be made for counties from which array drawn), cert denied, 
429 U.S. 925 (1976).

1598. See United States v. Test, 550 F.2d 577, 584-85 (10th Cir. 1976) (although Supreme 
Court has not considered issue, majority of lower federal courts regard statutory' “fair cross 
section-’ standard as functional equivalent of constitutional “reasonably representative" 
standard).

1599. Taylor v. Louisiana, 419 U.S. 522, 528 (1975) (exclusion from petit jury venire of 
women who failed to file declaration of availability and desire to be considered for jury duty 
violates sixth amendment).

1600. Hawling v. United States, 418 U.S. 87, 136-37 (1974); Alexander v. Louisiana, 405 
U.S. 625, 628 (1972).

1601. 97 S. Ct. 1272 (1977).

The Supreme Court’s initial formulations of the constitutional 
standard to be applied in jury selection cases required a showing of 
purposeful or deliberate systematic exclusion.1600 This Term, how
ever, in Castaneda v. Partida,1601 a state case in which the defendant 
challenged a grand jury selection system as unconstitutional under the 
equal protection clause, the Court held that demonstrated substantial 
underrepresentation of the defendant’s distinctive community 
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group1602 constitutes a prima facie case of discriminatory purpose, 
thereby shifting to the state the burden of proving that racially neutral 
selection criteria and procedures produced the racially disparate 
result.1603 Prior to the Court’s decision in Castaneda, the Tenth 
Circuit this term in United States v. Test1604 noted the possibility that 
federal defendants who challenge jury selection procedures on fifth 
and sixth amendment grounds need not show purposeful exclusion.1605 
The court assumed, without deciding, that defendants who challenged 
a concededly random selection system that drew potential jurors from 
voter registration lists were required to demonstrate only systematic, 
rather than systematic and purposeful exclusion.1606

1602. Id. at 1280. But see Peters v. Kiff, 407 U.S. 493, 504 (1972) (criminal defendant, 
whatever his race, has standing to challenge jury selection system’s arbitrary exclusion of 
members of any race).

1603. 97 S. Ct. at 1280. In his dissenting opinion in Castaneda Justice Powell argued that 
although a defendant can establish a constitutional violation in the fifth or sixth amendment 
context merely by showing that a selection procedure systematically excludes distinctive groups 
and thereby fails to produce a reasonably representative sample, in state cases involving 
challenges to grand jury selection procedures, only the equal protection clause applies and proof 
of discrimination is, therefore, required. Id. at 1288 (Powell, J., with Burger, C.J., & Rehnquist, 
J., dissenting).

1604. 550 F.2d 577 (10th Cir. 1976).
1605. Id. at 585 n.6.
1606. Id.
1607. See, e.g., Sims v. Georgia, 389 U.S. 404, 407 (1967) (24.4% Blacks on tax lists, 4.7% on 

grand jury lists); Jones v. Georgia, 389 U.S. 24, 25 (1967) (19.4% Blacks on tax lists, 5% on jury 
list); Whitus v. Georgia, 385 U.S. 545, 550 (1967) (27.1% Blacks on tax lists, 9.17% on grand 
jury venire).

1608. 97 S. Ct. 1272 (1977).
1609. Id. at 1280; cf. United States v. Test, 550 F.2d 577, 582-84 (10th Cir. 1976) 

(underrepresentation of Blacks and Chicanos revealed by comparison of proportion of groups in 
total population with proportion eligible to serve).

1610. Compare Swain v. Alabama, 380 U.S. 202, 208-09 (1965) (10% underrepresentation of 
Blacks does not prove constitutional violation) and United States v. Test, 550 F.2d 577, 586-87 
(10th Cir. 1976) (4% underrepresentation of Blacks and Chicanos not substantial, gross, or 
marked enough to establish constitutional violation) with Jones v. Georgia, 389 U.S. 24, 24-25 
(1967) (14% underrepresentation sufficient to establish prima facie case of systematic 
exclusion).

In jury selection cases reviewed by the Supreme Court, defendants 
generally have sought to prove systematic exclusion of distinctive 
community groups by comparing the proportion of the group in the 
total population of eligible jurors with the proportion called to 
serve.1607 This Term in Castaneda v. Partida1608 the Court expressly 
mandated this method of proof.1609 The Court has never established a 
mathematical standard for determining whether the degree of 
underrepresentation revealed by a statistical comparison is substan
tial and, therefore, constitutionally significant, but disparities 
accepted as adequate to establish a prima facie case of systematic 
exclusion have generally exceeded ten percent.1610 Evidence that a 
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selection system is susceptible to abuse or racial bias supports the 
presumption of systematic exclusion raised by a substantial statistical 
disparity.1611

1611. Castaneda v. Partida, 97 S. Ct. 1272, 1280 (1977).
1612. The Act expressly provides that the specified procedures constitute the exclusive 

means by which a federal defendant may challenge a jury selection process on the ground that 
the jury was not selected in conformity with the Act. 28 U.S.C. § 1867(e) (1970). The Act 
requires that a challenge be made by a motion for dismissal or for a stay of the proceedings 
before voir dire or within seven days after the discovery of grounds for the motion, whichever is 
earlier. Id. § 1867(a), (e). The motion must contain a sworn statement alleging facts constituting 
a substantial failure to comply with the Act. Id. § 1867(a), (d).

1613. Id. § 1867(f); see United States v. Test, 420 U.S. 28, 30 (1975) (per curiam) (plain 
language and intent of Act to encourage random selection of juries requires that right to 
inspection be essentially unqualified).

1614. See, e.g., Watkins v. Green, 548 F.2d 1143, 1147-48 (5th Cir. 1977) (because identity of 
persons on master jury wheel matter of public record for 11 months before trial, failure to 
challenge grand jury venire before grand jury sworn constitutes waiver; furthermore, because 
opportunity to challenge jury pool existed 17 days before trial and jury was empaneled 3 days 
before trial, failure to challenge petit jury before trial constitutes waiver); United States v. 
Partee, 546 F.2d 1322, 1323 (8th Cir. 1976) (per curiam) (contention that prosecutor 
systematically excluded Blacks from juries, like other issues, cannot be raised for first time on 
appeal); United States v. Williams, 544 F.2d 1215, 1217 (4th Cir.) (relief from waiver provision 
available only when good cause and actual prejudice shown), cert, denied, 429 U.S. 887 (1976).

1615. 28 U.S.C. § 1865(a)-(b) (1970).
1616. 547 F.2d 1380 (9th Cir. 1977).
1617. Id. at 1382-83.

To maintain a challenge to a jury array under the Jury Selection and 
Service Act, a defendant must comply with the procedures set forth in 
the Act.1612 To prepare or present a challenge under the Act, a 
defendant has a right to inspect records used in connection with the 
jury selection process.1613 Failure to object in a timely fashion to grand 
or petit jury selection procedures either on statutory or constitutional 
grounds usually constitutes a waiver of objections.1614

To qualify for jury service in a federal court a person must be an 
adult citizen of the United States who is mentally and physically 
capable of rendering satisfactory service.1615 This Term in Carmical v. 
Craven1616 the Ninth Circuit rejected a challenge to a test of “clear 
thinking” that resulted in the disqualification of 75.8% of prospective 
jurors from predominantly Black low-income areas and 18.4% of 
prospective jurors from predominantly Caucasian middle and upper 
middle-income areas. The court found that the evidence was 
insufficient to show that the test discriminated on the basis of race 
and economic status.1617
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Voir Dire. Voir dire examination of the jury venire enables
the defense and the prosecution to select an impartial jury by 
revealing whether the prospective jurors are unbiased and willing to 
decide the case on the basis of the evidence presented.1618 The trial 
court enjoys broad discretion in conducting a voir dire or in allowing 
counsel to propound questions,1619 in determining whether specific 
questions may be asked,1620 and in deciding whether prospective 
jurors may be questioned individually.1621 Defense counsel’s failure to 

1618. See Ham v. South Carolina, 409 U.S. 524, 532-33 (1973) (Marshall, J., dissenting in 
relevant part); Swain v. Alabama, 380 U.S. 202, 219-21 (1965); see generally ABA Standards 
§ 2.4 & note at 63-67.

1619. Fed R. Crim. P. 24(a); see United States v. Lewis, 547 F.2d 1030, 1036 (8th Cir. 1976) 
(no error in refusing to permit defense counsel to question jury about pretrial publicity involving 
defense witnesses because court asked questions requested by counsel and gave counsel 
opportunity to request additional questions), cert, denied, 429 U.S. 1111 (1977). In the majority 
of federal districts, the court conducts the entire voir dire. See The Jury System in the Federal 
Courts, Report of the Judicial Conference Committee on the Operation of the Jury System, 26 
F.R.D. 409, 466 (1960). The Fifth Circuit stated this term, however, that voir dire has “little 
meaning if it is not conducted by counsel for the parties.” United States v. Ledee, 549 F.2d 990, 
993 (5th Cir. 1977) (dictum), petition for cert, filed, 46 U.S.L.W. 3010 (U.S. June 8, 1977) (No. 
76-1783).

1620. Fed R. Crim. P. 24(a); see, e.g.. Smith v. United States, 97 S. Ct. 1756, 1767-68 (1977)
(court refused to ask prospective jurors in obscenity prosecution about their understanding of 
Iowa’s community standards and Iowa law; no abuse of discretion); United States v. House, 551 
F.2d 756, 757 n.l (8th Cir. 1977) (court refused to ask prospective jurors in heroin prosecution 
whether they understood that mere presence at scene of crime does not prove guilt; no abuse of 
discretion because court gave adequate instructions at trial), cert, denied, 46 U.S.L.W. 3192 
(U.S. Oct. 4, 1977); United States v. Haldeman,___  F.2d___ ,____ , No. 75-1381. at 39 n.50
(D.C. Cir. Oct. 12, 1976) (en banc) (per curiam) (court refused to ask proposed “content 
questions” designed to obtain prospective jurors’ reactions to facts that would be established at 
trial and to explain facts in terms favorable to defense; no abuse of discretion), cert, denied, 97 S. 
Ct. 2641 (1977); Booten v. Hanauer, 541 F.2d 296, 298 (1st Cir. 1976) (court refused to ask 
prospective jurors about two questionable newspaper articles; no abuse of discretion because 
jurors already warned against reading press reports); United States v. Quilty, 541 F.2d 172, 176 
(7th Cir. 1976) (court refused to ask whether jurors might be prejudiced by defendant’s pacifist 
views; no abuse of discretion because gist of question had been asked and defendant’s pacifism 
irrelevant to tax prosecution); United States v. Gonzales-Benitez, 537 F.2d 1051, 1053 (9th Cir.) 
(court refused to ask whether any prospective jurors spoke Spanish fluently; no abuse of 
discretion even though defendants and chief government witness spoke virtually no English), 
cert, denied, 429 U.S. 923 (1976); United States v. Rojas, 537 F.2d 216, 219 (5th Cir. 1976) 
(court refused to ask prospective jurors in narcotics prosecution questions concerning their 
feelings toward persons charged with drug-related crimes; no abuse of discretion even though 
questions would have revealed that jury foreman was associated with drug crisis center because 
court asked general questions concerning bias), cert, denied, 429 U.S. 1061 (1977).

1621. United States v. Jackson, 549 F.2d 517, 522-23 (8th Cir. 1977) (judge refused to allow 
defense to question individual potential jurors in camera; no abuse of discretion even though 
defendants were Black Muslims because court asked most of the approximately 250 questions 
submitted by defendants and followed up with in camera individual questioning whenever 
potential racial or religious prejudice or prejudice caused by pretrial publicity was revealed); 
United States v. Brown, 540 F.2d 364, 378-79 (8th Cir. 1976) (judge refused to allow defense to
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request specific questions and object to the court’s refusal to ask 
requested questions generally constitutes a waiver of claims of 
error.1622

In Ham v. South Carolina1623 the Supreme Court held that 
prospective jurors must be asked specific questions about their racial 
prejudices1624 because the defendant, a Black man charged with 
possession of marijuana, alleged at trial that he was framed because of 
his civil rights activities. 1625 Explaining that Ham applies only to cases 
in which racial issues are inextricably bound up with the conduct of 
the trial,1626 the Court held last Term in Ristaino v. Ross1622 that the 
mere fact that the defendant and the victim in an assault case are of 
different races does not require specific voir dire on racial 
prejudice.1628 This term in Dukes v. Waitkevitch1629 the First Circuit 
read Ristaino broadly, finding no constitutional requirement that a 
state trial judge inquire on voir dire into racial prejudice in a case 
involving interracial rape. The court reasoned that such questioning is 
required only when the facts and theories to be considered at trial 
explicitly implicate racial issues, as in Ham, not when racial prejudice 
is involved only by inference because the parties are of different 
races.1630 The court found that Ristaino precluded distinctions based

question individual potential jurors in camera', no abuse of discretion because court made 
earnest effort to reach and bring forth any latent prejudices caused by extensive press coverage 
and no indication that panelists would be ineligible because of pretrial publicity).

1622. See, e.g., United States v. McCambridge. 551 F.2d 865, 872 (1st Cir. 1977) (no error 
because defense counsel, who indicated to trial court in presence of jurors that he had visited his 
client in prison, failed to propose voir dire questions concerning potential prejudice arising from 
remarks and failed to raise verbal objection); Savage v. United States, 547 F.2d 212,216-17 (3d 
Cir. 1976) (court refused to ask proposed question about possible racial prejudice; judgment 
affirmed even though such refusal could constitute reversible error because objection first raised 
on appeal three years after trial), cert, denied, 97 S. Ct. 1608 (1977); Wright v. Texas, 533 F.2d 
185, 187 (5th Cir. 1976) (error waived because petitioner, who was seen wearing handcuffs, 
neither examined prospective jurors about potential prejudice, nor requested that jury be 
instructed that handcuffs not evidence of guilt).

1623. 409 U.S. 524 (1973).
1624. Id. at 527.
1625. Id. at 525.
1626. Ristaino v. Ross, 424 U.S. 589, 597 (1976).
1627. 424 U.S. 589 (1976).
1628. Id. at 597 I Constitution satisfied by general inquiry into impartiality of veniremen 

because defendant unable to point to specific factors indicating likelihood that racial prejudice 
would influence jury).

1629. 536 F.2d 469 (1st Cir. 1976) (per curiam).
1630. Id. at 470; see United States v. McDowell. 539 F.2d 435, 436-37 (5th Cir. 1976) (judge 

refused to ask prospective jurors in narcotics prosecution questions concerning possible racial 
prejudice; no abuse of discretion even though defendant and three of four defense witnesses 
Black because subsequent instructions covered proposed questions and race not an issue).

1631. 536 F.2d at 470.
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In circumstances in which the Constitution does not require voir 
dire questioning, Ristaino suggested that appeals courts may rely on 
their supervisory authority to direct federal judges to ask specific 
questions about racial prejudice.1632 This term the Tenth Circuit 
refused to exercise its supervisory authority to order such questioning 
in a case in which a Black defendant was charged with transporting 
forged money orders. 1633 The court found that neither the charges nor 
the facts and circumstances of the case suggested racial overtones.1634

1632. 424 U.S. at 597 n.9. Two judges on the District of Columbia Court of Appeals have 
indicated that in accordance with Ristaino they would have exercised their supervisory authority 
to require voir dire questioning on racial bias in a case in which the defendant was one of three 
Blacks charged with armed robbery of a bank and assault with a deadly weapon. United States v. 
Floyd, 535 F.2d 1299, 1301, 1303 (D.C. Cir.) (Bazelon, C.J., with Robinson. J., dissenting from 
denial of rehearing en banc), cert, denied, 429 U.S. 852 (1976). A third judge would at least have 
granted a rehearing to determine the applicability of Ristaino because the panel decision in Floyd 
was rendered prior to the Supreme Court decision in Ristaino. Id. at 1303 (Wright, J., with 
Robinson, J., dissenting from denial of rehearing en banc).

1633. United States v. Polk, 550 F.2d 1265, 1267 (10th Cir. 1977).
1634. Id.
1635. See 28 U.S.C. §§ 1865-1866 (1970 & Supp. V 1975) (a juror must be a citizen of the 

United States, at least 18 years old, a resident of the judicial district in which the trial is held, 
literate, and able to speak English; a juror may not be incapacitated by any physical or mental 
infirmity, or convicted or charged with a crime punishable by imprisonment for more than one 
year).

1636. Id. § 1866(c) (Supp. V 1975) (court may include potential jurors who may be unable to 
render impartial jury service or whose service as a juror might disrupt the proceedings).

1637. United States v. Young, 553 F.2d 1132, 1135-36 (8th Cir.) (in prosecution for armed 
robbery, judge failed to excuse for cause juror who was vice-president of a bank and juror whose 
daughter had been robbed and raped; no abuse of discretion because both stated they could be 
fair and impartial and no actual bias shown), cert, denied, 97 S. Ct. 2686 (1977); United States v. 
Hurd, 549 F.2d 118,120 (9th Cir. 1977) (per curiam) (in prosecution for failure to file income tax 
returns, judge refused to excuse for cause juror whose spouse worked as property clerk for IRS; 
no abuse of discretion because juror stated that he could be neutral and no actual bias shown); 
United States v. Ochoa, 543 F.2d 564, 566 (5th Cir. 1976) (per curiam) (judge refused to excuse 
for cause jurors who had heard testimony of prosecutor and some witnesses during prior jury 
service; no abuse of discretion because jurors stated they could be neutral and no actual bias 
shown); United States v. Brown, 540 F.2d 364, 379 (8th Cir. 1976) (in prosecution for 
attempting to defraud “city of St. Louis and its citizens,” judge refused to excuse for cause jurors 
who lived in St. Louis; no abuse of discretion because no showing of actual prejudice).

The trial court also enjoys discretion to excuse jurors sua sponte. See United States v. 
Redmond, 546 F.2d 1386, 1389 (10th Cir. 1977) (in prosecution for using mails to sell 
fraudulent securities, judge excluded prospective jurors who held certain types of stock, were 
employed by the Government, and were acquainted with the attorneys; no error).

Challenges for Cause and Peremptory Challenges. Challenges
for cause may be based on a juror’s failure to meet statutory 
requirements1635 or upon a showing of bias or prejudice.1636 The trial 
court has discretion to rule on challenges for cause and its decisions 
will not be reversed absent proof of actual prejudice to the 
defendant.1637 Whereas challenges for cause are designed to secure 
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the defendant’s right to an impartial jury, peremptory challenges 
permit the defense and the prosecution to reject qualified jurors 
without explanation. 1638 Rule 24(b) of the Federal Rules of Criminal 
Procedure provides that the prosecution and the defense are each 
entitled to twenty peremptory challenges in a capital case and three in 
a misdemeanor prosecution; in felony cases the defendant is entitled 
to ten peremptory challenges and the Government to six.1639 In cases 
involving multiple defendants, the trial court has discretion to grant 
additional peremptory challenges and to permit them to be exercised 
separately or jointly.1640 In granting additional peremptory challenges, 
the court may consider factors such as unusually heavy pretial 
publicity.1641 This term in United States v. Haldeman,1642 however, the 
District of Columbia Circuit found that the trial court had not abused 
its discretion in deciding to limit the number of additional peremptory 
challenges granted to the defendants because the trial judge’s concern 
about pretrial publicity was reasonably offset by his doubt about the 
wisdom of providing the defendants with a far greater number of 
challenges than the number granted to the Government.1643

1638. See Swain v. Alabama, 380 U.S. 202, 220-22 (1965) (peremptory challenge by its 
nature beyond judicial control; challenge may be exercised to exclude Black jurors without 
violating equal protection clause as long as no pattern or practice of discrimination is shown).

1639. Fed. R. Crim P. 24(b); see United States v. Martinez, 536 F.2d 886, 890 (9th Cir.) 
(defendant charged with capital crime not entitled to 20 peremptory challenges because after 
stipulation and order stated that death penalty would not be imposed, proceeding no longer a 
capital case), cert, denied, 429 U.S. 907 (1976).

1640. Fed. R. Crim. P. 24(b). See United States v. Harris, 542 F.2d 1283, 1294-95 (7th Cir. 
1976) (because 12 defendants unable to agree on exercise of five of their peremptory challenges, 
court granted each defendant one more challenge to be exercised individually; court’s action 
within Rule 24(b)).

1641. United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at 66 (D.C. Cir. Oct.
12, 1976) (en banc) (per curiam), cert, denied, 97 S. Ct. 2641 (1977).

1642. ___  F.2d___  , No. 75-1381 (D.C. Cir. Oct. 12, 1976) (en banc) (per curiam), cert,
denied, 97 S. Ct. 2641 (1977).

1643. Id. at___  , No. 75-1381 at 65-69 (in multiple defendant cases award of additional
peremptory challenges permissive rather than mandatory; decision to grant defendants only 2.5 
times the number of challenges held by Government not an abuse of discretion); cf. United 
States v. Smith___ F.2d___________ No. 75-1968, at 4-5 (4th Cir. May 4, 1976) (per curiam)
(refusal to allocate additional challenges to eliminate potential jurors from area affected by 
pretrial publicity not error when no showing that any jurors resided in that area and no juror 
acknowledged being exposed to such publicity).

1644. Fed. R. Crim P. 24(c).
1645. ___  F.2d___  , No. 76-1210 (2d Cir. Apr. 13, 1977), cert, denied, 91 S. Ct. 2958

(1977).

Rule 24(c) of the Federal Rules of Criminal Procedure entitles each 
side to additional peremptory challenges if alternate jurors are to be 
impanelled and provides that the additional challenges may be used 
only against alternate jurors.1644 This term in United States v. 
Taylor,1645 however, the trial court allowed peremptory challenges 



1977] Circuits Note: Criminal 499

granted under Rule 24(c) to be used without regard to whether the 
challenged jurors were regular or alternate jurors. The Second Circuit 
affirmed the conviction because no timely objection was made and the 
defendant did not show that he was prejudiced by the practice.1646 1647 

In Swain v. Alabama1641 the Supreme Court held that the 
Government’s exercise of peremptory challenges to exclude a 
minority group is subject to challenge under the equal protection 
clause. In order to prove discrimination, however, the defendant must 
show systematic exclusion over an extended period of time.1648 This 
term, the Eighth and Ninth Circuits rejected such challenges because 
defendants failed to prove systematic exclusion.1649

1646. Id. at ___  , No. 76-1210 at 2816-17.
1647. 380 U.S. 202 (1965).
1648. Id. at 220-22.
1649. See United States v. Aaron, 553 F.2d 43, 43-44 (8th Cir. 1977) (per curiam) (Black 

defendant tried by all white jury after three prospective Black jurors challenged and excused); 
United States v. Jackson, 549 F.2d 517, 523 n.3 (8th Cir. 1977) (evidence taken at posttrial 
hearing failed to show systematic exclusion of Blacks from juries); United States v. Calhoun, 542 
F.2d 1094, 1103 (9th Cir. 1976) (Black defendant tried by all white jury after three prospective 
Black jurors challenged and excused), cert, denied, 429 U.S. 1064 (1977).

1650. See United States v. Coast of Maine Lobster Co., 538 F.2d 899, 900-03 (1st Cir. 1976) 
(per curiam) (white collar criminal conviction vacated because supervising prosecutor’s public 
statement singling out white collar crimes for tough treatment communicated to jurors on day 
before deliberations). But see United States v. Williams, 545 F.2d 47, 51-52, 52 n.5 (8th Cir. 
1976) (per curiam) (judge refused to question jury or third party about alleged improper 
communication; no error because court found as a factual matter that no communication took 
place).

1651. United States v. Wilburn, 549 F.2d 734, 738-39 (10th Cir. 1977) (potential prejudice 
from prospective juror’s comments criticizing jury selection process cured by judge’s voir dire, 
extensive instructions, and dismissal of juror who may have been affected by comments); United 
States v. Evans, 542 F.2d 805, 814-16 (10th Cir. 1976) (juror’s receipt of threatening letter 
signed in the name of defendant, defendant’s outburst revealing bomb threat in courthouse, and 
assault on juror by defense witness cured by extensive questioning of jurors and by jury 
instructions), cert, denied, 429 U.S. 1101 (1977); United States v. Clardy, 540 F.2d 439, 444-45 
(9th Cir. 1976) (in prosecution of penitentiary inmates for assault with intent to murder, possible 

CONTROL OF THE JURY

Contamination by Trial Participants. Unauthorized contacts
among jurors and between jurors and participants in a trial may 
improperly influence the verdict. The Fifth Circuit this term found 
that the trial judge had acted erroneously in failing to determine if 
allegations that several jurors were seen talking together and were 
reported to have disparaged the defendant’s attorney resulted in 
prejudice to the defendant.1650 Unauthorized contacts and con
taminating incidents may not require reversal or a new trial if the 
judge takes appropriate curative action to ensure a fair trial,1651 the 
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incident has not prejudiced the defendant,1652 or the defendant has 
waived any claim of error by failing to make a timely objection. 1653 In 
United States v. Florea165* a prosecution witness, who was acting as the 
“court’s technician,” replayed taped evidence for the jury during its 
deliberations. Because the judge had informed the jurors in open 
court that the tapes would be available during their deliberations and 
because defense counsel had not objected, the Sixth Circuit 
concluded that a constructive stipulation existed and ruled that the 
communication did not affect the appellants’ substantial rights.1655 
The court did determine, however, that in the future, it would apply a 
per se rule prohibiting any unauthorized person—especially one asso
ciated with either the prosecution or the defense—to communicate 
with or have any contact with a jury because the danger of improper 
influence is great and actual prejudice may be difficult to establish.1656

prejudicial effect of bomb detonation in building and of marshall's attempt to grab knife 
inadvertently laid on defense table cured by prompt cautionary instruction and poll of jurors to 
determine prejudice), cert, denied, 429 U.S. 963 (1977); United States v. Chaussee, 536 F.2d 
637, 640 (7th Cir. 1976) (prejudicial effect of defendant’s attempted escape from courtroom 
coupled with one juror’s uttering the word “guilty” cured by instruction to jury; defendant not 
permitted to profit from his own wrong).

1652. United States v. Jones, 542 F.2d 186, 211-12 (4th Cir. 1976) (alternate juror informed 
two jurors that one of defendant’s attorneys, who had withdrawn from case, was jailed for 
contempt in another case; no prejudice even though attorney testified in defendant’s case 
because jurors reported incident and assured court that they could continue without prejudice); 
Martin v. Estelle, 541 F.2d 1147, 1148 (5th Cir. 1976) (per curiam) (defendant in murder 
prosecution not prejudiced by police officer telling juror outside of courtroom that shotgun 
introduced as evidence was of illegal length because defendant not charged with possession of 
illegal weapon); United States v. Rothstein. 530 F.2d 1275, 1278-79 (5th Cir. 1976) (defendant 
in tax prosecution not prejudiced by clerk’s failure to collect chart summarizing testimony of 
Government’s expert witness from jurors at end of day because charts were used again next day).

1653. See United States v. Cyphers, 553 F.2d 1064, 1071 (7th Cir. 1977) (juror dismissed 
during trial after complaining to marshal that defense attorney was trying “to put the make on 
his wife”; no error in refusing to poll jurors to determine if prejudice might result because timely 
objection not made and possibility of prejudice speculative).

1654. 541 F.2d 568 (6th Cir. 1976), cert, denied, 97 S. Ct. 1579 (1977).
1655. Id. at 571.
1656. Id. at 572.
1657. Fed. R. Crim P. 43 (defendant shall be present at arraignment, every stage of trial, and 

sentencing).
1658. See Rogers v. United States. 422 U.S. 35, 39 (1975) (Rule 43 requires that jury’s 

messages be answered in open court).

Rule 43 of the Federal Rules of Criminal Procedure provides that a 
defendant shall be present at every stage of criminal trial. 1657 This rule 
entitles the defendant and his counsel to be present whenever the 
court communicates with the jury.1658 This term, however, circuit 
courts found no error in trial court communications with juries in the 
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defendant’s absence either because counsel was consulted about 
plans for handling the potentially prejudicial incidents and counsel 
acquiesced in the procedures,1659 or because no prejudicial communi
cations took place.1660

1659. United States v. Evans, 542 F.2d 805, 815-16 (10th Cir. 1976) (trial judge sought 
suggestions from counsel on form inquiry should take and informed counsel of intention to 
question jurors), cert, denied, 429 U.S. 1101 (1977); United States v. Jones, 542 F.2d 186, 212- 
14 (4th Cir. 1976) (trial court conducted in camera examination of jurors; no error for counsel to 
be absent because counsel had suggested this procedure).

1660. United States v. Taylor____ F.2d__________ No. 76-1210, at 2840-41,2840 n.13 (2d
Cir. Apr. 13, 1977) (court denied juror’s request to withdraw during deliberations after 
discussing juror’s personal problems and ascertaining that juror could continue; no prejudice), 
cert, denied, 97 S. Ct. 2958 (1977); United States v. Wilburn, 549 F.2d 734, 737-38 (10th Cir. 
1977) (court responded to jury’s message of inability to reach verdict by telling them to continue 
deliberations); United States v. Lasky, 548 F.2d 835, 837 n.l (9th Cir. 1977) (per curiam) (court 
conducted in camera inquiry into prejudicial communication with juror; no prejudice after 
inquiry, defense counsel opposed government motion to excuse juror), cert, denied, 46 U.S.L.W. 
3191 (U.S. Oct. 4, 1977); United States v. McDuffie, 542 F.2d 236, 240-41 (5th Cir. 1976) 
(judge refused to disclose jury’s written question posed during deliberations; no prejudice 
because supplemental charge responsive to question and correctly stated law); United States v. 
Hall, 536 F.2d 313, 321-24 (10th Cir.) (judge questioned juror through her doctor to determine 
fitness to continue service after juror admitted to hospital for suspected heart condition; no 
prejudice because juror not coerced into continuing), cert, denied, 429 U.S. 919 (1976).

1661. See de Kaplany v. Enomoto, 540 F.2d 975, 987 (9th Cir. 1976) (although murder by 
torture prosecution attracted considerable media attention, no violation of due process because 
no showing of chaos and subordination of the judicial process to the demands of media 
representatives), cert, denied, 429 U.S. 1075 (1977).

1662. Mastrian v. McManus, 554 F.2d 813, 818 (8tb Cir.) (jurors’ voir dire testimony that 
they had no opinion as to defendant’s guilt in highly publicized murder trial shows that pretrial 
publicity mitigated), cert, denied, 97 S. Ct. 2985 (1977); United States v. Beasley, 550 F.2d 261, 
269 (5th Cir. 1977) (fair trial assured because court excused all potential jurors who felt 
influenced by pretrial publicity); United States v. Ehrlichman, 546 F.2d 910, 916-17, 916 n.8 
(D.C. Cir. 1976) (occasion for determining whether fair and impartial jury possible is at voir 
dire), cert, denied, 429 U.S. 1120 (1977); United States v. Jones, 542 F.2d 186, 193-94, 194 n.6 
(4th Cir. 1976) (voir dire made clear that sequestration unnecessary because no juror was seated 
who had read or heard of case); Collins v. Egeler, 539 F.2d 597, 597-99 (6th Cir.) (despite 
massive publicity surrounding murders, impartial jury produced by month-long voir dire), cert, 
denied, 429 U.S. 889 (1976); United States v. Radetsky, 535 F.2d 556, 570 (10th Cir.) (court’s 
careful questioning of potential jurors in false medicare claims case adequate to insure fair trial 
despite fact that unfavorable articles concerning defendant had been read by several jurors), 
cert, denied, 429 U.S. 820 (1976); United States v. Y. Hata & Co., 535 F.2d 508, 512 (9th Cir.) 
(per curiam) (defendants’ novel argument that pretrial publicity denied them due process was 
without merit because court obtained impartial jury through normal means), cert, denied, 429 
U.S. 828 (1976); cf. United States v. Dansker, 537 F.2d 40, 56-57 (3d Cir. 1976) (judge failed to 
question potential jurors individually about exposure to pretrial publicity; no error because jury 
selected from area minimally exposed to publicity and because no actual prejudice shown).

Pretrial and Trial Publicity. Although adverse pretrial and
trial publicity may deny a defendant the right to a fair trial by an 
impartial jury,1661 the trial court in most cases can prevent this result 
by conducting an adequate voir dire of prospective jurors,1662 by 
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granting a change of venue,1663 by sequestering the jury,1664 or by 
providing curative instructions.1665 In United States v. Rideau1666 a film 
of the defendant’s in-custody murder confession was broadcast three 
times to large audiences in a community with a total population of 
150,000. Assuming that the pretrial publicity made a fair trial 
impossible, the Supreme Court concluded that the court’s denial of 
the defendant’s motion for a change of venue constituted a violation of 
his right to due process.1667 This term in United States v. Haldeman166* 
the District of Columbia Circuit rejected the defendants’ contentions 
that the trial court’s refusal to grant a continuance or change of venue 
prior to voir dire violated due process.1669 Noting that “each case must 
turn on its special facts,” the court found that pretrial publicity 
surrounding the Watergate case, although massive, was neither as 
prejudicial nor as unforgettable as the broadcast of Rideau’s 
confession.1670 The court held that the trial court acted properly in 
denying the defendant’s pre-voir dire request because a voir dire is 
usually a necessary prerequisite to the determination that selection of 
an impartial jury is impossible.1671

1663. Mastrian v. McManus, 554 F.2d 813, 817 (8th Cir.) (change of venue to 150 miles from 
city where murder took place mitigated potentially harmful effect of pretrial publicity), cert, 
denied, 97 S. Ct. 2985 (1977); see United States v. Brown, 540 F.2d 364, 377-78 (8th Cir. 1976) 
(proper forjudge to defer ruling on motion for change of venue based on pretrial publicity until 
panel examined for possible prejudice).

1664. See United States v. Hall, 536 F.2d 313, 326-27, 327 n.14 (10th Cir.) (after juror talked 
to reporter, sequestration might have been best course, but no actual prejudice shown from 
failure to sequester), cert, denied, 429 U.S. 919 (1976); cf. Mastrian v. McManus, 554 F.2d 813, 
818-19, 819 n.5 (8th Cir) (failure to renew pretrial request for sequestration or to bring 
prejudicial stories to court’s attention undercuts claim that court abused its discretion in refus
ing to sequester jury), cert, denied, 97 S. Ct. 2985 (1977).

1665. United States v. Clardy, 540 F.2d 439, 445-47 (9th Cir. 1976) (although three jurors 
read newspaper account of heavy trial security, judge’s inquiry and admonitions adequate to 
preserve impartial atmosphere), cert, denied, 429 U.S. 963 (1977).

1666. 373 U.S. 723 (1963).
1667. Id. at 726.
1668. ___  F.2d___  , No. 75-1381 (D.C. Cir. Oct. 12, 1976) (en banc) (per curiam), cert,

denied, 97 S. Ct. 2691 (1977).
1669. Id. at___  , No. 75-1381 at 31.
1670. Id. at___  , No. 75-1381 at 26.
1671. Id. at ___  , No. 75-1381 at 31-32.
1672. See United States v. Abascal,___ F.2d____ ,____ , No. 75-1903, at 427-28 (9th Cir.

Mar. 18, 1977) (court refused to question jurors about exposure to newspaper articles during 
trial; no abuse of discretion because articles not prejudicial); United States v. White, 553 
F.2d 310, 314-15 (2d Cir.) (in Mann Act prosecution, court refused to poll jury about news
paper article that revealed that defendant had been found innocent in strangulation death 

It is within the sound discretion of the trial judge to decide what 
action, if any, is necessary to guard against prejudice resulting from 
possible exposure of jurors to publicity during trial.1672 If highly 
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prejudicial publicity occurs during trial, however, failure to poll jurors 
to determine whether any were exposed to the publicity may 
constitute reversible error.1673 Defense counsel’s failure to make a 
timely objection to the trial court’s conduct in response to trial 
publicity constitutes a waiver of the right to raise the issue on appeal 
or collateral attack.1674

of prostitute who was to have been prosecution witness; no abuse of discretion because judge did 
not consider article highly prejudicial and article was isolated event, not part of widespread 
publicity), cert, denied, 97 S. Ct. 2937 (1977); United States v. Jones, 542 F.2d 186, 194-97 (4th 
Cir. 1976) (court refused to question jurors about accurate news account of testimony, or about 
highly prejudicial headline seen by only one juror, subsequently excused, who did not 
communicate what he had seen; no abuse of discretion because no evidence of exposure to 
prejudicial publicity); United States v. Khoury, 539 F.2d 441, 442-43 (5th Cir. 1976) (per 
curiam) (court polled jurors in open court about article reporting that defendant had entered and 
later withdrawn guilty plea and about obituary of government witness; no abuse of discretion 
because no exposure to prejudicial publicity), cert, denied, 429 U.S. 1040 (1977); United States 
v. Amaya, 533 F.2d 188, 192 (5th Cir. 1976) (judge polled jurors about newspaper article; no 
impairment of fair trial because judge found no juror knowledge), cert, denied, 429 U.S. 1101 
(1977).

1673. United States v. Perrotta, 553 F.2d 247, 251 (1st Cir. 1977) (judge failed to poll jurors 
regarding exposure to headline “Judge bars raid cash as gambling evidence” and accompanying 
story; reversible error).

1674. See Polizzi v. United States, 550 F.2d 1133, 1137-38 (9th Cir. 1976) (with only court 
reporter present, court interviewed each juror about possible prejudicial publicity during trial; 
no error because defendant’s counsel received complete transcript and failed to object); 
Rodrigues v. Estelle, 536 F.2d 1096, 1097 (5th Cir. 1976) (failure to move for mistrial or 
otherwise object precludes raising issue on habeas).

1675. Patterson v. Colorado, 205 U.S. 454, 462 (1907).
1676. 541 F.2d 1147 (5th Cir. 1976) (per curiam).
1677. Id. at 1148.
1678. See, e.g., United States v. Medina, 552 F.2d 181, 191-92 (7th Cir. 1977) (error to allow 

all of Government’s exhibits injury room, but not defendant’s exhibit; error harmless in light of 
all evidence presented at trial); United States v. Rice, 550 F.2d 1364, 1374-75 (5th Cir. 1977) 
(not error to refuse to send jury all of 2000 page transcript; judge agreed instead to send portions 
of transcript in response to specific questions), petition for cert, filed, 46 U.S.L.W. 3020 (U.S. 

Materials in the Jury Room. A jury in its deliberations may
consider only evidence that has been developed in open court and 
subjected to the adversary process.1675 Reversal is not always 
necessary, however, when extraneous material is allowed in the jury 
room. Accordingly, this term in Martin v. Estelle16'16 the Fifth Circuit 
found no denial of due process even though a rap sheet of one of nine 
defense witnesses was found in the jury room because evidence of the 
witness’ criminal record had already been introduced at trial and the 
two jurors who observed the sheet testified that none of the jurors 
considered it in their deliberations. 1677 The trial judge has discretion 
to determine what evidentiary materials will be permitted in the jury 
room.1678
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Jury Irregularities. The Ninth Circuit this term ruled that
Rule 23(b) of the Federal Rules of Criminal Procedure, which 
authorizes trials by juries composed of fewer than twelve jurors if the 
court has approved a written stipulation to that effect by the 
parties,1679 does not require the court to seek the defendant’s consent 
again when the pretrial stipulation is put into effect because a juror 
has become disabled.1680

June 23, 1977) (No. 76-1833); United States v. Petersen, 548 F.2d 279, 280 (9th Cir. 1977) (per 
curiam) (not error to give jury copy of short, uncomplicated information that had been read twice 
during trial); United States v. King, 552 F.2d 833, 849-50 (9th Cir. 1976) (not error to permit 
portion of transcript to be read to jury second time upon its request over objections of defense 
counsel), cert, denied, 97 S. Ct. 1646 (1977); United States v. Gunter, 546 F.2d 861, 869 (10th 
Cir. 1976) (not prejudicial error to send dictionary into jury room after jury asked for definition 
of word “tacitly”), cert, denied, 97 S. Ct. 2189 (1977); United States v. Quilty, 541 F.2d 172,177 
(7th Cir. 1976) (not error to refuse to send set of instructions to jury room).

1679. Fed R. Crim. P. 23(b).
1680. United States v. Stolarz, 550 F.2d 488, 493 (9th Cir. 1977).
1681. United States v. Neary, 552 F.2d 1184, 1189-90 (7th Cir. 1977) (one week after trial at 

voir dire examination in unrelated case, juror referred to defendant’s trial as a civil case; juror 
not clearly incompetent to understand burden of proof in criminal case); United States v. Eagle, 
539 F.2d 1166, 1169-71 (8th Cir. 1976) (juror realized during trial that defendant charged in 
unrelated shooting; verdict not impeached because juror’s belief not communicated to other 
jurors), cert, denied, 429 U.S. 1110 (1977); United States v. Hall, 536 F.2d 313, 321-24 (10th 
Cir.) (juror was temporarily admitted to hospital due to suspected heart condition; no denial of 
jury trial by 12 competent persons), cert, denied, 429 U.S. 919 (1976).

1682. United States v. Whiting, 538 F.2d 220, 223 (8th Cir. 1976) (in subsequent trial juror 
stated that she could not give testimony of Indian the same weight as testimony of non-Indian in 
burglary trial because she was victim of burglary by Indian; no juror misconduct shown because 
no evidence that juror knowingly withheld information pertinent to prejudice).

1683. Potter v. Perini, 545 F.2d 1048, 1049 (6th Cir. 1976) (per curiam) (no showing that 
alternate juror participated in deliberation).

1684. Stimack v. Texas, 548 F.2d 588, 589 (5th Cir. 1977) (per curiam) (in case in which 
prosecutor introduced himself as a member of the “organized crime division,” jurors received 
telephone threats that they would be killed if guilty verdict returned); see United States v. Riley, 
544 F.2d 237, 242 (5th Cir. 1976) (because no showing of impermissible influence of jury, no 
abuse to deny motion for postverdict interview of jurors), cert, denied, 97 S. Ct. 1555 (1977).

1685. United States v. Smith, 550 F.2d 277, 286-87 (5th Cir. 1977) (court’s action taken 
pursuant to Rule 24(c) of the Federal Rules of Criminal Procedure, which authorizes replacement 
of jurors unable to perform duties).

Courts this term have rejected challenges based on juror 
incompetence1681 and misconduct,1682 and on a state court’s failure to 
discharge an alternate juror when the case was submitted to the jury, 
resulting in deliberations by thirteen jurors for the short time before 
the error was discovered.1683 The Fifth Circuit recognized an 
allegation of jury tampering as falling within the extraneous influence 
exception to the rule that a juror may not impeach the verdict.1684 The 
Fifth Circuit also upheld a district court’s dismissal of two jurors who 
had napped throughout the trial and two who may have been 
contacted by a third party in an attempt to tamper with the jury.1685
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The circuits are in conflict regarding whether a mere allegation of 
juror misconduct or bias requires that an evidentiary hearing be 
held.1686 1687 This term in United States v. Hendrix'™ the Ninth Circuit 
adopted the majority view that the decision whether to hold a hearing 
and the extent and nature of the hearing if held are within the trial 
court’s discretion.1688

1686. United States v. Hendrix, 549 F.2d 1225, 1228 n.2 (9th Cir. 1977), cert, denied, 46 
U.S.L.W. 3191 (U.S. Oct. 4, 1977).

1687. 549 F.2d 1225 (9th Cir. 1977), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977).
1688. Id. at 1227-28 (no abuse of discretion to refuse to hold extensive hearing after a juror 

was heard commenting that she was “here to see that they put some of these people away”). In 
Hendrix, the Ninth Circuit noted that the First and Fifth Circuits require an investigation when 
jury misconduct is alleged in a defendant’s motion for a new trial. The court criticized this 
approach as depriving the trial court of the discretion and flexibility necessary to respond to 
various charges of misconduct of differing degrees of prejudice to the parties. Id. at 1228 n.2.

1689. See United States v. Davis, 546 F.2d 583, 592 (5th Cir.) (trial court rulings regarding 
admissibility of character evidence only disturbed upon clear showing of prejudicial abuse of 
discretion), cert, denied, 97 S. Ct. 1701 (1977); United States v. Lewis, 547 F.2d 1030, 1033 (8th 
Cir. 1976) (issue of prejudice arising from joinder addressed to sound discretion of district court; 
reversible only upon finding of clear prejudice and abuse of discretion), cert, denied, 429 U.S. 
1111 (1977).

1690. United States v. Stalnaker, 544 F.2d 725, 729 (4th Cir. 1976) (discretionary refusal to 
sentence defendant under Narcotic Addict Rehabilitation Act cannot be sustained because 
premised upon improper interpretation of Act).

1691. See, e.g., United States v. Perry, 550 F.2d 524, 532 (9th Cir.) (appellate court deferred 
to trial court’s determination m limiting scope of cross-examination to relevant evidence), cert, 
denied, 97 S. Ct. 2182 (1977); United States v. Lopez, 543 F.2d 1156, 1158 (5th Cir. 1976) 
(appellate court loath to overturn judgment of trial judge, who is uniquely suited to make 
determinations on admissibility of expert testimony), cert, denied, 429 U.S. 1111 (1977); United 
States v. Panebianco, 543 F.2d 447, 457 (2d Cir. 1976) (appellate court deferred to trial judge’s 
handling of alleged juror misconduct), cert, denied, 429 U.S. 1103 (1977).

CONDUCT OF THE TRIAL JUDGE

Exercise of Discretion. The trial judge is accorded broad
discretion in supervising the preliminary proceedings, the trial itself, 
and posttrial sentencing and review. The exercise of such discretion 
will not be overturned unless the judge grossly abuses his 
discretion1689 or premises his ruling upon a flawed legal assump
tion.1690 Accordingly, reviewing courts generally defer to the trial 
judge’s determination, recognizing that his firsthand knowledge of 
events is more complete than the appellate record.1691 At trial, the 
judge may exercise his discretion in controlling the conduct of 
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attorneys and jurors and the testimony of witnesses.1692 As an officer 
of the court, a lawyer is subject to the trial court’s determination 
whether his presence in court is required or permitted1693 and how he 
should conduct himself before the bench.1694 The trial court’s 
discretionary control over witnesses includes deciding whether to 
subpoena a defense witness at government expense,1695 whether to 
exclude witnesses from the courtroom,1696 whether to appoint or hear 

1692. See, e.g., United States v. White, 553 F.2d 310, 315 (2d Cir.) (whether to poll jury to 
reveal contamination within discretion of trial court), cert, denied, 97 S. Ct. 2937 (1977); United 
States v. Lopez, 543 F.2d 1156, 1157-58 (5th Cir. 1976) (admissibility of expert testimony 
within broad discretion of trial court), cert, denied, 429 U.S. 1111 (1977); United States v. 
Dinitz, 538 F.2d 1214, 1220-21 (5th Cir. 1976) (expulsion of defense counsel from court because 
of misconduct within discretion of trial court), cert, denied, 429 U.S. 1104 (1977).

1693. See, e.g., United States v. West, 549 F.2d 545, 555 (8th Cir.) (within judge’s discretion 
to deny defense attorney opportunity to participate in in camera proceeding to ascertain validity 
of indictment handed down by grand jury after Only three days of investigation), cert, denied, 91 
S. Ct. 1601 (1977); United States v. Quinn, 543 F.2d 640, 652 (8th Cir. 1976) (harmless errorfor 
court to conduct hearing on past relationship between juror’s son and FBI agent even though 
defense counsel not present); United States v. Dinitz, 538 F.2d 1214, 1220-21 (5th Cir. 1976) 
(within court’s discretion to order one of defendant’s three attorneys to leave court after he 
repeatedly exceeded permissible scope of opening statements), cert, denied, 429 U.S. 1104 
(1977); United States v. Uptain, 531 F.2d 1281, 1290 (5th Cir. 1976) (within court’s discretion 
to disallow attorney’s withdrawal from case because court could reasonably conclude motive for 
withdrawal to delay trial; judge considered defense attorney’s failure to specify significant 
conflicts with client over strategy, attempt to use one bad check from client as conclusive proof 
of eventual nonpayment of legal fees, and possible prejudice to defendant if attorney suddenly 
disappeared after beginning direct examination); In re Gopman, 531 F.2d 262, 266 (5th Cir. 
1976) (within court’s discretion to require attorney representing both union and union officers to 
withdraw as counsel for officers because of conflict of interest).

1694. See, e.g., United States v. Brown, 548 F.2d 204, 210 (7th Cir. 1977) (within judge’s 
discretion to disallow portions of closing argument that invited jury to disregard judge’s 
instructions, repeated arguments rejected earlier by court, and misrepresented government 
firearms registration certificate); United States v. Wilbur, 545 F.2d 764, 767 (1st Cir. 1976) 
(within court’s discretion to disallow defense closing argument that defendant’s right to bear 
arms was issue in case because in fact it was not, and no abuse to allow Government closing 
argument rebutting defense of entrapment and supporting credibility of key witness); United 
States v. Rosenfeld, 545 F.2d 98, 103 (10th Cir. 1976) (within court’s discretion to interrupt 
closing argument to correct and admonish counsel for predicting what judge would instruct), 
cert, denied, 97 S. Ct. 1572 (1977).

1695. See United States v. Herron, 551 F.2d 1073, 1076 (6th Cir. 1977) (no abuse of 
discretion for judge to refuse to subpoena prisoner at government expense because no averment 
that relevant conversation between defendant and prison guard heard by prisoner); United 
States v. Joseph, 533 F.2d 282, 284-85 (5th Cir. 1976) (by weighing materiality, relevance, and 
competence of potential evidence to be given by witness, court may at its discretion refuse to 
subpoena defendant’s witness at government expense), cert, denied, 97 S. Ct. 1698 (1977). Rule 
17(b) of the Federal Rules of Criminal Procedure provides for the subpoena of witnesses at 
Government’s expense upon a showing that they are necessary for an adequate defense and that 
the defendant is unable to pay the cost.

1696. See United States v. Brown, 547 F.2d 36, 37 (3d Cir. 1976) (failure to exclude 
witnesses during prosecutor’s preliminary remarks not abuse of discretion because appellant 
showed no resulting prejudice to his case), cert, denied, 97 S. Ct. 1698 (1977). Opposing counsel 
has the right to have witnesses excluded during the testimony of other witnesses. Fed R. Evid 
615.
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experts,1697 whether to call or question witnesses sua sponte,1698 and 
whether to allow prosecutors and defense attorneys latitude in 
examining witnesses.1699 1700 This term in United States v. Ehrlichman1100 
the District of Columbia Circuit held that it was within the trial court’s 
discretion to refuse John Ehrlichman’s motion to compel President 
Nixon to testify.1701 Noting that in United States v. Nixon1™2 the Su
preme Court determined that a defendant seeking a subpoena duces 
tecum for the President must show that he has a “specified need” for 
the information or that the requested information is “essential to the 
justice of the [pending criminal] case,”1703 the court reasoned that the 
defendant must make at least the same showing in support of a 
subpoena ad testificandum because it is more burdensome.1704 The 
court concluded that because the defendant did not specifically allege 
Presidential authorization of or involvement in the Watergate break- 
in, he had not met the required showing.1705

1697. See, e.g., United States v. Prewitt, 553 F.2d 1082, 1086-87 (7th Cir. 1977) (per curiam) 
(no obligation to appoint psychiatrist to conduct competency examination because exams 
conducted five months before trial and again two weeks before trial indicated that defendant 
competent to stand trial; not clearly erroneous to refuse psychiatric exam before sentencing 
because substantial evidence supported court’s finding that obstreperous behavior during trial 
was conscious attempt to disrupt proceedings, not based on incompetence); United States v. 
Lincoln, 542 F.2d 746, 750 (8th Cir. 1976) (no abuse of discretion to refuse to appoint 
psychiatrist of defendant’s choice because no reason given for objection and objection 
untimely), cert, denied, 429 U.S. 1106 (1977); United States v. Faulkner, 538 F.2d 724, 726 (6th 
Cir.) (no error to refuse to permit disputed ledger book to be chemically tested because testing 
would not have produced material evidence and defense chemist did not have credentials he 
claimed), cert, denied, 429 U.S. 1023 (1976).

1698. See, e.g., United States v. Redmond, 546 F.2d 1386, 1390 (10th Cir. 1977) (judge 
nearly abused his discretion by questioning witnesses extensively but questioning nevertheless 
within permissible bounds); United States v. Harris, 546 F.2d 234, 238 (8th Cir. 1976) (not 
abuse for judge to clarify testimony by questioning witnesses because jury properly instructed 
not to infer that questions asked by court intended to suggest guilty verdict); United States v. 
Leslie, 542 F.2d 285, 288-89 (5th Cir. 1976) (not abuse forjudge to call defendant’s accomplices 
to testify that defendant had knowledge automobile was stolen because Government argued that 
witnesses were hostile).

1699. United States v. Littlewind, 551 F.2d 244, 245 (8th Cir. 1977) (per curiam) (not abuse 
to permit leading questions on direct examination of 13- and 14-year-old witnesses reluctant to 
(testify in rape case); cf. Fairbanks v. Cowan, 551 F.2d 97, 99 (6th Cir. 1977) (at judge’s 
discretion father of 31-year-old man with mental age of six and voice impaired by polio properly 
appointed to interpret son’s testimony not otherwise understandable to jury).

1700. 546 F.2d 910 (D.C. Cir. 1976), cert, denied, 429 U.S. 1120 (1977).
1701. Id. at 933.
1702. 418 U.S. 683 (1974).
1703. 546 F.2d at 932-33. See generally United States v. Nixon, 418 U.S. 683, 707-13 (1974).
1704. 546 F.2d at 932-33.
1705. Id. The trial court also acted properly in drafting its own interrogatories after it had 

found those submitted by the defendant to be repetitive or irrelevant. Id. The court reasoned 
that it was highly unlikely that Nixon’s answers to the defendant’s interrogatories would have 
been significantly different from the answers he supplied to interrogatories drafted by the court. 
Id.
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The trial court’s broad discretionary power concerning witnesses is 
subject to restrictions imposed by the defendant’s constitutional 
rights and the Federal Rules of Criminal Procedure. In United States v. 
Barker1106 the trial court failed to require the Government to expend 
its best efforts to find subpoenaed FBI witnesses. Because the 
testimony of these witnesses was necessary for an adequate defense, 
the Sixth Circuit found that their absence violated the defendant’s 
fifth and sixth amendment rights to a fair trial and held that the judge 
had abused his discretion.1706 1707 1708 Similarly, in United States v. Myersilw 
the Fifth Circuit held that the trial court should have excluded the 
testimony of alibi rebuttal witnesses because they were not disclosed 
prior to trial as required by Rule 12.1 of the Federal Rules of Criminal 
Procedure.1709 The court reasoned that nondisclosure had substan
tially prejudiced the defense because it could not interview witnesses 
in advance, recheck its own alibi witnesses, or reconsider its trial 
strategy.1710

1706. 553 F.2d 1013 (6th Cir. 1977).
1707. Id. at 1020. The court said that although a decision whether to compel the production 

of witnesses at government expense is ordinarily committed to the discretion of the trial court, 
the defendant’s fifth and sixth amendment rights give that discretion considerably narrower 
latitude than other discretionary decisions. Id. at 1019. The court further stated that the 
appropriate standard is whether the witnesses will give testimony that is “relevant, material and 
useful to an adequate defense.” Id. at 1020.

1708. 550 F.2d 1036 (5th Cir. 1977).
1709. Id. at 1043; see Fed R. Crim P. 12.1(c) (continuing duty to notify adversary of alibi and 

alibi rebuttal witnesses).
1710. 550 F.2d at 1043. In Myers the Government had asked for an exception to the rule 

because the undisclosed witnesses were for rebuttal, were not discovered until immediately 
before trial, and did not offer conclusive testimony. The appellate court stated that in such a 
situation the trial court should consider (1) the prejudice resulting, (2) the reasons for 
nondisclosure, (3) any mitigation of harm, and (4) the weight of properly introduced evidence. It 
concluded that all four considerations pointed to excluding the testimony in the instant case. Id. 
at 1042-43.

1711. See United States v. Jackson, 549 F.2d 517, 528 (8th Cir. 1977) (not abuse to permit 
Government to present evidence chronologically through repeated recall of a government agent 
as witness); Krana v. United States, 546 F.2d 785, 786 (8th Cir. 1976) (per curiam) (not abuse to 
admit statements subject to subsequent independent proof of conspiracy or concert of action).

1712. See United States v. Gould, 536 F.2d 216, 219 (8th Cir. 1976) (courts may take judicial 
notice of any fact capable of instant and unquestionable demonstration; proper for court to note 
that cocaine hydrochloride is derived from coca leaves).

1713. See, e.g., United States v. Ard, 544 F.2d 225, 227 (5th Cir. 1976) (per curiam) (not 
abuse to permit Government to reopen case after defense made evidentiary motion to exclude 
Government’s evidence and before defense had presented evidence and jury had begun its 
deliberations); United States v. Bridgefourth, 538 F.2d 1251, 1253 (6th Cir. 1976) (not abuse to 
permit Government to reopen case to display defendant wearing hat to jury); United States v. 

The trial judge has discretion to exercise reasonable control in 
ordering proof,1711 taking judicial notice of facts,1712 and reopening a 
case for additional evidence.1713 The judge’s discretion in ruling on 
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motions for acquittal during and after a trial, however, is limited. He 
must rule immediately on a motion for acquittal offered after the 
Government’s case is presented1714 and may not grant a motion for 
judgment notwithstanding the verdict if the verdict is sustained by 
substantial evidence.1715

Patton, No. 75-2314, at 8 (4th Cir. June 28, 1976) (unpublished opinion) (no prejudice to 
defendant to permit Government to reopen case to admit documents already used in trial when 
motion made prior to any defense motion or presentation of evidence), cert, denied, 429 U.S. 978 
(1976).

1714. United States v. House, 551 F.2d 756, 758 (8th Cir. 1977) (trial court could reserve 
decision on motion for acquittal made at close of Government’s case in only two circumstances: 
if defendant waives his right, or if at time of motion Government had sufficient evidence to allow 
the case to be submitted to jury); see Fed R. Crim. P. 29(b) (decision on motion may be reserved 
if motion made at close of all evidence).

1715. United States v. Hemphill, 544 F.2d 341, 344 (8th Cir. 1976) (trial court improperly 
assumed jury functions by granting acquittal because the jury verdict was supported by 
substantial evidence), cert, denied, 97 S. Ct. 1648 (1977).

1716. United States v. Clardy, 540 F.2d 439, 442-43 (9th Cir.), cert, denied, 429 U.S. 963 
(1976); see United States v. Jackson, 549 F.2d 517, 526-27 (8th Cir. 1977) (presence of several 
inmate defendants and witnesses and large number of spectators at drug trial justified use of 
armed guards and metal detectors; prejudicial effect reduced by shielding jury from most 
obvious security measures).

1717. 540 F.2d 439 (9th Cir.), cert, denied, 429 U.S. 963 (1976).
1718. Id. at 443. Electronic metal detectors to screen spectators have also been found 

proper. United States v. Jackson, 549 F.2d 517, 526 (8th Cir. 1977).
1719. 540 F.2d at 443.
1720. United States v. Theriault, 531 F.2d 281, 284 (5th Cir.), cert, denied, 429 U.S. 898 

(1976).
1721. 531 F.2d 281 (5th Cir.), cert, denied, 429 U.S. 898 (1976).
1722. Id. at 284-85.

Control of the Physical Circumstances at Trial. The trial
judge must reconcile his duty to ensure the safety of persons in his 
court with his obligations to maintain an appearance of impartiality 
and to ensure that the defendant will receive the benefit of the 
presumption of innocence.1716 In United States v. Clardy11'1 the Ninth 
Circuit approved the use of armed plainclothes marshals in the 
courtroom and uniformed postal guards outside because reliable 
sources had revealed that a terrorist group might attempt to upset the 
trial at which a large number of prison inmates were to testify.1718 The 
court noted that possible prejudice to the defendant had been 
diminished by shielding the jurors from the security measures.1719

More extreme circumstances may justify shackling the defendant 
within sight of the jury.1720 1721 This term in United States v. Theriault1121 
the Fifth Circuit approved shackling a defendant who had behaved 
disruptively in a contemporaneous civil suit, had a prison record 
showing a violent and rebellious nature, and had been involved in 
earlier incidents attesting to his serious escape potential.1722 The 
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court ruled, however, that in all future criminal cases in which unusual 
visible security measures are utilized before a jury, the district court 
must state for the record outside the jury’s hearing the reason for such 
actions in order to give the defense the opportunity to argue that the 
measures are unnecessary and to establish a record on which the 
appeals court can determine whether the trial judge properly 
exercised its discretion.1723

1723. Id. at 285. This case had been remanded earlier to permit trial judge to supplement the 
record with a statement of his reasons for the shackling. Id. at 283-84. The new procedure is 
intended to ensure that the appeals court can determine whether discretion has been abused in 
such cases. Id. at 285.

Inadvertant juror exposure to shackled defendants is not necessarily prejudicial. See United 
States v. Taylor,___ F.2d____ ,____, No. 76-1210, at 2826-27 (2d Cir. Apr. 14, 1977) (possible
inadvertant view by jury of some defendants in manacles not prejudicial, especially after judge 
gave curative instructions to jury), cert, denied, 97 S. Ct. 2958 (1977); Corley v. Cardwell, 544 
F.2d 349, 352 (9th Cir. 1976) (per curiam) (brief juror exposure to manacled defendant not 
prejudicial because defense was based on defendant’s inability to control violent or dangerous 
behavior), cert, denied, 429 U.S. 1048 (1977).

1724. 425 U.S. 501 (1976).
1725. See id. at 512-13 (although state cannot compel defendant to stand trial before 

jury in prison clothes, failure to object negates element of compulsion necessary to establish 
constitutional violation); Willeford v. Estelle, 538 F.2d 1194, 1196 (5th Cir. 1976) (same); 
Carter v. Estelle, 537 F.2d 197, 199 (5th Cir. 1976) (per curiam) (same), cert, denied, 97 S. Ct. 
1607 (1977).

1726. 533 F.2d 185 (5th Cir. 1976).
1727. Id. at 187.
1728. Id.; see Haggard v. Alabama, 550 F.2d 1019, 1022 (5th Cir. 1977) (in order to state a 

due process claim defendant must show that state compelled him, over objection, to wear 
handcuffs before jury).

1729. 542 F.2d 770, 772 (9th Cir. 1976) (per curiam), cert, denied, 430 U.S. 908 (1977).

In state habeas cases the standard of review is considerably more 
deferential because it is grounded on constitutional rather than 
supervisory authority. In Estelle v. Williams1'’24 the Supreme Court 
held that in the absence of a timely objection by defense counsel, a 
trial judge commits no constitutional error in allowing the accused to 
stand trial in prison garb. 1725 1726 This term in Wright v. Texas1226 the Fifth 
Circuit reversed a lower court’s grant of habeas corpus relief based on 
prejudice allegedly resulting from a brief and inadvertent view by 
veniremen of the defendant being transferred to the courtroom in 
handcuffs.1727 Citing Estelle, the court in Wright held that the requisite 
showing of prejudice had not been made because defense counsel had 
made no objection, had not attempted to examine jurors to exclude 
those who saw defendant in handcuffs, and had not requested 
instructions from the court that the wearing of handcuffs is not an 
indication of guilt.1728 1729

To avoid outbursts and disruptions the judge may exclude 
spectators. In United States v. Akers1229 the Ninth Circuit upheld the 
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expulsion of all non-press spectators with the exception of the 
defendant’s family during the reading of the verdict, because the 
judge had received information indicating that there would be 
violence if the jury found the defendant guilty.1730

1730. Id.
1731. 544 F.2d 353 (9th Cir. 1976), cert, denied, 429 U.S. 1099 (1977).
1732. Id. at 374.
1733. Id.
1734. 548 F.2d 415 (2d Cir. 1976).
1735. Id. at 417.
1736. Id.
1737. Id. at 418 (judge should have quietly recessed trial shortly after incident, then 

discussed matter with counsel out of jury’s hearing).
1738. Id.
1739. United States v. Candelaria-Gonzalez, 547 F.2d 291, 297 (5th Cir. 1977); see United 

States v. Bridges, 551 F.2d 651, 653 (5th Cir. 1977) (per curiam) (judge’s occasional 
interruptions and admonitions justified by need to keep trial under control).

In controlling the physical evidence presented at trial, the judge 
must be vigilant to avoid prejudicing the defendant. In United States 
v. Pheaster,1731 for example, the Ninth Circuit criticized a district court 
judge for openly reading into the record the number and description 
of exhibits marked for identification and handling the evidence so that 
the jury was able to see each item. 1732 Although the court found that 
the defendants were not sufficiently prejudiced to require reversal, it 
characterized the procedure as highly improper and potentially 
harmful to the defendants’ right to a fair trial. 1733 1734 In United States v. 
Van Meerbeke1134 the Second Circuit strongly criticized a trial judge 
who said nothing to either counsel when he observed a government 
witness at a narcotics trial pick up and swallow several chips of opium 
that had been introduced into evidence. 1735 Four days later, after 
defense counsel observed a similar incident, the judge disclosed the 
earlier incident, prompting defense counsel to make an unsuccessful 
motion for a mistrial.1736 The court found the judge’s action a serious 
abdication of his responsibility to maintain order and control of the 
proceedings,1737 but nevertheless upheld the conviction because the 
defense counsel used the incidents later in the trial to impeach the 
witness and because the incidents did not affect the ultimate 
judgment.1738

Misconduct. A trial judge may actively participate in a
criminal proceeding in order to facilitate the orderly progress of the 
trial and avoid unnecessary delay. 1739 If the judge maintains the 
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appearance of complete impartiality, he may question witnesses,1740 
caution witnesses to answer truthfully,1741 or clarify a confused jury7 
verdict.1742 In presiding over the trial, however, the judge may not in 
any way suggest to the jury that he believes that the defendant is 
guilty. 1743 1744 In United States v. Sheldon'144 the Fifth Circuit reversed a 
narcotics conviction because the judge interrupted the testimony of 
the defendants and their witnesses 130 times, on one occasion with a 
factual misstatement and on another to draw a laugh from those in the 
courtroom.1745 The court found that the remarks must necessarily 
have been understood by the jury to reflect the judge’s belief either 
that the defense was without merit or that the testimony of the 
defendants and their witnesses was untrustworthy.1746 1747 Similarly, in 
United States v. Yates114'' the trial court’s remark that the defendant 
had admitted his guilt was held impermissible because the comment 
negated the defendant’s claim that he did not give the confession that 
was the subject of the judge’s remark.1748 1749 In United States v. Bray1149 
the trial court, in the presence of the jury, set bail for the defendant 
and told marshals to lock the defendant up if he failed to meet 
bail.1750 On appeal, the Tenth Circuit reversed because the action 

1740. United States v. Latimer, 548 F.2d 311, 314 (10th Cir. 1977) (questioning to clarify 
facts proper because prompted by obvious inconsistencies in testimony); see United States v. 
Bridges, 551 F.2d 651, 653 (5th Cir. 1977) (per curiam) (occasional admonitions and 
interruptions of both sides in absence of objection not improper because no evidence of bias).

1741. See United States v. Harlin. 539 F.2d 679, 681 (9th Cir.) (judge’s comments merely 
pointing out dangers of perjury not coercive), cert, denied, 429 U.S. 942 (1976). But cf. United 
States v. Polk, 550 F.2d 1265, 1268 (10th Cir. 1977) (dictum) (defendant made unsupported 
allegation that judge made in camera statement threatening perjury charges against defendant if 
witness’ testimony differed from defendant's testimony; if true such conduct could not be 
condoned).

1742. See Jones v. Estelle. 538 F.2d 651. 652 (5th Cir. 1976) (per curiam) (judge asked jury 
foreman to restate verdict after confused foreman erroneously announced verdict of not guilty; 
no error because judge's conduct had no coercive intent or effect on jury’s decision).

1743. See United States v. Goichman. 547 F.2d 778, 784-85 (3d Cir. 1976) (per curiam) 
(judge gave his opinion of why case selected for investigation; no reversible error because not a 
comment on whether defendant guilty). Compare United States v. Candelaria-Gonzalez, 547 
F.2d 291, 297 (5th Cir. 1977) (judge's actions ridiculing, correcting, and interrupting defense 
counsel in presence of jury coupled with prejudicial evidentiary rulings requires reversal) with 
United States v. Calhoun, 542 F.2d 1094, 1105 (9th Cir. 1976) (referring to defense counsel’s 
tactics as “nonsense” in presence of jury not prejudicial in context of trial as a whole), cert, 
denied. 429 U.S. 1064 (1977).

1744. 544 F.2d 213 (5th Cir. 1976).
1745. Id. at 216-17.
1746. Id. at 219.
1747. 553 F.2d 518 (6th Cir. 1977).
1748. Id. at 520 & n.l.
1749. 546 F.2d 851 (10th Cir. 1976).
1750. Id. at 859.
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vitiated the defendant’s presumption of innocence and was without 
justification.1751 1752 In United States v. FayilS2 the Tenth Circuit found 
that the district court judge had frustrated a proper trial by refusing to 
hear a suppression motion before trial and subsequently granting the 
motion during trial with a factual hearing.1753 1754

1751. Id.
1752. 553 F.2d 1247 (10th Cir. 1977).
1753. Id. at 1248.
1754. 535 F.2d 1400 (5th Cir. 1976).
1755. Id. at 1404-05; see United States v. Hernandez-Vela, 533 F.2d 211,214 (5th Cir. 1976) 

(per curiam) (because defendant stipulated to accuracy of all testimony in prior trial and showed 
no prejudice from trial judge’s knowledge of facts of prior trial, court’s exposure to defendant’s 
background through presentencing report of another defendant did not require reversal).

1756. See, e.g., United States v. Cardall, 550 F.2d 604, 606 (10th Cir. 1976) (judge’s sarcastic 
comments to defense counsel were unjudicial but not prejudicial in context of whole trial); 
United States v. Johnson, 540 F.2d 954, 960 (8th Cir.) (judge’s reply to defense objection 
assumed a disputed fact and was technically erroneous but not sufficiently prejudicial to require 
reversal), cert, denied, 429 U.S. 1025 (1976); United States v. Huntley, 535 F.2d 1400, 1405 (5th 
Cir. 1976) (error to read material concerning codefendant’s guilty pleas prior to his trial because 
it contained facts about defendant; error harmless On facts of case), cert, denied, 91 S. Ct. 1548 
(1977); United States v. Onori, 535 F.2d 938, 943-44 (5th Cir. 1976) (judge’s comment about 
defendant’s presence at site of arrest not reversible error because it took only a few seconds of 
lengthy trial and was cured by instruction that jury is sole fact-finder). The Ninth Circuit this 
term refused to reverse a conviction in a tax evasion case despite the trial judge’s clearly 
prejudicial remark that the prosecutor should consider charging some of the defense witnesses. 
United States v. Schmitz, 542 F.2d 782, 785 (9th Cir. 1976) (per curiam), cert, denied, 429 U.S. 
1105 (1977). The defendant had not raised any legally cognizable defense and the evidence 
against him had clearly established his guilt. Even though the remarks would have required 
reversal under other circumstances, the court found that such action in this case would serve no 
useful purpose. Id.

1757. 535 F.2d 938 (5th Cir. 1976).
1758. Id. at 944.

A judge must take care to ensure that he is not exposed to improper 
information or evidence that may prejudice his conduct toward a 
defendant. In United States v. Huntley™*  the Fifth Circuit criticized a 
trial judge for reading presentence reports on the defendant’s 
colleagues several weeks before determining whether the defendant 
was guilty. The reports contained references that strongly implicated 
the defendant in the crime. The Fifth Circuit failed to reverse, 
however, holding that the judge’s actions were harmless error.1755

Not all prejudicial misconduct by the trial judge requires reversal. A 
new trial will not be ordered if, in the context of the trial as a whole, 
the judge’s error was harmless.1756 1757 Thus, in United States v. Onori1151 
the Fifth Circuit found that a trial judge’s comment intimating that 
the defendant had been present at the scene of the crime did not 
constitute reversible error.1758 Noting that the remark had taken only a 
few seconds during a lengthy trial and that curative instructions had 
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been given to the jury, the court found the remark “unfortunate” but 
held that under the totality of the circumstances reversal was 
unnecessary.1759

1759. Id.
1760. 28 U.S.C. §455(a) (Supp. V 1975).
1761. Id. § 455(b). Sections 455(a)-(b) amended section 455 in 1974 to make it consistent

with the Code of Judicial Conduct’s canon on disqualification and recusal adopted by the 
American Bar Association in 1972. H.R. Rep. No. 1453, 93d Cong., 2d Sess. 2, reprinted in 
|1974] U.S. Code Cong. & Ad. News 6351, 6351. The amended version outlines specific guide
lines for use by judges in determining whether recusal is appropriate and makes this 
determination dependent on the appearance of impropriety, rather than on the judge’s sub
jective opinion of his own impartiality. Id. at___ , (1974] U.S. Code Cong. & Ad News at 6353-
55; see United States v. Brown, 539 F.2d 467, 469-70 (5th Cir. 1976) (per curiam) (dictum) 
(noting revised requirement that judge recuse himself if impartiality might reasonably be 
questioned); United States v. Dodge, 538 F.2d 770, 781 (8th Cir. 1976) (standard for deter
mining sufficiency of affidavit is whether facts alleged support charge of bias and prejudice).

1762. The affidavit is due at least 10 days before the beginning of the term during which the 
case is to be heard unless good cause is shown for filing later. 28 U.S.C. § 144 (1970); see United 
States v. Hurd, 549 F.2d 118, 119 (9th Cir. 1977) (per curiam) (affidavit of prejudice filed on 
fifth day of trial untimely); United States v. Bennett, 539 F.2d 45, 51 (10th Cir.) (motion for 
disqualification filed three days before trial date untimely), cert, denied, 429 U.S. 1048 (1976).

1763. 28 U.S.C. § 144 (1970). The question of recusal is basically committed to the judge.
United States v. Haldeman,, F.2d___ ,____, No. 75-1381, at 180, 199 (D.C. Cir. Oct. 12,
1976) (en banc) (per curiam) (no error for trial judge to rule on adequacy of affidavits and to 
refuse referral to calendar committee), cert, denied, 97 S. Ct. 2641 (1977).

1764. United States v. Haldeman,___ F.2d____ ,___ , No. 75-1381, at 181-82 (D.C. Cir.
Oct. 12, 1976) (en banc) (per curiam), cert, denied, 97 S. Ct. 2641 (1977); United States v. 
Bennett, 539 F.2d 45, 51 (10th Cir.), cert, denied, 429 U.S. 925 (1976).

Disqualification and. Recusal. A federal judge is required by
statute to disqualify himself sua sponte from conducting a trial if his 
impartiality might reasonably be questioned,1760 if he has a personal 
bias or prejudice concerning a party or personal knowledge of 
disputed evidentiary facts, if he or a lawyer with whom he previously 
practiced will serve as counsel or witness in the case, if he previously 
participated as counsel or as a material witness in the matter, if he has 
knowledge of any personal or family interest in the case, or if he or a 
close relative is a party or attorney in the case or is likely to be a 
material witness.1761 A judge must disqualify himself upon the filing of 
a timely1762 and sufficient affidavit stating facts and reasons for the 
belief that bias or prejudice exists.1763 The test of sufficiency is 
whether the allegations, if assumed true, merit disqualification, not 
whether they are in fact accurate.1764 The judge need not disqualify
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himself if the allegations are speculative,1765 lacking in detail,1766 or 
unrelated to the case at hand.1767 A judge need not disqualify himself 
merely because he participated in a related case1768 or made an 
adverse ruling earlier in the same case.1769 Similarly, the judge who 
conducted the defendant’s first trial is not necessarily disqualified 
from presiding over the second trial of the same case.1770 Finally, prior 
knowledge of relevant facts acquired while serving in a judicial 

1765. See United States v. Bray, 546 F.2d 851, 857-58 (10th Cir. 1976) (judge alleged to be 
prejudiced by defendant’s prior attempts to discredit and impeach judge; allegations legally 
insufficient); United States v. Dodge, 538 F.2d 770, 782 (8th Cir. 1976) (judge alleged to be 
biased against Indians; judge’s conduct in previous trial involving Indians insufficient to show 
bias against defendant); United States v. Vecchiarello, 536 F.2d 420, 425 (D.C. Cir. 1976) 
(judge alleged to be prejudiced against defendant charged with practicing medicine without a 
license because judge biased against doctors due to wife’s death and son’s legal representation 
of medical society; allegations too speculative).

1766. See United States v. Bennett, 539 F.2d 45, 51 (10th Cir.) (conclusory affidavit lacking 
facts tending to show personal bias legally insufficient), cert, denied, 42.9 U.S. 925 (1976); United 
States v. Scallion, 533 F.2d 903, 913 (5th Cir. 1976) (conclusory affidavit that failed to specify 
how judge exhibited prejudice or explain basis for affiant’s belief that judge prejudiced legally 
insufficient), cert, denied, 429 U.S. 1079 (1977).

1767. See United States v. Afflerbach, 547 F.2d 522, 525 (10th Cir. 1976) (affidavit seeking 
disqualification because defendant had brought suit against nearly all federal judges, including 
trial judge, legally insufficient because matter unrelated to instant suit), cert, denied, 429 U.S. 
1098 (1977); United States v. Whitesei, 543 F.2d 1176, 1181 (6th Cir. 1976) (defendant named 
district judge and appellate panel as defendants in separate civil action; disqualification not 
required), cert, denied, 97 S. Ct. 2924 (1977).

1768. See United States v. Cowden, 545 F.2d 257, 265-66 (1st Cir. 1976) (no disqualification 
required even though judge presided at trials of codefendants), cert, denied, 430 U.S. 909 
(1977). A judge need not recuse himself even if he is named a party to a suit if to do so would 
frustrate the judicial process. See Pilla v. American Bar Ass’n, 542 F.2d 56, 59 (8th Cir. 1976) 
(defendant filed suit naming Supreme Court, circuit court, and district court as defendants; 
appeals panel not disqualified to hear appeal).

1769. See Paul v. Pleasants, 551 F.2d 575, 579 (4th Cir. 1977) (permissible for judge to 
preside over hearing to reconsider his own finding of contempt because no evidence of bias), 
petition for cert, filed, 46 U.S.L.W. 3020 (U.S. June 23, 1977) (No. 76-1838); United States v. de 
la Fuente, 548 F.2d 528, 541 (5th Cir. 1977) (ruling against defendants at pretrial suppression 
hearing insufficient to disqualify judge from conducting trial). But see Fed. R. Crim. P. 42(b) 
(judge disqualified from presiding over criminal contempt hearing if contempt charge involves 
disrespect to or criticism of judge).

1770. See United States v. Edmonds, 535 F.2d 714, 717 (2d Cir. 1976) (new judge not 
required for retrial of short, simple case; affidavit pointing to harsh sentence and other adverse 
rulings in first trial held patently frivolous). Principal factors considered in determining whether 
a remanded proceeding should go to a different judge are whether the original judge is likely to 
have substantial difficulty disregarding previous views or findings found erroneous or based on 
evidence that must be suppressed, whether reassignment is advisable in order to preserve the 
appearance of justice, and whether reassignment would entail unnecessary waste and 
duplication of effort. United States v. Robin, 553 F.2d 8, 10 (2d Cir. 1977) (per curiam).
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capacity is generally not sufficient to require disqualification.1771 
Thus, in United States v. Haldeman11''2 the District of Columbia 
Circuit held that Judge Sirica was not disqualified from presiding at 
the Watergate coverup trial merely because he had learned details of 
the Watergate affair from his participation in prior trials and 
proceedings.1773

1771. See United States v. Montecalvo, 545 F.2d 684, 685 (9th Cir. 1976) (judge used 
knowledge of prior convictions and other relevant facts), cert, denied, 97 S. Ct. 2184 (1977); 
United States v. Patrick, 542 F.2d 381, 390 (7th Cir. 1976) (judge had read defendant’s grand 
jury testimony prior to sentencing in related trial at which defendant refused to testify despite 
grant of immunity), cert, denied, 97 S. Ct. 1551 (1977); United States v. Bourque, 541 F.2d 290, 
296 (1st Cir. 1976) (judge examined presentencing report on defendant in connection with 
Subsequently rejected guilty plea); Kennedy v. Meacham, 540 F.2d 1057, 1060 (10th Cir. 1976) 
(affidavit not pointing to any extrajudicial sources of bias and prejudice held insufficient to 
mandate recusal).

1772. ___  F.2d___ , No. 75-1381 (D.C. Cir. Oct. 12, 1976) (en banc) (per curiam), cert,
denied, 97 S. Ct. 2641 (1977).

1773. Id. at___ , No. 75-1381 at 184 (appearance of impropriety standard should not be
applied to require disqualification merely because of involvement in earlier adjudications).

1774. See United States v. Dansker, 537 F.2d 40, 53-54 (3d Cir. 1976) (disqualification not 
required because no allegation that judge manifested hostility towards defendants personally), 
cert, denied. 429 U.S. 1038 (1977).

1775. See United States v. Montecalvo, 545 F.2d 684, 685 (9th Cir. 1976) (judge not required 
to disqualify himself from bank robbery trial even though he had expressed annoyance at Parole 
Board policy on release of felons such as bank robbers), cert, denied, 91 S. Ct. 2184 (1977); 
United States v. Dodge, 538 F.2d 770, 782 (8th Cir. 1976) (judge not required to disqualify 
himself from trial of Indian even though defendant alleged that judge demonstrated hostility 
towards Indians in other trials); United States v. Dansker, 537 F.2d 40, 53-54 (3d Cir. 1976) 
(judge not required to disqualify himself even though, as United States attorney, he had 
prosecuted former owner of defendant corporation), cert, denied, 429 U.S. 1038 (1977).

1776. See United States v. Bray, 546 F.2d 851, 857-58 (10th Cir. 1976) (prior written or 
verbal attacks upon judge without more are insufficient to support allegation of bias; otherwise 
party could always cause disqualification). Rule 42(b) of the Federal Rules of Criminal Procedure, 
however, requires that a judge disqualify himself from presiding over a criminal contempt 
hearing if the contempt charged involves disrespect or criticism of the judge. Fed. R. Crim P. 
42(b); see United States v. Marx. 553 F.2d 874. 877 (4th Cir. 1977) (failure of attorney to appear 
for trial before judge not a personal affront requiring judge to disqualify himself from attorney’s 
contempt hearing).

1777. 539 F.2d 467 (5th Cir. 1976) (per curiam).

Disqualification requires that the bias of the judge be directed 
against the defendant personally.1774 Even demonstrated hostility 
toward persons connected with the defendant may not be enough to 
require disqualification if the relationship is not sufficiently direct.1775 
Furthermore, the fact that the defendant has engaged in conduct 
adverse to the judge does not by itself indicate bias requiring 
disqualification.1776 1777

Although a motion to disqualify usually is brought before trial, the 
Fifth Circuit this term in United States v. Brown'111 ordered a new trial 
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for convicted black activist H. Rap Brown because Brown’s attorney 
discovered six years after trial that prior to trial the presiding judge 
had told acquaintances that he would “get that nigger.” 1778 The 
district judge hearing the motion found that the statements had in fact 
been made, but found upon examination of the record that Brown had 
received a fair trial.1779 Reversing the district court, the Fifth Circuit 
observed that the judge’s statements “did not comport with the 
appearance of justice” and that it could not be established on the 
record alone that the appellant received a fair trial.1780

1778. Id. at 468.
1779. Id. at 468-70.
1780. Id. at 470. In finding the record insufficient to show that Brown received a fair trial, the 

court noted that it did not “reflect the tone of voice of the judge, his facial expression, or his 
unspoken attitudes and mannerisms, all of which might have adversely influenced the jury and 
affected its verdict.” Id. at 469.

1781. Fed. R. Crim P. 42(a); see United States v. Prewitt, 553 F.2d 1082, 1088 (7th Cir. 
1977) (defendant held in contempt for outbursts during trial); United States v. Mars, 551 F.2d 
711, 716 (6th Cir. 1977) (per curiam) (judgment of criminal contempt reinstated because 
appellate court satisfied that defendant’s refusal to provide handwriting exemplars during trial 
occurred in presence of trial judge); United States v. Afflerbach, 547 F.2d 522, 525 (10th Cir. 
1976) (holding pro se defendant in contempt for reading to jury from documents previously held 
inadmissible), cert, denied, 429 U.S. 1098 (1977). Summary contempt under Rule 42(a) is a 
narrowly construed rule of necessity permitting the judge to stop swiftly any intentionally 
¡obstructive conduct during the trial. If the court waits until the end of a trial to punish contempt 
occurring in its presence, it must adhere to the procedures of Rule 42(b). United States v. 
Brannon, 546 F.2d 1242, 1249 (5th Cir. 1977) (improper forjudge to delay until end of trial 
imposition of summary criminal contempt under Rule 42(a) based on defendant’s earlier 
misconduct; remanded for proceedings under Rule 42(b)).

A court also may hold an individual in civil contempt. Criminal and civil contempt are invoked 
under different procedures for different purposes and with different sanctions. Criminal 
.contempt sentences are punitive and are intended to vindicate the court’s authority; civil 
(sentences are coercive and seek to enforce compliance with a court’s order. United States v. 
Rizzo, 539 F.2d 458, 462-63 (5th Cir. 1976). In a civil contempt case the court must 
(demonstrate through clear and convincing evidence that the defendant was in contempt. In a 
criminal contempt case the court must show the existence of contempt beyond a reasonable 
doubt. Id. at 465 & n.4.

Although the proceeding may not be labeled civil or criminal, a reviewing court will examine 
the reasons for the proceeding and the nature of the penalty in order to determine whether it was 
civil or criminal, and thus what procedural standards must be met. See id. at 463 (fines to 
compensate Government for costs were for civil contempt; other fines in same case calculated on 
basis of number of documents not produced were for criminal contempt).

Contempt Power. Rule 42(a) of the Federal Rules of Criminal
Procedure permits a trial judge to punish summarily criminal 
contempt committed in his presence.1781 Criminal contempt com
mitted outside the courtroom, however, is punishable only upon 
notice of hearing and satisfaction of other procedural safeguards 
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provided for in Rule 42(b). 1782 Notice to the defendant in a non
summary criminal contempt proceeding must state the essential facts 
of the charge and indicate that they constitute criminal contempt.1783 
Punishable contempts include misbehavior in the presence of or near 
the court that obstructs the administration of justice1784 and 
disobedience of or resistance to a lawful court directive.1785 Thus, in 
Paul v. Pleasants1'186 the Fourth Circuit upheld the contempt sentence 
of the lead counsel in the Joan Little murder trial, who was cited for 
continuing to object in critical fashion after the state trial judge had 
already ruled on the permissible scope of voir dire.1787 In two cases 
this term courts considered whether the failure of an attorney to 
appear at his client-defendants’ trial is contempt of court and reached 
opposite results by weighing the adequacy of the attorney’s reason for 
failing to appear.1788 Under federal law courts may punish a contempt 
with either a fine or imprisonment.1789 1790 The reasonableness of the 
sentence, however, is subject to review on appeal. In Unites States v. 
Patrick1190 the Seventh Circuit considered whether a four-year 
criminal contempt sentence for refusal to testify under immunity was 
an abuse of the trial court’s discretion.1791 Noting that the witness had 
made serious charges before a grand jury and then refused to give 

1782. Fed. R. Crim. P. 42(b). The rule provides that the defendant must be given adequate 
notice of the contempt hearing, stating the time and place and allowing a reasonable time for 
preparation of the defense, and of the essential facts constituting the contempt charged. The 
defendant may also be entitled to a jury trial and admission to bail. Id.; see notes 1586-90 supra 
and accompanying text (right to jury trial in criminal contempt proceeding).

1783. Fed R. Crim. P. 42(b); see United States v. Rizzo, 539 F.2d 458, 464 (5th Cir. 1976) 
(notice insufficient because did not specify criminal contempt or sufficiently distinguish itself 
from prior notices regarding civil contempts committed in same proceeding).

1784. 18 U.S.C. §401 (1970); see United States v. Peterson, 550 F.2d 379, 384 (7th Cir. 
1977) (dictum) (unauthorized practice of law punishable by contempt because it could obstruct 
administration of justice).

1785. 18 U.S.C. §401 (1970); see United States v. Frumento, 552 F.2d 534, 535 (3d Cir. 
1977) (en banc) (defendant who had been tried and convicted but not yet sentenced properly 
found in contempt for refusing to testify under grant of immunity in another trial).

1786. 551 F.2d 575 (4th Cir. 1977), petition for cert, filed, 46 U.S.L.W. 3020 (U.S. June 23, 
1977) (No. 76-1839).

1787. Id. at 577.
1788. Compare United States v. Marx, 553 F.2d 874, 876-77 (4th Cir. 1977) (attorney did not 

appear because client’s check bounced; contempt citation upheld because attorney could not 
assume court would grant leave to withdraw on morning of trial solely because he had not been 
paid) with In re Monroe, 532 F.2d 424, 424-25 (5th Cir. 1976) (per curiam) (attorney 
representing defendant in lengthy murder trial in another state missed local rule deadline for 
¡filing of continuance motion; contempt citation improper especially because portion of fault was 
local counsel’s).

1789. 18 U.S.C. §401 (1970). A sentence cannot include both a fine and imprisonment. 
United States v. DiGirlomo, 548 F.2d 252, 254 (8th Cir. 1977).

1790. 542 F.2d 381 (7th Cir. 1976), cert, denied, 97 S. Ct. 1551 (1977).
1791. Id. at 392.
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testimony at trial, the court held the sentence to be reasonable and 
observed that comparable offenses such as perjury and obstruction of 
a criminal investigation were punishable by up to five years’ im
prisonment.1792

1792. Id. at 393. The appeals court also may examine whether confinement initially imposed 
for civil contempt has become criminal punishment. See Lambert v. Montana, 545 F.2d 87, 91 
(9th Cir. 1976) (hearing ordered to determine whether 16-month confinement of party refusing 
to testify before grand jury lost its coercive effect and should end because period already exceeded 
state statutory maximum for criminal contempt). Confinement for civil contempt will suspend the 
running of a criminal prison term; otherwise, the coercive value of the civil confinement would 
dissipate. United States v. Thurmond, 534 F.2d 41, 42 (5th Cir. 1976).

1793. See, e.g., United States v. Young, 553 F.2d 1132, 1136 (8th Cir.) (witness testified that 
barricaded bank robber called her during shootout and told her that he did not want to return to 
prison; prompt cautionary instruction sufficient to cure prejudice), cert, denied, 97 S. Ct. 2686 
(1977); United States v. Aaron, 553 F.2d 43, 45-46 (8th Cir. 1977) (per curiam) (witness 
volunteered testimony that defendant known as drug dealer prior to charged offense; error 
harmless because merely cumulative and judge promptly and effectively instructed jury to 
disregard); United States v. Zarattini, 552 F.2d 753, 758 (7th Cir.) (coconspirator who pleaded 
guilty volunteered prejudicial testimony that defendant told him about the big money he had 
made in past by stealing and fencing; immediate instruction to disregard sufficient to dispel 
possible prejudice), cert, denied, 97 S. Ct. 2661 (1977).

1794. See United States v. Munz, 542 F.2d 1382, 1387-88 (10th Cir. 1976) (court used 
hypothetical involving person with pistol to illustrate concept of competency; possible prejudice 
cured by immediate cautionary instruction), cert, denied, 429 U.S. 1104 (1977); United States v. 
Burts, 536 F.2d 1140,1142 (6th Cir. 1976) (prosecutor commented that defendant may admit or 
deny coconspirator’s statement; defendant’s right to refuse to testify not violated because any 
prejudicial effect cured by cautionary instruction), cert, denied, 429 U.S. 1044 (1977).

In some instances, a cautionary instruction may be insufficient to cure the prejudice because 
the error is of constitutional dimension. Gilbert v. California, 380 U.S. 609, 615 (1965). In other 
instances, the Government’s case may be so weak that a cautionary instruction is insufficient to 
cure the prejudice introduced by the improper remark. Thus, the Sixth Circut this term reversed 
a murder conviction supported solely by inferences and circumstantial evidence because the 
prosecutor’s comment on the defendant’s failure to testify was intolerably prejudicial even with 
a cautionary instruction. In the same case, however, the court affirmed the defendant’s robbery 

, conviction because it was based on overwhelming and undisputed evidence. Berryman v. 
Colbert, 538 F.2d 1247, 1250-51 (6th Cir. 1976).

CAUTIONARY JURY INSTRUCTIONS

Jury instructions define the crime charged, eliminate irrelevant or 
prejudicial matter from the jury’s consideration, and clarify the jury’s 
role during deliberations. Cautionary or limiting instructions are given 
as needed throughout the trial to limit the jury’s consideration of 
improperly admitted evidence or of evidence admitted for only a 
specific purpose. Cautionary instructions are frequently sufficient to 
cure the prejudicial effects of erroneously introduced evidence179’ and 
improper statements by the prosecutor or the trial judge.1794 
Cautionary instructions also may be used to ensure that evidence 
admitted for a limited purpose is considered only for that purpose; 
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thus, evidence admitted under the coconspirator exception to the 
hearsay rule, 1795 evidence probative as to only one defendant,1796 and 
evidence admitted for the limited purpose of impeachment is often 
accompanied by a limiting cautionary instruction. 1797 In addition, such 
instructions properly withdraw from the jury’s consideration theories 

1795. When the extrajudicial statements of an alleged coconspirator are introduced into 
evidence, the court should give a cautionary instruction on the limited use of hearsay testimony 
introduced before the conspiracy has been established by independent evidence. United States 
v. Apollo, 476 F.2d 156, 163 (5th Cir. 1973). Although the instruction is very important, in the 
absence of a timely and specific request failure to give the instruction will not result in 
automatic reversal unless substantial rights of the defendant are affected. See United States v. 
Rixner, 548 F.2d 1224, 1227-28 (5th Cir.) (court’s failure to instruct on limited use of 
coconspirators’ hearsay testimony not plain error because instruction not requested and jury 
presented with substantial nonhearsay evidence of conspiracy), cert, denied, 91 S. Ct. 2639 
(1977); United States v. Rivera Diaz, 538 F.2d 461,463-64 (1st Cir. 1976) (court’s failure to give 
limiting instructions before introduction of hearsay evidence not plain error because later 
nonhearsay evidence covered same information and eliminated substantial prejudice).

If the testimony of an alleged coconspirator makes no reference to the defendant seeking a 
limiting instruction, it is proper to refuse to give a requested instruction. See United States v. 
Bailleul, 553 F.2d 731, 733-34 (1st Cir. 1977) (proper exercise of discretion to refuse to give 
limiting instruction on use of coconspirators’ taped conversations because recordings did not 
refer to defendants and conviction of defendants independently based on other recordings).

1796. See United States v. Rosenwasser, 550 F.2d 806, 809 (2d Cir. 1977) (three limiting 
instructions sufficient to preclude jury from employing evidence of codefendant’s guilt to convict 
defendant), cert, denied, 46 U.S.L.W. 3192 (U.S. Oct. 4, 1977); United States v. Davis. 546 F.2d 
617, 620-21 (5th Cir. 1977) (defendants in prosecution for importation of marijuana not 
prejudiced by admission of evidence against codefendant concerning his prior importing 
schemes because judge carefully instructed that evidence admissible only to assess motives and 
intent of codefendant who relied on defense of coercion).

If one or more codefendants plead guilty before or during trial and the plea comes to the 
attention of the jury, any prejudice may be cured by a cautionary instruction. For example, in 
United States v. Fife,___ F.2d____ , No. 76-1366 (6th Cir. Dec. 21, 1976), cert denied, 429
U.S. 1098 (1977), one codefendant pleaded guilty during the trial and the two remaining 
defendants disagreed about whether the jury should be told of the plea. Id. at----- , No. 76-
1366 at 5-7. The trial court informed the jury of the guilty plea at the request of one defendant 
and over the objection of the other. The Sixth Circuit held that the subsequent curative 
instruction that no inferences should be drawn from the plea sufficiently eliminated any possible 
prejudice to the remaining defendants. Id. at___ , No. 76-1366 at 8. In contrast, if the jury is
unaware of the existence of a codefendant, an instruction not to consider his guilty plea in 
judging the guilt of the remaining defendants may constitute reversible error. See United States 
v. Hansen, 544 F.2d 778, 780 (5th Cir. 1977) (judge’s remark that codefendant pleaded guilty 
obviously prejudicial and clearly unnecessary because jury had neither seen nor heard of 
codefendant).

1797. See, e.g., United States v. Rice, 550 F.2d 1364, 1374 (5th Cir. 1977) (court properly 
instructed jury that prior conflicting testimony was admitted solely for purpose of impeaching 
defendant’s credibility and not to establish substantive truth of prior statement), petition for cert, 
filed, 46 U.S.L.W. 3020 (U.S. June 23, 1977) (No. 76-1833); United States v. Rogers, 549 F.2d 
490, 497-98 (8th Cir. 1976) (court’s instruction that evidence of prior inconsistent statement was 
admitted for limited purpose of impeaching witness held sufficient to cure any prejudice to 
defendant), cert, denied, 97 S. Ct. 2182 (1977); United States v. Cervantes, 542 F.2d 773,777 
(9th Cir. 1976) (court’s instruction that confession was admitted solely to impeach defendant 
held sufficient to cure any prejudice to defendant).
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and evidence unsupported by existing law1798 and assist the jury in 
judging the credibility of expert witnesses,1799 accomplices, and 
government informants.1800 The court must exercise care in giving 
cautionary instructions to insure that it does not usurp the factfinding 
function of the jury.1801

1798. See United States v. Evans, 542 F.2d 805, 819 (10th Cir. 1976) (proper to instruct that 
prison conditions do not justify riots because defendants argued throughout trial that unlawful 
behavior was so justified; no support in law for such defense), cert, denied, 429 U.S. 1101 (1977).

1799. See United States v. Wright, 542 F.2d 975, 986 (7th Cir. 1976) (instruction on expert 
testimony adequate despite failure to specify that testimony should be weighted no differently 
from that of any other witness because nothing in instruction indicated that jury should believe 
expert), cert, denied, 429 U.S. 1073 (1977).

1800. See United States v. Swiderski, 539 F.2d 854, 859-60 (2d Cir. 1976) (dictum) (trial 
judge should instruct jury to scrutinize testimony of accomplices and informants; refusal to give 
requested instruction reversible error).

1801. Compare United States v. Onori, 535 F.2d 938, 944-45 (5th Cir. 1976) (when defense 
attorney asked government informant if she ever lied under oath, judge sustained objection and 
cautioned that no inference could be drawn from question; instruction not erroneous because 
jury still free to draw inference that she lied from other facts) with United States v. Harris, 533 
F.2d 306, 307 (5th Cir. 1976) (court’s instruction prohibited jury from relying on evidence of 
defendant’s good character as sole basis for acquittal; instruction so prejudicial as to require 
reversal).

1802. Fed. R. Crim. P. 52(a); see United States v. King, 552 F.2d 833, 846-48 (9th Cir. 1976) 
(judge refused to give immediate cautionary instruction limiting use of hearsay declarations 
admitted under the coconspirator exception to hearsay rule; error harmless because prima facie 
conspiracy established and instructions adequate at other stages of trial), cert, denied, 97 S. Ct. 
1646 (1977).

1803. See Washington v. Maggio, 540 F.2d 1256, 1256 (5th Cir. 1976) (per curiam) (failure to 
instruct that disruptive defendant’s removal from courtroom had no bearing on his guilt not plain 
error because defendant did not request such instruction or object to its absence; court had no 
independent obligation to give instruction); United States v. Semak, 536 F.2d 1142, 1144-45 
(6th Cir. 1976) (judge failed to give instruction limiting use of evidence that defendant had 
previously retained improperly delivered merchandise; although sua sponte instruction would 
have been preferable, failure to instruct harmless error, if error at all, because evidence of guilt 
overwhelming).

1804. 534 F.2d 616 (5th Cir. 1976).
1805. Id. at 623-26.
1806. Id.

A court’s erroneous refusal to grant a requested cautionary 
instruction warrants reversal unless the error is harmless.1802 In the 
absence of a request, the failure to give an instruction must constitute 
plain error to provide grounds for reversal. 1803 This term the Fifth 
Circuit in United States v. Sisto1804 found plain error in the trial judge’s 
failure to give sua sponte a cautionary instruction limiting the jury’s 
consideration of a prior inconsistent statement of a defense 
witness.1805 Despite the defendant’s failure to request a limiting 
instruction, the appellate court reversed because the impeaching 
testimony was extremely damaging, the need for an instruction was 
obvious, and the failure to give it was so prejudicial that it affected 
substantial rights of the accused.1806
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If a defect in the proceedings at trial results in substantial 
prejudice, a cautionary instruction may be inadequate to protect the 
defendant’s rights.1807 Proper limiting instructions may not prevent 
the jury from consciously or unconsciously considering evidence for 
an improper purpose. Thus, although a strong presumption exists that 
proper instructions will reduce the possibility of prejudice to an 
acceptable level,1808 sometimes an error is too prejudicial to permit 
any remedy less than mistrial. This term three-judge panels in the 
Seventh and Eighth Circuits each split over whether a cautionary 
instruction was adequate to cure prejudicial error. In United States v. 
Morrow1*09 the Seventh Circuit held that a cautionary instruction 
cured an improper remark made in the Government’s opening 
statement revealing testimony the defendant had given at a 
suppression hearing.1810 The dissent argued that mistrial was the only 
cure for the Government’s impermissible reference because it was 
clearly deliberate and effectively denied the defendant the right to 
remain silent by compelling him to explain his suppression hearing 
testimony on the witness stand.1811 In Carter v. United States1*12 the 
Eighth Circuit held that three limiting instructions, including an 
immediate cautionary instruction, effectively reduced any prejudice 
resulting from a witness’ statement that the defendant had committed 
a narcotics felony in the course of the alleged firearms violation.1813 
The dissenting judge argued that the instructions failed to correct the 
prejudicial effect of the misstatement and that the defendant should 
receive a new trial because the witness’ testimony expressed an 
opinion that a felony had been committed rather than merely stating 
the facts about the presentation of an irregular prescription.1814

1807. United States v. Bruton, 391 U.S. 123, 135 (1968).
1808. United States v. Kilcullen, 546 F.2d 435, 447 (1st Cir. 1976) (five cautionary 

instructions proscribing use of hearsay statements of coconspirators to assess whether 
defendant entered conspiracy sufficiently reduced possibility of prejudice), cert, denied, 430 
U.S. 906 (1977).

1809. 541 F.2d 1229 (7th Cir. 1976) (per curiam), cert, denied, 97 S. Ct. 1556 (1977).
1810. Id. at 1233.
1811. Id. at 1234 (Swygert, J., dissenting).
1812. 549 F.2d 77 (8th Cir. 1977) (per curiam).
1813. Id. at 78-79 (evidence that defendant presented irregular prescription for narcotic drug 

admissible in trial for firearms offense because judge properly instructed that whether 
defendant committed narcotics crime was of no concern in this action and that guilt or innocence 
related to firearms offense alone).

1814. Id. at 79 (Lay, J., dissenting).
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GENERAL JURY INSTRUCTIONS

Before the jury retires to deliberate, the judge must deliver an oral 
charge that defines the crime, specifies its essential elements, and 
informs the jury of its duty to determine the facts independently and 
to apply those facts to the law as charged.1815 The content of general 
instructions may be determined sua sponte or pursuant to specific 
written requests by the parties.1816 The omission or misstatement of 
an essential element of the crime constitutes reversible error.1817 
Absent a timely and specific objection, however, plain error is the 
standard for appellate review.1818 The record will be examined as a 
whole to determine whether the prejudice flowing from a particular 
error is harmless or warrants reversal.1819

1815. See Fed. R. Crim. P. 30 note (practice comment). In addition, the judge may, in his 
discretion, submit a written copy of the instructions for the jury to use during their deliberations. 
Id.; see United States v. Johnson, 466 F.2d 537, 538 (8th Cir.) (failure to submit written 
instructions not plain error), cert, denied, 409 U.S. 1111 (1973).

1816. See Fed. R. Crim. P. 30.
1817. See United States v. Arthur, 544 F.2d 730, 733-37 (4th Cir. 1976) (new trial required 

because instruction omitted essential distinction between bribery and lawful goodwill 
expenditures and misstated definition of “intent to injure or defraud”).

1818. See Fed. R. Crim. P. 30 (no party may assign as error any portion of a charge to which he 
did not object by stating specifically the portion objected to and the grounds for the objection 
before the jury retired). Id. 52(b) (plain error may be noticed by the court). Ordinarily 
submission of a request will not satisfy the requirement of Rule 30. See United States v. Byrd, 
542 F.2d 1026, 1028 (8th Cir. 1976) (per curiam) (mere submission of requested instructions 
not sufficient to satisfy rule that complaining party must indicate specifically why instructions 
erroneous, particulary when tendered instruction not coextensive with deficiencies alleged on 
appeal; in absence of timely objection, no appellate review). This term, however, the Seventh 
Circuit liberalized its procedure for objecting to instructions by ruling that objections voiced at 
an instructions conference held before the charge and in the presence of a court reporter could 
be incorporated by reference into postcharge objections and thus considered timely. United 
States v. Hollinger, 553 F.2d 535, 543-44 (7th Cir. 1977). The circuit had formerly barred such 
incorporation by reference, but changed its rule to allow better formulation of applicable law 
before the charge to the jury. Id. at 543.

The court must give counsel an opportunity to make objections out of the hearing of the jury 
and, if so requested, out of the presence of the jury. Fed. R. Crim. P. 30. Failure to do so may 
result in reversal. See United States v. Wise, 553 F.2d 1173, 1174-75 (8th Cir. 1977) (per 
curiam) (dictum) (defense alleged denial of opportunity to object out of hearing of jury; claim 
rejected because record showed judge expressly called for such objections and defense counsel 
failed to approach bench); United States v. Hamling, 481 F.2d 307, 323 (9th Cir. 1973) 
(reversible error to refuse to allow objection out of presence of jury unless manifest that 
defendant not prejudiced), aff’d, 418 U.S. 87 (1974).

1819. See United States v. Hall, 536 F.2d 313, 330 (10th Cir.) (although defendant’s theory of 
the case should be presented if supported by facts and law, failure to do so is not reversible error 
as long as instruction as whole states law accurately), cert, denied, 429 U.S. 919 (1976).

Rule 30 of the Federal Rules of Criminal Procedure requires that 
prior to closing argument the court rule upon requested instructions 
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and inform counsel of the instructions that it will give after the 
arguments are completed.1820 Despite the express mandate in the rule, 
failure to comply with the requirement does not constitute reversible 
error unless an objection has been made and prejudice results from 
the omission.1821 If the defendant requests an instruction on a 
particular defense theory, he is entitled to receive it unless the 
theory is unsupported by the evidence1822 or the law.1823 Even an 
omission or misstatement of a mandatory instruction, such as an 
instruction on an element of the offense, will be deemed harmless 
error if the evidence establishes no factual dispute concerning that 
element. 1824 The requirement of some basis in the evidence as a 
prerequisite to an instruction is particularly important when the 
defendant seeks an instruction on such defense theories as 

1820. Fed. R. Crim. P. 30.
1821. See, e.g., United States v. Conlin, 551 F.2d 534, 539 (2d Cir. 1977) (court failed to 

disclose ruling on proposed instruction prior to closing argument; no reversible error because 
defendant failed to object or to show any prejudice), cert, denied, 46 U.S.L.W. 3193 (U.S. Oct. 4, 
1977); United States v. Redmond, 546 F.2d 1386, 1390 (10th Cir. 1977) (court failed to rule on 
instructions prior to closing arguments; no reversible error because defense acquiesced); United 
States v. Cardall, 550 F.2d 604, 607 (10th Cir. 1976) (court failed to rule on requested 
instructions prior to closing arguments; reversal not required because objection followed closing 
argument and no precise prejudice shown); United States v. Hermosillo-Nanez, 545 F.2d 1230, 
1233 (9th Cir. 1976) (per curiam) (judge failed to inform counsel of intention to use hypothetical 
instructions; error does not require reversal because other instructions eliminated any confusion 
or prejudice), cert, denied, 429 U.S. 1050 (1977).

1822. United States v. Alfonso-Perez, 535 F.2d 1362, 1365 (2d Cir. 1976) (because cross- 
examination provided sufficient basis for defense theory, failure to instruct that government 
witnesses had reason to testify falsely in drug conspiracy case constituted error; combination of 
erroneous rulings required reversal); see, e.g., United States v. Stevenson, 554 F.2d 123, 126 
(4th Cir. 1977) (per curiam) (no error in refusal to instruct that lack of proceeds or tangible 
evidence connecting defendant with bank robbery tended to establish his innocence; requested 
instruction reflected neither valid theory of defense nor element of offense); United States v. 
Parks, 553 F.2d 1232, 1233 (10th Cir. 1977) (no error in refusal to instruct that securities in 
question possibly exempt from registration because defendant failed to meet his burden of 
establishing exemption); United States v. Burgard, 551 F.2d 190, 196 (8th Cir. 1977) (no error 
in refusal to instruct that person who merely pretends to agree has not entered conspiracy 
because defendant offered no evidence showing his participation feigned).

1823. See, e.g., Scarborough v. United States, 97 S. Ct. 1963, 1969-71 (1977) (refusal to 
instruct that Government must demonstrate nexus between defendant’s possession of firearms 
and interstate commerce proper because statute requires proof only that firearm previously 
traveled in interstate commerce); United States v. Cervantes, 542 F.2d 773, 777-78 (9th Cir. 
1976) (refusal to instruct that Government has absolute obligation to produce informants proper 
because instruction has no basis in law); United States v. Walton, 538 F.2d 1348, 1355 (8th Cir.) 
(refusal to instruct that joint trial not evidence that either codefendant guilty and that joint trials 
often held for economy or other reasons not improper), cert, denied, 429 U.S. 1025 (1976).

1824. See United States v. Warden, 545 F.2d 32, 37 (7th Cir. 1976) (judge instructed that 
particular deductions were material because obvious to jury that tax deductions affect tax 
liability; instruction did not improperly remove element of materiality from jury).
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entrapment or self-defense in situations in which most of the evidence 
presented is logically inconsistent with the instruction sought.1825 A 
charge that adequately and correctly covers the substance of the 
defendant’s requested instruction when read as a whole is suffi
cient.1826 Moreover, a court may properly refuse a request to elaborate 
on a correct instruction.1827 In giving the charge, the court must refuse 
argumentative instructions that invade the factfinding role of the 
jury.1828 Although an instruction may assume the existence of an 
undisputed fact,1829 an instruction that dictates the result of any 

1825. See United States v. Brown, 544 F.2d 1155, 1159 (2d Cir. 1976) (defenses of 
entrapment and lack of intent not inconsistent with each other or with the evidence presented 
because related to different phases of conspiracy; defendant entitled to instruction on both 
defenses); United States v. Crowder, 543 F.2d 312, 317 (D.C. Cir. 1976) (en banc) (no error in 
refusal to give self-defense instruction because defense not supported by the evidence and 
contradicted by defendant’s own testimony that another person shot the victim), cert, denied, 
429 U.S. 1062 (1977). There is a conflict in the circuits over whether a defendant can 
simultaneously claim that he did not commit a crime and that he was entrapped. See United 
States v. Swiderski, 539 F.2d 854, 859 n.4 (2d Cir. 1976) (dictum) (noting division in circuits; 
court did not resolve question because defendant’s testimony not inconsistent with entrapment). 
Compare United States v. Glaeser, 550 F.2d 483, 486-88 (9th Cir. 1977) (refusal to give 
entrapment instruction based solely on defendant’s failure to admit participation in conspiracy 
to defraud Government erroneous; error harmless because insufficient evidence to support 
instruction) with United States v. Sanjines, No. 76-1447, at 4 (4th Cir. Sept. 20, 1976) 
(unpublished per curiam opinion) (court properly refused entrapment instruction because 
defendant denied involvement in distribution and sale of cocaine).

1826. See, e.g., United States v. Anderson, 552 F.2d 1296, 1301 (8th Cir. 1977) (judge 
refused to give requested instruction stating that defendant must be found guilty of crime as 
charged; no error because principle emphasized repeatedly in other instructions); United States 
v. Zarattini, 552 F.2d 753, 760 (7th Cir.) (in prosecution for possession of stolen goods, 
instructions, when viewed as whole, sufficiently expressed concept of willfulness to encompass 
defendants’ theory of good faith), cert, denied, 91 S. Ct. 2661 (1977); United States v. Herron, 
551 F.2d 1073, 1075 (6th Cir. 1977) (in prison escape case instructions sufficiently covered 
defense theory that allegedly kidnapped guard was actually bribed by defendant and agreed to 
cooperate with defendant).

1827. See United States v. Orzechowski, 547 F.2d 978, 986 (7th Cir. 1976) (judge refused to 
supplement instruction with definitions of “chemically equivalent or identical to /-cocaine”; no 
error because terms have common meaning and used in conventional sense), cert, denied, 97 S. 
Ct. 1701 (1977); United States v. Rojas, 537 F.2d 216, 219-20 (5th Cir. 1976) (judge refused to 
give instruction cautioning jury against finding constructive possession merely from fact that 
party present in area where drugs hidden; instruction on constructive possession that properly 
stated elements sufficient), cert, denied, 429 U.S. 1061 (1977).

1828. See United States v. Hall, 552 F.2d 273, 275 (9th Cir. 1977) (court refused to give 
instruction that Government must prove that defendant distributed isomer of cocaine 
specifically prohibited by law; no error because instruction manifestly intended to influence jury 
to accept defendant’s evidence over that of Government).

1829. See United States v. Umentum, 547 F.2d 987, 992-93 (7th Cir. 1976) (not error for court 
in instructions to assume existence of undisputed fact that “/-cocaine” covered by controlled 
substances statute without stating that other isomers not covered by act), cert, denied, 97 S. Ct. 
1677 (1977); United States v. DiBenedetto, 542 F.2d 490, 494 (8th Cir. 1976) (not prejudicial 
error for court to instruct that false statements material because no factual dispute about 
substantial understatement of income and inconceivable that jury would consider understate
ments immaterial).
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disputed question requires reversal unless no prejudice results from 
the error.1830 The court should not instruct the jury on the existence of 
a legal presumption that merely restates a common assumption; thus, 
no instruction should be given on the presumption of sanity unless 
there is evidence to the contrary.1831

1830. See United States v. Standing Soldier, 538 F.2d 196, 203-04 (8th Cir.) (error to instruct 
that defendant’s statements voluntary because factual inquiry of jury improperly limited, but 
error harmless in light of charge as a whole), cert denied, 429 U.S. 1025 (1976); United States v. 
Holland, 537 F.2d 821, 823 (5th Cir. 1976) (error to instruct that jury must try to reconcile all 
testimony or reject that which it believes untruthful, but error cured by statement that jury “sole 
judges of fact” and not bound by opinion of court).

1831. See United States v. Hendrix, 542 F.2d 879, 882-83 (2d Cir. 1976) (weight of authority 
supports proposition that jury should not be told of presumption of sanity; nevertheless, 
reference to presumption not plain error that would warrant reversal in absence of objection), 
cert, denied, 97 S. Ct. 1609 (1977).

1832. United States v. Pinkney, 551 F.2d 1241, 1244-45 (D.C. Cir. 1976).
1833. Id. at 1243, 1244 n.8 (citing In re Winship, 397 U.S. 358, 364 n.7 (1970)).
1834. Id. at 1243.
1835. See, e.g., United States v. Umentum, 547 F.2d 987, 991-92 (7th Cir. 1976) (court gave 

abbreviated instruction that focused on what reasonable doubt is not; instructions not 
prejudicial when considered as a whole), cert, denied, 97 S. Ct. 1677 (1977); United States v. 
Robinson, 546 F.2d 309, 313 (9th Cir. 1976) (court instructed that evidence must be such that 
“you would be willing to act upon” it; instructions not prejudicial when read in entirety), cert, 
denied, 430 U.S. 918 (1977); United States v. Magnano, 543 F.2d 431, 437 (2d Cir. 1976) (court 
instructed that if jury required to be satisfied of guilt beyond “all possible doubt” few would be 
convicted; instructions not erroneous when charge read as whole), cert, denied, 429 U.S. 1091 
(1977).

1836. See United States v. Wooten, No. 75-1509, at 2-3 (4th Cir. May 13,1976) (unpublished 
per curiam opinion) (charge that allegedly removed from jury’s consideration all elements that 
Government must prove beyond reasonable doubt cured by instruction cautioning jury to 
consider instructions as a whole and to remember that burden on prosecutor to prove every 
element beyond reasonable doubt), cert denied, 429 U.S. 851 (1976).

Reasonable Doubt and the Presumption of Innocence. The
reasonable doubt standard is a prime instrument for reducing the risk 
of convictions resting on factual error.1832 It guarantees that the 
defendant will be accorded the presumption of innocence that 
underlies the criminal justice system and is indispensable because it 
impresses on the trier of facts the need to reach “a subjective state of 
certitude of the facts in issue.” 1833 The jury’s comprehension of the 
reasonable doubt standard is so critical to due process that, even in 
the absence of a timely and specific objection, the appellate court will 
reverse if an improper instruction was given unless the error is 
harmless beyond a reasonable doubt. 1834 The adequacy of the 
instruction is determined with reference to the entire charge,1835 and 
an erroneous instruction may be cured by a cautionary one1836 or may 
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be deemed harmless if the evidence overwhelmingly supports the 
verdict.1837

1837. See United States v. Pinkney, 551 F.2d 1241, 1245 (D.C. Cir. 1976) (dictum) (strong 
evidence supports finding of no prejudice).

1838. United States v. Loman, 551 F.2d 164, 167 (7th Cir. 1976), cert, denied, 97 S. Ct. 2928 
(1977).

1839. See United States v. Pinkney, 551 F.2d 1241, 1244-45, 1244 & n.9 (D.C. Cir. 1976) 
(use of misleading illustration of reasonable doubt reversible error; judicial attempts to clarify 
meaning of phrase “reasonable doubt” by explanation, elaboration, or illustration more often 
than not tend to confuse or mislead); United States v. Loman, 551 F.2d 164, 167 (7th Cir. 1976) 
(despite inherent difficulty, not reversible error to offer definition of reasonable doubt; attempts 
to define reasonable doubt “playing with fire,” but decision whether to explain reasonable doubt 
should be left to discretion of trial judge), cert, denied, 97 S. Ct. 2982 (1977); United States v. 
Lawson, 507 F.2d 433, 442-43 (7th Cir. 1974) (within trial judge’s discretion to refuse 
instructions explaining reasonable doubt because expression common and explanation often 
increases complexity), cert, denied, 420 U.S. 1004 (1975).

1840. Holland v. United States, 348 U.S. 121, 140 (1954) (Court recommends use of 
“hesitation to act” language); see United States v. Collins, 552 F.2d 243, 248 (8th Cir. 1977) 
(court approves use of “hesitation” instruction in trial court); United States v. Robinson, 546 
F.2d 309, 313-14 (9th Cir. 1976) (although Holland instruction preferred, not reversible error to 
use other language that fairly and accurately conveys same idea), cert, denied, 430 U.S. 918 
(1977); United States v. Magnano, 543 F.2d 431, 436 (2d Cir. 1976) (Holland cited as preferred 
but not exclusive definition), cert, denied, 429 U.S. 1091 (1977). Similarly, the Sixth Circuit this 
term expressed preference for the hesitation language but refused to pass upon the instruction 
given because there was no timely objection. United States v. Mars, 551 F.2d 711, 716 (6th Cir. 
1977) (dictum) (court disapproves of instruction that “reasonable doubt ... is of such a 
convincing character that you would be willing to rely upon it unhesitatingly in the most 
important of your own affairs”).

1841. See United States v. Robinson, 546 F.2d 309, 313-14 (9th Cir. 1976) (not reversible 
error to define proof beyond a reasonable doubt as proof convincing enough that “you would be 
willing to act upon [it] in the most important and vital matters relating to your own affairs”), cert, 
denied, 430 U.S. 918 (1977); United States v. Magnano, 543 F.2d 431, 436 n.4 (2d Cir. 1976) 
(not error to characterize reasonable doubt as lack of “an abiding conviction of guilt which 
amounts to a moral certainty,” as “a doubt founded in reason,” and as “a doubt that is 
substantial and not shadowy”), cert, denied, 429 U.S. 1091 (1977).

1842. See United States v. Loman, 551 F.2d 164, 167 (7th Cir. 1976) (dictum) (discussing 
line of cases condemning instructions that equate reasonable doubt and substantial doubt; 
instruction that defined reasonable doubt as doubt founded on reason rather than on pure 
speculation upheld because it did not require a “substantial” doubt to acquit), cert, denied, 97 S. 
Ct. 2982 (1977).

The process of defining reasonable doubt is a difficult task.1838 
Several courts have suggested that the term might better be left 
undefined because attempts to explain it tend to confuse or mislead 
the jury. 1839 The definition most often cited with approval describes 
reasonable doubt as that doubt which would make a person hesitate to 
act in matters of importance.1840 Nevertheless, other formulations will 
be upheld if they fairly and adequately convey the concept of 
reasonable doubt to the jury.1841

Instructions that require substantial doubt to acquit establish a 
standard that increases the possibility of erroneous convictions and 
invites reversal.1842 Similarly, when the accused relies upon an 
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affirmative defense or other theory, instructions must make clear that 
the burden of proof has not shifted to the defendant. This term the 
Tenth and District of Columbia Circuits each reversed convictions 
after finding that jury instructions improperly implied that the burden 
of proof lay with the defendant to prove his defense rather than with 
the prosecution to disprove the defense theories beyond a reasonable 
doubt.1843 1844 The use of illustrations to define reasonable doubt is 
similarly troublesome. The District of Columbia Circuit in United 
States v. Pinkney™“ found plain error in the trial court’s use of a 
hypothetical to illustrate reasonable doubt because the illustration 
misrepresented the prosecution’s burden of proof and trivialized the 
entire matter of conviction.1845 The improper example given after the 
standard instruction on reasonable doubt portrayed a stereotypical 
couple debating the merits of purchasing a new car, with the practical 
but hesitant husband patronizingly trying to talk sense into his flighty 
wife.1846

1843. See United States v. Corrigan, 548 F.2d 879, 884-85 (10th Cir. 1977) (reversible error 
because jury merely told to “consider” claim of self-defense; ambiguous instruction could 
permit jury to infer that burden of proving self-defense rested with defendant); United States v. 
Alston, 551 F.2d 315, 317-21 (D.C. Cir. 1976) (reversible error because instruction on alibi 
defense to armed robbery directed jury to “analyze” defense testimony in contradistinction to 
Government’s testimony; jury may not have fully appreciated that alibi evidence need only raise 
reasonable doubt to require acquittal). Nevertheless, an instruction that directs the jury to find 
the defendant guilty or innocent, rather than guilty or not guilty, does not create such an 
implication and does not constitute reversible error if the court has adequately instructed the 
jury on the presumption of innocence. United States v. Nolan, 551 F.2d 266, 275 (10th Cir. 
1977), petition for cert, filed, 46 U.S.L.W. 3155 (U.S. Sept. 2, 1977) (No. 77-347).

1844. 551 F.2d 1241 (D.C. Cir. 1976).
1845. Id. at 1244-45.
1846. Id. at 1243.
1847. See United States v. Nolan, 551 F.2d 266, 274-75 (10th Cir. 1977) (instruction within 

judicial discretion), petition for cert, filed, 46 U.S.L.W. 3155 (U.S. Sept. 2, 1977) (No. 77-347).
1848. See United States v. Washington, 550 F.2d 320, 327 (5th Cir. 1977) (proper to refuse 

instruction that guilt must be the only “reasonable hypothesis” that can be supported by the 
circumstantial evidence), cert, denied, 46 U.S.L.W. 3193 (U.S. Oct. 4, 1977); United States v. 
Shepard, 538 F.2d 107, 110-11 (6th Cir. 1976) (because jury properly instructed on standards 
for reasonable doubt, refusal to give separate instruction on circumstantial evidence not 
reversible error).

It is proper to instruct that circumstantial evidence can establish a 
fact if it is the only “reasonable” conclusion but that such a conclusion 
need not exclude every other possible hypothesis. 1847 An additional 
instruction that every reasonable hypothesis of innocence must be 
excluded before circumstantial evidence can establish an element 
essential for conviction may be given, but it is not necessary; the 
refusal to give such an instruction will not be erroneous if adequate 
instructions on reasonable doubt have been given.1848
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Aiding and Abetting. An aiding and abetting instruction is an
alternative charge that can be read into any count.1849 The trial court 
may give the aiding and abetting instruction even though that charge 
was not included in the indictment.1850 An aiding and abetting 
conviction requires a finding that the principal actually committed the 
crime, and an instruction that omits this element will warrant 
reversal.1851

1849. United States v. Boone, 543 F.2d 412, 414 (D.C. Cir. 1976) (per curiam) (because 
evidence showed defendant aided in heroin sale, proper to instruct that one who aids and abets 
the principal is punishable as principal); United States v. Garza, 531 F.2d 309, 311 (5th Cir.) 
(because quantity and location of marijuana supported inference that defendant participated 
with others in its transportation, judge properly instructed that aider or abettor punishable as a 
principal), cert, denied, 429 U.S. 924 (1976). See generally 18 U.S.C. §2(a) (1970) (whoever 
commits an offense against the United States or aids, abets, commands, induces, or procures its 
commission is punishable as a principal).

1850. See United States v. Frye, 548 F.2d 765, 767 n.4 (8th Cir. 1977) (not error to give 
aiding and abetting instruction even though defendant not specifically indicted as aider and 
abettor in check forgery case; person may be convicted as aider and abettor even though not so 
charged); United States v. Thomas, 543 F.2d 1226, 1228-29 (8th Cir. 1976) (per curiam) (proper 
to instruct that defendant could be found guilty of aiding and abetting even though indicted only 
as principal because evidence indicated that defendant accompanied confederate into post 
office but did not conclusively show that defendant carried out loot), cert, denied, 429 U.S. 1051 
(1977).

1851. See United States v. McCoy, 539 F.2d 1050, 1064 (5th Cir. 1976) (dictum) (instruction 
that defines aiding and abetting as “cooperat|ing] with . .. another in the commission of a crime” 
adequate because it is clear that a committed crime required; however, preferable to instruct 
that jury must first determine whether crime has been committed; possibility of prejudice 
also reduced because extremely unlikely that all eight defendants, convicted as principals, would 
only be found guilty of aiding and abetting), cert, denied, 97 S. Ct. 2185 (1977).

1852. 319 F.2d 404 (5th Cir. 1963), cert, denied, 375 U.S. 986 (1964).
1853. Id. at 407-10.
1854. Id. at 409-10.

Intent and Knowledge. Courts have struggled over the
formulation that will adequately convey to the jury the degree of 
intent required for conviction. Thus, fourteen years ago in Mann v. 
United States, 1852 the Fifth Circuit first expressed its disapproval of 
the instruction that jurors may find that the defendant intended all 
the natural and probable consequences of his acts unless the evidence 
should lead to a contrary conclusion. 1853 The court observed that the 
effect of this instruction was both to imply a waiver of the duty to find 
specific intent in crimes for which such a finding is required and to 
place the burden of proof on the defendant to demonstrate a lack of 
criminal intent. 1854 This term the Fifth Circuit split over the 
consequences of giving the Mann instruction: one panel looked to all 
the facts and circumstances of the case and classified the error as 
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harmless or reversible, 1855 while a second panel held the error 
reversible per se.1856 1857 In United States v. Chiantese™51 the court 
reconsidered the issue en banc. Acknowledging the inconsistency of 
its holdings since Mann first prohibited the instruction,1858 the court 
directed prospectively that although the instruction would not 
produce automatic reversal, and prejudice to the defendant would 
continue to be a relevant factor on appeal, the court would no longer 
consider the effect of curative instructions to neutralize the use of the 
improper instruction.1859

1855. See United States v. Roberts, 546 F.2d 596, 598-99 (5th Cir. 1977) (Ainsworth, Roney 
& Allgood. JJ.) prejudicial effect of Mann charge cured by instructions emphasizing 
Government’s burden of proof and defendant’s presumption of innocence; harmless error); 
United States v. Schilleci, 545 F.2d 519,524-26 (Sth Cir. 1977) (Ainsworth, Roney & Allgood, JJ.) 
(use of Mann charge reversible error because absence of specific intent was crucial element of 
defense and because instructions as a whole failed to overcome prejudicial effect of charge).

1856. United States v. Chiantese, 546 F.2d 135, 136-37 (5th Cir. 1977) (Brown, Tuttle &
Tjoflat, JJ.), vacated in part and remanded to panel,___ F.2d ,No. 75-3534 (5th Cir. Oct. 14,
1977) (en banc).

1857. ___ F.2d____ , No. 75-3534 (5th Cir. Oct. 14, 1977) (en banc).
1858. Id at___ , No. 75-3534 at 234-39.
1859. Id at___ , No. 75-3534 at 239-40.
1860. See United States v. Schilleci, 545 F.2d 519, 525 (5th Cir. 1977) (conviction reversed 

because wiretapping statute required specific intent and instructions failed to inform jurors of 
necessity to find specific intent); United States v. Lizarraga-Lizarraga, 541 F.2d 826, 827-29, 
(9th Cir. 1976) (conviction reversed because prohibition statute required specific intent, but 
instruction improperly informed jury that Government need not prove that defendant had 
knowledge that his act was a violation of law).

1861. See United States v. Arthur. 544 F.2d 730, 736-37 (4th Cir. 1976) (instruction 
erroneous in directing, rather than permitting, jury to find intent if it should find that defendant 
acted knowingly and that result of action was to defraud bank).

1862. See United States v. Pomponio, 429 U.S. 10, 13 (1976) (additional instruction on good 
faith unnecessary because good faith not defense to willfully filing false tax return); United 
States v. Wilson, 550 F.2d 259, 260 (5th Cir. 1977) (per curiam) (proper to refuse to include 
“bad purpose” or “evil motive” in instruction on willfulness); United States v. Ojala, 544 F.2d 
940, 947 (8th Cir. 1976) (same).

1863. 543 F.2d 361 (D.C. Cir. 1976).

An instruction on general intent when the statute in question 
requires specific intent is reversible error.1860 An instruction that 
eliminates the jury’s discretion by requiring a finding of intent if 
certain elements are found to be present may also be erroneous.1861 
On the other hand, when the element of intent requires only a willful 
violation of the law and an adequate instruction is given on this 
element, it is unnecessary to instruct the jury to consider the 
defendant’s motive as well.1862

Misleading instructions on the knowledge element of a particular 
offense may also supply grounds for reversal. In United States v. 
Gallo, 1863 for example, the District of Columbia Circuit reviewed an 
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instruction that allowed the jury to find implied knowledge that goods 
were stolen from facts or circumstances that would put a reasonably 
prudent person on notice. The court rejected the instruction because 
it did not require the jury to determine whether the accused himself 
knew the goods were stolen, a necessary element of the crime.1864 
Likewise, in United States v. Valle-Valdez1865 the Ninth Circuit 
rejected an instruction that the burden of proving knowledge could be 
met by demonstrating that the defendant acted with a conscious 
purpose to avoid learning the truth regarding the contents of a vehicle. 
The court found the instruction inadequate because it did not charge 
the jury to determine whether the defendant was aware of the high 
probability that the vehicle in fact contained contraband.1866

1864. Id. at 366-68.
1865. 554 F.2d 911 (9th Cir. 1977).
1866. Id. at 913-14. In Valle-Valdez the Ninth Circuit reaffirmed its rule that deliberate 

avoidance of learning the truth is equivalent to knowledge only when coupled with subjective 
awareness of the high probability of the fact in question. Id. at 913-14 (citing United States v. 
Jewell, 532 F.2d 697, 700-01, 704 (9th Cir.) (en banc), cert, denied, 426 U.S. 951 (1976)). The 
Ninth Circuit has also stated, however, that a knowledge instruction must also emphasize that 
the high probability of a fact’s existence will not establish knowledge if the defendant actually 
believed the fact did not exist. United States v. Valle-Valdez, 554 F.2d at 913 n.3 (dictum); 
United States v. Jewell, 532 F.2d at 704 n.21 (dictum); see United States v. Esquer-Gamez, 550 
F.2d 1231, 1234-35 (9th Cir. 1977) (conviction reversed because judge failed to instruct that 
knowledge not established, regardless of high probability, if defendant actually believed that 
fact did not exist). Furthermore, the Jewell charge on conscious avoidance of knowledge may be 
given only if there is evidence of deliberate ignorance because in cases in which such evidence is 
lacking, the charge might create a presumption of guilt. United States v. Murrieta-Bejarano, 552 
F.2d 1323, 1324-25 (9th Cir. 1977) (dictum) (Jewell charge justified by evidence sufficient to 
indicate that defendant might deliberately have chosen to avoid learning that real purpose of trip 
was to import marijuana).

1867. See United States v. Fischer, 531 F.2d 783, 786 (5th Cir. 1976) (scrupulous care 
required because of great influence judge exerts on jury; direction that common sense should 
require jury to disregard defense witness’ testimony reversible error). Specific comments on 
evidence may be unnecessary if the general instructions are sufficient. See United States v. 
Abraham, 541 F.2d 1234, 1240-41 (7th Cir. 1976) (per curiam) (general instruction on 
evaluation of witnesses’ credibility eliminates need for instruction that jury should weigh 
testimony of apparent perjurer with caution), cert, denied, 429 U.S. 1102 (1977); United States 
v. Buzzard, 540 F.2d 1383, 1386-87 (10th Cir. 1976) (court instructed jury to consider tape 
recordings ordinary testimony and to scrutinize them as it would all evidence; refusal to instruct 
that tape should be evaluated with special care because of conflicting evidence regarding its 
authenticity and completeness not erroneous), cert, denied, 429 U.S. 1072 (1977).

Weight of Evidence and Credibility of Witnesses. The judge
may explain and comment upon the evidence in his instructions, but 
he must exercise scrupulous care to avoid giving an unfair or one
sided impression.1867 Similarly, it is permissible to focus or redirect 
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the jury’s attention to a particular item of evidence.1868 The trial judge 
in a conspiracy case faces special problems in determining when and 
to what extent the evidence should be marshalled to highlight 
differences among multiple defendants1869 1870 and when to instruct the 
jury that alleged conspirators may be held criminally liable for the 
substantive offenses of alleged coconspirators. The Supreme Court in 
United States v. Pinkerton1910 approved a charge instructing the jury to 
hold conspirators criminally liable for the substantive offenses of their 
coconspirators committed during and in furtherance of the con
spiracy.1871 Judge Friendly indicated in 1974 that the Pinkerton 
charge should not be given when the evidence of conspiracy is so 
inconclusive that there is a danger that the jury will invert Pinkerton 
and infer the existence of a conspiracy from disparate criminal 
acts.1872 This term the Second Circuit affirmed the trial judge’s 
discretion in giving the Pinkerton charge because the evidence 
overwhelmingly showed that the defendant was a member, indeed the 
architect, of the conspiracy and committed most of the substantive 
acts himself.1873 1874

1868. See United States v. Lombardi, 550 F.2d 827, 829 (2d Cir. 1977) (per curiam) (no error 
to instruct that defendant’s modest life style “would hardly suggest’’ he could afford to buy 
amount of heroin involved for himself, thus allowing jury to infer defendant possessed 40 pounds 
with intent to distribute); cf. United States v. Cheung Kin Ping, 555 F.2d 1069, 1073 (2d Cir. 
1977) (because defense counsel urged acquittal for extraneous policy reasons, judge properly 
admonished jury that they must decide whether evidence established facts alleged beyond 
reasonable doubt and that they could write their congressmen if they wanted to recommend new 
law enforcement policy; no right to new trial unless judge’s conduct indicates belief in 
defendant’s guilt).

1869. See United States v. Armedo-Sarmiento, 545 F.2d 785, 789 (2d Cir. 1976) (although 
alleged conspiracy involved 12 conspirators over four-year period, instruction that Government 
must prove one conspiracy and determine each defendant’s participation individually was 
adequate despite failure to marshal evidence), cert, denied, 430 U.S. 917 (1977). In Armedo- 
Sarmiento the Second Circuit noted that, although it encourages marshaling proof in 
complicated drug conspiracy cases to aid the jury in differentiating among defendants, it was not 
proper for the judge to refuse to do so in this case to avoid the risk of omission, 
oversimplification, and improper emphasis. Id. at 790.

1870. 328 U.S. 640 (1946).
1871. Id. at 645-47.
1872. United States v. Sperling, 506 F.2d 1323, 1341-42 (2d Cir. 1974) (dictum), cert, denied, 

420 U.S. 962 (1975).
1873. See United States v. Corr, 543 F.2d 1042, 1050 (2d Cir. 1976).
1874. 537 F.2d 821 (5th Cir. 1976).
1875. Id. at 822-23.

In United States v. Holland191* the Fifth Circuit held that it was 
harmless error to give an instruction implying that the jury could not 
disbelieve uncontradicted evidence or that they had to accept or 
reject in whole the testimony of a witness contradicted on a particular 
point. 1875 Any prejudice was cured because the judge had previously 
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instructed the jury that it is the sole trier of the facts, of the weight of 
the evidence, and of the credibility of the witnesses.1876

1876. Id. at 823.
1877. See United States v. Swiderski, 539 F.2d 854, 859-60 (2d Cir. 1976) (dictum) (when 

principal government witness was informer who already had been paid $10,000 for undercover 
work on contingent fee basis, judge should have charged jurors to scrutinize his testimony with 
great care; perfunctory comment that jurors should think about whether informant had interest 
in testifying insufficient).

1878. See United States v. Miller, 546 F.2d 320, 324 (9th Cir. 1976) (jury requested 
rereading of instruction on credibility in case in which credibility of unindicted coconspirator 
principal jury issue; judge inadvertantly omitted cautionary instruction to weigh accomplice’s 
testimony with great care and compounded error by refusing to amend instruction after defense 
called attention to omission in motion for mistrial; error required reversal); United States v. 
Marzano, 537 F.2d 257, 274 (7th Cir. 1976) (instruction that accomplice’s testimony should be 
“closely examined and weighed with great care” is standard; no error for judge to give 
instruction sua sponte), cert, denied, 429 U.S. 1038 (1977).

1879. See United States v. Binetti, 547 F.2d 265, 269 (5th Cir. 1977) (judge exercised proper 
discretion in admonishing jury to weigh credibility of defense witnesses upon learning that 
defense attorney, defendant, and two witnesses discussed trial at lunch even though witnesses 
advised by judge not to discuss case with one another during trial), rehearing granted, No. 75- 
4456 (5th Cir. May 27, 1977).

1880. 531 F.2d 783 (5th Cir. 1976).
1881. Id. at 785-86.
1882. Id. at 786.
1883. Id. at 787

An instruction urging that the jury give particular scrutiny to testi
mony of informants,1877 accomplices,1878 or persons who ignore judicial 
directives1879 should be given as a routine matter and, thus, is rarely 
held erroneous. Such comments, however, should not unduly trespass 
upon the jury’s function of determining the credibility of witnesses. In 
United States v. Fischer1880 the Fifth Circuit reversed a drug conviction 
because the trial judge improperly commented on the credibility of a 
defense witness’ testimony contradicting the testimony of other 
witnesses and describing in detail the clothing worn by every person 
attending a meeting eight months earlier.1881 The judge instructed 
the jury to use its common sense to determine who had lied in giving 
conflicting testimony. He suggested that the jurors consider whether 
they could remember what clothes they had worn even a week earlier 
when they had no special reason to remember such details.1882 In 
reversing, the court reasoned that the trial court’s influence on a 
jury requires that he give special attention to fair and unbiased 
instructions.1883

Lesser Included Offenses. Upon request the prosecution or
defense is entitled to an instruction on a lesser included offense if all 
elements of the lesser offense are identical to some elements of the 
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greater offense, if there is evidence justifying conviction on the lesser 
offense, and if the evidence supporting conviction on the greater 
offense is in such dispute that a jury could find a defendant innocent 
of the greater but guilty of the lesser offense.1884 However, if there is 
no evidentiary dispute or if one of the other prerequisites to the 
instruction is not present, giving an instruction on a lesser included 
offense may be reversible error.1885 The requirement that the 
elements differentiating the crimes be sufficiently in dispute to allow 
the jury to acquit on the greater and convict on the lesser offense func
tions to prevent “the jury from capriciously convicting on the lesser 
offense when the evidence requires either conviction on the greater of
fense or outright acquittal.”1886 This purpose obtains with equal force 
whether the instruction is sought by the defendant or the prose
cution.1887

1884. See United States v. Brown, 551 F.2d 236, 239-40 (8th Cir. 1977) (proper to refuse to 
instruct on general obstruction of mail as lesser included offense of embezzling mail because 
evidence and element distinguishing two crimes not so disputed that jury could find defendant 
innocent of greater and guilty of lesser); United States v. Crutchfield, 547 F.2d 496, 501 (9th 
Cir. 1977) (reversible error to refuse to instruct on lesser included offense because specific 
intent to influence an official act, which distinguished lesser and greater bribery offenses, was 
factually disputed); United States v. Carter, 540 F.2d 753, 755 (4th Cir. 1976) (reversible error 
to refuse request for bank larceny instruction because presence of force and violence or intimi
dation, which distinguished bank larceny from bank robbery, was factually disputed).

1885. See United States v. Stolarz, 550 F.2d 488, 491 (9th Cir. 1977) (dictum). In Stolarz the 
defendant was convicted on a lesser charge of assault with a dangerous weapon with intent to do 
bodily harm, but acquitted of assault with intent to commit murder. He objected on appeal to 
the instruction of the lesser included offense because the evidence showed only an intent to kill 
and no intent to do bodily harm, save the bodily harm of murder. The court held that the charge 
was proper because the defendant had ample notice that he might face the lesser charge and his 
defense that he was not the perpetrator was applicable to both charges. Furthermore, the jury 
could reasonably have found intent to commit the lesser offense. Id. at 492.

1886. United States v. Brown, 551 F.2d 236, 239 n.4 (8th Cir. 1977).
1887. Id.
1888. See United States v. Gaddis, 424 U.S. 544, 548-50 (1976) (because bank robbery and 

receiving proceeds of bank robbery separate crimes aimed at different groups of criminals, jury 
must be instructed that defendants could not be convicted of both).

1889. Id.; see United States v. Sellers, 547 F.2d 785, 786 (4th Cir. 1976) (modifying earlier 
pre-Gaddis opinion, court reversed conviction on possession count), modifying 520 F.2d 1281 
(4th Cir. 1975), cert denied, 429 U.S. 1075 (1977). If the defendant is improperly convicted of 
both robbery and possession of stolen goods in violation of the Gaddis rule, the remedy is to 
vacate the lesser conviction of possession. See United States v. Gaddis, 424 U.S. at 550.

Similarly, an instruction on a related charge may be improper if the 
second offense is not a lesser included offense, but is rather a separate 
charge aimed at a different class of persons.1888 Thus, instructions 
should not be given for both robbery and possession of stolen goods 
unless there is sufficient evidence on both counts, and the judge may 
direct the jury to consider the possession count only if it finds 
insufficient proof that the defendant actually participated in the 
robbery. 1889 If, however, the two counts actually charge separate 
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crimes, requiring separate punishment, the defendant is not entitled 
to a disjunctive instruction that he can be convicted of either but not 
both.1890

1890. See United States v. Rosenfeld, No. 75-1790, at 2-3 (4th Cir. June 2,1976) (unpublished 
per curiam opinion) (indictment on counts of transporting and selling stolen vehicle charged 
separate and distinct violations although both acts occurred same day; defendant not entitled to 
disjunctive instruction).

1891. See United States v. Czarnecki, 552 F.2d 698, 704 (6th Cir.) (court properly an
swered jury’s questions concerning separability of extortion counts), cert, denied, 97 S. Ct. 2652 
(1977).

1892. See id. (no abuse of discretion for court to refuse requested supplemental instruction 
on compromise verdicts because defendant did not dispute correctness of supplemental instruc
tion already given). If the jury requests clarification but reaches a verdict before the court is able 
to respond, the verdict will st?” 4 provided the original instructions were adequate. See United 
States v. Spagnolo, 546 F.2d 1117, 1119-20 (4th Cir. 1976) (per curiam) (although verdict 
returned before judge could answer jury’s questions, no error because choice whether to wait rests 
with jury and issue raised by question fully covered in original instructions), cert, denied, 97 S. Ct. 
2974 (1977).

1893. See United States v. Zarattini, 552 F.2d 753, 759 (7th Cir.) (if charge substantially 
accurate, no errorfor judge to refuse to use language submitted by counsel), cert, denied, 97 S. Ct. 
2661 (1977). An instruction that varies from the terms of the indictment is proper as long as it is 
consistent with the statute. See United States v. Peterson, 548 F.2d 279, 280 (9th Cir. 1977) (per 
curiam) (although criminal information charged in terms of conjunctive “false and fraudulent,” tax 
withholding statute used disjunctive “false or fraudulent”; no error to instruct in disjunctive). 
Moreover, the language of the charge may deviate from the language of the statute provided the 
meaning is the same. See United States v. McCoy, 539 F.2d 1050, 1063 (5th Cir. 1976) (although 
statute proscribed “conduct” of bookmaking business, no error to instruct jury to convict 
defendants if they “engaged” in bookmaking “conduct” if statute broad enough to encompass 
“engage”), cert, denied, 97 S. Ct. 2185 (1977).

1894. This term the Seventh Circuit upheld a trial judge’s refusal to instruct on multiple 
conspiracies as a proper exercise of discretion despite its own ruling that the instruction should be 
given whenever the possibility of a variance between a one count indictment and the evidence 
exists. United States v. Abraham, 541 F.2d 1234, 1238 (7th Cir. 1976) (per curiam), cert, denied, 
429 U.S. 1102 (1977). Because the record indicated that the judge carefully considered the 
requested instruction and concluded that it would only confuse the jury, the appellate court 
refused to overrule his decision. Id. at 1239; see United States v. Armedo-Sarmiento, 545 F.2d 
785,790 (2d Cir. 1976) (judge’s refusal to marshal evidence in conspiracy case proper exercise of 
discretion to avoid risks of omission, over-enumeration, over-simplification, and improper 
emphasis; discretion upheld despite preference for marshaling proof in complex conspiracy 
cases), cert, denied, 430 U.S. 917 (1977).

SUPPLEMENTAL JURY INSTRUCTIONS

If the jury requests clarification during its deliberations, the judge 
may give supplemental instructions.1891 A judge may refuse a request 
for supplemental instruction if the jury has already been correctly 
instructed on that subject.1892 The trial judge has full discretion in 
framing the precise language of the instruction1893 and, in some 
instances, in determining whether an instruction should be given at 
all. 1894 The trial judge must, however, take care in formulating the 
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instructions to avoid usurping the factfinding function of the jury.1895 
Supplemental instructions need not fully repeat the original 
charge,1896 and mere omission of information in earlier charges does 
not alone imply that the jury should disregard the earlier instruc
tion.1897 Moreover, although hypothetical should not be used in the 
general charge because they tend to divert the jury’s attention and to 
trivialize the case, when the jury expresses confusion and requests 
clarification “in layman’s language,” the situation is different and 
hypotheticals may be used.1898 Supplemental instructions should 
always be given in the presence of the defendant or his counsel.1899 
Nevertheless, it is seldom reversible error for the judge without 
immediately informing counsel to send the jury a message that merely 
directs them to keep deliberating.1900 A timely and specific objection 
is required to preserve for appeal any challenge to an allegedly er
roneous supplemental instruction;1901 otherwise, the standard of 
review is plain error.1902

1895. See United States v. DeVincent, 546 F.2d 452, 455-56 (1st Cir. 1976) (judge instructed 
only that a presumption of extortion arises if Government proves four requirements of statute; not 
plain error even though better practice to instruct further that jury free to reject presumption), 
cert, denied, 97 S. Ct. 1694 (1977).

1896. See United States v. Fuiman, 546 F.2d 1155, 1161-62 (5th Cir. 1977) (when 
supplemental instruction on reasonable doubt was brief but carefully balanced to avoid 
prejudicing either side’s case, no requirement to repeat the original, full-blown explanation of 
reasonable doubt), cert, denied, 97 S. Ct. 2652 (1977).

1897. See United States v. Sears, 544 F.2d 585, 588 (2d Cir. 1976) (supplemental instruction 
on extortion did not imply that jury was to disregard earlier instructions concerning cause-of-fear 
element in extortion charge).

1898. See United States v. Hayes, 553 F.2d 824, 829-30 (2d Cir. 1977) (jury asked for 
supplemental instruction “in layman’s language” of the right to defend oneself; no error to use two 
hypotheticals to illustrate).

1899. See Fed. R. Crim. P. 43 (defendant has right to be present at all stages of trial).
1900. See United States v. Taylor,___ F.2d____ ,____ ,No. 76-1210, at 2838-41 (2d Cir. Apr.

13, 1977) (harmless error for judge to communicate with juror privately during deliberation 
without notice to counsel because discussion limited to discussion of juror’s need to make 
arrangements for death in family), cert, denied, 97 S. Ct. 2958 (1977); United States v. Wilburn, 
549 F.2d 734. 737-38 (10th Cir. 1977) (jury sent verbal message via bailiff that it could not reach 
verdict; harmless error for judge to send bailiff to tell jury to continue deliberating even though 
counsel not informed); United States v. Rodríguez, 545 F.2d 829,830-31 (2d Cir. 1976) (harmless 
error forjudge to send jury message to keep deliberating after jury had informed court of deadlock 
even though counsel not informed until two hours later), cert, denied, 46 U.S.L.W. 31, 91 (U.S. 
Oct. 4, 1977).

1901. Fed. R. Crim. P. 30; see United States v. Scott, 547 F.2d 334, 337 (6th Cir. 1977) 
(objection sufficiently timely for appellate court to consider, even though not made immediately 
after instruction, but 14 minutes later when jury reported verdict).

1902. Fed. R. Crim.P. 52(b).
1903. 164 U.S. 492 (1896).

In Allen v. United States1903 the Supreme Court held that when the 
jury reports that it is having difficulty reaching a verdict in a federal 
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trial, the trial judge may instruct the jury that they have a duty to try 
to decide the case and that each juror should listen to the others with 
a disposition to be convinced.1904 Also known as the “dynamite” 
charge,1905 the Allen instruction has been criticized because of its 
inherently coercive effect, and a number of courts have either 
prohibited or severely limited its use.1906 1907 This term the Sixth Circuit in 
United States v. Scott1901 emphasized that the wording approved in 
Allen represents the limits beyond which a judge may not venture in 
urging the jury to reach a verdict.1908 The court remanded for a new 
trial because the trial judge varied the Allen charge by omitting the 
critical caution that no juror should merely acquiesce in the majority 
opinion and by adding remarks concerning the effect of deadlock on 
the court’s crowded docket.1909 Similarly, the Ninth Circuit has stated 
that, even in its most acceptable form, the charge “approaches the 
ultimate permissible limits.”1910 Observing that a second reading of 
the Allen charge is more a reproof than an instruction, the court 

1904. Id. at 501. The charge is a device that will result from the jury’s failure to reach a 
unanimous verdict. See Fed. R. Crim. P. 31(a) (verdict shall be unanimous).

1905. United States v. Scott, 547 F.2d 334, 337 (6th Cir. 1977) (citing United States v. 
Flannery, 451 F.2d 880, 883 (1st Cir. 1971)).

1906. United States v. Seawell, 550 F.2d 1159,1160 &nn.3-4 (9th Cir. 1977) (citing numerous 
state courts and federal courts of appeals); see United States v. Fioravanti, 412 F.2d 407, 420 (3d 
Cir.) (in future trials, Allen charge will be deemed error and will normally be reversible error), 
cert, denied, 396 U.S. 837 (1969). The Seventh Circuit and District of Columbia Circuit have 
replaced the Allen charge with the ABA standard, which allows the judge to instruct the jury that 
the verdict must be unanimous, jurors have a duty to consult each other, each juror must decide 
the case for himself, jurors should not hesitate to reexamine their opinions and that no juror should 
surrender his firmly held conviction for the mere purpose of returning a verdict. United States v. 
Thomas, 449 F.2d 1177, 1186-87 (D.C. Cir. 1971) (en banc); United States v. Brown, 411 F.2d 
930, 933-34 (7th Cir. 1969), cert, denied, 396 U.S. 1017 (1970). See generally ABA Project on 
Minimum Standards for Criminal Justice, Trial by Jury §5.4 (Tentative Draft 1968). 
Nevertheless, other circuits continue to endorse careful use of the Allen charge. See, e.g., United 
States v. LaRiche, 549 F.2d 1088, 1092-93 (6th Cir.) (Allen charge on fourth day of deliberations 
not plain error because court said case must be disposed of sometime but did not insist that case 
be decided and because court afforded extra protection to defendants by calling on all jurors 
favoring conviction to rethink their positions), cert, denied, 97 S. Ct. 1687 (1977); United States v. 
Peterson, 549 F.2d 654, 659 (9th Cir. 1977) (not error to give Allen charge over objections in case 
in which jury reports hopeless deadlock; jury’s report not determinative and time necessary to 
reach verdict best left to discretion of trial judge); United States v. Skinner, 535 F.2d 325, 326 
(5th Cir. 1976) (per curiam) (Allen charge not erroneous because judge carefully avoided pitfalls of 
coercive deadlines, threats of marathon deliberations, and pressure for surrender of con
scientiously held minority views), cert, denied, 429 U.S. 1048 (1977).

1907. 547 F.2d 334 (6th Cir. 1977).
1908. Id. at 337.
1909. Id.
1910. United States v. Seawell, 550 F.2d 1159, 1162 (9th Cir. 1977) (citing Sullivan v. United 

States, 414 F.2d 714, 716 (9th Cir. 1969)).
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announced that giving a second Allen charge, unless requested by the 
jury, is reversible error per se.1911

1911. Id. at 1163.
1912. Fed. R. Crim. P. 31(d).
1913. Anthony v. Sielaff, 552 F.2d 588, 590 (7th Cir. 1977).
1914. Id.
1915. See Fed. R. Crim P. 52(b). The omission of an instruction is less likely to result in 

reversal because it is generally less likely to be prejudicial than a misstatement of the law. 
Henderson v. Kibbe, 97 S. Ct. 1730, 1737 (1977) (dictum) (omission of instruction on causation 
issue not sufficiently prejudicial to violate due process standard employed in reviewing state court 
judgments).

1916. Fed. R. Crim P. 52(b); see United States v. McCambridge, 551 F.2d 865, 872 (1st Cir. 
1977) (failure to object at time of instructions fatal to subsequent appeal unless there is plain 
error); United States v. Brown, 547 F.2d 1264,1266 (5th Cir. 1977) (per curiam) (charge governed 
by plain error rule when appellant fails to object to court’s charge when made). United States v. 
Pelose,538F.2d41,43 (2d Cir. 1976) (court’s instructions scrutinized only for plain error because 
specific objections to charge not made, thus foreclosing opportunity for court to correct possible 
error). Although plain error requires reversal, an improper instruction rarely justifies a finding of 
plain error. See Henderson v. Kibbe, 97 S. Ct. 1730, 1736-37 (1977) (dictum) (only in rare case 
does improper instruction warrant reversal in absence of timely objection; burden of showing 
reversible error even greater in collateral attack on state judgment).

1917. See, eg., United States v. Zarattini, 552 F.2d 753, 760 (7th Cir.) (defendants’theory of 
good faith encompassed in instructions when viewed as a whole even though com! never 
specifically instructed jury on element of willfulness), cert, denied, 91 S. Ct. 2661 (1977); United 
States v. Pinkus, 551 F.2d 1155, 1157-58 (9th Cir. 1977) (judge’s reference to sensitive and 
insensitive persons in describing “community” that determines obscenity proper when viewed 
together with other instructions); United States v. McCoy, 539 F.2d 1050,1063-64 (5th Cir. 1976) 
(isolated statements apparently prejudicial when taken out of context; not error because 
innocuous in light of entire trial), cert, denied, 97 S. Ct. 2185 (1977).

1918. See United States v. Gibson, 536 F.2d 1110, 1112 (5th Cir. 1976) (per curiam) (defen
dant insisted that court omit customary charge on defendant’s right to remain silent; error, if any. 

Rule 31(d) of the Federal Rules of Criminal Procedure directs the 
trial judge to poll the jurors at the request of any party or on the 
court’s own motion after the verdict is returned to ensure that the 
verdict is unanimous.1912 Polling jurors to determine the prospect of 
an agreement is also proper1913 so long as the judge does not inquire 
into the numerical split of the jury.1914

APPELLATE REVIEW OF JURY INSTRUCTIONS

If the issue has been preserved for appeal, an improperly omitted 
instruction or an instruction that misstates the law will result in 
reversal unless the error is harmless.1915 Even if no objection or 
request was made, plain error, if it occurs, will always be recognized 
on appeal.1916 Moreover, in evaluating the adequacy of instructions, 
the appellate court will review the trial as a whole to determine 
whether an error is prejudicial.1917 Finally, error that is invited or 
demanded by the defense does not warrant reversal.1918
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The Supreme Court this Term in Splawn v. California1919 affirmed 
that the scope of federal appellate review of state court jury 
instructions is narrower than the scope of review of federal court 
instructions.1920 Because jury instructions in state trials are custo
marily matters of state law and procedure, challenges on appeal must 
demonstrate instructional errors that amount to constitutional 
deprivation or fundamental unfairness to justify upsetting a state 
court conviction.1921 The burden of demonstrating that the prejudice 
resulting from an erroneous instruction warrants reversal of a state 
court judgment in a collateral attack is even greater than the showing 
required to establish plain error on direct appeal.1922

not only invited but demanded by defendant); cf. United States v. Splain, 545 F.2d 1131, 1133 
(8th Cir. 1976) (defendant refused judge’s offer to give cautionary instruction to cure government 
witness’ statement implying that defendant involved in previous crimes; defendant cannot later 
complain that statement prejudiced jury).

1919. 97 S. Ct. 1987 (1977).
1920. Id. at 1990.
1921. Id. (state court convictions overturned only when instructions violate Constitution; state 

obscenity conviction upheld because instructions did not abridge first amendment rights); see, 
e.g., Marchese v. California, 545 F.2d 645, 647 & n.l (9th Cir. 1976) (state court refused to 
instruct on gun charge that weapon must be operable and state appeals court affirmed conviction 
because instructions as a whole implied requirement of operability; proper for federal court to 
decline review because federal appeal focused on state law questions of form insufficient to raise 
constitutional issues); Harding v. Marks, 541 F.2d 402, 405-06 (3rd Cir. 1976) (during 
instructions on identification, state judge commented that defendant never wore hats except to 
commit crimes; federal court may not upset state court conviction because in context of entire trial 
comment, however erroneous, did not violate defendant’s constitutional rights); Alvarez v. 
Estelle, 531 F.2d 1319, 1322-23 (5th Cir. 1976) (state court failed to give instructions on 
circumstantial evidence in narcotics case prosecuted solely on direct evidence; no federal habeas 
jurisdiction to review because error did not amount to constitutional deprivation or render trial 
fundamentally unfair), cert. denied, 429 U.S. 1044 (1977).

1922. Henderson v. Kibbe, 97 S. Ct. 1730, 1736-37 (1977).
1923. See Berger v. United States, 295 U.S. 78, 88 (1935) (prosecutor may not engage in 

conduct calculated to secure wrongful conviction, but must use every legitimate means to bring 
about conviction of guilty).

PROSECUTORIAL MISCONDUCT DURING TRIAL

A prosecutor must seek justice, not merely convictions. 1923 Thus, he 
must refrain from making improper comments in his opening and 
closing statements, eliciting inadmissible or perjured testimony in his 
examination of witnesses, and introducing false or misleading 
evidence. In the absence of a timely objection, however, only 
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misconduct that constitutes plain error will require reversal.1924 
Further, reversal is required only if it is likely that the misconduct 
significantly affected the jury’s deliberations. 1925 Thus, courts will not 
reverse if the trial court has given curative instructions mitigating any 
prejudice to the defendant1926 or if the evidence of the defendant’s 
guilt is overwhelming. 1927 Neither will otherwise impermissible 
remarks be reversed if they are made in rebuttal to defense counsel’s 
objectionable comments in closing argument.1928

1924. See, eg., United States v. Splain, 545 F.2d 1131, 1136 (8th Cir. 1976) (no objection 
made to prosecutor’s remark in closing argument that defendant “pretty slick”; no reversal even 
though no curative instruction given because comment not plain error); United States v. Librach, 
536 F.2d 1228, 1231-32 (8th Cir.) (no objection made to prosecutor’s implication in closing 
argument that defendant threatened government witness’ life; no reversal because not plain 
error), cert. denied, 429 U.S. 939 (1976); United States v. Spain, 536 F.2d 170, 174 (7th Cir.) 
(precluding relief because defense made only one irrelevant objection to prosecution’s closing 
argument and did not put court on notice that curative instruction necessary), cert, denied, 429 
U.S. 833 (1976).

1925. Napue v. Illinois, 360 U.S. 264, 272 (1959). Even constitutional errors may be 
harmless. Chapman v. California, 386 U.S. 18, 22 (1967).

1926. Compare United States v. Vitale, 549 F.2d 71, 72-73 (8th Cir.) (per curiam) (any 
prejudice caused by government witness’ response on direct cured by warning to witness and 
instructions to jury), cert, denied, 91 S. Ct. 1704 (1977) and United States v. Morrow, 541 F.2d 
1229,1233 (7th Cir. 1976) (per curiam) (prosecutor’s misstatement in opening argument cured by 
court’s admonition that such opening remarks are not evidence), cert, denied, 430 U.S. 933 (1977) 
with United States v. Love, 534 F.2d 87, 88 (6th Cir. 1976) (per curiam) (prosecutor’s intentional 
reference to organized crime during examination of witness not cured by trial court’s “valiant 
effort” at curative instructions; reversal required).

Judge Tuttle, dissenting in United States v. Joseph, 533 F.2d 282 (5th Cir. 1976), cert, denied, 
97 S. Ct. 1698 (1977), took exception to the continued policy of appellate courts to give the 
Government “a very light tap on the wrist” while at the same time refusing to require reversal. Id. 
at 288. He suggested instead that the court stop admonishing prosecutors from the appellate 
bench when it was clear that they would ignore the criticism. Id.

1927. Compare United States v. Coades, 549 F.2d 1303,1306 (9th Cir. 1977) (per curiam) (fact 
that evidence of prior conviction admitted over defense objection could not have affected outcome 
when evidence of guilt overwhelming) and United States v. Carlson, 547 F.2d 1346,1362 (8th Cir. 
1976) (evidence against accused sufficient to overcome undercover agent’s inference that 
defendant engaged in other narcotics traffic), cert, denied, 97 S. Ct. 2174 (1977) with United 
States v. Impson, 531 F.2d 274, 279 (5th Cir. 1976) (Government’s eliciting of testimony 
regarding defendant’s silence after arrest required new trial because significant prejudice 
occurred and evidence of guilt substantial but not overwhelming).

1928. See, e.g., United States v. Stassi, 544 F.2d 579, 585 (2d Cir. 1976) (prosecutor’sforceful 
closing argument permissible in response to defendant’s argument that prosecutor participating 
in frame-up), cert, denied, 430 U.S. 907 (1977); United States v. Librach, 536 F.2d 1228, 1232 
(8th Cir.) (prosecutor may respond to arguments of defense counsel; reference to threats on 
witness’ life permissible in rebuttal), cert, denied, 429 U.S. 939 (1976); United States v. Martin, 
533 F.2d 268, 269-70 (5th Cir. 1976) (per curiam) (inflammatory comment by prosecutor fair 
response to defendant’s closing argument).

Opening Statement and Closing Argument. A prosecutor must
limit his opening statement to evidence that he intends to offer and 
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that he believes in good faith is admissible and available.1929 Similarly, 
in closing argument the prosecutor is limited to comments and 
inferences based on evidence admitted at trial.1930 In opening and 
closing arguments, the prosecutor must refrain from injecting his 
personal belief or opinion concerning the witnesses’ credibility,1931 the 
defendant’s guilt,1932 or the weakness of the defense case. 1933 The 

1929. See, e.g., United States v. Chong,___ F.2d____ ,____ , No. 75-1435, at 5747 (2d Cir.
Sept. 27,1976) (prosecutor’s comment that only sample of taped conversations would be entered 
into evidence held error, but not prejudicial because curative instruction given); United States v. 
Humer, 542 F.2d254,255 (5th Cir. 1976) (per curiam) (prosecutor’s comment that corroborating 
witnesses available but would not be called held error, but harmless because trial court gave 
curative instruction); United States v. Mahone, 537 F.2d 922,929 (7th Cir.) (in trial for possession 
of a firearm, prosecutor’s comment that police officer was in area investigating armed robbery was 
error because it created an inference of guilt for another crime and was inadmissible, but harmless 
because not intended to convey inadmissible evidence and curative instruction given), cert, 
denied, 429 U.S. 1025 (1976); ABA Standards § 5.5 note, at 119 (prosecutor should scrupulously 
avoid any statement that he cannot support later with evidence).

1930. Compare United States v. Warren, 550 F.2d 219, 228-29 (5th Cir. 1977) (prosecutor’s 
comment in closing argument that witness implicated defendant constituted reversible error 
because unsupported by record) with United States v. Taxe, 540 F.2d 961, 968 (9th Cir. 1976) 
(prosecutor’s comment that defendant was a “fraud, scavenger, parasite’’ was reasonable 
inference from the evidence), cert, denied, 429 U.S. 961 (1977).

1931. Compare United States v. Herrera, 531 F.2d 788, 790 (5th Cir. 1976) (per curiam) 
(prosecutor’s attempt to impart verity to testimony of government witnesses by giving jury his 
personal guarantee that witnesses told the truth held reversible error when combined with other 
errors) with United States v. Creamer, 555 F.2d 612, 617 (7th Cir.) (prosecutor’s comment in 
rebuttal argument concerning witness’ plea bargain not insinuation that Government knew more 
about witness’ veracity than jury), cert denied, 46 U.S.L.W. 3194 (U.S. Oct. 4, 1977). But see 
United States v. Abraham, 541 F.2d 1234, 1241-42 (7th Cir. 1976) (per curiam) (prosecutor’s 
comment that if the testimony “wasn’t credible, it wouldn’t be before you” held not prejudicial), 
cert, denied, 429 U.S. 1102 (1977).

1932. United States v. Splain, 545 F.2d 1131, 1134-36 (8th Cir. 1976) (prosecutor’s comment 
that defendant was guilty or “we wouldn’t be trying him” held error, but harmless because 
evidence of guilt overwhelming); United States v. Cain, 544 F.2d 1113, 1116 (1st Cir. 1976) 
(Clark, J.) (prosecutor’s comment regarding defendant’s guilt held error, but harmless because 
evidence of guilt overwhelming). Although no court this term found a statement of the belief or 
opinion of the prosecutor to constitute reversible error when considered alone, the Eighth Circuit 
threatened to establish a per se rule of reversal in cases in which the prosecutor states his opinion 
on the culpability of the defendant without reference to the facts in the record. United States v. 
Splain, 545 F.2dat 1135-36, 1135 n.2; see United States v. Farnkoff, 535 F.2d 661,668 n.17 (1st 
Cir. 1976) (indicating that court’s patience with statements of personal opinion by prosecutors not 
“limitless” and that such comments may result in reversal in later cases).

1933. See, e.g., United States v. Splain, 545 F.2d 1131, 1134-36 (8th Cir. 1976) (prosecutor’s 
characterization of defense case as “slick” held harmless error because evidence of guilt 
overwhelming); United States v. Rapoport, 545 F.2d 802, 804 (2d Cir. 1976) (prosecutor’s 
comment that “even the very best counsel money can buy can’t disentangle this man” constituted 
harmless error), cert, denied, 430 U.S. 931 (1977); United States v. Spain, 536 F.2d 170, 175 (7th 
Cir.) (prosecutor’s comment that the defense was “concocted,” “fabricated,” “contrived,” 
“tailored,” “perjured,” and “a lie” held improper but not prejudicial because defense responded 
in kind rather than raising objection), cert, denied, 429 U.S. 833 (1976). But see United States v. 
Duff, 551 F.2d 187, 189 (7th Cir. 1977) (per curiam) (prosecutor’s comment that defense was 
“tailored” to meet gaps in prosecution’s case held to be frank comment on evidence).



542 The Georgetown Law Journal [Vol. 66:201

exclusion of statements of opinion may be justified either on the 
ground that they constitute testimony that is not under oath and 
subject to cross-examination or because they introduce the false issue 
of the credibility of the prosecution.1934

1934. Patriarcha v. United States, 402 F.2d 314, 321 (1st Cir. 1968), cert, denied, 393 U.S. 
1022 (1969); see United States v. Davis, 548 F.2d 840,845 (9th Cir. 1977) (prosecutor’s comment 
regarding his decision to subpoena defendant to grand jury and the reasons for the decision 
amounted to personal testimony but harmless because jury instructed to disregard it); United 
States v. Cain, 544 F.2d 1113,1116 (1st Cir. 1976) (no error because prosecutor’s comment that 
defendants guilty neither implied inside information nor put credibility of counsel at issue); 
United States v. Herrera, 531 F.2d 788, 790 (5th Cir. 1976) (per curiam) (prosecutor’s personal 
guarantee that government witnesses told the truth, combined with other factors, constitutes 
reversible error); cf. ABA Standards § 5.8 note, at 127 (assertions of fact not proven amount to 
unsworn testimony that is not subject to cross-examination).

1935. See, e.g., United States v. Barker, 553 F.2d 1013, 1025 (6th Cir. 1977) (prosecutor’s 
comment that if the defendants are acquitted “we might as well open all the banks and say,‘Come 
on and get the money, boys,’ ” reversible error when combined with other errors); United States v. 
Joseph, 533 F.2d 282, 285 (5th Cir. 1976) (prosecutor’s comment that if acquitted, defendant 
would have both motive and opportunity to kill informants harmless error because instruction 
given and evidence of guilt overwhelming), cert, denied, 97 S. Ct. 1698 (1977); Alvarez v. Estelle, 
531 F.2d 1319,1323 (5th Cir. 1976) (prosecutor’s comment that if jury acquits defendant “he will 
be peddling heroin this afternoon” improper, but did not render proceedings fundamentally 
unfair), cert, denied, 429 U.S. 1044 (1977). But see United States v. Ojala, 544 F.2d 940,946 (8th 
Cir. 1976) (prosecutor’s comment that there would be anarchy if everyone acted like the 
defendant held not prejudicial).

1936. 546 F.2d 177 (5th Cir.), cert, denied, 97 S. Ct. 2935 (1977).
1937. Id. at 179; see United States v. Jackson, 542 F.2d 403, 411-12 (7th Cir. 1976) (in case in 

which defendant raised insanity defense prosecutor remarked that defendant “was being 
examined as a potential way out for him”; no reversible error because prosecutor did not ask jury 
to convict defendant even if they found him insane).

1938. See United States v. Fulton, 549 F.2d 1325,1328 (9th Cir. 1977) (prosecutor’s reference 
to Manson murders error but not prejudicial because prosecutor was immediately admonished by 
the trial court); United States v. Ong, 541 F.2d 331, 343 (2d Cir. 1976) (prosecutor’s comment 
that defendant was “Chinatown’s chief corrupter for over twenty years” harmless), cert denied, 
429 U.S. 1075 (1977); United States v. Phillips, 476 F.2d 538, 538 (D.C. Cir. 1973) (prosecutor’s 
analogy to Sirhan Sirhan. James Earl Ray, and other notorious figures held reversible error).

The prosecutor must also refrain from making inflammatory 
comments that refer to the possible negative consequences of the 
defendant’s acquittal and thus tend to cajole the jury into returning a 
guilty verdict.1935 This term the Fifth Circuit in Martin v. Estelle1936 
concluded that the prosecutor’s comment made in his closing 
statement during a competency hearing that if the defendant was not 
found competent he would be “back on the streets,” constituted 
reversible error when combined with the inappropriate introduction of 
evidence of the substantive charge because it might reasonably have 
affected the guilty verdict at the later trial. 1937 Other improper 
inflammatory remarks include analogies to notorious criminal figures 
or heinous crimes1938 and comments by the prosecutor on the possible 
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social benefits of the jury’s verdict. 1939 Courts will, however, allow a 
similar type of inflammatory comment, generally referred to as “flag 
waving,” in rebuttal argument if the defendant’s closing argument is 
perceived as attacking “the system.”1940

1939. See, e.g., United States v. Lewis, 547 F.2d 1030, 1036-37 (8th Cir. 1976) (prosecutor’s 
comment that jury was public’s shield harmless because curative instruction given), cert, denied, 
429 U.S. 1111 (1977); Malley v. Manson, 547 F.2d 25, 28 (2d Cir. 1976) (prosecutor’s comment 
inferring that jury should stamp out the drug problem by convicting defendant harmless error), 
cert, denied, 430 U.S. 918 (1977); United States v. Homer, 545 F.2d 864, 867-68 (3d Cir. 1976) 
(per curiam) (prosecutor’s comment that verdict would deter others who seek to abuse public 
office held not prejudicial; defense failed to request curative instruction), cert, denied, 97 S. Ct. 
2673 (1977); Perry v. Mulligan, 544 F.2d 674, 680 (3d Cir. 1976) (prosecutor’s comment that 
verdict would inform every “dishonest cop” that “we are sick and tired” of those who abuse their 
office held harmless; defense failed to object), cert, denied, 91 S. Ct. 1659 (1977).

1940. Compare United States v. Schmitz, 542 F.2d 782, 786 (9th Cir. 1976) (per curiam) 
(prosecutor’s comment that system rallied around the defendant to give him a fair trial and that he 
would “hate to see that system demeaned” permissible rebuttal to defendant’s argument), cert, 
denied, 429 U.S. 1505 (1977) with United States v. Herrera, 531 F.2d 788,790 (5th Cir. 1976) (per 
curiam) (prosecutor’s suggestion, which was unprovoked by the defense, that jury should ignore 
possible constitutional violations because an American in the defendant’s country, Honduras, 
would not receive the same constitutional protections held to be reversible error).

1941. See United States v. Parr-Pla, 549 F.2d 660,662 (9th Cir. 1977) (per curiam) (prosecutor 
attempted to list essential elements of offense).

1942. See United States v. Hollinger, 553 F.2d 535,548 (7th Cir. 1977) (prosecutor stated that 
trial judge decides whether to grant immunity).

1943. 555 F.2d 226 (9th Cir. 1977).
1944. Id. at 230-32, 231 n.4 (after defendant had introduced evidence that shifted the burden 

or proving sanity to the prosecution, the prosecutor in closing argument stated that “a man is 
presumed sane”).

1945. See notes 660-675 supra and accompanying text (use of silence at trial).
1946. 380 U.S. 609 (1965).
1947. Id. at 614-15; see, e.g., Lussier v. Gunter, 552 F.2d 385, 389 (1st Cir. 1977), cert, denied, 

46U.S.L.W. 3196 (U.S. Oct. 4, 1977); United States v. Parker, 549 F.2d 1217, 1221 (9th Cir.), 
cert, denied, 429 U.S. 984 (1976); United States v. Sanders, 547 F.2d 1037, 1042-43 (8th Cir. 
1976), cert, denied, 97 S. Ct. 2679 (1977); United States v. Rodriguez, 545 F.2d 829,832 (2d Cir. 

The prosecutor may not misstate the law in his argument to the 
jury, although courts have found his usurpation of the court’s duty to 
explain the relevant law1941 or his misrepresentation of peripheral 
aspects of the law1942 to be harmless error. The Ninth Circuit in United 
States v. Segna19*3 held that a prosecutor’s inadvertent misstatement 
of law that tended to deprive the defendant of the benefit of the 
reasonable doubt standard amounted to plain error.1944

Comments on the defendant’s silence following arrest violate the 
defendant’s constitutional right to remain silent.1945 Similarly, the 
Supreme Court in Griffin v. California19*6 concluded that a prose
cutor’s comment in closing argument concerning the failure of the 
defendant to testify also constituted a violation of the defendant’s right 
to remain silent.1947 In applying Griffin to a specific claim, courts 
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generally inquire “whether the language used was manifestly intended 
or was of such character that the jury would naturally and necessarily 
take it to be a comment on the failure of the accused to testify.”1948 
Accordingly, the only conviction reversed this term because of prose
cutorial comment on the defendant’s failure to testify involved five 
separate impermissible references spread throughout the trial, forcing 
the court to conclude that the error was not harmless beyond a 
reasonable doubt.1949 Courts generally find that it is not error for the 
prosecutor to argue that the evidence is uncontradicted,1950 unim
peached,1951 or not in conflict1952 when the statement is directed at 
either the failure of the defense to produce other available evidence of 
innocence or the defense counsel’s failure to bring out contradictions in 
cross-examination of the Government’s witnesses.1953

1976), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4, 1977); Berryman v. Colbert, 538 F.2d 1247, 
1250 (6th Cir. 1976). Comments in opening argument on the defendant’s testimony at pretrial 
hearing are also impermissible because they may force the defendant to testify or they may draw 
attention to his failure to testify. See United States v. Morrow, 541 F.2d 1229, 1233 (7th Cir.
1976) (per curiam) (harmless error because curative instruction given and substantial evidence 
against defendant obviated need for mistrial), cert, denied, 430 U.S. 933 (1977).

1948. Lussier v. Gunter, 552 F.2d 385, 389 (1st Cir. 1977) (quoting Knowles v. United States, 
244 F.2d 168, 170 (10th Cir. 1955)), cert, denied, 46 U.S.L.W. 3196 (U.S. Oct. 4, 1977).

1949. Berryman v. Colbert, 538 F.2d 1247, 1250 (6th Cir. 1976).
1950. See, e.g., United States v. Castillo, 549 F.2d 583,584 (9th Cir. 1976) (comment on failure 

to contradict directed at the defense, not the defendant’s failure to testify); United States v. 
Rodriguez, 545 F.2d 829, 832 (2d Cir. 1976) (same), cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4,
1977) ; United States v. Thurmond, 541 F.2d 774, 776 (8th Cir. 1976) (per curiam) (same), cert. 
denied, 430 U.S. 933 (1977).

1951. See United States v. Hooker, 541 F.2d 300, 306-07 (1st Cir. 1976) (prosecutor’s 
comment that evidence was unimpeached permissible because referred to defendant’s failure to 
produce other evidence).

1952. See United States v. McDowell, 539 F.2d 435, 438 (5th Cir. 1976) (prosecutor’s 
comment that there was no conflict in the evidence was not improper because he was referring 
solely to the consistency of government witnesses).

1953. See United States v. Armedo-Sarmiento, 545 F.2d 785, 793 (2d Cir. 1976) (permissible
to stress lack of contradiction when contradictory testimony was available from witnesses other 
than the defendant), cert, denied. 430 U.S. 917 (1977). But see United States v. Sanders,___
F.2d___ ,____ _ No. 76-1362, at 10-12 (8th Cir. Dec. 30, 1976) (use of “undenied” constitutes
more explicit reference to defendant’s failure to testify), cert, denied. 97 S. Ct. 2679 (1977).

1954. See Redford v. Smith, 543 F.2d 726, 731 (10th Cir. 1976) (allegation that cross- 
examination reflected prosecutor’s personal belief in defendant’s guilt not substantiated); United 
States v. Love, 534 F.2d 87, 88 (6th Cir. 1976) (per curiam) (reference during cross-examination 
to defendant’s possible connection with Mafia held reversible error).

Examining Witnesses and Offering Evidence. In addition to
questioning that makes an implied statement1954 or that elicits 
statements that would be prohibited if made in opening or closing 
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argument,1955 a prosecutor may not knowingly elicit false or 
inadmissible testimony;1956 introduce false, misleading, or inad
missible evidence;1957 or call a witness for the purpose of forcing him 
to assert his fifth amendment privilege.1958

1955. See United States v. Impson, 531 F.2d 274, 275-79 (5th Cir. 1976) (eliciting testimony 
regarding silence of defendant at time of arrest held reversible error). See generally notes 1929-53 
supra and accompanying text (improper comments in opening and closing argument).

1956. Mooney v. Holohan, 294 U.S. 103, 112 (1935) (per curiam) (deliberate deception of 
court and jurors through perjured testimony subverts defendant’s right to fair trial).

1957. United States v. Kessler, 530 F.2d 1246, 1257-58 (5th Cir. 1976).
1958. Nametv. United States, 373 U.S. 179, 186-88 (1963).
1959. See United States v. Parratt, 549 F.2d 50, 52-53 (8th Cir. 1977) (reversal unwarranted 

because Government ignorant of witness’ perjury and witness admitted perjury on cross- 
examination); United States v. Reynoso-Ulloa, 548 F.2d 1329, 1340 (9th Cir. 1977) (no new trial 
because defense failed to show that prosecution knew perjured testimony was false when 
presented); Sanders v. United States, 541 F.2d 190, 192-95 (8th Cir. 1976) (conviction vacated 
because Government knew witness lied when asked if he was paid informer and prosecution failed 
to take appropriate corrective action), cert, denied, 429 U.S. 1066 (1977); Wilson v. Cannon, 538 
F.2d 1272, 1277-78 (7th Cir. 1976) (concealed agreement with prosecutor held material); G/iffith 
v. United States, 535 F.2d 320, 321 (5th Cir. 1976) (per curiam) (witness’ testimony that she was 
not acquainted with another witness held not material). Both Griffith and Wilson rely on the 
Supreme Court’s decisions in Giglio v. United States, 405 U.S. 150 (1972), and Napue v. Illinois, 
360 U.S. 264 (1959). In Giglio the Court held that the defendant was entitled to a new trial 
whenever the prosecution had either deliberately presented perjured testimony or allowed false 
testimony to stand uncorrected. The Giglio Court emphasized, however, that only when the 
perjury was material to the finding of guilt would a new trial be ordered. 405 U.S. at 154. 
According to Napue, testimony is material if it might “in any reasonable likelihood have affected 
the judgment of the jury.” 360 U.S. at 271.

1960. United States v. Decker, 543 F.2d 1102, 1105 (5th Cir. 1976) (disclosure of false 
testimony by letter to defense counsel prior to close of case discharged duty to disclose falsity of 
testimony; defense counsel’s failure to recall and fully impeach perjured witnesses precludes 
relief).

1961. 541 F.2d 190 (8th Cir. 1976), cert, denied,429 U.S. 1066 (1977).
1962. Id. at 194-95.
1963. Id. at 192 & n.l.

In order for the defense to succeed in claiming that a part of the 
Government’s testimony was perjured, it must demonstrate that the 
testimony is material to guilt of the accused, that it is false, and that 
the prosecution knew it to be false.1959 The prosecutor may cure any 
prejudice caused by perjured testimony by disclosing its falsity prior 
to the conclusion of the trial and by giving the defense an opportunity 
to recall the witness to the stand.1960 Moreover, in United States v. 
Sanders1961 the Eighth Circuit held that the prosecution has a firm 
obligation to take corrective action whenever it is possible that false 
testimony will remain in the record.1962 A government witness on 
direct examination in Sanders refused to admit that he was a paid 
informer despite repeated and insistent questioning by the govern
ment attorney,1963 who was hampered in his efforts by vigorous but 
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inexplicable defense objections.1964 The United States attorney finally 
abandoned the effort, leaving the jury with the impression that the 
informer was uncompensated. The appellate court reversed the 
defendant’s conviction, emphasizing that “it would have been a 
simple matter to have called defense counsel to the bench” to inform 
them of the reasons behind the questioning1965 and held that the 
Goverment’s failure to take that step was reversible error, despite its 
good faith efforts at disclosure.1966

1964. Id. The Government attempted to explain the defense’s apparent reluctance to have the 
witness’ status revealed as a matter of trial strategy. Id. at 193 n.2. The court, however, appeared 
to view the rationale behind the defense objections as irrelevant to the definition of the 
prosecution’s duty. See id. at 192-93, 193 n.2 (purpose for defense objections not disclosed in 
record, but prosecutor still had duty to inform defense counsel).

1965. Id. at 194.
1966. Id. at 194-95.
1967. United States v. McFadyen-Snider, 552 F.2d 1178, 1181-82 (6th Cir. 1977).
1968. Id. at 1182 (questioning concerning the accused’s illicit sexual activités not justified as 

character impeachment because clearly immaterial to charge of wire and mail fraud and not 
justified as rebuttal because defense had not put defendant’s character in issue).

1969. Id. at 1181-82; see United States v. Whimpy, 531 F.2d 768, 770-72 (5th Cir. 1976) 
(prosecution exceeded legitimate scope of rebuttal testimony in direct violation of trial court’s 
order; prejudice to defendant warrants mistrial even though court gave curative instruction). But 
cf. United States v. Amaya, 533 F.2d 188,192 (5th Cir. 1976) (prosecutor’s inadvertent reference 
in cross-examination to the “previous trial” instead of the “previous proceeding” violated trial 
court’s ruling but not prejudicial because prosecutor immediately corrected himself), cert, denied, 
429 U.S. 1101 (1977).

1970. 552 F.2d at 1182, 1184.
1971. See United States v. Kessler, 530 F.2d 1246, 1257-58 (5th Cir. 1976) (intentional 

misconduct by Government in introducing false evidence considered prosecutorial overreaching 
and an example of oppressive conduct).

1972. Id.

The prosecution also may not knowingly elicit inadmissible 
testimony. This term the Sixth Circuit reversed a fraud conviction 
because the prosecutor intentionally elicited testimony concerning 
the defendant’s prostitution activities.1967 The testimony was not only 
clearly inadmissible,1968 but also in direct violation of the trial court’s 
bench ruling.1969 The court concluded that the conduct was 
“prosecutorial overkill” that standing alone, constituted reversible 
error.1970

The intentional admission of false evidence elicited one of the 
harshest criticisms of a prosecutor’s conduct this term.1971 In affirming 
the trial court’s dismissal of an indictment, the Fifth Circuit 
concluded that the introduction of a rifle that had no known nexus 
with the issues on trial constituted prosecutorial overreaching, 
substantially prejudiced the accused, and barred retrial on double 
jeopardy grounds.1972
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Finally, it may be reversible error for a prosecutor to call a witness 
to the stand and force him to exercise his fifth amendment right to 
silence prior to granting him immunity. 1973 The Eighth Circuit this 
term recommended that the prosecutor always grant immunity to the 
witness out of the jury’s presence in order to avoid even the 
appearance of bad faith and to mitigate any inference drawn against 
the defendant because of the witness’ refusal to testify.1974 Moreover, 
if the prosecutor grants immunity before trial, he may call the witness 
even though he knows that the witness may still refuse to testify.1975

1973. Namet v. United States, 373 U.S. 179, 186-88 (1963) (in determining whether such 
conduct is error, courts must consider whether Government deliberately attempted to build case 
on inferences and whether inferences from refusal to testify add critical weight that is not 
subject to cross-examination); see United States v. Peterson, 549 F.2d 654, 658-59 (9th Cir. 
1977) (grant of immunity after refusal to testify not reversible error; bad faith of prosecutor not 
proven and witness cross-examined by defense counsel); United States v. Quinn, 543 F.2d 640, 
650 (8th Cir. 1976) (grant of immunity after refusal to testify not reversible error; bad faith of 
prosecutor not proven); United States v. Crouch, 528 F.2d 625, 632-33 (7th Cir.) (same), cert, 
denied, 429 U.S. 900 (1976). In United States v. Dingle, 546 F.2d 1378 (10th Cir. 1976), the 
appeals court noted that 18 U.S.C. §6003 (1970), which provides that grants of immunity may 
issue before a witness takes the stand, “is not an exclusive procedure.” 546 F.2d at 1383. Hence, 
only when an examination of the witness includes “various and sundry privileged questions” 
asked prior to issuance of a grant of immunity will an atmosphere of guilt be likely to arise. Id. The 
prosecutor in Dingle asked two witnesses only four privileged questions before granting immunity, 
and the court held that because the questions were essential to an assertion of the fifth 
amendment privilege and were intended to lay the groundwork for a grant of immunity no error 
occurred. Id. at 1382-83. See generally 18 U.S.C. §§6002-6003 (1970) (conferring authority on 
United States attorney to grant immunity to any witness who refuses to testify on fifth amendment 
grounds and whose testimony may be necessary to public interest).

1974. United States v. Quinn, 543 F.2d 640, 650 (8th Cir. 1976).
1975. United States v. Wright, No. 76-1488, at 2-3 (4th Cir. Sept. 24, 1976) (unpublished per 

curiam opinion) (obligation of witness to testify after grant of immunity dispelled notion that 
prosecutor exploited refusal to testify in order to build case).

1976. Fed. R. Evid. 402.
1977. Id. 401; see, e.g., United States v. Pensinger, 549 F.2d 1150, 1152 (8th Cir. 1977) 

(defendant’s financial condition immediately before and after bank robbery relevant to ultimate 
question of guilt); United States v. Nix, 548 F.2d 1159, 1160 (5th Cir. 1977) (evidence showing 
defendant accused of receiving stolen property learned only after his arrest that property had 
been stolen relevant to his guilty knowledge at time of alleged crime); United States v. Homer, 
545 F.2d 864, 866-67 (3d Cir. 1976) (per curiam) (alternative holding) (testimony that political 
figure charged with extortion had deposited money with local party treasurer irrelevant to issue of 
how he obtained it), cert, denied, 97 S. Ct. 2673 (1977); United States v. Magnano, 543 F.2d 431, 

ADMISSIBILITY OF EVIDENCE

Relevancy. To be admissible an item of evidence must be
relevant:1976 it must tend to make the existence of a fact that is “of 
consequence to the determination of the action more probable or less 
probable than it would be without the evidence.”1977 It is the task of 
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the trial judge to determine whether challenged evidence is relevant, 
and appellate courts ordinarily will not disturb a ruling absent abuse 
of discretion.1978 This term in United States v. Riley19''9 the Fifth 
Circuit reversed a bank official’s conviction for misapplying bank 
funds on the grounds that the trial court had abused its discretion in 
excluding evidence that the bank had so frequently issued cashier’s 
checks without contemporaneous payment as to make it appear to 
the defendant that the practice was based on bank policy.1980 The 
court held that had the defendant believed at the time he engaged in 
such transactions that they were authorized by bank policy, he would 
have lacked the fraudulent intent required for conviction.1981 The 
court emphasized that the wide discretion granted the trial judge in 

437 (2d Cir. 1976) (large amount of unexplained cash in defendant’s home nearly one year after 
narcotics conspiracy terminated relevant to show his participation because drug paraphenalia also 
found and testimony indicated he owed coconspirators several hundred thousand dollars), cert, 
denied, 429 U.S. 1091 (1977); United States v. Fontz, 540 F.2d 733, 739-40 (4th Cir. 1976) (fact 
that defendant charged with bank robbery learned authorities sought him eight days before arrest 
irrelevant as to consciousness of guilt absent evidence that he actively tried to avoid capture).

The Federal Rules do not require that the fact be material in the sense that it be an ultimate fact 
in dispute, but merely that it be “of consequence” to the determination of the action. Fed. R. Evid. 
401. The fact, therefore, may be ultimate, intermediate, or evidentiary and it need not be in 
dispute. Id. 401 note at 22 (Advisory Committee Notes); see, e.g., United States v. Irwin, 546 F.2d 
1048, 1051-52 (3d Cir. 1976) (evidence suggesting defendant’s good faith belief that pending 
criminal charges postponed his obligation to report for military induction inadmissible because 
motive irrelevant to whether defendant knowingly failed to report); United States v. Bell, 535 F.2d 
886,888 (5th Cir. 1976) (per curiam) (repaymentof loans by defendant charged with making false 
statements on loan applications indicating lack of intent to defraud inadmissible because 
irrelevant to whether he intended to influence bank by false statements); United States v. Hayes, 
535 F.2d 479, 481 (8th Cir. 1976) (per curiam) (attorney’s incorrect advice that defendant, a 
convicted felon charged with receiving firearm, could lawfully possess firearm because he had 
received state statutory pardon inadmissible because intent irrelevant to offense).

1978. See, e.g., United States v. Callahan, 551 F.2d 733, 736 (6th Cir. 1977) (abuse of 
discretion to disallow evidence that alleged victim of extortion gave money to unions as regular 
company practice because extortion requires that victim be motivated by fear); United States v. 
Parker, 549 F.2d 1217, 1222 (9th Cir.) (no abuse of discretion to allow prosecution to use heroin 
clinic's written records, already put in evidence by defendant, to show addiction as motive for 
alleged crime), cert, denied, 97 S. Ct. 1659 (1977); United States v. Jones, 540 F.2d 465,470 (10th 
Cir. 1976) (no abuse of discretion to admit generally unintelligible tape recording because certain 
portion clear and incriminating, corroborating testimony heard, and unintelligible portions not 
prejudicial), cert, denied, 429 U.S. 1101 (1977); United States v. Araujo, 539 F.2d 287, 289 (2d 
Cir.) (no abuse of discretion to admit evidence of coconspirators’ prior counterfeiting activities in 
which defendants were not involved to show existence of broad conspiracy), cert, denied, 429 U.S. 
983 (1976); United States v. Haskins, 536 F.2d 775,777 (8th Cir.) (no abuse of discretion to admit 
testimony of hostage’s seizure during escape by fellow bank robber when relevant to recovery of 
stolen money at end of escape), cert, denied, 429 U.S. 898 (1976).

1979. 550 F.2d 233 (5th Cir. 1977).
1980. Id. at 236.
1981. Id. at 236-37.



1977] Circuits note: Criminal 549

determining the admissibility of evidence does not extend to the 
exclusion of relevant evidence establishing a valid defense.1982

1982. Id. at 236; cf. United States v. Callahan, 551 F.2d 733, 736-37 (6th Cir. 1977) (because 
extortion requires that victims be motivated by fear, abuse of discretion to disallow evidence 
showing that alleged victim of extortion gave money to unions as regular company practice).

1983. Fed. R. Evid. 901(a). The rules of authentication or identification are distinguishable 
from the Best Evidence Rule, which provides that to prove the contents of a writing, recording, or 
photograph, the original must be produced if available. See id. 1002, 1004.

1984. United States v. Goichman, 547 F.2d 778, 784 (3d Cir. 1976) (per curiam) (in
prosecution for tax evasion, unsigned document using only first names sufficiently authenticated 
because certified as part of record in earlier support proceeding, names matched those of 
defendant’s children, and contents corroborated as referring to defendant by defendant’s 
complaint in earlier proceeding); see United States v. Cyphers, 553 F.2d 1064, 1073 (7th Cir. 
1977) (hairs removed from defendant’s garments admissible even though hairs may have come 
from third party after garments taken into custody; possibility that hairs not those of robbers goes 
toweight, not admissiblity); United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381, at
128-32 (D.C. Cir. Oct. 12, 1976) (en banc) (per curiam) (standard of admissibility is whether 
possibility of misidentification and adulteration eliminated only as matter of reasonable 
probability), cert, denied, 91 S. Ct. 2641 (1977); United States v. Buzzard, 540 F.2d 1383, 1386- 
87 (10th Cir. 1976) (tape of telephone conversation that defendant claimed had been manipulated 
to effect erasure of key three-minute portion admissible because other party to conversation 
testified that recording was complete; defendant’s claim of erasure affects weight not admis
sibility), cert, denied, 429 U.S. 1072 (1977).

1985. See United States v. Smith,___ F.2d____ ,____ , No. 75-1968, at 5-6 (4th Cir. May 4,
1976) (per curiam) (hamburger bag bearing defendant’s fingerprints left at scene of bank holdup 
admissible because no evidence that exhibit was altered); United States v. McDowell, 539 F.2d 
435,437-38 (5th Cir. 1976) (bags of cocaine stored in identifiable sealed packets admissible be
cause no evidence that exhibits were tampered with or commingled with other narcotics). Factors 
to be considered by the trial court in determining whether such a showing has been made include 
the nature of the item of evidence, the circumstances surrounding its preservation and custody, 
and the likelihood of tampering. United States v. Smith,___ F.2d at____ , No. 75-1968 at 5-
6; United States v. McDowell, 539 F.2d at 437. Ordinarily, the requirement of authentication is 
satisfied merely by testimony that the evidentiary item is in substantially the same condition as it 
was at the time the alleged crime was committed. See, e.g., United States v. Steinberg, 551 F.2d 
510,515 (2d Cir. 1977) (testimony by government agent that tape recordings accurately reflected 
his bribery discussions with defendant sufficient authentication); United States v. Hassell, 547 
F.2d 1048,1054 (8th Cir.) (testimony of agent who made tape recording of conversation between 
informant and defendant that tape reflected informant’s conversation as he remembered hearing 
it sufficient to establish prima facie authenticity of tape), cert, denied, 430 U.S. 919 (1977); United 
States v. Levine, 546 F.2d 658, 668 (5th Cir. 1977) (testimony by producer of obscenefilms that 
release print of film substantially the same as work print he shipped to defendant sufficient 
authentication to permit viewing at trial). Courts presume that public officials take care in the 
handling of potential exhibits; accordingly, to contest admissibility successfully on authenticity 

A special aspect of relevancy is the requirement that evidence be 
authenticated or properly identified as a condition precedent to 
admissibility. 1983 This requirement is satisfied upon a prima facie 
showing, and the resolution of disputes concerning authentication and 
identification is reserved for the trier of fact.1984 In order to introduce 
into evidence an object allegedly connected with a crime, the prima 
facie showing must include a demonstration that the object is in 
substantially the same condition as when the crime was committed.1985 
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Rule 901(b) of the Federal Rules of Evidence provides examples of 
sufficient authentication or identification for specified types of 
evidence including handwriting,1986 voice,1987 telephone conversa
tions,1988 and processes or systems used to produce a particular 
result.1989

grounds, the opponent of an item of evidence must usually make an affirmative showing of 
misidentification or adulteration. United States v. Coades, 549 F.2d 1303, 1306 (9th Cir. 1977) 
(per curiam) (glass removed from defendant’s jacket admissible eventhough opportunity existed 
for unlawful tampering by public officials; affirmative showing of bad faith or tampering is 
required to overcome presumption of regularity in handling of exhibits); United States v. 
Williams, 544 F.2d 1389, 1391 (8th Cir. 1976) (per curiam) (heroin packets bought from 
defendant's coconspirator admissible because defendant introduced no evidence to rebut 
presumption of regularity in official’s handling of packets).

1986. Fed. R. Evid. 901(b)(2) (nonexpert identification of handwriting permissible if based on 
familiarity acquired for purposes other than litigation); see United States v. Standing Soldier, 538 
F.2d 196, 202 (8th Cir.) (typewritten copy of lost note written by defendant authenticated by 
witness' testimonv that he had compared signature on lost note with defendant's signature on 
unrelated signed statement; nonexpert's opinion of handwriting permitted under Rule 
901(b)(2)), cert, denied, 429 U.S. 1025 (1976).

1987. Fed R. Evid. 901(b)(5) (identification of voice may be based “upon hearing the voice at 
anytime under circumstances connecting it with the alleged speaker”); see United States v. Vitale, 
549 F.2d 71. 73 (8th Cir.) (per curiam) (witness identification that voice heard in telephone 
conversation was defendant's admissible even though witness had previously never spoken with 
defendant because requisite familiarity acquired after phone call), cert denied, 97 S. Ct. 1704 
(1977); United States v. DiMuro. 540 F.2d 503, 513-14 (1st Cir. 1976) (agent’s identification of 
defendant as party to taped conversation admissible even though four-year gap between recording 
and time agent met defendant because identification “based upon hearing the voice at any time”), 
cert, denied, 429 U.S. 1038 (1977).

1988. FEd. R. Evid. 901(b)(6) (identification may be based on evidence that call made to 
individual’s number if circumstances show person answering phone to be the one called); see 
United States v. Hassell, 547 F.2d 1048,1054-55 (8th Cir.) (identification of defendant as party to 
taped telephone conversation admissible because defendant admitted having conversation at that 
time and similarity existed between what was arranged during conversation and what 
subsequently occurred), cert, denied, 430 U.S. 919 (1977); United States v. Scully, 546 F.2d 255, 
270 (9th Cir. 1976) (voice identifications of three defendants as parties to taped telephone 
conversations admissible because all three identified themselves by their first names and all three 
used phones located at their respective residences), cert, denied, 97 S. Ct. 1654 (1977).

1989. Fed. R. Evid. 901 (b)(9) (process or system may be authenticated by evidence describing 
process or system and showing that it produces accurate result); see United States v. Scholle, 553 
F.2d 1109, 1123-25 (8th Cir. 1977) (computer printout admissible because reliability of data 
input and output established by testimony of developer and supervisor of computer system).

1990. Fed. R. Evid. 402.

Relevant evidence is excludable if the Constitution, federal law, the 
Federal Rules of Evidence, or other rules or statutes so provide.1990 
Under Rule 403 of the Federal Rules trial judges have broad 
discretion to exclude otherwise relevant evidence if its probative 
value is substantially outweighed by the danger of misleading or 
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unfairly prejudicing the jury,1991 confusing the issues,1992 or delaying 
the trial by needlessly presenting cumulative evidence.1993 Some

1991. Id. 403. “Unfair prejudice” is defined as having an undue tendency to influence a 
determination of the issues on an improper basis. Id. 403 note at 25 (Advisory Committee Notes). 
Accordingly, evidence may be excluded if it tends to arouse a highly emotional response from the 
jury. See, e.g., United States v. Pinkus, 551 F.2dll55,1161-62 (9th Cir. 1977) (in prosecution for 
mailing obscene materials, expert testimony of government witness describing unrelated incident 
in which father molested daughter after patronizing adult bookstore improperly admitted because 
minute probative value outweighed by prejudicial effect); United States v. Shoemaker, 542 F.2d 
561, 564 (10th Cir.) (photos of murder victim establishing essential element of attempted rape 
and substantiating expert’s testimony as to cause of death properly admitted because probative 
value outweighed possible inflammatory effect), cert, denied, 429 U.S. 1004 (1976); United States 
v. Bailey, 537 F.2d 845, 846 (5th Cir. 1976) (photos of assault victim properly admitted when 
injuries remained at issue because not so gruesome or sensational as to be unduly prejudicial). 
Evidence that suggests the defendant has a bad character may similarly be excluded if its capacity 
to generate jury hostility outweighs its probative value. See United States v. Harris, 542 F.2d 
1283, 1310 (7th Cir. 1976) (in prosecution for narcotics conspiracy, proper to exclude cross- 
examination designed to elicit name of person whom witness believed murdered his brother in 
view of prejudice that would result if one of multiple defendants named); United States v. Ong, 
541 F.2d 331, 339-40 (2d Cir. 1976) (in prosecution for bribery, tapes reproducing defendants’ 
discussions with government agents showing familiarity but not involvement in narcotics traffic 
properly admitted to demonstrate cordiality among the parties, rebutting entrapment defense 
based on theory of government coercion), cert, denied, 429 U.S. 1075 (1977); United States v. 
Harris, 534 F.2d 207, 213 (10th Cir. 1976) (per curiam) (photo album found in house of ill repute 
showing relationship of defendants to prostitution operations and countering their testimony as to 
their general unfamiliarity with activities at house properly admitted because probative value 
outweighed minimal prejudice).

Certain kinds of scientific evidence with some probative value have been held inadmissible in 
many circuits because of the serious risk that juries will exaggerate their reliability. See United 
States v. Masri, 547 F.2d 932,936 (5th Cir. 1977) (results of polygraph tests inadmissible in Fifth 
Circuit), petition for cert, filed, 45 U.S.L.W. 3825 (U.S. May 23, 1977) (No. 76-1638); United 
States v. Fife,___ F.2d____ ,____ , No. 76-1366, at 6 (6th Cir. Dec. 21,1976) (because results of
polygraph test incompetent evidence in Sixth Circuit, no abuse of discretion to exclude testimony 
that defendant took one), cert, denied, 429 U.S. 1098 (1977); United States v. McDaniel, 538 F.2d 
408,413 (D.C. Cir. 1976) (spectrographic voice identification evidence inadmissible in District of 
Columbia Circuit; Government failed to show dramatic increase in reliability of such evidence or 
its general acceptance within scientific community).

1992. Fed. R. Evid. 403; see, e.g., United States v. Hendrix, 549 F.2d 1225, 1230 (9th Cir. 
1977) (evidence that Border Patrol discovered illegal alien in defendant’s taxicab after defendant 
was charged wth illegal transportation of aliens offered to show lack of knowledge and criminal 
intent; evidence properly excluded because minimal probative value outweighed by great risk of 
confusing jury),cert, denied, 46 U.S.L.W. 3191 (U.S. Oct. 4,1977); United States v. Amrep Corp., 
545 F.2d 797, 800 (2d Cir. 1976) (per curiam) (grand jury testimony of codefendant offered to 
show awareness of absence of resale market for properties sold in violation of mail fraud statute 
and Interstate Land Sales Full Disclosure Act; evidence properly admitted because cautionary 
instructions would adequately protect other defendants from any possible jury confusion); United 
States v. Harris, 542 F.2d 1283,1317 (7th Cir. 1976) (codefendant’s testimony that he had filed a 
pauper’s affidavit and was unable to raise bond properly excluded because financial situation 
merely collateral issue in narcotics prosecution and could confuse jury).

1993. Fed R. Evid. 403; see United States v. Cervantes, 542 F.2d 773, 778 (9th Cir. 1976) 
(prior testimony at unrelated trial of unavailable informant concerning his motives in cooperating 
with Government and his criminal record properly excluded because government agents had 
already given detailed testimony about informant); United States v. Clardy, 540 F.2d 439,447-48 
(9th Cir. 1976) (testimony of eyewitness’ inability to identify defendant’s photo as that of assailant 
properly excluded because witness had already testified to inability to identify defendant), cert, 
denied, 429 U.S. 963 (1977).
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evidentiary issues involving the possibility of prejudice have arisen so 
frequently that the results reached through concrete applications of 
the probativity-prejudice balancing test have evolved into definite 
rules. For example, evidence of pleas, offers of pleas, and related 
statements are inadmissible.1994 Similarly, evidence of other crimes, 
wrongs, or acts is inadmissible to prove the criminal character of the 
defendant to show that he acted in conformity therewith.1995 Under 
the Federal Rules such evidence may be introduced, however, to show 

1994. Fed. R. Evid. 410; see United States v. Herman, 544 F.2d 791, 797 (5th Cir. 1977) 
(admission of incriminating statements made during conversation in which defendant offered to 
plead guilty if charges reduced from murder to post office robbery would defeat objective of 
encouraging plea bargaining); United States v. Brooks, 536 F.2d 1137, 1138-40 (6th Cir. 1976) 
(prejudicial error to admit evidence that defendant offered to plead guilty to theft of check from 
mails). But see United States v. Tesack, 538 F.2d 1068, 1070-71 (4th Cir.) (per curiam) (when 
defendant withdrew guilty plea and testified to innocence, no error to admit transcript of hearing 
in which defendant pleaded guilty when offered to impeach codefendant), cert, denied, 429 U.S. 
1025 (1976).

1995. Fed. R. Evid. 404(b). The defendant may introduce evidence of a character trait that 
tends to exculpate him. See United States v. Staggs, 553 F.2d 1073, 1076 (7th Cir. 1977) (expert 
testimony characterizing defendant as more likely to harm himself than others admissible to prove 
absence of intent to assault federal officer). But see United States v. Davis, 546 F.2d 583, 592-93 
(5th Cir.) (no abuse of discretion to exclude defendant’s prison records showing favorable work 
record and rehabilitation when offered to corroborate defense of coercion in escape from federal 
custody), cert, denied, 97 S. Ct. 1707 (1977). Once the defendant has sought to exculpate himself 
by introducing proof of good character, the prosecution may use character evidence to prove guilt. 
Fed. R. Evid. 404(a)(1). Character and other crimes evidence may be admissible to impeach the 
credibility of witnesses including the defendant. Id. 608, 609; see United States v. Hayes, 553 
F.2d 824, 828 (2d Cir. 1977) (no abuse of discretion to admit impeachment evidence of 
defendant’s conviction for smuggling cocaine because conviction recent, smuggling is veracity- 
related, and defendant’s conviction at prior trial at which he testified constitutes de facto finding 
that he did not tell truth under oath); Cohen v. United States, 544 F.2d 781, 785 (5th Cir.) (no 
abuse of discretion to admit impeachment evidence of defendant’s 13-year-old mail fraud 
conviction when defendant accused in prior and present trial of making false statements to IRS), 
cert, denied, 97 S. Ct. 2175 (1977); United States v. Wilson, 536 F.2d 883, 885 (9th Cir.) (prior 
felony convictions for attempted robbery and receipt of stolen goods admissible to impeach 
defendant charged with bank robbery), cert denied, 429 U.S. 982 (1976); notes 2088-99 infra 
and accompanying text (use of prior crimes for impeachment purposes).
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motive,1996 opportunity,1997 intent,1998 preparation, plan,1999 knowl-

1996. Fed.R. Evid. 404(b); see, e.g., United States v. Stumes, 549 F.2d 831,833 (8th Cir. 1977)
(per curiam) (evidence of prior conviction for manslaughter and fact that the government witness 
testified at prior trial admissible in prosecution for intimidating witness as evidence of motive, 
intent, and identity of intimidator); United States v. Haldeman,___ F.2d____ ,-------, No. 75-
1381, at 85, 91 (D.C. Cir. Oct. 12,1976) (en banc) (per curiam) (evidence that defendant charged 
with obstruction of justice had authorized illegal entry into private offices admissible to show 
motive for conspiracy), cert, denied, 97 S. Ct. 2641 (1977); United States v. Johnson, 542 F.2d 
230, 234 (5th Cir. 1976) (evidence of prior felony conviction and outstanding arrest warrant 
admissible to show defendant’s motive for pointing gun at federal officer in escape attempt); 
United States v. Dansker, 537 F.2d 40, 58 (3d Cir. 1976) (evidence that coconspirators had 
embezzled funds from defendant corporation under pretense of property acquisitions for 
development project admissible to show motive to bribe officials to obtain zoning variances 
necessary to cover up previous unlawful activities), cert, denied, 429 U.S. 1038 (1977).

1997. Fed R. Evid 404(b); see United States v. Goichman, 547 F.2d 778, 782 (3d Cir. 1976) 
(per curiam) (evidence of income that may not have been reported as taxable income in 
preprosecution year admissible in tax fraud trial to show opportunity or method for generating 
unreported income).

1998. Fed. R. Evid. 404(b); see, e.g., United States v. Polk, 550 F.2d 566, 568 (9th Cir. 1977) 
(per curiam) (evidence of defendant’s prior failure to pay taxes admissible to show requisite intent 
to commit tax fraud charged); United States v. Davis, 546 F.2d 617, 619 (5th Cir. 1977) (when 
defendant claims he was coerced into joining conspiracy to import marijuana, evidence of past 
involvement in marijuana smuggling admissible to show intent); United States v. DiGiovanni, 544 
F.2d642,645 (2d Cir. 1976) (evidence of defendant’sconversationsubsequentto bank robbery in 
which he proposed second robbery admissible to establish criminal intent).

1999. Fed.R. Evid. 404(b); see United States v. Walton, 552 F.2d 1354,1359,1365 (10th Cir.) 
(evidence that defendants colloborated in making false check not included in information and that 
one defendant stole checks drawn on particular corporation admissible to show common scheme 
to defraud), cert, denied, 97 S. Ct. 2685 (1977); United States v. Erb, 543 F.2d 438, 442 (2d Cir.) 
(taped telephone conversation between defendant and his nominee in securities fraud case 
adminissible to show overall pattern of conduct, even though they contained references to other 
crimes), cert, denied, 429 U.S. 981 (1976).

This exception for evidence tending to prove the existence of a larger continuing plan is applied 
very broadly by courts in admitting other crimes evidence to prove the existence of a conspiracy. 
See United States v. Taylor,_ __F.2d____ ,____ , No. 76-1210, at 824 (2d Cir. Apr. 13, 1977)
(contraband not listed in information seized from coconspirators’ premises properly admitted to 
show existence of narcotics conspiracy), cert, denied, 97 S. Ct. 2958 (1977); United States v. 
Testa, 548 F.2d 847, 851-52 (9th Cir. 1977) (testimony concerning aborted plan to transport 
narcotics and tapes of conversations relating to payment for transportation admissible to show 
existence and aims ofconspiracy); United States v. Harris, 542 F.2d 1283,1301-02 (7th Cir. 1976) 
(evidence of defendants’ assault on federal officer investigating narcotics conspiracy shows act in 
furtherance of conspiracy); United States v. Gamble, 541 F.2d 873,877-78 (10th Cir. 1976) (when 
conspiracy to transport stolen trucks is charged, evidence that one defendant burglarized state 
title agency and another had previously stolen auto admissible to show acts in furtherance of 
conspiracy); United States v. Lewis, 531 F.2d 1258, 1259 (5th Cir. 1976) (when conspiracy to 
illegally make and alter firearms is charged, evidence that defendants committed violent crimes in 
seizure of radio station and killed store manager during armed robbery admissible to prove 
existence of conspiracy).
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edge,2000 identity,2001 or absence of mistake or accident,2002 regardless 
of whether the other crime or misconduct was committed before or 
after the offense charged.2003 Moreover, courts admit evidence of 
other crimes for purposes other than those enumerated in the Federal 
Rules.2004 The trial court retains discretion to exclude evidence that 

2000. Fed. R. Evid. 404(b); see United States v. Reece, 547 F.2d 432,434 (8th Cir. 1977) (per 
curiam) (testimony by accomplice in check forgery scheme that she and defendant stole checks 
from mails and cashed them admissible to show knowledge, plan, and pattern of common 
conduct); United States v. Rothstein, 530 F.2d 1275, 1279-80 (5th Cir. 1976) (evidence that 
defendant gave and accepted bribes admissible to show unreported income and knowledge that 
business deductions claimed for tax purposes were fraudulent).

2001. Fed. R. Evid. 404(b); see United States v. Hayes, 553 F.2d 824, 829 (2d Cir. 1977) 
(evidence linking defendant to bank robbery not subject of indictment, when marked similarities 
between two crimes, admissible to prove identity of defendant as perpetrator of offense charged); 
Nordskog v. Wainwright, 546 F.2d 69, 72-73 (5th Cir. 1977) (no abuse of discretion to admit 
evidence of prior conviction for rape to show identity of defendant as rapist in offense charged).

2002. Fed. R. Evid 404(b); see United States v. Semak. 536 F.2d 1142, 1145 (6th Cir. 1976) 
(evidence that defendant had previously accepted misdelivered items admissible when defendant 
claimed receipt of misdelivered goods and subsequent conversion were inadvertant or the result 
of mistake).

2003. It is now established that evidence of crimes committed subsequent to the offense 
charged may be admitted if relevant. See, e.g., United States v. Cyphers, 553 F.2d 1064,1069-70 
(7th Cir. 1977) (evidence that defendant charged with bank robbery asked informant to sell him 
heroin shortly after robbery admissible to show motive); United States v. Cavallaro, 553 F.2d 300, 
305 (2d Cir. 1977) (evidence that after kidnapping charged defendants shot another person highly 
probative of intent and suggests common plan); United States v. Lasky, 548 F.2d 835,837 n.l (9th 
Cir. 1977) (per curiam) (evidence of defendant’s involvement in cocaine smuggling after period 
detailed in indictment properly admitted to show intent), cert, denied, 46 U.S.L.W. 3191 (U.S. 
Oct. 4, 1977); United States v. McClure, 546 F.2d 670, 672-73 (5th Cir. 1977) (when defendant 
asserted coercion defense, reversible error to exclude evidence offered to prove paid government 
informant coerced others into sales of heroin subsequent to offense charged); United States v. 
Gallo, 543 F.2d 361, 365 (D.C. Cir. 1976) (evidence that defendant charged with transporting 
stolen coins in interstate commerce subsequently purchased stamps stolen in same robbery 
admissible to show knowledge; subsequent similar crimes admissible to show knowledge and 
intent if close in time and connected to charged offense).

2004. For example, evidence of prior convictions is generally admissible when it constitutes an 
element of the offense charged. See United States v. DeVincent, 546 F.2d 452, 456-57 (1st Cir. 
1976) (evidence that debtor knew of defendant’s 20-year-old armed robbery conviction and 10- 
year-old murder indictment admissible to show fear of violence, an essential element of 
extortionate extension of credit offense), cert, denied, 97 S. Ct. 1694 (1977); cf. United States v. 
Kalama, 549 F.2d 594, 596 (9th Cir. 1976) (when charge is possession of firearm by convicted 
felon, no abuse of discretion to deny motion for stipulation that defendant had been convicted of 
felony rather than murder), cert, denied, 429 U.S. 1110 (1977). Other crimes evidence is also 
admissible to rebut an entrapment defense by proving the defendant’s predisposition to commit 
the crime charged. See United States v. Reynoso-Ulloa, 548 F.2d 1329, 1336 (9th Cir. 1977) 
(testimony about conversations in which defendant discussed prior involvement with organized 
crime figures admissible to rebut defense of entrapment); United States v. Robinson, 539 F.2d 
1181, 1185 (8th Cir. 1976) (cross-examination of defendant charged with conspiracy to rob bank 
concerning prior possession of handguns not prejudicial because other evidence showed such 
possession and predisposition to use shotgun in bank robbery), cert, denied, 429 U.S. 1101 (1977); 
United States v. Watkins, 537 F.2d 826, 827 (5th Cir. 1976) (testimony that defendant had sold 
government agent revolver admissible to rebut defense of entrapment to charge of illegal 
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falls within one of the recognized exceptions if its probative value is 
substantially outweighed by the potential of unfair prejudice;2005 
therefore, improperly admitted other crimes evidence will not require 
reversal unless the court has abused its discretion and unduly 
prejudiced the defendant.2006 When the risk of prejudice is high, a 

possession of sawed-off shotgun). The so-called res gestae rule, an ill-defined and open-ended 
doctrine, permits the introduction of evidence of other crimes or acts that relate to the transaction 
constituting the offense charged. See, e.g., United States v. Pilla, 550 F.2d 1085, 1092 (8th Cir.) 
(evidence that defendant owed substantial federal income taxes and attempted to thwart efforts 
by 1RS agents to collect back taxes admissible to show background of 1RS seizure of premises 
from which defendant allegedly attempted to rescue property), cert, denied, 97 S. Ct. 2954 (1977); 
Carter v. United States, 549 F.2d 77, 78 (8th Cir. 1977) (per curiam) (evidence that defendant 
charged with illegal possession of firearm had been apprehended following attempt to purchase 
narcotics with forged prescription admissible to provide immediate context of crime charged); 
United States v. Nix, 548 F.2d 1159,1160 (5th Cir. 1977) (when possession of stolen money order 
charged in indictment discovered as a result of defendant’s arrest on unrelated forgery charge, 
fact of arrest admissible); United States v. Magnano, 543F.2d431,435(2d Cir. 1976) (testimony 
by government witness concerning narcotics dealings with defendants several years before 
narcotics offense charged admissible to show background and development of conspiracy), cert, 
denied, 429 U.S. 1091 (1977).

2005. Fed. R. Evid. 404(b) note at 28 (Advisory Committee Notes).
2006. Compare United States v. Calhoun, 544 F.2d 291, 294-95 (6th Cir. 1976) (identification 

of defendant by parole officer as person in bank surveillance photograph abuse of discretion 
because evidence of parole could stimulate emotional jury reaction against recidivism) and United 
States v. Knight, 535 F.2d 1059, 1061 (8th Cir. 1976) (admission of testimony that defendant 
charged with possession of goods stolen from interstate commerce had indicated his indifference 
whether other goods in his possession had been stolen abuse of discretion because Government 
must prove actual knowledge that goods were stolen) with United States v. Araujo, 539 F.2d 287, 
290 (2d Cir.) (admission of evidence of bilking merchants during prior counterfeiting scheme of 
codefendants charged with counterfeiting not unduly prejudicial because counterfeiting and 
bilking go “hand in hand”), cert, denied, 429 U.S. 983 (1976).

In assessing the prejudicial impact of improperly admitted other crimes evidence, courts often 
consider whether the evidence was unsolicited and inadvertently introduced. See United States v. 
Young, 553 F.2d 1132, 1136 (8th Cir.) (no substantial prejudice from testimony of government 
witness that defendant charged with bank robbery said he did not wish to return to prison when 
statement caught Government by surprise and court gave prompt cautionary instruction), cert, 
denied, 91 S. Ct. 2686 (1977); United States v. Vitale, 549 F.2d 71, 72-73 (8th Cir.) (per curiam) 
(statement by police witness that defendant had mentioned unrelated narcotics transaction not 
unduly prejudicial when Government did not expect it and court gave prompt cautionary 
instruction), cert, denied, 97 S. Ct. 1704 (1977); United States v. Graham, 548 F.2d 1302,1312-13 
(8th Cir. 1977) (unexpected and brief reference by government witness to mugshot of codefendant 
taken following arrest for different crime not unduly prejudicial to codefendants); United States v. 
Hinton, 543 F.2d 1002,1015 (2d Cir. 1976) (reference to defendant’s pending narcotics charge in 
another state not unduly prejudicial because reference was inadvertant and referred to pending 
case, not conviction), cert, denied, 97 S. Ct. 1677 (1977); United States v. Cordova, 537 F.2d 1073, 
1076-77 (9th Cir.) (per curiam) (unsolicited statements by government witness about defendant’s 
past possession of stolen goods, imprisonment, and arrest inadmissible in trial for possession of 
heroin with intent to distribute, but harmless error in light of overwhelming evidence of guilt and 
cautionary instruction), cert, denied, 429 U.S. 960 (1976).
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party may be allowed to preclude the other party’s proof of other 
crimes by an offer to stipulate.2007

2007. See United States v. Coades, 549 F.2d 1303, 1306 (9th Cir. 1977) (per curiam) (trial 
judge erred in admitting evidence of defendant’s prior conviction for bank robbery to show his 
intent to commit same offense because defendant offered to stipulate that whoever robbed bank 
had requisite criminal intent); United States v. Spletzer, 535 F.2d 950,956 (5th Cir. 1976) (when 
defendant charged with willful escape from federal custody offered to stipulate his prior 
conviction and confinement, essential elements of offense charged, admission of record of bank 
robbery conviction reversible error). Bui see United States v. Kalama, 549 F.2d 594,596 (9th Cir. 
1976) (suggesting that in trial for possessing firearm after felony conviction, evidence that prior 
conviction was for murder admissible because felony was integral part of offense charged; error, if 
any, in such admission harmless), cert, denied, 429 U.S. 1110 (1977).

2008. See United States v. Maestas, 554 F.2d 834, 836 n.2 (8th Cir. 1977) (under pre-Rules 
balancing test other crimes evidence admissible only if issue on which other crime evidence may 
be received is raised, offered evidence is relevant to that issue, the evidence is clear and 
convincing, and its probative worth outweighs its probable prejudicial impact), cert, denied, 97 S. 
Ct. 2936 (1977); United States v. Czarnecki, 552 F.2d 698, 702 (6th Cir.) (before enactment of 
Rule 404(b), evidence of other crimes or bad acts had to be substantially similar and near in time 
to offense charged, had to be in issue, and had to have more probative value than prejudicial 
impact), cert, denied, 97 S. Ct. 2652 (1977).

2009. See, e.g., United States v. Jardan, 552F.2d216,219 (8th Cir.) (testimony of government 
informant concerning defendant’s prior heroin dealings admissible to show intent to distribute 
heroin; when intent is element of offense charged, Government entitled to anticipate defense of 
lack of intent and defendant’s general denial does not remove issue from dispute), cert, denied, 97 
S. Ct. 2195 (1977); United States v. Largent, 545 F.2d 1039,1043 (6th Cir. 1976) (testimony that 
defendants charged with using extortion to collect extensions of credit had previously employed 
witness as a collector admissible to show intent when defendants denied employing witness in the 
activity at issue), cert, denied, 429 U.S. 1098 (1977); United States v. Feinberg, 535 F.2d 1004, 
1009 (7th Cir.) (prior similar acts by defendant charged with using mails to promote fraudulent 
reduction in property taxes admissible as rebuttal evidence to show intent; question of intent not 
sharpened into issue on which other crimes evidence could be received until after defense-in- 
chief), cert. denied, 429 U.S. 929 (1976); United States v. Onori, 535 F.2d 938,943 (5th Cir. 1976) 
(when defendant charged with distribution of cocaine claimed his discussion with government 
informant about future sales only sham, intent put in issue and evidence that he had sold cocaine 
to informant two years earlier admissible). But see United States v. Cook, 538 F.2d 1000,1002-05 
(3d Cir. 1976) (evidence that defendant had previously been convicted of a felony, offered to 
dispel implication created by defense that defendant’s carrying of a gun may not have been crime, 
may be admissible even though issue collateral to bank robbery charged; when Government’s 
need outweighed by prejudicial impact of evidence of sodomy conviction, however, admission 
reversible error). The requirement imposed by some courts that other crimes evidence be 
relevant to an issue in dispute is distinguishable from the test of relevancy contained in the 
Federal Rules. See Fed R. Evid. 401 note at 35 (Advisory Committee Notes) (evidence may be 
admissible if it is relevant to an ultimate, intermediate, or evidentiary fact).

Prior to the adoption of the Federal Rules, federal courts developed 
detailed criteria for the admissibility of other crimes evidence.2008 
These criteria represent an elaboration of the considerations now 
taken into account in measuring the probative value of such evidence 
against the high probability that its admission would unfairly 
prejudice the jury. Applying these criteria, many circuits hold that 
prior to admitting evidence of other crimes or misconduct, the trial 
court must determine that the issue sought to be proved by the 
evidence is material to the case or in dispute,2009 and that the evidence 
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that the defendant committed the other crime or act of misconduct is 
clear and convincing.2010

2010. See United States v. Cyphers, 533 F.2d 1064, 1069-70 (7th Cir. 1977) (when evidence 
that defendant sought to purchase heroin is offered to show motive for bank robbery charged, such 
evidence must be clear and convincing to be admissible); United States v. Myers, 550 F.2d 1036, 
1044 (5th Cir. 1977) (when evidence of other bank robberies is offered to show identity of 
defendant, it must be clear and convincing). But see United States v. Goichman, 547 F.2d 778-82 
(3d Cir. 1976) (per curiam) (evidence of checks that may not have been reported for tax purposes 
admissible to show opportunity for tax fraud, even though failure to report not proven); Campbell 
v. United States, 538 F.2d 692, 693 (5th Cir. 1976) (per curiam) (evidence of marijuana 
convictions under unconstitutional statute admissible in bench trial to show intent to distribute 
heroin); United States v. Rivero, 532 F.2d 450, 455-56 (5th Cir. 1976) (when evidence that 
defendant delivered cocaine to agent was offered to show intent for attempted distribution of 
cocaine at later time, defendant not entitled to inform jury that other crime was subject of 
dismissed indictment).

2011. See, e.g., United States v. McFadyen-Snider, 552 F.2d 1178, 1182-84 (6th Cir. 1977) 
(bad checks used by defendant in furtherance of wire and mail fraud scheme to induce bank loan 
admissible to show intent to defraud; evidence of prior bad checks used for purpose totally 
unrelated to offense charged should have been excluded); United States v. Davis, 551 F.2d 233, 
235 (8th Cir. 1977) (no error to admit evidence of defendant’s admission to participation in three 
other bank robberies close in time and similar in modus operandi to bank robbery charged); United 
States v. Brashier, 548 F.2d 1315, 1325 (9th Cir. 1976) (testimony of codefendant describing 
prior act of defendant in violation of Investment Company Act admissible as similar in nature and 
close enough in time to offense charged), cert, denied, 429 U.S. 1111 (1977); United States v. 
Ailstock, 546 F.2d 1285, 1289-90 (6th Cir. 1976) (testimony of coconspirator that defendant 
charged with conspiracy to steal goods had been imprisoned twice for unspecified crimes should 
not have been admitted to show his identity as person who stole liquor from interstate commerce; 
prerequisite to admissibility of other crimes evidence is similarity to acts charged); United States 
v. Zeidman, 540 F.2d 314, 319 (7th Cir. 1976) (testimony of former employee of debt collection 
service that five years earlier defendant had defrauded creditor-client by misrepresenting 
payment he had received from debtor admissible to show pattern and intent in trial for using mails 
to defraud clients and clients’ debtors); United States v. Bloom, 538 F.2d 704, 708-09 (5th Cir. 
1976) (undercover agent’s testimony that defendant admitted to prior dealings in marijuana and 
cocaine admissible as evidence of intent in trial for possession of heroin with intent to distribute), 
cert, denied, 429 U.S. 1074 (1977); United States v. Wilson, 536 F.2d 883, 886 (9th Cir. 1976) 
(defendant’s cross-examination testimony disclosing his knowledge of accomplices’ prior 
convictions for murder and manslaughter offered to rebut claim that he had no knowledge of their 
disposition to commit crime should have been excluded because crimes dissimilar to bank robbery 
charged), cert, denied, 429 U.S. 982 (1977); United States v. Feinberg, 535 F.2d 1004,1009 (7th 
Cir. 1976) (recent similar act of mail fraud involving backdating of building wrecking permits to 
obtain property tax reduction admissible to show criminal intent).

2012. See United States v. Riggins, 539 F.2d 682, 683-84 (9th Cir. 1976) (per curiam) (when 
defendant charged with causing forged money orders to be transported in interstate commerce, 
forged money order not listed in indictment but bearing defendant’s fingerprint and made out to 
third party admissible to rebut defense that payee of money orders listed in indictment had 
framed defendant by assuring him money orders were good even though Government failed to 
prove defendant had caused unlisted money order to be transported in interstate commerce; 

Under the pre-TZuZes criteria courts require that the other crime be 
close in time and similar in nature to the offense charged.2011 The 
similarity requirement is most frequently imposed when the basis for 
the relevance of the other crimes evidence is the similarity between 
the two offenses.2012 Hence, other crime evidence offered to prove the 
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identity of the offender in the instant case generally must manifest 
unique characteristics common to the offense charged.2013 For 
example, in United States v. Myers201* the Fifth Circuit held that 
evidence of the defendant’s participation in another bank robbery 
should not have been admitted for the purpose of proving his identity 
as the person who committed the bank robbery charged.2015 The court 
reasoned that the probity of other crimes evidence introduced to 
prove identity depends upon both the uniqueness of the modus 
operandi and the degree of similarity between the charged and the 
uncharged crime.2016 In Myers the crimes were similar in that the 
banks robbed were both located on the outskirts of towns adjacent to 
major highways, both occurred at mid-afternoon, and both involved 
female tellers, revolvers, gloves, and nylon stocking masks.2017 In the 
court’s view, however, these similarities represented such common 
components of bank robberies that they failed to manifest a 
distinctive modus operandi; moreover, the marked dissimilarity 
between the crime charged, which was committed by a lone gunman, 
and the other crime, which was carried out by two men, undermined 

requirement that to be admissible other crimes evidence must show similar crime applies only if 
similarity is basis of relevance), cert, denied, 429 U.S. 1045 (1977); cf. United States v. Barrett, 
539 F.2d 244, 248 (1st Cir. 1976) (testimony establishing defendant’s expertise in burglar alarms 
admissible to show identity as participant in theft of postage stamps when bypassing alarm 
distinctive mark of burglary even though charge was interstate transportation of stolen stamps 
and not their theft).

The proximity in time and similarity in nature prerequisites to the admissibility of other crimes 
evidence may be viewed as criteria for testing the probative value of the evidence. It should be 
noted, however, that the greater the temporal proximity and similarity between prior acts and the 
offense charged, the greater the risk that the jury will be prejudiced to find guilt on the basis of the 
defendant’s criminal propensity. See United States v. Hayes, 553 F.2d 824,827-28 (2d Cir. 1977) 
(prejudice arising from use as impeachment evidence of defendant’s two-month old conviction for 
cocaine smuggling reduced by dissimilarity between smuggling and robbery charged); United 
States v. Wilson, 536 F.2d 883, 885 (9th Cir. 1976) (impeachment evidence of prior convictions 
for attempted robbery and receipt of stolen property not so similar to bank robbery charged as to 
be inadmissible as unduly prejudicial), cert denied, 429 U.S. 982 (1977).

2013. See United States v. Ailstock, 546 F.2d 1285, 1289-90 (6th Cir. 1976) (evidence of past 
convictions for unspecified offenses inadmissible to prove identity of person engaged in interstate 
theft); cf. United States v. Foutz, 540 F.2d 733, 736-37 (4th Cir. 1976) (joinder of two bank 
robberies prejudicial unless evidence of defendant’s involvement in one robbery would be 
admissible as evidence of identity in trial of second; when similarity between two robberies limited 
to fact that they occurred at same bank, that defendant linked to first robbery looked generally like 
offender in second, and to other factors common to any attempted bank robbery similarity not 
sufficient); United States v. Barrett, 539 F.2d 244, 248 (1st Cir. 1976) (defendant’s sophisticated 
knowledge of burglar alarms admissible to show identity as participant in stamp theft marked by 
bypassing alarm).

2014. 550 F.2d 1036 (5th Cir. 1977).
2015. Id. at 1048.
2016. Id. at 1045.
2017. Id. at 1046.
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the predictable similarities.2018 Accordingly, the probative value of the 
evidence of the other bank robbery in establishing identity was 
substantially outweighed by the likelihood of prejudice and admitting 
it was error.2019 Similarity has also been required when other crimes 
evidence is offered to prove the requisite intent to commit the offense 
charged.2020 The Fifth Circuit, for example, holds to the extreme 
position that other crimes evidence cannot be admitted to prove 
intent unless there is complete identity between the physical elements 
of the other crime and the offense charged.2021 The extent to which

2018. Id.
2019. Id.
2020. See, e.g., United States v. Taglione, 546 F.2d 194, 199 (5th Cir.) (evidence that 

defendant charged with extortion had been arrested for possession for sale of stolen painting 
inadmissible to prove his intent to engage in extortion because extortion does not involve theft and 
parties stipulated that credit invoices allegedly used in extortion were found, not stolen, by 
defendant), cert, denied, 91 S. Ct. 2662 (1977); United States v. Viruet, 539 F.2d 295, 296-97 (2d 
Cir. 1976) (per curiam) (defendant’s participation in other transactions involving stolen goods 
probative of intent to enter charged conspiracy for interstate transportation of stolen goods); 
United States v. Morris, 532 F.2d 436, 444 (5th Cir. 1976) (defendant’s unlawful installation of 
“juice joint” to control dice games in his home sufficiently similar in nature and close enough in 
time to illegal card games forming basis of racketeering charge to show intent to engage in 
racketeering).

2021. See United States v. Levine, 546 F.2d 658, 669 (5th Cir. 1977) (if obscene films alleged 
to have been previously distributed by defendant charged with conspiracy to ship obscene films 
are introduced to establish intent to distribute films at issue, Government must adduce 
proof showing that prior acts included essential physical elements of offense charged, including 
proof that other films were distributed by defendant). But see United States v. Maestas, 554 F.2d 
834, 837-38 (8th Cir.) (unnecessary for Government to prove defendant cashed forged checks 
offered to show intent to engage in interstate transportation of forged checks, provided other 
checks show similar involvement in related offenses and evidence is notvague and uncertain; Fifth 
Circuit test rejected), cert, denied, 97 S. Ct. 2936 (1977); United States v. Riggins, 539 F.2d 682, 
683-84 (9th Cir. 1976) (per curiam) (unnecessary for Government to prove defendant caused 
forged money orders not charged in indictment to be transported in interstate commerce when 
such evidence offered to show defendant’s knowledge and intent to transport money orders 
charged; Fifth Circuit’s essential elements test rejected as too restrictive), cert, denied, 429 U.S. 
1045 (1977).

The Fifth Circuit does not always apply this test when the other crime is part of the same 
transaction that gave rise to the offense charged. See United States v. Cochran, 546 F.2d 27,29-30 
(5th Cir. 1977) (when defendant charged with making false statements to firearms dealers to cover 
up felony conviction, testimony of dealers that defendant made purchases with bad checks 
admissible to show general intent to deceive; connection to offense charged sufficiently close in 
nature and time); United States v. Morrow, 537 F.2d 120, 147 (5th Cir. 1976) (defendant’s prior 
conviction for possession of municipal bonds stolen from interstate commerce admissible to prove 
intent to engage in securities fraud conspiracy because bonds formed subject matter of offense 
charged).

Another prerequisite for the admissibility of other crimes evidence applied almost exclusively 
by the Fifth Circuit is the requirement that there be a substantial need for the probative value of 
the evidence. See United States v. Myers, 550 F.2d 1036,1044 (5th Cir. 1977); United States v. 
Taglione, 546 F.2d 194, 199 (5th Cir.), cert, denied, 97 S. Ct. 2662 (1977); United States v. 
Cochran, 546 F.2d 27, 30 (5th Cir. 1977); United States v. Bloom, 538 F.2d 704, 708 (5th Cir. 
1976). The need for a particular item of evidence is one of the factors affecting its probative value 
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appellate courts will continue to apply these criteria in reviewing 
rulings of trial judges on the admissibility of other crimes evidence is 
unclear.* 2022 When prior case law has been applied, the effect has been 
to restrict admissibility more than is arguably mandated by the 
Federal Rules of Evidence.2023

in that the incremental increase in probabilities supported by the evidence will naturally depend 
on whether the fact to be proved is already supported by other evidence; hence, courts should 
always consider the need for any kind of evidence in balancing probative value and prejudice. Fed. 
R. Evid 403 note at 45 (Advisory Committee Notes); see United States v. Ong, 541 F.2d 331,339- 
40 (2d Cir. 1976) (recorded conversation showing defendant’s familiarity with narcotics 
admissible to show congeniality with agents and rebut coercion defense to charge of bribery 
conspiracy; defendants cited no other evidence that would have proven this congeniality without 
including prejudicial references), cert, denied, 429 U.S. 1075 (1977).

An important question is whether the Government’s need for prejudicial evidence, such as that 
concerning prior crimes, can justify an expanded concept of admissibility or only serves as a 
further reason for exclusion. The Third Circuit has expressed its concern that accommodation of 
prosecutorial needs not be given such priority by courts as to eliminate fairness to the defendant. 
United States v. Cook, 538 F.2d 1000, 1004 (3d Cir. 1976) (when evidence that defendant had 
prior felony conviction relevant only to collateral issue of whether carrying gun at time of bank 
robbery charged was itself a crime, not harmless error to unnecessarily admit evidence that prior 
conviction was for sodomy).

2022. The Sixth Circuit has indicated that while prior considerations remain useful in 
interpreting Rule 404(b), their rigid application would be inconsistent with the intended operation 
of the rule. United States v. Czarnecki, 552 F.2d 698, 702 (6th Cir.) (before enactment of Rule 
404(b), evidence of other crimes or bad acts had to be substantially similar and near in time to 
offense charged, had to be in issue, and had to have more probative value than prejudicial impact), 
cert, denied, 97 S. Ct. 2652 (1977). The Eighth Circuit has expressly refrained from deciding 
whether the adoption of Rules 403 and 404(b) eliminates the balancing test it had previously em
ployed. United States v. Aaron, 553 F.2d 43,45-46 (8th Cir. 1977) (per curiam) (harmless error to 
admit testimony of FBI agent that informant had purchased heroin from defendant because of his 
reputation for dealing because adequate instructions given; court need not decide whether' 
evidence would be admissible under Rule 404(b) or prior case law); see Fed. R.Evid. 404(b) note at 
48 (Advisory Committee Notes) (no mechanical solution offered to determine admissibility of 
other crimes evidence).

2023. See United States v. Maestas, 554 F.2d 834, 836 &n.2 (8th Cir.) (prior case law required 
exclusion unless probative worth outweighed prejudice; Rule 403 requires admission unless 
probative value substantially outweighed by prejudice), cert, denied, 9" S. Ct. 2936 (1977); United 
States v. Czarnecki, 552 F.2d698,702 (6th Cir. 1977) (legislative history of Rule 404(b) suggests 
greater emphasis on admissibility); United States v. Riggins, 539 F.2d 682, 683 (9th Cir. 
1976) (per curiam) (Rule 404(b) embodies inclusionary principle and is applicable to all evidence 
of other crimes relevant to an issue in a trial except that evidence tending to prove only 
criminal disposition), cert, denied, 429 U.S. 1045 (1977).

2024. See Fed. R. Evid. 402 (all relevant evidence is generally admissible).

Circumstantial Evidence. The Federal Rules of Evidence do
not distinguish between direct and circumstantial evidence,2024 and 
courts have held that circumstantial evidence may support a verdict of 
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guilty in whole or in part.2025 Although the circuits once held different 
views on the question whether a conviction based on circumstantial 
evidence should be subject to a more stringent standard for the 
sufficiency of the evidence,2026 they now generally agree that the same 
standard applies for both direct and circumstantial evidence; that is, 
sufficient evidence from which the trier of fact could fairly find guilt 
beyond a reasonable doubt.2027 The Fifth Circuit, however, appears to 
adhere to a stricter test of the sufficiency of circumstantial evidence, 
holding that to support a conviction, circumstantial evidence must 
exclude every reasonable hypothesis of innocence.2028

2025. See United States v. Scholle, 553 F.2d 1109, 1118 (8th Cir. 1977) (circumstantial 
evidence as intrinsically probative as direct); United States v. Cyphers, 553 F.2d 1064,1070 (7th 
Cir. 1977) (conviction rested mostly on circumstantial evidence; fact that evidence circumstantial 
does not impair its probative value).

2026. See Circuits Note: 1975-1976 Term at 406 n.319.
2027. See United States v. Davis,___ F.2d____ ,____, No. 75-1374, at 15-16, 16 n.10, 24-25

(D.C. Cir. Apr. 6, 1977) (per curiam) (in prosecution for possession of contraband with intent to 
distribute, defendant’s participation with codefendants in leasing and occupying apartment 
where police seized large quantities of marijuana and LSD along with weighing scales and plastic 
baggies and his presence at the time the drugs were seized sufficient circumstantial evidence to 
support finding of guilt beyond a reasonable doubt); United States v. Daniels, 549 F.2d 665, 668 
(9th Cir. 1977) (testof whether jury could reasonably find defendant guilty of conspiracy to import 
marijuana satisfied when package containing marijuana shipped from Thailand addressed to 
defendant, picked up by codefendant, and found unopened in apartment shared by codefendants 
together with similar package and 270 grams of marijuana); United States v. Carlson, 547 F.2d 
1346,1360-61 (8th Cir. 1976) (in prosecution for conspiracy to possess marijuana with intent to 
distribute, requirement that evidence be sufficient to prove guilt beyond a reasonable doubt met 
when defendant linked to conspiracy by three transactions evidenced by fruits of surveillance of 
his meetings with codefendants prior to their sale of narcotics to undercover agents and by 
statements of codefendants and purchaser implicating defendant), cert, denied, 97 S. Ct. 2174 
(1977); United States v. Cruz Pagan, 537 F.2d 554, 558 (1st Cir. 1976) (in prosecution for 
conspiracy to import marijuana circumstantial evidence sufficient to warrant finding of guilt 
beyond a reasonable doubt when narcotics seized from defendants’ van linked to plane of 
Columbian registry by surveillance, when walkie-talkie conversations between pilot and 
defendants overheard, and when items from plane found in van and apartment used by 
defendants).

2028. See, e.g., United States v. Duckett, 550 F.2d 1027, 1030 (5th Cir. 1977) (in prosecution 
for conspiracy to import heroin, evidence of defendant’s past association with codefendants and 
his presence with them at airport when narcotics found, his use of alias in his dealings with customs 
agents, and traces of marijuana found in his suitcase during airport search insufficient to exclude 
reasonable hypothesis that defendant unaware of heroin carried in codefendant’s suitcase); 
United States v. Alvarez, 548 F.2d 542, 544-45 (5th Cir. 1977) (in prosecution for conspiracy to 
possess marijuana with intent to distribute, hypothesis of innocence “too slim to be troubling” 
when man matching defendant’s description chased from sight of marijuana river crossing, van 
belonging to defendant’s business abandoned on river bank and defendant was principal driver, 
river bank reachable only through property of defendant’s father, and defendant attempted to 
avoid arrest); United States v. Brown, 547 F.2d 1264, 1266 (5th Cir. 1977) (per curiam) (in 
prosecution for aiding and abetting interstate transportation of forged checks jury could conclude 
evidence inconsistent with hypothesis that defendant merely an innocent driver when he admitted 
obtaining false I.D. one day before trip, drove car for accomplices and waited while they cashed 
checks at banks, and stated to FBI that he was ready to go to jail).

This term the Fifth Circuit appeared to reconcile its tests for the sufficiency of direct and 
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Conditional Admissibility. When the admissibility of evidence
depends upon the existence of a preliminary fact, the trial judge may 
admit the evidence pending the satisfaction of the necessary factual 
foundation.2029 The same procedure is used in the case of out-of-court 
statements of alleged coconspirators, which are often admitted 
pending proof that a conspiracy existed and that the defendant was a 
participant in it.2030

circumstantial evidence, stating that circumstantial evidence is sufficient to support a guilty 
verdict if the jury could conclude that the evidence excluded every reasonable hypothesis except 
that of guilt. See United States v. Haggins, 545 F.2d 1009, 1012 (5th Cir. 1977). This 
reformulation of the “exclusion of every reasonable hypothesis of innocence standard” suggests 
that the conflict, if any, between that standard and the prevailing “guilt beyond a reasonable 
doubt” standard is more apparent than real.

2029. Fed. R. Evid. 104(b). In deciding whether to conditionally admit such evidence, the trial 
judge should make only a preliminary determination whether the foundation evidence will support 
a finding that the condition has been fulfilled, leaving to the jury the ultimate factual 
determination. Id. 104(b) note at 6 (Advisory Committee Notes).

2030. See, e.g., United States v. Graham, 548 F.2d 1302, 1308-09 (8th Cir. 1977) (trial court 
may conditionally admit statements of coconspirator subject to subsequent independent proof of 
existence of conspiracy; requiring proof of conspiracy first would compel fragmented presentation 
of evidence); United States v. Hassell, 547 F.2d 1048, 1052 (8th Cir. 1976) (trial judge has 
discretion to permit presentation of proof against individual conspirators in logical order when 
Government represents that it will subsequently establish requisite participation), cert, denied, 
430 U.S. 919 (1977); United States v. Harris, 542 F.2d 1283, 1300 (7th Cir. 1976) (court did not 
err in allowing testimony regarding statements of coconspirators subject to establishment of 
independent facts connecting defendants with conspiracy).

2031. Fed. R. Evid. 103 (a). The rationale underlying the requirement than an objection or offer 
of proof be made is to call to the attention of the court the nature of the alleged error so that the 
trial judge will be alerted to the issue and opposing counsel will be able to take corrective 
measures. Id. 103(a) note at 33 (Advisory Committee Notes); see United States v. Decker, 543 
F.2d 1102, 1104 (5th Cir. 1976) (defendant’s failure to proffer evidence concerning probative 
value and need for impeachment evidence of juvenile offense precludes appellate review of trial 
judge’s failure to base exclusion of evidence on specific findings regarding probativity-prejudice 
balance).

2032. See United States v. Williams,___ F.2d____ ,____ , No. 75-1592, at 7 (D.C. Cir. Feb.
23, 1977) (when counsel contested admission of evidence of fruits of bank robbery in bench

/ conferences prior to introduction of evidence and trial judge had clearly indicated he would admit 
it, requirement of timely objection satisfied); United States v. Kopel, 552 F.2d 1265, 1268 (7th 
Cir. 1977) (when defendant objected to introduction of grand jury transcripts in perjury trial 
solely on grounds that they prejudicially evidenced consultations with counsel, only issue relating 
to consultation with counsel preserved for review); United States v. Hassell, 547 F.2d 1048,1052 
n.4 (8th Cir.) (when trial judge in preliminary hearing granted defendants continuing objection to 
hearsay evidence, requirement of timely objection to admission of hearsay statements at 

Necessity to Object. In order to preserve an evidentiary issue
for appeal, counsel must object promptly to the introduction of the 
challenged evidence or, in the case of an offer of proof, ensure that the 
substance of the evidence is made known to the trial judge.2031 Failure 
to object promptly or to offer proof generally precludes appellate 
review;2032 however, appellate courts will review evidentiary rulings 
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notwithstanding the absence of a timely objection if the ruling 
constitutes a plain error affecting substantial rights.2033

conspiracy trial satisfied), cert, denied, 430 U.S. 919 (1977); United States v. Cain, 544 F.2d 
1113,1117 (1st Cir. 1976) (defendant’s failure to object to line of questioning obviously leading to 
divulgence of prior crimes precludes review of testimony about prior crimes); United States v. 
Haller, 543 F.2d62,64 (9th Cir. 1976) (per curiam) (when defendant charged with willful failure to 
file tax returns failed to object to introduction of statement of net worth that included wife’s net 
worth and to prosecutor’s closing remarks, appellate review precluded).

The effect of an objection in preserving an evidentiary issue may be negated by a party’s own 
action. See United States v. Young, 553 F.2d 1132,1135 (8th Cir.) (when defendant charged with 
bank robbery failed to introduce impeachment evidence against government informant who 
received money from Government because trial court had ruled it would admit prejudicial 
evidence in rebuttal, right to review of ruling waived), cert, denied, 97 S. Ct. 2686 (1977); United 
States v. Fulton, 549 F.2d 1325, 1327 (9th Cir. 1977) (when defendant charged with narcotics 
conspiracy failed to testify after trial judge ruled that prior narcotics conviction could be admitted 
as impeachment evidence against him, ruling reversible only on showing of plain error); United 
States v. Parker, 549F.2dl217,1222 (9th Cir. 1977) (when defendant introduced records of drug 
treatment center to rebut his identification as bank robber, no basis for complaint that 
prosecution able to argue evidence of addiction created inference he needed money and thus had 
motive for robbing), cert, denied, 97 S. Ct. 1659 (1977); United States v. Mariani, 539 F.2d 915, 
920-21 (2d Cir. 1976) (when defendant introduced evidence of prior narcotics convictions after 
trial judge ruled such evidence would be admissible for impeachment purposes, no basis for 
complaint arising from its admission).

2033. See United States v. Segna, 555 F.2d 226, 229 n.l (9th Cir. 1977) (in prosecution for 
murder in which prosecutorial misconduct claimed, defendant’s failure to object to minimally 
relevant emotionally charged testimony of victim’s widow invoked plain error rule; admission of 
testimony, though exceedingly prejudicial, not plain error); United States v. Yates, 553 F.2d 518, 
520-21 (6th Cir. 1977) (defendant’s failure to make timely objection to trial judge’s statement that 
he had confessed did not preclude reversal when only defense was claim that defendant did not 
confess); United States v. Viglia, 549 F.2d 335, 337 (5th Cir. 1977) (in prosecution for issuing 
prescriptions without a legitimate medical purpose, defendant’s failure to object to hypothetical 
questioning of pediatrician invoked plain error rule; because questions varied only slightly from 
testimony in case, not plain error affecting substantial rights), cert, denied, 46 U.S.L.W. 3194 
(U.S. Oct. 4,1977); United States v. Taylor, 536F.2d 1343,1345 (10th Cir. 1976) (per curiam) (in 
prosecution for assaulting federal officer, defendant’s failure to object to testimony regarding his 
inculpatory postarrest statements on grounds that prosecutor had not disclosed awareness of 
statements in pretrial omnibus agreement invoked plain error rule; no plain error found), cert, 
denied, 429 U.S. 962 (1976); cf. United States v. Wiesle, 542 F.2d 61, 62-63 (8th Cir. 1976) (per 
curiam) (in prosecution for theft of freight from interstate commerce, defendant’s failure to 
request cautionary instruction concerning testimony that accomplice pleaded guilty invoked plain 
error rule; absence of instruction not plain error in light of overwhelming evidence of guilt).

2034. Fed. R. Evid. 701, 702. The Federal Rules abolish the common law prohibition of
opinions on the ultimate issue in a case. Id. 704; see United States v. Taylor,___ F.2d____ ,____ ,
No. 76-1210, at 2825 (2d Cir. Apr. 13, 1977) (testimony of government witness on defendant’s 
role in narcotics conspiracy admissible even though it embraced ultimate issue), cert, denied, 97 S. 
Ct. 2958 (1977). But see United States v. Brown, 540 F.2d 1048,1053-54 (10th Cir. 1976) (expert 

OPINION TESTIMONY

The Federal Rules of Evidence permit the use of opinion testimony 
by lay and expert witnesses.2034 Lay opinions must be based on the 
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witness’ own perceptions2035 and must be helpful to the trier of 
fact.2036 2037 In United States v. Calhoun2031 the Sixth Circuit examined the 
usefulness of testimony by the defendant’s parole officer that the 
person depicted in surveillance photographs taken during a bank 
robbery was the defendant.2038 The defendant’s appearance at the 
time of trial was different from that on the day of the offense and 
thus one intimately associated with the defendant might have been in 
a better position than the jury to recall his appearance then and 
compare it with a photograph. The parole officer, however, was 
uncertain about the defendant’s appearance at the time of the 
robbery.2039 The defendant was further prejudiced by his inability to 
thoroughly cross-examine the witness regarding this uncertainty for 
fear that scrutiny of the nature and frequency of the witness’ contacts 
with the defendant would reveal the parole relationship.2040 Accord
ingly, the probative value of the testimony was substantially 

opinion evidence on fallibility of eyewitness identifications inadmissible because it invades jury’s 
province and touches on ultimate issue in case), cert, denied, 429 U.S. 1100 (1977).

Although the trial judge has the discretion under the Federal Rules to determine the 
qualifications of an expert witness, the Federal Rules eliminate all the common law grounds of 
incompetency except those specifically recognized. Fed. R. Evid. 601 & notes (Advisory 
Committee Notes). Presiding judges and jurors are incompetent per se. Id. 605, 606(a). The 
Federal Rules do not prohibit testimony by counsel. See United States v. Taglione, 546 F.2d 194, 
200-01, 201 n.9 (5th Cir.) (testimony by attorney regarding telephone conversations in which 
defendant charged with extortion made exculpatory statements not incompetent evidence), cert, 
denied, 97 S. Ct. 2662 (1977). Questions concerning a witness’ ability to give competent, reliable 
testimony affect the weight of the evidence, not the qualifications of the witness to testify. Fed. R. 
Evid. 601 note at 47 (Advisory Committee Notes); see United States v. Taylor, 536 F.2d 1343, 
1345 (10th Cir.) (per curiam) (drug addiction of witness affects credibility not competency), cert, 
denied, 429 U.S. 962 (1976).

2035. Fed. R. Evid. 701;see United States v. Petersen, 553 F.2d 324,328-29 (3dCir.l977) (to
be relevant, witness’ opinion that defendant charged with second degree murder had peaceable 
character must be based on personal observation of defendant’s behavior over time, not on 
defendant’s religious beliefs); United States v. Brown, 540 F.2d 1048, 1053-54 (10th Cir. 1976) 
(dictum) (eyewitness to bank robbery may give his opinion as to identification of defendant), cert, 
denied, 429 U.S. 1160 (1977); United States v. McDaniel, 538 F.2d 408, 414 (D.C. Cir. 1976) 
(police officer’s opinion that recorded voice matched defendant’s admissible because officer knew 
defendant). But see United States v. Haldeman, F.2d___ ,____ , No. 75-1381, at 133 (D.C.
Cir. Oct. 12, 1976) (en banc) (per curiam) (first-hand knowledge requirement inapplicable to 
admissibility of opinions expressed in out-of-court statements by coconspirators in furtherance 
of conspiracy), cert, denied, 97 S. Ct. 2641 (1977).

2036. Fed. R. Evid. 701; see United States v. Dorsett, 544 F.2d 687, 689 (4th Cir. 1976) (lay 
witness opinion regarding counterfeit nature of bills may have been inadmissible because not 
helpful to jury, but evidence that witness had informed defendant of this opinion admissible to 
show guilty knowledge).

2037. 544 F.2d 291 (6th Cir. 1976).
2038. Id. at 295.
2039. Id.
2040. Id. at 295-97; see Fed R. Evid. 701 note at 79 (Advisory Committee Notes) (former 

requirement that lay witness only testify as to “facts” eliminated because cross-examination and 
argument expected to reveal any weaknesses in witness’ testimony).
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outweighed by the danger of unfair prejudice and admission 
constituted reversible error.2041

2041. 544 F.2d at 296.
2042. Fed. R. Evid. 702; see United States v. Cyphers, 553 F.2d 1064,1071-73 (7th Cir. 1977) 

(expert’s opinion based on comparison of defendant’s hair with hair samples taken from bag used 
in robbery helpful because beyond knowledge of ordinary laymen); United States v. Navarro- 
Varelas, 541 F.2d 1331, 1333-34 (9th Cir.) (in prosecution for narcotics smuggling in which 
defendant asserted innocent victim defense, no abuse of discretion to exclude testimony of DEA 
agent that smugglers frequently plant narcotics on innocent travelers because it would not 
appreciably assist jury), cert, denied, 429 U.S. 925 (1976); United States v. Bennett, 539 F.2d 45, 
52-53 (10th Cir.) (no abuse of discretion to exclude expert testimony regarding defendant’s 
mental state at time of assault when offered to justify defendant’s conduct rather than to negate 
mental state required for conviction because opinions vague and unhelpful), cert, denied, 429 U.S. 
925 (1976); cf. United States v. Onori, 535 F.2d 938, 946-49 (5th Cir. 1976) (although use of 
transcript of tape recordings depends on whether they would aid jury, when expert witnesses 
differ on accuracy of transcript both versions should be given to jury).

2043. Fed. R. Evid 703 note at 81 (Advisory Committee Notes). Hence, an expert’s opinion 
may be based on facts or data made known to the witness before or at the trial. Id.; see United 
States v. Reece, 547 F.2d 432, 434 (8th Cir. 1977) (per curiam) (handwriting expert’s opinion 
properly based on personal examination of exhibits at trial).

Expert opinions may also be based on facts or data not admissible as evidence, provided they 
are of a type reasonably relied on by experts in the field. Fed. R. Evid. 703 note at 82 (Advisory 
Committee Notes); see United States v. Hollman, 541 F.2d 196, 200-01 (8th Cir. 1976) (expert 
opinion that substance seized from defendant was heroin based on comparative tests with known 
sample of heroin that expert did not personally prepare admissible when sample reasonably 
reliable).

2044. See United States v. Viglia, 549 F.2d 335, 337 (5th Cir. 1977) (in prosecution for 
improperly prescribing drugs for obesity, no abuse of discretion to accept as expert witness one 
with no experience in treating obesity but with knowledge, training, and education in medicine and 
pharmacology), cert, denied, 46 U.S.L.W. 3194 (U.S. Oct. 4, 1977); United States v. Lopez, 543 
F.2d 1156, 1157-58 (5th Cir. 1976) (no abuse of discretion to refuse to qualify psychologist as 
expert witness on insanity defense), cert, denied, 429 U.S. 1111 (1977).

2045. Fed. R. Evid. 702 note at 80-81 (Advisory Committee Notes).
2046. See United States v. Portis, 542 F.2d 414, 418-20 (7th Cir. 1976) (although 

psychologists normally not deemed qualified to give medical opinion on insanity, court did not err 
in qualifying clinical psychologist with relevant training and experience as expert; defendant had 
opportunity on cross-examination to highlight alleged lack of qualifications). It is the function of 
the trier of fact to determine the weight to be given to expert testimony. See United States v. 
Cyphers, 553 F.2d 1064, 1071-73 (7th Cir. 1977) (fact that expert’s opinion based on reasonable 
scientific inference and not scientific certainty affects weight of evidence and not admissibility); 

An expert opinion is admissible if it would assist the trier of fact in 
understanding the evidence or determining a fact in issue.2042 The 
expert witness need not base his opinion on facts or data within his 
personal knowledge.2043 Although the trial judge has broad discretion 
in determining a witness’ qualifications to testify as an expert,2044 the 
Federal Rules of Evidence contemplate use of expert testimony in any 
field in which specialized knowledge would be of assistance.2045 To 
qualify as an expert, a witness need not be an outstanding practitioner 
in his field, because the strength of his qualifications affects the 
weight and not the admissibility of his testimony.2046 For example, in 
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United States v. Barker2047 the defendant was charged with bank 
robbery and a prosecution expert testified that his fingerprints were 
found in the getaway car.2048 The trial court refused, however, to 
qualify the defendant’s witness as a fingerprint expert because several 
years had elapsed since he had worked actively in the field, he had no 
degree in fingerprint analysis, and he belonged to no professional 
society.2049 The Sixth Circuit, emphasizing that the Federal Rules of 
Evidence do not require an expert to satisfy an overly strict test of his 
own qualifications, concluded that the trial judge had applied the 
wrong standard and impermissibly deprived the defendant of the 
opportunity to rebut the opinion of the prosecution’s expert.2050

United States v. Haskins, 536 F.2d 775, 779 (8th Cir.) (credibility of forensic chemist and weight 
to be assigned his opinion that hair in robbery gear matched defendant’s are questions for jury), 
cert, denied, 429 U.S. 898 (1976). Furthermore, the trier of fact is free to reach a verdict that 
conflicts with the preponderance of expert testimony. See United States v. Smith, 552 F.2d 257, 
259-60 (8th Cir. 1977) (despite medical testimony that defendant would have been drunk if he had 
consumed quantity of alcohol claimed, jury entitled to believe lay witness that defendant was 
driving auto normally); United States v. Orzechowski, 547 F.2d 978, 980-83 (7th Cir. 1976) 
(expert opinion concerning identification of controlled substances need not be rejected because 
defense claims contrary to scientific fact; jury free to assign its own weight to the evidence), cert, 
denied, 97 S. Ct. 1701 (1977); United States v. Burks, 547 F.2d 968, 969-70 (6th Cir. 1976) 
(although all expert testimony concluded that defendant was mentally ill, jury was not required to 
accept this if other evidence permitted contrary inference; absent any competent rebuttal 
evidence, however, remand required), motion for leave to proceed in forma pauperis and cert. 
granted, 97 S. Ct. 2919 (1977).

2047. 53 F.2d 1013 (6th Cir. 1977).
2048. Id. at 1016, 1023-24.
2049. Id. at 1023.
2050. Id. at 1024.
2051. U.S. Const amend. VI; e.g., Douglas v. Alabama, 380 U.S. 415, 418 (1965) (right to 

cross-examination primary interest secured by confrontation clause); Bond v. Oklahoma, 546 
F.2d 1369, 1372 (10th Cir. 1976) (cross-examination is element of right to confront); United 
States v. Croucher, 532 F.2d 1042,1045 (5th Cir. 1976) (right to confront secures right to cross- 
examine). The rights to confrontation and cross-examination apply only when a witness has 
given testimony adverse to the defendant. See United States v. Rosenwasser, 550 F.2d 806, 809 
(2d Cir. 1977) (defendant had no right to cross-examination after judge instructed jury to 
consider witness testimony only against codefendant), cert denied, 46 U.S.L.W. 3192 (U.S. Oct. 
4, 1977); United States v. Schaffer, 539 F.2d 653, 655 (8th Cir. 1976) (per curiam) (no 
confrontation right when potential witnesses not called at trial). To be considered adverse, 
testimony need not directly implicate the defendant. See Welcome v. Vincent, 549 F.2d 853, 858 
(2d Cir. 1977) (witness’ repudiation of confession to crime for which defendant charged is 
adverse testimony).

Prison disciplinary hearings are not considered criminal proceedings; therefore, the decision 
to allow the inmate being disciplined to confront and cross-examine witnesses against him is left 

CROSS-EXAMINATION

The defendant’s right to cross-examine adverse witnesses is 
secured by the confrontation clause of the sixth amendment.2051 
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Cross-examination is an essential requirement of a fair trial2052 because 
it enables the defendant to probe the weaknesses and inconsistencies 
in a witness’ testimony, and thus ensures the accuracy and integrity of 
the factfinding process.2053 Cross-examination is particularly im
portant when the Government seeks to use an out-of-court statement 

to the sound discretion of prison officials. Baxter v. Palmigiano, 425 U.S. 308, 321-22 (1976). In 
Baxter the Court also held that prison officials could not be required to provide written reasons 
for the denial of confrontation and cross-examination. Id. at 322; accord, Aikens v. Lash, 
547 F.2d 372, 374 (7th Cir. 1976) (per curiam) (officials involved in disciplinary hearing 
regarding prisoner’s transfer from reformatory to state prison need not explain in record reasons 
for denying cross-examination).

2052. See Wall v. Superintendent, Virginia State Penitentiary, 553 F.2d 359, 360-61 (4th 
Cir. 1977) (defendant denied fair trial when five jurors who convicted him of burglary had been 
members of jury at unrelated trial in which defendant had testified as defense witness and had 
been impeached; inability to confront witnesses with impeachment evidence at burglary trial 
constitutionally impermissible); Welcome v. Vincent, 549 F.2d 853, 858 (2d Cir. 1977) 
(defendant denied fair trial when not allowed to cross-examine witness who repudiated 
confession to crime for which defendant being tried). But see Lipinsky v. New York, 557 F.2d 
289, 290 (2d Cir. 1977) (when defense witness called for purpose of discrediting government 
witness by corroborating government witness’ testimony and then being impeached himself, not 
error for court to disallow cross-examination of defense witness by defendant because 
incriminating testimony of government witness would not be affected).

2053. Alford v. United States, 282 U.S. 687, 691-94 (1931) (cross-examination serves to 
elicit information that places witness in his environment so that jury may interpret his testimony 
and permits defendant to discredit that testimony). Although cross-examination at trial is 
preferable because it allows the jury to view the demeanor of the witness and to determine his 
credibility, evidence of a witness’ testimony at a prior proceeding or a deposition is admissible if 
the witness is unavailable for trial and the defendant had an opportunity and similar motive to 
cross-examine him at the time of his earlier testimony. Fed. R. Evid. 804(b)(1); see United States 
v. King, 552 F.2d 833, 840, 844 (9th Cir. 1976) (proper to use videotaped depositions of 
unavailable witnesses whom defendant had an opportunity to cross-examine; defendant’s refusal 
to participate in the deposition proceedings constituted a waiver of his opportunity to cross- 
examine and did not bar admission of depositions), cert, denied, 91 S. Ct. 1646 (1977); United 
States v. Amaya, 533 F.2d 188, 191 (5th Cir. 1976) (proper to use prior testimony of unavailable 
witness whom defendant fully cross-examined at earlier trial), cert, denied, 97 S. Ct. 1125 (1977). 
The Eighth Circuit found a defendant had waived his right to confrontation when he intimidated 
a government witness, causing him not to testify at trial. The Government under these 
circumstances was properly allowed to introduce the witness’ grand jury testimony. United 
States v. Carlson, 547 F.2d 1346, 1359-60 (8th Cir. 1976), cert, denied, 97 S. Ct. 2174 (1977).

The rights to confrontation and cross-examination do not apply to physical evidence because 
it is impossible to test the accuracy of such evidence by these means. See United States v. 
Gordon, 548 F.2d 743, 744 (8th Cir. 1977) (confrontation clause does not require presence at 
trial of persons whose feet were photographed for use by expert testifying against podiatrist in 
medicare fraud case); United States v. Herndon, 536 F.2d 1027, 1029 (5th Cir. 1976) (per 
curiam) (in prosecution for production of illegal liquor, confrontation clause not violated by 
failure to produce liquor analyzed by government expert and analyst’s notes on which expert 
testimony based).

In addition to protecting the integrity of the factfinding process, cross-examination can serve 
to correct possible defects in the proceedings. See United States v. Brown, 546 F.2d 166, 171-73 
(5th Cir. 1977) (harmless error to exclude evidence of witness’ probation recommendation, 
because cross-examination fully revealed witness’ motives for cooperating with Government); 
United States v. Fife,___ F.2d____ ,____ , No. 75-1366, at 12-13 (6th Cir. Dec. 21, 1976) 
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at trial. Although the declarant was not subject to cross-examination 
at the time he made such a statement, the Supreme Court has held 
that the opportunity to cross-examine the declarant at trial satisfies 
the confrontation clause because it is a sufficient test of the accuracy 
and credibility of the statement.2054 The confession of a codefendant 
that also incriminates the defendant is inadmissible unless the 
codefendant is subject to cross-examination, thus reducing the 
potential prejudice to the defendant.2055

(harmless error to allow government informer to conceal address, because cross-examination 
elicited sufficient information about his background), cert, denied, 429 U.S. 1098 (1977); United 
States v. Quinn, 543 F.2d 640, 650 (8th Cir. 1976) (potential prejudice to defendant from 
witness claiming fifth amendment privilege partially cured by exhaustive cross-examination); 
United States v. Ong, 541 F.2d 331, 341-42 (2d Cir. 1976) (not error to restrict cross- 
examination of government agent following defense counsel’s disregard of judge’s rulings 
restricting certain areas of inquiry because agent fully cross-examined by codefendants), cert, 
denied, 429 U.S. 1075 (1977); United States v. Crumpler, 536 F.2d 1063, 1064 (5th Cir. 1976) 
(per curiam) (no due process violation because cross-examination clarified misleading inferences 
of government agent), cert, denied, 429 U.S. 1039 (1977).

2054. California v. Green, 399 U.S. 149,158, 164 (1970). Concurring in Green, Justice Harlan 
indicated that the confrontation clause is satisfied even if the declarant, although available at 
trial, does not recall the statement or the underlying events. Id. at 188-89; see Thomas v. 
Cuyler, 548 F.2d 460, 462-63 (3d Cir. 1976) (when witness subject to cross-examination, prior 
statement implicating defendant in murder properly admitted even though witness did not recall 
what he had said or what had occurred at murder scene). Similarly, a witness’ prior out-of-court 
statement is properly admitted even if he denies having made it. See United States v. Castillo, 
No. 75-2168, at 10-11 (4th Cir. Sept. 22, 1976) (unpublished per curiam opinion) (witness’ prior 
statement implicating defendant in distribution of narcotics properly admitted even though 
witness denied having made it), cert, denied, 429 U.S. 1075 (1977). Out-of-court statements may 
be admitted against a defendant even if the declarant is unavailable for cross-examination if the 
trial court has sufficient information to evaluate the reliability of the statement and the evidence 
is not crucial or devastating. See United States v. White, 553 F.2d 310, 314 (2d Cir.) 
(proper to admit statement of deceased woman regarding her prostitution activities against 
defendant charged with Mann Act violation because statement against her penal interest, was 
corroborated, and was not crucial), cert, denied, 97 S. Ct. 2937 (1977).

2055. Bruton v. United States, 391 U.S. 123, 126 (1968); see Bond v. Oklahoma, 546 F.2d 
1369, 1372, 1376-77 (10th Cir. 1976) (error to admit codefendant’s confession when he did not 
testify, but error harmless given overwhelming evidence of guilt).

2056. Fed. R. Evid. 611(a) (mode and order of interrogation of witnesses within control of 
trial judge); see United States v. Perry, 550 F.2d 524, 532 (9th Cir.) (scope of inquiry during 
cross-examination within control of trial judge), cert, denied, 97 S. Ct. 2182 (1977); United 
States v. Jackson, 549 F.2d 517, 528-29 (8th Cir. 1977) (no error to allow government witness to 
be cross-examined several times during trial to permit chronological presentation of evidence); 
United States v. Latimer, 548 F.2d 311, 314 (10th Cir. 1976) (no error forjudge to cross- 
examine defense witness in an attempt to seek truth).

Although the right to cross-examination is fundamental, its form 
and the manner in which it may be conducted are within the sound 
discretion of the trial court.2056 The Federal Rules of Evidence limit 
cross-examination to subjects raised during the direct testimony of 
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the witness2057 and to matters relating to the witness’ credibility.2058 
The trial court in its discretion also may limit cross-examination if its 
prejudicial effect on the defendant outweighs its probative value in 
the truth-seeking process.2059 The trial court may protect a witness 
from harassing or abusive cross-examination2060 and may prevent 
defense counsel from presenting his questions in an argumentative 

2057. Fed. R. Evid. 611(b); see, e.g., United States v. Candeleria-Gonzales, 547 F.2d 291, 294 
(5th Cir. 1977) (error to allow cross-examination regarding witness’ personal opinion of 
defendant’s character because direct limited to defendant’s reputation in community); United 
States v. Brannon, 546 F.2d 1242, 1246-47 (5th Cir. 1977) (proper for Government to cross- 
examine defendant regarding his relationship with codefendant when defendant denied on direct 
that he was involved with codefendant in conspiracy to distribute narcotics); United States v. 
Palmer, 536 F.2d 1278, 1282-83 (9th Cir. 1976) (when defendant charged with bank robbery 
testified on direct about his travels and expenditures following date of crime, Government’s 
cross-examination regarding prior employment and source of money spent proper because 
within scope of direct). But see United States v. Ong, 541 F.2d 331, 341 (2d Cir. 1976) (when 
witness’ references to narcotics on direct did not directly link defendants with ongoing illicit 
activity, not error to limit cross-examination seeking to overcome inference that defendant 
involved in narcotics activities unrelated to charged crime), cert, denied, 429 U.S. 1075 (1977). If 
one party raises new matters on cross-examination, the other party may properly explore them 
on redirect. See United States v. Parr-Pla, 549 F.2d 660, 663 (9th Cir. 1977) (per curiam) (when 
defendant referred to his probationary status and his possession of stolen travelers checks while

, cross-examining government agent, proper for Government to explore these issues on redirect).
2058. Fed. R. Evid 611(b); see United States v. Cravero, 536 F.2d 637, 650 (5th Cir. 1976) 

(proper to allow cross-examination regarding defense witness’ prior representation of defendant 
because relevant to credibility); United States v. Croucher, 532 F.2d 1042, 1045-46 (5th Cir. 
1976) (error to prohibit cross-examination regarding informant’s arrest record because relevant 
to credibility), cert, denied, 429 U.S. 1100 (1977).

2059. Fed. R. Evid 403; see United States v. Harris, 542 F.2d 1283, 1310-11 (7th Cir. 1976) 
(proper to prohibit cross-examination of government witness concerning his belief that one of 
several defendants charged with narcotics conspiracy killed his cousin; truthful answer would be 
highly prejudicial to defendant). Although a review of the cases decided this term demonstrates 
that the probativity-prejudice balancing test is rarely utilized to limit cross-examination, the test 
was employed this term by the Third Circuit. See United States v. Dansker, 537 F.2d 40, 60 (3d 
Cir. 1976) (prejudice to codefendant that would result if evidence used to attack credibility of 
government witness admitted outweighed its limited probative value; limiting cross-examination 
justified), cert, denied, 429 U.S. 1038 (1977).

2060. Alford v. United States, 282 U.S. 687, 697 (1931); Fed R. Evid 613(a)(3). The trial 
court, however, may not limit relevant cross-examination in an effort to protect the witness from 
aggressive questioning. See United States v. Pfeiffer, 539 F.2d 668, 672 (8th Cir. 1976) (by 
attempting to protect witness from abuse, court improperly limited cross-examination on the 
question why he pleaded guilty and agreed to cooperate with Government). The trial court also 
may limit cross-examination if the information sought could endanger the witness and the 
defendant has shown no particularized need for the information. See United States v. Cavallaro, 
553 F.2d 300, 304-05 (2d Cir. 1977) (in kidnapping case, proper to prohibit cross-examination of 
victim because she was in great fear and defendants were free on bail); United States v. Rice, 550 
F.2d 1364, 1370 (5th Cir. 1977) (proper to prohibit defense cross-examination of government 
witness held in protective custody regarding address or place of employment), petition for cert, 
filed sub nom. Alvarez v. United States, 46 U.S.L.W. 3020 (U.S. June 23, 1977); Caldwell v. 
Minnesota, 536 F.2d 272, 273-74 (8th Cir. 1976) (per curiam) (proper to allow witness to refuse 
to divulge address and place of employment because of earlier threatening confrontation with 
defendant).
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manner.2061 Cross-examination similarly may be restricted if it is 
cumulative or repetitive,2062 collateral,2063 irrelevant to the issues in 
the case,2064 or confusing to the jury.2065

2061. See United States v. Killian, 541 F.2d 1156, 1161 (5th Cir. 1976) (cross-examination 
properly restricted because defense counsel restated witness’ admission in argumentative 
manner).

2062. Fed. R. Evid. 403; e.g., United States v. LaRiche, 549 F.2d 1088, 1096 (6th Cir.) 
(proper to bar cross-examination regarding other crimes committed by witness when record 
contained ample evidence undermining his credibility), cert denied, 97 S. Ct. 1687 (1977); 
United States v. Faulkner, 538 F.2d 724, 729 (6th Cir.) (proper to limit recross-examination 
because same questions had been asked on cross-examination), cert, denied, 429 U.S 1023 
(1976); United States v. Marzano, 537 F.2d 257, 262-63 (7th Cir. 1976) (proper to bar cross- 
examination regarding government witness’ fear of being returned to prison when jury already 
had ample evidence concerning witness’ motive for testifying), cert, denied, 429 U.S. 1038 
(1977).

2063. See United States v. Abascal,___ F.2d____ ,____ , No. 75-1093, at 425 (9th Cir. Mar.
18, 1977) (proper to prohibit defendant’s impeachment of testimony given by government 
agents at pretrial suppression hearing and not repeated at trial); Marchese v. California, 545 
F.2d 645, 648 (9th Cir. 1976) (proper to prohibit defense examination of government files on 
witness when review would only aid cross-examination on collateral matters). The trial court, 
however, may not be overly restrictive when the collateral matters also bear heavily on the 
credibility of the witness. See United States v. Garrett, 542 F.2d 23, 26-27 (6th Cir. 1976) 
(reversible error to prohibit cross-examination as to disciplinary proceedings against police 
officer testifying for Government; although collateral, possible bias could have been shown).

2064. See, e.g., United States v. White, 553 F.2d 1137, 1138 (8th Cir. 1977) (per curiam) 
(proper to exclude cross-examination of victim of defendant’s securities fraud regarding her 
reimbursement by government insurance fund because reimbursement not a defense to fraud); 
United States v. Figurski, 545 F.2d 389, 392 (4th Cir. 1976) (proper to exclude cross- 
examination of unindicted coconspirator appearing as government witness regarding his 
relationship with young girl and less-than-honorable discharge when defendant against whom he 
testified charged with distribution of narcotics); United States v. Lind, 542 F.2d 598, 599 (2d 
Cir. 1976) (per curiam) (proper to bar cross-examination regarding kidnap victim’s juvenile 
record because not relevant to defense theory that victim solicited ride and cooperated in 
kidnapping), cert, denied, 430 U.S. 947 (1977).

2065. See United States v. Wood, 550 F.2d 435, 440 (9th Cir. 1976) (proper to limit cross- 
examination as to details of witness’ prior narcotics dealings when details would only confuse 
jury); United States v. Robinson, 546 F.2d 309, 313 (9th Cir. 1976) (proper to exclude cross- 
examination regarding witness’ use of several names during her life because she had been 
married several times and this could only confuse jury), cert, denied, 430 U.S. 918 (1977).

2066. United States v. LaRiche, 549 F.2d 1088, 1096-97 (6th Cir.), cert, denied, 97 S. Ct. 
1687 (1977). If the privileged testimony relates only to collateral matters, striking direct 
testimony is unnecessary. See id. at 1097 (striking direct unnecessary because fifth amendment 
asserted regarding crimes unrelated to charged offense and because witness’ credibility was 
otherwise fully attacked); United States v. DiGiovanni, 544 F.2d 642, 645 (2d Cir. 1976) (motion 
to strike properly denied when fifth amendment asserted regarding collateral matters).

2067. 545 F.2d 1029 (5th Cir. 1977).

If the scope of cross-examination by the defendant has been 
restricted due to a witness’ proper assertion of his fifth amendment 
privilege against self-incrimination, some or all of the direct testimony 
may have to be stricken from the record.2066 2067 The direct testimony 
may, however, be so prejudicial to the defendant that striking it is 
insufficient. In United States v. Demchak, 2061 for example, a father and 
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son had been indicted on several counts of possession, distribution, 
and conspiracy to distribute narcotics. Prior to the trial, the father 
pleaded guilty to the conspiracy charge, leaving the possession and 
distribution charges pending against him. He then was called to testify 
against his son and gave testimony indicating that his son was 
involved in the conspiracy. In the interest of protecting the witness’ 
fifth amendment rights regarding the charges still pending, the trial 
court narrowly limited cross-examination to matters relating to the 
conspiracy, thus precluding any exploration of the natural inferences 
of the father’s testimony that the son also had been involved 
in possession and distribution of the drugs.2068 Because this limitation 
made a proper evaluation of the testimony impossible, the trial court 
granted the motion to strike the father’s testimony.2069 The Fifth 
Circuit held that this action was insufficient to erase the substantial 
prejudice that was the necessary result of the father’s testimony and 
that a mistrial should have been granted.2070

2068. Id. at 1030.
2069. Id.
2070. Id. at 1031.
2071. Fed R. Evid 607; see United States v. Rogers, 549 F.2d 490, 495 n.6 (8th Cir. 1976) 

(Government may impeach its own witness under Rule 607), cert, denied, 97 S. Ct. 2182 (1977). 
The Federal Rules of Evidence changed prior practice in the federal courts. See United States v. 
Rogers, 549 F.2d at 495 n.6 (prior to Rule 607, suprise required to impeach own witness); 
United States v. Dixon, 547 F.2d 1079, 1081-82, 1082 n.l (9th Cir. 1976) (prior to rule, witness 
had to be hostile or his testimony contrary and harmful to party’s case before calling party could 
impeach). But see Graham, The Relationship Among Federal Rules of Evidence 607, 801(d)(1)(A), 
and 403: A Reply to Weinstein’s Evidence, 55 Texas L. Rev. 573,575-76 (1977) (suggesting that 
the requirement of surprise and affirmative damage should be reimposed under Rule 607). 
Under Rule 614 either party may impeach a witness called by the trial judge. See United States 
v. Leslie, 542 F.2d 285, 289 (5th Cir. 1976) (proper for Government to impeach witness called 
by judge at Government’s request).

2072. See United States v. Levine, 546 F.2d 658, 669 (5th Cir. 1977) (defense expert’s 
testimony regarding nonharmful effects of pornography impeached by Senate resolution 
rejecting empirical findings on which expert relied). The credibility of a witness is always in 
issue; therefore, cross-examination for the purpose of impeachment may go beyond the scope of 
direct. Fed. R. Evid. 611(b). Impeached testimony may be supported to rehabilitate the witness. 
See United States v. Lombardi, 550 F.2d 827, 828 (2d Cir. 1977) (per curiam) (when cross- 
examination suggested recent fabrication regarding defendant’s involvement in narcotics 

IMPEACHMENT

Impeachment is the process of discrediting the adverse testimony 
of a witness. Under the Federal Rules of Evidence a party may impeach 
the testimony of any witness including his own.2071 Impeachment may 
be undertaken on cross-examination of the witness or through the 
introduction of extrinsic evidence relating to his credibility.2072
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A party may attack a witness’ credibility with prior statements 
inconsistent with the witness’ trial testimony.2073 A prior statement 
will be deemed inconsistent if there is any material variance between 
the statement and the witness’ trial testimony; thus, the statement 
and the testimony need not be diametrically opposed.2074 A trial judge 
has discretion to rule that a prior statement is inconsistent with an 
asserted lack of memory at trial, and thus, the statement may be 
introduced to impeach the alleged lack of memory.2075 When counsel 
cross-examines a witness regarding his prior statement, the contents 
of the statement need not be disclosed to the witness.2076 Before 
extrinsic evidence of a witness’ prior inconsistent statement is ad
mitted, however, the witness must be given an opportunity to explain 
or deny making the statement.2077 2078

conspiracy, proper to allow questioning on redirect regarding consistent testimony before grand 
jury and at trials of coconspirators); United States v. Juarez, 549 F.2d 1113, 1114 (7th Cir. 
1977) (when cross-examination revealed discrepancies between police testimony and written 
reports, reports properly admitted to show minimal inconsistency); cf. Fed. R. Evid. 801(d)(1)(b) 
(prior consistent statements admissible to rebut charge of recent fabrication or improper 
influence). If there has been no attack on the witness’ credibility, supporting evidence is 
unnecessary, repetitious, and properly excluded. United States v. Navarro-Varelas, 541 F.2d 
1331, 1334 (9th Cir. 1976) (when testimony not attacked, proper to exclude evidence of prior 
consistent statements), cert, denied, 429 U.S. 1045 (1977).

2073. See, e.g., Joyner v. United States, 547 F.2d 1199, 1201-02 (4th Cir. 1977) 
(codefendant’s trial testimony exculpating defendant properly impeached with prior statement 
inculpating defendant); United States v. Cervantes, 542 F.2d 773, 777 (9th Cir. 1976) 
(defendant’s denial of earlier confession properly impeached with prior inculpatory statements 
made to police); United States v. Mendell, 538 F.2d 1238, 1239 (6th Cir. 1976) (per curiam) 
(witness who denied testimony of government witness essential to establish car theft properly 
impeached by prior statement given to federal agent).

2074. See United States v. Rogers, 549 F.2d 490, 496 (8th Cir. 1976) (inconsistency can 
result from changes of position or denial of recollection or can be implied from silence), cert, 
denied, 97 S. Ct. 2182 (1977).

2075. Id. The use of prior statements to impeach lack of memory at trial is not unlimited. See 
United States v. Shoupe, 548 F.2d 636, 641-43 (6th Cir. 1976) (when Government attempted to 
refresh witness’ recollection by examining him about prior statements and by reciting extended, 
unsworn remarks inculpating defendants, defendants denied due process).

2076. Fed. R. Evid. 613(a) & note at 75 (Advisory Committee Notes) (earlier requirement of 
disclosure to witness a “useless impediment to cross-examination”). The contents of a prior 
statement, however, must be disclosed to opposing counsel on request. Id. 613(a).

2077. Id. 613(b); see United States v. Harvey, 547 F.2d 720, 722 (2d Cir. 1976) (when 
government witness denied on direct that she had argued with and threatened defendant, 
extrinsic evidence of prior inconsistent statements admissible); United States v. Cervantes, 542 
F.2d 773, 777 (9th Cir. 1976) (when defendant denied admitting that he sold narcotics, extrinsic 
evidence of such admission allowed during government rebuttal); United States v. Sisto, 534 
F.2d 616, 622 (5th Cir. 1976) (when accomplice denied making statement that he and defendant 
went to Columbia to buy narcotics, extrinsic evidence of statement properly admitted).

2078. 426 U.S. 610 (1976).

Last Term the Supreme Court held in Doyle v. Ohio20™ that the 
Government may not use a defendant’s postarrest silence to impeach 
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his exculpatory statements at trial.2079 2080 Two decisions by the Fifth 
Circuit this term narrowly construed the Doyle limitation on im
peachment. In Mercado v. Massey2060 the court held that the pros
ecutor’s comment during closing argument regarding the defend
ant’s postarrest silence was not improper because the prosecutor 
did not suggest that the silence impeached the defendant’s trial 
testimony.2081 2082 The court’s decision in United States v. Davis,2062 
however, is more difficult to reconcile with Doyle. In Davis the 
Government made clear references to the defendant’s postarrest 
silence, both during cross-examination of the defendant and in closing 
argument. The court held these references constituted harmless error 
because they did not highlight defendant’s silence and did not have 
an intolerably prejudicial impact.2083

2079. Id. at 619. The Court stated that when an accused has been advised of his right to 
remain silent, postarrest silence is extremely ambiguous and the Miranda warnings implicitly 
assure that such silence will carry no penalty. Id. at 617-18; see United States v. Turner, 551 
F.2d 780, 782-83 (8th Cir. 1976) (per curiam) (cross-examination regarding postarrest 
statement to federal inspector did not constitute impeachment by prior silence because 
defendant affirmatively denied any knowledge of forged checks), cert, denied, 97 S. Ct. 2660 
(1977).

2080. 536 F.2d 107 (5th Cir. 1976).
2081. Id. at 109.
2082. 546 F.2d 583 (5th Cir.), cert, denied, 91 S. Ct. 1701 (1977).
2083. Id. at 594-95. The court contrasted this with the situation in Doyle in which the 

prosecutor repeatedly questioned the defendant’s failure to give an exculpatory statement at the 
time of arrest. Id. at 594; see United States v. Harp, 536 F.2d 601, 602-03 (5th Cir. 1976) (per 
curiam) (reversible error when Government highlighted defendant’s prior silence in manner that 
struck at “jugular vein” of his exculpatory trial testimony).

2084. Oregon v. Haas, 420 U.S. 714, 722-24 (1975) (defendant’s exculpatory statements 
properly impeached by statements taken in violation of Miranda)’, Harris v. New York, 401 U.S. 
222, 225-26 (1971) (statements obtained in violation of Miranda properly used to impeach); 
Walder v. United States, 347 U.S. 62, 65 (1954) (evidence obtained in illegal search properly 
used to impeach); United States v. Cervantes, 542 F.2d 773, 777 (9th Cir. 1976) (statements 
obtained in violation of Miranda properly used to impeach). The Supreme Court has not 
addressed the question whether a witness other than the defendant can be impeached by tainted 
evidence. See United States v. Sand, 541 F.2d 1370, 1377-78 (9th Cir. 1976), cert, denied, 429 
U.S. 1103 (1977). In Sand the defendant challenged the impeachment of his former attorney 
during which testimony regarding the defendant’s prior prosecution based on illegally seized 
evidence was elicited. The Ninth Circuit affirmed the defendant’s conviction, however, for even 
if the impeachment constituted a use of the illegal evidence to impeach a witness other than the 
defendant, any error committed was harmless. Id.

2085. Harris v. New York, 401 U.S. 222, 226 (1971) (rights under Miranda cannot be 
perverted into license to use perjury as a defense free from risk of impeachment); see Walder v. 
United States, 347 U.S. 62, 65 (1954) (defendant may not turn illegal seizure to his own 
advantage and provide himself with a shield against his untruths).

Statements obtained as a result of Miranda violations and other 
tainted evidence normally inadmissible at trial may be used for 
impeachment purposes.2084 Although this prevents Miranda warnings 
from becoming a license to perjure,2085 there is a danger that the 
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Government might try to bring before the jury tainted evidence under 
the guise of impeachment. Such evidence, however, may only be used 
to impeach testimony given during the defendant’s direct examina
tion, not testimony elicited solely on cross-examination.2086 The 
Federal Rules of Evidence and the Federal Rules of Criminal Pro
cedure forbid the use of statements made in connection with a with
drawn guilty plea, nolo contendere plea, or an offer to plead against 
the person who made the plea or offer.2087 The Federal Rules of 
Evidence permit impeachment by evidence of prior criminal convic
tions if the crime involved was one of dishonesty or false state
ment2088 or if the crime was punishable by death or imprisonment 

2086. See Agnello v. United States, 269 U.S. 20, 35 (1925) (improper to impeach defendant’s 
statement on cross-examination that he had never seen narcotics by presenting cocaine illegally 
seized from his home; issue not raised on direct); United States v. Mariani, 539 F.2d 915, 924 
(2d Cir. 1976) (when issue of gun ownership not presented on direct, improper to impeach 
defendant’s statement on cross-examination that he had never owned a gun or bullets with 
bullets illegally seized from his car).

2087. Fed. R. Evid. 410; Fed. R. Crim. P. 11(e)(6). The legislative history of these rules 
indicates an intent to preclude the use of such statements for impeachment. As originally 
enacted, Rule 410 of the Federal Rules of Evidence contained a specific exception allowing the 
use of such statements for impeachment. Act of Jan. 2,1975, Pub. L. No. 93-595,88 Stat. 1926. 
The text of the rule, however, was superseded and replaced by Rule 11 (e)(6) of the Federal Rules 
of Criminal Procedure. The conference report accompanying the 1975 amendments to Rule 
11(e)(6) clearly indicates congressional intent to preclude the use of such statements for 
impeachment. See H. R. Rep. No. 414, 94th Cong., 1st Sess. 10, reprinted in [1975] U.S. Code 
Cong. & Ad. News 713, 714 (conference adopted House version allowing use of statements only 
in perjury and false statement prosecutions; Senate version allowed use for impeachment 
purposes).

This intent has not been consistently followed by the federal courts of appeals. Compare 
United States v. Martinez, 536 F.2d 1107, 1108-09 (5th Cir.) (per curiam) (Government’s use of 
defendant’s testimony at time of his attempted guilty plea for impeachment purposes was error, 
but error harmless because confusion about changes in Federal Rules invited error), cert denied, 
429 U.S. 985 (1976) with United States v. Mathis, No. 76-1383, at 3 (4th Cir. Nov. 19, 1976) 
(unpublished per curiam opinion) (use of such statements for impeachment purposes was not 
use “against” a person but merely collateral use and therefore not precluded). In a case involving 
a trial that had begun prior to the effective date of the Rules, the Fourth Circuit upheld the use 
of statements made in connection with a withdrawn guilty plea for impeachment. United States 
v. Tesack, 538 F.2d 1068, 1070-71 (4th Cir.) (per curiam), cert, denied, 429 U.S. 1025 (1976).

2088. Fed. R. Evid. 609(a)(2). Crimes of dishonesty or false statement include perjury, false 
statement, criminal fraud, embezzlement, or false pretense, or any other offense in the nature of 
crimen falsi, which involves some element of deceit, untruthfulness, or falsification. H. R. Rep 
No. 1597, 93d Cong., 2d Sess. 9, reprinted in |1974| U.S. Code Cong. & Ad. News 7098, 7103; 
see United States v. Brashier, 548 F.2d 1315, 1326-27 (9th Cir. 1976) (evidence of prior mail 
fraud conviction properly admitted), cert denied, 429 U.S. 1111 (1977); United States v. Dixon, 
547 F.2d 1079, 1083-84 (9th Cir. 1976) (reversible error to exclude evidence of prior forgery 
convictions); United States v. Cox, 536 F.2d 65, 71 (5th Cir. 1976) (reversible error to admit 
evidence of prior prostitution conviction because it did not involve dishonesty or false 
statement); United States v. Millings, 535 F.2d 121, 123-24 (D.C. Cir. 1976) (reversible errorto 
admit prior conviction for possession of heroin and unlicensed handgun; no dishonesty or false 
statement).

Once the trial judge has determined that a prior conviction involved a crime of dishonesty or 
false statement, he must allow evidence of it to be introduced for impeachment purposes. See 
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in excess of one year2089 and the Government shows that its probative 
value outweighs the prejudicial effect on the defendant.2090 In United 
States v. Mahone2091 the Seventh Circuit indicated that some of the 
factors relevant to this determination include the impeachment value 
of the evidence, the postconviction record of the witness being im
peached, the similarity of the prior crime to the current charge,2092 the 
importance of the defendant’s testimony, and the centrality of the 
credibility issue.2093

United States v. Brashier, 548 F.2d at 1326-27 (trial court has no discretion to exclude evidence 
of prior mail fraud conviction because mail fraud involves dishonesty or false statement); United 
States v. Dixon, 547 F.2d at 1083 (trial court has no discretion to exclude evidence of prior 
forgery convictions because forgery involves dishonesty or false statement).

2089. Fed. R. Evid. 609(a)(1). Impeachment through the use of prior convictions is limited to 
establishing the fact of conviction; further inquiry into the details of the crime may properly be 
excluded. See United States v. Wright, 542 F.2d 975, 978 (7th Cir. 1976) (inquiry into details of 
and motivation for witness’ prior robbery convictions properly restricted), cert, denied, 429 U.S. 
1873 (1977).

2090. Fed R. Evid. 609(a)(1); see United States v. Smith, 551 F.2d 348, 359-60 (D.C. Cir.
1976) (Rule 609 shifts to prosecution burden of proving that probativity of showing witness’ lack 
of credibility outweighs prejudice to defendant); United States v. Mahone, 537 F.2d 922,929 (7 th 
Cir.) (same), cert, denied, 429 U.S. 1025 (1976). Rule 609 apparently limits consideration of 
prejudicial effect to its impact on the defendant. See United States v. Martin,___ F.2d____ ,
___  , No. 75-2092, at 16 n.16 (D.C. Cir. Apr. 4, 1977) (dictum) (rule apparently requires 
admission of all prior convictions of government witness); United States v. Dixon, 547 F.2d 
1079, 1083 (9th Cir. 1976) (reversible error to exclude prior convictions of government witness). 
But see Fed. R. Evid. 403 (any evidence may be excluded if prejudice outweighs probative 
value; prejudice to whom not specified).

2091. 537 F.2d 922 (7th Cir.), cert, denied, 429 U.S. 1025 (1976).
2092. This factor is relevant only when the defendant is the witness being impeached and 

reflects congressional concern that the defendant would be convicted as a result of his prior 
record. See H.R. Rep No. 1597, 93d Cong.. 2d Sess. 9-10, reprinted in 11974] U.S. Code Cong. & 
Ad. News 7098, 7103 (danger of prejudice to nondefendant witness outweighed by need for as 
much evidence as possible on issue of credibility).

2093. 537 F.2d at 929. The Second Circuit applied the balancing test in reviewing a 
conviction for narcotics distribution in United States v. Ortiz, 553 F.2d 782 (2d Cir. 1977). Prior 
to trial, the judge ruled that if the defendant took the stand, the Government could introduce a 
prior narcotics conviction to impeach. As a result, the defendant chose not to testify. Id. at 782. 
A majority of the appellate court agreed that because a narcotics trafficker lives a life of secrecy 
and dissembling, the lower court could reasonably conclude that the prior conviction was 
probative of the defendant’s credibility. Id. The court noted that careful consideration was 
required when the prior conviction and the charged crime involve the same type of offense, but 
that this fact alone did not mandate exclusion. Id. at 784 n.6. Judge Mansfield, dissenting in 
Ortiz, emphasized congressional concern that a party not be deterred from testifying in his own 
defense because of the prejudice that might result from introduction of his prior conviction. Id. 
at 785. After reviewing the legislative history of Rule 609(a)(1), he concluded that the prior 
conviction had little or no probative value, and the similarity of the prior conviction to the crime 
charged was extremely prejudicial, requiring the exclusion of the evidence. Id. at 786-89.

Evidence of a prior conviction otherwise qualifying for admission 
will be excluded if the conviction falls within one of several prohibited 
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categories. If the conviction is over ten years old, for example, it will 
not be admitted unless the court determines that its probative value 
outweighs its prejudicial effect.2094 Evidence of a prior conviction 
usually is inadmissible if the conviction resulted from a juvenile 
adjudication,2095 if the witness sought to be impeached has been 
pardoned or rehabilitated,2096 or if the conviction was obtained 
without benefit of counsel.2097 A pending appeal of the prior 
conviction, however, does not affect admissibility,2098 and by 
consenting to the use of evidence of his prior convictions or by making 
use of such evidence in his case, a defendant waives his right to 
complain of its admission.2099

2094. Fed. R. Evid 609(b); see, e.g., United States v. Carpio, 547 F.2d 490, 493 (9th Cir. 
1976) (11-year-old felony conviction properly excluded); United States v. Thome, 547 F.2d 56, 
58 (8th Cir. 1976) (per curiam) (1952 and 1959 felony convictions properly excluded); United 
States v. Cox, 536 F.2d 65, 71-72 (5th Cir. 1976) (1958 and 1960 immigration law violations 
erroneously admitted). The party seeking to introduce the evidence must give the adverse party 
sufficient notice to contest its use. Fed. R. Evid. 609(b).

2095. Fed. R. Evid. 609(d); see United States v. Lind, 542 F.2d 598, 599 (2d Cir. 1976) (per 
curiam) (proper to exclude kidnap victim’s juvenile record), cert, denied, 430 U.S. 947 (1977). 
Juvenile adjudications may be admitted to impeach a witness other than the defendant if the 
conviction would have been admissible to impeach an adult and if the evidence is necessary to a 
fair determination of guilt or innocence. Fed. R. Evid. 609(d); see United States v. Decker, 543 
F.2d 1102, 1103-04 (5th Cir. 1976) (evidence of government witness’ juvenile record properly 
excluded when defendant proffered no evidence concerning the adjudication and when witness 
only indirectly implicated defendant in narcotics conspiracy).

2096. Fed. R. Evid. 609(c). An actual certificate of rehabilitation is not necessary to block 
admission. See United States v. Thome, 547 F.2d 56, 59 (8th Cir. 1976) (proper to exclude 1973 
drug conviction when trial judge made finding of rehabilitation).

2097. Loper v. Beto, 405 U.S. 473, 483 (1972); see Chapman v. United States, 547 F.2d 
1240, 1241 n.l (5th Cir.) (evidence of two uncounseled felony convictions merely cumulative and 
any error in admitting such evidence harmless), cert, denied, 97 S. Ct. 1705 (1977); Agee v. 
Wyrick, 546 F.2d 1324, 1326 (8th Cir. 1976) (per curiam) (possible error in admitting evidence 
of prior uncounseled misdemeanor conviction harmless). Lack of counsel at a parole revocation 
hearing, however, does not block use of the underlying conviction if it is otherwise admissible. 
Langston v. Estelle, 544 F.2d 1331, 1332 (5th Cir. 1977) (per curiam).

2098. Fed. R. Evid. 609(e). Evidence of the fact of appeal is also admissible. Id. Even if the 
person being impeached received a suspended sentence for his prior conviction, that fact would 
not bar its impeachment use. United States v. Collins, 552 F.2d 243, 247-48 (8th Cir. 1977).

2099. See United States v. Mariani, 539 F.2d 915, 920-21 (2d Cir. 1976) (defendant’s use of 
challenged evidence of his prior drug conviction cured any error); Bibbs v. Twomey, 538 F.2d 
151, 153 (7th Cir. 1976) (per curiam) (defendant’s consent to government use of his prior 
convictions and his use of them in closing arguments was a tactical decision constituting deliber
ate waiver), cert, denied, 429 U.S. 1102 (1977).

Under certain circumstances evidence of a witness’ prior mis
conduct not resulting in a conviction may also be used for 
impeachment. Counsel may elicit such evidence from a witness on 
cross-examination if it is probative of the veracity of the witness or of 
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another witness as to whose character the witness being cross- 
examined has testified.2100 Although the Federal Rules of Evidence 
prohibit the use of extrinsic evidence to show prior misconduct,2101 the 
Seventh Circuit in United States v. Wright2102 found an exception to 
this ban on extrinsic evidence. In Wright a government witness’ 
testimony regarding an alleged threatening statement made by the 
defendant was stricken as not probative of veracity. On cross- 
examination the defendant voluntarily raised the issue of the 
statement and denied making it. The prosecution recalled the 
government witness and over objection introduced his testimony 
regarding the threat.2103 The court cited no authority for such an 
exception and the holding appears unsupported by the Federal Rules 
or by traditional evidence principles.2104

2100. Fed. R. Evid. 608(b); see, e.g., United States v. Robinson, 546 F.2d 309, 311 (9th Cir. 
1976) (proper to exclude questions about failure to make television payments because not 
indicative of truthfulness), cert, denied, 430 U.S. 918 (1977); United States v. Figurski, 545 F.2d 
389, 392 (4th Cir. 1976) (proper to exclude cross-examination about reasons for witness’ less- 
than-honorable discharge because not probative of truthfulness); United States v. Estell, 539 
F.2d 697, 700 (10th Cir.) (no abuse of discretion to exclude cross-examination of witness 
regarding theft of meat and passing bad checks that did not result in conviction), cert, denied, 
429 U.S. 982 (1976).

2101. Fed. R. Evid. 608(b); see United States v. McFadyen-Snider, 552 F.2d 1178, 1184 (6th 
Cir. 1977) (reversible error to allow extrinsic evidence of defendant’s illicit sexual activities); 
United States v. Cluck, 544 F.2d 195, 196 (5th Cir. 1976) (per curiam) (reversible error to allow 
extrinsic evidence of defendant’s prior arrests not resulting in convictions); United States v. 
Cox, 536 F.2d 65, 71-72 (5th Cir. 1976) (reversible error to allow extrinsic evidence of 
defendant’s prior immigration law violations resulting only in civil sanctions).

2102. 542 F.2d 975 (7th Cir. 1976), cert, denied, 429 U.S. 1073 (1977).
2103. Id. at 980. The prior act of misconduct was a statement by the defendant that if he 

had his gun, the results of a fight he was involved in would have been different. Id. at 979.
2104. See McCormick §41, at 84 (in jurisdictions permitting impeachment by proof of 

misconduct, accepted rule is that the proof is limited to testimony elicited on cross- 
examination).

2105. See United States v. Benavides, 549 F.2d 392, 394 (5th Cir. 1977) (error to restrict 
cross-examination of government witness regarding whether he had been promised leniency in 
return for testimony); United States v. Harvey, 547 F.2d 720, 723-24 (2d Cir. 1976) (reversible 
error to prohibit defense from calling witness to testify regarding acrimonious relationship be
tween government witness and defendant); United States v. Hodnett, 537 F.2d 828, 829 (5th 
vir. 1976) (per curiam) (government inquiry into defense witness’ attitude toward drug use 
proper as showing possible bias in drug case).

The Government may anticipate a claim of bias against one of its witnesses because of his 
relationship with the defendant by presenting evidence of the relationship on direct examination 
and by offering evidence that the witness is aware that he will be prosecuted if he testifies 
falsely. See United States v. Araujo, 539 F.2d 287, 290 (2d Cir.) (Government properly showed 
on direct that witness had been told his cooperation would be brought to attention of 
sentencing judge and that he would be prosecuted if he testified falsely), cert, denied, 429 U.S. 
983 (1976). Similarly, the Government may rebut an inference of bias with evidence that the 
witness and the defendant may have colluded in the incident introduced to show bias. See 

Evidence of a witness’ possible bias may be introduced to impeach 
his testimony,2105 even if such evidence otherwise might be 
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inadmissible for impeachment. The Fifth Circuit in United States v. 
Croucher2106 held that the trial judge committed reversible error when 
he limited the defendant’s inquiry into the past criminal record of the 
key government witness to prior convictions involving moral 
turpitude. By preventing the defendant from questioning the witness 
as to criminal actions that might be brought against him in the future, 
the defense was prevented from presenting to the jury evidence of 
possible bias.2107 As long as the possibility of bias is presented to the 
jury, however, the trial court may restrict the scope of the inquiry into 
the matter.2108

United States v. Brown, 547 F.2d 438, 445-46 (8th Cir.) (when defendant attempted to show 
bias of witness as result of prior investigation by defendant of a theft allegedly committed by 
witness, Government properly allowed to introduce evidence that witness and defendant 
colluded in obstructing investigation), cert, denied, 430 U.S. 937 (1977).

2106. 532 F.2d 1042 (5th Cir. 1976).
2107. Id. at 1045-46. The party seeking to demonstrate bias with evidence that would 

normally be inadmissible for impeachment must apprise the trial judge of the purpose for which 
the evidence is offered. See United States v. Harris, 542 F.2d 1283, 1302 (7th Cir. 1976) 
(although witness’ activities as prostitute may be admissible to show bias, proper for judge to 
exclude when not informed of intent to show bias or how the evidence could do so); United 
States v. Garcia, 531 F.2d 1303, 1307 (5th Cir.) (although prior arrest of informer may be 
admissible to show bias, no error to exclude when judge not told nature of inquiry), cert, denied, 
429 U.S. 941 (1976).

2108. See United States v. Kelley, 545 F.2d 619, 623 (8th Cir. 1976) (proper to exclude 
evidence of threats by witnesses against defendant when sufficient evidence of bias already 
before jury), cert, denied, 430 U.S. 933 (1977); United States v. Quinn, 543 F.2d 640, 651 (8th 
Cir. 1976) (when fact of government witness’ acquaintance with government agent presented, no 
abuse of discretion to limit cross-examination regarding details of witness’ dealings with 
Government); United States v. Markham, 537 F.2d 187, 195-96 (5th Cir. 1976) (proper to 
exclude repetitious evidence when bias of complaining witness apparent from his testimony), 
cert, denied, 429 U.S. 1041 (1977); United States v. Onori, 535 F.2d 938, 945-46 (5th Cir. 1976) 
(when jury informed that government witness received promise of favorable treatment and 
payment for arrests, proper to restrict cross-examination on matter); cf. United States v. 
Ramirez, 533 F.2d 138, 142 (5th Cir.) (proper to prohibit cross-examination of government 
agent regarding amount paid to informant because this could only show bias of informant who 
did not testify), cert, denied, 429 U.S. 884 (1976).

2109. Fed. R. Evid. 501. This term two circuits considered the availability of particular 
privileges solely on the basis of whether the privilege existed at common law. See United States 
v. Craig, 537 F.2d 957, 958 (7th Cir. 1976) (en banc) (per curiam) (no speech and debate 
privilege for state legislators because no privilege existed at common law); United States v. 
Meagher, 531 F.2d 752,753 (5th Cir. 1976) (no physician-patient privilege because none existed 
at common law), cert, denied, 429 U.S. 853 (1976).

PRIVILEGE

Under the Federal Rules of Evidence testimonial privileges in the 
federal courts are to be “governed by the principles of common law as 
they may be interpreted by the courts of the United States in light of 
reason and experience.”2109 By enacting this rule, Congress intended
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to provide the courts with discretion to develop rules of privilege on a 
case-by-case basis.2110 Before adopting a particular privilege, courts 
balance the need to present all relevant and reliable evidence to the 
factfinder against the interest in protecting and fostering the 
privileged relationship.2111

2110. S. Rep No. 1277, 93d Cong., 2d Sess. 13, reprinted in [1974] U.S. Code Cong. & Ad. 
News 7051, 7059; 120 Cong Rec. 40891 (1974) (remarks of Rep. Hungate). See also 
Krattenmaker, Interpersonal Testimonial Privileges Under the Federal Rules of Evidence: A 
Suggested Approach, 64 Geo. L.J. 613, 638-46 (1976).

2111. See In re Grand Jury Impaneled Jan. 21, 1975, 541 F.2d 373, 382-83 (3d Cir. 1976) 
(privilege designed to preserve confidentiality of reports required to be filed under state law 
inapplicable to documents subpoenaed by federal grand jury; grand jury’s need for information 
outweighs state’s interest in ensuring voluntary compliance with reporting requirements).

2112. McCormick §92, at 192.
2113. Id. §87, at 175.
2114. Id. §92, at 192. Thus, the Supreme Court held last Term that an attorney must produce 

the workpapers of his client’s accountant unless the client would have been privileged to 
withhold the documents had they been in his possession. Fisher v. United States, 425 U.S. 391, 
405 (1976).

2115. See United States v. Lechoco, 542 F.2d 84, 85 (D.C. Cir. 1976) (per curiam) (no 
attorney-client privilege when phone conversations between defendant and his attorney made in 
presence of hostage and tape-recorded with defendant’s knowledge by law enforcement 
authorities).

2116. See United States v. Palmer, 536 F.2d, 1278, 1281 (9th Cir. 1976) (when defendant 
arranged for attorney to remove material evidence from jurisdiction, evidence not protected by 
attorney-client privilege; no legal advice sought).

2117. In re Grand Jury Subpoena Served Upon Doe, 551 F.2d 899, 900-02 (2d Cir. 1977) 
(privilege inapplicable to conversations between attorney and client regarding ongoing attempt 
to bribe juror); United States v. Hodge & Zweig, 548 F.2d 1347, 1354-55 (9th Cir. 1977) 
(privilege inapplicable to attorney-client consultation regarding continuing narcotics con
spiracy).

Although the client’s identity and nature of his fee arrangements normally are not privileged, 
they will be protected if their disclosure would implicate the client in the criminal activity for 
which the legal advice was sought. See United States v. Hodge & Zweig, 548 F.2d at 1353-55 
(disclosure of fee arrangements would link client to narcotics conspiracy because it would show 
fees paid by admitted conspirator; privilege inapplicable, however, because of continuing 
conspiracy).

Federal courts recognize a privilege protecting confidential 
communications between attorneys and their clients.2112 The privilege 
is designed to encourage full disclosure of all information relevant to 
the client’s defense2113 and thus belongs to the client alone.2114 The 
privilege protects only those communications that are made in a 
manner calculated to preserve their confidentiality; thus, a conversa
tion between an attorney and his client taking place in the presence of 
a third party may not be protected.2115 Because only legitimate legal 
advice falls within the privilege,2116 conversations in furtherance of a 
continuing or a future crime are not protected.2117 If the client 
disputes the quality of his attorney’s advice or representation, 
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he waives the privilege regarding communications relevant to the 
challenged matter.2118 Because a confidential attorney-client relation
ship is required for effective assistance of counsel, government 
intrusions into this relationship may violate a defendant’s sixth 
amendment right to counsel.2119

2118. See United States v. McCambridge, 551 F.2d 865, 873-74 (1st Cir. 1977) (when 
defendant alleged ineffective assistance of counsel regarding his decision not to testify, privilege 
waived as to conversations relevant to that decision); Johnson v. United States, 542 F.2d 941, 
942 (5th Cir. 1976) (per curiam) (when guilty plea challenged because not knowingly made, 
defendant waived privilege as to conversations relevant to making of the plea), cert, denied, 430 
U.S. 934 (1977).

2119. See Poulin v. Gunn, 548 F.2d 1379, 1380 (9th Cir. 1977) (per curiam) (because bailiff 
testified to conversations made during course of the trial between attorney and client, case 
remanded to determine whether communications conducted in manner designed to preserve 
confidentiality and whether sixth amendment violation had occurred), petition for cert, filed, 45 
U.S.L.W. 3826 (U.S. May 24, 1977); United States v. Valencia, 541 F.2d 618, 620-21 (6th Cir. 
1976) (because attorney’s secretary, a paid government informant, provided Government with 
copies of attorney’s files relating to his client and testified at trial regarding discussions among 
defendants who included attorney and client, charges against attorney dismissed and case 
remanded to determine whether client’s conviction so tainted that dismissal or new trial 
required); United States v. Dodge, 538 F.2d 770, 778-79 (8th Cir. 1976) (because friendship 
between government informants and defendants terminated prior to any significant discussions 
between defendants and their counsel and because informants lacked access to legal records and 
obtained no relevant defense information, no violation of right to counsel).

2120. United States v. Crockett, 534 F.2d 589, 604 (5th Cir. 1976). Whether a marriage exists 
for the purposes of this privilege is determined by the law of the state in which the couple 
resides. See United States v. White, 545 F.2d 1129, 1130 (8th Cir. 1976) (per curiam) (no 
privilege for couple living together in state not recognizing common law marriages).

The marital privilege does not protect communications made prior to marriage or those not 
made in a manner designed to preserve their confidentiality. See United States v. Pensinger, 549 
F.2d 1150, 1151-52 (8th Cir. 1977) (former wife’s testimony that husband told her before 
marriage about bank robbery and after marriage discussed details of robbery with her and two 
others properly admitted at husband’s trial).

2121. See Hawkins v. United States, 358 U.S. 74, 77-79 (1958) (error to admit wife’s 
voluntary testimony in Mann Act prosecution against husband over his objection); United States 
v. White, 545 F.2d 1129, 1130 (8th Cir. 1976) (per curiam) (one spouse cannot be compelled to 
be witness against the other in federal criminal cases). But see United States v. Hayes, 535 F.2d 
479, 481-82 (8th Cir. 1976) (per curiam) (despite serious question regarding violation of 
defendant’s marital privilege, when defendant called wife as witness in state murder trial, 
harmless error to admit transcript of wife’s testimony incriminating husband in subsequent 
federal prosecution). The privilege of each spouse against adverse testimony is terminated when 
the marriage ends by death or divorce. McCormick §85, at 171.

2122. See United States v. Crockett, 534 F.2d 589, 604 (5th Cir. 1976) (codefendant could 
not appeal admission of evidence on basis of defendant’s marital privilege).

Federal courts recognize a marital privilege protecting confidential 
communications between spouses.2120 In addition, one spouse may 
object to adverse testimony by the other spouse even if the testimony 
is voluntary and does not involve confidential communications.2121 
The marital privilege is personal to the husband and wife; thus, third 
parties who may be incriminated by disclosure of confidential marital 
communications may not assert the privilege.2122
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The Government enjoys limited privileges against disclosing its 
confidential files and the identity of its confidential informants.2123 
The Government’s interest in the confidentiality of its files, however, 
must be balanced against the defendant’s need for relevant 
exculpatory information.2124 The privilege regarding an informant’s 
identity also must give way if disclosure would be relevant and helpful 
to the defense or if it is essential to a fair determination of guilt or 
innocence.2125

2123. See generally McCormick §§106-113.
2124. See United States v. Brown, 539 F.2d 467, 470 (5th Cir. 1976) (per curiam) 

(insufficient for Government to assert that file contains no relevant information; trial court 
should examine file in camera to determine if disclosure necessary).

2125. See notes 1032-50 supra and accompanying text (discovery of informants).
2126. McCormick §98, at 212.
2127. Id. at 213.
2128. 531 F.2d 752 (5th Cir. 1976).
2129. Id. at 753; see Fed. R. Evid. 501 & note at 194 (Advisory Committee Notes). The court 

indicated that even if the privilege were recognized, the defendant had probably waived it by 
placing his mental condition in issue. 531 F.2d at 753.

2130. 542 F.2d 1064 (9th Cir. 1976), cert, denied, 430 U.S. 954 (1977).
2131. Id. at 1067-68.
2132. Id. at 1067.
2133. Id. at 1069.
2134. See McCormick § 103, at 222 (implying that most jurisdictions recognizing a physician

patient privilege apply it even when patient’s mental or physical condition is at issue).

Although a physician-patient privilege was not recognized at 
common law, it has been enacted by statute in over two-thirds of the 
states.2126 The privilege is designed to encourage the full disclosure by 
the patient of information necessary for effective treatment.2127 2128 Two 
decisions this term indicate some uncertainty as to the existence of a 
physician-patient privilege in the federal courts. The Fifth Circuit in 
United States v. Meagher2129 2130 held that because the privilege did not 
exist at common law, the Federal Rules of Evidence preclude its 
recognition in federal courts.2129 In Caesar v. Mountanos 2120 however, 
the Ninth Circuit held that the constitutional right to privacy en
compasses a limited doctor-patient privilege, at least in the field of 
psychotherapy in which absolute confidentiality is more essential than 
in other medical disciplines.2131 The court nonetheless decided that 
there are occasions when limited intrusions into this relationship are 
justified.2132 Thus, the court found the privilege to be inapplicable 
because of the compelling state interest in ensuring that the truth be 
ascertained in legal proceedings in which the patient had placed his 
mental condition in issue.2133 Whether this state interest would be 
sufficient to overcome the privilege in federal court if the defendant’s 
mental state was not in issue has not been decided.2134 If the privilege 
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is grounded in considerations of privacy, its constitutional dimension 
would make it applicable in federal court.2135

2135. Rule 501 provides several exceptions to the general limitation of privileges to those 
existing at common law, including an exception for a privilege “required by the Constitution of 
the United States.” Fed. R. Evid. 501.

2136. U.S. CONST, amend. V; see Hoffman v. United States, 341 U.S. 479, 485-87 (1951) 
(grand jury witness may refuse to answer questions when clear that response may be 
incriminatory). The fifth amendment privilege is founded on the principle that the accusatory 
system of criminal justice requires the Government to establish an individual’s guilt without 
evidence that the individual has been compelled to give. Miranda v. Arizona, 384 U.S. 436, 460 
(1966). Although the privilege obviously protects certain privacy interests, the Supreme Court 
recently confirmed that the amendment’s scope is limited to situations involving testimonial 
compulsion and that any broader protection for private information must stem from other 
constitutional sources such as the fourth amendment. Fisher v. United States, 425 U.S. 391, 
399-401, 399 n.5, 401 nn. 6-7 (1976) (fifth amendment protects only against compelled testi
monial communications, not compelled production of incriminating documents).

2137. Hoffman v. United States, 341 U.S. 479, 486 (1951).
2138. U.S. Const, amend. V.

SELF-INCRIMINATION

The fifth amendment privilege against self-incrimination protects 
an individual from being compelled to make testimonial communica
tions that might incriminate him.2136 Incriminatory statements include 
not only those that could directly support a criminal prosecution, but 
also those that could provide a link in a chain of evidence leading to 
liability.2137 The language of the amendment, which states that “no 
person . . . shall be compelled in any criminal case to be a witness 
against himself,”2138 provides a convenient analytic framework with 
three areas of inquiry: what is the meaning of “person,” what 
constitutes compulsion, and what types of evidence may a person be 
compelled to provide.

Because the privilege against self-incrimination is personal, it may 
not be asserted by or on behalf of a corporation or other institutional 
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entity.2139 For example, in United States v. Radetsky,2140 a physician 
charged with filing false medicare claims moved to suppress records 
subpoenaed from his clinic on fifth amendment grounds, claiming that 
they were his personal records regarding the treatment of his 
patients.2141 The Tenth Circuit held that because the clinic was 
organized as a professional corporation with the defendant as 
president and sole shareholder and because all payments for 
treatment were made to the clinic rather than to individual doctors, 
the records were held by the defendant only in a representative 
capacity for the clinic and therefore were not privileged.2142

2139. Bellis v. United States, 417 U.S. 85, 100-01 (1974) (privilege does not apply to 
subpoenaed financial records of three-man law partnership); United States v. Marlin, 546 F.2d 
825,827 (9th Cir. 1976) (privilege does not apply to subpoenaed financial records of defendant’s 
joint ventures and limited partnerships); United States v. Cheramie Bo-Truc #5, Inc., 538 F.2d 
696, 697 (5th Cir. 1976) (privilege does not apply to corporate records regarding number of men 
on corporation’s fishing vessels in prosecution for failure to fully man vessels). Corporate 
officers are not privileged regarding corporate records that may be personally incriminatory. See 
United States v. Jobin, 535 F.2d 154, 159 (1st Cir. 1976) (defendant charged with failure to file 
tax return could not claim fifth amendment privilege in regard to personally incriminatory 
records of his corporation).

A person whose crimes would be disclosed by another’s testimony cannot claim the privilege 
with respect to that testimony. See United States v. Castillo, No. 75-2168, at 10 (4th Cir. Sept. 
22, 1976) (unpublished per curiam opinion) (privilege may not be asserted by defendant whose 
crimes might be disclosed by codefendant’s testimony), cert, denied, 429 U.S. 1075 (1977). An 
attorney, however, may assert the privilege on behalf of his client. McCormick § 120, at 254; 
see United States v. Hodge & Zweig, 548 F.2d 1347, 1352 (9th Cir. 1977) (because client had 
already pleaded guilty and could not properly assert privilege himself, attorney could not do so 
for him).

2140. 535 F.2d 556 (10th Cir.), cert, denied, 429 U.S. 826 (1976).
2141. Id. at 568.
2142. Id. at 569.
2143. McCormick § 130, at 272. If a defendant chooses not to testify, he may not introduce 

the transcript of his testimony from a prior trial. United States v. Bennett, 539 F.2d 45,54 (10th 
Cir.), cert, denied, 429 U.S. 925 (1976).

2144. See Garner v. United States, 424 U.S. 648, 665 (1976) (taxpayer who provided self- 
incriminatory information on tax return may not later claim privilege as to that information); Scott 
v. Oliver, 552 F.2d 20, 21 (1st Cir. 1977) (per curiam) (defendant who failed to object to court- 
ordered psychiatric examination and to psychiatrist’s trial testimony waived privilege as to 
statements made during examination); Leary v. United States, 544 F.2d 1266, 1269 (5th Cir. 
1977) (defendant who made false statements to customs agent waived privilege as to those 
statements).

2145. United States v. Brannon, 546 F.2d 1242, 1246 (5th Cir. 1977); United States v. 
Palmer, 536 F.2d 1278, 1282 (9th Cir. 1976).

The fifth amendment permits a defendant to refrain from testifying 
in his own defense.2143 The privilege must be affirmatively as
serted,2144 however, and a defendant who takes the stand waives the 
privilege and must respond to all relevant questions, including 
questions on cross-examination.2145 A witness other than the 
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defendant may refuse to testify only if he demonstrates that he 
properly could assert the privilege in response to essentially all 
relevant questions.2146 The trial court must undertake a particularized 
inquiry into each area of the witness’ potential testimony before 
sustaining a claim of privilege and must find that the witness is 
confronted with substantial hazards of incrimination.2147 In evaluating 
a witness’ assertion of the privilege, the trial judge is not limited to 
facts on the record, but may also take into account his perceptions of 
the particular circumstances of the case.2148 If he does not have 
sufficient evidence to assess the invocation of the privilege, he may 
examine the witness in camera.2™9

2146. See United States v. Harris, 542 F.2d 1283, 1297-98 (7th Cir. 1976) (proper to allow 
two unindicted coconspirators to refuse to take stand when one was awaiting trial on charges 
related to his testimony and the other was appealing a conviction); United States v. Melchor 
Moreno, 536 F.2d 1042, 1049-51 (5th Cir. 1976) (reversible error to allow informant to refuse to 
take stand when court surmised there was no danger of prosecution resulting from answers he 
might give).

Once on the stand, the witness may invoke the privilege only in response to potentially 
incriminating questions. McCormick § 136, at 289. A witness who has incriminated himself in 
response to some questions may assert the privilege as to others if there is a risk of further 
incrimination. United States v. LaRiche, 549 F.2d 1088, 1096 (6th Cir.) (witness who testified 
on cross-examination regarding his extensive criminal record could properly assert privilege 
regarding other unreported criminal activity), cert, denied, 97 S. Ct. 1687 (1977); cf. United 
States v. Larry, 536 F.2d 1149, 1154-55 (6th Cir. 1976) (witness may invoke privilege regarding 
the subject matter of testimony at prior trial if testimony resulted from failure to apprise witness 
of fifth amendment rights), cert, denied, 429 U.S. 984 (1977).

2147. United States v. Melchor Moreno, 536 F.2d 1042, 1049 (5th Cir. 1976); see United 
States v. Yanagita, 552 F.2d 940, 946-47 (2d Cir. 1977) (witness granted use immunity failed to 
establish likelihood of foreign prosecution; thus may not claim privilege); United States v. Hodge 
& Zweig, 548 F.2d 1347, 1352 (9th Cir. 1977) (witness who had already pleaded guilty and been 
sentenced could not claim privilege as to these matters); United States v. Ellsworth, 547 F.2d 
1096, 1098 (9th Cir. 1976) (defendant given written assurance that information supplied would 
not be used in tax prosecution could not claim privilege as to financial information required to 
establish indigency when charged with filing false tax return), cert, denied, 97 S. Ct. 2636 (1977).

2148. See Roznovsky v. Estelle, 546 F.2d 1185, 1187-88 (5th Cir. 1977) (claim of privilege 
properly allowed without hearing when apparent from defendant’s testimony that witness 
claiming privilege may have been involved in crime being prosecuted); United States v. Harris, 
542 F.2d 1283, 1298 (7th Cir. 1976) (claim of privilege properly allowed when judge aware that 
one witness awaiting trial on charges related to his testimony and another witness appealing his 
conviction).

2149. United States v. Melchor Moreno, 536 F.2d 1042, 1046-48 (5th Cir. 1976). The trial 
judge should limit his examination of the witness to determining whether reasonable grounds 
exist to fear incrimination. Id. at 1046.

2150. Michigan v. Tucker, 417 U.S. 433, 440 (1974); see United States v. Washington, 97 S. 
Ct. 1814, 1819 (1977) (when grand jury witness advised of his right to remain silent and that any 
statements made could be used against him, his responses were not compelled and therefore not 
privileged even though he was not advised he was a putative defendant); United States v. 
Agrusa, 541 F.2d 690, 702 (8th Cir. 1976) (fifth amendment privilege does not prevent use of 
lawfully intercepted conversations), cert, denied, 429 U.S. 1045 (1977).

" The fifth amendment privilege proscribes self-incrimination that 
results from any genuine compulsion of testimony.2150 A witness who 
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has been granted immunity from the use and derivative use of his 
testimony may be compelled to testify, however, because any danger 
of incrimination has been eliminated.2151 A grant of immunity 
prohibits use of the witness’ testimony only in later criminal 
proceedings.2152 The testimony of a witness who perjures himself 
under a grant of immunity may nevertheless be used against him in a 
prosecution for perjury.2153

2151. See Kastigar v. United States, 406 U.S. 441, 442, 446 (1972) (use and derivative use 
immunity is coextensive with fifth amendment privilege and sufficient to compel testimony); 
United States v. Frumento, 552 F.2d 534, 542 (3d Cir. 1977) (witness properly held in contempt 
for refusing to testify after being granted immunity); United States v. Silkman, 543 F.2d 1218, 
1220 (8th Cir. 1976) (per curiam) (taxpayer properly ordered to comply with IRS summons for 
his tax records because he was granted immunity as to information they contained), cert, denied, 
97 S. Ct. 2185 (1977); Block v. Consino, 535 F.2d 1165, 1167-69 (9th Cir.) (bankrupt properly 
held in contempt for refusal to testify in bankruptcy proceeding after being granted immunity), 
cert denied, 429 U.S. 861 (1976).

The Government alone has the power to grant immunity to a witness. See United States v. 
Smith, 542 F.2d 711, 715 (7th Cir. 1976) (trial court properly refused to compel Government to 
seek immunity for defense witness who asserted privilege); 18 U.S.C. § 6003 (1970) (court shall 
grant immunity to witness at request of United States attorney). But see United States v. 
Gaither, 539 F.2d 753, 754 (D.C. Cir.) (per curiam) (statement of Bazelon, C.J., voting to deny 
rehearing en banc) (suggesting necessity of balancing defendant’s need for exculpatory 
testimony against possibility of jeopardizing future prosecutions), cert, denied, 429 U.S. 961 
(1976). Although suggesting the desirability of adopting a balancing approach in deter
mining whether grants of immunity ought to be awarded, Chief Justice Bazelon did not 
reach the question whether the court could compel the Government to grant immunity. He felt 
that because the defendant had not requested the trial judge to compel immunity, the case did 
not warrant the attention of the en banc court. 539 F.2d at 745-55 (statement of Bazelon, C.J., 
voting to deny rehearing en banc). See generally note, Separation of Powers and Defense Witness 
Immunity, 66 Geo L.J. 51 (1977).

2152. See In re Daley, 549 F.2d 469, 476-77 (7th Cir. 1977) (grand jury witness’ immunized 
testimony may be used against him in later state bar disciplinary proceeding). If a witness 
demonstrates the possibility that his immunized testimony has been used against him in a 
criminal proceeding, the Government has an affirmative duty to show that the information was 
actually obtained from a wholly independent source. Kastigar v. United States, 406 U.S. 441, 
460-62 (1972); United States v. McDonnel, 550 F.2d 1010, 1011-12 (5th Cir. 1977) (per 
curiam) (government witness’ assertion that his testimony was based on independent 
investigation of defendant’s activities and not on immunized conversations sufficient to carry 
Government’s burden), cert, denied, 46 U.S.L.W. 3194 (U.S. Oct. 4, 1977); United States v. 
Hinton, 543 F.2d 1002, 1009-10 (2d Cir. 1976) (when same grand jury that had heard 
defendant’s immunized testimony later indicted him on charges related to testimony, 
Government failed to meet its burden by asserting that defendant had given no incriminating 
testimony before grand jury), cert, denied, 97 S. Ct. 1677 (1977).

2153. 18U.S.C. §6002 (1970). The Seventh Circuitheld this term that inconsistent testimony 
given under two different grants of immunity could not be used as a basis for a prosecution for 
inconsistent declarations because one of the declarations by implication was truthful and 
therefore protected by the immunity. United States v. Patrick, 542 F.2d 381, 386 (7th Cir. 1976), 
cert, denied, 97 S.Ct. 1551 (1977). Similarly, the Second Circuit held that a witness may assert his 
privilege at trial on the ground that his testimony would incriminate him as to perjured testimony 
given under immunity to a grand jury. United States v. Housand, 550 F.2d 818,823 (2d Cir.), cert, 
denied, 97 S. Ct. 2931 (1977).
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The compulsion forbidden by the fifth amendment may take many 
forms. In Lefkowitz v. Cunningham215* an official of the New York 
Democratic Party refused to sign a waiver of immunity or testify 
before a grand jury investigating his conduct in office. By state statute 
this failure to cooperate justified his removal from office and barred 
him from holding any public or political office for five years.2154 2155 The 
Supreme Court held the statute unconstitutional because it penalized 
the assertion of fifth amendment rights by imposing sanctions to 
compel testimony.2156 The amendment also proscribes more indirect 
burdens on an individual’s assertion of the privilege;2157 thus, the 
Government may not comment adversely on the defendant’s failure to 
take the stand in his own defense.2158

2154. 97 S. Ct. 2132 (1977).
2155. Id. at 2136.
2156. Id. at 2137; see Lefkowitz v. Turley, 414 U.S. 70, 77-79 (1973) (New York could not 

cancel government contracts because of architects’ refusal to waive privilege before grand jury 
investigating corruption in public contracting); Gardner v. Broderick, 392 U.S. 273, 279 (1968) 
(New York could not discharge police officer because of refusal to waive privilege before grand 
jury investigating official corruption); United States v. Kuh, 541 F.2d 672, 677 (7th Cir. 1976) 
(defendant may not be prosecuted under statute requiring disclosure of felonies when disclosure 
could incriminate defendant for receiving stolen money).

2157. See United States v. Garcia, 544 F.2d 681, 685 (3d Cir. 1976) (sentencing judge may not 
condition leniency on defendant’s disclosure of information to police when such disclosure could 
incriminate him beyond scope of his guilty plea). The fifth amendment privilege is not 
impermissibly burdened, however, when the defendant is faced with the choice of not defending 
himself at a federal parole revocation hearing or risking the use of that testimony against him in 
a later state criminal proceeding. United States v. Brugger, 549 F.2d 2,4 (7th Cir.),cert denied, 97 
S. Ct. 2186 (1977). Although no adverse inference may be drawn from a proper assertion of the 
privilege against self-incrimination, the jury is entitled to draw adverse inferences regarding a 
defendant’s credibility if the privilege is improperly asserted. United States v. Brannon, 546 F.2d 
1242, 1247 (5th Cir. 1977).

2158. Griffin v. California, 380 U.S. 609, 613-15 (1965).
2159. Schmerber v. United States, 384 U.S. 757, 761 (1966); see United States v. Field, 532 

F.2d 404, 406-07 (5th Cir.) (privilege does not apply when witness’ act of testifying, rather than 
anything he might say, could incriminate the witness in his home country), cert denied, 429 U.S. 
940 (1976); McCormick § 124, at 264-66.

2160. Schmerber v. United States, 384 U.S. 757, 763-65 (1966).

p- Perhaps the most difficult question regarding the scope of the 
privilege against self-incrimination is the extent to which it applies to 
evidence other than oral testimony. Because the fifth amendment 
protects a person from being compelled to be a witness against himself, 

'the privilege has been limited to situations involving communications 
or testimony.2159 Thus, the privilege has been held inapplicable to the 
compelled production of blood samples,2160 handwriting exemp
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lars,2161 voice exemplars,2162 and other physical evidence.2163 Language^ 
in several Supreme Court opinions has indicated that documents of an 
accused are protected by the privilege.2164 In Fisher v. United 
States,2165 however, the Supreme Court held that compliance with a 
subpoena requesting the production of certain workpapers of the 
defendant’s accountant did not involve incriminating testimony within 
the protection of the fifth amendment.2166 The privilege may be 
applicable if production of the documents would involve authentica
tion of incriminating information.2167 2168

2161. Gilbert v. California, 388 U.S. 263, 266-67 (1967); United States v. Rosinsky, 547 F.2d 
249, 252 (4th Cir. 1977).

2162. United States v. Wade, 388 U.S. 218, 222-23 (1967); United States v. Woods, 544 F.2d 
242, 263 (6th Cir. 1976), cert, denied, 97 S. Ct. 1652 (1977).

2163. See Holt v. United States, 218 U.S. 245, 252-53 (1910) (privilege not violated when 
defendant compelled to try on blouse to determine if it fit him); United States v. Palmer, 536 F.2d 
1278, 1281 (9th Cir. 1976) (privilege not violated by compelled production of suitcases from 
defendant’s car).

2164. See Bellis v. United States, 417 U.S. 85,87 (1974) (“It has long been established ... that 
the Fifth Amendment privilege . . . protects an individual from compelled production of his 
personal papers . . .”); Boyd v. United States. 116 U.S. 616. 630 (1886) ("any forcible and 
compulsory extortion of a man’s ... private papers to be used as evidence to convict him of crime” 
violates the privilege).

2165. 425 U.S. 391 (1976).
■X2166. Id. at 414. The subpoena was directed at the taxpayer’s attorney who possessed the 
papers. The Court noted that the papers were prepared by the accountant and contained no 
testimonial communications by the taxpayer. The taxpayer could not avoid compliance with the 
subpoena merely by asserting that the workpapers contained incriminating writings. Id. at 409-10; 
see In re Grand Jury Subpoena of Witte, 544 F.2d 1026,1027-28 (9th Cir. 1976) (taxpayer may not 
refuse to comply with subpoena for his accountant’s workpapers even if the taxpayer actually owns 
the papers).

2167. Fisher v. United States, 425 U.S. at 411,413 (doubtful that implicit admission regarding 
existence of papers known to Government rises to level of testimony protected by privilege); see 
Andresen v. Maryland, 427 U.S. 463, 473-74 (1976) (dictum) (fifth amendment may protect an 
individual from producing personal records in his possession when very act of production would 
constitute a compulsory authentication of incriminating information).

2168. 541 F.2d 329 (2d Cir. 1976) (per curiam).
2169. Id. at 330-31.
2170. Id. at 331.
2171. 425 U.S. at 410 & n.ll.

This term two circuits confronted the Fisher problem in cases in) 
which the documents were subpoenaed from the person who had 
written or prepared them. In United States v. Beattie2166 the Second 
Circuit held that a taxpayer could refuse to produce correspondence 
written by him to his accountant and retrieved in anticipation of a 
criminal tax investigation.2169 The court refused to read Fisher as 
withdrawing the fifth amendment’s protection from an individual’s 
personally prepared papers and emphasized that the papers were 
prepared by the taxpayer and therefore could be authenticated byX 
him.2170 Yet according to Fisher, the first factor is not controlling2171^
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and prior cases have refused to extend the privilege when authentica
tion would result from production.2172 2173 The Ninth Circuit in United. 
States v. Helina2113 similarly held that a taxpayer could properly refuse 
to comply with a subpoena to produce his own books and records.2174 
The court distinguished Fisher on the ground that in Fisher the 
enforcement of the subpoena against the taxpayer’s attorney would 
not “compel” the taxpayer to do anything.2175 This analysis ignores 
the basic premise of Fisher that the taxpayer’s attorney could refuse 
to produce the documents only if the taxpayer himself could properly 
do so.2176 Despite the sensitivity of the Helina and Beattie opinions to 
possible fifth amendment violations, they do not resolve the question 
of document production and the ultimate scope of the Fisher holding 

\ is yet to be resolved.

2172. Id. at 413 n.14. The court in Beattie acknowledged that these contrary holdings exist. 
541 F.2d at 331.

2173. 549 F.2d 713 (9th Cir. 1977).
2174. Id. at 716-17.
2175. Id. at 716 & n.3.
2176. 425 U.S. at 405; see In re Grand Jury Subpoena of Witte, 544 F.2d 1026 (9th Cir. 1976) 

(Court in Fisher held that attorney could refuse production only if client himself could do so).
2177. Marchetti v. United States, 390 U.S. 39, 57 (1968).
2178. 544 F.2d 607 (2d Cir. 1976), cert, denied, 430 U.S. 916 (1977).
2179. Id. at 611; see Shapiro v. United States, 335 U.S. 1, 32-35 (1948) (invoices and other 

records required to be kept under Emergency Price Control Act of 1942 properly used against 
defendant in prosecution for violation of Act).

A related question is the extent to which the Government may use 
in a criminal prosecution records that it has required the defendant 
to keep. The Supreme Court has held that the privilege applies to 
such required reports only if they are different from those normally 
kept by the individual, involve private rather than public activities, 
and are required of a selective group inherently suspect of criminal 
activities.2177 2178 Thus, in United States v. Falcone2119 the Second Circuit 
held that reports required to be filed by the defendant in earlier 
bankruptcy proceedings were properly admitted against him at his 
trial for fraudulently concealing the property of a bankrupt because 
the reporting requirements have an important regulatory purpose and 
are of general applicability.2179
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HEARSAY

Hearsay is an out-of-court statement offered in evidence to prove 
the truth of the matter asserted.2180 The Federal Rules of Evidence 
define a “statement” as an oral or written assertion or nonverbal 
conduct that the declarant intended as an assertion.2181 When a 
statement is offered for purposes other than to prove the truth of the 
matter asserted, the credibility and veracity of the declarant is not at 
issue and the statement is not hearsay.2182 Thus the First Circuit held 
this term that a court-appointed psychiatrist’s testimony that the 
defendant told him he remembered the gun going off in his hand 
was not hearsay because the purpose of the testimony was to afford 
a basis for the psychiatrist’s diagnosis.2183 Because hearsay state
ments lack the courtroom safeguards of oath and cross-examination, 

2180. Fed.R. Evid. 801(c); McCormick § 246, at 584; see United States v. Beasley, 545 F.2d 
403, 405-06. 405 n.6 (5th Cir. 1977) (witness’ testimony about his prior statements to IRS 
investigators hearsay because original statement made out-of-court; direct question about the 
matter asserted would avoid the hearsay infirmity); United States v. Carpio, 547 F.2d 490,492-93 
(9th Cir. 1976) (testimony of officer about the circumstances of earlier detention of defendant not 
hearsay because officer had personal knowledge of the event).

2181. Fed R. Evid. 801(a); see United States v. Corr, 543 F.2d 1042, 1050-51 (2d Cir. 1976) 
(SEC release dealing with results of investigation into trading of stock an inadmissible hearsay 
statement); United States v. Lee, 541 F.2d 1145, 1146 (5th Cir. 1976) (per curiam) (statements 
made by park ranger via two-way radio hearsay but admissible at pretrial suppression hearing).

2182. See United States v. Abascal,___  F.2d___,___  , No. 75-1093 (9th Cir. Mar. 18.
1977) (reversible error to exclude taped conversations introduced to rebut Government’s 
contention that real estate terminology was a cover for drug purchases when tapes merely 
offered to show pattern of verbal behavior); United States v. Kelly, 551 F.2d 760, 765 (8th Cir.) 
(defendant’s false statements to police not hearsay because offered by Government to prove 
their falsity), cert, denied, 97 S. Ct. 2981 (1977); United States v. McDonnel, 550 F.2d 1010, 
1012 (5th Cir. 1977) (per curiam) (hearsay rule inapplicable to testimony by defrauded investors 
regarding defendant’s representations to them because offered merely to show that statements 
were made, establishing foundation to show later that they were false), cert, denied, 46 U.S.L.W. 
3194 (U.S. Oct. 4, 1977); United States v. Testa, 548 F.2d 847, 851-52 (9th Cir. 1977) 
(informer’s testimony about preconspiracy conversations properly admissible to show that 
parties actually met or to show knowledge, motive, and intent); United States v. Pate, 543 F.2d 
1148, 1149 (5th Cir. 1976) (government witness’ testimony of threats made by defendant not 
hearsay because used to show consciousness of guilt, not truth of matter asserted); United 
States v. Jacobsen, 536 F.2d 793, 795 (8th Cir. 1976) (testimony relating to existence of 
automobile theft report admissible to prove that car reported stolen), cert, denied, 429 U.S. 864 
(1977).

A court may bar the introduction of out-of-court statements for ostensible nonhearsay 
purposes if the real purpose is to introduce substantive evidence. See United States v. Davis, 
551 F.2d 233, 235-36 (8th Cir. 1977) (witness’ prior statement that money in defendant’s 
possession was stolen, introduced under pretext of refreshing witness’ recollection, should have 
been barred as hearsay; admission was harmless error).

2183. Scott v. Oliver, 552 F.2d 20, 21 (1st Cir. 1977) (per curiam). Although the court noted 
that a cautionary instruction limiting the use of the evidence should have been given, its absence 
was harmless error. Id.
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their trustworthiness and reliability are in doubt and therefore they are 
inadmissible evidence2184 except under specified circumstances.2185

2184. Fed R. Evid. 802; see Moore v. United States, 429 U.S. 20, 21-22 (1976) (per curiam) 
(informant’s statement to police that heroin was at defendant’s apartment inadmissible hearsay; 
defendant deprived of opportunity to cross-examine declarant about meaning of statement, its 
factual basis, whether he lied, or if he had a faulty recollection).

2185. Fed. R. Evid. 803, 804(b); see notes 2223-45 infra and accompanying text.
2186. Fed. R. Evid. 801(d).
2187. Fed. R. Evid. 801(d)(2)(A); see United States v. Porter, 544 F.2d 936, 938 (8th Cir. 

1976) (policeman’s testimony that defendant admitted selling heroin and intended to plead 
guilty to pending charges admissible as admission of a party-opponent); United States v. 
Crockett, 534 F.2d 589, 599 (5th Cir. 1976) (witnesses’ testimony relating conversation with 
defendant admissible because defendant’s participation in conversation constituted admissions, 
adopted admissions, or admissions by conduct).

A defendant may make an admission by remaining silent when under the circumstances an 
innocent person would speak. See United States v. Ojala, 544 F.2d 940, 945-46 (8th Cir. 1976) 
(defendant’s silence when attorney stated to IRS agents in defendant’s presence that possibly 
unauthorized failure to file tax returns was the result of neglect, not political beliefs, constitutes 
an admission); United States v. Hoosier, 542 F.2d 687, 687-88 (6th Cir. 1976) (per curiam) 
(defendant’s silence in face of girlfriend’s statement to witness about sacks of money in hotel 
room constitutes admission due to witness’ close relationship with defendant); United States v. 
Flecha, 539 F.2d 874, 876-77 (2d Cir. 1976) (unanswered statement by codefendant made in 
defendant’s presence immediately following arrest inadmissible against defendant; to presume 
silence is assent, circumstances must render it more probable than not that a man would answer 
charge against him). A defendant may also make an admission by adopting or acquiescing in the 
statement of another. Fed. R. Evid. 801(d)(2)(B).

2188. Fed. R. Evid. 801(d)(2)(C); see United States v. Iaconetti, 540 F.2d 574, 577 (2d Cir. 
1976) (business associate’s testimony that company president told him of defendant’s bribery 
offer admissible as an admission by a party’s agent because defendant implicitly authorized 
president to discuss offer with associates), cert, denied, 429 U.S. 1041 (1977).

2189. Fed. R. Evid 801(d)(1)(A); see United States v. Castro-Ayan, 537 F.2d 1055, 1057-58 
(9th Cir.) (statements by illegal aliens to border patrol agent admissible because interrogation 
under oath at border station was “other proceeding’’ within Rule 801(d)(1)(A)), cert denied, 429 
U.S. 983 (1976). Prior consistent statements of a witness offered to rebut an express or implied 
charge of recent fabrication or improper motive likewise are excluded from the hearsay 
definition. Fed. R. Evid. 801(d)(1)(B).

2190. See United States v. Castro-Ayan, 537 F.2d 1055, 1057 (9th Cir.) (prior inconsistent 
statements made by illegal aliens upon arrest admissible for substantive and impeachment 
value), cert denied, 429 U.S. 983 (1976).

The Federal Rules specifically exclude certain types of statements 
from the definition of hearsay.2186 Admissions by a party opponent2187 
or his agent2188 are not hearsay. Similarly, prior inconsistent 
statements made in a deposition or at a trial, hearing, or other 
proceeding are not within the definition of hearsay if made under 
oath2189 and are admissible both as substantive evidence and to 
impeach the declarant.2190 Extrajudicial declarations of a coconspira
tor made during and in furtherance of a conspiracy are not hearsay 
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under the Rules and are admissible against all conspirators.2191 The 
coconspirator exception applies even if the indictment fails to charge

2191. Fed. R. Evid. 801(d)(2)(E); see United States v. Ortiz, 553 F.2d 782, 783-84 (2d Cir. 
1977) (testimony by undercover agent about conversations between agent and coconspirator 
admissible because evidence indicated conspiracy already in existence when conversation took 
place); United States v. Collins, 552 F.2d 243, 247 (8th Cir. 1977) (recordings of conversations 
between drug dealer and agent admissible against defendant because evidence that dealer 
returned with heroin after entering defendant’s car sufficiently established defendant’s 
participation in conspiracy); United States v. Armedo-Sarmiento, 545 F.2d 785, 795 (2d Cir. 
1976) (coconspirators’ statements admissible because ample evidence established defendant’s 
participation in drug smuggling conspiracy), cert, denied, 430 U.S. 917 (1977); United States v. 
Kirk, 534 F.2d 1262, 1271-72 (8th Cir. 1976) (numerous wiretapped conversations of heroin 
purchase negotiations admissible against all defendants because nonhearsay evidence 
established existence of conspiracy and defendants’ participation therein); cf. United States v. 
Rivera Diaz, 538 F.2d 461, 464-65 (1st Cir. 1976) (tape-recorded statements made by 
unindicted coconspirator in efforts to collect payment for delivery of narcotics admissible as 
made during conspiracy under pre-Ru/es standard).

Only statements made before the termination of the conspiracy are admissible. See United 
States v. Testa, 548 F.2d 847, 852 (9th Cir. 1977) (statements by coconspirators, unaware of 
partner’s arrest, dealing with payoffs to middlemen in drug transaction admissible because 
conspiracy not yet terminated). Statements made by a coconspirator after his arrest generally 
are inadmissible. See United States v. Muller, 550 F.2d 1375, 1379 & n.3 (5th Cir. 1977) 
(statement of coconspirator after apprehension inadmissible because not in furtherance of 
conspiracy); United States v. Wiliams, 548 F.2d 228, 232 (8th Cir. 1977) (statements to 
codefendant by arrested coconspirator cooperating with police inadmissible but error was 
harmless); United States v. Flecha, 539 F.2d 874, 876-77 (2d Cir. 1976) (expressions of 
resignation upon arrest inadmissible against coconspirators). But see United States v. Harris, 
542 F.2d 1283, 1299-1300 (7th Cir. 1976) (witness’ testimony about conversations with jailed 
drug leader admissible against coconspirators because leader continued to supervise drug 
operation from jail).

The court also must determine that the statement was made in furtherance of the conspiracy. 
See United States v. Jackson, 549 F.2d 517, 533-34 (8th Cir.) (statement by drug supplier to 
brother, who was former dealer, implicating codefendant admissible as made in furtherance of 
conspiracy on theory that supplier was attempting to reenlist brother into conspiracy), cert, 
denied, 97 S. Ct. 1682 (1977); United States v. Haldeman,___ F.2d____ ,____ , No. 75-1381,
at 134-36 (D.C. Cir. Oct. 12, 1976) (en banc) (per curiam) (tape recorded statements narrating 
past events were integral part of strategy sessions planning future course of action and therefore 
plainly in furtherance of conspiracy), cert, denied, 97 S. Ct. 2641 (1977); United States v. 
Williams, 544 F.2d 1389, 1391 (8th Cir. 1976) (per curiam) (statements by codefendant to 
undercover agents during narcotics sale inferring that defendant was his supplier admissible); 
United States v. Pheaster, 544 F.2d 353, 381 (9th Cir. 1976) (statements by defendant 
attempting to convince witness to participate in collection of ransom admissible because made 
in furtherance of kidnapping conspiracy), cert, denied, 429 U.S. 1099 (1977).

A defendant lacks standing to challenge the admissibility of his own statements under the 
coconspirator exception because the intent of the rule is to protect only the coconspirator 
against whom evidence is introduced, not the declarant. See United States v. Green, 548 F.2d 
1261, 1267 (6th Cir. 1977) (defendant may not object to admission of his own statements on 
ground that independent evidence did not establish conspiracy). Further, a defendant may not 
introduce a coconspirator’s hearsay statement to exculpate himself. See United States v. Sand, 
541 F.2d 1370, 1377 (9th Cir. 1976) (rejecting argument that coconspirator exception has force 
of its own based upon agency principles and is not extension of admissions exception to hearsay 
rule), cert, denied, 429 U.S. 1103 (1977).
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conspiracy,2192 and even if the declarant is acquitted on the conspiracy 
count.2193 The courts still apply the pre-Rules requirement that 
coconspirator statements are admissible only if the prosecution 
establishes by independent evidence the existence of the conspiracy 
and the defendant’s participation in the conspiracy.2194 The Eighth 
Circuit held this term, however, that a declarant’s participation in a 
conspiracy may be established not only by evidence of the declarant’s 
acts or conduct but also by evidence of the declarant’s statements 
made in furtherance of the conspiracy and hence “in the nature of a 
verbal act.”2195 This holding appears to conflict with the position of 
the Ninth Circuit that hearsay declarations cannot serve as the 
requisite independent evidence to establish participation in a 
conspiracy.2196

2192. See United States v. Jones, 540 F.2d 465, 470 n.6 (10th Cir. 1976) (dictum) (although 
no conspiracy charged, codefendant’s statements admissible against defendant if conspiracy in 
fact shown), cert, denied, 429 U.S. 1101 (1977); United States v. Doulin, 538 F.2d 466, 471 (2d 
Cir.) (although no conspiracy charged, statements made by grandmother about defendant’s 
illegal efforts to procure probation for her grandson admissible because conspiracy proven), cert, 
denied, 429 U.S. 895 (1976).

The coconspirator exception applies even though the declarant was not a codefendant. United 
States v. Jones, 542 F.2d 186, 202 (4th Cir. 1976).

2193. See United States v. Stanchich, 550 F.2d 1294, 1299 & n.3 (2d Cir. 1977) (dismissal of 
substantive conspiracy count does not require exclusion of statements by coconspirators 
because proof by preponderance of the evidence sufficient for hearsay rule exception); United 
States v. Swainson, 548 F.2d 657, 660-61 (6th Cir.) (despite acquittal on conspiracy charges, 
tapes of codefendant’s statements admissible against defendant because Government 
established prima facie case of conspiracy by independent evidence), cert, denied, 97 S. Ct. 2648 
(1977); United States v. Beasley, 545 F.2d 403, 405 (5th Cir. 1977) (statements by declarant 
who was acquitted of conspiracy at prior trial admissible under coconspirator exception); United 
States v. Cravero, 545 F.2d 406, 418-19 (5th Cir. 1976) (same), cert, denied, 429 U.S. 1100 
(1977); United States v. Suchy, 540 F.2d 254, 257 (6th Cir. 1976) (rejecting per se rule requiring 
reversal on substantive count whenever based on hearsay statements of acquitted 
coconspirator).

2194. See, e.g.. United States v. Scholle, 553 F.2d 1109, 1117 (Sth Cir. 1977) (independent 
evidence necessary to establish likelihood of illicit association between declarant and defendant 
may be wholly circumstantial or consist of conspirators’ conduct and admissions); United States 
v. Peterson, 549 F.2d 654, 658 (9th Cir. 1977) (mere association insufficient to prove necessary 
link with conspiracy to make coconspirator’s testimony admissible against him); United States v. 
Robinson, 546 F.2d 309, 313 (9th Cir. 1976) (Government made sufficient prima facie case 
through nonhearsay evidence that conspiracy existed and defendant was part of it), cert, denied, 
430 U.S. 918 (1977); United States v. Cruz, 536 F.2d 1264, 1267 (9th Cir. 1976) (store owner’s 
presence during illegal sale of firearms by manager and later illegal sale by owner sufficient 
independent evidence to establish conspiracy and their link to it).

2195. United States v. Hassell, 547 F.2d 1048, 1052-53 (8th Cir.) (declarants’ statements to 
undercover agent reassuring him that defendant had sold heroin before and that his money 
would be returned if possible were verbal acts in furtherance of conspiracy that sufficiently 
implied defendant’s link to the conspiracy to make declarants’ statements admissible under 
coconspirator rule), cert, denied, 430 U.S. 919 (1977).

2196. See United States v. Peterson, 549 F.2d 654, 658 (9th Cir. 1977) (coconspirator’s 
statement that defendant was partner inadmissible because hearsay evidence cannot serve as 
independent evidence to link defendant with conspiracy).
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The circuits also disagree as to the quantum of nonhearsay 
evidence needed to make coconspirator declarations admissible. 
Several circuits require only that a prima facie case of conspiracy be 
established and hold that slight evidence of the defendant’s and the 
declarant’s connection to it is sufficient.2197 The Second and Fourth 
Circuits, on the other hand, require that the Government prove both 
the existence of the conspiracy and the defendant’s participation in it 
by a fair preponderance of the evidence.2198 In United States v. 
Pertozziello2'99 the First Circuit expressly disapproved continued use 
of the prima facie test under the Federal Rules, which require that the 
judge, not the jury, determine preliminary questions of admissi
bility.2200 The Court reasoned that because the Rules allow the judge 
to rely on inadmissible evidence in deciding preliminary questions,2201 
use of the prima facie test would either broaden the coconspirator 
exception unconscionably or require a determination whether a prima 
facie case can be built upon inadmissible evidence.2202 Instead, the 
court held that hearsay is admissible if it is more likely than not that 
the declarant and the defendant were members of a conspiracy when 
the statement was made, and if the statement was in furtherance of 
the conspiracy.2203 Whatever the quantum of proof required, the trial 
judge has discretion over the order of proof and may admit 

2197. See, e.g., United States v. Wood, 550 F.2d 435, 442 (9th Cir. 1976) (only slight 
evidence necessary to show defendant’s connection to conspiracy because prima facie case 
established through tapes of defendant’s phone conversations concerning planned drug sale); 
United States v. Swainson, 548 F.2d 657, 660-61 (6th Cir.) (testimony relating to payment of 
money and surveillance of meeting between coconspirators together with tape of telephone 
conversations between defendant and coconspirator sufficient to establish prima facie case of 
bribery conspiracy), cert, denied, 97 S. Ct. 2648 (1977); United States v. Beasley, 545 F.2d 403, 
405 (5th Cir. 1977) (prima facie case sufficient to establish conspiracy and slight evidence 
sufficient to link defendant to it); United States v. Wood, 550 F.2d 435, 442 (9th Cir. 1976) (only 
slight evidence necessary to show defendant’s connection to conspiracy because prima facie case 
established through tapes of defendant’s phone conversations concerning planned drug sale).

2198. See United States v. Stanchich, 550 F.2d 1294, 1298-99 (2d Cir. 1977) (sufficient to 
establish defendant’s link to counterfeiting conspiracy by fair preponderance of independent 
evidence); United States v. Jones, 542 F.2d 186, 203-04 (4th Cir. 1976) (fair preponderance of 
independent evidence linked defendant to drug conspiracy).

2199. 548 F.2d 20 (1st Cir. 1977).
2200. Id. at 23; Fed. R. Evid. 104(a). Before the Rules took effect, the First Circuit approved 

the use of the prima facie test by judges because the final decision on admissibility was 
committed to the jury. See United States v. Pertozziello, 548 F.2d at 23; United States v. 
Johnson, 467 F.2d 804 (1st Cir. 1972), cert, denied, 410 U.S. 909 (1973).

2201. Fl?D. R. Evid. 104(a).
2202. 548 F.2d at 23. The court noted that a conspiracy could be proven by the very 

existence sought to be admitted, and admonished trial courts at the very least to give little 
weight to such bootstrap evidence. Id. at 23 n.2.

2203. Id. at 23.
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coconspirator declarations subject to later proof of the existence of 
the conspiracy.2204

2204. See United States v. Jackson, 549 F.2d 517, 533 & n.25 (8th Cir. 1977) (admission of 
coconspirator’s statement proper even though his connection to conspiracy not established by 
independent proof until later in trial); United States v. Hassell, 547 F.2d 1048, 1052 (8th Cir.) 
(court has broad discretion to allow Government to present evidence in logical order upon 
representation that subsequent evidence will establish requisite connection to conspiracy), cert, 
denied, 430 U.S. 919 (1977); United States v. Harris, 542 F.2d 1283, 1300 (7th Cir. 1976) (not 
erroneous for court to admit coconspirator’s testimony subject to requirement that his link to 
conspiracy be established by independent evidence later in trial because order of proof almost 
wholly within judge’s discretion).

2205. 391 U.S. 123 (1968).
2206. Id. at 124-26; see United States v. Hendrickson, 542 F.2d 21, 22 (6th Cir. 1976) (per 

curiam) (admission of codefendant’s incriminating statement with all references to defendant 
deleted did not violate Bruton principles even though unnamed person clearly defendant because 
codefendant testified at trial and therefore was available for cross-examination).

2207. Dutton v. Evans, 400 U.S. 74, 87-89 (1970) (admission of coconspirator’s statement to 
fellow prisoner, who testified at trial, not a violation of confrontation clause).

2208. Id.; see United States v. Scholle, 553 F.2d 1109, 1119-20 (8th Cir. 1977) (admis
sibility must be determined by considering whether statement bears traditional indicia of 
reliability, whether it is crucial to Government’s case, whether jury could weigh its credibility, 
and whether judge gave appropriate instructions; codefendant’s statements properly admitted); 
United States v. King, 552 F.2d 833, 845 (9th Cir. 1976) (admission of depositions containing 
statements allegedly made by codefendant implicating defendant proper because statements 
were fairly contemporaneous and based on declarant's personal knowledge, and because of lack 
of circumstances indicating that declarant had misrepresented defendant’s involvement in the 
crime), cert denied, 97 S. Ct. 1646 (1977).

2209. See, e.g., United States v. Scholle, 553 F.2d 1109, 1120 (8th Cir. 1977) (right to 
confrontation is not absolute and is subject to exceptions embodied in hearsay rule); Hall v. 
Wolff, 539 F.2d 1146, 1148-49 (8th Cir. 1976) (although admission of codefendants’ confessions 
violated Bruton, no reversible error because each codefendant’s confession was supported by 
defendants’ own detailed confession and corroborated by other evidence); United States v. 
DiGilio, 538 F.2d 972, 982-83 (3d Cir. 1976) (Bruton violation to admit codefendant’s 
statements in edited form that might lead jury to infer that defendant was person whose name 
was omitted; harmless error because statement added nothing of substance to Government’s 
case); United States v. Dady, 536 F.2d 675, 678 (6th Cir. 1976) (per curiam) (admission of 
confession by one codefendant, with all references to other codefendants deleted, not a Bruton 
violation because independent evidence established codefendant’s intent to rob bank and 
admission of statement did not incriminate other codefendants).

This term the Second Circuit rejected a defendant’s Bruton claim because defendant’s 
counsel, forewarned of the inculpatory response that a government witness would give, objected 

In Bruton v. United States2205 the Supreme Court held that 
admission of a codefendant’s out-of-court statement inculpating the 
defendant violates the defendant’s rights under the sixth amendment 
confrontation clause if the declarant codefendant exercises his right 
not to testify.2206 2207 If, however, the statement is neither crucial nor 
devastating and if the statement bears indicia of reliability, admission 
does not violate the confrontation clause.2201 Whether an otherwise 
admissible hearsay statement complies with the confrontation clause 
requires a case-by-case determination.2208 This term the circuits have 
construed Bruton narrowly.2209 For example, in United States v.
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Walton2210 the Eighth Circuit ruled that the admission of interlocking 
confessions by two defendants who both refused to testify at trial 
presented no Bruton problem because neither defendant was 
subjected to substantial risk of incurable prejudice as a result of the 
admission of his codefendant’s confession.2211 Similarly, the Fifth 
Circuit in Mack v. Maggio2212 held that because the confession of each 
of the accused codefendants established his guilt beyond a reasonable 
doubt, the admission of confessions by each of the other codefendants 
presented no Bruton problem.2213

to the response only after it was given. United States v. Armedo-Sarmiento, 545 F.2d 785, 795 
(2d Cir. 1976) (defense counsel should have objected when question was asked rather than 
delaying with hope of inviting error), cert denied, 430 U.S. 917 (1977).

2210. 538 F.2d 1348 (8th Cir.), cert, denied, 429 U.S. 1025 (1976).
2211. Id. at 1353-54.
2212. 538 F.2d 1129 (5th Cir. 1976) (per curiam).
2213. Id. at 1130 (because guilt of each codefendant established beyond a reasonable doubt 

by his own confession, any Bruton violation harmless error).
2214. Fed. R. Evid. 804; see notes 2234-45 infra and accompanying text.
2215. Fed R. Evid 803; see notes 2223-32 infra and accompanying text.
2216. Fed. R. Evid. 803(24), 804(b)(5). To be admissible under the residuary hearsay 

exceptions a statement must be offered as evidence of a material fact, must be more probative 
on the point for which it is offered than any other evidence that the proponent can obtain 
through reasonable efforts, and its admission must be in the interests of justice. Id.; see United 
States v. Carlson, 547 F.2d 1346, 1353-54 (8th Cir. 1976) (grand jury statements of witnesss 
who refused to testify at trial admissible because requirements of Rule 804(b)(5) met), cert, 
denied, 97 S. Ct. 2174 (1977).

2217. Fed. R. Evid. 803(24), 804(b)(5) (proponent of statement must give adverse party 
notice sufficiently in advance of trial to provide fair opportunity to prepare to meet it).

2218. 547 F.2d 1346 (8th Cir. 1976).

The Federal Rules of Evidence create two classes of exceptions to 
the hearsay rule: those listed in Rule 804, which are applicable only 
when the declarant is unavailable,2214 and those listed in Rule 803, 
which are applicable regardless of the availability of the declarant.2215 
Moreover, the Rules establish a residuary hearsay exception within 
each class for statements not specifically provided for but having 
equivalent guarantees of trustworthiness.2216 Statements may not be 
admitted under the residuary clause unless the offering party notifies 
the adverse party prior to trial of his intent to introduce such 
evidence.2217

This term, however, two circuits adopted a “flexible” approach to 
the pretrial notice requirement. In United States v. Carlson2218 the 
Eighth Circuit found no error in the admission of grand jury testimony 
of a declarant who refused to testify at trial even though the 
prosecution failed to give pretrial notice to the defendant because the 
prosecution notified the defense of its intent to use the evidence 
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immediately upon learning of the declarant’s refusal to testify.2219 The 
court observed that the purpose of the notice requirement, to give the 
adverse party an adequate opportunity to prepare to contest the use 
of the statement, was satisfied because the prosecution supplied the 
defendant with a copy of the grand jury testimony two days before its 
admission into evidence.2220 Similarly, in United States v. Iaconetti2221 
the Second Circuit upheld the admission of hearsay testimony under 
Rule 804(b)(5) without pretrial notice because “some latitude” must 
be allowed when the need for the evidence is not apparent until after 
the trial has commenced.2222

2219. Id. at 1355. The court noted that the declarant refused to testify, even when held in 
contempt, apparently because of threats and intimidation by the defendant. Id. at 1352-53.

2220. Id. at 1355. The court also relied on the fact that the defendant could have sought a 
continuance if insufficiently prepared. Id.

2221. 540 F.2d 574 (2d Cir. 1976), cert, denied, 429 U.S. 1041 (1977).
2222. Id. at 578; see United States v. Medico, 557 F.2d 309, 313-16 (2d Cir. 1977) (offer of 

five day adjournment, which defendant declined, adequate to prevent prejudice and support 
admission of hearsay; flexibility should be accorded only when pretrial notice is wholly 
impracticable).

2223. See Fed. R. Evid. 803 & note at 107 (Advisory Committee Notes).
2224. Fed. R. Evid. 803(8)(A)-(B). Records including factual findings of an agency investi

gation conducted pursuant to statutory authority also are admissible under the rule. Id. 
803(8)(C); see United States v. Coor, 543 F.2d 1042, 1050-51 (2d Cir. 1976) (SEC release 
regarding results of investigation not a determination of facts after an administrative proceeding 
and therefore inadmissible).

2225. Fed. R. Evid. 803; see S. Rep. No. 1277, 93d Cong., 2d Sess. 17 (1975) (observations by 
police at scene of crime not reliable because of adversarial nature of contact).

Exceptions: Availability Immaterial. Hearsay state
ments that fall within the exceptions ennumerated in Rule 803 are 
admissible without regard to the availability of the declarant because 
the trustworthiness of such statements is insured by the circum
stances surrounding their making.2223 For example, under Rule 
803(8), a court may admit records of a public agency that describe 
activities of the agency or matters observed and reported pursuant to 
a duty imposed by law.2224 Excluded, however, are reports by law 
enforcement personnel about matters observed in criminal cases 
because the adversarial nature of the confrontation between the 
police and the defendant makes such evidence less reliable than 
observations by public officials in other contexts.2225 Nonetheless, the 
Second Circuit held this term that the admission of foreign police 
records listing weapon serial numbers in a trial for illegally exporting 
firearms was not reversible error because the records were strictly 
routine and admitted for the limited purpose of showing that the 
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weapons were found overseas.2226 Business records made in the 
course of a regularly conducted business activity and according to 
regular practice are admissible under Rule 803(6).2227 Furthermore, 
such business records may be admitted to show the nonexistence or 
nonoccurrence of a matter at issue.2228 2229 Failure to produce as a witness 
the person who actually provided or recorded the business 
information affects only the weight of the evidence, not its 
admissibility.222’

2226. United States v. Grady, 544 F.2d 598, 600, 604 (2d Cir. 1976) (Rule 803(8)(B) 
intended to exclude possibly unreliable records of police observations of crime).

2227. Fed. R. Evin. 803(6); see United States v. Scholle, 553 F.2d 1109, 1125 (8th Cir. 1977) 
(computer analysis of nationwide narcotics seizures admissible but requires comprehensive 
foundation concerning programming and input reliability); United States v. Carranco, 551 F.2d 
1197, 1199-200 (10th Cir. 1977) (freight bill with correctional notations made in course of 
regular business practice admissible); United States v. Wigerman, 549 F.2d 1192, 1193-94 (8th 
Cir. 1977) (per curiam) (records of motel registrations, car rentals, airline shipments, and sales 
agreement admissible under Rule 803(6)); United States v. Davis, 542 F.2d 743, 745-46 (8th 
Cir.) (serial number list of bait money procured in bank robbery, verified by periodic audits and 
kept at tellers’ windows in accordance with regular bank practice admissible), cert, denied, 429 
U.S. 1004 (1976); cf. United States v. Yates, 553 F.2d 518, 521 (6th Cir. 1977) (letter by bank 
employees describing robbery improperly admitted because postscript that FBI said robber had 
surrendered was a third party statement outside the scope of business).

Before the Federal Rules of Evidence took effect, the Federal Business Records Act governed 
the admissibility of business records in federal court. See 28 U.S.C. § 1732(a) (1970) (repealed
1975) . In a case this term decided according to section 1732(a), the Fifth Circuit applied a three
pronged test to determine the admissibility of a freight waybill. It considered whether such a 
record was made as a matter of routine procedure, whether business motives assured its accuracy, 
and whether it was merely a cumulation of hearsay or uninformed opinion. United States v. Brown, 
551 F.2d 639, 645-46 (5th Cir. 1977) (waybill admissible after freight company agent testified 
regarding procedures for making such records). In another case the Seventh Circuit held prison 
records admissible under section 1732(a). See Stone v. Morris, 546 F.2d 730, 737-39 (7th Cir.
1976) (prison counselor’s memorandum in official prison files supporting claim that plaintiff was 
maced and beaten admissible; made in regular course of counselor’s duties and prison is 
“business” for purposes of exception). The court stated that Rule 803(6) retains the principles 
of section 1732(a) and would not have required a different result. Id. at 739; see United States v. 
Scholle, 553 F.2d 1109, 1124 & n.4 (8th Cir. 1977) (Rule 803(6) incorporates purpose and 
subject matter of section 1732); United States v. Carranco, 551 F.2d 1197, 1200 (10th Cir.
1977) (freight bill admitted under section 1732(a), which applies substantially same standards 
as Rule 803(6)).

2228. Fed. R. Evid. 803(7); see United States v. Zeidman, 540 F.2d 314, 319 (7th Cir. 1976) 
(witness’ testimony concerning lack of record entry after normal record search conducted by his 
employee admissible because records properly in evidence).

2229. See United States v. Carranco, 551 F.2d 1197, 1200 (10th Cir. 1977) (Rule 803(6) only 
requires that there be no indication of untrustworthiness of the source of the record’s 
information or the method or circumstances of its preparation); United States v. Pfeiffer, 539 
F.2d 668, 670-71, 671 n.2 (8th Cir. 1976) (delivery invoices admissible under Rule 803(6) based 
on record custodian’s testimony; absence of testimony by actual maker of invoice only goes to 
weight).
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Spontaneous declarations, such as excited utterances2230 and 
present sense impressions,2231 which otherwise would be hearsay, are 
admissible because the lack of time to reflect and to fabricate 
theoretically ensures reliability.2232 In addition, statements reflecting 
the declarant’s then-existing state of mind are admissible.2233

2230. Fed. R. Evid 803(2); see United States v. Flecha, 539 F.2d 874, 876 (2d Cir. 1976) 
(statement by codefendant, “Why so much excitement? If we are caught, we are caught,” not 
admissible because statement indicates lack of stress or excitement).

2231. Fed. R. Evid. 803(1).
2232. Id. 803 & note at 114 (Advisory Committee Notes).
2233. Id. 803(3). This term the Ninth Circuit held that the legislative history of 

Rule 803(3), which prohibits the use of hearsay statements to show the intended conduct of 
anyone other then the declarant, supported the conclusion that such use was permissible under 
the common law rules still controlling in the case. United States v. Pheaster, 544 F.2d 353, 375- 
80 (9th Cir. 1976) (declarant’s statement that he was going to meet defendant admissible as 
proof that declarant carried out intent and inference may be drawn that defendant met him), 
cert, denied. 429 U.S. 1099 (1977): see Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285, 295-300 
(1892) (letters written by one deceased at time of trial stating his expectation to begin journey 
with another admissible to show intention to travel and makes more probable that declarant did 
travel with companion mentioned than if the letters not admitted).

2234. Fed. R. Evid. 804.
2235. Id. 804(a)(5); see United States v. Mathis, 550 F.2d 180, 181-82 (4th Cir. 1976) 

(per curiam) (testimony from previous trial that ended in mistrial admissible after party 
unsuccessfully attempted to locate witness inadvertently released from penal institution).

2236. Fed. R. Evid. 804(a)(2); see United States v. Carlson, 547 F.2d 1346, 1354 (8th Cir. 
1976) (declarant’s refusal to testify despite court order and grant of use immunity rendered him 
unavailable), cert, denied, 97 S. Ct. 2174 (1977).

2237. Fed R. Evid 804(a)(1); see United States v. Wood, 550 F.2d 435, 441 (9th Cir. 1977) 
(assertion of fifth amendment privilege renders witness unavailable; contrary trial court ruling 
harmless error).

2238. Fed R. Evid. 804(a)(3); see United States v. Davis, 551 F.2d 233, 235 (8th Cir. 1977) 
(witness unavailable because he couldn’t recall previous testimony at related trial); United 
States v. Amaya, 533 F.2d 188. 190-92 (5th Cir. 1976) (loss of memory after automobile 
accident satisfied unavailability requirement for admission of prior testimony), cert, denied, 429 
U.S. 1101 (1977).

2239. Fed. R. Evid. 804(b)(2) (dying declarations concerning circumstances of impending 
death admissible in homicide and civil actions); see United States v. Martinez, 536 F.2d 886,889 
(9th Cir.) (dying declaration admissible if declarant believed death imminent; unnecessary to 
decide whether inclusion of lies in declaration makes it inadmissible because admission was 
harmless error), cert, denied, 429 U.S. 907 (1976).

Exceptions: Unavailability Required. Rule 804 enumerates
exceptions to the hearsay rule that apply only if the declarant is 
unavailable.2234 Unavailability, as defined in Rule 804, includes not 
only situations in which a party cannot procure the witness’ presence 
at trial,2235 but also those in which a witness defies a court order to 
testify,2236 asserts a testimonial privilege,2237 or testifies to a lack of 
memory of the subject matter of his statement.2238 When a witness is 
unavailable, the Rules permit the admission of dying declarations,2239
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testimony given by a witness at another judicial proceeding,2240 and 
statements against the declarant’s penal or proprietary interest.2241 
Statements against the declarant’s penal interest that are exculpatory 
with respect to the defendant are admissible only if corroborating 
circumstances clearly indicate the trustworthiness of the state
ment.2242 This term the Second Circuit followed the analytical 
approach utilized by the Supreme Court in Chambers v. Mississippi2243 
to justify the exclusion of a third party confession in United States v. 
Guidette.2244 The court relied upon the four-month interval between 
the crime and the inculpatory statement, the lack of intimacy between 
the declarant and the witness, the absence of corroborating evidence 
placing the declarant at the scene of the crime, the fact that the 
declarant had been drinking, and the unavailability of the declarant 
for cross-examination.2245

2240. Fed R. Evid. 804(b)(1) (prior testimony admissible if party against whom offered had 
opportunity and motive to cross-examine declarant); see United States v. Davis, 551 F.2d 233, 
235 (8th Cir. 1977) (testimony from prior trial for different bank robbery); United States v. 
Mathis, 550 F.2d 180, 182 (4th Cir. 1976) (per curiam) (testimony from previous mistrial).

2241. Fed. R. Evid. 804(b)(3).
2242. Id. & note at 145 (Advisory Committee Notes); cf. United States v. White, 553 F.2d 310, 

313-14 (2d Cir.) (recognizing, without deciding, argument that statements made against penal 
interest that implicate others should not be admissible absent corroborating circumstances), cert, 
denied, 97 S. Ct. 2937 (1977). The purpose of the corroboration requirement is to guard against 
the danger of fabrication under such circumstances. Id. ; see United States v. Bagley, 537 F.2d 162, 
164-67 (5th Cir. 1976) (although statement trustworthy in that declarant had nothing to gain by 
making inculpatory remark, trial judge could conclude that evidence probably fabricated because 
statement did not surface until after declarant’s death and all witnesses were criminals), cert, 
denied, 429 U.S. 1075 (1977). In Bagley the Fifth Circuit emphasized the analysis of two elements: 
whether the statement actually was made and whether it afforded a basis for believing the truth of 
the matter asserted. Id. at 167.

2243. 410 U.S. 284, 302 (1973) (due process violation for state to refuse defendant 
opportunity to impeach defense witness’ repudiation of confession exculpating defendant and to 
exclude hearsay testimony about witness’ self-incriminating statements). The Supreme Court 
listed four factors relevant to the admissibility of third party confessions: the time of the 
declaration and the party to whom it was made; the existence of corroborating evidence; the 
extent to which the declaration is against defendant’s penal interest; and the availability of the 
declarant as a witness. See id. at 300-01.

2244. 547 F.2d 743, 754 (2d Cir. 1976).
2245. Id. at 753-54.
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Sentencing

Under federal criminal law, a trial judge may impose a broad range 
of sanctions after conviction for a specific federal offense. The 
sentencing judge’s decision is discretionary and subject to only 
limited review when the duration of the sentence falls within 
statutorily prescribed limits.2246 This discretion has been circum
scribed somewhat by appellate scrutiny of the procedures used in 
determining the sentence,2247 and the influence of the trial judge over 
the defendant’s actual period of incarceration has diminished since the 
adoption by the Parole Commission of formal guidelines governing 
parole decisions.2248 Although some circuits have extended the 

2246. See United States v. Tucker, 404 U.S. 443, 447 (1972) (trial judge’s sentence generally 
unreviewable if within statutory limits on duration); United States v. Woods, 544 F.2d 242, 269 
(6th Cir. 1976) (only in the most exceptional circumstances will appellate court disturb a 
sentence within limits set by statute; severity of sentence normally committed to discretion of 
sentencing court), cert, denied, 97 S. Ct. 1652 (1977); United States v. Sand, 541 F.2d 1370, 
1378 (9th Cir. 1976) (review of sentences within statutory maximum “limited almost to the 
vanishing point”; review appropriate, however, when sentence based on improper data), cert, 
denied, 429 U.S. 1103 (1977); United States v. Killian, 541 F.2d 1156, 1162 (5th Cir. 1976) (no 
abuse of discretion if sentence mere fraction of that authorized by statute); United States v. 
Marzano, 537 F.2d 257, 275-76 (7th Cir. 1976) (mere disparity between a sentence given 
defendant who stood trial and that given codefendant who pleaded guilty does not abuse 
discretion), cert, denied, 429 U.S. 1038 (1977); cf. United States v. Bernstein, 546 F.2d 109,110 
(5th Cir. 1977) (per curiam) (dictum) (postsentence proceedings provide limited review pursuant 
to Rule 35 of the Federal Rules of Criminal Procedure)', note 2371 infra and accompanying text.

2247. See Dorszynski v. United States, 418 U.S. 424, 443 (1974) (scrutiny of sentencing 
procedure an appropriate incident of appellate review); United States v. Stoddard, 553 F.2d 
1385, 1389 (D.C. Cir. 1977) (review proper when sentence influenced by inaccurate or improper 
information, absence of defense counsel, violation of allocution agreement, and initial plea of 
innocence); United States v. Stein, 544 F.2d 96, 101 (2d Cir. 1976) (sentencing procedure, not 
sentence itself, is subject of appeal). Nevertheless, appellate scrutiny of the sentencing process 
remains minimal. For example, although the Court in Dorszynski required an explicit finding that 
a youthful offender would not benefit from special rehabilitative services, the sentencing court 
was not required to state reasons for that finding. 418 U.S. at 441 (construing Federal Youth 
Corrections Act, 18 U.S.C. §§ 5005-5026 (1970)); see Walls v. United States, 544 F.2d 236, 237 
(5th Cir. 1976) (per curiam) (no supportive reasoning need accompany finding that sentencing 
under Federal Youth Corrections Act will not benefit offender).

2248. Prior to 1973, parole decisions generally were based upon behavior following 
conviction and the probability of recidivism. See 28 C.F.R. § 2.4 (1973). In 1973, the Board of 
Parole issued new guidelines on parole decisions. The inmate’s prior record and incidents of 
current conviction became the primary considerations. See 28 C.F.R. §2.20 (1976). Statistical 
analysis of these criteria predicts the appropriate length of incarceration. Id. The guidelines do 
not carry the force of law. See Ruip v. United States, 555 F.2d 1331, 1335 (6th Cir. 1977) 
(flexible parole guidelines permitting decisions inconsistent with guidelines are not law, and not 
subject to attack as ex post facto law despite possibility that application may result in 
incarceration for longer period than sentencing judge intended). Although this prediction is 
ostensibly a mere guideline, several cases have noted that the parole board follows the 
recommended term approximately 90% of the time. See Kortness v. United States, 514 F.2d 
167,169 (8th Cir. 1975) (88.4%); Grasso v. Norton, 376 F. Supp. 116, 119 (D. Conn. 1974) (92- 
94%), aff’d, 520 F.2d 27 (2d Cir. 1975). Thus, a judge’s recommendation for early parole is 
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opportunities for defendants to challenge their sentences either on 
appeal or in postconviction proceedings,2249 other circuits have 
adhered to the traditional view of the sentence as being within the 
sound discretion of the sentencing judge.2250 The most important 
decision of the upcoming term may be that made by the Ninety-fifth 
Congress in reforming sentencing policy. Congress is considering 
several bills that would revise completely the federal laws on 
sentencing and would shift the focus of sentencing from individual 
rehabilitation to deterrence and retribution.2251

unlikely to have a significant effect because the guidelines do not incorporate the court’s 
suggestion in computing the predicted term. See 28 C.F.R. §2.20 (1976), as amended, 42 Fed. 
Reg. 31,786 (1977).

2249. See Johnson v. Prast, 548 F.2d 699, 703 (7th Cir. 1977) (absent affirmative showing 
that sentencing judge considered presentence incarceration when imposing sentence, convict 
entitled to credit presentence incarceration against sentence); United States v. Salerno, 538 
F.2d 1005, 1009 (3d Cir. 1976) (resentencing required if intention of sentencing judge is 
frustrated by parole board guidelines adopted after sentencing).

2250. See United States v. Sand, 541 F.2d 1370, 1378 (9th Cir. 1976) (appellate review 
minimal when sentence less than statutory maximum), cert, denied, 429 U.S. 1103 (1977); 
United States v. Norton, 539 F.2d 1194, 1195 (8th Cir. 1976) (per curiam) (same); Thompson v. 
United States, 536 F.2d 459, 460 (1st Cir. 1976) (construing narrowly provisions for collateral 
attack under 28 U.S.C. § 2255); United States v. Prince, 533 F.2d 205, 209 (5th Cir. 1976) 
(appellate review minimal when sentence less than statutory maximum).

2251. See, e.g., S. 181, 95th Cong., 1st Sess., 123 Cong. Rec. S406 (daily ed. Jan. 11, 1977). 
The bill proposed by Senators Kennedy and McClellan would require the trial judge to consider 
the nature of the crime and the need for the sentence to reflect the seriousness of the offense. 
The sentence is to promote respect for law by providing just punishment for the offense and to 
provide adequate deterrence to future crime. Id. § 3579(2), 123 CONG. Rec. at S406. The 
bill would further require the sentencing judge to state his reasons for the sanctions imposed on 
the defendant. Such an explanation is not mandatory under current law. Dorszynski v. United 
States, 418 U.S. 424, 444 (1974). The bill would also establish a United States Commission to 
develop guidelines on suggested ranges of sentences for specified offenses. The district judge 
would be required to consider these guidelines in determining sentence. If the sentence were 
greater than that specified, the defendant could appeal; if less, the Government could appeal. 
See generally P. O’Donnell. M. Churgin. & D. Curtis, Toward a Just and Effective 
SENTENCING System 3, 33-34 (1977) (present sentencing procedure “a national scandal’’; 
proposal for federal legislation to limit sentencing judge’s discretion); Evans & Gilbert, The Case 
for Judicial Discretion in Sentencing, 61 Judicature 66, 67 (1977) (federal legislation should be 
enacted to articulate ultimate purpose in sentencing criminal offenders); Labbe, Appellate 
Review of Sentences: Penology on the Judicial Doorstep, 68 J. Crim. L.C. & P.S. 122, 132 (1977) 
(modern penology recognizes four general aims of sentencing: retribution, general deterrence, 
individual deterrence, and rehabilitation; desired objective must be identified). Under S. 181 
the courts of appeals would be empowered to remand a case for resentencing, or impose a 
greater or lesser sentence. These same features are included in S. 1437, 95th Cong., 1st Sess., 
123 Cong. Rec. S6838 (daily ed. May 2, 1977) (proposed criminal code recodification also 
introduced this term by Senators McClellan and Kennedy).

SENTENCING PROCEDURES

Role of Counsel. The criminal defendant’s initial protection
against arbitrary exercise of the sentencing power is the assistance of 
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counsel. Because sentencing is a critical stage of the criminal law 
process, the defendant is constitutionally entitled to effective 
assistance of counsel.2252 Recognizing this requirement, the District of 
Columbia Circuit in United States v. Pinkney2253 articulated standards 
that attorneys should observe while representing their clients at 
sentencing hearings.2254 The court stated that an attorney should 
familiarize himself in advance of the hearing with all available reports 
serving as a foundation for sentencing, attempt to verify the 
information contained therein, and be prepared to challenge any 
incomplete or inaccurate information.2255 In addition, counsel should 
confer with his client and keep him informed of sentencing 
alternatives, explain their implications, and ascertain his views.2256

2252. See Mempa v. Rhay, 389 U.S. 128, 134, 137 (1967) (assistance of attorney must be 
afforded at sentencing hearing or revocation of probation that involves deferred sentencing).

2253. 551 F.2d 1241 (D.C. Cir. 1976).
2254. Id. at 1248-51 (Bazelon, C.J.). See generally ABA Standards for the Defense 

Function §8.1 (Approved Draft 1971); ABA Standards Relating to Sentencing Alterna
tives and Procedures §5.3 (Approved Draft 1968). The Federal Rules of Criminal Procedure 
also presuppose the active and articulate participation of defense counsel at the sentencing 
hearing. See Fed. R. Crim. P. 32(c)(3) (defendant and counsel may examine portions of 
presentence report).

2255. 551 F.2d at 1249-50.
2256. Id. at 1250.
2257. Fed. R. Crim. P. 32(a)(1). Although the trial judge normally presides at sentencing, the 

rules do not specifically require this practice. See United States v. McCallie, 554 F.2d 770, 774 
(6th Cir. 1977) (Rule 25 permits second judge to sentence defendant when trial judge returns to 
regular duty in another district); Fields v. Fitzpatrick, 548 F.2d 105, 107 (3d Cir. 1977) (no 
constitutional right to be sentenced by trial judge).

2258. Fed R. Crim. P. 32(a)(1); cf. United States v. Core, 532 F.2d 40, 42 (7th Cir. 1976) 
(although allocution required at sentencing and not at probation revocation, better practice is to 
permit allocution at any such hearing).

2259. See United States v. Latimer, 548 F.2d 311, 315 (10th Cir. 1977) (defendant has right 
to allocution); United States v. Murphy, 530 F.2d 1, 2 (4th Cir. 1976) (per curiam) (record must 
indicate that sentencing judge advised defendant of allocution right); cf. Hazelwood v. Arnold, 
539 F.2d 1031, 1033-34 (4th Cir. 1976) (per curiam) (defendant has right to be present at 
revision of sentence).

Procedural Requirements at the Sentencing Hearing. Rule
32(a)(1) of the Federal Rules of Criminal Procedure requires that 
sentence be imposed without unreasonable delay and that counsel be 
afforded opportunity to speak on behalf of the defendant.2257 The rule 
also requires the sentencing judge to address the defendant 
personally to inquire whether he wishes to offer any additional 
information in mitigation of punishment.2258 If the sentencing court 
fails to comply with these allocution requirements, the appellate court 
will remand for proper resentencing2259 unless the defendant has 
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waived his procedural rights either expressly or by implication.2260

2260. See United States v. Cardall, 550 F.2d 604, 607 (10th Cir. 1976) (express waiver of 
allocution by defendant at sentencing bars later appeal on that issue); Moore v. Fike, 538 F.2d 
1301, 1303 (7th Cir. 1976) (right to allocution may be waived through advice of competent 
counsel); Byrd v. Hopper, 537 F.2d 1303, 1304 (5th Cir. 1976) (state court imposition of 
sentence in absentia constitutionally permissible when defendant has voluntarily absented 
himself from proceedings), cert, denied, 429 U.S. 1048 (1977).

2261. Fed. R. Crim. P. 32(c)(1); see McKnabb v. United States, 551 F.2d 101, 104-05 (6th 
Cir. 1977) (remand for resentencing required if defendants eligible for FCYA treatment 
sentenced without presentence report; remand redundant and futile, however, when judge had 
examined a sentencing report before denying motion to reduce sentence); Stead v. United 
States, 531 F.2d 872, 875-76 (8th Cir. 1976) (presentence report should be used in sentencing 
defendant potentially eligible for youth offender treatment; court not required to correct serious, 
but not critical, error); United States v. Dinapoli, 519 F.2d 104, 107 (6th Cir. 1975) (remand for 
resentencing when judge imposed sentence on young first offenders without benefit of 
presentence report). The presentence report contains the defendant’s prior criminal record, his 
financial condition, and any circumstances affecting his behavior that might be helpful in 
imposing sentence or in granting probation. Fed. R. Crim. P. 32(c)(2).

2262. Fed. R. Crim. P. 32(c)(1). In United States v. Gregg the Supreme Court declared that 
premature submission of a presentence report to the court constitutes error because the court 
may be prejudiced in making its pronouncement of guilt or innocence or in presiding over the 
trial. 394 U.S. 489, 492 (1969) (rule not violated because no evidence that trial judge read report 
before verdict delivered). The Third and the Tenth Circuits have held that premature disclosure 
does not require reversal absent a showing of prejudice. See United States v. Small, 472 F.2d 
818, 820-22 (3d Cir. 1972) (defendant retried and sentenced by judge who had conducted first 
trial and had knowledge of presentence report; court upheld sentence after balancing possible 
prejudice against administrative expediency); United States v. Hopwood, 422 F.2d 348, 349 
(10th Cir. 1970) (per curiam) (premature submission of presentence report may be harmless 
error). The Ninth Circuit has held, however, that premature inspection of the presentence report 
requires reversal. United States v. Park, 521 F.2d 1381, 1382-83, 1383 n.l (9th Cir. 1975). But 
see United States v. Montecalvo, 533 F.2d 1110, 1112-13 (9th Cir.) (trial court’s examination of 
presentence report prior to conviction constitutes reversible error), vacated on rehearing, 545 
F.2d 684, 685 (9th Cir. 1976) (trial judge had examined presentence report after guilty plea; 
following withdrawal of plea, sentence by trial judge permissible and Park inapplicable), cert, 
denied, 97 S. Ct. 2184 (1977). Independent prior access to information that appears in 
defendant’s presentence report does not necessarily disqualify a sentencing judge or result in 
reversible error. See United States v. Harris, 542 F.2d 1283, 1304 (7th Cir. 1976) (access to 
presentence reports prepared in connection with prior trials of defendants not ground for 
reversal absent showing of prejudice); United States v. Dixon, 538 F.2d 812,815 (9th Cir.) 
(access to bail eligibility affidavits not premature use of presentence report), cert, denied, 429 
U.S. 959 (1976).

2263. 533 F.2d 211 (5th Cir. 1976) (per curiam).

The preparation of a presentence report is required by Rule 
32(c)(1) unless the defendant waives its preparation with permission 
of the court or the court expressly finds the record sufficient for the 
meaningful exercise of sentencing discretion.2261 The judge may not 
examine the presentence report prior to conviction, plea of guilty, or 
plea of nolo contendere unless the defendant has given written 
consent to the judge’s inspection.2262 In United States v. Hernandez- 
Vela2263 the Fifth Circuit held that the rule prohibiting premature 
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examination applies only to the defendant’s presentence report and 
does not prohibit examination of reports relating to other persons 
even though these reports may refer to the defendant.2264

2264. Id. at 213 (appellant’s trial followed codefendant’s trial before same judge; judge had 
read codefendant’s presentence reports that referred to defendant).

2265. Fed. R. Crim. P. 32(c)(3). The former version of the rule provided for disclosure at the 
discretion of the trial judge. See Fed. R. Crim. P. 32(c)(2) (1970) (amended 1975). Compare 
Iacovetti v. United States, 534 F.2d 1189, 1191 (5th Cir. 1976) (per curiam) (sentence imposed 
prior to amendment; disclosure within discretion of trial judge) with United States v. Hodges, 
547 F.2d 951, 952 (5th Cir. 1977) (per curiam) (amended rule precludes absolutely discretionary 
disclosure; failure to properly disclose requires remand for resentencing).

2266. Fed R. Crim. P. 32(c)(3).
2267. 545 F.2d 775 (2d Cir. 1976).
2268. Id. at 780.
2269. Id. at 778.
2270. Id. at 780-81. Judge Timbers dissented from the decision, accusing the majority of 

objecting primarily to the severity of the sentence and of “reaching down into its bag” for a 
rationalization to justify vacating sentence. Id. at 782-84.

2271. United States v. Figurski, 545 F.2d 389, 391 (4th Cir. 1976) (defendant not permitted 
to examine presentence report of unindicted coconspirator); accord, United States v. Cyphers, 
553 F.2d 1064, 1069-70 (7th Cir. 1977) (defendant not entitled to examine presentence report 
on witness to assist in cross-examination).

2272. United States v. Bernstein, 546 F.2d 109, 110 (5th Cir. 1977) (per curiam) (defendant 
and original counsel inspected report at sentencing; successor counsel requested report at 
postsentence hearing).

Rule 32(c)(3) requires disclosure of the presentence report to the 
defendant upon request except for portions deemed harmful to the 
defendant, disruptive of rehabilitative programs, or violative of 
promises of confidentiality.2265 The court must permit the defense 
counsel to comment on the information contained in the report and 
may permit additional evidence or testimony relating to any factual 
inaccuracy.2266 In United States v. Robin226’’ the Second Circuit 
stressed the importance of defense participation in the evaluation of 
the presentence report.2268 The trial judge had permitted counsel to 
inspect the presentence report, but the defense was not allowed time 
to prepare a rebuttal or to introduce evidence concerning the 
report.2269 Remanding the case for resentencing by a different judge, 
the Second Circuit emphasized that the opportunity to rebut is 
particularly important in sentencing following a guilty plea because 
absence of a trial deprives the court of familiarity with the facts and 
personalities and, thus, the court must rely solely on evidence 
contained in the reports and memoranda prepared by the Govern
ment and by the parole authorities.2270 The Fourth Circuit has 
interpreted Rule 32 as providing disclosure only to the subject of the 
report and his attorney, not to third parties.2271 Similarly, the Fifth 
Circuit has adopted a literal interpretation of the rule by holding that 
although disclosure is required before sentencing, it is not required at 
a postsentence hearing on a motion to reduce sentence.2272
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SUBSTANTIVE ISSUES IN SENTENCING

Improper Considerations in Determining Sentence. Although
the scope of information that the sentencing judge permissibly may 
consider is not affected by the rules of evidence or by the 
confrontation clause of the sixth amendment,2273 the due process 
clause imposes some control on the information considered.2274 This 
limitation applies to both state and federal criminal proceedings 
regardless of the presentence investigation and report scheme 
employed by a particular jurisdiction.2275

2273. Williams v. New York, 337 U.S. 241, 244 (1949) (sentencing judge may rely on 
statements and sources of information outside the record without affording defendant 
opportunity to confront and cross-examine); see Smith v. United States, 551 F.2d 1193, 1196 
(10th Cir. 1977) (sentencing judge clearly authorized to rely on information of alleged criminal 
activity for which defendant had not been prosecuted), cert denied, 46 U.S.L.W. 3193 (U.S. Oct. 
3, 1977); United States v. Marines, 535 F.2d 552, 554 (10th Cir. 1976) (per curiam) (district 
court may and should consider matters other than the defendant’s guilty plea to misdemeanor; 
proper to consider felony indictment on the same facts dismissed after plea negotiation).

2274. See United States v. Tucker, 404 U.S. 443, 448 (1972) (prior conviction at which 
defendant not afforded right to counsel may not be considered in determining federal sentence); 
Townsend v. Burke, 334 U.S. 736, 740 (1948) (state sentence based on materially false 
assumptions concerning defendant’s criminal record violates due process). But see Herron v. 
United States, 551 F.2d 62, 64 (5th Cir. 1977) (per curiam) (dictum) (possible reliance by 
federal sentencing judge on misinformation regarding prior conviction could constitute harmless 
error).

2275. See Vines v. Muncy, 553 F.2d 342, 351 (4th Cir. 1977) (Virginia system of jury 
sentencing with review by the trial judge does not violate due process although presentence 
report not required); Howard v. Maggio, 540 F.2d 1280, 1282 (5th Cir. 1976) (per curiam) 
(Louisiana procedure on discretionary investigation for presentence report is an aid to the 
court, not a right of the accused, and accords with due process).

2276. 430 U.S. 349 (1977).
2277. Id. at 352-53.
2278. Id. at 357-58 (plurality opinion of Justices Stevens, Powell & Stewart). The Chief 

Justice concurred in the judgment, but wrote no opinion. Id. at 362. Justice White and Justice 
Blackmun concurred in individual opinions; both stated that because the Florida procedure 
violated the eighth amendment ban on cruel and unusual punishment, due process aspects did 
not warrant consideration. Id. at 363-64 (White, J., concurring); id. at 364 (Blackmun, J., 

This Term the Supreme Court discussed the requirements of due 
process in the context of capital sentencing procedures under state 
law. In Gardner v. Florida22'16 the trial judge had disregarded a jury 
recommendation of mercy and had imposed the death penalty partly 
on the basis of a presentence report that was not disclosed completely 
to the defendant or his counsel.2277 In a plurality opinion by Justice 
Stevens, the Court vacated and remanded for resentencing, reasoning 
that the death penalty raises special considerations because of its 
severity and finality and that participation of counsel is essential to 
evaluating the relevance and significance of aggravating and 
mitigating facts.2278 The plurality strenuously objected to the state’s 
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assertion that trial judges can be trusted to exercise discretion 
responsibly even when they base their decisions on secret information 
and stressed the importance of permitting defense counsel to 
comment on all facts that might influence the judge’s determina
tion.2279 The Court imposed a prospective requirement that pre
sentence reports be made part of the record in all capital cases to 
ensure on review that the state is administering its death penalty with 
an even hand.2280

concurring). Justice Brennan agreed with the plurality holding that due process had been 
violated, but dissented as to the Court’s remand for resentencing on the ground that no death 
sentence can be constitutional. Id. at 364-65 (Brennan, J., dissenting). Justices Marshall and 
Rehnquist dissented in separate opinions. Id. at 365 (Marshall, J., dissenting); id. at 371 
(Rehnquist, J., dissenting).

2279. Id. at 360. The plurality opinion distinguished Williams v. New York, 337 U.S. 241 
(1949), in which the defendant challenged the power of the trial judge to disregard a jury 
recommendation of mercy on the basis of information in the presentence report supplied by later 
unavailable witnesses. Id. at 355. In Williams the material facts contained in the report has been 
discussed in open court and the defendant did not challenge the accuracy of that information at 
the sentencing hearing. Id. at 356 (citing Williams v. New York, 337 U.S. 241, 244 (1949)). In 
contrast, the defendant in Gardner had no opportunity to examine the report or challenge any 
inaccurate information. Id.

2280. Id. at 360-61.
2281. See, e.g., United States v. Bailey, 547 F.2d 68, 71 (8th Cir. 1976) (judge may consider 

prior arrests, but may not equate them with prior wrongdoing); United States v. Gamboa, 543 
F.2d 545, 546 (5th Cir. 1976) (per curiam) (court in sentencing may consider impression that 
defendant perjured himself at trial); United States v. Araujo, 539 F.2d 287, 292 (2d Cir.) 
(leniency toward defendants who pleaded guilty not equivalent to penalizing those who stand 
trial), cert, denied, 429 U.S. 983 (1976); United States v. Jones, 533 F.2d 1387, 1394 (6th Cir. 
1976) (sentencing court may properly consider prior state law violations tending to show 
propensity to violate the law or to show ineffectiveness of punishment). But see United States v. 
Adams, 555 F.2d 353, 359-60 (3d Cir. 1977) (judge may not add prison time because of 
impression that defendant perjured himself at trial or at sentencing hearing); United States v. 
Herron, 551 F.2d 1073, 1077 (6th Cir. 1977) (dictum) (sentencing judge may not penalize 
defendant for refusal to plead guilty); United States v. Grayson, 550 F.2d 103, 105-07 (3d Cir. 
1976) (on rehearing) (sentencing judge may not add prison time because of impression that 
defendant perjured himself), cert, granted, 46 U.S.L.W. 3183 (U.S. Oct. 4, 1977) (No. 76-1572).

2282. See United States v. Seijo, 537 F.2d 694, 700 (2d Cir. 1976) (defendant characterized 
as having major role in narcotics conspiracy), cert, denied, 429 U.S. 1043 (1977).

2283. See United States v. Flores, 540 F.2d 432, 438 (9th Cir. 1976) (per curiam) 
(discrimination in sentencing due to pregnancy does not violate equal protection clause).

2284. But see United States v. Garcia, 544 F.2d 681, 685 (3d Cir. 1976) (harsh sentence for 
noncooperation held infringement of defendants’ right against self-incrimination when no

. immunity granted); United States v. Stein, 544 F.2d 96, 102 (2d Cir. 1976) (sentence improper 

Circuit court decisions have also helped define the contours of 
permissible sentencing considerations.2281 For example, cases this 
term allowed the sentencing judge to consider the defendant’s role in 
a criminal enterprise2282 and the physical condition of the de
fendant.2283 Although consideration of improper information in 
determining sentence is frequently alleged, few such attacks have 
resulted in remands for resentencing.2284 Appellate courts frequently 
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dispose of such claims on the basis of the trial court’s disavowal of any 
reliance on the challenged information.2285

when based on false assumptions concerning defendant’s cooperation and rehabilitation); 
United States v. Simmons, 537 F.2d 1260, 1261 (4th Cir. 1976) (court may not rely on 
Government’s allegation of breach of plea agreement without full hearing).

2285. See, e.g., United States v. Rosner, 549 F.2d 259, 264 (2d Cir. 1977) (consideration of 
first sentence permissible in resentencing provided that judge does not depend on improper 
criteria that invalidated first sentence), cert, denied, 46 U.S.L.W. 3192 (Oct. 4, 1977); United 
States v. Hoye, 548 F.2d 1271, 1273 (6th Cir. 1977) (per curiam) (disavowal of intent to rely on 
challenged information sufficient); United States v. Masri, 547 F.2d 932, 937 (5th Cir. 1977) 
(disavowal of reliance on challenged report sufficient even though sentence was identical to 
recommendation in report); United States v. Armedo-Sarmiento, 545 F.2d 785, 794 (2d Cir. 
1976) (announced intent not to rely on alleged inaccuracies in probation report sufficient), cert, 
denied, 430 U.S. 917 (1977).

2286. 404 U.S. 443 (1972).
2287. Id. at 448.
2288. A Tucker motion is a petition for resentencing based upon collateral attack on a federal 

sentence permitted under 28 U.S.C. §2255 (1970) and grounded on the unconstitutionality of a 
prior state conviction that may have affected the contested sentence. See United States v. 
Tucker, 404 U.S. 443, 447-49 (1972); notes 2564-66 infra and accompanying text (habeas 
corpus).

2289. 483 F.2d 116 (4th Cir. 1973).
2290. Id. at 118; accord, Stead v. Link, 540 F.2d 923, 925 (8th Cir. 1976) (exhaustion of state 

remedies prerequisite to Tucker relief).
2291. 468 F.2d 1321 (5th Cir. 1972).
2292. Id. at 1323; accord, Wilsey v. United States, 496 F.2d 619, 619 (2d Cir. 1974) (per 

curiam); United States v. Sawaya, 486 F.2d 890, 893 (1st Cir. 1973); see United States v. 
Radowitz, 507 F.2d 109, 113 (3d Cir. 1974) (trial court held evidentiary hearing on validity of 
state convictions; original sentence imposed).

In United States v. Tucker22*6 the Supreme Court held that it is 
improper for the sentencing court to consider uncounseled prior 
convictions in making sentencing determinations.2287 Because this 
decision was given retroactive effect, it has generated numerous 
petitions for relief by federal prisoners previously convicted in state 
courts.2288 Appellate review of these petitions has demonstrated 
particular concern with defining the proper role of the district courts 
in examining the validity of prior convictions. Before this term, two 
alternative positions had emerged. The procedure outlined in Brown 
v. United States22*9 requires the petitioner to attack the prior 
convictions in state court before he can seek relief in federal court.2290 
The approach in most circuits, however, follows Lipscomb v. Clark, 2291 
which requires a federal evidentiary hearing to determine the 
constitutionality of prior state convictions without regard to exhaus
tion of state remedies.2292 Both Brown and Lipscomb allow the district 
judge to dismiss a Tucker motion without a hearing by finding that the 
original sentence would be appropriate even if the prior convictions 
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were void.2293 In Farrow v. United States2294 the Ninth Circuit limited 
the availability of this alternative by requiring a hearing and by 
establishing a rebuttable presumption that the illegal prior convic
tions were considered if the factors that influenced the sentence can 
not be identified from the sentencing record.2295 The Farrow approach 
requires a hearing on the validity of the prior convictions whenever 
the record is inconclusive2296 2297 2298 and greatly enhances a prisoner’s 
opportunity for maintaining a postsentence Tucker challenge in the 
district court.

2293. See Brown v. United States, 483 F.2d 116, 118 (4th Cir. 1973) (evidentiary hearing 
contingent on finding that sentence affected by state convictions); Lipscomb v. Clark, 468 F.2d 
1321, 1323 (5th Cir. 1972) (same).

2294. ___  F.2d___  , No. 74-2429 (9th Cir. Sept. 24, 1976).
2295. Id. at___  , No. 74-2429 at 5-6.
2296. Id. at , No. 74-2429 at 5. The court also held that this procedure could be applied

to claims in which the judge allegedly considered materially false information in determining 
sentence. Id. at___ , No. 74-2429 at 20. See generally Townsend v. Burke, 334 U.S. 736, 740
(1948) (sentence based on materially false assumptions concerning defendant’s criminal record 
violates due process). The Ninth Circuit in Farrow assumed that a Tucker hearing would not be 
held before the original sentencing judge, and that if the petitioner prevailed, the hearing judge 
would resentence.___  F.2d at___  , No. 74-2429 at 8.

2297. 547 F.2d 452 (9th Cir. 1976).
2298. 428 U.S. 465 (1976).
2299. 547 F.2d at 457.
2300. 428 U.S. at 494.
2301. 547 F.2d at 457-58. The court noted that a contrary ruling would create the anomaly of 

refusing to rehear the validity of a prior state conviction for purposes of habeas corpus relief, 
which could result in release from state custody, and granting essentially the same hearing as 
part of a Tucker challenge, which could at most result in resentencing. Id. at 458.

2302. Id. at 457. The court noted that the holding in Tuckerhad been expanded in a few cases 
to include challenges to prior convictions on fifth amendment grounds. See Taylor v. United 
States, 472 F.2d 1178,1179 (8th Cir. 1973) (per curiam) (self-incrimination); Jefferson v. United 
States, 472 F.2d 391, 393 (5th Cir. 1974) (per curiam) (same); Martinez v. United States, 464 
F.2d 1289, 1290 (10th Cir. 1972) (invalid presumption). Nevertheless, the court read Stone v. 
Powell as clearly distinguishing between fourth amendment violations and other constitutional 
infirmities on the ground that fourth amendment violations do not impair the ability of the court 

A later Ninth Circuit decision, however, has undercut Farrow. In 
Tisnado v. United States2291 the Ninth Circuit held that the Supreme 
Court’s decision in Stone v. Powell229* precludes collateral attack 
challenging the validity of a prior state conviction allegedly tainted by 
fourth amendment violations when the state had provided an 
opportunity to fully and fairly litigate the fourth amendment claim.2299 
Stone v. Powell held that a federal court may not grant habeas corpus 
relief in this instance;2300 by analogy, the Ninth Circuit reasoned that a 
prisoner should not be permitted to attack a sentence.2301 Alterna
tively, the court based its ruling on a narrow reading of Tucker, 
maintaining that it was applicable only to uncounseled prior 
convictions.2302 Even assuming the invalidity of the latter basis of 
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decision, Tisnado significantly diminishes the effectiveness of a 
potentially valuable procedure for reviewing sentencing decisions. In 
the future, inmates will be barred from federal court unless they 
successfully challenge their prior state convictions in a state forum. 
Assuming that some state courts may be reluctant to reverse 
convictions on constitutional grounds, many federal inmates whose 
federal sentences have been affected by dubious state convictions will 
lack an effective remedy.

Multiple Sentences. A court may impose only one sentence on
a defendant for each offense of which he has been convicted.2303 In a 
multiple count indictment arising out of a single act, the test is 
whether each of the crimes charged requires an additional element of 
proof that the others do not.2304 Thus, a court may impose consecutive 
sentences for conspiracy to commit a crime and its later accomplish
ment because conspiracy requires proof of agreement to commit a 
crime, but no proof of attempt, and the substantive violation requires 
the latter, but not the former.2305 The propriety of consecutive 
sentences turns on whether the legislature defined several distinct 
offenses that could be committed in the course of a single transaction, 
or defined a single offense with progressively greater sanctions for 
aggravating circumstances.2306 If the legislature intended the latter,

to determine the truth. 547 F.2d at 458. Accordingly, the court found it highly probable that a 
sentencing judge would continue to place great weight on a prior conviction even after 
discovering that it is infirm on fourth amendment grounds. Id.

2303. North Carolina v. Pearce, 395 U.S. 711, 717 (1969) (fifth amendment ban on double 
jeopardy prohibits multiple punishments for the same offense).

2304. Blockburger v. United States, 284 U.S. 299, 304 (1932) (defendant charged with 
selfing morphine on two separate days; each sale a separate offense).

2305. See Curtis v. United States, 546 F.2d 1188, 1190 (5th Cir. 1977) (per curiam) 
(sustaining separate sentences for conspiracy to violate narcotics laws and subsequent 
substantive violations); United States v. Kelly, 545 F.2d 619, 624 (8th Cir. 1976) (sustaining 
cumulative sentences for convictions of conspiracy to intimidate and the subsequent 
intimidation of labor union members), cert denied, 97 S. Ct. 1555 (1977). A limitation on the law 
of conspiracy is Wharton’s Rule, which states that an agreement between two persons to commit 
a particular crime cannot be prosecuted as a conspiracy when the crime necessarily requires the 
participation of two persons for its commission. Ianelli v. United States, 420 U.S. 770, 773 
(1975). Wharton’s Rule is inapplicable, however, when there are more than the minimum 
number of participants necessary for the substantive violation, and the participants then may be 
charged with both conspiracy and the substantive offense. Id. at 775. The Supreme Court has 
held that Wharton’s Rule is only a judicial presumption that may be abrogated by legislative 
intent to the contrary. Id. at 786 (sustaining separate federal sentences for conspiracy and 
ownership of locally prohibited gambling enterprise by five or more persons).

2306. See United States v. Uco Oil Co., 546 F.2d 833, 836-38 (9th Cir. 1976) (presumption 
against construing penal statutes to justify multiple punishment; legislative history of penal 
statute on concealment and misrepresentation did not suggest creation of more than one 
offense), cert denied, 97 S. Ct. 1646 (1977).
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then multiple sentences for both the most serious offense and any 
lesser included offenses constitute double punishment for the same 
act and are illegal.2307 When a defendant has been convicted and 
sentenced for both the lesser and the greater offense, appellate courts 
will vacate the conviction and the sentence on the lesser count.2308 
Conversely, when two statutes have been violated by the same act or 
transaction, courts generally approve multiple sentences on the 
ground that each statute defines a different offense.2309 In United 
States v. Jeffers,2310 however, the Supreme Court held that Congress 
had not intended to permit cumulative punishment for violation of the 
statute pertaining to a conspiracy to distribute narcotics and the 
statute pertaining to the conduct of a continuing criminal enter
prise.2311 The petitioners had been convicted of the two crimes at 
separate trials. Nevertheless, the Court determined that even though 
there had been two trials, the crime of conspiracy was a lesser 
included offense of the crime of continuing criminal enterprise and 
that fines and imprisonment for both crimes could not exceed the 
maximum permissible for the greater offense of criminal enter
prise.2312 Because the petitioner had received a total of $125,000 in 
fines for the two convictions, he was entitled to reduction of the fine 

2307. See Brown v. Ohio, 97 S. Ct. 2221, 2226 & n.6 (1977) (under Blockburger test, greater 
and lesser included offenses merged for purposes of successive prosecution and cumulative 
punishment).

2308. See United States v. Gaddis, 424 U.S. 544, 549 (1976) (reversing appellate order of 
new trial; proper remedy to vacate conviction on lesser count); Proffitt v. United States, 549 
F.2d 910, 912 (4th Cir. 1976) (conviction and sentence on lesser count vacated), cert, denied, 
429 U.S. 1076 (1977); United States v. Sellers, 547 F.2d 785, 786 (4th Cir. 1976) (same), cert, 
denied, 429 U.S. 1075 (1977); United States v. Davis, 544 F.2d 1056, 1059 (10th Cir. 1976) 
(remanded with directions to vacate sentence on lesser count). But cf. United States v. Bennett, 
547 F.2d 1235, 1237 (5th Cir.) (per curiam) (no error to vacate shorter sentence for more severe 
offense, rather than longer sentence for less severe offense), cert, denied, 97 S. Ct. 2662 (1977).

2309. See United States v. Buck, 548 F.2d 871, 877-78 (9th Cir. 1977) (upholding separate 
sentences for furnishing false information in acquiring ammunition and for furnishing false 
information required to be kept by gun dealer); United States v. Dotson, 546 F.2d 1151, 1153 
(5th Cir. 1977) (affirming separate sentences for bank robbery and kidnapping). But see United 
States v. Eagle, 539 F.2d 1166, 1173 (8th Cir. 1976) (vacating consecutive sentence for use of 
firearm during felony when sentenced for assault with deadly weapon within Indian reservation), 
cert, denied, 429 U.S. 1110 (1977).

2310. 97 S. Ct. 2207 (1977).
2311. Id. at 2219-20; see 21 U.S.C. § 846 (1970) (conspiracy to distribute narcotics); 21 

U.S.C. §848 (1970) (conduct of continuing criminal enterprise).
2312. 97 S. Ct. at 2218-20. The greater and lesser offenses had been tried independently 

because the petitioner had successfully opposed a government motion to consolidate on 
grounds that neither the several parties, nor the several charges were the same. Id. at 2211-13.
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imposed at the later criminal enterprise trial so that the two fines 
together did not exceed $100,000.2313

2313. 97 S. Ct. at 2220. See 21 U.S.C. §848(a)(l)-(2) (1970) (maximum punishment for 
conviction on continuing criminal enterprise charge is prison sentence for life, fine of $100,000, 
and forfeiture of all profits obtained in enterprise).

2314. 18 U.S.C. §2113 (1970).
2315. Prince v. United States, 352 U.S. 322, 327 (1957).
2316. 424 U.S. 544 (1975).
2317. Id. at 547.
2318. Id. at 548; see Proffitt v. United States, 549 F.2d 910, 912 (4th Cir. 1976) (separate 

sentences for robbing bank and bartering the proceeds impermissible), cert, denied, 429 U.S. 
1076 (1977).

2319. Compare United States v. Rossi, 552 F.2d 381,385 (1st Cir. 1977) (assault during bank 
robbery merges into kidnapping to avoid apprehension for same robbery) and United States v. 
Hunter, 538 F.2d 1239, 1240 (6th Cir. 1976) (per curiam) (Government conceded that Bank 
Robbery Act defines single offense) with Crawford v. United States, 519 F.2d 347, 352 (4th Cir. 
1975) (kidnapping during bank robbery merges with robbery; kidnapping to avoid apprehension 
for bank robbery is separate offense), cert, denied, 423 U.S. 1057 (1976).

2320. United States v. Rossi, 552 F.2d 381, 385 (1st Cir. 1977).
2321. United States v. Hunter, 538 F.2d 1239, 1240 (6th Cir. 1976) (kidnapping and robbery 

sections required different sets of proof; sentences vacated when Government conceded that the 
kidnapping count merged into the bank robbery count).

2322. See, e.g., United States v. Lindsay, 552 F.2d 263, 266 (8th Cir. 1977) (sentences for 
both theft and possession of stolen mail improper); United States v. Williams, 548 F.2d 228,233 
(8th Cir. 1977) (approving concurrent sentences for two conspiracy convictions arising from 
single agreement); United States v. Gotches, 547 F.2d 80, 82 (8th Cir. 1977) (per curiam) (each 
check fraudulently cashed a separate offense requiring individual sentence); United States v. 
Seals, 545 F.2d 26, 29 (7th Cir. 1976) (separate sentences for robbing postal employee and 
possessing mail stolen in same transaction improper); United States v. Whitesei, 543 F.2d 1176, 
1180 (6th Cir. 1976) (failure to supply information to IRS constitutes lesser included offense of 

A frequently litigated statute in this regard is the Federal Bank 
Robbery Act,2314 which the Supreme Court has interpreted as creating 
a single offense with varying punishments.2315 Last Term the Court 
held in United States v. Gaddis2316 that a defendant could not be 
convicted and separately sentenced both for robbing a bank and for 
receiving the proceeds.2317 The Court reasoned that Congress 
intended to reach a distinct class of criminals by making receipt of the 
proceeds a crime, and did not intend to create an additional offense 
applicable to the robber.2318 The circuits disagree whether the 
kidnapping sections of the Act constitute a distinct offense.2319 This 
term, the First Circuit surveyed prior interpretations of that section 
and concluded that because the legislative history is ambiguous the 
statute should be interpreted to create a single offense.2320 Similarly, 
the Sixth Circuit vacated consecutive sentences imposed for violation 
of the armed robbery and kidnapping sections of the Act and 
remanded for resentencing on the kidnapping count alone.2321

The circuit courts also have entertained multiple sentence claims 
relating to sentences imposed under other statutory schemes.2322 For 
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example, the Sixth Circuit held that one cannot be sentenced for both 
theft and possession of goods stolen from a single interstate 
shipment.2323 Three circuits have held that the National Firearms Act 
Amendments of 19 6 8 2324 should not be construed to permit multiple 
punishments for the possession of a single firearm.2325 The circuit 
courts frequently avoid the merits of multiple sentencing claims by 
invoking the concurrent sentence rule, which states that when a 
defendant receives concurrent sentences on a multiple count 
indictment and one count is sustained, the court need not consider the 
validity of the other counts if no reduction in sentence would 
result.2326

failure to file income tax return), cert, denied, 97 S. Ct. 2924 (1977); United States v. Paulton, 
540 F.2d 886, 893 (8th Cir. 1976) (employer’s failure to pay federal withholding taxes 
constitutes separate offense for each pay period); United States v. Eagle, 539 F.2d 1166, 1173 
(8th Cir. 1976) (separate sentences for assault with a dangerous weapon on Indian reservation 
and use of firearm in the commission of a felony improper), cert, denied, 429 U.S. 1110 (1977); 
United States v. Diaz, 538 F.2d 461, 466 (1st Cir. 1976) (separate sentences for conspiracy to 
import and conspiracy to possess marijuana improper when both charges resulted from a single 
agreement); United States v. Pagan, 537 F.2d 554, 559 (1st Cir. 1976) (approving concurrent 
sentences for two conspiracy convictions resulting from a single agreement); United States v. 
Theriault, 531 F.2d 281, 285 (5th Cir. 1976) (error to impose two sentences when two federal 
officers injured by single act of defendant).

2323. United States v. Solimine, 536 F.2d 703, 711 (6th Cir. 1976), vacated on other grounds, 
429 U.S. 990 (1977) (remanded for consideration of codefendant’s unrelated claim).

2324. National Firearms Act Amendments of 1968, §§201-301, 26 U.S.C. § 5861 (1970), 18 
U.S.C. app. § 1202 (1970).

2325. See United States v. McDar>el, 550 F.2d 214, 219 (5th Cir. 1977) (consecutive 
sentences for possessing, failing to register, and transporting same firearm impermissible); 
United States v. Kalama, 549 F.2d 594, 597 (9th Cir. 1976) (consecutive sentences for 
manufacture and possession of same firearm improper), cert, denied, 429 U.S. 1110 (1977); 
Rollins v. United States, 543 F.2d 574, 575 (5th Cir. 1976) (per curiam) (separate sentences for 
possession of unregistered gun and possession of firearm without serial number improper); 
United States v. Jones, 533 F.2d 1387, 1391 (6th Cir. 1976) (per curiam) (possession of same 
weapon on three occasions constitutes single offense).

2326. See, e.g., United States v. Chenaur, 552 F.2d 294, 302 (9th Cir. 1977) (merits not 
reached on second concurrent sentence because first sentence affirmed); United States v. Davis, 
548 F.2d 840, 845 (9th Cir. 1977) (same); Dennis v. Hopper, 548 F.2d 589, 590 (5th Cir. 1977) 
(per curiam) (same); United States v. Darnell, 545 F.2d 595, 598 (8th Cir. 1976) (use of 
concurrent sentence rule discretionary). But see United States v. Lindsay, 552 F.2d 263, 266 
(8th Cir. 1977) (failure to vacate illegal concurrent sentence could cause adverse collateral 
consequences); United States v. Whitesei, 543 F.2d 1176, 1180 (6th Cir. 1976) (illegal 
concurrent sentence vacated), cert, denied, 97 S. Ct. 2924 (1977); Sanders v. United States, 541 
F.2d 190, 193 (8th Cir. 1976) (concurrent sentence rule not applied because substantial 
prejudice could result).

2327. United States v. Benz, 282 U.S. 304, 306 (1931) (dictum); see United States v. Durbin, 
542 F.2d 486, 488-89 (8th Cir. 1976) (original sentence establishes maximum confinement 
subject to exception for sentences voided for inadvertent error). But cf. Milhouse v. Levi, 548 

Increase in Sentence. After a defendant has begun to serve his
sentence, any increase may violate the ban on double jeopardy.2327 If 
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the sentencing court erred in pronouncing sentence or if the sentence 
imposed did not conform to statutory requirements, the same court 
may resentence the defendant even if a longer term than initially 
pronounced results.2328 Because an illegal sentence is considered a 
nullity, any subsequent sanction is not considered to be an 
increase.2329 Additionally, interruption of a federal prisoner’s sentence 
to serve a civil contempt penalty is not viewed as an enhancement of 
the initial sentence. Because a civil contempt penalty is designed to 
coerce testimony after a grant of immunity, allowing time credit 
against the initial sentence would negate its coercive effect.2330

F.2d 357, 364 (D.C. Cir. 1976) (termination of prison furlough program does not violate ban on 
ex post facto laws or constitute illegal increase in sentence). When a convict’s death sentence is 
held illegal, subsequent incarceration for life is not considered an increase in sentence. See 
Gillihan v. Rodriguez, 551 F.2d 1182, 1190 (10th Cir. 1977) (dictum) (commutation not greater 
punishment than death); Bean v-. Nevada. 535 F.2d 542, 543 (9th Cir. 1976) (same); cf. Sellars v. 
Estelle, 536 F.2d 1104, 1105 (5th Cir. 1976) (commutation from death penalty to life 
imprisonment presents no federal question), cert denied, 429 U.S. 1076 (1977).

2328. See United States v. Stevens, 548 F.2d 1360, 1362 (9th Cir.) (truncated sentence 
imposed after typographical error on sentencing order; correction did not violate double 
jeopardy ban even if sentence increased), cert, denied, 97 S. Ct. 1666 (1977); Jones v. United 
States, 538 F.2d 1346, 1348 (8th Cir. 1976) (per curiam) (court neglected to add mandatory 
special parole term to sentence; correction resulting in increased sentence affirmed).

2329. See Bums v. United States, 552 F.2d 828, 831 (8th Cir. 1977) (defendant illegally 
sentenced to fixed term under Federal Youth Corrections Act; corrected sentence affirmed).

2330. In re Grand Jury Investigation, 542 F.2d 166, 169 (3d Cir. 1976) (Congress intended to 
deny credit for service of civil contempt confinement), cert, denied, 429 U.S. 1047 (1977); In re 
Grand Jury Proceedings, 534 F.2d 41, 42 (5th Cir. 1976) (same); In re Grand Jury Proceedings, 
532 F.2d 410, 411-12 (5th Cir.) (same), cert, denied, 429 U.S. 924 (1976); cf. Cox v. United States, 
551 F.2d 1096,1099 (7th Cir. 1977) (interruption of federal sentence does not violate common law 
rule against punishment by installments).

2331. North Carolina v. Pearce, 395 U.S. 711, 726 (1969); accord, United States v. Latimer, 
548 F.2d 311, 316 (10th Cir. 1977) (court empowered to impose a more severe sentence on 
remand if record reflects reasons justifying it). The Fourth Circuit has held that the underlying 
due process right to an appeal without fear of retaliation existed before the decision in Pearce. 
Midgett v. McClelland, 547 F.2d 1194. 1197 (4th Cir. 1977).

2332. 395 U.S. 711 (1969).
2333. Id. at 725. The appearance of vindictiveness is the determining factor. Thus, the Court 

has expanded the rule in Pearce to apply to prohibit prosecutors from charging more severe 
offenses on trial de novo, but has not required a reduction in sentence under a jury sentencing 
procedure when the jury was unaware of the previous sentence or trial. Compare Blackledge v. 
Perry, 417 U.S. 21, 28 (1974) (due process requires that defendant be free from apprehensions 
of vindictiveness of prosecutor) with Chaffin v. Stynchcomb, 412 U.S. 17, 28 (1973) (harsher 

A court may impose a harsher sentence after the retrial of a 
defendant who has successfully overturned his prior conviction on 
appeal, but only after offering justification based on the defendant’s 
conduct subsequent to the first sentencing.2331 This requirement was 
prescribed by the Supreme Court in North Carolina v. Pearce2332 to 
ensure that fear of judicial vindictiveness would not discourage a 
defendant from exercising his statutory right to appeal.2333 Applying 
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Pearce, the Fifth Circuit held that the sentencing judge was required 
to disclose investigatory interviews on which he had based a harsher 
sentence and to afford the defense an opportunity to rebut or augment 
the information presented.2334 In United States v. Durbin, 2335 however, 
the Eighth Circuit held that the Pearce doctrine permitting increased 
sentences is inapplicable to resentencing following a successful 
Tucker motion brought under 28 U.S.C. § 2255.2336 In Durbin the 
resentencing judge had expressly based an increase in sentence on the 
petitioner’s later incarceration for parole violation.2337 The Eighth 
Circuit held that this increase violated the guarantee against double 
jeopardy.2338 The court concluded that the rationale for allowing a 
greater sentence on retrial is that the defendant has asked to have the 
“slate wiped clean,”2339 whereas a Tucker motion seeks merely an 
adjusted sentence and does not challenge the underlying conviction. 
The guarantee against double jeopardy remains intact as to that 
conviction and the trial court cannot sentence the petitioner to a term 
greater than the initial sentence on the basis of subsequent activity 
without imposing double punishment.2340

sentence by second jury does not violate due process when jury not informed of prior sentence). 
This distinction has been followed in the courts of appeals. Compare James v. Rodríguez, 553 
F.2d 59, 61 (10th Cir. 1977) (impermissible habitual offender motion filed by prosecutor only 
after second trial; increase of original sentence to life imprisonment potentially related to 
exercise of right to appeal), petition for cert, filed, 45 U.S.L.W. 3842 (U.S. June 16, 1977) (No. 
76-1727) with Gambel v. Estelle, 551 F.2d 654, 655 (5th Cir. 1977) (per curiam) (upholding 
harsher sentence by second jury).

2334. United States v. McDuffie, 542 F.2d 236, 241-42 (5th Cir. 1976). On retrial the 
sentencing judge had imposed an increased sentence based on an FBI interview subsequent to 
the first trial. The court refused to disclose the contents of the interview to the defendant 
because it contained very “sensitive” material. Id. at 241. In reversing the trial court, the Fifth 
Circuit stressed both the need to avoid the appearance of vindictiveness and the need to insure 
reliability of the information through adversarial process. Id. at 241-42.

2335. 542 F.2d 486 (8th Cir. 1976).
2336. Id. at 489.
2337. Id. at 487.
2338. Id. at 490.
2339. Id. at 488 (quoting North Carolina v. Pearce, 395 U.S. 711, 721 (1969)).
2340. Id. at 490. But see Gillihan v. Rodriguez, 551 F.2d 1182, 1191 (10th Cir. 1977) (when 

initial sentence vacated on appeal or collateral attack, later increase in sentence does not violate 
double jeopardy ban).

Credit for Presentence Incarceration. The circuits are divided
as to whether the sentencing judge will be presumed to have 
considered presentence incarceration in imposing sentence. The Fifth 
Circuit has held that a defendant has no constitutional right to credit 
for time served prior to sentence unless he had been confined 
primarily because his indigency prevented posting bail and he 
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received the statutory maximum sentence.2341 The rationale for this 
approach is that when the defendant is sentenced to less than the 
maximum, the sentencing judge is presumed to have considered the 
presentence time in calculating his sentence. This presumption would 
be rebutted only when the maximum sentence is imposed and no 
credit for the presentence time is given.2342 Taking a slightly different 
approach, the Seventh Circuit has held that the defendant is entitled 
to consideration of all presentence incarceration resulting from an 
inability to post bond, even if sentenced to less than the maximum.2343 
That circuit refused to indulge the trial courts in a presumption of 
crediting, fearing that the right would become illusory.2344 Thus, if 
reference to time served does not appear in the record, and the 
prosecution fails to prove that the sentencing judge gave proper 
consideration to the presentence imprisonment, then the prisoner is 
entitled to credit.2345

2341. Martin v. Florida, 533 F.2d 270, 271 (5th Cir. 1976) (per curiam). This view may 
conflict with the holding of the Supreme Court in North Carolina v. Pearce, 395 U.S. 716 (1969). 
In Pearce the Court ordered the sentencing court to credit against the sentence imposed after 
retrial any time already served under the original sentence. Id. at 718. The Court reasoned that if 
the time already served was not credited, then the defendant was being twice punished for the 
same offense through a net increase in sentence. Id. Pearce, of course, did not expressly treat the 
question of presentence detention; rather it focused on incarceration imposed after conviction 
under a sentence that was later vacated when the conviction was overturned. Nevertheless, 
presentence incarceration is arguably identical to postsentence incarceration, and the Pearce 
rationale may be similarly applicable. But see Faye v. Gray, 541 F.2d 665, 667 (5th Cir. 1976) 
(courts have interpreted Pearce to hold that failure to credit violates guarantee against double 
jeopardy only when presentence time together with sentence imposed is greater than statutory 
maximum penalty for offense).

2342. 395 U.S. at 718; see Corley v. Cardwell, 544 F.2d 349, 349 (9th Cir. 1976) (per curiam) 
(no constitutional right except in cases when period of incarceration combined with sentence 
exceeds statutory maximum), cert, denied, 429 U.S. 1048 (1977); cf. Makal v. Arizona, 544 F.2d 
1030, 1035 (9th Cir. 1976) (under state law defendant given credit for all time spent in state 
penal institutions but no credit for time in state mental hospitals; no constitutional violation 
because hospital confinement not punitive), cert, denied, 97 S. Ct. 1563 (1977).

2343. Johnston v. Prast, 548 F.2d 699, 700 (7th Cir. 1977); Faye v.Gray, 541 F.2d 665, 668 
(7th Cir. 1976).

2344. 541 F.2d at 668.
2345. 548 F.2d at 703. Other claims for credit have been unsuccessful. See Bell v. Putnam, 

548 F.2d 749, 751 (8th Cir.) (per curiam) (no right to credit for good time earned prior to 
parole revocation), cert, denied, 97 S. Ct. 2684 (1977); United States v. Armedo-Sarmiento, 545 
F.2d 785, 794 (2d Cir. 1976) (no credit for time served for an entirely separate crime), cert, 
denied, 430 U.S. 917 (1977).

2346. 18 U.S.C. §§ 5005-5026 (1970).

Sentencing Under the Federal Youth Corrections Act. The
Federal Youth Corrections Act (FYCA),2346 which was the source of 
considerable activity in the circuits this term, is designed to provide 
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treatment and rehabilitation rather than retribution for youthful 
offenders between eighteen and twenty-one years of age.2347 A 
defendant who satisfies the age criteria will be sentenced under FYCA 
unless the sentencing court determines that the defendant will not 
benefit from application of the Act.2348 The record need not elaborate 
the reasons underlying the judge’s finding.2349 Older defendants may 
be sentenced under FYCA if they are between the ages of twenty-two 
and twenty-six and if the sentencing judge expressly finds that they 
will benefit from rehabilitative treatment.2350 If the defendant is 
eligible, the judge may employ any of three discrete sentencing 
provisions that provide for indeterminate sentences in lieu of normal 

2347. Id. § 5006(e). A defendant between 22 and 26 years may be sentenced under FYCA if 
the court expressly finds that he will benefit from its application. Parole Commission and 
Reorganization Act, 18 U.S.C.A. § 4216 (West Supp. 2 June 1976). Defendants sentenced 
under this section are known as young adult offenders and may be sentenced under any Federal 
Youth Corrections Act provision. Id. Federal offenders under the age of 18 normally are 
sentenced under the Juvenile Justice and Delinquency Prevention Act of 1974 § 501, 18 U.S.C. 
§§ 5031-5041 (Supp. V 1975).

2348. 18 U.S.C. § 5010(d) (1970); see United States v. Dorszynski, 418 U.S. 424, 441, 443 
(1974) (finding of no benefit must be explicit although reasoning need not be presented). Courts 
are reluctant to vacate a sentence when it appears from the record that FYCA disposition was 
considered and rejected, but no explicit “no benefit” finding was made. See United States v. 
Hoye, 548 F.2d 1271, 1272 (6th Cir. 1977) (per curiam) (denial of motion for sentence under 
FYCA was “substantial compliance” with Dorszynski); United States v. Scruggs, 538 F.2d 214, 
216 (8th Cir. 1976) (per curiam) (finding of “no reason” to sentence defendant under FYCA 
satisfies Dorszynski); Robinson v. United States, 536 F.2d 1109, 1110 (5th Cir. 1976) (per 
curiam) (finding of no benefit at denial of habeas corpus petition sufficient compliance with 
Dorszynski). When defendants sentenced prior to Dorszynski have moved for resentencing, 
courts have applied the rule retroactively, but some have held that the no benefit finding may be 
made by amendment to the record if FYCA was actually considered by the sentencing judge. 
Compare McCray v. United States, 542 F.2d 1246, 1247 (4th Cir. 1976) (per curiam) (when 
sentencing judge failed to consider FYCA, case remanded for resentencing) with Williams v. 
United States, 543 F.2d 1154, 1155 (5th Cir. 1976) (sentencing judge considered FYCA, but 
failed to make explicit “no benefit” finding; record amended to verify consideration) and Rivera 
v. United States, 542 F.2d 478, 479 (8th Cir. 1976) (per curiam) (same) and DeVerse v. United 
States, 536 F.2d 804, 806 (8th Cir. 1976) (per curiam) (same), cert, denied, 429 U.S. 897 (1977) 
and Tasby v. United States, 535 F.2d 464, 466 (8th Cir. 1976) (per curiam) (same).

2349. United States v. Dorszynski, 418 U.S. 424, 441 (1974); accord, United States v. 
Stoddard, 553 F.2d 1385, 1390 (D.C. Cir. 1977) (finding apparent in record; no further 
appellate review appropriate).

2350. 18 U.S.C.A. § 4216 (West Supp. 2 June 1976); see United States v. Torun, 537 F.2d 
661, 663 (2d Cir. 1976) (failure to make express finding of benefit requires remand for 
resentencing). An express finding of no benefit is not required for sentencing a young adult as an 
adult. See United States v. Negron, 548 F.2d 1085, 1087 (2d Cir.) (per curiam) (judge need not 
make finding of no benefit before sentencing young adult offender as an adult), cert, denied, 97 S. 
Ct. 2981 (1977); United States v. Norton, 539 F.2d 1194, 1196 (8th Cir. 1976) (per curiam) 
(same).
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statutory sanctions applicable to adults.235’ Although a youth raay be 
incarcerated under FYCA for a term exceeding the statutory 
maximum for an adult convicted of the same crime.2351 2352 this se -mingly 
harsh result is mitigated by the commitment <.f youth offenders to 
specialized facilities2353 and by the possibility of conditional release at 
any time.2354 2355

2351. See 18 U.S C. §§ 5010. 5017 (1970). First, under 18 U.S.C 8 5010(a). a youth 
offender may be placed on probation. Second, 18 U.S.C. 85010(b) commits the offender tn the 
custody of the Attorney Genera! for treatment and supervision, pending discharge under 18 
U.S.C. § 5017(c), which require conditional relief after a maximum of four years and 
unconditional release after six years Third, if the sentencing judge feels that the offender will 
not derive maximum benefit from special treatment and supervision within six years, he may 
commit the offender to the custody of the Attorney General for any period authorized by law for 
the particular offense. In this case, 18 U.S.C. 8 5017(d) provides for conditional release no Inter 
than two years before the expiration of the maximum term previously set by the sentencing judge 
and unconditional release no sooner than one year after his conditional release and no later than 
the expiration of the maximum term previously set.

2352. See United States v. Crabtree 515 F.2d 884, 886 (4th Cir. 1976) (per curiam) 
(resentencing offender under FYCA and its discretionary provision for extension to offenders 
aged 22 to 26 upheld, despite possibility that term might exceed sentence originally imposed 
under adult statute): United States v. Torun. 537 F.2d 661, 663 (2d Cir. 1976) (although 
maximum adult sentence under statute violated was one year, youth offender may be given 
indeterminate sentence of up to four years duration under FYCA; no violation of equal 
protection clause to discriminate by age).

2353. 18 U.S.C. § 5011 (1970). Youth offenders undergo rehabilitative treatment in high, 
medium, and low security institutions, including training schools, hospitals farms, and forestry 
camps. Whenever practicable, youth offenders are segregated from other offenders. Id

2354. Id. § 5017(a).
2355. 544 F.2d 1162 (2d Cir. 1976).
2356. Id at 1164: accord. Burns v. United States, 552 F.2d 828, 830 (8th Cir. 1977) (three 

year determinate sentence illegal under FYCA); United States v. Jackson, 550 F.2d 830,832 (2d 
Cir. 1977) (vacating one year sentence: maximum sentence not authorized under FYCA); United 
States v. Myers, 543 F 2d 721, 723 (9th Cir 1976) (10-year special parole term improper). The 
only instance in which a maximum sentence may be permissible under the FYCA is when the 
sentencing court has determined that an offender will not derive maximum benefit from 
rehabilitation treatment in less than six years. In such a case the court may sentence the offender 
under 18 U.S.C. 8 5010(c) and 18 U.S.C. § 5017(d) to any terra authorized for the crime 
committed. See United States v. Cruz, 544 F.2d at 1164.

2357. 18 U.S.C. § 13 (1970) (permitting federal enforcement of state law within special 
territorial jurisdiction ■ of the United States such as docks, forts, and arsenals).

The indeterminate sentencing provisions of FYCA generated 
substantial litigation this term. In United States v. Cruz2155 the Second 
Circuit held that a district judge sentencing under FYCA may not set 
a maximum period of incarceration unless specifically authorized by 
the Act.2356 The Tenth Circuit adopted a somewhat different position 
by holding that when sentencing a youth offender convicted under the 
Assimilative Crimes Act,2357 the district court may only apply FYCA 
after stipulating that the maximum term of confinement may not 
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exceed the maximum term under the state law violated. 2358

2358. United States v. Dunn, 545 F.2d 1281, 1283 (10th Cir. 1976); cf. United States v. 
Oliver, 546 F.2d 1096,1099 (4th Cir. 1976) (imposition of fine as condition of probation upheld, 
although procedure not specifically authorized under Federal Youth Corrections Act).

2359. 550 F.2d 830 (2d Cir. 1977).
2360. Id. at 832; see 29 C.F.R. § 2.20 (1976), as amended, 42 Fed. Reg. 31,786 (1977) 

(parole release guidelines employ specific criteria to determine likelihood that convicted parties 
will violate parole).

In Jackson the district judge who sentenced the defendant to one year’s incarceration under 
FYCA noted that if the defendant had been given an indeterminate sentence under FYCA, 
application of the parole guidelines would have precluded parole eligibility for 36-45 months, 
whereas if the defendant had been sentenced as an adult, he would have received a maximum 
sentence of significantly shorter duration. 550 F.2d at 832. The Second Circuit recognized the 
anamolous nature of this result, but nonetheless granted the Government’s petition for a writ of 
mandamus and directed the district court to resentence the defendant. Id.

2361. Id. at 831-32 (application of guidelines undermines justification for indeterminate 
sentencing provisions); United States v. Cruz, 544 F.2d 1162, 1164 & n.6 (2d Cir. 1976) 
(guidelines inconsistent with purpose of Act); United States v. Torun, 537 F.2d 661, 664 (2d 
Cir. 1976) (guidelines counteract justification for indeterminate sentences); see United States v. 
Dorszynski, 418 U.S. 424, 433-34 (1974) (discussing rehabilitative purpose); H.R. Rep. No. 
2979, 81st Cong., 2d Sess., reprinted in |1950] U.S. Code Cong. & Ad. News 3983 (stressing 
rehabilitative purposes of FYCA and emphasis on individual offender rather than crime 
committed).

2362. 550 F.2d at 832.
2363. 18 U.S.C. § 5021(b) (1970). A defendant’s conviction is automatically set aside if he is 

unconditionally discharged before the expiration of the maximum sentence or parole term. Id. 
Upon the setting aside of the conviction, the defendant will be issued a certificate so stating. Id.

2364. United States v. McMains, 540 F.2d 387, 389-90 (8th Cir. 1976).
2365. Id. at 388.

In United States v. Jackson2359 the Second Circuit candidly stated 
that one reason underlying attempts to impose fixed terms under 
FYCA is the impact of Parole Board guidelines that effectively impose 
minimum terms to be served before the youth offender is 
conditionally released.2360 The court criticized the mechanical 
application of the guidelines to young offenders, arguing that the 
guidelines undermine the rationale of individual rehabilitation 
underlying the Act,2361 but concluded that responsibility for reform 
lies with Congress or the executive branch.2362

The Act provides that an offender’s conviction will be automatically 
set aside upon his satisfactory completion of treatment.2363 In 
reversing a district court order providing for expungement of the 
petitioner’s record of conviction the Eighth Circuit held that the 
intention of Congress in drafting the section was to strike a balance 
between the rehabilitation of youth offenders and the important social 
interests served by criminal recordkeeping.2364 Thus, the court 
distinguished expunction of the record, which is the physical 
destruction of criminal records,2365 from setting aside a conviction 
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under FYCA, which merely removes the collateral consequences of 
conviction.2366 2367 This reasoning contrasts with that of the Sixth Circuit 
in United States v. Fryer, 2361 in which the court reasoned that FYCA is 
by legislative design an expungement statute that should be read to 
give the offender a second chance free from any record of conviction.2368 
Although courts have not clearly delineated the differences between 
setting aside a conviction and expungement, this distinction is critical 
given the serious collateral consequences of conviction.2369 The better 
view is that FYC A provides for expungement as a more effective means 
of accomplishing the rehabilitative purposes of the Act.2370

2366. Id. When a federal conviction is set aside, the convict’s FBI record is updated to reflect 
this fact, rather than destroyed. See Schaefer, The Federal Youth Corrections Act: The Purposes 
and Uses of Vacating the Conviction, 39 Fed Probation 31, 38 (1975). The conviction remains a 
matter of public record, although it may no longer be used for some purposes. Compare Fite v. 
Retail Credit Co., 537 F.2d 384, 384 (9th Cir. 1976) (conviction that is set aside may be reported 
by credit agency) with United States v. Fryer, 545 F.2d 11, 14 (6th Cir. 1976) (conviction that is 
set aside need not be disclosed to dealer upon purchase of firearm; FYCA is expungement 
statute by legislative design)and Mestre Morera v. INS, 462 F.2d 1030, 1032 (1st Cir. 1972) 
(conviction that is set aside may not serve as basis of deportation order).

2367. 545 F.2d 11 (6th Cir. 1976).
2368. Id. at 13; accord, Rewak v. United States, 512 F.2d 1184, 1186 (9th Cir. 1975) (dictum) 

(FYCA provides for expunction); Mestre Morera v. INS, 462 F.2d 1030, 1032 (1st Cir. 1972) 
(record free of all taint; conviction that is set aside may not serve as basis for deportation order); 
Tatum v. United States, 310 F.2d 854, 856 & n.2 (D.C. Cir. 1962) (per curiam) (Act provides for 
expunction).

2369. See, eg., United States v. Fryer, 545 F.2d 11, 13-14 (6th Cir. 1976) (possession of a 
firearm after conviction of felony may be second felony); Mestre Morera v. INS, 462 F.2d 1030, 
1032 (1st Cir. 1972) (deportation as undesirable alien possible after narcotic drug offense). See 
generally Schaefer, supra note 2367, at 31-33 (record of conviction may affect eligibility for army 
service, jury duty, and government employment); Comment, The Impact of Expungement Relief 
on Deportation of Aliens for Narcotics Convictions, 65 Geo. L.J. 1325 (1977).

2370. See note 2361 supra.
2371. Fed. R. Crim. P. 35. But cf. United States v. Riffe, 550 F.2d 1013, 1014 (5th Cir. 1977) 

(per curiam) (no appellate review of denial of Rule 35 motion when defendant failed to raise 
relevant issue at hearing on motion by sentencing court), cert, denied, 46 U.S.L.W. 3193 (U.S. 
Oct. 4, 1977).

2372. Fed. R. Crim. P. 35.

POSTSENTENCE APPELLATE AND COLLATERAL REVIEW

Rule 35 of the Federal Rules of Criminal Procedure provides that the 
trial court may correct an illegal sentence at any time and may correct 
a sentence imposed in an illegal manner within 120 days.2371 The court 
is also empowered to reduce sentence upon revocation of pro
bation.2372 The 120-day period begins after imposition of sentence, 
affirmance on appeal, or entry of any order of the Supreme Court 
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denying review or having the effect of affirming the judgment.2373 
These requirements are jurisdictional and the district court is without 
power to modify an illegally imposed sentence after the time period 
has run.2374

2373. Id. The 120-day limitation was not intended to apply to the reduction of sentence 
following probation revocation. Id. & note (Advisory Committee Notes) (1966 amendments).

2374. See United States v. Norton, 539 F.2d 1082, 1083 (5th Cir. 1976) (per curiam) 
(reduction sought one year after sentence imposed; district court without jurisdiction to reduce), 
cert, denied, 429 U.S. 1103 (1977); United States v. Becker, 536 F.2d 471, 474 (1st Cir. 1976) 
(sentence that is not illegal on its face cannot be reviewed on Rule 35 motion nearly three years 
after imposition); cf. United States v. Riffe, 550 F.2d 1013, 1014 (5th Cir. 1977) (per curiam) (no 
appellate review of denial of Rule 35 motion when defendant failed to raise relevant issue at 
sentencing court hearing on motion).

2375. See, e.g., United States v. Pigman, 546 F.2d 609, 613 (5th Cir. 1977) (imposition of 
special parole term not authorized by statute; sentence illegal); United States v. Cruz, 544 F.2d 
1162, 1164 (2d Cir. 1976) (sentence to fixed term under FYCA illegal); Hazelwood v. Arnold, 
539 F.2d 1031, 1033 (4th Cir. 1976) (per curiam) (failure to impose special parole term for 
narcotics conviction renders sentence illegal; court may correct illegal sentence at any time); 
United States v. Cevallos, 538 F.2d 1122, 1128 (5th Cir. 1976) (failure to comply with 
procedural requirements in imposing enhanced sentence renders sentence illegal); United 
States v. Chaussee, 536 F.2d 637,645 (7th Cir. 1976) (sentence in excess of applicable statutory 
maximum illegal).

2376. See United States v. Stein, 544 F.2d 96, 102 (2d Cir. 1976) (misapprehension by judge 
of material facts relevant to sentencing violates due process and original sentence illegal); 
United States v. DiRusso (DiRusso I), 535 F.2d 673, 674-75 (1st Cir. 1976) (illegality concept 
reaches sentences premised on major misunderstanding by judge as to bounds of his authority).

2377. Eg., United States v. Mejias, 552 F.2d 435, 447 (2d Cir. 1977); United States v. De La 
Fuente, 550 F.2d 309, 310 (5th Cir. 1977) (per curiam); United States v. Womochil, 548 F.2d 
224, 225 (8th Cir. 1977); United States v. Redmond, 546 F.2d 1386, 1391 (10th Cir. 1977); 
United States v. Hughes, 542 F.2d 246, 249 (5th Cir. 1976); United States v. Sand, 541 F.2d 
1370, 1378 (9th Cir. 1976), cert, denied, 429 U.S. 1103 (1977); United States v. Dreske, 536 
F.2d 188, 196 (7th Cir. 1976).

On direct appeal sentences may be judged illegal by the failure to 
observe statutory maximums, procedural requirements, or other 
statutory limitations.2375 Those sentences premised on a mistake of law 
or fact or a significant misunderstanding by the sentencing judge as to 
the bounds of his authority also may be held illegal and are thus 
subject to modification at any time.2376 But if a defendant argues on 
appeal that his sentence, while within the statutory limits, is unduly 
harsh, the court of appeals will summarily affirm it as not within its 
jurisdiction absent any showing of abuse of discretion or illegality.2377

The circuits disagree whether a sentence can be rendered illegal by 
the application of Parole Commission guidelines that were pro
mulgated contemporaneously or subsequent to imposition of sen
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fence.2378 When convicts are sentenced under 18 U.S.C. § 4205(a)(2), 
which allows parole at any time at the discretion of the Parole 
Commission,2379 the parole guideline system may effectively deny a 
prisoner any meaningful parole consideration during his incar
ceration.2380 Although some courts confronted with this situation 
have remanded for resentencing on the ground that the guidelines 
have frustrated the sentencing judge’s clear intent that the prisoner 
receive early parole consideration,2381 the First Circuit has refused to 
follow this approach. It held that a challenge based on application of 
the guidelines is addressed to the execution rather than to the legality 
of the sentence.2382 The court stated that the proper vehicle for such a 
claim is a habeas corpus petition filed in the district of the prisoner’s 
incarceration. 2383

2378. Compare United States v. Salerno, 538 F.2d 1005, 1008-09 (3d Cir. 1976) (prisoner 
sentenced before parole guidelines promulgated should serve sentence commensurate with 
expectations of sentencing judge) with Thompson v. United States, 536 F.2d 459, 460-61 (1st 
Cir. 1976) (application of parole guidelines does not reach legality of sentence but merely 
execution). See notes 2730-38 infra and accompanying text (parole).

2379. Parole Commission and Reorganization Act § 2, 18 U.S.C.A. § 4205(b)(2) (West 
Supp. 2 June 1976) (recodifying and amending 18 U.S.C. § 4208(a)(2) (1970)). See generally 
Project, Parole Release Decisionmaking and Sentencing Process, 84 Yale L.J. 810 (1975).

2380. See, e.g.. United States v. Salerno, 538 F.2d 1005, 1007 (3d Cir. 1976) (application of 
guidelines would give prisoner no parole consideration during sentence); Kortness v. United 
States. 514 F.2d 167, 169 (8th Cir. 1975) (same).

2381. E.g., United States v. Salerno. 538 F.2d 1005. 1008-09 (3d Cir. 1976). Although the 
Eighth Circuit initially took this position, the court recently has narrowed its application. 
Compare Kortness v. United States. 514 F.2d 167, 170 (8th Cir. 1975) (adoption of new parole 
guidelines contemporaneously with imposition of sentence precluded meaningful parole 
consideration; sentencing was result of critical error and may be corrected in a section 2255 
proceeding) with Banks v. United States, 553 F.2d 37, 39-40 (8th Cir. 1977) (Kortness motion 
limited to case in which guidelines were published contemporaneously with or subsequent to 
imposition of sentence and prisoner has not received parole consideration before serving one- 
third of sentence) and United States v. White, 540 F.2d 409, 411 (8th Cir. 1976) (same). See 
generally notes 2577-80 infra and accompanying text.

2382. Thompson v. United States, 536 F.2d 459, 460 (1st Cir. 1976).
2383. Id. at 460-61; accord, Andrino v. United States Bd. of Parole, 550 F.2d 519, 520 (9th 

Cir. 1977) (per curiam); United States v. DiRusso, 535 F.2d 673, 675 (1st Cir. 1976) (DiRusso 
I). In a collateral attack brought under 28 U.S.C. § 2255 (1970), a prisoner may attack his 
sentence at any time on the grounds that sentence was unconstitutionally or illegally imposed, 
was imposed by a court lacking jurisdiction, exceeds the statutory maximum, or is otherwise 
subject to collateral attack. See notes 2545-611 infra and accompanying text (habeas corpus). 
Attacks on the manner of execution of sentence, as opposed to the legality of the sentence itself, 
must be brought under 28 U.S.C. § 2241 (1970) in the district in which the prisoner is confined. 
See Andrino v. United States Bd. of Parole, 550 F.2d 519, 519 (9th Cir. 1977) (per curiam); 
Jacobson v. United States, 542 F.2d 725, 727 (8th Cir. 1976) (per curiam); Thompson v. United 
States, 536 F.2d 459, 460-61 (1st Cir. 1976).

CRUEL AND UNUSUAL PUNISHMENT

To challenge successfully a sentence as violative of the eighth 
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amendment prohibition against cruel and unusual punishment,2384 a 
defendant must show either that the sentence serves no valid 
penological purpose or is greatly disproportionate to the offense 
committed, or that it offends evolving notions of decency. 2385

2384. U.S. CONST, amend. VIII. The eighth amendment is made applicable to the states by 
the fourteenth amendment. Robinson v. California, 370 U.S. 660, 666 (1962).

2385. Coker v. Georgia, 97 S. Ct. 2861, 2865-66 (1977) (barbaric or excessive punishments 
are unconstitutional; death sentence is disproportionate penalty for rape of adult woman); Gregg 
v. Georgia, 428 U.S. 153, 171-73 (1976) (plurality opinion) (death penalty not per se cruel and 
unusual because it is not offensive to evolving standard of decency, is not disproportionate 
penalty, and is not barbarous method of punishment); Trop v. Dulles, 356 U.S. 86, 100-01 
(1958) (although words of eighth amendment are not precisely defined, meaning of amendment 
drawn from evolving standards of decency); see, e.g., United States v. Polk, 550 F.2d 1265, 1269 
(10th Cir. 1977) (concurrent 10-year terms followed by 4-year probation for transportation of 
forged securities not cruel and unusual punishment); United States v. Tolias, 548 F.2d 277, 279 
(9th Cir. 1977) (per curiam) (imprisonment of homosexual not cruel and unusual punishment 
despite allegation that homosexuals are raped and assaulted in prison); United States v. Stein, 
544 F.2d 96, 104 (2d Cir. 1976) (Lumbard, J., concurring) (10-year sentence for stock fraud 
cruel and unusual even though within statutory limits because sentence of such length rarely 
imposed and defendants had assisted Government with case); United States v. Gamboa, 543 
F.2d 545, 548 (5th Cir. 1976) (per curiam) (concurrent 5- and 10-year sentences for possession 
of unregistered firearms and possession of firearms during felony not cruel and unusual because 
statutory maximum was 80 years imprisonment and $70,000 fine); Hall v. McKenzie, 537 F.2d 
1232, 1235-36 (4th Cir. 1976) (10- to 20-year sentence for nonforcible rape of 13-year-old not 
disproportionate to crime).

2386. Gardner v. Florida, 430 U.S. 349, 357 (1977) (recent application of due process to 
sentencing procedures and development of Court majority recognizing that death penalty is 
qualitatively different punishment has led to closer scrutiny of capital punishment); Woodson v. 
North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion of Justices Stewart, Powell, & 
Stevens) (death penalty is qualitatively different from any other sentence; consequently, greater 
need for ensuring that sentence appropriately imposed).

2387. 428 U.S. 153 (1976).
2388. Id. at 187 (death penalty not inherently barred as punishment regardless of 

circumstances, offense, character of offender, or procedure followed).
2389. See, e.g., Gardner v. Florida, 430 U.S. 349, 362 (1977) (death sentence overturned 

because trial judge failed to disclose presentence report to defense counsel); Roberts v. 
Louisiana, 428 U.S. 325, 336 (1976) (Louisiana death statute held unconstitutional because 
statute established five narrow categories in which the death penalty was mandatory with no 
consideration of mitigating factors and no meaningful appellate review); Woodson v. North 
Carolina, 428 U.S. 280, 288 (1976) (eighth amendment requires that procedure be established 
to provide guidelines for exercise of discretion in imposing death sentence); Jurek v. Texas, 428 
U.S. 262, 276-77 (1976) (Texas death statute upheld; although five narrow categories for 
imposition of death penalty established, jury must find at least one statutory aggravating 
circumstance before death sentence may even be considered); Proffitt v. Florida, 428 U.S. 242, 
259-60 (1976) (Florida death statute for murder upheld because of its consideration of 
aggravating and mitigating circumstances, written findings of fact by the trial court, and 
automatic review by state supreme court); Gregg v. Georgia, 428 U.S. 153, 206-07 (1976) 
(Georgia death penalty for murder upheld; statute provides for consideration of mitigating 

Closer judicial scrutiny is required in death penalty cases than in 
cases involving lesser sentences.2386 2387 Although the Supreme Court last 
Term held in Gregg v. Georgia2381 that the death penalty is not per se 
cruel and unusual punishment,2388 the eighth amendment still permits 
challenges to a death sentence on procedural2389 as well as substantive 
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grounds.2390 Applying the procedural guidelines established in 
Gregg,2391 the Court this Term in Roberts v. Louisiana2392 held that a 
mandatory death sentence for the murder of a police officer 
constituted cruel and and unusual punishment.2393 In a per curiam 
opinion the Court reaffirmed the holding of two of its previous 
decisions invalidating provisions of the same statute,2394 concluding 
that the statute violated the eighth amendment because it did not 
allow consideration of mitigating factors.2395 The Court specifically 
reserved the question whether mandatory sentences may be 
constitutionally applied to prisoners already serving life sentences 
who commit capital offenses.2396

factors); United States v. Kaiser, 545 F.2d 467 (5th Cir. 1977) (federal statute imposing death 
penalty for murder in special federal enclave unconstitutional because no guidelines or 
procedures to limit jury’s discretion in imposing penalty).

2390. See Coker v. Georgia, 97 S. Ct. 2861, 2866 (1977) (statute requiring death sentence for 
rape of adult woman invalid because punishment disproportionate to crime).

2391. See 428 U.S. at 188-95.
2392. 428 U.S. 325 (1977) (per curiam).
2393. Id. at 336.
2394. Id.; see Washington v. Louisiana, 428 U.S. 906, 906 (1976) (mem.) (state statute 

requiring death sentence for murder of peace officer acting in line of duty held unconstitutional); 
Roberts v. Louisiana, 428 U.S. 325, 336 (1976) (state statute requiring death sentence for first 
degree murder held unconstitutional).

2395. 97 S. Ct. at 1996.
2396. Id. at 1996 n.5.
2397. Id. at 1998 (Blackmun, J., with White & Rehnquist, JJ., dissenting).
2398. Id.
2399. Id.; see note 2257 supra and accompanying text.
2400. 97 S. Ct. at 2002 (Rehnquist, J., with White, J., dissenting). Mr. Justice Rehnquist 

stated that the Court had asked the wrong question, observing that: “The question is not whether 
mitigating factors exist, but, rather, whether whatever ‘mitigating’ factors that might exist are of 
sufficient force so as to constitutionally require their consideration as counterweights to the 
admitted aggravating circumstances.” Id.

2401. 430 U.S. 349 (1977).

Mr. Justice Blackmun filed a dissenting opinion, joined by Mr. 
Justice White and Mr. Justice Rehnquist, and concluded that the 
murder of a police officer acting in the line of duty “falls within the 
narrow category of homicide for which a mandatory death sentence is 
constitutional.”2397 The dissent argued that the majority’s statement 
that a statute must permit consideration of mitigating factors is overly 
broad,2398 and observed that the majority conceded that a mandatory 
death sentence may be constitutional in at least one limited 
situation.2399 In a separate dissenting opinion, Mr. Justice Rehnquist 
argued that a state legislature should be permitted to conclude that no 
mitigating factors could outweigh the aggravating factor that the 
victim was a police officer killed in the line of duty.2400

In Gardner v. Florida2401 the Supreme Court vacated a death 
sentence on procedural grounds, holding that the trial court’s use of a 
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presentence report that was not disclosed to defense counsel 
rendered the sentence unconstitutional.2402 The plurality found that 
this failure to disclose violated the due process clause.2403 In a 
concurring opinion, Mr. Justice White concluded that use of such 
undisclosed information lacked sufficient reliability for a judge to 
determine whether death was the appropriate sanction.2404

2402. Id. at 362.
2403. Id. Although the plurality opinion concluded that nondisclosure of the pre

sentence report violated due process, the opinion relied heavily upon eighth amendment 
Cases to justify this conclusion. See id. at 357-58 (death penalty unique punishment and 
therefore procedure for imposing death sentence must be reasonable).

2404. Id. at 364 (White, J., concurring). Because of his concern with the future ramifications 
of applying the full panoply of due process requirements to the sentencing process, Mr. Justice 
White specifically limited his opinion to the procedural requirements of the eighth amendment. 
Id.

2405. 97 S. Ct. 2861 (1977).
2406. Id. at 2866.
2407. Id. at 2866-68.
2408. 408 U.S. 238 (1972) (per curiam).
2409. 97 S. Ct. at 2867; see Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam) 

(arbitrary imposition of death penalty in murder and rape cases is cruel and unusual 
punishment). Of the 35 states that enacted modified death penalty statutes in response to 
Furman, only Georgia, North Carolina, and Louisiana required the death penalty for the rape of 
an adult woman. The North Carolina and Louisiana statutes were invalidated because their 
imposition of the death penalty was mandatory. See Roberts v. Louisiana, 428 U.S. 325, 336 
(per curiam) (1976); Woodson v. North Carolina, 428 U.S. 280, 305 (1976). Thus, only Georgia 
had a procedurally valid death penalty for the rape of an adult woman. See Ga. Code Ann. § 26- 
2001 (1972). Florida, Mississippi, and Tennessee have procedurally valid death penalties for the 
rape of a child. See Fla. Stat. Ann. § 794.011(2) (West 1976); Miss Code Ann. § 97-3-65 
(1974); Tenn. Code Ann. § 39-3702 (1974). Although the status of these latter statutes is 
unclear, it is possible that they are also invalid because the plurality did not specifically limit its 
decision to the rape of an adult. See Coker v. Georgia, 97 S. Ct. at 2880 (Burger, C.J., with 
Rehnquist, J., dissenting) (clear implication of plurality holding is that the death penalty may be 
properly imposed only for crimes causing death of victim). Furthermore, Mr. Justice Brennan 
and Mr. Justice Marshall continue to advance the opinion that the death penalty is 
unconstitutional in any case. Id. at 2870 (Brennan, J., concurring); id. (Marshall, J., concurring). 
That would leave only three Justices who might uphold the death sentence for the rape of a 

This Term in Coker v. Georgia2405 the Supreme Court decided that 
imposition of the death penalty for the rape of an adult is cruel and 
unusual punishment regardless of the procedural safeguards em
ployed.2406 The plurality, in an opinion written by Mr. Justice White, 
relied on a two-part analysis to conclude that imposition of the death 
penalty is disproportionate to the crime. After considering public and 
legislative attitudes toward death penalties and the reluctance of 
juries to impose the death sentence for the crime of rape,2407 2408 the 
plurality noted the limited number of states that had included rape as 
a capital crime in their death penalty statutes revised because of the 
Court’s decision in Furman v. Georgia,2400 which invalidated all then 
existing death penalty statutes.2409 Recognizing that the Court has the 
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ultimate burden of interpreting the eighth amendment, the plurality 
concluded on the basis of their individual values that the imposition of 
the death penalty is inappropriate in the rape situation.2410 The 
plurality reasoned that rape is not as severe as murder because the 
victim’s life is not ended and the harm done normally is not 
irreparable.2411 In addition, the plurality stated that the death penalty 
is unconstitutionally disproportionate to the severity of the crime, 
even if the rape was accompanied by aggravating circumstances, 
because rape does not involve the taking of a life.2412 Although 
concurring in the Court’s judgment, Justices Brennan and Marshall 
continued to voice their opposition to the death penalty and reiterated 
their belief that it is unconstitutional under any circumstances.2413 
Justice Powell concurred in the judgment of the plurality, but limited 
his opinion to the facts of the instant case; he indicated that the death 
penalty ordinarily is disproportionate to the crime of rape of an adult 
woman, but suggested that death may not be a disproportionate 
penalty for an outrageous rape resulting in permanent and serious 
injury to the victim.2414

child. Mr. Justice Rehnquist and Mr. Chief Justice Burger would probably defer to the state 
judgment on federalism principles. See id. at 2876-79 (Burger, C.J., with Rehnquist, J., 
dissenting) (Court should allow states time to experiment with penalties; this is value of federal 
system). Mr. Justice Powell, who limited his concurrence in Coker to the facts of the case and 
who has indicated that the death penalty might be valid for an “aggravated” rape, might uphold 
the death penalty for child rape. See id. at 2870-72 (Powell, J., concurring and dissenting).

2410. Id. at 2868; see id. at 2871 n.2. (Powell, J., concurring and dissenting). But see id at 
2872 (Burger, C.J., with Rehnquist, J., dissenting) (plurality mistook its proper role and 
substituted individual policy views for views of state legislature).

2411. Id. at 2869.
2412. Id. at 2870.
2413. Id. (Brennan, J., concurring); id. (Marshall, J., concurring).
2414. Id. at 2872 (Powell, J., concurring and dissenting).
2415. Id. at 2873 (Burger, C.J., with Rehnquist, J., dissenting).
2416. Id. (Burger, C.J., with Rehnquist, J., dissenting). The Chief Justice suggested that 

under the plurality opinion a defendant already serving a life sentence could not be further 
punished for additional crimes if they did not involve the death of the victim. Thus, the 
defendant could commit rapes with impunity after escaping from incarceration. Id. at 2872 
(Burger, C.J., with Rehnquist, J., dissenting).

The dissent, written by Chief Justice Burger and joined by Justice 
Rehnquist, attacked the plurality opinion as unnecessarily broad.2415 
It observed that the defendant had committed two previous rapes that 
involved the murder of one person and the attempted murder of 
another. Chief Justice Burger argued that because the defendant’s 
sentences for these offenses probably exceeded his life expec
tancy,2416 the narrow issue to be decided was the constitutionality of 
the death penalty for a habitual rapist with the inclination to maim
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seriously or kill his victim, rather than the constitutionality of the 
death sentence for rape generally.2417 Given this narrow definition of 
the issue, the dissent reasoned that the plurality’s opinion was not 
convincing because it did not consider the specific characteristics of 
the defendant.2418 Second, Chief Justice Burger argued that because 
the legitimacy of the death penalty for rape is an open question, the 
Court should have deferred to the judgment of the state legislatures 
under the principle of federalism.2419 Finally, the dissent noted that 
the plurality opinion cast serious doubts on the validity of the death 
penalty for other serious crimes such as airplane highjacking, 
kidnapping, and mass terrorism because these activities do not 
involve the death of the victim.2420

2417. Id. at 2873 (Burger, C.J., with Rehnquist, J., dissenting).
2418. Id. (Burger, C.J., with Rehnquist, J., dissenting).
2419. Id. at 2876-79 (Burger, C.J., with Rehnquist, J., dissenting).
2420. Id. at 2880 (Burger, C.J., with Rehnquist, J., dissenting).





1977] Circuits Note: Criminal 629

Review Proceedings

MANDAMUS

The All Writs Act2421 empowers superior federal courts to issue 
writs of mandamus that confine inferior courts to lawful exercise of 
their jurisdiction or that compel inferior courts to exercise their 
authority.2422 Significant questions involving “the proper exercise of 
jurisdiction and the administration of criminal justice in the federal 
courts that would evade review” if not promptly considered are 
appropriate subjects for mandamus.2423 This term the Fourth Circuit 
stated that mandamus will not issue when the demanded action 
involves the exercise of discretion by the trial judge on an unsettled 

2421. 28 U.S.C. § 1651 (1970). The All Writs Act does not provide an independent basis of 
jurisdiction, but merely authorizes a court to issue necessary or appropriate writs in aid of existing 
jurisdiction. See Gilmore v. Utah, 429 U.S. 1012, 1016 (1976) (Burger, C.J., with Powell, J., 
concurring) (All Writs Act authorizes issuance of stays of execution only in aid of jurisdiction); In 
re Melvin, 546 F.2d 1, 2 (1st Cir. 1976) (All Writs Act does not provide independent basis for 
jurisdiction to allow trial judge to order participation in lineup, absent request by grand jury). The 
Supreme Court this Term lifted a stay of execution entered in response to a petition by the 
mother of a convict upon finding that the convict had knowingly and intelligently waived his right 
to appeal. Gilmore v. Utah, 429 U.S. at 1013. Chief Justice Burger, concurring, stated that the 
Court had no jurisdiction because the waiver removed all indicia of a case or controversy

.necessary to invoke jurisdiction. Id. at 1016 (Burger, C.J., with Powell, J., concurring).
2422. Kerr v. United States Dist. Court, 426 U.S. 394, 402 (1976). Compare United States v. 

Jackson, 550 F.2d 830, 831 (2d Cir. 1977) (mandamus appropriate when trial judge overstepped 
authority by imposing sentence not authorized by sentencing statute) and In re Melvin, 546 F.2d 
1,2,5 (1st Cir. 1976) (mandamus appropriate when trial judge ordered suspect to appear in lineup 
without directive by grand jury) and United States v. Norton, 539 F.2d 1082,1083 (5th Cir. 1976) 
(per curiam) (mandamus appropriate when trial judge exceeded jurisdiction by commuting 
sentence), cert, denied, 429 U.S. 1103 (1977) with Matter of Doe, 546 F.2d 498,502 (2d Cir. 1976) 
(mandamus inappropriate to compel judge to enjoin grand jury investigation because issue is 
exercise of discretion, not of power) and In re Special March 1974 Grand Jury, 541 F.2d 166,171- 
72 (7th Cir. 1976) (prosecutor’s alleged abuse of grand jury not extraordinary circumstance 
justifying mandamus prior to instigation of lawsuit), cert, denied, 430 U.S. 929 (1977). See 
generally 9 J. Moore <J<J 110.26-.30; Note, Supervisory and Advisory Mandamus Under the 
All Writs Act, 86 Harv. L. Rev. 595 (1973).

District courts have authority to issue writs of mandamus in aid of their jurisdictions. 
Mandamus and Venue Act of 1962, 28 U.S.C. § 1361 (1970) (enabling courts to compel federal 
officers and agencies to perform ministerial acts); All Writs Act, 28 U.S.C. § 1651(a) (1970). See 
generally Byse & Fiocca, Section 1361 of the Mandamus and Venue Act of 1962 and Nonstatutory 
Judicial Review of Federal Administrative Action, 81 Harv.L.Rev.308 (1967). Several circuits this 
term considered whether a district court may issue writs of mandamus to compel a telephone 
company to render technical assistance to government agencies in the installation of pen registers 
used for electronic surveillance. See notes 394-404 supra and accompanying text.

2423. United States v. Werker, 535 F.2d 198, 200 (2d Cir.) (restraining trial judge from 
promising specific sentence for subsequent guilty plea), cert, denied, 429 U.S. 926 (1976).



630 The Georgetown Law Journal [Vol. 66:201

question of law; rather, mandamus is appropriate only when the law 
clearly and indisputably requires the action.2424

2424. Central S.C. Chapter, Soc’y of Professional Journalists v. United States Dist. Court, 551 
F.2d 559, 562 (4th Cir. 1977) (refusing to issue mandamus to overturn judge’s order regulating 
conduct of press in courtroom to ensure fair trial), petition for cert, filed sub nom. Central S.C. 
Chapter, Soc’y of Professional Journalists v. Martin, 46 U.S.L.W. 3068 (U.S. Aug. 15,1977) (No. 
77-263).

2425. Breed v. United States Dist. Court, 542 F.2d 1114,1115-16 (9th Cir. 1976) (mandamus 
denied when petitioner’s claim unclear and more appropriate remedy available); Billiteri v. United 
States Board of Parole, 541 F.2d 938, 946-47 (2d Cir. 1976) (mandamus denied to prisoner 
seeking complete discharge or parole release; habeas corpus more appropriate remedy).

2426. 541 F.2d 1243 (7th Cir. 1976).
2427. Id. at 1246-49.
2428. Id. at 1248. The court noted that several other circuits have found mandamus an 

appropriate remedy under which to challenge conditions of confinement. Id.
2429. In re Special March 1974 Grand Jury, 541 F.2d 166,171-72 (7th Cir. 1976) (burden not 

met when alleged preindictment abuse of grand jury could be remedied at trial), cert, denied, 430 
U.S. 929 (1977); see 28 U.S.C. §1291 (1970) (conferring jurisdiction on courts of appeals to 
review all final decisions of district courts).

2430. See In re Special March 1974 Grand Jury, 541 F.2d 166, 172 (7th Cir. 1976) 
(inappropriate to allow disruption of judicial process by writ ordering district court to hold 
evidentiary hearing into grand jury investigation), cert, denied, 430 U.S. 929 (1977); Central S.C. 
Chapter, Soc’y of Professional Journalists v. United States Dist. Court, 551 F.2d 559,561-62 (4th 
Cir. 1977) (mandamus not substitute for ordinary suit), petition for cert, filedsub nom. CentralS.C. 
Chapter, Soc’y of Professional Journalists v. Martin, 46 U.S.L.W. 3068 (U.S. Aug. 15,1977) (No. 
77-263). But cf. United States v. Norton, 539 F.2d 1082, 1083 (5th Cir. 1976) (per curiam) 

In order to succeed in a motion for a writ of mandamus a plaintiff 
must establish first, that he has a clear right to the relief sought; 
second, that the defendant is under a plainly defined and peremptory 
duty to do the act sought; and third, that no other adequate remedy is 
available.2425 The Seventh Circuit has intimated, however, that the 
requirements for mandamus should be construed liberally in cases 
charging violations of constitutional rights. In Holmes v. United States 
Board of Parole2426 the court held that mandamus was appropriate to 
compel the parole board to hold an evidentiary hearing when a federal 
prisoner had been classified as a special offender prior to 
incarceration and was denied parole.2427 The court stated that the 
parole board had violated the prisoner’s right to procedural due 
process and that to compel him to exhaust administrative or other 
judicial remedies “would serve only to perpetuate a gross injustice in 
favor of preserving judicially formulated niceties that are neither 
required nor jurisdictional.”2428

The heavy burden generally placed on the party seeking mandamus 
stems from the same policy considerations recognized through 
congressional enactment of the finality statute.2429 The federal policy 
that seeks to discourage piecemeal review suggests that courts will not 
permit a petition for mandamus to substitute for an appeal.2430 Two 



1977] Circuits Note: Criminal 631

circuits, however, did invoke their supervisory mandamus power this 
term to discourage the institution of disruptive judicial practices. In 
United States v. Newman2431 the Second Circuit issued a writ of 
mandamus to overturn a district court order to reinstate Black jurors 
who were peremptorily challenged by a prosecutor.2432 The First 
Circuit exercised its mandamus power to overturn a district court 
order granting bail to a habeas petitioner who alleged that application 
of parole guidelines had frustrated the intent of the sentencing 
judge.2433

(mandamus, not appeal, is appropriate remedy for untimely order reducing sentence). The First 
Circuit has suggested, however, that it might deem a timely petition for mandamus equivalent to 
an appeal. In re United States, 540 F.2d 21, 22-23 (1st Cir. 1976) (dictum) (denying petition for 
writ to direct trial court to impose additional sentence). The court stated that because the 
Government failed to appeal, and because it did not lodge its petition with sufficient promptness 
to be deemed the equivalent of an appeal, it would not expand the applicability of mandamus in 
light of strong policy reasons for restricting its use in criminal cases. Id. at 23.

2431. 549 F.2d 240 (2d Cir. 1977).
2432. Id. at 250-51.
2433. United States v. DiRusso, 548 F.2d 372, 374 (1st Cir. 1976). A concurring opinion 

advised that the court not suggest the routine availability of mandamus review to the Government 
in similar habeas cases. Id. at 376-77. (McEntee, J., concurring). The concurrence recommended 
the exercise of mandamus power on the more traditional grounds of correcting district court 
actions that “undermine or frustrate the mandate of an appellate court in the same case.” Id.

2434. See 28 U.S.C. §1291 (1970) (courts of appeal shall have jurisdiction of appeals from all 
final decisions except when direct review may be had in the Supreme Court).

2435. Abney v. United States, 97 S. Ct. 2034, 2038 (1977); United States v. Young, 544 F.2d 
415, 416 (9th Cir.), cert, denied, 429 U.S. 1024 (1976); see United States v. Arzate, 545 F.2d 481, 
481 (5th Cir. 1977) (per curiam) (no appellate jurisdiction because order granting Government’s 
pretrial motion to dismiss indictment not final order); Moody v. Kapica, 548 F.2d 133, 133 (6th 
Cir. 1976) (per curiam) (no appellate jurisdiction when district judge failed to direct entry of final 
judgment of dismissal regarding four defendants); cf. notes 2453-63 infra and accompanying text 
(interlocutory appeals).

2436. Fed.R. App.P. 4(b);see Craig v. Garrison, 549 F.2d 306, 307 (4th Cir. 1977) (whenprose 
litigant files notice of appeal within discretionary extension period, court should not dismiss until 
litigant is informed of requirements for filing appeal and given opportunity to demonstrate 
excusable neglect); cf. United States v. Solly, 545 F.2d 874, 876 (3d Cir. 1976) (timeliness of 
appeal determined by date on which clerk’s office receives it, not by date on which listed on 
docket).

APPEAL

Jurisdiction. Final decisions of the district courts are subject
to review in the federal courts of appeal.2434 There is no constitutional 
right to appeal; a party seeking appellate review must meet the 
jurisdictional requirements of the finality statute.2435

A defendant must file an appeal within ten days of entry of the 
judgment or order unless the district court chooses to extend the filing 
period by thirty days on a showing of excusable neglect.2436 Courts of 
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appeal may ignore technical irregularities when the defendant has 
clearly asserted an intent to appeal within this forty-day period.2437 A 
timely motion for a new trial will ordinarily delay the start of the ten- 
day filing period until the motion is decided.2438 Failure by a 
defendant to take any action within forty days of entry of judgment is 
invariably fatal to the appeal.2439 Similarly, appeals may be terminated 
if the appellant becomes a fugitive2440 or dies.2441

2437. United States v. Hoye, 548 F.2d 1271, 1273 (6th Cir. 1977) (per curiam) (motion for 
delayed appeal filed within 40-day period; motion treated as appeal because timely and contained 
required essential facts); see United States v. Green, 547 F.2d 333, 333 (6th Cir. 1976) (per 
curiam) (government appeal dismissed for failure to file complete and legible appendix in draft 
evasion case); 9 J. Moore (J203.09.

2438. See United States v. Stolarz, 547 F.2d 108,110 (9th Cir. 1976) (dictum) (motion for new 
trial made more than seven days after verdict does not extend time to appeal); Shaver v. Mor
rissey, No. 75-1310, at 3 (4th Cir. June 3,1976) (unpublished per curiam opinion) (motion for new 
trial extends time for appeal until motion decided). When a motion for new trial is never explicitly 
denied, entry of judgment while the motion is pending constitutes implicit denial of the motion and 
the 10-day period commences with the entry of judgment. United States v. Stolarz, 547 F.2d at 
110.

2439. United States v. Hoye, 548 F.2d 1271, 1273 (6th Cir. 1977) (per curiam) (Hictum).
2440. See, e.g., United States v. Wood, 550 F.2d 435, 437-38 (9th Cir. 1977) (dismissing 

appeal by fugitive because there was no indication that he would surrender upon adverse 
decision); United States v. Smith, 544 F.2d 832, 834 (5th Cir. 1977) (per curiam) (captured 
fugitive not entitled to reinstatement of appeal); United States v. Gordon, 538 F.2d 914,915 (1st 
Cir. 1976) (per curiam) (dismissing appeal by pro se appellant sought under bench warrant upon 
his failure to appear for oral argument).

2441. United States v. Bechtel, 547 F.2d 1379,1380 (9th Cir. 1977) (per curiam). The court in 
Bechtel construed the Supreme Court’s holding in Dove v. United States, 423 U.S. 325 (1976) (per 
curiam), that the death of a petitioner pending review requires the Court to dismiss a petition for 
certiorari, as limited to disposition of certiorari petitions in the Supreme Court. 547 F.2d at 1380; 
see Dove v. United States, 423 U.S. at 325; Palermo v. Warden, Green Haven State Prison, 97 S. 
Ct. 2166 (1977) (petition for certiorari dismissed because defendant died).

2442. 18 U.S.C. §3731 (1970).
2443. Id.
2444. Id. The statute further provides, however, that the United States attorney who brings 

the appeal must certify that the appeal is not taken for the purpose of delay and that the sup
pressed or excluded evidence is substantial proof of a material fact. Id. The Fifth Circuit has an
nounced that it will refuse to entertain government appeals unless the Government places the 
section 3731 certificate in the record. See United States v. Herman, 544 F.2d 791, 794 (5th Cir. 
1977) (dictum) (permitting appeal of suppression order despite apparent lack of certification 
because proceedings had already been substantially delayed and court was also inclined to rule 
for defendant).

Government appeals must be brought under the provisions of the 
Criminal Appeals Act,2442 which provides that the Government may 
appeal from a decision, judgment, or order dismissing one or more 
counts of an indictment or information except when prohibited by the 
double jeopardy clause.2443 The same section further provides that the 
United States may appeal suppression or exclusion of evidence if the 
appeal is brought before the defendant has been placed in 
jeopardy.2444 The Government must appeal dismissals within thirty 
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days after the district court has rendered such a decision, judgment, 
or order.2445 In United States v. Dieter2446 the Supreme Court held that 
the thirty-day limitation period runs from the denial of a timely 
motion to set aside the order of dismissal rather than from the date on 
which the district court dismissed the indictment.2447 The Court 
reasoned that the Government’s postdismissal motion was in purpose 
and effect a petition for rehearing and thus subject to the rule that the 
period for an appeal begins with the denial of a timely petition for 
rehearing.2448 In United States v. Sanabria2449 the First Circuit gave a 
broad reading to the Government’s statutory right to appeal by 
holding that the Government could appeal dismissal of a criminal 
charge although that charge did not formally constitute an entire 
count of an indictment.2450 Asserting that prohibiting such appeals 
would serve no substantial policy, the court stated that the sole 
practical effect of such a narrow construction of the statute would be 
to require the Government to reindict the defendant before 
attempting to reprosecute him.2451 The court concluded that by using 
the word “count” Congress intended to allow government appeals if 
the district court order eliminated from prosecution a discrete ground 
of criminal liability.2452

2445. 18 U.S.C. §3731 (1970); Fed R. App P. 4(b).
2446. 429 U.S. 6 (1976) (per curiam).
2447. Id. at 7-8.
2448. Id. at 8; see United States v. Healy, 376 U.S. 75, 77-78 (1964) (appeal filed within thirty 

days after denial of timely petition for rehearing on air piracy charge). In Dieter the Court reasoned 
that district courts should have the opportunity to correct promptly their own alleged errors, 
adding that a plenary review by an appellate court of either legal or factual issues is more time
consuming than a rehearing in the district court. 429 U.S. at 8.

2449. 548 F.2d 1 (1st Cir. 1976), cert, granted, 91 S. Ct. 2970 (1977) (No. 76-1040).
2450. Id. at 5.
2451. Id.
2452. Id. The court based its conclusion on the language and legislative history of the statute, 

which it read to indicate that Congress sought to facilitate government appeals. Id. The court also 
noted that the statute specifically provided that it should be “liberally construed to effectuate its 
purposes.” Id. (quoting 18 U.S.C. §3731 (1970)).

2453. Abney v. United States, 97 S. Ct. 2034, 2039 (1977); DiBella v. United States, 369 
U.S. 121, 124-25 (1962).

2454. See Cobbledick v. United States, 309 U.S. 323, 327, 330 (1940) (order compelling 
testimony or production of documents before grand jury nonappealable).

2455. See Perlman v. United States, 247 U.S. 7, 13 (1918) (permitting interlocutory review of 
order directing third party to produce exhibits allegedly owned by appellant).

Courts are reluctant to assume jurisdiction over interlocutory 
appeals in view of a firm congressional policy against piecemeal 
review.2453 An interlocutory decision resulting from action by a grand 
jury is generally not appealable2454 unless the absence of review would 
leave the appellant “powerless to avert the mischief of the order.”2455 
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In In re Special March 1974 Grand Jury2*56 the Seventh Circuit 
refused to review denial of a request for an evidentiary hearing to 
determine the propriety of an order permitting government agents to 
review materials presented to a grand jury for the purpose of 
discovering evidence of civil income tax evasion.2456 2457 The court 
reasoned that because the grand jury had returned an indictment, 
disclosure of the fruits of the Government’s criminal investigation in 
an evidentiary hearing concerning grand jury proceedings would be 
unfair to the Government in light of its lengthy preparation of the 
case.2458 Moreover, the court concluded that the appellant had not 
demonstrated that a denial of review would leave it powerless to 
correct any injustice because it had an adequate remedy for an abuse 
of the grand jury process by challenging the introduction of the 
evidence in any subsequent civil proceeding.2459 In Abney v. United 
States,2*60 however, the Supreme Court held that a pretrial order 
refusing to dismiss an indictment on double jeopardy grounds 
nevertheless constituted a final decision for purposes of appellate 
jurisdiction.2461 The Court acknowledged that the pretrial order 

2456. 541 F.2d 166 (7th Cir. 1976), cert denied, 430 U.S. 929 (1977).
2457. Id. at 168. 170.
2458. Id. at 170.
2459. Id. The Second Circuit employed similar reasoning to deny an appeal brough by targets 

of a grand jury investigation who sought to enjoin a government inspection of grand jury materials 
on the ground that the investigation interfered with their efforts to prepare a defense. Matter of 
Doe, 546 F.2d 498. 501 (2d Cir. 1976). The court stated that the appealability issue was 
premature because it was made in the context of “a mere investigation. Id. at 501. The court 
reasoned that if the appellants were not indicted, they would not need to prepare a defense, if they 
were indicted, they could raise their claims of prosecutorial misconduct in the district court or in 
an appeal from a conviction. Id.

2460. 97 S. Ct. 2034 (1977).
2461. Id. at 2040; see Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949) 

(collateral order that does not merge with final judgment in shareholders derivative suit 
appealable). The Court’s decision in Abney adopted the position of the Second, Third, Fourth, 
and Eighth Circuits, w’hich had previously permitted review of refusals to dismiss an indictment 
w’hen the motion to dismiss was based on double jeopardy grounds. See United States v. Alessi, 
536 F.2d 978, 980 (2d Cir.) (substance of right not to be tried twice for same charge is lost if 
defendant must undergo second trial before vindicating right), cert denied, 429 U.S. 960 (1976); 
United States v. Hankish, No. 76-1334, at 2-3 (4th Cir. Jul. 1, 1976) (unpublished per curiam 
opinion) (postponement of review until after second trial could result in irreparable loss of 
clain ed double jeopardy rights), cert dismissed, 429 U.S. 952 (1976); United States v. Barket, 
530 F.2d 181, 185 (8th Cir. 1975) (same), cert denied, 429 U.S. 917 (1976); United States v. 
DiSilvio, 520 F.2d 247, 248 n.2a (3d Cir.) (same), cert, denied, 423 U.S. 1015 (1975). The Fifth 
and Ninth Circuits deny review. See United States v. Young, 544 F.2d 415, 418 (9th Cir.) 
(double jeopardy claim neither collateral to prosecution nor beyond meaningful review if appeal 
delayed until after completion of trial), cert denied, 429 U.S. 1024 (1976); United States v. 
Bailey, 512 F.2d 833, 837-38 (5th Cir.) (same), cert dismissed, 423 U.S. 1039 (1975). Prior to 
Abney the Fourth Circuit had held that an order denying a double jeopardy plea was not 
appealable when a mistrial was granted on the defendant’s motion with no bad faith provocation 
by the court or prosecutor. United States v. Mandel, 550 F.2d 1001, 1002 (4th Cir. 1977) (per 
curiam) (appeal denied because court granted mistrial for jury tampering on defendant’s 
motion).
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lacked the finality traditionally considered indispensible to appellate 
review, but noted that the appellant could take no further steps in 
district court to avoid trial.2462 Moreover, the Court found that the 
double jeopardy claim was collateral to the determination of guilt or 
innocence because it sought to challenge neither the merits of the 
charge nor the suppression of evidence and because it would have 
been difficult to challenge if postponed until after conviction and 
sentence.2463

2462. 97 S. Ct. at 2040.
2463. Id. at 2040-41.
2464. See, e.g., United States v. Outpost Dev. Co., 552 F.2d 868,870 (9th Cir. 1977) (failure to 

object to jury instructions implying conspiracy rather than scheme to defraud); United States v. 
Helina, 549 F.2d 713, 717-18 (9th Cir. 1977) (failure to object to prosecutorial comment on 
defendant’s exercise of fifth amendment rights); United States v. Brown, 540 F.2d 1048, 1056 
(10th Cir. 1976) (failure to object to admission of evidence found in warrantless search), cert, 
denied, 429 U.S. 1100 (1977); United States v. Easter, 539 F.2d 663, 665 (8th Cir. 1976) (failure 
to move to suppress evidence found in illegal search or to object to its admission); Fed. R. Crim P. 
30 (objections relating to jury instruction must be raised before jury retires to consider verdict). 
But see Fed. R. Crim. P. 52(b) (plain errors or defects affecting substantial rights may be noticed 
although not brought to attention of trial court); notes 2500-05 infra and accompanying text 
(plain effor). See also Fed R. Crim. P. 12(b) (objections relating to defects in indictment must be 
raised before trial).

2465. See, e.g., United States v. Polk, 550 F.2d 1265,1268 (10th Cir. 1977) (failure'to object to 
judge’s alleged threat to urge perjury prosecution of defendant if witness’ testimony differed from 
defendant’s); In re Bianchi, 542 F.2d 98, 100 (1st Cir. 1976) (failure to attempt to show 
justification for disobeying court order); United States v. Easter, 539 F.2d 663, 665 (8th Cir. 
1976) (failure to challenge legality of search at trial).

2466. See United States v. Conlin, 551 F.2d 534, 538 (2d Cir. 1977) (failure to object when 
judge did not rule on requests for jury instructions implies error harmless), cert, denied, 46 
U.S.L.W. 3193 (U.S. Oct. 4, 1977); cf. United States v. DeRosa, 548 F.2d 464,472 (3d Cir. 1977) 
(failure to object to Government’s opening statement strong indication of lack of prejudice); 
United States v. Jenkins, 544 F.2d 180, 181 (4th Cir. 1976) (per curiam) (failure to object to 
prosecutor’s comment on defendant’s failure to testify suggests absence of error), cert, denied, 97 
S. Ct. 2637 (1977).

The Fifth Circuit held this term that failure to object to being tried in prison clothing indicates 
absence of compulsion sufficient to establish an error of constitutional magnitude under the 
standard of Estelle v. Williams, 425 U.S. 501, 512-13 (1976). See Scruggs v. Estelle, 536 F.2d 
1038,1039 (5th Cir. 1976) (per curiam) (failure of prisoner to object to prison clothing at trial bars 
objection thereafter).

Preservation of Rights. A defendant generally waives review
by failing to raise objections or to request cautionary instructions at 
trial.2464 Two rationales support this rule: first, the party suffering the 
alleged error should bring the mistake to the attention of the trial 
judge to enhance the adjudicative value of the trial;2465 second, failure 
to make a timely objection raises the presumption that the action of 
the trial court was not prejudicial.2466 Rule 30 of the Federal Rules of 
Criminal Procedure provides that a defendant must object to jury 
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instructions before the jury retires to consider its verdict.2467 The 
Sixth Circuit, however, found timely an objection to jury instructions 
after the jury had returned from its deliberations but before it 
announced the verdict.2468 Failure to renew a motion for acquittal at 
the close of the defendant’s evidence generally forecloses appellate 
review of the Government’s evidence unless manifest injustice would 
result.2469 Courts are also reluctant to review objections raised for the 
first time on appeal with respect to admissions of evidence,2470 jury 
selection,2471 defects in the indictment,2472 and cautionary in
structions.2473

2467. Fed. R. Crim P. 30; see United States v. Outpost Dev. Co., 552 F.2d 868. 870 (9th Cir. 
1977) (failure to object to common plan instruction when charge was mail fraud, not conspiracy); 
United States v. Kilcullen, 546 F.2d 435, 444 (1st Cir. 1976) (failure to object to forgery 
instruction), cert, denied, 430 U.S. 906 (1977); United States v. Faulkner, 538 F.2d 724, 728 (6th 
Cir.) (failure to object to weight of testimony instruction), cert, denied, 429 U.S. 1023 (1976). Two 
circuits have indicated, without citing Rule 30, that a defendant waives the right to review of jury 
instructions when he does not raise objections at trial. United States v. McCambridge, 551 F.2d 
865, 872 (1st Cir. 1977) (failure to object allegedly imprecise instruction); United States v. Sisto, 
534 F.2d 616, 623 (5th Cir. 1976) (failure to request cautionary instruction).

2468. United States v. Scott, 547 F.2d 334, 336 (6th Cir. 1977).
2469. See United States v. Binetti, 547 F.2d 265, 268-69 (5th Cir. 1977) (affirmance of jury’s 

verdict on drug charges would not result in miscarriage of justice); United States v. Kilcullen, 546 
F.2d 435, 441 (1st Cir. 1976) (no manifest injustice because government evidence of conspiracy 
and interstate transportation of forged checks sufficient), cert, denied, 430 U.S. 906 (1977); 
United States v. Phipps, 543 F.2d 576, 577 (5th Cir. 1976) (per curiam) (government evidence of 
defendant’s escape from federal prerelease center sufficient under manifest injustice standard), 
cert, denied, 429 U.S. 1110 (1977); United States v. Long, 537 F.2d 1341, 1342 (5th Cir. 1976) 
(per curiam) (Government’s evidence sufficient to prove conspiracy).

This term the Eighth Circuit held that a defendant did not waive appellate review of the 
sufficiency of the Government’s case when the trial judge reserved decision on a motion for 
acquittal at the close of the Government’s case in violation of the Federal Rules of Criminal 
Procedure and the defendant had clearly demanded a ruling. United States v. House, 551 F.2d 
756,759-60 (8th Cir. 1977), cert, denied, 46 U.S.L.W. 3192 (U.S. Oct. 4, 1977); see Fed. R. CRIM. 
P. 29.

2470. See United States v. Gonzalez, 548 F.2d 1185, 1190 (5th Cir. 1977) (failure to challenge 
voluntariness of confession before trial or when offered into evidence). When a defendant moves 
to suppress evidence prior to trial, he need not renew his objection when the evidence is offered at 
trial. See United States v. Lemon, 550 F.2d 467, 473 (9th Cir. 1977) (dictum) (objection to use of 
involuntary statements preserved by motion to suppress at pretrial hearing).

2471. See Savage v. United States, 547 F.2d 212,216-17 (3d Cir. 1976) (no objection to judge’s 
failure to question prospective jurors on racial prejudice), cert, denied, 430 U.S. 958 (1977); 
United States v. Williams, 544 F.2d 1215, 1217-18 (4th Cir.) (exclusion of Blacks from grand and 
petit juries asserted for first time in habeas petition; petitioner failed to show good cause for 
failure to object at trial), cert, denied, 429 U.S. 887 (1976).

2472. See United States v. Sheehy, 541 F.2d 123, 130 (1st Cir. 1976) (duplicity objection 
waived when not raised before trial).

2473. See Washington v. Maggio, 540 F.2d 1256, 1256 (5th Cir. 1976) (per curiam) (failure to 
seek cautionary instruction regarding defendant’s disruptive conduct in courtroom).

2474. 537 F.2d 1260 (4th Cir. 1976).

The Fourth Circuit made an exception to the practice of non
reviewability in United States v. Simmons.2474 Although the defendant 
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failed to request a hearing to contest the Government’s right to set 
aside a plea bargain, the court granted review because of the gravity of 
the issue and because it was a question of first impression in the 
circuit.2475 Similarly, the Second Circuit found that although an 
appellant raised a claim of incompetency for the first time in a motion 
for reconsideration, his factual allegations were sufficiently detailed 
and controverted to warrant remand for a hearing on the issue.2476

2475. Id. at 1261.
2476. Wojtowicz v. United States, 550 F.2d 786, 790-91 (2d Cir.) (claim of incompetency at 

time of sentencing founded on alleged suicide attempt), cert, denied, 91 S. Ct. 2938 (1977).
2477. Eg., United States v. Walton, 552 F.2d 1354,1361 (10th Cir.) (no abuse of discretion to 

deny motion for severance because defendants did not demonstrate prejudice), cert, denied, 97 S. 
Ct. 2685 (1977); United States v. Medina, 552 F.2d 181, 192 (7th Cir. 1977) (abuse of discretion 
to permit jury to examine government exhibits but not defense exhibit); United States v. 
Orzechowski, 547 F.2d 978, 982 (7th Cir. 1976) (no abuse of discretion to permit government 
expert witness to testify), cert, denied, 97 S. Ct. 1701 (1977); United States v. Atkins, 545 F.2d 
1153,1154 (8th Cir. 1976) (per curiam) (no abuse of discretion to deny motion for new trial based 
on newly discovered evidence); United States v. Moss, 544 F.2d 954, 960 (8th Cir. 1976) (no 
abuse of discretion to admit hearsay testimony that one appellant had weapon during bank 
robbery), cert, denied, 429 U.S. 1077 (1977).

2478. 540 F.2d 465 (10th Cir. 1976), cert, denied, 429 U.S. 1101 (1977).
2479. Id. at 469-70.
2480. Id. at 470 (Government offered corroboration by informant who purchased drugs and 

agent who conducted electronic eavesdropping).
2481. 536 F.2d 1042 (5th Cir. 1976).
2482. Id. at 1050.
2483. Id. at 1045,1048-49 (abuse of discretion to excuse government informer subpoenaed by 

defense to offer testimony relating to entrapment defense).

Standard of Review. Courts of appeals will review trial
proceedings only to determine whether the trial court has abused its 
broad discretion.2477 2478 In United States v. Jones2418 the Tenth Circuit 
indicated that a trial judge had the authority to determine the 
admissibility of allegedly unintelligible recorded tapes of drug 
transactions.2479 The court upheld the trial court’s decision to admit 
the tapes, reasoning that the recordings were sufficiently intelligible 
to be trustworthy, particularly in light of independent testimony and 
corroboration.2480 In United States v. Melchor Moreno, 2481 however, the 
Fifth Circuit cautioned that the discretion of a trial court to control 
admission of evidence by resolving fifth amendment claims is not 
unlimited.2482 The court held that a blanket refusal to testify is 
unacceptable and that the trial court must make a particularized 
inquiry into each specific area of requested testimony in order to 
determine the scope of the witness’ fifth amendment privilege.2483
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Courts of appeals will generally uphold factual findings unless they 
are clearly erroneous.2484 A finding is clearly erroneous when, after 
examining all of the evidence, the appellate court “is left with the 
definite and firm conviction that a mistake has been committed.”2485 
Absence of express findings of fact by a trial court does not preclude 
appellate review under the clearly erroneous standard if any 
reasonable view of the evidence will support the lower court result.2486 
A reviewing court is particularly reluctant to reverse findings based on 
the credibility or demeanor of witnesses.2487 In Palermo v. Warden, 

2484. E.g., United States v. King, 552 F.2d 833, 852 (9th Cir. 1976) (jury’s finding of guilt not 
clearly erroneous), cert, denied, 91 S. Ct. 1646 (1977); Palermo v. Warden, Green Haven State 
Prison, 545 F.2d 286, 293-94 (2d Cir. 1976) (finding of prosecutorial bad faith in plea bargaining 
not clearly erroneous), cert dismissed, 97 S. Ct. 2166 (1977); United States v. Page, 544 F.2d982, 
984 (8th Cir. 1976) (finding that preindictment delay was reasonable not clearly erroneous); 
Caputo v. Henderson, 541 F.2d 979, 984-85 (2d Cir. 1976) (finding that sentencing court’s 
inaccurate enumeration of sentencing alternatives did not affect defendant’s decision to plead 
guilty not clearly erroneous).

An appellate court does not sit as a nisi prius factfinder; it must accept the findings of the 
district court on disputed matters. United States v. Cutting, 552 F.2d 761, 763 (7th Cir.) 
(accepting findings of fact, but reversing legal conclusion that probable cause for warrantless 
arrest did not exist), cert, denied, 97 S. Ct. 2958 (1977). Neither will district or appellate courts 
conduct evidentiary hearings to review factual determinations of a magistrate. United States v. 
Peck, 545 F.2d 962,964 (5th Cir. 1977) (accepting magistrate’s finding that defendant had landed 
airplane on Army base, but reversing conviction because prosecution brought under in
appropriate statute); cf. United States v. Chester, 537 F.2d 173, 175-76 (5th Cir. 1976) 
(magistrate’s determination of probable cause to search house upheld as reasonable), cert, denied, 
429 U.S. 1099 (1977).

2485. United States v. United States Gypsum Co., 333 U.S. 364,395 (1948); see United States
v. Pacheco-Ruiz, 549 F.2d 1204,1208 (9th Cir. 1976) (district court determination that defendant 
had consented to search clearly erroneous); Bruce v. Estelle, 536 F.2d 1051,1060 (5th Cir. 1976) 
(failure to find defendant mentally incompetent clearly erroneous). This Term the Supreme Court 
affirmed reversal of a district court finding that the Government had rebutted the defendant’s 
prima facie case of discriminatory grand jury selection. Castaneda v. Partida, 97 S. Ct. 1272,1282 
(1977). The Court reasoned that the defendant had made out a prima facie case of discrimination 
by demonstrating that his group was substantially under-represented and that Texas had 
inexplicably failed to produce evidence in rebuttal. In particular, the Court noted the absence of 
any testimony from the grand jury commissioners relating to the method of grand jury selection. 
Id. at 1280-82. In dissent, Justice Stewart stated, without further explanation, that the district 
court’s finding that there was no constitutional violation was not clearly erroneous. Id. at 1286. 

■ 2486. United States v. Bagley, 537 F.2d 162, 166 (5th Cir. 1976) (trial judge could have
reasonably concluded that statement of witness who died before trial was untrustworthy because 
not against interest), cert, denied, 429 U.S. 1075 (1977).

2487. E.g., Saunders v. Eyman,___ F.2d____ ,____ , No. 75-3485, at 728 (9th Cir. Apr. 18,
1977) (district court exhibited disbelief at testimony of habeas petitioner asserting in
effectiveness of counsel); United States v. Parker, 549 F.2d 1217, 1220-21 (9th Cir.) 
(determination of voluntary confession based on testimony of defendant and police officer), cert, 
denied, 97 S. Ct. 1659 (1977); United States v. Hart, 546 F.2d 798, 803 (9th Cir. 1976) (en banc) 
(trial court finding that the Government used reasonable efforts to produce drug informants based 
on testimony of government agents), cert, denied, 329 U.S. 1120 (1977); United States v. 
Lipscomb, 546 F.2d 787, 787 (8th Cir. 1976) (per curiam) (government witness’ testimony 
concerning alleged admission by defendant), cert denied, 97 S. Ct. 1655 (1977); United States v.
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Green Haven State Prison24™ the Second Circuit affirmed a grant of 
habeas corpus relief because the district court’s finding of prosecu
torial bad faith in failing to fulfill the terms of a plea bargain was not 
clearly erroneous.* 2489 The appellate court refused to fault the 
credibility assessments made by the district court in weighing 
conflicting testimony by prosecutors and other witnesses.2490 The 
Ninth Circuit has said that the clearly erroneous standard applies to 
questions of fact even when they are mixed with questions of law.2491 
The Fifth Circuit differs with this view, at least in the context of 
reviewing a determination that an individual is competent to stand 
trial. In United States v. Makris2492 the appellate court affirmed the 
lower court’s determination of competency, but only after taking a 
hard look at the trial judge’s ultimate conclusion. The court stated 
that when constitutional rights are at stake, appellate courts should 
undertake thorough appellate review of quasi-legal issues and should 
not apply the traditional clearly erroneous standard.2493

Rodríguez, 546 F.2d 302, 306 (9th Cir. 1976) (finding of conspiracy to sell cocaine turned on 
credibility of government agent); United States v. Hermosillo-Nanez, 545 F.2d 1230, 1233 (9th 
Cir 1976) (per curiam) (crediblityof DE A agents'testimony concerning defendant’s involvement 
in conspiracy to distribute heroin), cert, denied, 429 U.S. 1050 (1977).

2488 545 F.2d 286 (2d Cir. 1976) cert, dismissed, 97 S. Ct. 2166 (1977).
2489. Id. at 293-94.
249». Id.
2491. United States v. Hart, 546 F.2d 798, 801-02 (9th Cir. 1976) (en banc), cert, denied, 429 

U.S 1120 (1977). Expressly applying the clearly erroneous standard, the court upheld the district 
court's finding that the Government had made reasonable efforts to produce two informants who 
were Mexican nationals. Id. Judge Hufstedler, dissenting in part, stated that because this 
determination involved a mixed question of law and fact, the clearly erroneous standard was 
inepplicrhle. Id. at 805-06.

2492. 535 F.2d 899 (5th Cir. 1976), cert, denied, 430 U.S. 954 (1977).
2493 Id. at 907; cf. Bruce v. Estelle, 536 F.2d 1051, 1058 (5th Cir. 1976) (although Makris 

standard applied to appeal from habeas proceeding based on nunc pro tunc competency hearings, 
Makris not dispositive on burden of proof issue because of difference between direct and collateral 
appeals), cert denied, 429 U.S. 1053 (1977).

2494. Glasser v. United States, 315 U.S. 60, 80 (1942) (sufficient evidence for jury to infer 
conspiracy). Accordingly, the defendant is unlikely to prevail. See, e.g., United States v. King, 
552 F.2d 833, 852 (9th Cir. 1976) (fingerprint evidence linking appellant to heroin distribution 
activity sufficient to support drug conviction), cert, denied, 97 S. Ct. 1646 (1977); United States v. 
Orzechowski, 547 F.2d 978, 982 (7th Cir. 1976) (evidence identifying substance as cocaine 
sufficient to support narcotics conviction), cert, denied, 97 S. Ct. 1701 (1977); United States v. 
Harris, 542 F.2d 1283, 1304-05 (7th Cir. 1976) (evidence of defendant’s presence during 
discussions, and participation in business activities sufficient to show participation in conspiracy).

When sufficiency of the Government’s evidence is challenged on 
appeal, the reviewing court views the evidence in the light most 
favorable to the Government.2494 Appellate courts will review all 
reasonable inferences from the Government’s evidence in the same 
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manner.2495 Most courts will deny claims of insufficiency if the record 
discloses evidence that would permit a trier of fact to find the 
defendant guilty beyond a reasonable doubt.2496 The Fifth Circuit 
remains undecided this term on the proper test for sufficiency.2497 
Some panels have followed the majority rule and have not required 
that circumstantial evidence exclude every reasonable hypothesis 
other than guilt.2498 Other panels have applied a modified test, holding 
that either direct or circumstantial evidence is sufficient if reasonable 
minds could conclude that the evidence is inconsistent with every 
reasonable hypothesis of innocence.2499

2495. E.g., United States v. Pilla, 550 F.2d 1085, 1088 (8th Cir.) (evidence of defendant’s 
presence in building, statements to IRS that he considered his property illegally seized, and 
subsequent removal of property support inference that defendant removed property), cert, 
denied, 97 S. Ct. 2954 (1977); United States v. Humphrey, 549 F.2d 650, 653 (9th Cir. 1977) 
(DEA agent’s testimony on value of heroin and appellant’s unemployment permit inference that 
appellant possessed heroin with intent to distribute); United States v. Frazier, 545 F.2d 71, 74 
(8th Cir. 1976) (unused airplane ticket, maps, travel and flight guides found in car infer travel; 
evidence sufficient to support conviction for interstate transportation of counterfeit checks), cert, 
denied, 429 U.S. 1078 (1977).

2496. See, e.g., United States v. Dolan, 544 F.2d 1219, 1222 (4th Cir. 1976) (evidence 
sufficient for jury to conclude beyond reasonable doubt that substances were illegal narcotics); 
United States v. Caldwell, 544 F.2d 691, 696 (4th Cir. 1976) (evidence legally sufficient to show 
scheme to commit mail fraud, misapply bank funds, and bribe state officials); United States v. 
Coplen, 541 F.2d 211, 216 (9th Cir. 1976) (evidence that defendant’s airplane was seen inside 
Mexico, his subsequent failure to clear customs, and discovery of marijuana debris in plane 
sufficient to support conviction for illegally imported drugs), cert, denied, 429 U.S. 1073 (1977).

In a dissenting opinion in Gardner u. Florida Justice Marshall maintained that to sustain a 
sentence of death imposed by a trial judge after a jury had recommended life imprisonment, the 
reviewing court must find that the facts supporting imposition of the death sentence are so clear 
and convincing that virtually no reasonable person could differ. 430 U.S. 349, 366 (1977) 
(Marshall, J., dissenting). The majority did not discuss the standard of review; rather, it vacated 
the sentence and remanded the case because the trial judge had failed to disclose information in 
the presentence report to defendant’s counsel. Id. at 362; see notes 2265-72 supra and 
accompanying text (disclosure of presentence report).

2497. See Circuits Note: 1975-1976 Term at 485 & nn.1874-76.
2498. See United States v. Leslie, 542 F.2d 285, 288 (5th Cir. 1976) (jury could reasonably and 

logically infer from conflicting evidence that appellant initiated and directed sale of automobile he 
knew was stolen); United States v. Bright, 541 F.2d 471, 479 (5th Cir. 1976) (jury could 
reasonably conclude defendant engaged in course of conduct designed to avoid receiving notice to 
appear in court), cert, denied, 430 U.S. 935 (1977); United States v. Woodring, 536 F.2d 598,599- 
600 (5th Cir.) (jury could reasonably conclude defendant knew government attempt to seize yacht 
was lawful), cert, denied, 429 U.S. 1003 (1976); United States v. Joseph, 533 F.2d 282, 284 (5th 
Cir. 1976) (jury could reasonably conclude defendant intentionally distributed heroin), cert, 
denied, 97 S. Ct. 1698 (1977).

2499. See, e.g., United States v. Alvarez, 548 F.2d 542, 544-45 (5th Cir. 1977) (circumstantial 
evidence of defendant’s presence at spot where marijuana was unloaded sufficient to show 
participation in conspiracy); United States v. Casey, 540 F.2d 811,814-16 (5th Cir. 1976) (failure 
to rebut inference of transportation of stolen vehicle arising from possession sufficient to support 
conviction for transportation; failure to prove physical concealment insufficient to support 
conviction for concealment of vehicle); United States v. Heath, 536 F.2d 1069, 1070 (5th Cir. 
1976) (per curiam) (testimony by handwriting expert and sales clerk sufficient evidence that 
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Plain and Harmless Error. If the reviewing court finds legal
error in the proceedings below, it must determine whether the error 
was plain, mandating a reversal of the conviction; harmless, dictating 
affirmance without regard to the error; or reversible, indicating that 
the error had prejudiced substantial rights of the defendant.2500 The 
latter classifications of error are relevant only when the defendant has 
made a timely objection in the district court.2501 Under the plain error 
rule, a court may consider plain errors affecting substantial rights 
even though the defendant failed to make an objection at trial;2502 the 
defendant must show that the alleged misconduct or omission at trial 
constituted a miscarriage of justice or impaired the integrity of the 
judicial process.2503 Considering the total number of appeals brought 
this term, few courts found errors sufficiently egregious to mandate 
reversal based on plain error.2504 Most appellants who sought reversal 
under the plain error rule were denied relief.2505

illiterate defendant knowingly made materially false written statements to acquire firearm). But 
see United States v. McCoy, 539 F. 2d 1050,1059,1061-62 (5th Cir. 1976) (evidence of telephone 
conversations relating to bookmaking operations insufficient to support conviction for 
participation in conspiracy), cert, denied, 97 S. Ct. 2185 (1977).

2500. See Fed. R. Crim. P. 52 (harmless error and plain error); 3 C. Wright §851, at 349 
(distinguishing plain, reversible, and harmless error).

2501. See United States v. Esquer-Gamez, 550 F.2d 1231,1235-36 (9th Cir. 1977) (objection 
to jury instructions raised on relevancy grounds; issue is whether defect was harmless error, not 
whether it was plain error); 3 C. Wright §851, at 349 (distinguishing plain, reversible, and 
harmless error).

2502. Fed. R. Crim. P. 52(b).
2503. United States v. Segna, 555 F.2d 226,230-32 (9th Cir. 1977); United States v. Houston, 

547 F.2d 104,108 (9th Cir. 1976) (per curiam); United States v. Jackson, 542 F.2d 403, 409, 411- 
12 (7th Cir. 1976). ThisTermin Henderson v. Kibbe the Supreme Court distinguished application 
ofthe plain error rule in direct appeal from its application in collateral proceedings. 97 S. Ct. 1730, 
1736-37 (1977). The Court stated that the test applied to a collateral attackon jury instructions is 
“ ‘whether the ailing instruction by itself so infected the entire trial that the resulting conviction 
violates due process.’ ” Id. (quoting Cupp v. Naughton, 414 U.S. 141, 147 (1973)).

2504. See United States v. Segna, 555 F.2d 226, 230-32 (9th Cir. 1977) (plain error when 
prosecutor’s closing argument effectively shifted burden of proof on insanity issue to defendant); 
United States v. Pinkney, 551 F.2d 1241, 1244-46 (D.C. Cir. 197 6) (plain error to instruct jury on 
meaning of reasonable doubt with inaccurate and trivial example; appellate court could not find 
beyond reasonable doubt that error did not affect jury); United States v. Bray, 546 F.2d 851,859 
(10th Cir. 1976) (plain error for trial judge to set bail in presence of jury because presumption of 
innocence vitiated); United States v. Wright, 533 F.2d 214, 216-17 (5th Cir. 1976) (per curiam) 
(plain error for judge to pressure defendants to confess guilt before imposing sentence and to 
impose more severe sentence because they remained silent).

2505. See, e.g., United States v. Walton, 552 F.2d 1354,1358-59 (10th Cir.) (not plain error to 
deny motion for severance despite admission of allegedly prejudicial evidence relating to 
codefendant because cautionary instructions given), cert, denied, 97 S. Ct. 2685 (1977); United 
States v. Sanders, 547 F.2d 1037, 1040-41 (8th Cir. 1976) (not plain error to admit in-court 
identifications allegedly tainted by single-person showups at police station because witnesses 
making identifications were experienced law enforcement officers), cert, denied, 97 S. Ct. 2679 
(1977); United States v. Drake, 542 F.2d 1020,1022-23 (8th Cir. 1976) (not plain error forjudge 
to refuse to permit defendant to answer prosecutor’s question that purportedly would have 
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If defense counsel raises a timely objection at trial, the reviewing 
court applies the harmless error rule rather than the plain error 
rule.2506 The appellate court must determine whether the error was 
harmless in its effect or sufficiently prejudicial to the appellant’s 
substantial rights to merit reversal.2507 Constitutional errors are 
distinguished from nonconstitutional errors:2508 the Government must 
demonstrate that a constitutional error was harmless beyond a 
reasonable doubt,2509 whereas the defendant must demonstrate that a 
nonconstitutional error was harmful.2510 Some constitutional errors, 
particularly those prejudicing rights essential to a fair trial, are per se

enabled defendant to rehabilitate his credibility; defendant did not attempt to introduce 
testimony on redirect examination), cert, denied, 429 U.S. 1050 (1977). The Fifth, Sixth, and 
Ninth Circuits this term held that the plain error rule does not require reversal when, in light of 
overwhelming evidence of guilt, the constitutional error of admitting evidence of postarrest 
silence was harmless beyond a reasonable doubt. See Chapman v. United States, 547 F.2d 1240, 
1241 & n.l, 1249 (5th Cir.) (overwhelming evidence of attempted bank robbery), cert, denied, 97 
S. Ct. 1705 (1977); United States v. Wycoff, 545 F.2d 679, 681 (9th Cir. 1976) (overwhelming 
evidence of assault with dangerous weapon), cert, denied, 429 U.S. 1105 (1977); Meeks v. Havener 
545 F.2d 9, 10 (6th Cir. 1976) (per curiam) (overwhelming evidence of armed robbery).

2506. Fed. R. Crim. P. 52.
2507. Fed.R. Crim P. 52(a); Kotteakos v. United States, 328 U.S. 750,765 (1946) (convictions 

reversed when substantial rights affected by government proof of eight separate conspiracies with 
single common participant rather than one overall conspiracy as alleged).

2508. See Chapman v. California, 386 U.S. 18, 22-24 (1967) (expressly limiting discussion to 
constitutional error); United States v. Valle-Valdez. 554 F.2d 911. 915-16 (9th Cir. 1977) (ex
plaining distinction). In Valle-Valdez, the Ninth Circuit acknowledged that many evidentiary or 
procedural errors may constitute both constitutional and nonconstitutional error. The court 
enunciated the belief, however, that the Supreme Court in Chapman contemplated a particularly 
broad scope for the term constitutional error. Accordingly, the court listed as constitutional 
errors those errors violating specific provisions of the Bill of Rights such as the self-incrimination 
clause, the confrontation clause, and the fourth amendment exclusionary rule. Nonconstitutional 
errors were said to include errors in jury instructions, rulings on admissibility of evidence not 
involving the fourth amendment, and prosecutorial comment. Id. at 915-16.

2509. Compare Reid v. Riddle, 550 F.2d 1003, 1004 (4th Cir. 1977) (per curiam) (harmful 
constitutional error to allow prosecutor to impeach defendant by referring to silence at time of 
arrest) and Fisher v. Driber, 546 F.2d 18, 23-24 (3d Cir. 1976) (harmful constitutional error to 
deny defendant’s request for voir dire examination of witness who offered in-court identification) 
and United States v. Melchor Moreno, 536 F.2d 1042, 1049-50 (5th Cir. 1976) (harmful 
constitutional error to excuse government informer subpoenaed as defense witness because 
record did not show that informer could legitimately refuse to answer all relevant questions) with 
Mastrian v. McManus, 554 F.2d 813, 824 (8th Cir.) (state habeas petitioner’s general allegations 
of irregular jury selection, unauthorized taping of grand jury testimony, and insufficient detail in 
indictment failed to prove denial of due process because no prejudice shown), cert denied, 429 
U.S. 1038 (1977) and Ageev. Wyrick, 546 F.2d 1324, 1325-26 (8th Cir. 1976) (per curiam) (im
proper admission of defendant’s misdemeanor conviction and improper evidence of sexual 
preference for young girls harmless beyond reasonable doubt) and Martin v. Estelle, 541 F.2d 
1147, 1148 (5th Cir. 1976) (per curiam) (inadvertent admission into jury room of defense wit
ness’ arrest record and conversation between police officer and juror during murder trial harmless 
beyond reasonable doubt).

2510. See notes 2517-19 infra and accompanying text.
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reversible.2511 For example, in Cooper v. Fitzharris2512 the Ninth 
Circuit held that once a defendant has carried the burden of 
establishing ineffective assistance of counsel, the conviction must be 
reversed without regard to the presence or absence of prejudice.2513 In 
United States v. Huntley,2514 however, the Fifth Circuit expressly 
declined to expand the list of constitutional errors that are per se 
reversible.2515 The court held that although rendition of judgment in 
the defendants’ absence was an error of constitutional significance, 
the error was not reversible because it did not contribute to the 
court’s decision or affect substantial rights of the defendants.2516

2511. See Chapman v. California, 386 U.S. 18, 23 & n.8 (1967) (dictum) (citing Gideon v. 
Wainwright, 372 U.S. 335 (1963) (right to counsel); Payne v. Arkansas, 356 U.S. 560 (1958) 
(coerced confession); Tunney v. Ohio, 273 U.S. 510 (1927) (impartial judge)).

2512. 551 F.2d 1162 (9th Cir. 1977).
2513. Id. at 1164-65 (counsel failed to challenge introduction of evidence seized in course of 

warrantless arrest and exhibited inadequate trial preparation).
2514. 535 F.2d 1400 (5th Cir. 1976), cert, denied, 430 U.S. 929 (1977).
2515. Id. at 1403-04.
2516. Id.
2517. See, e.g., United States v. Meerbeke, 548 F.2d 415, 419 (2d Cir. 1976) (error in 

permitting testimony to continue after government witness ingested opium on stand harmless 
because defense turned fact of witness’ addiction to its advantage), cert, denied, 97 S. Ct. 1663 
(1977); United States v. Anton, 547 F.2d 493, 495-96 (9th Cir. 1976) (defendant charged with 
theft of mail from authorized depository actually stole misdelivered checks; discrepancy between 
charge and proof harmless because defendant not misled or hindered in preparation of defense); 
United States v. Dansker, 537 F.2d 40,52 (3d Cir. 1976) (error in submitting one bribery count to 
jury did not taint jury deliberations on another bribery count relating to different and distinct 
transactions),cert, denied, 429 U.S. 1038 (1977); United States v. Hernandez-Vela, 533 F.2d 211, 
214 (5th Cir. 1976) (per curiam) (introduction of testimony from former trial harmless because 
defendant stipulated to evidence at first trial and failed to show prejudice).

2518. 535 F.2d 1362 (2d Cir. 1976).
2519. Id. at 1363-66 (judge failed to instruct jury concerning statute of limitations, refused to 

give “theory of defense” instruction, and failed to give cautionary instruction after prosecutor 
improperly commented on defendant’s failure to testify).

2520. See Virgin Islands v. Toto, 529 F.2d 278, 283-84 (3d Cir. 1976) (improper cross- 
examination of defendant concerning prior petit larceny conviction not harmless despite attempt 
to correct error by curative instruction); Circuits Note: 1975-1976 Term at 490 & n.1904.

Nonconstitutional errors are generally deemed harmless when the 
defendant fails to show that he was prejudiced or that the trier of fact 
was substantially swayed in reaching a verdict.2517 However, in United 
States v. Alfonso-Perez251* the Second Circuit reversed a conviction 
because of a combination of several erroneous rulings by the trial 
judge, even though each ruling, by itself, would have been insufficient 
to warrant reversal.2519 The Third and Ninth Circuits disagree on the 
appropriate standard for examining the reversibility of nonconstitu
tional errors. Last term the Third Circuit stated that an appellate 
court should reverse a conviction unless it is highly probable that the 
error did not contribute to the verdict.2520 This term in United States u.
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Valle-Valdez252' the Ninth Circuit adopted a less stringent, more 
probable than not standard to consider the effects of inadequate 
jury instructions.2521 2522 The court reasoned that a more rigorous 
standard will produce more reversals and is not justified when the 
interests involved do not merit constitutional protection.2523 In 
another ruling the Ninth Circuit, which last term applied an automatic 
reversal rule when a trial judge read a presentence report before 
announcing the verdict,2524 declined to apply the per se rule when a 
judge read a presentence report after the defendant had entered a 
guilty plea that was subsequently withdrawn.2525

2521. 554 F.2d 911 (9th Cir. 1977).
2522. Id. at 916-17.
2523. Id. at 916.
2524. See United States v. Park, 521 F.2d 1381,1382-83,1383 n.l (9th Cir. 1975) (per curiam) 

(automatic reversal required in light of Supreme Court’s unequivocal prohibition of such a 
procedure).

2525. United States v. Montecalvo, 545 F.2d 684, 685 (9th Cir. 1976) (defense counsel 
induced reading of presentence report; error, if any, was invited), cert, denied, 97 S. Ct. 2184 
(1977).

2526. See, e.g., Brown v. United States, 411 U.S. 223, 230-32 (1973) (introduction of portions 
of codefendant’s confession implicating defendant in stolen goods conspiracy cumulative of 
overwhelming and uncontroverted evidence); United States v. Ping, F.2d , , No. 76- 
1362, at 2075-76 (2d Cir. Feb. 28, 1977) (improper hearsay testimony regarding inculpatory 
statements obtained during pretrial investigation cumulative); Osborne v. United States, 542 
F.2d 1015, 1018 (8th Cir. 1976) (exclusion of evidence to impeach government informant 
harmless because cumulative); United States v. Joseph, 533 F.2d 282, 286-87 (5th Cir. 1976) 
(failure to inform defendant of informant’s agreement with Government harmless because 
informant was minor witness).

2527. See, e.g., United States v. Young, 553 F.2d 1132, 1136 (8th Cir.) (prompt cautionary 
instructions offset any prejudice resulting from government witness’ statement quoting defendant 
as saying he did not want to return to prison), cert, denied, 91 S. Ct. 2686 (1977); United States v. 
Beran, 546 F.2d 1316, 1318-19 (8th Cir. 1976) (cautionary instructions following Rule 29 
acquittal on one count minimized prejudice on jury’s deliberations on remaining counts), cert, 
denied, 430 U.S. 916 (1977); United States v. Pena, 542 F.2d 292, 294 (5th Cir. 1976) (cautionary 
instructions regarding admission of counterfeit bills and their subsequent withdrawal from 
evidence adequately safeguarded defendant’s rights); United Sates v. Herndon, 536 F.2d 1027, 
1030 (5th Cir. 1976) (per curiam) (careful instrucitons offset impermissible references to 
defendant’s collateral and prior crimes).

2528. See, e.g., Lussier v. Gunter, 552 F.2d 385, 389 (1st Cir 1977) (isolated prosecutorial 
statements noting defendant’s silence cured by lengthy instructions on right not to take stand), 
cert, denied, 46 U.S.L.W. 3196 (U.S. Oct. 4, 1977); United States v. Lemus, 542 F.2d 222, 224 
(4th Cir. 1976) (per curiam) (erroneous instructions condoning jury consultations during recess 
cured by admonition discouraging premature discussion), cert, denied, 430 U.S. 947 (1977); 
United States v. Toliver, 541 F.2d 958, 967 (2d Cir. 1976) (admission into evidence of 
codefendant’s guilty pleas after inception of joint trial harmless because of cautionary 
instructions).

Courts are likely to deem both constitutional and nonconstitutional 
errors harmless if the evidence affected by the error is largely 
cumulative of other valid evidence2526 or if the trial judge has given 
cautionary2527 or curative instructions.2528 Moreover, the existence of 



1977] Circuits Note: Criminal 645

overwhelming evidence of guilt independent of the error will render 
the error harmless.2529

2529. See, e.g., United States v. Kelly, 551 F.2d 760. 765-66 (Sth Cir.) (admission of hearsay 
testimony impeaching defense witness harmless error in light of overwhelming evidence of bank 
robbery and conspiracy), cert, denied, 97 S. Ct. 2981 (1977); Woods v. Estelle, 547 F.2d 269, 270- 
71 (5th Cir. 1977) (per curiam) (erroneous admission of testimony of victim of subsequent related 
robbery harmless because uncontroverted testimony justified robbery conviction); United States 
v. Porter, 544 F.2d 936, 939 (8th Cir. 1976) (although testimony by government witness on prior 
narcotics charges improper and judge should have instructed jury sua sponte to disregard it, error 
harmless because of strong evidence of guilt and no showing of prosecutorial bad faith); United 
States v. Johnson, 532 F.2d 1040, 1042 (5th Cir. 1976) (per curiam) Admission of shotgun and 
testimony that defendant had threatened witnesses not reversible error; record “shrieked” of 
guilt).

2530. Fed R. Crim P. 33.
2531. See, e.g., United States v. Segna, 555 F.2d 226. 233 (9th Cir. 1977) (prosecutor’s 

erroneous and misleading statements of law effectively shifted burden of proof on sanity issue to 
defendant); United States v. Barker. 553 F.2d 1013, 1026 (6th Cir. 1977) (Government failed to 
expend best efforts to enforce subpoena of important expert witness whose testimony was valu
able to defendants); United States v. Bray, 546 F.2d 851, 861 (10th Cir. 1976) (trial court set bail 
in presence of jury); United States v. Jonas, 540 F.2d 566, 573 (7th Cir. 1976) (improper denial of 
indigent defendant’s motion for preparation of transcript following declaration of mistrial); 28 
U.S.C. §2016 (1970) (general appellate power to review, modify, remand, and vacate).

2532. See Boone v. Paderick, 541 F.2d 447, 453 (4th Cir. 1976) (prosecutor conceded offer to 
give witness favorable treatment; district court must issue habeas writ unless state grants retrial), 
cert, dented, 91 S. Ct. 1610 (1977); cf. Fisher v. Driber, 546 F.2d 18. 24 (3d Cir. 1976) (improper 
identification procedure required grant of habeas writ unless state afforded suppression hearing 
on remand).

2533. Fed R. Crim. P. 33; see United States v. McCambridge. 551 F.2d 865, 872 (1st Cir. 
1977) (denying motion). The trial judge has discretion to grant an extension of the time for filing a 
motion for new trial during the seven-day period. Fed. R. Crim. P. 33; see United States v. Moore, 
No. 75-2358, at 2 (4th Cir. Sept. 2, 1976) (unpublished per curiam opinion) (motion for new trial 
properly denied when neither motion for new trial nor for extension of time made within seven 
days).

2534. Fed R Crim P. 33; see United States v. Griffin, No. 76-2109, at 5 (2d Cir. Apr. 7, 1977) 
(unpublished per curiam opinion) (court cannot consider newly discovered evidence for first time 
on appeal).

New Trial. The trial court may grant the defendant a new trial
if the interests of justice so require,2530 and appellate courts may order 
new trials to correct prejudicial error. 2531 To correct state court error, 
federal courts of appeals may rule that habeas corpus will issue 
unless the state grants the defendant a new trial. 2532 Rule 33 of the 
Federal Rules of Criminal Procedure provides that a district court may 
grant a motion for a new trial based on grounds other than newly 
discovered evidence if it is made within seven days after the verdict 
has been returned.2533 A motion for a new trial based on newly 
discovered evidence must be made in the district court within two 
years of final judgment.2534 The defense must establish that it could 
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not have discovered the evidence with due diligence before or during 
the trial.2535 Alleged ineffective assistance of counsel might thus 
constitute newly discovered evidence for purposes of Rule 33.2536

2535. See United States v. Natelli, 553 F.2d 5, 7-8 (2d Cir. 1977) (per curiam) (testimony 
presented at separate trial in related case not newly discovered evidence when defense had 
admitted tactical decision not to call witness); United States v. Brashier, 548 F.2d 1315,1327 (9th 
Cir. 1976) (testimony known at trial and used in argument to sever not newly discovered 
evidence), cert, denied, 429 U.S. 1111 (1977); United States v. Kelly, 540 F.2d 990, 995 (9th Cir. 
1976) (polygraph tests results not newly discovered evidence when defendant could have been 
tested before conclusion of trial), cert, denied, 429 U.S. 1040 (1977). The requirement of due 
diligence serves the administrative function of insulating the court from fraudulent evidence. See 
United States v. Prior, 546 F.2d 1254, 1258-59 (5th Cir.) (1977) (posttrial production of letter 
previously mislaid in defense files not grounds for new trial; noting potential for fraud).

2536. See United States v. McCambridge, 551 F.2d 865, 873 (1st Cir. 1977) (dictum) 
(assuming arguendo that incompetence may be newly discovered evidence; new trial motion 
properly denied when defendant refused to accept court ruling concerning testimony). The court 
noted that the District of Columbia Circuit has observed that alleged ineffective assistance of 
counsel reaching constitutional dimensions may be considered to be newly discovered evidence. 
Id.; see United States v. Tindle, 522 F.2d 689, 692 n.8 (D.C. Cir 1975) (dictum); United States v. 
Brown, 476 F.2d 933, 935 n.ll (D.C. Cir. 1973) (dictum). Moreover, a showing of ineffective 
assistance of counsel may be harmful constitutional error requiring a new trial. See United States 
v. Easter, 539 F.2d 663, 665 (8th Cir. 1976) (granting new trial based on ineffective assistance of 
counsel).

2537. See, e.g., United States v. McCambridge, 551 F.2d865,874 (1st Cir. 1977) (incomplete 
testimony on defendant’s decision not to testify precludes determination of likely acquittal); 
United States v. Prior, 546 F.2d 1254, 1259 (5th Cir. 1977) (production of mislaid letter is 
evidence too speculative to indicate new result); United States v. Cervantes, 542 F.2d 773, 779 
(9th Cir. 1976) (posttrial appearance of informer insufficient to show probability of new result).

2538. See, e.g.. United States v. Altenburger, 549 F.2d 702, 704 &n.3 (9th Cir.) (dictum) 
(posttrial presentence report that evaluated defendant’s mental competence cumulative), cert, 
denied, S. Ct. 2196 (1977); United States v. Cook, 546 F.2d 82, 83 (5th Cir. 1977) (per curiam) 
(new evidence showing witness went to safety deposit box merely cumulative absent showing that 
he removed items from box); United States v. Riley, 544 F.2d 237, 240 (5th Cir. 1976) (proffered 
testimony of loan department trainee cumulative when superior had testified to same effect at 
trial), cert, denied, 97 S. Ct. 1555 (1977).

2539. See United States v. Greer, 538 F.2d 437, 442 (D.C. Cir. 1976) (Bazelon, J.) (dictum) 
(remanding pursuant to request of district court). Greer involved the appearance of an alleged alibi 
witness, who was seemingly irrelevant to the substance of the Government’s case. Id. at 441. 
When coupled with a subsequent recantation of identification by the sole eyewitness, however, 
the court found the verdict sufficiently open to attack to merit an evidentiary hearing on the Rule 
33 motion. Id. at 441-42.

To prevail on a Rule 33 motion the defense must demonstrate that 
a new trial would probably produce an acquittal.2537 Evidence that is 
merely cumulative or that may impeach previous testimony is 
insufficient to justify a new trial.2538 This term, however, the District 
of Columbia Circuit suggested in dictum the utility of conducting 
evidentiary hearings on Rule 33 motions even when newly discovered 
evidence may appear facially immaterial.2539 In cases involving perjury 
and recanted testimony by government witnesses, courts may apply 
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the more liberal standard that the evidence might reasonably produce 
a different result.2540 Similarly, courts will grant motions for a new trial 
on a showing that prosecutorial misconduct could have affected the 
jury’s judgment.2541 The trial judge has broad discretion in granting a 
new trial under Rule 33, and an appellate court will not review his 
decision unless the defendant shows an abuse of discretion.2542 
Serious defects in trial procedure also may constitute grounds for a 
new trial.2543 The trial judge has broad discretion in conducting the 
proceedings; an appellate court, however, will not order a new trial 
unless the defendant was substantially prejudiced. 2544

2540. See United States v. Wallace, No. 76-1313, at 2-3 (4th Cir. Aug. 16, 1976) (unpublished 
per curiam opinion) (defendant failed to meet liberal standard; affirming finding that recantation 
of testimony was false), cert, denied, 429 U.S. 1004 (1976); United States v. Johnson, No. 76- 
1300, at 2-3 (4th Cir. Aug. 6, 1976) (unpublished per curiam opinion) (new evidence in drug 
distribution case failed to meet either “would probably” or “might reasonably” produce new 
result tests), cert, denied, 429 U.S. 1047 (1977).

2541. See United States v. Frye, 548 F.2d 765, 769 (8th Cir. 1977) (failure to locate 
government witness; evidence merely cumulative and did not affect jury’s judgment); Brach v. 
United States, 542 F.2d 4, 6 (2d Cir.) (alleged failure to disclose exculpatory evidence; evidence 
merely cumulative and did not affect jury’s judgment), cert, denied, 428 U .S. 830 (1976).

2542. See United States v. Long, 537 F.2d 1341, 1342 (5th Cir. 1976) (per curiam) (no 
showing that judge used presentence information in either determining guilt or in discretionary 
decision not to grant new trial); Harris v. Chanclor, 537 F.2d 203, 207 (5th Cir. 1976) (noting 
broad judicial discretion in deciding new trial motions).

2543. See United States v. Crutchfield, 547 F.2d 496, 501-02 (9th Cir. 1977) (refusal to give 
jury instructions on lesser included offenses; remand for new trial). The court indicated that it was 
adopting the view of the District of Columbia Circuit on lesser offense instructions. Id. at 502 
(citing United States v. Huff, 442 F.2d 885, 891 (D.C. Cir. 1971)).

2544. See United States v. Hendrix, 549 F.2d 1225, 1230 (9th Cir. 1977) (statement of juror 
before trial not sufficiently prejudicial to warrant new trial), cert, denied, 46 U.S.L.W. 3191 (U.S. 
Oct. 4,1977); United States v. Mamone, 543 F.2d 457, 460 (2d Cir. 1976) (refusal to grant hearing 
on new trial motion not abuse of discretion absent showing that Government received information 
on defense strategy from codefendant).

2545. Only federal prisoners in “custody” may be granted traditional habeas corpus relief or 
section 2255 relief. 28 U.S.C. §§ 2241 (c)(l)-(4), 2255 (1970). Custody is interpreted broadly as 
encompassing restraints not shared by the public generally. Jones v. Cunningham, 371 U.S. 
236, 240 (1963) (parole conditions constitute custody for habeas purposes); see Coronado v. 
United States Bd. of Parole, 540 F.2d 216, 217 (5th Cir. 1976) (federal courts generally consider 
parole and probation sufficient restraints to constitute custody for sections 2241 and 2255); 
Porth v. Templar, 453 F.2d 330, 332-33 (10th Cir. 1971) (probation sufficient custody for 
section 2255). Jurisdiction based on valid custody at the time of application is not defeated by 
an intervening release from custody. Carafas v. La Vallee, 391 U.S. 234, 238 (1968); cf. Robson 
v. United States, 526 F.2d 1145, 1147 (1st Cir. 1975) (Presidential pardon after filing section 
2255 motion does not eliminate jurisdictional custody). But cf. Bjerkan v. United States, 529 
F.2d 125, 126-29 (7th Cir. 1975) (Presidential pardon restores all rights and eliminates custody 
jurisdiction).

HABEAS RELIEF FOR FEDERAL PRISONERS

Jurisdiction and Venue. Federal habeas corpus statutes
enable individuals in federal custody2545 to obtain postconviction 
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collateral relief in federal district court.2546 A section 2255 motion 
challenging the legality or propriety of a sentence may be brought at 
any time2547 in the district court that imposed sentence.2548 If the 
remedy provided by section 2255 has been denied or is inapplicable 
or ineffective, the lawfulness of detention may be challenged under 
section 2 2 41.2549 A section 2241 petition must be filed in either the 
district of confinement or a district that has jurisdiction over the 
prisoner’s custodian.2550 Consideration of postconviction motions 
involves the relatively free exercise of judicial discretion. For 
example, federal courts liberally construe imperfectly drafted pro se 
motions as actions under sections 2241 or 2255.2551 Conversely, 

2546. 28 U.S.C. §§ 2241-2255 (1970).
2547. Id. § 2255. But see 28 U.S.C.A. § 2255 note (West Supp. 1977) (Rules Govern

ing Section 2255 Proceedings for the United States District Courts 9(a)) (hereinafter 
cited as Section 2255 Rules] (section 2255 motion may be dismissed if Government prejudiced 
by delay in filing motion unless movant demonstrates that delay not caused by lack of diligence). 
But cf. 28 U.S.C.A. §2254 note (West Supp. 1977) (Rules Governing Section 2254 Proceedings 
for the United States District Courts 9(a)) (hereinafter cited as Section 2254 Rules] (same 
provision in section 2254 context). The rules governing proceedings under section 2255 became 
effective on February 1, 1977. Act of September 28, 1976, Pub. L. No. 94-426, § 2, 90 Stat. 
1334.

2548. 28 U.S.C. § 2255 (1970); see Napoles v. United States, 536 F.2d 722, 725-26 (7th Cir. 
1976) (per curiam) (although movant imprisoned in Texas, section 2255 motion challenging 
original guilty plea properly brought in sentencing court in Illinois).

2549. 28 U.S.C. § 2255 (1970); see Andrino v. United States Bd. of Parole, 550 F.2d 519, 
520 (9th Cir. 1977) (per curiam) (challenge to parole eligibility status not properly brought under 
section 2255; section 2241 provides appropriate jurisdictional vehicle); United States v. 
DiRusso, 535 F.2d 673, 675-76 (1st Cir. 1976) (same); cf. United States v. DiRusso, 548 F.2d 
372, 375-76 (1st Cir. 1977) (section 2255 motion generally inappropriate for challenging parole 
eligibility status but perhaps applicable when parole eligibility guidelines adopted subsequent 
to, or contemporaneously with, imposition of sentence).

2550. See, e.g., Shelton v. Taylor, 550 F.2d 98, 100 (2d Cir.) (habeas jurisdiction clearly 
available when custodian and prisoner within same district), cert, denied, 97 S. Ct. 2958 (1977); 
Propotnick v. Putnam, 538 F.2d 806, 807 (8th Cir. 1976) (per curiam) (district court properly 
dismissed habeas motion when neither petitioner nor custodian within jurisdiction); Ross v. 
Mebane, 536 F.2d 1199, 1201 (7th Cir. 1976) (per curiam) (section 2241 motion properly filed in 
district of custodian; subsequent transfer of movant does not affect jurisdiction).

Before 1948, section 2241 provided the only avenue for collateral relief. Consequently the 
district courts in districts that contained federal prisons became besieged by section 2241 
habeas petitions. In United States v. Hayman Chief Justice Vinson explained that section 2255 
was passed to meet this practical problem of judicial administration by permitting collateral 
attack in the district court that had imposed sentence and was not intended to impinge upon 
rights of collateral attack. 342 U.S. 205, 219 (1952).

2551. See, e.g., Stead v. Link, 540 F.2d 923, 924-25 (8th Cir. 1976) (pro se “Motion for 
Declaratory Judgment and Petition for Writ of Habeas Corpus” properly construed as section 
2255 motion to vacate sentence allegedly enhanced by prior invalid state convictions); Coronado 
v. United States Bd. of Parole, 540 F.2d 216, 216-17 (5th Cir. 1976) (pro se attack on conditions 
of mandatory release liberally construed as collateral relief application); Shaver v. Morrissey, 
No. 75-1310, at 6 (4th Cir. June 3, 1976) (unpublished per curiam opinion) (liberally construed, 
pro se section 1983 complaint raised cognizable section 2255 issues).
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courts may dismiss motions that are frivolous or unsupported,2552 2553 
successive identical motions brought by the same petitioner,2552 and 
motions raising issues that were conclusively decided on direct 
appeal.2554

2552. See 28 U.S.C. § 2255 (1970) (court may dismiss motion without a hearing when files 
and records conclusively show prisoner not entitled to relief).

2553. See Section 2255 Rules, supra note 2547, Rule 9(b) (court may dismiss a second or 
successive section 2255 motion that fails to allege new or different grounds for relief).

2554. See United States v. Natelli. 553 F.2d 5, 7 (2d Cir. 1977) (per curiam) (adverse 
determination on appeal concerning sufficiency of evidence bars relitigation in collateral attack 
under section 2255 absent change in law or exceptional circumstances), cert, denied, 46 
U.S.L.W. 3191 (U.S. Oct. 4, 1977); Pulizzi v. United States, 550 F.2d 1133, 1135-36 (9th Cir.
1976) (section 2255 motion raising issues resolved on direct appeal barred as repetitive); Scott 
v. United States, 545 F.2d 1116, 1117 (Sth Cir. 1976) (per curiam) (adverse determination of 
perjured testimony claim on direct appeal bars review under section 2255), cert, denied, 429 
U.S. 1111 (1977); cf. Sunal v. Large, 332 U.S. 174, 178 (1947) (writ of habeas corpus not 
available as substitute for direct appeal); Sosa v. United States, 550 F.2d 244, 246 (5th Cir.
1977) (section 2255 motion generally not available as tactical maneuver in lieu of direct appeal: 
motion held permissible because not brought to gain tactical advantage).

2555. 537 F.2d 962 (8th Cir. 1976).
2556. Id. at 963-64.

This term in McCoy v. United States Board of Parole2555 the Eighth 
Circuit resolved a complex jurisdiction and venue question involving a 
section 2241 petition. The petitioner, while on parole from the 
Eastern District of Wisconsin, pled guilty to misdemeanor charges in 
Nebraska. The federal Parole Board issued a parole violation warrant 
that served as the basis for the petitioner’s continued detention in the 
Nebraska county jail following the completion of his state sentence. 
The petitioner then applied for a writ of habeas corpus in the Western 
District of Missouri, the nearest district with a Parole Board regional 
office, alleging failure to afford a prompt parole revocation hearing. 
The court in Missouri transferred the action to the District of 
Nebraska, stating that the preferred forum for habeas actions 
attacking Board of Parole procedures is the district of confinement. 
Following the transfer, the Nebraska district court dismissed the 
petition for lack of personal jurisdiction over the Board of Parole.2556 
Assessing petitioner’s appeal, the Eighth Circuit reasoned that section 
2241 habeas jurisdiction properly lay either in the Western District of 
Missouri because of the presence of the Parole Board, or in the 
District of Nebraska because the county warden was functioning as 
agent of the Board of Parole in detaining the petitioner pursuant to 
the federal warrant. Accordingly, the district court in Missouri had 
properly transferred the case to the District of Nebraska, which was 

I



650 The Georgetown Law Journal [Vol. 66:201

the most convenient forum in which the suit originally could have been 
brought.2557

2557. Id. at 964-66. Shortly after the district court in Nebraska had denied his petition, the 
petitioner had been transferred from the county jail in Nebraska to a federal institution in the 
Western District of Oklahoma. In response to this development the Eighth Circuit relied upon 
its inherent authority in such extraordinary circumstances to transfer the petitioner’s writ to the 
district court in Oklahoma, which had become the preferred forum. Id. at 966-67; see Harbolt v. 
Carpenter, 536 F.2d 791, 792 (8th Cir. 1976) (per curiam) (service upon regional director of the 
Board of Parole establishes proper habeas jurisdiction and venue; district court authority 
limited to transferring action to most appropriate forum).

2558. 28 U.S.C. § 2255 (1970); see, e.g., Herron v. United States, 551 F.2d 62, 63 (5th Cir. 
1977) (per curiam) (sentence allegedly enhanced by court's mistaken reHance on prior 
misdemeanor as felony); Wojtowicz v. United States, 550 F.2d 786, 789 (2d Cir.) (incompetency 
at time of sentencing), cert denied, 91 S. Ct. 2938 (1977); Scott v. United States, 545 F.2d 1116, 
1116 (8th Cir. 1976) (per curiam) (ineffective assistance of counsel), cert denied, 429 U.S. 1111 
(1977); United States v. Vecchiarello, 536 F.2d 420, 423 (D.C. Cir. 1976) (challenge of jury 
composition and use of perjured testimony).

2559. 28 U.S.C. § 2255 (1970); see United States v. Kattou, 548 F.2d 760, 761 (8th Cir. 
1977) (alleging that guilty plea not voluntary’ under Rule 11 of Federal Rules of Criminal 
Procedure when defendant not advised of special parole term); Mitchell v. United States, 547 
F.2d 875, 876 (5th Cir. 1977) (per curiam) (sentencing transcript did not indicate that court had 
made finding required to impose sentence under Federal Youth Corrections Act); Micklus v. 
United States, 537 F.2d 381, 383 (9th Cir. 1976) (voluntariness of guilty plea challenged under 
Rule 11 of Federal Rules of Criminal Procedure because prosecutor and defense counsel 
misrepresented maximum sentence).

2560. 28 U.S.C. § 2255 (1970); see Stevens v. Warden, U.S. Penitentiary, Leavenworth, 
Kansas, 536 F.2d 1334, 1335 (10th Cir.) (per curiam) (challenging habeas jurisdiction of mili
tary court held in Vietnam), cert denied, 429 U.S. 963 (1976).

2561. 28 U.S.C. § 2255 (1970).
2562. Id. In Davis v. United States the Supreme Court stated that the test to be utilized in 

determining whether claims are cognizable under section 2255 is whether the claimed error of 
law is “a fundamental defect which inherently results in a complete miscarriage of justice” and 
presents exceptional circumstances justifying collateral relief. 417 U.S. 333, 346 (1972); see 
Machi v. United States, 536 F.2d 179, 182 (7th Cir. 1976) (following Davis in declining to 
consider merits of section 2255 claim that wiretap order was improperly authorized; 
Government substantially in compliance with wiretap statutory requirements); Section 2255 
Rules, supra note 2547. Rule 1 note (Advisory Committee Notes) (Davis holds that not every 
error of law asserted can be raised in a section 2255 motion).

Issues Cognizable. Federal district courts have subject matter
jurisdiction to consider the merits of a prisoner’s section 2255 motion 
alleging that his sentence was imposed in violation of the Con
stitution2558 or laws of the United States,2559 that the sentencing court 
was without jurisdiction,2560 that the imposed sentence is in excess of 
the maximum authorized by law,2561 or that the sentence is otherwise 
subject to collateral attack.2562 Under section 2241 federal courts may 
address the merits of habeas corpus petitions challenging the fact or 
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duration of custody.2563 Two circuits this term rendered decisions that 
limit section 2255 review. In Tisnado v. United States256* the Ninth 
Circuit ruled that a federal prisoner may not challenge a federal 
sentence in a Tucker proceeding2565 on the ground that it was 
impermissibly enhanced by a prior state conviction tainted by an 
unconstitutional search and seizure if the state has provided an 
opportunity for full and fair litigation of the fourth amendment 
claim.2566 2567 Last Term in Stone v. Powell2561 the Supreme Court held 
that a full and fair opportunity to litigate a fourth amendment claim in 
the state court bars a state prisoner from raising such a claim in a 
federal habeas corpus action attacking the state conviction.2568 
Although the Ninth Circuit in Tisnado acknowledged that the 
movant’s challenge was ultimately directed at his federal sentence 
rather than his state conviction, the court nevertheless applied the 
Stone considerations of federal economy and finality to reach its 
decision.2569 Moreover, the court noted that it would be anomalous if a 
federal convict were to be refused a rehearing on the validity of a prior 
state conviction for the purposes of section 2254 habeas corpus 
relief,2570 but be granted the same relitigation in connection with a 
section 2255 motion challenging the length of his federal sentence.2571 
Given the result in Tisnado, it seems reasonable to presume that the 
Government will attempt to employ Stone to limit review of all fourth 
amendment issues in section 2255 motions.2572

2563. See McCoy v. United States Bd. of Parole, 537 F.2d 962, 964 (8th Cir. 1976) (alleged 
failure to afford prompt parole revocation hearing); Ross v. Mebane, 536 F.2d 1199, 1201 (7th 
Cir. 1976) (per curiam) (alleged illegal deduction of good time credit); cf. Section 2255 Rules, 
supra note 2547, Rule 1 note (Advisory Committee Notes) (attacks on parole or probation 
revocations not properly cognizable under section 2255).

2564. 547 F.2d 452 (9th Cir. 1976).
2565. See Tucker v. United States, 404 U.S. 443, 449 (1972) (court imposing sentence may 

not consider prior convictions in which defendant not represented by counsel); notes 2286-2302 
supra and accompanying text (sentencing).

2566. 547 F.2d at 457. The meaning of “opportunity for full and fair” litigation has troubled 
the courts this term. See notes 2642-56 infra and accompanying text (habeas relief for state 
prisoners).

2567. 428 U.S. 465 (1976).
2568. Id. at 481-82.
2569. 547 F.2d at 457. The Court also enunciated two additional reasons for its decision: first, 

sentencing judges are likely to place great weight on prior convictions even when they are infirm 
on fourth amendment grounds; and second, consideration of fourth amendment issues in the 
Tucker context adds nothing to the deterrent purpose that underlies the constitutional privilege. 
Id. at 458-59.

2570. Section 2254 defines the procedures that a state prisoner must follow to receive 
consideration for collateral relief in federal courts. 28 U.S.C. § 2254 (1970).

2571. 547 F.2d at 457-58.
2572. See Sosa v. United States, 554 F.2d 244, 249 (5th Cir. 1977) (Government argued that 

Stone logic transferable to section 2255 proceedings; case resolved on the other grounds).
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The Eighth Circuit has acted to limit section 2255 review in two 
areas. In McRae v. United States2513 the court considered whether the 
petitioner’s guilty plea should be vacated because he had not been 
advised of a mandatory special parole term that attached to 
sentence.2573 2574 2575 Distinguishing its prior decision in United States v. 
Richardson,2515 the court held that failure to disclose the existence of a 
mandatory special parole term is not subject to section 2255 collateral 
review absent a complete miscarriage of justice or exceptional 
circumstances.2576 2577 In United States v. White2511 the court held that 
certain section 2255 motions, which attack sentences on the ground 
that the application of parole guidelines has interfered with the 
sentencing judge’s expectations concerning parole release, must be 
strictly limited to cases in which guidelines were published 
contemporaneously with, or subsequent to, imposition of sentence 
and in which the prisoner has not received parole consideration before 
serving one-third of his sentence.2578 In White the movant claimed that 

2573. 540 F.2d 943 (8th Cir. 1976), cert, denied, 429 U.S. 1045 (1977).
2574. Id. at 944.
2575. 483 F.2d 516, 519 (8th Cir. 1973) (under Rule 11 of Federal Rules of Criminal 

Procedure defendant must be informed of special parole term as consequence of guilty plea).
2576. 540 F.2d at 945-46. The court distinguished Richardson in light of the Supreme Court’s 

pronouncement that a section 2255 motion must assert a fundamental error of law “that 
inherently results in a complete miscarriage of justice.” Id. at 945; see Davis v. United 
States, 417 U.S. 333, 346 (1974) (claimed error of law under section 2255 motion must be 
fundamental defect). In Richardson the court stated that substantial prejudice had been shown 
and thus section 2255 relief was waiTanted. McRae v. United States, 540 F.2d at 945; see United 
States v. Kattou, 548 F.2d 760, 761 (8th Cir. 1977) (noting McRae requirement of substantial 
prejudice). The per se rule that a guilty plea accepted in violation of Rule 11 of the Federal Rules of 
Criminal Procedure mandates vacation of the sentence remains viable in at least four circuits. E.g., 
United States v. Yazbeck. 524 F.2d 641, 643 (1st Cir. 1975); Ferguson v. United States, 513 F.2d 
1011, 1013 (2d Cir. 1975); United States v. Wolak, 510 F.2d 164, 165-66 (6th Cir. 1975) (per 
curiam); Roberts v. United States, 491 F.2d 1236, 1238 (3d Cir. 1974) (per curiam). But see 
United States v. Hamilton, 553 F.2d 63, 66 (10th Cir. 1977) (failure to inform petitioner of 
mandatory parole requirements not fundamental defect under Davis; section 2255 motion 
alleging violation of Rule 11 denied); Bachner v. United States, 517 F.2d 589, 591-92 (7th Cir. 
1975) (under Davis, section 2255 relief unavailable to remedy Rule 11 violation of not advising 
defendant of special parole term).

2577. 540 F.2d 409 (8th Cir. 1976).
2578. Id. at 411. A Kortness motion attacks a critical error in the sentencing process and is 

therefore cognizable under section 2255 rather than traditional habeas corpus. Kortness v. 
United States, 514 F.2d 167, 170 (8th Cir. 1975) (adoption of Parole Board guidelines on same 
day that sentence imposed frustrated sentencing intent to provide parole review at or before 
time one-third of sentence hadbeen served). The First and Ninth Circuits have refused to adopt 
the Kortness rationale for establishing jurisdiction under section 2255. Andrino v. United States 
Bd. of Parole, 550 F.2d 519, 520 (9th Cir. 1977) (per curiam) (proper vehicle for review of parole 
board decisions is section 2241); Thompson v. United States, 536 F.2d 459, 460 (1st Cir. 1976) 
(section 2255 Kortness motion inappropriate to challenge execution of sentence when parole 
considered at or before time one-third of sentence has been served); United States v. DiRusso, 
535 F.2d 673, 675-76 (1st Cir. 1976) (section 2241, not 2255, proper vehicle for attacking 
execution of sentence or application of Parole Board guidelines); see notes 2731-38 infra and 
accompanying text (parole).



1977] Circuits Note: Criminal 653

the sentencing judge had intended him to receive federal parole 
concurrently with state parole and that the judge’s intent had been 
frustrated by the Parole Board’s guidelines.2579 The court determined, 
however, that the Parole Board had merely disagreed with the 
sentencing judge’s recommendation and had acted within its lawful 
discretion.2580

2579. 540 F.2d at 410.
2580. Id. at 411-12. Later Eighth Circuit cases have adhered to this narrower interpretation 

of Kortness. See, e.g., Banks v. United States, 553 F.2d 37. 39-40 (8th Cir. 1977) (no Kortness 
claim when sentencing court aware of current parole guidelines and prisoner received 
meaningful parole review within one-third of sentence); Gravink v. United States, 549 F.2d 
1152,1153 (8th Cir. 1977) (absence of change in parole guidelines precludes use of section 2255 
Kortness motion); Jacobson v. United States, 542 F.2d 725, 727 (8th Cir. 1976) (per curiam) 
(same).

2581. See Womack v. United States, 395 F.2d 630, 631 (D.C. Cir. 1968) (although there is no 
jurisdictional bar to entertaining section 2255 motion during pendency of direct appeal, orderly 
administration of criminal law precludes consideration of motion absent extraordinary 
circumstances); Section 2255 Rules, supra note 2547, Rule 5 note (Advisory Committee Notes).

2582. See Sunal v. Lange, 332 U.S. 174, 178 (1947) (wnt of habeas corpus will not serve as 
appeal). But see Sosa v. United States, 550 F.2d 244, 248 (5th Cir. 1977) (section 2255 motion 
not impermissible surrogate appeal when employed to expedite case). In Sosa the movants had 
been convicted for possession of a controlled substance. Shortly after they had filed a direct 
appeal, the Supreme Court rendered its decision in United States v. Brignoni-Ponce, 422 U.S. 
873 (1975), which, as interpreted by the Fifth Circuit, required reversal of convictions based on 
evidence obtained in circumstances identical to those in the movants’ case. To expedite reversal, 
the movants requested dismissal of their direct appeals in order to file a section 2255 motion. 
550 F.2d at 246. After the sentencing court had granted the motion the Government appealed on 
the ground that the movants had deliberately bypassed direct appeal. Id The Fifth Circuit 
rejected this argument, remarking that the judicial rule barring surrogate appeals does not always 
require denial of a motion and that the rule is designed primarily to preclude collateral attack 
when counsel deliberately foregoes direct appeal as a tactical maneuver. Id. at 247. Because the 
movants were already free on bond pending appeal, the section 2255 motion secured no tactical 
advantage over a direct appeal; the motion merely served the desirable function of expediting 
the case with the least possible expense and least inconvenience to the judicial system. Id. at 
248.

2583. See, e.g., Pope v. Sigler, 542 F.2d 460, 461 (8th Cir. 1976) (per curiam) (petitioner’s 
section 2255 motion construed as section 2241 petition and dismissed for failure to exhaust 
administrative remedies); Seawell v. Rauch, 536 F.2d 1283, 1285 (9th Cir. 1976) (per curiam) 
(petitioner alleging due process violation in loss of “good time” credit against sentence must 
exhaust administrative remedies before obtaining habeas corpus review); Sanders v. Arnold, 535 
F.2d 848, 850 (3d Cir. 1976) (habeas corpus petition dismissed because petitioner failed to 
exhaust administrative remedies provided by Board of Parole).

Exhaustion and Waiver. No statute requires exhaustion of
other remedies prior to bringing a section 2255 motion, but by judicial 
practice relief is generally unavailable if the movant is simultaneously 
appealing the same issue2581 or if the motion is in effect a surrogate 
appeal.2582 Similarly, section 2241 habeas corpus relief is generally 
unavailable if the petitioner failed to exhaust his administrative 
remedies.2583 Although most courts do not require a federal prisoner 
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to exhaust state remedies before filing a section 2255 motion alleging 
that his federal sentence was enhanced by prior invalid state 
convictions,2584 the Eighth Circuit this term reaffirmed its adherence 
to the contrary view in Stead v. Link.2585 The court reasoned that rules 
of comity require that the state court have the first opportunity to 
determine the constitutional validity of the challenged judgment.2586 A 
petitioner may lose claims otherwise cognizable in collateral 
proceedings by waiving available federal remedies.2587 2588 In Polizzi v. 
United States15™ the petitioners were convicted for use of interstate 
facilities as part of a scheme to acquire a Las Vegas casino in violation 
of Nevada law. During the trial, the press drew attention to possible 
underworld connections of the defendants. As a result, the trial judge 
questioned the unsequestered jurors in camera on three occasions 
and found that the press had not influenced their guilty verdict. In a 
subsequent section 2255 motion the petitioners raised constitutional 
objections to the in camera questioning of the jurors.2589 The Ninth 
Circuit determined that the nature of the in camera proceedings 
conducted in the absence of defendants and their counsel was so 
obvious to counsel that failure to object at trial was a tactical decision 
that waived the right to collateral attack.2590

2584. E.g., Crovedi v. United States, 517 F.2d 541, 546 (7th Cir. 1975); United States v. 
Sawaya, 486 F.2d 890, 893 (1st Cir. 1973); Lipscomb v. Clark, 468 F.2d 1321, 1323 (5th Cir. 
1972).

2585. 540 F.2d 923 (8th Cir. 1976). In Stead the movant asserted that four allegedly 
involuntary guilty pleas were used to enhance his federal sentence for attempted bank robbery. 
Although he had exhausted state remedies with respect to some of the pleas, several state 
collateral appeals were still pending. The court remanded the case to district court to await the 
outcome of the remaining state proceedings. Id. at 925.

2586. Id. at 925-26. The court noted, however, that federal courts should not require 
exhaustion of state remedies when the requirement would be an exercise in futility. Id. 
Concurring in result only because the movant would soon exhaust his state remedies, Judge 
Bright fundamentally disagreed with the majority’s view. Quoting language from the Fifth 
Circuit’s opinion in Mitchell v. United States, 482 F.2d 289, 293-94 (5th Cir. 1973), he 
contended that an exhaustion requirement in collateral attacks challenging sentences founded 
on unconstitutional prior convictions would erect an insuperable barrier to effective im
plementation of the Tucker rule. 540 F.2d at 927.

2587. See Farrow v. United States,___ F.2d____ ,____ , No. 74-2429, at 22 (9th Cir. Sept. 24,
1976) (dictum) (knowing failure to contest accuracy of presentence report at time of sentencing 
waives right to subsequent objection under section 2255); Savage v. United States, 547 F.2d 212, 
216 (3d Cir. 1976) (if no objection to voir direraised at trial, same issue may not be raised three 
years later in section 2255 motion), cert, denied, 430 U.S. 958 (1977); Iacovetti v. United States, 
534 F.2d 1189,1190 (5th Cir. 1976) (per curiam) (failure of petitioner to take advantage ofjudge’s 
offer to disclose presentence report bars collateral attack on that issue).

2588. 550 F.2d 1133 (9th Cir. 1976).
2589. Id. at 1135-36.
2590. Id. at 1136.
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Right to Legal Assistance. The sixth amendment right to
counsel does not attach to section 2255 or section 2241 habeas 
proceedings because they are civil in nature.2591 The new rules 
governing section 2255 proceedings, however, do provide for 
appointment of counsel during discovery2592 and during evidentiary 
hearings.2593 Congress has provided that indigent petitioners pursuing 
traditional habeas corpus relief in forma pauperis under section 2241 
may obtain, without cost, pertinent documents or such parts of the 
record as may be required.2594 Similarly, federal prisoners attacking 
their sentences in forma pauperis under section 2255 may obtain free 
transcripts if the action is certified by the court as nonfrivolous and if 
a transcript is necessary to decide the issue presented.2595

2591. See Section 2255 Rules, supra note 2547, Rule 1 note (Advisory Committee Notes); 
Circuits Note: 1975-1976 Term at 517-18, 518 nn. 2067-68. The Advisory Committee Note 
explains that the legislative history of section 2255 supports the proposition that the motion is a 
further step in the movant’s criminal case. This characterization generates significant benefits. 
For example, the section 2255 movant pays no filing fee, gains access to certain files, and may 
utilize discovery mechanisms under the district court rules for section 2255 proceedings. Yet, 
the Committee Note cautions that the congressional characterization of section 2255 as a further 
step in the criminal proceedings does not mean that legal principles generally applicable to 
criminal trials govern section 2255 proceedings. Hence the rights to counsel, confrontation, and 
protection against self-incrimination are not necessarily available. Section 2255 Rules, supra 
note 2547, Rule 1 note (Advisory Committee Notes). The Fifth Circuit’s interpretation of 
section 2255, however, adheres to the traditional view that the proceedings are an independent 
civil suit governed by civil statutes and rules. Ferrara v. United States, 547 F.2d 861, 862 (5th 
Cir. 1977); see 8A J. Moore (J 35.04.

2592. Section 2255 Rules, supra note 2547, Rule 6 & note (Advisory Committee Notes) 
(counsel available when necessary). Counsel may also be available on appeal of an unsuccessful 
section 2255 motion. See Savage v. United States, 547 F.2d 212, 214 (3d Cir. 1976) (indigent 
petitioner granted appointed counsel on appeal of unsuccessful section 2255 motion), cert, 
denied, 430 U.S. 958 (1977).

2593. Section 2255 Rules, supra note 2547, Rule 8 & note (Advisory Committee Notes).
2594. 28 U.S.C. §2250 (1970); cf. 28 U.S.C. § 1915 (1970) (federal courts may authorize 

waiver of fees, costs, or security in the commencement of any action by an individual who files an 
affidavit in good faith stating that he is unable to pay such costs).

2595. 28 U.S.C. §753(f) (1970). Last Term the Supreme Court held that the nonfrivolous 
and necessity requirements of section 753(f) do not violate the Constitution. United States v. 
MacCollom, 426 U.S. 317, 322-23 (1976) (due process does not require that indigent federal 
prisoner have unconditional right to obtain free transcripts). The nonfrivolous and necessity 
requirements of section 753(f) also apply to assertions by prisoners that the requested 
transcripts are necessary to aid in preparation of a section 2255 motion. Id. at 321; see Crossley 
v. United States, 538 F.2d 508, 509 (2d Cir. 1976) (per curiam) (prisoner’s in forma pauperis 
motion requesting arraignment and sentencing transcripts dismissed in light of frivolous nature 
of due process assertion); Circuits Note: 1975-1976 Term at 518-19.

Evidentiary Hearings. A district court must hold an
evidentiary hearing on a section 2255 motion unless the court record 
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conclusively shows no basis for relief.2596 This term the Ninth Circuit 
considered the nature of section 2255 hearing requirements when the 
petitioner’s motion raised Tucker issues.2597 The court held in Farrow 
v. United States259* that when the motion, files, and records do not 
conclusively demonstrate that the sentencing judge failed to consider 
the prior state convictions in sentencing the petitioner, consideration 
will be presumed and the subsequent evidentiary hearing should be 
limited to determination of the validity of prior convictions.2599 In 
United States v. Vecchiarello2600 the District of Columbia Circuit 
emphasized the mandatory nature of a section 2255 hearing. Although 
the petitioner had been convicted of numerous frauds and had a 
tendency to lie and to invent claims, the court reprimanded the trial 
judge for failing to hold an evidentiary hearing on the defendant’s 
assertions of prosecutorial and judicial misconduct when those claims 
were not conclusively without basis.2601 In Ferrara v. United States2602 
the Fifth Circuit addressed the novel issue whether a district court 
may grant relief in a contested section 2255 motion without holding an 
evidentiary hearing.2603 The court noted that in section 2255 cases in 
which the Government admits error and the motion is granted, 
evidentiary hearings are normally not held.2604 The court concluded, 
however, that when the Government insists on the validity of the 
conviction, a hearing must be held under the mandatory language of 
section 2255.2605

2596. 28 U.S.C. § 2255 (1970); see, e.g., Wojtowicz v. United States, 550 F.2d 786, 790 (2d 
Cir.) (movant's claim of mental incompetency at time of sentencing supported by detailed and 
uncontroverted facts requires hearing), cert, denied. 97 S. Ct. 2938 (1977); United States v. 
Kattou, 548 F.2d 760, 761-62 (8th Cir. 1977) (vacation of sentence reversed because record 
unclear on issue of prejudice; hearing still required on remand); Summers v. United States, 538 
F.2d 1208, 1210-11 (5th Cir. 1976) (per curiam) (evidentiary hearing required when pro se 
petition raises claim of ineffective assistance of counsel with substantial factual support).

2597. See notes 2286-2302 supra and accompanying text (sentencing).
2598. ___  F.2d___  . No. 74-2429 (9th Cir. Sept. 24, 1976).
2599. Id. at___  , No. 74-2429 at 4-5, 18.
2600. 536 F.2d 420 (D.C. Cir. 1976).
2601. Id. at 426.
2602. 547 F.2d 861 (5th Cir. 1977).
2603. Id. at 862.
2604. Id.
2605. Id. at 862-63. The Fifth Circuit reasoned that section 2255 mandates a hearing unless 

the record conclusively shows that the prisoner is not entitled to relief and, consequently, that a 
hearing must always be held at the request of the Government. Id.; accord, Sosa v. United 
States. 550 F.2d 244, 250 (5th Cir. 1977) (though no facts in dispute, Ferrara interpretation of 
section 2255 requires hearing; remand on government request for hearing on legal issues).

Remedies and Appeal. A federal court that determines that
relief is warranted pursuant to a section 2255 motion may discharge 
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the movant,2606 resentence him,2607 or grant a new trial.2608 Appeal may 
be taken from final orders on section 2255 motions and habeas corpus 
petitions2609 within sixty days of final judgment.2610 A federal habeas 
corpus petitioner does not need a certificate of probable cause to 
appeal.2611

2606. 28 U.S.C. § 2255 (1970).
2607. Id.', see Farrow v. United States,___ F.2d _ ,____ , No. 74-2429, at 24 (9th Cir.

Sept. 24, 1976) (case remanded for resentencing by different judge). See notes 2530-44 supra 
and accompanying text (new trial).

2608. 28 U.S.C. § 2255 (1970).
2609. Id. § 2253 (1970) (final order in habeas proceeding subject to review on appeal); id. 

§ 2255 (1970) (order entered upon motion appealable as final order in habeas proceeding).
2610. ' Fed. R. App. P. 4(a).
2611. Payne v. United States, 539 F.2d 443, 445 (5th Cir. 1976) (per curiam), cert, denied, 

429 U.S. 1103 (1977). But cf. 28 U.S.C. § 2253 (1970) (no appeal from state prisoner habeas 
proceeding unless judge who rendered order issues certificate of cause).

2612. See 28 U.S.C. §§ 2241-2254 (1970). Section 2241 provides the federal courts with the 
general power to grant the writs of habeas and section 2254 defines the procedures a state 
prisoner must follow to obtain a writ. Id. §§ 2241, 2254. Under section 2241, the federal courts 
may issue writs that include writs of habeas corpus ad prosequendum (production of prisoner for 
prosecution) and habeas corpus ad testificandum (production of prisoner to testify). Id. 
§ 2241(c)(5); see Stone v. Morris, 546 F.2d 730, 737 (7th Cir. 1976) (district court by issuing 
writ of habeas corpus ad testificandum has power to compel production of incarcerated witness 
or party from anywhere in the country). The requirement that the challenged incarceration be in 
violation of the Constitution, laws, or treaties of the United States is contained in both section 
2241 and section 2254. 28 U.S.C. §§ 2241(c)(3), 2254(a) (1970).

2613. 28 U.S.C. § 2241(d) (1970).
2614. Id. § 2241(a); see Braden v. 30th Judicial Cir. Court, 410 U.S. 484, 495 (1973) (lack 

of physical presence of petitioner in district not fatal to habeas jurisdiction; jurisdiction over 
custodian essential); Noll v Nebraska, 537 F.2d 967, 970 (8th Cir. 1976) (per curiam) 
(petitioner imprisoned in California brought habeas petition in Nebraska attacking enhancement 
of California sentence because of allegedly invalid prior Nebraska sentence; no jurisdiction 
because prisoner not restrained in Nebraska).

HABEAS RELIEF FOR STATE PRISONERS

Jurisdiction and Venue. State prisoners may petition federal
district courts for postconviction collateral relief by alleging that they 
are incarcerated in violation of the Constitution, law's, or treaties of 
the United States.2612 Under section 2241, a state prisoner may seek 
federal habeas relief in either the district in which he is held or the 
district in which he was convicted if both districts are in the same 
state.2613 Otherwise, the petitioner must file in the district having 
jurisdiction over his custodian.2614 Habeas challenges may attack only 
the fact and duration of a state prisoner’s custody, not the conditions 
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of that custody;2615 the latter are proper subjects for examination 
under 42 U.S.C. § 1983.2616 A federal court may, however, acquire 
habeas jurisdiction over an improperly pleaded section 1983 case, 
which merely challenges the validity of confinement, if the state 
prisoner repleads the action as a habeas petition and conforms with all 
habeas corpus statutory requirements including the exhaustion of 
state remedies.2617 Courts may refuse to hear habeas petitions that 
present factual and legal issues previously adjudicated in habeas 
proceedings.2618 Under section 2244(b), a federal court may entertain 
a new habeas petition that is predicated on a factual or other ground 
not adjudicated at the prior habeas hearing.2619 In St. Pierre v. 
Helgemoe2620 the First Circuit this term considered whether new case 
law constituted a new basis for relief within the meaning of section 
2244. The petitioner alleged that a recent Supreme Court decision 

2615. See Ford v. Byrd, 544 F.2d 195, 195 (5th Cir. 1976) (per curiam) (state prisoner must 
use habeas corpus when seeking relief from confinement); Pehler v. Schoen, 537 F.2d 970, 972 
(8th Cir.) (habeas corpus action challenges fact and duration of confinement), cert, denied, 
429 U.S. 984 (1976).

2616. 42 U.S.C. § 1983 (1970) (persons acting under color of state law who subject other 
persons to deprivation of constitutional rights shall be liable in action at law or suit in equity); see 
Van Fossen v. Virginia, No. 75-1914, at 3 (4th Cir. June 29, 1976) (unpublished per curiam 
opinion) (only challenges to conditions of confinement actionable under section 1983).

2617. See Pehler v. Schoen, 537 F.2d 970, 972 (8th Cir.) (section 1983 attack on parole 
violation detainer actually challenged fact or duration of confinement and should be considered 
as habeas action; dismissed as habeas petition for failure to exhaust remedies), cert, denied, 429 
U.S. 984 (1976); Van Fossen v. Virginia, No. 75-1914, at 3 (4th Cir. June 29, 1976) (unpublished 
per curiam opinion) (section 1983 action actually challenging fact of confinement is properly 
habeas corpus petition that must comply with exhaustion of remedies requirement); notes 
2663-73 infra and accompanying text (exhaustion of remedies).

2618. 28 U.S.C. § 2244(b) (1970); Section 2254 Rules, supra note 2547, Rule 9(b); see St. 
Pierre v. Helgemoe, 545 F.2d 1306, 1307 (1st Cir. 1976) (section 2244 has role similar to res 
judicata and restricts repetitive habeas corpus applications). Under section 2244(c) a review of 
the underlying state conviction by the Supreme Court on direct appeal or by writ of certiorari is 
conclusive, for purposes of subsequent habeas proceedings, of all factual and legal issues 
actually adjudicated. 28 U.S.C. § 2244(c) (1970); see Cialkowski v. Franzen, 545 F.2d 1155, 
1156 (8th Cir. 1976) (per curiam) (dismissal of petitioner’s vagueness claim by Supreme Court 
for lack of substantial federal question constitutes actual adjudication under section 2244(c) and 
is sufficient to preclude habeas relief).

2619. 28 U.S.C. § 2244(b) (1970). Only new grounds that were not discoverable through 
exercise of reasonable diligence at the time of the original petition will support a subsequent 
habeas petition. Id. (court must be satisfied that petitioner did not deliberately withhold newly 
asserted ground on prior application or otherwise abuse writ); Section 2254 Rules, supra note 
2547, Rules 2(c), 9(b) (Rule 2(c) requires petitioner to state all grounds for relief including those of 
which he should be aware by exercise of reasonable diligence; Rule 9(b) requires dismissal of 
successive petition alleging new grounds if judge finds petitioner’s failure to assert new grounds 
in prior petition was abuse of writ). Similarly, under section 2244(c) federal courts will consider a 
new material and controlling fact that was not in the record reviewed by the Supreme Court only 
if it was not discoverable by the exercise of reasonable diligence. 28 U.S.C. § 2244(c) (1970).

2620. 545 F.2d 1306 (1st Cir. 1976).
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retroactively changed the law applicable to the legality of his guilty 
plea. The First Circuit held that new case law does satisfy the section 
2244 “other ground” requirement, but dismissed the petition for 
failure to exhaust state remedies.2621

2621. Id. at 1308-09. The court relied on Sanders v. United States, 373 U.S. 1 (1963), which 
interpreted a pre-section 2244(b) provision permitting redetermination of petitions when the 
ends of justice are served to allow such redetermination when the law has changed. 545 F.2d at 
1307-08. Although the present section 2244(b) omits the “ends of justice” language, the First 
Circuit concluded that Congress intended that the Sanders rule should survive in the new 
provision. Id. at 1308.

2622. 28 U.S.C. §§ 2241 (c)(l)-(4), 2254(a) (1970); Section 2254 Rules, supra note 2547, 
Rule 1(a); see Hill v. Johnson, 539 F.2d 439, 440 (5th Cir. 1976) (per curiam) (complaint that 
state petitioner no longer restrained pursuant to challenged conviction is not valid habeas 
petition because custody requirement not fulfilled). See generally Developments in the Law — 
Federal Habeas Corpus, 83 Harv L. Rev 1038, 1072-79 (1970).

2623. See Tisnado v. United States, 547 F.2d 452, 455 (9th Cir. 1976) (petitioner on parole 
from state conviction fulfills custody requirement for habeas corpus).

2624. Hensley v. Municipal Court, 411 U.S. 345, 351-53 (1973); see Kolski v. Watkins, 544 
F.2d 762, 762 & n.2 (5th Cir. 1977) (release on own recognizance pending trial sufficient custody 
for federal habeas corpus although insufficient custody under Florida habeas law).

2625. See Noll v. Nebraska, 537 F.2d 967, 970 (8th Cir. 1976) (per curiam) (in recent years 
concept of custody has been significantly expanded); Section 2254 Rules, supra note 2547, Rule 
1 & note (Advisory Committee Note) (courts have construed custody more liberally).

2626. Wright v. Bailey, 544 F.2d 737, 739 (4th Cir. 1976) (no custody when sole punishment 
was fine with no provision for incarceration in event of nonpayment), cert, denied, 46 U.S.L.W. 
3192 (U.S. Oct. 4, 1977).

2627. Lopez v. Malley, 552 F.2d 682, 683 (10th Cir. 1977) (per curiam) (escape while habeas 
corpus appeal pending renders case moot; petitioner may reinstate suit if he surrenders within 
30 days).

2628. Noll v. Nebraska, 537 F.2d 967, 970 (8th Cir. 1976) (per curiam). The court indicated, 
however, that the petitioner could attack the prior conviction if he filed a petition in the federal 
court located in the state in which he was currently imprisoned. Id. at 969.

Custody. Federal courts may grant habeas corpus relief only
to a petitioner in “custody” pursuant to a state court judgment.2622 
Restraint sufficient to constitute custody includes release on parole2623 
and release on self-recognizance or bail pending trial and appeal.2624 
Although the custody requirements of the habeas corpus statutes are 
liberally construed,2625 courts have refused to extend coverage to a 
state petitioner who has been convicted but does not face a prison 
term2626 or to a prisoner who escapes while his habeas petition is 
pending.2627 Similarly, a state petitioner challenging the enhancement 
of a current sentence because of the alleged invalidity of a previously 
served prison term in another state does not satisfy the custody 
requirement for a habeas petition filed in the federal court of the state 
in which the prior sentence was completed.2628 Provided a state 
prisoner is in custody when a petition for habeas corpus is filed, the 
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prisoner’s subsequent release while the petition is pending does not 
preclude its adjudication when collateral consequences of the 
conviction continue after release.2629 In Kravitz v. Pennsylvania2630 the 
Third Circuit affirmed dismissal of a habeas petition filed after the 
petitioner was unconditionally released from parole although a prior 
petition raising the same issue had been filed during custody but 
dismissed for failure to exhaust state remedies.2631 The court 
acknowledged that the issue raised in the second petition was not 
moot, but refused to find that the exercise of jurisdiction over the first 
petition extended jurisdiction over the second petition, which failed to 
meet the custody requirement.2632 In dissent, Judge Gibbons argued 
that the district court acquired habeas jurisdiction when the 
petitioner in custody filed his first petition and retained jurisdiction 
despite petitioner’s initial failure to exhaust state remedies.2633

2629. Carafas v. LaVallee, 391 U.S. 234, 237-39 (1968); see Pinnell v. Cauthron, 540 F.2d 
938, 939 (8th Cir. 1976) (habeas petition not rendered moot by accused’s release from prison 
after petition filed because release conditioned upon payment of fine in installments). But cf. 
Clay v. Riddle, 541 F.2d 456, 457 (4th Cir. 1976) (prisoner may test validity of conviction by 
habeas corpus after term has been served; filing date not mentioned).

2630. 546 F.2d 1100 (3d Cir. 1977).
2631. Id. at 1102-03.
2632. Id. The court noted that the petitioner had made no attempt to have the court retain 

jurisdiction over the first petition after it was dismissed for failure to exhaust state remedies. Id.
2633. Id. at 1103-04. Judge Gibbons stated that it was unnecessary for the petitioner to 

request a court order for the retention of jurisdiction after the petition was dismissed for failure to 
exhaust state remedies. Id. at 1104.

2634. 28 U.S.C. § 2254 (1970); see id. § 2241(c)(3) (1970) (writ of habeas corpus shall not 
extend to prisoner unless he is held in violation of the constitution or laws or treaties of the 
United States). Section 2241(c)(2) further provides that a federal court may issue a writ of 
habeas corpus to a state prisoner if he is in custody for an act done or omitted pursuant to an act 
of Congress. Id. § 2241(c)(2). Curiously, section 2254, the procedural counterpart to section 
2241, does not specifically provide that a federal court may entertain an application for a section 
2241(c)(2) writ. Notwithstanding this statutory enigma, the Ninth Circuit this term in Clifton u. 
Cox affirmed the grant of a writ of habeas corpus to a federal officer imprisoned for a state law 
violation. 549 F.2d 722, 730 (9th Cir. 1977).

2635. See. e.g., Gillihan v. Rodriguez, 551 F.2d 1182, 1190, 1191-92 (10th Cir. 1977) (jury’s 
authority to impose death sentence did not deny defendant due process because sentence not 
imposed; claimed errors in jury instructions and admission of evidence not reviewable in federal 
habeas proceeding when no denial of fundamental fairness); Bond v. Oklahoma, 546 F.2d 1369, 
1377 (10th Cir. 1976) (interpretation of kidnapping statute is matter of state law if no denial of 
due process; denial of motion for severance not cognizable when constitutional deprivation not 
alleged); Tiitsman v. Black, 536 F.2d 678, 681 (6th Cir. 1976) (probation of petitioner in

Issues Cognizable. A federal court will entertain the habeas
corpus petition of a state prisoner only if it asserts that the petitioner 
is in custody in violation of the Constitution, laws, or treaties of the 
United States.2634 Insubstantial or frivolous constitutional claims will 
not be entertained.2635 This term state prisoners raised a broad range 
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of cognizable claims including violations of the right to counsel,2636 
defective guilty pleas,2637 improper jury selections,2638 Miranda 
violations,2639 denials of due process or equal protection,2640 and

absentia not violative of due process; no constitutional abuse in subsequent revocation of 
probation on the basis of later guilty plea even if petitioner uninformed of conditions of 
probation).

Although courts are generally reluctant to announce standards for determining nonfrivolous- 
ness and substantiality, the First Circuit in Vitello v. Gaughan borrowed from the jurisprudence 
of federal prisoner collateral relief under 28 U.S.C. § 2255 (1970) to hold that a petitioner must 
show that a violation “inherently results in a complete miscarriage of justice.” 544 F.2d 17, 
18 (1st Cir. 1976) (quoting Davis v. United States, 417 U.S. 332, 346 (1974)), cert, denied, 97 S. 
Ct. 1696 (1977).

2636. See, e.g., Haggard v. Alabama, 550 F.2d 1019, 1023 (5th Cir. 1977) (counsel’s 
representation of multiple defendants, lack of diligence in discovering witnesses, and failure to 
inform defendant of right to appeal did not result in unconstitutional prejudice when evidence of 
guilt overwhelming); Davis v. Alabama, 545 F.2d 460, 467 (5th Cir.) (trial court’s refusal to order 
continuance raised question of denial of effective assistance of counsel when continuance was 
necessary for adequate trial preparation; remand for evidentiary hearing), cert, denied, 97 S. Ct. 
2682 (1977); Pinnell v. Cauthron, 540 F.2d 938, 942-43 (8th Cir. 1976) (attorney’s minimal 
efforts and trial preparation so grossly inadequate that petitioner was denied effective 
assistance of counsel). But see Brown v. Wainwright, 537 F.2d 154, 156-57 (5th Cir. 1976) 
(prosecution of petitioner as adult following uncounselled juvenile waiver hearing not cognizable 
because standard requiring counsel in juvenile waiver hearings not retroactive), cert, denied, 97 
S. Ct. 1656 (1977).

2637. See, e.g., Arndell v. Warden, Nevada State Prison, 549 F.2d 1284, 1286 (9th Cir. 1977) 
(state court determination that plea made voluntarily and with full understanding fully 
supported by record); Davis v. Wainwright, 547 F.2d 261, 265 (5th Cir. 1977) (record did not 
support claim that plea involuntary); Akridge v. Hopper, 545 F.2d 457, 458-59 (Sth Cir.) (guilty 
plea valid absent showing of ineffective assistance of counsel), cert, denied, 97 S. Ct. 2657 
(1977).

2638.,See Castaneda v. Partida, 430 U.S. 482, 501 (1977) (challenge to gross
underrepresentafit7rr-«£-Chicanos-on Texas county grand jury; writ granted because state failed 
to rebut prima facie case). Justice Powell, dissenting, suggested that challenges to imroper grand 
jury selection should not be cognizable in federal habeas proceedings because an invalid grand 
jury does not affect the validity of defendant’s trial. See id. at 508 n.l. (Powell, J., with Burger, 
C.J., & Rehnquist, J., dissenting). If a state petitioner fails to challenge improper jury selection 
at the time prescribed by state procedural rules, federal habeas review will be unavailable. See id. 
at 485 n.4 (1977) (by implication) (although state argued that challenge to grand jury selection 
untimely under Texas procedural rule, claim not argued before Court); Haggard v. Alabama, 550 
F.2d 1019, 1021 (5th Cir. 1977) (Alabama procedural requirement that issue of improper jury 
selection be raised at trial barred federal habeas review absent showing of actual prejudice).

2639. See Williams v. Ohio, 547 F.2d 40, 41 (6th Cir. 1976) (per curiam) (alleged violation of 
Miranda rights; waiver found voluntary); Placek v. Illinois, 546 F.2d 1298, 1300 (7th Cir. 1976) 
(failure to apprise petitioner of right to immediate appointment of counsel did not render 
confession inadmissible; Miranda warnings sufficient); cf. Simmons v. Clemente, 552 F.2d 65, 
69 (2d Cir. 1977) (pre-Miranda interrogation did not deny fifth amendment privilege).

2640. See, e.g., Mastrian v. McManus, 554 F.2d 813, 817-19, 824 (8th Cir.) (alleged 
constitutional errors in jury sequestration, pretrial instructions, jury selection, taping of grand 
jury testimony, and state exercise of peremptory challenge after jury selection not offensive to 
fundamental fairness and due process), cert, denied, 97 S. Ct. 2985 (1977); Thomas v. Cuyler, 
548 F.2d 460, 463-64 (3d Cir. 1977) (witness’ loss of memory after oath did not deny defendant 
opportunity to confront witness; use of same witness’ prior unsworn statement in cross- 
examination of witness did not violate due process when guilt overwhelming and jury received 
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denials of the right to speedy trial.* 2641

proper instructions); Browne v. Estelle, 544 F.2d 1244,1245 (5th Cir.) (per curiam) (class action 
attacking Texas recidivist statute as imposing punishment grossly disproportionate to the 
offense dismissed; merits must be tested on case-by-case basis), cert, denied, 97 S. Ct. 1607 
(1977); Cleveland v. Warden, New Jersey State Prison, 544 F.2d 1200, 1202, 1204 (3d Cir. 
1976) (remand to determine whether failure to provide transcript of murder trial to indigent 
appellant denied equal protection).

2641. Placek v. Illinois. 546 F.2d 1298, 1307-08 (7th Cir. 1976) (10-month delay in 
reindictment harmless error when petitioner admitted no prejudice to defense); Brown v. 
Estelle, 530 F.2d 1280, 1283 (Sth Cir. 1976) (petitioner entitled to bring habeas action prior to 
judgment to force state to proceed to trial: habeas denied because of failure to exhaust state 
remedies).

2642. 428 U.S. 465 (1976).
2643. Id. at 494; see Circuits Note: 1975-1976 Term at 509-10 (discussing Stone).
2644. See, e.g., Holmberg v. Parratt, 548 F.2d 745, 746 (8th Cir.) (Stone applies 

retroactively), cert, denied, 97 S. Ct. 2930 (1977); O’Berry v. Wainwright, 546 F.2d 1204, 1219 
n.23 (5th Cir.) (summarily rejecting only prospective application of Stone; noting that other Fifth 
Circuit cases have applied Stone retroactively), cert denied, 97 S. Ct. 2981 (1977); Bracco v. 
Reed, 540 F.2d 1019, 1020-21 (9th Cir. 1976) (Stone applies retroactively); Chavez v. 
Rodriguez, 540 F.2d 500. 502 (10th Cir. 1976) (per curiam) (same).

2645. See Simmons v. Clemente, 552 F.2d 65, 69 (2d Cir. 1977) (Stone bars claim of illegal 
arrest; state made comprehensive findings of fact supported by record); Hines v. Auger, 550 
F.2d 1094, 1097 (8th Cir. 1977) (consideration of fourth amendment claim in suppression 
hearing and in state supreme court review was full and fair opportunity); Holmberg v. Parratt, 
548 F.2d 745, 746 (8th Cir.) (Stone requires only opportunity to litigate claim; whether 
state court misapplied fourth amendment immaterial), cert, denied, 97 S. Ct. 2930 (1977); 
Nordskrog v. Wainwright, 546 F.2d 69, 72 (5th Cir. 1977) (motion to suppress evidence 
constitutes full and fair hearing). If the case record does not support a finding of full and fair 
opportunity, the case is remanded to the district court for such a determination. See Talavera v. 
Wainwright, 547 F.2d 1238, 1239 (5th Cir. 1977) (per curiam) (remand for evidentiary’ hearing 
on Stone full and fair opportunity requirement); White v. Alabama, 541 F.2d 1092, 1093 (5th 
Cir. 1976) (per curiam) (remand for evidentiary hearing because district court made no reference 
to fourth amendment claim), cert, denied, 430 U.S. 910 (1977); Caver v. Alabama, 537 F.2d 
1333, 1335-36 (5th Cir. 1976) (claim that initial arrest was pretextual potentially barred by 
Stone; remand to determine whether opportunity for full and fair litigation afforded by state), 
cert, denied, 430 U.S. 910 (1977).

2646. 546 F.2d 1204 (5th Cir.), cert, denied, 97 S. Ct. 2981 (1977).

Last Term in Stone v. Powell2642 the Supreme Court held ihat if a 
state judicial system provides an opportunity for “full and fair 
litigation" of a fourth amendment claim, a federal court may not grant 
habeas corpus relief for failure to exclude unconstitutionally obtained 
evidence.2643 Four circuits have held that Stone is retroactive.2644 More 
attention has focused, however, on what constitutes an opportunity 
for full and fair litigation.2645 The Fifth and Second Circuits 
demonstrated considerable uncertainty in applying the full and fair 
opportunity test when the petitioner did not raise a fourth amendment 
claim at trial and was prevented from raising the claim in a state 
appeal by state procedural rules barring appellate consideration of 
issues not raised at trial. In O’Berry v. Wainwright2646 a divided Fifth 
Circuit panel held that the state has afforded an opportunity for full 
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and fair consideration of a fourth amendment claim when the state 
appellate court squarely faces the claim; this is true even if the claim 
is resolved on the adequate and independent state ground that a state 
procedural rule required objection at trial.2647 In a sharply contrasting 
opinion, a divided Second Circuit panel in Gates v. Henderson2648 held 
that the petitioner’s ambiguous assertion of a fourth amendment 
claim at trial does not constitute an opportunity for a full and fair 
consideration and that failure to conform to state procedural rules 
does not bar federal habeas review.2649 Underlying the courts’ 
inconsistency is the questionable validity after Stone of the Supreme 
Court’s landmark decision in Fay v. Noia,2650 which held that neglect 
of state procedural rules does not bar federal habeas review unless the 
defendant deliberately bypasses state procedures.2651 Stone's deliber
ate failure to address the impact of its holding on the Fay doctrine left 
circuit courts understandably confused.2652 2653- At the end of this Term, 
however, the Court in Wainwright v. Sykes2652 directly limited Fay by 
holding that a defendant’s neglect of state procedures bars federal 
habeas review unless the defendant can show cause for the neglect 
and actual prejudice.2654 After consideration of the decisions in Stone 
and Wainwright the Second Circuit on rehearing en banc in Gates v. 
Henderson2655 concluded that Stone effectively overruled Fay with 

2647. Id. at 1218. In a strongly worded dissent, Judge Goldberg criticized the majority for 
extending the logic of Stone far beyond the facts of that case. He noted that in Stone the 
petitioners had received state court consideration of the merits of their claims and declared that 
Stone was fundamentally concerned with the costs of permitting relitigation of state court fourth 
amendment rulings, whereas in O'Berry the state court had never considered the merits. Id. at 
1219-20.

2648. ___ F.2d____ , No. 76-2065 (2d Cir. Jan. 12, 1977), vacated en banc,___ F.2d____ ,
No. 76-2065 (2d Cir. Aug. 19, 1977).

2649. Id. at___  , No. 76-2065, at 1357-58 (relying on Fay v. Noia, 372 U.S. 391 (1963)).
2650. 372 U.S. 391 (1963).
2651. Id. at 438.
2652. See Gates v. Henderson,___ F.2d_________ _ No. 76-2065, at 5384-85, 5384 n.4 (2d

Cir. Aug. 19, 1977) (en banc) (Oakes, J. with Smith & Feinberg, JJ., concurring in the result) 
(Stone did not overrule Fay, and other decisions did not address Fay), O’Berry v. Wainwright, 546 
F.2d 1204, 1219-21 (5th Cir.) (Goldberg, J., dissenting) (Stone did not define “full and fair 
opportunity”; Stone opportunity test should not be read to overrule Fay pro tanto),cert. denied, 91 
S. Ct. 2981 (1977). See generally P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, Hart and 
Wechsler-s The Federal Courts and The Federal System 256-58 (2d ed. Supp. 1977) 
(failure of Supreme Court majority to explain impact of Francis v. Henderson, 425 U.S. 536 
(1976), and Estelle u. Williams, 425 U.S. 501 (1976), on Fay raises question whether Supreme 
Court majority is responsibly exercising its powers); Cover & Aleinikoff, Dialectical Federalism: 
Habeas Corpus and the Court, 86 Yale L.J. 1035, 1072-73 (1977) (Stone, Francis, Estelle all had 
obvious impact on Fay, but did not confront Fay openly) (citing Francis v. Henderson, 425 U.S. 
536, 547 (Brennan, J., dissenting)).

2653. 97 S. Ct. 2497 (1977).
2654. Id. at 2505-07; see notes 2681-86 infra and accompanying text.
2655. ___  F.2d ___  , No. 76-2065 (2d Cir. Aug. 19, 1977) (en banc).
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respect to fourth amendment claims, vacated its panel decision, and 
held that an unutilized opportunity to raise a fourth amendment 
objection at the state trial level nevertheless constitutes a full and fair 
opportunity under Stone.2656

2656. Id. at___  , No. 76-2065 at 5373-74. The panel opinion had determined that the
petitioner had raised his fourth amendment claim ambiguously and that the state court’s failure 
to consider the claim constituted denial of a full and fair opportunity to litigate the claim. Id. at 
___  , No. 76-2065 at 1360. The en banc court determined upon introduction of a more 
extensive record that although the petitioner had definitely not raised his fourth amendment 
claim in state court, the opportunity to litigate the claim was satisfied by the availability of a 
pretrial motion to suppress and by the opportunity to object to the evidence during the trial. Id. 
at___ , No. 76-2065 at 5371, 5373-74. The majority concluded that a full and fair opportunity
to litigate a federal constitutional claim is denied only if no state corrective process is provided 
or if the state procedures are unavailable because of an “unconscionable breakdown.” Id. at----- ,
No. 76-2065 at 5380. Judge Oakes, in a concurring opinion joined by Judges Smith and 
Feinberg, sharply criticized the majority’s expansive test of what constitutes a full and fair 
opportunity and rejected the view that Stone has overruled Fay. Id. at , No. 76-2065 at 
5384-87 (Oakes, J., with Smith & Feinberg, JJ., concurring in the result).

2657. See Cover & Aleinikoff, supra note 2652, at 1076-77 (several members of Court 
indicate willingness to extend Stone doctrine that state court determination of federal 
constitutional issue is res judicata for purpose of federal habeas review).

2658. 97 S. Ct. 1232 (1977) (police violated suspect’s right to counsel by eliciting 
incriminatory statements without presence of counsel).

2659. Id. at 1253-54 (Burger, C.J., dissenting).
2660. Id. (Burger, C.J., dissenting).
2661. 430 U.S. 482 (1977) (affirming grant of habeas petition when state failed to rebut prima 

facia showing of discriminatory grand jury selection).
2662. Id. at 508 n.l (Powell, J., with Burger, C.J., & Rehnquist, J., dissenting).
Although Justice Powell in Castaneda indicated a willingness to extend Stone to preclude 

federal habeas review of challenges to racially imbalanced grand juries, his concurrence this 
Term in Brewer suggests a more cautious approach, at least in the area of the fifth and sixth 

Although the Supreme Court this Term declined to extend the 
rationale of Stone to other cognizable constitutional issues, individual 
members of the Court have indicated their desire to do so.2657 
Dissenting in Brewer v. Williams265* Chief Justice Burger expressed 
the view that in all habeas cases in which application of prophylactic 
measures like the Miranda rules results in the mechanical exclusion of 
reliable evidence, courts should apply the Stone balancing test by 
weighing the benefits of deterring unconstitutional police conduct 
against the social costs of excluding reliable evidence.2659 The results 
of this balancing would depend on the reliability of the evidence 
obtained, except in cases of outrageous police conduct.2660 Similarly, 
Justice Powell, dissenting in Castaneda v. Partida,2661 suggested that 
habeas petitions alleging discriminatory grand jury selection should 
not be cognizable when the subsequent trial was not tainted because 
the incremental benefit of habeas review is outweighed by heavy 
social costs.2662
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Exhaustion and Waiver. 28 U.S.C. §2254 bars federal
courts from considering a state prisoner’s habeas petition if the 
petitioner has not exhausted ail currently available state remedies.2663 
The requirement is not jurisdictional; it evokes principles of comity 
and is designed to afford the state courts an initial opportunity to 
consider the petitioner’s claim.2664 Federal courts are particularly 
concerned with providing state courts an opportunity to determine 
the scope of state statutes and to apply recent changes in federal 
constitutional law to state law.2665 Several exceptions to the 
exhaustion requirement may nevertheless enable a petitioner to seek 
habeas corpus review without exhausting state remedies. A state 
prisoner need not exhaust state remedies if the exercise would 
certainly prove futile.2666 Similarly, special circumstances such as the 

amendments. See Brewer v. Williams, 97 S. Ct. 1232, 1247 (1977). Justice Powell suggested 
that reversal of state court convictions under constitutional claims in federal habeas proceedings 
might in part depend on whether the police violation was flagrant or merely technical. Id. at 1247 
n.2.

2663. 28 U.S.C. §2254(b), (c) (1970); see, e.g., Fielding v. LeFevre, 548 F.2d 1102, 1107 (2d 
Cir. 1977) (habeas petition dismissed because sixth amendment claim not squarely presented to 
state courts); Baker v. Wyrick, 547 F.2d 428, 430 (8th Cir.) (habeas petition dismissed because 
petitioner failed to seek evidentiary hearing before state court), cert, denied, 97 S. Ct. 1659 
(1977); Bond v. Oklahoma, 546 F.2d 1369, 1377 (10th Cir. 1976) (habeas petition dismissed 
because petitioner had failed to pursue involuntary confession claim in state postconviction 
proceedings). An unexhausted claim is normally dismissed without prejudice. Bell v. 
Wainwright, 531 F.2d 1339, 1341 (5th Cir. 1976).

2664. See Dolack v. Alienbrand, 548 F.2d 891,894 (10th Cir. 1977) (writ denied to petitioner 
awaiting trial on state charges; considerations of comity and need for state to determine guilt or 
innocence held paramount); Baker v. Wyrick, 547 F.2d 428, 429-30 (8th Cir.) (federal courts 
should not interfere with state court processes until claims are squarely presented to state 
court), cert, denied, 97 S. Ct. 1659 (1977); Muncie v. Missouri State Dept, of Corrections, 543 
F.2d 633, 636 (8th Cir. 1976) (exhaustion is doctrine of comity; writ will nevertheless issue when 
state dilatory in bringing petitioner to trial); Bell v. Wainwright, 531 F.2d 1339, 1341 (5th Cir. 
1976) (principles of comity, federalism, and sound judicial administration require dismissal of 
unexhausted claims).

2665. See Franklin v. Conway, 546 F.2d 579, 581 (4th Cir. 1976) (failure to exhaust because 
state courts had not made final and authoritative decision on issue in light of recent Supreme 
Court decision that altered prior state law). If a state court denies a state habeas petition that 
presents constitutional questions without delineating its reasons, federal courts may assume, for 
purposes of exhaustion, that the state court had an opportunity to pass on the merits of 
petitioner’s claim and resolved it against the petitioner. Thompson v. Procunier, 539 F.2d 26, 28 
(9th Cir. 1976) (per curiam).

2666. See. e.g., Anthony v. Sielaff, 552 F.2d 589, 589 (7th Cir. 1977) (defendant need not 
pursue relief through state habeas corpus procedures when the state supreme court had 
previously denied defendant leave to appeal from the appellate court); Franklin v. Conway, 546 
F.2d 579, 581 (4th Cir. 1976) (defendant need not raise an issue in a postconviction challenge 
when the state s courts have made a final and authoritative ruling on same issue in other 
proceedings); Walters v. Clement, 544 F.2d 1340, 1341 (5th Cir. 1977) (per curiam) (pursuit of 
state remedies not futile when defendant argued against settled law but failed to argue facts 
upon which court could hold in his favor).
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improper charge of a defendant under a valid statute,2667 a showing of 
bad faith or harassment,2668 or an inordinate and unjustifiable delay in a 
state proceeding2669 may relieve a petitioner from the exhaustion 
requirement. Finally, in the interest of judicial efficiency, some courts 
will dispose of frivolous claims even though a petitioner has not 
exhausted his remedies.2670 The circuits remain divided with regard to 
whether an entire habeas corpus petition should be dismissed if the 
petition contains both exhausted and unexhausted claims.2671 The 
Fifth and Ninth Circuits purport to defer to considerations of comity 
and judicial economy and will not hear petitions with one or more 
unexhausted claims.2672 Other circuits will dismiss the unexhausted 
claims, but will consider exhausted claims contained in the same 
petition, reasoning that if the claim is meritorious the need for a swift 
remedy outweighs the interest in federalism. 2673

2667. See Dolack v. Alienbrand, 548 F.2d 891, 894 (10th Cir. 1977) (showing that petitioner 
is not properly charged under a valid statute justifies federal habeas corpus review although state 
proceedings are pending).

2668. See id. (showing of bad faith or harassment justifies federal habeas corpus review while 
state proceedings are pending).

2669. See Muncie v. Missouri State Dept, of Corrections, 543 F.2d 633, 635-36 (8th Cir. 
1976) (when state unnecessarily and intentionally dilatory', federal habeas corpus should be 
granted without exhaustion: state took two years to answer petitioner’s motion to vacate); 
Rheuark v. Wade, 540 F.2d 1282, 1283 (5th Cir. 1976) (per curiam) (remand to district court to 
examine exhaustion issue because state collateral action dormant for 17 months; inordinate delay 
in state adjudicative process may infringe upon petitioner’s rights).

2670. See, e.g., Tyler v. Wyrick, 540 F.2d 921, 923 (8th Cir. 1976) (per curiam) (denying relief 
on meritless claims that may have not been adequately exhausted); Russel v. Missouri, 511 F.2d 
861, 863 (8th Cir. 1975) (exhaustion requirement useless if petition fails to plead claim for 
federal relief; states are not interested in hearing meritless claims for the sake of comity); Colvin 
v. Estelle, 506 F.2d 747, 748 (5th Cir. 1975) (per curiam) (complaint denied for failure to state a 
claim for federal relief; judicial resources would be wasted if further proceedings required).

2671. See Circuits Note: 1975-1976 Term 512-13, 513 & nn.2028-56; Circuits Note: 1974- 
1975 Term 494 & nn.2050-56.

2672. See Turner v. W’ainwright, 550 F.2d 1012, 1013 (5th Cir. 1977) (per curiam) (court 
deferred consideration of habeas corpus petition until all issues were exhausted at state level); 
Gonzales v. Stone, 546 F.2d 807, 810 (9th Cir. 1976) (court declined to decide any issue raised 
until all available remedies for every issue exhausted unless undue delay by state courts or 
reasonable explanation existed for failure to exhaust); Horton v. Alabama, 540 F.2d 208, 209 
(5th Cir. 1976) (per curiam) (comity dictates that alleged constitutional infirmities first be 
presented to state court). The Fifth Circuit has demonstrated some flexibility in its policy to 
dismiss the entire petition if unexhausted claims are included. See Galtieri v. Wainwright, 545 
F.2d 942, 942 n.4 (Sth Cir. 1977) (certain circumstances such as undue delay may necessitate 
hearing exhausted claims and refusing to hear unexhausted ones); Kelly v. Estelle, 521 F.2d 238, 
240-41 (5th Cir. 1975) (when petitioner acting pro se incarcerated for 10 years and the 
unexhausted claim was added only on appeal, considerations of fairness and judicial economy 
outweighed considerations of comity and policy of avoiding piecemeal litigation).

2673. See Triplett v. Wyrick, 549 F.2d 57. 59 (8th Cir. 1977) (per curiam) (court heard 
exhausted claims but not unexhausted ones); Meeks v. Jago, 548 F.2d 134, 137-38 (6th Cir. 
1976) (court dismissed the petitioner’s nine unexhausted claims and affirmed denial of the 
remaining five that were exhausted), cert, denied, 97 S. Ct. 2980 (1977); Zicarelli v. Gray, 543 
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In addition to the exhaustion requirement, a petitioner may be 
barred from raising otherwise cognizable claims for which state 
remedies are not currently available if such claims were deliberately 
bypassed in the state courts due to tactical or strategic considera
tions.2674 In Gray v. Estelle,26''5 for example, the petitioner argued that 
his due process rights were violated when he was required to wear 
prison clothes during the trial.2676 Although the defendant had asked 
the bailiff whether he would be permitted to wear civilian clothes at 
the trial, he never discussed the matter with his attorney or the 
court.2677 Based on the attorney’s testimony at the evidentiary 
hearing, the appeals court affirmed the district court’s finding that 
petitioner’s counsel had made a tactical decision to present his client 
in prisoner’s attire.2678 2679 In Jourrtigan v. Duffy2629 the Ninth Circuit 
considered whether a guilty plea precluded federal habeas corpus 

F.2d 466, 475 (3d Cir. 1976) (en banc) (court dismissed one exhausted claim and considered the 
remaining exhausted claims); Miller v. Hall, 536 F.2d 967, 970 (1st Cir. 1976) (noting that 
Second, Third, Fourth, and Eighth Circuits will hear exhausted claims and dismiss unexhausted 
claims and adopting their policy). This procedure is followed unless the exhausted and unex
hausted claims are so closely interrelated that independent review is impossible. See Johnson v. 
United States Dist. Court, 519 F.2d 738, 740 (8th Cir. 1975) (per curiam) (dismissal of entire 
claim by the district court proper because petitioner’s exhausted involuntary guilty plea claim so 
interrelated with unexhausted claim of mental incompetency and ineffective assistance of 
counsel that state court was denied opportunity to fairly address the issue); Blunt v. Wolff, 501 
F.2d 1138, 1141 (8th Cir. 1974) (exhausted claims interrelated with the unexhausted sixth 
amendment claim; state court should be given opportunity to consider sixth amendment claim 
before federal court will consider petition).

2674. E.g., Jackson v. Hopper, 547 F.2d 260, 260-61 (5th Cir. 1977) (per curiam) (petitioner 
barred from raising lack of jury trial in habeas proceeding when, based on tactical advice of 
lawyer, petitioner made a knowing and intelligent waiver); Blankenship v. Estelle, 545 F.2d 510, 
517 (5th Cir. 1977) (petitioner’s failure to raise confrontation issue in the state courts or the 
district courts forecloses habeas consideration); Rodriguez v. Estelle, 536 F.2d 1096, 1097 (5th 
Cir. 1976) (failure to object to potential jury prejudice viewed as tactical decision barring review 
in habeas proceedings). Federal courts will consider a habeas petition when a petitioner 
deliberately failed to raise an issue on the state level but the state court decided the substance of 
the issue sua sponte. See Lefkowitz v. Newsome, 420 U.S. 283, 292 n.9 (1975) (although 
petitioner deliberately bypassed constitutional claim, federal court had no discretion to dismiss 
habeas corpus petition because state court considered the claim on the merits); Lussier v. 
Gunter, 552 F.2d 385,387-88 (1st Cir. 1977) (although petitioner failed to object to a potentially 
prejudicial comment by prosecutor and therefore waived objection, state court nevertheless 
decided the substance of the petitioner’s constitutional claim), cert, denied, 46 U.S.L.W. 3196 
(U.S. Oct. 4, 1977); Newman v. Henderson, 539 F.2d 502, 504 (5th Cir. 1976) (per curiam) 
(although petitioner waived prejudicial selection of grand jury claim for failure to object, waiver 
did not bar habeas corpus review of claim because state court considered its merits).

2675. 538 F.2d 1190 (5th Cir. 1976) (per curiam).
2676. Id. at 1190.
2677. Id. at 1191.
2678. Id.
2679. 552 F.2d 283 (9th Cir. 1977).
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review of a petitioner’s claim that the statute upon which his state 
court conviction was based was invalid. The court noted that a 
voluntary guilty plea may constitute a deliberate bypass of state 
procedures, but concluded that because the state had permitted state 
habeas corpus review, the petitioner’s voluntary plea did not 
constitute a deliberate bypass of all state forums and that the case 
should be distinguished from other cases finding deliberate by
pass.2680 2681

2680. Id. at 287; see Lefkowitz v. Newsome, 420 U.S. 283, 289 (1975) (defendant who 
chooses to plead guilty in effect deliberately refuses to present his federal claims to state court); 
McMann v. Richardson, 397 U.S 759, 768 (1970) (guilty plea nothing less than refusal to 
present federal claims to state court; plea constitutes plain bypass).

2681. 97 S. Ct. 2497 (1977).
2682. Id. at 2506; accord, St. John v. Estelle, 544 F.2d 894, 895 (5th Cir. 1977) (per curiam) 

(failure to object to hearsay evidence in a timely manner bars petitioner from raising the issue in 
a collateral proceeding); Wright v. Wainwright, 537 F.2d 224, 225 (5th Cir. 1976) (per curiam) 
(failure to make timely challenge to selection of either grand or petit jury forecloses habeas 
review); Wright v. Texas, 533 F.2d 185, 187 (5th Cir. 1976) (failure to examine jurors who may 
have viewed petitioner in handcuffs and failure to request instruction from court that handcuffs 
are no indication of guilt constituted waiver of claims and precluded federal habeas review).

2683. 372 U.S. 391 (1963).
2684. Id. at 418-20. The effective overruling of Fay was noted by the Second Circuit. Gates v.

Henderson,___  F.2d___  ,___ , No. 76-2065, at 5376 (2d Cir. Aug. 19. 1977) (en banc),
vacating___ F.2d____ , No. 76-2065 (2d Cir. Jan. 12, 1977) (panel decision).

2685. 97 S. Ct. at 2507-08. Mr. Justice Rehnquist, writing for the majority, also expressed 
the opinion that the rule in Fay encouraged “sandbagging” by defense lawyers who could take 
their chances on a verdict of acquittal in state court and raise any constitutional claims in a 
federal habeas proceeding. Id. at 2508.

2686. Id. at 2508; see Francis v. Henderson, 425 U.S. 536, 542 (1976) (failure to make timely 
objection to composition of grand jury in state proceedings precludes habeas review unless 
petitioner can show cause for failure to raise issue and demonstrate actual prejudice); Wright v. 
Wainwright, 537 F.2d 224, 225 (5th Cir. 1976) (per curiam) (failure to make timely objection 
bars collateral attack absent a showing of cause and actual prejudice).

This Term the Supreme Court in Wainwright v. Sykes26ii extended 
the scope of issues subject to waiver to those not raised at the state 
level due to the defendant’s failure to make a timely objection in 
accordance with state procedures.2682 2683 The Court’s decision effectively 
overruled the landmark decision in Fay v. Noia26S3 in which the Court 
had held that failure to pursue a direct state appeal did not preclude a 
petitioner from seeking habeas corpus relief if the state remedy was 
no longer available.2684 The Court reasoned that the rule in Fay 
accorded inadequate respect to state timely objection rules, which 
serve to facilitate timely decisions based on fresh recollections and to 
contribute to the finality of criminal litigation.2685 The Court stated, 
however, that if the petitioner can explain his failure to raise the issue 
at the state level and establishes that he has been prejudiced as a 
result of the waiver, the petition need not be dismissed.2686



1977] Circuits Note: Criminal 669

Right to Legal Assistance. The sixth amendment right to
counsel is not applicable in habeas corpus proceedings because they 
are civil in nature.2687 Under the newly promulgated Rules Governing 
Section 2254 Cases in the United States District Courts,2688 however, 
federal courts are permitted to appoint counsel in particular 
circumstances. Rule 6(a) provides that a court shall appoint counsel if 
it finds that counsel is necessary for the effective utilization of 
discovery proceedings,2689 and Rule 8(c) directs the court to appoint 
counsel if it determines that an evidentiary hearing is required.2690 
The new rules do not restrict the court’s authority to appoint counsel 
at any other stage of the proceedings if justice so requires.2691 Notwith
standing the absence of an absolute right to counsel, the Fifth Circuit 
in Corpus v. Estelle2692 held that state prisoners cannot be prohibited 
from giving legal assistance to fellow prisoners in habeas corpus and 
other civil legal matters.2693 Affirming a declaratory judgment 
invalidating state prison practices,2694 the court reasoned that 
prisoners must be afforded reasonable access to the courts and that 
this right of access includes inmate legal assistance when no 
reasonable alternative to this source of legal information exists.2695 In 
a more expansive ruling the Supreme Court in Bounds v. Smith2696 
held that the fundamental constitutional right of access to courts 
requires state prison authorities to provide prisoners with adequate 

2687. Hopkins v. Anderson, 507 F.2d 530, 533 (10th Cir. 1974), cert, denied, 421 U.S. 920 
(1975).

2688. 28 U.S.C.A. § 2254 note (West Supp. 1977). These rules became effective on 
February 1, 1977. Id.

2689. Id. Rule 6(a).
2690. Id. Rule 8(c).
2691. Id. Federal courts have discretionary authority to appoint counsel if its denial would 

cause fundamental unfairness violative of due process. Worlow v. Pate, 411 F.2d 972, 974 (7th 
Cir. 1969), cert, denied, 403 U.S. 921 (1971); see Cadogan v. LaVallee, 502 F.2d824,826 (2d Cir. 
1974) (when evidentiary hearing unnecessary, appointment of counsel within court’s discretion); 
cf. Vandenades v. United States, 523 F.2d 1220,1225-26 (5th Cir. 1975) (court has discretionary 
power to appoint counsel to assist in preparation of habeas petition or in evidentiary hearing). 
Counsel will not be appointed when petitioner’s claim is frivolous. Tyler v. Wyrick, 540 F.2d 
921, 923 (8th Cir. 1976) (per curiam).

2692. 551 F.2d 68 (5th Cir. 1977).
2693. Id. at 69.
2694. Id.
2695. Id. at 70. The court accepted as not clearly erroneous the district court’s finding that 

the availability of prison staff attorneys on a statewide basis was an inadequate alternative 
because if a staff attorney refused to handle a habeas petition the inmate had no avenue of 
administrative appeal. Id. at 71.

2696. 97 S. Ct. 1491 (1977).
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law libraries or adequate assistance from persons trained in the 
law.2697

2697. Id. at 1498. The Court emphasized that law libraries are only one constitutionally 
acceptable method to assure meaningful access to the courts. Alternative methods could include 
the training of inmates as paralegal assistants, the use of paraprofessionals and law students, the 
organization of volunteer attorneys, and the hiring of full time staff attorneys. Id. at 1500; see 
notes 2867-73 infra and accompanying text.

Chief Justice Burger and Justices Stewart and Rehnquist dissented from Justice Marshall’s 
majority opinion. Id. at 1501 (Burger, C.J., dissenting); id. at 1502 (Stewart, J., with Burger, 
C.J., dissenting); id. at 1503 (Rehnquist, J., with Burger, C.J., dissenting). The thrust of the 
dissents was that habeas relief is a statutory right that by definition does not constitutionally 
require states to provide affirmative assistance for its exercise. See id. at 1501 (Burger, C.J., 
dissenting).

2698. Townsend v. Sain, 372 U.S. 293, 312 (1963); see, e.g., Placek v. Illinois, 546 F.2d 1298, 
1307 (7th Cir. 1976) (no hearing warranted because state court record documented voluntary 
confession determination with unmistakable clarity); Clayton v. Estelle, 541 F.2d 486, 488 (5th 
Cir. 1976) (per curiam) (no hearing required when state transcript clearly sufficient to 
demonstrate that petitioner’s guilty plea was voluntary), cert, denied, 91 S. Ct. 2184 (1977); 
Bloodworth v. Hopper, 539 F.2d 1382, 1384 (5th Cir. 1976) (per curiam) (hearing not required 
because facts underlying challenged in-court identification not in dispute).

2699. 28 U.S.C. §2254(d) (1970) (state court determination of factual issue evidenced by a 
written finding, opinion, or other reliable statement presumed correct); see Bailleaux v. Cupp, 
535 F.2d 543, 545 (9th Cir. 1976) (district court required to presume state court correctly 
determined factual matters unless appellant establishes merits of factual dispute not resolved); 
cf. 28 U.S.C. §2255 (1970) (federal prisoners) (unless trial court record conclusively shows that 
federal petitioner has no right to relief, prompt hearing must be held). If the petitioner does not 
overcome the presumption of correctness, the state record will stand as the record for the 
habeas petition and no evidentiary hearing will be held. See Redford v. Smith, 543 F.2d 726, 
729-30 (10th Cir. 1976) (evidentiary hearing not granted because petitioner failed to show that 
factual determination by state court was incorrect).

2700. 531 F.2d 717 (5th Cir. 1976).
2701. Id. at 721-22.
2702. Id. at 722.

Evidentiary Hearings. A district court must hold an eviden
tiary hearing when the record of the state proceeding is insufficient to 
resolve significant factual disputes.2698 To receive this hearing, the 
petitioner must overcome the presumption that the state court 
determination of these disputes was fair and correct.2699 In Mason v. 
Balcom2™0 the Fifth Circuit stated that the presumption of 
correctness does not apply to conclusions that intermingle fact and 
law but only to the historical facts underlying the conclusions.2701 
Thus the court did not apply the presumption when a state court 
merely concluded that counsel was ineffective.2702 An evidentiary 
hearing is also appropriate when the state petitioner presents 
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substantial allegations of newly discovered evidence.2703 An eviden
tiary hearing will not be held when a petitioner submits an affidavit 
lacking an adequate factual basis.2704 2705 In Blackledge v. Allison,2105 
however, the Supreme Court refused to affirm summary denial of 
relief when the petitioner merely presented his own affidavit in support 
of a claim of a dishonored plea bargain.2706 The Court examined the 
affidavit in conjunction with the record of the plea hearing and 
concluded it did not warrant summary dismissal because it was not 
vague and conclusory, false, or frivolous.2707 The Court declined, 
however, to order an evidentiary hearing; rather, it suggested that the 
district court should utilize discovery techniques to determine the 
actual existence of factual disputes.2708 •

2703. Williams v. Walker, 535 F.2d 383, 386 (7th Cir. 1976) (per curiam) (quoting Townsend 
v. Sain, 372 U.S. 293, 313 (1963)); see Schneider v. Estelle, 552 F.2d 593, 595 (5th Cir. 1977) 
(informant’s affidavit that state police officer perjured himself sufficient to require hearing; 
successful perjury claim requires showing that prosecution knowingly used perjured testimony 
and state law enforcement officer considered member of prosecution team).

2704. See Thomas v. Estelle, 550 F.2d 1014, 1015-16 (5th Cir. 1977) (per curiam) 
(petitioner’s unsupported affidavit of dishonored plea bargain insufficient when state court 
records and affidavits show that bargain was followed); Jackson v. Estelle, 548 F.2d 617, 618-19 
(5th Cir. 1977) (unsupported claims of new evidence about petitioner’s sanity failed to generate 
“real, substantial and legitimate doubt” about sanity); Williams v. Walker, 535 F.2d 383, 386 
(7th Cir. 1976) (per curiam) (conclusory allegation that state used false testimony not sufficient 
to require evidentiary hearing); McCune v. Estelle, 534 F.2d 611, 612 (5th Cir. 1976) (per 
curiam) (petitioner failed to allege sufficient factual basis to substantiate claim of mental 
incompetency).

2705. 97 S. Ct. 1621 (1977).
2706. Id. at 1629; see Circuits Note: 1975-1976 Term at 520-21 (discussing opinion of lower 

court).
2707. 97 S. Ct. at 1630-31.
2708. Id at 1632-33; see Section 2254 Rules, supra note 2547, Rule 7 (at request of party 

court may direct discovery proceedings in instances when discovery might show that evidentiary 
hearing unnecessary); id. Rule 7 (court may direct expansion of record to include materials 
appropriate to enable court to dispose of petitions without time and expense required for 
evidentiary hearing).

2709. See Jackson v. Denno, 378 U.S. 368, 392-93 (1964) (state court required to hold 
evidentiary hearing conforming with constitutional procedure to determine voluntariness of 
confession); Rogers v. Richmond, 365 U.S. 534, 545-49 (1961) (state court required to hold 
evidentiary hearing using proper standard to determine voluntariness of confession). The state 
court rather than the district court conducts these hearings because considerations of federalism 
and comity require that the state initially resolve all issues that may determine the defendant’s 
guilt. See id. at 547 (state court should have opportunity to determine all issues relating to guilt 
because “large leeway” must be left to states in administration of criminal justice); Fisher v. 
Driber, 546 F.2d 18, 22 (3d Cir. 1976) (federalism and comity prohibit federal courts from 
interfering with legitimate state activity).

2710. 546 F.2d 18 (3d Cir. 1976).

If the federal habeas court decides that an issue determinative of a 
state defendant’s guilt was not decided according to proper 
constitutional standards or procedures, the district court will order 
the state court to conduct an evidentiary hearing using the 
appropriate standard or procedure.2709 2710 In Fisher v. Driber2110 the Third 
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Circuit this term ordered a state court to hold an evidentiary hearing 
to determine the admissibility of an in-court identification because 
the trial court had improperly denied petitioner’s request for a 
hearing.2711 Because an identification hearing at trial is required 
whenever the identification challenge is not frivolous, the only role for 
the federal habeas court in this instance was to determine whether 
petitioner’s request at trial was frivolous.2712

2711. Id. at 22.
2712. Id.
2713. See Pressley v. Wainwright. 540 F.2d 818, 819 n.2 (5th Cir. 1976) (conditional writ 

required state either to allow belated application for state certiorari or to set aside conviction 
and grant new trial), cert, denied, 91 S. Ct. 1688 (1977); Burbank v. Warden, Illinois State 
Penitentiary, 535 F.2d 361, 362 (7th Cir. 1976) (writ directed state to release petitioner unless 
new trial afforded within 20 days), cert, denied, 429 U.S. 1045 (1977).

2714. 28 U.S.C. § 2253 (1970). In regard to what constitutes a final order, the Fourth Circuit 
held in Inge v. Slayton that a district court order requiring the state to advise the court of the 
availability of certain state procedures was not a final order; thus, the state appeal was not 
cognizable. No. 75-1628, at 2-5 (4th Cir. Sept. 3, 1976) (unpublished per curiam opinion).

2715. Fed. R. App. P. 4(a); see Burbank v. Warden, Illinois State Penitentiary, 535 F.2d 361, 
362 (7th Cir. 1976) (when district court entered minute order on Sept. 19 requiring issuance of 
writ if prisoner not afforded new trial, but later stayed writ issuance until Oct. 1, notice of appeal 
filed on Oct. 30 was timely; appeal time started to run when writ issued rather than when minute 
order entered), cert, denied, 429 U.S. 1045 (1977). Upon a showing of excusable neglect, the 
district court may extend the time for filing the appeal notice up to 30 days from expiration of 
the original deadline. Fed. R. App P. 4(c); see Felix v. Cardwell, 545 F.2d 92, 93 (9th Cir. 1976) 
(per curiam) (petitioner lost right to appeal denial of habeas corpus when he failed to file either 
notice of appeal within 30 days or motion to extend time for filing within subsequent 30 days); cf. 
Ivory v. Wainwright, 530 F.2d 1272, 1273-75 (5th Cir. 1976) (affirming district court order 
permitting untimely appeal because of confusing chain of events that resulted in failure of both 
appointed and retained counsel to perfect timely appeal).

If the United States or an officer or agency thereof is a party, notice of appeal may be filed 
within 60 days after final judgment is entered. Fed. R. App. P. 4(a).

Remedies and Appeal. If a district court determines that
habeas relief should be granted, the court generally issues a 
conditional writ requiring the release from custody of the petitioner 
unless the state either complies with the terms of the writ within a 
reasonable time or appeals the grant of the writ.2713

Either petitioner or respondent may appeal the district court’s final 
order;2714 notice of appeal must be filed within thirty days of the final 
judgment.2715 The court of appeals will normally affirm the district 
court’s decision unless it determines that a finding of fact is clearly
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erroneous2716 or that a conclusion of law is incorrect.2717 2718 In Henderson 
v. Kibbe221s the Supreme Court stated that if a petitioner failed to 
object to a constitutional error in state court jury instructions, his 
burden of demonstrating plain error in a collateral challenge is greater 
than the burden of a defendant on direct appeal.2719 The Court 
concluded that the appropriate standard of plain error in a collateral 
proceeding is “whether the ailing instruction by itself so infected the 
entire trial that the resulting conviction violated due process”2720 and 
held that no constitutional error had been committed when the trial 
judge failed to explain the causation element in a second-degree 
murder charge.2721 The heavy burden was justified, in the Court’s 
view, because a petitioner must overcome strong interests that favor 
preserving finality of judgments and orderly trial procedures and 
because as a practical matter it may be difficult to retry a defendant 
who has asserted the error in a habeas proceeding several year’s after 
the conviction. 2722 The Court’s rationale in Kibbe should be contrasted 
with that of the Fifth Circuit in Bruce v. Estelle, 2723 in which the court 
noted that to apply a different standard of appellate review to alleged 
factual error in habeas cases would cause unnecessary confusion.2724

2716. See Sailer v. Gunn, 548 F.2d 271, 275-76 (9th Cir. 1977) (grant of writ reversed 
because district court’s conclusion that state court records created good faith doubt about 
petitioner’s competence clearly erroneous); Bruce v. Estelle, 536 F.2d 1051, 1060 (5th Cir. 
1976) (denial of writ reversed because district court finding that petitioner was a sociopath 
rather than a schizophrenic was clearly erroneous), cert, denied, 429 U.S. 1053 (1977).

2717. See Cole v. Estelle, 548 F.2d 1164, 1165 (5th Cir. 1977) (per curiam) (grant of writ 
reversed because, contrary to Stone v. Powell, district court considered seizure question already 
litigated by state court); Burbank v. Warden, Illinois State Penitentiary, 535 F.2d 361, 366 (7th 
Cir. 1976) (grant of writ reversed because district court incorrectly applied test formulated in 
Beck v. Ohio, 379 U.S. 89, 91 (1964), establishing probable cause to arrest), cert, denied, 429 
U.S. 1045 (1977).

2718. 97 S. Ct. 1730 (1977).
2719. Id. at 1736-37; see notes 2500-29 supra and accompanying text (plain and harmless 

error).
2720. 97 S. Ct. at 1737 (citing Cupp v. Naughten, 414 U.S. 141,147 (1973)). The Courtfound 

it unlikely that the disputed instruction had substantially affected the jury’s deliberations because 
the first notice of its omission was in a dissenting opinion by an intermediate appellate judge. Id. 
In addition, the Court indicated that by returning a conviction for second-degree murder in light 
of the court’s instructions on recklessness, the jury had found that the defendant was aware of, 
and had disregarded, a substantial risk, so that the ultimate harm was foreseeable. Id.

2721. Id. at 1738. Chief Justice Burger, concurring, thought that the defendant had waived 
any claim of constitutional error by failing to object to the jury instructions when they were 
given. Id.

2722. Id. at 1737 n.13.
2723. 536 F.2d 1051 (5th Cir. 1976), cert, denied, 429 U.S. 1053 (1977).
2724. Id. at 1058 (district court determination that petitioner was sociopath and not 

schizophrenic clearly erroneous; ultimate conclusion that petitioner competent to stand trial was 
error).
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Parole, Probation, and Prisoners’ Rights

parole

Parole release conditioned on good behavior is a function of both 
state and federal criminal justice systems. In the federal system the 
United States Parole Commission is the sole decisionmaking body that 
can authorize parole release for a federal prisoner.2725 Although federal 
courts cannot conduct parole hearings or review the credibility of 
reports and information utilized by the Commission in making its 
determination to grant or deny release,2726 they can designate the 
point during incarceration at which a prisoner becomes eligible for 
parole. If the sentencing court imposes a prison sentence for a definite 
term of more than one year, the prisoner will be eligible for parole 
after serving one-third of the imposed sentence unless the court 
exercises one of two options.2727 First, the court may specify that the 
prisoner will become eligible for parole before serving one-third of the 

2725. 18 U.S.C.A. § 4218(d) (West Supp. 2 June 1976) (actions of United States Parole 
Commission denying, granting, modifying, revoking, or imposing reasonable restrictions on 
parole are committed to agency discretion); see Billiteri v. United States Bd. of Parole, 541 F.2d 
938, 944 (2d Cir. 1976) (Congress has vested Parole Board with sole power to grant or deny 
parole); United States v. Norton, 539 F.2d 1082, 1083 (5th Cir. 1976) (per curiam) (parole 
release wholly within discretion of Parole Board), cert, denied, 429 U.S. 1103 (1977).

Federal parole procedures recently were overhauled by 18 U.S.C.A. §§ 4201-4218 (West 
Supp. 2 June 1976). The United States Parole Commission replaced the United States Board of 
Parole. Id. § 4202. The Commission was granted broad powers to promulgate regulations, to 
grant or deny parole applications, and to delegate authority. Id. § 4203. After a prisoner is 
incarcerated, the Director of the Bureau of Prisons must submit a summary report and forward 
any recommendations that would aid the Commission in determining the prisoner’s eligibility for 
parole. Id. § 4205(d). The Commission also may request the views and recommendations of 
probation officers and other officials. Id. § 4205(e). The new statute provides for release if the 
prisoner has substantially observed the rules of the institution in which he is confined and if the 
Commission determines that parole would not depreciate the seriousness of the crime or 
jeopardize the public welfare. Id. § 4206(a). The new provisions also include relatively detailed 
criteria regarding the information to be considered in a parole determination proceeding, the 
timing and procedure of such proceedings, and the conditions that may be attached to a grant of 
parole. Id. §§ 4207-4209; see Circuits Note: 1975-1976 Term at 525 & n.2105.

2726. Billiteri v. United States Bd. of Parole, 541 F.2d 938, 944 (2d Cir. 1976) (district court 
exceeded its discretion by conducting supplemental hearing and ordering prisoner’s release 
after Board’s denial of parole). District courts have authority to review Parole Commission 
decisions in habeas corpus proceedings alleging abridgement of constitutional rights. Cox v. 
Benson, 548 F.2d 186, 188 (7th Cir. 1977) (petition for writ of habeas corpus permissible if 
prisoner thinks reasons for denial of parole are false, insufficient, capricious or nonexistent).

2727. 18 U.S.C.A. § 4205(a) (West Supp. 2 June 1976). If the prisoner is sentenced to 
imprisonment for more than six months but not more than one year, he must serve the entire 
sentence, less good-time credit, unless the sentencing court specifically provides for eligibility 
after service of one-third of the sentence term. Id. § 4205(f).
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sentence.2728 Second, the court may simply impose a maximum period 
of confinement leaving parole eligibility entirely to the discretion of 
the Parole Commission.2729

2728. Id. § 4205(b)(1). The Parole Commission must conduct a parole determination 
proceeding for prisoners sentenced under this provision not later than 30 days prior to eligibility. 
Id. § 4208(a).

2729. Id. § 4205(b)(2). If feasible, the Parole Commission must conduct an initial parole 
determination proceeding for prisoners sentenced under this provision or whose parole has been 
revoked within 120 days of incarceration or reincarceration. Id. § 4208(a).

2730. 28 C.F.R. § 2.20 (1976) (sentencing guidelines indicate customary range of time that 
should be served in prison based on severity of offense and individual characteristics of offender 
through use of “salient factor score” reflecting age, education, prior history, etc.). The 
guidelines do not necessarily limit the discretion of the Parole Commission; mitigating or 
aggravating circumstances in a particular case may justify decisions inconsistent with the 
guidelines. Id. § 2.20(c). But see Cox v. Benson, 548 F.2d 186, 188-89 (7th Cir. 1977) (denial of 
parole arbitrary when guidelines called for 55 to 65 months incarceration and prisoner served 
96 months).

2731. 514 F.2d 167 (8th Cir. 1975).
2732. Id. at 170 (case remanded for modification because sentencing court may have imposed 

sentence under mistaken belief that prisoner would receive parole consideration at early date).
2733. 538 F.2d 1005 (3d Cir. 1976).
2734. Id. at 1008.
2735. Id. at 1008-09; accord, United States v. Somers, 552 F.2d 108, 113-14 (3rd Cir. 1977) 

(sentence modification affirmed; sentencing judge final arbiter as to sentencing intent).
2736. Wright v. United States Bd. of Parole, 557 F.2d 74, 79 (6th Cir. 1977) (sentencing 

judge’s refusal to modify sentence even though intent frustrated by subsequently issued 
guidelines affirmed; independence of Parole Board would be compromised by allowing judge to 
correct sentence on basis of unrecorded, subjective intent at time of sentencing); Ruip v. United 
States, 555 F.2d 1331, 1335-36 (6th Cir. 1977) (Parole Commission’s application of guidelines 

Several courts this term reviewed the authority of the sentencing 
court to revise a sentence when its expectations regarding parole 
eligibility allegedly were frustrated by the Parole Commission’s 
reliance on parole guidelines.2730 2731 The plaintiffs in these cases relied on 
Kortness v. United States2131 in which the Eighth Circuit allowed 
sentence modification when the Commission’s parole guidelines, 
which were unknown to the sentencing court, caused the prisoner to 
be denied parole consideration during his incarceration.2732 2733 In United 
States v. Salerno2133 the Third Circuit followed Kortness, holding that 
the sentencing court retained authority to modify a sentence imposed 
before implementation of formal parole guidelines.2734 Because the 
sentencing judge had expected the parolee to be considered for parole 
only on the basis of institutional performance and the Board’s 
assessment of his ability to live within the law on release, the court 
decided that guidelines expanding the criteria for release thwarted the 
judge’s initial determination.2735 Other prisoners raising the Kortness 
argument to circumvent parole eligibility guidelines were unsuccess
ful, however.2736 The Eighth Circuit has expressly limited Kortness to 
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circumstances in which the challenged sentences were imposed 
contemporaneously with, or prior to, promulgation of parole guide
lines and in which prisoners had not received parole consideration 
before serving one-third of their sentences.2737 The First and Ninth 
Circuits, on the other hand, have refused to consider Kortness claims 
on the ground that 28 U.S.C. §2255 did not confer requisite jur
isdiction.2738

promulgated subsequent to sentencing did not violate prohibition against ex post facto laws); 
Pope v. Sigler, 542 F.2d 460, 461 (8th Cir. 1976) (per curiam) (sentencing court reviewed 
sentence but declined to modify).

2737. See, e.g., Banks v. United States, 553 F.2d 37, 39 (8th Cir. 1977) (guidelines 
promulgated one and one-half years before sentencing); Jacobson v. United States, 542 F.2d 
725, 727 (8th Cir. 1976) (per curiam) (guidelines in effect two years before sentencing); Fields v. 
United States, 542 F.2d 472, 473-74 (8th Cir. 1976) (per curiam) (guidelines adopted and 
published one year before sentence imposed).

The Eighth Circuit has further limited Kortness by holding that even if a sentence is imposed 
prior to the adoption of guidelines, a Kortness claim may not be raised before the prisoner has 
served one-third of his sentence without receiving parole consideration. United States v. White, 
540 F.2d 409, 411 (8th Cir. 1976) (sentencing judge not entitled to acknowledge error in 
sentence until at least one-third of sentence has elapsed); see Pope v. Sigler, 542 F.2d 460, 461 
(8th Cir. 1976) (per curiam) (Kortness applies only when judge at time of sentencing necessarily 
unaware that prisoner would not receive meaningful parole consideration before serving one- 
third of sentence). Although it has not yet done so, the First Circuit may follow the Eighth 
Circuit rulings. See United States v. DiRusso, 548 F.2d 372, 374-75, 375 n.2 (1st Cir. 1976) 
(court will not preclude itself from following lead of Eighth Circuit in appropriate case).

2738. See Andrino v. United States Bd. of Parole, 550 F.2d 519, 520 (9th Cir. 1977) (per 
curiam) (claim not cognizable under 28 U.S.C. § 2255; petition for habeas corpus is proper 
vehicle for obtaining review of Parole Board decision); Thompson v. United States, 536 F.2d 
458, 460 (1st Cir. 1976) (same); United States v. DiRusso, 535 F.2d 673, 674 (1st Cir. 1976) 
(same). The holdings in these cases are based on the seemingly erroneous premise that the 
prisoner was attacking the execution of a sentence and that because 28 U.S.C. § 2255 refers to 
the imposition of a sentence, jurisdiction did not lie. See Andrino v. United States Bd. of 
Parole, 550 F.2d at 520; Thompson v. United States, 536 F.2d at 460; United States v. DiRusso, 
535 F.2d at 674. As the court recognized in Kortness, however, the potential impact of parole 
guidelines bears directly on the sentencing judge’s decision and mistaken belief as to that impact 
taints the sentence itself, not merely its execution. See 514 F.2d at 170. The appellee in United 
States v. DiRusso, 548 F.2d 372 (1st Cir. 1976), subsequently made another section 2255 
motion specifically attacking the legality of the sentence on the ground that the district court had 
committed fundamental errors of fact in imposing the sentence. Id. at 373. The district court 
granted relief. DiRusso v. United States, 417 F. Supp. 763, 768 (D. Mass. 1976). On appeal the 
First Circuit appeared to acknowledge the validity of appellee’s jurisdictional argument in cases 
in which guidelines were promulgated subsequent to sentencing. 548 F.2d at 374-75 (by 
implication). The court denied relief, however, because the guidelines had been promulgated 
before sentencing. Id. at 375-76.

2739. Compare Zurak v. Regan, 550 F.2d 86, 92 (2d Cir.) (due process required), cert, denied, 
97 S. Ct. 2988 (1977) and Holup v. Gates, 544 F.2d 82, 87 (2d Cir. 1976) (same), cert, denied, 97 
S. Ct. 1571 (1977) and Richerson v. Wolff, 525 F.2d 797, 800 (7th Cir. 1975) (due process 
requires statement of reasons underlying parole denial), cert, denied, 425 U.S. 914 (1976) with 
King v. Warden, 551 F.2d 996, 1001 (5th Cir. 1977) (denial of parole not a grevious loss; court 

The circuits disagree about whether any constitutionally mandated 
procedural safeguards apply to parole release determinations.2739 In 
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Cruz v. Skelton21*0 the Fifth Circuit distinguished parole determina
tions from parole revocations and concluded that the mere 
expectation of parole release is not a vested right the denial of which 
constitutes a grievous loss requiring due process protection.2740 2741 The 
Second Circuit reached the opposite conclusion in Zurak v. 
Reagan,21*2 reasoning that the stakes in the two proceedings are the 
same: conditional freedom versus incarceration.2743 The court 
analyzed the extent of the due process requirement in parole 
determination proceedings by considering three factors: the private 
interests involved; the risk of erroneous deprivation of protected 
interests through existing procedures and the probable value of 
additional procedural safeguards; and the public interest in maintain
ing existing procedures.2744 It ordered the New York Board of Parole 
to institute procedures to ensure that applications for conditional 
release2745 would be processed in order of eligibility within sixty to 
ninety days after imprisonment and to issue written statements of the 
facts and reasons underlying board action.2746 Because of these 

need not consider whether Parole Board procedure denied due process) and Cruz v. Shelto»- 
543 F.2d 86, 89 (5th Cir. 1976) (due process requirements inapplicable).

The Seventh Circuit briefly recognized a procedural due process right applying to a prisoner’s 
classification as a special offender. Holmes v. United States Bd. of Parole, 541 F.2d 1243,1251 
(7th Cir. 1976) (federal prisoner entitled to procedural due process before being labeled 
“special offender” because designation results in special handling during confinement and 
reduces prospects for parole), overruled, Soloman v. Benson,___ F.2d____ ,____ , No. 76-
1959, at 3 (7th Cir. Oct. 6,1977) (prisoner does not possess sufficient statutory or constitutional 
entitlement in his classification to trigger due process protection).

2740. 543 F.2d 86 (5th Cir. 1976).
2741. Id. at 89 (denial of due process and equal protection alleged because sociological and 

psychiatric programs favorably considered by parole board unavailable to prisoner). The court 
noted a clear distinction between the loss of a statutory privilege once obtained and the denial of 
the same privilege before it is obtained. Id.; cf. Bailleaux v. Cupp, 535 F.2d 543, 545 (9th Cir. 
1976) (prisoner offered conditional parole not entitled to due process protection when offer later 
withdrawn because of his unwillingness to comply with condition of parole).

2742. 550 F.2d 86 (2d Cir.), cert denied, 97 S. Ct. 2988 (1977).
2743. Id. at 92 (prisoner’s interest in conditional release is sufficient to warrant due process 

protection).
2744. Id. at 93; accord, Holup v. Gates, 544 F.2d 82, 85 (2d Cir.), cert, denied, 91 S. Ct. 1571 

(1977). See generally Note, Procedural Due Process in Parole Release Proceedings—Existing 
Rules, Recent Court Decisions, and Experience in the Prison, 60 U. Minn. L. Rev. 341 (1976).

2745. Under New York Law a prisoner is eligible for conditional release or for parole 
depending on whether the sentence is definite or indefinite respectively. The maximum definite 
sentence is one year. N.Y. Penal Law § 70.40(l)-(2) (McKinney 1975). Conditional release, like 
parole, is within the discretion of the parole board. Id.

2746. 550 F.2d at 94-95 (statements of facts and reason underlying denial necessary to 
protect against arbitrary and capricious decisions and actions grounded upon impermissible or 
erroneous considerations); see 18 U.S.C.A. § 4206(b) (West Supp. II June 1976) (federal law 
requires Parole Commission to furnish prisoner with statement detailing reasons for denial); cf. 
Cox v. Benson, 548 F.2d 186, 188 (7th Cir. 1977) (due process does not require a rehearing 
before the National Appellate Board if prisoner is given written reasons for denial following 
hearing).
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procedural safeguards and given the potential fiscal burdens, the 
court concluded that a personal hearing before the Board of Parole 
was not constitutionally required.2747 2748 Similarly, in Holup v. Gates2148 
the Second Circuit held that the state’s interest in excluding persons 
other than the inmate from parole hearings outweighed the inmate’s 
interest in having his attorney present.2749 Finding that the 
Connecticut Board of Parole met due process requirements by 
permitting counsel to attend a prehearing conference with the 
chairman of the panel, the court justified this unique procedure on the 
ground that the purpose of the hearing was to allow panel members 
to speak with and observe the inmate and to determine his attitude 
toward crime and his readiness for parole.2750 The court found that 
this purpose could be achieved best by listening to the inmate’s own 
words unguided by the prompting of counsel.2751 Finally, in Billiteri v. 
United States Board of Parole21*2 the Second Circuit held that a 
federal prisoner is not constitutionally entitled to presentence reports 
or other documents used by the Commission in making a parole 
decision.2753 This decision will not significantly affect the rights of 
federal prisoners, however, because under the new federal parole 
provisions, a prisoner must be provided reasonable access to reports 
or other documents that the Commission intends to use at least thirty 
days before any parole-release proceeding.2754 2755

2747. 550 F.2d at 95; see 18 U.S.C.A. § 4208(e) (West Supp. 2 June 1976) (federal law 
allows prisoners to appear and to testify at parole determination proceedings).

2748. 544 F.2d 82 (2d Cir. 1976), cert, denied, 97 S. Ct. 1571 (1977).
2749. Id. at 84; accord, Billiteri v. United States Bd. of Parole, 541 F.2d 938, 945 (2d Cir. 

1976).
2750. 544 F.2d at 84.
2751. Id.; see 18 U.S.C.A. § 4208(d)-(e) (West Supp. 2 June 1976) (although no con

stitutional right to counsel at parole hearing, prisoner may be represented by party who 
qualifies under Commission’s rules and regulations).

2752. 541 F.2d 938 (2d Cir. 1976).
2753. Id. at 945. But see Holup v. Gates, 544 F.2d 82, 87 (2d Cir. 1976), cert, denied, 97 S. Ct. 

1571 (1977) (state prisoner claimed that due process required that prospective parolees be 
allowed to inspect their files; remanded to district court for consideration of inmate’s need and 
administrative burden).

2754. 18 U.S.C.A. § 4208(b) (West Supp. 2 June 1976); see 28 C.F.R. § 2.55 (1976) 
(documents generally limited to official reports bearing on the prisoner’s behavior, personal 
history, and institutional progress). See generally Comment, Due Process in Parole-Release 
Decisions—Access to Files, 44 U.M.K.C. L. Rev. 480, 485-96 (1976).

2755. 408 U.S. 471 (1972).

The Supreme Court in Morrissey v. Brewer21*5 articulated the due 
process rights inuring to a parolee during a parole revocation 
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hearing.2756 This decision established a two-stage revocation pro
ceeding: the first stage is a preliminary hearing to determine whether 
probable cause exists to believe that the parolee violated his parole 
conditions,2757 and the second stage is a formal revocation hearing.2758 2759 
Courts this term considered whether probable cause may be 
established without a preliminary hearing. In Moody v. Daggett2159 the 
Supreme Court held that when a parolee has been convicted of and 
incarcerated on a subsequent offense, the Morrissey standard does 
not require a preliminary hearing because probable cause is already 
established.2760 The Sixth Circuit, in a more expansive interpretation 
of the probable cause standard, held that a preliminary hearing is 
unnecessary when the parolee has been arrested for a new crime and 
bound over to the grand jury.2761

2756. Id. at 488-89 (parolee must be afforded notice of alleged violation, disclosure of 
evidence against him, hearing before neutral and detached body, right to examine and cross- 
examine witnesses and to present other evidence, and, if parole is revoked, a written statement 
setting forth reasons and facts underlying the decision). The Morrissey standards have recently 
been codified for federal parole proceedings. See 18 U.S.C.A. § 4214 (West Supp. 2 June 1976) 
(enumerating procedural requirements).

Due process furthers three vital objectives: to minimize surprise in order that a parolee may 
formulate a coherent and complete defense; to afford the parolee an opportunity to directly and 
effectively challenge adverse witnesses; and to promote effective decisionmaking based on an 
accurate account of a parolee’s conduct. Carson v. Taylor, 540 F.2d 1156, 1159 (2d Cir. 1976). 
But see Coronado v. United States Bd. of Parole, 551 F.2d 275, 277 (10th Cir. 1977) (per 
curiam) (parolee charged with cirme committed while under parole supervision not entitled to 
counsel as matter of right); Bailleaux v. Cupp, 535 F.2d 543, 545 (9th Cir. 1976) (denial of 
tentative grant of parole need not be accompanied by hearing procedures mandated in Morrissey 
because prisoner not yet parolee).

2757. 408 U.S. at 485-87; accord, Ford v. Wainwright, 549 F.2d 981, 983 (5th Cir. 1977) (per 
curiam); Clark v. Wyrick, 538 F.2d 1327, 1329 (8th Cir. 1976), cert, denied, 429 U.S. 1062 
(1977); Kartman v. Parratt, 535 F.2d 450, 456 (8th Cir. 1976); see 18 U.S.C.A. § 4214(a)(2)(A) 
(West Supp. 2 June 1976) (preliminary hearing to be held at or reasonably near the place of 
alleged violation or arrest without unnecessary delay).

2758. 408 U.S. at 487-90; see 18 U.S.C.A. § 4214(d) (West Supp. 2 June 1976) (upon 
violation of parole condition Commission may restore parolee to supervision, reprimand parolee, 
modify conditions of parole, refer parolee to residential community treatment center for all or part 
of remainder of sentence, formally revoke parole, or release parolee). If parole is revoked, the 
Parole Commission may return the parolee to imprisonment for the entire unexpired remainder 
of his original sentence. Bell v. Putman, 548 F.2d 749, 751 (8th Cir.) (per curiam), cert, denied, 
97 S. Ct. 2684 (1977); see Robinson v. McCune, 536 F.2d 1340, 1340-41 (10th Cir. 1976) (per 
curiam) (upon formal revocation of parole, good time credit earned prior to parole release 
automatically forfeited).

2759. 429 U.S. 78 (1976).
2760. Id. at 86 n.7 (parolee convicted on two counts of homicide); accord, McNeal v. United 

States, 553 F.2d 66, 68 (10th Cir. 1977) (per curiam) (state forgery conviction); Mack v. 
McCune, 551 F.2d 251, 253 (10th Cir. 1977) (per curiam) (conviction for possession of 
dangerous weapon). But see Wölfel v. Sanborn, 555 F.2d 583, 592-93 (6th Cir. 1977) (bond 
forfeiture did not satisfy Morrissey probable cause standard).

2761. Inmates’ Councilmatic Voice v. Rogers, 541 F.2d 633, 636 (6th Cir. 1976) (per curiam) 
(preliminary hearing conducted by municipal judge and grand jury indictment both constitute 
prima facie evidence of probable cause).
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Because a revocation proceeding is not a criminal trial, the parolee 
is not entitled to a presumption of innocence,2762 and all that is 
required for revocation is evidence and facts reasonably demonstrat
ing that the parolee’s conduct has not met the terms and conditions of 
release.2763 Nevertheless, the Second Circuit this term found that 
failure to include written notice of the claimed parole violation 
infringes minimum due process standards. Applying the Morrissey 
standard in Kloner v. United States2''64 the court explained that the 
notice requirement is designed to clarify the charges and to afford the 
defendant an opportunity to marshal facts in his defense.2765 When the 
Commission has advance information and reason to believe that a 
particular violation has occurred, any disparity between the notice 
afforded the parolee and the Parole Commission’s asserted grounds 
for its decision is impermissible.2766 2767 In Carson v. Taylor2161 the Second 
Circuit found a similar due process violation in the Commission’s 
refusal to provide access to the actual documents that would be 
offered against the parolee.2768 The court reasoned that a parole 
officer’s summary of documents containing incriminating information 
did not constitute an adequate substitute for the documents 
themselves because of risks of distortion, subtle changes in meaning, 
and lack of objectivity on the part of the parole officer.2769

2762. See Mack v. McCune, 551 F.2d 251, 254 (10th Cir. 1977) (per curiam).
2763. Id. (reversal of state conviction on which revocation based is irrelevant unless 

later acquittal removed all factual support for parole revocation); see Standlee v. Rhay, 557 F.2d 
1303, 1307-08 (9th Cir. 1977) (acquittal on criminal charge that prompted revocation 
proceeding does not preclude revocation).

2764. 535 F.2d 730 (2d Cir.), cert, denied, 429 U.S. 942 (1976).
2765. Id. at 735.
2766. Id. (parolee not notified that trip to Mexico without official permission would be offered 

as ground for parole revocation even though Parole Commission official had known of trip six 
months prior to hearing; notification during hearing and opportunity to rebut insufficient to 
remedy procedural infirmity because parolee denied opportunity to demonstrate mitigating 
factors); accord, Carson v. Taylor, 540 F.2d 1156, 1163 (2d Cir. 1976) (Board’s reliance on 
admission made during hearing impermissible because admitted violation known to Board 
before hearing and Board had failed to notify parolee that he would be charged with that 
violation).

2767. 540 F.2d 1156 (2d Cir. 1976).
2768. Id. at 1163 (parolee never shown incriminating documents that formed basis of parole 

officer's testimony); cf. Shepard v. United States Bd. of Parole, 541 F.2d 322, 327-28 (2d Cir. 
1976) (before Commission decides to refuse to withdraw detainer, it must disclose in unabridged 
form all evidence that it will consider), remanded, 97 S. Ct. 779 (1977).

2769. 540 F.2d at 1163 (parolee’s private interest must be balanced against that of the 
parole administration; institutional dislocation occasioned by permitting parolee to examine 
documents would be substantially less than that caused by requiring production of live 
witnesses).
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In Moody v. Daggett22''0 the Supreme Court resolved a sharp conflict 
among the circuits2770 2771 by holding that a federal parolee who had 
been imprisoned for a federal crime committed during parole release 
was not constitutionally entitled to a prompt parole revocation 
hearing when a revocation warrant had been issued but would not be 
executed until his release.2772 Use of such unexecuted warrants, or 
“detainers,” serves the administrative purpose of ensuring that a 
prisoner will not be released from custody until the jurisdiction 
asserting a parole violation has been afforded an opportunity to act, 
and their practical effect is that the alleged parole violator will not 
receive a parole revocation hearing until he has been released from 
prison. At this point the revocation warrant will be executed and 
normal hearing procedures will be initiated.2773 Chief Justice Burger 
observed that the detainer mechanism did not deprive the parolee of 
an ultimate revocation hearing and that because the parolee’s 
confinement resulted from the crimes committed on parole and not 
from issuance of a revocation warrant, the detainer had no effect on 
the parolee’s liberty interest until imprisonment ended and the 
revocation warrant was executed.2774 Moreover, the Court noted that 

2770. 429 U.S. 78 (1976).
2771. Compare Shepard v. United States Bd. of Parole, 541 F.2d 322, 326 (2d Cir. 1976) 

(delaying execution of parole violator’s warrant and revocation hearing until parolee’s release 
from intervening imprisonment violates due process rights) with Hicks v. United States Bd. of 
Pardons & Paroles, 550 F.2d 401, 404 (8th Cir. 1977) (19-month delay in holding parole 
revocation hearing; state not obliged to provide hearing until execution of warrant) and Inmates’ 
Councilmatic Voice v. Rogers. 541 F.2d 633,634 (6th Cir. 1976) (per curiam) (parole board may 
await disposition of state charges by state court before executing federal parole violator warrant) 
and Thomas v. United States, 539 F.2d 572. 572-73 (5th Cir. 1976) (per curiam) (prompt 
revocation hearing not required on issued by unexecuted federal parole violator’s warrant for 
parolee in custody on state charges); and Gray v. Sigler, 532 F.2d 1008, 1008 (5th Cir. 1976) 
(per curiam) (right to revocation hearing does not accrue until execution of warrant).

2772. 429 U.S. at 89. Although the petitioner in Moody was a federal parolee convicted of and 
imprisoned for a federal crime while on parole release, the holding apparently is not limited to 
federal parolees convicted of federal crimes because several of the conflicting courts of appeals 
cases noted by the Court involved federal parolees convicted of state crimes and imprisoned in 
state institutions. Under both federal statutory and regulatory authority a detainer may be 
lodged against any federal parolee who has been convicted of a federal, state, or local crime while 
on parole release. 18 U.S.C.A. § 4214(b)(1) (West Supp. 2 June 1976); see 28 C.F.R. § 2.47 
(1976) (regulations refer to parolees serving new sentences in an institution; no limitation as to 
federal institutions). Presumably a state parolee later convicted and imprisoned in another state 
would also be subject to the Moody rule.

2773. In some cases the delay before a revocation hearing could be substantial. In Moody the 
petitioner had been sentenced to two concurrent ten-year sentences. 429 U.S. at 80. But see 18 
U.S.C.A. § 4214(b)(1) (West Supp. 2 June 1976) (detainers against federal parolees must be 
reviewed within 180 days after they are issued and placed at institution of imprisonment).

2774. 429 U.S. at 86-87. The Court noted that petitioner’s real complaint was his desire fora 
prompt revocation hearing so that he could serve his parole revocation sentence concurrently 
with the sentence he was already serving. In considering this aspect, the Court cited statutory 
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in cases in which the parolee admits or has been convicted of an 
offense that clearly constitutes a parole violation, the only remaining 
issue at a revocation hearing is whether the individual can live in 
society without committing antisocial acts.2775 Given this limited 
purpose, the Court reasoned that it would be appropriate to hold such 
a hearing after the parolee had compiled an institutional record.2776 
Thus, the Parole Commission is not constitutionally required to 
execute a violator’s warrant until the intervening sentence has been 
served.2777

language indicating that the Commission retains discretion, upon later revocation, to grant 
retroactively the equivalent of concurrent sentences. Id. at 87; see Shelton v. Taylor, 550 F.2d 
98, 102 (2d Cir. 1977) (federal parole board may grant parole violator credit for time served in 
intervening state sentence), cert, denied, 97 S. Ct. 2958 (1977); 18 U.S.C.A. §§ 4211, 4214(d) 
(West Supp. 2 June 1976) (listing alternative actions available to Parole Commission upon 
retaking of parolee and subsequent parole revocation). Although statutory language should not 
affect the constitutional issue, it is nevertheless important to note that even though the 
Commission may grant the equivalent of concurrent sentences, its stated policy is to impose a 
parole violation term to run consecutively with any other term imposed by another jurisdiction. 
28 C.F.R. § 2.47 (1976).

2775. 429 U.S. at 89 & n.7; see notes 2760-61 supra and accompanying text (conviction 
establishes probable cause for revocation of parole and obviates need for preliminary probable 
cause hearing).

2776. 429 U.S. at 88.
2777. Id. at 89; accord, Larson v. McKenzie, 554 F.2d 131, 132 (4th Cir. 1977) (per curiam); 

McNeal v. United States, 553 F.2d 66, 68 (10th Cir. 1977) (per curiam); Head v. United States 
Bd. of Parole, 553 F.2d 22, 23 (7th Cir.) (per curiam), cert, denied, 97 S. Ct. 2685 (1977); 
Coronodo v. United States Bd. of Parole, 551 F.2d 275, 276-77 (10th Cir. 1977) (per curiam); 
Mack v. McCune, 551 F.2d 251, 252 (10th Cir. 1977) (per curiam); Graves v. Olgrati, 550 F.2d 
1327, 1329 (2d Cir. 1977).

Although the majority in Moody had reasoned that the loss of liberty begins with execution of 
the revocation warrant, Justice Stevens argued that the parole revocation process begins when 
the Parole Commission issues the revocation warrant and that due process protection, including 
the right to a prompt revocation hearing, attaches at that time. 429 U.S. at 91 (Stevens, J., with 
Brennan, J., dissenting). He buttressed this assertion by noting that the issuance of a revocation 
warrant suspends the running of a convict’s sentence. Id. at 91 n.3 (Stevens, J., with Brennan, J., 
dissenting); see 28 C.F.R. § 244(d) (1976) (issuance of warrant suspends running of sentence 
until parolee is taken into custody and final determination made). Furthermore, he contended 
that the delay legitimized by the majority necessarily will affect the character of the revocation 
hearing because procedural safeguards fashioned to assure a fair opportunity to present 
mitigating facts and circumstances will have become meaningless; rather, the inquiry will focus 
on whether the parolee is ready to return to society—an inquiry more appropriate to a parole 
release hearing. 429 U.S. at 95 (Stevens, J., with Brennan, J., dissenting).

2778. 21 U.S. C. § 841 (1970) (length of special parole term varies with severity of offense from 
at least one year to at least six years).

Mandatory special parole terms under the Drug Control Act2778 
reflect a relatively recent development in parole administration. 
Special parole terms take effect after the expiration of normal parole 
and are unique because in the event of a parole violation, the original 
term of imprisonment is increased by the period of the special parole 
term; moreover, the extended term of imprisonment cannot be 
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diminished by time spent on special parole.2779 Special parole terms 
increase for repeat offenders, and there appears to be no maximum 
term of special parole or length of imprisonment following a special 
parole violation.2780 2781 The substantial difference between normal parole 
and special parole was the principal reason that the Ninth Circuit in 
Bunker v. Wise™' held that a defendant in a guilty plea proceeding 
under Rule 11 of the Federal Rules of Criminal Procedure must be 
advised that he will be subject to a special parole term if he pleads 
guilty.2782

2779. Id. § 841(c).
2780. Id. § 841(b); see United States v. Rich, 518 F.2d 980, 987 (8th Cir. 1975) (special 

parole statute providing special parole term of at least two years for first offense and at least four 
years for subsequent convictions will be read as permitting imposition of special parole for life).

2781. 550 F.2d 1155 (9th Cir. 1977).
2782. Id. at 1158 (defendant charged with conspiracy to distribute heroin and cocaine 

claimed he would not have pleaded guilty had he known that conviction entailed special parole 
term of at least three years); accord, Ruip v. United States, 555 F.2d 1331,1336 (6th Cir. 1977); 
Baker v. Finkbeiner, 551 F.2d 180, 182-84 (7th Cir. 1977).

2783. 18 U.S.C. § 3651 (1970 & Supp. V 1975) (probation must serve ends of justice and 
best interest of public and defendants). Imposition of probation is a sentence for federal habeas 
corpus purpose. Napoles v. United States, 536 F.2d 722, 723 (7th Cir. 1976) (per curiam).

2784. United States v. Paulton, 540 F.2d 886, 894 (8th Cir. 1976).
2785. 18 U.S.C. § 3651 (1970 & Supp. V1975); see United States v. Albanese,___ F.2d----- ,

___ ,21 Crim.L. Rep. (BNA) 2195,2195 (2d Cir. May 4,1977) (probationer required to associate 
only with law-abiding persons); United States v. Segal, 549 F.2d 1293,1295 (9th Cir. 1977) (pro
bationer must make restitution to persons defrauded); United States v. Miller, 549 F.2d 105, 
106 (9th Cir. 1976) (per curiam) (probationer required to abstain from alcohol; requirement not 
unreasonable and did not constitute cruel and unusual punishment); U.iited States v. Clovis 
Retail Liquor Dealers Trade Ass’n, 540 F.2d 1389, 1390 (10th Cir. 1976) (court may provide for 
reparation to victims as conditions of probation, but reparation may not extend beyond parties 
actually aggrieved; payment to charitable organizations improper); United States v. Poulton, 
540 F. 2d 886, 894 (8th Cir. 1976) (probation may be conditioned on payment of fine or 
restitution to persons injured by criminal act; probation revoked when defendant failed to 
discharge accrued withholding tax obligation); United States v. Gordon, 540 F.2d 452, 453 (9th 
Cir. 1976) (continuing authority to search probationer’s residence was proper condition of 
parole designed to contribute to rehabilitation); United States v. Pastore, 537 F.2d 675, 681, 
683 (2d Cir. 1976) (conditions of probation must bear reasonable relationship to treatment of 
offender and protection of public; requirement of resignation from bar improper). The circuits 
currently disagree whether fines or restitution orders are appropriate conditions of probation in 

PROBATION

A federal court may suspend sentence and place on probation a 
defendant convicted of any federal offense not punishable by death or 
by life imprisonment.2783 Because probation is a matter of grace and not 
of right,2784 a district court may exercise its discretion by placing such 
terms and conditions on probation as it deems proper,2785 although the 
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total period of probation may not exceed five years.2786 The 
supervising court may revoke probation for a violation of any 
condition and may require a probationer to serve a sentence of 
imprisonment. 2787 The Sixth Circuit has ruled that it is not a 
prerequisite to revocation that the conditions of probation be in effect 
at the time of the violation or that the defendant know that he is on 
probation at that time.2788 Because probation revocation is committed 
to the discretion of the district court, a revocation order will be 
overturned only upon a clear showing of abuse of discretion.2789

FYCA cases. Compare United States v. Bowens, 514 F.2d 440, 441 (9th Cir. 1975) (court may 
not impose fine as condition of release or probation under FYCA) and Cramer v. Wise, 501 F.2d 
959, 962 (5th Cir. 1974) (fines not expressly prohibited by FYCA but inconsistent with Act’s 
purposes) with Durst v. United Sates. No. 75-1905, at 3 (4th Cir. Dec. 9, 1976) (unpublished 
opinion) (imposition of fine or restitution consistent with FYCA), cert, granted, 97 S. Ct. 1547 
(1977).

2786. 18 U.S.C. § 3651 (1970 & Supp. V 1975); see United States v. Barbour, 554 F.2d 846, 
848 (8th Cir. 1977) (per curiam) (imposition of split sentence of six-months’ imprisonment and 
two and one-half years’ probation as well as special mandatory parole term to run consecutively 
with probation not violation of statutory maximum because successful completion of probation 
was purely speculative); Holder v. United States, 546 F.2d 616, 617 (5th Cir. 1977) (per curiam) 
(prisoner not entitled to credit towards probation term for time spent in jail before conviction).

2787. 18 U.S.C. § 3653 (1970) (revoking court may require probationer to serve original 
sentence or any lesser sentence; if imposition of sentence suspended, court may impose any 
sentence that originally might have been imposed); see United States v. Evers, 534 F.2d 1186, 
1187 n.3, 1189 (5th Cir.) (district court could impose any sentence that might have been 
imposed at time of original sentencing; marijuana possession arrest four days after defendant 
received suspended sentence warranted five-year term), cert, denied, 429 U.S. 1024 (1976).

2788. See Tiitsman v. Black, 536 F. 2d 678, 682 (6th Cir. 1976) (facts that appellant not 
afforded notice of commencement of probation did not prevent court from revoking probation 
for felony).

2789. United States v. Segal, 549 F.2d 1293, 1301 (9th Cir.) (revocation upheld; probation 
revoked after judge had twice continued probation following infractions), cert, denied, 97 S. Ct. 
2187 (1977); Holder v. United States, 546 F. 2d 616, 617 (5th Cir. 1977) (per curiam) 
(revocation upheld; entire sentence imposed after violation).

2790. Gagnon v. Scarpelli, 411 U.S. 778, 782, 789 (1973) (probationer entitled to written 
notice of alleged violations, disclosure of evidence against him, opportunity to be heard, neutral 
hearing body, statement of reasons for revocation and of facts relied upon, and conditional right 
to confront adverse witnesses); accord, Clark v. Wyrick, 538 F.2d 1327, 1329 (8th Cir. 1976); 
Kartman v. Parratt, 535 F.2d 450, 455-56 (8th Cir. 1976). But see Sailer v. Gunn, 548 F.2d 271, 
274 (9th Cir. 1977) (sentencing and probation proceedings do not necessarily involve 
relinquishment of constitutional rights; when undisputed that probationer had violated 
conditions of probation, state court’s failure to advise probationer of right to present argument 
at hearing did not violate due process).

2791. Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973).

Although a probation revocation hearing is not a formal criminal 
prosecution, the Supreme Court has recognized limited due process 
rights that must be observed.2790 Futhermore, a probationer is entitled 
to preliminary and final revocation hearings because revocation of 
probation generally results in loss of liberty. 2791 In United States v.
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Companion.2192 the Second Circuit reviewed a claim that a final 
revocation hearing had not been afforded “as speedily as possible 
after arrest.”2792 2793 Rejecting an approach entirely dependent on length 
of delay, the court adopted a constitutional balancing test2794 and 
determined that an eighty-seven day delay was not unreasonable 
given the physical distance of the defendant from the place of 
sentencing and the personnel shortage in the office of the United 
States marshal. 2795 The court in Companion also considered the 
probationer’s due process claim that he was deprived of his right to a 
prompt preliminary hearing at or reasonably near the place of the 
alleged violation or arrest. 2796 The court rejected this claim, reasoning 
that although the probationer’s right to a prompt preliminary hearing 
had been violated, the probationer failed to raise his claims at the 
time of his illegal detention.2797 To order release from custody after an 
adequate final revocation hearing would be an extreme remedy 
constituting an inappropriate use of judicial supervisory powers.2798

2792. 545 F.2d 308 (2d Cir. 1976).
2793. Id. at 311; see 18 U.S.C. § 3653 (1970) (probationershall betaken before appropriate 

court as speedily as possible if he is arrested during term of probation). Although the statute 
makes no distinction between a preliminary revocation hearing and a final revocation hearing, 
the court in Companion concluded that the statutory language requiring a speedy hearing 
applied to the timing of the final revocation hearing. 545 F.2d at 310-11.

2794. 545 F.2d at 311 (court must consider reason for delay, defendant’s assertion of his 
right, and prejudice to the defendent).

2795. Id. at 311-12 (noting that bureaucratic inefficiency not legitimate reason for delay).
2796. Id. at 312-13; see Morrissey v. Brewer, 408 U.S. 471, 485-87 (1972) (due process 

requires that some minimal inquiry be conducted at or reasonably near place of alleged parole 
violation).

2797. 545 F.2d at 313.
2798. Id. at 312-13 (only when probationer’s rights are flagrantly abused or preliminary 

hearings repeatedly denied will court order release from custody); see Kartman v. Parratt, 535 
F.2d 450, 455 (8th Cir. 1976) (conduct on which revocation based occurred 10 months and 6 
months before preliminary hearing; court balanced reasonableness of delay against resulting 
prejudice and found no denial of due process).

2799. United States v. Pattman, 535 F.2d 1062, 1063 (8th Cir. 1976) (per curiam). But see 
United States v. Evers, 534 F.2d 1186, 1188 (5th Cir.) (revocation hearing need not be as rigid 
or formal as criminal trial with respect to notice or specification of charges; fairness of 
proceedings is prime factor), cert, denied, 429 U.S. 1024 (1976).

2800. See Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973) (presumption is that counsel should 
be provided upon probationer’s timely request and colorable claim or when violation is 
uncontested, but mitigating factors are complex and difficult to develop). If the hearing 
combines sentencing and revocation procedures, counsel is mandatory because sentencing is a 
critical stage of the criminal proceeding. Mempa v. Rhay, 389 U.S. 128, 135-37 (1967); accord, 
United States v. Segal, 549 F.2d 1293, 1297 (9th Cir. 1977); Gill v. Estelle, 544 F.2d 1336, 
1337-38 (5th Cir.), cert, denied, 91 S. Ct. 2199 (1977).

Advance notice of the time, place, and purpose of a final revocation 
hearing must be given in writing.2799 There is no absolute constitu
tional right to counsel in a revocation hearing,2800 and the procedural 
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safeguards of pleading do not apply.2801 Although the right to cross- 
examine adverse witnesses extends to such proceedings, a hearing 
may be conducted under less rigid evidentiary rules than in a criminal 
prosecution.2802 Moreover, revocation of probation does not require 
the same level of proof necessary to sustain a criminal conviction; all 
that is required is sufficient evidence to satisfy the district judge that 
the probationer has not met the conditions of probation.2803 The 
Seventh Circuit has held that a federal parole revocation hearing need 
not be deferred until after the disposition of the state charge that 
precipitated the probation revocation in order to protect the 
probationer’s fifth amendment right to remain silent.2804

2801. See United States v. Hill, 548 F.2d 1380, 1381 (9th Cir. 1977) (district judge not 
required to advise probationer of consequences of acknowledging probation violation at 
revocation because consequences of violation had been explained at original sentencing).

2802. Gagnon v. Scarpelli, 411 U.S. 778,779 (1973); see United States v. Segal, 549 F.2d 1293, 
1301 (9th Cir.) (probation revocation proceeding should be flexible enough to include evidence 
not admissible in adversary criminal trial), cert, denied, 97 S. Ct. 2187 (1977); United States v. 
Pattman. 535 F.2d 1062, 1063 (8th Cir. 1976) (per curiam) (no violation of sixth amendment 
right to confrontation when police report admitted for limited purpose of demonstrating that 
probationer had been arrested even though arresting officer not called to testify); Kartman v. 
Parratt, 535 F.2d 450, 457-58 (8th Cir. 1976) (evidence of charge of which probationer was 
acquitted admissible at revocation hearing).

2803. See United States v. Evers, 534 F.2d 1186, 1188 (5th Cir.) (information from 
confidential informant that defendant’s automobile contained large quantity of marijuana 
provided reasonable ground for revocation), cert, denied, 429 U.S. 1024 (1976).

2804. See United States v. Brugger, 549 F.2d 2, 4 (7th Cir.) (defendant argued that he could 
not present his case at revocation hearing except by sacrificing fifth amendment privilege; no 
constitutional violation in decision to testify and risk self-incrimination), cert, denied, 97 S. Ct. 
2186 (1977).

2805. See Williams v. Edwards, 547 F.2d 1206, 1211-12 (5th Cir. 1977) (federal policy is one 
of minimal intrusion); Fox v. Sullivan, 539 F.2d 1065, 1066 (5th Cir. 1976) (federal courts 
reluctant to interfere in prison administration); Hill v. Estelle, 537 F.2d 214, 215 (5th Cir. 1976) 
(per curiam) (federal interference justified only when prison regulations unreasonable or 
arbitrary).

2806. See, e.g., Wolff v. McDonnell, 418 U.S. 539, 555-56 (1974) (access to courts; due 
process); Cruz v. Beto, 405 U.S. 319, 322 (1972) (right of religion); Johnson v. Avery, 393 U.S. 
483, 485 (1969) (access to courts); Lee v. Washington, 390 U.S. 333, 333-34 (1968) (per curiam) 
(equal protection).

PRISONERS’ RIGHTS

State Prisoners’ Retention of Legal Rights. Despite avowed
reluctance to interfere with the internal administration of state 
prisons,2805 federal courts in recent years have dramatically increased 
their recognition of prisoners’ rights.2806 Nevertheless, remnants of 
the “hands-off doctrine” that once characterized the approach of 
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federal courts to state prisoners’ legal rights still exist in present rules 
of law. For example, full procedural due process protections apply to 
administrative and disciplinary transfer proceedings only if state law 
has created a justifiable expectation that such action will be restricted 
to specified instances of prisoner misconduct.2807 Similarly, rights 
ordinarily guaranteed United States citizens may be denied prisoners 
if legitimate state interests in prison administration justify the 
denial.2808

2807. See, e.g., Montanye v. Haymes, 427 U.S. 236, 242-43 (1976) (because state statute 
created no expectation that transfer would occur only in specified instances of misconduct, no 
due process liberty interest infringed when inmate transferred from one prison to another within 
state); Meachum v. Fano, 427 U.S. 215, 226 (1976) (absent state law conditioning transfer on 
specified events, transfer is within discretion of prison officials and no due process rights 
attach); Four Certain Unnamed Inmates v. Hall, 550 F.2d 1291, 1292 (1st Cir. 1977) (per 
curiam) (because no state statute created right or expectation that transfer would occur only for 
misbehavior or other specified events, prison officials permitted to place inmates suspected of 
murder in segregation unit without hearing); see notes 2852-58 infra and accompanying text.

2808. See notes 2825-32 infra and accompanying text.
2809. Civil Rights Act of 1871, 42 U.S.C. § 1983 (1970); see Hampton v. Holmesburg Prison 

Officials, 546 F.2d 1077, 1081 (3d Cir. 1976) (neglect, carelessness, or malpractice in prisoner’s 
medical treatment does not relate to condition of confinement unless “deliberate indifference” 
occurred). Prisoner claims challenging the conditions of confinement must be distinguished from 
those that challenge the fact or duration of confinement, which are cognizable only as habeas 
corpus actions. Preiser v. Rodriguez, 411 U.S. 475, 500 (1973); see Drollinger v. Milligan, 552 
F.2d 1220, 1225 (7th Cir. 1977) (challenge to restrictions limiting visitation rights during 
probation concerned fact of confinement; action cognizable only under habeas corpus statute). 
Compare Kemp v. Hamill, No. 75-2100, at 2 (4th Cir. Aug. 19, 1976) (unpublished per curiam 
opinion) (allegation of unconstitutional proceedings resulting in confinement only cognizable as 
habeas corpus action) and Woodring v. Haynes, No. 76-1091, at 2-4 (4th Cir. July 13, 1976) 
(unpublished per curiam opinion) (allegation that guilty plea induced by promise not to 
prosecute additional charge only cognizable as habeas corpus action) with Rheuark v. Shaw, 547 
F.2d 1257, 1259 (5th Cir. 1977) (suit to compel court clerk to forward to state appeals court 
copy of trial transcript is section 1983 action based on access to courts).

2810. Civil Rights Act of 1871, 42 U.S.C. § 1983 (1970); see Baxter v. Palmigiano, 425 U.S. 
308, 315 (1976) (inmates have no right to counsel in disciplinary hearings); Bennet v. Passic, 
545 F.2d 1260, 1263 (10th Cir. 1976) (confinement in “drunk tank” for less than three hours not 
sufficient to constitute cruel and unusual punishment); Cruz v. Skelton, 543 F.2d 86,89 (5th Cir. 
1976) (expectation of parole not a federal right), cert, denied, 97 S. Ct. 2980 (1977). Compare 
Stone v. Morris, 546 F.2d 730, 735 (7th Cir. 1976) (prisoner has no right to be present at section 
1983 trial) with Moeck v. Zajackowski, 541 F.2d 177, 180-82 (7th Cir. 1976) (although prisoner 
has no right to be present at section 1983 trial, when prisoners receive more favorable treatment 
regarding appearance in state actions than in federal actions, deprivation of equal protection 
gives rise to section 1983 claim).

Procedural Aspects of Prisoners’ Rights Litigation. Under 42
U.S.C. § 1983, federal courts are permitted to hear prisoners’ claims 
challenging the conditions of confinement.2809 A state prisoner 
asserting a claim under section 1983 must show deprivation of a right 
secured by the Constitution or laws of the United States2810 by a 
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person acting under color of state law.2811 Courts read liberally section 
1983 petitions to determine whether a prisoner’s petition states a 
claim upon which relief may be granted2812 and dismissals are 
scrutinized with special care.2813

2811. Civil Rights Act of 1871, 42 U.S.C. § 1983 (1970); see Reeves v. City of Jackson, 532 
F.2d 491, 495-96 (5th Cir. 1976) (city not a “person” under section 1983 and therefore not 
amenable to suit). The Supreme Court has defined under color of state law as “|m|isuse of 
power, possessed by virtue of state law and made possible only because the wrongdoer is 
clothed with the authority of state law.” United States v. Classic, 313 U.S. 299, 326 (1941); see 
Deas v. Potts, 547 F.2d 800, 800 (4th Cir. 1976) (per curiam) (private attorney not acting under 
color of state law is not amenable to section 1983 suit); Simmons v. Zibilich, 542 F.2d 259, 261 
(5th Cir. 1976) (per curiam) (court-appointed attorney represents client, not the state, and 
therefore not amenable to section 1983 suit).

2812. This is especially true of pro se complaints. See, e.g., Haines v. Kerner, 404 U.S. 519, 
520 (1972) (allegations of pro se complaint held to less stringent standards than formal 
pleadings drafted by lawyers); Vinnedge v. Gibbs, 550 F.2d 926, 928 (4th Cir. 1977) (pro se 
complaints, however unskillfully pleaded, are to be liberally construed); Haggy v. Solem, 547 
F.2d 1363, 1364 (8th Cir. 1977) (per curiam) (same).

2813. See Westlake v. Lucas, 537 F.2d 857, 858 (6th Cir. 1976) (dismissal improper when 
complaint alleged prison authorities denied reasonable requests for medical treatment). Pro se 
complaints will not be readily dismissed before the defendant has responded. See Lewis v. New 
York, 547 F.2d 4, 5-6 (2d Cir. 1976) (sua sponte dismissal of pro se complaint premature when 
defendant had not responded and prisoner without opportunity to amend); Burgin v. Henderson, 
536 F.2d 501, 502 n.l (2d Cir. 1976) (premature sua sponte dismissals unfair to pro se plaintiff).

Because allegations cognizable under section 1983 must rise to the level of a constitutional 
claim, however, frivolous claims will not be heard. See, e.g., Green v. White, 545 F.2d 1099,1099- 
1100 (8th Cir. 1976) (per curiam) (133 of 136 claims dismissed); Cotton v. Hutto, 540 F.2d 412, 
413-14 (8th Cir. 1976) (allegations concerning thin mattresses, lack of gym privileges, air 
conditioning, and access to television news did not show violation of prisoners’ constitutional 
nghts); Nickens v. White, 536 F.2d 802, 803 (8th Cir. 1976) (per curiam) (de minimus doctrine 
compels dismissal of section 1983 suit for alleged confiscation of catalog mailed to plaintiff). But 
see Underwood v. Loving, No. 75-1302, at 3 (4th Cir. July 13, 1976) (unpublished per curiam 
opinion) (de minimus doctrine not a defense to section 1983 actions).

2814. State statutes of limitations generally bar suits initiated after one or two years. See 
Snell v. Short, 544 F.2d 1289, 1290 n.2 (5th Cir. 1977) (per curiam) (section 1983 suit for 
wrongful deprivation of property remanded for determination of when Texas two-year statute of 
limitations began running); Kissinger v. Foti, 544 F.2d 1257, 1258 (5th Cir. 1977) (per curiam) 
(one-year Louisiana statute for assault and battery bars section 1983 suit for alleged beating in 
jail). In order to avoid a finding of improper venue, suit must be filed in the federal judicial 
district where the alleged violation occurred. Lowery v. Estelle, 533 F.2d 265, 267 (5th Cir. 
1976) (per curiam).

2815. See Crowe v. Leeke, 550 F.2d 184, 186 (4th Cir. 1977) (although res judicata and 
collateral estoppel fully applicable to section 1983 actions, neither prevents plaintiff from 
challenging mail regulations previously upheld because of continuing nature of acts and 
existence of unadjudicated issues).

A number of procedural impediments may block prisoners’ 
attempts to vindicate their rights. Statutory requirements for 
instituting suit may prevent the prisoner from obtaining a hearing on 
the merits of his claim,2814 and the doctrines of res judicata and 
collateral estoppel apply to section 1983 actions.2815 A claim for 
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injunctive or declaratory relief is usually mooted by the prisoner’s 
release or transfer to another institution;2816 nevertheless, the 
petitioner can still seek damages.2817 Certain officials, including state 
trial judges,2818 legislators,2819 public prosecutors,2820 and, in at least a 
few circuits, public defenders,2821 enjoy absolute immunity from suit if 
the acts comprising the alleged violation occurred while the individual 
was executing his official duties. Qualified immunity, which protects 
an individual from liability resulting from acts made in good faith 
while engaged in the performance of official duties, has been extended 
to government supervisory officials,2822 police officers,2823 and prison 
officials.2824

2816. See Tawwab v. Metz, 554 F.2d 22, 24 (2d Cir. 1977) (per curiam) (prisoners’ transfer 
rendered moot demand for injunction against limitation in size of classes in religious 
instruction); Mawhinney v. Henderson, 542 F.2d 1, 2 (2d Cir. 1976) (claim for injunctive relief 
moot because prisoner no longer incarcerated at prison where alleged infringement of religious 
freedom occurred); Pehler v. Schoen, 537 F.2d 970, 971-72 (8th Cir.) (declaratory and 
injunctive relief not available for adverse conditions that ended with transfer), cert, denied, 429 
U.S. 984 (1976).

2817. See Mawhinney v. Henderson, 542 F.2d 1, 2 (2d Cir. 1976) (even though request for 
injunctive relief mooted by prisoner’s transfer from institution where alleged infringement of 
religious liberty occurred, claim for money damages survived); McGill v. Parsons, 532 F.2d 484, 
488-89 (5th Cir. 1976) (class action for damages not mooted by release of plaintiffs); cf. Jones- 
Bey v. Caso, 535 F.2d 1360, 1361 (2d Cir. 1976) (proposed settlement in suit challenging same 
prison conditions as plaintiff’s suit did not render latter moot when plaintiff asked for different 
damage measure and represented different class).

2818. Pierson v. Ray, 386 U.S. 547, 553-54 (1967); Ford v. Byrd, 544 F.2d 194, 195 (5th Cir. 
1976) (per curiam); Minns v. Paul, 542 F.2d 899, 900-01 (4th Cir. 1976), cert, denied, 429 U.S. 
1102 (1977); cf. Grundstrom v. Darnell, 531 F.2d 272, 273 (5th Cir. 1976) (per curiam) 
(immunity extends to justice of the peace).

2819. Smith v. Clecker, 554 F.2d 848, 849 (8th Cir. 1977) (per curiam) (members of North 
Dakota House of Representatives).

2820. Imbler v. Pachtman, 424 U.S. 409, 430-31 (1974); Ford v. Byrd, 544 F.2d 194,195 (5th 
Cir. 1976).

2821. Minns v. Paul, 542 F.2d 899, 900-01 (4th Cir. 1976) (citing need to attract qualified 
lawyers and need to encourage counsel in exercise of professionalism), cert denied, 429 U.S. 
1102 (1977); Brown v. Joseph, 463 F.2d 1046, 1048-49 (3d Cir. 1972), cert, denied, 412 U.S. 950 
(1973). But see John v. Hurt. 489 F.2d 786, 788 (7th Cir. 1973) (public defenders enjoy qualified 
immunity only).

2822. Kellerman v. Askew, 541 F.2d 1089, 1091 (5th Cir. 1976) (per curiam) (dictum) 
(Governor of Florida, named state officials and named supervisory personnel of Florida Division 
of Corrections); Sims v. Adams. 537 F.2d 829, 832 (5th Cir. 1976) (mayor of Atlanta).

2823. Sims v. Adams, 537 F.2d 829, 832 (5th Cir. 1976) (chief of police and members of 
police committee of Atlanta); see Stephenson v. Gaskins, 539 F.2d 1066, 1067-68 (5th Cir. 1976) 
(per curiam) (remand to determine whether sheriff acted in good faith when plaintiff arrested 
and held for 38 days without preliminary hearing); Miller v. Jones, 534 F.2d 1178,1179 (5th Cir. 
1976) (sheriff and deputies entitled to good faith defense to claim of false imprisonment).

2824. See, e.g., Little v. Walker, 552 F.2d 193, 196-98 (7th Cir. 1977) (because prison 
officials did not meet objective good faith standard, plaintiff need not demonstrate malicious 
intent or impermissible motivations); Carpenter v. South Dakota, 536 F.2d 759, 760 n.l (8th 
Cir. 1976) (prisoner failed to show bad faith to overcome immunity of prison officials who 
banned receipt of mail containing sexually explicit materials), cert, denied, 97 S. Ct. 2636 (1977); 
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Constitutional Rights Cognizable under Section 1983. The
first amendment rights of prisoners must be balanced against the 
states’ interest in effective prison administration and security2825 and 
the degree to which a particular activity commands first amendment 
protection naturally affects this balance. Only a state interest of the 
highest order, for example, can override legitimate claims to the 
exercise of religious freedom.2826 Even a claim based upon an alleged 
infringement of religious liberty, however, may be subordinate to 
legitimate state interests. This term in Burgin v. Henderson2*21 the 
Second Circuit considered whether state prisoners could be denied 
the right to wear beards in the manner prescribed by their religion.2828 
Although the court noted that prisoners have substantial freedom to 
practice their religion, it remanded the case to determine whether the 
state’s interest in hygiene and identification of prisoners outweighed 
the first amendment interest of the prisoners or whether the State’s 
needs might be met in a less restrictive fashion.2829

Tyrrell v. Speaker, 535 F.2d 823, 829 (3d Cir. 1976) (officials failed to show they acted in good 
faith when untried defendant placed in administrative segregation). The Second Circuit this 
term appeared to have relaxed the burden of showing good faith for prison officials acting in an 
emergency. See Arroyo v. Schaefer, 548 F.2d 47, 49 (2d Cir. 1977) (when plaintiffs hit by tear 
gas during attempt to put obstreperous prisoner into cell, no liability for prison officials absent 
showing of evil intent, recklessness, or at least deliberate indifference).

State laws may prohibit recovery in suits basing the liability of prison supervisory officials on 
the doctrine of respondeat superior. See Vinnedge v. Gibbs, 550 F.2d 926, 928 (4th Cir. 1977) 
(because under Virginia law sheriff is responsible for seeing prisoners receive proper medical 
treatment, state administrative official cannot be held accountable for denying prisoner 
psychiatric help; doctrine of respondeat superior has no application under section 1983); 
Circuits Note: 1975-1976 Term at 540 & n.2194.

2825. See Jones v. North Carolina Prisoners’ Labor Union, Inc., 97 S. Ct. 2532, 2541 (1977) 
(first amendment associational rights must give way to reasonable considerations of penal 
management); Pell v. Procunier, 417 U.S. 817, 822 (1974) (inmate does not retain those first 
amendment rights inconsistent with his status as a prisoner or with legitimate penological 
objectives); French v. Heyne, 547 F.2d 994, 1001 (7th Cir. 1976) (restrictions on solicitation of 
funds for educational programs normally violates first amendment but may be permissible in 
prison if reasonably related to valid state interest).

2826. Kennedy v. Meacham, 540 F.2d 1057, 1061 (10th Cir. 1976). A prisoner asserting his 
right of religion, however, must establish that the particular practice restricted is a “religion” 
deserving first amendment protection. See Theriault v. Silber, 547 F.2d 1279, 1281 (5th Cir. 
1977) (per curiam) (remand to determine whether Church of New Song is a religion); Kennedy v. 
Meacham, 540 F.2d 1057, 1060-61 (10th Cir. 1976) (remand to determine whether Satanism is a 
religion).

2827. 536 F.2d 501 (2d Cir. 1976).
2828. Id. at 503.
2829. Id. at 504; see Kennedy v. Meacham, 540 F.2d 1057, 1061 (10th Cir. 1976) (remand to 

determine whether restrictions on practice of satanic religion promotes discipline).
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A prisoner’s first amendment right to receive mail2830 similarly may 
be limited to further a legitimate government interest, but mail 
censorship may only be as extensive as is strictly necessary.2831 
Greater protection is afforded mail relating to legal matters because the 
first amendment right to receive this material is buttressed by the 
prisoner’s right of access to the courts.2832 Mail received from 
attorneys, courts, government agencies, or the press may be opened 
by prison officials only in the presence of the prisoner recipient and 
although it may be checked for contraband, it may not be read by the 
prison officials.2833 2834

2830. The prisoner’s right to receive mail also implicates the first and fourteenth amendment 
rights of the outside correspondent against unjustified governmental interference with the 
intended communication. Procunier v. Martinez, 416 U.S. 396, 408-09 (1974).

It is irrelevant whether the correspondence is commercial or expressive speech. See Nickens v. 
White, 536 F.2d 802, 804 (8th Cir. 1976) (per curiam) (remand to determine whether 
interception and confiscation by prison officials of supply catalog sent to plaintiff constituted 
first amendment violation). But cf. Mower v. Swyhart, 545 F.2d 103, 104 (10th Cir. 1976) (per 
curiam) (officials at maximum security prison justified in seizing college catalog sent to prisoner 
when prisoner failed to follow proper procedure for receipt of educational material).

2831. Procunier v. Martinez, 416 U.S. 396, 413 (1974). Censorship by seizure of mail is also 
limited by the procedural safeguards of the Constitution. See Hopkins v. Collins, 548 F.2d 503, 
504 (4th Cir. 1977) (fourteenth amendment requires appropriate notice, opportunity to 
challenge seizure, and review of decision to seize by disinterested party); Carpenter v. South 
Dakota, 536F.2d759,761-62 (8th Cir. 1976) (use of proper procedure allowed seizure of sexually 
explicit materials), cert, denied, 97 S. Ct. 2636 (1977).

2832. Crowe v. Leeke, 550 F.2d 184, 188 (4th Cir. 1977).
2833. Id.
2834. 549 F.2d 831 (8th Cir. 1976) (per curiam).
2835. Id. at 832.
2836. Id.
2837. Id. (no reasonable expectation of privacy as to typewriter openly kept in cell).

Imprisonment greatly diminishes the prisoner’s fourth amendment 
rights. In United States v. Stumes2924 a state prisoner appealed his 
federal conviction for sending a threatening letter through the mails 
on the theory that the warrantless seizure from his cell of a typewriter 
that subsequently was determined to be the source of the letter 
violated his fourth amendment rights. 2835 The prisoner argued that the 
warrant requirement could be avoided in the prison context only when 
the search was justified by legitimate institutional needs, not when the 
seizure related to an alleged offense having no bearing on institutional 
order or security.2836 The Eighth Circuit affirmed the conviction, 
reasoning that the reduced measure of fourth amendment protection 
afforded prisoners stems from prisoners’ diminished expectations of 
privacy as well as from legitimate institutional needs.2837

Other constitutional rights are similarly limited by the conditions of 
confinement. Because a prison disciplinary hearing is not a criminal 
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proceeding, a prisoner’s silence during such a hearing may be used as 
evidence against him2838 even though the misconduct that gave rise to 
the hearing is the basis of a pending criminal action.2839 The fifth 
amendment prohibition against compulsory self-incrimination, how
ever, may serve as the basis for a section 1983 claim.2840 To establish 
an eighth amendment claim, a plaintiff must demonstrate that prison 
conditions amount to cruel and unusual punishment.2841 2842 The Fifth 
Circuit this term in Williams v. Edwards2942 found conditions in the 
Louisiana State Penitentiary at Angola sufficiently shocking to 
warrant upholding a district court order mandating widespread 
changes in prison administration.2843 Evidence that overcrowding 
and lack of security led to numerous forcible rapes and 270 stabbings 
within a three-year period justified the district court’s finding that the 
totality of circumstances surrounding conditions of confinement at 
Angola amounted to a violation of the eighth amendment.2844

2838. Baxter v. Palmigiano, 425 U.S. 308, 311 (1976); Enriquez v. Mitchell, 533 F.2d 275, 
276 (5th Cir. 1976) (per curiam).

2839. See Roberts v. Taylor, 540 F.2d 540, 542-43 (1st Cir. 1976) (silence of prisoner 
accused in disciplinary hearing of possessing hypodermic needle and syringe and assaulting 
correctional officer may be used against him even though previously arraigned on state charges).

2840. See Vinnedge v. Gibbs, 550 F.2d 926, 929 (4th Cir. 1977) (remand to determine 
whether cause of action stated under section 1983 for deprivation of fifth amendment rights 
based on alleged coerced confession).

2841. See, eg., Finney v. Hutto, 548 F.2d 740, 742 (8th Cir. 1977) (indefinite punitive 
isolation in overcrowded cells is cruel and unusual; 30-day limit imposed by district judge 
upheld), petition for cert, filed, 45 U.S.L.W. 3826 (U.S. May 25,1977) (No. 76-1660); Cunningham 
v. Ward, 546 F.2d 481, 483 (2d Cir. 1976) (per curiam) (confinement similar to solitary used to 
punish for relatively minor offense raised question of cruel and unusual punishment because of its 
disproportionate nature); Bennett v. Passic, 545 F.2d 1260, 1263 (10th Cir. 1976) (commitment 
to “drunk tank” for three hours not cruel and unusual despite odor of vomit and urine); Crowe v. 
Leeke, 540 F.2d 740, 742 (4th Cir. 1976) (per curiam) (confinement in overcrowded maximum 
security cell not cruel and unusual); Bruce v. Wade, 537 F.2d 850, 853 (5th Cir. 1976) (allegation 
of beating followed by incarceration in cramped cell clad only in shorts for 70 days states claim 
under section 1983).

If a prison official negligently allows a prisoner to be beaten or injured, the official may be 
liable. See, e.g., Little v. Walker, 552 F.2d 193, 196-98 (7th Cir. 1977) (plaintiffs subjected to 
sexual assault and threats; remanded to determine which of named defendants immune or too 
remotely involved to be held liable); Harris v. Chanclor, 537 F.2d 203, 206-07 (5th Cir. 1976) 
(recovery upheld under section 1983 for negligent failure of guard to stop beating of prisoner by 
another guard); Fox v. Sullivan, 539 F.2d 1065, 1066 (5th Cir. 1976) (cause of action exists 
against guard for negligently allowing prisoner to stab plaintiff). But see Arroyo v. Schaefer, 548 
F.2d 47, 50-51 (2d Cir. 1977) (prison officials not negligent for using tear gas powder to quell 
disturbance or for refusing to remove other prisoners from area).

2842. 547 F.2d 1206 (5th Cir. 1977).
2843. Id. at 1218-19.
2844. Id. at 1211. The district court ordered an improvement in the prisoner-guard ratio, the 

continuous presence of two guards in open dormitories, compliance with state fire and sanitation 
codes, a temporary prohibition of new additions to the inmate population, and a detailed long 
range plan by prison officials for constitutional operation of the prison, including proposals to 
upgrade the medical delivery system that in itself deprived inmates of constitutional rights. Id. at 
1213-18.
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Denial or inadequacy of medical care must involve “deliberate 
indifference” to the prisoner’s condition in order to constitute cruel and 
unusual punishment actionable under section 19 8 3.2845 A difference of 
opinion regarding medical treatment to be prescribed is not sufficient 
to establish a claim.2846 The Supreme Court this Term in Estelle v. 
Gamble2™2 further defined the “deliberate indifference” standard as 
the “unnecessary and wanton infliction of pain.”2848 The Court stated 
that cruel and unusual punishment includes not only actions that are 
physically barbarous,2849 but also those punishments incompatible 
with evolving standards of decency.2850 The Court, however, refused 
to allow the prisoner to recover on his claims concerning a great 
variety of medical problems, noting that he had seen a doctor 
seventeen times during a previous three-month period.2851

2845. See, e.g., Massey v. Hutto. 545 F.2d 45, 46-47 (8th Cir. 1976) (per curiam) (prisoner 
received treatment for disabled right hand, skin cancer, poor balance; remand to determine 
whether treatment received for bleeding ulcer); Cotton v. Hutto, 540 F.2d 412, 415 (8th Cir. 
1976) (denial of operation for diagnosed hernia established cause of action under section 1983); 
Westlake v. Lucas, 537 F.2d 857, 860 & n.4 (6th Cir. 1976) (denial of treatment for bleeding 
ulcer creates cause of action under section 1983). But see Hampton v. Holmesburg Prison 
Officials, 546 F.2d 1077, 1081 (3d Cir. 1976) (infrequency of doctor’s trips to prison, which 
delayed treatment of plaintiff for six days, not deliberate indifference). In a significant case this 
term, the Fourth Circuit held that denial of psychiatric diagnosis and treatment can be a 
violation of the eighth amendment. Bowring v. Godwin, 551 F.2d 44, 47 (4th Cir. 1977) (inmate 
entitled to psychiatric treatment if, by reasonable medical certainty, the prisoner’s symptoms 
evidence serious disease, the disease is curable, and a delay in treatment would cause 
substantial harm).

2846. See Smart v. Villar, 547 F.2d 112, 114 (10th Cir. 1976) (no cause of action when 
prisoner received treatment but disagreed with method).

2847. 429 U.S. 97 (1976).
2848. Id. at 105-06.
2849. Id. at 102.
2850. Id. at 106. To constitute deliberate indifference, the prisoner’s complaint must concern 

serious medical needs neglected by prison doctors or officials. Id. at 104-05. Accidents and 
negligence by prison physicians are excluded. Id. at 105-06.

2851. Id. at 107. Mr. Justice Stevens dissented on three grounds: first, the Court’s opinion 
departed from the usual standards of construing pro se complaints liberally; second, the opinion 
merely reaffirmed existing law so that certiorari should not have been granted; and third, the 
standard, by focusing on intent, was articulated in ambiguous terms. Id. at 109.

2852. See United States v. Segal. 549 F.2d 1293, 1296 (9th Cir.) (amount of due process 
required varies with type of proceeding; due process spectrum from greatest to least is criminal 
prosecutions, probation revocation proceedings with imposition of suspended sentence, 
hearings with sentence established, and prison disciplinary proceedings), cert denied, 97 S. Ct. 
2187 (1977); Circuits Note: 1975-1976 Term at 543-45.

Prison disciplinary or administrative action may constitute a 
deprivation of liberty requiring a due process hearing2852 if the state 
conditions such action on the occurrence of specific acts of 
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misconduct.2853 The Supreme Court in Wolff v. McDonnell2*5* 
delineated the due process rights to be afforded inmates in the course 
of disciplinary proceedings. 2855 Although confusion existed following

2853. See Montanye v. Haymes, 427 U.S. 236, 242-43 (1976) (because New York state law 
creates no expectation that transfer will occur only in specified instances of misconduct, no basis 
exists for invoking protections of due process clause); Meachum v. Fano, 427 U.S. 215, 226 
(1976) (absent state law conditioning transfer on specified events, transfer to institution with 
conditions substantially less favorable is within discretion of prison officials and no due process 
rights attach); Wolff v. McDonnell, 418 U.S. 539, 546, 557 (1974) (delineating due process 
rights accorded inmates in disciplinary proceedings when “good time” credits removed for 
flagrant or serious misconduct); Russell v. Oliver, 552 F.2d 115, 116-17 (4th Cir. 1977) (no 
justifiable expectation of due process rights on transfer from one institution to another); Four 
Certain Unnamed Inmates v. Hall, 550 F.2d 1291, 1292 (1st Cir. 1977) (per curiam) (because no 
state statute creates right or expectation that transfer can occur only for misbehavior or other 
specified conduct, prison officials permitted to place several inmates suspected of murder in 
segregation without hearing); Lombardo v. Meachum, 548 F.2d 13, 14-15 (1st Cir. 1977) (no 
hearing required for reclassification transfer resulting from escape attempt because state law did 
not condition transfer on acts of misconduct); Cale v. Paderick, 546 F.2d 577, 578 (4th Cir. 
1976) (per curiam) (transfer to segregation for having knife in cell requires no hearing because 
classification of prisoners within discretion of prison officials); Franklin v. Fortner, 541 F.2d 
494, 496 (5th Cir. 1976) (per curiam) (administrative transfer to maximum security without 
hearing constitutional because transfer need not be based on specific misconduct).

2854. 418 U.S. 539 (1974).
2855. Id. at 563-72 (required procedures include advance written notice of alleged violation; 

ability to call, confront, and cross-examine witnesses if not unduly hazardous to institutional 
safety or correctional goals; and written statement of reasons by factfinder); see Circuits Note: 
1973-1974 Term at 623-25. The procedural safeguards in Wolff are not to be applied 
retroactively. 418 U.S. at 573-74; see Benfield v. Bounds, 540 F.2d 670, 673-74 (4th Cir. 1976) 
(Wolff not applicable to classification board hearings prior to June 26, 1974).

No right to retained or appointed counsel was found in Wolff and the review board was 
determined sufficiently impartial even though it consisted of prison officials. 418 U.S. at 570-71; 
see Baxter v. Palmigiano, 425 U.S. 308, 315 (1976) (inmates have no right to counsel in 
disciplinary hearings); Roberts v. Taylor, 540 F.2d 540, 542 (1st Cir. 1976) (no right to counsel 
at disciplinary hearing when state charge for possession of hypodermic needle and syringe and 
assaulting prison officer pending); Frankos v. LaVallee, 535 F.2d 1346, 1349 (2d Cir.) (per 
curiam) (no right to counsel at disciplinary hearing when state murder charges pending), cert. 
denied, 429 U.S. 918 (1976). The Baxter Court further held that when no state criminal charges are 
pending against a prisoner there is no fifth amendment right to remain silent without the silence 
having adverse evidentiary impact, even though the act that is the subject of the hearing may 
form the basis for a future criminal charge. 425 U.S. at 316-20; accord, Enriquez v. Mitchell, 533 
F.2d 275, 276 (5th Cir. 1976) (per curiam).

The First Circuit this term extended this holding to the situation in which such charges are 
actually pending. Roberts v. Taylor, 540 F.2d 540, 542-43 (1st Cir. 1976) (error for district court 
to grant use immunity to plaintiff charged with possession of hypodermic needle and syringe and 
assault of correctional officer at disciplinary hearing; failure to respond can only give rise to 
adverse inferences, not treated as final admission of guilt). Finally, the Court in Baxter 
distinguished a prisoner’s right to call witnesses at disciplinary hearings from his right to 
confront and cross-examine them, reasoning that confrontation and cross-examination pose an 
inherent threat to prison administration and that adequate decisionmaking bases exist without 
them. 425 U.S. at 322. Although Wolff suggested that a prison disciplinary committee state its 
reasons for refusing to call a witness, the Baxter Court emphasized that this statement had no 
applicability to confrontation and cross-examination. Id.; see 418 U.S. at 567-68.
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Wolff as to whether a distinction should be drawn between 
administrative and disciplinary transfers,2856 2857 the Court in Montanye v. 
Haymes2651 clarified this situation by eliminating any distinction 
between the two actions. 2858

2856. Compare Cooper v. Riddle, 540 F.2d 731, 731-32 (4th Cir. 1976) (affirming lower court 
ruling that due process safeguards applied to proceedings of prison disciplinary committee but 
not to the administrative reclassification committee that transferred prisoners to maximum 
security) with Stevenson v. Robinson, No. 75-2026, at 4 (4th Cir. June 18, 1976) (unpublished 
per curiam opinion) (due process safeguards applicable if prisoner subjected to materially 
adverse conditions whether from administrative or punitive transfer).

2857. 427 U.S. 236 (1976).
2858. Id. at 242 (due process clause in itself does not require hearings before transfer, 

whether or not transfer results from an inmate’s misbehavior, as long as conditions or degree of 
confinement are within original sentence).

2859. See Woodring v. Haynes, No. 76-1091, at 4-5 (4th Cir. July 13,1976) (unpublished per 
curiam opinion) (when West Virginia statutes and parole board regulations require board to 
consider other factors in addition to past criminal record, petitioner’s allegation that only past 
criminal record considered stated prima facie claim of denial of procedural due process). But see 
Cruz v. Skelton, 543 F.2d 86, 88-89 (5th Cir. 1976) (expectation of parole not a right affording 
due process protection), cert, denied, 97 S. Ct. 2980 (1977).

2860. See Finley v. Staton, 542 F.2d 250, 251 (5th Cir. 1976) (per curiam) (complaint alleging 
board failed to follow its own regulations in treatment of petitioner’s application for work-release 
stated cause of action).

2861. See French v. Heyne, 547 F.2d 994, 997 (7th Cir. 1976) (redress for denial of equal 
protection available to prisoners under section 1983).

2862. See id. at 997-99 (prison officials must demonstrate rational basis for various 
distinctions among reformatory inmates made by institutional, educational, and voca
tional programs); Cruz v. Skelton, 543 F.2d 86, 91-94 (5th Cir. 1976) (when parole board 
considered participation in rehabilitative program as one factor among many in parole 
determination, prisoner not denied equal protection when his geographic location precluded 
participation), cert, denied, 97 S. Ct. 2980 (1977); Finley v. Staton, 542 F.2d 250, 250 (5th Cir. 
1976) (per curiam) (Board of Corrections requirement that sex offender obtain special 
certification when applying for work-release program not violative of equal protection); Moeck v. 
Zajackowski, 541 F.2d 177, 181-82 (7th Cir. 1976) (state’s refusal to transport prisoner to 
federal court on same basis as to state court denied equal protection); Hill v. Estelle, 537 F.2d 
214, 215-16 (5th Cir. 1976) (per curiam) (prison regulations restricting hair length for males, 
allowing females more telephone calls than males, and permitting only females to decorate their 
cells did not violate equal protection; no fundamental right impinged and no suspect 
classification created).

2863. 97 S. Ct. 2532 (1977).

Statutes creating certain privileges also may create an expectation 
that must be accorded due process protection. Thus, because the 
expectation of parole is viewed as a right, due process may be denied 
if the requirements of the statute creating the right to parole are not 
followed.2859 Similarly, the expectation of admittance into a state 
work-release program may require due process protection.2860

The right to equal protection of the law is not forfeited upon 
incarceration2861 and classification schemes resulting in unequal 
treatment between prisoners must have a rational relation to a 
legitimate state interest.2862 This Term in Jones v. North Carolina 
Prisoners’ Labor Union, Inc.2863 the Supreme Court overturned a 
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district court order that had struck down on equal protection grounds 
prison officials’ prohibition against the receipt and distribution of 
bulk mail from a prisoners’ union as well as prohibition of union 
meetings among the inmates.2864 Even though bulk mailing and 
meeting rights had been extended to the Jaycees, Alcoholics 
Anonymous, and the Boy Scouts, the Court found that denying these 
rights to the prisoners’ union did not violate the fourteenth 
amendment2865 because a prison is not a public forum and because 
prison officials’ reasonable belief that the union was harmful to prison 
discipline and security was sufficient to justify the discrimination.2866

2864. Id. at 2542.
2865. Id.
2866. Id. at 2542-43. Mr. Justice Marshall, dissenting in Jones, argued that because the union 

meetings would not pose an immediate and substantial threat to the security or rehabilitative 
functions of the prisons, first amendment associational rights and the fourteenth amendment 
guarantee of equal protection prohibited the state from outlawing the meetings altogether. Id. at 
2549 (Marshall, J., with Brennan, J., dissenting).

2867. See Johnson v. Avery, 393 U.S. 483, 485, 488-89 (1969) (reasonable state assistance 
mandated for habeas petitioners includes allowing prisoners to help each other or reasonable 
alternative); Ruiz v. Estelle, 550 F.2d 238, 239 (5th Cir. 1977) (per curiam) (same); Haymes v. 
Montanye, 547 F.2d 188, 191 (2d Cir. 1976) (error for district court to dismiss prisoner’s 
complaint that he was relieved of his assignment as prison librarian because he helped prisoners 
prepare habeas corpus petitions; remand for presentation of evidence as to reason for transfer), 
cert, denied, 97 S. Ct. 2925 (1977); United States v. Evans, 542 F.2d 805, 811 (10th Cir. 1976) 
(right to use law library facilities may be limited in accordance with prison regulations); 
Mawhinney v. Henderson, 542 F.2d 1, 3 (2d Cir. 1976) (punishment for filing court application 
challenging prison procedures violates due process right of access to courts); Moeck v. 
Zajackowski, 541 F.2d 177, 180 (5th Cir. 1976) (due process requirements of fifth and 
fourteenth amendments, which guarantee access to courts, do not grant prisoner right to attend 
court to carry on civil proceedings he initiated); cf. Wolff v. McDonnell, 418 U.S. 539, 576 (1974) 
(opening mail from attorney in presence of inmate not violative of any constitutional right 
including access to courts).

2868 . 97 S. Ct. 1491 (1977).
2869. Id. at 1495-96.
2870. Id. at 1496.
2871. Id. at 1498.

The right to petition for habeas corpus implies a right of access to 
the courts for the purpose of presenting complaints.2867 This Term in 
Bounds v. Smith2868 the Supreme Court reaffirmed that a prisoner 
must have “meaningful” access to the courts.2869 Justice Marshall, 
writing for the majority, observed that this constitutional duty 
required more of the states than merely allowing inmate “writ writers” 
to function;2870 prison authorities were obligated to assist inmates by 
providing adequate law libraries or assistance from persons trained in 
the law.2871 The Court decision did not mandate law libraries but 
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rather suggested equally acceptable alternatives.2872 Although the 
states are free to take economic factors into account in determining 
alternatives that provide equal access, the Court warned that the cost 
of protecting a constitutional right cannot justify its total denial.2873

2872. Id. at 1499-1500 (training of inmates as paralegal assistants, use of paraprofessionals 
and law students as volunteers or in clinical programs, hiring of lawyers on a part-time consultant 
basis, and use of full-time staff attorneys working in new prison legal assistance organizations or 
as part of public defender or legal services offices); cf. Wilson v. Zarhadnick, 534 F.2d 55, 57 
(5th Cir. 1976) (district court lacks article III jurisdiction to require state to furnish library when 
prisoner merely complained that his legal materials had been confiscated and had not 
complained of the absence of law library).

2873. 97 S. Ct. at 1496.
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Constitutional Questions

FIRST AMENDMENT

Facial Overbreadth. When charged under a statute that may
regulate or proscribe rights of speech or press protected by the first 
amendment, a defendant can avoid punishment by attacking the 
statute as unconstitutionally overbroad if its terms might inhibit 
others not before the court in exercising their first amendment 
rights.2874 Because application of the overbreadth doctrine to 
invalidate a statute is “strong medicine,”2875 the Supreme Court has 
fashioned limitations on this relaxation of traditional standing 
rules.2876 2877 In Ward v. Illinois29'1'1 the Court this Term upheld an Illinois 

2874. Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973) (dictum); see Erznoznik v. City of 
Jacksonville, 422 U.S. 205, 215-17 (1975) (statute invalidated because it substantially deterred 
legitimate expression and because there was no readily available narrowing construction by state 
courts). See generally Note, The First Amendment Overbreadth Doctrine, 83 Harv. L. Rev. 844, 
852-58 (1970).

2875. Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973) (White, J.); cf. Coates v. City of 
Cincinnati, 402 U.S. 611,620-21 (1971) (White, J., with Burger, C.J. & Blackmun, J., dissenting) 
(overbroad statute curtailing conduct, not pure speech, should be reviewed only as applied and 
not on its face). Statutes prohibiting behavior that is not constitutionally protected cannot be 
challenged for overbreadth. See United States v. Wise, 550 F.2d 1180, 1186-87 (9th Cir. 1977) 
(vending of copyrighted materials not constitutionally protected behavior; statute proscribing 
such behavior not subject to overbreadth attack); United States v. Top Sky, 547 F.2d 486, 489 
(9th Cir. 1976) (per curiam) (commercial sale of eagle feathers, despite potential effect on Indian 
religious ceremonies, not constitutionally protected; overbreadth attack on Bald Eagle 
Protection Act rejected); United States v. Matya, 541 F.2d 741, 748 (8th Cir. 1976) (gambling 
statute not subject to overbreadth attack), cert, denied, 429 U.S. 1091 (1977).

2876. To accommodate the competing interests of ensuring the legitimate exercise of first 
amendment rights and avoiding undue interference with state legislation, the Court will 
invalidate overbroad statutes that inflict both a real and substantial deterrent effect on 
legitimate expression and that are not readily subject to a narrowing construction. Erznoznik v. 
City of Jacksonville, 422 U.S. 205, 216 (1975). Once the overbreadth of a statute has been 
sufficiently narrowed, it may be applied to prior conduct forseeably within its valid scope. 
Dombrowski v. Pfister, 380 U.S. 479, 491 n.7 (1965); see Thompson v. Gaffney, 540 F.2d 251, 
253 (6th Cir. 1976), cert, denied, 429 U.S. 1078 (1977). In Thompson a Cleveland Heights, Ohio 
ordinance proscribed “insulting” speech. Defendant swore at police officers in 1972. A state 
supreme court decision in 1974 construed a similar Cincinnati ordinance to prohibit only 
“fighting words,” which are unprotected by the first amendment. Id. at 252 (citing Karlin v. City 
of Cincinnati, 39 Ohio St. 2d 107, 314 N.E.2d 162 (1974)). The Sixth Circuit held that the 
narrowing construction of the Cincinnati statute three years after the defendant’s conviction 
under the “almost identical” Cleveland Heights ordinance cured the unconstitutional over
breadth. Id. at 253. Although the broadly worded statute may become constitutional 
because of the narrowing construction, appellate courts will scrutinize the statute as applied. 
Compare id. at 254 (defendant’s failure to provide transcript demonstrating jury instructed to 
convict for protected speech precludes grant of writ of habeas corpus) with Hammond v. 
Adkisson, 536 F.2d 237, 238 (8th Cir. 1976) (writ of habeas corpus granted because trial court 
failed to limit application of subsequently narrowed statute proscribing “abusive language” to 
“fighting words”).

2877. 97 S. Ct. 2085 (1977).
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obscenity statute by inferring that the state court intended to limit the 
application of its general terms.2878 Appellant argued that the Illinois 
statute failed to conform with the Supreme Court’s requirement that 
state law specifically define the proscribed description of sexual 
conduct.2879 The Court, however, found an adequate narrowing 
construction in two Illinois Supreme Court decisions;2880 one case 
expressly incorporated the Court’s guidelines into the statute,2881 and 
the other quoted the examples used by the Court to illustrate the type 
of specific definition necessary to satisfy the guideline.2882 From this 
the Court reasoned that the Illinois court was aware of the need for 
specificity and intended to incorporate the examples as well as the 
guidelines into the statute.2883

2878. See id. at 2088.
2879. Id. at 2090. See generally Miller v. California, 413 U.S. 15, 24 (1973) (obscenity 

guidelines).
2880. 97 S. Ct. at 2090-91. The Court compared the Illinois Supreme Court’s limiting 

construction of the Illinois obscenity statute to the Court’s own construction of the federal 
obscenity statute in Miller v. California, 413 U.S. 15 (1973). 97 S. Ct. at 2091.

2881. See People v. Ridens, 59 Ill. 2d 362, 373, 321 N.E.2d 264, 270 (1974) (construing 
Illinois obscenity statute to incorporate two parts of tripartite test of Miller v. California, 413 
U.S. 15 (1973)), cert, denied, 421 U.S. 993 (1975).

2882. See People v. Gould, 60 Ill. 2d 159, 164-66, 324 N.E.2d 412, 414-15 (1975) (quoting 
examples provided in Miller v. California, 413 U.S. 15 (1973)).

2883. 97 S. Ct. at 2091. The Court noted the recognition by the Illinois court in People v. 
Ridens, 59 D1.2d 362, 372, 321 N.E.2d 264, 269 (1974), cert, denied, 421 U.S. 993 (1975), that a 
limitation on the kinds of sexual conduct validly prohibited cured the statute of substantial 
overbreadth. 97 S. Ct. at 2091. One dissenting Justice argued that the Illinois Supreme Court in 
Ridens expressly had declined to narrow the statute on which the majority relied. 97 S. Ct. at 
2092 n.4 (Stevens, J., with Brennan, Stewart, & Marshall, JJ., dissenting). Justice Brennan, 
joined in dissent by Justice Stewart, would have invalidated the Illinois statute as clearly 
overbroad and unconstitutional on its face. Id. at 2091.

2884. 556 F.2d 9 (D.C. Cir. 1977).
2885. Id. at 13, 16-17. The FCC order defined “indecent” in terms that differentiate it from 

prohibited “obscene” material. Id. at 11, 16.
2886. Id. at 18 (dictum).

In Pacifica Foundation v. FCC2™4 the District of Columbia Circuit 
considered an overbreadth challenge to an FCC order prohibiting the 
broadcast of seven “indecent” words when a reasonable risk exists 
that children will be in the audience.2885 Judge Tamm’s majority 
opinion struck down the order on the statutory ground that the FCC 
improperly censored nonobscene material. Additionally, assuming 
arguendo that the FCC may prohibit the broadcast of nonobscene 
speech, he found that the order was overbroad.2886 He reasoned that 
because use of the seven words is not always offensive, the ban on their 
broadcast regardless of context or their educational value would be 
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unconstitutional.2887 Chief Judge Bazeion, who based his concurrence 
solely on the first amendment, found the FCC definition of “indecent” 
massively overbroad when analyzed under the Supreme Court 
guidelines on obscenity.2888 Overbreadth resulted because the 
definition not only disregarded all but one of the obscenity 
requirements but even failed to satisfy an obscenity test adjusted for 
children.2889

2887. Id. at 17. Judge Tamm noted that the order would prohibit the broadcast of 
Shakespeare’s The Tempest, certain passages from the Bible, and the Nixon tapes. Id. at 17 & 
n.19.

2888. Id. at 20-22. Chief Judge Bazeion felt that first amendment concerns justified limiting 
restrictions on indecency to the same limited regulation as obscenity. Id. at 22.

2889. Id. at 22-23, 28 (Bazeion, C.J., concurring).
2890. West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624, 645 (1943) (first amend

ment forbids state from requiring school children to recite pledge of allegiance).
2891. 430 U.S. 705 (1977).
2892. The petitioners, Jehovah’s Witnesses, objected to the motto on the religious ground 

that their faith offered everlasting life that should not be surrendered for considerations of 
liberty and on the political ground that life is more precious than freedom. Id. at 707 n.2. Before 
bringing suit for injunctive and declaratory relief, petitioners had been found guilty on three 
occasions for violations of a New Hampshire statute that made it a misdemeanor to obscure the 
figures or letters on any license plate. Id. at 707-08.

2893. Id. at 715-16.
2894. Id. at 717. Justice Rehnquist, dissenting, quarreled with the majority’s analysis and 

asserted that the crucial inquiry was whether the statute requiring the state motto to appear on 
license plates placed citizens in the position of appearing to espouse the validity of the message. 
Id. at 721-22 (Rehnquist, J., with Blackmun, J., dissenting). Employing this test, Rehnquist 
determined that requiring defendants to display a well-known motto did not force them to affirm 
or deny their approval of the motto. Id. at 722.

Speech and Political Expression. The first amendment
protects not only the right to speak freely but the “right to refrain 
from speaking at all.”2890 2891 In Wooley v. Maynard2991 the Supreme Court 
considered whether the State of New Hampshire could legitimately 
require its motorists to display the state motto “Live Free or Die” on 
their license plates despite their religious and political objections to 
the slogan.2892 Affirming the three-judge district court’s grant of 
injunctive and declaratory relief against enforcement of the statute, 
the Court determined that a state may not require an individual to 
participate in the dissemination of an ideological message by 
displaying it on his private property for public viewing.2893 This 
conclusion directly reflected the Court’s decision that the individual’s 
right not to be a courier of an unacceptable ideological viewpoint 
outweighs the state’s interest in facilitating identification of passenger 
vehicles and promoting state history and pride.2894
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In United States v. Ramsey2*95 the Supreme Court considered the 
constitutionality of postal regulations that allow customs officials to 
open letters in international mail without probable cause or a search 
warrant.2895 2896 In a well-reasoned opinion by Judge McGowan, the 
District of Columbia Circuit had held that the postal procedures 
violated the first as well as the fourth amendments because use of the 
mails constitutes speech and the mail opening practice inhibits its 
exercise.2897 Reversing the appellate court on both grounds, Justice 
Rehnquist noted that although the postal regulations permit officials 
to open international mail when they have reasonable cause to believe 
that envelopes contain something other than mail, no official may read 
correspondence absent a search warrant.2898 In light of this 
requirement, he concluded that any chill on the exercise of free 
speech was minimal.2899

2895. 97 S. Ct. 1972 (1977).
2896. Id. at 1982-83.
2897. 538 F.2d 415, 420-21 (D.C. Cir. 1976), rev'd, 97 S. Ct. 1972 (1977). The majority found 

that letter mail is a vital means of communication that involves both our deepest privacy and our 
interest in free expression. Id. at 420. The court suggested that in light of the recent disclosures 
concerning illegal mail searches by United States intelligence agencies, citizens must be 
reassured that such indiscriminate practices will not be allowed. Id.

2898. 97 S. Ct. at 1982-83. The Court reversed on fourth amendment grounds because it found 
that opening international mail falls within the border search exception to the search warrant 
requirement. Id. at 1980-82.

2899. Id. at 1983. The dissent insisted that the practice of opening and inspecting private 
letters, without prior notice to the correspondents, is “abhorrent to the tradition of privacy and 
freedom to communicate protected by the Bill of Rights.’’ Id. at 1984 (Stevens, J., with Brennan 
& Marshall, JJ., dissenting).

2900. Richards v. Thurston, 424 F.2d 1281, 1283 (1st Cir. 1970) (recognizing element of 
expression involved in choice of hair length).

2901. 534 F.2d 984 (D.C. Cir. 1976) (per curiam).
2902. Id. at 985-86.

Symbolic conduct that is sufficiently communicative to amount to a 
method of expression also falls within the ambit of the first 
amendment.2900 In United States v. Abney2901 the District of Columbia 
Circuit held that a federal regulation authorizing the superintendent 
of the United States Park Service to grant permission to individuals to 
sleep in a public park in the District of Columbia for more than four 
hours violated the first amendment because it contained no narrow, 
objective, and definite standards to guide licensing discretion.2902 The 
court held that the symbolic conduct of the petitioner, who before his 
arrest had been participating in a vigil to protest Veterans Adminis
tration policies, included sleeping in the park and that unfettered 
discretion in the park officials might impermissibly allow censorship 
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of particular points of view.2903 2904 In another case involving political 
activities the Sixth Circuit held in Moore v. Newell1904 that the right to 
picket does not comprehend coercion designed to elicit money for the 
cause espoused by the picketers.2905 The appellant had been 
convicted of extortion for picketing the premises of a merchant who 
had refused to contribute to a free day care center operated by the 
Black Panthers.2906 The court acknowledged that picketing enjoys 
first amendment protection “even though it may incidentally dis
courage customers from entering ... a store,” but characterized the 
appellant’s actions as “coercive retribution” and refused to accord 
them any constitutional protection.2907 Other courts this term refused 
to extend first amendment protection to nude bathing2908 or to 
falsification of tax forms as an expression of pacifist views.2909

2903. Id.
2904. 548 F.2d 671 (6th Cir. 1977) (per curiam).
2905. Id. at 673.
2906. Id.
2907. Id. The court noted, however, that those who communicate ideas by conduct 

such as patrolling, marching, and picketing are afforded less freedom than those who 
communicate ideas by pure speech. Id. (citing Cox v. Louisiana, 379 U.S. 536, 555 (1965)).

2908. See Williams v. Kleppe, 539 F.2d 803, 806 n.9, 807 (1st Cir. 1976) (upholding National 
Park Service regulation prohibiting nude bathing in Cape Cod Seashore National Park).

2909. United States v. Quilty, 541 F.2d 172, 176-77 (7th Cir. 1976) (citing United States v. 
Malinowski, 472 F.2d 850 (3d Cir. 1973)).

2910. 427 U.S. 539 (1976).
2911. Id. at 570. The Court noted “that prior restraints on speech and publication are the 

most serious and the least tolerable infringement on First Amendment rights.” Id. at 559. While 
the majority confined its holding to the facts, Justice Brennan, concurring, argued that the Court 
should adopt a broad holding prohibiting in all circumstances the imposition of prior restraints 
on information revealed in open court proceedings, disclosed in public documents, or divulged 
by other sources. Id. at 612 (Brennan, J., with Stewart & Marshall, JJ., concurring).

2912. Id. at 563-65. The Court found that the Nebraska Supreme Court did no more than 
imply that measures such as a change in venue, postponement of the trial until public attention 
subsided, and intensive voir dire to screen out jurors with preconceived notions of guilt or 
innocence would provide inadequate protection of the defendant’s rights. Id. at 564-65.

First amendment concerns affecting the press often involve tension 
between the right to report information and a defendant’s sixth 
amendment right to a fair trial. Last Term in Nebraska Press 
Association v. Stuart2910 the Supreme Court struck down a pretrial 
order that restrained publication of confessions and admissions of an 
accused murderer because the potential harm to the defendant failed 
to overcome the strong first amendment presumption against prior 
restraint.2911 The Court carefully limited its holding to the facts of the 
case; specifically, the record lacked evidence that less dramatic 
measures would not protect the accused’s rights2912 and did not clearly 
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demonstrate that the order would serve its intended purpose.2913 The 
limited scope of the holding in Nebraska Press Association was 
suggested by the Fourth Circuit in Central South Carolina Chapters, 
Society of Professional Journalists v. United States District Court2914 in 
which the court, even though dismissing the case on jurisdictional 
grounds, indicated that a trial judge may indirectly prevent the press 
from obtaining information by issuing gag orders to trial partici
pants.2915 The court distinguished Nebraska Press Association as pro
scribing only prior restraints on the publication of information already 
in the possession of the press.2916 2917

2913. Id. at 565-67. The Court reached this conclusion in view of such practical problems as 
the limited territorial jurisdiction of the trial court issuing the order, the trial judge’s difficulty in 
predicting what information will in fact undermine the juror’s impartiality, the problem of 
drafting an order that will effectively keep prejudicial information from prospective jurors, and 
the fact that the events occurred in a small community where rumors would travel quickly by 
word of mouth. Id.

The Court also found two other objections to the restraining order. First, to the extent that the 
order prohibited the reporting of evidence that had been adduced at an open preliminary 
hearing, it violated the settled principle that nothing can prohibit the press from reporting 
events that occur in the courtroom. Id. at 568 (citing Sheppard v. Maxwell, 384 U.S. 333, 362-63 
(1966)). Second, the prohibition against reporting information “implicative” of the accused was 
too vague and too broad. Id.

2914. 551 F.2d 559, 561 (4th Cir. 1977), petition for cert, filed, 46 U.S.L.W. 3068 (U.S. Aug. 
15, 1977) (No. 77-263).

2915. Id. at 562-63. The court noted that Nebraska Press approved the statement in 
Sheppard v. Maxwell, 384 U.S. 333, 363 (1966), that when the trial court finds there is a 
reasonable likelihood that the prejudicial news will prevent a fair trial, it may regulate the 
conduct of the trial participants. 551 F.2d at 562 n.3.

2916. 551 F.2d at 562 n.3.
2917. 547 F.2d 1279 (5th Cir. 1977) (per curiam).
2918. Id. at 1280.
2919. Id. at 1281. The court noted that reliance on such criterion excludes agnosticism or 

conscientious atheism from first amendment protection. Id. On remand to consider what 
constitutes a religion, the court suggested that “a thorough study of the existing case law should 
be accompanied by appropriate evidentiary exploration of philosophical, theological, and other 
related literature and resources on the issue.” Id. The court also found that employment of 
chaplains in federal prisons does not violate the establishment of religion clause. Id. at 1280.

2920. 547 F.2d 483 (9th Cir. 1976) (per curiam).

Relipion. The free exercise of religion clause of the first
amendment formed the basis of two appeals in the circuit courts this 
term. In Theriault v. Silber2911 the Fifth Circuit reviewed the district 
court’s determination that a prisoner’s Eclatarian, or “Church of the 
New Song,” faith did not constitute a religion deserving first 
amendment protection.2918 In remanding, the court held that the 
district court had incorrectly used as one of its criteria whether the 
religion professed a belief in a Supreme Being.2919 The Ninth Circuit 
in United States u. Top Sky2920 would not consider whether the use of 
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eagle feathers by Indians in their religious ceremonies was coercivelj 
burdened by the defendant’s conviction for selling golden eagles and 
their parts to non-Indians.2921 The defendant lacked standing to raise 
the possible free exercise claim that others might have presented 
because he asserted only a commercial interest in the articles.2922

2921. Id. at 484-85. Selling of eagles and their parts violates the Bald Eagle Protection Act, 
16 U.S.C. §668 (1970 & Supp. V 1975).

2922. 547 F.2d at 485.
2923. Miller v. California, 413 U.S. 15, 23 (1973); Roth v. United States, 354 U.S. 476, 485 

(1957).
2924. 413 U.S. 15 (1973).
2925. Id. at 24.
2926. 97 S. Ct. 1756 (1977).
2927. Id. at 1767.
2928. Id. at 1760-63.
2929. Id. at 1764-65. Justice Powell, concurring, would have limited the Court’s holding to 

prosecutions under federal statutes because the case presented no question concerning limits on 
state power to define community standards for purposes of applying its own laws. Id. at 1768.

2930. Id. at 1765.

Obscenity. Obscenity is not protected speech under the first
amendment; therefore, persons who produce, distribute, and use 
obscene materials may be subject to criminal penalties.2923 In Miller v. 
California2924 the Court established a three-part test for distinguish
ing obscenity from protected speech: whether the average person 
applying contemporary community standards would find that the 
work, taken as a whole, appeals to the prurient interest; whether the 
work depicts or describes in a patently offensive way sexual con
duct specifically defined by applicable state law; and whether the 
work taken as a whole lacks serious literary, artistic, political, or 
scientific value.2925 This Term in Smith v. United States2926 the 
Supreme Court held that state statutes regulating the distribution of 
obscene materials do not conclusively define the contemporary 
community standards to be applied in prosecutions under federal 
obscenity law.2927 In Smith the defendant was charged with violating 
federal law by mailing obscene materials to adults even though the 
applicable state law only prohibited the sale of such materials to 
minors.2928 In rejecting the defendant’s argument that the community 
standard in his prosecution must be defined by state law, the Court 
found that questions of contemporary community standards, like 
those of “reasonableness,” cannot be frozen by legislatures; they are 
for the jury to decide in its traditional role as factfinder.2929 The state 
statute also lacked conclusive effect because state law is not 
determinative in a federal prosecution.2930 The Court added, however, 
that the statute was properly introduced at the defendant’s trial as 
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“relevant evidence of the mores of the community whose legislature 
enacted the law.”2931

2931. Id. at 1767.
2932. 541 F.2d 810 (9th Cir. 1976).
2933. Id. at 811.
2934. Id. at 813.
2935. 551 F.2d 1155 (9th Cir. 1977).
2936. Miller v. California, 413 U.S. 15, 33 (1973).
2937. 551 F.2d at 1157 (alleged obscene material should be judged by “the standard of the 

hypothetical average person in the community, but in determining this average standard you 
must include the sensitive and the insensitive, in other words, you must include everyone in the 
community”).

2938. Id. at 1158 (jury should consider “the community as a whole, young and old, educated 
and uneducated, the religious and the irreligious, men and women and children, from all walks of 
life”).

2939. Id. at 1158-59 (question involved is how the material “would have impressed the 
average person, or a member of a deviant sexual group at the time they received the picture”).

2940. Id. at 1157-58.
2941. Id. at 1158 (children should be excluded from instructions until the Supreme Court 

clearly indicates that inclusion is proper).

In United States v. Obscene Magazines, Films, and Cards2932 the 
Ninth Circuit upheld a trial judge’s determination that seized 
materials as a matter of law could not be found obscene in the absence 
of evidence of community standards.2933 In his dissent, Judge Trask 
insisted that the judge had abdicated his duty to apply the Miller 
standards as if he himself were the Los Angeles jury and argued that 
the lack of extrinsic evidence of community standards did not relieve 
the judge of that responsibility because expert testimony to prove 
obscenity is not necessary when the materials themselves are placed 
in evidence.2934

The question of the makeup of the community whose standards 
determine whether particular materials are obscene was addressed 
this term in United States v. Pinkus.2935 Relying on the Supreme 
Court’s directive that materials be judged according to their impact 
on the “average person,” rather than the “particularly susceptible” or 
“totally insensitive”2936 individual, the defendant in Pinkus challenged 
jury instructions that included in the relevant community both 
sensitive as well as insensitive individuals,2937 children as well as 
adults,2938 and members of deviant social groups as well as average 
persons.2939 Considering the instruction as a whole, the Ninth Circuit 
found no reversible error, viewing the inclusion of sensitive and 
insensitive persons as merely an “elaboration on the concept of the 
total community.”2940 Moreover, the inclusion of children in the in
struction, although unnecessary and undesirable, did not constitute 
reversible error because the entire community explicitly was made the 
appropriate standard for consideration.2941 Finally, the court allowed
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the deviant appeal instruction because the only requirement for such 
an instruction is that the group be defined with some specificity, and 
that requirement was met by the government evidence.2942

2942. Id. The specificity requirement was met by a government witness who testified that the 
materials appealed to the prurient interest of sadomasochists, homosexuals, and persons 
interested in group sex. Id. at 1158-59.

2943. Miller v. California, 413 U.S. 15, 24, 27 (1973) (emphasis added).
2944. 97 S. Ct. 2085 (1977).
2945. Id. at 2091.
2946. Id. at 2088.
2947. Id. at 2090-91. In a similar holding, the Ninth Circuit this term found that the federal 

statute prohibiting the mailing of obscene material incorporated the examples of specific sexual 
conduct used in Miller even though the statute applied to conduct that occurred prior to Miller. 
United States v. Cutting, 538 F.2d 835, 838-39 (9th Cir. 1976) (en banc).

2948. 97 S. Ct. at 2089.
2949. Id. at 2092 (Stevens, J., with Brennan, Stewart, & Marshall, JJ., dissenting).
2950. Id. at 2094 (Stevens, J., with Brennan, Stewart, & Marshall, JJ., dissenting).

By defining obscenity as materials that “depict or describe, in a 
patently offensive way, sexual conduct specifically described" by state 
law as written or as construed, the Miller Court sought to ensure that 
dealers in sexual materials would have fair notice that their activities 
might be subject to prosecution.2943 This Term in Ward v. Illinois29™ 
the Court affirmed the defendant’s conviction for selling obscene 
sadomasochistic materials even though the Illinois statute under 
which he was convicted contained open-ended terms.2945 The Court 
found that the defendant had adequate notice even if the statute 
lacked specificity, because the Illinois Supreme Court previously had 
held that similar materials violated the same statute.2946 The Court 
also found that the statute met the Miller specificity requirement 
because the Illinois court in a postMiller decision had indicated an 
intent to incorporate into the statute both the patently offensive 
requirement and the Miller examples of the kind of conduct a 
legislature can proscribe as patently offensive.2947 Moreover, because 
the examples in Miller were not intended to be exhaustive, the fact 
that the materials at issue were not mentioned was not deter
minative.2948

In a strongly worded dissent, Justice Stevens characterized the 
majority’s holding as an abandonment of the effort to respond to the 
due process problems posed by the “inherent vagueness of the 
obscenity concept.”2949 Stevens argued that the Illinois statute failed 
the specificity test envisioned in Miller because the Illinois Supreme 
Court’s construction of the statute had merely specified that the 
examples in Miller were covered without limiting coverage to those 
examples.2950
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This Term the Supreme Court considered whether juries may be 
instructed that evidence of pandering to prurient interests in the 
creation, promotion, or dissemination of materials is relevant in 
determining whether particular materials are “utterly without 
redeeming social significance.” In Splawn v. California2951 the Court 
held that the defendant’s first amendment rights were not violated 
by the use of such an instruction.2952 Justice Stevens, dissenting, 
argued that the instruction might have led the jury to find the de
fendant guilty because of the manner in which his films were ad
vertised even though the films themselves may have had some social 
significance.2953

2951. 97 S. Ct. 1987 (1977).
2952. Id. at 1989-90; see United States v. Pinkus, 551 F.2d 1155, 1159-60 (9th Cir. 1977) 

(evidence sufficient to support pandering charge when evidence introduced from which 
jury could infer that defendant had deliberately represented his materials as erotically arousing 
and had solicited buyers indiscriminately).

2953. 97 S. Ct. at 1992-93 (Stevens. J., with Brennan. Stewart. & Marshall, JJ., dissenting). 
The dissent also argued that truthful statements about the sexual provocativeness of a film that 
are neither misleading nor offensive are protected by the first amendment and should not be 
used as evidence of obscenity. Id.

2954. See. e.g.. Marks v. United States, 97 S. Ct. 990, 995 (1977) (Miller may not be applied 
retroactively to the defendant ’s detriment): Hamling v. United States, 418 U.S. 87 (1974) (Miller 
must be applied retroactively if the defendant will benefit from retroactive application); United 
States v. Cutting, 538 F.2d 835, 842 (9th Cir. 1976) (en banc) (defendant not entitled to Miller 
local standards instruction because record did not indicate that he would have benefited from 
that instruction); United States v. Linetsky, 533 F.2d 192, 202 (5th Cir. 1976) (any count based 
on materials that are not obscene under both tests must be dismissed).

2955. Hamling v. United States. 418 U.S. 87, 102 (1974). Under the previous Roth-Memoirs 
obscenity test, an obscenity' conviction is valid only if “the dominant theme of the material, 
taken as a whole, appeals to a prurient interest in sex; the material is patently offensive because 
it affronts contemporary community standards relating to the description or representation of 
sexual matter and the material is utterly without redeeming social value.’ Memoirs v. 
Massachusetts. 383 U.S. 413, 418 (1966) (plurality opinion); see Roth v. United States, 354 U.S. 
476, 484 (1957).

2956. 538 F.2d 835 (9th Cir. 1976) (en banc), cert, denied, 429 U.S. 1052 (1977).
2957. Id. at 840-42.

Courts often are confronted with the question whether the current 
obscenity test enunciated in Miller should be applied retroactively.2954 
The Supreme Court has held that any constitutional principle 
enunciated in Miller that would benefit litigants must apply in a case 
in which judgment was not final when the law changed.2955 This term 
the Ninth Circuit in United States v. Cutting2956 considered whether 
the application of a local community standard under Miller would 
have benefited the defendant in a case in which the jury was 
instructed to use the national community standard under the old 
obscenity test.2957 In a sharply divided opinion, the majority upheld 
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the jury instruction and conviction because excising references t( 
the national standard would not have materially affected the jur 
deliberations.2958 The majority reached this conclusion because nc 
evidence was presented at trial from which the jury could infer thai 
the national standard was stricter than the local one.2959 The disseni 
argued that the issue should be remanded for an evidentiary hearing 
to determine whether in fact the local community standard was more 
liberal than a national standard, in which case the use of the Miller 
local standard would be required.2960

2958. Id. at 840.
2959 Id. at 840-41. The majority also upheld the instruction because the jury was 

admonished to consider the impact of the material on the “average person,” an instruction that 
represents the “essentials” of the “community standards” test. Id. at 841.

2960. Id. at 844-45 (Hufstedler, J., with Koelsch, Ely, & Choy, JJ., dissenting).
2961. 430 U.S. 188 (1977).
2962. Id. at 196; see United States v. Linetsky, 533 F.2d 192, 201-02 (5th Cir. 1976) 

(dismissal of obscenity count required if materials are not obscene under both Roth-Memoirs test 
and Miller test).

2963. 430 U.S. at 194-96. The Court also reaffirmed its holding in Hamling that “any 
constitutional principle enunciated in Miller which would serve to benefit petitioners must be 
applied in their case.” Id. at 196-97 (quoting Hamling v. United States, 418 U.S. 87,102 (1974)).

2964. 413 U.S. 483 (1973).
2965. See United States v. Christian, 549 F.2d 1369, 1372 (10th Cir. 1977) (no uncon

stitutional restraint in absence of showing that prompt hearing not made available); United 
States v. Sherwin, 539 F.2d 1, 9 (9th Cir. 1976) (en banc) (seizure not invalid when defendants 
failed to object to delay in hearing date).

The Supreme Court in Marks v. United States2961 held that the 
Miller standard does not apply retroactively when it works to the 
detriment of the defendant by imposing criminal liability for conduct 
not punishable under the old obscenity test.2962 Specifically, the Court 
found that the defendants, who were indicted prior to the Miller 
decision, were entitled to jury instructions requiring the jury to acquit 
unless the materials involved were “utterly without redeeming social 
value” because the old criterion imposed a heavier burden on the 
Government than the Miller standard, which mandates an acquittal 
when the material lacks serious political, literary, artistic, or scientific 
value.2963

Two cases decided this term addressed the problem of prior 
restraint posed by pretrial seizure of allegedly obscene materials. 
Both the Ninth and Tenth Circuits followed Heller u. New Tor/? 2964 in 
holding that seizures pursuant to a valid search warrant prior to 
adjudication of obscenity are permissible, provided a prompt 
adversary hearing on the obscenity question is available at the request 
of the parties.2965 Heller also holds that prior to such a hearing the 
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Government has no right to retain copies of materials that are not 
needed for evidentiary purposes.2966

2966. See United States v. Christian, 549 F.2d 1369, 1371-72 (10th Cir. 1977) (Heller 
requires that seizure of film for evidentiary purposes must be accomplished with less restraint 
on showing of film until after opportunity for prompt adversary hearing); United States v. 
Sherwin, 539 F.2d 1, 9 (9th Cir. 1976) (Heller requires grant of party’s request for return of 
seized copies not needed for evidentiary purposes pending adversary hearing on obscenity 
question).

2967. U.S. CONST, art. I, §9, cl. 3; id. art. I, §10, cl. 1.
2968. 97 S. Ct. 2290 (1977).
2969. Id. at 2300-02. The issue arose when the original death penalty statute was 

invalidated by the Supreme Court’s decision in Furman v. Georgia, 408 U.S. 238 (1972). At the 
sentencing hearing following the defendant’s conviction for murder, the jury found mitigating 
circumstances and recommended life imprisonment. 97 S. Ct. at 2295. Under the statute in 
effect at the time of the murders, the jury's recommendation would have been determinative, but 
the trial judge used his authority under the new statute to overrule the jury’s recommendation 
and sentenced the defendant to death. Id. at 2295-97.

2970. Id. at 2297.
2971. Id. at 2297-99. The ex post facto clause does not limit legislative control of remedies 

and procedures that do not affect the quantum of punishment attached to the crime or the 
degree of proof necessary to establish guilt. Id. at 2298; see Beazell v. Ohio, 269 U.S. 167, 170 
(1925) (well-settled that statutory changes in mode of trial that insubstantially disadvantage 
defendant and do not deprive him of a defense not barred by ex post facto clause).

2972. Id. at 2299. The Court pointed out that under the old statute the death penalty was 
presumed unless the jury recommended mercy. Id. Under the new statute, separate hearings are 
held for defendants to present mitigating evidence. Id. After the jury renders an advisory 
sentence based on its perception of mitigating and aggravating factors in the case, the judge may 
impose the death penalty, but only upon a written finding that mitigating circumstances are 
insufficient to outweigh the aggravating circumstances. Id. In addition, the Florida Supreme 
Court must review each sentence of death under the “clear and convincing” standard. Id. Thus, 
the Court viewed the procedural amendment to be ameliorative, adding that it is “axiomatic 

EX POST FACTO LAWS

Although the procedural guarantees in the Bill of Rights were 
originally applicable only to the Federal Government, the ex post 
facto clause has always applied to the states.2967 2968 This Term the 
Supreme Court in Dobbert v. Florida2963 upheld imposition of the 
death sentence under a state statute enacted after the date of the 
crime, but before defendant’s trial.2969 The defendant argued that 
application of the amended statute constituted an ex post facto law 
that deprived him of an earlier substantive right to have the jury 
determine whether he should be sentenced to death.2970 The Court 
rejected the ex post facto claim, finding the changes in the law to be 
procedural.2971 In addition, although the old statute might have been 
more favorable to the defendant given the particular facts of his case, 
the Court found the amended statute to be ameliorative because it 
provided additional safeguards for defendants.2972
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As a second ex post facto claim, Dobbert argued that no valid death 
penalty existed in Florida at the time of his offense because the 
Florida Supreme Court had invalidated the earlier controlling 
statute.2973 The Court thought subsequent invalidation on constitu
tional grounds was irrelevant; the earlier statute provided “fair 
warning” to the defendant that he could be sentenced to death if 
convicted of first degree murder.2974

that an ex post facto law must be more onerous than the prior law. Id. at 2298. But cf. id. at 2301 
(ex post facto challenge not barred when sentence received under new law no more onerous than 
that possible under old).

2973. Id. at 2300.
2974. Id. The defendant asserted as a third ex post facto claim that the amended statute 

required a defendant sentenced to life imprisonment to serve at least 25 years before becoming 
eligible for parole. Id. Prior law contained no such limitation, but the Court held that the 
defendant could not complain of changed burdens attaching to a life sentence because he was 
sentenced to death. Id.

2975. Id. at 2304-05. (Stevens, J., with Brennan & Marshall, JJ., dissenting). Justice Stevens, 
who assumed that Dobbert would be regarded ultimately as “nothing more than an archaic 
gargoyle,’’ assailed the majority’s “fair warning” doctrine as a demeaning construction of a 
majestic bulwark of the Constitution. Id. at 2307. (Stevens, J., with Brennan & Marshall, JJ., 
dissenting); cf. id. at 2304 n.4 (Stevens, J., with Brennan & Marshall, JJ., dissenting) (to support 
“fair warning” doctrine, majority cites single case on finality of civil judgments and none on ex 
post facto clause).

2976. Id. at 2304 (Stevens, J., with Brennan & Marshall, JJ., dissenting). Justice Stevens 
pointed out that Lindsey v. Washington, 301 U.S. 397, 401 (1937) invalidated a mandatory 15- 
year sentence imposed on a defendant pursuant to a statute effective at the time of trial when the 
controlling statute at the time of the crime would have imposed a 15-year sentence only at the 
discretion of the trial judge. 97 S. Ct. at 2304. This change in law was invalid under the ex post 
facto clause because the later statute increased the probability of a more severe sentence. Id. at 
2305. Stevens found the result in Dobbert at odds with the holding of Lindsey, the later statute in 
Dobbert created the possibility of a death sentence that could not have been lawfully imposed 
when the offense was committed. Id.

2977. Id. One rationale behind the prohibition against ex post facto laws is the fear that the 
legislature, by imposing penalties for past conduct, “may be acting with a purpose not to prevent 
dangerous conduct generally, but to impose by legislation a penalty against specific persons or 
classes of persons.” Id. at 2305 n.7 (Stevens, J., with Brennan & Marshall, JJ., dissenting).

2978. 97 S. Ct. 1987 (1977).
2979. Id. at 1991.

Dissenting, Justice Stevens objected to the Court’s use of “fair 
warning” as the touchstone for adjudication of ex post facto claims.2975 
He noted that the test was not only a departure from prior case law 
and unworkable,2976 but also ignored other important values under
lying the constitutional prohibition, such as protection against 
improperly motivated or capricious legislation.2977

This Term the Supreme Court also invoked the distinction between 
procedure and substance in Splawn v. California,2978 in which it 
rejected an ex post facto challenge to jury instructions given in an 
obscenity case and authorized by a statute enacted after the 
defendant’s arrest.2979 According to the Court, the new statute did not 
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create any new substantive offense and did not change the 
interpretation of any substantive elements of the crime so as to 
deprive the defendant of constitutionally fair warning of the conduct 
prohibited.2980 Rather, it simply specified the type of evidence 
relevant in determining whether the materials in question were utterly 
without redeeming social importance.2981

i 
t

2980. Id.; see Bouie v. City of Columbia, 378 U.S. 347, 355 (1964) (retroactive application of 
new judicial interpretation of trespass statute to cover act of remaining on premises of another 
after receiving notice to leave deprived defendants of right to fair warning of criminal 
prohibition).

2981. 97 S. Ct. at 1991. The defendant claimed, based on his reading of a California Supreme 
Court decision. People v. Noroff, 67 Cal. 2d 791, 433 P.2d 479, 63 Cal. Rptr. 575 (1967), that 
but for the enactment of the new statute the evidence of pandering introduced at his trial would 
not have been admissible on the substantive obscenity offense. 97 S. Ct. at 1991. The Court, 
however, relied on the California Court of Appeals opinion in Splawn, which expressly rejected 
the defendant’s interpretation of Noroff. Id. In light of its emphasis upon the procedural nature 
of the statutory change in Splawn and its suggestion in the Dobbert opinion that nonsubstantive 
changes could not be ex post facto, the Court’s reference to reserving the question whether 
petitioner would have had a tenable claim under the ex post facto clause if the new statute had 
permitted the introduction of evidence that would have been previously excluded under 
California law is curious. Id.

2982. See Degler v. Don Hutto, 553 F.2d 49, 50-51 (8th Cir. 1977) (per curiam) (application 
of statute including larceny as underlying crime for felony murder did not violate due process 
when statute was in effect at time of defendant’s offense although not in effect on date of trial).

2983. 537 F.2d 1170 (4th Cir. 1976).
2984. Id. at 1175. it'
2985. Id. 5*
2986. Id. *i

%

The relationship between the time of the questioned conduct and 
the effective date of the statute purporting to criminalize such 
conduct is necessarily crucial in ex post facto determinations.2982 In 
United States v. Johnson2983 the defendant was charged under the 
Drug Abuse Prevention and Control Act of 1970 with conspiracy to 
distribute heroin beginning June 1, 1970 and continuing until 
November 3, 1972.2984 He challenged his conviction under the Act on 
the ground that the Act did not become effective until May 1, 1971, 
eleven months after the inception of the alleged conspiracy.2985 The 
court, however, held that when a statute takes effect after the 
formation of a conspiracy, its application to a continuing conspiracy 
does not fall within the prohibition against ex post facto laws.2986 In 
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two other decisions, the Sixth and District of Columbia Circuits 
respectively held that the date of the offense did not bar application of 
changed criteria for parole release2987 or furlough privileges.2988

2987. See Ruip v. United States, 555 F.2d 1331,1335-36 (6th Cir. 1977). The court reasoned 
that a law restricting parole eligibility could be ex post facto. Id. at 1334-35; accord, Warden v. 
Marrero, 417 U.S. 653, 663 (1974) (dictum) (repeal of previously available parole eligibility 
would present serious question under ex post facto clause); Love v. Fitzharris, 460 F.2d 382, 
384 (9th Cir. 1972) (per curiam) (under California law, parole eligibility is part of sentence and 
thus part of law annexed to crime; any change working to prisoner’s disadvantage may not be 
applied retroactively), vacated as moot, 409 U.S. 1100 (1973). Nevertheless, the court held that 
the administrative guidelines in question did not have the force and effect of law, but were 
flexible standards that aided the Parole Commission in making its decisions. 555 F.2d at 1335; 
see notes 2730-38 supra and accompanying text (parole guidelines). Thus, because the 
Commission could eschew the guidelines and grant or deny parole in its discretion, the 
guidelines did not violate the ex post facto clause. 555 F.2d at 1335-36.

2988. See Milhouse v. Levi, 548 F.2d 357, 364 (D.C. Cir. 1976). Under the old criteria, 
furloughs were made available to those inmates who were judged by the Department of 
Corrections to be trustworthy, regardless of the severity of their crimes; under the new order 
issued by the Attorney General, furlough eligibility was restricted to persons who had been 
convicted of certain crimes and who were within six months of release. Id. at 358-59. The court 
held that furlough privileges are neither an element of punishment attached to an initial 
conviction, nor an integral part of the sentencing procedure, but merely internal rehabilitation. 
Id.

Application of laws or regulations that work to the detriment of prisoners should not suggest 
that laws and regulations that benefit them will also be applied retroactively. See Franks v. 
Estelle, 543 F.2d 567, 568 (5th Cir. 1976) (per curiam) (equal protection not violated by 
nonretroactive application of Texas statute requiring credit for time spent in custody pending 
conviction and sentence or of Department of Corrections policy permitting state prisoners in 
federal custody to earn good time toward state sentences), cert, denied, 97 S. Ct. 1561 (1977).
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Substantive Defenses

INSANITY

The Model Penal Code proposed by the American Law Institute 
provides that an accused is not criminally responsible for his actions if 
at the time of the alleged offense he suffered from a mental illness or 
defect that caused him to lack the substantial capacity to appreciate 
the wrongfulness of his act or to conform his behavior to the 
requirements of the law.2989 The federal courts of appeals have 
universally adopted standards governing the insanity defense that are 
similar or identical to this provision.2990

2989. The American Law Institute (ALI) formulation provides that: “A person is not 
responsible for criminal conduct if at the time of such conduct as a result of mental disease or 
defect he lacks substantial capacity either to appreciate the ¡wrongfulness] of his conduct or to 
conform his conduct to the requirements of the law.” Model Penal Code §4.01 (Proposed 
Official Draft 1962). This term the Sixth Circuit stressed that the standard does not require both 
an inability to appreciate wrongfulness and an inability to conform to the law; either will suffice. 
United States v. Carr, 550 F.2d 1058, 1059 (6th Cir. 1977) (per curiam) (erroneous jury 
instruction): see United States v. Segna, 555 F.2d 226, 232-3.3 (9th Cir. 1977) (rejecting 
definition of wrongfulness as legally wrong and contrary to public morality and adopting 
subjective approach measured by what is contrary to one’s own conscience); United States v. 
Sullivan, 544 F.2d 1052, 1055-56 (9th Cir. 1976) (reaffirming that term "wrongfulness” in 
Model Penal Code means moral, not criminal, wrongfulness).

In addition, the Tenth Circuit emphasized that the jury should be explicitly instructed that 
only the defendant’s mental state at the time of the offense is relevant to the insanity defense. 
Gillihan v. Rodriguez, 551 F.2d 1182, 1188-89 (10th Cir. 1977) (upholding jury instruction to 
acquit defendant of murder if reasonable doubt exists about his sanity at time of offense, even if 
he was sane at earlier and later times).

2990. See, e.g., United States v. Carr, 550 F.2d 1058, 1059 (6th Cir. 1977) (per curiam) 
(Model Penal Code standard adopted by court in 1968); United States v. Lemon, 550 F.2d 467, 
470 (9th Cir. 1977) (Model Penal Code standard adopted by court in 1970); United States v. 
Portis, 542 F.2d 414, 419 (7th Cir. 1976) (test of insanity based on definition formulated by 
ALI).

The ALI Model Penal Code defines "mental disease or defect” as not including abnormalities 
manifested only by repeated criminal or otherwise antisocial conduct. Model Penal Code 
§4.01(2) (Proposed Official Draft 1962). Whether the court may instruct the jury according to 
the ALI definition that abnormality manifested only by repeated criminal or otherwise antisocial 
conduct is not a mental disease or defect sufficient to establish the insanity defense has divided 
the circuit courts. Compare United States v. Thomas, 536 F.2d 274, 277 (8th Cir. 1976) 
(approving instruction when only evidence supporting insanity defense consisted of repeated 
antisocial and criminal behavior) with United States v. Lemon, 550 F.2d 467, 470 (9th Cir. 1977) 
(disapproving instruction that mental disease does not include repeated criminal or antisocial 
conduct, but affirming conviction because defendant's insanity defense not premised on such 
conduct) and United States v. Burks, 547 F.2d 968, 970-71 (6th Cir. 1976) (disapproving jury 
instruction that includes Model Penal Code definition of mental disease and warning lower 
courts to eschew it), cert, granted, 91 S. Ct. 2919 (1977) (No. 76-6528).
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A criminal defendant is presumed sane until he rebuts that 
presumption2991 by introducing evidence of his insanity.2992 Once the 
defense adduces some evidence of insanity at the time the crime was 
committed, the practice in the federal courts has been to shift the 
burden to the Government to prove sanity beyond a reasonable 
doubt.2993 That practice may change, however, in light of the Supreme 
Court’s opinion this Term in Patterson v. New York.299* The 
defendant in Patterson, accused of shooting his wife’s lover, argued as 
an affirmative defense that he had “acted under the influence of 
extreme emotional disturbance.”2995 In holding that New York’s 
requirement that the defendant prove emotional disturbance by a 
preponderance of the evidence comported with the due process 

2991. See, e.g., United States v. Monroe, 552 F.2d 860, 863 (9th Cir.) (defendant presumed 
sane until defense introduces evidence of insanity), cert, denied, 97 S. Ct. 2936 (1977); United 
States v. Dresser, 542 F.2d 737, 742 (8th Cir. 1976) (same); United States v. Portis, 542 F.2d 
414, 416 (7th Cir. 1976) (defendant produced sufficient evidence to rebut presumption of 
sanity).

Whether a defendant is entitled to a bifurcated trial, in which one jury decides the 
insanity issue and another decides the merits, has divided the circuits. The Fifth Circuit holds 
that due process does not require such a procedure, but the District of Columbia Circuit 
encourages this practice. Compare Murphy v. Florida, 496 F.2d 553, 557 (5th Cir. 1974) (no due 
process right to bifurcated trial), read on other grounds. 421 U.S. 794 (1975) with United States 
v. Green, 463 F.2d 1313, 1314-15 (D.C. Cir. 1972) (bifurcated trial proper when single trial 
would prejudice issue of guilt). The First Circuit noted this term that the use of bifurcated trials 
prevents possible prejudice. See Buzvnski v. Oliver, 538 F.2d 6, 7 n.l (1st Cir.) (commenting 
that bifurcated trial eliminated possibility that evidence on insanity would influence jury 
determination concerning whether defendant possessed requisite intent), cert, denied, 429 U.S. 
984 (1976).

2992. See United States v. Monroe. 552 F.2d 860, 863 (9th Cir.) (evidence that anxiety 
neurosis prevented defendant from conforming conduct to requirements of law sufficient to raise 
issue of insanity), cert, denied, 97 S. Ct. 2936 (1977); United States v. Carr, 550 F.2d 1058, 1059 
(6th Cir. 1977) (per curiam) (testimony of competent psychiatrist that defendant incapable of 
conforming conduct to law sufficient to establish prima facie showing of legal insanity); United 
States v. Munz, 542 F.2d 1382, 1386 (10th Cir. 1976) (evidence of defendant’s low intelligence 
and history of psychiatric disorders sufficient to dissipate presumption of sanity), cert, denied, 
429 U.S. 1104 (1977).

2993. See, e.g., United States v. Segna, 555 F.2d 226. 230-31 (9th Cir. 1977) (error for 
prosecutor to argue that jury should convict unless convinced by scientific evidence that 
defendant insane); United States v. Burks, 547 F.2d 968, 969 (6th Cir. 1976) (Government 
failed to prove defendant’s insanity beyond reasonable doubt), cert, granted, 91 S. Ct. 2919 
(1977) (No. 76-6528); United States v. Dresser, 542 F.2d 737, 742 n.8 (8th Cir. 1976) (issue of 
insanity left to jury unless reasonable man viewing facts in light most favorable to Government 
would necessarily have reasonable doubt concerning defendant’s sanity).

2994. 97 S. Ct. 2319 (1977).
2995. Id. at 2321: see N.Y. Penal Law S 125.25(l)(a) (McKinney 1975) (extreme emotional 

disturbance for which there was reasonable explanation at time crime committed shall constitute 
affirmative defense to second-degree murder charge).
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clause,2996 2997 the Court reviewed its decision in Leland v. Oregon,2991 
which held that states could force the accused to prove insanity 
beyond a reasonable doubt, and declined to overrule it.2998 After 
Patterson, then, the states may continue to place the burden of 
proving insanity upon the defendant without offending due 
process.2999

2996. 97 S. Ct. at 2324. Patterson more broadly held that the prosecution need only bear the 
burden of proof beyond a reasonable doubt on those elements of the crime established under 
state law. Id. at 2327. The Court warned, however, that its holding should not be interpreted as 
allowing states to reallocate criminal elements by statute to lessen the prosecution’s burden. Id.

2997. 343 U.S. 790 (1952).
2998. 97 S. Ct. at 2325; see Leland v. Oregon, 343 U.S. 790, 799 (1952) (placing burden of 

proving insanity upon defendant did not violate basic standards of justice). In Patterson the 
Court distinguished Mullaney v. Wilbur, 421 U.S. 684 (1975), which struck down a Maine statute 
placing upon the accused the burden of proving by a preponderance of the evidence that a killing 
occurred in the heat of passion on sudden provocation. The Patterson Court commented that 
because the statute in Mullaney required the prosecution to establish malice aforethought, it 
effectively placed the onus of proving the absence of heat of passion on the prosecution as an 
element of the offense. 97 S. Ct. at 2328-29.

2999. Prior to Patterson, the continuing validity of Leland was questioned in light of more 
recent Supreme Court decisions. See Buzynski v. Oliver, 538 F.2d 6, 9-10 (1st Cir.) (upholding 
Maine statute placing upon the defendant the burden of proving insanity by a preponderance of 
the evidence), cert, denied, 429 U.S. 984 (1976). Buzynski, decided prior to Patterson, observed 
that the trend in Supreme Court pronouncements on the burden of proof cast doubt on the 
continued validity of state requirements that the defendant prove insanity, but declined to 
invalidate the statute without express guidance from the Court. Id. at 9-10; see Mullaney v. 
Wilbur, 421 U.S. 684, 704 (1975) (prosecution must prove beyond reasonable doubt that 
defendant did not commit murder in heat of passion on sudden provocation); In re Winship, 397 
U.S. 358, 364 (1970) (due process requires prosecution to prove all elements of crime beyond a 
reasonable doubt). See generally Underwood, The Thumb on the Scales of Justice: Burdens of 
Persuasion in Criminal Cases, 86 Yale L.J. 1299 (1977).

3000. See United States v. Hendrix, 542 F.2d 879, 880-82 (2d Cir. 1976) (noting varying 
approaches in the federal courts), cert, denied, 430 U.S. 959 (1977).

3001. See Fed. R. Evid. 301 (imposing burden of going forward on party against whom 
presumption directed but leaving ultimate burden of persuasion on party against whom it was 
originally cast). See generally McCormick §345, at 882.

3002. United States v. Segna, 555 F.2d 226, 231 (9th Cir. 1977); United States v. Hendrix,
542 F.2d 879, 882 (2d Cir. 1976), cert, denied, 430 U.S. 959 (1977). The primary support for the 
position that the jury ought to be permitted to consider the presumption derives from an early 
Supreme Court case. See Davis v. United States, 160 U.S. 469,486 (1895) (presumption of sanity 
permits jury to “assume at the outset that the accused is criminally responsible for his acts”).

In the federal courts, controversy continues to surround the 
question whether the jury should be permitted to consider the 
presumption of sanity after the defense has offered rebuttal 
evidence.3000 Adhering to the “bursting bubble” theory of pre
sumptions,3001 the Second and Ninth Circuits agreed this term that 
once the defendant has rebutted the presumption of sanity, the 
presumption disappears from the case and should not be included 
either in jury instructions or in trial discussion before the jury.3002 * In 
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United States v. Segna3003 the Ninth Circuit held that the prosecutor’s 
reference in closing argument to the presumption of sanity 
constituted plain error when the defendant had made a prima facie 
showing of insanity and had successfully attacked the credibility of 
the prosecutor’s closing argument.3004 Similarly, in United States v. 
Hendrix3005 the Second Circuit decided that the presumption of sanity 
would be treated merely as a procedural mechanism for allocating the 
burdens of proof, thus conforming with the treatment of civil 
presumptions.3006 The court held, however, that absent a defense 
objection, reference to the presumption either in closing argument or 
instructions would not constitute plain error.3007

"“93. 555 F.2d 226 (9th Cir. 1977).
,004. Id. at 230-31; accord, United States v. Arroyave, 465 F.2d 962, 963 (9th Cir. 1972) (per 

■ jriam).
3005. 542 F.2d 879 (2d Cir. 1976), cert, denied, 430 U.S. 959 (1977).
3006. Id. at 882.
3007. Id. at 882-83. The Seventh Circuit has held that after the prosecution rebuts a 

defendant’s evidence of insanity, the defendant is entitled to a surrebuttal on that issue. See 
United States v. Portis, 542 F.2d 414, 418 (7th Cir. 1976). The Portis court emphasized that the 
trial court bears a special responsibility to see that an accused who propounds an insanity plea 
be provided every opportunity to refine his argument. Id.

3008. See United States v. Dwyer, 539 F.2d 924, 927 (2d Cir. 1976) (reversible error for trial 
court to exclude defense psychiatrist’s crucial testimony on insanity); United States v. Walker, 
537 F.2d 1192, 1194 (4th Cir. 1976) (conviction vacated because trial court denied continuance 
to allow defense to develop insanity defense).

When a court appoints a psychiatrist to assist in preparing an insanity defense, however, the 
defendant is not necessarily entitled to a psychiatrist of his own choosing. See United States v. 
Lincoln, 542 F.2d 746, 750 (8th Cir. 1976) (trial court’s denial of defendant’s request for 
specific psychiatrist not abuse of discretion when psychiatrist already appointed by court on two 
different occasions without defense objection), cert, denied, 429 U.S. 1106 (1977).

3009. See United States v. Lemus, 542 F.2d 222, 223 (4th Cir. 1976) (per curiam) (testimony 
and written evaluation of defendant by government psychiatrist held ample support for finding 
of sanity), cert, denied, 430 U.S. 947 (1977).

3010. See United States v. Portis, 542 F.2d 414, 418-20 (7th Cir. 1976) (trial court’s 
admission of clinical psychologist’s opinion testimony not abuse of discretion because jury 
informed of his education and experience and could evaluate his opinion).

The courts of appeals do not hesitate to reverse lower court rulings 
that deny the defense sufficient opportunity to obtain and present 
psychiatric evidence probative of insanity.3008 Once the defense puts 
forward such testimony, however, the Government may sustain its 
burden of proving the defendant’s sanity through similar use of 
psychiatric testimony,3009 or it may present testimony by a clinical 
psychologist with appropriate experience,3010 by a lay person in 
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conjunction with expert testimony,3011 or by a lay person alone wb 
observed the accused at or near the time the offense was commit 
ted.3012 As a preliminary matter, however, the Government mus 
demonstrate that its expert had adequate opportunity to observe th< 
accused.3013

3011. See United States v. Munz, 542 F.2d 1382, 1391 (10th Cir. 1976) (testimony of bank 
teller that defendant was calm during robbery and testimony of employer that defendant 
behaved normally on day of crime supported expert opinion of sanity), cert, denied, 429 U.S. 
1104 (1977); United States v. Thomas, 536 F.2d 274, 277 (8th Cir. 1976) (testimony of victim, 
parole officer, and arresting federal agent that defendant coherent and responsive on day of 
crime reinforced expert testimony).

3012. See United States v. Dresser, 542F.2d737,742 (8th Cir. 1976) (lay testimony sufficient 
to submit insanity issue to jury despite contrary expert testimony by two defense psychiatrists 
and witnesses’ brief encounter with defendant). But see United States v. Burks, 547 F.2d 968, 
970 (6th Cir. 1976) (dictum) (noting that lay testimony by individuals who may have had little 
opportunity to view the accused but who attest to his sanity is of little probative worth), cert, 
granted, 97 S. Ct. 2919 (1977) (No. 76-6528).

3013. See United States v. Walker, 537 F.2d 1192, 1195 (4th Cir. 1976) (improper for 
prosecution expert to testify because single 'brief psychiatric interview did not provide 
substantial opportunity to observe defendant).

Moreover, government experts may be required to address specifically the Model Penal Code 
criteria for determining insanity. See United States v. Burks, 547 F.2d 968, 969-70 (6th Cir. 
1976) (although prosecution experts might testify broadly regarding knowledge of defendant, 
conviction reversed because such testimony had little probative value and did not rebut 
defendant’s evidence of insanity), cert, granted, 97 S. Ct. 2919 (1977) (No. 76-6528).

3014. 411 U.S. 423 (1973).
3015. Id. at 432-33 (entrapment defense prohibits police from instigating criminal act by 

unwary innocent); accord, United States v. Steinberg, 551 F.2d 510, 513 (2d Cir. 1977).
3016. Hampton v. United States, 425 U.S. 484, 488 (1976) (entrapment defense focuses on 

defendant’s predisposition to commit the crime); accord, United States v. Reynoso-Ulloa, 548 
F.2d 1329, 1335 (9th Cir. 1977) (essential element in entrapment defense is lack of criminal 
predisposition); see, e.g., United States v. Garcia, 546 F.2d 613, 615 (5th Cir.) (although 
entrapment defense focuses primarily on defendant’s predisposition, court must also consider 
extent of government involvement), cert, denied, 97 S. Ct. 1608 (1977); United States v. Quinn, 
543 F.2d 640, 647 (8th Cir. 1976) (no entrapment when Government merely provided 
opportunity for commission of crime); United States v. Martin, 533 F.2d 268, 269 (5th Cir. 
1976) (per curiam) (entrapment exists when Government implants criminal design in 
defendant’s mind).

ENTRAPMENT

In United States v. Russell30™ the Supreme Court reiterated that the 
nonconstitutional defense of entrapment protects an otherwise 
innocent person from conviction for a crime that law enforcemenl 
officers unfairly encouraged him to commit.3015 Because the defense 
is designed to shield the unwary innocent rather than the unwary 
criminal, the defendent must show that he was induced to perpetrate 
a crime that he was not predisposed to commit3016 and that the 
inducement originated with a government agent or with an individual 
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directed by a government agent.3017 Because entrapment is a strictly 
personal defense, a defendant who was not personally induced by a 
government agent may not assert the entrapment defense claimed by 
a codefendant.3018

3017. See United States v. Glaeser, 550 F.2d 483, 486-87 (9th Cir. 1977) (inducement by 
Government necessary element of entrapment defense); United States v. Garcia, 546 F.2d 613, 
615 (5th Cir.) (if instigator of criminal design not government agent, entrapment defense does 
not apply; evidence that defendant talked to alleged instigator insufficient to establish instigator 
as agent of Government), cert, denied, 97 S. Ct. 1601 (1977).

3018. See United States v. Glaeser, 550 F.2d 483, 486 n.2 (9th Cir. 1977) (trial court’s failure 
to give requested entrapment instruction regarding coconspirator irrelevant to validity of 
defendant’s conviction because defendant never directly contacted by government agent; 
accused may not assert a defense of derivative or secondary entrapment).

3019. See, e.g.. United States v. Puma, 548 F.2d 508, 510 (5th Cir. 1977) (per curiam) (when 
Government furnished contraband used by informant in drug transaction, it merely provided 
opportunity for defendant to carry out previously designed conspiracy); United States v. Ratcliffe, 
550 F.2d 431, 434 (9th Cir. 1976) (per curiam) (when contractor, with approval of police, 
completed airstrip to be used in smuggling operation, Government furnished opportunity, but not 
inducement, to commit crime); United States v. Rueter, 536 F.2d 296, 298 (9th Cir. 1976) 
(opportunity’ provided by Government for defendant to buy drugs not inducement when accused 
initially approached informant seeking contraband).

3020. See United States v. Melchor Moreno, 536 F.2d 1042, 1050-51 (5th Cir. 1976) 
(absence of threats or coercion does not preclude entrapment as matter of law).

3021. United States v. Reynoso-Ulloa, 548 F.2d 1329, 1334 (9th Cir. 1977) (summarizing 
Hampton and Russell}.

3022. Id. at 1336 & n.ll; see United States v. Gonzales-Benitez, 537 F.2d 1051, 1054 (9th 
Cir.) (claim that informant suggested importation scheme and supplied heroin highly relevant 
to, though not determinative of, issue of defendant’s predisposition), cert denied, 429 U.S. 
923 (1976). In Reynoso-Ulloa the Ninth Circuit observed that the Government’s conduct 
should be viewed as one of several factors indicative of the defendant’s predisposition, none of 
which alone should be determinative. These factors include the character, reputation, and prior 
record of the defendant; whether the suggestion of the crime was initially made by the 
Government; whether the defendant engaged in the activity for profit; and, most importantly, 
whether the defendant manifested a reluctance, overcome only by repeated government 
inducement, to engage in the criminal activity. 584 F.2d at 1336. The court added that it knew of 
no case finding entrapment without evidence of the defendant’s initial reluctance. Id. at 1336 
n.ll.

Although proof that the Government used deceit or provided an 
opportunity for the commission of the crime is insufficient to establish 
inducement supporting a defense of entrapment.3019 the defendant is 
not required to show that he was threatened or coerced.3020 Because 
the “focal point of the defense is the predisposition of the defendant, 
rather than the nature of Government conduct,”3021 evidence of 
encouragement given by government agents is relevant chiefly for its 
value in assessing the defendant’s predisposition.3022 Finally, 
although recent cases indicate a trend away from such restrictions, the 
defendant may be required to admit all elements of the charged 
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offense before the entrapment defense is presented to the jury,3023 
presumably because the assertion of an entrapment defense logically 
implies an admission of the acts charged. Similarly, when the 
defendant has already entered a guilty plea, he may not subsequently 
challenge the validity of that plea by alleging entrapment.3024

3023. Compare United States v. Glaeser, 550 F.2d 483, 486-87 (9th Cir. 1977) (dictum) 
(appellate court must reverse if trial judge refused entrapment instruction solely because 
defendant refused to admit all elements of crime; here, however, evidence of entrapment 
insufficient to merit submission to jury) and United States v. Paduano, 549 F.2d 145, 148-49 
(9th Cir. 1977) (jury instruction that the defendant’s entrapment plea necessarily admitted all 
elements of two counts of indictment was error; conviction not reversed because defense counsel 
did not object to instruction) with United States v. Ramirez, 533 F.2d 138, 141 (5th Cir. 1976) 
(dictum) (in asserting entrapment defense, defendant necessarily admitted acts charged against 
him) and Circuits Note: 1974-1975 Term at 435-36, 436 n.1620 (collecting cases and noting 
logical inconsistency of denying commission of crime while claiming entrapment).

The Glaeser court relied upon an earlier Ninth Circuit decision that expressly disavowed the 
circuit’s prior practice of requiring an accused to admit all elements of the charge before availing 
himself of the entrapment defense. United States v. Demma, 523 F.2d 981, 985 & n.6 (9th Cir. 
1975) (en banc) (Hufstedler, J.) (admission rule cannot be justified by inconsistency theory 
because in most other contexts, defendant permitted to raise inconsistent defenses). As the 
Demma decision itself observes, no logical inconsistency inheres in a denial of intent or state of 
mind and an assertion of entrapment because, absent intent, no crime has occurred. Id. at 986. 
See also United States v. Hart, 546 F.2d 798, 803 (9th Cir. 1976) (en banc) (Demma ruling given 
retroactive effect), cert, denied, 429 U.S. 1120 (1977). The Second Circuit this term held that a 
defendant could utter a general denial of knowledge while seeking to establish an entrapment 
defense, although it reserved the question whether an accused could deny all participation in the 
criminal activity and assert entrapment. United States v. Swiderski, 539 F.2d 854, 859 & n.4 (2d 
Cir. 1976), rev'd on other grounds, 548 F.2d 445 (2d Cir. 1977). See generally id. at 859 n.4 
(collecting cases demonstrating division in the circuits).

3024. See Summers v. United States, 538 F.2d 1208, 1209 (5th Cir. 1976) (per curiam) 
(voluntary guilty plea to cocaine distribution charge conclusive concerning guilt regardless of any 
potentially valid defenses, including defense of entrapment).

3025. See United States v. Ratcliffe, 550 F.2d 431, 434 (9th Cir. 1976) (per curiam) (evidence 
that Government passively allowed defendants to continue building airstrip for smuggling 
operations not sufficient to create jury question); United States v. One 1974 Jeep, 536 F.2d 
1285, 1286 (9th Cir. 1976) (per curiam) (arrangements by DEA to make controlled delivery of 
package discovered by customs agents to contain cocaine not sufficient to create jury question).

3026. Although the courts of appeals utilize varying formulations, almost without exception 
the quantum of proof required to present an entrapment defense to the jury is minimal. Compare 
United States v. Garcia, 546 F.2d 613, 615-16 (5th Cir.) (any evidence that Government 
implanted criminal design in defendant’s mind requires submission of entrapment charge to 
jury), cert, denied, 97 S. Ct. 1608 (1977) and United States v. Ratcliffe, 550 F.2d 431, 434 (9th 
Cir. 1976) (per curiam) (defendant need make only “slight testimony”) and United States v. 
Boone, 543 F.2d 412, 415 (D.C. Cir. 1976) (per curiam) (evidence based solely upon defendant’s 
testimony sufficient to require entrapment instruction to jury) with United States v. Steinberg, 
551 F.2d 510, 513-14 (2d Cir. 1977) (defendant must initially prove inducement by 
preponderance of evidence; burden of persuasion then shifts to Government).

The defendant bears the initial burden of producing evidence that, 
if true, would be probative of government inducement,3025 although 
even slight evidence of inducement generally will create a question 
for the trier of fact.3026 If a defendant presents sufficient evidence of 
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government inducement,3027 the Government must then prove 
beyond a reasonable doubt that the defendant was predisposed to 
commit the crime.3028 In meeting its burden of persuasion on 
predisposition, the Government may introduce evidence of prior 
related misconduct.3029 The prosecution may also introduce evidence 
indicating the willingness with which the defendant accepted 
government offers to participate in criminal activity.3030 The Ninth 
Circuit this term in United States v. Rosenfeld3031 held that when the 
defendant proffers evidence that is sufficient to create a jury question 
but insufficient to constitute entrapment as a matter of law, the 
Government need not present any independent evidence in order to 
avoid a dismissal because the jury would be entitled to disbelieve the 
defendant’s claim.3032

3027. See, e.g., United States v. Boone, 543 F.2d 412, 414-15 (D.C. Cir. 1976) (per curiam) 
(testimony by defendant together with evidence of monetary inducement by government agent 
sufficient to raise factual question of predisposition); United States v. Hodge, 539 F.2d 898, 906 
(6th Cir. 1976) (defendant’s testimony that he had not participated in previous drug dealings 
and that he responded only to relative’s financial crisis sufficient to require jury determination), 
cert, denied, 429 U.S. 1091 (1977); United States v. Martin, 533 F.2d 268, 269 (5th Cir. 1976) 
(per curiam) (conflicting evidence whether Government or defendant initiated drug transaction 
created factual question for jury).

3028. See, e.g., United States v. Steinberg, 551 F.2d 510, 513-14 (2d Cir. 1977) (after 
defendant proves inducement by government agent, Government must then prove defendant’s 
predisposition to commit offense); United States v. Quinn, 543 F.2d 640, 647 (8th Cir. 1976) 
(affirming jury instructions placing burden on Government to prove beyond reasonable doubt 
that defendant not entrapped); United States v. Swiderski, 539 F.2d 854, 857 (2d Cir. 1976) (if 
defendant provides evidence of inducement, Government must prove defendant’s criminal 
predisposition), rev’d on other grounds, 548 F.2d 445 (2d Cir. 1977).

3029. See United States v. Rosenfeld, 545 F.2d 98, 101 (10th Cir. 1976) (jury could 
reasonably find criminal predisposition based in part on evidence of earlier drug offense), cert, 
denied, 97 S. Ct. 1572 (1977); United States v. Watkins, 537 F.2d 826, 827 (5th Cir. 1976) (in 
trial for illegal possession of shotgun, evidence of related illegal handgun transaction admissible 
on issue of predisposition).

3030. See, e.g., United States v. Esquer-Gamez, 550 F.2d 1231, 1234 (9th Cir. 1977) 
(defendant’s willingness to become involved in cocaine sales sufficient to show predisposition); 
United States v. Mahon, 549 F.2d 1198, 1198 (8th Cir.) (per curiam) (defendant’s ready 
participation in two heroin sales supported finding of predisposition), cert, denied, 91 S. Ct. 2685 
(1977); United States v. Spain, 536 F.2d 170, 173 (7th Cir.) (defendant’s eagerness to sell 
contraband to agents contributed to finding of predisposition), cert, denied, 429 U.S. 833 (1976).

3031. 545 F.2d 98 (10th Cir. 1976), cert, denied, 97 S. Ct. 1572 (1977).
3032. Id. at 101-02.
3033. 425 U.S. 484 (1976).
3034. See Circuits Note: 1974-1975 Term at 432-33, 432 n.1600, 433 nn.1601-03 (collecting 

cases and discussing pre-Hampton conflict of authority).

Prior to the Supreme Court’s decision last Term in Hampton v. 
United States3033 the courts of appeals had adopted varying positions 
on the question whether a finding of criminal predisposition fore
closed any further examination of government conduct.3034 Ostensibly
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relying on United States v. Russell,3035 a plurality of the Supreme 
Court ruled in Hampton that the entrapment defense could never be 
based upon government misconduct, no matter how egregious, when 
the defendant was found to be criminally predisposed.3036 In 
Hampton the government agent had acted both as the supplier of 
narcotics to the defendant and as his subsequent purchaser. 3037 Two 
members of the Court agreed with the plurality that such conduct was 
not enough to overcome proof of the defendant’s criminal disposition, 
but found it unnecessary to further conclude that no amount of 
government involvement in criminal activity would ever support an 
entrapment defense.3038 Taking into account the three dissenters, a 
majority of the Court would not impose an absolute barrier to the 
assertion of an entrapment defense founded on egregious government 
misconduct, even if the defendant’s predisposition has been 
shown.3039 Although the lower courts before and after Hampton have 
allowed presentation of entrapment defenses grounded at least in part 
on alleged government misconduct, they have demonstrated a 
continuing reluctance to characterize government misconduct as 
violative of due process.3040

3035. 411 U.S. 423 (1973); see Hampton v. United States, 425 U.S. 484, 488-90 (plurality 
opinion of Justice Rehnquist, Chief Justice Burger, and Justice White) (Russell ruled out 
possibility that entrapment defense could rest on any factor but criminal predisposition).

3036. 425 U.S. at 490. Justice Rehnquist observed that when police commit illegal acts in 
concert with a predisposed defendant, the remedy lies not in freeing the equally culpable 
defendant, but in prosecuting the officers under applicable state or federal law. Id.

3037. Id. at 498 (Brennan, J., with Stewart & Marsall, JJ., dissenting).
3038. Id. at 495 (Powell, J., with Blackmun, J., concurring). Justice Powell indicated, 

however, that cases allowing an entrapment defense based on outrageous government 
misconduct would be rare, hinting that the defendant’s burden of proof would be steep. See id. at 
495 & n.7 (misconduct would be particularly difficult in contraband cases, in which difficulties 
of detection demand undercover involvement); accord, United States v. Quinn, 543 F.2d 640, 
648 (8th Cir. 1976) (investigative agents may cooperate extensively with defendant before 
violating due process or causing invocation of court’s supervisory function).

3039. 425 U.S. at 492-93 (Powell, J., with Blackmun, J., concurring); id. at 497 (Brennan, J., 
with Stewart & Marshall, JJ., dissenting).

3040. See, e.g., United States v. Duff, 551 F.2d 187, 188 (7th Cir. 1977) (per curiam) (fact 
that government informant may have supplied contraband that defendant later sold to agent not 
due process violation); United States v. Ryan, 548 F.2d 782, 789 (9th Cir. 1976) (government 
agent’s attempts to persuade coconspirator to cooperate by implying that his health would suffer 
did not violate due process; challenge suggested by Russell can be invoked only upon shocking 
governmental misconduct), cert, denied, 97 S. Ct. 1644 (1977); Ainsworth v. Reed, 542 F.2d 243, 
244 (5th Cir. 1976) (because aggressive government conduct involving use of informant who was 
old friend of defendant not outrageous, no valid due process claim), cert, denied, 430 U.S. 917 
(1977); United States v. Robinson, 539 F.2d 1181, 1184 & n.3 (8th Cir. 1976) (when illegal 
scheme proposed by defendant, agent’s assistance in conspiracy to rob bank not so outrageous 
as to violate due process), cert, denied, 429 U.S. 1101 (1977).
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Statistical Survey

The tables on the following pages set out the rates of success of 
defendants on issues litigated this term before each circuit court of 
appeals and the Supreme Court. Comparisons of this data from year 
to year hopefully will help indicate trends within each Circuit or 
concerning a particular issue. Inasmuch as this data has not been 
included in prior editions of the Circuits Note, however, its principal 
use at present may be confined to satisfying reader curiosity.

The figures in the tables represent the number of defendants who 
successfully raised a given issue (denoted on the left) out of the total 
number of cases in which that issue was considered (denoted on the 
right). Similarly, the column furthest to the right indicates the ratio of 
cases on a particular issue raised via habeas corpus proceedings to 
the total number of cases considering the issue. Because it is common 
for defendants to raise more than one issue on appeal, the total for each 
circuit exceeds the number of criminal cases litigated during the term.

Of course, the outcome of any criminal appeal is dependent upon its 
own unique set of facts. The variations in success rates between the 
circuits may reflect nothing more than an uneven distribution of 
meritorious appeals. On the other hand, a sampling of 100% of a large 
population generally provides reliable data and cuts against such easy 
dismissal of the results.
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1. This category includes questions regarding the scope of the rule, “fruits of the poisonous 
tree,” and standing to assert the rule.

2. This category includes questions regarding prosecutorial discretion; indictments, 
informations, and grand juries; preliminary hearings; joinder and severance; and venue, 
jurisdiction, and removal.

3. This category includes questions regarding both competency to stand trial and competency 
to plead guilty.

4. This category includes questions regarding the right to jury trial, jury selection, and control 
of the jury, including contamination of the jury and pretrial and trial publicity.

5. This category includes questions regarding judicial discretion, disqualification and recusal, 
the contempt power, jury instructions, and judicial misconduct.

6. This category includes questions regarding prosecutorial misconduct with respect to 
evidence and statements made by the prosecutor during trial.

7. This category includes questions regarding the general admissibility of evidence, opinion 
1—nrivilpap splf-incrimination, and hearsay.

Issue Raised 1st 2nd 3rd 4th 5th

Search and Seizure 3/17 2/11 3/5 0/13 11/113
Electronic Surveillance 3/8 2/9 0/0 0/1 2/10
Arrest 0/1 0/3 0/2 2/4 0/9
Identification 0/2 0/3 0/3 0/6 1/9
Confessions 1/3 1/10 0/1 1/14 5/27
Exclusionary Rule1 0/2 1/9 0/0 0/3 2/11

Charging Process2 1/12 4/27 1/12 3/21 5/51
Bail 0/1 1/1 0/0 0/2 0/3
Discovery 0/3 1/10 1/3 1/8 4/33
Continuance 0/1 0/2 0/0 1/5 2/8
Speedy Trial 0/3 5/17 0/0 0/1 2/21
Defendant’s Competency3 0/0 0/0 1/3 0/1 2/12
Guilty Pleas 0/3 2/8 1/6 3/13 7/32
Double Jeopardy 0/3 2/12 0/0 1/14 2/9

Right to Counsel 1/4 1/8 2/4 4/18 5/32
Jury Problems4 3/5 0/5 1/3 2/13 3/37
Conduct of Trial Judge5 2/15 6/38 3/13 3/26 12/100
Conduct of Prosecutor6 1/6 2/14 1/5 3/7 10/54
Evidentiary Problems7 1/18 9/54 1/16 2/34 23/129

Sentencing Procedures8 0/3 4/13 3/6 3/20 4/16
Substantive Sentencing
Problems9 3/6 1/2 2/4 4/6 3/24

Special Sentencing
Problems10 0/3 3/6 1/1 5/14 3/13

Parole 0/0 2/6 0/2 1/2 1/10
Probation 0/0 0/1 0/0 1/5 0/2
Prisoners’ Rights11 2/4 7/16 2/4 1/36 20/41

Elements of Crimes 0/3 0/6 0/0 0/13 6/21
Defenses12 0/1 1/7 0/0 0/5 0/12
Conspiracy13 0/2 1/9 1/1 0/4 3/21
Federal Statutory
Construction 2/6 5/16 0/5 1/15 5/30

Other Constitutional
Considerations14 1/5 0/4 2/5 1/9 0/3

TOTALS 24/140 63/327 26/104 43/333 143/893
17% 19% 25% 13% 16%
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8. This category includes questions regarding presentencing procedures and reports, 
including access to such reports, and reductions, corrections, and increases in sentences.

9. This category includes questions regarding multiple counts, concurrent and split 
sentences, prior convictions, and credit against sentence.

10. This category includes questions regarding harsher sentences after appeal, sentencing 
under specific statutes, the hospitalization of the mentally ill, and cruel and unusual 
punishment.

11. This category includes questions regarding civil rights actions by prisoners, prison 
disciplinary proceedings, prisoners’ access to courts, prisoners’ first amendment rights, and 
cruel and unusual treatment of prisoners.

12. This category includes questions regarding the defenses of insanity and entrapment.
13. This category includes questions regarding the existence of the conspiracy, defendant’s 

participation in the conspiracy, and liability of coconspirators.
14. This category includes questions regarding vagueness, equal protection, due process, and 

other constitutional issues not covered elsewhere.

7th 8th 9th 10th D.C. S. Ct. Totals Habeas

2/18 2/64 10/75 1/23 4/20 3/9 50/420 (12%) 21/420 (5%)
0/6 2/18 5/22 0/1 2/4 0/2 20/95 (21%) 3/95 (3%)
0/2 0/7 1/7 0/1 1/4 0/0 4/49 (8%) 10/49 (20%)
0/6 1/7 1/5 0/0 0/3 0/1 5/56 (9%) 17/56 (30%)
1/10 0/22 5/16 0/5 0/2 0/6 16/123 (13%) 16/123 (13%)
0/3 0/4 0/17 0/0 0/4 0/5 3/64 (5%) 7/64 (11%)

1/17 4/41 3/45 1/14 2/7 0/4 29/273 (11%) 17/273 (6%)
0/1 0/1 0/3 0/0 0/0 0/0 1/17 (6%) 3/17 (18%)
1/12 0/15 0/16 0/6 0/5 0/1 8/120 (7%) 8/120 (7%)
0/0 0/5 0/3 0/2 0/2 0/0 3/33 (9%) 3/33 (9%)
1/5 0/12 0/11 0/6 0/1 0/1 10/91 (11%) 9/91 (10%)
0/2 1/7 0/6 0/2 0/0 0/0 4/35 (11%) 16/35 (46%)
2/3 3/20 2/21 0/2 0/2 1/3 23/123 (19%) 56/123 (46%)
1/7 3/13 4/14 0/6 0/1 1/6 17/92 (18%) 14/92 (15%)

2/10 4/14 1/16 0/14 2/9 0/3 22/144 (15%) 44/144 (31%)
0/8 1/18 2/21 0/10 0/5 0/2 12/134 (9%) 30/134 (22%)
2/40 5/70 5/53 3/31 3/14 1/5 50/446 (11%) 36/446 (8%)
1/15 2/21 2/22 0/9 0/1 0/1 22/171 (13%) 24/171 (14%)
4/43 6/85 2/70 0/23 5/20 0/3 59/542 (11%) 31/542 (6%)

2/5 1/12 0/9 0/5 0/3 1/2 19/99 (19%) 15/99 (15%)

4/6 2/18 3/11 0/3 0/0 0/2 24/90 (27%) 17/90 (19%)

1/4 0/9 2/10 1/6 0/4 2/4 19/80 (24%) 11/80 (14%)

2/3 0/10 0/4 0/6 0/2 0/2 6/48 (13%) 20/48 (42%)
1/3 0/6 0/6 0/0 0/0 0/0 2/24 (8%) 6/24 (25%)

6/13 6/16 1/14 1/6 0/1 0/7 47/160 (29%) 14/160 (9%)

1/1 3/21 0/16 1/8 0/6 0/3 11/106 (10%) 4/106 (4%)
1/7 0/11 4/25 0/4 1/4 0/0 8/82 (10%) 3/82 (4%)
1/7 2/12 1/14 0/2 0/1 0/0 10/78 (13%) 0/78 (0%)

5/18 2/36 7/31 1/11 0/2 0/2 29/181 (16%) 4/181 (2%)

0/4 2/7 1/5 0/15 0/13 2/18 9/90 (10%) 7/90 (8%)

12/279 52/602 62/588 9/221 20/140 11/92 542/4066 466/4066
15% 9% 11% 4% 14% 12% (13%) 11%
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Footnote numbers appearing in italics indicate that case has been 
named in the text as well as in the footnotes.
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