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Brewer v. Williams, Massiah, and
Miranda: What Is “Interrogation”?

When Does It Matter?
Yale Kamisar*
I didn’t even know what those words [“psychological coercion”]
meant, until I looked them up in the dictionary after I was accused
of using it. . . .
Shucks, I was just being a good old-fashioned cop, the only kind
I know how to be. . . .
I have never seen a prisoner physically abused, though I heard
about those things in the early days. . . .
That type of questioning just doesn’t work. They’ll just resist
harder.
You have to butter ‘em up, sweet talk ‘em, use that—what’s the
word?—“psychological coercion. ”

—Captain Learning, reminiscing about his “Christian
burial speech” nine years later.1
On Christmas Eve, 1968, a ten-year-old girl, Pamela Powers, disappeared
while with her family in Des Moines, Iowa.2 Defendant Williams, an escapee
from a mental institution and a deeply religious person,3 was suspected of
murdering her, and a warrant was issued for his arrest.4 Williams telephoned
a Des Moines lawyer, McKnight, and on his advice surrendered himself to the
Davenport, Iowa, police.5
Captain Learning and another Des Moines police officer arranged to drive
the 160 miles to Davenport, pick up Williams, and return him directly to Des
* Professor of Law, University of Michigan; A.B. 1950, New York University; LL.B. 1954, Columbia
University; LL.D. 1978, John Jay College of Criminal Justice (CUNY).
As usual, I am greatly indebted to my colleague, Jerold H. Israel, for the many hours he has spent with
me discussing various aspects of this article. As usual, too, we have not always agreed. I am also indebted to
Welsh S. White, Visiting Professor of Law, University of Pennsylvania and Professor of Law, University of
Pittsburgh, for comments on an earlier draft of portions of this article and for permitting me to read, and
profit by, a draft of his forthcoming article on police trickery in inducing confessions. Finally, I am
indebted to Mitchell L. Chyette and Ethan Falk, presently third-year law students at the University of
Michigan, for their valuable research assistance.
1. Lamberto, Learning's “Speech”: “I'd do it again," Des Moines Register, April 7, 1977, § B, at 1, col.
1.
2. Brewer v. Williams, 430 U.S. 387, 390 (1977) (Burger, C.J., dissenting). In view of the extensive
discussion of Williams, the “Christian burial speech” case, in Kamisar, Foreword: Brewer v. Williams—A
Hard Look at a Discomfiting Record, 66 Geo. L.J. 209 (1977), a brief description of the case should suffice
here.
3. 430 U.S. at 412 (Powell, J., concurring).
4. Id. at 390.
5. Id.
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Moines.6 Both the trial court7 and the federal district court8 found that
defense attorney McKnight and the Des Moines police agreed that Williams
would not be “questioned” until after he returned to Des Moines and
conferred with his lawyer.9 Before being driven back to Des Moines, Williams
was advised of his rights many times—by McKnight over the phone, by Kelly
(his Davenport attorney), by the Davenport judge who arraigned him on the
warrant, by a Davenport police officer, and by Learning himself.10
More important, Williams asserted his rights many times. He retained
counsel in both Des Moines11 and Davenport.12 He requested and was granted
a private meeting with the Davenport judge.13 After Learning arrived and
advised him of his rights, Williams requested and was granted two private
meetings with attorney Kelly.14 Kelly, furthermore, told Learning that
Williams was not to be questioned until he met with McKnight.15 Kelly also
requested, but was refused, permission to ride back with his client.16 Finally,
on the trip back, Williams told Learning several times that he would tell him
“the whole story” after he saw McKnight in Des Moines.17
The Court’s reading of the record, and the best reading,18 is that not long
after Captain Learning and his prisoner left Davenport and entered the
freeway, the captain delivered his now famous “Christian burial speech.”19
Although there are two significantly different versions of “the speech,”20 I
shall proceed, as did the Supreme Court and lower federal courts, on the
assumption that there was only one.21 According to the Court’s opinion, the
detective addressed Williams as “Reverend” and continued:
“I want to give you something to think about while we’re
traveling down the road .... Number one, I want you to
observe the weather conditions, it’s raining, it’s sleeting, it’s
freezing, driving is very treacherous, visibility is poor, it’s going
to be dark early this evening. They are predicting several inches
of snow for tonight, and I feel that you yourself are the only
person that knows where this little girl’s body is, that you
6. Brief for Petitioner, Joint App. at 25, 37-38, 53, 60, 97, Brewer v. Williams, 430 U.S. 387 (1977).
7. Id. at 1-2.
8. Williams v. Brewer, 375 F. Supp. 170, 173, 176 (S.D. Iowa 1974).
9. Brief for Petitioner, Joint App. at 54, 78, 90. The record does not indicate, however, that there was an
explicit agreement, or even that McKnight specifically instructed the Des Moines police not to question his
client on the return trip. At best there seems to have been an understanding or assumption that the police
would not do so. See generally Kamisar, supra note 2, at 212 n.23.
10. Brief for Petitioner, Joint App. at 41, 47, 49-51, 52,75.
11. See 430 U.S. at 390.
12. See id. at 391.
13. Brief for Petitioner, Joint App. at 50.
14. Id. at 75, 76.
15. 375 F. Supp. at 173, 176.
16. Id.
17. 430 U.S. at 392 (emphasis added). The record indicates that Williams probably told Learning this at
least once before, and just before the latter delivered the “Christian burial speech,” see Kamisar, supra note
2, at 226 n.71, 227, but the Court did not consider this point.
18. See Kamisar, supra note 2, at 215.
19. Brief for Petitioner, Joint App. at 63.
20. For an extensive discussion of these versions, see Kamisar, supra note 2, at 216-33.
21. See id. at 215 n.38.
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yourself have only been there once, and if you get a snow on top
of it you yourself may be unable to find it. And, since we will be
going right past the area on the way into Des Moines, I feel that
we could stop and locate the body, that the parents of this little
girl should be entitled to a Christian burial for the little girl who
was snatched away from them on Christmas [E]ve and mur
dered. And I feel we should stop and locate it on the way in
rather than waiting until morning and trying to come back out
after a snow storm and possibly not being able to find it at all.”
Williams asked Detective Learning why he thought their route
to Des Moines would be taking them past the girl’s body, and
Learning responded that he knew the body was in the area of
Mitchellville—a town they would be passing on the way to Des
Moines. . . . Learning then stated: “I do not want you to answer
me. I don’t want to discuss it any further. Just think about it as
we’re riding down the road.”22

I. Was the “Christian Burial Speech” “Interrogation” Within
Meaning of Miranda—or “Compulsion” Within the Meaning

the

of the

Privilege?

Once the Williams Court chose the Massiah route over a Miranda one,
once it decided to resolve the case on “Sixth Amendment-Massiah,”23 not
“Fifth Amendment-Miranda,”24 grounds,25 there was no longer any need to
22. 430 U.S. at 392-93.
23. Massiah v. United States, 377 U.S. 201 (1964).
24. Miranda v. Arizona, 384 U.S. 436 (1966).
25. 430 U.S. at 397-99. In granting habeas corpus relief, the federal district court in Williams v. Brewer
relied on three independent grounds—that Williams’ disclosures were involuntary, that they were obtained
in violation of Miranda, and that they were secured in violation of his sixth amendment-Afassiah rights.
375 F. Supp. at 185. The United States Court of Appeals for the Eighth Circuit appears to have affirmed on
the second and third grounds. Williams v. Brewer, 509 F.2d 227, 233-34 (8th Cir. 1975). The Supreme
Court, in an opinion by Justice Stewart, saw “no need ... in this case” to review the Miranda doctrine,
“designed to secure the constitutional privilege against self-incrimination,” or to evaluate the district court
ruling that Williams’ statements were involuntarily made because, inasmuch as judicial proceedings had
been initiated against Williams before the start of his return trip to Des Moines, “it is clear that the
judgment before us must in any event be affirmed upon the ground that Williams was deprived of a
different constitutional right—the right to the assistance of counsel.” 430 U.S. at 397-99. The Court then
found “the circumstances of this case . . . constitutionally indistinguishable from those presented in
Massiah v. United States [377 U.S. 201 (1964)].” 430 U.S. at 400. The Massiah case is discussed extensively
in the text at notes 272-86 infra. In brief, after Massiah had been indicted, had retained a lawyer, and had
been released on bail, his codefendant, Colson, invited him to discuss the pending case. Unaware that
Colson had decided to cooperate with government agents, Massiah talked freely to him and made several
damaging admissions that were overheard by a nearby agent equipped with a receiving device. 377 U.S. at
202-03. The Massiah Court held, in an opinion authored by Justice Stewart, that the use of these
admissions, “which federal agents had deliberately elicited from him after he had been indicted and in the
absence of his counsel,” violated petitioner’« sixth amendment right to counsel. Id. at 206. According to the
Williams Court, “that the incriminating statements were elicited surreptitiously in the Massiah case, and
otherwise here, is constitutionally irrelevant.” 430 U.S. at 400. The Williams dissenters sharply disagreed.
See text at notes 272-86 infra.
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consider whether “the speech” constituted police “interrogation” (as that
term is normally used). At that point, whether “the speech” constituted
“interrogation” became, or should have become, constitutionally irrelevant.26
Nevertheless, the Williams majority evidently thought it desirable, if not
necessary, to classify the “Christian burial speech” as a form of interrogation
or “tantamount to interrogation”27—and all four dissenting Justices insisted
it was not.28 To the latter, Captain Learning’s remarks were merely “observa
tions and comments”29 or only “travel conversation”30 or simply a “statement
. . . accompanied by a request that respondent not respond to it.”31
26. See text at notes 272-86 infra.
27. See 430 U.S. at 399-400. Writing for the Court, Justice Stewart pointed out several factors indicating
that interrogation did in fact take place: (1) Learning “deliberately and designedly set out to elicit
information from Williams just as surely as—and perhaps more effectively than—if he had formally
interrogated him”; (2) the Iowa courts “proceeded upon the hypothesis that . . . [the] ‘speech’ had been
tantamount to interrogation"; (3) they “recognized that Williams had been entitled to the assistance of
counsel at the time he had made the incriminating statements,” “[y]et no such constitutional protection
would have come into play if there had been no interrogation”; and (4) in the Supreme Court oral argument
the State of Iowa had “acknowledged that the ‘Christian burial speech’ was tantamount to interrogation.”
Id. at 399-400 & 399 n. 6.
The lawyers for the State of Iowa arguably acknowledged four or five times that Captain Learning’s
“speech” was tantamount to interrogation (depending, of course, on one’s definition of “interrogation”).
Although he refused to call it “interrogation," Iowa’s Assistant Attorney General Winders, who spoke for
the first seven minutes of the Supreme Court oral argument, agreed with a statement made by one Justice
that when Learning delivered his speech it would “be correct to say that he wanted the defendant to reveal
the whereabouts of the child.” Transcript of Oral Argument at 9, Brewer v. Williams, 430 U.S. 387 (1977)
(copy on file at the Georgetown Law Journal). In the opening minutes of his presentation, Attorney General
Turner acknowledged that Learning made his “Christian burial” remarks—and “even called” Williams
“Reverend”—“to induce [Williams] to tell him where Pamela Powers’ body was.” Id. at 11. Then, the
Attorney General agreed with Justice Powell’s comments that Learning made the statement for the
“purpose” of “leading] Williams into stating where the body was located,” and that “a lawyer would
consider that [Learning was] pursuing interrogation,” but insisted that this interrogation “was very brief.”
Id. at 16-17.
In his concurring opinion, Justice Powell “join[ed] the opinion of the Court which . . . finds that the
efforts of Detective Learning ‘to elicit information from Williams,’ as conceded by counsel for [Iowa] at
oral argument, . . . were a skillful and effective form of interrogation.” 430 U.S. at 412. “Moreover,”
added Powell, “the entire setting was conducive to the psychological coercion that was successfully
exploited.” Id.
It is possible that the Williams majority only considered the “Christian burial speech,” and only deemed
it important to consider it, “interrogation” within the meaning of Massiah, not Miranda. In context,
however, I think this highly unlikely. Moreover, considering the facts of Massiah, see text at notes 216-22,
243-59, 272-86 infra, to talk about “interrogating” a person within the meaning of Massiah is to stretch the
normal meaning of words to the breaking point. Such peculiar use of language seems no more helpful and
no less misleading than to talk about, for example, “interviewing” a person within the meaning of Ashcraft
v. Tennessee, 322 U.S. 143 (1944), a case involving thirty-six hours of “relay” interrogation. See Kamisar,
Fred E. Inbau: "The Importance of Being Guilty," 68 J. Crim. L. & Criminology 182, 186-87 n.24 (1977)
(discussion of pejorative and euphemistic terms to characterize police interrogation).
28. See text at notes 33-35, 53, 63, 71, 79, 84 infra.
29. 430 U.S. at 439 (Blackmun, J., with White & Rehnquist, JJ., dissenting). In deeming it “clear [that]
there was no interrogation," Justice Blackmun also noted that “[i]n this respect, I am in full accord with
Judge Webster in his vigorous dissent.” Id. at 440. Judge (now FBI Director) Webster described Learning’s
speech as an “observation about the weather” and an “expression] [of] hope that Williams would agree to
stop and locate the body.” Williams v. Brewer, 509 F.2d 227, 235 (8th Cir. 1974).
30. “[I]t was [Williams] who started the travel conversation and brought up the subject of the criminal
investigation.” 430 U.S. at 440 (Blackmun, J., with White & Rehnquist, JJ., dissenting).
31. Id. at 434 (White, J., with Blackmun & Rehnquist, JJ., dissenting). Justice White also noted that
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I find the dissenters’ begrudging view of “interrogation” so disturbing that
for purposes of discussion I shall assume that Williams is a straight Miranda
case. This entails the triple assumption that, at the time of Learning’s speech,
no judicial proceedings had been initiated against Williams, no agreement had
been made between the defense attorney and the police, and no lawyer had
been retained by, or appointed for, Williams.*32
JUSTICE BLACKMUN’S DISSENT

In his dissent, Justice Blackmun, joined by Justices White and Rehnquist,
deemed it “clear there was no interrogation,”33 but whether he meant simply
no interrogation within the meaning of Miranda or no interrogation within
the meaning of Massiah as well is not readily apparent. If Justice Blackmun
meant that “not every attempt to elicit information should be regarded as
‘tantamount to interrogation’ ”34 for Miranda purposes he is plainly right
when—unlike the situation in Williams—the suspect is unaware that he is in
the presence of a government agent. Hoffa v. United States,35 decided only six
months after Miranda, illustrates this point.
Hoffa incriminated himself by talking to an apparent friend who was
actually a paid government informer.36 Because Hoffa did not know that his
court retainer was a secret government agent,37 he could not claim that his
Learning’s speech “was delivered hours before respondent decided to make any statement.” Id. But this
point is only relevant to the issue whether Williams’ disclosure was a “product” of Learning’s speech, not to
whether the speech was “interrogation” when made. On what might be called the causation issue, Justice
White’s point about the substantial time lapse between Learning’s speech and Williams’ disclosure would
have been more impressive if Learning had not ended his speech by telling Williams to “|j]ust think about it
[stopping and locating the body on the way into Des Moines] as we’re riding down the road” and Williams
had not made the disclosure while they were still “riding down the road.” See text at notes 71-74 infra.
32. In both Massiah and Williams the challenged statements were obtained at a time when judicial
proceedings had been initiated against the accused and he had already obtained counsel. It is fairly clear,
however, that the commencement of adversary proceedings alone activates the right to counsel. See text at
notes 511-36 infra. Whether representation by counsel without more triggers the right to counsel is a good
deal less clear, but New York’s Donovan-Arthur-Hobson rule operates on this premise. See notes 504-09
infra. The Supreme Court is likely to so hold, at least when law enforcement officials treat the defense
lawyer deceitfully or disdainfully. See text at notes 537-43 infra.
33. See note 29 supra.
34. 430 U.S. at 439 (Blackmun, J., with White & Rehnquist, JJ., dissenting).
35. 385 U.S. 293 (1966) (Stewart, J.).
36. Id. at 296-98.
37. Id. at 319 (Warren, C.J., dissenting) (Partin had “worm[ed] his way into Hoffa’s hotel suite and [had
become] part and parcel of Hoffa’s entourage”). At the time Hoffa made the incriminating statements he
had not yet been charged with, or even arrested for, endeavoring to bribe members of the Test Fleet jury.
Thus, he was compelled to argue that his Massiah-Escobedo rights should have come into play once the
government had “sufficient ground for taking the petitioner into custody and charging him with endeavors
to tamper with the Test Fleet jury.” Id. at 309 (emphasis added). The Court purported to be stunned by
this argument: “Nothing in Massiah, in Escobedo, or in any other case . . . even remotely suggests this
novel and paradoxical constitutional doctrine .... There is no constitutional right to be arrested.” Id. at
310. The Court did note, however, that if the government had taken Hoffa into custody and charged him
with attempts to tamper with the Test Fleet jury “it could not have continued to question [him] without
observance of his Sixth Amendment right to counsel.” Id. at 309 (citing Massiah v. United States, 377 U.S
201 (1964), and Escobedo v. Illinois, 378 U.S. 478 (1964)).
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incriminating statements were the product of legal or factual coercion.38 The
facts of Massiah would have provided a similar illustration if judicial
proceedings had not been initiated against the defendant and if he had not
been represented by counsel when he met with his codefendant, Colson.39
It is considerably more difficult to envision instances in which, once
judicial proceedings have been initiated, successful attempts to elicit informa
tion would not be tantamount to a Massiah interrogation or, more accurately,
“deliberate elicitations” of incriminating statements. But consider the follow
ing hypothetical: Suppose Captain Learning had admitted that one of the
reasons he had decided to drive his prisoner back to Des Moines during
daylight hours rather than at night was that he wanted Williams to get a good
look at either the filling station where he had hidden the child’s shoes or the
turnoff he had taken to bury the body. Suppose Learning also admitted that
he had hoped and prayed that on passing these spots Williams would make
“spontaneous” incriminating disclosures. Suppose further that in the long
drive back Learning and Williams discussed nothing bearing even remotely on
the murder case, but that Williams did make the hoped-for “spontaneous”
disclosures at the filling station or the turnoff. Most courts in this case would
surely excuse Learning’s course of action as neither “tantamount to interroga
tion” nor an “attempt to elicit” incriminating statements.
This hypothetical seems to support Justice Blackmun’s contention that no
interrogation occurred in Williams. I think, however, that the disclosure
would be admissible not because it was the product of a permissible attempt to
elicit information but because no “attempt" occurred at all.40 A police officer
who returns a prisoner by the most feasible route does not, it seems to me,
“attempt to elicit information” merely because he is aware of the possibility
that passing some spot along the way might inspire his prisoner to confess. A
38. Id. at 304. It seems fairly clear that the result would have been the same even if the secret
government agent had asked questions of Hoffa or otherwise actively elicited incriminating statements
from him. Such conduct by an apparent friend still would not have been “coercive,” inherently or
otherwise. Cf. Osborn v. United States, 385 U.S. 323 (1966). The Court in Osborn affirmed the conviction
of one of Hoffa’s attorneys for attempting to bribe a prospective federal juror, even though the informer in
this case made at least an overture toward crime by mentioning that one of the prospective jurors was his
cousin and falsely telling the attorney that he had visited his cousin and found him “susceptible to money
for hanging this jury.” See id. at 326.
39. In fact, Colson had also held separate meetings in his “bugged” car with two of Massiah’s
confederates, Anfield and Maxwell, prior to their eventual arrest and indictment. These conversations, too,
had been tape-recorded and “broadcasted” to Agent Murphy. Anfield was tried together with Massiah;
although indicted the same day as Massiah and Anfield, Maxwell and other coconspirators were brought to
trial five years later. See United States v. Maxwell, 383 F.2d 437, 441 (2d Cir. 1967); Brief for United States
at 6, 8, Massiah v. United States, 377 U.S. 201 (1964).
40. This is a relatively easy hypothetical because the captain also had perfectly good reasons for driving
back during daylight hours. For one thing, he was supposed to bring Williams back as soon as possible. For
another, weather conditions, bad enough in daylight (freezing rain, slippery roads, poor visibility), might
have made nighttime driving all but impossible. Finally, a heavy snow storm was predicted for that night.
See 430 U.S. at 392. Even if an “ulterior motive” theoretically undermines an otherwise justified course of
police conduct, an impermissible motive test would probably prove to be unworkable.
Suppose, on the other hand, that Captain Learning had theorized that Williams had hidden the body in
some desolate area unapproachable from the freeway and had driven his prisoner many miles over the back
road in order to come as near as possible to this out-of-the-way spot. Such a circuitous return trip, taken for
the reason stated, would, I think, be an impermissible “attempt to elicit information,” and any
incriminating disclosures it produced should be excluded on sixth amendment-Massiah grounds.
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police officer need not refrain from detaining a traffic offender and from
running a license check on the car, as he normally would do under the
circumstances, because he hopes and prays that such routine procedures will
prompt an admission that the car was stolen. Nor, when he takes a person
into custody, need he decline to ask routine questions unrelated to the
investigation of the case, such as where the arrestee lives and how he spells his
last name, because he harbors the secret desire that such standard “booking
procedure” will evoke incriminating statements.41
These hypothetical, however, are a far cry from the Williams case.
Captain Learning did not simply decline to depart from standard operating
procedure. He did not simply harbor the secret desire that Williams would be
moved to reveal the location of the body on the return trip to Des Moines.
Captain Learning relied on more than a hope and a prayer. He invoked the
trickery, deception, and “psychology” recommended in the “how-to-do-it
interrogation manuals”42 that so aroused the ire of the Miranda majority.43
He appealed in the name of religion to someone he knew to be deeply
religious.44 In effect, he challenged Williams to display some evidence of
honor and decency.45 He addressed Williams as “Reverend” admittedly to
win his friendship and confidence46 and also probably because someone like
Williams would be more vulnerable to such flattery than persons of high
social or professional status.47 In his “speech,” Learning assumed that the girl
was dead and that Williams knew where the body was.48 And he falsely told
Williams that he “knew” the girl’s body was in the Mitchellville area.49
These are all standard interrogation techniques.50 They are tantamount to
“straight questioning” because they generate similar pressures, anxieties, and
intimidation. They are not only calculated to, but likely to, evoke incriminat
ing statements. They “endanger the privilege against self-incrimination”51 no
less than does more readily identifiable “interrogation.”52
41. There is general agreement that Miranda does not apply to “administrative questioning.” Smith,
The Threshold Question in Applying Miranda: What Constitutes Custodial Interrogation? 25 S.C. L. Rev.
699, 704-05 (1974); see C. Whitebread, Constitutional Criminal Procedure 178-79 (1978);
Kamisar, “Custodial Interrogation” Within the Meaning of Miranda, in Inst, of Continuing Legal
Educ., Criminal Law and the Constitution—Sources and Commentaries 335, 358-60 (1968);
cf. Graham, What Is “Custodial Interrogation?”: California’s Anticipatory Application of Miranda v.
Arizona, 14 U.C.L.A. L. Rev. 59, 104-06 (1966) ("purpose doctrine” excuses questions asked for
information rather than confession). As a general proposition, Massiah is equally inapplicable to such
“questioning.”
42. Graham, supra note 41, at 106.
43. See 384 U.S. at 448-55.
44. Kamisar, supra note 2, at 221-23; see notes 45-48 infra.
45. Kamisar, supra note 2, at 228 n.80.
46. Id. at 223.
47. Id. at 221-22 &n.57.
48. Id. at 224-25 & n.69.
49. The federal district court so found, 375 F. Supp. at 175, and members of the Supreme Court
proceeded on the same assumption, 430 U.S. at 393, but Learning’s testimony on this matter was
inconsistent. At one point Learning testified that he had said that he “knew” where the body was, and at
another that he told Williams that he had “theorized" (which was true) or had “an idea” (which was also
true) that the body was in the Mitchellville area. See Kamisar, supra note 2, at 236.
50. See generally Kamisar, supra note 2, at 221-22 & nn.56-60, 225-28 & nn.69-80.
51. Graham, supra note 41, at 104.
52. See generally Rothblatt & Pitler, Police Interrogation: Warnings and Waivers—Where Do We Go

8

The Georgetown Law Journal

[Vol. 67:1

In determining that no interrogation took place in Williams, Justice
Blackmun pointed out that although Williams was repeatedly advised of his
rights, “it was he who started the travel conversations and brought up the
subject of the criminal investigation.”53 There are several responses to Justice
Blackmun’s contention. First, “interrogation is a social situation, and
suspects respond according to the normal rules of social interaction in such a
situation.”54 It was highly likely, almost inevitable, that sitting close together
in the back seat of a car for hours, Learning and Williams would “visit.”
Indeed, just before they started out on their journey, the captain told his
prisoner they would be “visiting” on the long ride back to Des Moines.55 It is
not readily apparent why a suspect who “desire[s] to appear courteous and
not to offend,”56 as many persons do even when they are involved in much less
“psychologically close” encounters with the police,57 should somehow
“waive” or be deprived of his constitutional protection against police
questioning or against police “psychological ploys” that amount to the same
thing.58
Second, although the record indicates that Williams did start the travel
conversation, his opening question was whether the captain “hated him” and
“wanted to kill him” or whether some other police officer was desirous of
doing so.59 This question enabled Learning to get right to work. He responded
that he himself “had had religious training and background as a child” and
that he “would probably come more near praying for” Williams than abusing
or striking him.60 Thus, it was Learning who first brought up the subject of
religion and who suggested in their very first conversation that he was aware
of Williams’ moral and religious obligations under the circumstances.
Although, along with “a great deal of conversation not related to the case,”
Williams did ask a few questions about the progress of the murder investiga
tion61—is that surprising?—he neither provided any information about the
From Here? 42 Notre Dame Law. 479, 486 (1967); text at notes 115-36 infra.
53. 430 U.S. at 440 (Blackmun, J., with White & Rehnquist, JJ., dissenting).
54. Griffiths & Ayres, A Postcript to the Miranda Project: Interrogation of Draft Protesters, 77 Yale L.J.
300, 315 (1967).
55. See Kamisar, supra note 2, at 209, 215 & n.34.
56. See Griffiths & Ayres, supra note 54, at 315.
57. See Driver, Confessions and the Social Psychology of Coercion, 82 Harv. L. Rev. 42, 44-46 (1968)
(“To be physically close is to be psychologically close. The situation has a structure emphasizing to the
persons involved the immediacy of their contact .... When the norm governing spatial distance is
violated, a person’s instantaneous and automatic response is to back up, again and again. The suspect,
unable to escape, will become even more anxious and unsure.”).
58. The Iowa Attorney General told the Supreme Court:

Learning . . . did not really ask any questions. He made this Christian burial statement, and
he said “I don’t want you to answer me.” Now, that may be considered to be—that is going to
be a question for this Court to decide, whether that constituted interrogation or a
psychological ploy.
Transcript of Oral Argument at 16 (copy on file at the Georgetown Law Journal) (emphasis added). He
later admitted, however, that Learning’s statement was an interrogation, but that “it was very brief.” Id. at
17.
59. Brief for Petitioner, Joint App. at 79, 94-95.
60. Id. at 80.
61. Id. at 56.
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case in the conversation preceding the “Christian burial speech” nor in
dicated in any way that he was going to do so.62 Nor had there been any
previous mention of the body when Learning launched “the speech.”
Justice Blackmun further maintained that “Learning’s purpose was not
solely to obtain incriminating evidence”; he was also “ ‘hoping to find out
where that little girl was,’ but such motivation does not equate with an
intention to evade the Sixth Amendment.”63 It seems to me, as it did to
Professor Graham a dozen years ago, that so long as the police conduct is
likely to elicit incriminating statements and thus endanger the privilege, it is
police “interrogation” regardless of its primary purpose or motivation, and that
if it otherwise qualifies as “interrogation,” it does not become something else
because the interrogator’s main purpose is the saving of a life rather than the
procuring of incriminating statements, even though self-incrimination may be
foreseen as a windfall.64
Justice Blackmun may have had something else in mind. He may have been
seeking to invoke the so-called “rescue” or “emergency” doctrine.65 If, when
he delivered “the speech,” Captain Learning had believed the little girl might
still be alive and had been motivated by a desire to find her before she froze to
death, I venture to say that one or more members of the 5-4 Williams majority
would have switched their votes. But in light of the factual circumstances in
Williams, the “rescue” or “emergency” doctrine could not have been properly
applied.
When pressed on cross-examination by defense attorney McKnight about
whether he was trying to get as much information from Williams as he could
before they returned to Des Moines, Learning did say that he “was sure
hoping to find out where that little girl was.”66 In light of the entire record,
however, it appears that he probably meant the girl’s body, not the girl. For
only a moment or two earlier, during the same cross-examination by
McKnight, the following exchange occurred:

Q. Didn’t you [make the “Christian burial speech”] to him to
induce him to show you where the body was?
A. I was hoping he would. . . .
62. Id. at 79-81.
63. 430 U.S. at 439 (Blackmun, J., with White & Rehnquist, JJ., dissenting). Justice Blackmun’s
“hoping to find out where that little girl was” quotation is taken from the majority opinion, id. at 399,
which refers to Learning’s testimony in Brief for Petitioner, Joint App. at 95.
64. Graham, supra note 41, at 104-06, 126-29.
65. The California courts have admitted into evidence statements obtained without giving the suspect
the requisite warnings when the police questioning was motivated primarily by a desire to save the victim’s
life. See, e.g., People v. Modesto, 62 Cal. 2d 436, 398 P.2d 753, 42 Cal. Rptr. 417 (1965); People v. Dean, 39
Cal. App. 3d 875, 114 Cal. Rptr. 555 (1974). Compare Graham, supra note 41, at 118-22 (criticizing
Modesto rule) and Rothblatt, Police Interrogation and the Right to Counsel, Post-Escobedo v. Illinois:
Application v. Emasculation, 17 Hastings L.J. 41, 49-50 (1965) (same) and Comment, People v. Dean:
Another Swipe at Miranda, 4 U. San. Fern. V.L. Rev. 85, 94-96 (1974) (criticizing extension of Modesto
rule in Dean) with Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L. Rev. 929, 949
(1965) (suggesting police may properly question suspect about endangered victim’s whereabouts) and
Traynor, The Devils of Due Process in Criminal Detection, Detention, and Trial, 33 U. Chi. L. Rev. 657,
677-78 n.86 (1966) (defending Modesto rule).
66. See Brief for Petitioner, Joint App. at 95 (emphasis added).
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Q. Well, I said wasn’t [the “Christian burial speech”] for the
purposes of getting Mr. Williams to talk?
A. Well, I was hoping he would tell me where the body was, Mr.
McKnight, absolutely.67

This admission, by itself, might not be conclusive. Indeed, one problem
with the “rescue” doctrine is that the record almost never establishes that the
investigators knew for sure, or even that they assumed, that the victim was
dead—and the temptation to attribute a lifesaving purpose to the interroga
tion, at least in retrospect, is great.68 The record in Brewer v. Williams,
however, does demonstrate Learning’s knowledge of the girl’s death. Im
mediately after this cross-examination of Learning, the following occurred:

Redirect Examination
Q. Captain, when Mr. McKnight was in your office [the morning
he talked to Williams long-distance], what conversation did you
hear from him when he was on the telephone?
A. Well, I heard him say [to Williams] that, “You have to tell the
officers where the body is,” and he repeated a second time, “You
have got to tell them where she is.”. . . “When you get back
here, you tell me and I’ll tell them . . . ,”69

Recross Examination [by McKnight]
Q. Say, officer ... we didn’t know whether the girl was dead or
alive when you left here, did we?
A. You [McKnight] told me she was dead.
Q. You want to say that I told you that?
A. Yes, sir. You said that Williams told you that ....

You said he said she was dead when he left the YMCA with
her.70
67. Id. at 92-93 (emphasis added).
68. Thus, nine years after the event, although nothing in the record substantiates the view that a
lifesaving purpose motivated his “Christian burial” statement, see note 70 infra and accompanying text,
Captain Learning defended his action on the ground that “[i]f we had found that girl alive, with even a
breath of life remaining because of what Williams told us, I doubt if anyone would have said anything
about anything being illegal.” Lamberto, supra note 1.
69. Brief for Petitioner, Joint App. at 96 (emphasis added).
70. Id. at 96-97 (emphasis added). Evidently McKnight thought that revealing to Captain Learning and
Chief Nichols (who was also present) that Williams had told him that the little girl was dead was a foolish
thing for Williams’ lawyer to have done. Thus, McKnight endeavored on cross-examination and recross to
get Nichols as well as Learning to back down on this point. Although Nichols finally conceded that he was
unsure whether McKnight actually said Williams said that the girl was dead, id. at 108, he did not retract
his testimony that McKnight reported the girl was dead after his phone conversation with Williams, id. at
108-09.
The important point is that Captain Learning was convinced McKnight had told him that the girl was
dead and that the captain never doubted this was so. At least nothing in the record indicates that he had
any doubt. Indeed, Learning “figured” that Williams
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JUSTICE WHITE’S DISSENT

Justice White, who was joined in his dissent by Justices Blackmun and
Rehnquist, sugggested another reason why Williams was “not questioned”:
the “Christian burial speech” “was accompanied by a request by [Learning]
that the accused make no response.”7172
*Not quite. The “speech” was in fact
accompanied by the remark: “I do not want you to answer me. I don’t want to
discuss it any further. Just think about it as we're riding down the road."12
had probably got rid of the body as soon as he possibly could after he left Des Moines. 1 felt
that it wasn’t in the Grinnell area [where a search had turned up the girl’s clothing, but no
body], it wasn’t in the Newton area [where a search had produced nothing]. So I then thought
probably as quick as he could get out of Des Moines [Williams] would dispose of the body
.... [S]o I figured Mitchellville.
Id. at 65 (emphasis added).
71. 430 U.S. at 434.
72. Id. at 392-93 (emphasis added).
Captain Learning’s closing remark seems to illustrate what one interrogation expert, Lt. C.H. Van
Meter, has called, in his chapter on “closing,” a “ ‘soft’-type closing” or “closing with the door open.” C.
Van Meter, Principles of Police Interrogation 100-01 (1973). The first two “samples” of this
technique offered by Lt. Van Meter are:

INTERROGATOR: Karl, I want you to know that I don’t feel that this whole problem has
been straightened out. I want you to think things over and we can get together later, and
maybe go over this whole thing again.

or

INTERROGATOR: Karl, why don’t you kick this thing around in your mind awhile and
think over what we have been talking about. All you have to do is let your conscience be your
guide in all of this, and then, if you need me to talk over anything, just give a whistle.
Id. at 100. Adds Van Meter:

In all phases of your interrogation, you must make yourself available to receive the
confession, and this holds true at the termination of the interrogation as well. By leaving
yourself and the suspect an opening to renew your conversation, you’ll quite often give
yourself a confession that you would not otherwise have gotten. Make yourself available to
the suspect and give yourself the break of being able to easily renew any further contact you
might have with him.
Id.
When the police car neared the Mitchellville exit, Williams did announce, according to Captain
Learning, that he was going to show the police where the body was. But one cannot help wondering
whether, had Williams not done so, Learning would have renewed the discussion at this point. Consider the
following comments by Van Meter regarding the continuing effectiveness of this “closing” technique:

[By “closing with the door open"] we left ourselves plenty of room to start anew at a later date
if necessary, and also we made our interrogator “available” should the suspect feel that he
wants to talk. We tried for the confession and thereby reinforced in the suspect’s mind the fact
that we are not convinced that he is innocent as he has stated; further, we gave him a number
of good reasons to think about as to why he should confess. By leaving the door open to him,
we can renew our conversation anytime by just saying, “Well, Karl, did you think over what
we talked about last time?”
Id. at 103.
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Think about what? Think about the fact that “you [Williams] are the only
person that knows where this little girl’s body is”; that you are the only one
who can fulfill the desire and the right of the girl’s parents to give their
daughter a Christian burial; that, because of the predicted snowstorm, even
you may be unable to bring about a Christian burial if you do not locate the
body before we get back to Des Moines; and that we will be going right past
the area on the way into Des Moines.
Learning was not just asking Williams to think about it. He was setting a
time limit on how long Williams had to think about it. He was “asking”
Williams, it seems plain to me, to think about telling him, or showing him,
where the body was by the time they reached the turnoff to the area where the
body was buried. What else could Learning have meant? That was the whole
point of his “Christian burial speech.” Certainly that was the way the third
man in the police car, Detective Nelson, heard it. When Nelson was asked
whether he or Learning had asked Williams anything on the drive back to Des
Moines, he replied that they had not, except that “when we left Davenport,
Captain Learning asked him to think about telling us where the body is.”73
That under the circumstances Learning’s request that Williams not “an
swer” him or “discuss it any further” is an insignificant factor may be
demonstrated, I think, by modifying the facts in the famous Spano case.74 The
actual facts were as follows: Spano called his childhood friend, Bruno, then a
fledgling police officer, and told him that he had shot a man when still dazed
by the man’s blows and unaware of what he was doing, and that he intended
to get a lawyer and give himself up. Bruno relayed this information to his
superiors. The next day Spano, accompanied by counsel, did surrender
himself to the authorities. His attorney left him in the custody of the police,
who subjected him to intensive questioning. But Spano persisted in his refusal
to incriminate himself.75
At this point Bruno’s superiors instructed him to tell Spano that the latter’s
phone call “had gotten him ‘in a lot of trouble’ and that he should seek to
extract sympathy from [Spano] for Bruno’s pregnant wife and three child
ren.”76 Bruno “played [the] part of a worried father, harried by his superiors,
in not one but four different acts”77 before Spano “succumbed to his friend’s
prevarications and agreed to make a statement.”78
Suppose Bruno had had only one session with Spano and in that session he
had delivered the following “pregnant wife and three children speech”:
Spano, old buddy, I don’t mind telling you that your phone call
has gotten me into a lot of trouble. A friend of mine told me this
morning he heard Lieutenant Gannon is going to see to it that I
lose my job. I have an appointment to see the lieutenant in two
hours. I’m probably going to get the bad news then.
What a time to lose a job! Three children and a fourth on the
way. I don’t know how we’re going to survive. Mary is a wonderful
73.
74.
75.
76.
77.
78.

Brief for Petitioner, Joint App. at 104 (emphasis added).
Spano v. New York, 360 U.S. 315 (1959).
Id. at 317-18.
Id. at 319.
Id. at 323.
Id. at 319.
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wife. She’s entitled to a husband with a decent job. The three kids
are darlings. They’re entitled to a father with a decent job.
You’re my only hope. You’re the only one who can prevent this
disaster from happening. If you agree to make a statement I’m sure
Lieutenant Gannon will calm down. But considering the mood
Gannon is in, if you don’t do so this afternoon, not even you may
be able to help me.
I’m so upset I can’t work. I’m just going to sit right outside your
door and try to read a magazine until the time for my appointment
with Gannon.
I don’t want you to answer me. I don’t want to discuss it any
further. Just think about it as I’m sitting outside trying to read a
magazine.

Suppose further that an hour and a half later Spano had made a statement.
Would anyone doubt that Bruno’s “speech” constituted “interrogation ” or
was “tantamount to interrogation”? How is Captain Learning’s “speech”
different?
CHIEF JUSTICE BURGER’S DISSENT

In a third dissenting opinion, Chief Justice Burger suggested that Justice
Powell had asserted “that the result in this case turns on whether Detective
Learning’s remarks constituted ‘interrogation,’ as [Justice Powell] views
them, or whether they were ‘statements’ intended to prick the conscience of
the accused.”79 But Justice Powell neither made nor suggested any such
distinction in his concurring opinion. Quite the contrary. Justice Powell
seems to be saying—and rightly so—that “ ‘statements’ intended to prick the
conscience of the accused,” in the words of the Chief Justice, at least when
they are likely to persuade the accused to incriminate himself, can be, as they
were in the Williams case, as “skillful and effective” a “form of interrogation”
as any set of direct questions.80
If a distinction between “questioning” for the purpose of eliciting informa
tion and the use of “psychological ploys,” such as appeals to conscience, to
achieve the same purpose, emerged anywhere in the Williams case, such a
distinction was drawn only by the Iowa Attorney General81 or by the Chief
Justice himself. Neither the opinion of the Court nor any of the concurring
opinions made that distinction. Nor is it to be found in any of the
interrogation manuals. Indeed, appeals to conscience and other “psychologi
cal ploys” are the very stuff of which “interrogation” is made.82 On this point,
79. 430 U.S. at 419 (Burger, C.J., dissenting).
80. See note 26 supra.
81. See note 58 supra.
82. See, e.g., C. O’Hara, Fundamentals of Criminal Investigation 102-03 (1st ed. 1956). This
manual was quoted extensively by the Court in Miranda v. Arizona, 384 U.S. at 453. See note 102 infra.
The first two “categories” described by O’Hara when he set forth “some of the techniques practiced by
experienced investigators” are: “Emotional Appeals” (subdivisions include “Sympathetic Approach” and
“Kindness”) and “Friendliness” (subdivisions include “The Helpful Advisor” and “The Sympathetic
Brother,” each capitalizing on the subject’s need “to square things with his own conscience”). C. O’Hara.
supra, at 102.
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a page from the “how-to-do-it” and the “how-we-have-done-it-ourselves”
manuals is worth a volume of semantics.83
The Chief Justice also observed that he found “it most remarkable that a
murder case should turn on judicial interpretation that a statement becomes a
question simply because it is followed by an incriminating disclosure from the
suspect.”8485
That would indeed have been a startling contention—if anyone
had made it. No one did, however.
No one suggested that if Captain Learning had said, “Let’s pull off at the
next Holiday Inn and get something to eat,” or “I hope we can get back to
Des Moines without sliding off these icy roads,” or had made some other
remark neither calculated nor likely to elicit an incriminating disclosure that
any such remark would have become “interrogation” if Williams were to have
choosen that occasion to announce: “I’m going to show you where the body
is.” The “Christian burial speech” did not become “interrogation” because it
was followed by an incriminating disclosure; it constituted “interrogation” or
its equivalent when first delivered because its purpose and its tendency were
to elicit an incriminating disclosure.
A QUESTION BY ANY OTHER NAME

What may have struck Chief Justice Burger as “remarkable” is the notion
that a “statement” or “speech” containing no question marks should be
regarded as “questioning” or “interrogation.” But how could it be otherwise?
The techniques that police interrogators are able to use—and for generations
have used—are so many and varied that, unless Miranda and the privilege
against self-incrimination it is designed to effectuate were to become empty
gestures in custodial surroundings, the Court could not have intended to limit
their applicability to only one form of official “interrogation” or “compul
sion”—verbal conduct ending in question marks. Indeed, as I hope to
convince the reader, Miranda and the privilege against self-incrimination
cannot be limited to situations in which the police directly address a suspect or
even to those occasions on which they engage in verbal conduct.35
83. Cf. New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921) (Holmes, J., dissenting) (“a page of
history is worth a volume of logic”).
84. 430 U.S. at 419-20 (Burger, C.J., dissenting).
85. Because the custody issue has arisen more frequently and has generally been regarded as a more
difficult one, a good deal more attention has been paid to what constitutes custodial interrogation than to
what constitutes custodial interrogation. So far as I have been able to ascertain, however, most, if not all,
commentators who have addressed the issue have recognized that “(p)olice conduct, though not verbal,
may nevertheless be tantamount to interrogation for purposes of requiring Miranda warnings.” 3 J.
Wigmore, Evidence § 826a, at 383 n.23 (J. Chadbourn rev. ed. 1970). See also C. McCormick,
Evidence 330 (E. Cleary 2d ed. 1972); Graham, supra note 41, at 107; Rothblatt & Pitler, supra note 52,
at 486.
J.V. Smith does not define “interrogation,” but rather points out “the major areas which are generally
held not to be interrogation: volunteered statements and responses given to administrative questions” (the
routine questions asked of all arrestees who are “booked” or otherwise processed). Smith, supra note 41, at
702-03. It seems fairly clear that, although pressuring, persuading, or prompting a suspect to confess by
showing him incriminating physical evidence, such as a ballistics report or a bank surveillance photograph,
or by confronting him with an accusatory accomplice, see note 115 infra, need involve no verbal conduct,
such tactics fit neither of the noninterrogation categories discussed by Smith.
Professor Charles Alan Wright’s reading of the Miranda opinion differs from mine, but it is plain that
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Eighty years ago, in the famous Bram case,86 the Court held that when a
murder suspect was informed by the police that a cosuspect had charged him
with the crime, this information “produce[d] upon his mind the fear if he
remained silent it could be considered an admission of guilt”87 and thus under
the circumstances rendered the resulting incriminating statement a violation
of the privilege.88 But the only one who asked a question in the course of the
Bram “interrogation” was the suspect himself:
Detective Power: Bram, we are trying to unravel this horrible
mystery [the murder of the captain of Bram’s ship]. Your position
is rather an awkward one. I have had [Seaman] Brown in this office
and he made a statement that he saw you do the murder [which
was true].
Bram: He could not have seen me; where was he?
Power: He states he was at the wheel.
he is unhappy with his reading. Although “not clear,” “the breadth of the exception for volunteered
statements,” he observes, “seems to include . . . the statement of a person who has not been given the
benefits of warnings and counsel so long as he is not interrogated. If so, the police, so long as they ask no
questions, could deliberately hold a person in custody without giving him the Miranda warnings, and
confront him with the victim of the crime, or perhaps other evidence of it, in the hope that he would then
spontaneously say something incriminating. If this is what the Court intended to permit, it has left a large
gap in the protections otherwise provided by Miranda ...” 1 C. Wright, Federal Practice and
Procedure (Criminal) § 76, at 112-13 (1969). I cannot believe that the Miranda Court did leave such a
“large gap” in the protections it otherwise provided that would permit the police, without giving the
requisite warnings or having given the warnings after a suspect has asserted his rights, to resort to tactics
and techniques that generate pressure, tension, and anxiety above and beyond that inherent in normal arrest
and detention. See note 112 infra. To call a statement prodded or prompted by police revelation of
damaging evidence or by police arrangement of a confrontation with the victim (or with an accusatory
accomplice) a “volunteered” or “spontaneous” statement strikes me as a peculiar use of language.
“Volunteered” connotes offering something on one’s own initiative (the Court in Miranda seems to define
“volunteered” as produced “without any compelling influences,” not merely without verbal conduct, 384
U.S. at 478); “spontaneous” is usually defined as self-generated, happening without apparent external
cause.
86. Bram v. United States, 168 U.S. 532 (1897). In Malloy v. Hogan, 378 U.S. 1 (1964), the Court, in an
opinion authored by Justice Brennan, performed “what might have seemed to some a shotgun wedding of
the privilege [against self-incrimination] to the confessions rule.” Herman, The Supreme Court and
Restrictions on Police Interrogation, 25 Ohio St. L.J. 449, 465 (1964). The Malloy Court announced:
[TJoday the admissibility of a confession in a state criminal prosecution is tested by the same
standard applied in federal prosecutions since 1897, when, in Bram v. United States, 168 U.S.
at 532, the Court held that “[i]n criminal trials, in the courts of the United States, wherever a
question arises whether a confession is incompetent because not voluntary, the issue is
controlled by” [the fifth amendment privilege against self-incrimination],
378 U.S. at 7. See also Miranda v. Arizona, 384 U.S. at 461 (quoting same Bram language with approval).
Although “[t]he old Bram case might well have furnished a steppingstone to the standard advanced in
Malloy, . . . until Escobedo, at any rate, it only amounted to an early excursion from the prevailing
multifactor approach.” Kamisar, Equal Justice in the Gatehouses and Mansions of American Criminal
Procedure, in Y. Kamisar, F. Inbau & T. Arnold, Criminal Justice in Our Time 1,47 (A. Howard
ed. 1965); see Escobedo v. Illinois, 378 U.S. 478 (1964) (decided same Term as Bram).
87. Bram v. United States, 168 U.S. at 562. Moreover, added the Court, “it cannot be conceived that the
converse impression could not also have naturally arisen that by denying [the cosuspect’s accusation] there
was hope of removing the suspicion from himself.” Id.
88. Id. at 562-64. Bram was confronted with this communication while stripped or being stripped by the
police. Id. at 538, 561, 563.
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Bram: Well, he could not see me from there.89
Escobedo did not “crack” until confronted with an alleged accomplice who
claimed that Escobedo had fired the fatal shots. In the presence of the police,
Escobedo called his accomplice a liar—“I didn’t shoot Manuel, you did
it”90—and “[i]n this way ... for the first time, admitted to some knowledge
of the crime.”91 Ashcraft did not admit that he had hired Ware to kill his wife
until a copy of Ware’s confession was given or read to Ashcraft.92 Neither in
Escobedo nor in Ashcraft did any Justice suggest that the police conduct
described above constituted something other than “interrogation” because it
was accomplished without any questions being asked. Indeed, in each case the
“interrogation ” might have been carried out without the police engaging in
any “verbal conduct.”
In Rogers v. Richmond,93 when petitioner persisted in his refusal to admit
involvement in a felony-murder, “Chief Eagan pretended, in petitioner’s
hearing, to place a telephone call to police officers, directing them to stand in
readiness to bring in petitioner’s wife [who suffered from arthritis] for
questioning.”94 Petitioner continued to hold out until the chief indicated that
he was about to have petitioner’s wife taken into custody.95 If the feigned
phone call had immediately produced the desired result, however, I doubt
that the State would have had the audacity to argue that this psychological
ploy was not “interrogation” at all because it was not a “question” or because
the statements were' not addressed to petitioner.
Only once in his opinion for the Court in Rogers did Justice Frankfurter
label Eagan’s remarks “questioning” or “interrogation.”96 Both in his general
discussion of the standard demanded by fourteenth-amendment due process
for determining the admissibility of confessions and in his application of the
standard to the particular facts of the case, Justice Frankfurter employed such
terminology as the following: “confessions which are involuntary, i.e., the
product of coercion, either physical or psychological, cannot stand”;97 “confes
sions obtained by impermissible methods”;98 subjecting a defendant “to
pressures to which, under our accusatorial system, an accused should not be
89. Id. at 539, 562.
90. Escobedo v. Illinois, 378 U.S. 478, 483 (1964).
91. Id.
92. Ashcraft v. Tennessee, 322 U.S. 143, 151 (1944). The Court, in an opinion by Justice Black, stated
that Ware’s confession “was read to Ashcraft.” Id. The dissenters stated that it “was given” to him. Id. at
166 (Jackson, J., with Roberts & Frankfurter, JJ., dissenting) . Whether Ware’s confession was read to
Ashcraft or whether the latter read it himself in the presence of the police or, for that matter, whether Ware
directly confronted and accused Ashcraft in the presence of the police strikes me as an insignificant
distinction. The result should not turn on whether the police asked a question or even whether they
engaged in “verbal conduct”; in all three situations the purpose of the police and effect on the suspect are
essentially the same. See text at notes 115-16, 133-36 infra.
93. 365 U.S. 534 (1961).
94. Id. at 535.
95. Id. at 535-36.
96. Id. at 548 (”[W]e need not, on this record, consider whether the circumstances of the interrogation
and the manner in which it was pressed barred admissibility of the confession as a matter of federal law.”).
97. Id. at 540 (emphasis added).
98. Id. at 541 (emphasis added).
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subjected”;99 “whether the behavior of the State’s law enforcement officials
was such as [to] bring about confessions not freely self-determined.”100
It is true that Miranda contains much talk about “custodial police
interrogation,” “in-custody interrogation,” “questioning initiated by law
enforcement officers,” and about the warnings that must be given “prior to
any questioning.” But it also contains strong criticism and apparent con
demnation of (1) many standard interrogation techniques that need not take
the form of “questions,” such as “posit[ing]” “the guilt of the subject as a
fact,” “minimiz[ing] the moral seriousness of the offense,” and “casting]
blame on the victim or on society,”101 and (2) various stratagems that do not
require any “verbal conduct” on the part of the police at all, such as the “false
line-up” and the “reverse line-up.”102
It was argued long ago that in-custody interrogation without more imper
missibly compels a person to incriminate himself.103 But the courts put that
issue aside for many years. It was hard enough to prevent the police from
resorting to physical violence, “relay questioning,” and other crude and
99. Id. (emphasis added).
100. Id. at 544 (emphasis added). Consider also the observation in the last of the pre-Escobedo-Miranda
cases, Haynes v. Washington, 373 U.S. 503 (1963), that “[t]he line between proper and permissible police
conduct and techniques and methods offensive to due process is, at best, a difficult one to draw, particularly
in cases such as this where it is necessary to make fine judgments as to the effect of psychologically coercive
pressures and inducements on the mind and will of an accused.” Id. at 515 (Goldberg, J.) (emphasis added).
101. 384 U.S. at 450.
102. Id. at 453. In the “false lineup” ploy, “[t]he witness or complainant (previously coached, if
necessary) studies the lineup and confidently points out the subject as the guilty party.” Id. at 453 (quoting
C. O’Hara, supra note 82, at 106). Thus, no police officer himself need say anything. In the “reverse
lineup” variation, the suspect is again placed in a lineup, “but this time he is identified by several fictitious
witnesses or victims who associated him with different offenses. It is expected that the subject will become
desperate and confess to the offense under investigation in order to escape from the false accusations.” Id.
(quoting C. O’Hara, supra note 82, at 106).
Among the other techniques discussed in this edition of the O’Hara manual is a variation of the “bluff
on a split pair”: A, a cosuspect, is seated in an outer office also occupied by a busy stenographer. B. a
cosuspect, is taken into the interrogation room and the stenographer is then ordered to come in, too—with
pencil and notebook. “After an appropriate period of time, the stenographer returns and begins to type
from his notes [and in various ways suggests that he is typing up B’s confession]. Subsequently, A is
returned to the interrogation room, which B has now left. He is viewed with a grave silence. The
interrogator opens up with: ‘I don’t think we’ll need any confession from you, but if you want to clear up a
few points
C. O’Hara, supra note 82, at 106. The interesting thing about this “interrogation
technique” for purposes of present discussion is that it may well pressure or persuade A to incriminate
himself while he is watching the stenographer type up “B’s confession” or while he is being returned to the
interrogation room or when he is “viewed with a grave silence” on his return. If A were to make an
incriminating statement at any one of these points, the “interrogation technique” would have “worked”
without A having been asked a single question—or without anyone even speaking to him.
The first edition of the O’Hara manual was not revised until 1970 (two years after Captain Learning
“visited” with Williams), but post-Miranda editions have recognized that the techniques described above
and similar tactics spelled out in the first edition may “conflict with the spirit of the Miranda ruling” and
that “although such techniques may have been accepted as legal, their misapplication or misinterpretation
might serve to produce or intensify the inherent pressures of the interrogation atmosphere that the Supreme
Court’s ruling was designed to overcome.” C. O’Hara, Fundamentals of Criminal Investigation
121 (4th ed. 1976) (emphasis added).
103. See E. Hopkins, Our Lawless Poi ice 193-95 (1931). According to Professor Zechariah Chafee,
Ernest Hopkins, an official investigator for the Wickersham Commission, showed “notable skill and
enterprise in breaking through the barriers of silence which surround official lawlessness.” Id. at vii
(preface).
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oppressive practices.104 After three decades and thirty-odd “coerced confes
sion” cases that saw “the overall gauge . . . steadily changing, usually in the
direction of restricting admissibility,”105 the Court in Miranda finally held
that “[ejven without employing brutality, the ‘third degree’ or the specific
stratagems described [in the interrogation manuals, from which it had quoted
at length earlier in the opinion], the very fact of custodial interrogation exacts
a heavy toll on individual liberty and trades on the weaknesses of individu
als.”106 Thus, the Court stated:
We are satisfied that all the principles embodied in the privilege
[against self-incrimination] apply to informal compulsion exerted
by law-enforcement officers during in-custody questioning. An
individual swept from familiar surroundings into police custody,
surrounded by antagonistic forces, and subjected to the techniques
ofpersuasion described [in the interrogation manuals quoted] above
cannot be otherwise than under compulsion to speak. As a
practical matter, the compulsion to speak in the isolated setting of
the police station may well be greater than in courts or other
official investigations, where there are often impartial observers to
guard against intimidation or trickery.107

The whole point of applying the privilege to custodial surroundings was
that it imposed “more exacting restrictions than [did] the Fourteenth
Amendment’s voluntariness test.”108 It would be standing Miranda on its
head to say that because the Court was “concern [ed]. . . primarily with [the]
interrogation atmosphere and the evils it can bring,”109 it somehow managed
to lift restrictions against other forms of compulsion, persuasion, trickery,
and cajolery. The aim of the Miranda rules, as the dissenters well understood,
was to “reinforce the nervous or ignorant suspect”110 and to “negate all
pressures”111 above and beyond the coercion of arrest and detention it
self112—“to offset [the] minor pressures and disadvantages intrinsic to any
104. Chafee, Remedies for the Third Degree, Atlantic Monthly, Nov. 1931, at 621. “It is hard
enough to prevent policemen from using physical violence on suspects; it would be far harder to prevent
them from asking a few questions. We had better get rid of the rubber hose and twenty-four hour grillings
before we undertake to compel or persuade the police to give up questioning altogether.” Id. at 626.
Professor Chafee coauthored the famous report to the Wickersham Commission on the “third degree.”
105. Miranda v. Arizona, 384 U.S. at 508 (Harlan, J., with Stewart & White, JJ., dissenting).
106. Id. at 455 (emphasis added).
107. Id. at 461 (emphasis added).
108. Id. at 511 (Harlan, J., with Stewart & White, JJ., dissenting). The Miranda opinion may contain
some overstatements, but surely the observation that “[i]n these cases, we might not find the defendants’
statements to have been involuntary in traditional terms” is not one of them. Id. at 457.
109. Id. at 456.
110. Id. at 505 (Harlan, J., with Stewart & White, JJ., dissenting).
111. Id.
112. “Zero-value pressure condition[s]" are not required by Miranda, nor are they possible in custodial
surroundings. Cf. C. O'Hara, supra note 82, at 121. The Miranda Court might have held that the inherent
and unavoidable pressures produced by arrest and detention without more are substantial enough to require
“neutralizing” warnings, but it did not do so. Thus, in the absence of “questioning,” or some other form of
prodding or persuasion, the “compulsion” inherent in arrest and detention does not rise to the level of
“compulsion" within the meaning of the privilege. As Justice White correctly pointed out in his Miranda
dissent, a suspect “may blurt out [an admissible] confession despite the fact that he is alone and in custody,
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kind of police interrogation”113 previously allowable under due process
precedents that “exert[ed] a tug on the suspect to confess.”114 How, then, can
it be said that the “Christian burial speech” was not “interrogation” within
the meaning of Miranda?
I think it is plain that the “Christian burial speech” was in fact a form of
“interrogation.” It had the same purpose and effect as a question, “[t]he
question was implied if not spoken,” and “[ejverything was there but a
question mark.”115 More generally, “it simply is not enough to mechanically
without any showing that he had any notion of his right to remain silent or of the consequences of his
admission.” 384 U.S. at 533 (White, J., with Harlan & Stewart, JJ., dissenting). But see A Model Code of
Pre-Arraignment Procedure § 120.8 (Official Draft 1975) [hereinafter cited as Model Code];
Uniform Rules of Criminal Procedure 212, 241 (Approved Draft 1974) (recommending that in
order to relieve some of pressure, confusion, and anxiety likely to be generated by arrest and arrival at
police station, suspect should be given certain advice at these stages whether or not any questioning is
attempted).
At some point, however, prolonged detention (albeit in complete silence) for the purpose and with the
likely effect of pressuring or prodding a suspect to confess will supply the “something more” that
transforms “custody” into custodial interrogation within the meaning of Miranda. See Rothblatt & Pitler,
supra note 52, at 486. To put it another way, an extended period of detention raises the pressure and
anxiety generated by normal arrest and detention to the level of “compulsion” within the meaning of the
privilege. See text accompanying notes 132, 135-36 infra.
113. 384 U.S. at 516 (Harlan, J., with Stewart & White, JJ., dissenting).
114. Id. at 515.
115. See Combs v. Wingo, 465 F.2d 96, 97-99 (6th Cir. 1972). In Combs a murder suspect who had been
given Miranda warnings asserted his right to counsel. The officer responded: “[A]ll right. I want to read
you something.” He then read the incriminating ballistics report, whereupon the accused broke down and
confessed. Id. at 97-98. The state appellate court, in Combs v. Commonwealth, 438 S.W.2d 82 (Ky. 1969),
held that the reading of the report (the dissenters referred to the “showing” of the report) did not amount
to “interrogation” within the meaning of Miranda, but merely constituted “furnish[ingj” defendant
“information the police had already acquired by their [independent] investigation.” Id. at 85. Judge
Palmore, joined by Judge Milliken, wrote a strong dissent. In a federal habeas corpus proceeding, the Sixth
Circuit, in an opinion written by Judge (now Solicitor General) McCree, agreed with the dissenters in the
Kentucky Court of Appeals decision:
The purpose of a question is to get an answer. Anything else that has the same purpose falls in
the same category and is susceptible of the same abuses Miranda seeks to prevent. The only
possible object of showing the ballistics report to the appellant in this case was to break him
down and elicit a confession from him. The question was implied if not spoken. Everything
was there but a question mark. It was a form of question and got the desired result.
465 F.2d at 99 (quoting 438 S.W.2d at 86 (Palmore, J., with Milliken, J., dissenting)).
Both state and federal courts are split on whether confronting a suspect with physical evidence or with
an accomplice who has confessed constitutes interrogation within the meaning of Miranda. See Nat’l
Dist. Attorneys Ass’n, Confessions and Interrogations After Miranda 34-35 (J. Zagel 5th rev.
ed. 1975) (collection of state and federal cases). It is fairly clear, for example, that the Ninth Circuit would
have admitted the ballistics report-prompted confession held inadmissible in Combs. See United States v.
Pheaster, 544 F.2d 353, 365, 366-68 (9th Cir. 1976) (after asserting right to counsel, suspect told that
fingerprint found on kidnappers’ note had been positively identified as his; resulting confession admissible);
United States v. Davis, 527 F.2d 1110, 1111 (9th Cir. 1975) (after asserting right to remain silent, suspect
shown bank surveillance photograph of himself participating in bank robbery and asked to reconsider his
position; subsequent waiver deemed valid).
The Pheaster case might well have fallen within the “rescue” or “emergency” exception to Miranda. See
note 65 supra. As written, however, the opinion seems fatally defective on several counts, including its
reliance on Michigan v. Mosley, 423 U.S. 96 (1975). See 544 F.2d at 367.
The Supreme Court in Michigan v. Mosley held admissible incriminating statements obtained from a
suspect during a second “interrogation session,” even though he had asserted his right to remain silent at
an earlier session. 423 U.S. at 104-06; see notes 409-61 infra and accompanying text (full discussion of
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attempt to ascertain what ‘interrogation’ means without considering the
rationales behind Miranda and the fifth and sixth amendments .... The
Mosley). The Court deemed it particularly significant that the suspect had been given “full and complete
Miranda warnings at the outset of the second interrogation,” that the second interrogation was “restricted
. . . to a crime that had not been the subject of the earlier interrogation,” and that the questioning was
resumed by a different officer. 423 U.S. at 104-06. None of these factors was present in Pheaster. Whether
or not the disclosure to Pheaster that his fingerprint implicated him in the kidnapping constituted
“interrogation” (though I think it plain that it did), it was undeniably a police effort to convince Pheaster
to change his mind. Under the circumstances, it would be unreasonable to assert that Pheaster’s "right to
cut off questioning” was “scrupulously honored” or “fully respected.” See id. at 104. Nor can a renewed
effort by the same police to persuade Pheaster to talk about the same crime that had been the subject of the
earlier interrogation, without giving him a fresh set of warnings, be viewed as “quite consistent with a
reasonable interpretation of [the suspect’s] earlier refusal to answer any questions about the [kidnapping].”
See id. at 105.
Moreover, whereas Mosley only dealt with a suspect who invoked his right to remain silent, Pheaster
involved a suspect who twice asserted his right to counsel, the first time before the warnings were given and
the second time while they were being given. See 544 F.2d at 364-65. Both the majority opinion in Mosley
and Justice White’s concurring opinion recognize that the Miranda Court apparently created a per se rule
against further interrogation (which presumably includes “nonverbal” police efforts to persuade a suspect
to reconsider his position) that is effective after assertion of the right to counsel until an attorney is present,
but not after a mere claim of the right to remain silent. See 423 U.S. at 104 n.10 (quoting Miranda v.
Arizona, 384 U.S. at 474); id. at 109-10 (White, J., concurring). See also notes 430-46 infra.
Putting aside the Miranda-Mosley point, the Pheaster court’s view that no “interrogation” followed the
suspect’s assertion of his right to counsel represents a triumph of semantics over reality. Once Pheaster was
placed in a car, the agent in charge “engaged [him] in a ‘firm’ ‘one-way conversation.’ ” 544 F.2d at 365.
How is this different from “interrogation”? Much, if not most, “interrogation,” constitutes a “one-way
conversation.” The court noted a “key distinction between questioning [a suspect] and presenting the
evidence against him.” Id. at 366. This distinction is not found in Miranda. The sole authority cited by the
Pheaster court in support of this distinction was Davis v. United States, which is even harder to digest than
Pheaster.
In Davis, after asserting his desire not to talk to an investigating agent, the suspect was shown a bank
surveillance photograph of himself participating in the robbery and then asked, “Are you sure you don’t
want to reconsider?” 527 F.2d at 1111. Confronted with this evidence, the suspect concluded, that he did
want to reconsider after all (or, I think it fair to say, that he might as well), and the court called this a valid
“waiver.” Id. Davis seems to say that, after a person asserts his rights, the police may pressure or persuade
him to change his position as long as they restrict their efforts to the presentation or recitation of evidence
against him, and that any question based on such evidence is not “interrogation,” either because it is
“cured by” or “auxiliary to” the presentation or recitation of the evidence.
To those who wish Miranda were overruled, the Pheaster-Davis approach represents the next best thing.
It allows police interrogators to do what they have long been advised to do—“display an air of confidence
in the subject’s guilt,” “point out” some of the “circumstantial evidence indicative of a subject’s guilt,” and
“point out the futility of resistance to telling the truth.” F. Inbau & J. Reid, Criminal Interrogation
and Confessions 26, 31, 77 (2d ed. 1967). The Pheaster-Davis approach permits a police interrogator, as
long as he confines his efforts to presentation or recitation of the incriminating evidence against the
suspect, and apparently as long as he asks not more than one or two subsidiary questions, to “ ‘talk [a
suspect] out of his refusal to talk” or “his desire for a lawyer.” Id. at 4. Not even the authors of the leading
interrogation manual thought such questioning possible after Miranda. See id.
Furthermore, if these tactics may be resorted to after a suspect has asserted his rights, it would seem to
follow that they are permissible a fortiori before he has asserted them. To put it another way, if these tactics
do not amount to “interrogation” within the meaning of Miranda, then why can they not be employed to
“talk a suspect into confessing” without ever advising him of his Miranda rights?
The Ninth Circuit seems to be under the impression that as long as a police recitation of the evidence
against a suspect is “objective” and “undistorted,” it does not constitute “interrogation” within the
meaning of Miranda or “compulsion” within the meaning of the privilege. See United States v. Pheaster,
544 F.2d at 368 & n.9. Putting aside the notion that the weight and quality of the government’s evidence
should be appraised by the defense attorney and not by the suspect, the objectivity with which that evidence
is presented raises another issue—trickery.
The police “pressured” Escobedo by telling him that an alleged accomplice claimed that he had fired the
fatal shots. It is unclear whether the accomplice actually made such an accusation. See text at notes 90-91
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requirement of‘interrogation’ is designed to permit the use by the prosecution
of a confession that is given by an accused without any prompting. . . .”*
116
Admittedly, “as long as the matter to be considered is debated in artificial
terms,”117 there is the danger that a judge will take the words “questioning”
and “interrogation” and the dictionary and be “led by a technical definition
to apply a certain name, and then to deduce consequences which have no
relation to the grounds on which the name was applied.”118 But “the logic of
words” need not, and should not, “yield to the logic of realities.”119 If we
“think things not words,”120 as we must, if we “constantly translate our words
supra. If the information were true, Escobedo was not "tricked,” but he was still “pressured.” Similarly,
the police persuaded Combs that further resistance was futile by showing him a ballistics report implicating
him in the murder. If the ballistics report were authentic, Combs was not “tricked,” but he was still
convinced of the “hopelessness of his situation” and thereby “encourage[d] ... to confess immediately.”
See C. McCormick, supra note 85, at 330 (discussion of Kentucky Court of Appeals decision). Miranda
does not ban unfair “custodial interrogation”; it bans any “custodial interrogation.” The fifth amendment
prohibition is not limited to deceitful “compulsion”; it applies to aboveboard “compulsion” as well. Indeed,
the latter is sometimes the most compelling kind.
116. Commonwealth v. Simala, 434 Pa. 219, 226, 252 A.2d 575, 578-79 (1969) (Roberts, J.) (emphasis in
original).
The Supreme Court of Pennsylvania has been especially alert on the “interrogation” front. In my
judgment, with one exception—Commonwealth v. Franklin, 438 Pa. 411, 265 A.2d 361 (1970) (police
statement to appellant that statement from him unnecessary because witnesses had already identified him
but that they would like to hear his side of story held not to be “interrogation"; strong dissent by Roberts,
J.)—the Pennsylvania Court has properly classified various forms of official prompting and prodding as
interrogation within the meaning of Miranda. In the Simala case itself an official’s statement to the suspect,
“you look kind of down in the dumps ... if you want to talk, talk,” was viewed as “interrogation”; the
court perceived “no difference for constitutional purposes between questioning an accused outright and
more subtly suggesting that he incriminate himself without being asked specific questions.” 434 Pa. at 226,
252 A.2d at 579. In Commonwealth v. Learning, 432 Pa. 326, 247 A.2d 590 (1968), a police officer told
appellant that his alleged accomplice had been apprehended and was likely to talk, and that if appellant
wished to make a statement this was the time to do so because he was liable to end up a “patsy” otherwise.
Id. at 335, 247 A.2d at 595. This “advice” was held to be “interrogation.” Id. at 337, 247 A.2d at 596. In
Commonwealth v. Hamilton, 445 Pa. 292, 285 A.2d 172 (1971), appellant was confronted, in the presence
of several police officers, with an alleged coconspirator who accused him of being the “triggerman” in the
crime. Id. at 295, 285 A.2d at 174. In regarding the confrontation as a “form” of “interrogation,” the court
noted that the coconspirator was admittedly “being used in an attempt to pry an incriminating statement
from appellant” and that to permit this technique “would be to place a premium on the ingenuity of the
police to devise methods of indirect interrogation, rather than to implement the plain mandate of Miranda
. . . .” Id. at 297, 285 A.2d at 175. In Commonwealth v. Mercier, 451 Pa. 211, 302 A.2d 337 (1973), the
reading to appellant of a statement by an alleged accomplice implicating him in the crime was held to be
“interrogation”; the court refused “to distinguish between confronting the appellant directly with those
who implicate him and reading their statement to him, both have the same effect—both are a form of
official interrogation.” Id. at 214-15, 302 A.2d at 340.
The view, reflected in the Pennsylvania cases, that any police conduct designed to or likely to elicit an
incriminating statement should be considered "Miranda interrogation” assumes, of course, that the suspect
realizes that he is talking with or being talked to by a law enforcement official, or that he is aware that a
confrontation is taking place in the presence of police. None of the aforementioned Pennsylvania cases
involved the use of undercover agents or police informants. As to this issue, see text at notes 288-399 infra.
117. See Guy v. Donald, 203 U.S. 399, 406 (1906) (Holmes, J.).
118. Id.
119. De Santo v. Pennsylvania, 273 U.S. 34, 43 (1927) (Brandeis, J., with Holmes, J., dissenting).
120. O.W. Holmes, Law In Science and Science in Law, in Collected Legal Papers 224, 238
(1920).
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into the facts for which they stand,”121 as we must, the words “questioning”
and “interrogation” will prove to be no insurmountable barrier.
I must add that one need not work with the words “questioning” and
“interrogation” at all. The courts’ extension of first amendment protections to
conduct furnishes a useful analogy. Because thè Constitution protects free
dom of “speech,” the terms “symbolic speech” and “symbolic conduct” have
evolved to embrace conduct, such as flag desecration122 and the wearing of
black armbands,123 that, to employ one suggested definition, “is intended as
expression,” “in fact . . . communicates,” and in context “becomes a
comprehensible form of expression.”124 If the Constitution had furnished
protection only against “questioning” or “interrogation,” the courts would
have developed the concept of “symbolic interrogation” or “symbolic
questioning” to encompass various kinds of police “remarks,” “observa
tions,” and “nonverbal” techniques that imply a question or convey a message
and are likely to be so understood by a suspect.
Unlike the conduct protected by the “freedom of speech” clause, however,
the governmental conduct prohibited by the very language of the self
incrimination clause commonly connotes far more than the mere “wagging
the tongue or wielding a pen.”125 The latter clause protects one from being
“compelled” to incriminate himself without limiting the forms or character of
the “compulsion.” Thus, there is no need to consider whether placing a pan of
the victim’s bones in a suspect’s lap,126 or directing police officers disguised as
witnesses to identify the suspect in a lineup,127 or pretending to bring in a
suspect’s ailing spouse for questioning,128 or confronting a suspect with his

121. Id.
122. See Spence v. Washington, 418 U.S. 405, 410-11 (1974) (intent to convey particularized message in
attaching peace symbol to flag; such conduct protected by first amendment); cf. Smith v. Goguen, 415 U.S.
566, 574 (1974) (statute that failed to distinguish between criminal, nonceremonial wearing of flag and
noncriminal, ceremonial wearing of flag void for vagueness). See generally Ely, Flag Desecration: A Case
Study in the Roles of Categorization and Balancing in First Amendment Analysis, 88 Harv. L. Rev. 1482
(1975); Loewy, Punishing Flag Desecrators: The Ultimate in Flag Desecration, 49 N.C. L. Rev. 48 (1970);
Nimmer, The Meaning of Symbolic Speech Under the First Amendment, 21 U.C.L.A. L. Rev. 29, 46-57
(1973).
123. Tinker v. Des Moines School Dist., 393 U.S. 503, 505-06, 509-11 (1969). See generally Denno,
Mary Beth Tinker Takes The Constitution to School, 38 Fordham L. Rev. 35 (1968); Nahmod, Beyond
Tinker: The High School as an Educational Public Forum, 5 Harv. C.R.-C.L. L. Rev. 278 (1970); 39
Brooklyn L. Rev. 918 (1973).
124. Henkin, On Drawing Lines, 82 Harv. L. Rev. 63, 80 (1968). See generally W. Lockhart, Y.
Kamisar & J. Choper, Constitutional Law 1149-54 (4th ed. 1975) and authorities discussed and
collected therein.
125. Cf Henkin, supra note 124, at 79.
126. See Lyons v. Oklahoma, 322 U.S. 596, 599, 604 (1944). As late as 1930, forcing a murder suspect to
view the grisly remains of his alleged victim was not an uncommon method of inducing the suspect to talk.
See E. Hopkins, supra note 103, at 243, 254, 257-58, 260.
127. See Caminito v. Murphy, 222 F.2d 698, 700-01 (2d Cir.), cert, denied, 350 U.S. 896 (1955). See also
note 102 supra.
128. See text at notes 93-95 supra.
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effusive accomplice,129 or showing him an incriminating ballistics reportoo or
a bank surveillance photograph of himself,131 or “creating] a verbal vacuum,”
in the belief that after such a vacuum has been created “he who speaks first is
the loser,”132 or delivering a “Christian burial speech” constitutes or is
tantamount to “interrogation”—“implicit,” “constructive,” “symbolic,” or
otherwise.
It has been said that “there are a thousand forms of compulsion” and that
“our police show great ingenuity in the variety employed.”133 But “a
confession obtained by compulsion must be excluded whatever may have been
the character of the compulsion.”134 If the police conduct is designed and
likely to pressure or persuade, or even “to exert a tug on,”135 a suspect to
incriminate himself—the obvious purpose and likely effect of the “Christian
burial speech”—then that conduct is “compulsion” as Miranda defines the
self-incrimination clause. Then it augments or intensifies the tolerable level of
stress, confusion, and anxiety generated by unadulterated arrest and detention
to the impermissible level of “compulsion.”136 Then any resulting statement is
129. In Commonwealth v. Hamilton, 445 Pa. 292, 285 A.2d 172 (1971), as in the Escobedo case, see text
at notes 90-91, the defendant, confronted in the presence of police by another arrestee who accused him of
being the “triggerman,” denied the charge, but in the process admitted involvement in the crime. 445 Pa. at
295, 285 A.2d at 174; see note 116 supra. A Philadelphia police officer disclosed on cross-examination in
this case that “such a technique [police arranging confrontations between suspects for the purpose of
obtaining incriminating statements] has been used in ‘hundreds’ of other cases.” 445 Pa. at 296, 285 A.2d at
174.
130. See Combs v. Wingo, 565 F.2d 96, 97-98 (6th Cir. 1972); note 115 supra.
131. See United States v. Davis, 527 F.2d 1110, 1111 (9th Cir. 1975); note 115 supra.
132. See R. Royal & S. Schutt, The Gentle Art of Interviewing and Interrogation 145-46
(1976). Among the techniques that the authors have found to be successful in eliciting admissions are the
following:

Once the various buy signs appear, how does the investigator capitalize on them? There are
two very popular methods: One is by citing all the facts in summary form and diverting the
subject’s attention from a breakthrough admission by seeking motive. For example: “I know
how you did ‘X,’ ‘Y,’ and ‘Z’—perhaps it would be in your best interest to tell me why.” The
other method is to create a verbal vacuum: “I know that you did this, and I will not allow you
to put yourself in the awkward position of lying to me;—If you are not willing to be
completely truthful with me, then I advise you to say absolutely nothing.” This will be
followed by what may seem to be an eternity of silence. The rule is that after a verbal vacuum
has been created, usually he who speaks first is the loser. Wait your subject out, and he will
probably say: “Okay, what do you want to know?”
Id. (emphasis in original).
The Royal-Schutt “professional manual and guide” amply illustrates why a court that takes what an
interrogator says literally may, no less than the suspect, be led astray. See id. at 147 (telling suspect you
“don’t want” him “to be nervous about what I am going to say” “in effect, produces the very nervousness
[you have] denied wanting to produce”); id. at 144-45 (suspect induced to confess by being told initially,
“Just sit there and be quiet; I don’t believe that you participated in this highjacking anyhow,” and then, at
“appropriate intervals”: “You could not have done it,” “You are too stupid to have done it,” etc.) (actual
“interrogation” conducted by one of authors).
133. E. Hopkins, supra note 103, at 194.
134. Wan v. United States, 266 U.S. 1,14-15 (1924) (Brandeis, J.) (sick man’s statements made after being
subject to “interrogation” for seven days inadmissible).
135. See note 114 supra and accompanying text.
136. See note 112 supra. Note also the quotation from the O'Hara manual in the last paragraph of note
102 supra.
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not "volunteered”137 or the product of “the unfettered exercise of [the
suspect’s] own will.”138 Then it is the kind of police conduct that ought to be
and was meant to be forbidden in the absence of waiver, and certainly after
assertion, of one’s Miranda rights.139
One may, “by way of convenient shorthand,”140 call such police conduct
“interrogation”—and it is, within the meaning of Miranda—but one need not
do so. One need only call it, and it may be more helpful simply to call it
“compulsion” within the meaning of the privilege.

II. Massiah, Williams, and Variations Thereon

Until the “Christian burial speech” case was decided a year ago, lasting
fame had eluded Massiah v. United States.141 It was apparently lost in the
shuffle of fast-moving events that reshaped constitutional-criminal procedure
in the 1960’s.
Massiah “extended] the constitutional role of counsel from the traditional
function of preparing for and participating in a trial or trial type proceeding to
the representation and counseling of persons under police investigation where
they are under indictment . . . .”142 But that same Term, a scant five weeks
later, Escobedo v. Illinois'4? further extended the constitutional role of counsel
to the preindictment stage, that is, “when the process shifts from investigatory
to accusatory—when its focus is on the accused and its purpose is to elicit a
137. See Miranda v. Arizona, 384 U.S. at 478. (“Any statement given freely and voluntarily without any
compelling influences [other than those inherent in a normal arrest and detention] is, of course, admissible
in evidence. The fundamental import of the privilege while an individual is in custody is not whether he is
allowed to talk to the police without the benefit of warnings and counsel, but whether he can be
interrogated .... Volunteered statements of any kind are not barred by the Fifth Amendment and their
admissibility is not affected by our holding today.”).
138. See Malloy v. Hogan, 378 U.S. 1, 8 (1964).
139. Cf. Graham, supra note 41, at 92-93.
140. Cf. Blackburn v. Alabama, 361 U.S. 199, 207 (1960) (“a complex of values underlies the stricture
against use by the state of confessions which, by way of convenient shorthand, this Court terms
involuntary”). See also Bator & Vorenberg, Arrest, Detention, Interrogation, and the Right to Counsel, 66
Colum. L. Rev. 62, 73 (1966); Kamisar, What Is an "Involuntary” Confession? 17 Rutgers L. Rev. 728,
745-46(1963).
141. 337 U.S. 201 (1964). Massiah is discussed at length in text at notes 216-86 infra.
142. Enker & Eisen, Counsel for the Suspect: Massiah v. United States and Escobedo v. Illinois, 49
Minn. L. Rev. 47, 48 (1964). But dissenting in Milton v. Wainwright, 407 U.S. 371 (1972), Justice Stewart
maintained:

The “retroactivity” of the Massiah decision is a wholly spurious issue. For Massiah marked
no new departure in the law. It upset no accepted prosecutorial practice .... In no case
before Massiah had this Court, at least since Powell v. Alabama, ever countenanced the kind
of post-indictment police interrogation there involved, let alone ever specifically upheld the
constitutionality of any such interrogation. . . . [T]he rule in [Massiah] has been settled law
ever since Powell v. Alabama.
Id. at 381-82 (1972) (Stewart, J., with Douglas, Brennan & Marshall, JJ., dissenting) (lower federal courts
had declined to apply Massiah retroactively; majority of the Court held that any error in admitting
postindictment confession was harmless and thus did not reach retroactivity issue).
143. 378 U.S. 478 (1964).
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confession”144—or when the process so shifts and one or more of the limiting
facts in Escobedo are also present.145
In constitutional-criminal procedure circles, 1964 was the year of
Escobedo, and Massiah was understandably neglected in the hue and cry
raised over the Illinois case. To the extent that Massiah was remembered at
all, it was not so much for its own sake but as a steppingstone to Escobedo^
and as a case in which Justice Stewart (author of the Court’s opinion in
Massiah, but a dissenter in Escobedo), by drawing the line at “the institution
of formal, meaningful judicial proceedings, by way of indictment, informa
tion, or arraignment,”147 “had painted himself into a corner . . . from which
144. Id. at 492.
145. The factors present in Escobedo that could place limitations on subsequent applications of that case
include situations in which: (1) the investigation has begun to focus on a particular defendant and is no
longer a general inquiry into an unsolved crime; (2) the suspect is in police custody; (3) interrogation by the
police is aimed at eliciting incriminating statements; (4) the suspect has requested and been denied an
opportunity to secure advice from counsel; and (5) the police fail to warn the suspect effectively of his
constitutional rights to remain silent. See id. at 490-91. It was unclear whether all these factors would have
to be present in a later case in which the rule of Escobedo would be applicable and, as a result,
commuuatois utsagreed widely over the probable meaning of the case and what it ought to mean. See W.
Schaefer, The Suspect and Society 19-23 (1967) (written before Miranda; comparison of Escobedo
and Massiah could lead to conclusion that no one on whom suspicion has focused can be interrogated
without having or intelligently waiving assistance of counsel); Enker & Eisen, supra note 142, at 58-79
(Escobedo transformed investigatory process into adversary one; extension of right to counsel to curb police
abuses not least drastic available means); Friendly, supra note 65, at 950-52 (Escobedo right to counsel may
apply only when suspect’s case is “ripe for presentation to a magistrate”); Herman, supra note 86, at 47181, 485-500 (Escobedo restricts admissible confessions to those obtained voluntarily and under circum
stances consistent with waiver of effectively conveyed privilege against self-incrimination); Kamisar, supra
note 86, at 50-95 (right to counsel during interrogation exists regardless of suspect’s request; only
individual aware of this right can waive privilege against self-incrimination); Murphy, The Problem of
Compliance by Police Departments, 44 Texas L. Rev. 939, 950-52 (1966) (federal circuit courts apply
Escobedo differently with respect to when assistance of counsel applies); Robinson, Massiah, Escobedo,
and Rationales for the Exclusion of Confessions, 56 J. Crim. L.C. & P.S. 412 (1965) (author evaluates
rationales that broaden trend toward exclusion of confessions, including deterrence of undesirable police
practices, and suggests alternative means to this end); Traynor, supra note 65, at 668-80 (to determine
when focus on individual should require application of Escobedo rule, one should balance suspect’s
privilege to remain silent against community’s right to legitimate police investigation). All this speculation
ended when Miranda and its companion cases were decided. See also note 537 infra.
146. Thus, on the eve of Miranda, Chief Justice Roger Traynor referred to “the recent constellation of
cases that include the limelighted Escobedo case extending the right to counsel to the pretrial stage,” and
noted that it was against the “background” of Gideon and Massiah that the Escobedo Court “announced a
right to counsel before indictment, and held inadmissible a suspect’s damaging statement elicited by police
interrogation in the absence of counsel.” Traynor, supra note 65, at 657-58, 668; see W. Schaefer, supra
note 145, at 22 (discussion of possible scope of Escobedo through comparison with Massiah); Breitel,
Criminal Law and Equal Justice, 1966 Utah L. Rev. 1 (speech concerning problem of confessions when
counsel is absent; not even mentioning Massiah). But see Robinson, supra note 145, at 427 (includes
Massiah in discussion of confession cases).
That Breitel, Schaefer, and Traynor, three of our greatest state judges, would all take to the lecture
podium the same month (April 1966, two months before Miranda) to grapple with the cluster of problems
relating to police interrogation and confessions is striking evidence of the “raging controversial process” of
reevaluating constitutional-criminal procedure, Breitel, supra, at 1, in which we were then engaged.
147. Dissenting in Escobedo v. Illinois, 378 U.S. 478 (1964), Justice Stewart so described the basis for
the decision, and his opinion, in Massiah. Id. at 493. See also Justice Stewart’s opinion for the Court in
Williams:

Whatever else it may mean, the right to counsel granted by the Sixth and Fourteenth
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he could extricate himself only by a highly formalistic reading of the sixth
amendment.”*148
It was the kind of a reading that the Escobedo majority was not about to
give the sixth amendment. The interrogation of Escobedo had taken place
before “judicial” or “adversary” proceedings had commenced against him,149
but, as Justice Stewart characterized the majority’s reasoning, “[t]he Court
disregards this basic difference between the present case and Massiah’s, with
the bland assertion that ‘that fact should make no difference.’”150
Escobedo may have seized the spotlight from Massiah, but Escobedo was
soon shoved offstage by that blockbuster, Miranda v. Arizona.151 Although
Miranda did not overrule Escobedo as some had feared and others had hoped,
it did not simply reaffirm it either. Miranda was “not simply a bigger and
better (or worse, depending upon your viewpoint) Escobedo."152 By shifting
from the “prime suspect”-“focal point”-“accusatory state” test or tests of
Escobedo to a “custodial interrogation” standard153 or, to characterize it
another way, by moving from a right to counsel base in Escobedo to a self
incrimination base, "Miranda [did] not [enlarge] Escobedo as much as it. . .
displaced it.”154
Assuming that Escobedo had not already done so, did Miranda also
displace Massiah? After Miranda, was the institution of judicial proceedings,
by way of indictment or otherwise, no more constitutionally relevant than
Amendments means at least that a person is entitled to the help of a lawyer at or after the time
that judicial proceedings have been initiated against him—“whether by way of formal charge,
preliminary hearing, indictment, information, or arraignment.” Kirby v. Illinois, 406 U.S.
682, 689 (1973) [plurality opinion by Stewart, J.].
430 U.S. at 398.
148. Herman, supra note 86, at 491.
149. Dissenting in Escobedo v. Illinois, 378 U.S. 478 (1964), Justice Stewart observed:

Under our system of criminal justice the institution of formal, meaningful judicial proceed
ings, by way of indictment, information, or arraignment, marks the point at which a criminal
investigation has ended and adversary proceedings have commenced. It is at this point that
the constitutional guarantees attach which pertain to a criminal trial.
Id. at 493-94.
150. Id. at 493.
151. 384 U.S. 436 (1966).
152. Kamisar, Miranda’s Impact on Police Practices (Panel Evaluation), in A New Look at
Confessions: Escobedo—The Second Round 92 (B.J. George ed. 1967).
153. The custodial interrogation standard attached primary significance to the conditions surrounding
or inherent in the interrogation, not to the evidence of guilt available to the police at the time of
questioning.
154. Kamisar, supra note 152, at 93. See Beckwith v. United States, 425 U.S. 341, 344-48 (1976)
(Miranda implicitly redefined “focus” test as individual taken into custody or deprived of liberty in
significant way). Although Beckwith is sometimes criticized as one of the Burger Court decisions
undermining Miranda, “the Warren Court might well have accepted [it].” Israel, Criminal Procedure, the
Burger Court, and the Legacy of the Warren Court, 75 Mich. L. Rev. 1320, 1375 n.246 (1977). Indeed, in
holding that Miranda abandoned the “focus” test (as it had generally been understood at the time of
Escobedo) and that its use of “custodial interrogation” marked a fresh start in describing the point at which
a suspect’s constitutional protections begin, the Beckwith Court adopted the view of no less staunch a
Miranda supporter than Chief Judge Bazelon, who authored the lower court opinion in Beckwith. See 425
U.S. at 348.
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whether the investigation had “begun to focus on a particular suspect”? After
Miranda, did formal indictment or other adversary litigative proceedings no
longer “absolutize constitutional rights or inexorably rigidify adversary
postures”?155 Or, regardless of the circumstances surrounding the interroga
tion—indeed, regardless of whether police efforts to elicit incriminating
statements constituted “interrogation” at all—did indictment, or the initia
tion of other judicial proceedings, remain an “absolute point at which the
right to counsel attaches”?156
If one searches the Miranda opinion for answers to these questions, he
discovers that Massiah is never mentioned—not once in Chief Justice
Warren’s sixty-page opinion for the Court, nor in any of the three dissenting
opinions, which total another forty-six pages.157 Yet, very little else even
remotely bearing on the general subject is left out. There are quotations from
or references to scores of confession cases, including such oldtimers as Wan v.
United Statesd5i Bram v. United States,159 and Hopt v. Utah.'60 There are, to
give but a few other examples, discussions of law pertaining to police
155. See United States v. Crisp, 435 F.2d 354, 358-59 (7th Cir. 1971) (failure of agents to notify
defendant’s counsel before interviewing defendant does not require reversal when defendant fully warned
of rights). In Crisp the court commented:
Massiah . . . must be read in light of. . . [Miranda], which expressly recognized the validity
of a knowing and voluntary waiver of rights during the “critical stage” of custodial
interrogation .... As Miranda and Escobedo clearly indicate, formal indictment is no
longer the determinative event upon which constitutional safeguards hinge. By the same
token, formal indictment does not absolutize constitutional rights or inexorably rigidify
adversary postures.

Id. at 358.
156. The amicus curiae brief of the ACLU in Miranda and its companion cases (written by Professors
Anthony Amsterdam and Paul Mishkin and, in my judgment, indispensable reading for a full understand
ing of Miranda), pointed out that a “straight right to counsel approach,” one “directed to an inquiry as to
when such right attaches,” may “go both too far and not far enough.” Brief for Amicus Curiae ACLU at 8
n.2, 10-11. It “may require the provision of counsel under circumstances where counsel is not necessary to
the effectuation of a person’s right not to be compelled to incriminate himself’ and, on the other hand,
“may result in not providing adequate protection when it is found that the point in time at which the right
to counsel attaches has not yet been reached, although the danger of compelled self-incrimination looms
large.” Id. at 10-11. Thus, the ACLU advocated an approach that would make the providing of counsel
“dependent upon the circumstances of interrogation” and would frame the issue not in right to counsel
terms but in terms of “the effectuation, during the interrogation, of the Fifth Amendment right.” Id. at 11.
The ACLU brief noted, however, that “[Massiah] apparently holds that indictment is an absolute point
at which the right to counsel attaches” and that such a view is “supportable on the basis of the theory of an
indictment: that the government has prior to that time completed its investigation and made its basic case.
Moreover, the accused’s need for trial preparation—and the assistance of counsel therein—has then
become established.” Id. at n.4.
157. Justice Harlan, joined by Justices Stewart and White, filed a long dissenting opinion in Miranda.
384 U.S. at 504. Justice White, joined by Justices Harlan and Stewart, wrote a separate long dissent. Id. at
526. Justice Clark wrote a third dissenting opinion, although he concurred in the result in one companion
case to Miranda. Id. at 499.
158. 266 U.S. 1, 14 (1924) (that confession not induced by promise or threat does not by itself make it
voluntary in law; it must be voluntary in fact, given under no compulsion, to be admissible), quoted in 384
U.S. at 462.
159. 168 U.S. 532 (1897) (discussed in text at notes 86-89 supra), quoted in 384 U.S. at 461-62.
160. 110 U.S. 574 (1894) (confession must be viewed in context made to see if voluntary), cited in 384
U.S. at 490.
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interrogation and confessions in England, Scotland, India, and Ceylon;161
quotations from the seventeenth century trial of John Lilburn;162 and
references to Maimonides and other thirteenth century commentators who
“found an analogue” to the privilege against self-incrimination “grounded in
the Bible.”163 But there is not a single reference to the then two-year-old
Massiah case.
Similarly, there is no mention of Massiah in the lengthy opinion of the Iowa
Supreme Court upholding the admissibility of Williams’ post-“initiation of
judicial adversary proceedings” and “Christian burial speech”-prompted
statements.164 Nor, and this seems still more startling, is there any mention of
Massiah in Justice Stuart’s “soul searching” dissent.165 It is only in the federal
district court, on habeas corpus, that Massiah is first remembered and held to
be an alternative and independent ground for granting Williams a new trial.166
WHY DID THE WILLIAMS COURT CHOOSE THE MASSIAH ROUTE OVER A
MIRANDA ONE?

A majority of the Supreme Court in Williams saw “no need” to consider
the applicability of Miranda161 and affirmed solely on the basis of Massiah.16*
Evidently Massiah offered a clearer path to affirmance than Miranda. But
why?
If the “Christian burial speech” delivered to Williams during the drive
back to Des Moines amounted to “custodial interrogation,” then the Miranda
route to affirmance would seem no less inviting than the one Massiah
provided. Under the circumstances of the case—Williams asserted both his
right to remain silent and his right to counsel many times earlier that day and
the “Christian burial speech” was not concerned with another crime nor
made by a different officer nor preceded by a new set of warnings—“the
speech,” if it can be considered “interrogation,” seems to have been delivered
in clear violation of Miranda as clarified, or qualified, by Michigan v.
Mosley.169
Yet, was “the speech” a “form of interrogation” or tantamount to
“interrogation”? A major attraction of the Massiah route, as I shall dwell
upon below, seems to be that it provided a means of bypassing the
“interrogation” issue completely. Another advantage offered by the Massiah
approach was the application of a higher standard of waiver: the Williams
Court might have held, as had some lower courts, that a “Massiah right to
counsel” could not be waived in the absence of counsel or without the consent
161. See 384 U.S. at 478 n.46, 486-90 & n.64.
162. See id. at 459 (Lilburn asserted right to remain silent about self in criminal matters before 1637
inquisitorial court, the Star Chamber).
163. See id. at 458 n.27.
164. State v. Williams, 182 N.W.2d 396 (Iowa 1971) (5-4 decision).
165. Id. at 406 (Stuart, J., with Mason & Becker, JJ., dissenting).
166. See note 25 supra. It was at this stage of the proceedings that Professor Robert D. Bartels of the
University of Iowa College of Law, Williams’ court-appointed counsel, entered the picture.
167. See note 25 supra.
168. Id.
169. 423 U.S. 96 (1975) (discussed at notes 409-61 infra and accompanying text). See also discussion at
note 115 supra.
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of counsel—whether it could was still a debatable question170—or, alterna
tively, it might have been held that a waiver of Massiah rights “require[d] the
clearest and most explicit explanation and understanding of what is being
given up.”171 Yet it appears that the Williams Court chose the Massiah route
without capitalizing on either of the advantages offered by this approach.
Justice Powell, concurring in Williams, maintained that “the opinion of the
Court is explicitly clear that the [Massiah] right to assistance of counsel may
be waived, after it had attached, without notice to or consultation with
counsel.”172 In fact, however, the opinion of the Court was not quite so clear.
It may be interpreted as holding only that Williams did not waive his
'Massiah right to counsel” even assuming that one in his situation could do so
without notice to or consultation with counsel.173 In any event, for the State to
establish a waiver of the “Massiah right to counsel”174 “it [is] incumbent upon
[it, according to Johnson v. Zerbst175] to prove ‘an intentional relinquishment
or abandonment of a known right or privilege . . . ,’ ”176 and “judged by [this
standard] the record in this case falls far short of sustaining [the State’s]
burden.”177 But Williams had asserted his “Miranda right to counsel”
numerous times. Was not an alleged waiver of this right to be judged by the
same standard?
According to Miranda, a waiver cannot be presumed because a suspect
fails to request a lawyer, and an effective waiver of the right to counsel during
interrogation can only be recognized after the warnings are given.178 Even
when the suspect does not assert his right to counsel, Miranda tells us that “a
heavy burden rests on the government to demonstrate that the defendant
170. Lopez v. Zelker, 344 F. Supp. 1050, 1054 & n.3 (S.D.N.Y.) (Frankel, J.) (collecting cases), offd
without opinion, 465 F.2d 1405 (2d Cir.), cert, denied, 409 U.S. 1049 (1972).
171. Id. at 1054; see United States v. Satterfield, 417 F. Supp. 293 (S.D.N.Y. 1976) (Knapp, J.), affd,
558 F.2d 655 (2d Cir. 1977). In Satterfield Judge Knapp stated: “Under our interpretation of Massiah, after
indictment the advice of counsel can be waived only after such warnings and explanations as would justify
a court in permitting a defendant to proceed pro se at trial.” Id. at 296. See also United States v. Miller, 432
F. Supp. 382, 387-88 (E.D.N.Y. 1977) (adopting strict Satterfield waiver standard when suspect has
retained counsel and indicated that he wished to consult with him prior to answering questions).
Dissenting from the 10-4 decision in United States v. Brown, 569 F.2d 236 (5th Cir. 1978) (en banc),
Judge Simpson maintained that the language in Brewer v. Williams that the strict standard of waiver
“ ‘applies equally to an alleged waiver of the right to counsel whether at trial or at a critical stage of pretrial
proceedings' [430 U.S. at 404] . . . assumes telling significance in light of the stringent requirements for an
effective waiver of the right to counsel at trial.” 569 F.2d at 242 (Simpson, J., with Goldberg, Godbold &
Morgan, JJ., dissenting) (emphasis added by Judge Simpson). “Because a defendant’s need for the
assistance of counsel at critical stages prior to trial is in many ways as great as his need at trial, it makes
sense to require a comparable waiver in both situations.” Id. at 244.
172. 430 U.S. at 413 (Powell, J., concurring).
173. See id. at 405-06. “The Court of Appeals did not hold, nor do we, that under the circumstances of
this case Williams could not, without notice to counsel, have waived his rights under the Sixth and
Fourteenth Amendments. It only held, as do we, that he did not.” Id. (emphasis in original).
174. This is my phrase, not the Court’s. The Williams Court announced in its opinion that it was putting
the Miranda doctrine aside and affirming “the judgment before us” on Massiah grounds. Id. at 397-98. In
light of this statement, its discussion of waiver seems on its face to be a discussion of waiver of Massiah
rights. But see text at notes 186-210 fn/ra.
175. 304 U.S. 458 (1938).
176. 430 U.S. at 404 (quoting from Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).
177. Id.
178. 384 U.S. at 470.
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knowingly and intelligently waived ... his right to retained or appointed
counsel. . . . This Court has always set high standards of proof for the
waiver of constitutional rights, . . . and we re-assert these standards as
applied to in-custody interrogation.”179 Once a suspect has asserted his right
to counsel, as Williams did, the strict Johnson v. Zerbst standard of waiver
would seem to apply a fortiori; indeed, the Miranda opinion notes that once
“the individual states that he wants an attorney, the interrogation must cease
until an attorney is present.”180
It may be that the Williams Court did operate on the premise that a heavier
burden rests on the Government to establish a waiver of a “Massiah right to
counsel“ than a waiver of Miranda rights,181 but it never said so. Dissenting
Justice White invited it to do so by maintaining that “[t]he issue in this case is
whether [Williams]—who was entitled not to make any statements to the
police without consultation with and/or presence of counsel—validly waived
[his] rights”182 and by adding in a footnote that “[i]t does not matter whether
the right not to make statements in the absence of counsel stems from
[Massiah] or [Miranda]. In either case the question is one of waiver.”183
If it did matter whether the right at stake was based on Massiah or
Miranda, one would think that the Williams majority would have so
indicated. But the majority met Justice White’s contention only with silence.
The jettisoning of Miranda by the Williams majority and its reliance on
Massiah becomes even more puzzling when one examines the portion of the
Court’s opinion that addresses the issue whether Williams waived his right to
counsel in the course of the drive back to Des Moines.184 In light of the earlier
discussion by the Williams Court,185 this section of the opinion seems to say
the following: (1) The Iowa courts erred when, relying largely on Williams’
failure to express any desire for the aid of counsel immediately before or at the
time of his disclosures, they held that he had waived his “Massiah right to
counsel”;186 (2) the federal district court rightly pointed out “that it is the
government which bears a heavy burden [on the waiver issue] .... but that
is the burden which explicitly was placed on [Williams] by the state
courts”;187 (3) both the district court and the court of appeals were correct in
their understanding of the proper standard to be applied (the Johnson v.
Zerbst standard);188 and (4) judged by this standard the Government did not
meet its burden of showing waiver because it failed to establish “not merely
comprehension but relinquishment” of the right to counsel.189 When one
studies the language of the Iowa courts and the lower federal courts quoted by
179. Id. at 475.
180. Id. at 474; see notes 430-61 infra and accompanying text.
181. See Israel, supra note 154, at 1385-86 & n.281 (discussion of waiver aspect of Miranda and how
much lighter burden could be placed on Government without overturning Miranda).
182. 430 U.S. at 430 (White, J., with Blackmun & Rehnquist, JJ., dissenting).
183. Id. at 430 n.l.
184. See 430 U.S. at 401-06.
185. See text at notes 167-68, 174 supra.
186. See 430 U.S. at 401-02.
187. Id. at 402 (quoting from Williams v. Brewer, 375 F. Supp. 170, 182 (S.D. Iowa 1974)) (emphasis
added by district court).
188. 430 U.S. at 404; see text at note 176 supra.
189. Id. (referring to Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).
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the Williams majority in its original context, however, one discovers that all of
it was addressed to the issue whether Williams had waived his Miranda
rights, not his “Massiah right to counsel.”
The Iowa Supreme Court saw itself as performing its “duty ... to see that
. . . none of the strict rules of proof set out in Miranda were violated by the
trial court in passing on . . . the issue as to whether the accused waived his
right to remain silent and to have the present assistance of counsel.”190
Because it agreed with the trial court that Williams had voluntarily
“change[d] his mind about talking to the officers” on the return trip,191 it
concluded that, in finding a valid waiver, the trial court had “followed the
approved test for determining compliance with the Miranda mandates.”192
Justice Stuart, who wrote the principal dissent from the Iowa Supreme
Court’s decision, “personally believefd] there is nothing morally or legally
wrong in permitting police officers”193 to do what Captain Learning had done
in the instant case, but reluctantly concluded that Miranda had held
otherwise194 and that “the spirit, if not the letter of Miranda and subsequent
decisions has been violated here.”195 As noted earlier,196 neither the Iowa
Supreme Court opinion nor the dissenting opinions ever referred to Massiah;
nor had the Iowa trial court.
Thus, when the federal district court ruled that the Iowa courts had
“applied the wrong constitutional standards” in finding a waiver,197 it must
have meant, and it is plain that it did mean, that the Iowa courts misunder
stood and misapplied Miranda. Moreover, unlike the Eighth Circuit and the
United States Supreme Court,198 the district court adhered to the view that
“given the factual context of this case, . . . [Williams] could not effectively
waive his right to counsel for purposes of interrogation in the absence of
counsel (or at least notice to his counsel of the interrogation). ”199 The portion
of the district court opinion devoted to waiver,200 the same portion from
which the Williams majority quoted at length with approval,201 therefore
deals only with the waiver of Miranda rights. The “heavy burden resting] on
the government to demonstrate that the defendant knowingly and intel
ligently waived” his rights,202 which the Iowa courts overlooked and the State
failed to satisfy, is plainly the “heavy burden” imposed by Miranda.
Similarly, the section of the Eighth Circuit’s opinion in Williams entitled
“Waiver of Constitutional Rights,”203 which the Supreme Court also referred
190.
191.
192.
193.
194.
195.
196.
197.
402.
198.
199.
200.
201.
202.
203.

State v. Williams, 182 N.W.2d 396, 401 (Iowa 1971).
Id. at 402.
Id.
Id. at 406 (Stuart, J., with Mason & Becker, JJ., dissenting).
Id.
Id.
See text at notes 164-65 supra.
Williams v. Brewer, 375 F. Supp. 170, 182 (S.D. Iowa 1974), quoted with approval in 430 U.S. at

430 U.S. at 413; see note 173 supra and accompanying text.
375 F. Supp. at 178; see id. at 181.
Id. at 181-83 (partV).
See 430 U.S. at 402-03.
375 F. Supp. at 182 (quoting from Miranda v. Arizona, 384 U.S. at 475).
Williams v. Brewer, 509 F.2d 227, 231-34 (8th Cir. 1974).
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to and quoted with approval,204 deals almost entirely with Miranda rights.205
Sharing the district court’s view that the record “discloses no facts to support
the conclusion of the state court that [Williams] had waived his constitutional
rights other than that [he] had made incriminating statements,”206 the court
of appeals noted, referring to Miranda, that “waiver of one’s rights may not
be presumed from a silent record.”207 A moment later, after recalling that
Williams had repeatedly asserted his rights, the court of appeals emphasized
the following sentence from Miranda: “If the individual indicates in any
manner, at any time prior to or during questioning, that he wishes to remain
silent, the interrogation must cease.”208
Why the Williams opinion, to borrow a phrase from its author, performed
such “a remarkable job of plastic surgery”209 on the language of the lower
federal courts it quoted with approval—omitting all their references to
Miranda and to the self-incrimination clause210—is unclear. The courts below
proceeded on the basis that the “Christian burial speech” constituted
“interrogation” within the meaning of Miranda. Thus, the transformation of
204. See 430 U.S. at 403.
205. The Eighth Circuit seemed to concede that an individual “can voluntarily, knowingly, and
intelligently waive his right to have counsel present [even] after counsel has been appointed,” but quickly
added that it agreed with the district court that the state had failed to show such a waiver. 509 F.2d at 233.
206. Id.
207. Id.
208. Id. (quoting from Miranda v. Arizona, 384 U.S. at 473) (emphasis added by court of appeals).
209. Cf. Shuttlesworth v. Birmingham, 394 U.S. 147, 153 (1969) (Justice Stewart characterizing
performance of lower court).
210. Thus, in Williams the Supreme Court noted with approval that “[t]he [district] court held ‘that it is
the government which bears a heavy burden [on the waiver issue] . . . .’ ”430 U.S. at 402 (emphasis in
original). But the Court omitted the first part of the district court’s sentence, which stated that: "Miranda
makes it clear that it is the government which bears a heavy burden
375 F. Supp. at 182. Similarly,
the Court in Williams noted with approval that “the District Court concluded [that] ‘[T]here is no
affirmative indication . . . that [Williams] did waive his rights . . . ’ ” 430 U.S. at 402. But once again the
Supreme Court omitted a key phrase from the district court’s opinion, which read: “As noted in the
preceding paragraph, there is no affirmative indication . . . that [Williams] did waive his rights.” 375 F.
Supp. at 182. The “preceding paragraph,” indeed the two preceding paragraphs, both quote the same
language from Miranda, 384 U.S. at 475: “a valid waiver will not be presumed simply from the silence of
the accused after warnings are given.” In the “preceding paragraph” the district court pointed out that the
state trial court’s “heavy emphasis ... on the ‘absence ... of any assertion of [Williams’] right to desire
not to give information absent the presence of his attorney’ conflicts directly” with the aforementioned
Miranda language. 375 F. Supp. at 182. The Williams opinion also quoted with approval the district court’s
conclusion that “it cannot be said that the State has met its ‘heavy burden’ of showing a knowing and
intelligent waiver of. . . Sixth Amendment rights.” 430 U.S. at 403. But the district court’s comment in
full read: “[I]t cannot be said that the State has met its ‘heavy burden’ of showing a knowing and intelligent
waiver of Fifth and Sixth Amendment rights.” 375 F. Supp. at 183. Moreover, although the district court
had earlier quoted the “heavy burden” language from Miranda, indeed put it in italics, id. at 182, the
Williams opinion does not indicate that the source of the “heavy burden” language is Miranda.
The Williams opinion also quoted with approval from the court of appeals decision: “A review of the
record here . . . discloses no facts to support the conclusion of the state court that [Williams] had waived
his constitutional rights other than that [he] had made incriminating statements . . . .” 430 U.S. at 403
(quoting from 509 F.2d at 233). The Williams Court then skipped two sentences from the court of appeals
opinion and resumed: “The District Court here properly concluded that an incorrect constitutional
standard had been applied by the state court in determining the issue of waiver . . . .” Id. The two
sentences omitted by the Supreme Court are: “Although oral or written expression of waiver is not
required, waiver of one’s rights may not be presumed from a silent record. Miranda v. Arizona . . . , 384
U.S. at 475; Camley v. Cochran, 369 U.S. 506, 516 (1962).” 509 F.2d at 233.
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Williams from a Miranda case to a Massiah one would have been a good deal
more understandable if the Williams Court found not only “no need to
review” the Miranda doctrine211 but no need to consider whether “the
speech” constituted “interrogation” either. Yet the Court chose the Massiah
route and apparently still proceeded to decide (or at least left little doubt that
it was ready and willing to decide) that “the speech” did constitute, or was
tantamount to, “interrogation.”212
“[T]he clear rule of Massiah,” announced Justice Stewart for the Williams
majority, “is that once adversary proceedings have commenced against an
individual, he has a right to legal representation when the government
interrogates him.”213 This is the clear rule of Miranda when, as was Williams,
the individual being interrogated is in “custody”—regardless of whether
adversary proceedings have commenced—and especially when, as did Wil
liams, the individual asserts his right to counsel. The clear rule of Massiah, as
I shall discuss below, is that once adversary proceedings have commenced
against an individual, he has a right to legal representation whether or not the
government “interrogates” him. Dissenting Chief Justice Burger com
pounded the confusion, I venture to say, by contending that “this is a far cry
from Massiah”214 and that “[h]ere there was no interrogation of Williams in
the sense that term was used in Massiah, Escobedo or Miranda.”215 But it is
plain that there was no interrogation of Massiah in the sense that term was
used in Escobedo or Miranda. Indeed, Massiah involved no police “interroga
tion” at all (as that term is normally used)—certainly none of its “compelling
influences,” inherent, informal, atmospheric, or otherwise.
A CLOSE LOOK AT MASSIAH

The various opinions in Williams cannot be intelligently appraised, nor can
the implication of the case be fully explored, without a firm grasp of the
underlying circumstances of, and the Court’s reasoning in, Massiah. After he
had been indicted for federal narcotics violations, Massiah retained a lawyer,
pleaded not guilty, and was released on bail.216 A codefendant, Colson, invited
him to discuss the pending case in Colson’s car, parked on a city street.217
Unknown to Massiah, the indictment against Colson, “as is not infrequently
the case,” “induced” him to cooperate with government agents in their
continuing investigation of the case.218 A radio transmitter was installed
under the front seat of Colson’s car to enable a nearby agent, equipped with a
receiving device, to overhear the Massiah-Colson conversation.219 As ex
pected, Massiah made several damaging admissions.220
211. See text at note 167 supra.
212. See text at note 27 supra.
213. 430 U.S. at 401 (emphasis added).
214. Id. at 426 n.8.
215. Id.
216. Massiah v. United States, 377 U.S. 201, 201 (1964).
217. Id. at 203.
218. Enker & Eisen, supra note 142, at 53. The authors, former assistant United States attorneys,
represented the Government when the Massiah case was before the Second Circuit.
219. 377 U.S. at 202-03.
220. Id. at 203.
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At the district court level, the judge and lawyers alike thought they were
dealing with a not-too-unusual fourth amendment-“electronic eavesdrop
ping” case,221 but it turned out to be an oddball sixth amendment-“confession” case. Too odd to suit a 2-1 majority of the Second Circuit, which could
not bring itself to exclude statements obtained from someone who, at the time,
was “speaking freely and without restraint of any kind.”222 Aberrant though
the Massiah facts may have been for a “confession” case, the Court’s
holding—that defendant was denied the right to assistance of counsel when
his own incriminating statements, “which federal agents had deliberately
elicited from him after he had been indicted and in the absence of his
counsel,” were used against him223—was not. Indeed, it had been anticipated
for some time.
Five years earlier, the Court seemed on the verge of handing down what, by
way of convenient shorthand, may be called the “indictment rule.” In two
concurring opinions by Justices Douglas and Stewart in Spano v. New York,224
four members of the Court advanced the view that once a person is formally
charged or adversary proceedings have otherwise been initiated against him,
his right to the assistance of counsel has “begun” or “attached,” that is, unless
the person voluntarily and knowingly waives that right, the absence of
counsel under such circumstances is alone sufficient to exclude any resulting
incriminating statements.225 This view was promptly adopted by the New
York courts,226 and there was reason to think it would soon command—in
deed, already commanded—a majority of the Supreme Court. Although a
majority of the Spano Court did not reach this question, preferring to exclude
the confession on straight “coerced confession” grounds,227 Chief Justice
Warren, who wrote the majority opinion, had previously expressed the view
that the right to counsel should begin at an even earlier point.228 It was almost
221. Enker & Eisen, supra note 142, at 56-57 n.32. The authors point out that Massiah’s right to counsel
contentions were not even raised at the trial. Id. Judge (now Chief Judge) J. Skelly Wright once
spontaneously confessed at a conference on confessions: “I happened to be the trial judge in Massiah and
the [electronic eavesdropping] was objected to on On Lee grounds. I admitted this tape because under On
Lee it was admissible. Then, when Massiah went to the Court of Appeals, other objections were made with
reference to counsel, which were not even in the record.” A New Look at Confessions: Escobedo—The
Second Round 239 (B.J. George ed. 1967). See also On Lee v. United States, 343 U.S. 747 (1952)
(testimony of police eavesdropping on conversations of defendant and acquaintance wired for sound that
took place in public part of defendant’s business held admissible).
222. United States v. Massiah, 307 F.2d 62, 66 (2d Cir. 1962) (Lumbard, C.J.).
223. 377 U.S. at 206.
224. 366 U.S. 315 (1959).
225. Id. at 324 (Douglas, J., with Black & Brennan, JJ., concurring); id. at 326 (Stewart, J., with
Douglas & Brennan, JJ., concurring).
226. See People v. Meyer, 11 N.Y.2d 162, 182 N.E.2d 103, 227 N.Y.S.2d 427 (1962) (holding that
postarraignment statement should be treated no differently than postindictment statement); People v.
Waterman, 9 N.Y.2d 561, 175 N.E.2d 445, 216 N.Y.S.2d 70 (1961) (holding statement obtained during
postindictment questioning in absence of counsel inadmissible); People v. Di Biasi, 7 N.Y.2d 544, 166
N.E.2d 825, 200 N.Y.S.2d 21 (1960) (same).
227. Spano v. New York, 366 U.S. 315, 323 (1959). Chief Justice Warren, writing for the majority, did
not confine the opinion to these grounds. He also noted that petitioner was already indicted on a charge of
first-degree murder and thus the police were not “merely trying to solve a crime, or even absolve a
suspect.” Id.
228. Crooker v. California, 357 U.S. 433, 441, 448 (1958) (Douglas, J., with Warren, C.J., Black &
Brennan, JJ., dissenting).
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inconceivable that, when the occasion arose, Chief Justice Warren would
disagree with Justice Stewart and others that what is true of the trial itself for
an accused’s right to a lawyer’s help is true of the postindictment proceedings
as well. For but a year earlier the Chief Justice had joined in Justice Douglas’
view that:

[W]hat is true of the trial [for an accused’s right to a lawyer’s help]
is true of the preparation for trial and of the period commencing
with the arrest of the accused. . .
The demands of our civilization expressed in the Due Process
Clause require that the accused who wants a counsel should have
one at any time after the moment of arrest.229

A 6-3 majority, consisting of the four concurring Justices in Spano, Chief
Justice Warren, and newly appointed Justice Goldberg, chose Massiah as the
appropriate occasion to announce the new rule. It is hardly surprising,
however, that the dissenters deemed the Massiah facts a “peculiarly inap
propriate” setting for a major breakthrough on the “police interrogation ”“confession” front.230
The view advanced by the concurring Justices in Spano and adopted by the
Court in Massiah grew out of the needs to restrain “the coercive power of the
police,”231 to minimize both the “temptation” and the “opportunity” to
obtain confessions by coercive means,232 and to bypass the “seldom helpful”
(at least from the defendant’s viewpoint) “trial of the issue of coercion.”233
Yet, the government elicited incriminating statements from Massiah without
resorting to coercive measures.234 Massiah had no idea that he was being
“interrogated” by the police; he assumed that he was simply talking to a
friend, his partner in crime, who had also been indicted. Nor was there any
dispute as to what was said and done at the Massiah-Colson meeting;235 only
229. Id. at 446, 448 (emphasis added).
230. 377 U.S. at 211 (White, J., with Clark & Harlan, JJ., dissenting).
231. Crooker v. California, 357 U.S. 433, 443 (1958) (Douglas, J., with Warren, C.J., Black & Brennan,
JJ., dissenting).
232. This was also the main thrust of earlier attempts to grapple with the confession problem—the
McNabb-Mallory rule and the “inherently coercive” approach to protracted questioning adopted in
Ashcraft. In federal courts the McNabb-Mallory rule excluded confessions obtained during a period of
unnecessary delay in bringing a defendant before a judicial officer. Mallory v. United States, 354 U.S. 449
(1957); McNabb v. United States, 318 U.S. 332 (1943). The Ashcraft rule was promulgated to deal with
those situations under which confessions are obtained that are “inherently coercive” because of such
factors as length or type of questioning. Ashcraft v. Tennessee, 322 U.S. 143 (1944). See generally Allen,
The Wolf Case: Search and Seizure, Federalism, and the Civil Liberties, 45 III. L. Rev. 1, 28-29 & n.86
(1950); Amsterdam, The Supreme Court and the Rights of Suspects in Criminal Cases, 45 N.Y.U. L. Rev.
785, 806-08 (1970); Douglas, The Means and the End, 1959 Wash. U.L.Q. 103, 107, 113-14, 120; Kamisar,
supra note 140, at 739-40; Comment, Prearraignment Interrogation and the McNabb-Mallory Miasma: A
Proposed Amendment to the Federal Rules of Criminal Procedure, 68 Yale L.J. 1003, 1006, 1037 (1959).
233. Crooker v. California, 357 U.S. 433, 443-44 (1958) (Douglas, J., with Warren, C.J., Black &
Brennan, JJ., dissenting).
234. 377 U.S. at 211 (White, J., with Clark & Harlan, JJ., dissenting).
235. Cf. In re Groban, 352 U.S. 330, 340 (1957) (Black, J., with Warren, C.J., Douglas & Brennan, JJ.,
dissenting) (“The witness has no effective way to challenge his interrogator’s testimony as to what was said
and done at the secret inquisition.”).
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as to whether it was permissible for a government agent to do and say what
Colson had under the circumstances.
Why the Supreme Court did not wait for a more normal “police interroga
tion” case than Massiah to promulgate the “indictment rule” is unclear.
Perhaps it was stung by the Second Circuit opinion, which brushed off Spano
as just another “coerced confession” case and did not even mention the Spano
concurring opinions.236 Perhaps it was impressed by, and moved to vindicate,
Judge Hays’ dissent, which gave considerable weight to the Spano concurring
opinions237 and quoted at length from a New York Court of Appeals case that
had adopted the “indictment rule.”238 Perhaps the Court was moved to act by
the sharp disagreement that had already broken out among the federal courts
as to the significance of the Spano concurring opinions.239
Whatever the reason or reasons, the Court was determined to wait no
longer to promulgate the “indictment rule,” the peculiar facts of Massiah
notwithstanding. That the case did not involve typical police interrogation, as
did Spano and all the post-Spano New York Court of Appeals cases,240 that
Massiah had not even been aware that he was being “interrogated,” was of no
great moment to the Massiah Court. The decisive factor was that the
government had been bent on, and had succeeded in, getting incriminating
statements from a person after he was indicted and in the absence of counsel.
It did not matter that in Spano
the defendant was interrogated in a police station, while [in
Massiah] the damaging testimony was elicited from the defendant
Massiah did not testify or produce witnesses to contradict the officer’s testimony about the meeting.
United States v. Massiah, 307 F.2d at 65. The Massiah-Colson conversation was not only broadcasted to a
nearby federal agent, but secretly tape-recorded by Colson. Massiah successfully objected to the admission
of these tapes on the grounds that they implicated other defendants and contained privileged matters. See
Brief for United States at 21, Massiah v. United States, 377 U.S. 201 (1964). The Government maintained
that the recording would demonstrate that the agent’s testimony was reliable and filed it with the Clerk of
the Court. Id. at 21, 23-24.
236. 307 F.2d at 66.
237. Id. at 72.
238. Id. (quoting from People v. Waterman, 9 N.Y.2d 561, 566, 175 N.E.2d 445, 448, 216 N.Y.S.2d 70,
75 (1961) (rule excluding statements obtained from indicted defendant when not made in presence of
counsel)).
239. In Lee v. United States, 322 F.2d 770 (Sth Cir. 1963), Judge Wisdom, writing for the majority,
“read Spano as the New York Court of Appeals [read] Spano: the Constitution gives a defendant the
absolute right to counsel, starting no later than after indictment.” Id. at 778. He was referring to the line of
cases adopting the indictment rule for the New York courts. See People v. Meyer, 11 N.Y.2d. 162, 164-65,
182 N.E.2d 103, 104, 227 N.Y.S.2d 427, 428 (1962) (holding inadmissible any statement made after
arraignment in absence of counsel); People v. Waterman, 9 N.Y.2d 561, 565-66, 175 N.E.2d 445, 447-48,
216 N.Y.S.2d 70, 74-75 (1961) (accused has absolute right to counsel after indictment). The Wisdom
opinion in Lee evoked a bitter dissent from Judge Hutcheson who characterized the Spano concurring
opinions as “separate opinions presenting differing personal views of individual judges,” and felt compelled
to “emphatically condemn and reject the majority’s view.” See 322 F.2d at 780.
240. One lower court New York case did involve a “jail cell plant” who elicited incriminating
statements from defendant after the initiation of judicial proceedings and at a time when he was
represented by counsel. See People v. Robinson, 16 A. D.2d 184, 224 N.Y.2d 705 (1962). In his Massiah
oral argument, Solicitor General Cox argued that Robinson “was not in keeping with anything the New
York Court of Appeals has held" and that the “philosophy” of that court “does not go beyond formal
interrogation.” Transcript of Oral Argument for United States at 28-29 (copy on file at the Georgetown
Law Journal) [hereinafter cited as Massiah Oral Argument].
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without his knowledge while he was free on bail. . . . [A]s Judge
Hays pointed out in his dissent in the Court of Appeals, “if [the
rule advocated by the concurring Justices in Spano and adopted by
the New York courts] is to have any efficacy it must apply to
indirect and surreptitious interrogations as well as those conducted
in the jailhouse. In this case, Massiah was more seriously imposed
upon . . . because he did not even know that he was under
interrogation by a government agent.”241

Massiah’s statements were held to be inadmissible, not because, as the
dissenters in Brewer v. Williams were to suggest,242 he was unaware that a
government agent was talking to him, but despite that fact. The Court had to
overcome Solicitor General Archibald Cox’s persuasive argument for the
Government that even if the Spano concurring opinions represented the
prevailing view, Massiah’s incriminating statements should still be admissible
because at the time he made them he was neither in “custody,” not even in the
loosest sense, nor undergoing “police interrogation. ” Massiah was under no
“official pressure”243 to answer questions or even to engage in conversation;
indeed, his conversation with Colson “was not affected by even that degree of
constraint which may result from a suspect’s knowledge that he is talking to a
law enforcement officer.”244 Furthermore, Colson, a layman unskilled in the
art of interrogation, did not and probably could not utilize any of the standard
techniques to persuade or otherwise induce Massiah to incriminate himself.
As the Government stressed in its brief:
[T]he Justices who would have gone beyond the majority [in Spano
and Crooker245] reasoned that a confession obtained in the absence
of counsel was inadmissible without a showing of actual coercion
because
[such]
interrogation
so
frequently
involves
coercion. . . ,246
. . . Whatever the problems incident to interrogation by the
police, that kind of interrogation is not involved here. This case
does not involve either coercion or the potentiality of coercion . . .
[Massiah] was not questioned by anyone who even appeared to be a
government agent; rather, his “interrogator” was his own partner
in crime, to whom he talked freely. [Massiah] was, of course, under
no police control or restraint at the time and was free to come and
go as he pleased.247
24). 377 U.S. at 206.
242. See 430 U.S. at 440 n.3 (Blackmun, J., with White & Rehnquist, JJ., dissenting) (disagreeing with
majority’s view that Massiah regards it as constitutionally irrelevant that statements in that case were
surreptitiously obtained and regarding Massiah as case in which defendant was worse off than typical
confession defendant because he was not even aware that he was under police interrogation); id. at 426 n.8
(Burger, C.J., dissenting) (instant case “far cry from Massiah,” in part because “Massiah was unaware that
he was being interrogated by ruse”).
243. Massiah Oral Argument, supra note 240, at 30; see text at notes 247, 250 infra.
244. Brief for United States at 34.
245. See notes 225, 228 supra.
246. Brief for United States at 29.
247. Id. at 30.
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And in oral argument Cox emphasized:

[T]his is clearly not a problem of police interrogation in the usual
sense .... This plainly isn’t Spano .... [Tjhere is [no] problem
of physical or psychological compulsion or the threat of coercion;
. . . indeed, and perhaps most important of all, the defendant was
not in custody, . . . not. . . even in the loose and inaccurate sense
in which one may be in custody when he’s in the district attorney’s
office being questioned even though he’s not under arrest.248 He
was free to come and go as he chose. . . .249
. . . [Tjhere was no official questioning, no pressure of any kind
either to stay there or to engage in the conversation or answer
questions; nor could it be said in any sense to be an interrogation by
an expert interrogator. . . .25°
*

*

*

*

♦

V

. . . [T]he agent was cooperating with the Government. But I
shouldn’t think this was material where the informer is simply a
layman, someone who is inside the ring and is reporting what goes
on. I would distinguish it very sharply from the case where the
prosecutor himself, say, in some kind of disguise,251 was drawing
out the defendant. . . . [T]his isn’t likely to be or fairly thought of
as a problem of the expert on one side questioning [a layman] on
the other, and I think that’s another difference from what I
understand to be . . . the true theory of the New York cases. Here,
this is very similar to the situation that might develop if the
Government were investigating an espionage ring, and somebody
had been infiltrated into the ring. . . . [The defendant] later goes
back to attend meetings with the ring—must the Government now
withdraw its counter-espionage agent?. . ,252
248. Cf. Oregon v. Mathiason, 429 U.S. 292 (1977).
249. Massiah Oral Argument, supra note 240, at 26.
250. Id. at 31.
251. See text at note 287 infra and following hypothetical questions.
252. Massiah Oral Argument, supra note 240, at 36-37. Solicitor General Cox devoted a considerable
part of his oral argument to a point touched upon in the text above—the use of Colson was not “obviously
addressed to extracting evidence,” not necessarily or even primarily focused upon obtaining evidence
against the particular defendant,“ and not ’’centered on ferreting information out against this man.“ Id. at
32, 44. Rather, he argued, it was part of a continuing investigation of what appeared to be an ongoing
conspiracy:

[T]he return of an indictment against one member of what may be a conspiracy in the case of
organized crime doesn’t terminate the need to press forward the investigation. We’re not
dealing here, and I think it’s important to bear this in mind, with a single crime of violence, a
murder .... That’s been the case which has frequently come before the Court and there any
questioning ... is obviously addressed to extracting evidence. That is not typically true in
the kind of case that we’re dealing with. There is the rest of the ring to be uncovered; indeed
here Aiken, the big man, was identified and found after this took place. Frequently the
defendant himself, while out on bail, resumes or continues his criminal activities ....
If [the Government] is gathering evidence against this man, if that’s the center of what it’s
doing, then it ought to be treated under the [indictment] rule of the New York cases.
Whereas, if the Government is proceeding in normal fashion, as it had been before [the
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. . . [Spano was] quizzed for the purpose . . . simply of getting
evidence against him (there was no further investigation because
that was a crime of violence) [and he was quizzed] by experts. . . .
[But Massiah] was not in custody; he was not being interrogated in
the same sense that lawyers or detectives would interrogate, and I
would think, therefore, that our position here was consistent with
the views expressed in the concurring opinions in Spano.153

39

'

That Massiah, unlike Spano and the defendants in the various New York
cases,254 was unaware that he was dealing with a government agent was a
distinction without a difference to the Massiah Court. Although Massiah was
less seriously imposed upon than the defendant in the ordinary “confession”
case in one respect—he was not even subjected to the “potentiality of
coercion”255—the decisive feature of his case was that after he had been
indicted, “and therefore at a time when he was clearly entitled to a lawyer’s
help”256 and at a time when he was awaiting trial “in an orderly courtroom,
presided over by a judge, open to the public, and protected by all the
procedural safeguards of the law,”257 he had been subjected to an extrajudi
cial, police-orchestrated proceeding258 designed to obtain incriminating state
ments from him. Besides, if in one respect—the lack of an inherently or
potentially “coercive atmosphere”—Massiah had been less seriously imposed
upon than the average “confession” defendant, he was more seriously
imposed upon in another respect—he did not, and could not be expected to,
keep his guard up “because he did not even know that he was under
indictment], to carry out an investigation . . . [and] if this testimony comes along, then it
should be admissible like any other testimony that comes along.
Id. at 31-32,39.
In this respect, too, the case for admitting the statements in Massiah was stronger than the case for
doing so in Williams. Williams was suspected of committing—and completing—a single crime of violence.
The sole purpose of the “visit” in the car was to gather evidence against Williams. There was no ongoing
criminal activity about which to worry. There were no confederates to uncover.
If the Des Moines police had had reason to believe Williams’ victim were still alive, then they might
have argued that their efforts were not “centered on ferreting information out against this man.” There is
nothing in the record, however, to indicate that they doubted Williams' lawyer’s report that the child was
dead when Williams left the YMCA building. Indeed, they were proceeding on the assumption that
Williams had disposed of the body as soon as he possibly could after he left Des Moines. See text at notes
67-70 supra; note 70 supra.
The Massiah Court’s response to the Solicitor General’s argument was not to "question that in this case,
as in many cases, it was entirely proper to continue an investigation of the suspected criminal activities of
the defendant and his alleged confederates, even though the defendant had already been indicted.” 377 U.S.
at 207. Instead, the Court responded: “All that we hold is that the defendant’s own incriminating
statements, obtained by federal agents under the circumstances here disclosed, could not constitutionally
be used by the prosecution as evidence against him at his trial.” Id. (emphasis in original).
253. Massiah Oral Argument, supra note 240, at 41-42.
254. See notes 226, 243 supra.
255. See text at note 247 supra.
256. 377 U.S. at 204.
257. Id.
258. Id.
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interrogation by a government agent.”7-59 This was a nice point (or counter
point), but it was hardly the decisive one.
Massiah did not discard the Spano mold; it enlarged its original form or, if
you like, produced a companion mold. The “indictment rule” would not be,
and was not meant to be, limited to cases of “indirect and surreptitious
interrogations”259
260 because, as the dissenters in Williams were to suggest,261
these happened to be the Massiah facts. Rather, the “indictment rule” was to
apply even though the “interrogation” was “indirect and surreptitious”
(“unapprehended” or “unbeknownst” might be better descriptions).262
Any doubts that the Massiah doctrine applies whether or not the suspect
was aware that he was talking to the police—and it is hard to see how anyone
who studies the briefs or oral arguments in the case can entertain any doubts
on this score—were resolved a year later in McLeod v. Ohio.263 In that case the
Ohio courts admitted into evidence statements obtained from a defendant a
week after he was indicted.264 The Supreme Court of the United States
vacated the judgment and remanded the cause “for consideration in light of
[Massia/i].”265 Nevertheless, the Supreme Court of Ohio adhered to its
original position, distinguishing Massiah on the ground, inter alia, that,
unlike Massiah, who “had no knowledge that the conversation was being
overheard by a government agent,”266 McLeod made statements “in the
known presence of public officers.”267 As two members of the state court
warned their brethren would happen,268 the Supreme Court reversed per
curiam.269
Massiah would have been an easier case—and as it turns out a less
significant one—if, after he had been indicted, Massiah had simply been
questioned by police in “an atmosphere of official coercion.” Under these
facts Massiah might have been completely displaced by Miranda, as I think
Escobedo was,270 instead of becoming a case that furnishes protection separate
and distinct from Miranda. If Massiah had been a normal “interrogation”
case, it would not represent the “pure” or “straight” right to counsel
259. See text at note 241 supra.
260. Id.
261. See note 242 supra.
262. The Massiah Court quoted with approval from Judge Hay’s dissenting opinion: if the rule advanced
by the Spano concurring Justices and adopted by the New York courts “is to have any efficacy it must
apply to indirect and surreptitious interrogations as well as those conducted in the jailhouse.” See text at
note 241 supra (emphasis added). It is clear in context that “interrogations . . . conducted in the jailhouse”
means interrogations in the known presence of the police. See id.
263. 381 U.S. 356 (1965) (per curiam).
264. See State v. McLeod, 1 Ohio St. 2d 60, 60, 203 N.E.2d 349, 351 (1964) (state supreme court’s
summary of lower court’s findings).
265. McLeod v. Ohio, 378 U.S. 582 (1964) (per curiam).
266. 1 Ohio St. 2d at 61, 203 N.E.2d at 351.
267. Id. The Ohio Supreme Court also attempted to distinguish Massiah on the ground that at the time
McLeod incriminated himself he “was not then represented by counsel and had not even requested
counsel.” Id. That the Ohio court was unsuccessful here, too, is demonstrated by the Supreme Court’s
reversal. See notes 527-36 infra and accompanying text.
268. 1 Ohio St. 2d at 63, 203 N.E. 2d at 352 (Gibson, J., with O’Neill, J., dissenting).
269. 381 U.S. at 356.
270. See notes 152-54 supra and accompanying text.
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approach that it does;271 it might have become, as I think Escobedo did, no
more than a point on an unfinished and probably never-to-be-finished
highway.
But Massiah was not a typical “confession” case. The questioning in that
case did not occur in an “atmosphere of official coercion.” And it seems no
more profitable to wonder what the law of confessions would mean
today—and how Williams would have been decided—if Colson had been a
uniformed police interrogator rather than an undercover agent than it is to
speculate about how American history would have been affected if the
Mississippi River had flowed northwest instead of south.
THE CONSTITUTIONAL IRRELEVANCE OF “INTERROGATION” FOR MASSIAH
PURPOSES

Taking the Massiah facts as we find them and reading the Court’s opinion
the way it was written, nothing turns on whether Massiah was “inter
rogated”—surreptitiously or otherwise. Indeed, there is no indication that
Colson did “question” him, surreptitiously or otherwise,272 or that he was
directed to do so.
Colson’s instructions, we are told by Chief Judge Lumbard, writing for a
majority of the Second Circuit, “were apparently no more than to induce
Massiah to talk.”273 Colson’s assignment, as described by Judge Hays,
dissenting from this decision, was to permit a transmitter to be installed in his
car and “to invite Massiah to take a ride with him in the car and to engage
Massiah in conversation relating to the alleged crimes.”274 Massiah’s conten
tion, as summarized by Chief Judge Lumbard, was that inasmuch as he was
already indicted and represented by counsel he “could not legally be
approached by persons acting on behalf of the government in the absence of
his counsel.”275 Dissenting Judge Hays, relying heavily on the Spano concur
ring opinions, would have honored Massiah’s claim for the reason that
“federal officers must deal through and not around an attorney retained by a
defendant under indictment.”276
Similarly, the Supreme Court, in an opinion authored by Justice Stewart,
described the Massiah case as one in which the government “succeeded by
surreptitious means in listening to incriminating statements”277 made by an
indicted defendant in the absence of his retained counsel. After disclosing at
the outset that it was going to put fourth amendment problems to one side
and only decide whether Massiah’s constitutional rights were violated “by the
271. See note 156 supra.
272. We do not even know, and evidently the Supreme Court did not care, what Colson said or how he
said it. Colson did not testify himself and the agent who overheard the Colson-Massiah conversation was
not permitted to testify to anything Colson said, apparently on the basis of the best evidence rule. Brief for
Petitioner at 19 (App. A); Brief for United States at 7, 22 n. 11. Thus, the record only contained Massiah’s
half of the conversation.
273. 307 F.2d at 66 (emphasis added).
274. Id. at 72 (emphasis added).
275. Id. at 64 (emphasis added).
276. Id. at 72 (emphasis added).
277. 377 U.S. at 201 (emphasis added).
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use in evidence against him of incriminating statements which government
agents had deliberately elicited from him”278 under these circumstances, the
Court went on to hold—employing almost identical language—that Massiah
was denied the right to counsel when there was used against him “his own
incriminating words, which federal agents had deliberately elicited from him
after he had been indicted and in the absence of his counsel.”279 The use of the
term “deliberately elicited” seems to be quite intentional.
It takes no great stretch of the imagination to see that a government agent,
whether a “secret agent,” as in Massiah, or a known police officer, as in
Williams, can “deal around” rather than “through” an attorney retained by a
defendant under indictment,280 or “induce” him to talk281 or “deliberately
elicit” statements from him282 without asking a single question283—indeed,
without saying anything. Consider the following hypothetical:

• Suppose federal agents had told Colson to arrange a meeting with
Massiah, but warned him to be sure not to broach the subject of the
pending case against them. Suppose they had given him the following
instructions:
When Massiah arrives, don’t talk about the case. What’s
more, don't say anything. Just look very sad and depressed.
278. Id. at 204 (emphasis added).
279. Id. at 206 (emphasis added).
280. 307 F.2d at 72 (Hays, J., dissenting).
281. Id. at 66.
282. 377 U.S. at 204.
283. To the contrary is Wilson v. Henderson, No. 78-2015 (2d Cir. Sept. 20, 1978), a decision handed
down when this article was in galleys. After Wilson, a murder suspect, had asserted his Miranda rights,
been appointed counsel, and apparently been formally charged, he was removed to a detention cell. There
he engaged in a number of conversations with his “cellmate” (who had previously agreed to act as a police
informant). At first Wilson minimized his involvement in the crime, but his “cellmate” told him that his
story did not sound too good. By the end of the third day, Wilson changed his story and admitted his
complicity in the murder. Because the “cellmate” had been specifically instructed not to inquire or
question, but to “just keep [his] ears open,” and had not in fact “interrogated” Wilson, a 2-1 majority
held—over a powerful dissent by Judge Oakes—that Wilson’s statements to his “cellmate” were not barred
by the Massiah-Williams rule.
I submit that the facts in Wilson are constitutionally indistinguishable from those presented in Massiah.
There was no finding or any indication that Colson “interrogated” Massiah or asked him a single question.
But the Massiah Court did not seem to think this mattered at all. See note 272 supra. What did matter was
that in Massiah (and in Williams)—and equally so in Wilson—the government “deliberately and
designedly set out to elicit information,” Brewer v. Williams, 430 U.S. at 399, from one who was then
“entitled to the help of a lawyer,” id. at 398, and “succeeded by surreptitious means in listening to
incriminating statements made by him,” id. at 400. See generally text at notes 272-79 supra.
Because the lower federal courts had relied so heavily on Miranda in holding the “Christian burial
speech” inadmissible and because various members of the Supreme Court could not resist discussing
whether “the speech” constituted or was tantamount to “interrogation,” Williams did generate a certain
amount of confusion—one factor that led me to write this article. But Justice Stewart wrote the opinions
for the Court in both Massiah and Williams. I think he would be startled to learn that, although when he
authored the Williams opinion he evidently thought he was revivifying and expanding Massiah, he was
actually restricting its scope—or so the Wilson majority seems to tell us. It is hard to believe that if a fact
situation identical to Massiah arose today, the outcome would be different because a secret agent may now
induce incriminating statements from one who is formally charged and represented by counsel—so long as
he does so by “making conversation,” not by asking questions. Yet this is what the Wilson majority seems
to say; this is how it seems to think the Williams case qualifies Massiah.
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Massiah will undoubtedly do one of two things: He will either
try to cheer you up by assuring you that your chances are better
than you think (or remind you that things could be a lot worse),
and in the process mention some incriminating evidence the
Government doesn’t know about; or he will share in your
pessimism, making some reference to the strong case the Gov
ernment will present, and along the way say something that will
strengthen our hand. However Massiah reacts, he is bound to
make some damaging admissions—and Agent Murphy will be
listening. So remember, just don’t say anything.
Suppose further that when Massiah arrived, Colson, following instruc
tions, covered his face with his hands and shook his head in anguish, or,
better yet, burst into tears. Suppose finally that in the course of trying to
console his friend and fellow defendant, Massiah had made some
damaging admissions. Assuming that these hypothetical facts were the
Massiah facts, and that the defense could establish that they had
occurred (which is no small feat), is there any doubt that the result in
Massiah would have been the same?

• Colson was a busier undercover agent than is generally realized.
Pursuant to government instructions, he held other separate meetings in
his specially equipped car with two of Massiah’s coconspirators, Anfield
and Maxwell, and these conversations, too, had been “broadcasted” to
Agent Murphy.284 Suppose Colson’s instructions were to arrange one
meeting in his “bugged” car with both Massiah and Anfield. Suppose
government agents had told him:
We have reason to believe that Anfield and Massiah are
blaming each other for the mess they’re in. If we can bring them
face-to-face, they will undoubtedly do one of two things—either
continue to quarrel with each other or try to patch things up. In
either event, damaging admissions are bound to be made, and
Agent Murphy will be listening. It’s conceivable, but not very
likely, that Massiah and Anfield won’t start talking about the
case. In that unlikely event, Colson, you’ll have to prod them.
But we really don’t think that will become necessary. We think
that once those two birds are brought together, they’ll just
naturally, almost inevitably, get to talking about the case.

Suppose further that as soon as Massiah entered Colson’s car and
spotted Anfield, already sitting in the back seat, he became conciliatory,
admitted that he made some mistakes (for example, that after sealing the
cocaine packages with tape, to prevent the contents from evaporation, he
should have gotten rid of what was left of the roll of tape), gently
reminded Anfield that he had also made some mistakes, and then urged
Anfield to stop fighting with him so that they could start working
284. See note 39 supra.
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together to win the case.28’ On these facts, too, I think the result in
Massiah would have been the same.

If the Massiah facts had been those hypothesized above, the government
would still have succeeded by surreptitious means in overhearing incriminat
ing statements made in counsel’s absence by one already indicted and
represented by, or entitled to, counsel. Even if Colson and Massiah had never
addressed each other directly, even if the conversation had taken place
entirely between Massiah and Anfield, the government would still have
induced Massiah to talk about the case by setting up a meeting in circum
stances in which damaging admissions were reasonably expected and highly
likely to occur.286
285. This is close to what Massiah actually told Colson when they met in the latter’s car. Brief for
Petitioner at 20-21 (App. A); Brief for United States at 7-8.
286. In both hypotheticals, and in Massiah itself, the idea of the meeting, at which the defendant made
incriminating statements, originated with the government. A forceful argument could be made that if the
meeting is suggested by the defendant himself—especially if the defendant’s purpose is to “coach” a witness
or codefendant, who, unknown to the defendant, is a government agent, or to threaten him with harm if he
appears at the trial at all—that the secret agent’s willingness to attend the meeting does not constitute
inducing or encouraging a defendant to talk or engaging him in conversation within the meaning of
Massiah. But the Supreme Court’s summary reversal of Beatty v. United States, 377 F.2d 181 (5th Cir.),
rev'd per curiam, 389 U.S. 45 (1967), indicates that Massiah reaches even this far.
In Beatty a 2-1 majority, in an opinion authored by Judge Gewin, distinguished Massiah on the ground
that the meeting there was “government sponsored” in its entirety whereas in Beatty the government
agents had not instructed Sirles, a government informer who purchased a machine gun from defendant, to
engage Beatty in conversation or even to associate with him. 377 F.2d at 190. Defendant had contacted
Sirles, requested a meeting, and proposed the time and place of the meeting. Sirles agreed to attend the
meeting when a government agent, McGinnis, told him to do so. The meeting was held in Sirles’
automobile, in which McGinnis hid himself in the trunk. Although McGinnis’ tape-recording device failed
to work, he did manage to overhear the entire conversation, during which defendant threatened to kill
Sirles if the machine gun turned up in court or if Sirles appeared against him.
The majority maintained that Massiah “only renders inadmissible those statements made as a result of
the acts of a secret informer [when such informer] . . . actively and deliberately induced the accused to
make such admissions,” and that “sanctioning the presence of an informer at a meeting called by the
accused and even sending an agent to listen in on the conversation cannot be equated with procuring or
deliberately eliciting information from an accused.” Id. at 190-91. Dissenting Judge Ainsworth argued that
Massiah required exclusion of defendant’s statements even though he had originated the idea of the
meeting:
Agent McGinnis’ presence secretly in the trunk compartment of Sirles’ vehicle was not mere
chance or accident. Though appellant is said to have initiated the meeting with Sirles, the
secret eavesdropping setup was the result of deliberate prearrangement by McGinnis with the
secret informer Sirles for possible use at appellant’s trial. ... To deny [appellant his sixth
amendment right] by secret post-indictment and before-trial eavesdropping of conversations
with a secret informer, and then recount the prejudicial incriminating statements of appellant
at his trial, is to deprive [him] of the effective assistance of counsel at a stage when such advice
would have helped him .... [O]nce a person is indicted in a criminal case he has a right to
counsel before and during the trial and his voluntary conversations and admissions made out
of court to secret Government informers, overheard surreptitiously by Government agents,
are inadmissible in evidence in the absence of an express waiver by the defendant.
Id. at 193-94.
Evidently the Supreme Court agreed with dissenting Judge Ainsworth; it summarily reversed on the
authority of Massiah. 389 U.S. 45 (1967) (per curiam). The Fifth Circuit now apparently agrees with this
interpretation of the Supreme Court reversal. In a footnote it recently recalled that it “drew another
irrelevant distinction in Beatty" when “[it] declined to apply Massiah on the ground that the defendant had
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VARIATIONS ON BREWER V. WILLIAMS: MASSIAH AND MIRANDA
COMPARED AND CONTRASTED

Despite the obvious similarities between Massiah and Miranda, that each
case is “a law unto itself’*
287 may be seen, I think, by varying the actual facts in
Brewer v. Williams so that it becomes only a Miranda case, and a simple
Miranda case at that. Suppose that no adversary proceedings had been
initiated against Williams and no defense lawyer had entered the picture.
Suppose further that Williams had neither asserted nor even been advised of
his right to counsel or his right to remain silent. Then suppose one of the
following alternative hypothetical fact situations occurred:
• The “Mother Powers" Ploy.
Williams voluntarily surrenders to
the Davenport police. A police lieutenant takes Williams into his office,
leaves him there alone, and posts a guard outside the door. After a few
minutes, the lieutenant reappears and tells Williams:
I’ve been trying to phone Captain Learning of the Des Moines
police to inform him that you’ve turned yourself in, but so far I
have been unable to contact him (which is true). In the
meantime I have learned that Mrs. Powers, the mother of the
missing little girl, Pamela, is in the building (which is untrue)
and is desirous of having a brief private meeting with you. It
seems that she drove down here when she heard reports that
your car was spotted in this area. Would you mind sparing Mrs.
Powers a few minutes while I get back on the phone and try to
contact Captain Learning again?

Williams agrees, without much enthusiasm, to meet briefly with “Moth
er Powers” (who is actually a policewoman, about the same age as
Pamela’s mother, equipped with a tape recorder). No sooner are they
alone than “Mother Powers” delivers the following “Christian burial
speech”:
Deep down in my bones, I feel that my little girl is dead. All I
want to do for her now is give her a good, decent Christian
burial. I don’t think that’s too much to ask for your daughter,
when she was taken away from you on Christmas Eve. I feel that
you know where my little girl’s body is. But they are predicting
that a lot of snow will fall tonight, and I’m afraid that when it
snows not even you will be able to locate the body ....
initiated the conversation with the government agent.” United States v. Anderson, 523 F.2d 1192, 1196 n.3
(5th Cir. 1975) (dictum) (Godbold, J.) (court emphasized that statements here were induced by
government). See also Dix, Undercover Investigations and Police Rulemaking, 53 Texas L. Rev. 203, 23234 (1975) (close discussion of Beatty).
287. Cf. Kovacs v. Cooper, 336 U.S. 77, 97 (1949) (Jackson, J., concurring) (“The moving picture
screen, the radio, the newspaper, the handbill, the sound truck and the street corner orator have differing
natures, values, abuses and dangers. Each, in my view, is a law unto itself, and all we are dealing with now
is the sound truck.”).

46

The Georgetown Law Journal

[Vol. 67:1

At the end of “the speech,” Williams tells a tear-stained “Mrs. Powers”
that Pamela’s body is located not far from the Mitchellville exit and
assures her that he will show Captain Learning where it is on the drive
back to Des Moines.
• The “Weather Forecaster” Ploy.
The operator of a service station
located a hundred miles from Des Moines phones Captain Learning and
reports that a man just walked into his station and told him that he is the
one the police are looking for in connection with the disappearance of
the little Powers girl, that his car has broken down, that he’s “tired of
running and hiding,” that he’s afraid that somebody might kill him, and
that he wants to surrender to the police. Captain Learning and Detective
Nelson drive immediately to the service station, followed by a second
car, occupied by state agents who have been brought in on the case.
Captain Learning talks to Williams only long enough for Williams to
identify himself, and Learning then orders him into the police car.
Learning and his prisoner head back toward Des Moines. After a few
minutes of “small talk” about matters unrelated to the case, Williams
reveals that he is very fond of the music broadcasted over a certain radio
station and that he listens to that station as often as possible. Learning
responds: “It’s a hard, slow drive back to Des Moines in terrible
weather. There’s no reason why we can’t make you as comfortable as
possible. We’ll let you listen to that station on the drive back.”
Learning’s car then stops at a service station to check the oil. Learning
walks back to the state agents’ car and tells the agent in charge:

As you know, my theory is that Williams disposed of the body
somewhere in the Mitchellville area. The roads are so slippery
and the visibility is so poor that we won’t reach the Mitchellville
exit for another two and a half hours or so. Now here’s what I
want you to do. Call this radio station and instruct the weather
forecaster to make this weather report two hours from now. [He
hands the agent a piece of paper containing the “Christian burial
speech,” which the weatherman is supposed to “work into” his
report.] Don’t worry, we’ll be tuned in on that station all the way
back to Des Moines.
Some two hours later, as Learning and his prisoner near the Mitchell
ville exit, still listening to Williams’ favorite station, they hear the
following “weather report”:

The weather is bad and getting worse, friends. It’s twenty-one
degrees above zero at the moment, but the temperature is
expected to fall five degrees an hour until it drops to zero. The
rain and sleet we’re getting right now is bad enough, but three to
four inches of snow are predicted for tonight. This is bad news
for all of us—but especially for Mrs. Powers, the mother of the
missing nine-year-old girl, Pamela Powers.
According to law enforcement authorities, Mother Powers
has given up all hope that little Pamela is still alive. Her only
wish now, and it is surely a modest one, is that she will be able to
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give her little girl—snatched away from her on Christmas
Eve—a good Christian burial. But she is afraid, and the
authorities share her fears, that once the predicted heavy snow
falls not even the person who knows where poor Pamela is will
be able to find her.

At this point a grim-faced Williams turns to an impassive Learning
and murmurs: “Turn off at the next exit; I’m going to show you where
the body is.”
• The “Waitress” Ploy.
Assume the same facts as in the previous
situation with these changes:
After a few minutes of “small talk” about matters unrelated to the
case, Williams asks Learning whether they can stop “for a bite” before
they get back to Des Moines. Learning promises Williams that they will
stop at a “nice place” near the Mitchellville exit. Learning’s car then
stops at a service station to replace the windshield wipers. Learning
walks back to the state agents’ car and tells the agent in charge:

We’re going to be stopping at Jimmy’s Restaurant just before
we get to the Mitchellville exit. I want the “waitress” who takes
Williams’ order to be Jennie Jordan, a Des Moines policewoman
who used to be a waitress. I want Jennie to engage in some
“small talk” with Williams about the weather and work in these
comments. [He hands the agent a piece of paper.] Get Jennie on
the police radio. She’s a lot closer to Jimmy’s Restaurant now
than we are. She ought to be able to get into a waitress’ uniform
and do a little “brushing up” before we get there.

Some two hours later, Captain Learning spots Jimmy’s Restaurant
and announces to Williams:

Detective Nelson and I are pretty well-known in these parts.
And everybody knows we’ve been busting our behinds trying to
find the kidnapper of the little Powers girl. If either one of us
accompanies you into the restaurant, people are liable to figure
out who you are. And then there’s no telling what might happen.
So we’re going to give you a break, Williams. We’re going to
take off your handcuffs, give you five bucks to eat anything you
want, and let you go in alone. There’s only one exit, and we’ll be
watching it. We’ll also be watching you through those big
windows. Don’t disappoint us. Don’t try anything foolish.

When the “waitress” brings Williams his order, she follows instruc
tions and launches into her version of the “Christian burial speech”:
Gee, Mister, I feel sorry for guys like you who have to be out
on the road on a night like this. It’s sleeting and freezing and the
roads must be slippery as hell. But I tell you who I really feel
sorry for tonight—the mother of that little Powers girl.
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Y’know I got a daughter myself—about the same age as
Pamela Powers. Imagine having a little girl like that snatched
away from you on Christmas Eve—and not even being able to
give her a decent Christian burial. If the searching party doesn’t
find Pamela’s body in the next few hours, nobody will be able to
find it for a month—if ever. The weatherman’s predicting three
to four inches of snow tonight, and once that big snow falls, not
even the guy who knows where poor Pamela’s body is will be
able to find her. . . .

Without finishing his meal, Williams rushes out of the restaurant and
back to the police car, shouting: “Start the car! I’m going to show you
where the body is!”

In all three hypotheticals, it is plain that the police “deliberately elicited”288
incriminating disclosures from Williams and therefore that if judicial pro
ceedings had been initiated against him (by hypothesis they had not), the use
of the disclosures would have been barred by Massiah. I submit, however, that
at least in two of the hypotheticals (the “Mother Powers” and “waitress”
ploys) no “custodial police interrogation” occurred within the meaning of
Miranda.™ If I am right, then the disclosures evoked in at least these two
hypotheticals would be admissible despite the absence of Miranda warnings.
Unlike the Massiah doctrine, which operates to prevent the government
from “deliberately eliciting” incriminating statements from a suspect or an
accused, the privilege against self-incrimination erects no such legal barrier.
There is no “right not to confess except knowingly and with the tactical
assistance of counsel”;290 there is only a right not to be compelled to confess.
Massiah, to be sure, raised some doubts about the proposition,291 but these
doubts were soon laid to rest by the Hoffa case.292
288. See text at notes 272-79 supra.
289. The Miranda opinion begins:
The cases before us raise questions which go to the roots of our concepts of American
criminal jurisprudence. . . . More specifically, we deal with the admissibility of statements
obtained from an individual who is subjected to custodial police interrogation and the necessity
for procedures which assure that the individual is accorded his privilege . . . not to be
compelled to incriminate himself.
384 U.S. at 439 (emphasis added). The Court later stated: “The principles announced today deal with the
protection which must be given to the privilege against self-incrimination when the individual is first
subjected to police interrogation while in custody at the station or otherwise deprived of his freedom of
action in any significant way.” Id. at 477 (emphasis added).
290. Cf. Enker & Eisen, supra note 142, at 60-61 (suggesting Escobedo Court created just such a right).
291. See id. at 57, 60-61, 69, 83 (suggesting real issue in Massiah was protection of defendant from
governmental deceit, not right to counsel).
292. See notes 35-38 supra and accompanying text. See also Osborn v. United States, 385 U.S. 323
(1966) (discussed at note 38 supra).
Miranda also confirmed Justice White’s observation, dissenting in Escobedo, that a suspect or an
accused has no “constitutional right not to incriminate himself by making voluntary disclosures.”
Escobedo v. Illinois, 378 U.S. 478, 497 (1964) (White, J., dissenting). That Miranda leaves the police free to
hear and act upon volunteered confessions even though the “volunteer" neither knows nor is informed of
his rights is clear from the Miranda Court’s opinion. See 384 U.S. 436, 478 (1966). But cf. Graham, supra
note 41, at 76-77; Thompson, Detention After Arrest and In-Custody Investigation: Some Exclusionary
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Hoffa argued that his privilege against self-incrimination had somehow
been violated when he unwittingly incriminated himself in the presence of one
Partin, whom Hoffa had thought to be a friend, but who was actually a
government informer. The Court, however, dismissed this contention almost
peremptorily:

[S]ince at least as long ago as 1807 ... all have agreed that a
necessary element of compulsory self-incrimination is some kind of
compulsion. Thus, in the Miranda case, . . . the Court predicated
its decision upon the conclusion “that without proper safeguards
the process of in-custody interrogation of persons suspected or
accused of crime contains inherently compelling pressures which
work to undermine the individual's will to resist and to compel him
to speak where he would not otherwise do so freely . . . .”
In the present case no claim has been or could be made that . . .
[Hoffa’s] incriminating statements were the product of any sort of
coercion, legal or factual.*
293
By the time United States v. White294 was decided in 1971, the self
incrimination issue lurking in Massiah—“whether law-enforcement officials
may seek evidence from an accused’s own mouth when [he] does not realize
that he is talking to such officials and providing them with evidence that will
help to convict him”295—was so well-settled that it no longer called for
discussion. Only respondent’s fourth amendment claims were considered, and
rejected.296
Principles, 1966 U. III. L.F. 390, 422 (by allowing volunteered confessions Court fails to take account of
fact that such a statement may be made in ignorance of both privilege and “consequences of foregoing it”).
Miranda also allows the police to conduct “[gjeneral on-the-scene questioning” or “other general
questioning of citizens,” even though the citizen is neither informed nor aware of his rights. 384 U.S. at
477.
293. Hoffa v. United States, 385 U.S. 293, 303-04 (Stewart, J.).
294. 401 U.S. 745 (1971) (plurality opinion). On numerous occasions a government informer, carrying a
concealed radio transmitter, engaged defendant in conversations that were electronically overheard by
federal narcotics agents. See id. at 746-47. The admissibility of the eavesdropping agents’ testimony was
upheld despite fourth amendment challenge. See id. at 754. There was no opinion of the Court, only a
plurality opinion written by Justice White, joined by Chief Justice Burger and Justices Stewart and
Blackmun. Id. at 746. The dissenters’ fourth amendment objection went not to the fact that the government
had used an apparent colleague or friend to elicit incriminating statements from a suspect, but to the fact
that the secret agent was equipped with an electronic device. See id. at 756 (Douglas, J., dissenting), 768
(Harlan, J., dissenting), 795 (Marshall, J., dissenting). Concurring Justice Brennan and dissenting Justices
Harlan and Marshall seemed to have no quarrel with Hoffa, in which the government informer operated
without any electronic equipment. See id. at 755, 768, 795.
295. Enker & Eisen, supra note 142, at 57.
296. See 401 U.S. at 753. In the principal opinion Justice White observed:

[Hjowever strongly a defendant may trust an apparent colleague, his expectations in this
respect are not protected by the Fourth Amendment when it turns out that the colleague is a
government agent regularly communicating with the authorities ....
Concededly a police agent who conceals his police connections may write down for official
use his conversations with a defendant and testify concerning them, without a warrant
authorizing his encounters with the defendant and without otherwise violating the latter’s
Fourth Amendment rights .... For constitutional purposes, no different result is required if
the agent instead of immediately reporting and transcribing his conversations with defendant,
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Recognizing that “the Fifth Amendment does not forbid the taking of
statements from a suspect, [but only forbids] compelling them,”297 the
Miranda Court, as one of its leading critics put it, “endeavored to supply the
missing link in its logic by a conclusive presumption”:298 an individual
subjected to custodial police interrogation “cannot be otherwise than under a
compulsion to speak.”299 One may quarrel with this conclusion and protest, as
has Judge Friendly, that “[a] social scientist or logician would never dream of
asserting that any such universal could be inductively proved by reciting the
facts in four confession cases . . . even when these were supplemented by
copious extracts from police manuals.”300 But Miranda does recognize that
the fifth amendment only protects against some kind of compulsion—and not
the kind produced by custody alone. In the absence of police interrogation, the
coercion of arrest and detention does not rise to the level of “compulsion”
within the meaning of the privilege and thus does not give rise to the need for
the Miranda warnings.301
either (1) simultaneously records them with electronic equipment which he is carrying on his
person ... (2) or carries radio equipment which simultaneously transmits the conversations

Id. at 749, 751.
297. H. Friendly, A Postscript on Miranda, in Benchmarks 266, 271 (1967) (emphasis in original).
298. Id.
299. 384 U.S. at 461. In United States v. Fioravanti, 412 F.2d 407 (3d. Cir.), cert, denied, 396 U.S. 837
(1969), Judge Aldisert, writing for the court, stated:
In recent years, the concept of compulsion or coercion has been further refined to delineate
circumstances where even absent active, outward forces of coercion, the mere presence of
certain conditions gives rise to constructive forces capable of negating the voluntariness of a
given utterance.
Thus, Miranda has created a presumption of coercion by the mere presence of the dual
factors of a police-initiated interrogation and the defendant’s being in custody .... This
presumption . . . may be rebutted by the simple expedients of the defendant’s having counsel
present or perfecting a knowledgeable and intelligent waiver of [his rights] ....
[In the instant case, there] is no proof that the admittedly in-custody statement resulted
from any police “interrogation” or “questioning” as contemplated by the Court in Miranda

[It] is inconceivable that the defendant could have experienced the coercion-born type of
fear and intimidation set forth in Miranda, because when he volunteered this incriminatory
statement, he thought that he was conversing with a fellow partner in crime, not a policeman.

Id. at 412, 413.
300. H. Friendly, supra note 297, at 272. But see generally Kamisar, A Dissent from the Miranda
Dissents: Some Comments on the “New” Fifth Amendment and the Old '‘Voluntariness” Test, 65 Mich. L.
Rev. 59 (1966).
301. As Justice White pointed out in his Miranda dissent:

Although in the Court’s view in-custody interrogation is inherently coercive, the Court
says that the spontaneous product of the coercion of arrest and detention is still to be deemed
voluntary. [A suspect] may blurt out a confession which will be admissible despite the fact
that he is alone and in custody, without any showing that he had any notion of his right to
remain silent or of the consequences of his admission.

384 U.S. at 533 (White, J., with Harlan & Stewart, JJ., dissenting). See note 299 supra (quotation from
Fioravanti).
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It is the suspect’s awareness that he is talking with, and being talked to by,
the police that generates the “inherently compelling pressures” of in-custody
interrogation that the Miranda warnings are supposed to dispel.302 But in the
“Mother Powers” and “waitress” hypotheticals, Williams was unaware that
he was dealing with the police.
The Miranda warnings are also designed to correct the widespread
misconception that “you must answer all questions put to you by a policeman,
or at least that it will be the worse for you if you do not.”303 More generally,
the warnings are supposed to relieve the suspect’s uncertainty and confusion
as to what limits his captors are prepared to go to in order to obtain a
confession, and his anxiety that his detention will last until he confesses.304
But these anxieties and misconceptions do not operate—and thus need not be
dispelled by the warnings—when the suspect is unaware that the police are
talking to him.
The “weather forecaster” ploy is the hardest case of the three. For,
although no police officer said anything, Williams listened to and thought
about the “weather report” in the presence of the police. Furthermore,
Williams must have known, or assumed, that the police shared the view that
the person who knew where Pamela’s body was (and Williams knew the
police were convinced he was that person) should disclose this information to
the authorities before the imminent snowfall so that Pamela’s parents would
be able to give her a good Christian burial.
In a sense the weather forecaster’s remarks constituted a challenge for
Williams “to display some evidence of decency and honor.”305 Williams knew
it, and he must have known, or assumed, that Captain Learning also knew it.
A failure on Williams’ part to meet the challenge might incur the wrath of
302. See 384 U.S. at 467. The majority opinion in Miranda stated:

[Wjithout proper safeguards the process of in-custody interrogation of persons suspected
or accused of crime contains inherently compelling pressures which work to undermine the
individual’s will to resist and to compel him to speak where he would not otherwise do so
freely. In order to combat these pressures and to permit a full opportunity to exercise the
privilege against self-incrimination, the accused must be adequately and effectively apprised
of his rights and the exercise of those rights must be fully honored.
Id. Earlier in its opinion the Court noted:

The entire thrust of police interrogation [in Escobedo], as in all the cases today, was to put
the defendant in such an emotional state as to impair his capacity for rational judgment....
In [Escobedo], as in the cases today, we sought a protective device to dispel the compelling
atmosphere of the interrogation.
Id. at 465.
303. P. Devlin, The Criminal Prosecution in England 27 (1960) (noting general public’s
misimpression), quoted with approval in Miranda v. Arizona, 384 U.S. at 468 n.37.
304. See 384 U.S. at 467-68. “It is not just the subnormal or woefully ignorant who succumb to the
interrogator’s imprecations, whether implied or expressly stated, that the interrogation will continue until a
confession is obtained or that silence in the face of accusation is itself damning and will bode ill when
presented to a jury.” Id. at 468; see Enker & Eisen, supra note 142, at 84-85 (written before Miranda) (“So
far as the defendant [who is subjected to custodial police interrogation] is aware . . . the fear of indefinite
detention can be dispelled only by giving the police what they want.”).
305. Cf. F. Inbau & J. Reid, supra note 115, at 61.
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Captain Learning, who, up to that point, had been nice to him. A forceful
argument can be made, therefore, that under the circumstances postulated the
weather forecaster’s remarks were tantamount to “police interrogation,” but
not many courts are likely to agree. Indeed, most of the courts addressing the
issue have even held that the response of an arrestee to a question put to
another person in his presence (often the arrestee’s wife or a female companion
whom he is trying to protect) is not the product of “interrogation,” but is a
“volunteered” remark.306
The “Mother Powers” ploy is an easier case for admissibility because not
only is Williams unaware that he is talking to the police, he does not even
realize the police are listening. To be sure, Williams is being subjected to
considerable pressure, but it is not “police blue” pressure. It cannot even be
argued, as it could in the “weather forecaster” hypothetical, that the pressure
generated by the speech takes on the color of “police blue” from Captain
Learning, who was in the suspect’s immediate proximity when the “weather
report” was broadcasted and who, the suspect must have sensed, was waiting
for an appropriate response.
Williams’ position in the “Mother Powers” hypothetical is indeed an
uncomfortable one, but for purposes of ascertaining whether there exists a
compelling atmosphere within the meaning of Miranda, as I understand the
case, the situation is the same as if the policewoman were Mother Powers.
Moreover, and more important, for purposes of establishing whether the
conditions surrounding the interrogation are coercive, the situation is the
same as if the real Mother Powers, who Williams thinks she is, were making
the same “Christian burial speech” without any instructions from or prompting
by the police.301
306. See Y. Kamisar, W. LaFave & J. Israel, Modern Criminal Procedure 584 (4th ed. 1974).
307. When the private citizen—whether friend or relative of the victim, friend or relative of the suspect,
partner in crime or fellow prison inmate—is not an agent of the government, that is, not an undercover
officer or someone who has agreed to act on behalf of or in cooperation with the authorities, the resulting
statements would seem to be admissible as long as they pass the “voluntariness” test, which operates, inter
alia, to bar statements whose trustworthiness is suspect. See Procunier v. Atchley, 400 U.S. 446 (1971)
(defendant’s statement to insurance agent held admissible; agent not cooperating with government when
defendant first gave statement); Milani v. Pate, 425 F.2d 6 (7th Cir. 1970) (prison inmate); Paroutian v.
United States, 370 F.2d 631 (2d Cir. 1967) (prison inmate); Stowers v. United States, 351 F.2d 301 (9th Cir.
1965) (confederate and prison inmate); State v. Jensen, 111 Ariz. 408, 531 P.2d 531 (1975) (prison inmate);
State v. Miranda, 104 Ariz. 174, 450 P.2d 364 (1969) (retrial and reconviction of Miranda) (woman with
whom defendant was living); People v. Price, 63 Cal. 2d 370, 406 P.2d 55, 46 Cal. Rptr. 775 (1965) (TV
news reporter); People v. Holzer, 25 Cal. App. 3d 456, 102 Cal. Rptr. 11 (2d Dist. 1972) (victim himself);
Anglin v. State, 259 So. 2d 752 (Fla. 1972) (mother of defendant); State v. O’Kelly, 181 Neb. 618, 150
N.W.2d 117 (1967) (criminology professor pursuing his own professional interest in murder case); People
v. Cardona, 41 N.Y.2d 333, 360 N.E.2d 1306, 392 N.Y.S.2d 606 (1977) (prison inmate); People v. Gunner,
15 N.Y.2d 226, 205 N.E.2d 852, 257 N.Y.S.2d 924 (1965) (airline stewardess); State v. Perry, 276 N.C. 339,
172 S.E.2d 541 (1970) (prison inmate); State v. Knott, 111 R.I. 241, 302 A.2d 64 (1973) (mother of
defendant).
When the private citizen is not a “government agent,” Massiah, no more than Miranda, bars the
resulting statements, even though adversary judicial proceedings have already commenced. As Justice
White observed in his Massiah dissent:
Had there been no prior arrangements between Colson and the police, had Colson simply
gone to the police after the conversation had occurred, his testimony relating Massiah’s
statements would be readily admissible at the trial, as would a recording which he might have
made of the conversation. In such event, it would simply be said that Massiah risked talking
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To be sure, a relative of the victim may exert strong pressure on a suspect
to confess; but so may a close friend or parent of the suspect.*308 Yet this is not
“official” pressure or persuasion, not the kind the Miranda warnings are
designed to combat. Whether or not the friend or business associate or
relative who tries to induce the suspect to confess is doing so on his own
initiative or at the instigation of the police, the pressure on the suspect is the
same. And Miranda focuses on the impact of the “surroundings” and
“atmosphere” on the suspect. Again, whether or not the mother of the victim
is making a spontaneous, unrehearsed appeal or following instructions—or
whether or not she really is the mother—the effects on the suspect are the
same.
The “waitress” ploy is the easiest case of the three hypotheticals for
admissibility. The use of a “waitress” as a police instrumentality will strike
most as a good deal less offensive than the use of the victim’s “mother,” real
or pretended. Furthermore, the “Christian burial” remarks undoubtedly
generate less pressure, albeit unofficial pressure, when they come from the
mouth of an apparently disinterested waitress rather than from an apparently
grief-stricken mother. Unlike the “Mother Powers” ploy, Williams has no
reason to think that the “waitress” suspects he had anything to do with the
disappearance of Pamela Powers. From Williams’ vantage point, the waitress’
remarks are not focused on him at all, but spoken to the world at large.
Moreover, in the “Mother Powers” hypothetical, Williams might worry that
his failure to oblige the “mother” might be reported by her to the police and
cause them to think less of him or become angry with him. In the “waitress”
hypothetical, however, Williams has no reason to think that the officers
waiting for him outside Jimmy’s Restaurant have any inkling, or will ever find
out, that the waitress who took his order made some “Christian burial”
remarks in his presence.309
to a friend who decided to disclose what he knew of Massiah’s criminal activities.
377 U.S. at 211 (White, J., with Clark & Harlan, JJ., dissenting).
Whether or not an “agency relationship” with the government does exist, however, is often a difficult
question. See, e.g., Milani v. Pate, 425 F.2d 6 (7th Cir. 1970); Stowers v. United States, 351 F.2d 301 (9th
Cir. 1965); State v. Ferrari, 122 Ariz. 324, 541 P.2d 921 (1975); People v. Holtzer, 25 Cal. App. 3d 456, 102
Cal. Rptr. 11 (2d Dist. 1972); People v. Cardona, 41 N.Y.2d 333, 360 N.E.2d 1306, 392 N.Y.S.2d 606
(1977).
308. Sometimes the same “government agent” may be both a parent or close relative of the suspect and a
parent or close relative of the victim. See People v. Hughes, 203 Cal. App. 2d 598, 21 Cal. Rptr. 668 (1962)
(defendant accused of incest with daughter; wife and daughter talked with him in room they knew was
“bugged”); Commonwealth v. Bordner, 432 Pa. 405, 247 A.2d 612 (1968) (eldest child set fire to family
house, killing seven brothers and sisters; both parents used as “police instrumentalities” in interrogation).
309. An even easier case for admissibility under Miranda—and an even more graphic illustration of how
Massiah and Miranda is each “a law unto itself’—would be presented by shifting the “weather forecaster”
ploy from the police car to Jimmy’s Restaurant. Suppose that, as in the case of the “waitress” ploy,
Williams was permitted to enter the restaurant alone and that when he did so he heard his favorite radio
station being played. Suppose further that while Williams was quietly eating his meal the weather
forecaster, acting pursuant to Learning’s instructions, broadcasted his “Christian burial” weather report.
Under these circumstances, any resulting incriminating disclosures would surely be admissible under
Miranda. Yet, because the “weather forecaster” had been acting as a “police instrumentality” when he
made the broadcast, any resulting disclosures would still be barred by Massiah—although admittedly this
would be carrying the doctrine a long way—if at the time Williams heard the weather report adversary
judicial proceedings had already commenced against him.
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I do not say that, aside from the trickery or deception inherent in
“undercover” work, a “secret agent” is more free to resort to trickery or
deception than is any other government agent.310 Nor do I mean to suggest
that an undercover officer or government informer is more free to oppress or
coerce a suspect or otherwise employ objectionable tactics than any other
government agent.311 Nor do I deny that some police impersonations may be
unduly offensive. If, for example, a suspect asks for a priest, the authorities
should not be permitted to dispatch a policeman masquerading as a priest.312
Nor, if a suspect asks to place a call to his mother or sister, should a
policewoman impersonating the mother or sister be allowed to take the call
(no doubt complaining about a bad connection in order to explain why her
voice sounds so different).
Moreover, there are undoubtedly limits on the amount and kinds of
pressure the government may exert on a dear friend or close relative of the
suspect who is reluctant to serve as a secret agent, but who may be persuaded
to do so, say, by threats to lodge serious charges or by promises to drop
existing charges against him. Indeed, the courts may well find it “shocking”
for the government to use son against father, brother against brother, even in
the absence of a showing that the close relative was pressed into service as a
secret agent.313
My submission is only that the use of secret agents against one “in
custody” is not per se violative of the privilege against self-incrimination. It
does not without more constitute “compulsion” within the meaning of the
privilege (“inherent,” “constructive,” “conclusively presumed,” or other
wise), and thus no Miranda warnings need be employed to dispel this
compulsion. I also submit that neither confinement, nor the “subtle influ
ences” this condition may produce, evokes the Massiah doctrine. It is plain
that once adversary judicial proceedings have commenced, the Massiah
doctrine shields an accused from undercover activity designed to obtain
incriminating statements from him, regardless of whether he is “in custody”
or subjected to “police interrogation” in the Miranda sense (and perhaps the
310. Cf. Hoffa v. United States, 385 U.S. 293, 311 (1966) (secret agents not more free from constitutional
restrictions than other government agents).
311. The “jail cell plant” may not threaten defendant with bodily harm. See State v. Atkins, 251 Ore.
485, 446 P.2d 660 (1968) (police placed defendant in cell with reputedly violent codefendant to gain
confession). Nor may the “plant” engage in oppressive tactics. Cf. Milton v. Wainwright, 407 U.S. 371, 37879 (1972) (Stewart, J., with Douglas, Brennan & Marshall, JJ., dissenting). Nor may she persuade her
cellmate that she would be better off throwing herself on the mercy of the police than putting her trust in a
lawyer. Cf. Miller v. California, 392 U.S. 616, 626-27 (1968) (Marshall, J., with Warren, C.J., Douglas &
Brennan, JJ., dissenting from dismissal of certiorari). Nor, presumably, may a secret agent lead his cellmate
to believe that the invariable practice of the local police, when confronted with a suspect unwilling to
confess, is to bring in the suspect’s wife or girlfriend “for questioning.” Cf. Rogers v. Richmond, 365 U.S.
534, 535-36 (1961) (discussed in text at notes 93-100 supra).
312. See Kamisar, supra note 140, at 747 (though voluntary, confession to officer impersonating priest
constitutionally impermissible). See generally Dix, supra note 286, at 211-12.
313. Professor Dix would prohibit the government from soliciting relatives of the suspect to serve as
undercover agents. Dix, supra note 286, at 224. “Relatives include parents, grandparents, children,
grandchildren, siblings, and spouses.” Id. See generally Note, Eavesdropping, Informers, and the Right of
Privacy: A Judicial Tightrope, 52 Cornell L.Q 975, 994-96 (1967) (need for, but difficulty of, imposing
some due process limitation on use of informers, based on “degree of closeness between the informer and
the informed-upon”).
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Massiah doctrine, or a related one, affords a suspect the same protection when
he is represented by counsel or when he has asserted his right to counsel).
Nevertheless, when none of these events has occurred (and none did in the
“Mother Powers,” “waitress,” and “weather forecaster” hypotheticals), then
there is either a “Miranda right to counsel” or no right to counsel at all. If the
conditions surrounding or inherent in police efforts to obtain incriminating
statements from a suspect do not put his privilege against compelled self
incrimination in jeopardy—and the Court has told us that the mere fact that
the suspect is in custody does not do so—then there is no right to counsel at
all.

III. More on the Use of “Jail Plants” and Other “Secret

Agents” Against Those “in Custody”
The “custody”-“surreptitious interrogation” issues are not free from
difficulty, and they have not been cleanly resolved by the Supreme Court.314
Some support, but not a great deal, for the view that “custody” per se does not
trigger the Massiah doctrine may be gleaned from Procunier v. Atchley.315 The
second time he paid respondent a visit in jail, an insurance agent seemed to be
acting as a secret government agent by agreeing to the deputy sheriffs request
that the conversation be electronically recorded. But the Court, in an opinion
by Justice Stewart, dismissed what was arguably a Massiah issue with a brief
footnote—“No charges had been filed against the respondent at the time of
these conversations. Cf. Massiah”3'6—and proceeded to judge the admissibil
ity of respondent’s statements by the due process standard of “voluntari
ness.”317
314. An opportunity to shed further light on the use of jail “plants” was lost when, on the last day of the
1967 Term, the Court, with four Justices dissenting, dismissed the writ of certiorari as improvidently
granted in People v. Miller, 245 Cal. App. 2d 112, 53 Cal Rptr. 720 (4th Dist. 1966). Miller v. California, 392
U.S. 616, 616 (1968) (per curiam). Petitioner was arrested for murder, booked on that charge, and placed in
a cell. Id. at 616-17 (Marshall, J., with Warren, C.J., Douglas & Brennan, JJ., dissenting from dismissal of
certiorari). Not only did defense counsel meet with his client, but in an effort to prevent her from being
questioned, he set up a 24-hour-a-day watch of her cell. Id. at 617. Nevertheless, an undercover agent was
booked into the jail on a fictitious charge and placed in petitioner’s cell. Id. Although this occurred before
any formal charges were filed against petitioner, the undercover agent remained in petitioner’s cell, eliciting
information from her, for two days after a complaint was filed formally charging her with murder and on
which petitioner was later arraigned. Id. The state court viewed the government’s action as “completely
indefensible” and “most inexcusable,” but concluded that the admission of petitioner’s statements was
“harmless error” and that, in any event, objection to it had not been made. 245 Cal. App. 2d at 144, 53 Cal.
Rptr. at 740. See also Milton v. Wainwright, 407 U.S. 371 (1972) (holding that any error in admitting
postindictment confession to jail “plant” was “harmless error”; merits of petitioner’s claim not reached). In
Milton Justice Stewart wrote a forceful dissent, urging that the judgment be reversed. Id. (Stewart, J., with
Douglas, Brennan & Marshall, JJ., dissenting). But the underlying issue was an easy one, once it was
reached, for the officer who entered petitioner’s cell, posing as a fellow prisoner, did so only after petitioner
had been indicted and had retained counsel.
315. 400 U.S. 446 (1971).
316. Id. at 447 n.l.
317. As Justice Stewart, writing for the Court, pointed out, respondent’s trial had taken place several
years before Escobedo and Miranda, and those decisions had not been given retroactive effect. Id. at 452-52.
But Massiah could not be disposed of so easily. The Court had not held, and Justice Stewart did not
suggest, that Massiah was not to be applied retroactively. Indeed, the following Term, protesting the
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On the other hand, there is, or at least at first blush there appears to be,
some lower court authority for the view that government efforts to elicit
incriminating statements from one “in custody” do bring Massiah or Miranda
into play. When these “custody”-“surreptitious interrogation” cases are read
closely, however, none of them needs to be viewed as requiring the exclusion
of the statements obtained in the ‘'Mother Powers” and “waitress” hypotheticals, or in the “jail plant” situations; all these cases can be distinguished or
explained away.318
Several opinions of the lower California courts can be read to stand for the
proposition that the right to counsel or the privilege against self-incrimination
or both protect one in custody from undercover investigation, regardless of
whether adversary judicial proceedings have commenced against him or
regardless of whether he is represented by, or has even requested, counsel.319320
But these cases were decided before Miranda and they are not on the Miranda
“track.” Rather, they are on a Massiah-Escobedo-Dorado™ “track,” one that
the Miranda Court largely abandoned.321 The underlying premise of these
California cases taken together seems to be that the Massiah and Escobedo
cases prohibit any “surreptitious interrogation” of a person once he is
Court’s failure to reach the merits in Milton v. Wainwright, 407 U.S. 371 (1972), Justice Stewart called the
retroactivity of Massiah "a wholly spurious issue,” maintaining that “the rule in that case has been settled
law ever since Powell v. Alabama." Id. at 381-82 (Stewart, J., with Douglas, Brennan & Marshall, JJ.,
dissenting); see notes 142, 314 supra (discussion of Milton v. Wainwright).
318. See notes 319-27 infra and accompanying text (discussion of California cases); notes 376, 396-97
infra and accompanying text (cases in other jurisdictions).
319. People v. Bowman, 240 Cal. App. 2d 358, 49 Cal. Rptr. 772 (1st Dist. 1966) (dictum); People v.
Flores, 236 Cal. App. 2d 807, 46 Cal. Rptr. 412 (2d Dist. 1965), cert, denied, 384 U.S. 1010 (1966); People
v. Ludlum, 236 Cal. App. 2d 813, 46 Cal. Rptr. 375 (2d Dist. 1965). See also Dix, supra note 286, at 227-36.
320. In People v. Dorado, 62 Cal. 2d 338, 398 P.2d 361, 42 Cal. Rptr. 169 (1965), the court held, at a
time when many other state courts were giving Escobedo a begrudging reception, that the failure of a
suspect to retain or request counsel does not justify the application of a rule different from that established
in Escobedo:
The accused’s request for counsel indicates no more than that he, himself, at that point . . .
perceived the need of legal assistance. The request merely constitutes evidence that the
accused finds himself in an accusatory predicament. Escobedo did not treat the request for
counsel as the reason for the establishment of the right; it points out that the right had
previously crystallized in the accusatory stage.
Id. at 349, 398 P.2d at 368, 42 Cal. Rptr. at 176.
Quite understandably, Dorado relied very heavily on Escobedo, then the dominant United States
Supreme Court confession case, and viewed Escobedo as extending Massiah to critical situations arising
before the initiation of adversary judicial proceedings. In concluding that the facts of the instant case
brought it within the rule of Escobedo, the Dorado court mentioned, without any elaboration, that
defendant was "in custody,” but it stressed that the investigation “had ceased to be a general inquiry into
an ‘unsolved crime’ and had begun to focus on defendant"; that the weight of the evidence available to the
officers “provided reasonable grounds for focusing upon defendant as the particular suspect”; that the
officers “did not merely engage in general questioning but subjected defendant to a process of
interrogations that lent itself to obtaining incriminating statements”; and that defendant had never been
warned of “his ‘absolute constitutional right to remain silent.’ ” Id. at 347, 398 P.2d at 367,42 Cal. Rptr. at
175.
321. See notes 152-56, 290-304 supra and accompanying text.
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formally charged or arrested.322 This reading of Massiah and Escobedo was
tenable before Miranda, but not afterwards.323
Although these California cases happen to involve “custodial” situations,
they do not really seem to turn on “custody” at all, but rather on the fact, if it
can be called a fact, that “the process [had] shift[ed] from investigatory to
accusatory”324 and “its focus [was] on the accused.”325 That is to say, they
seem to proceed on the basis that—whether or not the suspect is “in
custody”—once the investigation has ceased to be “a general inquiry of an
unsolved crime [and] has begun to focus on a particular suspect,”326
constitutional rights come into play.327
322. See People v. Bowman, 240 Cal. App. 2d 358, 370-72, 49 Cal. Rptr. 772, 780-82 (1st Dist. 1966). In
Bowman the court stated:

The court [below]... did not presage the adoption of the principle enunciated in People v.
Dorado, [62 Cal. 2d 338, 398 P.2d 361, 42 Cal. Rptr. 169 (1965)] that where an investigation
has progressed to the accusatory stage, statements elicited from an accused without informing
him of his [rights] . . . should not be admitted against him without proof of waiver of those
rights.
. . . [I]t is clear from Massiah that once a defendant is formally charged and has counsel,
statements which are thereafter surreptitiously obtained may not be used against him. . . .
Similar considerations whether predicated on Dorado or Massiah preclude use of statements
obtained by the prosecuting authorities from the accused by subterfuge before charges have
been filed but after he has been taken into custody. . . .
... It may be assumed that the surreptitious use of [government agents in various pre1964 California cases] to secure statements from the accused after his arrest is now
proscribed, not only because of Massiah [and similar cases], but also because the necessity of
advising the defendant of his right to counsel and right to remain silent precludes the
concealment of the identity of an interrogator who seemingly is not, but in fact is, an agent of
the prosecuting authorities.
240 Cal. App. 2d 370-72, 49 Cal. Rptr. at 780-82.
But if adversary judicial proceedings have not commenced against one in custody and he does not have
and has not requested counsel, then Massiah rights do not attach. Furthermore, if the efforts of a
government agent who “seemingly is not” such an agent to obtain incriminating statements from one in
custody do not constitute “custodial police interrogation”—because the agent “seemingly is not” a
government agent—then Miranda rights do not come into play either. If under the circumstances neither
Massiah nor Miranda rights are called into play, then there are no “rights” of which the person in custody
need be advised, which means that the State may conceal the agent’s identity.
323. See notes 152-54 supra and accompanying text.
324. Escobedo v. Illinois, 378 U.S. 478, 492 (1964).
325. Id.
326. Id. at 490.
327. See People v. Flores, 236 Cal. App. 2d 807, 811,49 Cal. Rptr. 412, 414 (2d Dist. 1965) (“Except for
the absence of an indictment, we have here a defendant under arrest, on whom the suspicion of the police
had already fastened . . .”), cert, denied, 384 U.S. 1010 (1966); People v. Ludlum, 236 Cal. App. 2d 813,
815, 46 Cal. Rptr. 375, 376 (2d Dist. 1965) (“defendant was under arrest for the crime herein involved;
clearly suspicion had ‘focused’ on him, not only because he had been arrested, but because [the police]
knew, of their own knowledge, that defendant had been in possession of [narcotics]”). See also note 322
supra.
Similar “focal point”-“accusatory stage” language appears in Justice Marshall's dissent from the
dismissal of certiorari in Miller v. California, 392 U.S. 616, 624-25 (1968) (Marshall, J., with Warren, C.J.,
Douglas & Brennan, JJ., dissenting from dismissal of certiorari) (discussed at note 314 supra). But this
language “does not distinguish focused preindictment investigations concerning subjects not in custody.”
Dix, supra note 286, at 231. On its facts Miller can be readily distinguished from typical “surreptitious
interrogation” cases because petitioner had retained and met with counsel before being placed in a cell and
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That a court would proceed on such a basis during the turbulent and
unstable post-Massiah-Escobedo and pre-Miranda era (when these California
cases were decided) is understandable. But as far as federal constitutional law
is concerned,*328 it has since become clear that nothing turns on whether the
suspect has “become the accused” or whether the investigation has “begun to
focus” on him.
The Miranda warnings were designed to combat the coercive conditions
surrounding or inherent in “custodial police interrogation” and the mere fact
that one has become the “prime suspect” or “focal point” does not necessarily
have any effect on the conditions surrounding police interrogations. The
Hoffa Court did not care whether petitioner had already been the “focal
point” when he incriminated himself in the presence of his apparent friend,
Partin.329 For even if the investigation had already “focused” on Hoffa, this
would not have rendered his statements any less voluntary.
It is hard to believe that the result in Hoffa would have been any different,
nor is it easy to see why it should be, if (1) petitioner and Partin had been
arrested together and petitioner had made incriminating statements to his
“friend” while in a police vehicle on the way to the stationhouse330 or while
sharing the same cell with him;331 or if (2) Hoffa alone had been arrested and
Partin had then visited him in his jail cell, at which time Hoffa had
incriminated himself. In these hypothetical variations on the actual case,
Hoffa would still have been “relying upon his misplaced confidence that
Partin would not reveal his wrongdoing,”332 even though he would have done
so in a police vehicle or a jail cell rather than in his hotel suite.333 It could not
her lawyer attempted to prevent questioning of his client by setting up “a 24-hour-a-day watch of her cell.”
392 U.S. at 617 (Marshall, J., with Warren, C.J., Douglas & Brennan, JJ., dissenting from dismissal of
certiorari). Furthermore, “it is clear on this record that [the undercover agent] was planted in petitioner’s
cell in order to subvert her right to counsel.” Id. at 626.
328. Here, as elsewhere, state courts, in construing a state constitutional provision more expansively
than the Supreme Court has interpreted a parallel or even a textually identical provision of the federal Bill
of Rights, may afford the accused greater protection under state law than that said to be required by the
federal Constitution. See generally Brennan, State Constitutions and the Protection of Individual Rights, 90
Harv. L. Rev. 489 (1977); Howard, State Courts and Constitutional Rights in the Day of the Burger Court,
62 Va. L. Rev. 873 (1976); Wilkes, More on the New Federalism in Criminal Procedure, 63 Ky. L.J. 873
(1975); Wilkes, The New Federalism in Criminal Procedure: State Court Evasion of the Burger Court, 62
Ky. L.J. 421 (1974); see also Y. Kamisar, W. LaFave & J. Israel, Modern Criminal Procedure 2-5
(4th ed. Supp. 1978) (collecting cases).
329. See notes 35-38, 292-93 supra and accompanying text.
In Osborn v. United States, 385 U.S. 323 (1966), it is plain that the investigation had “focused” on
petitioner by the time two federal judges authorized a tape recorder to be concealed on the undercover
agent’s person for his November 11 meeting with petitioner. Id. at 326. The possibility of bribing a juror
had been considered at a November 7 meeting. Id. The same may be said of the investigation in United
States v. White, 401 U.S. 745 (1971) (plurality opinion), at least by the second or third time defendant’s
conversations with a government informer were electronically overheard by federal narcotics agents. Id. at
746-47.
330. Cf. People v. Ludlum, 236 Cal. App. 2d 813, 46 Cal. Rptr. 375 (2d Dist. 1965) (discussed at note
319 supra).
331. C/ United States v. Fioravanti, 412 F.2d 407 (3d Cir.), cert, denied, 396 U.S. 837 (1969); Stowers v.
United States, 351 F.2d 301 (9th Cir. 1965); State v. McCorgary, 218 Kan. 358, 543 P.2d 952 (1975).
332. Hoffa v. United States, 385 U.S. 293, 302 (1966).
333. As Professor Dix points out, “insofar as Massiah rests on the subject’s interest in privacy, it would
seem to have less applicability to the custody situation. The state of prison confinement clearly reduces a
person’s reasonable expectation of privacy.” Dix, supra note 286, at 230. On the other hand, the use of an

1978]

“Interrogation” After Brewer v. Williams

59

be said in these hypothetical variations on Hoffa, no more than it could in the
actual case, I submit, that “petitioner’s incriminating statements were the
product of any sort of coercion, legal or factual.”334
Professor Dix would surely quarrel with my conclusion. “The subjects’
confinement,” he has observed, “is likely to bring into play subtle influences
that will make them particularly susceptible to undercover investigators’
ploys.”335 “Arguably,” he concluded, “these dangers would justify imposing a
Massiah-like barrier on all undercover activity directed at an incarcerated
subject.”336 I hesitate to disagree with one who has made a most useful,
massive study of the use of undercover investigations, but I must—and on two
fronts.
First, as I have already indicated, in the absence of additional factors, such
as the initiation of adversary judicial proceedings and perhaps representation
by counsel, I do not think Massiah has any bearing on the “custody”“surreptitious interrogation” problem. As Professor Dix seems to agree, the
special dangers involved when secret agents seek incriminating statements
from incarcerated subjects, rather than from suspects at large, are “compelled
self-incrimination”337338
dangers. If these dangers justify imposing a barrier
(fourth amendment considerations aside), it would be a “Miranda-like,” not a
“Massiah-like,” barrier.
Some support for Professor Dix’s position may be found in the language of
Supreme Court opinions. In United States v. Ash,33g for example, the Court
viewed Massiah as a case in which “counsel could have advised his client of
the benefits of the Fifth Amendment” and “sheltered him from the over
reaching of the prosecution,”339 and as one in which “the accused was
confronted by prosecuting authorities who obtained, by ruse and in the
absence of defense counsel, incriminating statements.”340 In the landmark
lineup case, United States v. Wade,341 the Court suggested that the sixth
amendment guarantee applies to any “critical” pretrial “confrontation” with
the government “where the results might well settle the accused’s fate and
reduce the trial itself to a mere formality.”342
“old friend” as a secret agent, rather than a mere stranger who happens to share a cell with the defendant,
involves a deeper invasion of the defendant’s personal privacy. Id. at 221.
334. See Hoffa v. United States, 385 U.S. 293, 304 (1966).
335. Dix, supra note 286, at 230.
336. Id.
337. Id. In his discussion of the “jail plant” problem, Professor Dix uses this very phrase, which makes
his primary reliance on Massiah, rather than Miranda, all the more puzzling.
338. 413 U.S. 300 (1973).
339. Id. at 312. But was Massiah entitled to fifth amendment protection? Was he compelled to speak?
How would counsel’s presence at the Massiah-Colson meeting in Colson’s car have provided Massiah with
“assistance” at the “confrontation” with the government unless counsel were aware that Colson was a
secret agent? And if counsel were so aware, wouldn’t he have prevented the confrontation from taking
place? See Grano, Kirby, Biggers and Ash: Do Any Constitutional Safeguards Remain Against the Danger
of Convicting the Innocent? 72 Mich. L. Rev. 717, 762 & n.285 (1974).
340. United States v. Ash, 413 U.S. 300, 311 (1973).
341. 388 U.S. 218 (1967).
342. See id. at 224 (“[TJoday’s law enforcement machinery involves critical confrontations of the
accused by the prosecution at pretrial proceedings where the results might well settle the accused’s fate and
reduce the trial itself to a mere formality. In recognition of these realities of modern criminal prosecution,
our cases have construed the Sixth Amendment guarantee to apply to ‘critical’ stages of the proceedings ”)
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It is plain, however, that such language cannot be read literally. Hoffa’s
meeting with Partin was a “critical confrontation” with a government agent
that “settled his fate.” One of Hoffa’s own lawyers, Osborn, was himself
involved in a “critical confrontation” with a government agent, even though
he did not realize it at the time, when he conferred with one Vick, whom he
had hired as an investigator but who was actually working for and reporting
back to federal authorities.343 Moreover, in United States v. White,344 a
government informer, carrying a concealed radio transmitter, “confronted”
the accused on numerous “critical” occasions, repeatedly enabling “eaves
dropping” federal agents to obtain incriminating statements “by ruse and in
the absence of defense counsel.”345
The constitutionally significant difference between the Massiah case and
the Hoffa, Osborn, and White cases cannot be the critical nature of the
confrontation between the defendant and the government. Nor can it be the
measure of the need for the assistance of counsel. The need for a lawyer, at
least one with the wit to realize that his client’s meeting with an apparent
friend or associate might turn out to be a confrontation with a secret
government agent,346 was equally great in all the cases. The critical nature of
the confrontations was also equally great in all the cases, at least from the
perspective of their impact on each defendant’s fate. But one is not entitled to
a lawyer’s assistance whenever a lawyer “could have sheltered him” from
government agents bent on obtaining evidence against him or whenever a
government confrontation is “critical.” Self-incrimination considerations
aside, one only has a right to counsel “at any ‘critical stage of the
prosecution.'’ ”347 And as Justice Stewart has expressed it:
The requirement that there be a “prosecution,” means that this
constitutional “right to counsel attaches only at or after the time
that the adversary judicial proceedings have been initiated against
[an accused] . . .” “It is this point. . . that marks the commence
ment of the ‘criminal prosecutions’ to which alone the explicit
guarantees of the Sixth Amendment are applicable.”348
The only constitutionally significant difference between Massiah and the
other “secret agent” cases letting in the surreptitiously obtained statement
343. Osborn v. United States, 385 U.S. 323, 326 (1966) (discussed at notes 38, 329 supra).
344. 401 U.S. 745 (1971) (plurality opinion) (discussed at notes 294-96 supra and accompanying text).
345. Id. at 746-47.
346. See note 342 supra.
347. Kirby v. Illinois, 406 U.S. 682, 690 (1972) (plurality opinion) (Stewart, J., with Burger, C.J.,
Blackmun & Rehnquist, JJ.) (emphasis in original). In Kirby the Court declined to apply the right to
counsel to identification procedures conducted prior to the start of adversary judicial proceedings. Justice
Powell noted simply that he “would not extend” the “per se exclusionary rule” of the original lineup cases.
See id. at 691 (Powell, J., concurring). See also United States v. Ash, 413 U.S. 300, 321 (1973) (Stewart, J.,
concurring) (“a defendant is entitled to the assistance of counsel not only at the trial itself, but at all ‘critical
stages’ of his ‘prosecution’ ”).
348. United States v. Ash, 413 U.S. 300, 321-22 (1973) (Stewart, J., concurring) (quoting from his
plurality opinion in Kirby v. Illinois, 406 U.S. 682, 688, 690 (1972)). To the same effect is Justice Powell’s
opinion for the Court in the recent case of Moore v. Illinois, 434 U.S. 220, 226-27 (1977) (quoting from
Justice Stewart’s plurality opinion in Kirby). But cf. Escobedo v. Illinois, 378 U.S. 478, 486-87 (1964);
People v. Dorado, 62 Cal. 2d 338, 349, 398 P.2d 361, 368, 42 Cal. Rptr. 169, 176 (1965).
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must be that in Massiah, unlike the other cases, the meeting with the agent
took place after the initiation of adversary criminal proceedings, and thus
“the explicit guarantees of the Sixth Amendment” had “attached.”349 In the
other cases, it may be said, the Court declined to “import into a routine police
investigation an absolute constitutional guarantee historically and rationally
applicable only after the onset of formal prosecutorial proceedings.”350 These
other cases may be said to stand for the proposition that, when a person has
not been formally charged with a criminal offense, Miranda—and Miranda
alone—strikes the appropriate constitutional balance.351 If and when the
conditions surrounding or inherent in a “pre-formal charge” confrontation
are sufficiently coercive, then the “Miranda right to counsel” comes into play.
The right to counsel as such, what might be called the “Massiah right to
counsel,” does not. At the “pre-charge” stage, at least when the suspect
neither has nor has expressed a desire for counsel, the right to counsel is
triggered by, and dependent on, forces that “jeopardize” the privilege against
compelled self-incrimination;352 it has no life it can call its own.
Even if I am correct in thinking that the influences at work when a person
shares a jail cell with an undercover agent do not, without more, bring the
Massiah doctrine into play, do they nevertheless evoke the protection of
Miranda? This, I think, is the appropriate question; but again, I would answer
it in the negative.
To be sure, in a sense the mere presence of an undercover agent in the same
cell with an accused, or in an adjoining one, is “itself ... an inducement to
speak, and an inducement by a police agent.”353 But so is the mere presence of
one or more uniformed police officers while a person is arrested or trans
ported to the stationhouse or brought to the “booking officer.” I would be the
last to deny that police custody, without more, generates certain anxieties and
pressures. But how can it be maintained that these anxieties and pressures are
greater when a suspect or an accused is in the presence of a fellow prisoner
than when he is in the midst of the police? Yet, as I have discussed,354 police
custody without more is not enough to bring the Miranda warnings into play.
Again, I do not deny that the anxieties generated by mere confinement may
lead a person “to seek discourse with others to relieve this anxiety.”355 But it is
by no means self-evident that he is less likely to do so when these others are
police officers rather than fellow prisoners. After all, who will a suspect
assume knows more about “the law” and “the system” in general—and his
predicament in particular—someone who is sharing his cell or the officer who
arrested (or is “booking”) him?
I do not deny that one in custody is likely to feel considerable pressure to
blurt out protests of innocence in the presence of his captors; or, without any
349. Cf. Kirby v. Illinois, 406 U.S. 682, 690 (1972) (plurality opinion).
350. Cf. id.
351. Cf. id. at 690-91. See also Moore v. Illinois, 434 U.S. 220, 227(1977).
352. See Miranda v. Arizona, 384 U.S. at 478 (privilege against self-incrimination jeopardized when
individual in custody or deprived of freedom in significant way and questioned). See also id. at 439, 457-58,
461, 465-67; note 156 supra (discussion of Brief of Amicus Curiae ACLU in Miranda).
353. Miller v. California, 392 U.S. 616, 626 (1968) (Marshall, J., with Warren, C.J., Douglas & Brennan,
JJ., dissenting from dismissal of certiorari).
354. See notes 297-304 supra and accompanying text.
355. Dix, supra note 286, at 230.
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prompting, to depict his role in the best possible light; or to protect dear ones;
or to seek information and advice from the arresting or “booking” offi
cer—and in the process to incriminate himself unwittingly. (“What’s going to
happen to me?” “I’ve never done anything like this before.” “My girl friend
had nothing to do with this case.” “I did it; my brother wasn’t involved.” “I
didn’t rob that man; he owed me the money.” “Did you find the weapon (or
the body)?” “Who put the finger on me?”)356 The temptation to find out more
about one’s plight, or how the system works generally, is likely to be even
stronger when, as often occurs, the police, in the course of transporting or
“booking” the suspect, have already engaged him in friendly conversation
about matters unrelated to his case. Yet Miranda does not protect one “in
custody” who turns to an officer for information, advice, or relief—and in the
process incriminates himself unwittingly—simply because he was “in cus
tody” when he did so. Why, then, should Miranda protect one who turns to
an apparent fellow prisoner for the same reasons simply because he was in
custody when he did so?
In one respect (but not, of course, in several others), the “jail plant”
confession poses a stronger case for exclusion than Massiah: “unlike the
defendant there, who had been released on bail, petitioner [in a “jail plant”
confession situation is] in custody without bail, with a consequent lack of
freedom to choose [his] companions.”357 Again, however, this argument
proves too much. One who is arrested, transported, and “booked” usually
lacks freedom to choose his companions—at least during the pressure-packed,
anxiety-ridden first few hours.
In the long drive back to Des Moines, Williams was no doubt “seeking]
discourse with others” to relieve his anxiety. But the only persons with whom
he could seek discourse during that five or six hour trip358 were Captain
Learning and Detective Nelson. Yet if Williams and the companions he did
not choose had ridden in complete silence for fifty or one hundred miles and
then Williams had blurted out: “Look, I know where the body is, and I’m
going to show it to you—but I didn’t kill her; she was already dead when I
found her in my room”359—or even if Williams had said that he did kill
356. See Kamisar, supra note 41 at 335, 352-56 (illustrative cases decided within two years after
Miranda).
Whether, once an arrestee volunteers a statement, the officer may ask some questions in order to clear
up some points, or whether such follow-up questions constitute “interrogation” within the meaning of
Miranda, is a difficult issue. I think follow-up questions seeking to enhance defendant’s guilt or raise the
offense to a higher degree (for example, by getting at the defendant’s state of mind, “why did you do it?” or
“how long did you think about it?”) do constitute “interrogation,” but follow-up questions merely designed
to clarify just what the defendant said or meant to say may well not be. Compare People v. Sunday, 275 Cal.
App. 2d 473, 481, 79 Cal. Rptr. 752, 756 (1969) (original assertion of rights by defendant does not require
permanent application of no-interrogation rule when defendant volunteers statement) with People v.
Mathews, 264 Cal. App. 2d 557, 566, 70 Cal. Rptr. 756, 764 (1968) (interrogation exists when police officer
begins questioning). See generally Kamisar, supra note 41, at 351-54,379-82.
357. Miller v. California, 392 U.S. 616, 624 (Marshall, J., with Warren, C.J., Douglas & Brennan, JJ.,
dissenting from dismissal of certiorari).
358. Because of the freezing rain, slippery roads, and various stops along the way, the trip took this
long—and the drive to the Mitchellville area, where the body was buried, probably took three or four
hours. See Kamisar, supra note 2, at 210 n.4.
359. In fact this turned out to be Williams’ contention, at least at his second trial. See Kamisar, supra
note 2, at 210 n.4.
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her—it can hardly be doubted that these statements would have been
admissible.-'60 Nor would the admissibility of any incriminating statements by
Williams have posed any serious probiem if they had been preceded by
conversation—as long as the topics had been limited to “intelligence of other
people .... organizing youth groups, singing . . . , playing an organ, and
this son of thing.”-61
THE IMPORTANCE OF THE -INTERPLAY’’ BETWEEN '’POLICE CUSTODY"
AND "POLICE INTERROGATION"

As Massiah itself illustrates better than any other case, the sixth amend
ment guarantee prevents the government from eliciting or inducing incrimi
nating statements from one against whom adversary judicial proceedings have
commenced, whether or not he is in custody and whether or not he is aware
that he is dealing with a government agent. As I have argued at length,
however, even though a person is in custody, “surreptitious interrogation” is
insufficient to bring Miranda into play. For unless a person realizes he is
dealing with the police, their efforts to elicit incriminating statements from
him do not constitute “police interrogation" within the meaning of Miranda.
But perhaps the manner in which I have proceeded, up to this point, has been
too “one-dimensional.” Perhaps I can state my position more effectively, and
concomitantly summarize that position, by dwelling on the interplay between
the two dimensions of Miranda—"police custody” and “police interroga
tion.”
The inherent or potential impact of government activity on the mind or
“will” of the suspect has nothing to do with the application of Massiah. but
has everything to do with the invocation of Miranda. It is the impact on the
suspect’s mind of the interplay between police interrogation and poiice
custody—each condition reinforcing the pressures and anxieties produced by
the other—that, as the Miranda Court correctly discerned, makes “custodial
police interrogation” so devastating. It is the suspect’s realization that the
same persons who have cut him off from the outside world, and have him in
their power and control, want him to confess, and are determined to get him
to do so, that makes the “interrogation” more menacing than it would be
without the custody and the “custody” more intimidating than it would be
without the interrogation.
It is this combination of “custody” and “interrogation” that creates—and.
in the absence of “adequate protective devices,”360
362 enables the police to
361
exploit—an "interrogation environment” designed to “subjugate the individu
al to the will of his examiner.”363 It is this combination—more awesome,
because of the interplay, than the mere sum of the “custody” and “interroga
360. In response to a specific question along these lines by one of the Justices. Williams' able courtappointed counsel. Professor Robert D. Bartels of the University of Iowa College of Law, conceded as
much. See Transcript of Oral Argument at 35 (copy on file at the Georgetown Law Journal).
361. Kamisar, supra note 2. at 215. According to Captain Learning's testimony, these in fact were most
of the topics covered—before he launched into his famous “Christian burial speech.” Id.
362. See Miranda v. Arizona, 384 U.S. at 458, 465 (adequate protective devices dispel compulsion
inherent in police custodial questioning).
363. Id. at 457.-

64

The Georgetown Law Journal

[Vol. 67:1

tion” components—that produces the “interrogation atmosphere,”364 “inter
rogation ... in a police dominated atmosphere,”365 that “carries its own
badge of intimidation,"366 that “exacts a heavy toll in individual liberty and
trades on the weakness of individuals,”367 and that is so “at odds” with the
privilege against compelled self-incrimination.368
In the “jail plant” or other “undercover” situations, however, there is no
integration of “custody” and “interrogation,” no interplay between the two. at
least none where it counts—in the suspect’s mind. So far as the suspect is
aware, he is not “surrounded by antagonistic forces”;369 “[t]he presence of an
attorney, and the warnings delivered to the individual” are not needed to
“enable [him] under otherwise compelling circumstances to tell his story
without fear, effectively, and in a way that eliminates the evils in the
interrogation process."370 He simply is not in the “compelling circumstances”
that require Miranda warnings to be given; he is not being subjected to the
“interrogation process.”
So far as the suspect is aware, his fellow prisoner neither controls his fate
nor has a professional interest in his case. So far as the suspect is aware, his
fellow prisoner does not care whether he confesses, and thus has little cause to
become abusive by trying to “bully” him if he does not.37'1 Moreover, even if
the fellow prisoner did care, and cared a great deal, there is no reason to think
that he possesses the power over the suspect or the necessary skills and
training to press demands and to weary the suspect with contradictions of his
assertions until the case “is brought to a definite conclusion.”372
A fellow prisoner may. of course, communicate his determination to get
answers to his questions by wielding a knife or clenching his fist, but that is 2
different case. There is nothing inherently compelling about talking with, or
being talked to by. a prisoner in the same or an adjoining cell. For the suspect
thinks he is dealing with an equal, not with his captors.
Why would the suspect doubt that he could end the conversation, or ai
least change the subject, whenever he pleased? Why would he fear that his
companion would not let him enc rhe "interrogation”? Why would he worry,
if he does not answer all auestions put to him by his companion, that "it will
be the worse for him"?373
364 Id. at 456.
365. Id. at 445 (emphasis added.'. See aisc id. a: 456. 465
366. Id at 457.
36“. Id. at 455.
368 Id at 457-58.
369 Id. at 461
370 Id. at 466.
371. C,f Project, interrogations in Nev. Haver.. The Impact of Miranda. 76 Yale. L.J. 1519. 154? (1067)
(observations of tactics actual!; usee by poiice tc interrogate suspects). Sec generally 8 J. Wigmore.
Evidence 30° (3d ed WOi
372. Sei Hearings Before Suocomm No. 2 of the House Comm. or. the Judiciary . 78th Cong.. 1st Sess. 6
(1043 > (hearings on bill to repeal .Mc.Xabb ruiei (testimony of Major Eaward T Kelly, then Sunertntenaent
of Poiice of the District of Columbia) (“I oeiieve tnai every person should be guaranteed [his constitutional
rights;, but a' the sam-. time believe, and I arr. confident, that when a person is charged with the
commission of a serious crime, tnere should no: oe any interference witn the police or detectives until such
case is Drought to a definite conclusion
3“? Sei tex: a: note 30; supra
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When a suspect is arrested and brought downtown for police questioning,
at least in the case of a major felony, he will often be in ”a cnsis-laden
situation. The stakes for him are high—often his freedom for a few or many
years—and his prospects hinge on decisions that must be quickly made: to
cooperate and hope for leniency, to try and talk his way out, to stand
adamantly on his rights.”374 But why. when he thinks he is merely conversing
with a fellow prisoner, when he has no notion that he is confronting the
police, would a suspect worry about "how much leniency cooperation may
earn, how likely fast talk is to succeed, and how much a steadfast refusal to
talk may contribute to a decision by the police, prosecutor or judge to ’throw
the book’ at him”?375376
One can deliberately elicit incriminating statements from a person without
having him realize it—that is what happened in Massiah. But how can one
envelop someone in a "police-dominated atmosphere” without having him
realize it? How can one produce an "interrogation environment” wellcalculated to "subjugate the individual to the will of his examiner” when the
individual is not even aware that he is in the presence of "his examiner”0 That
is why, I submit, whatever may lurk in the heart or mind of the fellow
prisoner (or apparent friend or colleague), if it is not "custodial police
interrogation” in the eye of the beholder, then it is not such interroaation
within the meaning of Miranda.
CAN THE GOVERNMENT DO INDIRECTLY WHAT IT May NOT DO
DIRECTLY0

I can already hear the howls of protests: "What you are savins is that the
government can do indirectly what it may not do directly!"-fs Am m What
exactly is it that the government may not do directly1
374. Project, supra note 371, at :6l3-i4.
375. See id. at 1614.
376. See State v. Smith. 107 Ariz. ¡00, 102, 104, 482 P 2d 863. 865. 867 1 1971) ("What the State may not
do directly, it cannot do indirectly.") (but when defendant made incriminating disclosures to "jail Diant" he
had already been appointed counsel); State v. Daugherty. 221 Kan. 612. 618. 623. 562 P.2d 42. 47. 50
(1977) (McCorgary statement, infra, quoted with approval and applied) (but "bugged” conversation
between defendant and codefendant, cooperating with the prosecution, occurred two days before trial and
when defendant represented by counsel); State v. McCorgary. 218 Kan. 358, 359. 363. 543 P.2d 952, 95556, 958 (1975) (“The whole purpose of the state in using a secret informer is to avoid that which is required
of a police officer [informing an in-custody suspect of his rights and not proceeding without a valid waiver!
What the state may not do directly to secure evidence, it cannot do indirectly ") (but "jail plant" obtained
incriminating statements from defendant after he had appeared before a magistrate and been appointed
counsel); State v. Travis. 116 R.I. 678. 679-83. 360 A.2d 548, 549. 551 (1976) (“The police were not
allowed to interrogate defendant directly. There is no authority in these circumstances for the police to do
indirectly what they may not do directly.") (but the undercover agent became defendant’s “cellmate"
shortly after defendant had expressed a desire to consult with a lawyer and refused to say anything until he
did). See also United States v. Brown. 466 F 2d 493. 404. 495 (10th Cir. 1972) (pointing out that when
defendant’s friend visited him in his cell, with police "permission," and obtained incriminating statements
from him. as the police had “requested’’ him to do, “he was functioning as an instrument of the police” and
"doing that which the police themselves could not do.") (but defendant had told the police earlier, when
given his Miranda warnings, that he did not wish to make any statements and that he did want an
attorney).
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What Massiah Allows.
Massiah, as clarified by Williams, makes clear
that once adversary proceedings have commenced against an individual,
government efforts to elicit incriminating statements, whether done openly in
the police station or “indirectly and surreptitiously,”377 violate the individu
al’s right to counsel. But when the government attempts to elicit incriminat
ing statements from an individual before adversary proceedings have com
menced against him, it is not necessarily violating his right to counsel. For in
the absence of other factors, such as an inherently compelling interrogation
environment, an individual is not entitled to counsel whenever he is subjected
to an “interrogation,” but only when such interrogations take place at or after
the commencement of adversary proceedings.378
As I have discussed, Colson deceived not only Massiah, but his codefen
dant, Anfield, as well. He deceived Anfield in the same way—by arranging a
meeting in the same specially equipped car, which enabled the same narcotics
agent to overhear the conversation.379 As far as I am aware, nobody argued
that Anfield’s right to counsel had been violated: nor would such an argument
have much prospect for success. For the electronically overheard ColsonAnfield meeting occurred before adversary proceedings had been initiated
against Anfield.380 Thus, it could not be said, as it could in Massiah, that the
37". See note 262 supra.
378. See Brewer v Williams. 430 U.S. at 401; Massiah v United States, 37" U.S. at 204-05: cf. United
States t Hayles. 471 F.2d 78S. 791 (5th Cm 1973). In Havles the court stated:
[IJr. one important respec: [Messiah] retains its vitality and stands as a supplement to
Miranda: Massiah teacne.-- that
. after [a defendant] has beer, indicted [or. more generally,
adversary proceedings have beer, initiated acamsr him],[the government] may no: nullify the
protection Miranda affords a defendant by using trickery to extract incriminating statements
from him that otherwise could no: be obtained witnout first giving him the required warnings.
Today Massiar. simply means that after indictment [or the commencement of judicial
proceedings] and [or?] counsel has beer, retained the Fifth Amendment [the Sixth Amend
ment?] prevents lav. enforcement authorities from deliberately eliciting incriminating state
ments from a oefendan: by the surreptitious methods used in that case.

Id (empnasis added).
The initiation of judicial proceedings without more prooabiy activates the "Massiar. right to counsel."
See text at notes 511-36 in fra Whether reDresentation by counsel without more does so as well is a more
difficult question. See note'- 537-43 infre and accompanying text.
379. See text a: note 284 supra: note 39 supra.
38C. When the Massiah case reached the Second Circuit, all three judges agreed that evidence obtained
from the Anfield-Colson meeting was admissible against Anfield: dissenting Judge Hays argued only that
the eavesdrop evidence obtained from Massiar. should oe barred. See United States t Massiah. 307 F.2d
62. 69 (2d Cir. 1962). But Anfield's conviction was reversed on other grounds. See id. at 64.
Five years after Anfield and Massiah were tried, other coindictees, including one Maxwell, were
brought to trial. Maxwell had also made the mistake of talking with Colson in the latter's "bugged" car. but
did so before judicial proceedings had commenced against him. See note 39 supra. On appeal, as the Second
Circuit noted. Maxwell did not press his claim tnat the recording and broadcasting of his conversation with
Colsor. violated his right to counsel United States v. Maxwell. 383 F.2d 437. 442 (2d Cir 1967). “In any
event." adoed the court, this point “is meritless" Id. The court cited Molinas v. Mancusi. 370 F.2d 601 (2d
Cm.), cert, denied. 38c U.S 98— (196";. in which defenaant's claim that his constitutional rights were
violated wher. a secretly tape-recorded conversation between him and a coconspirator, who was
cooperating with the government, was rejectee on the grounc. inicr aha. that a: the time the conversation
tool, piace an indictment had no: yet been returned against aefenoan:. Id. at 603. "Although the state may
nave had sufficient evidence tr indie: Moiinas. tna: is immaterial " Id.
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government had "indirectly ” violated Anfield’s right to counsel. Anfield was
not yet "entitled to a lawyer’s help.”381 He had no "Massiah right to counsel”
that could be violated. No more than did Messrs. Hoffa. Osborn, and White.

What Miranda Allows.
Miranda makes clear that the privilege applies
both to "informal compulsion” exerted during custodial interrogation and to
the more formal variety meted out in court proceedings.382 But when the
government employs an undercover agent, rather than a readily identifiable
police officer, it is not doing indirectly what Miranda forbids it to do. It is not
compelling an individual to incriminate himself-—informally, inherently, or
indirectly. It is not dealing with a prisoner under circumstances in which fin
the absence of warnings designed to clarify a confusing situation that the
police too often have exploited) a person is likely to assume or be led to believe
that there is a legal, or at least an extralegal, sanction for contumacy.383
When the government employs a secret agent posing as a fellow prisoner,
the suspect does not feel "at the mercy of . . . custodians who have strong
incentives for seeking a quick solution . . . by pressing him to acknowledge
his guilt.”384 Rather, the suspect thinks he is dealing only with someone "in
the same boat.” as well as the same cell. The government agent’s words do not
"take on color from [his] uniform, badge, gun and demeanor”385 when the
agent carries neither badge nor gun and wears act "police blue.” but the same
prison gray as the defendant.
Under Miranda, the government may not rely on an “interrogation
environment,” which "carries its own badge of intimidation" and is "created
for no purpose other than to subjugate the individual to the wiil of his
examiner.”386 But when a government agent conceals his true identity—in
deed. because he does—the government is not relying on an "interrogation
environment” at all. Rather, it is relying on the suspect’s "misplaced
381. “[F]our concurring Justices pointed out [in Spano] that the Constitution required reversal of the
conviction on the sole and specific ground that the confession had been deliberately elicited by the police
after the defendant had been indicted, and therefore at a time when he was clearly entitled to a lawyer's
help." Massiah v. United States. 377 U.S. at 204 (emphasis added). "We hold that [Massiah] was denied
the basic protections of [the sixth amendment] guarantee when there was used against him at his trial
evidence of his own incriminating words, which federal agents had deliberately elicited from him after he
had been indicted and in the absence of his counsel." Id. at 206 (emphasis added). See also Brewer v.
Williams, 430 U.S. at 398 (“Whatever else it may mean, the right to counsel . means at least that a
person is entitled to the help of a lawyer at or after the time that judicial proceedings have been initiated
against him . . .”) (emphasis added).
382. “We are satisfied that all the principles embodied in the privilege apply to informal compulsion
exerted by law-enforcement officers during in-custody questioning." .Miranda v. Arizona. 384 U.S. at 461.
See also id. at 467 (“there can be no doubt that the Fifth Amendment privilege is available outside of
criminal court proceedings and serves to protect persons in all settings in which their freedom of action is
curtailed in any significant way from being compelled to incriminate themselves"). See text at notes 103-07
supra.
383. See Kamisar, supra note 86, at 31-32.
384. Cf. J. Maguire, Evidence of Guilt 109 (1959) (confessions usually given when speaker feels at
mercy of those holding him in custody).
385. Cf. Foote. The Fourth Amendment: Obstacle or Necessity in the Law of Arrest? m Police Power
and Individual Freedom 29, 30 (C. Sowle ed. 1962).
386. See text at notes 363-66 supra.
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confidence that [his companion will] not reveal his wrongdoing.”387 Under
such circumstances, the government is deceiving the suspect—as “Agent”
Partin deceived Hoffa and as “Agent” Vick deceived Osborn—but such
deception “[does] not tend to show either actual coercion or a potentially
coercive setting.”388
When the government utilizes a “secret agent” to induce a prisoner to
incriminate himself, it does not necessarily “trick” him into “waiving” his
constitutional rights: findings of “trickery” and “waiver” depend on the
particular circumstances and the particular constitutional right. When adver
sary judicial criminal proceedings have already commenced, then, under
Massiah, the government cannot send an “undercover agent” against the
defendant. But the Massiah doctrine does not turn on the existence of a
“police-dominated atmosphere” or an “interrogation environment.” Perhaps
when the suspect has already retained counsel,389 or perhaps even when he has
simply asserted his Miranda rights,390 I think that the government may not be
permitted to approach him, directly or indirectly—under Massiah and
perhaps under Miranda as well. But when adversary proceedings have not yet
commenced and the suspect is not yet represented by counsel, and has not
even asserted his Miranda rights, then—unless and until he is subjected to
“custodial police interrogation,” that is, interrogation under inherently
compelling circumstances—he has no fifth or sixth amendment rights to
“waive”; those rights have not yet come into play.
When an arrestee volunteers his version of the events, and the police, well
aware that the arrestee is unwittingly incriminating himself, let him talk, they
do not thereby violate the person's Miranda rights or “trick" him into
"waiving" them because, under the circumstances, the person does not have
any Miranda rights.39'1392
Miranda tells us. in effect, that “a statement may be
volunteered in ignorance of the privilege against self-incrimmation and ’of the
consequences of foregoing it.' "39: Similarly, when the police interview a
person in his home or office, especially when they do so in the presence of a
relative or friend, and the questioning takes place in a context that does not
restrict the person's freedom to terminate the meeting, the police are not doing
indirectly what they may not do directly. Rather, they are doing what
Miranda permits them to do—indeed, one might say. recommends that they
do.393 They are dealing with the suspect in a situation that lacks “the indicia
of coercion that motivated the Miranda scrutiny" of in-custody interroga
387 Sec tex: a: note 332 supra
388 Cf Procunie- x Atchley. 40C U.S 44b. 45- (1971) (discussed a: notes 315-1” suprc and
accompanying text)
38c Sec note- 453-01. 504-08. 53”-43 in/rc and accompanying text.
39C. Sec text a: notes 453-6'. infra, note 46! infra
3°'.. Sec Miranda x Arizona. 38- U.S. at 478 (rights appiy to one taker, into custody, deprived of
treedorr. ir. significan1 way. anc Questioned)
392 TnomDsor.. supra note 292. at 422 (Professor (nov Governor) Thompson criticizes Miranda Court
for fading to take account of this fact.. But sec Kamisat. Kauper's "Judicial Examination of the Accused"
Forty Years Laie'—Some Comments on a Remarkable Article. 73 Mich L. Rex 15. 30-31 n.5Q (1674)
393 Sec Miranda Arizona. 38a 1_’.S a: 477-78 it n 4c (police may visit suspect a: home or office, but
may no: suniec: hm tc "custodial interrogation"i.
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tion3°4 and chat lacks “the elements which the Miranda Court found so
inherently coercive as to require its holding.”394
395
The same may be said, I submit, for the “pure” ‘‘jail plant” case, that is,
one in which an apparent fellow prisoner induces his ceilmate to confess when
adversary judicial proceedings have not yet been initiated against the
individual, when he is not yet represented by counsel, and when he has not
even asserted his Miranda rights. Except for the California cases,396 I have
found no case excluding statements obtained from a prisoner by a “jail piant”
that did not include one or more of the above factors.397 These factors aside. I
submit that in the “jail plant” situation the government has not “createfdj rhe
kind of atmosphere that . . . triggers Miranda."'-™
To be sure, if the suspect had known his cellmate was a government agent,
he would not have talked freely in his presence. But then neither would Hoffa.
Osborn, or White, if they had realized they were dealing with undercover
agents. In this sense, the government can do “indirectly” what it would be
unable to do “directly” (as a practical matter, not as a matter of law). Put
another way, by concealing its agents' true identities the government can
gather evidence that it would not be abie to acquire if these agents had to go
unmasked. But this will necessarily be the case as long as “[a] law enforce
ment officer performing his official duties cannot be required always to be in
uniform or to wear his badge of authority on the lapel of his civilian clothing”
or "to proclaim himself an arm of the law."390399

IV. Some Final Thoughts

Inspector Gregory: Is there any other point to which you wish to
draw my attention?
Sherlock Holmes: To the curious incident of the dog in the night
time.
The Inspector: The dog did nothing in the night-time.
Holmes: That was the curious incident. . . .
—Silver B/aze400

The curious thing about the treatment of Miranda in Brewer v. Williams is
that neither Justice Stewart, who wrote the majority opinion, nor Justices
394. United States v. Beckwith. 510 F.2d 741, 742 (D C. Cir. 1975), affd. 425 U.S. 341 (1976).
395. Beckwith v. United States. 425 U.S. 341, 347 (1976) (Burger, C.J.).
396. See notes 319-27 supra and accompanying text.
397. See cases discussed in note 376 supra. See also United States v. Holmes, 452 F.2d 249. 269 (7th Cir.
1971) (statement, unilluminated by any discussion that Massiah's rationale applies to postarrest, as well as
postindictment, surveillance, but at time statements obtained defendant represented by counsel and
released on bond); People v. Robinson. 16 A.D.2d 184. 224 N.Y.S.2d 705 (1962) (discussed at note 240
supra).
398. See United States v. Hail. 421 F.2d 540, 545 (2d Cir. 1969) (Friendly, J.).
399. Hoffa v. United States. 385 U.S. 293, 315 (1966) (Warren. C.J.. dissenting). “It blinks the realities
of sophisticated, modem-day criminal activity and legitimate law enforcement practices." added Warren,
“to argue the contrary." Id. See also Lewis v. United States. 385 U.S. 206, 209 (1966) (Warren. C.J.)
(companion case to Hoffa).
400. A.C. Doyle, Silver Blaze, in The Memoirs of Sherlock Holmes 1, 24 (1894).

The Georgetown Law Journal

70

[Vol. 67:1

Marshall, Powell, and Stevens, who filed concurring opinions, made any use
of it. Unlike most Miranda cases, the issue in Williams was neither the
adequacy of the warnings nor the effectiveness of the suspect’s alleged waiver
in immediate response to the warnings. Rather, Williams involved “second
level” Miranda safeguards, those “procedures [Miranda] had indicated
should be followed when a defendant asserts his rights.”40' It is because these
“second level” rights seem to have been so utterly disregarded in Wil
liams—especially if the “Christian burial speech” is viewed as “interroga
tion”—that the Court's avoidance of Miranda is at least puzzling and at worst
(for supporters of Miranda, at any rate) downright ominous.
If the issue in Williams had been simply w'hether, after being advised of his
Miranda rights, the defendant had effectively waived them before or at the
time he revealed the whereabouts of the body, the considerable pains the
Court took to treat Williams as a Massiah, and not as a Miranda, case402
would have been more understandable. In thai event, the Williams case could
be viewed as one in which the Court chose the Massiah, rather than a
Miranda, route because it was ready and willing to “[adopt] a rather rigorous
view of waiver as applied to a defendant’s sixth amendment right to counsel,”
but inclined to "grant the prosecution more leeway in establishing waiver of
the privilege against self-incrimination.”403
The trouble with this explanation is that when Williams’ alleged waiver
occurred he hac already asserted his right to counsel numerous times.404 It
may be my shortcoming, but I fail to see why an alleged waiver of a
specifically and repeatedly asserted “Miranda right to counsel” should not be
judged by the same strict Johnson v. Zerbst standards applicable to a
"Massiah right to counsel.” Indeed, if one must choose, a right to counsel
designed to meet a specific need—"dispelling] the compelling atmosphere of
the interrogation"405—would seem more deserving of protection than the
401. People X Gran’.. 45 N.Y.2c 366. 3'1-72, 380 N.E.2d 25" 260. 408 N.Y.S.2C 429. 432 (1978)
fWachtier. j.i
402 Sec tex: a: note> 184-215 supra.
403 Se-. Israel, supra note 154. a: 1386 r..281 Sec also id. at 1381-82 n.268: note 171 supra and
accompanying tex: (discussion of lower court cases that have adopted very strie: standard for effective
waiver of "Massiah right to counsel").
404 Sei tex! at notes 11-17 supra
405 A: one pom: tn its opinion, the Mirando Court commented:
[In Escobedo}, as in the cases today. we sough: a protective device to dispel the compelling
atmosphere o' the interrogation
The presence of counsel, ir. ali the cases before us
today. wouic be me adequate protective device necessary to make the process of police
interrogation conform tc the dictates of the privilege.

's- U.S a: 465-bc The Cour: later added:
Ever: oreiimmar. am ice giver: to the accused by his own attorney can oe swiftly overcome by
the secre interrogation process
Thus, tne need for counsel to protect the Fifth
•Xmenamen: Drivuege comprehends no: merely a right to consul: with counsel prior to any
Questioning bu: aiso to nave counsel present during any questioning if the defendant so
desires
Ic a- 4'0
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more abstract Massiah right, which applies whether or not “the privilege
against [compelled] self-incrimination is jeopardized.
If, as the Williams Court apparently recognized4"7—and considered the
State of Iowa to have in effect conceded4"* —Captain Learning's speech
constituted, or was tantamount to, Miranda “interrogation,” then Williams
emerges as a relatively easy Miranda case. This, 1 think, may be seen by
contrasting the Williams facts with those in Michigan v. Mosleyd™
Although language in Miranda—that once an m-custodv suspect “in
dicates in any manner, at any time poor to or during questioning, that he
wishes to remain silent, the interrogation must cease”410—could be read as
creating a per se rule against any further questioning of one who has invoked
his “right to silence,”411 .Vfos/ey held that interrogation may be resumed at
least in the following circumstances: (1) The original interrogation is prompt
ly terminated;412 (2) the questioning is resumed only “after the passage of a
significant period of time”;413 (3) the suspect is given “full and complete
Miranda warnings at the outset of the second interrogation”;414 (4) a different
officer resumes the questioning;415 and (5) the second interrogation is
“restricted ... to a crime that had not been the subject of the earlier
interrogation.”416
406. Id. at 478 (“when an individual is taken into custody or otherwise deprived of his freedom by the
authorities and is subjected to questioning, the privilege against elf-incrimination is jeopardized").
Massiah applies whether or not an individual ;s deprived of u . freedom and whether or not he :s
subjected to the inherently coercive police questioning that must .e preceded by Miranda warnings.
Moreover, although the "Miranda right to counsel" was specificail. nvokca in Williams. the "Masstan
right” need not be. See McLeod v. Ohio, 1 Ohio St.2d ¿0. o2. 203 N 1..2d :49, 351 i19641, rev a per curiam.
381 U.S. 356 (1965); notes 263-69 supra and accompanying text.
407. See note 27 suora.
408. See id.
409. 423 U.S. 96 (1975) (Stewart, J.).
410. 384 U.S. at 473-74.
411. But the Miranda language cannot "sensibly" be so read, maintained the Mosley majority. Michigan
v. Mosley, 423 U.S. 96, 102-03 (1975).
412. id. at 104, 106.
413. Id. at 106.
414. Id. at 104; see id. at 106.
415. 1a. at 104-05; see note 416 infra.
416. Id. at 106. The Mosley Court offered the foilowing reasons for allowing a resumption of questioning
in the fifth situation:

The subsequent questioning [by Detective Hill] did not undercut Mosley's previous decision
not to answer Detective Cowie's inquiries [at the first interrogation session]. Detective Hill
did not resume the interrogation about [the two robberies that were the subject of the earlier
interrogation], but instead focused exclusively on the Leroy Williams homicide [a homicide
that had occurred in the course of a third robbery], a crime different in nature and in time and
place of occurrence from the robberies for which Mosley had been arrested and interrogated
by Detective Cowie. . . . [Hill’s] questioning of Mosley about an unrelated homicide was
quite consistent with Mosley's earlier refusal to answer any questions about the robberies.
Id. at 105.
I am operating on the premise that the Mosley facts were as the Supreme Court perceived them to be:
but there is reason to doubt that this is so. Professor Geoffrey Stone, who has studied the Mosley record,
indicates that the police testimony provides only shaky support for the view that after declining to discuss
certain robberies at the initial interrogation Mosley was subsequently questioned about "an unrelated"
robbery-murder. See Stone, The Miranda Doctrine in the Burger Court. 1977 Sup. Ct. Rev. 99, 134 He
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The Mosley Court seems to have assigned considerable weight to the fact
that the second interrogation was restricted to a separate and “unrelated”
crime, one “different in nature and in time and place of occurrence from the
robberies for which Mosley had been . . . [earlier] interrogated.”41' Indeed, it
has been argued that “this fact seems critical, for in its absence one is left only
with a renewed effort to question by a different member of the same police
force, in a different room in the same building, only two hours after Mosley’s
assertion of his right not to be questioned."*
418419
Of course, this fact, significant
if not critical in Mosley, is missing in Williams.
Doubts have been raised whether, once a suspect has asserted his Miranda
rights, “a fresh set of warnings” at the outset of the second session is
"sufficient to dissipate the coercion inherent in the continuing custody and
the renewed questioning.”410 But surely under such circumstances a fresh set
of warnings is a minimal requirement for the resumption of questioning. Yet
nothing resembling a fresh set of Miranda warnings was given between the
time Williams last exercised his Miranda rights and the time Captain
Learning delivered his "Christian burial speech." Upon arriving in Davenport
to bring Williams back to Des Moines, Captain Learning advised Williams of
his rights—and Williams asserted them. He asked, and was allowed, to meet
alone with his Davenport lawyer.420 When Learning was about to handcuff
him and start the journey back, Williams again asserted his rights. Again he
asked (this time on his own initiative), and was permitted, to confer alone
with his lawyer.421 Less than an hour later, apparently only a short time after
they had ieft the Davenport area and entered the freeway,422 Learning
launched into his now famous speech. At no point between Williams' last
meeting with his lawyer and the time he became the recipient of Learning's
remarks on “Christian burials" can it even be argued that Williams was
"reminded again that he could remain silent and consult with a lawyer.”423
also points out that tne Michigan courts never found—indeed, the Michigan Court of Appeals voiced
skepticism—that the initial interrogation die not concern, tne robbers -murder, Id.
4i~ Michigan v. Mosley. 423 U.S. 9b. 105 (1975)
418. Stone, supra note 41b. at 134. But set Note. Fifth Amendment Confessions. Self-Incrtmination—Doe: a Reaues: for Counse. Prohibit a Subsequeni Waiver of Miranda Prior to the Presence of
Counsel? 23 Wayne L Rev. ¡321. 1333-34 (1977; The Supreme Cour: of California recenti;, held that
assuming arguendo that the "circumstances” relied or, by the Mosley Cour; "are essentially the same as
tnose of the [instant case].” they are "inadequate to protect defendant's privilege against self-incnmmation
under the California Constitution ” People v Pettmgill. 21 Cal. 3d 231.____ 578 P.2d 108. 117-18. 145
Cal. Rptr. 861, 870-871 (19781.
419. Chase. The Burger Cour:, the Individua'., and rhe Criminal Process: Directions and Misdirections. 52
N.Y.U L Rev 518. 559 (19" i (emphasis added). Concern about the coercion inherent in the continuing
custody as well as the renewed questioning contributed to California's decision to reject Mosley as a matter
of state constitutional law Sec People \. Pettmgill. 21 Cal. 3d 231.____ _____ 578 P.2d 108. 114-15. 119,
¡45 Cal Rptr. 861. 867-68. 872 (1978)
42C Brie’ for Petitioner. Joint App a: 75 (testimony of Captain Learning).
421 la a’ 7c (testimony of Cantair: Learning).
422. See id. a: 55. 63. 74-7c. 1A: (testimony of Captain Learning and Detective Nelson). Bui cf. id. at 81
(testimony of Captain Learning) (discussec a: note 43" infra:
423 Cf. Michigan v Mosley 423 U.S. 9q. RU-05 (lOT. The Mosley Court described the facts in that
case as follows
A review of the circumstances 'leading io Mosley's confession reveals that his "right to cu: off
Questioning" was fully respected in this case
When Mosley stated (a: the first
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Assuming arguendo that the "Christian burial speech" did not amount to
“interrogation," Miranda would still seem to prohibit Learning’s tactics. For
whether or not the captain engaged in "interrogation." he surely engaged in
efforts "calculated To persuade [one who had earlier asserted his Miranda
rights] to reconsider his position,' ”424 and such persuasion is seemingly
forbidden by Miranda and Mosieyd2- Moreover, and more generally, even if
the "Christian burial speech” did not amount to "interrogation" within the
meaning nt Miranda, how can it be said that a detective who "deliberately and
designedly serfs] out to elicit information"420 from one who has exercised his
Miranda rights is "fully respecting]”427428
or "scrupulously honor[ingj426
”42S those
rights? And if the claim is made that, although Williams had earlier asserted
his rights, he somehow waived them somewhere on the road to Des Moines,
how can it be maintained that the "Christian burial speech” does not
constitute "any evidence” that he was "tricked or cajoled into a waiver”?429430
There remains, of course, one significant, or at least potentially significant,
distinction between Mosley and Williams: Mosley only invoked his right to
silence, but Williams repeatedly asserted his right to counsel as well. And, as
both Justice Stewart, who wrote the majority opinion in Mosleyd-0 and Justice
interrogation session] that he did not want to discuss the robberies. Detective Cowie
immediately ceased the interrogation and did .not try either to resume the questioning or in
any way to persuade Mosley to reconsider his position.
''Mosley] vas given fuil and
complete Miranda warnings at the outset :f the second interrogation. He was thus reminded
again that he couid remain silent and couid consult w.tn a lawyer, and was carefully given a
full and fair opportunity to exercise these actions.
Id.

424. See Peopie v. Grant. 45 N.Y.2d. 36o. 373. 380 N.E.2d 257. 262. JQ8 N.Y.S.2d 429. 434 (1978)
(quoting from Mosiey passage set forth in note 423 supra): ch People Jackson. 41 N.Y.2d ;46. 152. 35°
N.E.td 677. q82. 3°I N.Y.S.24 32. 37 <19T6) (once defendant has asserted rights, waiver obtained after
continued and unbroken harrassment invaiid).
425. Forbidden, that is. at least when, as in 'Williams. the persuasion is: (1) resorted to by the same
officer before whom the suspect had earlier asserted his rights: (2) neither accompanied nor preceded by a
fresh set of warnings: and (3) not restricted to a crime "different in nature" or "in time and place of
occurrence" from the crime or crimes for which the suspect had been arrested or earlier interrogated. See
Michigan v. Mosley. 423 U.S. 96, 105 (1975).
426. See Brewer v. Williams. 430 U.S. at 399.
42". Michigan v. Mosley, 423 U.S. 96, 105 (1975).
428. Id. 103-04 (“A reasonable and faithful interpretation of the Miranda opinion must rest on the
[Miranda Court’s intention] to adopt ‘fully effective means . . to notify the person of his right of silence
and to assure that the exercise of the right will be scrupulously honored.
[T]he admissibility of
statements obtained after the person in custody has decided to remain silent depends under Miranda on
whether his 'right to cut off questioning' was 'scrupulously honored.' ”) (quoting from Miranda v. Arizona,
384 U.S. at 479). See also 384 U.S. at 467 (“In order to combat [the inherently compelling pressures of incustody interrogation] and to permit a full opportunity to exercise the privilege against self-incrimination,
the accused must be adequately and effectively apprised of his rights and the exercise of those rights must
be fully honored.”).
429. See Miranda v. Arizona, 384 U.S. at 476.
430. Rejecting the dissenters' argument that Miranda established a requirement that once a suspect has
asserted his right to remain silent, questioning may be resumed only when counsel is present. Justice
Stewart observed:
But clearly the Court in Miranda imposed no such requirement, for it distinguished between
the procedural safeguards triggered by a request to remain silent and a request for an attorney
and directed that "the interrogation must cease until an attorney is present” only "(i]f the
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White, who concurred in the result in that case,431 recognized, by providing
that “[i]f the individual states that he wants an attorney, the interrogation
must cease until an attorney is present,”433 Miranda may have created a perse
rule against further “interrogation” after assertion of the right to counsel.
Justice White’s observation in Mosley that “when [the Miranda Court]
wanted to create a per se rule against further interrogation after assertion of a
right, it knew how to do so”433 (referring to the assertion of the right to
counsel) came back to haunt him in Williams. He offered two reasons for the
inapplicability of the “rigid prophylactic [Miranda] rule”434 (with respect to
the assertion of the right to counsel) to the Williams case. The first seems
quite strained:

[A]t no time did respondent indicate a desire not to be asked
questions outside the presence of his counsel—notwithstanding the
fact that he was told that he and the officers would be “visiting in
the car.” . . . [Williams] did [assert his right to counsel], but he
never, himself, asserted a right not to be questioned in the absence
of counsel.435
individual states that he wants an attorney."
Michigan \ Mosley. 423 U.S 96, 104 n.10 (1975).
The lower courts are split over whether an in-custody suspect’s request for counsel imposes a per se rule
prohibiting the resumption of police Questioning until an attorney is present. See People v. Grant. 45
N.Y.2c 366. 375 n.l. 380 N.E.2d 25’. 262 ml. 408 N.Y.S.2c 429. 434 n.l (1978) (collecting cases).
43: Justice White agreed with the Mosley majority that "the statement in Miranda. 384 U.S., at 474.
requiring interrogation to cease after ar. assertion of tne right to silence tells us nothing because it does not
indicate how soon this interrogation may resume." Michigan s Mosley, 423 U.S. 96. 109 (1975) (White. J.,
concurring). Justice White added:

The [Miranda] Cour: showed in tne very next paragraph, moreover, that wnen it wanted to
create a per se ruie against further interrogation after assertion of a right, it knew how to do
sc. The court there said "[ilf the individual states that he wants an attorney, the interrogation
must cease until ar. attorney is present "
Id. a: 109-10 (quoting from 384 U.S. at 474) (emphasis added by Justice White). Justice White then added
m a footnote

The question of the proper procedure following expression by an individual of his desire to
consult counsel is not presented in this case. It is sufficient to note that the reasons to keep the
lines of communication between the authorities and the accused open when the accused has
chosen to make his own decisions are not present when he indicates instead that he wishes
iegal advice with respect thereto. The authorities may then communicate with him through
an attorney. More to the point, the accused having expressed his own view that he is not
competent to deal with the authorities without iegal advice, a later decision at the authorities'
insistence to make a statement without counsel's presence may properly be viewed with
skepticism.
la a: 110 n.2.
432 Sei note 431 supra
433 Id
434 430 U.S. a: 436 n.c (White. J., with Blackmur.
Rehnauis:. JJ.. dissenting).
435 Id Justice White s reference to Captain Learning's disclosure that he and Williams would be
"visiting" or. the return trip to Des Moines is baffling. There is no reason to think that Williams had any
iaec tna: "visiting" is a "term of art" for a low-keyed "interrogation." Presumably he thought Learning
mean: that they would engage in "small talk" unrelated to the case. If sc. w hat would Justice White have
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Although here, as elsewhere, the police testimony is not as clear as it ought
to be,*
436 the most plausible reading of the record is that shortly after Captain
Learning and his prisoner had begun the return trip to Des Moines—and
shortly before the rendering of the “Christian burial speech”—Williams
informed the captain that he would tell him “the whole story” after he got
back to Des Moines and met with his lawyer.437 This was a clear expression by
Williams himself that he did not wish to be questioned outside the presence of
his Des Moines lawyer, or at least not until he haa conferred with him.438 But
this point is not crucial. Assuming arguendo that Williams made no statement
immediately prior to the “Christian burial speech.” the record is clear that
after Learning announced that they would be “visiting” during the ride back
had Williams do? Reject Learning’s invitation to visit, which he might well have interpreted as an invitation
to be nice to him? Insist that they spend the four or five hours driving back in stony silence? Exact a
promise from Learning that while they were “visiting” he would not try to trick Williams into
incriminating himselP Williams was in no mood to displease or irritate Learning. The first thing he asked
the captain on the drive back was whether Learning "hated him” and "wished to kill him.” Brief for
Petitioner. Joint App. at 79, 94 (testimony of Captain Learning). Earlier, when he had phoned his Des
Moines lawyer from Davenport. Williams had expressed fear that somebody was "going to hit him in the
head.” Id. at 96.
436. See generally Kamisar. supra note 2.
437. Detective Nelson, who drove the car on the drive back to Des .Moines, testified that the "Christian
bunal speech" was delivered only a short time after they left the Davenport area and entered the freeway.
Brief for Petitioner. Joint App. at 104. At one point. Captain Learning testified to the -ame effect. 1a. at o3
(testimony of Captain Learning). But at another point, when Learning testified more extensively on this
subject, he stated that "eventually"—after considerable talk on various topics, such as religion, organizing
youth groups, playing an organ, intelligence of other people, poiice procedures—"as we were travelling
along there." he delivered the “Christian burial speech." Id. at 80-81. The first time Williams told Learning
he would reveal "the whole story” after he conferred with his Des Moines lawyer was "not too long after
we got on the freeway, after we had gassed up and started—gotten on the freeway ano started toward Des
Moines.” la. at 65-66.
Moreover. Learning conceded at another point that even though Williams had stated that he would teil
him “the whole story after I see [Des Moines lawyer] McKnight." he “kept getting" what he "could get"
from Williams before they got back to Des Moines. Id. at 60-61. As Williams’ able court-appointed
counsel, Professor Robert D. Bartels of the University of Iowa College of Law. put it. either this effort by
Learning
to get as much information as he could before they reached Des Moines . . . included the
“Christian burial” speech, or Detective Learning engaged in further efforts to acquire
information that he did not divulge in detail during his testimony. Although the former
alternative is the more likely one. for purposes of this case it does not matter which is true.

Brief for Respondent at 17 n.9.
The federal district court did not specifically find that Learning delivered “the speech" before the first
time Williams told Learning that he would talk to the captain after he consulted with his Des Moines
lawyer. The court, however, did find:
Petitioner indicated that he did not wish to talk on the trip by stating that he would talk after
he got back to Des Moines and spoke with Mr. McKnight. . . . Detective Learning carried
on a conversation with Petitioner during the trip concerning religion . . . and various other
topics, including ... the intelligence of other people, police procedures, organizing youth
groups ....
See Williams v. Brewer. 375 F. Supp. 170. 174 (S.D. Iowa 1974) (finding of fact number 14). As I hase
discussed, according to Learning the discussion of these topics preceded the “Christian burial speech."
438. 430 U.S. at 405.
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to Des Moines, Williams requested, and was permitted, to confer with his
Davenport lawyer two more times.4iq And the Davenport lawyer, presumably
with the concurrence, if not at the urging, of his client, (1) advised Learning
that “it w’as his understanding that [Williams] was not to be questioned until
he got to Des Moines,”439
440 and (upon Learning’s expression of some reserva
tions) “stated that that understanding should be carried out”;441 and (2)
requested, but was refused permission, to ride along with his client on the trip
back to Des Moines.442 Presumably the Davenport lawyer made the request to
accompany his client on the return trip in Williams’ presence. In any event,
Williams soon knew that his lawyer’s request had been denied.
It is true that Williams himself did not—in so many words—assert “a right
not to be questioned in the absence of counsel.”44-' What of it? Earlier in the
same Miranda passage that arguably creates a per se rule against further
“interrogation” after assertion of the right to counsel, the Miranda Court
observed: “If the individual indicates in any manner . . . that he wishes to
remain silent, the interrogation must cease.”444 It is hard to believe that
Miranda requires that the right to counsel be asserted with a greater degree of
clarity than the right to silence, especially when Miranda elsewhere states that
if an individual “indicates in any manner and at any stage of the process that
he wishes to consult with an attorney before speaking there can be no
questioning.”445* As the Supreme Court of California has observed:

To strictly limit the manner in which a suspect may assert [his
Miranda rights], or to demand that it be invoked with unmistaka
ble clarity (resolving any ambiguity against the defendant) would
subvert Miranda's prophylactic intent. Moreover, it would benefit,
if anyone, only the experienced criminal who. while most adept at
¡earning effective methods of coping with the police, is least likely
to find incarceration and police interrogation unnerving.440
Moreover, why does it matter, as Justice White evidently thinks it does,
that Williams himself, as opposed to his lawyers, did not specifically assert a
right not to be questioned in the absence of counsel?447448
“Williams had
effectively asserted his right to counsel by having secured attorneys at both
ends of the automobile trip, both of whom, acting as his agents, had made
clear to the police that no interrogation was to occur during the journey.”445
Brief for Petitioner. Joint App. at 75-76 ('testimony of Captain Learning,.
375 F. Supp. at 173: see id. at 176.
Id. at 173.
Id.: see id. at 176.
430 U.S. at 436 n.o ('White. J., with Blacstmun A Rehnquist. JJ.. dissenting): see note 435 supra.
384 U.S. at 473-74 i emphasis added 1.
44: Id. at 44-1-45 (emphasis added).
44c People \. Ranaall. 1 Cal. 3d q4S. 955. 464 P.2d 114. 118. 83 Cal. Rptr. 658. 662 (1970) (in absence
of compelling eviaence to contrary, suspect's phone call to his attorney during "Dookmg process”
tantamount to assertion of Miranda rights): sec People \. Buxton. 44 N.Y.2d 33. 3". 374 N.E.2d 384. 386.
403 N.Y.S.2d 487. 48° (1978> (it would oe "an absurd formality” to nold that defendant's request, in
presence of police, that his employer call his lawyer die not sufficiently indicate to police his desire for
counsel).
44" 430 U.S. at 436 n.o (White. J.. with Biackmun A Rehnquist. JJ.. dissenting), sec note 435 supra.
448 43C U.S. at 405.
439
440
441
442.
443
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Isn’t that enough? Why, after retaining two lawyers, and while isolated from
them, should an obviously frightened murder suspect—Williams expressed
fear on the return trip that the police might kill him444—be required to assert
his rights himself, and in a particular manner to boot'.1 Wasn’t Williams
entitled to assume that his lawyers were more adept at asserting legal rights
and dealing with the police than he was? Wasn't that why he hired them.’
The second reason Justice White gave for not applying the “rigid prophy
lactic [Miranda] rule” concerning assertion of the right to counsel was that
Williams had not been “questioned.”450 I have maintained at considerable
length that the “Christian burial speech” should be viewed as “interrogation”
within the meaning of Miranda.451 and have pointed out that the Williams
majority apparently so regarded it.452 Nevertheless, Williams need not have
prevailed on this issue to have had his incriminating disclosures excluded on
Miranda grounds. Once the suspect has exercised his right to counsel, and
thus brought the “second level” Miranda safeguards into play,453 the issue is
no longer simply whether “interrogation” then occurred, but whether “the
exercise of the right” was “scrupulously honored.”454 When Learning deliv
ered the “Christian burial speech” he was admittedly “playing upon Wil
liams’ religious conscience.”455 More generally, he was disregarding Williams’

449. See note 435 ;uora. Williams was aiso an escapee from a mental hospital, alack, and a resident cf
the state for oniy a few months.
450. 430 U.S. at 436 n.o 'White. J., with 31ackmun St Rehnquist. JJ.. dissenting;.
451. See text at notes 42-140 supra.
452. See note 27 supra.
453. See text at notes 401-02 supra.
454. See Miranda v. Arizona. 384 U.S. at 4?o That Learning ‘honored" Wiiliams' exercise of his right
earlier, by permitting him to confer with his Davenport lawyer, is insufficient. In Miranda the Cour
observed:

Even preliminary advice given to the accused by his own attorney can be swiftly overcome by
the secret interrogation process. . . . Thus, the need for counsel to protect the Fifth
Amendment privilege comprehends not merely a right to consult with counsel prior to
questioning, but also to have counsel present during any questioning if the defendant so
desires.

Id. at 470.
Assuming arguendo that Williams did not reiterate, just before the "Christian burial speech." that he
would tell the police "the whole story" after he met with his Des Moines lawyer, “(ajt no time during the
trip"—certainly at no time prior to the delivery of the speech—"did W’illiams express a willingness to be
interrogated in the absence of an attorney." 430 U.S. at 392. Bur see note 437 supra and accompanying text
(most plausible reading of record indicates that Williams reiterated his intent to tell police everything after
meeting with his lawyer). Moreover, after "Williams had effectively asserted his right to counsel by having
secured attorneys at both ends of the automobile trip," Learning "made no effort at all to ascertain whether
Williams wished to relinquish that right.” Id. at 405. Finally, although he need not have done so to
preserve this right. Williams specifically asserted his tight to have counsel present during the return trip:
his Davenport attorney, acting as his agent, sought but was denied permission to accompany him on the
return trip. See note 442 supra and accompanying text.
455. Brief for Petitioner at 13.
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decision to remain silent456 and trying to “con"457 or “sweet talk”458 him into
changing his position. Whether or not Learning’s efforts to get as much
information as he could from his prisoner before they reached Des Moines459
amounted to “interrogation,” such tactics surely “did not honor, scrupu
lously or otherwise,”460 Williams’ exercise of his right to counsel and his right
to cut off questioning.461
If the Williams Court did not bury' Miranda, as some had feared and others
had hoped, it surely did not honor it either. Indeed, by “studiously avoiding
reliance on Miranda”*6- in Williams, the Court maintained its record of not
holding “a single item of evidence inadmissible on the authority of Miranda”
since the present Chief Justice assumed his post in June of 1969.463 But the
456. See Miranda v. Arizona, 384 U.S. at 474 (if suspect “indicates that he wants" counsel “before
speaking to the police, they must respect his decision to remain silent”).
457. See Bator &. Vorenberg, supra note 140. at 73 ("Deception in police interrogation . . . may consist
of ‘conning’—seeking to offset the suspect’s reluctance to incriminate himself by displays of apparent
sympathy, friendship, or moral indignation.”). Learning admittedly addressed Williams as “Reverend” “to
win his friendship and confidence." Brief for Petitioner at 13. Learning also led Williams to believe that he
was Williams’ protector and sympathizer, indicated that he (Learning) was a sensitive, religious person,
and suggested (not very subtly) to Williams that the only decent and honorable thing for him to do was to
reveal the whereabouts of the body on the way back to Des Moines. Sec Kamisar. supra note 2. at 218-19,
228 (discussion of Williams record).
458. See text at note 1 supra.
459. See note 43” supra.
460. Brief for Respondent at 39.
461. A forceful argument can be made that once a suspect has specifically asserted his "Miranda right to
counsel" he is essentially in the same position as one whose "Massiah right to counsel" has attached. For
even though attempts to “induce" a suspect to talk or tc "elicit" statements from him may not amount to
‘’interrogation" within the meaning of Miranda, they may nevertheless constitute a failure to “respect" or
"honor" the exercise of Miranda rights—or amount tc "tnckfing]" or "caiolfingj" one who has asserted
his rights into waiving them. Sec Miranda v. Arizona. 38- U.S. at 47c. Thus, the argument would run. once
a suspect has asserted his right to counsel, the "second level" Miranda safeguards shield him from “secret
agent" activity designed to obtain incriminating statements from him. such as the “jail plant." “Mother
Powers." and “waitress" ploys, just as much as the Massiah doctrine does once adversary judicial
proceedings have commenced against a suspect. See United States \. Brown. 466 F.2d 493 (10th Cir. 1972)
(discussed in note 376 supra) State v. Travis. 116 R.I 678. 360 A.2d 548 (1976) (same).
Whether this is so is a nice question, bur the Court need not have reached it to have held Williams’
incriminating disclosures inadmissible on Miranda grounds. Ever, if we assume arguendo that some
compulsion, subtle or otherwise, must be exerted on a suspect before it may be said that the exercise of his
rights was not honored or respected, and that such compulsion is lacking when a suspect is unaware that he
is dealing with a government agent, these were not the factual circumstances m Williams. For Williams
knew full well that Learning was a police captain, and Learning did exert pressure. As previously
mentioned, there is ample reason to believe Williams feared that physical harm might come to him before
he ever got back to Des Moines. Sec note 435 supra. Furthermore. Learning led his prisoner to believe that
he was Williams' protector and sympathizer. Sec note 45” supra. Under the circumstances. Williams would
not take lightly the captain's desires and preferences, which the captain expressed quite emphatically: “7
feel that you yourself are the only person that knows where this little girl's body is ... I feel . . . that the
parents of this little girl should be entitled to a Christian burial for the little girl who was snatched away
from them on Christmas [E]ve.
I feel wc should stop and locate it on the way
." 430 U.S. at 392-93
(emphasis added).
462. 430 U.S. at 436 n.6 (White. J., with Biackmur. ¿t Re’nnauist. JJ.. dissenting).
463 Sec Stone, suprc note 416. at 100-01. Professor Stone noted:

[T]he Court, m the years since Warren Burger assumed the role of Chief Justice, has handed
down eleven decisions concerning the scope and application of Miranda. In ten of these cases,
the Court interpreted Miranda so as no: to exclude the challenged evidence. In the remaining
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Court did reaffirm and revivify Massiah. which has now emerged as :he other
major decision by the Warren Court in the area.*464 Should the defendantminded, disappointed and troubled by the dimunition of Miranda'; vigor and
significance,463* take comfort from the fact that Massiah “is ’alive and
well’ ”?460
Today, no doubt, the defendant-minded are a good deal more tolerant
of—one might even say, grateful for—the Massiah doctrine than they used to
be. It was easy in the mid-1960’s for the defendant-minded to criticize the
Massiah doctrine as too “formalistic” or “formulistic.”467 Then the momen
tum was on their side: then “the doctrines converging upon the institution of
police interrogation [were] threatening to push on to their logical conclu
sion—to the point where no questioning of suspects wiil be permitted.”468*
case [Doyle v. Ohio. 426 U.S. 610 (1976')], the Court avoided a direct ruling on the Miranda
issue, holding the evidence inadmissible on other grounds [namely, that it is fundamentally
unfair to allow an arrestee's silence to be used to impeach his explanation that is subsequently
offered at trial].

Id. at 100.
464. When they were first handed down—a mere five weeks apart—in the spring of 1964. Escobedo was
considered a much more important case than .Vfassiah. but Escobedo was more or less aisDiaced by
Miranda. See notes 141-54 supra and accompanying text.
465. See generally Stone, suora note 416: Chase, suora note 419, at 555-oO. But cf. Israel, suora note 154,
at 1373-87 i although ramifications of Miranda narrowed. Court stiil adheres to basic premise that right
against self-incnmmatton applies to custcdiai interrogation).
46o. Israei. cupra note 154. at 1382. As Professor Israel points out. even the Williams dissenters 'die not
question the basic premise of Massiah." Id. Dissenting Justices Blackmun. Re.nnquist. ano White
"indicatefd] that they clearly had no difficulty with Messiah's recognition of a defendant's right to counsel
during interrogation.'’ but "contended only that [Williams]
. had waived it." Id. at 1382 n.269. "Chief
Justice Burger's dissent." continues Professor Israei. "concentrated primarily on the point that per se
exclusion of evidence shouid not be required even ,f there is a constitutional violation, and therefore the
Chief Justice presumably wouid not accept Massiah insofar as it automatically requires exclusion of
statements obtained in violation of the right to counsel." Id.
467. See Herman, supra note 86. at 490-91; Kamisar. supra note 86, at 44—15: Traynor, supra note 65, at
673 (lecture delivered seven weeks before Miranda l; Developments in the Law—Confessions. *9 HaRV. L.
Rev. 935, 1006 (1966) (three months before Miranda); Note. The Right io Counsel During Police
Interrogation: The Aftermath of Escobedo. 53 Calif. L. Rev. 337, 349 n.66 11965). Justice Traynor’s
criticism and rejection of what came to be known as the Massiah doctrine, but was then known as the "New
York rale” or the "Di Biasi rule" (after People v. Di Biasi. 7 N.Y.2d 544. 166 N.E.2d 825. 200 N.Y.S.2d 21
(1960), which adopted the view of the Spano concurring opinions and presaged Massiah) is set forth more
fully in his concurring opinion in People v. Gamer. 57 Cal. 2d 135, 156-66, 367 P.2d 680. 693-99. 18 Cal.
Rptr. 40, 53-59 (1961), cert, denied, 370 U.S. 929 (1962). See text at notes 483-84 infra.
468. W. SCHAEFER, supra note 145 (lecture delivered 10 weeks before Miranda); see Massiah v. United
States, 377 U.S. 201.208 (1964) (White, !.. with Clark St Harlan. JJ.. dissenting) (“today’s rule promises to
have wide application well beyond the facts of this case"); Escobedo v. Illinois. 378 U.S. 478, 495 (1964)
(White. J., with Clark Sc Stewart. JJ., dissenting) (today’s decision is "another major step in the direction of
the goal which the Court has in mind—to bar from evidence all admissions obtained from an individual
suspected of crime, whether involuntarily made or not”); Enker & Eisen, supra note 142, at 60-61, 69, 83
(1964) (Court may be shaping "a novel right not to confess except knowingly and with the tactical
assistance of counsel”); Traynor, supra note 65, at 669 (“Court’s reliance on the sixth amendment
apparently makes available to any suspect a full-blown right to counsel [assigned or retained] at the
incipient accusatory stage when police interrogation shifts from general inquiry to a probe focusing upon
him”); Vorenberg, Police Detention and Interrogation of Uncounselled Suspects: The Supreme Court and
the States, 44 B.U. L. Rev. 423, 433-34 (1964) (author would "not be surprised if the Supreme Court
should lay down a flat rule barring confessions obtained from suspects—indigent or not—who have not
been furnished with an opportunity to talk to a lawyer”; Court may hold that "even a warning is not
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Although it was unclear just how far the Court’s momentum would carry,
most commentators recognized that Massiah and Escobedo were only steps
along the way to the final destination.469 But the winds of change have shifted
sharply.470 "Miranda has fallen into disfavor with the present majority of the
Court”471 and is in danger of being *‘dismantle[d] . . . piecemeal”472—or
worse.473474
476
475
Under these circumstances, the defendant-minded are un
derstandably reluctant to find fault with Massiah, as resurrected and ex-1
panded by Williams. For an invigorated Massiah doctrine could become the
major doctrine—even the only one—standing in the way of a return to the
loosely defined and largely illusory "voluntariness”-‘‘totality of the circum
stances” test.474
Nevertheless, the shortcomings of Massiah have not disappeared with the
passage of time. If, as Justice Stewart pointed out in Massiah, the failure to
vouchsafe the aid of counsel to “an indicted defendant under interrogation by
the police in a completely extrajudicial proceeding . . . might deny [him]
‘effective representation by counsel at the only stage when legal aid and advice
would help him,’ ”47? how or why is this less true of the unindicted prisoner?
Or one against whom judicial proceedings have not yet been initiated? Under
our system of justice, an arrest—no less than an indictment or a first
appearance before a magistrate—is supposed to be “followed by a trial, ‘in an
orderly courtroom, presided over by a judge, open to the public . . . ,’ ”476
and not by a secret extrajudicial proceeding, presided over by the police. Why
is a “kangaroo court procedure whereby the police produce the vital evidence
in the form of a confession which is useful or necessary to obtain a conviction
[and thus] in effect deny [an individual] effective representation by counsel”477
any less a “kangaroo court procedure" because the judicial proceedings have
not yet commenced against the individual?
enough" l.
46c. Sec note 468 supra and authorities citec therein.
47C. Sec. e.g.. Allen. The Judicial Quest for Pena! Justice. The Warren Court and the Criminal Cases,
!975 U. 111. L.F. 518. 538-39; Amsterdam, supre note 232. at 801-03: Chase, supra note 419, at 518-19,
5°—°5. Both Professors Alien anc Amsterdam indicate that the Court's loss of impetus in the criminal
procedure field would have occurred without am change ir. its personnel.
471. Stone, supre note 416. at 100.
472 Id. at 169.
473 Some foresee the overruling of Miranda. See F. I.nbal. J. Thompson. J. Haddad. J. ZaGEL i G.
Starkman, Cases and Comments on Criminal Procedure 355 (1974). Others, whose view I share,
suggest that this is unlikely to occur. See Israel, supra note 154. at 1383-87; Stone, supra note 416, at 169.
The Court has demonstrated its ability tc. "shrink" and "chip away" at Miranda and will probably be quite
content to continue to do so.
474. See A. Beisel. CONTROL OVER ILLEGAL ENFORCEMENT OF THE CRIMINAL Law 70-107 (1955):
Amsterdam, supra note 232. at 806-08: Dession. The .Vcw Federal Rules of Criminal Procedure: I. 55 Yale
L.J. 664. 708 (1°46): Enker <54 Eisen, supra note 142. a: 84-85: Kamisar. supra note 30C. at 94-104:
Developments ir. the Law—Confessions, supra note 467. a: 954-84; 72 Yale L.J. 1434. 1438 (1963).
475. 37" U.S. a: 204.
476. Cf. id. "Under our system of justice the most elemental concepts of due process of law contemplate
that an indictment be followed by a trial, ‘in an orderly courtroom, presided over by a judge, open to the
public ....'" Id. See aiso Spano v. New York. 360 U.S. 315. 32* (!°59) (Stewart. J., with Douglas &
Brennan. JJ.. concurring) ("Under our system of justice an indictment is supposed to be followed by an
arraignment and a trial ").
4“". Id. at 325 (Dougias. J., with Black i. Brennan. JJ.. concurring)
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The right to counsel should not "turn on a moment arbitrarily fixed as the
beginning of judicial proceedings.”478 a point that can often be manipulated by
law enforcement authorities. Rather, it should accommodate both the
government’s need for evidence479 and a suspect's need for "a lawyer's
help."480 which may be as great, or greater, before the commencement of
judicial proceedings as afterwards. It should concern itself with the "overall
fairness” of the "interrogation"481 and the inherent coercion or potential for
coercion in the situation. The Massiah-Williams doctrine is not substantially
related to these needs and concerns: it provides only "an unduiv tenuous
'fit.' ”48; As Justice Traynor said of the Massiah doctrine, even before it had
acquired its name:483
It is a formalistic assumption that indictment is the point when a
defendant particularly needs the advice and protection of counsel.
Often a defendant is arrested under highly suspicious circum
stances and from the time he is apprehended his guilt is a foregone
conclusion in the minds of the police. . . .
In some cases the evidence against the accused may be stronger
at the moment of arrest than it may be in other cases when the
indictment is returned [or, to update this rule in light of Brewer v.
478. Traynor. supra note 65. at t>73
479. In People v. Waterman. 1 N.Y.2d 56!. '.75 N.E.2d -45. 21b N.Y.S.2d "0 < IQ61\ Judge raid noted

Since the finding of the maictment presumably imports that me People nave legally sufficient
evidence of the defendant's guilt of the crime charged, the necessities of appropriate police
investigation "to solve a crime, or even to absolve a suspect" cannot be urged as justification
for any subsequent questioning of the defendant.
id. at 565. 175 N.E.Cd at 447-48. 211> N.Y.S.2d at ”4-75. This is not always so. See text at note 484 nfra.
But to the extent that it usually is, the "indictment rule" is subject to the criticism that it is tilted too
heavily in favor of the government and would have little practical impact on police interrogation practices.
See Herman, supra note 86. at 484-85. See also Developments in rhe Law—Confessions, supra note 4q7. at
1011 (view that sixth amendment protection comes into play only after cnme is "solved" in sense of
amassing enough admissible evidence to convict "would trivialize Escobedo by bringing its safeguards into
play oniy after conviction had been assured"). Brewer Williams. however, reemphasizes the Massiah rule:
the initiation of judicial proceedings—"whether by way of formal charge, preliminary hearing, indictment,
information, or arraignment"—now triggers the right to counsei. 430 U.S. at 398 (.quoting from Kirby v.
Illinois, 406 L’.S. b82, 689 (1972) (plurality opinion)). Depending on just when judicial proceedings are
now deemed to be initiated, the rule may be less responsive to the government’s needs.
Brewer v. Williams itself is a good illustration of the problem. Apparently because he surrendered m
Davenport and awaited the arrival of the Des Moines police to bring him back. Williams was "arraigned"
on the arrest warrant before a Davenport judge and committed by that judge to confinement in a
Davenport jail. These proceedings were unrelated to the need of the Des Moines police for information.
480. Under the Massiah-Williams rule, a suspect is "entitled to a lawyer’s help" when judicial
proceedings have been initiated against him. See Brewer v. Williams, 430 U.S. at 398-401: Massiah v.
United States, 377 U.S. at 204. There is, however, a very weak congruence, if any. between rhe initiation of
judicial proceedings and a suspect's need for a lawyer's help. Not only may there be as strong a need for a
lawyer’s help before the commencement of judicial proceedings as afterwards, but it may be too late for a
lawyer's help afterwards.
481. Traynor, supra note 65. at 673.
482. Cf. Craig v. Boren, 429 U.S. 190, 202 (1976) (small statistical difference between 18-to-20-year-old
male and female drunk driving arrests provides an "unduly tenuous ’fit’ " for any drinking age
classification based on gender).
483. See note 467 supra.
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Williams, judicial proceedings have commenced]. It is hardly
realistic to assume that a defendant is less in need of counsel an
hour before indictment [or the initiation of judicial proceedings]
than he is an hour after. . . .
It may be argued that if [the rule] is adopted, the police will still
have time to interrogate and encourage confessions before an
indictment is returned [or judicial proceedings have commenced].
In some cases, however, as in [Spano and Di Biasi], an indictment
may be returned in advance of the defendant’s apprehension. In
such cases there could be no interrogation of the suspect at all,
except in the presence of his attorney [or a waiver meeting the
rigorous Johnson v. Zerbst standards]. Moreover, if the suspect is in
custody before indictment [or the initiation of judicial proceed
ings], the police could easily frustrate the rule by delaying the
indictment [or the commencement of judicial proceedings]. Thus,
the rule would operate only occasionally and arbitrarily.484

The Massiah doctrine and its New York counterpart do reflect the view
that “ ‘[t]o maintain the integrity of the judicial process in its use of evidence
of criminal guilt'. . . ‘congruence’ must be maintained throughout the course
of a formally instituted criminal action. . . .”485 But why not maintain
“congruence” “between the judicial and the non-judicial, pre-trial pro484. People v. Garner, 5" Cat. 2d 135. 16C. Io4. 36" P.2c 68C. 695. 697-9S. Is Ca. R.ptr. 40. 55. 5*-58
(1961 > (Traynor, J., concurring), cert denied. 310 U.S 92° (1962).
485. People v. Waterman. 9 NA".2d 561. 567. 175 N.E.2d 445. 448. 216 N.Y.S.2d 70. 76 (1961). Because
the aefendant confessed under police questioning during the period between the return of the indictment
and his arraignment thereon, there was no need for the cour. to establish “congruence" beyond tne course
of a formally instituted prosecution, but the court aid observe, with apparent approval: "It has been urged
that. ‘To maintain the integrity of the judicial process in its use of evidence of criminal guilt, congruence
must be maintained between the judicial process and the non-judicial, pretnal processes with resnect to the
methods by which evidence of criminal guilt is secured.' " la. (quoting from A. Beisel. supra note 474. at
102) (emphasis added). It is plain that Professor Beisel hac urged that congruence be maintained between
the proceedings in the courtroom and those lr. the police station—regardless of whether a "criminal
prosecution" has begun Thus, in the very next paragraph following the one quoted in cart in Waterman.
Professor Beisel continues.
Should not, therefore, the privilege against self-incnmination control police and prosecutive
officers in securing confessions or other incriminating statements at the police station? Should
not an accused, or a witness under proper circumstances, have a right to privilege of silence at
the police station? Under the principle of congruence which was just explained, the answer
would have to be in the affirmative, since there is no accepted principle which would
justifiably demarcate the police or prosecutor from otner executive or administrative officials
to whom the privilege does apply. . . .
Since the doctrine of waiver is interpreted in a manner which gives an accused real
protection for his right of silence in the courtroom, should not tne Supreme Court maintain
congruence between standards of judicial waiver anc those which are applied a: the police
station, so thai an accused car. have real protection, for his right to silence a: the police
station” Unless the doctrine of waiver a: tne police station is made congruent with that of the
courtroom. extension of the privilege against self-incnmmatior. into the police station loses
most of its practical significance
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cesses”?486 It is difficult to avoid the conclusion that those judges unmoved ov
“kangaroo court” proceedings in the nonjudicial, pretrial stages, but stirred to
action when these same proceedings are held after the formal institution of a
criminal action, are responding chiefly to a violation of the symbol of a fair
trial487 and conveying “symbolic reassurance.”488 When the issue is forced
into the open, it seems that the rule of law prevails. Then the “psychological
need for the appearance of justice” is satisfied489 and the importance of the
right to counsel is dramatized.490 This is all to the good as far as it goes, but it
does not go nearly far enough.
More than a decade ago, Justice Traynor saw “[t]he logical corollary [to
the Massiah doctrine], to forestall evasion of the rule, . . . just around the
comer. The right to counsel should now logically materialize whenever the
accused was not, but should have been, brought before a judicial officer.”49’
However logical this development may seem to some, and it does to me. it is
not likely to occur. The Court has extended the sixth amendment right to
counsel, as opposed to the Miranda right, backwards from the trial through
the indictment to the initiation of judicial proceedings, presumably the first
appearance before a judicial officer. But. as Justice Stewart’s fierce resistance
to the application of Massiah to the Escobedo facts demonstrates.492 the Court
is unlikely to extend the right any further.
486. See note 485 supra.
487. Cf. T. Arnold. The Symbols of Government 130 (Harbinger 3ooks ed. 1962) cnmmai tr.ai
overshadows all other ceremonies as dramatization of values of our spiritual government). "fTjhe .uiturai
value of the ideal of a fair trial is advanced as much by its failure as it is by its success. Any violation of the
symbol of a ceremonial trial rouses persons who would be left unmoved by an ordinary nonceremonial
injustice.” 1a. at 142.
488. Cf. M. Edelman, The Symbolic Uses of Politics 4 (1964). See aiso Id. at 3". l~8-"9.
489. See Arnold. The Criminal Trial as a Symbol of Public Morality, in Y. Ka.MISAR. F. InbaL 1 T.
Arnold. Criminal Justice in Our Time 140 (A. Howard ed. 1965) ("[Procedural] restrictions are
unquestionably handicaps in the enforcement of the law .... Nevertheless, there is a tremendous
psychological need for the appearance of justice which a fair trial creates in the public mind.").
490. Cf. T. Arnold, supra note 487. at 12S-3O. 156.
491. Traynor, supra note 65. at 673; cf. Friendly, supra, note 65. at °50 (Escobedo "can well be read as
requiring the assistance of counsel only when the police elicit a confession at the station house from a
suspect, already long detained, whose case is ripe for presentation to a magistrate—in other words, that the
police, by unduly deferring such presentation, may not postpone the assistance of counsel that would then
become available.").
492. The Court in Escobedo v. Illinois. 378 U.S. 478 (1964), in an opinion by Justice Goldberg,
maintained that because petitioner had, at the time of interrogation, "for all practical purposes already
been charged with murder," "it would exalt form over substance to make the right to counsel, under these
circumstances, depend on whether at [this time] the authorities had secured a formal indictment." 1a. at
486. Thus, the “fact [that] . . the interrogation here was conducted before petitioner was formally
indicted . . . should make no difference." Id. at 485. But dissenting Justice Stewart insisted that “ 'that
fact’ . . . makes all the difference." Id. at 493. Justice Stewart continued:
[T]he vital fact remains that this case does not involve the deliberate interrogation of a
defendant after the initiation of judicial proceedings against him. The Court disregards this
basic difference between the present case and Massiah’s ....

[T]he court today converts a routine police investigation of an unsolved murder into a
distorted analogue of a judicial trial. It imports into this investigation constitutional concepts
historically applicable only after the onset of formal prosecutorial proceedings. By doing so,
[it] perverts those precious constitutional guarantees, and frustrates the vital interests of
society in preserving the legitimate and proper function of honest and purposeful police
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Moreover, Justice Traynor’s “logical corollary” smacks too much of the
McNabb-Mallory rule*493 to have much prospect. That rule, fashioned “[qjuite
apart from the Constitution ”494 and in the exercise of the Court’s “superviso
ry authority over the adminstration of [federal] criminal justice,”495 operated
to exclude from federal prosecutions all incriminating statements obtained
during prolonged, and hence illegal, prearraignment detention. Even before
congressional dissatisfaction with the rule culminated in legislation that badly
crippled it,496 the rule met a hostile reception in the lower federal courts.497
Nor was it warmly received by the states. Although “the need for something
like a McNabb-Mallory rule to govern state [confession] cases was appar
investigation.
Id. at 493-94 (emphasis added); see notes 147-50 supra and accompanying text.
In Kirby v. Illinois, 406 U.S 682 (1972) (plurality opinion), in which the Court held that a suspect is not
entitled to counsel at a showup conducted before the initiation of adversary criminal proceedings, Justice
Stewart observed:

In a line of constitutional cases in this Court stemming back to . .Powell v. Alabama.. . . it
has been firmly established that a person's . . . right to counsel attaches only at or after the
time that adversary judicial proceedings have been initiated against him
. .
The only seeming deviation from this long line of constitutional decisions was Escobedo
. ¡which] is not apposite here for two distinct reasons. First, the Court in retrospect
perceived that the ’'prime purpose" of Escobedo was no: to vindicate the constitutional right
to counsel as such. but. like Miranda, “to guarantee full effectuation of the privilege against
self-incrimination .
." Secondly, anc perhaps even more important for purely practical
purposes, the Court has limited the holding of Escobedo to its own. facts
la a: 688-89. Bu: sec Grano, supra note 339. a: 726-30 (powerful criticism of Justice Stewart’s views in
Kirov, especially his retrospective view of Escobcdoi.
493. Mallory \. United States. 35*- U.S. —- (1957), McNabb ■. United States. 318 U.S 332 (1943).
404. McNabb v. United States. 318 U.S 332, 341 (1943).
4°5. Id.
49c Title II of the Omnibus Cnme Control and Safe Streets Ac: of 1968 provides that a confession
■'shall not be inadmissible solely because of oeiay" in bringing an arrestee before a commissioner if such
confession is “made voluntarily.” if the weight to be given it is ieft to the jury and if it "was made or given
within six hours immediately following ¡the defendant’s] arrest or other detention.” 18 U.S.C. §
3501(c) (1976). In Johnson \ State. 282 Me 314, 384 A.2d 70° (1978). Chief Judge Murphy observed:

While it is possible to construe this iegisiation as restricting the McNabb-Mallory ruie to
delays in excess of six hours, the federal courts have generally construed the statute in a more
liberal manner, rejecting McNabb-Mallory completely, and holding that a delay in arraign
ment greater than six hours "merely constitutes another factor to be considered by the trial
judge m determining voluntariness"

Id. at____ 384 A.2d at '26 (Murphy. C.J.. with Smitn ¿i Orth. JJ.. dissenting). See also United States v.
Gaines. 555 F.2d 618. 623 t'7th Cir. 1977) (that defendant held 46 hours by city officials before being turned
over to federal officials anc presented die no: invalidate involuntary admission because no evidence of
collusive arrangement between federal ano city officials). 53 Notre Dame Law . 545 (1978) (criticism of
Games).
4a7. See generally Hogan ¿i Snee. The McNabb-Mallory Rule: Its RiSv Rationale, and Rescue. 47 Geo
L.J. 1, 5 (1958); see also Murphy. Lowe- Cour: Checks or. Supreme Cour: Power. 53 Am. Political Sci.
Rex 1017. 1023-26 (1956), Rothblatt it Rothbiatt. Police Interrogation: The Right to Counsel and to
Prompt Arraignment. 2* BROOKLYN L Rex 24 40-42 (l°60). Developments in the Law—Confessions,
supra note 46" a: 988-94
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ent"Wi!—bypassing conflicts over the nature of the secret interrogation and
minimizing both the “temptation” and the “opportunity” to obtain confes
sions by impermissible means4W—the Court never imposed such a rule on the
states500 and only a handful of states adopted it or its equivalent on their own
initiative.501 The chance, in the foreseeable future, of the Court traveling
down this road again—by finding something akin to this much-criticized and
much-resisted rule of procedure for federal courts mandated by the “minimal
historical safeguards . . . summarized as ‘due process of law’ ”50;—appears to
be quite small.503
498. Amsterdam, supra note 232. at 808: see Breeder. Wong Sun v. United States: .1 Study in Faith ana
Hope. 42 Neb. L. Rev. 483, 564-44 <19633 tMcNabb-Mailory rests, or should be regarded as resting, on
constitutional grounds).
49Q. See. e.g., Allen, supra note 232, at 28-29: Douglas, supra note 232. at 107, 113-14. 120:
Developments in the Law—Confessions, supra note 467. at 988-94; Comment, supra note 232, at 1021-24
(1959).'See also People v. Pettingill. 21 Cai.3d 231_____ 578 P.2d 108. 116. 145 Cal. Rptr. 861. 869 ( 19'3)
(discussion of other important functions served by prompt presentment requirement); Johnson v. State. 282
Md. 314.____ _____ 384 A.2d '09. '13-14. '19 (1978) (Levine. J.) (same).
500. Justice Frankfurter, the author of the McNabb and Mallory opinions, took note of this in Cuiomce
v. Connecticut. 367 U.S. 568 (1961), by calling the .Vfc.Vabb case an "innovation which derived from our
concern and responsibility for fair modes of criminal proceeding in the federal courts." Id. at 600-01.
501. It was not until 1960 that the states’ unanimity in refusing to follow the Supreme Court's lead in the
NcNabb-Mallory line of cases was broken. See Peopie v, Hamilton. 359 Mich. 410. 415-17. 102 N.W 2d
'38. '41-42 > I960); Rothbiatt St. Rothbiatt. suora note 49'. at 42-44. On the eve of Miranda. Justice
Traynor reported that a second state. Connecticut, had adopted by legislation an equivalent it ’he
McNabb-Mallory rule. Traynor, suora note 65. at óoo ci n.44: see State v. Voilhardt. :5" Conn. 25. 29. 244
A.2d oOl. 607 (1968) (subsequent case construing statute). Justice Traynor was evidently unaware that
Delaware had also adopted a .McNabb-Mallory rule. See Webster v. State. 59 Dei. 54. 59. 213 A.2d 298.2-01
(1965); Vornauer v. State. 59 Dei. 35. 4p. 212 A.2d 886. 892 (1965). Since then, at least three more state
courts—Maryland. Montana, and Pennsylvania—have adopted some equivalent of the McNabb-Mailer:
rule. See Johnson v. State. 282 Md. 314,____ 384 A.2d "09. 714-18 ( 1973): State v Benbo. 570 P.2d 894.
899-aOO (Mont. 1977); Commonwealth v. Davenport. 471 Pa. 278, 286. 370 A.2d 301. 306 (197'1;
Commonwealth v. Smith. 463 Pa. 393. 396-48. 344 A.2d 889, 890-41 ( 1975); Commonwealth v. Tingle, 451
Pa. 241, 246, 301 A.2d 701, 703 (1973); Commonwealth v. Futch. 447 Pa. 389, 391-94. 290 A.2d 417. 41819 (1972). It is still true, however, as the most recent stare court to adopt the rule readily conceded, that
"the vast majority of state courts passing on the question have rejected McNabb-Mailory outright, opting
instead for a traditional due process voluntariness test of the admissibility of confessions.” See Johnson v.
State. 282 Md. at____ 384 A.2d at 715.
502. McNabb v. United States. 318 U.S. 332. 340 ( 1943) (“Judicial supervision of the administration of
criminal justice in the federal courts implies the duty of establishing and maintaining civilized standards of
procedure and evidence. Such standards are not satisfied merely by observance of those minimal histone
safeguards for securing trial by reasons which are summarized as ’due process of law’. . . .”).
503. In Gerstein v. Pugh. 420 U.S. 103 (1975), the Court held that "the Fourth Amendment requires a
judicial determination of probable cause as a prerequisite to extended restraint of liberty following arrest
[without a warrant].” Id. at 114. Nevertheless, the majority held that this determination can be and
“traditionaly has been decided by a magistrate in a nonadversary proceeding on hearsay and wntten
testimony.” Id. at 120. Although many states are likely to incorporate the "probable cause” determination
ulto some existing procedures, such as the procedure for setting bail or advising a suspect of his right to
counsel, the constitutional need for such a postarrest judicial determination of probable cause could be
satisfied, it seems, without the presence of the arrestee—as it is when a magistrate issues a warrant on the
basis of a complaint or an officer’s affidavit. Moreover, it is unclear whether the government must obtain a
judicial determination of probable cause as quickly as some courts required the police to bring an arrestee
before a judicial officer to satisfy the McNabb-Mallory rule. Nor is it clear whether and under what
circumstances a failure to comply with the Gerstein v. Pugh requirement will lead to the exclusion of an
otherwise admissible confession.
The Gerstein v. Pugh holding that neither the appointment of counsel nor other "adversary safeguards"
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The odds are better, if the Supreme Court is inclined to supplement or to
complement the Massiah doctrine, that it will be attracted to a rule related to
but distinct from Massiah—New York’s Donovan-Arthur-Hobson rule,*
504
which, regardless of whether judicial proceedings have yet commenced, bars
virtually all police interrogation once a defense attorney enters the picture.
Judge Scileppi, writing for the New York Court of Appeals in Arthur,
explained the protection this rule affords the attorney-client relationship:
[IJn [Donovan] . . . Judge Fuld, speaking for the court, stated
[that]
. . quite apart from [the federal Constitution], this State’s
constitutional and statutory provisions pertaining to the privilege
against self-incrimination and the right to counsel . . . , not to
are required for the probable cause determination strongly implies that this judicial determination, like the
issuance of an arrest warrant, does not mark the initiation of adversary judicial proceedings. See id. at 120,
122. There is, however, some authority for the view that the filing of a complaint or the issuance of an
arrest warrant does mark the commencement of judicial proceedings within the meaning of Kirby v.
Illinois, 406 U.S. 6S2 (1971) (plurality opinion). See Burton s Cuvier. 43° F Supp. 1173, 1181 (E.D. Pa.
1977) (issuance of arrest warrant along with circumstances surrounding lineup indicates initiation of
judicial proceedings); Commonwealth v Richman. 458 Pa. 167, ¡71. 320 A.2d 351, 353 (1974) (initiation of
judicial proceedings in Pennsylvania at arrest). But Richman relied in part on the views of a divided panel
in Robinson \. Zelker. 468 F.2d 159. 163 (2d Cir. 1972) (arrest warrant initiates judicial proceedings),
which was later repudiated by another, unanimous panel of the same court in United States v. Duvall, 537
F.2d 15. 22 (2d Cir.), cert, denied. 426 U.S. 950 (1976). Indeed. Richman goes so far as to say that a
warrantless arrest marks the initiation of judicial proceedings, an untenable interpretation of Kirbv in my
view, but a position that a state cour, may take as a matter of state lav (and that some members of the
Richman court explicitly aid taker 458 Pa. at 172. 320 A.2d a; 353. The views of the federal district court
in Burton v. Cuyler seem to conflict with two opinions of its own cour: of appeals. See Government of the
Virgin Islands v. Navarro. 513 F.2d 11, 18 (3d Cir. 1975) (dictumi (lineup after arrest not initiation of
judicial proceedings); United States s Coades. 468 F.2c 1061. 1063 (3d Cir. 1972) (preliminary hearing
initiates judicial proceedings;. But the result in Burton is quite understandable on its facts. Tne challenged
¡ineup was not held until three positive photographic identifications had beer. made, and by the time the
lineup was conducted it seemec plain that the government was committed to prosecuting and was simply
amassing further evidence for that purpose.
I think it is no accident that in Burton. Richman, and Robinson. all of which indicate that judicial
proceedings are initiated by an arrest warrant, the issue arose in a pretrial identification—not a police
interrogation—context. Although the Supreme Court and courts generally seem to have treated the
question of when judicial proceedings commence within the meaning of (11 Massiah and (2) Kirby as the
same question, the different procedural contexts may have at least a strong subliminal impact on some
courts. As a policy matter, it seems considerably more difficult to resist the presence of counsel at a lineup
than in the interrogation room Wher. he can do so. a defense lawyer will usually prevent al! police
questioning, but he is unlikely—indeed, not empowered—to disrupt pretnal identification proceedings.
Moreover, unlike the Warren Court "confession" cases, which arguably “furthered societal values not
usually related to guilt or innocence." the Warren Court pretnal identification cases “explicitly sought to
protect the innocent from wrongful conviction." Grano, supra note 339. at 722.
504. People v. Hobson. 3Q N.Y.2d 479. 348 N.E.2d 894. 384 N.Y.S.2d 419 (1976); People v Arthur. 22
N.Y.2d 325. 23° N.E.2d 537. 292 N.Y.S.2d 663 (1968); People s Donovan. 13 N.Y.2d 148. 193 N.E.2d
628. 243 N.Y.S.2d 841 (1963): see People v. Pinzon. 44 N.Y.2d 458. 37' N.E.2d 721. 406 N.Y.S.2d 268
(1978). See generally W Richardson. Evidence §6 545. 546 (J. Pnnce 10th ed. 1973); Lewin. Criminal
Procedure. 22 Syracuse L. Res 381. 396-400 (1971;. Paulsen. The Winds of Change: Criminal Procedure
in .Vew York 1941-1965. 15 Buffalo L. Res . 297. 304-05 (1966;; Uvilier. The Judge at the Cop's Elbow. 71
Colum. L. Res 707. 715-18 (1971); 30 Brooklyn L. Res 366 (1964). 51 Cornell L.Q. 356 (1966); 5
Fordham Urb. L.J. 401 (lq“7i. As a general matter. New York's Donovan rule has not received a warm
reception elsewhere. Sec State s Smith. 2Q4 N.C. 365.____ 241 S.E.2d 674. 680-8! (1°78) (collecting
cases;. Nevertheless, a model coae for prearraignmen: procedure has adopted the New York rule, both as
matter of policy and because the rule was deemed reouired by Escooedo and Miranda. Model Code, supra
note 112. 6 140.7(1). sec id at 363-6o & n.3 (commentary to § 14C.7). But see note 53" infra.
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mention our own guarantee of due process .... require the
exclusion of a confession taken from a defendant, during a period
of detention, after his attorney had requested and been denied
access to him.'”05
. . . [I]n [Gunner] ... it was argued that Donovan . . . [was]
not applicable because Gunner’s attorney had not physically
appeared at the police station and asked to see his client as had
Donovan’s [but had simply phoned the police chief to advise him
that he had been retained by defendant’s parents to represent him
and "didn't want any statements taken from [him]”].506 The court
rejected this contention holding . . . that a defendant’s right to
counsel is not dependent upon "mechanical” and "arbitrary”
requirements.507 Thus, the principle which may be derived from
[the New York] cases is that, once the police know or have been
apprised of the fact that the defendant is represented by counsel or
that an attorney has communicated with the police for the purpose
of representing the defendant, the accused’s right to counsel
attaches: and this right is not dependent upon the existence of a
formal retainer.
Nor is it significant that [the defense attorney] did not, im
mediately upon his arrival at Police Headquarters, instruct the
police not to take any statements from the defendant. . . . Once an
attorney enters the proceeding, the police may not question the
defendant in the absence of counsel unless there is an affirmative
waiver, in the presence of the attorney, of the defendant’s right to
counsel. . . . There is no requirement that the attorney or the
defendant request the police to respect this right of the defend
ant.503
505. People v. Donovan, 13 N.Y.2d 148. 151, 193 N.E.2d 628. 629. 243 N.Y.S.td 841, 843 (1963).
506. People v. Gunner, 15 N.Y.td 226, 205 N.E.2d 852. 257 N.Y.S.td 924 (1965). The defense lawyer
phoned the Nassau County Chief of Police. There was no point in his physically appearing at the Nassau
County police station for at the time his client was in custody thousands of miles away in Los Angeles. The
court barred all statements made by the defendant after his lawyer's phone call to the Nassau County
police, including two he made during the plane flight back to New York. Id. at 230-31. 205 N.E.2d at 85354, 257 N.Y.S.2d at 926-27.
507. More recently, a lawyer’s phoning the police department central switchboard and informing the
civilian operators that he wished to speak to his client and did not want him questioned has been held
sufficient to invoke the Donovan rule. People v. Pinzon. 44 N.Y.2d 458, 464. 377 N.E.2d "21, 725. 406
N.Y.S.2d 268, 271 (1978). In Pinzon the defense attorney was misinformed (but apparently uninten
tionally) that the police department did not “have” his client, and none of his calls were put through to the
police. Id. at 460, 462, 377 N.E.2d at 722. 723, 406 N.Y.S.2d at 268, 269
508. People v. Arthur. 22 N.Y.2d 325, 328-29. 239 N.E.2d 537, 538-39, 292 N.Y.S.2d 663. 666 (1968).
In People v. Hobson, 39 N.Y.2d 479, 348 N.E.2d 394. 384 N.Y.S.2d 419 (1976), the court commented:

[T]he rule of the Arthur case is not absolute. Thus, the fact that a defendant is represented by
counsel in a proceeding unrelated to the charges under investigation is not sufficient to invoke
the rule. . . The rule applies only to a defendant who is in custody .... Moreover, the
rule . . . does not render inadmissible a defendant’s spontaneously volunteered statement.
Id. at 483. 348 N.E.2d at 897, 384 N.Y.S.2d at 421-22.
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Unlike the New York courts, which have developed two discrete extra
Miranda rules—(1) the “postarraignment, postindictment” rule which pres
aged the Massiah doctrine, and (2) the Donovan-Arthur-Hobson rule, which
“prohibit[s] the State from interfering with the attorney-client relationship”
by questioning the client in the absence of counsel “with respect to matters
encompassed by the representation ”509—the Supreme Court has not isolated
the “initiation of judicial proceedings” and “attorney-client relationship”
components and dwelt on their independent significance. In Spano, which
evoked the influential concurring opinions that ultimately prevailed, as well
as in Massiah and Williams, at the time the challenged statements were
obtained the defendant had already retained counsel and judicial proceedings
had already been initiated against him.510
There is ample cause to believe, however, that the commencement of
adversary judicial proceedings without more is decisive and that what counts
is not whether the confession was elicited at a time when the suspect was
already represented by counsel, but whether the confession was obtained “at a
time when he was clearly entitled to a lawyer's help.”511 Noting that “[ejver
since this Court’s decision in the Spano case, the New York courts have
unequivocally followed [the] constitutional rule” advocated by the concurring
Justices in Spano,51- the Massiah Court then quoted with approval from
People v. Waterman,513 an early post-Spano New York case: “Any secret
interrogation of the defendant, from and after the finding of the indictment.
without the protection afforded by the presence of counsel, contravenes the
basic dictates of fairness in the conduct of criminal causes and the fundamen
tal rights of persons charged with crime."51' First, this statement of the rule
tends to support the view that it is the right to counsel, not actual
representation by counsel, that is decisive. Second, and even more important.
Waterman had not yet retained or been appointed counsel when the
challenged statements were obtained from him.515 and the New York court
had held that this did not matter: the right to counsel is actuated by “the
formal commencement of the criminal action”, it is not “limited ... to the
situation where the defendant already has an attorney.”516*Third, the Massiah
Court also cited with approval another New York case, People v. Meyer,51' in
which the suspect neither had nor. when informed of his rights, had he
509. People r Ramos. 40 N.Y.2d 610. 622-23. 357 N.E.Cc 955. 063-64. 38c N.Y.S.2Ó 299. 307-08
(1976) (Jasen. J., dissenting) (excellent exposition of reasoning behind New York rule with which Ramos
majority would agree, dissent disagreec with, majority on application of rule to facts of case).
51C. Spano v New York. 360 U.S. 315. 317. 31° (1959).
511 Massiah s. United States. 377 U.S. a; 204 ("[Four] concurring justices pointed out [in Spano] that
the Constitution required reversal of the conviction upon the sole and specific ground that the confession
had been deliberately elicited by the police after the defendant had beer, indicted, and therefore at a time
when he was clearly entitled to a lawyer's nelp ") (emphasis added i: see Brewer r. Williams. 430 U.S. at 398
,'“[T]he right to counsel . . means at least that a person is entitled to the help of a lawyer at or after the
time that judicial proceedings have beer, initiated against him
.") (emphasis added).
512 37' U.S at 204-05.'
513 c N.Y.2d 561. 175 N.E.2Ó 445. 2k N.Y.S.2c 70 (1*461).
514. 37" U.S. a: 205 (ouoting from People '. Waterman. 0 N.Y.2d 561. 565. 175 N.E.2d 445. 448. 216
N.Y.S.2c 70. 75 (1461)> (emphasis added)
515. See People t Waterman. 9 N.Y.2d 56i. 564-65. 175 N.E.2d 445. 44*. 210 N.Y.S.2d 70, 74 (1961).
511 id.
51* i: N.Y.2c 162. 1S2 N.E.2d 103. 22" N.Y.S.Cc 42" »1962)
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requested any counsel.518 This, the New York court held, did not matter
either: “While an accused may waive a fundamental right, he did not do so
here, nor is he estopped because he had made no request when informed of his
rights. . . . [A]ny statement made by an accused after arraignment not in the
presence of counsel as in Spano . . . and Waterman is inadmissible.”519
The Massiah Court then stated that the view expressed in People v.
Waterman “no more than reflects a constitutional principle established as
long ago as Powell v. Alabama,. . . where the Court noted that ’. . . from the
time of their arraignment until the beginning of their trial,. . . the defendants
. . . [were] as much entitled to such aid [of counsel] during that period as at
the trial itself.' ”520 Since Spano, added the Court, “the same basic constitu
tional principle has been broadly reaffirmed . . . [in] Hamilton v. Alabama
[and] iy/iire v. Maryland."-21 But in Powell, “from the time of their
arraignment until the beginning of their trial. . . . the defendants did not have
the aid of counsel in any real sense.”522 Nor, of course, did the petitioners in
Hamilton and White have counsel (in any sense at all) at arraignment or the
preliminary hearing.523 Evidentiary use at trial of the guilty plea White
entered at the preliminary hearing but subsequently changed—“a problem
not greatly different from the use at trial of [a] . . . confession given to the
police rather than to a judge”524525
—was barred because he was entitled to, but
had not yet procured or been appointed, counsel at the time of the preliminary
hearing. If Massiah and Williams “no more than reflect a constitutional
principle established . . . [in] Powell" and applied in Hamilton and White, if
Massiah and Williams only move the time when the right to counsel accrues
back from arraignment or preliminary hearing to the initiation of judicial
proceedings, then the establishment of (and interference with) an attorney
client relationship would seem to be constitutionally irrelevant.
We need not limit ourselves, however, to close analyses of Massiah and
earlier Supreme Court precedents. We can do better than speculate about
whether Massiah and Williams would have been decided the same way if the
defendants had not been represented by counsel, or whether Gideon-2- and the

518. Id. at 162, 182 N.E.Cd at 104, 227 N.Y.S.2d at 428.
519. Id.
520. 377 U.S. at 205 (quoting from Powell v. Alabama, 287 U.S. 45. 57 (19321) (emphasis added). The
same passage from Powell is quoted with approval in Brewer v. Williams. 430 U.S. at 398.
521. 377 U.S. at 205 (referring to Hamilton v. Alabama, 368 U.S. 52 (1961), and White v. Maryland.
373 U.S. 59 (1963)).
522. Powell v. Alabama. 287 U.S. 45. 57 (1932) (emphasis added).
523. White v. Maryland, 373 U.S. 59. 60 (1963); Hamilton v. Alabama. 368 U.S. 52, 53 (1961).
524. Enker & Eisen, supra note 142, at 51.
525. Gideon v. Wainwright. 372 U.S. 335 (1963).
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Griffin-Douglas “equality” principle526 would have required the same result if
they had not been. We can turn to McLeod v. Ohio.527
At the time McLeod voluntarily confessed to law enforcement authorities
riding with him in a police vehicle, he was under indictment for murder, but
he was not represented by, nor had he even requested, counsel.528 McLeod’s
confession was admitted into evidence, and he was convicted.529 The state
supreme court dismissed his appeal because it could find “no debatable
constitutional question” presented.530531
But the United States Supreme Court,
invoking the newly decided Massiah case for the first time, vacated the
judgment and remanded the cause “for consideration in light of Massiah.''™
On remand, the state supreme court did not take the hint, although two
dissenting judges urged it to do so.532 Instead, the court reaffirmed its
judgment, distinguishing the facts in McLeod from those in Massiah. It
pointed out, inter alia, that McLeod, unlike Massiah, had confessed before he
had procured or been appointed or “even requested counsel.”533 This
distinction failed to impress the two dissenting state judges. They recognized
the “possibility” of a waiver of the Massiah right to counsel in some
postindictment cases, but not in this one because McLeod had never been
advised of his right to counsel.534 In their view, the concurring justices in
Spano would have reversed and Massiah required reversal
on the sole and specific ground that the confession had been
deliberately elicited by the police after the defendant had been
indicted, and therefore at a time when he was clearly entitled to a
lawyer's help. True, in Massiah the defendant had counsel who was
absent when defendant made statements against his interest. But if
the use of such statements after indictment of an accused whose
counsel is absent is. under the Constitution, prohibited, as Massiah
526. See Dougias x California. 3~Z U.S 353. 355 (1963) ¡indigent has right to appointed counsel on
appeai of right): Griffin x Illinois. 351 U.S. 12. 1° 619561 (indigent has right to free transcript on appeal).
See generally Y Kamisar, W LaFaVE a J. Israel, supra note 306. at 68-80 (discussion of applications
and implications of Griffin anc Douglas:: Gerard. Tne Right io Counsel or. Appeal in Missouri, 1965 Wash.
L'.L.Q 463. 47°-80 (questioning extent to xvhicn state must go to comply with Douglas). Israel, supra note
154. at 1331-39 (Burger Cour: has not underminec equality theme established bx Warren Court): Kamisar
& Choper. The Righ: to Counsel ir Minnesota Some Field Findings and Legal-Policy Observations, 48
Minn. L. Rex 1. 4-14 (1°63) (discussion of application and limitations of Douglas and Griffin). There are
different viexvs as to the impact on the equality principle of Ross x. Moffit. 41" U.S 600 (1974). which
deciined to extend the Douglas right to appointed counsel on first appeal to application for discretionary
review ir. state supreme courts. Compare Hartman. The Burge- Court—1973 Term: Leaving the Sixties
Behind Us, 65 J Crim L. i. Criminology 437. 442-44 (1974) and Kamisar. Poverty. Equality, and
Criminal Proceaurc. m Nat’l College of Dist Attorneys. Constitutional Law Deskbook 1-97
to 1-110 (1977) with Israel, supra, at 1334-39.
52". 381 U.S 356 (1965) (per cunami (summary reversal of State v. McLeod. 1 Ohio St. 2d 60, 203
N.E.2d 349 (1964). on authority of Massiah): see text at notes 263-6° supra (discussion of other aspects of
case).
528 State \. McLeod. 1 Omc St 2c 60. 60. 203 N.E.2d 349, 350 (1964).
529. Id. at 60. 203 N.E.2d at 350
530. 173 Ohio St 520. 520. 184 N.E.2c 101. 101 (1962,.
531. McLeod xOhic. 378 U.S. 582 (1964> (per curiam).
532. 1 Ohio St 2c a: 64 . 203 N.E.2o a: 353 (Gibson. J., with O'Neill. J., dissenting).
533. Id. at 62. 203 N.E.2d a: 351 (per curiam).
534 Id. at 65. 203 N.E.2c a: 353
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holds, there can be no question that the plain import of the opinion
is that the Constitution prohibits the use of statements against
interest by a defendant who has not even been advised of his right
to counsel.53-'

Evidently the Supreme Court of the United States agreed with the dissenting
state judges. Certiorari was again granted, and this time the Supreme Court
summarily reversed on the authority of Massiah.-26
Although I deem it clear that the “beginning” of a “criminal prosecution”
activates the right to counsel, regardless of whether the suspect is represented
by counsel at the time, the converse—the legal effect of representation by
counsel when the criminal prosecution has not yet begun—is much less
clear.537 But if I am correct in my belief that the Massiah doctrine is in no
535. Id. (emphasis supplied by dissent).
536. See note 527 supra. See also Hancock v. White. 378 F.2d 479 (1st Cir. 1967) (hoiding, on the basis
of McLeod, that Massiah doctrine required exclusion of statements taken from defendant during
automobile trip with New Hampshire officers. which followed indictment and extradition proceedings m
Vermont, even though defendant did not have, and had not requested, counsel in criminal proceeding
pending against him in New Hampshire).
537. After recalling that by denying Escobedo's request for counsel "the police did not relieve [him] of
the anxieties which they had created in the interrogation rooms." the Miranda Court dropped a footnote:
"The police also prevented [Escobedo's] attorney from consulting with his client. Independent of any other
constitutional proscription, this action constitutes a violation of the Sixth Amendment right to the
assistance of counsel and excludes any statement obtained in its wake. See People v. Donovan. . . . " 384
U.S. at 465, 465-66 n.35.
It has been forcefully argued that this footnote means literally what it says. See Sreitel, supra note \~b.
at 13 Sc n.25: Rothblatt Sc Pitler, supra note 52. at 492-96. See also Model Code, supra note 112. j
140.7(1); id. at 363-66. 365 n.3 (commentary to § ¡40.~). I cannot agree. It is hard to beiieve that in the
course of writing a sixty-page opinion based on the premise that police-issued warnings can adequately
protect a suspect's rights the Court would say in the next breath that such warnings are insufficient when,
but only when, a suspect’s lawyer is not allowed to consult with him—that even though a suspect has been
emphatically and unequivocally advised of his rights and insists on talking, what he says is inadmissible
when, as in Donovan and several post-Donovan cases, a lawyer whose services he has not requested has.
unbeknownst to him, entered the picture. See notes 556-57 infra and accompanying text. Moreover, as the
Donovan dissenters noted, the Donovan rule, which the Miranda Court is said to have adopted in footnote
35 of its opinion, "hoid[s] that a defendant with a lawyer has greater rights than one not so favored."
People v. Donovan. 13 N.Y.2d 148. 158, 193 N.E.Zd 628, 633, 243 N.Y.S.2d 841, 849 (1963) (Burke. J.,
dissenting), and typically operates "only in the cases where the suspect, or his family, have means to
employ counsel," id. at 162. 193 N.E.2d at 636, 243 N.Y.S.2d at 852 (Foster. J., dissenting). Such a rule
seems hard to square with "the equal protection argument, a ground bass that resounds throughout the
Miranda opinion." Friendly, The Fifth Amendment Tomorrow: The Case for Constitutional Change, 37 U.
Cin. L. Rev. 671. 711 (1968).
Although the police did not advise Escobedo of any of his rights, "he repeatedly asked to speak to his
lawyer.” Escobedo v. Illinois. 378 U.S. 478. 481 (1964). At one point the Escobedo opinion states that
"when petitioner requested, and was denied an opportunity to consult with his lawyer, the investigation
had ceased to be a general investigation of‘an unsolved crime' [and] [petitioner had become the accused."
Id. at 485. Indeed, the opinion begins: “The critical question in this case is whether, under the
circumstances, the refusal by the police to honor petitioner’s request to consult with his lawyer during the
course of an interrogation constitutes a denial of 'the Assistance of Counsel’. . . .” Id. at 479. At another
point the opinion suggests that the decisive factor may be simply whether the investigation has “focused"
on the suspect or, put another way, whether he has "for all practical purposes” become the “accused"
(although this test is anything but simple in application). Id. at 486. At still other points the optnion
indicates that some combination of factors (such as police failure to advise the suspect of his nght to remain
silent, "a process of interrogation that lends itself to eliciting incriminating statements”) may activate the
right to counsel, but a lawyer’s attempt, or police denial of that attempt, to confer with his client is not
listed as one of these factors. See id. at 490-91,492.
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small part a “symbolic response” to the violation of the symbol of a fair trial,
then the Court is likely to respond similarly to police interferences with the
attorney-client relationship. I do not claim that the Court will adopt the
Donovan rule “bag and baggage,”*
538 but I do believe that it will adopt the
basic concept of the rule. I think that it, too, will be struck by the
“incongruity ” of permitting the state’s attorney or the state’s “badged and
uniformed representative[s]”539 “to extract a confession from the accused
while his own lawyer, seeking to speak with him, [is] kept from him by the
police.”540
Thus, although the Escobedo opinion does quote from Donovan at one point, the refusal of the police to
allow petitioner's lawyer to meet with him seems to have no bearing on Escobedo's rationale. If this factor
has any relevance, it is only because Escobedo became aware of the fact that the police were preventing his
lawyer from talking to him. and this realization may well have underscored the police dominance of the
situation and the gravity of his plight. See id. at 480 & n.l. 481-82. Escobedo had unsuccessfully argued in
the Illinois Supreme Court that his conviction should be reversed on the ground, inter alia, that the trial
judge had improperly excluded evidence of the effect on him of seeing his lawyer turned away at the police
station. See Note. An Historical Argument for the Right to Counsel During Police Interrogation, 73 Yale
L.J. 1000. 1003 n.3 (1964).
I do not deny that at least some members of the Escobedo majority may have been greatly offended by
the fact that for several hours, and at least on five separate occasions, various police officers denied
Escobedo's lawyer permission to see his client. See id. at 480-81. Nor do I discount the possibility that even
if Escobedo had not asked to see his lawyer, the persistent and systematic way in which the police rebuffed
nis lawyer may have led the Supreme Court to reverse for that reason alone. Indeed, one thrust of this part
of the article is that the Court is likely to do just that if presented with such a question in the near future. I
contend only that the issue cannot be regarded as settled either by Escobedo, especially when it seems to
have been stripped of its sixth amendment dimension, see the extract from Kirby in note 492 supra, or by a
brief footnote to a discussion of Escooedo m tne Miranda opinion, especially when the footnote refers to a
New York case that explicitly aecimed to rely on the federal Constitution, see the extract from Donovan in
text at note 505 supra.
I must add. however, that in Mathies x. United States. 374 F.2d 312 (D.C. Cir. 1967). after expressing
concern over police questioning of a suspect who was represented by counsel without notifying the iawver.
"notfing] that m other cases the United States Attorney has stated a policy to have counsei for accused
persons advised of ali interrogation sessions." and "assumiingj that the episode will not arise again in the
future." Judge (now Chief Justice) Burger observed for a unanimous panel: "The prospective application of
[Miranda] plainly will require that such interviews can be conducted only after counsel has been given an
opportunity to be present." Id. at 316 it n.3 (Judge Burger referred to no page or footnote in Miranda
opinion).
538. Cf. Bloom x. Illinois. 391 U.S 194, 213 (1968) (Fortas. J., concurring).
539. "Of course, it would not be rational, logical, moral or realistic to make any distinction between a
lawyer acting for the State who [by seeking a waiver of the right to counsel from a suspect in the absence of,
and without notification to. his lawyer] violates [the Code of Professional Responsibility] directly and one
who indirectly uses the admissions improperly obtained by a police officer, who is the badged and
uniformed representative of the State." People v. Hobson, 39 N.Y.2d 479, 485. 348 N.E.2d 894. 898. 384
N.Y.S.2d 419. 423 (1976) (Breitel. C.J.). See also United States v. Springer, 460 F.2d 1344, 1354-55 (7th
Cir.) (Stevens. J., dissenting! (FBI agents referred to as "agents of prosecutor," and their attempts to obtain
statements from one already represented by counsel without notifying counsel, "unethical and unfair" in
civil context, violates due process m criminal context), cert, denied. 409 U.S. 873 (1972); People v.
Patterson. 39 Mich App. 467, 478, 198 N.W.2d 175. 181 (Levin. J., dissenting) (police practice of
questioning suspect without obtaining consent of his lawyer "so notorious" that prosecutors must be aware
of. and "deemed to have authorized." it), appeal denied. 38“ Mich. 795 (1972). But in Massiah. dissenting
Justice White stressed that aside from the fact that they "are not of constitutional dimensions." the canons
of iegai ethics deal with "the conduct of lawyers and not with the conduct of investigators." 377 U.S. at 210E (Wnite. J., with Clark <k Harian. JJ.. dissenting). See generally Note. Interrogation and the Sixth
Amendment: Tne Case for Restriction of Capacity to Waive the Right to Counsel. 53 Ind. L.J. 313. 320 n.42
(1978).
540. People \. Donovar,. 13 N.Y.2d 148. 152. 103 N.E.2d 628. 629. 243 N.Y.S.2d 841. 843 (1963). quoted
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The Court is even more likely to be offended when law enforcement
officials treat the defense lawyer deceitfully or disdainfully, such as when they
send an undercover agent against the suspect after his lawyer has done 'ms
best to prevent him from talking;541 mislead the defense lawyer as to where his
client is being detained or about to be questioned;542 or “assure” the lawyer, or
“agree” with him, that his client will not be questioned, but then do so “under
deceptive auspices.”543 Such police tactics are likely to rouse many members
in Escobedo v. Illinois. 378 U.S. 4-78. 4-87 (1964).
Even those courts that have permitted it. rinding no violation of the sixth amendment, “have denounced
the 'practice of talking to a represented defendant behind his attorney’s back’ as ’suspect.’ 'not
commendable,’ and a source of ’unease' that threatens ’erosion’ of the ’relationship between lawyer ana
client.’ "Note, supra note 539, at 313. See also Vorenberg, supra note 468, at 432-33. In the wake of
Escobedo. Professor Vorenberg commented:

I suggest that even the strongest critics of this decision must feel somewhat uneasy at the
contrast between the protections with which we surround a defendant in court and the
situation in which Danny Escobedo found himself when he made his statement.
I think :t is hard indeed to justify keeping a lawyer engaged from talking to his client,
because we are afraid he will impress on him his right not to talk if that should be in his best
interests.
Id.
541. See note 376 supra [Smith.. Daugherty, and McCorgary cases). People v. Miller. 245 Cal. App. 2d
112. 53 Cai. Rptr. ’20 (4th Dist. i960), is as shocking a case of "jail plant" interference with the attorney
client relationship as one is ever likeiv to come across. See note 314 supra. I cannot beiieve the conviction tn
that case would have been affirmed if the Supreme Court had reached the merits. See also Milton .
Wainwright. 407 U.S. 371 (1972) (discussed in note 314 supra).
542. See United Stares v. Crookston. 37° F. Supp. 487. 488 (W.D. Tex. 1974); Commonwealth v.
McKenna. 355 Mass. 313. 319-20. 244 N.E.2d 560. 563 11969). See also People v. Ressler. 17 N.Y.2d 174. 216
N.E.2d 582. 269 N.Y.S.2d 414 (I960), in Kessler the court noted:

The misleading answer given by the Chief of Detectives [when contacted by a law clerk from
the firm retained to represent defendant] that there was nothing wrong and no need for a
lawyer threw defense counsel off guard, and the consequence is the same as though the police
had been instructed by an attorney for defendant that he was not to be interrogated m the
absence of counsel.
Id. at 178, 216 N.E.2d at 583-84, 269 N.Y.S.2d at 415.
Consider, too, People v. Pinzon, 44 N.Y.2d 458. 377 N.E.2d 721, 406 N.Y.S.2d 268 (1978), in which
police department central switchboard operators misinformed the defense lawyer (but apparently
unintentionally) that the department did not “have" his client. Id. at 460. 377 N.E.2d at 722. 406 N.Y.S.2d
at 268. The Donovan rule applied, held the Pinzon court, even though the lawyer had not spoken to any
police officers. Id. at 465, 377 N.E.2d at 725. 406 N.Y.S.2d at 271. ”[C]onfusion or lack of communication
within the law enforcement agencies cannot impair the defendant’s rights." Id.
543. See United States v. Wedra, 343 F. Supp. 1183, 1184, 1188 (S.D.N.Y. 1972) (Weinfeld. J.); cf. State v.
Weedon, 342 So. 2d 642. 644 (La. 1977) (relying on assurance that client would not be questioned about
crime during booking procedure, counsel instructed client that he could answer any questions); State v.
Johns, 185 Neb. 590, 596, 177 N.W.2d 580, 584 (1970) (county attorney failed to convey promptly defense
attorney’s request that client not be questioned in his absence). “If it is offensive to permit police to defy
attorney instructions, it is even more so to permit them to break an agreement not to question." Note, supra
note 539, at 320 n.42.
Although the record in Williams is shaky on this point, the Iowa trial court found (and the other courts
passing on the case assumed) that the Des Moines police and Williams’ Des Moines attorney had “agreed"
that Williams would not be questioned on the return trip. See 430 U.S. at 394; Karmsar, supra note 2. at
212 n.23. .As the Supreme Court’s opinion is written, there is no reason to think that Williams would ha\e
been decided differently (nor should it have been) if there had been no "broken agreement." Neverthelc"
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of the bench and bar who are normally complacent about stationhouse goings
on—not unlike the way the destruction of the Redwoods and the Everglades
would stir those with only a passing interest in protecting the environment.
Does the Donovan-Arthur-Hobson rule, or something like it, go to the heart
of the "police interrogation”-“confession” problem? Or is it more appearance
than substance? Are the lines it draws too fine, too mechanical? Does the rule
have too much “the quality of a chess tournament”544 to it?
The defendant-minded are, understandably, inclined to throw bouquets at
the New York Court of Appeals. For even "in the best of times”545 (for
defense lawyers and many criminal law professors, at any rate)—at a time
when the Warren Court strove “to alter significantly the nature of American
criminal justice in the interest of a larger realization of the constitutional ideal
of liberty under the law”546—the New York Court of Appeals “led the way”
in protecting suspects’ rights.547 And after the “revolution” in criminal
procedure had lost its impetus, the New York court (along with several other
state courts on this and other fronts) demonstrated by its resurrection of the
Donovan rule548 “a determination to keep alive the Warren Court’s philosoph
ical commitment to protection of the criminal suspect.”549 Nevertheless,
criticize the Donovan rule I must.
In the Gunner and Arthur cases, the New York Court of Appeals refused to
confine Donovan to its facts and emphasized the “mechanical and arbitrar
this factor may have exerted a strong emotional or subliminal influence.
Dissenting from the Iowa Supreme Court decision upholding the admissibility of Williams’ disclosures,
Justice Stuart noted that he “personally would have no objection” to the “psychological campaign" waged
by Captain Learning on the return trip—“[ilf it were not for the agreement made with defendant’s
counsel.” State \. Williams. 182 N.W.2d 396. 408 (Iowa 1970) (Stuart, J., with Mason & Becker. JJ„
dissenting). “The aspect of the case" that gave Justice Stuart “the most concern was the obvious effort of
the police officers to evade the good faith attempt of defendant’s counsel to cooperate with the police
department.” Id. Dissenting from the Eighth Circuit ruling that Williams was entitled to a new trial. Judge
(now FBI Director) Webster commented: “I cannot but assume that the alleged ‘broken promise' of
Captain Learning is at the root of the result reached in this case." Williams v. Brewer, 509 F.2d 227. 237
(Sth Cir. 1974). In the Supreme Court of the United States. Justice Stevens closed his concurring opinion by
stressing that *‘[i]f in the long run. we are seriously concerned about the individual’s effective
representation by counsel, the State cannot be permitted to dishonor its promise to this lawyer." 430 U.S. at
415.
544. Cf. H. Friendly. Or. Entering the Path of the Law, in Benchmarks 22, 30 (1967).
545. Cf. Amsterdam, supra note 232. at 810.
546. Allen, supra note 470. at 525.
547. Sec Vorenberg, supra note 468, at 430 (Donovan first clear and authoritative decision barring
confession from defendant denied opportunity to confer with counsel); Uvilier, supra note 504, at 716
(Donovan foretold reasoning of Miranda “with uncanny clairvoyance”); 5 Fordham Urb. L.J. 401, 405
(1977) (Donovan preceded in time and exceeded in scope Escobedo and Miranda holdings).
548. The Donovan rule had been badly crippled. See People v. Lopez, 28 N.Y.2d 23. 26, 268 N.E.2d 628,
629, 319 N.Y.S.2d 825, 826-27 (rule inapplicable when defendant without retained counsel waived all
rights without being informed that he was indicted), cert, denied. 404 U.S. 840 (1971); Peoples v. Robles, 27
N.Y.2d 155, 159, 263 N.E.2d 304. 305. 314 N.Y.S.2d 793, 795 (1970) (rule applicable only when
affirmative acts by police intended to outwit attorney or victim), cert, denied, 401 U.S. 945 (1971). The rule
was rescued and revivified in 1976. Sec People v. Hobson. 39 N.Y.2d 479, 484-85, 348 N.E.2d 894, 898-99,
384 N.Y.S.2d 419.422 (1976) (extracted in text at note 561 infra). See generally 5 Fordham Urb. L.J.
401. 407-11 (1977).
549. Wilkes. More on the New Federalism in Criminal Procedure. 63 Kt. L.J. 873, 873 (1975). See
generally Brennan, supra note 328. Howard, supra note 328. at 891-907: Wilkes. The New Federalism in
Criminal Procedure. State Couri Evasion of the Burger Court. 62 Ky. L.J. 421 (1974).
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y”550 nature of a rule that would turn on “the existence of a formal
retainer”551 or on whether an attorney “presents himself at the place where
the suspect is in physical custody and expressly requests the opportunity to
consult with him.”552 Consequently, all an attorney need do to invoke
Donovan is to apprise the police that he has “enterfed] the proceeding.”553 I
fail to see how this makes the Donovan rule in essence any less mechanical or
less arbitrary than it was before Gunner and Arthur were handed down.
There is not even a weak congruence—indeed, there is no congruence at
all—between a defense lawyer’s entry into the proceeding and a suspect’s need
for “a lawyer’s help” or the government’s need for evidence. Whatever its
symbolic value, a rule that turns on how soon a defense lawyer appears at the
police station or how quickly he “spring[s] to the telephone”554 hardly seems a
rational way of reconciling the interests of the accused with those of society.
The Donovan rule might be more understandable, although still vulnerable
to criticism.555 if it turned on a suspect’s request for counsel. But it does not.
Even if a suspect asks, and is allowed to contact a lawyer, he may not be able
to locate one quickly enough, or for one reason or another his lawyer may not
win the race to the station or to the phone. On the other hand, a suspect’s
failure to ask for a lawyer need not prove fatal. A lawyer who previously
represented the client may learn of his former client’s plight and come to the
rescue on his own initiative.556 Or a suspect’s family may retain a lawyer on
his behalf, without his knowledge or even his request for a lawyer, and this
lawyer may “enter the proceeding” in the nick of time.557558
To the extent that this rule favors the suspects who, or whose families, have
the money and the connections to bring a lawyer swiftly into the fray, it “runs
counter to society’s efforts to accord the indigent the same rights and
privileges as the affluent.”553 At worst, such a rule would seem to favor the
550. People v. Gunner. 15 N.Y.2d 226. 232. 205 N.E.2d 352. 355, 257 N.Y.S.2d 924. 928 (1965), quoted
in People v. Arthur. 22 N.Y.2d 325. 329,239 N.E.2d 537. 539, 292 N.Y.S.2d 663, 666 (1968).
551. People v. Arthur, 22 N.Y.2d 325, 329. 239 N.E.2d 537, 539, 292 N.Y.S.2d 663, 666 (1968).
552. People v. Gunner, 15 N.Y.2d 226, 232, 205 N.E.2d 852, 855, 257 N.Y.S.2d 924, 928 (1965).
553. People v. Arthur, 22 N.Y.2d 325, 329, 239 N.E.2d 537, 539, 292 N.Y.S.2d 663, 666 (1968).
554. Uvtller, supra note 504, at 718.
555. As pointed out several months before .Miranda, one possible argument for limiting Escobedo to
instances in which the suspect has explicitly asked for an attorney was that “such a request may be
regarded as a symptom of psychological distress,” a condition that would be "heightened” by a denial of
the request. See Developments in the Law—Confessions, supra note 467, at 1002. “But the factual premise
behind this analysis is questionable: a request for a lawyer probably indicates intelligence and presence of
mind; the failure to ask for one may be due to ignorance, confusion or intimidation. Besides, to interpret the
significance of a request and its denial in terms of intimidation appears to be a reworking of the
voluntariness test . . . .” Id. at 10024)3.
556. See People v. Arthur. 22 N.Y.2d 325, 327, 239 N.E.2d 537, 538, 292 N.Y.S.2d 663, 664 (1968).
557. See People v. Pinzon, 44 N.Y.2d 458, 462, 377 N.E.2d 721, 723, 406 N.Y.S.2d 268, 269-70 (1978);
People v. Gunner, 15 N.Y.2d 226, 230, 205 N.E.2d 852, 853, 257 N.Y.S.2d 924, 926 (1965); People v.
Failla, 14 N.Y.2d 178, 181, 199 N.E.2d 366, 367, 250 N.Y.S.2d 267, 269 (1964); People v. Donovan. 13
N.Y.2d 148, 151. 193 N.E.2d 628, 629, 243 N.Y.S.2d 841, 842 (1963); People v. Ressler, 24 A.D.2d 7, 8,
261 N.Y.S.2d 823, 824 (1965).
558. Rothblatt, supra note 65, at 51. See also Paulsen, supra note 504, at 3054)6 (“[The Donovan rule]
puts the man of means and the experienced criminal with access to legal assistance in a much better
position than the poor and the inexperienced. It may be that we ought not to model out a system of
criminal justice on the privileges of the wealthy or on the advantages enjoyed by the professional criminal.
Yet we are not long likely to tolerate a system which gives advantages to those least in need of protection
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“professional criminal” most of all.559 At best, it seems “a fortuitous standard
upon which to build an exclusionary rule.”560
Chief Judge Breitel has made a forceful defense of the rule, and in the
process launched a strong attack on Miranda (or at least on Miranda as it has
come to be applied):

Notwithstanding that warnings alone might suffice to protect
the privilege against self-incrimination, the presence of counsel is a
more effective safeguard against an involuntary waiver of counsel
than a mere written or oral warning in the absence of counsel. . . .
and which fails to extend protection to the most vulnerable ”).
Of course, a year later the Court handed down Miranda, which did seek to “extend protection to the
most vulnerable,” but. as no one has articulated better than the defenders of the Donovan rule, Miranda, at
least as it has been generally applied, falls far short of the protection furnished by Donovan. See text at notes
561-66 infra.
One may try to defend the Donovan rule on the ground that “when the police bar consultation between a
suspect and his lawyer they are taking positive action designed solely to increase the likelihood of a
confession, in contravention of their constitutional duty to adopt a ‘neutral’ stance. . . .” Developments in
the Law—Confessions, supra note 467, at 1002 (describing argument made by Judge Friendly). As the
Miranda Court saw it, however, the government must do more than “carve the universe at a natural joint"
Cf. Tussman & tenBroek, The Equal Protection of the Laws, 37 Calif. L. Rev. 341, 344-53 (1949). When
the government exerts its powers in the criminal area, stated the Miranda Court:

its obligation is surely no less than that of taking reasonable measures to eliminate those
factors [such as poverty] that are irrelevant to just administration of the law but which,
nevertheless, may occasionally affect determinations of the accused's liability or penalty.
While the government may not be required to relieve the accused of his poverty, it may
properly be required to minimize the influence of poverty on its administration of justice.
384 L’.S. at 472-73 n.4i (quoting with approval from Attorney General’s Comm., Report on
Poverty and the Administration of Federal Criminal Justice 9 (1963) (Aller. Report)). “Denial
of counsel to the indigent at the time of interrogation while allowing an attorney to those who can afford
one would be no more supportable by reason or logic than the similar situation at trial and on appeal struck
down in [Gideon] and [Douglas].” Id. at 472-73.
Moreover, it is hard to see how confronting an individual “often ignorant and uneducated, and always
in fear” and “unadvised by anyone who has his interests at heart," see text at note 561 infra, “with the
coercive police power of the State" can be called “adopting a neutral stance.” cf. Developments in the
Law—Confessions, supra note 467. at 1002 (“very process of skillful interrogation is designed to. and does,
increase the likelihood that a confession will be obtained”).
559 The author of a pioneering study observed, a generation ago, that “it is not uncommon in some
cities for a ‘mouthpiece’ to appear at precinct headquarters before [a ‘professional criminal’ or ‘syndicate
representative’] is brought in." W. Beanei . The Right to Counsel in American Courts 207 (1955).
A decade later, the author of a major study on police practices reported that generally it is only the
professional criminal "whose counsel is likely to know when his arrest takes place ” W. LaFave, Arrest
40“ (F. Remington ed. 1965). Sec also id. at 393-94,398.
Before ascending to the New York Cour, of Appeals, where he has since reaffirmed and revivified the
Donovan rule. Justice (now Chief Judge, Breitei defended the rule as “a practical accommodation.” Breitel.
supra note 146. at 9-10 He conceded, however, that:

It is an accepted fact that in almost all cases the most effective protection for the individual is
the advice of counsel from the time of initial arrest or interrogation. Accepted also is the fact
that, except for the affluent or sophisticated criminal, it. is the rare defendant who has a
lawyer available on call.
Id. at 14.
560 51 Cornell L.Q. 35b. 368 (1966,.
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The rule that once a lawyer has entered the proceedings in
connection with the charges under investigation, a person in
custody may validly waive the assistance of counsel only in the
presence of a lawyer breathes life into the requirement that a
waiver of a constitutional right must be competent, intelligent and
voluntary. Indeed, it may be said that a right too easily waived is no
right at all. . . .

[The Donovan rule] protects] the individual, often ignorant and
uneducated, and always in fear, when faced with the coercive
police power of the State. The right to the continued advice of a
lawyer, already retained or assigned, is his real protection against
an abuse of power by the organized State. It is more important than
the preinterrogation warnings given to defendants in custody.
These warnings often provide only a feeble opportunity to obtain a
lawyer, because the suspect or accused is required to determine his
need, unadvised by anyone who has his interests at heart. The
danger is not only the risk of unwise waivers . . . , but the more
significant risk of inaccurate, sometimes false, and inevitably
incomplete descriptions of the events described.561

This argument proves too much. If all the unkind things Chief Judge
Breitel and other defenders of the Donovan rule 562563
have said about the
Miranda warnings are true (and there is reason to think they are),-'65 rhe
Donovan rule is not a sufficient answer. If the Miranda warnings often
provide only a “feeble opportunity” for the assertion of constitutional rights,
if they do not furnish adequate protection against the “risk of inaccurate,
sometimes false, and inevitably incomplete descriptions of the events de
scribed,” if a warning “inevitably invites avoidance”564 and “can easily
become a meaningless ritual,”565 if the warnings will not dispel ”[i]nherent
intimidation . . . because the usual suspect, especially the illiterate or non
English speaking individual is so frightened and confused that he cannot fully
comprehend [them],”566 then why are these warnings good enough for the
suspect who has not, or whose family or friends have not, contacted a lawyer
or whose lawyer has not managed to win the race to the stationhouse or
telephone? If “life” must be “breathed” into the Miranda warnings (and I
561. People v. Hobson. 39 N.Y.2d 479, 484, 485, 348 N.E.2d 894, 898-99, 384 N.Y.S.2d 419. 422 (1976).
Chief Judge Breitel also argued, on behalf of the Donovan rule, that attempts by a prosecutor to secure a
waiver of the right to counsel from one already represented by counsel, without notifying the defense
lawyer, or the use by a prosecutor of admissions so obtained from a suspect by the police would constitute a
violation of professional ethics. See note 539 supra.
562. See Rothblatt & Pitler, supra note 52, at 492-96.
563. See. e.g., Griffiths & Ayres, supra note 54; Leiken, Police Interrogation in Colorado: The
Implementation of Miranda, 47 Den. L.J. 1 (1970); Medalie, Zeitz & Alexander, Custodial Police
Interrogation in Our Nation's Capital: The Attempt to Implement Miranda, 66 MICH. L. Rev. 1347 (1968);
Project, supra note 371. These studies and others, including one by Professor Otis Stephens, are discussed
in O. Stephens, The Supreme Court \nd Confessions of Guilt 165-200(1973).
564. Rothblatt & Pitler, supra note 537, at 493 (quoting from Weisberg, Police Interrogation of Arrested
Persons: A Skeptical View, in Police Power and Individual Freedom 153, 175 (C. Sowie ed. 1962)).
565. Id.
566. Id. at 494.
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agree that it must), why should it be done haphazardly, as the Donovan rule
seems to do? Why not do it across the board?
If the Miranda safeguards have turned out to be as feeble in practice as
defenders of the Donovan rule and as others believe, why not establish a
system enabling a member of the public defender’s staff to inform the police,
as soon as a suspect is brought to the stationhouse, that he represents the
individual, at least at this preliminary stage, and that he wishes to advise the
individual of his rights or—more bluntly—that he does not want the
individual questioned?567 Such an extension of the Donovan rule, I realize,
567. But see Breitel, supra note 146, at 14 (on eve of Miranda). Justice (now Chief Judge) Breitel
commented:

The argument is . . . made by increasingly large numbers of people that the state or voluntary
organizations should provide the lawyer at the inception of the process if “inequality” in
treatment is to be avoided. The enormity of lawyer resources that such a proposal would
entail is only barely conceivable. It may suggest further problems as to how adequate
representation would be spread so far and so thinly. But beyond these practical considera
tions, the proposal poses a serious question of whether this would be an acceptable disposition
of social resources ....
Id.

It may well be that I have spent too much time on “the high Alpine meadows” and too little “in the dust
of the marketplace,” cf H. Friendly, Benchmarks 1 (1967), but the logistical problems do not strike me
as that staggering, at least not in large urban centers—especially in light of the apparent holding by the
New York Court of Appeals that a law clerk, presumably a law student, may trigger the Donovan rule
(whose invocation hardly requires three full years of law school training). See People v. Ressler, 17 N.Y.2d
174, 178, 216 N.E.2d 582. 583-84, 269 N.Y.S.2d 414. 415 (1966) (discussed at note 542 supra).
No doubt, it would be argued that, uniike the case of the suspect who has retained counsel, or whose
family or friends have done so for him. the indigent suspect is not yet the ‘'client” of the public or voluntary
defender who takes it upon himself to instruct the police. This argument is hardly overwhelming when, as
the New York Court of Appeals held in People v. Arthur, 22 N.Y.2d 325. 239 N.E.2d 537, 292 N.Y.S.2d
o63 (1968). the Donovan ruie “is not dependent upon the existence of a formal retainer” but may be
invoked by a lawyer (at least on behalf of his forme’- client) on his own initiative. Id. at 327, 329, 239
N.E.2d at 538, 539, 292 N.Y.S.2d at 664 . 666; sec text following note 507 supra; note 67 supra and
accompanying text.
No doubt, it would also be argued that the proposal I have suggested would give the indigent suspect an
advantage over his somewhat wealthier but less than affluent counterpart, for the latter would not often
command the services of retained counsel as swiftly as the former would gain the protection of the
defender’s office. The answer to this may be that a goodly number of persons who are financially capable of
retaining counsel ar later stages of the criminal process may not be at the immediate postarrest stage and
thus should be regarded as indigent at, but only at. this early point. See Attorney General's Comm.,
supra note 558, at 7-8 (“[PJoverty must be viewed as a relative concept with the consequence that [it] must
be measured in each case by reference to the particular need or service under consideration .... A
problem of poverty arises for the system of criminal justice when at any stage . . . lack of means in the
accused substantially inhibits or prevents the proper assertion of a right or a claim of right ”).
Although the mechanical difficulties raised by this proposal are not insubstantial, neither, it seems, are
they insurmountable. A member of the defender’s staff might be permitted to communicate immediately
with any person brought down to the police station to determine whether that person has counsel and. if
not and if he desires the defender's office to represent him. to determine initially whether he is “indigent” at
this stage of the process. See. c.g.. Colo Rex. Stat § 16-3-402(3) (1973) (determination of indigency
shall be made by public defender subject to review by court). Under this procedure, or under a procedure
whereby all suspects are simply assumed to be indigent at the immediate postarrest stage, if it subsequently
develops (say. at the first appearancel that the suspect was not indigent, reimbursement could be made to
the government (or voluntary organization) for the defender’s services See Kamisar & Choper. supra note
526. at 53-54: cf. L. Katz. Justice Is the Crime 12c-3O (1972) (booking officer should be required to
appoint counsel for indigent being held, spurious ciaims of indigenes can be handled later).
Of course, extending the protection of the Donovan rule tc the generalits of suspects would not
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might strain it to the breaking point, but what does this say about the rule
itself?*568 Or, alternatively, why not require that an explanation of the nature
and importance of the constitutional rights at stake be given by a judicial
rather than a police officer and that waiver be made under judicial supervi
sion?569 Or, at least, why not require that an in-custody suspect be promptly
brought before a judicial officer so that “the typically perfunctory reading of
Miranda warnings by police” can be swiftly reinforced by the “follow-up
advice of. . .a neutral officer of the court”?570 Or, at the very least, why not
require that at the stationhouse, and wherever else feasible, all police
conversations and “waiver transactions” be electronically recorded for future
judicial scrutiny?571
contribute to the goal of finding “an acceptable solution for the intermediate area of post-arrest, pre-station
house interrogation." Friendly, supra note 537, at 716. But neither does the Donovan rule in its present
form. Wider application of the Donovan rule might well lead the police to engage in more “on the street”
questioning and “to slow down or make more circuitous the ride to headquarters." Cf. Kamisar, supra note
300, at 60-61. But in most cases the courts should be able to cope with such attempts at evasion, and the
capacity of the police to send resourceful and skillful interrogators “into the field” would seem to be quite
limited. Although “by defining ‘custodial questioning’ to cover 'fieid' and 'squad car’ questioning,"
Miranda understandably sought to “protect its flanks," id. at 61 n.3, police station interrogation was “the
evil to which [Miranda] was primarily addressed,” Friendly, supra, at 712.
568. Although many might voice opposition to such an extension of the Donovan rule on grounds of
logistics and mechanics, see note 567 supra, their underlying objection is probably concern about the
adverse impact of such an extension on prevalent poiice practices—a concern that does not loom large
when, as now. the rule is (and can only be) invoked infrequently and sporadically. An expanded Donovan
ruie would, it cannot be denied, upset the “compromise" worked out by Miranda, but only in the same
respect, if not the same degree, that the rule does now.
569. See Developments in the Law—Confessions, supra note 467. at 1007. Another alternative to the
Miranda model is the Kauper-Schaefer-Fnenalv proposal, under which a person taken into custody may
be questioned only in the presence of and under the supervision of a judicial officer. In addition to being
advised of his rights, the suspect is informed that if he is subsequently prosecuted his refusal to answer any
questions will be disclosed at the trial. See Kamisar. supra note 392, at 23-37 (discussion of KauperSchaefer-Fnendly proposal providing for judicial warnings, judicial supervision over interrogation, and
recording of entire proceeding).
570. Johnson v. State. 282 Md. 314. _____ 384 A.2d '09, 719 (1978). In Johnson the court indicated:

[O]ne important function of the initial appearance is to advise an arrestee of his right to
counsel; to this extent there is a partial overlap with Miranda. Even so, it has been
convincingly argued that the typically perfunctory reading of Miranda warnings by police at
the time of arrest may be insufficient to provide the accused with adequate notice of his
constitutional rights; and that a need exists for follow-up advice of the basic right to counsel
by a neutral officer of the court, such as is provided by [Maryland rules].

Id. See also Enker & Eisen, supra note 142, at 85-90 (advocating extension of McNabb-Mallory rule to
states and recording of interrogation); 51 Cornell L.Q. 356, 366-68 (1966) (suggesting right to counsel
integrated with provisions for prompt arraignment as substitute for Gunner, all confessions following
unduly delayed arraignment would be excluded).
571. See Model Code, supra note 112, § 130.4 (requires tape recordings of warnings and waiver
procedures at police station); Uniform Rule of Criminal Procedure 243 (Approved Draft 1974)
(requires that “the information of rights, any waiver thereof, and any questioning shall be [electronically
recorded] whenever feasible and in any case where questioning occurs at a place of detention“). See also
Enker & Eisen, supra note 142, at 85-87 (record to include statement of time during which police interview
began and ended and could be required that record be deposited with the court under seal at time defendant
appears for preliminary arraignment); Kamisar, supra note 2, at 233-43 (incomplete, contradictory record
in Williams case underscores need to utilize tape recordings); Weisberg, supra note 564, at 179-80 (classic
statement of need to strip police interrogation of its “most unique feature"—“secrecy”—which is not the
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Miranda has weaknesses. The principal cluster of its weaknesses (from the
suspect’s perspective, at any rate) is that it permits the police to obtain
waivers of constitutional rights without the advice or presence of counsel,
without the advice or presence of a judicial officer, and without any objective
recording of the proceedings.572 But these weaknesses, as I have indicated, are
not irremediable.
Whatever its shortcomings, Miranda tried to take the “police interrogation”-“confession” problem by the throat. Massiah does not. Nor does its first
cousin, New York’s Donovan rule. The Massiah doctrine and the Donovan
rule turn on nice distinctions that often will have no more relationship to the
suspect’s plight than “the kind of electronic equipment employed”573 had to
the protection against unreasonable search and seizure. The distinctions
drawn by Massiah are also conducive to manipulation by law enforcers.
The danger is that the Court will let Miranda wither, placing increasing
reliance instead on Massiah and perhaps on the Donovan rule as well (or some
variation of it). There is a certain neat logic to these rules. They also strike
responsive chords and are readily rationalized.574
The danger is that only when the incongruity between the pretrial
proceedings and the ideal of a fair trial is flaunted, when an arraignment or
indictment is followed by a “kangaroo court” proceeding or a defense lawyer
is spumed or deceived by the police, will the constitutional symbols prevail.
The added danger posed by the Donovan rule or some variation of it is that by
accommodating defense lawyers who insist on claiming their client’s rights,
same thing as "privacy." but the power of police “to prevent objective recordation of the facts”).
572. There is language in Miranda—although the state courts and lower federal courts have disregarded
it—strongly suggesting that, at least when feasible, the police must stenographically or electronically
record the warnings given to the suspect, as well as his response. Sec 384 U.S. at 475 (“heavy burden rests
on the government to demonstrate" vaiid waiver of Miranda rights: Court reasserted “high standards of
proof for the waiver of constitutional rights" “as applied to in-custody interrogation”; "since the State is
responsible for establishing the isolated circumstances” of interrogation and “has the only means of
making available corroborated evidence of warnings giver, during incommunicado interrogation, the
burden is nghtly on its shoulders"): Thompson, supra note 292. at 421 (language of Miranda pointed out by
Professor (now Governor) Thompson). Several months before Miranda was handed down, one commenta
tor suggested that “[a] determined Supreme Court might attempt to surmount the [secrecy] problem" by
declaring that a defendant’s claim of involuntanness “must be accepted as true . . . unless the police can
produce some reliable evidence such as a tape-recording of the interrogation to refute it," but then
suggested why the Court might stop short of promulgating such a doctrine: “[A] rule that in effect required
a tape-recording as a precondition of a confession's admissibility might be thought too naked an exercise of
control by the Court over state police practices." Developments in the Law—Confessions, supra note 467, at
1021.
573. Silverman v. United States. 365 U.S. 505, 513 (1961) (Douglas, J., concurring) (“[T]he command of
the Fourth Amendment” should not “be limited by nice distinctions turning on the kind of electronic
equipment employed. Rather our sole concern should be whether the privacy of the home was invaded.”);
see Katz v. United States, 389 U.S. 347 (1967) (Justice Douglas' view prevailed).
574. The Donovan rule is said to have had "deep roots" in actual practice “for the longest time." Breitel,
supra note 146. at 9. Lawyers, no less than other persons, “are likely to claim as a right what they desire,
especially if they are accustomed to having it." Cf. R. Perri. Characteristically American 153
(1949) (talking generally about Americans). See also Note. Reaffirmation of Confessions inadmissible
Under McNabb-Mallory. 72 Yale L.J. 1434. 1454-55 n.lOo (1963) (indicating on basis of letters from
various United States attorneys in the spring of 1963 that, if suspect has retained or appointed counsel,
United States attorney attempts to direct law enforcement agents to question suspect “either m the
presence of counsel or. at least, with his consent").
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law enforcers may gain a freer hand over those who, or whose families, lack
the means to summon a lawyer swiftly. To paraphrase Justice Jackson: There
is no more effective practical guaranty against police overreaching than to
require that the poor and bewildered be subjected to police interrogation in no
greater measure than the affluent and sophisticated. Conversely, nothing
opens the door to abuse so effectively as to allow the police to pick and choose
only the less fortunate to be the subjects of secret interrogation and thus to
escape the outcry from the bar (if not the public) that might be visited upon
them if all segments of society were so affected.575
It is not enough to vindicate the prestige of the lawyer when he has entered
the proceedings, but otherwise to vindicate the prestige of the police officer.
Nor, to return to Massiah, is it enough to dramatize the ideal of the adversary
system when the issue is forced into the open by the commencement of
judicial proceedings, but otherwise to look away when in-custody interroga
tion takes place under conditions undermining a suspect’s constitutional
rights.
Symbols are important, but more is needed. “[I]t is not sufficient to save
the Redwoods [and] the Everglades . . . ; it is equally essential to protect the
esthetic quality of farmlands and to improve Coney Island.” 576
575. C/ Railway Express Agency, Inc. v. New York. 336 U.S. 106. 112-13 (1949) (Jackson. J.,
concurring).
576. R. Dubos, The Genius of the Place 7 (1970) (H. Albright Conservation Lectureship). I am
indebted to my colleague. Joseph L. Sax, for calling this monograph to my attention.
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solution is necessary, and suggests statutory changes that would
achieve a result consistent with the interests of all parties and with
the purposes of the FOIA.
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I. Introduction
A. THE HISTORICAL FRAMEWORK

In passing the Freedom of Information Act (FOIA)1 in 1966, Congress
intended to strike a balance between the public’s right to know and the
government’s need to keep certain information confidential.2 Nonetheless,
Congress made clear that the emphasis of the Act was “the fullest responsible
disclosure.”3 This emphasis was necessary because of the inadequacies of
existing statutory provisions that were originally intended to promote disclo
sure, particularly section 3 of the Administrative Procedure Act of 1946.4
The disclosure provisions of section 3 were founded on the theory that
“administrative operations and procedures are public property which the
general public, rather than a few specialists or lobbyists, is entitled to know or
have ready means of knowing with definiteness and assurance.”5 Soon after
enactment, however, it became apparent that the provisions of section 3 had
been so vaguely drawn and had left so much discretion to the agencies
charged with interpreting them that the section had become, in fact, a basis
for withholding information.6 Thus, “matters of official record” were made
available only to “persons properly and directly concerned,”7 which placed
1. 5 U.S.C. § 552 (1976).
2. S. Rep. No. 813, 89th Cong., 1st Sess. 3 (1965), reprinted in Subcomm, on Administrative
Practice and Procedure of the Comm, on the Judiciary, 93d Cong., 2d Sess., Freedom of
Information Act Source Book 38 (Comm. Print 1974) [hereinafter cited as 1974 Source Book]; H R.
Rep. No. 1497, 89th Cong., 2d Sess. 6 (1966), reprinted in 1974 Source Book, supra, at 27. This article
focuses mainly on the interests of those who request or submit material, but also discusses in some contexts
the concerns of agencies and of persons other than submitters who may be the subjects of information.
3. S. Rep. No. 813, supra note 2, at 3, 1974 Source Book at 38; see H.R. Rep. No. 1497, supra note 2,
at 12, 1974 Source Book at 33 (FOIA “provides the necessary machinery to assure the availability of
Government information necessary to an informed electorate”).
4. 60 Stat. 238 (1946) (formerly codified at 5 U.S.C. § 1002).
5. H.R. Rep. No. 752, 79th Cong., 1st Sess. 198 (1945), quoted in H.R. Rep. No. 1497, supra note 2, at
3, 1974 Source Book at 24.
6. See H.R. Rep. No. 1497, supra note 2, at 5-6, 1974 Source Book at 26-27; S. Rep. No. 813, supra
note 2, at 5, 1974 Source Book at 40.
7. Administrative Procedure Act of 1946, ch. 324, § 3, 60 Stat. 238 (1946) (formerly codified at 5 U.S.C.
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the burden on the requester to demonstrate a need for the information.
Moreover, an agency could hold any information “confidential for good cause
found,” and matters relating to any function of the United States requiring
secrecy “in the public interest” or “relating solely to the internal management
of an agency” were excluded from section 3 entirely.*
8
After several legislative attempts to correct this problem,9 Congress
replaced the general language of section 3 with a provision in the FOIA that
“any person” is entitled to access to identifiable agency records, regardless of
that person’s reason for wanting the information.10 The burden of withhold
ing information is on the Government11 and must be justified on the basis of
one of nine specific exemptions enumerated in the Act.12 Aggrieved individu
als may appeal to the courts, where their claims are to receive prompt
attention.13 The Senate report on the bill that became the FOIA summarized
Congress’ efforts:
At the same time that a broad philosophy of “freedom of
information” is enacted into law, it is necessary to protect certain
equally important rights of privacy with respect to certain informa
tion in Government files ....
It is not necessary to conclude that to protect one of the
interests, the other must, of necessity, either be abrogated or
substantially subordinated. Success lies in providing a workable
formula which encompasses, balances, and protects all interests,
yet places emphasis on the fullest responsible disclosure.14

Congress has consistently reaffirmed this emphasis on disclosure and made
clear that the balance it struck in the original FOIA is the appropriate one.
Following congressional hearings beginning in 1972, it concluded that “the
efficient operation of the Freedom of Information Act has been hindered by 5
years of foot-dragging by the Federal Bureaucracy.”15 The problems were
seen to be procedural rather than substantive,16 and therefore the changes
proposed were also, with a few exceptions, procedural in nature. The
§ 1002).
8. Id.
9. See H.R. Rep. No. 1497, supra note 2, at 2-3, 1974 Source Book at 23-24; S. Rep. No. 813, supra
note 2, at 3-4, 1974 Source Book at 38-39.
10. 5 U.S.C. § 552(a)(3) (1976). In the 1974 amendments to the FOIA the provision for access to
“identifiable” records was changed to provide access to records that have been “reasonably describe[d]” by
the person making the request. Pub. L. No. 93-502, § 1, 88 Stat. 1561 (codified at 5. U.S.C. § 552(a)(3)(A)
(1976)).
11. 5 U.S.C. § 552(a)(4)(B) (1976).
12. 5 U.S.C. § 552(b)(l)-(9) (1976).
13. 5 U.S.C. § 552(a)(4)(B), (D) (1976).
14. S. Rep. No. 813, supra note 2, at 3, 1974 Source Book at 38.
15. H.R. Rep. No. 1419, 92nd Cong., 2d Sess. 8 (1972), reprinted in Subcomm, on Government
Information and Individual Rights of the Comm, on Government Operations, 94th Cong.,
1st Sess., Freedom of Information Act and Amendments of 1974 at 15 (Comm. Print 1975)
[hereinafter cited as 1975 Source Book]; see H R. Rep. No. 876, 93rd Cong., 2d Sess. 2 (1974), reprinted
in 1975 Source Book, supra, at 122; S. Rep. No. 854,93rd Cong., 2d Sess. 1 (1974), reprinted in 1975
Source Book, supra, at 153.
16. See S. Rep. No. 854, supra note 15, at 1, 1975 Source Book at 153.
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proposals were designed to “facilitate freer and more expeditious public
access to government information, to encourage more faithful compliance
with the terms and objectives of the FOIA, to strengthen the citizen’s remedy
against agencies and officials who violate the Act, and to provide for closer
congressional oversight of agency performance under the Act.”17 Thus, when
Congress enacted the 1974 amendments18 over a presidential veto,19 it
reaffirmed its original goal of establishing workable standards for determining
which records should be open to public inspection.20 Indeed, if any shift in
congressional emphasis took place at that time, it was in the direction of
affording even greater protection to disclosure interests vis-a-vis the govern
ment interests in protecting confidential information.21 The sponsor of the
Senate bill,22 Senator Edward Kennedy, observed: “[SJecret government too
easily advances narrow interests at the expense of the public interest.”23
Perhaps with the lessons of Watergate in mind, he added:

We should keep in mind that it does not take marching armies to
end republics. Superior firepower may preserve tyrannies, but it is
not necessary to create them. If the people of a democratic nation
do not know what decisions their government is making, do not
know the basis on which those decisions are being made, then their
rights as a free people may gradually slip away, silently stolen when
decisions which affect their lives are made under the cover of
secrecy.24

The latest amendment to the FOIA,25 like its predecessors, represented a
liberalizing effort to combat what Congress regarded as a restrictive interpre
tation of the Act, in this instance by the courts. In conjunction with a
provision that most meetings of government agencies shall be open to the
public, Congress amended exemption 3 of the FOIA26 to reverse an expansive
Supreme Court interpretation of that provision.27 That this reversal was
17. Id. at 1, 1975 Source Book at 153; see HR. Rep. No. 876. supra note 15, at 5, 1975 Source Book
at 125 (“This bill seeks to reach the goal of more efficient, prompt, and full disclosure of information
. . . .”).
18. Freedom of Information Act, Pub. L. No. 93-502, 88 Stat. 1561 (1974) (codified at 5 U.S.C. § 552
(1976)).
19. 10 Weekly Comp, of Pres. Doc. 1318 (Oct. 21, 1974).
20. See S. Rep. No. 854, supra note 15, at 7, 1975 Source Book at 159; Clement, The Rights of
Submitters to Prevent Agency Disclosure of Confidential Business Information: The Reverse Freedom of
Information Act Lawsuit, 55 Texas L. Rev. 587, 597 (1977) (Congress reaffirmed commitment to
disclosure as chief policy of FOIA); cf Department of Air Force v. Rose, 425 U.S. 352, 361 (1976) (FOIA
exemptions “do not obscure the basic policy that disclosure, not secrecy, is the dominant objective of the
Act”).
21. See generally S. Rep. No. 854, supra note 15, at 5-35, 1975 Source Book at 157-87; H.R. Rep No.
876, supra note 15, at 5-11, 1975 Source Book at 125-31.
22. S. 2543, 93rd Cong., 2d Sess. (1974).
23. S. Rep. No. 854, supra note 15, at 5, 1975 Source Book at 157.
24. Id.
25. Government in the Sunshine Act, Pub. L. No. 94-409, § 5, 90 Stat. 1247 (1976) (codified at 5
U.S.C.A. §§ 551, 552, 552b (West Supp. 1978)).
26. 5 U.S.C. § 552(b)(3) (1976).
27. H R. Rep. No. 1441,94th Cong., 2d Sess. 14 (1976); see notes 272-337 infra and accompanying text.
In FAA v. Robertson, 422 U.S. 255 (1975), the Supreme Court determined that a statute giving the Federal
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accomplished quietly and with virtually no opposition indicates again that
Congress was quite willing to step in not only to redress any improper
balancing of interests under the Act, but also to avert frustration of the
purposes of the Act, whether by bureaucratic recalcitrance, as in 1974, or by
improper court interpretation, as in 1975.
Because the Act focuses on disclosure, it is silent on the rights of persons
other than requesters of information to enforce its provisions. In a recent
series of cases, however, individuals who have supplied information to the
government have begun to voice their concerns about the release of that
information, particularly when it involves trade secrets or other data the
release of which might injure their competitive position.28 Thus was born the
Aviation Administrator discretion to withhold certain kinds of information was sufficient to render that
information “specifically exempted from disclosure by statute” within the meaning of exemption 3 of the
FOIA. Id. at 267; see 5 U.S.C. § 522(b)(3) (1976); notes 264-68 infra and accompanying text.
28. See, e.g., Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1198 (7th Cir. 1978) (Sears sought to
prevent disclosure of affirmative action plans to priest); Planning Research Corp. v. FPC, 555 F.2d 970,
971 (D.C. Cir. 1977) (supplier of services sought injunction against release of information relating to
contract with FPC); Parkridge Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1094 (E.D.
Tenn. 1977) (hospital sought permanent injunction against release of financial information to Blue Cross);
General Dynamics Corp. v. Dunlop, 427 F. Supp. 578, 579 (E.D. Mo. 1976) (General Dynamics sought
permanent injunction against disclosure of affirmative action plans relating to government contract),
vacated sub nom. General Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir. 1978); Sonderegger v.
United States Dep’t of Interior, 424 F. Supp. 847, 848 (D. Idaho 1976) (victims of Teton Dam disaster
sought to halt release of accident claim file); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 159
(D.D.C. 1976) (insurance company challenged release of affirmative action plans), cert, before judgment
denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe, 424 F. Supp. 744, 746-47 (D. Md.
1976) (oil and gas rights lessee claimed exemption from release of report); Holiday Inns, Inc. v. Kleppe, 13
FEP Cas. 1337 (W.D. Tenn. 1976) (employer sought preliminary injunction against release of information
to member of public); Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 816 (E.D. Va. 1976)
(employer sought injunctive relief against disclosure to potential litigants in employment discrimination
suits); Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 173-74 (D. Del. 1976) (Chrysler challenged release
of affirmative action plans and Compliance Review Reports submitted to Defense Supply Agency),
vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466
(1978); Sea-Land Services, Inc. v. Morton, 11 Empl. Prac. Dec. (CCH) 1] 10,792, at 7333 (D.D.C. 1976)
(Sea-Land sought to prevent Maritime Commission from releasing affirmative action plans to public);
Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828 (D.D.C. Dec. 9, 1975) (employer sought to enjoin
disclosure of affirmative action plans to Associate Treasurer of Atonement Friars); Save the Dolphins v.
United States Dep’t of Commerce, 404 F. Supp. 407, 408-09 (N.D. Cal. 1975) (intervenor challenged
request for film prepared under auspices of National Marine Fisheries Service); Burroughs Corp. v.
Schlesinger, 403 F. Supp. 633, 634 (E.D. Va. 1975) (Burroughs sought to prohibit disclosure to competitor
of information submitted in connection with unsuccessful bid for Navy contract); GTE Sylvania, Inc. v.
Consumer Prod. Safety Comm’n, 404 F. Supp. 352, 357 (D. Del. 1975) (GTE sought preliminary
injunction against release to public of television-related accident data summary sheets), perm, injunction
granted, 443 F. Supp. 1152 (D. Del. 1977); Lawyers Coop. Publ. Co. v. Schlesinger, No. 74-212 (W.D.N.Y.
Apr. 22, 1975) (employer sought to enjoin release of affirmative action plans); McCoy v. Weinberger, 386
F. Supp. 504, 505-06 (W.D. Ky. 1974) (nursing home operator sought preliminary injunction against
disclosure to competitor of cost reports filed with HEW); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp.
292, 294 (C.D. Cal. 1974) (employer sought to limit release of employment data to Los Angeles Chapter of
National Organization for Women); Neal-Cooper Grain Co. v. Kissinger, 385 F. Supp. 769, 771-73
(D.D.C. 1974) (importer sought to enjoin disclosure by Customs Service to Mexican government of
documents filed to obtain permission to import fertilizer); Sears, Roebuck & Co. v. GSA, 384 F. Supp. 996,
999 (D.D.C. 1974) (Sears sought to prevent disclosure of affirmative action plans), stay dissolved, 509 F.2d
527 (D.C. Cir. 1974) (per curiam), modified on remand, 402 F. Supp. 378 (D.D.C. 1975), rev’d in part, affd
in part, and remanded, 553 F.2d 1378 (D.C. Cir. 1977); United States Steel Corp. v. Schlesinger, 8 FEP
Cas. 923 (E.D. Va. 1974) (employer challenged release of affirmative action plans), affd sub nom.
Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977):
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reverse FOIA lawsuit, in which a private party seeking to prevent the
disclosure of information under the FOIA sues in federal court to restrain
that disclosure.29
Reverse FOIA cases are of relatively recent vintage; the first such case was
decided in 1973.30 At the time of the original enactment of the FOIA in 1966,
and again at the time of the 1974 and 1976 amendments, Congress did not
Westinghouse Elec. Corp. v. Schlesinger, 392 F. Supp. 1246, 1247-48 (E.D. Va. 1974) (Westinghouse
challenged release of employment data to Hill House Association), affd, 542 F.2d 1190 (4th Cir. 1976),
cert, denied. 431 U.S. 924 (1977); Charles River Park “A”, Inc. v. HUD, 360 F. Supp. 212, 212-13 (D.D.C.
1973) (developer sought permanently to enjoin release of financial information submitted to HUD), rev’d
and remanded, 519 F.2d 935 (D.C. Cir. 1975); cf. Westinghouse Elec. Corp. v. United States Nuclear
Regulatory Comm’n, 555 F.2d 82, 84-85 (3d Cir. 1977) (challenge to rule of practice relating to public
inspection of documents containing proprietary information); Union Oil Co. v. FPC, 542 F.2d 1036, 1037
(9th Cir. 1976) (challenge to FPC orders requiring detailed information on natural gas reserves and to
policy on confidentiality); Pennzoil Co. v. FPC, 534 F.2d 627, 628-29 (5th Cir. 1976) (challenge to FPC
order instituting investigation to update earlier staff study requiring gas producers to furnish additional
offshore reserve information and making responses matter of public record); Continental Oil Co. v. FPC,
519 F.2d 31, 32-33 (5th Cir. 1975) (challenge to FPC order requiring disclosure by interstate natural gas
companies of detailed intrastate sales information and to power to release information under FOIA);
Pharmaceutical Mfrs. Ass’n v. Weinberger, 401 F. Supp. 444, 445 (D.D.C. 1975) (challenge to FDA
regulations concerning disclosure of information submitted by persons seeking approval to test and market
drugs), modified, 411 F. Supp. 576 (D.D.C. 1976).
29. In the suits brought to date the party seeking to prevent disclosure has usually been the business or
corporation that originally submitted the information to the government. See, e.g., Sears Roebuck & Co. v.
Eckerd, 575 F.2d 1197, 1198 (7th Cir. 1978); Planning Research Corp. v. FPC, 555 F.2d 970 (D.C. Cir.
1977); Parkridge Hospital, Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1194 (E.D. Tenn. 1977);
General Dynamics Corp. v. Dunlop, 427 F. Supp. 578, 579 (E.D. Mo. 1976), vacated sub nom. General
Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir. 1978); Sonderegger v. United States Dep’t of
Interior, 424 F. Supp. 847, 848 (D. Idaho 1976); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 154
(D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe,
424 F. Supp. 744, 746 (D. Md. 1976); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337, 1337 (W.D. Tenn.
1976); Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 816 (E.D. Va. 1976); Chrysler Corp. v.
Schlesinger, 412 F. Supp. 171, 173-74 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted
sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Sea-Land Services, Inc. v. Morton, 11 Empl.
Prac. Dec. (CCH) fl 10,792, at 7333 (D.D.C. 1976); Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828
(D.D.C. Dec. 9, 1975); Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634 (E.D. Va 1975); GTE
Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 404 F. Supp. 352, 357 (D. Del. 1975), perm, injunction
granted, 443 F. Supp 1152 (D. Del. 1977); Lawyers Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 2
(W.D.N.Y. Apr. 22, 1975); McCoy v. Weinberger, 386 F. Supp. 504, 505-06 (W.D. Ky. 1974); Hughes
Aircraft Corp. v. Schlesinger, 384 F. Supp. 292, 294 (C.D. Cal. 1974); Neal-Cooper Grain Co. v. Kissinger,
385 F. Supp 769, 771-73 (D.D.C. 1974); Sears, Roebuck & Co. v. GSA, 384 F. Supp. 996, 999 (D.D.C.
1974) , stay dissolved, 509 F.2d 527 (D.C. Cir. 1974) (per curiam), modified on remand, 402 F. Supp. 378
(D.D.C. 1975), rev'd in part, affd in part, and remanded, 533 F.2d 1378 (D.C. Cir. 1977); United States
Steel Co. v. Schlesinger, 8 FEP Cas. 923, 924 (E.D. Va. 1974), affd sub nom. Westinghouse Elec. Corp. v.
Schlesinger,-542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977); Westinghouse Elec. Corp. v.
Schlesinger, 392 F. Supp. 1246, 1247 (E.D. Va. 1974), affd, 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431
U.S. 924 (1977); Charles River Park “A” Inc. v. HUD, 360 F. Supp. 212, 212-13 (D.D.C. 1973), rev'd and
remanded, 519 F.2d 935 (D.C. Cir. 1975). See generally Clement, supra note 20, at 589; Note, Protection
from Government Disclosure—The Reverse-FOIA Suit, 1976 Duke L.J. 330, 332-33 & n.14; Note, ReverseFreedom of Information Act Suits; Confidential Information in Search of Protection, 70 Nw. U.L. Rev.
995, 996 & n.7 (1976). In some cases, however, the plaintiff has raised the privacy rights of others. See, e.g.,
Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1383 (D.C. Cir. 1977) (Sears asserted privacy rights of
employees); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 168 (D.D.C. 1976) (plaintiffs sought to
prevent invasion of employees’ privacy).
30. See Charles River Park “A”, Inc. v. HUD, 360 F. Supp. 212 (D.D.C. 1973), rev'd and remanded,
519 F.2d 935 (D C. Cir. 1975).
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confront the issues raised by reverse FOIA suits.31 Consequently, although
the courts have tried to discern congressional intent in this area, they have
operated with the benefit of very little guidance. Moreover, because of the
complexity of the issues involved, the solutions proposed by others—legal
scholars,32 for example, and administrative agencies33—have served the
interests of neither submitters nor requesters and indeed have resulted in
some instances in the frustration of the rights of requesters under the current
Act. For all of the above reasons, the balancing of the rights of requesters and
submitters necessary to resolve these issues cannot fairly be accomplished
without changes in the Act itself.
A review of the specific problems raised by the cases, the unaddressed
issues lurking in the litigation, and the responses thus far attempted demon
strates the accuracy of this conclusion. After a brief survey of the scope of the
problem, this article reviews four major areas in which reverse FOIA actions
have generated problems: Procedures at the agency level, difficulties in
establishing claims for relief, jurisdictional problems, and problems of venue
and attorneys’ fees. Based on this review, the article closes with a number of
suggestions for congressional action. Because the response suggested here is
largely procedural, it, like the 1974 amendments to the Act, does not disturb
the growing body of case law interpreting the exemptions to the FOIA.34 The
31. Because reverse FOIA cases did not begin to appear in the courts with any regularity until 1974, it is
unlikely that Congress was aware of their existence at the time of the 1974 amendments to the Act.
Certainly these suits were not contemplated in 1966 at the time of the original enactment. Not until the
1976 amendments did the legislative history suggest any awareness of these cases, and then only by an
oblique reference in the House report to Charles River Park “A”, Inc. v. HUD, 519 F.2d 835 (D C. Cir.
.
1975)
See H.R. Rep. No. 880, 94th Cong., 2d Sess., Part I, 23, reprinted in [1976] U.S. Code Cong. &'Ad.
News 3687. Even then Congress gave no indication of its desire to resolve any of the problems raised by
these suits. In the fall of 1977, however, both the House Subcommittee on Government Information and
Individual Rights of the Committee on Government Operations and the Senate Subcommittee on
Administrative Practice and Procedure of the Committee on the Judiciary held hearings on the problems
created by reverse FOIA actions. In opening the House hearings subcommittee chairman Richardson
Preyer acknowledged that “there are no guidelines in the Act for the handling of these lawsuits” and that
therefore “legislation may be necessary.” Business Record Exemption of the Freedom of Information Act:
Hearings Before a Subcommittee of the Committee on Government Operations, 95th Cong., 1st Sess. 3
(1977) (statement of Rep. Richardson Preyer) [hereinafter cited as 1977 Hearings (House)]; see Freedom of
Information Act: Hearings Before the Subcommittee on Administrative Practice and Procedure of the
Committee on the Judiciary, 95th Cong., 1st Sess. 1 (1977) (statement of Sen. James Abourezk,
Subcommittee Chairman) (subcommittee to consider novel procedural aspects of reverse suits) [hereinafter
cited as 1977 Hearings (Senate)]; notes 161-85 infra and accompanying text. The committee has recently
published a report on its conclusions. See H.R. Rep. No. 1382, 95th Cong., 2d Sess. (1978).
32. See generally Clement, supra note 20 ; Drachsler, FOIA and the "Right” of Non-disclosure, 28 Ad. L.
Rev. 1 (1976); Note, supra note 29, 1976 Duke L.J.; Note, Would Macy's Tell Gimbel's: GovernmentControlled Business Information and the Freedom of Information Act, Forwards & Backwards, 6 Loy. Chi.
L.J. 594 (1975); Note, "Reversing” the Freedom of Information Act: Congressional Intention or Judicial
Invention?, 51 St. John’s L. Rev. 734 (1977); see also Connolly & Fox, Employer Rights and Access to
Documents under the Freedom of Information Act, 46 Fordham L. Rev. 203 (1977); O’Reilly,
Government Disclosure of Private Secrets under the Freedom of Information Act, 30 Bus. Law. 1125 (1975);
Patten & Weinstein, Disclosure of Business Secrets Under the Freedom of Information Act: Suggested
Limitations, 29 Ad. L. Rev. 193 (1977).
33. See notes 76-123 infra and accompanying text.
34. See, e.g., Department of Air Force v. Rose, 425 U.S. 352 (1976); Bristol-Meyers Co. v. FTC, 424
F.2d 935 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970); Morton-Norwich Prods., Inc. v. Mathews, 415 F.
Supp. 78 (D.D.C. 1976); National Parks & Conservation Ass’n v. Morton, 351 F. Supp. 404 (D.D.C. 1972).
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proposed solution is thus limited to an attempt to address only those problems
raised by reverse FOIA litigation. It is hoped, therefore, that the proposal will
attract the support of all persons concerned with the Act’s continued vitality.
B. THE SCOPE OF THE PROBLEM

Perhaps the easiest way to illustrate the problems raised by reverse FOIA
actions is to consider a recent case that has both reverse and direct FOIA
aspects, Metropolitan Life Insurance Co. v. Usery.*35 Early in 1975 the District
of Columbia Chapter of the National Organization for Women (NOW) began
a study of employment discrimination against women in the insurance
industry.36 To assist them in their efforts, on August 9, 1975, NOW requested
the Insurance Compliance Staff of the Social Security Administration37 to
provide certain information filed with the agency by four insurance compa
nies—The Equitable Life Assurance Society of the United States, John
Hancock Mutual Life Insurance Company, Metropolitan Life Insurance
Company, and Prudential Insurance Company of America. The companies
had filed this information, which related to their employment of women and
minority group members, because the Insurance Compliance Staff is responsi
ble for monitoring insurance industry compliance with Executive Orders
11,246 and 11,375, prohibiting discrimination in employment by federal
contractors.38 Under the FOIA the agency was required to respond to NOW’s
request within ten days.39
The agency informed the insurance companies of NOW’s request and told
them that it intended to comply unless enjoined by the courts.40* The
rev'd on other grounds, 498 F.2d 765 (D.C. Cir. 1974); Consumers Union of United States, Inc. v. Veterans
Admin., 301 F. Supp. 796 (S.D.N.Y. 1969). See generally Note, The Freedom of Information Act: A SevenYear Assessment, 74 Colum. L. Rev. 895, 929-57(1974).
35. 426 F. Supp. 150 (D.D.C. 1976), consolidated with National Org. for Women v. SSA, No. 76-0087
(D.D.C., filed Jan. 16, 1976), cert, before judgment denied, 431 U.S. 924 (1977).
36. Complaint para. 3 & Exhibit B, National Org. for Women v. SSA, No. 76-0087 (D.D.C., filed Jan.
16, 1976), consolidated with and reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150
(D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977).
37. Authority for enforcing the affirmative action requirements imposed on federal contractors is vested
in the Secretary of Labor, who has delegated this authority to the Director of the Department of Labor’s
Office of Federal Contract Compliance Programs. This agency has in turn delegated to various other
federal agencies the responsibility of reviewing and ruling initially on the adequacy of a contractor’s
affirmative action efforts. The Insurance Compliance Staff is the compliance agency for the insurance
industry. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. at 154 n.l.
38. 426 F. Supp. at 154; see Exec. Order No. 11,246, 3 C.F.R. 567 (1965), reprinted in 42 U.S.C. §
2000(e), at 10,294 (1970), Exec. Order No. 11,375, 32 Fed. Reg. 14,303, reprinted in 42 U.S.C. § 2000(e), at
10,294 (1970); 41 C.F.R. §§ 60-2.1 to 60-2.32 (1977); 41 C.F.R. §§ 60-60.1 to 60-60.9 (1977).
39. See 5 U.S.C. § 552(a)(6)(A)(i) (1976).
40. The Insurance Compliance Staff informed Metropolitan of NOW’s request on August 20, 1975. The
agency told the company that unless enjoined by a court, it would comply with that request by August 25,
1975, at the earliest. Complaint para. 19. Prudential and John Hancock received similar notices. Answer of
Prudential para. 20; Answer of John Hancock para. 20. Notification of the submitters was informal and
with one exception was not required by agency regulations. See 41 C.F.R. §§ 60-40.3, 60-40.4 (1974). But
cf. Letter from Donald Elisburg, Ass’t Sec’y for Employment Standards, Dep’t of Labor, to Representative
Paul N. McCloskey, Jr. (Dec. 2, 1977), reprinted in 1977 Hearings (House), supra note 31, at 31 (informal
agency practice is to notify submitters of requests for affirmative action plans and to provide them with
opportunity to object to disclosure).
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companies objected to disclosure and claimed that the documents fell under
exemptions 3, 4, 6, and 7 of the Act.41 This contention was rejected by the
agency, which determined that almost all the information contained in the
documents was subject to mandatory disclosure under the FOIA.42 The
companies, with the exception of Equitable,43 appealed to the Office of
Federal Contract Compliance Programs of the Department of Labor.44 Before
this appeal one of the companies, Metropolitan, filed a reverse FOIA suit in
the United States District Court for the Southern District of New York
seeking to enjoin the disclosure to NOW of any of the requested information
relating to Metropolitan.45 NOW was neither joined in the action nor
informed by Metropolitan of its filing.46
NOW first learned of Metropolitan’s suit only after the defendants in the
suit, the Insurance Compliance Staff and the Office of Federal Contract
Compliance Programs, had entered into a stipulation temporarily prohibiting
them from disclosing the information relating to Metropolitan.47 NOW was
then faced with two choices: To attempt to intervene in Metropolitan’s New
York action, or to bring its own FOIA suit in the District of Columbia. NOW
41. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. at 154-55.
42. Id. at 155 & n.5.
43. Equitable withdrew its objections to disclosure after the Insurance Compliance Staff issued its
decision. Id. at 154 n.4; see Settlement Agreement and Stipulation of Dismissal paras. 6, 7. The company
was then dismissed from the case. Notice of Dismissal, National Org. for Women v. SSA, No. 76-0087
(D.D.C. Feb. 9, 1976).
44. 41 C.F.R. § 60-60.4(d) (1974 & 1977) provides:
(d) Public Access to Information. Information obtained from a contractor under Subpart B
will be subject to the public inspection and copying provisions of the Freedom of Information
Act, 5 U.S.C. 552. Contractors should identify any information which they believe is not
subject to disclosure under 5 U.S.C. 552, and should specify the reasons why such information
is not disclosable. The Contract Compliance Officer will consider the contractors [sic] claim
and make a determination, within 10 days, as to whether the material in question is exempt
from disclosure. The contract compliance officer will inform the contractor of such a
determination. The contractor may appeal that ruling to the Director of OFCC within 10
days. The Director of OFCC shall make a final determination within 10 days of the filing of
the appeal. However, during the conduct of a compliance review or while enforcement action
against the contractor is in progress or contemplated within a reasonable time, all information
obtained from a contractor under Subpart B except information disclosable under §§ 60-40.2
and 60-40.3 of this chapter is to be considered part of an investigatory file compiled for law
enforcement purposes within the meaning of 5 U.S.C. 552(b)(7), and such information
obtained from a contractor under Subpart B shall be treated as exempt from mandatory
disclosure under the Freedom of Information Act during the compliance review.
45. Complaint, Metropolitan Life Ins. Co. v. Dunlop, No. 75-4182 (S.D.N.Y., filed Aug. 22, 1975).
Metropolitan filed its complaint before appealing to the agency because it had been notified by the
Insurance Compliance Staff on August 20, 1975, that the information might be disclosed to NOW as early
as August 25, 1975. Disclosure, the company asserted, would violate the agency’s appeal procedures in 41
C.F.R. § 60-60.4(d) (1974). Id. para. 22. Metropolitan claimed that the agency procedures provided for an
appeal to the Office of Federal Contract Compliance Programs within ten days of agency notice. Id. para.
21. The Insurance Compliance Staff had thus apparently taken the position that although an appeal was
available, the agency could not withhold disclosure pending that appeal. Id. para. 22; see notes 145-54 infra
accompanying text.
46. Complaint paras. 36, 37, 39, National Org. For Women v. SSA, No. 76-0087 (D.D.C., filed Jan. 16,
1976).
47. Id. para. 22.
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was also confronted with the possibility that regardless of which choice it
exercised, the litigation might not continue in just one or even two forums,
because separate reverse FOIA actions might be filed at any moment in
several different forums by the other companies whose information NOW had
requested—John Hancock, Equitable, and Prudential.
In an effort to prevent those actions and thus avoid the necessity of
intervention in several suits, NOW filed an action under the FOIA to compel
the disclosure of the documents.48 This suit was brought in the District of
Columbia, where NOW joined as defendants with the two government
agencies the four insurance companies whose information was involved. After
protracted preliminary legal argument on whether Metropolitan’s and
NOW’s cases should proceed together or apart,49 the actions were eventually
consolidated in the District of Columbia.50 The United States District Court
for the District of Columbia stayed judicial proceedings pending a final
agency decision on the companies’ administrative appeal.51 On July 19, 1976,
the Office of Federal Contract Compliance Programs substantially affirmed
the initial agency decision.52 This decision was based on a determination that
none of the exemptions to the FOIA relied on by the companies was
applicable.53 Immediately thereafter the District Court for the District of
Columbia issued a temporary restraining order enjoining the release of the
documents pending a hearing on the companies’ motion for a preliminary
injunction.54 Pursuant to the FOIA requirement of de novo review of agency
determinations,55 evidentiary hearings on the preliminary injunction were
held on September 8, 10, 13, and 14, 1976.56 On December 6, 1976, the court
issued its order granting in part and denying in part the companies’ motion.57
Over three years have passed since NOW made its original request for the
documents, and the suit has yet to reach a final resolution.58
Cases like this raise four major issues that affect the interests both of those
who have provided information to the government and of those who are
seeking its release. The first issue involves the procedures that govern agency
48. National Org. for Women v. SSA, No. 76-0087 (D.D.C. filed Jan. 16, 1976). NOW did not file its
complaint until January because it believed, based on several communications with the agencies involved,
that compliance with its request would soon obviate the need for litigation. Complaint paras. 19-28.
49. See Motion for Preliminary Injunction to Restrain Defendants From Prosecuting Related Actions in
Other Forums Pending the Determination of This Action; notes 533-57 infra and accompanying text.
50. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. at 155 & n.7.
51. Id. at 155; see Order to Transfer, Metropolitan Life Ins. Co. v. Dunlop, No. 75-4182 (S.D.N.Y. Apr.
29, 1976).
52. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. at 155.
53. Id. at 155 n.6.
54. Id. at 155.
55. 5 U.S.C. § 552(a)(4)(B) (1976); see notes 188-249 infra and accompanying text (critique of court’s
reliance on this provision for holding evidentiary hearings in reverse FOIA case).
56. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. at 155 n.8.
57. 426 F. Supp. at 156.
58. The Supreme Court denied the companies' petition for certiorari before judgment. Prudential Ins.
Co. v. National Org. for Women, 431 U.S. 924 (1977). Appeals to the United States Court of Appeals for
the District of Columbia Circuit have been filed by all paries. Oral argument on these appeals has been
stayed pending the Supreme Court’s decision in Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978) (granting
certiorari in Chrysler Corp. v. Schlesinger, 565 F.2d 1172 (3d Cir. 1977)). Order, National Org. for Women
v. SSA, No. 76-2119 (D.C. Cir., filed Mar. 27, 1978).
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decisionmaking regarding the disclosure of information. For example, in
Metropolitan the agency informed the submitters that a request for informa
tion had been received and considered their views on disclosure.59 Agencies
have not always, however, afforded submitters a meaningful opportunity to
contest disclosure. Furthermore, even when procedures to bring the submitter
into the decisionmaking process have been established, agencies have often
disregarded the corresponding rights of requesters to participate in that
process and to receive a timely response to their requests for information, as
required by the FOIA.60 The result has been satisfactory to neither submitters
nor requesters.
The second issue involves the problems that submitters and requesters have
encountered in establishing their claims for review of agency determinations
to disclose information. Most courts, including the court in Metropolitan,
have held that submitters are entitled to judicial review of agency determina
tions regarding disclosure, despite the absence of a provision for review in the
FOIA.61 In determining the scope of that review and the relation of the FOIA
to other provisions of law that restrict disclosure, however, the courts have
been divided in their response. The approaches taken have been unsatisfac
tory to submitters and requesters alike.
The third issue concerns the jurisdiction of the federal courts to review
claims of submitters and requesters, particularly in cases in which both the
requester and the submitter, as well as the agency, are parties to the suit. In
Metropolitan the court based its jurisdiction to review the submitters’ claims
against the agency on the Administrative Procedure Act.62 The court,
however, did not discuss the basis for its assertion of jurisdiction over the
requester’s claims against the submitters. In Metropolitan and other cases that
have neglected to address this issue,63 therefore, it is unclear whether one
private party may properly be joined or intervene in a suit brought by the
other. Moreover, when separate FOIA and reverse FOIA suits are filed by the
requester and the submitter, a prior judgment in one action may collaterally
estop the other.64 The result is that issues may be adjudicated without the full
participation of all affected parties.
Finally, questions remain concerning the appropriate venue for reverse
FOIA claims and the award of attorneys’ fees to particular parties. The
courts’ failure to address these questions has also prevented the full resolution
of the claims of both submitters and requesters.
In Metropolitan all interested parties were able to express their views to
both the agency and the court. In several other reverse FOIA cases, however,
only the persons seeking to prevent disclosure and the agency have par
ticipated.65 Conversely, in several FOIA suits the Government and the
59. See 426 F. Supp. at 154-55; note 40 supra and accompanying text.
60. See notes 114-23 infra and accompanying text.
61. See notes 183-85 infra and accompanying text.
62. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. at 156; see 5 U.S.C. §§ 702, 703 (1970) (amended
1976); notes 186-87 infra and accompanying text.
63. See notes 365-557 infra and accompanying text.
64. See Robertson v. Department of Defense, 402 F. Supp. 1342, 1346-47 (D.D.C. 1975) (court rejected
estoppel claim because plaintiff not represented by federal defendant in earlier action); notes 518-32 infra
and accompanying text.
65. See, e.g., Parkridge Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093 (E.D. Tenn. 1977):
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persons requesting information have been the sole litigants, even when
persons who supplied the information have raised specific objections to its
disclosure.*66 What is needed at a minimum is a procedure, prescribed by the
FOIA itself, that will permit the claims of all persons to be resolved
administratively and will also ensure appropriate judicial review. Only
Congress can establish such a procedure and end the prolonged confusion
that currently exists in the law.67

II. Problems with Agency Procedures

When an agency receives a request for records under the FOIA, it must
make a determination whether to disclose those records.68 Ordinarily that
determination affects only the agency’s own potential interest in nondis
closure and the interest of the requester or of the general public in disclosure.
When someone outside the agency has provided records to the government,
however, that person’s potential interest in nondisclosure is also implicated.
The question then becomes whether the agency should give the submitter an
opportunity to be heard before the disclosure determination.
The FOIA is silent here, as elsewhere,69 on the rights of submitters.
Nevertheless, many agencies have begun to afford some kind of informal
notice and opportunity to contest disclosure to those who have provided
information to the government.70 Some agencies have even begun to amend
General Dynamics Corp. v. Dunlop, 427 F. Supp. 578 (E.D. Mo. 1976), vacated sub nom. General
Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir. 1978); Crown Cent. Petroleum Corp. v. Kleppe, 424
F. Supp. 744 (D. Md. 1976); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337 (W.D. Tenn. 1976);
Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814 (E.D. Va. 1976); Chrysler Corp. v. Schlesinger,
412 F. Supp. 171 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler
Corp. v. Brown, 98 S. Ct. 1466 (1978); Babcock & Wilcox Co. v. Rumsfeld, 70 F.R.D. 595 (N.D. Ohio
1976); Sea-Land Services, Inc. v. Morton, 11 Empl. Prac. Dec. (CCH) U 10,792, at 7333 (D.D.C. 1976);
Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828 (D.D.C. Dec. 9, 1975); Burroughs Corp. v.
Schlesinger, 403 F. Supp. 633 (E.D. Va. 1975); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292 (C.D.
Cal. 1974); Neal-Cooper Grain Co. v. Kissinger, 385 F. Supp. 769 (D.D.C. 1974); Charles River Park “A”,
Inc. v. HUD, 360 F. Supp. 212 (D.D.C. 1973); rev’d and remanded, 519 F.2d 935 (D.C. Cir. 1975).
66. See, e.g., FAA v. Robertson, 422 U.S. 255 (1975) (respondents, associated with Center for Study of
Responsive Law, requested certain Systems Worthiness Analysis Program Reports from FAA; Air
Transport Association, on behalf of airline members who submitted information, objected to disclosure,
but neither it nor airlines were parties to suit); National Parks & Conservation Ass’n v. Morton, 351 F.
Supp. 404 (D.D.C. 1972) (nonprofit educational and scientific organization requested results of audits of
concessions in national parks, annual financial statements, and other financial information from Director
of National Park Service; concessioners who submitted detailed information objected to disclosure, but
were not parties to suit), rev’d, 498 F.2d 765 (D.C. Cir. 1974).
67. The Supreme Court has granted certiorari in Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978)
(granting certiorari in Chrysler Corp. v. Schlesinger, 565 F.2d 1172 (3d Cir. 1977)). Nonetheless, because
only a few of the issues presented by reverse FOIA actions are present in Chrysler, its resolution is unlikely
to alter the need for more comprehensive attention to these problems by Congress.
68. 5 U.S.C. § 552(a)(6)(A) (1976).
69. See notes 28-33 supra and accompanying text.
70. See notes 83-90 infra and accompanying text. See also 1977 Hearings (House), supra note 31, app. 4,
at 237 (letter from John M. Harmon, Ass’t Attorney General, Dep’t of Justice) (agencies ordinarily give
notice, but it may be informal and only a few days in advance of scheduled release of documents).
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their FOIA regulations to provide submitters with notice and a hearing before
any decision on disclosure.71
Although these procedures have enhanced submitter participation in
agency deliberations, they have fully served neither the interests of submitters
nor those of requesters. Submitters have complained that the available
procedures have not provided them with an adequate opportunity to present
their views.72 Requesters have objected to the failure to furnish them with
notice of the submitters’ views or an opportunity to respond to those views.73
Both have good cause for charging that any such procedures are almost
impossible to complete within the time limits set by the FOIA for agency
response to requests for information.74
As a result, submitters have found that their interests are better served by
filing a reverse FOIA lawsuit before the agency’s decision on release has been
made. That approach, however, leaves requesters engaged in an agency
proceeding that has effectively been rendered meaningless by the submitter’s
lawsuit, particularly when, as is usually the case, the submitter is successful in
temporarily restraining disclosure. The adjudication of the issues is thereby
71. See, e.g.. 41 C.F.R. § 60-60.4(d) (1977) (Office of Federal Contract Compliance Programs); 21
F.R. §§ 20.44-20.45 (1977) (Food & Drug Admin.); notes 83-90 infra and accompanying text.
C.
72. See Westinghouse Elec. Corp. v. United States Nuclear Regulatory Comm’n, 555 F.2d 82, 95 (3d
Cir. 1977) (plaintiff charged NRC rulemaking procedure imposed unconstitutional condition on due
process right to participate in hearing); Union Oil Co. v. FPC, 542 F.2d 1036, 1044 n.4 (9th Cir. 1976)
(producers claimed disclosure constituted “taking” under fifth amendment); Chrysler Corp. v. Schlesinger,
412 F. Supp. 171, 178 (D. Del. 1976) (Chrysler claimed disclosure without notice and hearing violated due
process), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct.
1466 (1978); 1977 Hearings (House), supra note 31, at 100, 101, 126-46 (statement of Burt A. Braverman,
attorney for submitter corporations); 1977 Hearings (Senate), supra note 31, at 300-01 (same); 1977
Hearings (House), supra note 31, at 159-60, 164, 170-72 (statement of Charles I. Derr, Senior Vice
President, Machinery & Allied Products Institute); 1977 Hearings (House), supra note 31, at 46 (statement
of Charles W. Stewart, President, Machinery & Allied Products Institute); 1977 Hearings (House), supra
note 31, app. 9, at 270-74 (letter from James T. O’Reilly, attorney); id. app. 10, at 277-79 (letter from
William J. Roche, Vice President, Texas Instruments, Inc.); id. app. 11, at 286-89 (letter from James H.
Hanes, Vice President and General Counsel, Dow Chemical Co.); id. app. 16, at 330-35 (statement of
Coopers & Lybrand); id. app. 18, at 347-49 (letter from Vico E. Henriques, President, Computer and
Business Equipment Manufacturers Association).
73. See Complaint paras. 38-40, National Org. for Women v. SSA, No. 76-0087 (D.D.C., filed Jan. 16,
1976), consolidated with and reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150
(D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); 1977 Hearings (House), supra note 31, at
152, 155-56 (statement of Diane B. Cohn, Freedom of Information Clearinghouse); id. app. 8, at 267-68
(statement of Margaret A. Kohn, Center for Law & Social Policy); 1977 Hearings (Senate), supra note 31,
at 30-31, 39, exhibit 6 (statement of Lois J. Schiffer, Center for Law & Social Policy).
74. 5 U.S.C. § 552(a)(6)(A)(i) (1976); see, e.g., Complaint paras. 23, 24, 27, National Org. for Women v.
SSA, No. 76-0087 (D.D.C., filed Jan. 16, 1976) (on Sept. 15, 1975, plaintiff asked for review of denial of
request; on Oct. 17, 1975, agency informed plaintiff that ten-day extension necessary; as of Jan. 16, 1976,
date complaint filed, no agency action to disclose); 1977 Hearings (House), supra note 31, at 4-5 (statement
of Michael A. James, Dep’y Gen. Counsel, EPA) (pro forma initial denial of FOIA requests made because
impossible to comply with Act’s time requirements); 1977 Hearings (Senate), supra note 31, at 18-19
(statement of Michael A. James, Dep’y Gen. Counsel, EPA) (same); 1977 Hearings (House), supra note 31,
at 96 (statement of Donald Kennedy, Commissioner, FDA) (administrative hearing to determine
confidentiality would “wreak havoc” with FOIA’s 10-day deadline); 1977 Hearings (Senate), supra note 31,
at 41, 49-50 (statement of Charles W. Stewart, President, Machinery & Allied Products Institute)
(statutory time requirements “ridiculous”); id. Exhibit 11, at 300-01 (statement of Burt A. Braverman,
attorney for submitter corps.) (time allowance for submissions in effect constitutes denial of right to
object); notes 127-38 infra and accompanying text.
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prematurely shifted to the courts, and this forces the requester in turn to
intervene in a forum that may be inconvenient or to file an FOIA suit against
the agency in a different forum. This scenario is far removed from the orderly
procedure envisioned by the FOIA of agency action followed by judicial
review.75 It is equally remote from the kind of procedure that anyone
concerned with the rights of both requesters and submitters would create. The
following examination demonstrates the accuracy of these last two state
ments.
A. NOTICE AND OPPORTUNITY TO BE HEARD

An initial problem for submitters has been to obtain notice of a request for
information they have provided to the government and an opportunity to
contest its disclosure. Some agencies have responded to this problem by
permitting individuals who have submitted information to the government to
include at the time of submission a written statement explaining why the
information should not be subject to disclosure.76 The theory behind these
provisions is that the agency can then inform the submitter of the validity of
any claim of confidentiality well in advance of the receipt of a request for
disclosure.77 Some agencies also provide an administrative appeal, in which a
submitter may contest the initial determination on the claim of confidentiali
ty.78
75. See 5 U.S.C. § 552(a)(2), (3), (4)(B)-(G), (6) (1976).
76. See 10 C.F.R. § 2.790(b)(l)(ii) (1977) (Nuclear Regulatory Comm'n); 16 C.F.R. § 1015.18 (1977)
(Consumer Product Safety Comm’n); 17 C.F.R. § 240.24b-2 (1977) (Securities & Exchange Comm’n); 19
C.F.R. § 201.6 (1977) (International Trade Comm’n); 40 C.F.R. § 2.204(e) (1977) (Environmental
Protection Agency); 41 C.F.R. § 60-60.4(d) (1977) (Office of Federal Contract Compliance Programs).
The Federal Trade Commission proposes to adopt this procedure. See 43 Fed. Reg. 3571 (Jan. 26, 1978).
Compare 1977 Hearings (House), supra note 31, app. 6, at 236 (letter from John Harmon, Ass’t Attorney
General) (useful as long as designation not conclusive) and id. app. 10, at 277 (letter from William J.
Roche, Vice-President, Texas Instruments) (suggesting establishment of uniform system) with id. app. 16,
at 329 (statement of Coopers & Lybrand) (submitter views procedure as “costly and time consuming
process” often involving data never subject to request) and id. at 102 (statement of Burt A. Braverman,
attorney for submitter corps.) (procedure presents “intolerable burdens” for submitter and agency,
especially when it is entirely uncertain at time of submission whether data will be requested). See also id. at
153 (statement of Diane B. Cohn, Freedom of Information Clearinghouse) (suggesting procedure for
identification and justification of claim of confidentiality at time of submission that would include
indication whether necessity for confidentiality likely to be altered by time or future events); id. at 70, 95
(statement of Donald Kennedy, Commissioner, FDA) (regulations of Food & Drug Administration
provide for presubmission review only for voluntarily submitted information; submitter has option to
withdraw documents after FDA decision).
77. See, e.g., 10 C.F.R. § 2.790(b)(3), (c) (1977) (Nuclear Regulatory Comm’n) (Commission determines
in advance disclosure status of all data requested to be kept confidential); 21 C.F.R. § 20.44 (1977) (Food &
Drug Admin.) (review limited to voluntarily submitted data); 40 C.F.R. § 2.206 (1977) (Environmental
Protection Agency) (applies to all data whether submitted voluntarily or on request); 1977 Hearings
(Senate), supra note 31, at 18 (statement of Michael A. James, Dep’y Gen. Counsel, EPA) (same); 41
C.F.R. § 60-60.4(d) (1977) (Office of Federal Contract Compliance Programs) (covers all confidentially
submitted data).
78. See, e.g., 41 C.F.R. § 60-60.4(d) (1977) (Office of Federal Contract Compliance Programs). The
determinations of all compliance agencies’ decisions to disclose are appealed to the Office of Federal
Contract Compliance Programs, although the FOIA does not explicitly grant authority for these appeals.
1977 Hearings (House), supra note 31, app. 3, at 210-11 (letter from Donald Elisburg, Ass’t Sec’y for
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Procedures for advance determinations of confidentiality, however, impose
significant burdens on submitters. To obtain an advance determination the
submitter must justify each claim of confidentiality at the time of submission
to the agency even though there may never be a request for the documents.79
In some cases the standard nature of the documents may make this
justification easy. Other cases, however, will require significant effort.
Moreover, because material initially classified as confidential may not remain
so forever, the submitter must periodically furnish additional justification, a
process that increases the submitter’s burden.80 Indeed, this procedure also
increases the burden on agencies; they must respond to each request for an
advance determination of confidentiality, even if that determination may
never prove necessary to protect the documents. This increased burden may
be the reason that even some agencies that have established such a procedure
do not always follow it.81
A process that provides for an advance determination of confidentiality by
its very nature also prevents requesters from having an influence on those
determinations. By the time the agency receives a request for information, it
will have rendered its initial determination on confidentiality. Although
theoretically free to alter that decision on the basis of the requester’s
arguments in favor of disclosure, as a practical matter the agency is unlikely
to do so.
Most agencies that have established procedures for submitters provide, in
addition or as an alternative to an advance determination of confidentiality,82
Enforcement Standards, Dep’t of Labor) (basis for review authority is Executive Order 11,246).
Suggestions have been made that agencies be permitted to certify complete technical or legal issues to an
administrative law judge. See id. app. 9, at 273-74 (statement of James T. O’Reilly, attorney); 1977
Hearings (Senate), supra note 31, exhibit 10, at 292-93 (same); Clement, supra note 20, at 637.
79. See 41 C.F.R. § 60-60.4(d) (1977) (Office of Federal Contract Compliance Programs); 21 C.F.R. §
20.44 (1977) (Food & Drug Admin.); 1977 Hearings (House), supra note 31, at 102, 137-38 (statement of
Burt A. Braverman, attorney); 1977 Hearings (Senate), supra note 31, at 303-04 (same); 1977 Hearings
(House), supra note 31, app. 16, at 325, 329-30 (statement of Coopers & Lybrand); Connolly & Fox, supra
note 32, at 211.
80. See 1977 Hearings (House), supra note 31, app. 16, at 329 (statement of Coopers & Lybrand).
81. For example, the Office of Federal Contract Compliance Programs does not seem to follow its
regulations on advance determinations of confidentiality. See 1977 Hearings (House), supra note 31, at 31
and app. 3, at 212-13; Connolly & Fox, supra note 32, at 211.
82. Compare 1977 Hearings (House), supra note 31, at 9-10 (statement of Michael A. James, Dep’y Gen.
Counsel, EPA) (practice of agency is to notify all submitters whether claim asserted at time of submission
or not) and id. app. 1, at 176 (letter from Michael A. James, Dep’y Gen. Counsel, EPA) (same) and 1977
Hearings (Senate), supra note 31, at 16, 17-18 (statement of Michael A. James, Dep’y Gen. Counsel, EPA)
(same) and 1977 Hearings (House), supra note 31, at 31-32 (letter from Donald Elisburg, Ass’t Sec’y for
Employment Standards, Dep’t of Labor) (Office of Federal Contract Compliance Programs provides
notice of request for information in addition to initial confidentiality request procedure) and 1977 Hearings
(Senate), supra note 31, at 212-13 (same) (notice provided irrespective of initial confidentiality request) with
10 C.F.R. § 2.790 (b)(1) (1977) (Nuclear Regulatory Comm’n) (submitter may request confidentiality
when information submitted) and 40 C.F.R. § 2.203(c) (1977) (Environmental Protection Agency) (failure
to assert claim at time of submission waives later right to notice of request) and 1977 Hearings (Senate),
supra note 31, at 17-18 (statement of Michael A. James, Dep’y Gen. Counsel, EPA) (same). Other agencies
do not believe a response to individual requests for confidentiality is required. 21 C.F.R. § 20.27 (1977)
(Food & Drug Admin.) (marking records confidential raises no obligation on part of FDA to withhold
disclosure or to notify submitter of request for release); 1977 Hearings (House), supra note 31, app. 4 (letter
from Donald Kennedy, Commissioner, FDA) (in light of detailed FDA disclosure regulations, additional
notice would be superfluous); cf. 1911 Hearings (Senate), supra note 31, at 27-28 (statement of Stuart Pape.
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some notice to the submitter at the time a request for the information is
made.83 In some instances these notices expressly inform submitters that an
opportunity for the presentation of their views will be afforded before a
decision is reached;84 in others they state simply that disclosure is imminent
and leave it to the enterprising submitter to decide the best course of action.85
In almost all cases the notices prescribe a time during which the submitter
may respond or within which the determination will be made and disclosure
accomplished.86
Office of Chief Counsel, FDA) (provision for confidential status not independent of statutory exemptions;
status designation constitutes notice). But cf. Connolly & Fox, supra note 32, at 211 (although Office of
Federal Contract Compliance Programs provides for confidentiality request on submission, actual practice
of agency and sixteen compliance agencies subject to its regulations is not to make required advance
determination). The Food and Drug Administration has provided a separate procedure known as
“presubmission review” for voluntarily submitted information and for records with uncertain status under
the FOIA. See 21 C.F.R. § 20.44 (1977); 1977 Hearings (House), supra note 31, at 70, 95 (statement of
Donald Kennedy, Commissioner, FDA).
Several authorities favor the establishment of a uniform requirement that a submitter specify at the time
of submission those items that should remain confidential and append a statement of the basis for the
claimed exemption. See 1977 Hearings (Senate), supra note 31, exhibit 9, at 286-87 (statement of Diane B.
Cohn, Freedom of Information Clearinghouse); 1977 Hearings (House), supra note 31, at 153 (same); 1977
Hearings (Senate), supra note 31, at 43 (statement of Charles W. Stewart, Machinery & Allied Products
Institute); Clement, supra note 20, at 639.
83. 41 C.F.R. § 60-60.4(d) (1977) (Office of Federal Contract Compliance Programs); 1977 Hearings
(House), supra note 31, at 31-32 and app. 3, at 217 (statements of Donald Elisburg, Ass’t Sec’y for
Employment Standards, Dep’t of Labor); 40 C.F.R. §§ 2.204(d), (e), 2.205(e), (f) (1977) (Environmental
Protection Agency); 1977 Hearings (House), supra note 31, app. 1, at 176 (letter from Michael A. James,
Dep’y Gen. Counsel, EPA); cf. 1977 Hearings (Senate), supra note 31, at 9, 13, 27 (statement of Gerald P.
Norton, Dep’y Gen. Counsel, FTC) (general policy is to treat requests by submitters for “confidentiality”
as requests for notice before disclosure). But cf. 21 C.F.R. §§ 20.27, 20.45 to 20.46 (1977) (Food & Drug
Admin.) (consultation only when confidentiality uncertain).
Many agencies appear to believe that submitters should receive some form of notice and opportunity to
contest disclosure before information is released. See 1977 Hearings (House), supra note 31, at 26, 31-32
(statement of Donald Elisburg, Ass’t Sec’y for Employment Standards, Dep’t of Labor); id at 38 (statement
of James Henry, Associate Solicitor for Labor Relations & Civil Rights); id. at 4-8 (statement of Michael A.
James, Dep’y Gen. Counsel, EPA); id. app. 6, at 236-37 (letter from John M. Harmon, Assistant Attorney
General); Clement, supra note 20, at 634-38. But cf. 1977 Hearings (House), supra note 31, at 69, 94-95
(statement of Donald Kennedy, Commissioner, FDA) (FDA does not consider notice to submitter
necessary in all cases; agency guidelines inform submitters of disclosure status, making notice before release
superfluous); 1977 Hearings (Senate), supra note 31, at 5 (statement of Sherman Gardner, Dep’y Comm’r,
FDA) (detailed guidelines on disclosure preferable to administrative notice to submitters); Clement, supra
note 20, at 634-38; Patten & Weinstein, supra note 32, at 204; Note, supra note 29, 70 Nw. U.L. Rev. at
1017.
84. See 21 C.F.R. § 20.45 (1977) (Food & Drug Admin.); 40 C.F.R. § 2.205(e) (1977) (Environmental
Protection Agency); 41 C.F.R. §§ 60-40.3(a)(1), 60-60.4(d) (1977) (Office of Federal Contract Compliance
Programs); 1977 Hearings (House), supra note 31, at 31-32 (statement of Donald Elisburg, Ass’t Sec’y for
Employment Standards, Dep’t of Labor); id. app. 6, at 237 (letter from John M. Harmon, Ass’t Attorney
General); cf. 1977 Hearings (Senate), supra note 31, at 13 (statement of Gerald P. Norton, Dep’y Gen.
Counsel, FTC) (submitter who requests confidential treatment upon submission “generally” provided
opportunity to be heard).
85. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 154-55 (D.D.C. 1975) (Insurance Compliance
Staff of Social Security Administration simply informed insurance companies of NOW’s request;
companies objected on own initiative), cert, before judgment denied, 431 U.S. 924 (1977).
86. See, e.g., 1977 Hearings (House), supra note 31, at 31-32 (statement of Donald Elisburg, Ass’t Sec’y
for Employment Standards, Dep’t of Labor) (regulations of Office of Federal Contract Compliance
Programs require submission of statement of objection within five days; agency determination letter sent to
requester and submitter generally within 10 days; ruling appealable by submitter within 10 days; final
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These procedures, however, present a problem for submitters—the FOIA
requirement that agencies comply with strict timetables in responding to
requests for information. The agency must determine within ten days whether
to comply with an FOIA request.87 A submitter, therefore, has very little time
in which to contest disclosure before the agency determination is made.
A second problem is that some agencies have provided submitters with
only limited notice and opportunity for the presentation of their views.
Regulations of the Food and Drug Administration, for example, require the
agency to notify submitters and obtain their views before disclosure only
when the confidentiality of the documents is “uncertain.”88 Regulations of the
Office of Federal Contract Compliance Programs provide no opportunity at
the time of a request for documents for notice to submitters or solicitation of
their views.89 Unless the submitter obtains an advance determination of
confidentiality, therefore, neither agency may have considered the submitter’s
views on disclosure before it makes its final determination on a request for
material.90
Agencies that have established procedures in response to reverse FOIA
cases have at least afforded submitters some opportunity to contest disclosure
before information is released. Requesters have not fared as well. Unlike
submitters, requesters have been excluded almost entirely from the agency’s
decisionmaking process. This failure to consider requesters’ views threatens to
undermine the delicate balance between disclosure and nondisclosure em
bodied in the FOIA.
The initial difficulty encountered by requesters has been not in obtaining
notice that the agency is about to determine the issue in favor of nondis
closure—an adverse decision is always a possible response to an FOIA
request—but rather in obtaining notice that the submitter of information
objects to disclosure and an opportunity to refute the arguments made by the
submitter. On receipt of a request for information, the common practice is for
the agency to notify the submitter of the request and to give the submitter the
opportunity to argue against disclosure.91 The requester, however, is not
invited to respond to the submitter’s arguments. Indeed, unless the agency has
promulgated regulations setting forth its procedures in detail, the requester
may have no way of knowing that the agency is engaged in any process other
than deciding independently whether the information should be released. In
some instances the requester may not even learn of the submitter’s interest in
agency determination required within 10 days).
87. 5 U.S.C. § 552(a)(6)(A) (1976). The agency has 10 days to determine whether to comply with a
request and 20 days to make a decision on appeal. In “unusual circumstances” the time limits may be
extended, but for no longer than an additional 10 days. 5 U.S.C. § 552(a)(6)(B) (1976); see notes 124-39
infra and accompanying text.
88. See 21 C.F.R. § 20.45 (1977).
89. See 41 C.F.R. § 60-60.4(d) (1977).
90. But see 1977 Hearings (House), supra note 31, at 31 (letter from Donald Elisburg, Ass’t Sec’y for
Employment Standards, Dep’t of Labor) (actual agency practice is to determine confidentiality only after a
request for information received and to provide notice to submitter at that time); id. app. 3, at 212-13 (letter
from Donald Elisburg, Ass’t Sec’y for Employment Standards, Dep’t of Labor) (same); Connolly & Fox.
supra note 32, at 211 (same).
91. See notes 83-90 supra and accompanying text.
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nondisclosure until notified by the agency that it cannot release the informa
tion because it has been enjoined in a reverse FOIA suit.92
Although it is difficult to tell from the reported opinions what the exact
sequence of events has been in every instance, in many cases it is clear that at a
minimum, the submitter has received notice of receipt by the agency of a
request for information, apparently for the purpose of obtaining any objec
tions the submitter might have to disclosure.93 But in no case in which notice
was provided to the submitter is there any mention that the requester was ever
informed of the “negotiations” taking place between the agency and the
submitter.94 Indeed, the facts of some cases arguably indicate the existence of
a deliberate intent to exclude the requester from these initial stages.
One such case is Westinghouse Electric Corp. v. Schlesinger.95 On October
17, 1973, the Hill House Association requested the release of a form filed by a
Westinghouse facility in East Pittsburgh, Pennsylvania. The recipient of the
request, the Department of Defense, then notified Westinghouse.96 The
company objected to the release, “and after an exchange of correspondence
and meetings between the companies and the agenc[y],” the Department of
Defense determined on November 30, 1974, to release the form; Westing
house responded by filing a reverse FOIA suit to enjoin its release.97 Two days
after that suit was filed, “[b]y agreement of the parties, a temporary
restraining order was entered . . . .”98 The requester was not a party to the
reverse suit, nor did it have anything to say about the temporary restraining
order that at least delayed the release of the information. Similar consent
orders have been entered in other cases—without any notice to the requester
that the submitter was given an opportunity to present objections to the
agency, that the submitter had filed suit against the agency to restrain
92. See, e.g.. Westinghouse Elec. Corp. v. Schlesinger, 392 F. Supp. 1246, 1248 (E.D. Va. 1974), affd,
542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977).
93. See, e.g.. Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1198 (7th Cir. 1978); Westinghouse Elec.
Corp. v. Schlesinger, 542 F.2d 1190, 1196 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977); Parkridge
Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1095 (E.D. Tenn. 1977); General Dynamics
Corp. v. Dunlop, 427 F. Supp. 578, 580 (E.D. Mo. 1976), vacated sub nom. General Dynamics Corp. v.
Marshall, 572 F.2d 1211 (8th Cir. 1978); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 154
(D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe,
424 F. Supp. 744, 746 (D. Md. 1976); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337, 1338 (W.D. Tenn.
1976) ; Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 174 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir.
1977) , cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Babcock & Wilcox Co. v.
Rumsfeld, 70 F.R.D. 595, 597 (N.D. Ohio 1976); Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828,
slip op. at 2 (D.D.C. Dec. 9, 1975); McCoy v. Weinberger, 386 F. Supp. 504, 506 (W.D. Ky. 1974); Sears,
Roebuck & Co. v. GSA, 384 F. Supp. 996, 999 (D.D.C. 1974); cf. Consumers Union of United States, Inc.
v. Consumer Prod. Safety Comm’n, 400 F. Supp. 848, 850 (D.D.C. 1975), rev'd, 561 F.2d 349 (D.C. Cir.
1977), vacated sub nom. GTE Sylvania, Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761
(1978).
94. See cases cited in note 93 supra. The Environmental Protection Agency has acknowledged that
under its procedures the requester’s views are not solicited. 1977 Hearings (House), supra note 31, at 10, 11
(statement of Michael A. James, Dep'y Gen. Counsel, EPA); see 40 C.F.R. §§ 2.203-2.207 (1977).
95. 392 F. Supp. 1246 (E.D. Va. 1974), affd. 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924
(1977).
96. Id. at 1248.
97. Id.
98. Id.
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disclosure, or that the agency had consented to a temporary restraining
order."
Although some agencies have responded to the problems faced by submit
ters in reverse FOIA suits, none has responded to the corresponding problems
faced by requesters. For example, the Enviromental Protection Agency has
established a procedure that, under the strictures of the current FOIA,
responds to the needs of submitters. Regulations provide for the marking of
documents as confidential at the time of submission, but require justification
of that marking by the submitter and a determination of confidentiality by the
agency only after a request for the documents has been received.99
100 This eases
the burden on both submitters and the agency and permits the determination
on disclosure to be made at a time when all parties are more likely to focus on
the specific documents in question and on the consequences of their release.
The procedure also allows the disclosure determination to be made at a time
when the requester’s response to the submitter’s objections can be considered.
No provision in the regulations, however, requires that the requester be given
notice of the submitter’s position or an opportunity to respond to the
submitter’s arguments for nondisclosure.101 Regulations of other agencies that
provide some protection for submitters also fail to provide for involvement of
the requester.102 Furthermore, agency practice suggests that no ad hoc
response to these concerns has occurred.103
99. See Complaint paras. 36, 37, 39, National Org. for Women v. SSA, No.76-0087 (D.D.C., filed Jan.
16, 1976), consolidated with and reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150
(D.D.C. 1976). Consent temporary restraining orders have been entered in several other suits, but it is
unclear from the courts’ opinions whether they were filed before notice to the requester. See Babcock &
Wilcox Co. v. Rumsfeld, 70 F.R.D. 595, 597 (N.D. Ohio 1976); Crown Cent. Petroleum Corp. v. Kleppe,
424 F. Supp. 744, 747 (D. Md. 1976); Consumers Union of the United States, Inc. v. Consumer Prod.
Safety Comm’n, 400 F. Supp. 848, 851 (1975), rev’d, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE
Sylvania, Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978); Sears, Roebuck & Co. v.
GSA, 384 F. Supp. 996, 1000 (D.D.C. 1974). In General Motors Corp. v. Schlesinger, No. 195-74-A (E.D.
Va., filed Apr. 10, 1974), the requester did not even learn of the pending reverse FOIA action until a week
after the temporary restraining order was entered. See Robertson v. Department of Defense, 402 F. Supp.
1324, 1344 (D.D.C. 1975).
100. 40 C.F.R. §§ 2.203-2.206 (1977). If a claim of confidentiality is not asserted, the material will, with
few exceptions, be disclosed. Id. § 2.203(c).
101. 1977 Hearings (House), supra note 31, at 10-11 (statement of Michael H. James, Dep’y Gen.
Counsel, EPA). It is also difficult to complete this procedure within the time limits prescribed by the
FOIA. See 5 U.S.C. § 552(a)(6)(A) (1976); notes 124-39 infra and accompanying text. The agency claims,
however, that its procedure has met with success. 1977 Hearings (House), supra note 31, at 7-8, 9-10
(statement of Michael A. James, Dep’y Gen. Counsel, EPA).
102. See, e.g., 10 C.F.R. § 2.790 (1977) (Nuclear Regulatory Comm’n); 16 C.F.R. § 1015.18 (1977)
(Consumer Product Safety Comm’n); 17 C.F.R. § 240.24b-2 (1977) (Securities & Exchange Comm’n); 19
C.F.R. § 201.6 (1977) (International Trade Comm’n); 21 C.F.R. §§ 20-27.53 (1977) (Food & Drug
Admin.); cf. 43 Fed. Reg. 3571 (1978) (proposed Federal Trade Comm’n regulations); 41 Fed. Reg. 50,846
(1976) (Dep’t of Health, Education & Welfare, Notice of Intent to Propose Rulemaking).
103. An example of an informal agency procedure in which the submitter was solicited and given an
opportunity to contest disclosure, but the requester’s participation was never solicited, is described in
Consumers Union of United States, Inc. v. Consumer Prod. Safety Comm’n, 400 F. Supp. 848, 850-51
(D.D.C. 1975), rev’d, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE Sylvania, Inc. v. Consumers
Union of United States, Inc., 98 S. Ct. 761 (1978); see cases cited in note 93 supra (cases in which submitter
was notified).
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Only a few courts have addressed the adequacy of agency procedures in
reverse FOIA cases.104 The two decided cases indicate at a minimum that the
courts have recognized a right of submitters to present their views on
disclosure to the agency before its determination.105 The precise nature of the
agency procedure required to protect that right, however, remains unclear.
For example, in Chrysler Corp. v. Schlesinger106 the reverse FOIA plaintiff
claimed that the FOIA itself and the government’s attempted disclosure of
information supplied by the company violated its due process rights under the
fifth amendment because the regulations administered by the Defense Supply
Agency did not require that the agency notify the company or provide it with
an opportunity for a hearing before the information was disclosed.107 As
previously described, the regulations of the Office of Federal Contract
Compliance Programs provide only that individual government contractors,
when submitting information to the government, may state why they believe
that information should not be subject to disclosure.108 A contractor is
entitled to a response within ten days on the validity of that claim.109 The
contractor then has an additional ten days to appeal an adverse determination
to the agency.110 These regulations, the United States Court of Appeals for the
Third Circuit concluded without elaboration, when coupled with judicial
review, “mee[t] fifth amendment due process standards.”111112
The opinion of the court in Pharmaceutical Manufacturers Association v.
FDA,U2 however, might be read to suggest that only procedural protections
104. See Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 178-79 (D. Del. 1976), vacated on other
grounds, 565 F.2d 1172, 1193 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct.
1466 (1978); Pharmaceutical Mfrs. Ass’n v. Weinberger, 401 F. Supp. 444, 448-49 (D.D.C. 1975),
modified. 411 F. Supp. 576 (D.D.C. 1976).
Ì05. See Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 178 (D. Del. 1976) (dictum) (fifth amendment
requires that government provide hearing to corporation before depriving it of property), vacated on other
grounds, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466
(1978); Pharmaceutical Mfrs. Ass’n v. Weinberger, 411 F. Supp. 576, 578-79 (D.D.C. 1976), modified, 411
F. Supp. 576 (D.D.C. 1976).
106. 412 F. Supp. 171 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom.
Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978).
107. Id. at 178. Plaintiffs also raised a substantive due process claim, but neither court considered that
issue. See id. at 178-79; Chrysler Corp. v. Schlesinger, 565 F.2d 1172, 1193 (3d Cir. 1977) (vacating
Chrysler Corp. v. Schlesinger, 412 F. Supp. 171 (D. Del. 1976)), cert, granted sub nom. Chrysler Corp. v.
Brown, 98 S. Ct. 1466 (1978).
108. See Chrysler Corp. v. Schlesinger, 412 F. Supp. at 178; 41 C.F.R. § 60-60.4(d) (1977); notes 89-90
supra and accompanying text. But see 1977 Hearings (House), supra note 31, at 31, and app. 3, at 212-13
(letter from Donald Elisberg, Ass’t Sec’y for Employment Standards, Dep’t of Labor) (actual agency
practice is to activate § 60-60.4(d) on receipt of request for, rather than submission of, information);
Connolly & Fox, supra note 32, at 211 (same). Chrysler argued that 41 C.F.R. § 60-60.4(d) provides for a
claim of nondisclosability at the time of a request for disclosure, but the court rejected that reading of the
regulatory language. 412 F. Supp. at 178 n.13.
109. 41 C.F.R. § 60-60.4(d) (1977).
110. Id.
111. 565 F.2d 1172, 1193 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp.v. Brown, 98 S. Ct. 1466
(1978).
112. 401 F. Supp. 444 (D.D.C. 1975) (preliminary injunction denied), modified, 411 F. Supp. 576
(D.D.C. 1976). Pharmaceutical was not a reverse FOIA suit to prohibit the disclosure of particular
information; it was a preenforcement challenge to the FOIA regulations of the Food and Drug
Administration. 401 F. Supp. at 445 (construing 21 C.F.R. §§ 4.45, 4.53, 4.61, 4.81, 314.14(f) (1975)).
Since the Pharmaceutical case was decided, part 4 of the FDA regulations has been redesignated as part 20.
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for submitters more elaborate than those upheld in Chrysler can withstand a
due process challenge. The regulations of the Food and Drug Administration
provide both procedures for determining before any FOIA request whether
the material may be disclosed and procedures for notice and an opportunity
for the presentation of the submitter’s views after a request for information
has been received by the agency, albeit only in cases in which confidentiality is
“uncertain.”113 The court in Pharmaceutical relied on both these provisions in
reaching the conclusion that the regulations afford submitters sufficient
protection to statisfy the fifth amendment.114 The court buttressed its
conclusion with the observation that in over two years’ “experiment[ationj”
with the proposed regulations, the FDA had concluded “that they had had ‘a
beneficial rather than a detrimental effect . . . [c]ontrary to fears expressed,’
and that the agency had demonstrated its ability to evaluate disclosure
requests carefully and fairly.”115
Thus, although the thrust of both Chrysler and Pharmaceutical is that
submitters have a due process right to be heard before the disclosure of
information they have submitted to the government, the form that the
“hearing” must take is unclear. Whether agencies satisfy due process simply
by providing for procedures similar to those at issue in Chrysler, whether they
must provide the greater protection afforded by the procedures in Pharma
ceutical, or indeed, whether some other alternative is warranted awaits
resolution.116
The courts have responded even less conclusively to the concerns of
requesters,117 in part because requesters have usually neglected to press claims
for notice and an opportunity to be heard.118 Even in those cases in which the
21 C.F.R. §§ 20.1-20.119 (1977). In addition, specific regulations have been revised and added in response
to the issues raised in the case. See 411 F. Supp. at 577 n.2 (discussion of relevant changes).
113. 21 C.F.R. §§ 4.44-4.45 (1975) (redesignated 1976). The agency will determine in advance the
confidentiality of voluntarily submitted data on request. Id. at 579 (citing 21 C.F.R. § 4.44 (1975)). The
agency also provides a guarantee that the information will not be disclosed for five days so the submitter
will have an opportunity to seek judicial review of the agency decision. 21 C.F.R. § 4.46 (1975)
(redesignated 1976).
114. 411 F. Supp. at 578-79.
115. Id. at 578 (citing 39 Fed. Reg. 44,602, 1, and 44,610, (J 65 (1974). It is unclear whether the court
agreed with the agency’s conclusions to this effect or simply thought it sufficient that the agency had so
concluded.
116. Once a court determines that a party possesses a “liberty” or “property” interest within the
meaning of the fifth amendment, it must balance the interests of the parties to ascertain what “process is
due” under the Constitution. See generally L. Tribe, American Constitutional Law §§ 10-8 to 10-12
(1978). The courts, it appears, have assumed that a submitter of information to the government retains a
proprietary interest in data exempt from disclosure under the FOIA. See Chrysler Corp. v. Schlesinger, 412
F. Supp. 171, 178-79 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler
Corp. v. Brown, 98 S. Ct. 1466 (1978); Pharmaceutical Mfrs. Ass’n v. Weinberger, 411 F. Supp. 576, 578
(D.D.C. 1976), modified, 411 F. Supp. 576 (D.D.C. 1976). The court’s task is then to balance the interests
of the plaintiff in preventing disclosure against the interests of the government and the public in promoting
disclosure.
117. None of the cases has reflected a serious concern for the requester’s right to notice. See notes 94-96
supra and accompanying text. But cf. Pharmaceutical Mfrs. Ass’n v. Weinberger, 401 F. Supp. 444, 448
(D.D.C. 1975), modified, 411 F. Supp. 576 (D.D.C. 1976) (court balanced interests of requesters against
those of submitters; submitters’ due process rights to notice and hearing not violated by FDA regulations).
118. But see Complaint paras. 36, 39, 40, National Org. for Women v. SSA, No. 76-0087 (D.D.C., filed
Jan. 16, 1976), consolidated with and reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp.
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courts have addressed the similar concerns of submitters, however, they have
given virtually no consideration to requesters’ interests.119
One solution to problems presented by current agency procedures is to
dispense with the provision of notice and an opportunity to be heard in some
cases. As an alternative, agencies should publish substantive disclosure
regulations setting forth particular categories of information that will or will
not be disclosed under the FOIA.120 This procedure puts both submitters and
requesters on notice regarding the disclosure status of certain information
submitted to the government and renders any later objections superfluous.121
The usefulness of substantive disclosure regulations, however, is limited
because only very narrow categories of information can be covered by a
blanket rule.122 Indeed, the approach works best only when material is
reported on standard forms.123 In most instances, therefore, due process will
require actual notice and some opportunity to present arguments at a
meaningful point in the agency’s decisionmaking process.
As this brief review demonstrates, neither agency practices nor court
determinations have provided a clear answer to the problems faced by
submitters and requesters in their attempts to influence government disclo
sure decisions at the agency level. The problems faced by submitters have
received greater attention than those confronted by requesters, but have by no
means been resolved. Yet only if requesters and submitters enjoy an equal
opportunity to advance their positions at the agency level before disclosure
will the FOIA’s balance between the interests represented by both parties be
preserved.
150 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977). The requester argued that the
agency’s failure to notify it of the existence of Metropolitan’s reverse suit or of the stipulation between
Metropolitan and the agency temporarily prohibiting disclosure until after that stipulation was entered, see
note 47 supra, deprived it of due process and of its right to a prompt determination on its request and
prompt access to information under § 552(a)(6)(A) of the FOIA. Complaint paras. 36, 39, 40. The due
process issue has yet to be resolved.
119. See Chrysler Corp. v. Schlesinger, 565 F.2d 1172, 1193 (3d Cir. 1977), cert, granted sub nom.
Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); note 117 supra. But cf. Pharmaceutical Mfrs. Ass’n v.
Weinberger, 411 F. Supp. 576. 578 (D.D.C. 1976) (court employed balancing test).
120. See, e.g., 21 C.F.R. § 20.100 (1977) (Food & Drug Admin.); 41 C.F.R. §§ 60-40.2, 60-40.3, 60-40.4
(1977) (Office of Federal Contract Compliance Programs). Regulations of the Environmental Protection
Agency provide that items of business information with common characteristics may be subject to “class
determinations” in which the agency will set forth the criteria to be applied in making determinations of
confidentiality within the class. 40 C.F.R. § 2.207 (1977); see Clement, supra note 20, at 638-39.
121. Both requesters and submitters, as well as other members of the public, can of course participate in
the development of regulations through the rulemaking procedures of 5 U.S.C. § 553 (1976) and can obtain
judicial review of the regulations’ validity under 5 U.S.C. § 706(2)(A) (1976).
122. See 1977 Hearings (House), supra note 31, app. 1, at 176 (letter from Michael A. James, Dep’y
Gen. Counsel, EPA) (less than one percent of information submitted to EPA covered by any form of class
discrimination). But see id. at 92 (statement of Donald Kennedy, Comm’r, FDA) (substantive disclosure
rules issued for majority of FDA records).
Both submitters and requesters seem to favor these regulations. See, e.g., id. at 171 (statement of Charles
I. Derr, Senior Vice President, Machinery & Allied Products Institute); id. app. 8, at 265 (letter from Lois
J. Schiffer, Center for Law & Social Policy); id. at 154-55 (statement of Diane B. Cohn, Freedom of
Information Clearinghouse). But cf. id. at 139 (statement of Burt A. Braverman, attorney) (any such
regulations should include “fair and realistic waiver procedure” that permits submitters to demonstrate
need for confidentiality).
123. See id. app. 3, at 217 (statement of Donald Elisburg, Ass’t Sec’y for Employment Standards, Dep’t
of Labor); id. app. 8, at 265 (letter from Lois J. Schiffer, Center for Law & Social Policy).
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B. COMPLIANCE WITH TIME LIMITS

Even an agency that establishes a procedure for the consideration of the
views of both submitters and requesters will have difficulty completing that
procedure within the time limits specified in the Act. Without such a
procedure, the balance that Congress intended to strike between the interests
of submitters and those of requesters is sure to be tipped too far in one
direction or the other.
In response to the bureaucratic delays that plagued enforcement under the
original Act,124 Congress provided in the 1974 amendments to the FOIA that
an agency must determine within ten days whether to comply with a request
and must notify the requester of its determination immediately.125 If the
agency decides to deny the request, within the same time limit it must notify
the requester of the reasons for the denial and of the right to an agency
appeal.126 A determination on the appeal must then be made within twenty
days of the receipt of the appeal.127 The agency may extend either the ten-day
limit or the twenty-day limit on appeals in case of “unusual circumstances,”
but the requester must be notified of the extension and the reasons for it.128 If
the requester is dissatisfied with the agency determination or if that determi
nation is not made within the requisite time limit, a suit may be filed in
district court, where FOIA cases are to receive expedited treatment.129
The practical effect of the problems presented by reverse FOIA cases on
these procedures is as follows. The requester asks the agency for the
information, and the ten-day period for agency response begins to run.
During this period the submitter learns of the request130 and to prevent
disclosure must provide the agency with any objections, which the agency
then accepts or rejects, again within the initial ten-day period. If the agency
disagrees with the submitter and decides to disclose the material, the
submitter, again within the initial ten-day period, must file a reverse FOIA
suit and attempt to obtain a temporary restraining order.131
124. See H.R. Rep. No. 876, supra note 15, at 6, 1975 Source Book at 126; S. Rep. No. 854, supra note
15, at 23-28, 1975 Source Book at 175-80.
125. 5 U.S.C. § 552(a)(6)(A)(i) (1976).
126. Id.
127. 5 U.S.C. § 552(a)(6)(A)(ii) (1976).
128. 5 U.S.C. § 552(a)(6)(B) (1976). The extension is also limited to 10 days. Id.
129. 5 U.S.C. § 552(a)(4)(B), (D) (1976).
130. The submitter ordinarily learns of the request through notification by the agency. See notes 76-113
supra and accompanying text.
131. Ordinarily a reverse FOIA suit is begun only after a request has been made for the information that
the submitter wants to protect from disclosure. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197. 1198
(7th Cir. 1978); Planning Research Corp. v. FPC, 555 F.2d 970, 971-744 (D.C. Cir. 1977); Parkridge
Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1095 (E.D. Tenn. 1977); General Dynamics
Corp. v. Dunlop, 427 F. Supp. 578, 580 (E.D. Mo. 1976), vacated sub nom. General Dynamics Corp. v.
Marshall, 572 F.2d 1211 (8th Cir. 1978); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 154-55
(D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Sonderegger v. United States Dep’t of
Interior, 424 F. Supp. 847, 848 (D. Idaho 1976); Crown Cent. Petroleum Corp. v. KJeppe, 424 F. Supp.
744, 746-47 (D. Md. 1976); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337, 1337 (W.D. Tenn. 1976);
Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 816-17 (E.D. Va. 1976); Chrysler Corp. v.
Schlesinger, 412 F. Supp. 171, 173-74 (D. Del. 1976), vacated, 565 F.2d 1172 (3d. Cir. 1977), cert, granted
sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Sea-Land Services, Inc. v. Morton, 11 Empl
Prac. Dec. (CCH) f 10,792, at 7333 (D.D.C. 1976); Goodyear Tire and Rubber Co. v. Dunlop, No. 75-
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This scenario imposes obvious and almost impossible burdens on the
submitter. In actual agency practice, however, requesters have suffered more
than submitters. Agencies, caught between their duty to the requester under
the Act to render a prompt decision and their obligation to the submitter
under the Act to determine carefully whether the material may be disclosed,
have almost always pursued a course that favors the latter’s interests. As a
result, they usually delay their decision until they receive the objections posed
by the submitter, even if this carries them beyond the statutory ten-day period
for responding to the requester.
Although it is difficult to ascertain from court decisions the precise timing
of the sequence of events, every opinion setting forth the chronology indicates
that the agency has taken more than ten days to respond.132 Westinghouse
1828, slip op. at 2 (D.D.C. Dec. 9, 1975); Save the Dolphins v. United States Dept, of Commerce, 404 F.
Supp. 407, 409 (N.D. Cal. 1975); Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634 (E.D. Va. 1975);
GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 404 F. Supp. 352, 357-58 (D. Del. 1975); Lawyers
Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 2 (W.D.N.Y. Apr. 22, 1975); McCoy v. Weinberger,
386 F. Supp. 504, 505-06 (W.D. Ky. 1974); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292, 294
(C.D. Cal. 1974); Neal-Cooper Grain Co. v. Kissinger, 385 F. Supp. 769, 771-73 (D.D.C. 1974); Sears,
Roebuck & Co. v. GSA, 384 F. Supp. 996, 999-1000 (D.D.C. 1974), stay dissolved, 509 F.2d 527 (D.C. Cir.
1974) (per curiam), modified on remand, 402 F. Supp. 378 (D.D.C. 1975), rev’d in part, affd in part, and
remanded, 553 F.2d 1378 (D.C. Cir. 1977); United States Steel Corp. v. Schlesinger, 8 FEP Cas. 923, 924
(E.D. Va. 1974), affd sub nom. Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190 (4th Cir. 1976),
cert, denied, 431 U.S. 924 (1977); Westinghouse Elec. Corp. v. Schlesinger, 392 F. Supp. 1246, 1248 (E.D.
Va. 1974), affd. 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977); Charles River Park “A”,
Inc. v. HUD, 360 F. Supp 212, 213 (D.D.C. 1973), rev’d and remanded, 519 F.2d 935 (D.C. Cir. 1975). In
some instances, however, cases have been brought to determine the general validity of agency policies
permitting disclosure rather than in response to a specific request for information. See, e.g., Westinghouse
Elec. Corp. v. United States Nuclear Regulatory Comm’n, 555 F.2d 82, 84-86 (3d Cir. 1977); Union Oil
Co. v. FPC, 542 F.2d 1036, 1037 (9th Cir. 1976); Pennzoil Co. v. FPC, 534 F.2d 627, 628 (5th Cir. 1976);
Continental Oil Co. v. FPC, 519 F.2d 31, 32-33 (5th Cir. 1975); Pharmaceutical Mfrs. Ass’n v. Weinberger,
401 F. Supp. 444, 444-45 (D.D.C. 1975), modified, 411 F. Supp. 576 (D.D.C. 1976).
132. See Planning Research Corp. v. FPC, 555 F.2d 970, 971-974 (D.C. Cir. 1977) (initial request made
Nov. 5, 1974; decision to partially disclose rendered Mar. 24, 1975); General Dynamics Corp. v. Dunlop,
427 F. Supp. 578, 580 (E.D. Mo. 1976) (submitter notified of requests July 3, July 30, 1975), vacated sub
nom. General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1214 (8th Cir. 1978) (initial requests made June
24, 1975 and June 2, 1975 respectively; agency decision to disclose made after receipt of submitter
objections and affirmed on appeal to Office of Federal Contract Compliance Programs); Metropolitan Life
Ins. Co. v. Usery, 426 F. Supp. 150, 154-55 (D.D.C. 1976) (initial request made Aug. 9, 1975; agency
decision on appeal by submitter rendered July 19, 1976), cert, before judgment denied, 431 U.S. 924 (1977);
Crown Cent. Petroleum Corp. v. Kleppe, 424 F. Supp. 744, 746-47 (D. Md. 1976) (initial request made
July 14, 1976; decision to disclose made July 28; material still not disclosed on Aug. 10, 1976, when reverse
FOIA suit filed); Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 174 (D. Del. 1976) (initial requests made
sometime before May 14, 1975 and July 1, 1975; decisions to disclose made May 30, 1975 and July 18,
1975, stating that disclosures would not be made until June 4, 1975, and July 25, 1975); vacated, 565 F.2d
1172 (3d. Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown 98 S. Ct. 1466 (1978); Babcock &
Wilcox Co. v. Rumsfeld, 70 F.R.D. 595, 597 (N.D. Ohio 1976) (initial request received July 18, 1975;
release postponed pursuant to consent order Aug. 19, 1975; agency decision to disclose announced Oct. 10,
1975, stating disclosure ultimately dependent on outcome of pending reverse FOIA suit); Goodyear Tire &
Rubber Co. v Dunlop, No. 75-1828, slip op. at 2-3 (D.D.C. Dec. 9, 1975) (initial request made Oct. 13,
1975; decision to disclose made Nov. 14, 1975); Sears, Roebuck & Co. v. GSA, 384 F. Supp. 996, 999-1000
(D.D.C. 1974) (request made in summer 1973; Sears given until Dec. 10, 1973 to object; suit filed Dec. 6,
1973, before agency decision), stay dissolved, 509 F.2d 527 (D.C. Cir. 1974) (per curiam), modified on
remand. 402 F. Supp. 378 (D.D.C. 1975), rev'd in part, affd in part, and remanded, 553 F.2d 1378 (D.C.
Cir. 1977); Westinghouse Elec. Co. v. Schlesinger, 392 F. Supp. 1246, 1248 (E.D. Va. 1974) (initial request
made Oct. 17, 1973; agency decided to release material Feb. 13, 1974; still had failed to release on Mar. 8,
1974, when temporary restraining order entered), affd, 342 F.2d 1190 (4th Cir. 1976), cert, denied, 431
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provides just one example. The requester asked for the documents on October
17, 1973. The agency then informed the submitter of this request. Not until
February 13, 1974, did the agency decide to release the information to the
requester. Even then, the agency apparently did not act on its determination
immediately. On March 8, 1974, the court issued a temporary restraining
order.133 In this case, as well as in several of the others in which the courts
have set forth the chronology, the agency delay in responding to the initial
request exceeded not just ten days, but also the thirty-day period marking the
combined statutory periods for a response to requests and the running of an
appeal.134
For the most part, neither the courts nor the agencies have addressed this
situation. Nor could they easily do so, for it is virtually impossible to develop
a procedure ensuring a meaningful exchange among the requester, the agency,
and the submitter and a decision by the agency within ten days.135 Indeed, the
Environmental Protection Agency has recognized the virtual impossibility of
compliance with the time limits in reverse FOIA cases by providing in its
regulations for routine denials of requests for information when the submitter
objects to disclosure and the material may be entitled to confidential
treatment.136 An automatic administrative appeal to the EPA’s legal office is
then processed, which gives the agency an additional twenty days in which to
reach what is in fact its initial decision on the issue.137 The deputy general
U.S. 924 (1977); cf. Consumers Union of United States, Inc. v. Consumer Prod. Safety Comm’n, 400 F.
Supp. 848, 850-51 (D.D.C. 1975) (initial request made in June, 1974; submitters informed of request in
Aug., 1974; in Nov., 1974, agency estimated legal determination of disclosure would be completed by mid
March 1975 and requesters acquiesced in delay; agency announced decision to disclose on Mar. 28, 1975,
stating intent to withhold disclosure until May 1, 1975; reverse suit filed and consent order entered May 5,
1975), rev’d, 561 F.2d 349, 352-53 (D.C. Cir. 1977), vacated sub nom. GTE Sylvania, Inc. v. Consumers
Union of United States, Inc., 98 S. Ct. 761 (1978). (Unless otherwise noted, there is no indication in any of
these cases that the requester acquiesced in the agency’s delay.) At the time the requests were made in most
of these cases, the 1974 amendments to the FOIA providing for the ten-day response time had not yet taken
effect. The agencies involved, therefore, had not violated the Act. But see Metropolitian Life Ins. Co. v.
Usery, 426 F. Supp. at 154 (initial request for information made after effective date of 1974 amendments);
Goodyear Tire & Rubber Co. v. Dunlop, No. 76-1828, slip op. at 2 (same); Consumers Union of Unites
States, Inc. v. Consumer Prod. Safety Comm’n, 400 F. Supp. at 850-51 (same), rev’d, 561 F.2d at 352-53.
The point here, of course, is that the agencies were incapable in practice of responding to the requester and
giving the submitter notice and an opportunity to object within ten days.
133. 392 F. Supp. at 1248.
134. See, e.g., Planning Research Corp. v. FPC, 555 F.2d 970, 971-74 (D.C. Cir. 1977); Metropolitan
Life Ins. Co. v. Usery, 426 F. Supp. 150, 154-55 (D.D.C. 1976), cert, before judgment denied. 431 U.S. 924
(1977); Babcock & Wilcox Co. v. Rumsfeld, 70 F.R.D. 595, 597 (N.D. Ohio 1976); Consumers Union of
United States, Inc. v. Consumer Prod. Safety Comm’n, 400 F. Supp. 848, 850-51 (D.D.C. 1977), vacated
sub nom. GTE Sylvania, Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978); Sears,
Roebuck & Co. v. GSA, 384 F. Supp. 996, 999-1000 (D.D.C. 1974), stay dissolved, 509 F.2d 527 (D.C. Cir.
1974) (per curiam), modified on remand, 402 F. Supp. 378 (D.D.C. 1975), rev’d in part, affd in part, and
remanded, 553 F.2d 1378 (D.C. Cir. 1977). In Metropolitan. Babcock & Wilcox, and Consumers Union, the
initial requests for information were made after February, 1975, and therefore were subject to the 10-and
20-day time limits. See note 132 supra.
The problems caused by agency delay in releasing information are aggravated because the requester may
not know why the agency is taking so long to make its initial determination. See notes 114-23 supra and
accompanying text.
135. Just the delay caused by any exchange through the mails should make this clear.
136. 40 C.F.R. § 2.204(d)(l)(ii) (1977).
137. 40 C.F.R. §§ 2.112, 2.113 (1977).
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counsel has admitted frankly, and perhaps with some pride, that this was the
only method the agency could devise for bringing itself into “compliance”
with the Act.138
Neither the interests of the submitter nor those of the requester can be fully
accommodated within the FOIA’s stringent time limitations. If the agency
complies with the time limits, it is unlikely that it will meaningfully consider
the views of the submitter.139 If the agency fails to comply, it will fail to render
even an initial determination of the requester’s right to disclosure within the
time Congress prescribed for a full response to the request. Neither result is
satisfactory.
C. REQUESTERS’ UNFAMILIARITY WITH MATERIAL

Even if the requester and the submitter are both given an opportunity to
present their views on disclosure to the agency before its determination and
the agency is able to consider those views and render its decision within the
requisite time limits under the Act, the advantage of one who has seen FOIArequested material over one who is seeking access to it is apparent. Congress
has recognized this problem when the parties are the requester and the agency
and has tried to deal with it in part by amending the Act in 1974 to provide
reviewing courts with greater access to the documents. The congressional
solution has been to permit in camera inspection of the requested material by
the district judge whenever the judge believes that inspection is warranted.140
In addition, court decisions have required that the Government provide the
requester and the court with a detailed analysis of the information and the
agency’s justifications for withholding it and that the analysis be accompanied
by a system of indexing that correlates the Government’s arguments with the
specific portions of the documents to which they are directed.141 In some cases
sample documents have even been released so that all parties will have access
to an example of the records to assist them in the presentation of their
arguments.142
In reverse FOIA cases similar procedures seem warranted at the agency
level because both the submitter and the agency have knowledge of the
particulars of the information, but the requester does not.143 Neither the
138. See 1977 Hearings (House), supra note 31, at 10 (statement of Michael A. James, Dep’y Gen.
Counsel, EP A) (procedure largely consequence of 10-day limit on response by agency). It is doubtful,
however, that this procedure complies with the Act. See 5 U.S.C. § 552(a)(6)(A) (1976).
139. The submitter may, as a result, file a reverse FOIA action to restrain disclosure. If a temporary
restraining order is obtained, the time limits of the Act are likely to be frustrated in any event. See notes
150-54 infra and accompanying text.
140. 5 U.S.C. § 552(a)(4)(B) (1976).
141. See, e.g., Vaughn v. Rosen, 484 F.2d 820, 826-28 (D.C. Cir. 1973). This approach was cited with
approval in the legislative history of the FOIA amendments. See S. Rep. No. 854, supra note 15, at 15,
1975 Source Book at 167.
142. See, e.g., Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 157 (D.D.C. 1976), cert, before
judgment denied. 431 U.S. 924 (1977); Washington Research Project, Inc. v. HEW, 366 F. Supp. 929, 932
(D.D.C. 1973), offd in part, rev'd in part, and remanded, 504 F.2d 238, 241 (D.C. Cir. 1974), cert, denied,
421 U.S. 963 (1975).
143. Once the case gets to court the requester may be able to obtain more information about the
documents if indexing is required or if a sample document is utilized for purposes of the litigation. At the
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agency regulations nor the court decisions in the reverse FOIA area have
addressed this problem, however. Unless some action is taken, this failure on
the part of the agencies and the courts presents yet another threat to the
balance that Congress established in the FOIA between disclosure and
confidentiality.

D. EXHAUSTION OF ADMINISTRATIVE REMEDIES

If the agency does not provide a procedure for consideration of the views of
submitters before disclosure, the submitter’s only recourse is to sue the agency
in district court to restrain disclosure.144 To be effective this suit must be filed
before the agency has disclosed the information.145 If a court order enjoining
disclosure is obtained before the agency’s determination, it renders the
administrative process meaningless. It may also force the requester, who must
exhaust administrative remedies before filing suit to compel disclosure under
the Act,146 to intervene in the submitter’s earlier suit to protect that right of
disclosure.147 As an intervenor the requester loses the rights under the FOIA
to file suit in a convenient forum148 and to receive an expedited hearing by the
district court.149
Moreover, even if the agency has established a procedure under which the
views of submitters may be considered before disclosure, it is not always clear
that the submitter must, or even can, effectively exhaust all administrative
remedies before the information is disclosed. For example, in Metropolitan
Life Insurance Co. v. Usery150 the submitters initially presented their views on
disclosure to the agency before its determination.151 Once the determination
to disclose was made, however, the agency informed the submitters that it
could not delay disclosure while any administrative appeal to which they
might be entitled was pending.152 The agency took the position that because
the FOIA requires the prompt release of information once a determination to
disclose is made, the appeal would not operate to stay an agency decision in
:fage when the initial request is made, however, the submitter and the Government clearly have the
advantage over the requester in making any arguments about the disclosability of the documents. See 1977
Healings (House), supra note 31, at 11 (statement of Michael A. James, Dep’y Gen. Counsel, EP A).
J 44. See notes 155-60 infra and accompanying text.
145. Once a decision to disclose information is made, that decision must be implemented “promptly.”
See 5 U.S.C. § 552(a)(3) (1976).
146. 5 U.S.C. § 552(a)(6)(C) (1976).
147. See notes 402-23 infra and accompanying text. Alternatively, the requester may file a separate
FOIA suit, but by the time administrative remedies are exhausted such a suit may be ineffective if the
submitter has previously obtained an injunction against disclosure.
148. See 5 U.S.C. § 552(a)(4)(B) (1976); notes 533-46 infra and accompanying text.
149. See 5 U.S.C. § 552(a)(4)(D) (1976).
150. 426 F. Supp. 150 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977).
151. Id. at 154-55.
152. See Complaint para. 19, Metropolitan Life Ins. Co. v. Dunlop, No. 75-4182 (S.D.N.Y., filed Aug.
22, 1975), consolidated with National Org. for Women v. SSA, No. 76-0087 (D.D.C., filed Jan. 16, 1976)
reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 154-55 (D.D.C. 1976), cert, before
judgment denied, 431 U.S. 924 (1977).
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favor of disclosure.>53 The submitters were thus forced to file a lawsuit to
restrain disclosure;154 any agency appeal was rendered superfluous.
Once again, it is difficult to discern a solution to these problems within the
confines of the current Act. Any appeal by submitters would surely frustrate
the right of requesters to obtain the prompt release of agency records once a
determination to disclose has been made. Yet the absence of a meaningful
agency procedure, either initially or on appeal, is also detrimental to both
requesters and submitters: the former lose the benefit of any favorable
decision by the agency, and the latter are forced into court, sometimes
prematurely, because they have not been afforded an opportunity to partici
pate actively in the decision. Neither result is a good one.

III. Problems in Establishing Claims for Relief

Because the FOIA mandates the disclosure upon request of agency records
that are not within any of its exemptions,155 the person seeking to prevent
disclosure must initially show that the information falls within one of the
Act’s exemptions.156 Three theories have been advanced to justify the
nondisclosure of information that qualifies as exempt material. One theory
153. See Complaint para. 19, Metropolitan Life Ins. Co. v. Dunlop, No. 75-4182 (S.D.N.Y., filed Aug.
22, 1975), consolidated with National Org. for Women v. SSA, No. 76-0087 (D D C., filed Jan. 16, 1976)
reported sub. nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 154-55 (D.D.C. 1976), cert,
before judgment denied, 431 U.S. 924 (1977).
154. The court then promptly granted a temporary restraining order, effective until the agency reached
a final decision on the submitters’ claims. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 155
(D.D.C. 1976), cert before judgment denied, 431 U.S. 924 (1977).
155. 5 U.S.C. § 552(a)(3), (c) (1976). Most courts now seem to agree that this provision means that there
is no equitable discretion to refuse to disclose nonexempt material. See Rose v. Department of Air Force,
495 F.2d 261, 268-70 (2d Cir. 1974), affd, 425 U.S. 352, 371-75 (1976); Connolly & Fox, supra note 32, at
216 & n.56; Note, Developments Under the Freedom of Information Act—1976, 1977 Duke L.J. 532, 560
n.199; Note, supra note 29, 1976 Duke L.J. at 332; Note, supra note 34, at 911-20.
156. Because the FOIA does not explicitly provide for a cause of action for submitters to enjoin the
disclosure of information, the courts appear to agree that the statutory exemptions provide the starting
point for reverse suits. See, e.g., General Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir. 1978);
Westinghouse Elec. Corp. v. Schlesinger 542 F.2d 1190, 1196-97 (4th Cir. 1976), cert, denied, 431 U.S. 924
(1977); Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 940-41 & n.4 (D C. Cir. 1975); Parkridge Hosp.,
Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1096-97 (E.D. Tenn. 1977); Sonderegger v. United
States Dep’t of Interior, 424 F. Supp. 847, 851 (D. Idaho 1976); Metropolitan Life Ins. Co. v. Usery, 426 F.
Supp. 150, 156 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum
Corp. v. Kleppe, 424 F. Supp. 744, 747 (D. Md. 1976); Associated Dry Goods Corp. v. EEOC, 419 F. Supp.
814, 821-22 (E.D. Va. 1976); Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 175 (D. Del. 1976), vacated on
other grounds, 565 F.2d 1172,1192 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct.
1466 (1978); Sea-Land Services, Inc. v. Morton, 11 Empl. Prac. Dec. (CCH) H 10,792, at 7333 (D.D.C. 1976);
Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828, slip op. at 2 (D.D.C. Dec. 9,1975); Burroughs Corp,
v. Schlesinger, 403 F. Supp. 633, 637 (E.D. Va. 1975); GTE Sylvania, Inc. v. Consumer Prod. Safety
Comm’n, 404 F. Supp. 352, 365-69 (D. Del. 1975), perm, injunction granted, 443 F. Supp. 1152 (D. Del.
1977); Lawyers Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 3 (W.D.N.Y. Apr. 22,1975); McCoy
v. Weinberger, 386 F. Supp. 504, 507 (W.D. Ky. 1974); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp.
292, 295 (C.D. Cal. 1974); Neal-Cooper Grain Co. v. Kissinger, 385 F. Supp. 769, 775 (D.D.C. 1974); Sears,
Roebuck & Co. v. GSA, 384 F. Supp. 996,1002 (D D C. 1974), stay dissolved, 509 F.2d 527 (D.C. Cir. 1974)
(per curiam), modified on remand, 402 F. Supp. 378, 382 (D.D.C. 1975), affd, 553 F.2d 1378, 1381 (D.C.
Cir. 1977); Note, supra note 29, 1976 Duke L.J. at 333-34; notes 161-185 infra and accompanying text.
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holds that the Act’s exemptions are mandatory and render the disclosure of
any information within them a violation of the FOIA itself.157 Another
maintains that even if the Act’s exemptions are permissive, an agency decision
to disclose particular exempt information may be “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law” under the
Administrative Procedure Act.158 The third posits that some other nondis
closure statute may prevent the release of exempt material.159
If the submitter is unsuccessful in advancing any of these arguments at the
agency level or if the agency otherwise decides to disclose FOIA-requested
information, these three theories may become the basis for the submitter’s
claim for judicial review of the agency’s adverse action. The courts have
experienced some difficulty in dealing with each of these theories, although
the law is more developed in the area of judicial review of agency decisions
than it is with regard to agency procedures. It is well established that the
submitter has a right to judicial review of agency determinations to disclose
exempt information.160 Both the appropriate basis of that review and its scope,
however, remain undefined. Although courts have considered these ques
tions, sometimes at length, their conclusions have tended to obfuscate rather
than enlighten. This confusion is partially attributable to the absence of any
congressional intent to provide an answer to the questions raised by reverse
FOIA suits. Nonetheless, court decisions continue to present unresolved
problems for submitters and requesters alike.

A. THE FOIA AS THE BASIS FOR A REVERSE FOIA CAUSE OF ACTION

Submitters seeking to base their reverse FOIA claims on the FOIA itself
have argued that the Act prohibits agencies from releasing exempt informa
tion. They have theorized that although the FOIA contains no explicit
provision authorizing suits to prohibit disclosure,161 Congress’ intent that its
exemptions be mandatory renders the disclosure of exempt information a
violation of the statute.
157. See notes 567-71 infra and accompanying text. But see Clement, supra note 20, at 597-602; Note,
supra note 29, 70 Nw. U.L. Rev. at 1009-11.
158. 5 U.S.C. § 706 (2)(A) (1976). See Clement, supra note 20, at 597-600, 628-33; Connolly & Fox,
supra note 32, at 225-26; Note, supra note 155, at 560-61; Note, supra note 29, 1976 Duke L.J. at 344-47;
Note, supra note 29, 70 Nw. U.L. Rev. at 1012-13; Note, supra note 32, 51 St. John’s L. Rev. at 737-43;
notes 186-249 infra and accompanying text.
159. For example, 18 U.S.C. § 1905 (1976), a provision of the criminal code, has been relied on as the
basis for the reverse FOIA suit on the theory that a private cause of action may be implied directly from its
provisions or that disclosure in violation of section 1905 would be “an abuse of discretion, or otherwise not
in accordance with law” under section 706(2)(A) of the Admininstrative Procedure Act (1976). See
Clement, supra note 20, at 602-24; Connolly & Fox, supra note 32, at 226-29; Note, The Effect of the 1976
Amendment to Exemption 3 of the Freedom of Information Act, 76 Colum. L. Rev. 1029 (1976); Note,
supra note 29, 70 Nw. U.L. Rev. at 1014-17; Note, supra note 32, 51 St. John’s L. Rev. at 752-57; notes
254-335 infra and accompanying text.
160. See notes 183-85 infra and accompanying text (courts have invoked other provisions of law to
provide basis for submitters’ efforts to restrict disclosure).
161. The Act does expressly provide for a cause of action to force the disclosure of information. 5 U.S.C.
§ 552(a)(4)(B) (1976).
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In the early reverse FOIA cases the courts were divided in their response to
this argument.162 In more recent cases, however, the prevailing view has been
that the exemptions are merely permissive and therefore that the agency has
discretion to disclose exempt material.163 The latter view, which has led to the
conclusion that the FOIA itself cannot be the basis for the reverse FOIA
claim, finds strong support in the statutory language and legislative history of
the Act, particularly the 1974 amendments.
In the FOIA Congress provided that each agency “shall make available” to
the public certain enumerated kinds of information,164 a provision that “does
not apply” to matters that are within the Act’s nine exemptions.165 This
language suggests that Congress simply decided not to legislate with respect
to matters within the exemptions and therefore did not prohibit the disclosure
of exempt information.166 The exemptions thus permit nondisclosure, but do
not compel it.167
162. Compare Charles River Park “A", Inc. v. HUD, 519 F.2d 935, 941 (D.C. Cir. 1975) (nondisclosure
is matter of agency discretion) with Westinghouse Elec. Corp. v. Schlesinger, 392 F. Supp. 1246, 1250 (E.D.
Va. 1974) (nondisclosure mandatory; not subject to agency discretion) and United States Steel Corp. v.
Schlesinger, 8 FEP Cas. 923, 924 (E.D. Va. 1974) (same). On review of the consolidated Westinghouse and
United States Steel cases, the United States Court of Appeals for the Fourth Circuit appears at one point to
have held the exemptions permissive. See Westinghouse Elec. Corp. v. Schlesinger, 524 F.2d 1190, 1197-98
(4th Cir. 1976), cert, denied sub nom. Brown v. Westinghouse Elec. Corp., 431 U.S. 924 (1977). At another
point, the Fourth Circuit appears to have deemed them mandatory. See id. at 1198, 1211. See generally
Clement, supra note 20, at 600-01; Drachsler, supra note 32, at 2-9; Note, supra note 29, 1976 Duke L.J. at
333-39.
163. See Westinghouse Elec. Corp. v. Schlesinger, 524 F.2d 1190, 1197-98 (4th Cir. 1976) (indicating
exemptions mandatory at one point, not mandatory at another point); Parkridge Hosp., Inc. v. Blue Cross
& Blue Shield, 430 F. Supp. 1093, 1097 (E.D. Tenn. 1977); Metropolitan Life Ins. Co. v. Usery, 426 F.
Supp. 150, 170 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Associated Dry Goods
Corp. v. Schlesinger, 412 F. Supp. 814, 821 (E.D. Va. 1976); Chrysler Corp. v. Schlesinger, 412 F. Supp.
171, 176 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert.granted sub nom. Chrysler Corp. v.
Brown, 98 S. Ct. 1466 (1978); Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828, slip op. at 4-5 (D.D.C.
Dec. 9, 1975); Sears, Roebuck & Co. v. GSA, 384 F. Supp. 996, 1000 (D.D.C. 1974), stay dissolved, 589
F.2d 527 (D.C. Cir. 1974) (per curiam), modified on remand, 402 F. Supp. 378, 382 (D.D.C. 1975), rev'd in
part, affd in part, and remanded, 553 F.2d 1378 (D.C. Cir. 1977).
The commentators are also in general agreement that the exemptions are permissive rather than
mandatory. See Clement, supra note 20, at 597-602; Connolly & Fox, supra note 32, at 223-30; Draschler,
supra note 32, at 2; Note, supra note 155, at 560-63; Note, supra note 29, 1976 Duke L.J. at 337-39; Note,
supra note 29, 70 Nw. U.L. Rev. at 1009-11; Note, supra note 32, 51 St. John’s L. Rev. at 736. But see
Patten & Weinstein, supra note 32, at 206 (Government has little or no discretion to waive submitter’s
interests and disregard protective purpose of exemptions).
Several federal agencies have also taken the position that exempt material may be disclosed. See 16
C.F.R. § 4.10(a) (1977) (Federal Trade Comm’n); 1977 Hearings (Senate), supra note 31, at 10 (statement
of Gerald P. Norton, Dep’y. Gen. Counsel, FTC); 16 C.F.R. § 1015.15(b) (1977) (Consumer Product
Safety Comm’n); 21 C.F.R. § 20.82 (1977) (Food & Drug Admin.); 1977 Hearings (Senate), supra note 31,
at 22 (statement of Stuart Pape, Office of Chief Counsel, FDA); 40 C.F.R. § 2.119 (1977) (Environmental
Protection Agency); 41 C.F.R. § 60-40.2(a) (1977) (Office of Federal Contract Compliance Programs).
164. 5 U.S.C. § 552(a) (1976).
165. Id. § 552(b).
166. Note, supra note 29, 1976 Duke L.J. at 338; see Clement, supra note 20, at 597-98; cf. Davis, The
Information Act: A Preliminary Analysis, 34 U. Chi. L. Rev. 761, 766 (1967) (“The Act contains no
provision forbidding disclosure. . . . The exemptions protect against required disclosure, not against
disclosure. The Act leaves officers free to disclose or withhold records covered by the exemptions . . . .”).
167. Note, supra note 29, 1976 Duke L.J. at 339 (quoting Charles River Park “A”, Inc. v. HUD, 519
F.2d 935, 941-42 (D.C. Cir. 1975)); see Clement, supra note 20, at 597-602; Connolly & Fox, supra note 32,
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The legislative history confirms this interpretation. The House and Senate
reports accompanying the original FOIA explain that the Act is designed to
“permit disclosure in [certain] cases”*168 and to ensure that “materials of the
Government ... be made available to the public . . . unless explicitly
allowed to be kept secret by one of the [Act’s] exemptions . . . .”169 A 1972
House report evaluating the compliance of federal agencies with the FOIA
states more specifically that “the exemptions set forth in subsection (b) . . .
are permissive and not mandatory.”170 Similar language appears in a 1973
House report.171 Moreover, in the legislative history of the 1974 amendments
to the Act, in response to testimony concerning agency recalcitrance in the
release of information,172 conclusive evidence was advanced that information
within the exemptions may be disclosed:

Congress did not intend the exemptions in the FOIA to be used
either to prohibit disclosure of information or to justify automatic
withholding of information. Rather they are only permissive. They
merely mark the outer limits of information that may be withheld
where the agency makes a specific affirmative determination that
the public interest and the specific circumstances dictate—as well
as that the intent of the exemption relied on allows—that the
information should be withheld.173

There is no indication that in 1974 Congress was aware of the reverse
FOIA litigation just reaching the courts or of the consequences that a
determination regarding the nature of the statutory exemptions might have
on that litigation.174 Congress was responding to a different FOIA prob
lem—attempts by some agencies to extend blanket exemptions or to solicit
exemptions of confidentiality instead of determining on an individual basis
whether specific information is exempt from disclosure.175 To combat this
at 225-30; Drachsler, supra note 32, at 2; Note, supra note 155, at 560-63; Note, supra note 29, 70 Nw. U.L.
Rev. at 1009-11; Note, supra note 32, 51 St. John’s L. Rev. at 736. Because the exemptions do not compel
nondisclosure, the FOIA cannot be the basis for the reverse FOIA action to prohibit disclosure. See notes
168-82 infra and accompanying text.
168. H.R. Rep. No. 1497, supra note 2, at 6, 1974 Source Book at 27.
169. S. Rep. No. 813, supra note 2, at 10, 1974 Source Book at 45.
170. H.R. Rep. No. 1419, 92d Cong., 2d Sess. 14 (1972), reprinted in 1975 Source Book, supra note
15, at 21. This report was the result of oversight hearings held by the House Committee on Government
Operations on the extent to which executive departments and agencies had complied with the FOIA since
its enactment. Its conclusions laid the groundwork for the 1974 amendments to the Act. The testimony
given concerning agency recalcitrance is summarized in the committee’s report. See H.R. Rep. No. 1419,
supra, at 12-52, 1975 Source Book at 19-59.
171. H.R. Rep. No. 221, 93d Cong., 1st Sess. 59 (1973). This report was a study of the problems
incurred in interpreting exemption 1 of the FOIA.
172. See H.R. Rep. No. 1419, supra note 170, at 12-52, 1975 Source Book at 19-59.
173. S. Rep. No. 854, supra note 15, at 6, 1975 Source Book at 158 (emphasis in original). The House
Report similarly states that ”[s]ubject to nine categories of exemptions, whose invocation in most cases is
optional, the law provides that anyone may obtain reasonably identifiable records or other information
from Federal agencies.” H.R. Rep. No. 876, supra note 15, at 4, 1975 Source Book at 124. See generally
Clement, supra note 20, at 598-600.
174. See note 31 supra.
175. See H.R. Rep. No. 1419, supra note 170, at 14, 1975 Source Book at 21 (Cost of Living Council
criticized by House committee for not having originally provided in regulations that exempt material could
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problem, Congress provided in the 1974 amendments to the FOIA that,
irrespective of the procedures employed, an agency determination that
information is exempt does not necessarily protect that information from
disclosure.176
The conclusion that the Act’s exemptions are permissive is also consistent
with Congress’ continued effort in the FOIA to balance the public interest in
disclosure against the interests of privacy177 and confidentiality.178 Nonex
empt information must be released because it does not threaten the latter
interests. Exempt information, which may involve those interests, may also be
disclosed in certain circumstances, because the disclosure interest in any
particular case may outweigh other interests and thus justify release. As the
Supreme Court has stated, Congress’ manifest intent to protect the interests of
privacy and confidentiality does not “obscure the basic policy that disclosure,
not secrecy, is the dominant objective of the Act.”179
Recognizing that the Act’s exemptions are permissive rather than manda
tory, the courts have concluded that submitters do not have a cause of action
under the FOIA to prohibit the disclosure of exempt information.180 Al
though this conclusion, as a matter of law and policy, seems clearly correct, it
obscures the significant interest in confidentiality that submitters possess in
these cases. The kinds of information involved include trade secrets, financial
business records, descriptions of industry production methods, affirmative
action plans, and product safety evaluations, none of which submitters
generally permit to come into the hands of either competitors or the public.
Until the advent of the FOIA, moreover, the submission of this information
to the government did not lead to its release to others because the agencies
also took the position that it was not disclosable.181 Although Congress in the
FOIA has given the agencies authority to disclose this information even if it is
exempt, limits on agency authority do exist. Submitters should have rights
similar to those of requesters to contest agency determinations to disclose this
information, both in the agencies and in the courts, if this can be accom
plished without destroying the delicate balance established by the FOIA
between the public’s right to know about the workings of its government, and
the public and private interests in protecting the privacy and confidentiality of
that information.182
be disclosed if disclosure in public interest); id. at 15, 1975 Source Book at 22 (Price Commission,
subsidiary of Cost of Living Council, criticized for soliciting request for confidentiality from companies
applying for price increases under Economic Stabilization Act of 1970; abuse termed “flagrant”).
176. See note 173 supra and accompanying text.
177. See 5 U.S.C. § 552(b)(6) (1976); note 14 supra and accompanying text.
178. See 5 U.S.C. § 552(b)(4) (1976); note 14 supra and accompanying text.
179. Department of Air Force v. Rose, 425 U.S. 352, 361 (1976); see EPA v. Mink, 410 U.S. 73, 80
(1973) (Congress placed emphasis on the “fullest responsible disclosure”); ChryslerCorp. v.Schlesinger,
565 F.2d 1 172, 1 184-85 (3d Cir. 1972), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1446
(1978).
180. See note 163 supra.
181. Cf. S. Rep. No. 813, supra note 2, at 3, 1974 Source Book at 38 (Administrative Procedure Act
used more as excuse for withholding information than as disclosure statute); H.R. Rep. No. 1497, supra
note 2, at 5-6, 1974 Source Book at 26-27 (Administrative Procedure Act used as shield for agency
secrecy; some refusals to disclose almost automatic). See generally Clement, supra note 20, at 588-89.
182. See notes 1-29 supra and accompanying text.
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In essence, the courts have recognized the legitimacy of submitters’ rights
by concluding that even if the FOIA does not provide the basis for the
submitter’s cause of action, other provisions of law may properly be invoked
to restrict disclosure.183 In determining the scope of the reverse FOIA claim
under other statutes, however, the courts have afforded submitters greater
rights than are necessary to protect their interests and promote the primary
policy of disclosure underlying the FOIA. Consideration of the difficulties
encountered by the courts in founding reverse FOIA claims on the Adminis
trative Procedure Act184 or on the Trade Secrets Act185 demonstrates the
accuracy of this assertion.
B. THE APA AS THE BASIS FOR A REVERSE FOIA CAUSE OF ACTION

The Administrative Procedure Act (APA) provides that “[a] person
suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, is entitled
to judicial review thereof.”186 This provision has led many courts to the
conclusion that a claim for reverse FOIA relief is stated under the APA
because submitters are adversely affected by agency determinations to release
information.187
In basing the reverse FOIA claim on the APA, however, the courts have
experienced difficulty determining the appropriate standard for judicial
review of that claim. This difficulty is attributable, at least in part, to
confusion over whether the de novo review required by the FOIA188 should
apply to reverse FOIA actions based on the APA.189
183. See note 187 infra.
184. 5 U.S.C. § 702 (1976).
185. 18 U.S.C. § 1905 (1976).
186. 5 U.S.C. § 702 (1976).
187. See General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1217-18 (8th Cir. 1978); Chrysler Corp,
v. Schlesinger, 565 F.2d 1172, 1190-92 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98
S. Ct. 1466 (1978); Charles River Park “A”, Inc. v. HUD, 519 F.2d 935 passim (D.C. Cir. 1975); Parkridge
Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1095-96 (E D. Tenn. 1977); Metropolitan Life
Ins. Co. v. Usery, 426 F. Supp. 150, 156-57 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924
(1977); Babcock & Wilcox Co. v. Rumsfeld, 70 F.R.D. 595, 600, 601-02 (N.D. Ohio 1976); Goodyear Tire
and Rubber Co. v. Dunlop, No. 75-1828, slip op. at 5 (D.D.C. Dec. 9, 1975); GTE Sylvania, Inc. v.
Consumer Prod. Safety Comm'n, 404 F. Supp. 352, 366-67 (D. Del. 1975), perm, injunction granted, 443 F.
Supp. 1152 (D. Del. 1977); Sears, Roebuck & Co. v. GSA, 384 F. Supp. 996, 1000-01 (D.D.C. 1974), stay
dissolved, 509 F.2d 527 (D.C. Cir. 1974) (per curiam), modified on remand, 402 F. Supp. 378 (D.D.C.
1975), rev’d, 553 F.2d 1378 (D.C. Cir. 1977); Clement, supra note 20, at 626-27; Note, supra note 29, 1976
Duke L.J. at 340; Note, supra note 29, 70 Nw. U.L. Rev. at 1012-13; cf. Westinghouse Elec. Corp. v.
Schlesinger, 542 F.2d 1190, 1198 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977) (APA discussed as
alternative basis for relief); Pennzoil Co. v. FPC, 534 F.2d 627, 631 (Sth Cir. 1976) (challenge to FPC order
instituting investigation to update earlier staff study requiring gas producers to furnish additional offshore
reserve information and making responses matter of public record); Union Oil Co. v. FPC, 542 F.2d 1036,
1045 (9th Cir. 1976) (challenge to FPC orders requiring detailed information on natural gas reserves and to
policy on confidentiality). For a discussion of whether the APA provides a basis for jurisdiction as well as a
claim for relief, see notes 390-401 infra and accompanying text.
188. 5 U.S.C. § 552(a)(4)(B) (1976).
189. Courts have encountered similar problems in defining the scope of review applicable to reverse
FOIA claims based on 18 U.S.C. § 1905 (1976). See notes 254-335 infra and accompanying text.
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The answer to this question requires a more careful analysis than most
courts have undertaken. First, even the FOIA does not clearly provide for de
novo review of all questions that might be raised by a direct FOIA case, in
which the requester is seeking the disclosure of agency documents. The
statutory language provides simply that in cases “to enjoin the agency from
withholding agency records and to order the production of agency records
improperly withheld” the court “shall determine the matter de novo. ”190
The statute appears to subject at least the initial question—whether the
requested material is within one of the Act’s nine exemptions—to de novo
review. If the material is determined to be exempt, however, a second question
is presented—whether it should nonetheless be disclosed.191 The standard of
review that applies to the agency’s determination of the second question is less
clear. It can be argued that the de novo standard applies to all questions in
cases brought “to order the production of agency records.” Alternatively,
because the exemptions are only permissive, an argument can be made that
the FOIA simply does not apply to exempt material.192 If this second
argument is correct, the appropriate standard of review would be that
contained in the provision of law warranting disclosure, or if no standard is
provided, that of the APA.193 The de novo standard would then apply only to
the initial question of the exempt status of the material.
Similar questions are presented in reverse FOIA cases. Here, however,
because the FOIA does not provide the basis for judicial review of agency
determinations in favor of disclosure,194 its provisions on the scope of review
are simply inapplicable. Rather, to the extent that review is based on the
APA, the more limited standard established by that statute195 is the appropri
ate one.196 Moreover, that standard should apply to determine both whether
190. 5 U.S.C. § 552(a)(4)(B) (1976). In requiring a de novo determination the statute not only calls fora
“new" judgment by the district court, according no particular deference to the decision of the agency, but
also permits, if necessary, the compilation of a new or supplemental record in the district court on which
the court’s de novo review is to be based. See notes 207-11 infra and accompanying text.
191. This question follows from the conclusion that the Act’s exemptions are permissive. See notes 161 85 supra and accompanying text.
192. See note 166 supra and accompanying text.
193. See 5 U.S.C. § 706 (1976); notes 197-201 infra and accompanying text. When review is based on
some statute other than the APA, the standard of review set forth in that statute should govern. If no
standard is provided, the APA provision should apply. See Consolo v. Federal Maritime Comm’n., 383
U.S. 607, 619 n.17 (1966); United States v. Carlo Bianchi & Co., 373 U.S. 709, 715 (1963).
194. See notes 162-85 supra and accompanying text.
195. Compare 5 U.S.C. § 706(2)(A) (1976) (agency action may be set aside only if arbitrary, capricious,
abuse of discretion, or not in accordance with law) with 5 U.S.C. § 552(a)(4)(B) (1976) (court shall
determine matter de novo). In describing the abuse-of-discretion standard, the Supreme Court has said that
“[ajlthough this inquiry into the facts is to be searching and careful, the ultimate standard of review is a
narrow one. The court is not empowered to substitute its judgment for that of the agency.” Citizens to
Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1976). Under the de novo standard of the FOIA the
court is, however, empowered to substitute its judgment for that of the agency. See S. Rep. No. 813, supra
note 2, at 8, 1974 Source Book at 43.
196. See Clement, supra note 20, at 628-29; Note, supra note 29, 1976 Duke L.J. at 344-47; Note, supra
note 29, Nw. U.L. Rev. at 1012-13; Note, supra note 32, 51 St. John’s L. Rev. at 739-42; cf. Campv.
Pitts, 411 U.S. 138, 142 (1973) (per curiam) (APA standard of review applied to Comptroller’s denial of
bank charter; remanded to determine whether abuse of discretion); Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 414-16 (1971) (APA standard applied to decision of Department of Transportation to
build highway; reversed as abuse of discretion); Note, supra note 155, at 560 (APA standard of review only
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the material is exempt and if exempt, whether it should nonetheless be
disclosed.
Under the APA, agency action in reverse FOIA cases is informal action,
which should be reviewable under section 706(2)(A) only to determine
whether it was “arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law.”197 It should be subject to no more stringent judicial
scrutiny, because it is not agency action designed to produce a formal
adjudicatory record, “the basic requirement for substantial evidence review”
under the APA.198 “Formal” agency action is that required by statute to be
heard “on the record after opportunity for agency hearing,”199 and neither the
FOIA nor any other statute requires such a hearing in reverse FOIA
actions.200
The agency action in reverse FOIA cases also does not satisfy the
prerequisites for de novo review under the APA—either that issues not raised
before the agency are presented in a proceeding to enforce nonadjudicatory
action, or that agency factfinding procedures in an adjudicatory action are
inadequate.201 Reverse FOIA actions are not “proceedings to enforce” an
action, and they are adjudicatory rather than nonadjudicatory in nature.202
Moreover, although inadequacies in agency procedures exist,203 in most
instances these result only in a failure of the agency to develop the record fully
in support of its determination, not in a failure to ascertain the imporant facts
on which to base that determination.204 The remedy for an inadequate record,
as the Supreme Court has made clear, is not to conduct a trial de novo but “to
obtain from the agency either through affidavits or testimony, such additional
explanation of the reasons for the agency decision as may prove necessary.”205
In brief, although in direct FOIA suits de novo review has meant that no
particular deference will be given to the agency’s determination and that the
agency record may be supplemented or a new record prepared in the district
if exemptions permissive).
197. See Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 414 (1971).
198. Id. at 414-15 (discussing 5 U.S.C. § 706(2)(E) (1976)); accord. Clement, supra note 20, at 629 n. 199.
199. 5 U.S.C. § 554 (1976).
200. See notes 84-101 supra and accompanying text.
201. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 (1971) (discussing 5 U.S.C. §
706(2)(F) (1976)). See generally Clement, supra note 20, at 629-33; Chrysler Corp. v. Schlesinger, 565 F.2d
1172, 1191-92 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978).
202. See generally Chrysler Corp. v. Schlesinger, 565 F.2d 1172, 1191 & n.94 (3d Cir. 1977), cert,
granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Clement, supra note 20, at 629.
203. See notes 1-29 supra and accompanying text.
204. See General Dynamics Corp. v. Dunlop, 427 F. Supp. 578, 580-81 (E.D. Mo. 1976) (discussion of
agency proceedings), vacated sub nom. General Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir.
1978); Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 178-79 (D. Del. 1976), vacated. 565 F.2d 1172 (3d
Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978). But cf. Clement, supra
note 20, at 629 n.198 (submitters have argued that because proceedings are adjudicatory, they are
inadequate if no evidentiary hearings held).
205. Camp v. Pitts, 411 U.S. 138, 143 (1973) (per curiam). In Camp the agency decision was one by the
Comptroller of the Currency denying a license to operate a branch bank. The “record” consisted of a short
letter of rejection that cited the petitioner’s failure to meet the required showing for establishing a branch
bank. Id. at 139 n.2. The Supreme Court held that if this record was inadequate, the remedy was not a trial
de novo in the district court, as had been ordered by the court of appeals, but a remand to the agency for
the further development of the agency record. 411 U.S. at 143 (reversing Pitts v. Camp, 463 F.2d 632 (4th
Cir. 1972)).
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court,206 this procedure is unwarranted in reverse FOIA actions under the
APA. The appropriate procedure under section 706(2)(A) is for the district
court to determine on the basis of the agency’s record whether an abuse of
discretion has occurred.207 Although agencies now follow different proce
dures in compiling a “record” in reverse FOIA cases,208 the agency’s written
decision should be available to the reviewing court. That decision and other
material before the agency at the time of its decision, including any
communications with submitters or requesters, constitute the agency record.
If the record is inadequate, the appropriate response is a remand to the
agency, not the preparation of a new record in the district court.209
This limitation of review to the agency record will require a different
procedure in reverse FOIA cases than the one that is followed in direct FOIA
cases, but there are sound practical reasons for the distinction. In direct
FOIA cases the requester has not seen the information and thus is unable to
present fully the argument for disclosure until the action reaches the courts,
where indexing by the agency or the use of sample documents may reveal a
need to supplement the record.210 In reverse FOIA cases, however, the
submitter is familiar with the information and should be able to present the
argument against disclosure at the agency level without requiring further
evidentiary proceedings in the district court.211
The nature of judicial review itself suggests other practical reasons why de
novo review should not be employed in reverse FOIA cases. De novo review
dictates that a court consider the questions before it as if it were the agency
faced with deciding the case in the first instance.212 Thus, the amount of court
time expended is considerably more than that necessary simply to determine
from the agency’s own record whether the agency has abused its discretion.
The granting of relief to either party is delayed, as is the decision of other
cases on the court’s docket. Although these consequences may be justified in
direct FOIA cases, in which Congress has for substantial reasons provided for
de novo review, such consequences appear unwarranted in reverse FOIA
cases.213
Imposing a different standard of judicial review on a challenge to agency
action brought by the submitter is also justifiable on policy grounds. As
206. See note 190 supra.
207. Camp v. Pitts, 411 U.S. 138, 143 (1973) (per curiam).
208. See notes 113-231 supra and accompanying text. Under the procedures proposed by this article, a
record would be standard practice and would include the views of both submitters and requesters. See notes
604-18 infra and accompanying text.
209. See Camp v. Pitts, 411 U.S. 138, 143 (1973) (per curiam). One practical problem with this
approach is that a remand to the agency will further delay any release of the information to the requester,
in contravention of the goal of the FOIA to ensure prompt disclosure. It seems that the court should at
least impose a time limit within which the agency would be required to compile the record. Moreover, in
those cases in which delay is particularly to be avoided, the court might carefully consider whether, despite
the agency’s obligation to compile an appropriate record, supplementation of the record in the district
court would be preferred. In no event, however, should a full trial de novo be held.
210. See notes 140-43 supra and accompanying text.
211. This assumes that the agency has a procedure for the submission of the views of submitters. See
note 208 supra and accompanying text. If it does not, a remand to the agency for further development of
the record might be warranted. See notes 207-09 supra and accompanying text.
212. See note 190 supra.
213. See Clement, supra note 20, at 630-31; Note, supra note 32, 51 St. John’s L. Rev. at 752 &n.H0.
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previously noted, Congress’ primary concern in passing the FOIA was to
promote the disclosure of information.214 This overriding concern with
disclosure was a reaction to the extreme reluctance of administrative agencies
to make information available to the public.215 Indeed, this reluctance
prompted the establishment of de novo review of nondisclosure decisions,216
and it supports the view that the de novo standard should be applied in FOIA
cases whether the question is the agency’s application of the exemptions to the
Act or the agency’s decision not to disclose the material requested.217 In
reverse FOIA cases, however, the agency has decided to disclose the
information, and the court is being asked to review that decision. Because
experience has revealed little reason to suspect that agencies are likely to
“overdisclose” information, the special protection afforded by the de novo
standard is unnecessary. Rather, the agency’s determination that the material
is not exempt or that, if exempt, it may nonetheless be disclosed should be
treated like all other informal action under the APA,218 and judicial review
limited to a determination, on the agency’s own record, of whether the agency
has abused its discretion or otherwise violated the law.219
The courts have generally not employed this analysis. Instead, they have
applied a de novo standard to the question whether the material is exempt and
have reserved the abuse-of-discretion standard for the question whether
exempt material should be disclosed.220 They have also decided these
questions not simply on the basis of the agency record, but have relied on
supplemental records prepared in the district court.221 Although various
214. See notes 1-29 supra and accompanying text.
215. See notes 6-9 supra and accompanying text.
216. See S. Rep. No. 813, supra note 2, at 8, 1974 Source Book at 43.
217. See notes 190-96 supra and accompanying text.
218. See, e.g., Dunlop v. Bachowski, 421 U.S. 560, 571-74 (1975) (standard applied to Department of
Labor action); Camp v. Pitts, 411 U.S. 138, 140-42 (1973) (per curiam) (standard applied to decision of
Comptroller of Currency).
219. See 5 U.S.C. § 706(2)(A)( 1976). The question whether the agency has “otherwise violated the law”
would include consideration of whether a statute other than the FOIA either prohibits or requires
disclosure. See notes 250-344 infra and accompanying text.
220. See Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1380-81 (D.C. Cir. 1977); Westinghouse Elec.
Corp. v. Schlesinger, 542 F.2d 1190 passim (4th Cir. 1976) (dictum), cert, denied, 431 U.S. 924 (1977);
Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 939-42 (D.C. Cir. 1975); Sonderegger v. United
States Dep’t of Interior, 424 F. Supp. 847, 848-49 (D. Idaho 1976); Metropolitan Life Ins. Co. v. Usery, 426
F. Supp. 150, 156-57, 169 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Burroughs
Corp. v. Schlesinger, 403 F. Supp. 633, 637 (E.D. Va. 1975); c/i Pennzoil Co. v. FPC, 534 F.2d 627, 631-32
(5th Cir. 1976) (preenforcement challenge to order to update gas reserve data previously submitted to FPC;
abuse-of-discretion standard applied); Babcock & Wilcox Co. v. Rumsfeld, 70 F.R.D. 595, 601-02 (N.D.
Ohio 1976) (applying abuse-of-discretion standard without specifying whether to question whether
material exempt or to question whether exempt material should be disclosed); GTE Sylvania, Inc. v.
Consumer Prod. Safety Comm’n, 404 F. Supp. 352, 367-68 (D. Del. 1975) (same), perm, injunction
granted, 443 F. Supp. 1152 (D. Del. 1977). In two other cases courts have indicated a rejection of de novo
review, but it is unclear whether they have rejected only trial de novo or whether they have also rejected the
de novo standard. See General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1217-18 (8th Cir. 1978);
Chrysler Corp. v. Schlesinger, 565 F.2d 1172, 1190-93 (3d Cir. 1977), cert, granted sub nom. Chrysler
Corp. v. Brown, 98 S. Ct. 1466 (1978); notes 235-49 infra and accompanying text.
221. See Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1381-83 (D.C. Cir. 1977); Westinghouse Elec.
Corp. v. Schlesinger, 542 F.2d 1190, 1214-15 (4th Cir. 1976) (dictum), cert, denied, 431 U.S. 924 (1977);
Sonderegger v. United States Dep’t of Interior, 424 F. Supp. 847, 852-53, 855 (D. Idaho 1976);
Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 155 n.8, 159-71 (D.D.C. 1976), cert, before judgment
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explanations for this course of action have been offered, the underlying reason
seems to be a concern that judicial review in reverse FOIA cases should be the
same as that in direct FOIA suits. A few examples will illustrate this point.
Charles River Park “A”, Inc. v. HUD222 is the most commonly cited
authority for the proposition that only the question whether exempt material
should be disclosed is subject to review under the abuse-of-discretion
standard. The court thought that it should determine the exempt status of the
requested material “just as it would if a suit had been brought under the
FOIA to compel disclosure”223—that is, by de novo review. The abuse-ofdiscretion standard should not apply to this determination because, according
to the court in Charles River Park, “the district court is not reviewing agency
action; it is making a threshold determination whether the plaintiff has any
cause of action at all.”224
The problem with this analysis is that even the “threshold determination”
of the exempt status of the material necessarily involves review of the agency’s
decision. If, for example, the district court concludes that the requested
material is exempt from disclosure under the FOIA, it has in effect overruled
any agency determination to the contrary. Because both the issue of exempt
status and the issue of disclosure of exempt material involve judicial review of
agency action in reverse FOIA cases, both questions should be governed by
the abuse-of-discretion standard set forth in the APA.225
What may have concerned the court in Charles River Park is that different
standards and a different review process would be used to determine identical
questions in reverse FOIA and direct FOIA suits. Indeed, other courts, in
discussing Charles River Park, have expressed this concern more directly. For
example, in Westinghouse Electric Corp. v. Schlesinger226 the United States
Court of Appeals for the Fourth Circuit stated that the submitter “is entitled
to a fair and adequate hearing, on proper evidence, in the courts, a hearing
that is no less broad and adequate than that given the merely curious who
may seek disclosure.”227 In this hearing the court should apply “ ‘the de novo
standard mandated by the Information Act,’ ”228 for a “ruling limiting the
[submitter] to a challenge of arbitrariness alone . . . would be contrary to the
denied, 431 U.S. 924 (1977); cf. Babcock & Wilcox Co. v. Rumsfeld, 70 F.R.D. 595, 597-99 (N.D. Ohio
1976) (further evidence needed to determine whether abuse of discretion had occurred); GTE Sylvania,
Inc. v. Consumer Prod. Safety Commm'n, 404 F. Supp. 352, 362-65, 368, 370 (D. Del. 1975) (supplemental
affidavits considered in applying abuse-of-discretion standard), perm, injunction granted, 443 F. Supp.
1152 (D. Del. 1977). But see General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1218 (8th Cir. 1978);
Chrysler Corp. v. Schlesinger, 565 F.2d 1172, 1192 & n.96 (3d Cir. 1977), cert, granted sub nom. Chrysler
Corp. v. Brown, 98 S. Ct. 1466 (1978).
222. 519 F.2d 935 (D.C. Cir. 1975). Charles River Park, decided by the district court on Mar. 10, 1973,
360 F. Supp. 212 (D.D.C. 1973), is generally recognized as the first reverse FOIA case. See Drachsler,
supra note 32, at 3; Note, supra note 29, 79 Nw. U.L. Rev. at 999 & n.24.
223. 519 F.2d at 941 n.4. See generally Note, supra note 29, 1976 Duke L.J. at 334 n.18.
224. 519 F.2d at 941 n.4.
225. Cf. Clement, supra note 20, at 631 n.206 (agreeing that district court in reverse FOIA cases
engages in judicial review, contrary to conclusion of Charles River Park, but not separating judicial review
into two questions).
226. 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977).
227. Id. at 1215.
228. Id. (quoting Sears, Roebuck & Co. v. GSA, 402 F. Supp. 378, 382-83 (D.D.C. 1975), affd, 553
F.2d 1378 (D.C. Cir. 1977)).
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whole thrust of the FOIA.”229 The court’s conclusion thus rests on its
determination that the FOIA requires that at least the question whether the
material is exempt be subjected to de novo review.230 As has been shown, this
interpretation of the statute is unwarranted.
Other opinions have been no more clear about their bases for concluding
that de novo review is proper.231 Several courts have followed the reasoning of
Charles River Park without further elucidation232 or have simply cited Charles
River Park as authority for their determinations.233 None has fully analyzed
the appropriate relation between the standard of review applied in reverse
FOIA cases brought under the APA and the standard applied in direct FOIA
suits brought under that statute.234
229. Id.
230. Id. (quoting United States v. Reynolds, 345 U.S. 1, 8-10 (1953)) (“[W]hen the issue is whether
certain information is without a prohibition of disclosure . . . it is for the court itself to determine ‘whether
the circumstances are appropriate for the claim’ . . . .”). The precedential value of the court’s discussion
of Charles River Park is uncertain because it was unnecessary to the holding in Westinghouse. The
Westinghouse court concluded that an evidentiary hearing in the district court is proper whether
jurisdiction is exercised under the APA or under 28 U.S.C. § 1331 (1976). Id. at 1216. The claim in
Westinghouse, however, was based on federal question jurisdiction and a cause of action under 18 U.S.C. §
1905 (1976); review was not sought under the APA. Id. at 1199-1203,1208-09. Thus, the court’s treatment of
Charles River Park and the scope of review under the APA constituted dicta.
231. See Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1381 (D.C. Cir. 1977); Sonderegger v. United
States Dep’t of Interior, 424 F. Supp. 847, 848-49 (D. Idaho 1976); Metropolitan Life Ins. Co. v. Usery, 426
F. Supp. 150, 156-57 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Burroughs Corp. v.
Schlesinger, 403 F. Supp. 633, 637 n.7 (E.D. Va. 1975).
232. See Sonderegger v. United States Dep’t of Interior, 424 F. Supp. 847, 848-49 (D. Idaho 1976) (also
relying on Teriault v. United States, 503 F.2d 390, 392 (9th Cir. 1974), and Epstein v. Resor, 421 F.2d 930,
933 (9th Cir.), cert, denied, 398 U.S. 965 (1970)); Westinghouse Elec. Corp. v. Schlesinger, 392 F. Supp.
1246, 1250 (E.D. Va. 1974), affd, 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977).
233. Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1380-81 (D.C. Cir. 1977); Burroughs Corp. v.
Schlesinger, 403 F. Supp. 633, 637 & n.7 (E.D. Va. 1975).
234. One case suggests that some of the problems in this area may result from a misunderstanding by the
courts of the difference between the two standards of review. The holding in Metropolitan Life Ins. Co. v.
Usery, 426 F. Supp. 150 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977), is that whether
the material is exempt is to be determined de novo, but whether it may nonetheless be released is subject to
the abuse-of-discretion standard. Id. at 170 (citing Charles River Park “A”, Inc. v. HUD, 519 F.2d 935
(D.C. Cir. 1975)). The Metropolitan court’s own application of the standards, however, suggests that it
considers de novo review proper for the resolution of both questions. Having determined by de novo review
that certain portions of the requested material were exempt, the court noted that the agency had failed to
exercise discretion “with respect to the exempt information and to give any meaningful consideration to
whether discretionary disclosure was appropriate.” Id. It would seem at this point that a remand to the
agency to exercise its discretion would have been appropriate. See Charles River Park “A”, Inc. v. HUD,
519 F.2d at 943; cf. Camp v. Pitts, 411 U.S. 138, 142-43 (1972) (per curiam) (if record incomplete, proper
course under APA is to remand to agency). But the Metropolitan court did not remand. Instead, it
concluded that the agency’s failure to exercise its discretion was itself an abuse of discretion and that in any
event a decision by the agency to disclose exempt material would have been an abuse of discretion “on the
facts presented.” 426 F. Supp. at 170. Although the court stated that it could review the agency’s
determination of whether to disclose exempt material only under an abuse-of-discretion standard, it
nonetheless proceeded to determine de novo the way in which that discretion should have been exercised.
This can only be interpreted as de novo review, despite the court’s language. As the court itself
acknowledged, the agency had not yet exercised any discretion in its decision to release the material. The
court, in issuing an injunction against disclosure, seemed to be doing more than instructing the agency on
the factors it should take into account in exercising its discretion. If the court merely took it upon itself to
conserve agency and judicial energies by resolving a debate that had lasted for almost two years, it did not
articulate that justification. Indeed, the court seemed to be unaware of any inconsistencies in its approach.
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Two circuits have rejected the application of de novo review to the
questions presented by reverse FOIA cases,*235 but even in these cases it is
unclear whether the courts were concerned only with the impropriety of trial
de novo or whether they were also concerned with review de novo of the
agency’s determination to disclose. In the first of the two cases, Chrysler Corp.
v. Schlesinger, 236 the district court determined after a trial de novo that the
material in question should not be disclosed.237 The United States Court of
Appeals for the Third Circuit reversed and held that a trial de novo was
inappropriate.238 The court stated that if the agency’s record “does not
establish, or insufficiently explains, the basis for the agency’s decision, so as
not to permit the reviewing court effectively to perform the [proper] analysis,
the remedy is not a trial de novo, but a remand to the agency for an additional
record or explanation for its decision.”239
The court’s language describing the proper standard for judicial review
appears also to reject the de novo standard of Charles River Park and its
progeny, albeit not so clearly.240 The court stated that the appropriate analysis
for the district court to undertake in reviewing the agency decision is to
inquire whether any statute, regulation, or provision of the Constitution
forbids disclosure.241 If so, “the court must conclude that the agency has acted
outside the scope of its . . . authority and should enjoin disclosure.”242 If,
however, the agency has determined that the material is exempt but that
disclosure is nevertheless both desirable and permissible, “the court must
undertake a two-step analysis.”243 It must first determine “whether the
agency applied the proper legal standards for the applicability of the FOIA
exemptions,”244 and if it did, the court must then determine whether the
agency “considered the proper factors in determining that disclosure was
permitted under its own disclosure regulations.”245 Under these instructions it
appears that the district court is not to substitute its judgment for that of the
agency in determining either the applicability of the Act’s exemptions or
whether exempt material should be disclosed, but is only to ascertain whether
the agency has applied the proper “legal standards” and “factors.” If it has,
The exercise of de novo review by the Metropolitan court made a mockery of its earlier conclusion that such
a standard of review would be improper.
235. See General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1214 (8th Cir. 1978); Chrysler Corp. v.
Schlesinger, 565 F.2d 1172, 1192 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct.
1466 (1978).
236. 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S.Ct. 1466
(1978).
237. See 412 F. Supp. 171, 175-78 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted
sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978).
238. 565 F.2d at 1190-93.
239. Id. at 1192. The court did not impose any time limit on the agency for the development of this
record. See note 209 supra.
240. See note 231 supra.
241. 565 F.2d at 1192. The court seemed to be referring to either the scope of review set forth in 5 U.S.C.
§ 706(2)(B), (C), (D) (1976) or to the provision in 5 U.S.C. § 706(2)(A) (1976) that agency action may be
set aside if “otherwise not in accordance with the law.”
242. 565 F.2d at 1192.
243. Id.
244. Id.
245. Id.
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even though the court in the first instance might have reached a different
conclusion, the agency’s determination of both questions cannot be said to be
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law”246 and should therefore be upheld.247
If this reading of Chrysler is correct, the court’s analysis represents a
laudable advance in understanding of the applicable law. As Chrysler itself
illustrates, however, lucidity has not been the hallmark of the reverse FOIA
case law.248 Although some confusion is understandable because of the
similarities between FOIA and reverse FOIA claims, the differences in the
statutory provisions on which they are based should nonetheless compel the
application of different standards of judicial review. To preserve the delicate
balance in the FOIA in favor of disclosure, judicial review of agency
determinations in reverse FOIA cases should be limited to whether the
agency’s action was arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law. Moreover, this review should be based on the
agency’s own record, not on a retrial of the issues by the district court.
Unfortunately, many courts have moved so far away from these conclusions
that their errors may be difficult to redress in a judicial forum.249
C. STATUTES PREVENTING DISCLOSURE

An agency’s discretionary authority to disclose material that is exempt
under the FOIA may be substantially curtailed, or even prohibitied, by other
federal nondisclosure statutes.250 These statutes have also served as the bases
for challenges to agency determinations in reverse FOIA cases.251 Neither the
246. 5 U.S.C. § 7O6(2)(A) (1976); see notes 197-212 supra and accompanying text.
247. 565 F.2d at 1192.
248. The similar conclusions of the United States Court of Appeals for the Eighth Circuit in General
Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir. 1978), do not help to resolve this controversy because
that court simply agreed with the court in Chrysler without elaborating on its reasoning. See id. at 1214
249. The Supreme Court’s consideration of Chrysler may provide an opportunity to resolve these issues.
See Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978) (granting certiorari in Chrysler Corp. v. Schlesinger,
565 F.2d 1172 (3d Cir. 1977)). The Court should consider both the proper standard of review and the
proper record for review, despite some confusion of these issues in the opinion of the court of appeals. See
notes 236-46 supra and accompanying text.
250. See 2 U.S.C. § 437g(a)(3)(B) (1976); 5 U.S.C. § 301 (1976); 15 U.S.C. § 2055 (1976); 18 U.S.C. §
1905 (1976); 42 U.S.C. § 1306 (Supp. V 1975); 42 U.S.C. § 2000e-8(e) (1970); 44 U.S.C. § 3508 (1970).
251. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1198, 1200 (7th Cir. 1978) (18 U.S.C. § 1905
(1976); 5 U.S.C. § 301 (1976)); Planning Research Corp. v. FPC, 555 F.2d 970, 977 (D.C. Cir. 1977) (18
U.S.C. § 1905 (1976)); Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1199 (4th Cir. 1976), cert,
denied. 431 U.S. 924 (1977) (18 U.S.C. § 1905 (1976); 42 U.S.C. § 2000e-8(e) (1970)); Charles River Park
“A”, Inc. v. HUD, 519 F.2d 935, 941-43 (D.C. Cir. 1975) (18 U.S.C. § 1905 (1976)); Parkridge Hosp., Inc.
v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1097-98 (E.D. Tenn. 1977) (18 U.S.C. § 1905 (1976));
General Dynamics Corp. v. Dunlop, 427 F. Supp. 578, 581 (E.D. Mo. 1976) (18 U.S.C. § 1905 (1976)),
vacated sub nom. General Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th Cir. 1978); Metropolitan Life
Ins. Co. v. Usery, 426 F. Supp. 150, 157 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977);
(18 U.S.C. § 1905 (1976); 42 U.S.C. § 2000e-8(e) (1970); 44 U.S.C. § 3508 (1970)); Crown Cent. Petroleum
Corp. v. Kleppe, 424 F. Supp. 744, 750-53 (D. Md. 1976) (18 U.S.C. § 1905 (1976); 42 U.S.C. § 2OOOe-8(e)
(1970); 44 U.S.C. § 3508 (1970)); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337, 1338-39 (W.D. Tenn.
1976) (18 U.S.C. § 1905 (1976)); Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 818, 820 (E.D
Va. 1976) (18 U.S.C. § 1905 (1976); 42 U.S.C. § 2000e-8(e) (1970)); Chrysler Corp. v. Schlesinger, 412 F
Supp. 171, 174, 176-78 (D. Del. 1976) (5 U.S.C. § 301 (1976); 18 U.S.C. § 1905 (1976); 42 U.S.C. § 2000c-
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court opinions nor the language and legislative history of the various statutes
have defined the appropriate relationship between these provisions and the
FOIA, however. Nowhere is this shortcoming more evident than in the
development of the law regarding the Trade Secrets Act.252

Trade Secrets Act.
The Trade Secrets Act, 18 U.S.C. § 1905,253 is the
statute most often used by submitters to prevent disclosure of material sought
under the FOIA.254 Section 1905 makes it illegal for a government employee
8(e) (1970); 44 U.S.C. § 3508 (1970)), vacated, 565 F.2d 1172, 1186-90 (3d Cir. 1977), cert, granted sub
nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Babcox & Wilcox v. Rumsfeld, 70 F.R.D. 595, 60001 (N.D. Ohio 1976) (18 U.S.C. § 1905 (1976)); Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828, slip
op. at 3-5 (D.D.C. Dec. 9, 1975) (42 U.S.C. § 2OOOe-8(e) (1970); 44 U.S.C. § 3508 (1970); 18 U.S.C. § 1905
(1976)); Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634 (E.D. Va. 1975) (18 U.S.C. § 1905 (1976));
GTE Sylvania Inc. v. Consumer Prod. Safety Contm’n, 404 F. Supp. 352, 365 (D. Del. 1975) (15 U.S.C. §
2055 (1976)), perm, injunction granted, 443 F. Supp. 1152 (D. Del. 1977); Lawyers Coop. Publ. Co. v.
Schlesinger, No. 74-212, slip op. at 3 (W.D.N.Y. Apr. 22, 1975) (18 U.S.C. § 1905 (1976); 42 U.S.C. §
2OOOe-8(e) (1970); 44 U.S.C. § 3508 (1970)); McCoy v. Weinberger, 386 F. Supp. 504, 506-07 (W.D. Ky.
1974) (18 U.S.C. § 1905 (1976); 42 U.S.C. § 1306 (1970) (amended 1975)); Hughes Aircraft Co. v.
Schlesinger, 384 F. Supp. 292, 295 (C.D. Cal. 1974) (42 U.S.C. § 2000e-8(e) (1970)); Neal-Cooper Grain
Co. v. Kissinger, 385 F. Supp. 769, 774-77 (D.D.C. 1974) (18 U.S.C. § 1905 (1976)); Sears, Roebuck, & Co.
v. GSA, 384 F. Supp. 996, 1002-03 (D.D.C 1974) (18 U.S.C. § 1905 (1976)), stay dissolved, 509 F.2d 527,
529 (D.C. Cir. 1974) (per curiam), modified on remand, 402 F. Supp. 378, 381 n.3 (D.D.C. 1975), rev'd in
part, affd in part, and remanded, 553 F.2d 1378 (D.C. Cir. 1977). These cases are based on the theory that
a cause of action may be implied from the nondisclosure statute itself, usually when read in conjunction
with 5 U.S.C. § 552(b)(3) (1976) of the FOIA, or that disclosure in violation of such a statute would be “an
abuse of discretion, or otherwise not in accordance with law” under 5 U.S.C. § 706(2)(A) (1976). The latter
theory is preferable, given the general reluctance of the courts to find implied causes of actions. See Cort v.
Ash, 422 U.S. 66, 77-85 (1975). At least two authorities have concluded that neither the FOIA nor 18
U.S.C. § 1905 (1976) provides a basis for an implied cause of action in reverse FOIA cases, but that the
Administrative Procedure Act does provide such a basis. See Clement, supra note 20, at 624-26; Note,
supra note 32, 51 St. John’s L. Rev. at 737. Whether judicial review is based on the Administrative
Procedure Act or on some other statute, the scope of review of the reverse FOIA claim should be that set
forth in the Administrative Procedure Act unless the other statute relied on mandates a different standard.
See Consolo v. Federal Maritime Comm'n, 383 U.S. 607, 619 n.17 (1966); United States v. Carlo Bianchi
& Co., 373 U.S. 709, 715 (1963); notes 186-249 supra and accompanying text.
252. 18 U.S.C. § 1905 (1976). See generally Clement, supra note 20, at 602-26; Connolly & Fox, supra
note 32, at 226-29; Note, supra note 155, 1977 Duke L.J. at 562-63; Note, supra note 29, 1976 Duke L.J.
at 342-43; Note, supra note 29, 70 Nw. U.L. Rev. at 1014-17; Note, supra note 32, 51 St. John’s L. Rev.
at 752-57.
253. (1976).
254. Clement, supra note 20, at 603; see Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1198 (7th Cir.
1977); Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1199 (4th Cir. 1976), cert, denied, 431 U.S.
924 (1977); Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 941-43 (D.C. Cir. 1975); Parkridge
Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1097-98 (E.D. Tenn. 1977); General Dynamics
Corp. v. Dunlop, 427 F. Supp. 578, 581 (E.D. Mo. 1976), vacated sub nom. General Dynamics Corp. v.
Marshall, 572 F.2d 1211 (8th Cir. 1978); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 157
(D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe,
424 F. Supp. 744, 750-53 (D. Md. 1976); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337, 1338-39 (W.D.
Tenn. 1976); Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 818, 820 (E.D. Va. 1976); Chrysler
Corp. v. Schlesinger, 412 F. Supp 171, 174 (D. Del. 1976), vacated. 565 F.2d 1172 (3d Cir. 1977), cert,
granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Babcock & Wilcox v. Rumsfeld, 70
F.R.D. 595, 600-01 (N.D. Ohio 1976); Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828, slip op. at 3-5
(D.D.C. Dec. 9, 1975); Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634 (E.D. Va. 1975); Lawyers
Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 3 (W.D.N.Y. Apr. 22, 1975); McCoy v. Weinberger,
386 F. Supp. 504, 506-07 (W.D. Ky. 1974); Neal-Cooper Grain Co. v. Kissinger, 385 F. Supp. 769, 774-77
(D.D.C. 1974); Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1383-85 (D.C. Cir. 1977).
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to disclose “to any extent not authorized by law any information coming to
him in the course of his employment . . . which information concerns or
relates to the trade secrets . . . or to the . . . amount of any income, profits,
losses, or expenditures of any person.”255
The relation between section 1905 and the FOIA has never been clear. A
determination whether the material requested is within both section 1905 and
one of the FOIA’s nine exemptions is the first step in any analysis of the two
statutory provisions. If the information is not exempt, the FOIA requires its
release and thereby supplies the “ authorization] by law” under section 1905
for the release of information covered by section 1905.256
If material covered by section 1905 falls within one of the exemptions to the
FOIA, the situation becomes more complicated. Because the exemptions are
permissive,257 even material falling within both section 1905 and one of the
exemptions may, at the agency’s discretion, be released if the FOIA is
regarded as the “authoriz[ation] by law” required by section 1905 for the
disclosure of material protected by the statute. If, however, the FOIA does
not apply to exempt material,258 it cannot authorize the disclosure of section
1905 material. Unless some other provision of law then supplies the necessary
authorization, section 1905 would bar the discretionary release of FOIAexempt material that is also within section 1905.
A conclusion that material covered by section 1905 may be disclosed
pursuant to the FOIA is more in concert with the aims of both the FOIA and
the Trade Secrets Act. This conclusion may be reached either by a determina
tion that section 1905 is not within exemption 3 of the FOIA259 or that the
FOIA is the “authoriz[ation] by law” required to disclose material within
section 1905 even if that material is also exempt under the FOIA.260 As an
alternative to either of these approaches, the same conclusion may be reached
if some other provision of law is available to supply the “authorizfation] by
law.”261
The first step is to determine whether the material requested is within both
section 1905 and one of the exemptions of the FOIA.262 With regard to
exemption 3, the inquiry is whether information protected by section 1905
constitutes material “specifically exempted from disclosure by statute” for the
255. 18 U.S.C. § 1905 (1976).
256. Note, supra note 155, at 563.
257. See notes 161-79 supra and accompanying text.
258. See Note, supra note 29, 1976 Duke L.J. at 336-39; Note, supra note 32, 51 St. John’s L. Rev. at
749.
259. See 5 U.S.C. § 552(b)(3) (1976). Material within section 1905 must also be found not to fall within
any of the other exemptions of the FOIA for this conclusion to follow. See notes 263-335 infra and
accompanying text. Compare Connolly & Fox, supra note 32, at 228-29 (unclear whether section 1905 is an
exemption 3 statute) and Clement, supra note 20, at 605 (same) with Note, supra note 32, 51 St. John's L.
Rev. at 755-57 (section 1905 is not exemption 3 statute) and Note, supra note 155, 1977 Duke L.J. at 563
(same).
260. See Clement, supra note 20, at 617; Note, supra note 29, 70 Nw. U.L. Rev. at 1014-16; notes 31035 infra and accompanying text.
261. See notes 327-34 infra and accompanying text. See generally Clement, supra note 20, at 618-24.
262. See Clement, supra note 20, at 605-17. Clement argues that the scope of section 1905 has been
interpreted incorrectly to include types of information that Congress never intended to protect under the
statute. Id. For purposes of the discussion here, the requested information is assumed to be within section
1905, although, as Clement demonstrates, that conclusion may be unwarranted in many cases. See id.
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purposes of exemption 3. The courts of appeals were originally divided in
their response to this question.263264
The Supreme Court’s decision in FAA v.
Robertson2M then lent support to the view that section 1905 is within
exemption 3. In Robertson the Court held that a statute conferring complete
discretion on the Federal Aviation Administration to disclose material within
its terms was nonetheless a statute specifically exempting material from
disclosure within the meaning of exemption 3.265 The word “specifically,” the
Court made clear, does not mean that a statute must particularly describe the
records that are exempt or the category into which they fall: “To require this
interpretation would be to ask of Congress a virtually impossible task.”266
Rather, the Court found that Congress was attempting to protect preexisting
nondisclosure statutes: “Congress’ response was to permit the numerous laws
then extant allowing confidentiality to stand . . . ,”267 Under Robertson the
“factual existence of such a statute, regardless of how unwise, self-protective,
or inadvertent the enactment might be,”268 is sufficient to establish the
validity of an exemption 3 claim.
Applying the Robertson standard to section 1905 brings that statute, as a
preexisting nondisclosure law, within exemption 3.269270
As the court of appeals
in Westinghouse Electric Corp. v. Schlesinger210 concluded, although “Robert
son did not identify section 1905 as a statute within the parameters of
exemption 3 . . . [t]here can be little doubt that section 1905 was among
those ‘nearly 100 statutes or parts of statutes . . . not . . . modified’ or
repealed by the FOIA and intended to be covered by exemption 3, to which
the Congress and the Court in Robertson referred.”271
In 1976, however, Congress amended exemption 3 “to overrule the
decision of the Supreme Court in FAA v. Robertson . . . ,”272 The language
and legislative history of the amendment make clear that Congress disagreed
with the Court’s broad reading of the statutory exemption as encompassing
every preexisting nondisclosure statute. Under the amended exemption 3 only
some such statutes will be included.273 The problem now lies in determining
263. See Note, supra note 159, at 1032-36.
264. 422 U.S. 255 (1975).
265. Id. at 266-67; see Federal Aviation Act of 1958, § 1104, 49 U.S.C. § 1504 (1970). Section 1104
provides that the Federal Aviation Administration (FAA) may “order . . . information withheld from
public disclosure when, in [its] judgment, a disclosure of such information would adversely affect the
interests of. . . [a] person [making a written objection to disclosure] and is not required in the interest of
the public . . . .''Id. Section 1104 was invoked, in conjunction with exemption 3, to bar the disclosure of
copies of the FAA's Systems Worthiness Analysis Program Reports. The agency had ordered the reports
withheld under section 1104 at the urging of the Air Transport Association. 422 U.S. at 258-60.
266. 422 U.S. at 265.
267. Id. at 266.
268. Id. at 270 (Stewart, J., with Marshall, J., concurring). See generally Note, supra note 159, at 103841.
269. This conclusion follows only if the FOIA is not the “authorization by law” required by § 1905 to
disclose material otherwise within its terms. Despite the Supreme Court’s conclusion in Robertson that
Congress intended in the FOIA to leave undisturbed existing nondisclosure statutes, the Court did not have
before it a statute that, like section 1905, specifically permits disclosure “authorized by law.” It therefore
did not decide whether the FOIA could supply that “law.” See notes 310-25 infra and accompanying text.
270. 542 F.2d 1190 (4th Cir. 1976), cert, denied. 431 U.S. 924 (1977).
271. Id. at 1202.
272. H R. Rep. No. 1441, supra note 27, at 14 (1976) (conference report).
273. See H.R. Rep. No. 880, Part I, 94th Cong., 2d Sess. 23 (1976); H R. Rep. No. 1441, supra note 27,
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which statutes fall within exemption 3. This is a difficult determination using
the language of the amendment; confusion in the language of the legislative
history renders any determination even more problematic.
The confusion is in part a consequence of the legislative process leading to
the final version of the amended exemption 3. The amendment was a rider to
the Government in the Sunshine Act,274 a statute designed to open the
meetings of certain federal agencies to the public.275 That act provides for
exemptions, similar to the exemptions contained in the FOIA, to its
requirement of open meetings.276 Exemption 3 of the FOIA was amended277 to
conform to its sister provision in the Government in the Sunshine Act,278
which also rejected the approach taken by the Supreme Court in Robertson.
The language and scope of the amended exemption 3 were altered at each
step in the legislative process, which makes it difficult to discern the
congressional intent. As initially proposed by the House Committee on
Government Operations, the amended exemption 3 would have exempted
only material “required to be withheld from the public by any statute
establishing particular criteria or referring to particular types of informa
tion.”279 The Committee specifically listed the Trade Secrets Act among the
statutes that would not be considered within exemption 3 and stated that
“[s]ection 1905, which relates only to the disclosure of information where
disclosure is not authorized by law, would not permit the withholding of
information otherwise required to be disclosed by the Freedom of Informa
tion Act, since the disclosure is there authorized by law.”280
By the time the amendment emerged from the House Committee on the
Judiciary, it had been expanded to include matters that are “required or
permitted to be withheld from the public by any statute establishing
particular criteria or referring to particular types of information.”281 That
provision would have included statutes requiring the exercise of discretion in
the decision to release information. On the House floor, however, an
amendment was proposed by Representative McCloskey providing that an
agency would not be required to disclose information “specifically exempted
from disclosure by statute provided that such statute (A) requires that the
matters be withheld from the public, or (B) establishes criteria for withhold
at 14.
274. Pub. L. No. 94-409, 90 Stat. 1241 (1976).
275. See H.R. Rep. No. 880, supra note 273, Part I, at 2 (1976); H R. Rep No. 880, 94th Cong., 2d
Sess. Part II, at 2 (1976); H.R. Rep. No. 1441, supra note 27, at 9.
276. Compare 5 U.S.C. § 552(b)(l)-(9) (exemptions include Executive orders, internal agency
procedures, statutory exemptions, trade secrets, investigatory files, information of personal nature, records
of regulated financial institutions, interagency and intra-agency memoranda, geological and geophysical
data) with 5 U.S.C. § 552b(c)( 1 )-( 10) (1976) (exemptions include Executive orders, internal agency
procedures, statutory exemptions, trade secrets, investigatory files, information of personal nature, records
of regulated financial institutions, information accusing person of crime, information threatening stability
of financial markets, documents related to agency litigation).
277. Pub. L. No. 94-409, § 5, 90 Stat. 1241 (1976).
278. 5 U.S.C. § 552b(c)(l)-(10) (1976).
279. H.R. 11,656, 94th Cong., 2d Sess. § 5(b)(3) (1976).
280. H.R. Rep. No. 880, supra note 273, Part I, at 23.
281. 122 Cong. Rec. H7886 (daily ed. July 28, 1976); see 122 Cong. Rec. H7897 (daily ed. July 28.
1976); H.R. Rep. No. 880, supra note 275, Part I, at 8, 25.
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ing or refers to particular types of matters to be withheld.”282 The House
passed this amendment as part of its final version of the bill.283
Because the Senate version of the Government in the Sunshine Act had not
contained an amendment to exemption 3, it fell upon the conferees to come up
with the final version of the provision. In its final form the congressional
amendment to exemption 3 included only matters that are “specifically
exempted from disclosure by statute . . . provided that such statute (A)
requires that the matters be withheld from the public in such a manner as to
leave no discretion on the issue, or (B) establishes particular criteria for
withholding or refers to particular types of matters to be withheld.”284 This
version was accepted and passed by both Houses of Congress.285286
Because the bill was rewritten in conference, the joint conferees’ statement
and, to a more limited extent, the floor debates that preceded each House’s
approval of the final version of the bill are the most authoritative expressions
of the congressional purpose. It is unfortunate, therefore, that so little
legislative history relates to the scope of the amendment in its final version.
Although the conferees’ statement made clear that it was Congress’ intention
to overrule Robertson,2S6 the conferees referred specifically to only two
statutes that would not fall within the amended exemption 3, one of which
was the statute at issue in Robertson itself.287 Neither section 1905 nor the
earlier reference to section 1905 by the House Committee on Government
Operations was mentioned by the conferees.288 Hence, only tentative conclu
sions about the relation between section 1905 and exemption 3 can be drawn.
The first inquiry is whether the language of section 1905 withholds matters
from the public “in such a way as to leave no discretion on the issue.”289
Section 1905 by its terms prohibits the release of information unless that
release is “authorized by law.”290 On its face this language seems to be
nondiscretionary. But because “authorization by law” may be provided by
agency regulations allowing the disclosure of exempt information, it may also
be argued that agencies do have discretion about whether to release section
1905 material.291
282. 122 Cong. Rec. H7897 (daily ed. July 28, 1976).
283. Id.
284. H.R. Rep. No. 1441, supra note 27, at 8.
285. 122 Cong. Rec. H9261 (daily ed. Aug. 31, 1976); 122 Cong. Rec. S15O45 (daily ed. Aug. 31, 1976).
286. See H.R. Rep. No. 1441, supra note 27, at 14.
287. These two are section 1104 of the Federal Aviation Act of 1958, 49 U.S.C. § 1504 (1970), the
statute at issue in Robertson, and section 1106 of the Social Security Act, 42 U.S.C. § 1306 (1970) (amended
1972). See H.R. Rep. No. 1441, supra note 27, at 14.
288. See notes 279-86 supra and accompanying text. Despite the absence of any specific reference by the
conferees to the conclusions of the House Committee on Government Operations that section 1905 is not
within the amended exemption 3, other authorities have based similar conclusions on the report without
further analysis. See Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 158 n.15 (D.D.C. 1976), cert,
before judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe, 424 F. Supp. 744,
752-53 (D. Md. 1976); Note, supra note 155, at 563. But see Connolly & Fox, supra note 20, at 605.
289. 5 U.S.C. § 552(b)(3)(A) (1976).
290. 18 U.S.C. § 1905 (1976).
291. Clement, supra note 20, at 605, 617-20 & n. 128-40; see Note, supra note 159, at 1045-46 (“Statutes
. . . that require nondisclosure as a general rule but permit the agency to make exceptions to this rule also
leave discretion on the issue and so do not qualify as exempting.”); notes 326-34 infra and accompanying
text.
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The second question is whether the language of section 1905, which
encompasses information coming to federal officers “in the course of [their]
employment . . . [and] which relates to . . . the . . . amount of any income,
profits, losses, or expenditures of any person,”292 amounts to “particular
criteria for withholding or . . . particular types of matters to be withheld”293
within the meaning of exemption 3. The argument that section 1905 falls
within the amended exemption 3 would be that in its reference to information
pertaining to “any income, profits, losses, or expenditures of any person,”294
section 1905 encompasses “particular types of matters to be withheld.”295 This
is much more specific than “any file, record, report or other paper,” in section
1106 of the Social Security Act296 or “any application, report or document” in
section 1104 of the Federal Aviation Act,297 both of which are considered
outside the exception by the legislative history.298 One can maintain that as a
consequence section 1905 should be included within exemption 3.
On the other hand, the language of section 1905 is not as particular as the
language of some statutes that had been held to be within exemption 3 before
the Supreme Court’s interpretation in Robertson,299 and continue to be seen by
at least one commentator as within the amended exemption.300 For example,
section 1905 does not specify that particular documents be kept secret in the
way that the Internal Revenue Code requires the confidentiality of tax
returns.301 Based on analogies to these other statutes, one could justifiably
conclude that section 1905 is not within the statutory exemption.
In further support of the argument that section 1905 does not fall within
exemption 3, one could cite the language of the report of the House
Committee on Government Operations that “§ 1905, which relates only to
the disclosure of information where disclosure is ‘not authorized by law,’
would not permit the withholding of information otherwise required to be
disclosed by the Freedom of Information Act, since the disclosure is there
authorized by law.”302 Concededly, the committee made this statement in
connection with its earlier amended version of exemption 3, and none of the
other committees that considered the proposed amendment mentioned
section 1905,303 but that does not necessarily render the statement invalid as
legislative history. For one thing, the language of the final version of
exemption 3 is similar to that suggested by the House Committee on
292. 18 U.S.C. § 1905 (1976).
293. 5 U.S.C. § 552(b)(3)(B) (1976).
294. 18 U.S.C. § 1905 (1976).
295. 5 U.S.C. § 552(b)(3)(B) (1976). Section 1905 does not “establish particular criteria for
withholding,” and thus the question is narrowed to whether it “refers to particular types of matters to be
withheld.” See 5 U.S.C. § 552(b)(3)(b) (1976).
296. 42 U.S.C. § 1306(a) (1970) (amended 1972).
297. 49 U.S.C. § 1504 (1970).
298. See note 287 supra and accompanying text.
299. See, e.g., l.R.C. § 6103(a)(1); 35 U.S.C. § 122 (1970 & Supp. V 1975). See also Note, supra note 159,
at 1029-36 (discussing cases in which these provisions were alleged to be within exemption 3 as originally
enacted).
300. Note, supra note 159, at 1043-44.
301. See l.R.C. §§ 6103(a)(1), 7213(a)(1).
302. H.R. Rep. No. 880, supra note 273, Part I, at 23.
303. See H.R. Rep. No. 880, supra note 275, Part II; H.R. Rep. No. 1441, supra note 27.
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Government Operations.304 For another, because the committee maintained
that “the FOIA,” rather than any particular wording of exemption 3, is the
“authorization] by law” required by section 1905,305 it appears that the
committee regarded section 1905 material as disclosable simply by virtue of
the existence of the FOIA.
This latter contention probably overstates the committee’s intent, however.
The same report implies that material found exempt under exemption 4 of the
FOIA could be barred from disclosure by section 1905 and suggests that its
reference to the FOIA as the “authoriz[ation] by law” required under section
1905 was simply intended to be a reference to exemption 3.306 In all
probability the committee was merely concluding that section 1905 is not
encompassed by the language of exemption 3 and that the FOIA therefore
“authorizes” the release of section 1905 material. In any event, the difference
between the version of the amended section 3 of the House Committee on
Government Operations and the final version of that provision is so slight that
it makes the House committee’s interpretation significant legislative history
and supports the argument that Congress intended that section 1905 not be
included within its provisions.
Even if section 1905 is not within the amended exemption 3, however, it
may bar the disclosure of information exempt under other provisions of the
FOIA, particularly exemption 4.307 According to the court in Charles River
Park, if information is found to be within both exemption 4 and section 1905,
agency release of the material would be improper because disclosure would be
prohibited by section 1905.308 The House Committee on Government Opera
tions seems to have accepted this interpretation. It concluded in its report on
the amended exemption 3 that although section 1905 and exemption 3 may
not be read together to prohibit the disclosure of information, section 1905
may bar the disclosure of material covered by exemption 4.309
This view presents problems because it ignores the express congressional
directive permitting the release of section 1905 material when “authorized by
law.” Instead, section 1905 and the FOIA should be read together to permit
the release of material within both statutes. This is accomplished by
interpreting Congress’ intent to permit the disclosure of exempt information,
304. Compare H.R. 11,656, supra note 279, § 5(b)(3) (documents may be withheld if required to be
withheld by statute establishing particular criteria for withholding or referring to particular matters to be
withheld) with H.R. Rep. No. ¡441, supra note 27, at 8 (documents may be withheld if required to be
withheld by statute (1) providing for nondisclosure with no agency discretion or (2) establishing particular
criteria for withholding or referring to particular matters to be withheld). This argument assumes that the
addition of the discretion language does not bring section 1905 within exemption 3. See notes 289-91 supra
and accompanying text.
305. H.R. Rep. No. 880, supra note 273, Part I, at 23.
306. W.
307. See Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1204-08 (4th Cir. 1976), cert, denied,
431 U.S. 924 (1977); Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 941-42 (D.C. Cir. 1975);
Clement, supra note 20, at 605-606; Note, supra note 155, at 563; Note, supra note 29, 1976 Duke L.J. at
342-43.
308. Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 941-42 (D.C. Cir. 1975). Whether some other
provision of law might authorize the disclosure of section 1905 material was also addressed in Charles
River Park, but the court found that the particular provisions asserted were an invalid source of that
authority. Id. at 942; see notes 327-34 infra and accompanying text.
309. See H R. Rep. No. 880, supra note 273, Part I, at 23.
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an intent embodied in the FOIA, as the “authoriz[ation] by law” required
under section 1905 for the release of material within that statutory provi
sion.310
On the other hand, a problem with this view is that, arguably, the FOIA is
silent about its effect on exempt material. That silence is not sufficient “law”
to “authorize” the disclosure of section 1905 material despite strong legisla
tive history supporting the view that Congress intended the exemptions to be
permissive.311 Although one response to this argument has been the assertion
that regulations promulgated pursuant to the FOIA that specifically permit
the disclosure of exempt information could provide the necessary “law,”312313
it
is difficult to see how regulations could validly authorize more than was
intended by the statute itself. The question remains whether the FOIA is the
“authoriz[ation] by law” required by section 1905.
The case law does not help resolve these issues. For example, in one of the
first reverse FOIA cases decided since the amendment of exemption 3,
Metropolitan Life Insurance Co. v. Usery,the court followed Charles River
Park’s interpretation of the relation between exemptions 3 and 4 and section
1905: not until the material is found to be within exemption 4 is section 1905
applicable, and then it is viewed as “a check on the discretionary disclosure of
exempt information.”314 The discussion in Metropolitan, which is contained in
one footnote in the opinion, began with the statement that the applicability of
section 1905 “[t]o a large extent [would] soon be of historic interest only.”315
The court explained that the amendment indicated that section 1905 is not to
be considered within exemption 3. The authority cited for this conclusion was
the report of the House Committee on Government Operations316 and the
conference report, in which the conferees simply reiterate the provisions of
exemption 3 as finally enacted.317
310. This interpretation is also supported by a literal reading of the House Committee on Government
Operations’ declaration that “the Freedom of Information Act” authorizes the disclosure of information.
See H R. Rep. No. 880, supra note 273, Part I, at 23. A literal reading, however, is inappropriate. See notes
302-09 supra and accompanying text.
311. See notes 264-71 supra and accompanying text; cf. FAA v. Robertson, 422 U.S. 255, 264 (1975)
(Congress in FOIA did not intend to repeal all preexisting nondisclosure statutes).
312. See General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1217 (8th Cir. 1978) (relying on 41
C.F.R. §§ 60-40.1 to 60-40.8 (1977) (Office of Federal Contract Compliance Programs)); Sears, Roebuck &
Co. v. Eckerd, 575 F.2d 1197, 1200 (7th Cir. 1978) (relying on 41 C.F.R. §§ 60-40.1 to 60-40.8 (1977)
(same; stating that regulation promulgated pursuant to 5 U.S.C. § 301 (1976) and reserving judgment on
whether FOIA or Executive order could authorize regulation); cf. Chrysler Corp. v. Schlesinger, 565 F.2d
1172, 1 186-88 (3d Cir. 1977) (information disclosed pursuant to validly enacted agency regulation is
“authorizfation] by law” under section 1905; court declined to decide whether regulations promulgated
pursuant to FOIA can provide authorization), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct.
1466(1978). But see Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 942 (1975) (FOIA regulations of
Department of Housing and Urban Development cannot provide authority to disclose information exempt
under FOIA); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 170 (D.D.C. 1976) (citing Charles
River Park) cert, before judgment denied, 431 U.S. 924 (1977). See generally Clement, supra note 20, at 61921.
313. 426 F. Supp. 150 (D.D.C. 1976), cert, before judgment denied. 431 U.S. 924 (1977).
314. Id. at 158.
315. Id. at 158 n.15.
316. See notes 274-307 supra and accompanying text.
317. H.R. Rep. No. 1441, supra note 27, at 25.
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The court in Metropolitan seems to have concluded that section 1905 is not
within the amended exemption 3.318 Under the rule in Charles River Park,
however, that conclusion is immaterial once the information is found to be
within exemption 4, because at that point section 1905, if applicable, would
bar its release.319 The court did not question this aspect of Charles River Park,
nor did it indicate that the congressional amendment of exemption 3 in any
way affected the latter analysis. Indeed, it applied the Charles River Park
analysis to the question before it.320
This analysis has been called into question by the more recent opinion of
the United States Court of Appeals for the District of Columbia Circuit in
Sears, Roebuck & Co. v. GST.321 In Sears the court, which was considering the
case for the second time, indicated its position that Charles River Park should
be reexamined in light of the congressional amendment of exemption 3.322
Although the court remanded the case to the district court to make this
reexamination,323 it expressed some views on the direction the reexamination
should take.
The court in Sears began by stating that although the amendment to
exemption 3 had the effect of overruling Robertson on whether exemption 3
covers section 1104 of the Federal Aviation Act,
318. 426 F. Supp. at 158 & n. 15; accord, Crown Cent. Petroleum Corp. v. Kleppe, 424 F. Supp. 744,
752-53 (D. Md. 1976); Note, supra note 155, at 563; Note, supra note 32, 51 St. John’s L. Rev. at 755-57.
But see Clement, supra note 20, at 605 (unclear whether section 1905 is exemption 3 statute); Connolly &
Fox, supra note 32, at 228-29 (same). The court in Crown Central relied on both the report of the House
Committee on Government Operations, H.R. Rep. No. 880, supra note 273, Part I, at 23, and the
conference report, S. Conf. Rep. No. 1178, supra note 272, at 24-25, for the following conclusion:
Since the legislative history of the ‘Government in the Sunshine Act’ unequivocally
demonstrates congressional disapproval of the interpretation of exemption (3) to the FOIA
which the Supreme Court in Robertson and the Fourth Circuit in Westinghouse have made,
such prior judicial interpretation may not now be relied upon by this court to determine that §
1905 is a statute falling within the ambit of exemption (3).

424 F. Supp. at 753.
319. See Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 943 (D.C. Cir. 1975). The Charles River
Park court addressed the question of whether some other provision of law might nonetheless authorize the
disclosure of information within § 1905 and exemption 4, but concluded that the particular provision
asserted did not authorize disclosure. Id at 942; see notes 327-34 infra and accompanying text.
320. 426 F. Supp. at 170.
321. 553 F.2d 1378 (D.C. Cir. 1977).
322. Id. at 1384-85.
323. Id. The court of appeals pointed out that after exemption 3 was amended, but before its effective
date, the D.C. Circuit had reaffirmed its view in Charles River Park that “the third exemption does not
incorportate § 1905 into the FOIA in such a way as to make section 1905 broader than the fourth
exemption.” Id. at 1384 (quoting National Parks and Conservation Ass’n v. Kleppe, 547 F.2d 673, 686
(D.C. Cir. 1976)). The Sears court then noted that this view was in conflict with the Fourth Circuit’s
decison in Westinghouse Elec. Co. v. Schlesinger, 542 F.2d 1190, 1203 (4th Cir. 1976), and that a petition
for certiorari was pending in Westinghouse and in Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150
(D.D.C. 1976). The issue whether section 1905 is within exemption 3 was specifically labeled dicta in
National Parks. In deference to the pending petitions for certiorari in the Supreme Court, since denied, 431
U.S. 924 (1977), the Sears court declined to express its views on that issue and remanded to the district
court for reconsideration. 553 F.2d at 1384-85.
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it does seem clear . . . that § 1905 must ‘be considered independent
of the FOIA’ exemptions. That is, contrary to what we thought in
Charles River Park, the congruence of § 1905 with exemption 4 is
immaterial; the threshold issue now is whether § 1905 is within the
now more limited group of statutes described by exemption 3
.... [T]he District Court is free to reconsider its view in light of
all that has taken place subsequent to its original decision.324
It is unclear what the court meant by these instructions. It would seem, at a
minimum, that the court believed that reconsideration of its view that section
1905 is not within exemption 3 is warranted in light of the recent amendment
by Congress. If section 1905 is within the amended exemption 3 and the
requested information is within section 1905, whether the material is also
within exemption 4 would be “immaterial.” A finding that the material is
within one of the exemptions to the FOIA is sufficient to trigger any further
analysis of whether it should be disclosed.
If section 1905 does not fall within the amended exemption 3, the court’s
statement that “the congruence of § 1905 with exemption 4 is immaterial” is
more difficult to comprehend. If the material is covered by both exemption 4
and section 1905, an analysis of whether the material may be disclosed
pursuant to the agency’s exercise of its discretion is in order regardless of
whether section 1905 falls within exemption 3. Presumably, the court of
appeals in Sears is suggesting that the relation between section 1905 and
exemption 4 is “immaterial” only in the sense that the Charles River Park
analysis of exemption 4 and section 1905 remains unaffected by the congres
sional amendment of exemption 3.325 This is a mere supposition; the court of
appeals has not been lucid in prescribing the scope of reconsideration of
earlier case law by the district court. Perhaps the court in fact intended a
complete réévaluation of Charles River Park, apart from the conclusions of
that case about exemption 3.
Even if the FOIA does not provide the “authorization] by law” required to
disclose information within both section 1905 and any of the Act’s exemp
tions, other provisions of law may do so. One such provision is 5 U.S.C. §
301,326 which authorizes agencies to promulgate regulations for “the custody,
use and preservation of [their] records, papers, and property.”327 This statute
explicitly provides that it was not intended to authorize “withholding
information from the public or . . . limiting the availability of records to the
public.”328 Its legislative history indicates that regulations promulgated
pursuant to section 301 may validly authorize the disclosure of information
324. 553 F.2d at 1385 (quoting Government Brief at 34).
325. In support of such a reading, the D.C. Circuit’s conclusion in Sears may be interpreted to mean that
the court of appeals’ earlier conclusion, that consideration of section 1905 is appropriate only when the
information falls within the fourth exemption and section 1905, was no longer valid following the
amendment to exemption 3, which may have brought section 1905 within another of the Act’s exemptions.
See Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 941 n.7 (D.C. Cir. 1975). The congruence of
section 1905 and exemption 4 is “immaterial” only to the question whether section 1905 and exemption 3
are congruent.
326. (1976).
327. Id.
328. Id.
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within section 1905,329 although the courts in reverse FOIA actions are
divided on the question.330
Similarly, the enabling acts of several agencies authorize them to promul
gate regulations necessary for the efficient administration of the programs for
which they are responsible.331 Because the Supreme Court has held that these
statutes may authorize the disclosure of information,332 regulations under
them may be sufficient to authorize the disclosure of section 1905 material.333
Nonetheless, the use of these regulations has been limited in reverse FOIA
cases.334
It may seem harsh to expect clarity in the resolution of these issues,
especially given the relatively short time that has elapsed since the congres
sional amendment of exemption 3 further muddied the interpretative waters.
Developing case law may provide a solution to these problems.335 But the
interaction of section 1905 and the FOIA has been a source of confusion in
the law that has not been alleviated by the wide attention given to it.
The proper solution seems to be, first, a recognition that section 1905 is not
a statute within the amended exemption 3. The purpose of the 1976
amendment was to restrict the applicability of exemption 3 to statutes
specifically describing the types of matters to be withheld or leaving no
discretion on disclosure to the agency or officer involved. Section 1905 is not
such a statute, because it does not describe material within it in sufficient
detail. In addition, it permits disclosure when “authorized by law,” which
does not remove all discretion with regard to the release of material from the
agency.
Second, if section 1905 material is within exemption 3 or if it falls within
another of the exemptions to the Act, the question whether section 1905
should operate to bar its release or whether the FOIA is the “authoriz[ation]
by law” required under section 1905 to permit its release is more difficult to
resolve. A view more consistent with the emphasis of the FOIA on disclosure
and with the notion that the exemptions are permissive would be that section
1905 should not prohibit the disclosure of all exempt information. Rather, the
329. See Clement, supra note 20, at 621-23.
330. Compare Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 942-43 (D.C. Cir. 1975) (Congress
did not intend § 301 to authorize regulations limiting § 1905) with Sears, Roebuck & Co. v. Eckerd, 575
F.2d 1197, 1200-02 (7th Cir. 1978) (because agency regulations have force of law, regulations promulgated
under § 301 provide required authorization for disclosure under § 1905) and General Dynamics v.
Marshall, 572 F.2d 1211, 1217 (8th Cir. 1978) (same) and Chrysler Corp. v. Schlesinger, 565 F.2d 1172,
1186-88 (3d Cir. 1977) (same), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S.Ct. 1466 (1978).
331. See, e.g., 42 U.S.C. § 1306 (1970 & Supp. V 1975); Exec. Order No. 11,246, § 201, 30 Fed. Reg.
12,319 (1965), as amended by Exec. Order No. 11,375, 32 Fed. Reg. 14,303 (1967).
332. See, e.g., FCC v. Schreiber, 381 U.S. 279, 294 (1965); (Communications Act of 1934 authorized
public disclosure of information on television industry practices).
333. See Clement, supra note 20, at 623.
334. Cf. Westinghouse Elec. Corp. v. United States Nuclear Regulatory Comm’n, 555 F.2d 82, 85 (3d
Cir. 1977) (general rulemaking provision in agency enabling act authorized regulation permitting
disclosure). See generally Clement, supra note 20, at 623.
335. The Supreme Court’s resolution of the dispute in Chrysler Corp. v. Schlesinger, 412 F. Supp. 171,
177 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown,
98 S. Ct. 1466 (1978) may shed some light on these issues. The court of appeals held that agency regulations
promulgated pursuant to 5 U.S.C. § 301 (1976) could authorize the disclosure of material within 18 U.S.C.
§ 1905 (1976). 565 F.2d at 1187-88.
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FOIA should be regarded as the necessary authorization for the release of
section 1905 material.
Third, when some provision of law other than the FOIA is available to
authorize the disclosure of information within both section 1905 and the
exemptions to the Act, the information should be subject to disclosure. Thus,
whether it is the FOIA or some provision of law, such as 5 U.S.C. § 301, that
provides the authorization required under section 1905, an agency should be
free to disclose section 1905 information. This approach would strike the
appropriate balance between the concerns of the FOIA and the concerns of
section 1905 because it would require a case-by-case examination of the
equities of each situation rather than a once-and-for-all determination on
disclosure.

Other Statutes.
Several other statutes have been relied on by submitters
to prohibit the disclosure of information in reverse FOIA cases, especially in
conjunction with exemption 3.336 Although these are too numerous to discuss
fully here,337 it is noteworthy that the legislative history of the amended
exemption 3 made specific reference to only two of these statutes. In addition
to the statute involved in FAA v. Robertson,338 the congressional conferees
provided that “[a]nother example of a statute whose terms do not bring it
within this exemption [3] is section 1106 of the Social Security Act (42 U.S.C.
§ 1306).”339 This provision prohibits the disclosure of “any file, record, report
or other paper, or any information, obtained at any time by the Secretary of
Health, Education and Welfare, or the Secretary of Labor, ... in the course
of discharging . . . [their] duties . . . except as the Secretary [of one of the
departments]. . . may by regulations prescribe . . . ,”340 Section 1106 seems
to have been correctly placed outside the reach of exemption 3 because it
336. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1200 (7th Cir. 1978) (5 U.S.C. § 301 (1976));
Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 176-77 (D. Del. 1976) (same), vacated, 565 F.2d 1172 (3d
Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Parkridge Hosp., Inc. v.
Blue Cross & Blue Shield, 430 F. Supp. 1093, 1097 (E.D. Tenn. 1977) (42 U.S.C. § 1306 (Supp. V 1975));
Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1199 (4th Cir. 1976) (42 U.S.C. § 2OOOe-8(e)
(1970)), cert, denied, 431 U.S. 924 (1977); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 157
(D.D.C. 1976) (same), cert, before judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v.
Kleppe, 424 F. Supp. 744, 750 (D. Md. 1976) (same); Associated Dry Goods v. EEOC, 419 F. Supp. 814,
820 (E.D. Va. 1976) (same); Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 174 (D. Del. 1976) (same),
vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466
(1978); Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828, slip op. at 3 (D.D.C. Dec. 9, 1975) (same);
Lawyers Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 3 (W.D.N.Y. Apr. 22, 1975) (same); Sears,
Roebuck & Co. v. GSA, 384 F. Supp. 996, 1002 (D.D.C. 1974) (same), stay dissolved, 509 F.2d 527, 529
(D.C. Cir. 1974) (per curiam); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292, 295 (C.D. Cal. 1974)
(same); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 157 (D.D.C. 1976) (44 U.S.C. § 3508
(1970)), cert, before judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe, 424 F.
Supp. 744, 751 (D. Md. 1976) (same); Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 174 (D. Del. 1976)
(same), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct.
1466 (1978); Goodyear Tire & Rubber Co. v. Dunlop, No. 75-1828, slip op. at 3 (D.D.C. Dec. 9, 1975)
(same); Lawyers Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 3 (W.D.N.Y. Apr. 22, 1975)
(same); Sears, Roebuck & Co. v. GSA, 384 F. Supp. 996, 1003 (D.D.C. 1974) (same).
337. See generally Note, supra note 159.
338. 422 U.S. 255 (1975) (construing Federal Aviation Act, § 1104, 49 U.S.C. § 1504 (1970)).
339. H.R. Rep. No. 1441, supra note 27, at 25.
340. 42 U.S.C. § 1306 (1970 & Supp. V 1975).
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neither “refers to particular types of matters to be withheld” nor “establishes
particular criteria for withholding” those matters.341 Moreover, because it
requires disclosure as a general rule, but permits the agency to create
exceptions to that rule by regulation, it is not a statute that “requires that. . .
matters be withheld from the public in such a manner as to leave no discretion
on the issue.”342
Although analogies can be drawn between the statutes specifically men
tioned in this legislative history343 and other statutes that have been relied on
in the cases,344 development of the relation between these statutes and
exemption 3 will have to be accomplished for the most part on a case-by-case
basis. As with section 1905 the question of the relation between any particular
provision and exemption 3 is only the beginning of the analysis. Presumably,
if material is exempt under any FOIA exemption, its discretionary disclosure
might nonetheless be either prohibited or permitted, depending on the
language of the other statute involved. Under this approach these statutes,
even if not within exemption 3, may still be relied on as a basis for
nondisclosure.
D. SUBSTANTIVE REVIEW OF AGENCY DETERMINATIONS

The factors that an agency may consider in deciding whether to exercise its
discretion to release exempt material have led to some controversy. The
question is whether factors that Congress rejected as inappropriate for
consideration in deciding in the first instance whether the material is
exempt345 may nonetheless be considered in deciding whether to release
material that is clearly exempt. Because the issue whether information
requested under the FOIA must be disclosed is separate from the question
whether it should be disclosed, agency consideration of these factors at the
second stage of its analysis is perfectly proper.
In enacting the FOIA Congress balanced the interests of the public,
requesters, and submitters to determine whether certain information should
be exempt under the Act.346 An agency may not rebalance these interests in
341. 5 U.S.C. § 552(b)(3) (1976).
342. See id.
343. The House Committee on Government Operations listed the following examples of statutes that
“could justify withholding” under the amended exemption 3: Sections 706(b) and 709(e) of the Civil Rights
Act of 1964, 42 U.S.C. §§ 2000e-5(b), 2000e-8(e) (1970); section 314(a)(3) of the Federal Election
Campaign Act, 2 U.S.C. § 437g(a)(3) (1976); section 801 of the Federal Aviation Act, 49 U.S.C. § 1461
(Supp. V 1975). H.R. Rep. No. 880, supra note 130, Part I, at 23. The same committee also stated that the
Atomic Energy Act of 1954, 42 U.S.C. §§ 2161-2166 (1970), would fall within exemption 3. Id. As
discussed earlier, however, there is some question about the validity of the report of the House Committee
on Government Operations because of the difference in language between its version of exemption 3 and
the final text of the exemption. See notes 274-317 supra and accompanying text. Representative Abzug,
chairperson of the subcommittee of the House Committee on Government Operations that originally
proposed the amendment to exemption 3, also stated during the House debates that in her view 50 U.S.C. §
403g (1970) was also within exemption 3. See 122 Cong. Rec. H9260 (daily ed. August 31. 1976).
344. See note 336 supra. See generally Note, supra note 159.
345. See generally Clement, supra note 20, at 640-44; Note, supra note 29, 1976 Duke L.J. at 346-47;
Note, supra note 32, 51 St. John's L. Rev. at 739-42.
346. See notes 1-29 supra and accompanying text.
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deciding whether the material is exempt.347 Once material is determined to be
exempt, however, the question whether it should be disclosed requires an
exercise of agency discretion.348 This determination by its nature involves
consideration ab initio of any factors that are logically relevant to the agency’s
decision. The agency, therefore, cannot at this stage be bound by any
restrictions that might have been imposed at the first stage of its analysis on
the balancing of interests or on the consideration of particular factors.
This of course does not mean that the policies Congress intended to
promote in the FOIA are to be ignored. Indeed, the courts have correctly
determined that Congress’ primary purpose in the FOIA, the disclosure of
information, should be a paramount concern at this stage of the proceed
ings.349 Disclosure, however, must be weighed against the other interests
protected by the exemptions to the Act, such as privacy, confidentiality, and
any public interest in nondisclosure.350 Moreover, the particular interests of
both the requester and the submitter, which are inappropriate for considera
tion by the agency in deciding whether the material is exempt, may
appropriately be considered in deciding whether to disclose that material even
though it is exempt.351 Similarly, whether the government has told the
submitter that the material would not be disclosed, an irrelevant considera
tion in determining the exempt status of the material, may appropriately be
evaluated in deciding whether thereafter to disclose the material.352
347. See Department of Air Force v. Rose, 425 U.S. 352, 360-62, 370-76 (1976) (balancing required only
under exemption 6); Tennessean Newspapers, Inc. v. FHA, 464 F.2d 657, 662 (6th Cir. 1972) (exceptional
circumstances may exist in which Congress intended to permit limited judicial discretion). See generally
Drachsler, supra note 32, at 2-3; Note, supra note 159, at 1031; Note, supra note 34, at 912-20; Note, supra
note 29, 1976 Duke L.J. at 330-31.
348. See notes 161-85 supra and accompanying text.
349. See Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 941 (D C. Cir. 1975); cf. Westinghouse
Elec. Corp. v. United States Nuclear Regulatory Comm’n, 555 F.2d 82, 93-94 (3d Cir. 1977) (preenforce
ment challenge to disclosure regulations). See generally. Clement, supra note 20, at 639-44; Note, supra
note 29, 1976 Duke L.J. at 340-47; Note, supra note 32, 51 St. John’s L. Rev. at 739-42.
350. See, e.g., General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1218 (8th Cir. 1978); Chrysler
Corp. v. Schlesinger, 565 F.2d 1172, 1175-92 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v.
Brown, 98 S. Ct. 1466 (1978); Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 943 (D.C. Cir. 1975);
Metropolitan Life Ins. Co. v. Usery, 426 F. Supp 150, 171-72 (D.D.C. 1976), cert, before judgment denied,
431 U.S. 924 (1977); cf. Westinghouse Elec. Corp. v. United States Nuclear Regulatory Comm’n, 555 F.2d
82, 94 (3d Cir. 1977) (preenforcement challenge to agency disclosure regulations); Pennzoil Co. v. FPC,
534 F.2d 627, 632 (5th Cir. 1976) (same). See generally Clement, supra note 20, at 638-44; Note, supra note
29, 1976 Duke L.J. at 340-47; Note, supra note 32, 51 St. John’s L. Rev. at 739-42.
351. See Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 943 (D.C. Cir. 1975); Metropolitan Life
Ins. Co. v. Usery, 426 F. Supp. 150, 171 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977);
cf. Pennzoil Co. v. FPC, 534 F.2d 627, 632 (5th Cir. 1976) (preenforcement challenge to agency disclosure
regulations). Weighing the requester’s interest in the balance may result in access to information for some
requesters and not others. This result seems inconsistent with the notion that under the FOIA, once
information is made public, anyone may obtain access to it. But because the information is exempt
information to which no one has an entitlement under the Act, different considerations should govern. To
prevent access by an individual whose interests have not been weighed, it might be appropriate for the
agency to disclose some information only under a pledge of strict confidentiality. Note, supra note 29, 1976
Duke L.J. at 347 & n.81; cf. Pennzoil Co. v. FPC, 534 F.2d 627, 632 (5th Cir. 1976) (preenforcement
challenge). But see Clement, supra note 20, at 641-43.
352. See Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 943 (D C. Cir. 1975); Metropolitan Life
Ins. Co. v. Usery, 426 F. Supp. 150, 172 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977);
cf. Pennzoil Co. v. FPC, 534 F.2d 627, 632 (5th Cir. 1976) (preenforcement challenge to agency
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In reviewing agency discretion in reverse FOIA cases, the courts have
acknowledged that different considerations may govern the second stage of
the proceedings. Charles River Park “A”, Inc. v. HUDi5i provides an
illustration. In Charles River Park the requested records had been submitted
to the Department of Housing and Urban Development by operators of
housing projects whose mortgages were insured by the Federal Housing
Administration. The request for information was made by the local tax
assessor to fulfill his duty to ensure the accuracy of tax assessments. The court
found that the documents were probably confidential financial records under
exemption 4 because they were clearly “financial” and because their disclo
sure might cause harm to the submitters’ competitive advantages.*353
354 This
application of exemption 4 represents the court’s recognition that a balancing
of the submitter’s general interest in confidentiality and the public’s interest in
knowing about the activities of its government’s grantees would have been
improper. That balance was considered by Congress when it decided the
kinds of agency records to exempt. The submitter’s interest should be
considered only to the extent that it bears on possible harm to the submitter’s
competitive advantage.355 The requester’s interest is equally irrelevant at this
stage of the court’s decision.356 That interest is served by the requirement of
disclosure in the absence of specific exemption.
The court of appeals made clear in Charles River Park that the interests of
submitters, requesters, and the public must nevertheless be balanced in
determining whether disclosure of information exempt under the FOIA
would represent an abuse of agency discretion under the Administrative
Procedure Act. In Charles River Park the submitters’ interest lay in the
protection of their competitive advantage. If the records were disclosed to
anyone, it was alleged, competitors might obtain them and extrapolate from
them information like profits, losses, and salaries, which would be invaluable
to a competitor. On the other hand, the requester’s interest was clearly a
laudable one, and perhaps more importantly, one that coincided with the
public interest—ensuring the accuracy of tax assessments. The court of
appeals correctly instructed the district court to consider each of these
interests in determining whether the agency had abused its discretion by
deciding to disclose the records.357
disclosure); Pharmaceutical Mfrs. Assoc, v. Weinberger, 411 F. Supp. 576, 579 (D.D.C. 1976) (same). But
see Clement, supra note 20, at 641-43. See generally Note, supra note 29, 1976 Duke L.J. at 346.
353. 519 F.2d 935 (D.C. Cir. 1975).
354. The court remanded the case to the district court for an evidentiary hearing to determine “whether
[the] information is confidential ....’’ 519 F.2d at 940. The standard used by the court in Charles River
Park was derived from National Parks & Conservation Ass’n v. Kleppe, 498 F.2d 765 (D.C. Cir. 1974). In
National Parks the court found that commercial or financial information is “confidential” for purposes of
exemption 4 “if disclosure of the information is likely to have either of the following effects; 1) [T]o impair
the government’s ability to obtain necessary information in the future; or 2) to cause substantial harm to
the competitive position of the person from whom the information was obtained.” Id. at 770.
355. See note 354 supra.
356. See Robles v. EPA, 484 F.2d 843, 846-47 (4th Cir. 1973); Frankel v. SEC, 460 F.2d 813, 816 (2d
Cir. 1972); S. Rep. No. 813, supra note 2, at 5-6, 1974 Source Book at 40-41. But cf. Department of Air
Force v. Rose, 425 U.S. 352, 371-76 (1976) (some balancing of interests permissible under exemption 6).
357. 519 F.2d at 943. Although the district court had initially found that disclosure would be an abuse of
agency discretion, the court of appeals remanded because the lower court had not, in reaching this
conclusion, specifically considered the public interest in disclosure. By implication the agency must

1978]

Reverse FOIA Litigation

159

The courts have considered yet another factor to be relevant to the agency’s
determination whether to exercise its discretion to disclose. That factor is
whether the information was submitted to the government in confidence.*358 It
is clear that when an agency makes the initial determination whether material
falls within exemption 4, any promise of confidentiality by the government is
irrelevant simply because Congress, in striking the balance between exempt
and nonexempt material, did not intend it to be a factor.359 When the agency
is deciding whether to release exempt material, however, the promise of
confidentiality is relevant. Although the agency could not rely on a promise to
withhold information that is not exempt, a representation that the material
would be protected from disclosure might, when balanced against the other
interests, weigh in favor of nondisclosure.360 This might be true particularly
when the submitter has provided more information than the government
requires and would not have done so but for the promise of confidentiality.361
Of course, disclosure of exempt material after assurances of confidentiality
does not always represent an abuse of agency discretion. As the court in
Charles River Park pointed out, a promise of confidentiality is only one factor
in the balance. If the factor to be given primary consideration is the
promotion of disclosure, as has been suggested, a promise of confidentiality
should not weigh very heavily in any case. Indeed, the court in Charles River
Park indicated that the public interest in disclosure, when coupled with the
interest of the requester, might well outweigh the submitter’s interest in
nondisclosure despite the government’s earlier agreement to keep the docu
ments confidential.362 If a promise of confidentiality were determinative, an
agency promise would ipso facto prevent disclosure of the information and
perhaps more importantly, would preclude any judicial review of the agency
determination.
Those who have criticized the courts’ approach seem to confuse the
procedures that should be followed in actions brought under the Administra
tive Procedure Act with those appropriate for actions brought under the
FOIA.363 But once the exemptions to the FOIA have been shown to be
permissive and the reverse FOIA cause of action determined to be properly
based on the Administrative Procedure Act, there is no reason why factors
Congress has already considered—and sometimes rejected, as with a promise
consider that interest at the outset.
358. See Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 943 (D C. Cir. 1975); Metropolitan Life
Ins. Co. v. Usery, 426 F. Supp. 150, 172 (D.D.C. 1976), cert, before judgment denied. 431 U.S. 924 (1977);
cf. Pennzoil Co. v. FPC, 534 F.2d 627 (5th Cir. 1976) (preenforcement challenge to agency disclosure);
Pharmaceutical Mfrs. Ass’n. v. Weinberger, 411 F. Supp. 576, 579 (D.D.C. 1976) (same).
359. See Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 171 (D.D.C. 1976) (citing Legal Aid
Society v. Schultz, 349 F. Supp. 771, 776 (N.D. Cal. 1972)), cert, before judgment denied. 431 U.S. 924
(1977); Lawyers Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 4 (W.D.N.Y. Apr. 22, 1975)).
360. Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 943 (D C. Cir. 1975).
361. Cf. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 172 (D.D.C. 1976) (failure of agency to
consider argument by plaintiffs that information provided in reliance on promise of confidentiality
constituted abuse of discretion), cert, before judgment denied, 431 U.S. 924 (1977).
362. 519 F.2d at 943. In one case, at least, the court concluded that the promise of confidentiality, in
combination with other factors, should override the public interest in disclosure. Metropolitan Life Ins. Co.
v. Usery, 426 F. Supp. 150, 172 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977).
363. See Clement, supra note 20, at 640-44 & n.273. But see Note, supra note 32, 51 St. John’s L. Rev.
at 742.
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of confidentiality—should not be relevant to the question whether an agency
should exercise its discretion to disclose the material. Indeed, the very nature
of the “discretion” standard of the Administrative Procedure Act compels the
consideration of all such factors, as well as others not yet recognized by the
courts. Although the weight to be given each of the factors will vary from case
to case, their very consideration should not be precluded. The courts that
have considered this question have generally so concluded,364 and correctly
so.

IV. Jurisdictional Problems

The FOIA itself provides a basis for federal jurisdiction over a direct FOIA
claim.365 The basis for jurisdiction over a reverse FOIA claim is less certain,
however, whether that claim arises out of the FOIA, the Administrative
Procedure Act, or some other provision of law.366 Moreover, the presence in
some suits of defendants other than the government agency—the submitter in
the direct FOIA suit and the requester in the reverse FOIA suit—presents yet
another question—the basis for the federal courts’ assertion of jurisdiction
over the claims against these parties.
The suits might rest on several jurisdictional bases, not all of which have
been addressed by the courts. The bases include the FOIA itself,367 the
Administrative Procedure Act,368 and the provisions of 28 U.S.C. § 1331,369
which authorizes federal question jurisdiction. None of these provisions
clearly covers all of the situations that have been presented by the cases. In
addition to the basic question of jurisdiction, issues of indispensable parties,
the existence of a case or controversy, and collateral estoppel must be
addressed. These latter issues may present further barriers to the litigation of
direct and reverse FOIA actions, particularly when multiple parties and suits
are involved. Because only some of these problems can be resolved under the
law as it now stands, some parties may simply be unable to litgate some
claims.
A. JURISDICTION UNDER THE FOIA

Both the language and the legislative history of the FOIA indicate that
Congress intended the grant of jurisdiction in the Act to apply only to the
364. See General Dynamics Corp. v. Marshall, 572 F.2d 1211, 1217-18 (8th Cir. 1978); Chrysler Corp,
v. Schlesinger, 565 F.2d 1172, 1192 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S.
Ct. 1466 (1978); Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 943 (D.C. Cir. 1975); Metropolitan
Life Ins. Co. v. Usery, 426 F. Supp. 150, 171-72 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924
(1977); cf. Pennzoil Co. v. FPC, 534 F.2d 627, 631-32 (5th Cir. 1976) (preenforcement challenge to agency
disclosure regulations). See also Note, supra note 29. 1976 Duke L.J. at 346-47; Note, supra note 32, 51 St.
John’s L. Rev. at 739-42.
365. 5 U.S.C. § 552(a)(4)(B) (1976).
366. See notes 155-344 supra and accompanying text.
367. 5 U.S.C. § 552(a)(4)(B) (1976).
368. 5 U.S.C. §§ 702-704, 706(1976).
369. (West Supp. 1978).
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direct FOIA suit, in which a federal agency or officer is the sole defendant.370
Quite simply, the statute provides that the district court has jurisdiction “to
enjoin the agency from withholding agency records and to order the
production of any agency records improperly withheld from the complain
ant.”371 A gap between what Congress intended to cover and what the statute
might be read to cover exists here as well as elsewhere in the statute.372 Thus,
although the FOIA provision states that jurisdiction is provided to “enjoin
the agency from withholding agency records,”373 it also provides for jurisdic
tion to “order the production of any agency records improperly withheld,”374
which perhaps suggests that it might include a grant of jurisdiction for a claim
against the submitter that is based on either the FOIA or some other provision
of law.375 This, however, is a strained interpretation of the statute.
It does not seem possible, moreover, to read the grant of jurisdiction in the
FOIA to extend to reverse FOIA suits against either just the agency or both
the agency and the requester. The language seems to provide jurisdiction only
to enjoin the “withholding” or to order the “production” of agency records.376
Even if the act furnishes a cause of action for the reverse FOIA claim,377 it
does not seem to provide a basis for the assertion of jurisdiction over that
claim.
The courts have not directly addressed the question whether the FOIA
provides a jurisdictional foundation for any suits other than a direct FOIA
suit against an agency.378 Instead, they have derived a jurisdictional basis for
such claims primarily from the Administrative Procedure Act or from 28
U.S.C. § 1331, at least when asserted against federal agencies.379 They have
370. See H.R. Rep. No. 1497, supra note 2, at 9,1974 Source Book at 30; S. Rep. No. 813, supra note
2, at 8, 1974 Source Book at 43.
371. 5 U.S.C. § 552(a)(4)(B) (1976).
372. See notes 28-33, 180-82 supra and accompanying text.
373. 5 U.S.C. § 552(a)(4)(B) (1976) (emphasis added).
374. Id.
375. Such a claim, presumably, would charge that the submitter has participated or threatens to
participate in a violation of the requester’s rights under the FOIA, the Administrative Procedure Act, or
some other relevant statute or constitutional provision, or that the submitter’s participation in the
requester’s action is necessary to a full and fair resolution of the requester’s claims against the agency. See
notes 155-344 supra and accompanying text.
The statute does not limit the grant of jurisdiction specifically to FOIA claims seeking “to order the
production of any agency records improperly withheld.” See 5 U.S.C. § 552(a)(4)(B) (1976). Therefore, the
claim might be based on a separate statute.
376. 5 U.S.C. § 552(a)(4)(B) (1976).
377. See notes 155-85 supra and accompanying text.
378. By implication, most courts seem to have rejected the FOIA as the basis for jurisdiction in these
situations. See cases cited in note 379 infra. But see General Dynamics Corp. v. Marshall, 572 F.2d 1211,
1215 (8th Cir. 1978) (explicit rejection of FOIA as basis for jurisdiction over reverse suit against agency).
379. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1202 (7th Cir. 1978) (citing Califano v.
Sanders, 430 U.S. 99 (1977)) (jurisdiction proper under 28 U.S.C.A. § 1331 and not Administrative
Procedure Act); Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1380-81 (D.C. Cir. 1977) (relying on
Planning Research Corp. v. FPC, 555 F.2d 970, 977 (D.C. Cir. 1977)) (jurisdiction proper under 28
U.S.C.A. § 1331 and not Administrative Procedure Act); Planning Research Corp. v. FPC, 555 F.2d 970,
977 (D.C. Cir. 1977) (relying on Califano v. Sanders, 430 U.S. 99 (1977)) (jurisdiction proper under 28
U.S.C.A. § 1331 and not Administrative Procedure Act; “[W]e express no opinion on whether § 1905 [18
U.S.C. § 1905 (1970)] may constitute an independent basis of jurisdiction for at least some ‘reverse-FOIA’
suits . . . .”); Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1209-14 (4th Cir. 1976)
(jurisdiction proper under 28 U.S.C.A. § 1331), cert, denied, 431 U.S. 924 (1977); Parkridge Hosp., Inc. v.
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utterly failed to establish a rule on jurisdiction for the various claims and
parties in the few suits in which the agency, the requester, and the submitter
have all been participants.380
B. FEDERAL QUESTION JURISDICTION

The problem of jurisdiction over claims against the agency, whether based
on the FOIA, the Administrative Procedure Act, or some other provision of
law, and whether raised in a direct or a reverse FOIA suit, was resolved in the
fall of 1976 by the passage of legislation that provides for federal question
jurisdiction in these instances. At that time Congress amended 28 U.S.C. §
1331381 to give federal district courts jurisdiction over questions arising under
Blue Cross & Blue Shield, 430 F. Supp. 1093, 1096 (E.D. Tenn. 1977) (jurisdiction proper under
Administrative Procedure Act); Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 939 (D.C. Cir. 1975)
(jurisdiction proper under Administrative Procedure Act); General Dynamics Corp. v. Dunlop, 427 F.
Supp. 578, 581 (E.D. Mo. 1976) (jurisdiction proper under 28 U.S.C. § 1331), vacated sub nom. General
Dynamics Corp. v. Marshall, 572 F.2d 1211, 1217-18 (8th Cir. 1978); Metropolitan Life Ins. Co. v. Usery,
426 F. Supp. 150, 156 (D.C. Cir. 1976) (jurisdiction proper under Administrative Procedure Act), cert,
before judgment denied. 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe, 424 F. Supp. 744,
746 (D. Md. 1976) (jurisdiction proper under 28 U.S.C.A. § 1331); Associated Dry Goods Corp. v. EEOC,
419 F. Supp. 814, 818-19 (E.D. Va. 1976) (jurisdiction proper under 28 U.S.C.A. § 1331); Chrysler Corp. v.
Schlesinger, 412 F. Supp. 171, 174-75 (D. Del. 1976) (jurisdiction proper under 28 U.S.C.A. § 1331;
Administrative Procedure Act insufficient to establish jurisdiction), vacated on other grounds, 565 F.2d
1172 (3d Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Babcock &
Wilcox Co. v. Rumsfeld, 70 F.R.D. 595, 599-600 (N.D. Ohio 1976) (jurisdiction proper under Administra
tive Procedure Act and not 28 U.S.C. § 1331); Goodyear Tire and Rubber Co. v. Dunlop, No. 75-1828, slip
op. at 3 (D.D.C. Dec. 9, 1975) (citing Charles River Park “A”, Inc. v. HUD, 360 F. Supp. 212 (D.D.C.
1973), rev'd and remanded, 519 F.2d 935 (D.C. Cir. 1975)), (jurisdiction proper under Administrative
Procedure Act); Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634 (E.D. Va. 1975) (jurisdiction proper
under 28 U.S.C. § 1331 and Administrative Procedure Act); Hughes Aircraft Co. v. Schlesinger, 384 F.
Supp. 292, 292-94 (C.D. Cal. 1974) (jurisdiction proper under 28 U.S.C.A. § 1331). A few cases have also
relied on 28 U.S.C. § 1337 (1970). See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197,1202 (7th Cir. 1978));
Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 819 (E.D. Va. 1976); GTE Sylvania, Inc. v.
Consumer Prod. Safety Comm’n, 404 F. Supp. 352, 365-66 (D.Del. 1975).
380. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197 (7th Cir. 1978) (basis for jurisdiction over
requester and claims not discussed); Consumers Union of United States, Inc. v. Consumer Prod. Safety
Comm'n, 400 F. Supp. 848, 853 (D.D.C. 1975) (no basis for jurisdiction over submitters), rev'd, 561 F.2d
349 (D.C. Cir. 1977) (basis for jurisdiction over submitters not explicitly stated; jurisdiction generally found
under 5 U.S.C. § 552 (a)(4)(B) (1976)), vacated sub nom. GTE Sylvania, Inc. v. Consumers Union of United
States, Inc., 98 S. Ct. 761 (1978); Planning Research Corp. v. FPC, 555 F.2d 970 (D.C. Cir. 1977) (basis for
jurisdiction over requester and claims not discussed); Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d
1190 (4th Cir. 1976) (basis for jurisdiction over requesters and claims not discussed), cert, denied, 431 U.S.
924 (1977); Parkridge Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1095 (E.D. Tenn. 1977)
(basis for jurisdiction over Secretary of HEW not discussed; intervenor referred to only as “real party in
interest”); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150 (D.D.C. 1976) (basis for jurisdiction over
claims of requester not discussed), cert, before judgment denied, 431 U.S. 924 (1977); Save the Dolphins v.
United States Dep't of Commerce, 404 F. Supp. 407 (N D. Cal. 1975) (basis for jurisdiction over submitter
and claims not discussed); Robertson v. Department of Defense, 402 F. Supp. 1342 (D.D.C. 1975) (basis for
jurisdiction over submitter and claims not discussed); Lawyers Coop. Publ. Co. v. Schlesinger, No. 74-212
(W.D.N.Y. Apr. 22, 1975) (basis for jurisdiction over intervenors and claims not discussed); Sears,
Roebuck & Co. v. GSA, 384 F. Supp. 996 (D.D.C. 1974) (basis for jurisdiction over requester and claims
not discussed), stay dissolved, 509 F.2d 527 (D.C. Cir. 1974) (per curiam), modified on remand, 402 F.
Supp. 378 (D.D.C. 1975), rev'd in part, affd in part, and remanded, 553 F.2d 1378 (D.C. Cir. 1977).
381. (West Supp. 1978).
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federal law, without regard to the amount in controversy, when those actions
are brought against “the United States, any agency thereof, or any officer or
employee thereof in his official capacity.”382 Because claims in direct FOIA or
reverse FOIA suits against an agency “arise under” a federal statute, such as
the FOIA, the Administrative Procedure Act, 18 U.S.C. § 1905, or under the
Constitution,383 this legislative change effectively provides jurisdiction for
these claims if a cause of action is otherwise stated.
This amendment to section 1331 has removed one obstacle to jurisdiction
in reverse FOIA cases—the $10,000 jurisdictional amount previously required
by section 1331. Nevertheless, the jurisdictional amount remains an obstacle
to the use of section 1331 as the jurisdictional basis for claims by the requester
against the submitter, or vice versa, because the 1976 amendment only
eliminated that barrier in cases brought against the federal government.384
Although before the 1976 amendment several courts considering reverse
FOIA claims had found jurisdiction under section 1331, presumably they did
so because in each of those cases the plaintiffs were large corporations that
had no difficulty satisfying the jurisdictional requirement of $10,000 in
damages, usually to their competitive position.385 In other situations, how
ever, depending on the identity of either the submitter or the requester and the
nature of their interests in the documents, the $10,000 requirement may be
more difficult to satisfy. If the requester is also a large corporation, interested
perhaps in enhancing its competitive position,386 this requirement may be no
more difficult to satisfy when it is asserted in an FOIA suit on the requester’s
behalf than it is in reverse FOIA cases. If either the requester or the submitter
is, however, an ordinary citizen or a public interest group working on behalf
382. Id.
383. See notes 161-344 supra and accompanying text.
384. The original Senate bill eliminated the amount-in-controversy requirement for all federal question
cases, regardless of whether the defendant was the federal government, a state or local government, or a
private party. This change was opposed, however, by some committee members on the ground that it might
unduly increase the caseload in the federal courts. See S. Rep. No. 996, 94th Cong., 2d Sess. 14 (1976). The
bill was then narrowed to apply only to federal defendants, although the Senate report left open the
possibility of future consideration of a broader amendment: “The Committee has concluded not that a
broader elimination of the requirement is inappropriate or would result in any added workload for Federal
Courts, but simply that it was unnecessary to achieve the purposes of the bill.” Id. at 14; see Trister,
Legislative Proposals to Improve Access to Federal Courts and Administrative Agencies, 10 Clearinghouse
Rev. 1023, 1024-25 (1977).
385. See Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1209-14 (4th Cir. 1976), cert, denied, 431
U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe, 424 F. Supp. 744, 746 (D. Md. 1976); Associated
Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 818-19 (E.D. Va. 1976); Chrysler Corp. v. Schlesinger, 412 F.
Supp. 171, 174 (D. Del. 1976), vacated on other grounds, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom.
Chrysler Corp. v. Brown, 98 S. Ct. 1466 (1978); Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634
(E.D. Va. 1975); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292, 294 (C.D. Cal. 1974); cf. General
Dynamics Corp. v. Dunlop, 427 F. Supp. 578, 581 (1976) (court relied on section 1331 as effective before
amendment), vacated on other grounds sub nom. General Dynamics Corp. v. Marshall, 572 F.2d 1211 (8th
Cir. 1978); Note, supra note 29, 70 Nw. U.L. Rev. at 996 n.7 (all plaintiffs in reverse FOIA suits have been
corporations or businesses).
386. See Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634 (E.D. Va. 1975) (requester was Sperry
Rand-Univac, “a competitor of Burroughs”); McCoy v. Weinberger, 386 F. Supp. 504, 506 (W.D. Ky.
1974) (requester was competitor of plaintiffs nursing home); Arnold, Who's Going Fishing in Government
Files?, Juris Doctor, April, 1976, at 17, 22 (describing businessmen’s attempts to learn about competitors
through FOIA).
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of consumer interests, the requirement may prove an insuperable barrier.387
Indeed, the tendency of the courts in recent years, when faced with claims
asserting federal rights that cannot be valued precisely in dollars, has been to
hold that the $10,000 jurisdictional amount is not satisfied even if the rights
are of utmost importance.388 In short, in some situations under section 1331 it
may be difficult either for requesters to assert jurisdiction over submitters in
direct FOIA suits or for submitters to assert jurisdiction over requesters in
reverse FOIA suits.389

387. In most of the reverse FOIA cases reported to date, the requesters have fallen into this category.
See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1198-99 (7th Cir. 1978) (Father Charles Dahm);
Sears, Roebuck & Co. v. GSA, 553 F.2d 1378, 1380 (D.C. Cir. 1977) (Council on Economic Priorities);
Planning Research Corp. v. FPC, 555 F.2d 970, 971 (D.C. Cir. 1977) (Associated Press); Westinghouse
Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1194 (4th Cir. 1976) (Concerned Workers, Council on Economic
Priorities; amicus curiae brief for requesters filed by National Organization for Women and Consumer
Federation of America), cert, denied, 431 U.S. 924 (1977); Charles River Park “A”, Inc. v. HUD, 519 F.2d
935, 938-39 (D.C. Cir. 1975) (Boston’s Commissioner of Tax Assessing); General Dynamics Corp. v.
Dunlop, 427 F. Supp. 578, 580 (E.D. Mo. 1976) (Connecticut Women’s Education and Legal Fund, Inc. &
John E. Glenn, Treasurer, NAACP, San Diego Branch), vacated sub nom. General Dynamics Corp. v.
Marshall, 572 F.2d 1211 (8th Cir. 1978); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 154 (D.C.
Cir. 1976) (D.C. Chapter, National Organization for Women), cert, before judgment denied, 431 U.S. 924
(1977); Crown Cent. Petroleum v.Kleppe, 424 F. Supp. 744, 746 (D. Md. 1976) (Mexican American Legal
Defense and Educational Fund); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337 (N.D. Tenn. 1976)
(“member of the public”); Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 816-17 (E.D. Va.
1976) (present and former employees); Goodyear Tire and Rubber Co. v. Dunlop, No. 75-1828, slip op. at
2 (D.D.C. Dec. 9, 1975) (“member of the public,” Brother Robert Taylor, S.A., Associate Treasurer of
Atonement Friars); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292, 294 (C.D. Cal. 1974) (Los
Angeles Chapter, National Organization for Women). Similarly, in the direct FOIA cases in which
submitters have been joined as defendants or have intervened, the requesters have generally fallen in this
same catagory. See Save the Dolphins v. United States Dep’t of Commerce, 404 F. Supp. 407, 408 (N.D.
Cal. 1975) (“nonprofit corporation whose primary purpose is to inform citizens ... of the incidental killing
of dolphins by purse seine nets used by tuna fishing boats”); Consumers Union of United States, Inc. v.
Consumer Prod. Safety Comm’n, 400 F. Supp. 848, 849 (D.D.C. 1975), rev'd, 561 F.2d 349 (D.C. Cir.
1977) , vacated sub nom. GTE Sylvania, Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761
(1978) (Consumers Union of United States, Inc., and Public Citizens’ Health Research Group); Robertson
v. Department of Defense, 402 F. Supp. 1342, 1343 (D.D.C. 1975) (“private citizen”).
388. See Trister, supra note 384, at 1024 n.5 (citing Hanna v. Drobnick, 514 F.2d 393, 398 (6th Cir.
1975) (illegal search under building inspection ordinance), Winningham v. HUD, 512 F.2d 617, 620 n.6
(5th Cir. 1975) (denial of federal rent subsidy), Randall v. Goldmark, 495 F.2d 356, 360 (1st Cir. 1974)
(reduction in welfare payments), Goldsmith v. Sutherland, 426 F.2d 1395, 1397-98 (6th Cir. 1970) (right to
distribute leaflets on military base), Giancana v. Johnson, 335 F.2d 366, 368-69 (7th Cir. 1964) (illegal
F.B.I. surveillance), Yahr v. Resor, 339 F. Supp. 964, 968-69 (E.D.N.C. 1972) (right to hold antiwar
meeting on military base), and Post v. Payton, 323 F. Supp. 799, 804 (E.D.N.Y. 1971) (closing of campus
radio station in violation of first amendment); but see Spock v. David, 469 F.2d 1047, 1051-53 (3d Cir.
1972) (right to campaign on military base); rev'd on other grounds, 424 U.S. 828 (1976), CCCO-Western
Region v. Fellows, 359 F. Supp. 644, 647-48 (N.D. Cal. 1972) (right to distribute leaflets on military base),
Cortright v. Resor, 325 F. Supp. 797, 808-11 (E.D.N.Y. 1971) (exercise of first amendment rights), Marquez
v. Hardin, 339 F. Supp. 1364, 1379 (N.D. Cal. 1969) (right to free lunch)). The latter opinions cited by
Trister take the position that rights that are by their nature incapable of valuation are inherently worth
more than $10,000.
389. See notes 402-69 infra and accompanying text (jurisdictional bases for intervention and joinder).
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C. JURISDICTION UNDER THE APA

The other primary jurisdictional basis for claims against agency defendants
is the Administrative Procedure Act (APA). Under a recent Supreme Court
decision, however, that Act is an improper basis for jurisdiction in the federal
courts. Until Califano v. Sanders390 there was a split in the circuits over
whether the APA only provides a claim for relief in the federal courts or
whether it also establishes jurisdiction.391 This split was reflected in reverse
FOIA cases.392 Indeed, in at least one reverse FOIA case the court asserted
that to base jurisdiction on the APA “would create a jurisdictional anomaly,
under which a federal court in one district might afford the submitter a
remedy which would be denied him in another federal district court.”393 The
Supreme Court resolved the issue by holding in Sanders that the APA does
not confer jurisdiction on the federal courts.394 Somewhat ironically, the
Court relied on the congressional amendment of section 1331,395 which
provides federal jurisdiction for virtually all claims that might otherwise have
been brought under the APA. The Court stated:
The obvious effect of this modification . . . is to confer jurisdiction
on federal courts to review agency action, regardless of whether the
APA of its own force may serve as a jurisdictional predicate. We
conclude that this amendment now largely undercuts the rationale
for interpreting the APA as an independent jurisdictional provi
sion.396
390. 430 U.S. 99 (1977).
391. Compare Sanders v. Weinberger, 522 F.2d 1167, 1169 (7th Cir. 1975) (section 10 of APA
constitutes independent grant of jurisdiction), rev’d sub nom. Califano v. Sanders, 430 U.S. 99 (1977) and
Ortego v. Weinberger, 516 F.2d 1005, 1015 (5th Cir. 1975) (same) and Pickus v. United States Bd. of
Parole, 507 F.2d 1107, 1110 (D.C. Cir. 1974) (same) and Bradley v. Weinberger, 483 F.2d 410, 413 (1st
Cir. 1973) (same) and Brandt v. Hickel, 427 F.2d 53, 55 (9th Cir. 1970) (same) and Bennan v. Udall, 379
F.2d 803, 805 (10th Cir. 1967) (same) and Deering Milliken, Inc. v. Johnston, 295 F.2d. 856, 863-64 (4th
Cir. 1961) (same) with Bramblett v. Desobry, 490 F.2d 405, 407 (6th Cir. 1974) (section 10 of APA does
not provide independent basis for jurisdiction) and Zimmerman v. United States, 422 F.2d 326, 330 (3rd
Cir. 1970) (same) and Twin Cities Chippewa Tribal Council v. Minnesota Chippewa Tribe, 370 F.2d 529,
532 (8th Cir. 1967) (same). The Second Circuit viewed the question as unsettled. See Califano v. Sanders,
430 U.S. at 104 n.4 (citing South Windsor Convalescent Home, Inc. v. Mathews, 541 F. 2d 910 (2d Cir.
1976)).
392. Compare Charles River Park “A”, Inc. v. HUD, 519 F.2d 935, 939 (D.C. Cir. 1975) (jursidiction
proper under APA) and Parkridge Hosp., Inc. v. Blue Cross & Blue Shield, 430 F. Supp. 1093, 1096 (E.D.
Tenn. 1977) (same) and Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 156 (D.D.C. 1976) (same),
cert, before judgment denied, 431 U.S. 924 (1977) and Babcock & Wilcox v. Rumsfeld, 70 F.R.D. 595, 599600 (N.D. Ohio 1976) (same) and Associated Dry Goods Corp. v. EEOC, 419 F. Supp. 814, 819 (E.D. Va.
1976) (same) with General Dynamics Corp. v. Dunlop, 427 F. Supp. 578, 581 (E.D. Mo. 1976) (jurisdiction
not proper under APA), vacated on other grounds sub nom. General Dynamics Corp. v. Marshall, 572 F.2d
1211 (8th Cir. 1978) and Chrysler Corp. v. Schlesinger, 412 F. Supp. 171, 174-75 (D. Del. 1976) (same),
vacated on other grounds, 565 F.2d 1172 (3rd Cir. 1977), cert, granted sub nom. Chrysler Corp. v. Brown,
98 S. Ct. 1466 (1978).
393. Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1206 (4th Cir. 1976), cert, denied, 431 U.S.
924 (1977). Of course, this is always true when courts in different judicial districts or circuits have decided
the same issue differently.
394. 430 U.S. at 105.
395. 28 U.S.C.A. § 1331 (West Supp. 1978).
396. 430 U.S. at 105.
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It is clear that the 1976 amendment to section 1331 and the Supreme Court
decision in Sanders have resolved the question of jurisdiction for review of
direct FOIA and reverse FOIA suits only when those claims are against a
federal agency.397 The question of jurisdictional bases for claims by requesters
against submitters, and vice versa, remains very much unresolved.
As discussed above, section 1331 by its terms cannot furnish a jurisdic
tional basis unless the required amount is in controversy.398 The APA, even if
397. See note 385 supra. Until the fall of 1976 the doctrine of sovereign immunity might in some
instances have precluded the litigation of non-FOIA federal statutory or constitutional claims against the
federal government in FOIA or reverse FOIA actions. Because the same congressional statute that
amended section 1331 also waived sovereign immunity for claims in federal courts against federal
defendants under the APA, this obstacle now has only historical importance. See 5 U.S.C. §§ 702, 703
(1976).
Before this, suits against the United States or a federal agency were barred in the absence of a specific
statute waiving sovereign immunity. Examples of these statutes include the Tucker Act of 1875, 28 U.S.C.
§§ 1346, 1491 (Supp. V 1975), the Federal Tort Claims Act of 1946, 28 U.S.C. § 1346(b) (1970), and of
course, the FOIA. Parties frequently avoided the sovereign immunity obstacle by suing the federal officer
and alleging actions that were ultra vires, which left the officer stripped of any representative character and
unprotected by the doctrine. See Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 689-90
(1949). Indeed, this device was successfully employed in several reverse FOIA cases brought before the
1976 amendment. See Westinghouse Elec. Corp. v. Schlesinger, 524 F.2d 1190, 1214 (4th Cir. 1976), cert,
denied. 431 U.S. 924 (1977); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292, 294 (C.D. Cal. 1974); cf.
Burroughs Corp. v. Schlesinger, 403 F. Supp. 633, 634-36 (E.D. Va. 1975) (immunity not a bar); Lawyers
Coop. Publ. Co. v. Schlesinger, No. 74-212, slip op. at 2 (W.D.N.Y. Apr. 22, 1975) (sovereign immunity no
bar to submitter’s suit).
Alternatively, some jurisdictions had held that the APA constituted a waiver of sovereign immunity for
cases brought under it. See Scanwell Laboratories, Inc. v. Shaffer, 424 F.2d 859, 873-74 (D.C. Cir. 1970);
Kietschka v. Driver, 411 F.2d 436, 445 (2d Cir. 1969); cf. Littell v. Morton, 445 F.2d 1207, 1211-14 (4th
Cir. 1971) (court declined to hold that APA constituted waiver of sovereign immunity, but expressed
disapproval of actual operation of doctrine). This waiver theory was also a possible means of circumventing
the doctrine in reverse FOIA cases. Moreover, sovereign immunity had long been universally criticized for
its injustice, and many had urged its outright abolition. See K. Davis, Administrative Law Treatise §
27.00, at 895 (Supp. 1970); Abernathy, Sovereign Immunity in a Constitutional Government: The Federal
Employment Discrimination Cases, 10 Harv. C.R.-C.L. L. Rev. 322 (1975); Byse, Proposed Reforms in
Federal “Nonstatutory" Judicial Review: Sovereign Immunity, Indispensable Parties, Mandamus, 75 Harv.
L. Rev. 1479 (1962); Carrow, Sovereign Immunity in Administrative Law—A New Diagnosis, 9 J. Pub. L. 1
(1960); Crampton, Nonstatutory Review of Federal Administrative Action: The Need for Statutory Reform of
Sovereign Immunity, Subject Matter Jurisdiction, and Parties Defendant, 68 Mich. L. Rev. 387 (1970);
Currie, The Federal Courts and the American Law Institute (Pt. II), 36 U. Chi. L. Rev. 268 (1969); Scalia,
Sovereign Immunity and Nonstatutory Review of Federal Administrative Action: Some Conclusions from the
Public Lands Cases, 68 Mich. L. Rev. 867 (1970). These articles were all cited by the Senate Committee on
the Judiciary in support of its determination to abolish the defense of sovereign immunity. See S. Rep. No.
996, 94th Cong., 2d Sess. 7 n.22 (1976).
In the wake of this controversy, Congress in 1976 amended sections 702 and 703 of the APA to permit
suits against the government for relief other than money damages. Act of Oct. 21, 1976, Pub. L. No. 94574, 90 Stat. 2721 codified in 5 U.S.C. §§ 702, 703 (1976). Suits for injunctive, declaratory, or other specific
relief are now permitted against all federal agencies. Congressional action, the express purpose of which
was to “ensure greater fairness and accountability in the administrative machinery of the Government,” S.
Rep. No. 996, supra, at 8, has thus made clear that the doctrine should not bar any of the actions against
federal agencies discussed here.
398. Although diversity of citizenship might provide a basis for jurisdiction, the requirement of an
amount in controversy of more than $10,000 creates problems similar to those presented by federal
question jurisdiction. See 28 U.S.C. § 1332 (West Supp. 1978). Moreover, the House has passed a bill that
would eliminate diversity jurisdiction in the federal courts. See H.R. 9622, 95th Cong., 2d Sess., 124 Cong.
Rec. H1569 (daily ed. Feb. 28, 1978).
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it had continued to provide a jurisdictional basis, applies only to review of
agency actions in which the agency itself is the defendant.399 Only a very
strained reading of the FOIA would permit jurisdiction under these circum
stances to be based on that statute.400
No ready bases of jurisdiction are available. Yet cases in which agencies,
submitters, and requesters have all been parties have proceeded.401 Although
the courts that have permitted these suits have not discussed the basis of their
jurisdiction, it appears that at least some of the situations can be explained by
the doctrine of ancillary jurisdiction. The use of this doctrine alone, however,
cannot ensure that in all situations the parties will be able adequately to
litigate their claims. Gaps between what can be accomplished under current
law and what should be accomplished to protect the rights of requesters and
submitters exist here as elsewhere.
D. ANCILLARY JURISDICTION

Intervention As of Right.
When the issue of jurisdiction arises in the
context of a requester’s or a submitter’s attempt to intervene as of right in the
other’s pending lawsuit, no independent basis of federal jurisdiction need be
asserted. Under rule 24 of the Federal Rules of Civil Procedure, if a person
can demonstrate a right to intervene, jurisdiction over that person’s claims
against the existing parties to the action is thereby established.402 A right to
intervene exists when it is conferred by a statute or when the applicant claims
an interest relating to the property or transaction that is the subject of the
action and is so situated that the disposition of the action may as a practical
matter impair the applicant’s ability to protect that interest, unless the
interest is adequately represented by existing parties.403
Because no federal statute provides a right to intervene in either FOIA or
reverse FOIA suits, the applicant for intervention would be judged against the
second part of this test. The Advisory Committee Notes to the Federal Rules
of Civil Procedure indicate that an applicant has a right to intervene under
399. See notes 382-84 supra and accompanying text.
400. See notes 370-80 supra and accompanying text. 28 U.S.C. § 1337 (1970) has also been relied on in a
few cases. See Associated Dry Goods v. EEOC, 419 F. Supp. 814, 818-19 (E.D. Va. 1976); GTE Sylvania,
Inc. v. Consumer Prod. Safety Comm'n, 404 F. Supp. 352, 365-67 (D. Del. 1975). Nonetheless, its
limitation to cases involving claims arising under acts of Congress “regulating commerce or protecting
trade and commerce against restraints and monopolies” makes its application to many reverse FOIA cases
inappropriate.
401. See note 380 supra.
402. 3B Moore’s Federal Practice 1i 24.18, at 24-751 (2d ed. 1976) (“To hold otherwise would
result in an emasculation of the right to intervene, for oftentimes an independent ground of jurisdiction
would be lacking. Here intervention may properly be regarded as ancillary or auxiliary to the main
proceeding . . . .”); see Phelps v. Oaks, 117 U.S. 236 (1886), cited with approval in Owen Equip. &
Erection Co. v. Kroger, 98 S. Ct. 2396 (1978).
403. Fed. R. Civ. P. 24(a). If the applicant does not fit into one of these categories, in the court’s
discretion the applicant may be permitted to intervene if a statute confers a conditional right to intervene,
or the applicant’s claim or defense and the main action have a common question of law or fact. Fed. R.
Civ. P. 24(b). In those cases, however, an independent basis for jurisdiction over that applicant must
usually exist. Although courts might permit intervention in the situations at issue here, the focus must be
on establishing a right to intervene.
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that part when the position of the applicant is similar to that of a person who
must be joined in an action under rule 19(a)(2)(l): “A person . . . shall be
joined if . . .he claims an interest relating to the subject of the action and is
so situated that the disposition of the action in his absence may (i) as a
practical matter impair or impede his ability to protect that interest . . . ,”
unless the interest is already adequately represented in the action by existing
parties.404 This requirement has been construed liberally. The impairment
need not rise to the level of res judicata:405 it is sufficient that the precedential
effect of the decision would create practical difficulties in later efforts to
protect the applicant’s interests, such as by necessitating an effort to overturn
the precedent.406
It is more difficult to show that the applicant’s interests are not otherwise
adequately represented in the proceeding. The applicant for intervention
bears the burden of persuasion on this question.407 Factors that may enter into
the determination are the degree to which the interests of the applicant and
the interests of the party purportedly representing the applicant’s interests are
identical or divergent; the abilities of counsel for the other party and that
counsel’s relationship to the applicant; the likely effectiveness of counsel’s
representation in light of the strategy of representation and possible clear
disabilities in presenting the claims of the applicant; and alternative remedies
that the applicant is seeking.408
Either the submitter or the requester in a direct or reverse FOIA action
would probably have no difficulty satisfying the first requirement for
intervention as of right—an interest in the outcome of the main action. As a
practical matter the disposition of the action might impair the ability to
protect the applicant’s interest, whether that interest be in disclosure or
nondisclosure of the documents. If, for example, the submitter files a reverse
FOIA suit against the agency and is successful, the requester would have to
“overturn” that decision in a subsequent action. Even if the requester could
persuade another court to order the agency to release the information, the
agency would be bound by two conflicting determinations. This result is
highly undesirable both from the perspective of the parties and from that of
the court.
The more difficult showing is that no other party to the suit adequately
represents the applicant’s interests. Because the interests of the submitter and
those of the requester will always be adverse, the question is whether the
Government provides adequate representation. It has been held that the
Government can adequately represent private interests, and thus preclude the
right of the party representing that interest to intervene.409 Nonetheless,
recent case law seems to have expanded the right to intervene in Government
litigation. In Cascade Natural Gas Corp. v. El Paso Natural Gas Co.410 the
Supreme Court approved intervention as of right for competitors of the
404. 3B Moore’s Federal Practice, 1] 24-16 (2d ed. 1976); see Fed. R. Civ. P. 19(a)(2)(l).
405. 3B Moore’s Federal Practice, 1] 24.09-l[3] at 24-311 (2ded. 1976).
406. Id. at 24-313; see Nuesse v. Camp, 385 F.2d 694, 702 (D.C. Cir. 1967); Atlantic Development Corp,
v. United States, 379 F.2d 818, 829 (5th Cir. 1967).
407. 3B Moore’s Federal Practice, 24.09-1(4], at 24-316 (2d ed. 1976).
408. Annot., 84 A.L.R.2d 1412, 1419-22 (1962).
409. See Reich v. Webb, 336 F.2d 153, 156 (9th Cir. 1964), cert, denied, 380 U.S. 915 (1965).
410. 386 U.S. 129 (1967).
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defendant in an antitrust suit brought by the United States.411 The Court
based its decision in part on a finding that the “ ‘existing parties’ [have] fallen
far short of presenting [the intervenors’] interests.”412 Similarly, in Trbovich v.
United Mine Workers413 the Supreme Court found that because the Govern
ment possessed an obligation to serve both the intervenor’s interests and “the
public interest,” a union member could intervene as of right in an action by
the Department of Labor charging the union with violation of its members’
rights.414 The thrust of these and other recent cases is that intervention as of
right is not precluded merely because the Government is the entity that
purports to represent the applicant’s interests adequately.415
If the position of the agency is not identical to that of the applicant, the
position of the applicant will be inadequately represented by the agency. For
instance, no identity of interests between the agency and either the submitter
or the requester will exist if the agency has agreed to release only some of the
documents.416 But if, for example, the submitter brings a reverse FOIA action
in which the requester is attempting to intervene as of right and the agency
has taken the position that it will release all the documents, will a court accept
the argument that the agency nonetheless does not adequately represent the
applicant’s interest? Trbovich suggests that because the agency is charged with
representing both the applicant and the “public interest,” it cannot adequate
ly represent the intervenor. Nonetheless, because the Government may often
have a divided role, a better reading of Trbovich and its companion cases is
that the courts should carefully scrutinize the identity of interests that is
alleged to exist between the Government and the applicant for intervention.
When the interests are similar but not identical, the court should “hear and
make of record the views of those seeking ... to represent the more narrow
interest,”417 because the Government may not adequately be able to do so.418
If such a showing can be made,419 the requester or the submitter should have a
411. Id. at 136.
412. Id.
413. 404 U.S. 528 (1972).
414. Id. at 538-39.
415. See New York P.I.R.G., Inc. v. Regents of Univ, of N.Y., 516 F.2d 350, 351-52 (2d Cir. 1975);
Johnson v. San Francisco United School Dist., 500 F.2d 349, 353-54 (9th Cir. 1974); Hodgson v. UMW,
473 F.2d 118,125-30 (D.C. Cir. 1972); Holmes v. Virgin Is., 61 F.R.D. 3, 4-5 (D.V.I. 1973); United States v.
Reserve Mining Co., 56 F.R.D. 408, 411-20 (D. Minn. 1972); United States v. Simmonds Precision Prods.,
319 F. Supp. 620, 621 (S.D.N.Y. 1970); General Motors Corp. v. Burns, 50 F.R.D. 401, 402-06 (D. Hawaii
1970); City of Cleveland v. Cities Service Oil Co., 47 F.R.D. 543, 544-48 (N.D. Ohio 1969); Hobson v.
Hansen, 44 F.R.D. 18, 22-33 (D.D.C. 1968), offd in part, rev’d in part sub nom. Smuck v. Hobsen, 408 F.2d
175 (D.C. Cir. 1969); United States v. First Nat’l Bank & Trust Co., 280 F. Supp. 260, 263 (E.D. Ky. 1967),
affd sub nom. Central Banking & Trust Co. v. United States, 391 U.S. 469 (1967).
416. See Robertson v. Dept, of Defense, 402 F. Supp. 1342, 1346-47 (D.D.C. 1975); notes 491-98, 531-32
infra and accompanying text.
417. United States v. Reserve Mining Co., 56 F.R.D. 408, 419 (D. Minn. 1972); accord, C. Wright,
Federal Courts § 75, at 371 (1976).
418. Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10 (1972) (“The requirement [of rule
24(a)(2)] is satisfied if the applicant shows that representation of his interest ‘may be’ inadequate; and the
burden of making that showing should be treated as minimal.”).
419. See Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190, 1213 (4th Cir. 1976) (there is always
“real risk that the agency . . . will be delinquent in asserting the rights of the private party” in reverse
FOIA cases), cert, denied, 431 U.S. 924 (1977). The court in Westinghouse went on to comment:
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right to intervene in the original action, and a jurisdictional basis should exist
for the applicant’s claims against all parties.420
In the few reported FOIA and reverse FOIA cases in which parties have
intervened, the courts have discussed neither the grounds for intervention nor
whether it was permitted as of right.421 But because the courts have also failed
to indicate the basis for jurisdiction over the nonapplicant,422 it can fairly be
inferred that the courts permitted intervention as of right, which thereby
resolved the jurisdictional problems. If the nongovernmental defendants did
not intervene as of right, jurisdiction over their claims would seem to be
lacking.423 An alternative basis for jurisdiction must then be found if the
adjudication of these claims is to be accomplished.

Joinder and Pendent Party Jurisdiction.
In some cases the agency, the
requester, and the submitter are before the court not because of intervention
by one of the nongovernmental parties, but because of the joinder of that
party.424 For example, the submitter may be joined by the requester in an
After all, [the agency] could not care less about protecting the competitive position of a
supplier of information. That is no part of its responsibility. Neither does it have ... in most
instances, sufficient knowledge to assert properly the private party’s right to confidentiality.
And it must not be forgotten that the protection of a competitive position is both a valuable
and often complex matter, dependent upon full proof, and one ‘basic to our free enterprise
system.’ Should not the person who is threatened with harm through a disclosure ... be the
proper one to assert the right to protection from disclosure assured him under [the
exemptions to the FOIA]?

Id. Similar arguments may be made regarding the Government's inability to represent the requester in an
FOIA or reverse FOIA suit. See Consumers Union of United States, Inc. v. Consumer Prod. Safety
Comm’n, 561 F.2d 349, 357 (D.C. Cir. 1977) (Government failed to adequately represent interests of
requester in reverse FOIA suit), vacated sub nom. GTE Sylvania, Inc. v. Consumers Union of United
States, Inc., 98 S. Ct. 761 (1978); notes 481-517 infra and accompanying text.
420. See notes 518-32 infra and accompanying text (similar showing to avoid collateral estoppel); cf.
O'Reilly, supra note 32, at 1146 (submitter should be permitted to intervene as real party in interest in FOIA
cases; no mention of corresponding right of requesters in reverse suits).
421. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197 (7th Cir. 1978); Westinghouse Elec. Corp. v.
Schlesinger, 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977); Save the Dolphins v. United
States Dep’t of Commerce, 404 F. Supp. 407 (N.D. Cal. 1975); Lawyers Coop. Publ. Co. v. Schlesinger,
No. 74-212 (W.D.N.Y. Apr. 22, 1975); Sears Roebuck & Co. v. GSA, 384 F. Supp. 996 (D.D.C. 1974), stay
dissolved, 509 F.2d 527 (D.C. Cir. 1974) (per curiam), modified on remand, 402 F. Supp. 378 (D.D.C.
1975), affd in part, rev'd in part, 553 F.2d 1378 (D.C. Cir. 1977); cf. Parkridge Hosp., Inc. v. Blue Cross &
Blue Shield, 430 F. Supp. 1093, 1094 (E.D. Tenn. 1977) (Secretary of HEW moved to intervene on behalf
of Blue Cross as “real party in interest;” motion unopposed and granted by court; no rationale provided).
422. See note 421 supra.
423. See notes 402-03 supra and accompanying text. This assumes arguendo that jurisdiction is not
possible under 28 U.S.C.A § 1331 (West Supp. 1978), see notes 382-89 supra and accompanying text, and
that it is desirable to litigate both the FOIA and reverse FOIA claims in one lawsuit, see notes 533-46 infra
and accompanying text.
424. See Fed. R. Civ. P. 19, 20. Under rule 19(a), a person is needed for the just adjudication of an
action if (1) in the party’s absence complete relief cannot be afforded to those already parties or (2) the
party claims an interest relating to the subject of the action and the disposition of the action may (i) as a
practical matter impair or impede the party’s ability to protect that interest or (ii) subject any of the persons
already parties to a substantial risk of incurring inconsistent obligations. Such a person shall be joined as a
party provided that the court can obtain personal jurisdiction over the party and provided that joinder will
neither deprive the court of subject matter jurisdiction nor render the venue of the action improper. Fed.
R. Civ. P. 19(a).
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FOIA suit, or conversely, the requester may be joined by the submitter in a
reverse FOIA suit.425 The problem is that satisfaction of the joinder require
ments of the Federal Rules of Civil Procedure does not confer jurisdiction
over the joined party.426 Some independent basis for jurisdiction over that
party must therefore be found.
One possible jurisdictional basis for joinder exists—pendent party jurisdic
tion, which has evolved from the assertion of federal jurisdiction over pendent
claims.427 In United Mine Workers v. Gibbs428 the Supreme Court held that
federal courts, when their jurisdiction is properly invoked to hear substantial
federal claims, have the power to adjudicate in the same action claims over
which they would otherwise lack jurisdiction.429 The test, which is to be
applied at the discretion of the court, is whether the claims involve a
“common nucleus of operative fact” and whether hearing the claims in the
same suit would further the ends of judicial economy, efficiency, and fairness
and convenience to the litigants.430
Some of the lower federal courts have interpreted Gibbs as providing the
jurisdictional basis for their authority to hear pendent claims involving
additional parties over whom no independent federal jurisdiction exists.431*If
Under rule 20 of the Federal Rules of Civil Procedure joinder is possible if the party is the object of a
claim asserted “jointly, severally, or in the alternative ... in respect of or arising out of the same
transaction, occurrence or series of transactions or occurrences and if any question of law or fact common
to all defendants will arise in the action.” Fed. R. Civ. P. 20. Rule 20 is clearly permissive in character;
joinder is not required in situations falling within its terms unless it could be required under the provisions
of rule 19. See 7 C. Wright & A. Miller, Federal Practice and Procedure § 1652 (1972). The
requirements of rules 19 and 20 could easily be satisfied in the situations under discussion here. See notes
402-23 supra and accompanying text (discussing requirements for intervention as of right and permissive
intervention under rule 24 of Federal Rules of Civil Procedure). See generally 7A C. Wright & A.
Miller, Federal Practice and Procedure § 1902 (1972).
425. See, e.g., National Org. for Women v. SSA, No. 76-0087 (D.D.C., filed Jan. 16, 1976), consolidated
with and reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150 (D.D.C. 1976) (submitter
joined in direct FOIA action), cert, before judgment denied. 431 U.S. 924 (1977); notes 483-517 infra and
accompanying text.
426. See 7 C. Wright & A. Miller, Federal Practice and Procedure §§ 1610, 1659 (1972);
notes 402-23 supra and accompanying text (jurisdiction as it relates to intervention).
427. Methods of obtaining ancillary jurisdiction over claims arising out of the same “transaction or
occurrence,” such as counterclaims, cross-claims, third-party claims, and interpleader, are not readily
adaptable to FOIA and reverse FOIA suits. See note 403 supra.
428. 383 U.S. 715 (1966).
429. Id. at 725-26.
430. Id. In a subsequent case, Hagans v. Lavine, 415 U.S. 528 (1974), the Court indicated that the
judicial discretion to hear pendent claims, especially when those claims are federal, should be exercised
freely. Id. at 545-46, 548(1974).
431. See Kroger v. Owen Equip. & Erection Co., 558 F.2d 417, 419-20 (8th Cir. 1977), rev'd, 98 S. Ct.
2396 (1978); Florida E. Coast Ry. v. United States, 519 F.2d 1184, 1193-95 (5th Cir. 1975); Schulman v.
Huck Finn, Inc., 472 F.2d 864, 866-67 (8th Cir. 1973); Leather’s Best, Inc. v. S.S. Mormaclynx, 451 F.2d
800, 809-11 (2d Cir. 1971); Reed v. Philadelphia Housing Auth., 372 F. Supp. 686, 697 (E.D. Pa. 1974);
Minahan, Pendent and Ancillary Jurisdiction of United States Federal District Courts, 10 Creighton L.
Rev. 279, 306 n.127 (1976). But see Aldinger v. Howard, 513 F.2d 1257. 1261 (9th Cir. 1975), affd, 427
U.S. 1 (1976); Hampton v. City of Chicago, 484 F.2d 602, 611 (7th Cir. 1973), cert, denied. 415 U.S. 917
(1974). See generally Comment, Aldinger v. Howard and Pendent Jurisdiction, 77 Colum. L. Rev. 127
(1977); Note, The Impact of Aldinger v. Howard on Pendent Party Jurisdiction. 125 U. Pa. L. Rev. 1357
(1977); Note, The Concept of Law-Tied Pendent Jurisdiction: Gibbs and Aldinger Reconsidered, 87 Yale
L.J. 627 (1978).
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this interpretation of Gibbs is correct, requesters and submitters could “pend”
claims against one another to their claims against the federal agency.
The Supreme Court has directly addressed whether Gibbs should be
extended to authorize pendent party jurisdiction in only two cases, both of
which involved state claims against additional defendants.432 In both cases the
Court declined to approve the exercise of ancillary jurisdiction, but seemed to
recognize that it is appropriate in other contexts.
At issue in the first case, Aldinger v. Howard,433 was the validity of the
refusal of the United States Court of Appeals for the Ninth Circuit to allow a
state claim against a county over which there was otherwise no jurisdiction to
be joined to a civil rights ciaim under 42 U.S.C. § 1983434 against the county’s
treasurer.435 Acknowledging that lower courts had relied on Gibbs for the
authority to permit pendent parties, the Court nevertheless distinguished the
facts in Gibbs from those in AIdinger.436 Although the “same considerations of
judicial economy would be served insofar as plaintiffs claims ‘are such that he
would ordinarily be expected to try them all in one judicial proceeding,’ ” the
Court noted, the “addition of a completely new party would run counter to
the well-established principle that federal courts, as opposed to state trial
courts of general jurisdiction, are courts of limited jurisdiction marked out by
Congress.”437 Because counties are not “persons” against whom a section
1983 claim will lie,438 the Court concluded that permitting the plaintiff to join
a state claim against a county would circumvent this specific exclusion from
liability in derogation of the “scope of the cause of action as to which federal
judicial power has been extended by Congress.”439 In the future, before it can
432. See Owen Equip. & Erection Co. v. Kroger, 98 S. Ct. 2386 (1978); Aldinger v. Howard, 427 U.S. 1
(1976). In two earlier cases the Court avoided deciding the pendent party question. In Moor v. Alameda
County, 411 U.S. 693 (1973), the Court noted that “numerous decisions throughout the courts of appeals
since Gibbs have recognized the existence of judicial power to hear pendent claims involving pendent
parties where the ‘entire action before the court comprises but one constitutional “case” ’ as defined in
Gibbs.” Id. at 713. The court in Moor also recognized that pendent party jurisdiction “finds substantial
analogues in the joinder of new parties under the well-established doctrine of ancillary jurisdiction in the
context of compulsory counterclaims under Fed. Rules Civ. Proc. 13(a) and 13(h), and in the context of
third-party claims under Fed. Rule Civ. Proc. 14(a)." Id. at 714-15. The Court, however, refrained from
deciding this “subtle and complex question with far-reaching implications,” and instead decided that “even
assuming, arguendo, the existence of power to hear the claim, the District Court, in exercise of its
legitimate discretion, properly declined to join the claims against the [additional party].” Id. at 715. In
1975 the Court declined to decide the question once again and found simply that the pendent party, the
Secretary of Health, Education and Welfare, had “inadequately briefed” the question. Philbrook v.
Glodgett, 421 U.S. 707, 721 (1975) (relying on Supreme Court rule 40(g)). The appeal of the Secretary,
which was unnecessary to resolve the substantive issue before the Court, was thus dismissed. Id. at 721-22.
See also Ayala v. United States, 550 F.2d 1196 (9th Cir.), cert, dismissed, 98 S. Ct. 1635 (1978).

433. 427 U.S. 1 (1976).
434. (1970).
435. Id. at 3-6. Jurisdiction for the civil rights claim was based on 28 U.S.C. § 1343(3) (1970). Id.
Section 1343(3) grants the district courts original jurisdiction over civil actions authorized by law to redress
deprivations, under color of state law, of civil rights secured by the Constitution or by act of Congress. 28
U.S.C. § 1343(3) (1970).
436. See 427 U.S. at 13.
437. Id. at 14-15.
438. See id. at 15-16; Monroe v. Pape, 365 U.S 167, 191 (1961), overruled, Monnell v. Department of
Social Servs., 98 S. Ct. 2018 (1978); note 440 infra.
439. 427 U.S. at 16-17 (emphasis in original). See generally Minahan, supra note 431, at 319-22 (critique
of decision in Aldinger; Court should have found that jurisdictional power existed over pendent party claim
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be concluded that jurisdiction over such pendent parties exists, “a federal
court must satisfy itself . . . that Congress in the statutes conferring
jurisdiction has not expressly or by implication negated its existence.”440
The Aldinger test was explained more fully in Owen Equipment & Erection
Co. v. Kroger, 441 a wrongful death action brought in federal court on the basis
of diversity of citizenship.442 The petitioner was brought into the case as a
third-party defendant and was later named as an additional defendant in an
amended complaint.443 The original defendant was granted summary judg
ment,444 which left the petitioner as the sole defendant. Three days into the
trial it was disclosed that no diversity in fact existed between the petitioner
and the respondent.445 The trial court nevertheless allowed the case to
proceed, and the jury returned a verdict in favor of the respondent.446 The
United States Court of Appeals for the Eighth Circuit, relying on United
Mine Workers v. Gibbs, affirmed on the ground that the respondent’s claim
against the petitioner arose from the same “core of operative facts” that gave
rise to the claim against the original defendant.447
The Supreme Court reversed and stated that in addition to the “constitu
tional minimum” of a “common nucleus of operative facts” required by
Gibbs, “there must be an examination of the posture in which the nonfederal
claim is asserted and of the specific statute that confers jurisdiction over the
federal claim in order to determine whether ‘Congress has in [that statute]
. . . expressly or by implication negated’ the exercise of jurisdiction over the
particular nonfederal claim.”448 Applying this test to the case before it, the
Court reasoned first that to permit the action to proceed under the doctrine of
ancillary jurisdiction would defeat the statutory requirement of complete
diversity.449 The context in which the nonfederal claim was asserted sup
ported this conclusion because the claim arose in a “setting quite different
from the kinds of nonfederal claim[s] that have been viewed in other cases as
falling within the ancillary jurisdiction of the federal courts.”450 Unlike an
impleader action, for example, in which the relation of the nonfederal claim to
as matter of constitutional and statutory construction and then declined to exercise jurisdiction as matter of
discretion).
440. 427 U.S. at 18. In Monnell v. Department of Social Servs., 98 S. Ct. 2018 (1978), the Supreme
Court overruled its holding in Monroe v. Pape, 365 U.S. 167 (1969), that political subdivisions are not
“persons” under 42 U.S.C. § 1983 (1970). 98 S. Ct. at 2022-23. Monroe had served as the basis for the
conclusion in Aldinger that the exercise of ancillary jurisdiction over the state claim in question was
impermissible. See 427 U.S. at 5-6. Both Monnell and Owen Equipment & Erection Co. v. Kroger, 98 S. Ct.
2396 (1978), confirm that the basic test for the exercise of pendent party jurisdiction articulated in Aldinger
and refined in Owen has not been affected by the special holding in Monnell. See 98 S. Ct. at 2041 n.66; 98
S. Ct. at 2402.
441. 98 S. Ct. 2396 (1978).
442. Id. at 2399.
443. 98 S. Ct. at 2399-400; see Fed. R. Civ. P. 14(a).
444. 98 S. Ct. at 2400. The district court’s opinion, which is unreported, was affirmed by the United
States Court of Appeals for the Eighth Circuit. Kroger v. Omaha Pub. Power Dist., 523 F.2d 161 (8th Cir.
1975).
445. 98 S. Ct. at 2400.
446. Id.
447. Kroger v. Owen Equip. & Erection Co., 558 F.2d 417, 424 (8th Cir. 1977).
448. 98 S. Ct. at 2402 (quoting Aldinger v. Howard, 427 U.S. 1, 18 (1976)).
449. Id. at 2402-05.
450. Id. at 2404.
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the federal claim is “not mere factual similarity but logical dependence,” the
respondent’s claim against the petitioner was “entirely separate” from her
claim against the original defendant, “since the petitioner’s liability to [the
respondent] depended not at all upon whether or not [the original defendant]
was also liable.”451 In addition, the nonfederal claim was asserted by a
plaintiff who voluntarily chose to bring suit on a state claim in federal court.
This, the Court reasoned, is quite different from the “typical” ancillary
jurisdiction case, involving “claims by a defending party haled into court
against his will, or by another person whose rights might be irretrievably lost
unless he could assert them in an ongoing action in a federal court.”452 In
short, a respondent cannot complain if ancillary jurisdiction does not
encompass all possible claims in one lawsuit “since it is he who has chosen the
federal rather than the state forum and must thus accept its limitations.”453
Just what effect Aldinger and Owen will have on the exercise of pendent
party jurisdiction in FOIA and reverse FOIA cases is unclear. If pendent
party jurisdiction may be asserted at all, it is more likely in direct FOIA cases,
in which the requester attempts to join the submitter, than in reverse direct
FOIA cases, in which the submitter attempts to join the requester.
The first part of the Aldinger-Owen test poses no particular problems for
either direct FOIA or reverse FOIA plaintiffs. One would expect claims by
the requester against the submitter, or vice versa, to be tried in the same
proceeding as claims by either party against the agency because all claims are
derived from a “common nucleus of operative facts.” The claims are also
“logically dependent” because a judgment on the claims against one defend
ant determines the outcome of the claims against the other.454 Moreover, this
is not a situation similar to those presented in Aldinger and Owen, in which all
claims could have been asserted in state court. Both direct FOIA and reverse
FOIA claims are federal ones that must be determined in a federal forum or
not at all. Finally, considerations of judicial economy, efficiency, and
convenience and fairness to the parties favor the resolution of the claims in
one lawsuit in which all parties can participate.455
When the second part of the Aldinger-Owen test is examined, however,
more problems arise. The statute that confers jurisdiction over the primary
claim against the agency in direct FOIA cases is the FOIA and in reverse
FOIA cases, 28 U.S.C. § 1331.456 Because Congress has not expressly negated
the exercise of jurisdiction over the claims at issue here, the question is
whether the purposes and limitations of these statutes would be served by the
exercise of ancillary jurisdiction in direct FOIA or reverse FOIA cases. In
direct FOIA cases the purpose of the FOIA would seem to be served by the
exercise of jurisdiction over the submitter. Thus, although the FOIA is
limited in its scope to claims by the requester against the agency,457 Congress
451.
proper,
n.18.
452.
453.
454.
455.
456.
457.

Id. The Court also cited examples of other situations in which ancillary jurisdiction would be
including compulsory counterclaims, cross-claims, and intervention as of right. See id. at 4734 &
Id. at 4735.
Id.
See text at notes 408-09 supra.
See notes 402-23 supra and accompanying text.
See notes 367-93 supra and accompanying text.
See 5 U.S.C. § 552(a)(4)(B) (1976); notes 370-80 supra and accompanying text.
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did not specifically intend to preclude the litigation of claims against
nonfederal defendants in FOIA cases in the same way that it intended to
preclude the assertion of such claims under section 1983, the statute at issue
in Aldinger, or section 1332, at issue in Owen.458 Congress in the FOIA simply
never contemplated the joinder of nonfederal defendants.459
Whether the submitter should be permitted to join the requester in a
reverse FOIA suit is more problematic. Here the basis for jurisdiction against
the agency is not the FOIA, but 28 U.S.C. § 1331,460 which requires that the
amount in controversy exceed $10,000 when private parties are defendants.
The question is whether a party should be allowed to invoke ancillary
jurisdiction to circumvent this express congressional limitation. The Court’s
decision in Owen suggests that a party should not be able to circumvent the
congressional limitation in this manner. In forbidding the exercise of ancillary
jurisdiction, the Court drew an analogy between the complete diversity
requirement and the $10,000 amount-in-controversy requirement of 28
U.S.C. § 1332 and cited Zahn v. International Paper Co.461 The Court in Zahn
held that in diversity class actions brought pursuant to rule 23(b)(3) of the
Federal Rules of Civil Procedure, the claims of each member of the plaintiffs
class must independently satisfy the minimum jurisdictional amount.462
Because Zahn involved multiple plaintiffs and not multiple defendants, it
does not dispose of the problems presented by pendent party jurisdiction.463
Nevertheless, the Supreme Court in Zahn and Owen appears to have assigned
equal importance to the statutory minimum and the diversity requirement in
determining the existence of federal jurisdiction.
The question then becomes whether there is any basis for treating the
$10,000 limitation of section 1331 differently than the same limitation
contained in section 1332. In favor of disparate treatment one could argue
that section 1331 is not frustrated by the exercise of ancillary jurisdiction over
other federal claims because the federal courts are the appropriate forum for
those claims. On the other side is that Congress, when it amended section
1331 to remove the amount-in-controversy requirement for suits against
federal officers, deleted in committee a provision of the original bill that
would have eliminated the requirement for all federal cases.464 Although this
deletion on its face suggests that Congress intended to reaffirm the impor
tance of the amount-in-controversy requirement for suits against private
parties, the explanation in the legislative history is rather that Congress was
simply attempting to confine itself to the problem that prompted its action in
the first instance, the “restor[ation] of public confidence in the responsiveness
458. See Owen Equip. & Erection Co. v. Kroger, 98 S. Ct at 2402-05 (construing 28 U.S.C. § 1332 (West
Supp. 1978)); Aldinger v. Howard, 427 U.S. at 16 (construing 42 U.S.C. § 1983 (1970)).
459. See note 31 supra (Congress failed to address question of reverse FOIA suits).
460. (West Supp. 1978); see notes 382-89 supra and accompanying text.
461. 414 U.S. 291 (1973).
462. Id. at 302. The Court also noted that its holding would apply to claims brought pursuant to 28
U.S.C. § 1331. Id. at 302 n.ll.
463. The Court in Zahn did not rule on whether the doctrine of ancillary jurisdiction might
appropriately be invoked on behalf of those plaintiffs who could not meet the $10,000 requirement,
although the dissent thought jurisdiction would be proper. See 414 U.S. at 305-12 (Brennan, J., dissenting).
464. S. Rep. No. 996, 94th Cong., 2d Sess. 14-16(1976).
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and accountability of the Federal Government.”465 Thus, in explaining the
deletion, the Senate report stated: “The Committee has concluded not that a
broader elimination of the [amount-in-controversy] requirement is inap
propriate or would result in any added workload for Federal courts, but
simply that it was unnecessary to achieve the purpose of the bill.”466 In sum,
although not conclusive, the Supreme Court’s dictum in Owen and the refusal
of Congress to remove the $10,000 requirement of section 1331 suggest that
the assertion of pendent party jurisdiction may be more difficult in reverse
FOIA cases than in direct FOIA cases.467
Cases in the lower courts do not help to resolve these issues. At least one
decision since Aldinger has declared that the claim of a party that cannot
satisfy the amount-in-controversy requirement is not properly pendent to
federal constitutional or statutory claims asserted under section 1331.468 In
the few reported FOIA and reverse FOIA cases in which joinder of private
defendants has occurred, the courts have failed to discuss the possible bases
for jurisdiction over joined parties.469 If joinder is inappropriate under
pendent party jurisdiction, it is doubtful that these claims may be adjudicated
unless the interested party decides to intervene or more than $10,000 is in
controversy.
E. RELATED JURISDICTIONAL PROBLEMS

Even when jurisdictional barriers do not prevent joinder or intervention in
the initial action, the requester or submitter may not be joined or may not
learn of the action in time to intervene effectively. The result is the same as if
joinder or intervention is impossible: one party is foreclosed from having any
465. Id. at 14.
466. Id.
467. This reading of A Idinger and Owen assumes that pendent party jurisdiction may be asserted, at least
in some contexts, by plaintiffs who would otherwise have no basis for jurisdiction over their claims against
particular defendants. This assumption is warranted because the Supreme Court has not expressly limited
ancillary jurisdiction to situations in which a defendant already properly in court wishes to assert claims
against a plaintiff or against additional defendants. One could, however, read Aldinger and Owen as
limiting ancillary jurisdiction to these circumstances. Indeed, there is dictum in Owen that suggests this
might be the case. See 98 S. Ct. at 2404 (“[Ajnctllary jurisdiction typically involves claims by a defending
party haled into court against his will, or by another person whose rights might be irretrievably lost unless
he could assert them in an ongoing action in a federal court.”) If this restrictive reading of ancillary
jurisdiction is followed by the lower courts or by the Supreme Court in later cases, neither the requester nor
the submitter could be joined in the other’s lawsuit unless the agency sought joinder, a circumstance that
has yet to occur in any FOIA or reverse FOIA case.
468. Texas Acorn v. Texas Area 5 Health Sys. Agency, Inc., 559 F.2d 1019, 1023 (5th Cir. 1977) (claim
under 42 U.S.C.A. § 3001-1 and 28 U.S.C.A. § 1331 against Department of Health, Education & Welfare
permitted, but claim under same statute against private defendant denied because less than $10,000 in
controversy).
469. See National Org. for Women v. SSA,No. 76-0087 (D.D.C., filed Jan. 16, 1976), consolidated with
and reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150 (D.D.C. 1976), cert, before
Judgment denied, 431 U.S. 924 (1977); Robertson v. Department of Defense, 402 F. Supp. 1342 (D.D.C.
1975); notes 518-32 infra and accompanying text. But cf. Consumers Union of United States, Inc., v.
Consumer Prod. Safety Comm’n, 400 F. Supp. 848 (D.D.C. 1975) (joinder denied for lack of constitutional
case or controversy between plaintiff and agency and for failure to state claim against submitters), rev’d.
561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE Sylvania, Inc. v. Consumers Union of United States,
Inc., 98 S. Ct. 761 (1978).
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effect on the agency’s decision unless that party brings a separate action
against the agency. A separate action in turn poses additional problems.470
First, if the requester or the submitter does not join the other private party
in the action, the suit may be dismissed for failure to join an indispensable
party.471 Second, a separate suit by the submitter or the requester, whether
that suit names only the agency as a defendant or both the agency and the
other private party, may fail for lack of a case or controversy between the
plaintiff and the agency.472 Third, even when the second suit includes the
requester, the submitter, and the agency, the suit may be barred by the
doctrine of collateral estoppel.473
Indispensable Parties.
A problem faced by requesters and submitters
who name only agencies as defendants is the requirement that additional
parties who are indispensable to the just adjudication of the claims be joined
as defendants.474 If joinder cannot be accomplished because of lack of
jurisdiction, the action must be dismissed.475
Although no court has yet considered whether a requester or a submitter is
an indispensable party to the other’s lawsuit, the possibility is lurking in the
cases. The courts’ apparent willingness to allow requesters and submitters to
470. See Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 155 (D.D.C. 1976) (submitters initiated
litigation in Southern District of New York to enjoin release; requester brought suit in District of Columbia
to compel disclosure; cases consolidated), cert, before judgment denied, 431 U.S. 924 (1977); GTE Sylvania,
Inc. v. Consumer Prod. Safety Comm’n, 404 F. Supp. 352, 357-58 (D. Del. 1975) (submitters filed actions
to enjoin disclosure in District of Delaware, Southern District of New York, Northern District of New
York, Western District of Pennsylvania; agency consented to temporary restraining orders in some but not
all actions; separate actions of submitters consolidated in Delaware), perm, injunction granted, 443 F.
Supp. 1152 (D. Del. 1977); Consumers Union of United States, Inc. v. Consumer Prod. Safety Comm’n,
400 F. Supp. 848, 850 (D.D.C. 1975) (requesters filed suit in District of Columbia; separate suits of
requesters and submitters still pending in different jurisdictions), rev’d, 561 F.2d 349 (D.C. Cir. 1977),
vacated sub nom. GTE Sylvania Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978);
Robertson v. Department of Defense, 402 F. Supp. 1342, 1344-45 (D.D.C. 1975) (submitter initiated
litigation in Eastern District of Virginia to enjoin release; temporary restraining order issued; one week
later requester learned of submitter’s action and filed suit in District of District of Columbia). Consumers
Union and GTE Sylvania are separate requesters’ and submitters’ suits that arose from the same facts and
involved essentially the same parties.
471. See Fed. R. Civ. P. 19; notes 474-80 infra and accompanying text.
472. See Consumers Union of United States, Inc. v. Consumer Prod. Safety Comm’n, 400 F. Supp. 848,
851-53 (D.D.C. 1975), rev’d, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE Sylvania, Inc., v.
Consumers Union of United States, Inc., 98 S. Ct. 761 (1978); notes 481-517 infra and accompanying text.
473. See Robertson v. Department of Defense, 402 F. Supp. 1342, 1346-47 (D.D.C. 1975); notes 518-32
infra and accompanying text.
474. Fed. R. Civ. P. 19. If a party is needed for just adjudication of the action under (a)(1) or (a)(2) of
rule 19, the court will require joinder if the party is subject to process and if joinder will not destroy subject
matter jurisdiction. If that party cannot be joined, rule 19(b) must be applied to determine whether the
action should continue or whether the action must be dismissed because the party is indispensable.
Whether a person is indispensable depends on such practical considerations as potential prejudice to that
person or those already parties if judgment is rendered in that person’s absence; the extent to which
prejudice can be lessened or avoided by protective provisions in the judgment; whether an adequate
judgment can be rendered in that person’s absence; and whether an adequate remedy for the plaintiff will
be available if the action is dismissed for nonjoinder. Fed. R. Civ. P. 19(b); see Provident Tradesmens
Bank & Trust Co. v. Patterson, 390 U.S. 102, 108-14 (1968). When improper venue is the only bar to
joinder, the court may transfer the case to a jurisdiction of proper venue. See 28 U.S.C. § 1406 (1970).
475. Fed. R. Civ. P. 19(b).
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intervene as of right in the others’ actions suggests that these parties are
indispensable to the adjudication of those actions.476 The tests used to
determine who may intervene as of right and which parties are needed for just
adjudication of an action are virtually indentical. The Advisory Committee
Notes to rule 24(a) state that “an applicant is entitled to intervene in an action
when his position is comparable to that of a person under rule 19(a)(2)(i).”477
The only difference is that the applicant for intervention as of right under rule
24(a) must also have interests that are not already adequately represented by
other parties to the proceeding, a requirement not present in rule 19(a)(2).
Once the intervention-as-of-right test has been satisfied, the applicant for
intervention is by definition one who would be considered indispensable
under rule 19.
The factors to be considered by a court in determining whether a person
needed for just adjudication of an action is also indispensable to that action
indicate that submitters may be indispensable to requesters’ suits, and vice
versa. The court must decide in “equity and good conscience” whether the
action should proceed in the absence of the person who cannot be joined for
jurisdictional reasons by considering:

[FJirst, to what extent a judgment rendered in the person’s absence
might be prejudicial to him or those already parties; second, the
extent to which, by protective provisions in the judgment, by the
shaping of relief, or other measures, the prejudice can be lessened
or avoided; third, whether a judgment rendered in the person’s
absence will be adequate; fourth, whether the plaintiff will have an
adequate remedy if the action is dismissed for non-joinder.478
The first two factors clearly suggest a finding of indispensability. For the
reasons stated in the discussion of intervention,479 when a judgment is
rendered in the absence of either the requester or the submitter, prejudice will
be difficult to avoid by such means as the shaping of the relief, because any
relief afforded will automatically affect the interests of the excluded party. On
the other hand, the latter two factors indicate that a finding of indispensabili
ty might be improper. Any judgment rendered will be adequate in the sense
that the agency can, without assistance from the excluded requester or
476. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197, 1199 (7th Cir. 1978); Westinghouse Elec.
Corp. v. Schlesinger, 542 F.2d 1190, 1196 (4th Cir. 1976), cert, denied, 431 U.S. 924(1977); LawyersCoop.
Publ. Co. v. Schlesinger, No. 74-212, slip op. at 1 (W.D.N.Y. Apr. 22, 1975); Sears, Roebuck & Co. v.
GSA, 384 F. Supp. 996, 999-1000 (D.D.C. 1974), stay dissolved, 509 F.2d 527 (D.C. Cir. 1974) (per
curiam), modified on remand, 402 F. Supp. 378 (D.D.C. 1975), rev’d in part, affid in part, and remanded,
553 F.2d 1378 (D.C. Cir. 1977); cf. Save the Dolphins v. United States Dep’t of Commerce, 404 F Supp.
407, 409 (N.D. Cal. 1975) (intervenor challenged request for film prepared by National Marine Fisheries
Service). See also Patten & Weinstein, supra note 32, at 207 (when requester sues, submitter should be
deemed party whose presence required for just adjudication under rule 19; no mention of reverse FOIA
cases).
477. Fed. R. Civ. P. 24 (Advisory Committee Notes).
478. Fed. R. Civ. P. 19(b); see Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102
(1968).
479. See text at notes 408-09 supra.
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submitter, carry out the order of the court.480 Moreover, if the action is
dismissed for nonjoinder, the plaintiff may be left without a legal alternative.
The way in which any particular court would balance these factors is thus a
matter of speculation. In addition, although the issue is raised here as a
problem for the requester or the submitter who attempts to bring a second
action against the agency without joinder of or intervention by the other
private party, indispensability may also defeat jurisdiction in the first suit.
The result is that unless joinder or intervention can be accomplished, neither
suit may be able to proceed.

Case or Controversy.
Article III of the Constitution requires that a
“case or controversy” exist between the parties to any action in the federal
courts.481 This requirement may restrict the litigation of direct or reverse
FOIA actions by requesters or submitters when an action by the submitter or
the requester has already been filed.482 Consumers Union of United States, Inc.
v. Consumer Product Safety Commission™3 provides an illustration.
In Consumers Union the requester had sought access to television accident
reports submitted to the Consumer Product Safety Commission by various
television manufacturers.484 Nine months later, after protracted negotiations,
the Commission determined that the reports should be released.485 The
Commission then notified the submitters of its decision to release the
documents to Consumers Union in one month.486 Immediately twelve
480. This assumes that the agency has not been enjoined from doing so by that party in another lawsuit.
481. U.S. Const, art. Ill, § 2, para. 1; see C. Wright, Law of Federai. Courts § 12 (3d ed. 1976).
482. Although in theory the case-or-controversy issue could arise in either a first or second suit, in fact it
arises much more often in the second suit because that suit has been filed primarily to prevent the submitter
or requester (whichever has filed the first suit) from restraining or forcing the disclosure of the documents.
In this second action, therefore, the “controversy” with the agency has really arisen because of the first
suit, and the plaintiff and the agency are likely to be largely in agreement over whether the documents
should be disclosed. Hence, there may be no “case or controversy” between them. See notes 483-517 infra
and accompanying text.
483. 400 F. Supp. 848 (D.D.C. 1975) rev'd, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE
Sylvania, Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978).
484. Id. at 850.
485. Id. At the time of the submission of the reports, the agency had invited the manufacturers to
indicate which, if any, of the reports they submitted were entitled to exemption from disclosure under the
FOIA. After Consumers Union’s request, the agency granted immediate access to those reports for which
confidentiality was not claimed by the submitters. Id. With respect to those reports for which
confidentiality was claimed, however, the agency informed the submitters of Consumers Union’s FOIA
request and directed them to substantiate their claims of confidentiality. When Consumers Union’s request
had not been fully answered four months later, it informed the agency that any further delay would be
considered a denial of its request under the Act. After that, representatives of Consumers Union and the
agency met and agreed on a timetable for the completion of the agency’s review of the documents. Four
months later the agency agreed to release the reports to Consumers Union. Id.
486. Id. At this point it had been nine months since Consumers Union’s initial request. Even under the
terms of the agreement between the parties extending the time to answer, there did not appear to be an
agreement to put off the release of the documents for another month after the Commission had completed
its review of them. The Commission has promulgated regulations since this case that permit submitters to
claim confidential treatment for documents at the time of their submission. 16 C.F.R. § 1015.18 (1977). A
determination of confidentiality “generally” will not be made until a request for disclosure is received. 16
C.F.R. § 1015.19(a) (1977). The requester will be given any reasonably segregable portion of the submitted
documents with a brief description of any information found to be exempt. Id. If material for which an
exemption is claimed is found to be disclosable, the submitter is given ten days from receipt of notice in
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television manufacturers filed separate actions against the Commission in
four different district courts.487 In all of these actions the submitters sought
temporary restraining orders against the release of the documents pending a
determination of their motions for preliminary injunctions. The Commission
consented to the orders in at least some of the cases.488 Subsequently the
individual actions filed by the submitters were consolidated in the United
States District Court for the District of Delaware.489 No action was taken to
join Consumers Union in any of these cases, nor did Consumers Union
attempt to intervene. Instead, Consumers Union filed a direct FOIA action in
Washington, D.C.490
The United States District Court for the District of Columbia, based on its
finding that the Commission was in complete agreement with Consumers
Union’s contention that the reports should be released,491 dismissed the case
for lack of a case or controversy.492 Reversing, the United States Court of
Appeals for the District of Columbia Circuit held that the disagreement
between Consumers Union and the agency over the scope and effect of the
preliminary injunction entered by the Delaware District Court fully satisfied
the article III case-or-controversy requirement.493 In the Commission’s view
the preliminary injunction entered in the Delaware proceedings prevented it
from releasing the documents to Consumers Union.494 The latter took the
position that the Commission was under a statutory duty to disclose the
documents despite the preliminary injunction.495 The court concluded that
“[t]he scope and effect of a prior judgment are always legitimate subjects of
argument and resolution in a subsequent action, and the judgment entered by
the Delaware District Court suggests no reason why it should be considered
an exception.”496
which to seek judicial relief. 16 C.F.R. § 1015.19(b) (1977). At the time of the Consumers Union decision
there were no regulations covering this situation.
487. 400 F. Supp. at 850-51.
488. Id. at 851 n.7.
489. GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 404 F. Supp. 352 (D. Del. 1975), perm,
injunction granted, 443 F. Supp. 1152 (D. Del. 1977).
490. 400 F. Supp. at 851.
491. Id. at 852. The district court did not consider it significant that there were defendants in the
case—the submitters—with whom the plaintiff clearly had a genuine controversy. Indeed, those defendants
were also entitled to dismissal of the complaint, in the court’s view, because no relief had been requested
from them. Id. at 853. The submitters had been joined under rule 19(a) of the Federal Rules of Civil
Procedure because of their strong interest tn the outcome of the litigation. As the court pointed out,
however, there must still be jurisdiction over the submitters: “The plaintiffs’ solution is ingenious but
unfortunately not authorized by Rule 19, which is ‘predicated upon the preexistence of federal jurisdiction
over the cause of action. ...’.. . Rule 19 cannot be used‘in a way that would extend the subject matter
jurisdiction of the federal courts; indeed, Rule 82 precludes any construction of the Rule that would have
such an effect.’” 400 F. Supp. at 854 (quoting 7 C. Wright & A. Miller, Federal Practice and
Procedure § 1602, at 20 (1972)).
492. Id. at 851-53.
493. Consumers Union of United States, Inc. v. Consumer Prod. Safety Comm’n, 561 F.2d 349, 354
(D.C. Cir. 1977), vacated sub nom. GTE Sylvania, Inc. v. Consumers Union of United States, Inc., 98 S. Ct.
761 (1978).
494. Id. at 355.
495. Id.
496. Id. at 354 (citing Restatement (Second) of Judgments § 68 (Tent. Draft No. 1, 1973);
Advisory Committee Note, 39 F.R.D. 69, 106 (1966); F. James, Civil Procedure § 11.5, at 534-535
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The court also found that the conduct of the Commission in the exercise of
its administrative duties and in its participation in the Delaware case
furnished independent support for the conclusion that a case or controversy
was present.497 This conduct, the court concluded, was “not easily reconcila
ble with [the Commission’s] ostensible acceptance of [Consumers Union’s]
argument that the requested documents should be disclosed.”498 In particular,
the court pointed out that it took the Commission nine months to determine
that the documents requested by Consumers Union could legally be released,
despite the approximately one-month time limit set by the FOIA for resolving
this question.499 Having just completed that lengthy investigation, the Com
mission failed to offer even pro forma opposition to the motion for a
temporary restraining order in the Delaware case and to object to requests for
further extensions of that order.500 Although the Commission did oppose the
preliminary injunction and filed an interlocutory appeal from it, soon after
filing that appeal the Commission itself filed a motion to have the appeal
dismissed.501 After that motion was granted, the Commission made no effort
to obtain any further rulings from either the district court or the court of
appeals.502 Although the court of appeals acknowledged that “questionable
and even clearly incorrect civil litigation strategy is ordinarily beyond the
concern of an appellate court,”503 it found that because of the “special nature
of the manufacturers’ suit in Delaware and its possible effect on Consumers
Union and other potential FOIA plaintiffs . . . closer than usual heed to the
general background of this dispute and to the overall conduct of the parties”
was warranted.504 On the basis of this record, the court found that “the degree
of adverseness necessary under the Constitution” was present.505
The court of appeals’ resolution of the case-or-controversy issue in
Consumers Union was not, however, the end of the matter. The court also
decided that the requester’s case in the District of Columbia could proceed
despite the entry of a preliminary injunction in the Delaware action.506 That
preliminary injunction had no further practical effect because of the apparent
agreement of the agency and the submitters to “close out” the Delaware
action without further proceedings: “When there is no prospect of an
adjudication of the merits, relief that purports to be temporary, pending such
an adjudication, is obviously superfluous. . . . Thus the preliminary injunc
tion need hardly be considered an insuperable barrier to the suit at bar.”507
(1965); IB Moore’s Federal Practice 1) 0.441[l], at 3772-73 (2d ed. 1974) (quoting Cromwell v.
County of Sac, 94 U.S. (4 Otto) 351, 352-53 (1877)); see e.g., Hansberry v. Lee, 311 U.S. 32, 40-41 (1940);
Gonzales v. Cassidy, 474 F.2d 67, 72 (5th Cir. 1973); Research Corp. v. Edward J. Funk & Sons Co., 15
F.R. Serv. 2d 580 (N.D. Ind. 1971).
497. 561 F.2d at 354.
498. Id. at 355.
499. Id. at 355 n.27; see notes 124-29 supra and accompanying text.
500. Id.
501. Id.
502. Id.
503. Id. (citing Link v. Wabash R.R. Co., 370 U.S. 626, 633-34(1962)).
504. Id.
505. Id. at 355.
506. Id. at 356.
507. Id.
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The case was then remanded to the district court for a determination “quite
simply, whether or not the documents should in fact be disclosed.”508
The submitters filed a petition for certiorari in the Supreme Court.509 While
that petition was pending, they were permitted to reopen the Delaware case.
Although the agency moved for a transfer of that action to the District of
Columbia, its motion was denied,510 and a permanent injunction was issued
against disclosure of the documents.511 The Supreme Court then vacated the
judgment of the D.C. Circuit and remanded for reconsideration of the court’s
determination in light of the permanent injunction in the Delaware action.512
Because the Supreme Court’s order was issued without opinion, it is
unclear whether the court of appeals must reconsider only the decision
regarding the force and effect of the earlier Delaware action or also the
resolution of the case-or-controversy issue. The former is more likely because
the Supreme Court’s order seems specifically directed to that aspect of the
case. Moreover, the existence of Consumers Union’s controversy with the
agency has been, if anything, strengthened by the order in the Delaware case
permanently enjoining the agency from disclosure of the documents. Thus, on
remand the sole issue in Consumers Union should be whether the entry of the
permanent injunction by the Delaware district court acts to bar the request
er’s suit by reason of collateral estoppel.513
Under Consumers Union adversity between the plaintiff and the agency on
a single issue, the scope and effect of the previous judgment in a separate
action, satisfies the case-or-controversy requirement. Moreover, the Consum
ers Union opinion makes clear that apparent agreement between the plaintiff
and the agency on the legal issue of disclosure is not enough to justify a
finding that there is no case or controversy between them. Rather, the court
must ascertain whether the agency’s assertion of an identity of interests with
the plaintiff is genuine.514 If an agency evidences a less-than-convincing
advocacy of the plaintiffs position, Consumers Union demonstrates that the
adversity between the plaintiff and the agency is sufficient to satisfy article
III.
The case-or-controversy requirement therefore should not be a barrier to a
second suit by either requesters or submitters. Because such a suit will not be
brought unless the agency is at that time acting adversely to the requester or
submitter,515 a controversy exists. Problems could occur after the second suit
is filed, however, if the agency for some reason takes the position that it agrees
with the plaintiff on all issues before the court. If the plaintiff and the agency
are the only parties to the second suit, it will be either mooted or settled: no
case or controversy will in fact exist between the parties. If the other private
party is also a defendant in the suit, the question becomes whether the
508. Id. at 357.
509. GTE Sylvania, Inc. v. Consumers Union of the United States, Inc., 46 U.S.L.W. 3281 (U.S. Oct. 25,
1977) (No. 77-508).
510. GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 438 F. Supp. 208, 213 (D. Del. 1977).
511. GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 443 F. Supp. 1152, 1163 (D. Del. 1977).
512. GTE Sylvania, Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978).
513. See notes 518-32 infra and accompanying text.
514. See 561 F.2d at 354-55.
515. A suit will not be brought by the submitter unless the agency is about to disclose the documents,
and a suit will not be brought by the requester unless it has not disclosed them.
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adversity between the plaintiff and that party is sufficient to satisfy the
constitutional requirement. The district court in Consumers Union held that it
was not and that the suit must be dismissed because of the lack of a case or
controversy between the plaintiff and the agency.516
The effect of this determination is that the requester or submitter in the
second action may be entirely precluded from participation in litigation with
the agency. For if the plaintiff in the second action is not, or could not have
been, joined in the first action, the only choice will be to intervene in that
action. Intervention as of right, however, may not be available; alternatively,
by the time the applicant learns of the first action, it may be too late to
intervene with any possibility of having an effect on the result in the case.
Rather than dismiss the second action in these situations, the better
approach would be to permit the suit to go forward on the theory that the
plaintiffs controversy with the private defendant is sufficient to satisfy the
constitutional requirement. The court could, if necessary, order realignment
to clarify the relationships between the parties.517 In a second action brought
by the requester against the agency and the submitter, for example, the
requester and the agency would become the defendants, and the submitter,
the plaintiff. Because of realignment the second action would parallel the
action brought by the submitter except that the requester would be assured of
participation as a party. Realignment is a convoluted way of reaching a result
that should have been possible through more direct means in the first
instance.

Collateral Estoppel.
The possible operation of the doctrine of collateral
estoppel in the situation in which either the requester or the submitter files a
separate action against the agency is illustrated not only by the current
posture of Consumers Union, but also by Robertson v. Department of
Defense.5™ In Robertson the requester sought access to civil rights compliance
reports submitted by General Motors to the Department of Defense.519 When
the agency decided that it would make some of the documents available to
Robertson, General Motors filed a reverse FOIA action in the United States
District Court for the Eastern District of Virginia to restrain that disclo
sure.520 Robertson did not learn of this action until one week after the court
had issued a temporary restraining order directing the agency not to release
any of the documents.521 He then filed an FOIA action in Washington, D.C.,
in which he joined the submitter.522 Before his case was decided, however,
516. 400 F. Supp. at 853-54.
517. Realignment is usually employed in diversity cases to ensure the requisite diversity of citizenship.
See 28 U.S.C.A. § 1332 (West Supp. 1978); 3A Moore’s Federal Practice 11 19.03.01, at 19-53 (2d ed.
1977). Nonetheless, it may also be used in nondiversity cases. See EEOC v. Allied Chemical Corp., 69
F.R.D. 62 (E D. Va. 1975).
518. 402 F. Supp. 1342 (D.D.C. 1975).
519. Id. at 1343-44.
520. General Motors Corp. v. Schlesinger, No. 195-74-A (E.D. Va., filed Apr. 10, 1974), cited in
Robertson v. Department of Defense, 402 F. Supp. 1342, 1344 n.7 (D.D.C. 1975).
521. 402 F. Supp. at 1344-45.
522. Id. at 1345.
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both a preliminary and later a permanent injunction were issued by the
Virginia court prohibiting the agency from releasing the documents.523
General Motors then argued to the district court in Robertson that the
action should be dismissed because of the doctrine of collateral estoppel,
which prohibits the relitigation of issues necessarily decided in a prior action
between the same parties or those in privity with them.524 Insofar as the issue
in both the Virginia and the District of Columbia actions was whether the
documents should be released, it had been litigated in the first suit.525 The
identity-of-the-issues requirement of collateral estoppel was thus met. Be
cause Robertson had not participated in the Virginia action, however, the
requirement of identity of the parties posed more difficult problems. General
Motors argued that Robertson was in privity with the Government, which
had acted as his “legal representative” in the Virginia action brought by the
submitter.526 To permit Robertson to proceed with his action in the District of
Columbia would thus have been to permit him to relitigate issues already
raised and decided against him.
The court in Robertson rejected this argument on the ground that the
agency could not have properly represented the requester because it had never
taken the position espoused by Robertson that the documents were subject to
disclosure in their entirety.527 The agency’s position was that only some of the
documents Robertson had requested could be disclosed. His suit in the
District of Columbia could therefore go forward without regard to the
determinations of the Virginia court.528
One problem with the Robertson opinion is that the court seems to suggest
that if the requester and the agency had agreed that all of the documents
should be released, collateral estoppel would have barred the second action.529
Indeed, this is the basis on which the district court in Consumers Union
distinguished its conclusions from the conclusions of the court in Robert
son. 530 If the Robertson court’s understanding of the issue is correct, however,
the result may be, as with the case-or-controversy requirement, the total
523. Id.
524. Collateral estoppel requires an identity of issues, not an identity of causes of action. See, e.g.,
National Lead Co. v. Nulsen, 131 F.2d 51, 56 (8th Cir. 1942); Aetna Life Ins. Co. v. Martin, 108 F.2d 824,
826 (8th Cir. 1940). Similarly, the failure to raise certain issues in the initial proceeding, even if they might
have been raised, does not preclude litigation of those issues in a subsequent cause of action. Cromwell v.
County of Sac, 94 U.S. 351, 353 (1877). Claims arising out of a single cause of action not litigated in the
original suit may not be raised in a subsequent suit under the doctrine of res judicata. IB Moore’S
Federal Practice fl 10.410, at 1152-53 (2d ed. 1974).
525. 402 F. Supp. at 1346.
526. A person is in privity with a party if the relationship is close enough that what binds one binds the
other. See IB Moore’s Federal Practice fl 0.411[1], at 1255 (2d ed. 1974) (“In most situations where
privity has been held to exist, one or more of the following three relationships between the privies is
present: [CJoncurrent relationship to the same right or property, successive relationship to the same right
or property; or representation of the interests of the same person.”).
527. 402 F. Supp. at 1347.
528. Id.
529. See id.
530. Consumers Union of United States, Inc. v. Consumer Prod. Safety Comm’n, 400 F. Supp. 848, 85253 (D.D.C. 1975), rev’d, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE Sylvania, Inc. v. Consumers
Union of United States, Inc., 98 S. Ct. 761 (1978); see notes 483-517 supra and accompanying text.
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exclusion of the requester from participation in any litigation to affect
disclosure.
A better approach would be to acknowledge, on broader grounds than does
the Robertson court, that the agency often does not, and perhaps cannot, fully
represent the interests of either requesters or submitters. This may occur
because the parties are not in total agreement on the issues, as in Robertson, or
because despite ostensible agreement, the agency is delinquent in asserting the
private party’s rights, as in Consumers Union. Indeed, the failure to represent
requesters’ or submitters’ interests may occur for any number of reasons. The
result each time is that the excluded party’s views are not before the court at
the time it renders its decision. Only one conclusion therefore seems
appropriate: the agency should not be regarded in either direct FOIA or
reverse FOIA actions as the representative of either the requester’s or the
submitter’s interests.531 The position taken by the agency in the litigation
should not, therefore, preclude the requester or submitter from bringing a
second action in which all views may be fully presented.532
One Suit or Two: Inconsistent Adjudications and Choice of Forum.
If separate FOIA and reverse FOIA actions by requesters and submitters are
permitted, an obvious problem is that inconsistent adjudications may re
sult.533 If the suits are brought in the same forum, this inconsistency can be
avoided by consolidation pursuant to rule 42(a) of the Federal Rules of Civil
Procedure. The trial judge has broad discretion to order consolidation in the
interest of efficient judicial administration.534 Although the judge may
consolidate the actions only if they involve a common question of law or
fact,535 there should be no difficulty consolidating direct and reverse FOIA
actions, because the questions of both law and fact will be virtually identical.
The situation becomes more complicated if the FOIA and reverse FOIA
actions are brought in different forums.536 In that event all of the actions must
531. See notes 407-20 supra and accompanying text (discussing whether Government has identity of
interests with either requesters or submitters with regard to parallel intervention issue).
532. See notes 533-46 infra and accompanying text (discussing subsequent consolidation).
533. Compare Consumers Union of United States, Inc. v. Consumer Prod. Safety Comm’n, 400 F. Supp.
848 (D.D.C. 1975) (requester’s suit), rev'd, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE Sylvania
Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978) with GTE Sylvania Inc., v. Consumer
Prod. Safety Comm’n, 404 F. Supp. 352 (D. Del. 1975) (submitter’s suit), perm, injunction granted, 443 F.
Supp. 1152 (D. Del. 1977). See generally Patten & Weinstein, supra note 32, at 207.
534. Johnson v. Manhattan Ry. Co., 289 U.S. 479, 496-97 (1933) (“[CJonsolidation is permitted as a
matter of convenience and economy in administration, but does not merge the suits into a single cause, or
change the rights of the parties, or make those who are parties in one suit parties in another.’’).
535. Fed. R. Civ. P. 42(a); see C. Wright & A. Miller, Civil Practice and Procedure § 2382
(1971); notes 424-26 supra and accompanying text (discussing similar but narrower rules for joinder of
parties).
536. See, e.g., National Org. for Women v. SSA, No. 76-0087 (D.D.C., filed Jan. 16, 1976) (requester’s
direct FOIA suit), consolidated with Metropolitan Life Ins. Co. v. Dunlop, No. 75-4182 (S.D.N.Y., filed
Aug. 22, 1975) (submitter’s reverse FOIA suit) and reported sub nom. Metropolitan Life Ins. Co. v. Usery,
426 F. Supp. 150 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977); Consumers Union of
United States, Inc. v. Consumer Prod. Safety Comm’n, 400 F. Supp. 848 (D.D.C. 1975) (requesters’ direct
FOIA suit), rev’d, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE Sylvania, Inc. v. Consumers
Union of United States, Inc., 98 S. Ct. 761 (1978); GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n,
404 F. Supp. 352 (D. Del. 1975) (submitter’s reverse FOIA suit), perm, injunction granted, 443 F. Supp.
1152 (D. Del. 1977); Robertson v. Department of Defense, 402 F. Supp. 1342 (D.D.C. 1975) (requester’s
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be transferred to one forum before consolidation can be accomplished.535*
537
a
transfer of venue may be accomplished only on order of the court “[f]or the
convenience of the parties and witnesses” and “in the interests of justice.”538
As a practical matter, however, the court is unlikely to transfer the case unless
a party to the action requests a transfer. This makes it difficult for the plaintiff
in a second direct or reverse FOIA action to accomplish consolidation in the
forum of that second action without intervention in the first action, unless one
or more of the parties to the first action also desires a change of venue. In
most instances, transfer should not be a problem, however, because it will be
in the interest of the agency, a party to both proceedings, to move the actions
to one forum for purposes of consolidation.539
Concern over the forum in which the action will be litigated may, however,
have triggered the filing of separate actions in the first instance. This concern
should therefore be examined separately before a solution resulting in the
litigation of both claims in one lawsuit is proposed. To the requester, for
example, this solution—whether accomplished by joinder, intervention, or
consolidation—may mean the loss of the broad choice of forums granted
under the FOIA.540 This loss occurs because the requester must wait to file
suit until the agency’s response to the request for information is received or
until the time for that response expires.541 The submitter, however, may file
suit at any time after learning of the request.542 The result is that the submitter
can choose the forum543 and by joining the requester in the action, deprive the
latter of the right under the FOIA to sue in a convenient forum and to receive
an expedited hearing by the district court.544
direct FOIA suit); General Motors v. Schlesinger, No. 195-74-A (E.D. Va., filed Apr. 10, 1974)
(submitter’s reverse FOIA suit).
537. See 9 C. Wright & A. Miller, Civil Practice and Procedure § 2382, at 257-58 (1971).
Alternatively, under 28 U.S.C. § 1407 (1976) cases of one or more commom questions of fact pending in
different districts “may be transferred to any district for coordinated or consolidated pretrial proceedings”
by the judicial panel on multidistrict litigation. Id. See generally Manual for Complex and
Multidistrict Litigation, 1 Moore’s Federal Practice, Part 2 (2d ed. 1978).
538. 28 U.S.C. § 1404(a) (1970).

539. In Metropolitan the agency moved to transfer the submitter’s action from New York to the District
of Columbia, where the requester’s action was pending. The order was granted to avoid duplication of
litigation and the possibility of inconsistent results. See Order, Metropolitan Life Ins. Co. v. Dunlop, No.
75-4182 (S.D.N.Y., filed Apr. 29, 1976), reported sub nom. Metropolitan Life Ins. Co. v. Usery, 426 F.
Supp. 150 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977). This procedure has not been
uniformly followed. Compare Consumers Union of United States, Inc?v. Consumer Prod. Safety Comtn’n,
400 F. Supp. 848 (D.D.C. 1975) (requester’s suit), rev’d, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom.
GTE Sylvania Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978) with GTE Sylvania
Inc., v. Consumer Prod. Safety Comm’n, 404 F. Supp. 352 (D. Del. 1975) (submitter’s suit), perm,
injunction granted, 443 F. Supp. 1152 (D. Del. 1977). Consumers Union and GTE Sylvania are still pending
in different forums.
540.
541.
542.
reverse
denied,
543.
558-88
544.

See 5 U.S.C. § 552(a)(4)(B) (1976).
See id. § 552(a)(6)(A)(i), (ii), (c) (1976); notes 124-39 supra and accompanying text.
See Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150, 155 (D.D.C. 1976) (submitter filed
FOIA suit during administrative appeal of agency’s decision to disclose), cert, before judgment
431 U.S. 924 (1977); notes 140-43 supra and accompanying text.
The choice of a forum is of course limited by venue and service-of-process restrictions. See notes
infra and accompanying text.
See 5 U.S.C. § 552(2)(4)(B), (D) (1976); notes 145-54 supra and accompanying text.
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Moreover, when joinder is not accomplished, the requester will have to
intervene in a lawsuit as a defendant, not a plaintiff, in a forum that may be
three thousand or more miles away. When the material has been obtained by
the agency from several submitters, the problems may be multiplied by the
various submitters’ filing suits in different forums, none of which is con
venient for the requester.545 The requester may then be forced to litigate in
several forums or to litigate in a forum other than the one that is preferable,
even if consolidation of the actions is accomplished. Similar problems may
befall the submitter when the direct FOIA suit is filed first. Although the
submitter is not guaranteed any choice of forum, the availability of joinder,
the necessity of intervention, or the possibility of consolidation may force
litigation in an inconvenient forum.546
F. JURISDICTION IN PERSPECTIVE

Perhaps the only conclusions that can be drawn from this review of the
jurisdictional problems in FOIA and reverse FOIA actions is that the law is
unclear and that solutions are complicated by the many options open to
requesters and submitters. When a single action is filed on behalf of either the
requester or the submitter against the agency alone, subject matter jurisdic
tion should exist in the district court. In direct FOIA cases the cause of action
and the jurisdictional basis are derived from the FOIA itself.547 In reverse
FOIA suits the cause of action is based on the Administrative Procedure
Act548 and jurisdiction on the federal question provisions of 28 U.S.C.A. §
1331.549 A problem remains when the court finds that the absent submitter or
requester is indispensable to the just resolution of the controversy; if that
party cannot be joined or does not intervene, the entire action must be
dismissed.550
When parties attempt to litigate all claims in one lawsuit, the situation
becomes more complicated. Unless $10,000 is in controversy,551 the strongest
basis for the assertion of jurisdiction over the claims of the submitter by the
requester, or vice versa, is provided by intervention by the submitter or the
requester in the other’s suit.552 In these cases the ability to establish a right to
545. See GTE Sylvania, Inc. v. Consumer Prod. Safety Comm’n, 404 F. Supp. 352 (D. Del. 1975), perm,
injunction granted, 443 F. Supp. 1152 (D. Del. 1977); Consumers Union of United States, Inc. v. Consumer
Prod. Safety Comm’n, 400 F. Supp. 848 (D.D.C. 1975), rev'd, 561 F.2d 349 (D.C. Cir. 1977), vacated sub
nom. GTESylvania Inc. v. Consumers Union of United States, Inc., 98 S. Ct. 761 (1978). Consumers Union
and GTE Sylvania are separate requesters’ and submitters' suits that arose from the same facts and involved
essentially the same parties.
546. See Metropolitan Life Ins. Co. v. Dunlop. No. 75-4182 (S.D.N.Y., filed Apr. 8, 1976), consolidated
with National Org. for Women v.SSA, No. 76-0087 (D.D.C., filed Jan. 16, 1976), reported sub nom.
Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150 (D D C. 1976), cert, before judgment denied, 431
U.S. 924 (1977).
547. 5 U.S.C. § 552(a)(4)(B) (1976); see notes 370-75 supra and accompanying text.
548. 5 U.S.C. § 702 (1976).
549. (West Supp. 1978); see notes 186-87, 382-89 supra and accompanying text.
550. Fed. R. Civ. P. 19(b); see notes 474-80 supra and accompanying text. Such a result obviously has
broad implications for all FOIA cases with agencies as the sole defendant.
551. See 28 U.S.C.A. §§ 1331, 1332 (West Supp. 1978); notes 382-89 supra and acompanying text.
552. Fed. R. Civ. P. 24; see notes 402-23 supra and accompanying text. Intervention furnishes the
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intervene also furnishes a jurisdictional basis.553 When either the requester or
the submitter attempts to join the other in an FOIA or reverse FOIA suit,
however, the difficulties of establishing pendent party jurisdiction may
impede the assertion of the court’s authority over the joined party.
Moreover, these problems are not overcome by the pursuit of a separate
FOIA or reverse FOIA suit. If that suit is filed without joinder of the
submitter or the requester, it may be dismissed for lack of a case or
controversy between the parties554 or for failure to join an indispensable
party.555 If either the submitter or the requester intervenes or is joined,
collateral estoppel may arise, depending on the court’s view of the agency’s
representative capacity in the suit.556 If these difficulties are overcome and the
second suit is permitted to proceed, the possibility of inconsistent adjudica
tions remains unless resolved by consolidation.557 Even consolidation is not
without its problems, the most important of which is its effect on the forum
choices of submitters and requesters.
In short, whether requesters and submitters attempt through joinder or
intervention to litigate all of their claims in one action or to file separate
FOIA and reverse FOIA suits, the legal consequences of their choices are
neither wholly clear nor wholly satisfactory. Although these issues are
capable of resolution by the courts, their complexities, particularly when
requesters and submitters are both parties to the litigation, have largely been
ignored by both courts and commentators. Whether the solutions should be
left to the courts is indeed questionable, given the policy decisions that must
be made to address them fully.

V. Venue and Attorneys’ Fees
a. venue

Separate but related to the issue of subject matter jurisdiction is the
question of the appropriate forum in which to establish the venue of the direct
and reverse FOIA claims.558 The FOIA provides that an action to enjoin an
agency from withholding agency records and to order production of records
strongest basis for jurisdiction unless $10,000 is in controversy, in which case 28 U.S.C.A. § 1331 (West
Supp. 1978), or possibly 28 U.S.C.A. § 1332 (West Supp. 1978), can supply the jurisdictional basis. See
notes 382-89 supra and acccompanying text.
553. See 7 A C. Wright & A. Miller, Federal Practice and Procedure 598-607 (1972); notes
402-22 supra and accompanying text.
554. U.S. Const, art. Ill, § 2, para. 1; see notes 481-517 supra and accompanying text.
555. Fed. R. Civ. P. 19(b); see notes 518-32 supra and accompanying text.
556. See notes 518-32 supra and accompanying text.
557. See notes 533-46 supra and accompanying text; cf. 28 U.S.C. § 1407(a) (1970) (mulitdistrict
litigation procedure allows pretrial consolidation of cases with common questions of fact).
558. The earlier discussion focused on the effect ofjoinder, intervention, and consolidation on requesters
and submitters, who frequently lose their choice of forum because of these considerations. See notes 533-47
supra and accompanying text. Here the discussion shifts to statutory venue limitations, which also affect
submitters’ and requesters’ choice of forum, depending on whether the suit is based on a direct or a reverse
FOIA claim and on whether the federal agency is the sole defendant or is joined with submitters or
requesters as codefendants.
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improperly withheld may be brought in the district in which the requester
resides or in which the requester’s principal place of business is located, in the
district in which the agency records are located, or in the District of
Columbia.559 The first question therefore is whether the venue provisions of
the FOIA may also be invoked in FOIA cases in which submitters are joined
as defendants. A further question is whether the venue provisions may be
applied at all to reverse FOIA cases or whether the general venue provisions
of 28 U.S.C. § 139 1 560 should govern.
None of these issues has been addressed by the courts, yet each is a
potential barrier to or limitation on the litigation of direct and reverse FOIA
claims.561 If the FOIA provides jurisdiction for all claims raised in both direct
and reverse cases,562 presumably the venue provisions of the Act would also
apply to these cases. Indeed, the venue provisions are located in the same
section of the statute that provides jurisdiction.563 If, however, as seems more
likely, another statute, such as the Administrative Procedure Act564 or the
Trade Secrets Act,565 provides the basis for these claims,566 the general venue
provision of 28 U.S.C. § 139 1 567 must be examined to determine the forum in
which venue is proper.
Section 1391(b) provides that a civil action in which jurisdiction is not
founded solely on diversity of citizenship may be brought only in the judicial
district in which all defendants reside or in which the claim arose.568 Section
1391(e) in turn provides that a civil action in which an officer or agency of the
United States is a defendant may be brought in any judicial district in which
(1) a defendant in the action resides,569 (2) the cause of action arose, (3) any
real property involved in the action is situated, or (4) the plaintiff resides if no
real property is involved in the action.570 These provisions of section 1391(e),
however, apply only to Government defendants.571 Although a 1976 amend
559. 5 U.S.C. § 552 (a)(4)(B) (1976).
560. (1970), as amended by Act of Oct. 21, 1976, Pub. L. No. 94-574, § 3, 90 Stat. 2721
561. Venue is not as significant as subject matter jurisdiction, which cannot be conferred on the parties if
not granted by Congress, because the defense of improper venue is waived if not raised in a pretrial motion.
See Fed. R. Civ. P. 12(b); C. Wright, Law of Federal Courts S 42, at 170 (3d ed 1976); note 588
infra (discussing issues relating to jurisdiction over parties in direct and reverse FOIA suits).
562. See notes 370-80 supra and accompanying text.
563. See 5 U.S.C. § 552(a)(4)(B) (1976).
564. 5 U.S.C. §§ 701-706(1976).
565. 18 U.S.C. § 1905 (1976).
566. See notes 186-249, 370-80 supra and accompanying text. But cf. Connolly & Fox, supra note 32, at
220-21 (assuming without discussion that FOIA venue provision applies in reverse suits).
567. (1970), as amended by Act of Oct. 21, 1976, Pub. L. No. 94-574, § 3, 90 Stat. 2721.
568. 28 U.S.C. § 1391(b) (1970). In diversity cases venue also lies in the district in which all plaintiffs
reside. 28 U.S.C. § 1391(a) (1970).
569. A suit against an agency must name the official personally responsible for compliance. 5 U.S.C. §
702 (1976). A public official sued in an official capacity resides where that official's office is maintained. See
Hartke v. FAA, 369 F. Supp. 741, 746 (E.D.N.Y. 1973) (residence of administrator of FAA is District of
Columbia). But cf. Kings County Economic Community Dev. Ass’n v. Hardin, 333 F. Supp. 1302, 1304 &
n.l (ND. Cal. 1971) (although public official deemed to reside injudicial district where duties performed,
venue improper when only two of governmental defendants “resided” in district, when plaintiffs, property,
and other defendants resided elsewhere, and when no other contact with district established).
570. 28 U.S.C.A. § 1391(e) (West Supp. 1978).
571. Compare 28 U.S.C. §§ 1391(a), (b) (1970) (nongovernmental defendant) with 28 U.S.C.A. § 1391(e)
(West Supp. 1978) (defendant is officer or employee of United States).
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ment to section 1391 allows joinder of federal and nonfederal defendants,572
the plaintiff must still bring suit where venue properly lies for all private
defendants, in accordance with the venue provisions of section 1391.
The effect of these provisions on direct and reverse FOIA suits is that there
may not be a forum in which all parties can litigate their claims.573 Suppose a
submitter sues an agency to restrain the release of agency records, and the
claim is purportedly based on the FOIA. If the FOIA can provide a basis for
these claims, which is doubtful,574 venue would be determined by reference to
section 552(a)(4)(B) of the Act. If, however, a reverse FOIA suit may be
brought only under the Administrative Procedure Act575 or some other
statute that lacks its own venue provisions,576 the general provisions of section
1391 must be applied. In cases against the Government the applicable venue
provisions would be those of section 1391(e).577 Those provisions are more
limited than the venue provisions of the FOIA; they do not permit venue for
all claims in the District of Columbia or in the district containing the
plaintiffs principal place of business.578 Section 1391(e) thus restricts the
plaintiffs choice of forum, albeit not in a way that generally precludes the
assertion of the plaintiffs claims.
When the requester is joined as a defendant in a reverse FOIA suit,
however, further complications arise. The venue provisions of section 1391(b)
would apply to claims against the requester, and those of section 1391(e)
would apply to claims against the Government. Both provisions must be
satisfied for venue to lie against all the defendants in one judicial district.579
Thus, venue would be proper only in a district where the requester resides and
where the agency resides, the plaintiff resides, or the claims against the
Government arose.580581
If the requester and either the Government or the
submitter do not reside in the same judicial district, or if the claims against
both did not arise in the same district, there will be no forum in which venue
is proper to resolve all the claims in ope action.
Requesters may encounter similar difficulties in establishing venue for
direct FOIA suits. The facts presented in Metropolitan Life Insurance Co. v.
Usery5*' illustrate the requester’s dilemma. The requester, the District of
Columbia Chapter of the National Organization for Women (NOW), resides
in and has as its principal place of business the District of Columbia. NOW’s
claim against the Government to obtain the release of agency records also
572. See Act of Oct. 21, 1976, Pub. L. No. 94-574, § 3, 90 Stat. 2721 (additional parties may be joined in
accordance with Federal Rules of Civil Procedure and with other venue requirements applicable as if
Government were not party).
573. This of course also occurs in other situations subject to the general venue provisions of 28 U.S.C. §
1391. See C. Wright, Law of Federal Courts § 42 (3d ed. 1976).
574. See notes 161-85, 370-80 supra and accompanying text (FOIA as basis for cause of action or for
jurisdiction over claims against requesters by submitters, or vice versa).
575. 5 U.S.C. § 702 (1976). See notes 186-249, 345-64 supra and accompanying text. The Administrative
Procedure Act contains no special provision for venue for suits brought under it. See 5 U.S.C. § 703 (1976).
576. See notes 382-89 supra and accompanying text.
577. 28 U.S.C.A. § 1391(e) (West Supp. 1978).
578. In other respects the provisions of 28 U.S.C.A. § 1391(e) (West Supp. 1978) and 5 U.S.C. §
552(a)(4)(B) (1976) overlap.
579. 28 U.S.C.A. § 1391(e) (West Supp. 1978).
580. 28 U.S.C. § 1391(e) (West Supp. 1978).
581. 426 F. Supp. 150 (D.D.C. 1976), cert, before judgment denied, 431 U.S. 924 (1977).
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arose in the District of Columbia.582 The agency, the Social Security
Administration, also resides in the District of Columbia, as well as in all other
judicial districts where its official duties are performed or the agency
otherwise does business.583 The submitters were three insurance companies.584
Only if all these corporate defendants were either incorporated or licensed to
do business in the District of Columbia or in some other forum in which the
Social Security Administration also conducts its official business,585 or if the
cause of action against all these corporate defendants arose either in the
District of Columbia or in a forum in which the agency does business, could
NOW have established venue in a single suit against the agency and the three
corporate submitters as codefendants.586
As a practical matter, however, because the Government resides in
virtually all judicial districts of the country and because in many reverse
FOIA cases the private defendants are corporations that do business in
several judicial districts, securing venue for actions involving the requester,
the submitter, and the Government is rarely an insurmountable problem.
Because it is considerably more difficult to establish venue under section 1391
than to do so under the more liberal venue provisions that Congress provided
in the FOIA,587 however, the rights of requesters under the latter statute may
be frustrated. Moreover, in some rare instances problems relating to venue
may preclude the litigation of all issues by all parties in one lawsuit.588
582. Id. at 154-55. It is unclear from the case exactly where the decision of the agency took place. The
difficulty a requester or submitter might have in determining the exact location of an agency decision
further complicates the venue question.
583. See note 569 supra.
584. Metropolitan Life Insurance Company and Equitable Life Assurance Company reside in New
York, New York; John Hancock Life Insurance Company resides in Boston, Massachusetts. Obviously,
the addition of more than one submitter further complicates matters because venue lies only in the district
in which all defendants reside. 28 U.S.C. § 1391(b) (1970).
585. See 28 U.S.C. § 1391(c) (1970) (additional venue provisions for corporate defendants).
586. See 15 C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure § 3807, at 39
(1976). The Metropolitan court did not discuss venue.
587. See 5 U.S.C. § 552(a)(4)(B) (1976).
588. Jurisdiction over FOIA parties may be defeated if it is impossible to obtain service of process on all
defendants for purposes of bringing a single suit against everyone in one forum. Generally, federal service
of process is limited to the territorial boundaries of the state in which the district court sits, unless
otherwise authorized by either a federal statute or the Federal Rules of Civil Procedure. See Fed. R. Civ.
P. 4(f). Although neither the Administrative Procedure Act nor the Freedom of Information Act provides
for service of process, 28 U.S.C. § 1391(e) provides for service by certified mail of any summons or
complaint against the United States or an officer or agency thereof even if a private party is joined as a
codefendant. See 28 U.S.C. § 1391(e)(West Supp. 1978). Thus, jurisdiction over a defendant federal agency
or official in either a direct or reverse FOIA suit may be had in any federal judicial district in the country.
Obtaining jurisdiction over requesters and submitters may be more difficult, however, unless the out-ofstate parties have sufficient contacts with the forum state to be subject to an existing state long arm statute,
in which case federal service of process may be had in accordance with the provisions of the state statute.
See Fed. R. Civ. P. 4(d)(7), (e). See generally C. Wright, Law of Federal Courts §§ 64, 65 (3d ed.
1976).
Because out-of-state corporations, by virtue of their business activities, are more likely to have the
requisite minimum contacts with a member of forum states than are private out-of-state citizens, and
because submitters are more likely to be corporations than are requesters, the likelihood of a requester
successfully obtaining federal service of process of both an agency and multiple submitters is greater than
the likelihood of a submitter successfully serving an agency and multiple requesters for the purposes of a
single suit.
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B. ATTORNEYS’ FEES

The reverse FOIA lawsuit raises yet another issue that is difficult to resolve
under current law. This is the question whether both requesters and
submitters are entitled to attorneys’ fees and costs in either FOIA or reverse
FOIA actions.
Section 552(a)(4)(E) of the FOIA currently provides that “[t]he court may
assess against the United States reasonable attorney fees and other litigation
costs reasonably incurred in any case under this section in which the
complainant has substantially prevailed.”589 The purpose of this addition to
the Act was to offset the “cumbersome and costly legal remedy under the act
when persons denied information by an agency choose to invoke the
injunctive procedures to obtain access.”590 The House Committee concluded
that although in a majority of FOIA cases the private party had prevailed
over the Government, “the time [that litigation] takes, the investment of
many thousands of dollars in attorney fees and court costs, and the
advantages to the Government in such cases makes [sic] litigation under the
act less than feasible in many situations.”591 To correct this and to further the
policies of the FOIA, the 1974 amendments added the provision for the
assessment of attorneys’ fees and costs.592
Even in a direct FOIA suit the provision for attorneys’ fees and costs is not
without interpretative problems.593 In reverse FOIA cases its applicability is
589. 5 U.S.C. § 552(a)(4)(E) (1976).
590. H.R. Rep. No. 1419, supra note 15, at 8, 1975 Source Book at 15.
591. Id.
592. See S. Rep. No. 854, supra note 15, at 18, 1975 Source Book at 170; H.R. Rep. No. 876, supra
note 15, at 6-7, 1975 Source Book at 126-27.
593. It does seem clear from the language and the legislative history of section 552(a)(4)(E) (1976) and
from court decisions construing that provision that a court has discretion to award attorneys’ fees and
other costs in FOIA suits. The Senate version of the 1974 amendments to the FOIA provided that the court
“may assess against the United States reasonable attorney fees and other litigation costs reasonably
incurred in any case under this section in which the complainant has substantially prevailed. In exercising
its discretion under this paragraph, the court shall consider the benefit to the public, if any, deriving from
the case, the commercial benefit to the complainant and the nature of his interest in the records sought, and
whether the Government’s withholding of the records sought had a reasonable basis in law.” S. 2543, 93d
Cong., 2d Sess., 120 Cong. Rec S17014 (1974). In conference the first sentence of the Senate provision
was retained, but its specific listing of the factors to be considered by the courts in exercising their
discretion was dropped. The conference report makes clear, however, that by this deletion the conferees did
not intend to preclude the courts from exercising their discretion in awarding attorneys fees or from taking
into consideration the specific criteria set forth in the Senate provision. Rather, the conferees concluded
that “because the existing body of law on the award of attorneys fees recognizes such factors, a statement of
the criteria may be too delimiting and is unnecessary.” H.R. Rep. No. 1380, 93d Cong., 2d Sess. 9 (1974)
(conference report), 1975 Source Book at 227; accord, Nationwide Bldg. Maintenance, Inc. v. Sampson,
559 F.2d 704, 710-13 (D.C. Cir. 1977); Cuneo v. Rumsfeld, 553 F.2d 1360, 1364 (D.C. Cir. 1977);
American Fed’n of Gov’t Employees v. Rosen, 418 F. Supp. 205, 207-08 (N.D. Ill. 1976). Moreover, the
FOIA provisions for allowing reasonable attorneys’ fees out of government funds to a prevailing party
whose suit advances a strong congressional policy are consistent with other statutory provisions for the
award of such fees. H R. Rep. No. 876, supra note 15, at 7, 1975 Source Book at 127 (citing Civil Rights
Act of 1964, title II, 42 U.S.C. § 2OOOa-3(b) (1970), Civil Rights Act of 1964, title VII, 42 U.S.C. § 2000e5(k) (1970), and Education Amendments of 1972, Emergency School Aid Act, § 718, 20 U.S.C. § 1617
(Supp. V 1975)); S. Rep. No. 854, supra note 15, at 18, 1975 Source Book at 170 (also citing Clean Air
Act of 1970, 42 U.S.C. § 1857h-2(d) (1970), Fair Housing Act of 1968, 42 U.S.C. § 3612(c) (1970), and
Truth in Lending Act, 15 U.S.C. § 1640 (Supp. V 1975)).
Second, under the terms of the statute, fees and costs may only be assessed against the United States. 5
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even more confusing. Is a submitter who “substantially prevails” entitled to
reasonable attorneys’ fees? May the requester who intervenes or is joined be
awarded fees and costs? May fees and costs ever be assessed against parties
other than the Government?
Because Congress did not contemplate the reverse FOIA suit in its
enactment of the attorneys’ fees provision of the 1974 amendments, the
legislative history does not provide answers to these questions. With regard to
the submitter’s entitlement to fees and costs, the argument must be made that
the language of section 552(a)(4)(E) provides for attorneys’ fees to be assessed
against the United States “in any case under this section in which the
complainant has substantially prevailed,” and that this language should be
read to include reverse FOIA cases as well. Presumably, the submitter would
be required to argue that the case has been brought “under this section,”*594
that is, under the FOIA itself, and that “complainant” includes the reverse
FOIA complainant as well as the FOIA complainant. If a court accepts the
first proposition,595 it may also accept the submitter’s definition of “complain
ant.”596
A second obstacle to an award of attorneys’ fees and costs to submitters is
presented by the court’s discretion under the Act. Although the exercise of
court discretion may also prove a problem to requesters in direct FOIA suits,
because of the nature of the factors that the courts must consider in exercising
that discretion,597 it may be even more difficult for submitters to argue for a
favorable exercise of that discretion.
The report of the Senate Judiciary Committee indicates that a court
should, in exercising its discretion to award attorneys’ fees and costs, strive to
compensate those who do not have the financial resources or economic
incentives to pursue their remedies under the Act, rather than those to whom
resources and incentives are available.598 When either the submitter or the
U.S.C. § 552(a)(4)(e) (1976). Thus, if the agency successfully defends an FOIA suit it is not entitled to
recover its fees and costs from the plaintiff. Id.
Third, even a requester who obtains some of the documents from the agency may not be entitled to the
recovery of fees or costs. And conversely, a plaintiff who is unsuccessful in obtaining full relief may
nonetheless be entitled to an award. The test is whether the plaintiff has "substantially prevailed,” meaning
that if the plaintiff loses part of the case and wins part of it, it will be for the court to determine whether the
victory is sufficient to entitle the plaintiff to fees and costs. See Nationwide Bldg. Maintenance, Inc. v.
Sampson, 559 F.2d 704, 708-10 (D.C. Cir. 1974); American Fed’n of Gov’t Employees v. Rosen, 418 F.
Supp. 205, 208 (N.D. Ill. 1976); Kaye v. Burns, 411 F. Supp. 897, 901-02 (S.D.N.Y. 1976). This test has
also been held to apply regardless of whether the requester is successful in obtaining the records as a result
of a court order or as a result of voluntary disclosure by the Government after the suit is filed. See
Nationwide Bldg. Maintenance, Inc. v. Sampson, 559 F.2d 704, 708-10 (D.C. Cir. 1977); Cuneo v.
Rumsfeld, 553 F.2d 1360, 1364-65 (D.C. Cir. 1977).
Fourth, only “reasonable” fees and costs will be permitted. This provision has been read to include
attorneys’ fees incurred by an attorney appearing in propria persona. Cuneo v. Rumsfeld, 553 F.2d 1360,
1366 (D.C. Cir. 1977).
594. Unless there is an entitlement to attorneys’ fees under an explicit statutory authorization, the
general “American rule” is that the court has no discretion to make an award. Alyeska Pipeline Serv. Co. v.
Wilderness Soc’y, 421 U.S. 240, 247-57(1975).
595. See notes 161-80 supra and accompanying text.
596. “Complainant” would then also include the submitter who elects to intervene as a defendant in an
FOIA suit rather than to bring a separate reverse suit.
597. See note 593 supra.
598. S. Rep. No. 854, supra note 18, at 19, 1975 Source Book at 170.
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requester is a substantial commercial enterprise—as the submitter has been in
virtually all of the reverse FOIA cases brought to date599—an award of costs
and fees will be difficult to obtain. The committee’s illustrations of the way its
four factors—public benefit, commercial benefit to the complainant, nature of
the complainant’s interest, and reasonableness of the Government’s asserted
legal basis for withholding—should be applied in particular cases demon
strate the difficulty of obtaining an award:

Under the first criterion a court would ordinarily award fees, for
example, where a newsman was seeking information to be used in a
publication or a public interest group was seeking information to
further a project benefitting the general public, but it would not
award fees if a business was using the FOIA to obtain data relating to
a competitor or as a substitute for discovery in private litigation
with the government.
Under the second criterion a court would usually allow recovery
of fees where the complainant was indigent or a nonprofit public
interest group versus [sic] but would not if it was a large corporate
interest (or representative of such an interest). For the purposes of
applying this criterion, news interests should not be considered
commercial interests.
Under the third criterion a court would generally award fees if
the complainant’s interest in the information sought was scholarly
or journalistic or public-interest oriented, but would not do so if his
interest was of a frivolous or purely commercial nature.
Finally, under the fourth criterion a court would not award fees
where the government’s withholding has a colorable basis in law
but would ordinarily award them if the withholding appeared to be
merely to avoid embarrassment or to frustrate the requester.600

Thus, the Committee summarized:
[TJhere will seldom be an award of attorneys’ fees when the suit is
to advance the private commercial interests of the complainant. In
these cases there is usually no need to award attorneys’ fees to
insure that the action will be brought. The private self-interest
motive of, and often pecuniary benefit to, the complainant will be
sufficient to insure the vindication of the rights given in the FOIA.
599. See Sears, Roebuck & Co. v. Eckerd, 575 F.2d 1197 (7th Cir. 1978); Westinghouse Elec. Corp. v.
Schlesinger, 542 F.2d 1190 (4th Cir. 1976), cert, denied, 431 U.S. 924 (1977); General Dynamics Corp. v.
Dunlop, 427 F. Supp. 578 (E D. Mo. 1976), vacated sub nom. General Dynamics Corp. v. Marshall, 572
F.2d 1211 (8th Cir. 1978); Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150(D.D.C. 1976), cert, before
judgment denied, 431 U.S. 924 (1977); Crown Cent. Petroleum Corp. v. Kleppe, 424 F. Supp. 744 (D. Md.
1976); Holiday Inns, Inc. v. Kleppe, 13 FEP Cas. 1337 (W.D. Tenn. 1976); Chrysler Corp. v. Schlesinger,
412 F. Supp. 171 (D. Del. 1976), vacated, 565 F.2d 1172 (3d Cir. 1977), cert, granted sub nom. Chrysler
Corp. v. Brown, 98 S. Ct. 1466 (1978); Sears, Roebuck & Co. v. GSA, 553 F.2d 1378 (D C. Cir. 1977);
Goodyear Tire & Rubber Co. v. Dunlop, No. 78-1828 (D.D.C. Dec. 9, 1976); GTE Sylvania, Inc. v.
Consumer Prod. Safety Comm’n, 404 F. Supp. 352 (D. Del. 1975), perm, injunction granted, 443 F. Supp.
1152 (D. Del. 1977); Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292 (C D. Cal. 1974); Sears,
Roebuck & Co. v. GSA. 553 F.2d 1378 (D.C. Cir. 1977).
600. S. Rep. No. 854, supra note 15, at 19, 1975 Source Book at 171 (emphasis added).
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The court should not ordinarily award fees under this situation
unless the government officials have been recalcitrant in their
opposition to a valid claim or have been otherwise engaged in
obdurate behavior.601

It is more difficult to determine whether either the submitter or the
requester may obtain an assessment of attorneys’ fees from the other, as an
alternative or in addition to any assessment against the Government under
the FOIA. It would appear from the plain language of section 552(a)(4)(E)
that even if awards of fees and costs are permitted in both direct FOIA and
reverse FOIA cases, awards could only be assessed against the United States.
Although this is not an unjust result when the agency has vigorously defended
its decision to disclose or not to disclose the information in question and loses,
it does seem unjust in cases in which the Government sides with the successful
plaintiff—whether submitter or requester. In the latter cases, what logic
supports the assessment of fees against the Government and indirectly,
against the taxpayers?
To illustrate, suppose that the requester and the agency agree the
information should be disclosed, that both are defendants in a suit brought by
the submitter, and that the court orders disclosure. The submitter, who has
not “substantially prevailed,” is therefore not entitled to fees or costs even
under the expanded reading of section 552(a)(4)(E). Is the requester entitled
to attorneys’ fees and costs? If section 552(a)(4)(E) is read broadly, it permits
awards to the prevailing party. But does the section apply when that party is a
defendant and not a “complainant,” that is, in a reverse FOIA suit? If section
552(a)(4)(E) is read narrowly to apply only to direct FOIA suits and if in the
above example the requester brings an direct FOIA suit and that suit is then
consolidated with the submitter’s reverse FOIA suit, the requester may be
entitled to an award. But should the Government have to bear the cost of the
award? As one of the parties who also “substantially prevailed,” presumably
not. But if not, under the language of the statute no one could recover, despite
the success of the requester’s suit.
Congress foresaw none of these possibilities when it enacted the FOIA
provision for attorneys’ fees. Moreover, because the Supreme Court has held
that awards of attorneys’ fees should generally not be made in the absence of
explicit statutory authorization, federal courts will probably be reluctant to
read section 552(a)(4)(E) broadly to encompass any of these possible con
structions. Under current law it is certain only that a prevailing requester is
entitled to an award of attorneys’ fees in a direct FOIA case. To confine
awards of attorneys’ fees to that situation alone would work an injustice on
requesters who intervene or are joined in reverse FOIA cases, as well as on
submitters who prevail in reverse FOIA cases.602

601. Id. The courts have applied section 552(a)(4)(E) in a manner generally consistent with this
legislative history. See, e.g., Nationwide Bldg. Maintenance, Inc. v. Sampson, 559 F.2d 704, 713 (D.C. Cir
1977).
602. See notes 593-94 supra.
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VI. Proposed Congressional Action
Agency determinations to disclose information requested under the FOIA
affect both the rights of persons seeking to obtain information and the rights
of persons who have supplied the information to the government in the first
instance. Both parties have significant interests at stake—requesters in
learning about the activities of their government, and submitters in protecting
the privacy and confidentiality of information they have provided the
government, particularly when its release might injure their competitive
position.
Because the problems raised by reverse FOIA lawsuits were not contem
plated by Congress at the time of the enactment of the FOIA, the solutions
thus far proposed are based on relatively artificial interpretations of the Act.
They have also been unsatisfactory to both submitters and requesters and in
some instances have resulted in the frustration of the rights of requesters
under the current Act. These problems involve a balancing of the rights of
requesters and submitters that cannot fairly be accomplished without changes
in the FOIA itself. Congressional attention to these issues, at this time, is
therefore necessary.603
A. REFORM OF AGENCY PROCEDURES

A major question that has been raised in reverse FOIA cases involves the
procedures that must be followed by an agency before it releases information.
Although a few agencies have begun to amend their FOIA regulations to
include provisions for increased participation by submitters in the decision
making process, they have accomplished these changes in many instances at
the expense of requesters’ rights under the FOIA. To accommodate all of the
competing interests at stake, Congress should establish a procedure under
which both submitters and requesters may present their views to the agency
before any disclosure determination.604
To ease the burden on the agency and the submitter and to afford the
requester an opportunity to participate in the agency’s determination to
disclose, a procedure similar to that of the Environmental Protection Agency
should be adopted.605 At the time of the submission of documents to an
agency, a submitter would be given an opportunity to claim that the
603. The suggestions for congressional action contained in this section were presented as testimony by
the author to the Subcommittee on Government Information and Individual Rights of the Committee on
Government Operations, House of Representatives, in oversight hearings held in the fall of 1977. See 1977
Hearings (House), supra note 31, at 40-65 (statement of Nancy Duff Campbell). The committee has
recently reported on its conclusions. See H R. Rep. No. 1382, 95th Cong., 2d Sess. (1978)
604. See Clement, supra note 20, at 634-38; cf. Connolly & Fox, supra note 32, at 212 (submitters should
be given notice of FOIA requests by uniform regulations and should be allowed to argue their positions
before the agency before information is released; no mention of requesters’ participation in process); Note,
supra note 32, 51 St. John’s L. Rev. at 757-58 (Congress should require agencies to give submitter notice
of intent to release exempt information before final disclosure determination made; no mention of parallel
process for requesters).
605. 40 C.F.R. §§ 2.203-2.207 (1977); see 1977 Hearings (House), supra note 31, at 3-7 (testimony of
Michael A. James, Dep’y Gen. Counsel, EPA); notes 107-08 supra and accompanying text. The Consumer
Product Safety Commission employs a similar procedure. See 16 C.F.R. § 1015.18 (1977).
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documents contain exempt material that should not be released, even in the
exercise of agency discretion. Not until there is an actual disclosure request,
however, would the submitter be required to substantiate these claims. At
that time the submitter would be notified of the request and would be given an
opportunity to object to disclosure.606 The requester would be notified of any
objections raised by the submitter and would be afforded an opportunity to
respond to those objections. The views of both the submitter and the requester
would be presented to the agency in the form of written submissions, rather
than in a time-consuming oral hearing.607
In the procedure suggested above, however, as well as in current reverse
FOIA cases, both the submitter and the agency would have knowledge of the
particulars of the information, but the requester would not. Consequently, the
requester would be at a distinct disadvantage in trying to argue in favor of
disclosure.608 To remedy this imbalance Congress should require that the
agency supply the requester with a general description of the information or,
when it would not unduly compromise confidentiality, sample documents.609
The information provided to the requester would also be a helpful part of the
record in any court review of the agency’s determination.
Once the agency has made its initial determination regarding disclosure of
the exempt information, any party adversely affected by that determination,
whether a requester or a submitter, would be afforded the opportunity to
bring an administrative appeal. Although the appeal would be open to the
participation of all parties, it should, like the initial determination, be limited
to consideration of written submissions.610 If the initial determination is
partially adverse to both a requester and a submitter, their respective
administrative appeals, if any, would be consolidated. Finally, no party to
these procedures would be allowed to seek judicial review of an agency’s
determinations until these administrative remedies have been exhausted.611
Implementation of this procedure, however, would require that Congress
amend the FOIA not only to specifically include submitters within the
606. If a claim for confidential treatment is not made at the time of submission of the documents, the
agency could assume that the submitter has no objection to disclosure and follow its standard FOIA
procedure without notice to the submitter and without an opportunity for the presentation of the
submitter’s views. See, e.g., 40 C.F.R. § 2.203(c) (Environmental Protection Agency) (effect of failure to
assert claim of business confidentiality at time of submission). Agencies, requesters, and submitters have
suggested a similar procedure. See 1977 Hearings (House), supra note 31, at 151-52; 1977 Hearings
(Senate), supra note 31, app. 9, at 280-87 (statement of Diane B. Cohn, Freedom of Information
Clearinghouse); 1977 Hearings (House), supra note 31, app. 9, at 270-71 (letter from James T. O'Reilly,
attorney); 1977 Hearings (Senate), supra note 31, at 15 (statement of Gerald P. Norton, Dep’y Gen.
Counsel, FTC); id. at 34 (statement of Lois J. Schiffer, Center for Law and Social Policy).
607. See Clement, supra note 20, at 636-37
608. See Vaughan v. Rosen, 484 F.2d 820, 823 (D.C. Cir. 1973) (requester found at disadvantage;
description of information required to be provided to trial court), cert, denied, 415 U.S. 977 (1974);
Washington Research Project, Inc. v. HEW, 366 F. Supp. 929, 932 (D D.C. 1973), affd in part, rev'd in
part, 504 F.2d 238, 241 (D.C. Cir. 1974) (requester at disadvantage; sample documents given to trial judge
for in camera inspection), cert, denied, 421 U.S. 963 (1975).
609. See notes 140-43 supra and accompanying text.
610. See Clement, supra note 20, at 636-37.
611. See notes 144-54 supra and accompanying text. Exhaustion of administrative remedies would be
defined as it is in the current FOIA: administrative remedies are exhausted if the agency fails to render a
decision within the specified time limits. See 5 U.S.C. § 552(a)(6)(C) (1976).
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framework of the disclosure determination and administrative appeal, but
also to make necessary changes in the time within which these administrative
actions must be accomplished. Although the FOIA currently provides that an
agency must respond to a request for information within ten days and to an
appeal from a denial of information within twenty days,612 the agency has
failed to comply with these time limits in virtually all the reverse FOIA cases
to date.613 Although the courts have generally ignored the agencies’ wide
spread failure to meet the statutory deadlines,614 no agency could reasonably
be expected to consider carefully the claims of requesters and submitters and
then make a well-informed determination within a ten-day period.615 There
fore, Congress should extend the initial ten-day limit to allow submitters and
requesters to present written arguments for and against the disclosure of
exempt information.
To ensure that the proposed extension of time would not unduly delay
disclosure, only a slight extension of the initial determination period should be
made—for example, from ten to twenty days. The extention, moreover,
should be applied only when the information has been submitted by someone
outside the government who objects to its disclosure.616 Although this will
mean that agencies will be permitted more time in which to decide whether to
disclose their records in these cases, their decisions should be more fully
informed as a result of their having obtained both the submitter’s and the
requester’s views. The hope is that time spent at this stage of the proceedings
will be time saved later, whether as a result of fewer administrative appeals,
fewer lawsuits seeking judicial review of agency determinations, or both.
Because extending the initial time limit from ten to twenty days should
enable the agency to compile a more complete and informative record
containing arguments by both the requester and the submitter,617 the period
for the administrative appeal could be shortened correspondingly from the
present twenty days to ten. Thus, congressional action to amend the FOIA to
include additional administrative procedures and remedies that would further
protect both submitters and requesters would result in a process that would
not only be fairer to private interests, but would also allow an agency to
comply with its statutory responsibilities within the same thirty-day time
limit currently imposed by the FOIA.618
612. 5 U.S.C. § 552(a)(6)(A) (1976).
613. See notes 132, 134 supra and accompanying text.
614. See notes 124-39 supra and accompanying text.
615. See Clement, supra note 20, at 635.
616. See note 606 supra and accompanying text.
617. See generally Clement, supra note 20, at 638.
618. See 5 U.S.C. § 552(a)(6)(A) (1976). Although a 30-day time limit has the advantage of making no
change in the FOIA’s current time limits, it may be too short a period for considering the views of both
requesters and submitters, for reaching an initial disclosure determination, for taking an administrative
appeal from that decision, and for making a decision on that appeal. On the other hand, Congress, in
enacting the current time limits, seems to have recognized the difficulty of complying with them even in
direct FOIA cases. See 1977 Hearings (House), supra note 31, at 46 (statement of Rep. McCloskey) (“I
grant you that the time restraints are difficult to comply with, and we knew that when we set the 10-day and
the 20-day period. But we also felt that, given the ordinary bureaucratic desire to postpone, we would much
prefer to have a statute with which it may have been difficult for the Government to comply, rather than
give them time limits which might be too permissive.”).
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B. JUDICIAL REVIEW

Express Cause of Action.
The FOIA grants a right to bring suit only to
persons whose requests for information have been denied by the government.
The Act is silent regarding the right of submitters of information to sue to
protect the confidentiality of that information. The courts, however, have
generally held that submitters have such a right, not under the FOIA, but
under the Administrative Procedure Act.619
Although there may be no quarrel with the result achieved—the right of
the submitter of information to litigate the issue of whether the information
should be disclosed—the determination that the submitter’s cause of action is
based on the Administrative Procedure Act has led to confusion concerning
the appropriate scope of judicial review. It has also left other issues
unresolved, such as the appropriate venue for the reverse FOIA claim620 and
whether attorneys’ fees may be awarded to successful submitters.621 For these
reasons, Congress should expressly provide submitters with a cause of action
under the FOIA622 and should set forth in that legislation the extent of the
cause of action created.
Scope of Review.
The first unsettled issue is the appropriate scope of
review applicable to agency determinations. In reverse FOIA cases two
questions are presented to the court: Whether the information is exempt, and
if so, whether exempt information should nonetheless be disclosed. For the
most part, the courts in reverse FOIA cases have reviewed the first question
de novo, but have overturned the agency determination on the second
question only if it was arbitrary, capricious, or an abuse of discretion.623 In
holding that de novo review is proper to determine the exempt status of the
material, the courts have simply applied the standard of review set forth in the
Act for direct FOIA cases.624 The standard of review for both questions in
reverse FOIA cases should, however, be narrower than that employed in
direct FOIA cases and should be limited to a determination on the agency’s
own record whether the agency’s action was arbitrary, capricious, or an abuse
of discretion.625
The reasons for this have been set forth in some detail already.626 In brief,
because the primary purpose of the FOIA is the disclosure of information,
agency determinations that further that congressional concern should be
afforded more limited judicial review than agency determinations to withhold
disclosure. Moreover, under the administrative procedures proposed above, a
record consisting of the views of submitters and requesters, as well as the
619. See notes 186-87 supra and accompanying text.
620. See notes 558-88 supra and accompanying text.
621. See notes 589-602 supra and accompanying text.
622. See 1977 Hearings (House), supra note 31, app. 10, at 278 (letter of William J. Roche, Texas
Instruments, Inc ).
623. See notes 220-49 supra and accompanying text.
624. See 5 U.S.C. § 552(a)(4)(B) (1976); see notes 220-49 supra and accompanying text.
625. See 1977 Hearings (Senate) supra note 31, at 32-33, 38 (statement of Lois J. Schiffer, Center for Law
and Social Policy); Clement, supra note 20, at 630-31; Note, supra note 32, 51 St. John’s L. Rev. at 752 n.
110.
626. See notes 191-211 supra and accompanying text.
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findings and determinations of the agency, will be available to the court.
Thus, the more limited review is not only justifiable on policy grounds, but is
also more feasible than under current law.627

Nondisclosure Statutes.
In several cases submitters of information have
argued that provisions of federal law other than the FOIA may be invoked to
restrain agency disclosure of information. The statute most relied on as the
basis for these arguments is the Trade Secrets Act, 18 U.S.C. § 1905,628 which
makes it illegal for a government employee to disclose “to any extent not
authorized by law any information coming to him in the course of his
employment. . . which information concerns or relates to . . . the amount of
any income, profits, losses, or expenditures of any person.”629 The relation
between section 1905 and the FOIA is unclear. The case law on the issue is
conflicting, and the congressional amendment of exemption 3 of the FOIA in
1976, because of confusion in the legislative history, is obfuscating rather than
enlightening.630 Congressional clarification is therefore necessary to resolve
two questions.
First, the purpose of the 1976 amendment, as its language and legislative
history suggest, was to restrict the applicability of exemption 3 of the FOIA to
two types of statutes: Those that specifically describe the types of matters to
be withheld, and those that provide that material may be withheld only in a
manner that leaves no discretion to the agency.631 Section 1905 should be
regarded as outside the exemption both because it does not describe material
within it in sufficient detail and because it permits disclosure “authorized by
law,” which does not eliminate agency discretion in these determinations.
Congress should make clear, therefore, that section 1905 is not a statute
within exemption 3.632
Second, when material is found to be exempt under the FOIA, Congress
should make clear that section 1905 does not operate to prohibit its
disclosure. Rather, the FOIA itself should be viewed as the “authorization by
627. This dual standard of review could cause some confusion in those cases in which both the submitter
and requester appeal to the courts. The court would be required to review de novo the agency’s
determination to withhold disclosure of some of the documents, but would base its review of the agency’s
determination to disclose others of the documents on the abuse-of-discretion standard. Such bifurcated
review should not, however, pose any more problems than those that arise in any situation in which court
review of two or more issues in the same case is different—for example, the different standards of review
usually applied to questions of law and questions of fact. The court should also be able to hold a trial de
novo if necessary on the issues presented in the requester’s case without taking testimony on the issues
presented by the submitter’s case except when these issues are relevant to the requester’s claims.
628. (1976).
629. Id.
630. See notes 250-335 supra and accompanying text.
631. See H.R. Rep. No. 880, supra note 273, Part I, at 23; H.R. Rep. No. 1441, supra note 27, at 14.
632. Of those at the congressional oversight hearings who addressed the problems created by 18 U.S.C.
§ 1905 (1976), virtually all agreed that the relation of section 1905 to the FOIA was in need of
congressional clarification. See, e.g.. 1977 Hearings (Senate), supra note 31, at 22-23 (statement of Sherwin
Gardner, Dep’y Comm’r, FDA); id. at 31-32, 38-39 (statement of Lois J. Schiffer, Center for Law and
Social Policy); 1977 Hearings (House), supra note 31, at 155 (statement of Diane B. Cohn, Freedom of
Information Clearinghouse); id. at 159, 169 (statement of Charles I. Derr, Machinery & Allied Products
Institute); id. app. 10, at 279 (letter of William J. Roche, Texas Instruments, Inc.); id. app. 11, at 290 (letter
of James H. Hanes, Dow Chemical).
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law” required for the disclosure of information within section 1905, and thus
an agency should be free to disclose that information. Either additionally or
alternatively, other statutes providing for disclosure and agency regulations
validly promulgated pursuant to those statutes should be seen as the
authorization for the disclosure of material within section 1905. These
approaches would strike the appropriate balance between the concerns of the
FOIA and the concerns of section 1905 because they would involve a case-bycase examination of the equities of each situation rather than an absolute
prohibition against disclosing exempt information regardless of the circum
stances.
In addition to section 1905 other statutes have been relied on to prohibit
the disclosure of information in reverse FOIA cases in conjunction with
exemption 3 or other exemptions of the Act.633 Because of the number of
statutes involved, for the most part the relation between these statutes and
exemption 3 will have to be developed on a case-by-case basis. Moreover, the
question of the relation between any particular statute and exemption 3 is
only the beginning of any disclosure analysis. Presumably, if material is found
to be exempt under any FOIA exemption, its disclosure might be prohibited
by one of these other statutes. These statutes, even if not covered by
exemption 3, might still be a basis for nondisclosure if the information in
question also falls within some other exemption to the FOIA.
Congress cannot be expected to address the relation of all nondisclosure
statutes and either exemption 3 or the FOIA in the immediate future.634 With
the exception of section 1905, this job must be left to the courts. Develop
ments in the law in this area, however, should be carefully monitored with a
view toward later congressional action.
C. JURISDICTION AND VENUE

Under current law the submitter need not exhaust administrative remedies
before filing suit in district court to prohibit disclosure. Thus, when a reverse
FOIA suit is filed before the requester has exhausted all administrative
remedies, the requester’s rignts under the FOIA to file suit in a convenient
forum and to receive expedited review in the district court may be frus
trated.635 Indeed, the requester may be unable to participate in any judicial
review because of problems relating to intervention, consolidation, or join
der.636
For example, suppose the requester decides to intervene in the submitter’s
reverse FOIA suit. First, to do so the requester may have to litigate in an
inconvenient forum. When the material has been obtained by the agency from
a number of submitters, several of them may file suit in different forums,
which would necessitate intervention by the requester in several suits and in
several forums. Second, the requester may not be permitted to intervene in the
633. See notes 336-44 supra and accompanying text.
634. The Subcommittee on Government Information and Individual Rights of the Committee on
Government Operations, House of Representatives, is contemplating a study of exemption 3 statutes.
Conversation with subcommittee staff member (May 1978).
635. See 5 U.S.C. §§ 552(a)(4)(B), 552(a)(4)(D) (1976).
636. See notes 402-513 supra and accompanying text.
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submitter’s suit, because of a lack of a jurisdictional basis on which to lodge a
claim against the submitter or because there is no case or controversy between
the requester and the agency. Alternatively, if the requester decides to file a
separate suit in a forum prescribed by the venue provisions of the FOIA, that
forum choice may nonetheless be lost by consolidation of the suits in the
submitter’s forum. Or, the requester may be barred by the doctrine of
collateral estoppel from bringing a second suit if the issues presented in that
suit would necessitate a “relitigation” of the issues presented in the original
suit. Furthermore, the requester’s efforts to join the submitter in the former’s
suit may also fail, again for lack of a case or controversy between all of the
parties or for lack of jurisdiction over the claims the requester may have
against the submitter.
To resolve these problems Congress should provide that after all adminis
trative remedies have been exhausted by both the requester and the submitter
and after one or both parties has appealed to the district court, the requester’s
choice of forum should be given preference over that of the submitter.
Consistent with “the primary purpose of the FOIA” to promote the
disclosure of information,637 this preference for the rights of the requester
could be accomplished by permitting the requester’s choice of forum, under
the broad venue provisions of the FOIA,638 to control the location of the
litigation.
This could be accomplished in the cases in which the agency’s determina
tion is adverse to the requester, by limiting the submitter’s right to file suit to
intervention as of right in the requester’s suit.639 When the agency determina
tion is adverse to the submitter, the requester would then be permitted to
intervene as of right in the submitter’s suit or to file a separate suit in a forum
that, upon a motion for consolidation,640 would be preferred over that chosen
by the submitter. When the agency determination is partially adverse to both
the requester and the submitter, the requester would be afforded a certain
number of days within which to file an appeal. If no suit is filed within the
requisite time limit, the submitter could file suit and the requester would have
to intervene in that suit. In each of these situations the plaintiff would be
required to give notice to the other party—whether the requester or the
submitter—of any suits filed against the agency. The broad venue provisions
of the FOIA641 would govern the choice of forum only for the requester;
venue for the submitter would be limited to the more narrow provisions of 28
U.S.C. § 1391.642 Or, the venue provisions of the FOIA could govern the
forum choices for both parties.
Alternatively, Congress could decide to remain neutral and grant no
preference to the requester in the choice of forum. Both the requester and the
submitter would then be permitted to choose among the forums provided in
the current FOIA.643 In situations in which separate suits were filed by
637.
638.
639.
640.
641.
642.
2721.
643.

See notes 1-29 supra and accompanying text.
5 U.S.C. § 552(a)(4)(B) (1976); see notes 539-58 supra and accompanying text.
See notes 402-73 supra and accompanying text.
See Fed. R. Civ. P. 42(a).
See 5 U.S.C. § 552(a)(4)(B) (1976).
28 U.S.C. § 1391 (1970), as amended by Act of Oct. 21, 1976, Pub. L. No. 94-574, § 3, 90 Stat.

See generally 1911 Hearings (Senate), supra note 31, at 9-10, 15 (statement of Gerald P. Norton,
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requesters and submitters, however, consolidation of those suits could be
accomplished by the use of conventional notions of convenience to the
parties,644 including referral of the cases to multidistrict litigation panels645 to
resolve these problems when necessary.
In short, by establishing a jurisdictional basis in the federal courts for both
requesters and submitters not only to sue the agency, but also to join each
other in their respective suits, and by employing one of these two procedures
for consolidation when separate suits are filed without joinder, many of the
jurisdictional and venue problems currently being encountered in reverse
FOIA litigation could be resolved. In most instances the litigation could then
proceed in one forum, which would not only preserve the courts’ time and
energy but would also avoid inconsistent adjudications and problems of
collateral estoppel that might otherwise occur.
D. ATTORNEYS’ FEES

Congress should also address the question of attorneys’ fees and costs in
direct and reverse FOIA suits. As discussed earlier, there are questions under
the current FOIA whether a requester who intervenes or is joined with an
agency as a defendant in a reverse FOIA action should be awarded attorneys’
fees; whether the submitter should be entitled to fees or costs in either a
reverse FOIA case or in a direct FOIA action in which the submitter has been
joined or has intervened; and whether fees and costs should ever be assessed
against parties other than the Government.646 Depending on what Congress
seeks to accomplish by an award of fees and costs, several approaches seem
feasible.
First, if the primary concern is to provide fees to encourage the assertion of
legislative rights when those rights promote the disclosure of information,
only requesters of information should be entitled to awards. The Act should,
however, be amended to clarify that requesters who are successful as
defendants in reverse FOIA cases are able to recover their costs and fees on
the same basis as they are now able to do in direct FOIA cases.
Second, if the concern is to provide fees to encourage the assertion of
legislative rights even when the exercise of those rights leads to the
nondisclosure of information, submitters who substantially prevail should be
entitled to the recovery of attorneys’ fees and costs on an equal basis with
requesters. In exercising their discretion in this regard, courts would necessar
ily consider whether submitters might not otherwise be able to afford to
litigate to defend their rights, a factor now evaluated with regard to awards to
requesters.647
Dep’y Gen. Counsel, FTC) (venue in single forum should be provided to prevent inconsistent adjudication;
advantageous to agency, but may impose hardship on individual or poorly funded public-interest-group
requester); id. at 31 (statement of Lois J. Schiffer, Center for Law and Social Policy) (requester’s forum
should generally be preferred); 1977 Hearings (House), supra note 31, app. 6, at 238-39 (letter from John
M. Harmon, Asst. Atty. Gen., Dep’t of Justice) (venue provision of FOIA should apply for submitter
plaintiffs in reverse suits).
644. See 28 U.S.C. § 1404 (1970); Fed. R. Civ. P. 42(a); notes 533-46 and accompanying text.
645. Cf. 28 U.S.C. § 1407 (West Supp. Dec. 1976).
646. See notes 594-96 supra and accompanying text.
647. See notes 598-601 supra and accompanying text.
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It could be argued that if the primary purpose in any amended attorneys’
fees provision is to compensate the victor, at least when disclosure is
promoted the Government need not always be the only party required to pay.
But because at least part of the purpose of the current FOIA is to encourage
the assertion of legal rights by those unable to pay,648 the financing of these
rights should be public and not private. Thus, the Government should
continue to be the sole party responsible for the payment of costs and fees.
Congress should resolve these problems by providing that “the court may
assess against the United States reasonable attorneys’ fees and other litigation
costs reasonably incurred in any case brought to compel or restrain the
disclosure of information under this section in which the complainant or a
nongovernmental defendant has substantially prevailed.” This would permit
both requesters and submitters to obtain attorneys’ fees and costs in the
appropriate case649 and would preserve the limitation in the current law that
awards be assessed only against the United States. It would thus recognize
that submitters as well as requesters have legitimate rights in this area and
that both need a provision for the payment of their fees and costs as an
inducement to the assertion of those rights.
E. THE EFFECT OF THE PROPOSALS

Although the legislation suggested here may complicate the procedures to
be followed by agencies and courts in resolving claims under the FOIA and
may also make it more difficult for requesters to obtain the disclosure of
information, the proposed procedures are preferable to current FOIA proce
dures for several reasons. First, because neither the agencies nor the courts
are certain about the appropriate course to take in a reverse FOIA case, the
procedures that they have followed are already extremely complicated. A
mere recitation of the course of events in cases like Metropolitan Life
Insurance Co. v. Usery 650651
and more graphically, Consumers Union of United
States, Inc. v. Consumer Product Safety Commission65' supports this assertion.
Second, the interests of neither requesters nor submitters have been well
served by the solutions thus far attempted. Admittedly, a full accommodation
of the interests of both parties may not be possible. The balance achieved by
the proposed procedures, however, more nearly advances the congressional
purpose underlying the FOIA than the ad hoc approach taken by the agencies
and the courts. Under the proposed procedures submitters would be afforded
greater rights at the administrative level and would have a clear right to
judicial review and attorneys’ fees. At the same time, requesters would be
648. See notes 598-601 supra and accompanying text.
649. Cf. 1977 Hearings (House), supra note 31, app. 8, at 265-66 (letter of Lois J. Schiffer, Center for
Law and Social Policy) (requesters defending reverse suits should receive attorneys’ fees); id. at 156
(statement of Diane B. Cohn, Freedom of Information Clearinghouse) (same); id., app. 10, at 278
(statement of William J. Roche, Texas Instruments, Inc.) (attorneys’ fees should be provided to “prevailing
party”).
650. 426 F. Supp. 150 (D.D.C. 1976), cert before judgment denied, 431 U.S. 924 (1977); see notes 35-60
supra and accompanying text.
651. 400 F. Supp. 848 (D.D.C. 1975), rev'd, 561 F.2d 349 (D.C. Cir. 1977), vacated sub nom. GTE
Sylvania v. Consumers Union of United States, Inc., 98 S. Ct. "61 (1978).
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given the benefit of more realistic, but still restrictive, time limits for agency
responses to requests for information, a limited scope of judicial review for
reverse FOIA claims, and preference in the selection of a forum for the
litigation of these issues.
Perhaps the most important consideration is that the procedures suggested,
even if enacted by Congress with some changes, would provide a uniform
solution to the problems presented by reverse FOIA claims. This in itself
would have the beneficial effects of reducing the confusion and uncertainty
now surrounding the FOIA and of reducing the endless stream of litigation
that would otherwise be necessary to resolve these issues.
In short, some congressional solution should be provided to the problems
inherent in all FOIA cases. The solution proposed here results in an
appropriate balancing of the rights of submitters and requesters and is both
less complicated and more uniform an approach to these problems than any
suggested to date. It should therefore be adopted.
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NOTES
A Study in Federal-State Relations:
Applying Warranties of
Habitability to HUD as Landlord of
Acquired Properties
Introduction
In the 1960’s Congress enacted two major subsidized mortgage insurance
programs to assist persons whose incomes were too high for the traditional
public housing program but too low to secure suitable accommodations on
the private market.1 Under the section 221(d)(3) program,2 the Department of
Housing and Urban Development (HUD) may insure mortgages and provide
loans at interest rates below the market rate to mortgagors who agree to rent
housing units at levels specified by HUD.3 The section 236 program4
authorizes HUD to insure mortgages and to provide periodic interest
reduction payments to mortgagees on behalf of mortgagors so that mort
gagors can reduce rents for lower income families.5 These programs were
enacted to further the national housing goal of remedying the “acute shortage
of decent, safe, and sanitary dwellings for families of low income.”6 Congress
1. S. Rep. No. 281, 87th Cong., 1st Sess. 21, reprinted in [1961] U.S. Code Cong. & Ad. News 1923,
1929 (§ 221(d)(3) program aimed at persons with incomes too high for public housing program but too low
to secure suitable housing on private market); H.R. Rep. No. 1585, 90th Cong., 2d Sess. 7, reprinted in
[1968] U.S. Code Cong. & Ad. News 2873, 2894 (§ 236 program intended to succeed § 221(d)(3)
program).
Federally assisted mortgage insurance programs can be traced to 1934, when Congress passed the
National Housing Act, ch. 847, 48 Stat. 1246 (current version at 12 U.S.C. §§ 1701-1750g (1976) and
scattered sections of 18, 41, 49 U.S.C.), in an effort to encourage the release of private credit from banks
and lending institutions. [1977] 1 Hous. & Dev. Rep. (BNA) 07:0011. It was not until 1961, when
Congress enacted the section 221(d)(3) below-market-interest-rate (BMIR) program, that mortgage
insurance was utilized to meet the needs of lower income families. See J. Krasnowiecki, Cases and
Materials on Housing and Urban Development 240-42 (1969). Prior to this time the major subsidy
program in operation was the public housing program, id. at 241, by which HUD provides financial
assistance to local housing authorities to construct and operate low-cost public housing projects. United
States Housing Act of 1937, as amended, §§ 2-12, 42 U.S.C. §§ 1437-1437j (Supp. V 1975).
2. National Housing Act of 1934, as amended, § 221(d)(3), 12 U.S.C. § 17151(d)(3) (1976).
3. Id.-, see notes 250-53 infra and accompanying text.
4. Id. § 236, 12 U.S.C. § 1715z-l.
5. Id.; see notes 267-72 infra and accompanying text.
6. United States Housing Act of 1937, §§ 1-2, as amended, 42 U.S.C. § 1437 (Supp. V 1975) (policy of
United States to promote nation’s general welfare by assisting states and their political subdivisions “to
remedy the unsafe and unsanitary housing conditions and the acute shortage of decent, safe, and sanitary
dwellings for families of low income”); Housing Act of 1949, § 2, 42 U.S.C. § 1441 (1970) (nation’s welfare,
health, and living standards “require housing production . . . sufficient to remedy the serious housing
shortage, the elimination of substandard and other inadequate housing . . . and the realization as soon as
feasible of the goal of a decent home and a suitable living environment for every American family”); see
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has entrusted HUD with the responsibility for implementing this housing
policy,7 and HUD must act consistently with the policy8 and in a manner that
is reasonably well-calculated to assist the intended beneficiaries of congres
sional programs.9
Under these programs, HUD is authorized to acquire title to insured
properties in order to extinguish their mortgage indebtedness.10 Pursuant to
this authority, HUD has acquired title to a substantial number of the
multifamily projects it has subsidized and insured. As of August 1977 HUD
owned 279 such properties,11 almost half of which originally were insured

notes 237-38, 239-46 infra and accompanying text.
7. In 1965 Congress established the Department of Housing and Urban Development to succeed the
House and Home Finance Agency as the federal body primarily responsible for coordination of existing
housing programs and policies. Department of Housing and Urban Development Act of 1965, §§ 3, 5, 42
U.S.C. §§ 3532, 3534 (1970); see H.R. Rep. No. 337, 89th Cong., 1st Sess. 4, reprinted in [1965] U.S. Code
Cong. & Ad. News 3011, 3014. The government’s efforts to stimulate housing construction for low
income families dates back to the depression. [1977] 1 Hous. & Dev. Rep. (BNA) 07:0011.
8. The Department of Housing and Urban Development, and any other departments or agencies
of the Federal Government having powers, functions, or duties with respect to housing, shall
exercise their powers, functions, and duties under this or any other law, consistently with the
national housing policy declared by this Act and in such manner as will facilitate sustained
progress in attaining the national housing objective hereby established, and in such manner as
will encourage and assist (1) the production of housing of sound standards of design,
construction, livability, and size for adequate family life; [and] (2) the reduction of the costs of
housing without sacrifice of such sound standards ....

Housing Act of 1949, § 2, as amended, 42 U.S.C. § 1441 (1970); see Pennsylvania v. Lynn, 501 F.2d 848,
855 (D.C. Cir. 1974) (Housing Act of 1949, as amended, obligates HUD Secretary to exercise powers
consistently with national housing policies; action that fails to consider or conflicts with these policies
cannot be sustained); Cole v. Lynn, 389 F. Supp. 99, 102-03 (D.D.C. 1975) (same; when building serves
undisputed housing need, decision to demolish subsidized project acquired through foreclosure cannot be
made without full consideration of all available options, in order to effectuate national housing policy),
enforced sub nom. Cole v. Hills, 396 F. Supp. 1235 (D.D.C. 1975), affd sub nom. Cole v. Harris, 571 F.2d
590 (D.C. Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978).
9. Pennsylvania v. Lynn, 501 F.2d 848, 855-56 (D.C. Cir. 1974) (congressional purpose in enacting
specific subsidized housing programs obligates HUD Secretary “to administer programs in a manner
reasonably well-calculated to assist their intended beneficiaries”; Secretary has discretion to suspend
operation of subsidized programs when programs inherently conflict with overall and specific program
goals); Brown v. Lynn, 385 F. Supp. 986, 998-1000 (N.D. Ill. 1974) (HUD policy allowing mortgagee
control over individual foreclosure decisions and use of prudent lender standard may constitute abuse of
discretion as unduly favoring mortgagees over low income mortgagors; program guidelines contemplate
routine use of measures to forestall foreclosures), motion to reconsider denied, 392 F. Supp. 559 (N.D. Ill.
1975); see Findrilakis v. Secretary of HUD, 357 F. Supp. 547, 553 (N.D. Cal. 1973) (HUD circular
specifying 35% maximum rent-to-adjusted-income ratio excludes from eligibility the very families for
whom Congress mandated preference and thus is unenforceable because inconsistent with National
Housing Act); Mandina v. Lynn, 357 F. Supp. 269, 278 (W.D. Mo. 1973) (HUD circular specifying
computation of minimum income requirements for tenants in § 236 housing projects invalid because it
undermines congressional intent in enacting the National Housing Act, specific subsidized program, and
goals of federal urban renewal law).
10. The HUD Secretary may institute foreclosure proceedings in order to extinguish the mortgage
indebtedness of an insured property. 12 U.S.C. § 1713(k) (1976). If an insured mortage has been assigned to
her, the Secretary has the option of acquiring title to the property by voluntary conveyance. Id.
11. Division of Special Studies, Office of Policy Development & Program Evaluation, U.S. Dep’t of
Housing & Urban Development, Report of the Task Force on Multifamily Property Utilization:
Preliminary Findings from the Field Study 45 (Aug. 1977) [hereinafter cited as Task Force Report].
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under the mortgage programs authorized by sections 221(d)(3) and 236.12
Unless a major shift in the present trend occurs, HUD’s ownership of
financially troubled, insured multifamily projects will undoubtedly increase in
the future.13
Despite a statutory mandate to remedy substandard housing conditions for
low income persons, HUD frequently fails to operate its acquired projects
either in decent, safe, and sanitary condition, or in compliance with local
housing codes.14 A recent court decision compounds this problem by
restricting the avenues by which tenants in HUD-owned projects may
challenge the Department’s failure to provide them with suitable living
accommodations. In Alexander v. HUD15 the United States Court of Appeals
for the Seventh Circuit refused to bind HUD, the owner of a foreclosed
section 221(d)(3) project in Indiana, to the requirements of that state’s
implied warranty of habitability.16 By rejecting the plaintiffs’ argument that
the National Housing Act imposes an absolute obligation on HUD to
maintain suitable dwellings,17 the court left the tenants with neither a state
nor a federal remedy.18
Although insured multifamily housing projects constitute approximately 40% of HUD’s total inventory of
more than 14,000 multifamily projects, they represent 53% of the 2,651 projects that are in financial
trouble. Id. at 39, 43, 45. These 1,414 financially troubled properties consist primarily of properties in
which the mortgage has been assigned to the Secretary. Id. at 45. In addition to the acquired projects, HUD
holds 919 mortgates through assignment; mortgages of another 216 projects are in default. Id.
12. Task Force Report, supra note 11, at 50. Moreover, approximately three-fourths of all financially
troubled, multifamily subsidized projects originally were insured under these two programs. Id. at 51.
13. Cole v. Lynn, 389 F. Supp. 99, 102 n.5 (D.D.C. 1975), enforced sub nom. Cole v. Hills, 396 F. Supp.
1235 (D.D.C 1975), affd sub nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir. 1977), cert, granted, 98 S. Ct.
3087 (1978); see Property Utilization Task Force, Dep’t of Housing & Urban Development, Recommended
Management and Operating Assistance Initiatives for Distressed Projects, at 1-2 to 1-3 (1977) (unpublished
paper disavowed by HUD) (copy on file at the Georgetown Law Journal) (by 1982 HUD’s inventory of
troubled multifamily projects will have increased to more than 3,000 if present trends continue unchecked;
HUD “could easily find itself owning 1,286 of these projects”) [hereinafter cited as Recommended
Initiatives].
14. See Cole v. Hills, 396 F. Supp. 1235, 1238 (D.D.C. 1975) (HUD largely disregarded court order to
restore, pendente lite, rehabilitated units of acquired § 236 project to condition at least as safe and sanitary
as before HUD unjustifiably decided to demolish project), affd sub nom. Cole v. Harris, 571 F.2d 590
(D.C. Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978); City of Rockford v. HUD, 69 F.R.D. 363, 365 (N.D.
Ill. 1975) (five buildings owned by HUD allegedly found to violate city housing code; judicial decree of
demolition sought by city following HUD’s refusal to respond to city’s request for repairs or demolition);
cf. Task Force Report, supra note 11, at ii, v, 20 (troubled multifamily projects frequently suffer from
inadequate project maintenance; projects in HUD-owned inventory clearly in need of substantial repair
and replacement); Recommended Initiatives, supra note 13, at 1-9, II-2 (strong evidence that in some areas
management services in troubled multifamily projects deteriorate once HUD becomes owner; troubled
subsidized projects suffer from inadequate on-site project management).
15. 555 F.2d 166 (7th Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978).
16. Id. at 170-71. The Indiana Court of Appeals for the Second District first adopted an implied
warranty of habitability in Old Town Development Co. v. Langford, 349 N.E.2d 744 (Ind. Ct. App. 1976).
Subsequent to the Alexander decision, the Indiana Supreme Court vacated the Old Town opinion. Old
Town Development Co. v. Langford, 369 N.E.2d 404 (Ind. 1977) (per curiam).
17. 555 F.2d at 171.
18. In a similar case, the United States District Court for the District of Massachusetts granted former
HUD Secretary Hills’ motion to dismiss 22 criminal complaints that alleged violations of the state sanitary
code in buildings owned and managed by HUD. Massachusetts v. Hills, 437 F. Supp. 351, 352-53 (D.
Mass. 1977). Reasoning that subjection to state criminal prosecution would interfere with the Secretary's
statutory duties in maintaining acquired properties, the court held that the National Housing Act’s waiver
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In Alexander the distinction implicitly drawn by the court between tenants
in HUD-acquired properties and tenants who reside either in other federally
assisted housing or in privately owned and financed apartments raises
provocative questions of equity. When a private mortgagor receives HUD
assistance under the section 221(d)(3) or section 236 programs, the mortgagor
must develop the project in conformance with local codes19 and must
maintain the project in good repair.20 Tenants who live in housing that is
financed or sold under other HUD programs but not owned or operated by
the Department are also afforded protection against substandard housing
conditions.21 For instance, HUD regulations for the public housing program
specify that a local public housing agency must include in the lease of every
tenant both an express warranty of habitability22 and a provision for
abatement of rent if hazardous conditions are not repaired within a reasonable
period of time after the tenant gives notice to the landlord.23 Regulations for
the section 8 housing assistance payments program24 permit HUD to
of sovereign immunity does not indicate a congressional intent to authorize a criminal suit against the
government. Id. at 353-54. This statutory waiver of immunity authorizes the Secretary “to sue and be sued
in any court of competent jurisdiction, State or Federal.” 12 U.S.C. § 1702 (1976). This provision has
generally been interpreted to waive HUD’s sovereign immunity in civil cases. See FHA v. Burr, 309 U.S.
242, 245 (1940) (National Housing Act waiver of sovereign immunity permits garnishment under state law
of money due to FHA employee; congressional waivers of sovereign immunity to be liberally construed);
Abrams v. Hills, 547 F.2d 1062, 1070 (9th Cir. 1976) (sovereign immunity “fully waived” by § 1702;
doctrine does not bar court order for HUD Secretary to implement § 236 operating subsidy program and
award subsidy payment to owner of multifamily subsidized project), cert, granted sub nom. Harris v.
Abrams, 431 U.S. 928 (1977); City of Philadelphia v. Page, 363 F. Supp. 148, 150-51 (E.D. Pa. 1973)
(waiver of sovereign immunity in § 1702 not limited by Tucker Act and authorizes suits for breach of
contract in addition to Tucker Act remedies; HUD breached implied warranty of habitability in sale of
home containing lead-based paint in excess of local code standards), motion to vacate denied, 111 F. Supp.
453 (E.D Pa. 1974).
19. 24 C.F.R. § 221.545(c) (1977) (§ 221(d)(3) projects); id. §§ 236.1, 236.251 (§ 236 projects).
20. Id. § 221.530(b) (§ 221(d)(3) projects); id. § 236.1 (§ 236 projects). It is ironic that HUD requires
strict landlord compliance with its statutory and regulatory requirements except when HUD itself assumes
the role of landlord.
21. To be eligible for a HUD-insured mortgage under the section 221(d)(2) program for one to four
family residences, the property must meet local code standards. 12 U.S.C. § 17157(d)(2) (1976); see Davis v.
Romney, 490 F.2d 1360 (3d Cir. 1974) (§ 221(d)(2) requires that properties with HUD-insured mortgages
meet local code standards and that HUD officials make reasonable efforts to ascertain that homes meet
these standards).
In its role as seller as distinguished from insurer of section 221(d)(2) homes, HUD impliedly warrants
that properties meet local code standards. City of Philadelphia v. Page, 363 F. Supp. 148 (E.D. Pa. 1973),
motion to vacate denied, 373 F. Supp. 453 (E.D. Pa. 1974) (seller’s implied warranty of habitability based
on contract, not on § 221(d)(2) provisions).
A local redevelopment agency authorized to acquire and maintain blighted properties temporari
ly—until relocation housing for the residents becomes available and redevelopment can be under
taken—must keep the properties in decent, safe, and sanitary condition, a standard that need not be
synonymous with the technical, long-term requirements of the local housing code. Jones v. District of
Columbia Redevelopment Land Agency, 499 F.2d 502, 508-09 (D.C. Cir. 1974), cert, denied, 423 U.S. 937
(1975).
22. The lease must specify that the public housing agency is obligated to maintain the premises in
decent, safe, and sanitary condition, 24 C.F.R. § 866.4(e)(1) (1977), and to comply with the requirements
of applicable building codes, housing codes, and HUD regulations that materially affect health and safety,
id. § 866.4(e)(2).
23. Id. § 866.4(h)(4).
24. 42 U.S.C. § 1437f (Supp. V 1975). Under this program, HUD authorizes assistance payments to
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withhold its portion of the rent from a private landlord if, after appropriate
notification, the owner fails to maintain the project in decent, safe, and
sanitary condition.25 Furthermore, a statutory or judicially implied warranty
that rental housing meets habitability standards26 is in effect in thirty-eight

private landlords to cover the difference between 15-25% of an eligible tenant’s income and the contract
rental of the unit.
25. 24 C.F.R. §§ 880.221(d), 881.221(d), 882.211(c) (1977).
26. Creation of a warranty of habitability reverses the common law rule that a tenant’s obligation to pay
rent is independent of the landlord’s obligation to repair and maintain the leased premises. Blumberg &
Robbins, Beyond URLTA: A Program for Achieving Real Tenant Goals, 11 Harv. C.R.-C.L. L. Rev. 1, 8
n.29 (1976). Breach of the landlord’s obligation to provide livable housing entitles a tenant to withhold rent
and to assert breach of the warranty of habitability as a defense to the landlord’s suit for possession. See,
e.g., Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1082 (D.C. Cir.), cert, denied, 400 U.S. 925 (1970);
Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 359, 366, 280 N.E.2d 208, 213, 217 (1972); Kline v. Burns, 111
N.H. 87, 93, 276 A.2d 248, 252 (1971). Most states also permit an affirmative action by the tenant for
damages. See, e.g., Steele v. Latimer, 214 Kan. 329, 336, 521 P.2d 304, 310 (1974); Mease v. Fox, 200
N.W.2d 791, 796-97 (Iowa 1972); Kline v. Burns, 111 N.H. at 93, 276 A.2d at 252. Nonetheless, tenants
rarely institute actions for breach of the warranty of habitability. See note 31 infra.
Those states that have adopted an implied warranty of habitability have done so for a variety of reasons.
First, tenants in urban residential properties do not regard the land as the most valuable feature of the
conveyance. Instead, they seek a comfortable and habitable dwelling. E.g., Javins, 428 F.2d at 1074; Green
v. Superior Court, 10 Cal. 3d 616, 623, 517 P.2d 1168, 1172, 111 Cal. Rptr. 704, 708 (1974); King v.
Moorehead, 495 S.W.2d 65, 70 (Mo. App. 1973). Second, housing shortages have diminished tenants’
power to bargain for express warranties of habitability or for fair allocation of the duty to repair. E.g.,
Javins, 428 F.2d at 1079; Green, 10 Cal. 3d at 625, 517 P.2d at 1173, 111 Cal. Rptr. at 709; Mease, 200
N.W.2d at 794. Third, landlords are in a better position to inspect the entire premises and to make repairs
than are tenants. E.g., Javins, 428 F.2d at 1078-79; Green, 10 Cal. 3d at 622-25, 517 P.2d at 1172-74, 111
Cal. Rptr. at 708-09; Jack Spring, 50 Ill. 2d at 364-65, 280 N.E.2d at 216. Finally, an implied warranty of
habitability is consistent with legislative policy concerning housing standards as reflected in the enactment
of local housing codes. Javins, 428 F.2d at 1080-82; Green, 10 Cal. 3d at 627, 517 P.2d at 1175, 111 Cal.
Rptr. at 711; King, 495 S.W.2d at 73-75. The rationale favoring adoption of an implied warranty of
habitability applies with even greater force when HUD acts as a residential landlord. Some writers have
suggested that such a warranty may cause private landlords to abandon housing rather than make
unprofitable repairs, thus increasing the burden on the government to provide public housing. See Note,
Emerging Landlord Liability: A Judicial Réévaluation of Tenant Remedies, 31 Brooklyn L. Rev. 387,
400-01 (1971); Note, D.C. Housing Regulations, Article 290, § 2902: Construed Pursuant to Brown v.
Southall Realty Co. and Javins v. First National Realty Corp.—A New Day for the Urban Tenant?, 16
How. L.J. 366, 379 (1971). This argument is inapplicable when HUD already owns the property. More
importantly, it would be ironic and unfair to hold HUD to a lesser standard of habitability in light of
HUD’s statutory mandate to provide decent, safe, and sanitary housing for those whose needs are
inadequately met by the private housing market. See notes 6-9 supra and accompanying text.
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states and the District of Columbia.27 Most courts apply the warranty of
habitability to public housing as well as to housing in the private sector.28
Contrary to the view adopted in Alexander v. HUD, a court should award
tenants in acquired properties relief from HUD’s failure to provide them with

27. In some states the warranty is implied in leases by operation of a statute; in others, warranty
protection exists as a result of court decisions. Finally, some states have both statutory and judicial
protection. The jurisdictions are as follows: Alaska—Alaska Stat. §§ 34.03.050, 34.03.100, 34.03.160,
34.03.18O-.21O (1975); Arizona—Ariz. Rev. Stat. Ann. §§ 33-1316, 33-1324, 33-1361, 33-1364 to-1365
(1974); California—Cal. Civ. Code §§ 1941-1941.2 (West 1954 & Supp. 1978); Green v. Superior Court,
10 Cal. 3d 616, 517 P.2d 1168, 111 Cal. Rptr. 704 (1974) (implied warranty of habitability eviction defense
complementary to statutory remedies); Connecticut—Conn. Gen. Stat. Ann. §§ 47a-4, 47a-7, 47a-12 to14 (West 1978); LeClair v. Woodward, 6 Conn. Cir. Ct. 727, 316 A. 2d 791 (1970); Delaware—Del. Code
Ann. tit. 25, §§ 5112, 5303-5305, 5307 (1974), discussed in Brown v. Robyn Realty Co., 367 A.2d 183 (Del.
Super. Ct. 1976); District of Columbia—Javins v. First Nat’l Realty Corp., 428 F.2d 1071 (D.C. Cir.), cert,
denied, 400 U.S. 925 (1970); Florida—Fla. Stat. Ann. §§ 83.51, 83.56, 83.60 (West Supp. 1978);
Hawaii—Haw. Rev. Stat. §§ 521-32, 521-42, 521-62, 521-63 (1976); Lemle v. Breeden, 51 Haw. 426, 462
P.2d 470 (1969); Illinois—Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 280 N.E.2d 208 (1972); Iowa—Mease
v. Fox, 200 N.W.2d 791 (Iowa 1972); Kansas—Kan. Stat. §§ 58-2553, 58-2559, 58-2563 (1976), as
amended by Kansas Advance Session Laws Reports (CCH) 807 (1978) (amending § 58-2559 only);
Steele v. Latimer, 214 Kan. 329, 521 P.2d 304 (1974); Kentucky—Ky. Rev. Stat. §§ 383.575, 383.595,
383.625, 383.635-.645 (Baldwin Supp. 1976); Maine—Me. Rev. Stat. Ann. tit. 14, § 6021 (West Supp.
1978); Maryland—Md. Real Prop. Code Ann. § 8-211 (Supp. 1977); Massachusetts—Mass. Gen.
Laws Ann. ch. 239, § 8A (West Supp. 1978) (rent withholding and eviction defense available when unit is
in violation of code and tenant gave landlord notice of violations); Boston Hous. Auth. v. Hemmingway,
293 N.E.2d 831 (Mass. 1973); Michigan—Mich. Comp. Laws Ann. §§ 554.139, 6OO.572O(l)(f) (Supp.
1978); Rome v. Walker, 38 Mich. App. 458, 196 N.W.2d 850 (1972); Minnesota—Minn. Stat. Ann. §
504.18 (West Supp. 1977), applied in Fritz v. Warthen, 298 Minn. 54, 213 N.W.2d 339 (1973) (covenant to
pay rent and statutory covenant of habitability are mutually dependent); Missouri—King v. Moorehead,
495 S.W.2d 65 (Mo. App. 1973); Montana—Mont. Rev. Code Ann. §§ 42-416, 42-420, 42-426, 42-428
to-430, 42-432 (Cum. Supp. 1977); Nebraska—Neb. Rev. Stat. §§ 76-1419, 76-1425, 76-1427, 76-1428,
76-1430 (1976); Nevada—Residential Landlord and Tenant Act, ch. 543, §§ 32, 33, 41, 42, 44, 45, 58, 1977
Nev. Stats. 1330, 1336-43 (1977); New Hampshire—Kline v. Burns, 111 N.H. 87, 276 A.2d 248 (1971);
New Jersey—Berzito v. Gambino, 63 N.J. 460, 308 A.2d 17 (1973); Marini v. Ireland, 56 N.J. 130, 265
A.2d 526 (1970); New Mexico—N.M. Stat. Ann. §§ 70-7-20, 70-7-27, 70-7-29, 70-7-30 (Supp. 1975);
New York—N.Y. Real Prop. Law § 235-b (McKinney Supp. 1977); Tonetti v. Penati, 48 A.D.2d 25, 367
N.Y.S.2d 804 (1975); North Carolina—N.C. Gen. Stat. §§ 42-41, 42-42, 42-44 (Supp. 1977); North
Dakota—N.D. Cent. Code § 47-16-13.1 (1978); Ohio—Ohio Rev. Code Ann. §§5321.04, 5321.07-,10
(Page Supp. 1977); Glyco v. Schultz, 62 Ohio Op. 2d 459, 289 N.E.2d 919 (Mun. Ct. 1972);
Oklahoma—Residential Landlord and Tenant Act ch. 257, §§ 5, 8, 18, 21, 1978 Okla. Sess. Law Serv. 675
(West 1978) (to be codified asOKLA. Stat. Ann. tit. 41, §§ 101-135); Oregon—Or. Rev. Stat. §§ 91.750,
91.770, 91.800-.815 (1977); Pennsylvania—Pugh v. Holmes, 384 A.2d 1234 (Pa. Super. Ct. 1978); Rhode
Island—R.I. Gen. Laws § 34-18-16 (1970); South Dakota—S.D. Compiled Laws Ann. §§ 43-32-8 to-9
(Supp. 1978); Tennessee—Tenn. Code Ann. §§ 64-2824, 64-2841, 64-2842, 64-2844 (1976); Ver
mont—Vt. Stat. Ann. tit. 12, § 4859 (1973) (tenant provided with affirmative defense to landlord’s action
if premises in substantial violation of applicable federal, state, or municipal statute, ordinance, or rule
relating to health or safety in residential housing); Virginia—Va. Code §§ 55-248.13, 55-248.21, 55248.23, 55-248.25-.30 (Supp. 1978); Washington—Wash. Rev. Code Ann. §§ 59.18.060, 59.18.110
(Supp. 1977) (enacted after judicial implication of warranty of habitability in Foisy v. Wyman, 83 Wash. 2d
22, 515 P.2d 160 (1973)); West Virginia—W. Va. Code § 37-6-30 (1978) (landlord has no duty to repair if
tenant owes rent); Wisconsin—Wis. Stat. Ann. § 704.07 (West Special Pamph. 1978); Pines v. Perssion,
14 Wis. 2d 590, 111 N.W.2d 409 (1961). But see Posnanski v. Hood, 46 Wis. 2d 172, 174 N.W.2d 528
(1970).
28. National Capital Hous. Auth. v. Douglas, 333 A.2d 55-56 (D.C. 1975); Housing Auth. v. Scott, 137
N.J. Super. 110, 114-15, 348 A.2d 195, 197 (1975); see Boston Hous. Auth. v. Hemmingway, 293 N.E.2d
831 (Mass. 1973).
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decent, safe, and sanitary housing. This Note proposes that HUD’s mainte
nance duties be defined by state law in those states that have adopted a
warranty of habitability. Tenants should be permitted either to sue HUD
affirmatively to enforce the state warranty or to withhold rent and raise
breach of the warranty as a defense in a suit by HUD for possession of the
premises due to nonpayment of rent. If a court decides, however, that this
issue should be determined as a matter of federal law, tenants have two
possible avenues of relief. In an affirmative suit by tenants, a court can imply a
cause of action from the federal housing statutes on the ground that failure to
apply an otherwise adequate state remedy—the warranty of habitabili
ty—would frustrate the purposes of the federal housing statutes and deprive
intended beneficiaries of any form of redress.29 Alternatively, a court can
allow tenants to recover under a theory of federal common law. Under this
theory a court can determine HUD’s responsibilities by adopting the
individual states’ warranties as federal law, or by fashioning a uniform federal
rule that incorporates the basic elements of the warranty that most states
apply. Adoption of either standard avoids the erroneous approach of the
Alexander court.
In those states that have not adopted a warranty of habitability, state law
should not determine HUD’s duties because it conflicts with the purposes of
the federal housing statutes. Implication from the federal statutes of a private
cause of action in favor of HUD tenants is appropriate in this situation
because the inadequacy of available state remedies frustrates the purposes of
the federal statutes and leaves a class of intended beneficiaries without any
remedy. Therefore, tenants should be permitted to sue HUD affirmatively to
obtain a declaratory order that HUD restore the property to safe and sanitary
condition.

I. Appropriate Actions in States with Warranties of

Habitability
Tenants in HUD-acquired multifamily projects should be allowed to
enforce a state warranty of habitability against HUD when HUD fails to
maintain these projects in habitable condition. If, however, a court or
jurisdiction exempts HUD from the requirements of the state’s warranty, an
implied federal cause of action or a warranty of habitability deriving from
federal law should be available as alternative avenues of redress.

The Binding Effect of State Warranties of Habitability
The mechanics of landlord-tenant actions in connection with HUDacquired properties suggest that HUD should be treated as a private landlord
29. The argument in favor of implying a cause of action is based on the following statutes: United States
Housing Act of 1937, as amended, 42 U.S.C. § 1437 (Supp. V 1975); Housing Act of 1949, 42 U.S.C. § 1441
(1970); Housing and Urban Development Act of 1968, § 1601, as amended by Housing and Community
Development Act of 1974, § 801, 42 U.S.C. § 1441a (1970); National Housing Act, 12 U.S.C. §§ 17011750g (1976).
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and held to the requirements of state warranties of habitability. When HUD
moves to evict a tenant from an acquired project because the tenant has failed
to pay rent, HUD acts like any private landlord owning property in the state.
The management agent for the HUD project employs a local attorney to file
suit in state court to repossess the premises under the state’s summary
eviction statute.30 In the private sector, tenants most often raise the warranty
issue as a defense to suits for possession; rarely do they initiate an independent
action to enforce the requirements of the warranty of habitability.31 There is
30. U.S. Dep’t of Housing & Urban Development, Property Disposition Handbook 4315.1, Multifamily
Properties ch. 8, (] 212(b) (Feb. 1977) [hereinafter cited as Handbook]; Conversation with Charles Bartlett,
Office of General Counsel, Multifamily Division, Department of Housing and Urban Development (Feb.
23 1978).
Most states have enacted summary eviction statutes that provide for peaceful but prompt recovery of
possession by the landlord. See, e.g., Or. Rev. Stat. §£' 1O5.1O5-.155 (1977); Mich. Comp. Laws Ann. §§
6OO.57Ol-.5759 (West Supp. 1977); Mo. Ann. Stat. ch. 535, §§ 535.O1O-. 180 (Vernon 1949&Supp. 1978).
These statutes place the primary burden of proof on the tenant, who must show cause why the landlord
should not be awarded possession of the premises. Gerwin, A Study of the Evolution and Potential of
Landlord Tenant Law and Judicial Dispute Settlement Mechanism in the District of Columbia—Part II: A
Critical Examination and Proposal for Reform, 26 Cath. U.L. Rev. 641, 644-45 (1977); see, e.g., D.C.
Code § 16-1501 (1973) (“When a person detains possession of real property without right, or after his right
to possession has ceased, the Superior Court of the District of Columbia, on complaint under oath . . .
may issue a summons to the party complained of to appear and show cause why judgment should not be
given against him for the restitution of possession.”).
The rules governing summary eviction proceedings expedite each procedural phase of the case. See
Gerwin, supra, at 645. For example, in the District of Columbia service may take place as late as seven days
before trial. D C. Code § 16-1502 (1973). When the case is called, if the summons has been properly served
and the defendant does not appear, a default judgment for possession is entered. D.C. Code Encycl.,
Super. Ct. Rules, Landlord & Tenant rule 11 (West Supp. 1978). Limited discovery may be authorized only
“[f]or good cause shown and with due regard for the summary nature of the proceedings.” Id. rule 10.
Cases in which a jury trial has been demanded are to be “scheduled for trial on an expedited basis.” Id. rule
6. Permissible defenses and counterclaims are limited. See id. rule 5(b).
Only with the adoption of the implied warranty of habitability have tenants been accorded the right to
raise even the landlord’s failure to provide habitable housing as a defense in summary eviction proceedings.
See Green v. Superior Court, lo'Cal. 3d 616, 631-37, 517 P.2d 1168, 1178-80, 111 Cal. Rptr. 704, 714-18
(1974); Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 357-67, 280 N.E.2d 208, 212-17 (1972). The Federal Rules
of Civil Procedure provide no comparable summary eviction procedure in the federal courts.
31. See Note, The Great Green Hope: The Implied Warranty of Habitability in Practice, 28 Stan. L.
Rev. 729, 745 & n.78 (1976) (vast majority of implied warranty of habitability cases are unlawful detainer
actions with habitability issues raised in defense) [hereinafter cited as Note, The Great Green Hope]; cf.
Gerwin, supra note 30, pt. II, at 727 (reform of present landlord-tenant dispute-settlement mechanism
needed to provide for tenant-initiated actions). See generally Mosier & Soble, Modern Legislation,
Metropolitan Court, Miniscule Results: A Study of Detroit's Landlord-Tenant Court, 7 U. Mich. J.L. Ref. 8
(1973). Court rules and judicial attitudes perpetuate tenant reluctance to initiate warranty actions. In the
District of Columbia, for example, actions must be brought in a separate forum and are governed by a
different set of procedural rules. Gerwin, supra note 30, Part I: The Substantive Law and the Nature of the
Private Relationship, at 457, 482. With the exception of the minimal recovery that may be sought in small
claims court, superior court rules do not provide an informal procedure that would assure tenant-plaintiffs
expedited relief. Id. at 482-83. Moreover, court decisions in the area of tenant actions have been marked by
confusion over the applicability of newly recognized contract principles when other, more acceptable legal
concepts are also applicable, and by judicial resistance to depart from outmoded common law principles.
Id. at 485.
Once HUD has filed suit for eviction in state court, it is doubtful that the Department can have the case
removed to federal court because a tenant raises the implied warranty of habitability as a defense. Under
the general federal removal statute, only the defendant can remove. 28 U.S.C. § 1441(a) (1970); see
Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100 (1941) (plaintiff defending counterclaim may not remove
action to federal court); 14 C. Wright & A. Miller, Federal Practice & Procedure (J'3731, at 716-17
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no reason to believe that HUD tenants will act differently than tenants in
general.
Although equitable considerations suggest that affirmative defenses per
mitted by state law should be cognizable against HUD when the Department
sues a tenant for possession under a state statute, it is possible that HUD’s
position as a federal department may in some way preclude application of
state law. Three separate but interrelated doctrines might prevent application
of the state’s warranty of habitability to HUD: the doctrines of federal
preemption, intergovernmental immunity, and federal common law. Close
examination of these doctrines in relation to HUD’s role as landlord shows,
however, that state law does apply: neither Congress nor HUD has preempted
state law; the doctrine of intergovernmental immunities does not shield HUD
from suit; and the strength of the state’s interest overrides any federal
interests in deciding this question as a matter of federal common law.*32
PREEMPTION

The doctrine of federal preemption derives from the Supremacy Clause33
and is invoked to invalidate state law that either conflicts with federal law or
(1976 ed.) (“defendants may remove only on the basis of claims brought against them and not on the basis
of counterclaims, cross-claims, or defenses asserted by them”). Therefore, HUD cannot remove under 28
U.S.C. § 1441 solely because the tenant defendant has asserted an affirmative defense. It may be possible,
however, for HUD to remove under 28 U.S.C. § 1442, which permits an “officer of the United States or any
agency thereof or person acting under him” to remove to federal court any “civil action or criminal
prosecution commenced in State court” against them. Because section 1442 is not limited to “defendants,”
persons defending cross-claims, counterclaims, or third-party claims may be permitted to remove. See 1A
Moore’s Federal Practice (I 0.164(1] n.25, at 305-06 (2d ed. 1974). An affirmative defense, however, is
not a civil action under section 1442.
The removal issue is much clearer when the tenant files suit in state court for breach of a warranty of
habitability. The federal district courts have original jurisdiction over the action under 28 U.S.C. § 1346 or
12 U.S.C. § 1702 and, as a defendant, HUD may remove under 28 U.S.C. § 1441(a).
The removal of a suit to federal court, however, does not automatically preclude the application of state
law. Under the Erie doctrine, federal courts must apply state law to all substantive, nonfederal issues. See
North Carolina v. Carr, 386 F.2d 129, 131 (4th Cir. 1967) (contempt proceeding against FBI agent;
removal statute merely transfers trial to federal court); Bankers Trust Co. v. Pacific Employers Ins. Co.,
282 F.2d 106, 110 (9th Cir. 1960) (law of Nevada to be applied in diversity case removed from Nevada state
court); Headrick v. Atchison, T. & S.F. Ry., 182 F.2d 305, 309 (10th Cir. 1950) (principle well established
that federal courts must apply state law and state policy in removal cases); 1A Moore’s Federal
Practice f 0.157 [10.2], at 133-34 (2d ed. 1974) (“[F]ederal court must apply state law as to nonfederal
issues of a substantive character within the meaning of the Rules of Decision Act.”); cf. 1B id. f 0.404(6], at
504 (when basis of removal is federal question, however, federal court need not follow state law). Therefore,
if HUD removes to federal court, the court still must apply the state warranty of habitability unless it
determines that federal preemption, federal common law, or intergovernmental immunity bars application
of the warranty to HUD.
32. The court in Alexander v. HUD did not address this question because the plaintiffs conceded that a
federal rule of decision should govern. See 555 F.2d 166, 170-71 (7th Cir. 1977), cert, granted, 98 S. Ct.
3087 (1978).
33. “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof
. . . shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing
in the Constitution or Laws of any State to the Contrary notwithstanding.” U.S. Const, art. VI, cl. 2; see
Hirsch, Toward a New View of Federal Preemption, 1972 U. III. L.F.515, 515; Note, Parker v. Brown: A
Preemption Analysis, 84 Yale L.J. 1164, 1167 (1975). One commentator has suggested that the Supreme
Court should decide preemption questions based on evolving principles of federalism and not necessarily by
invocation of the Supremacy Clause based on a reading of congressional intent. See Freeman, Dynamic
Federalism and the Concept of Preemption, 21 De Paul L. Rev. 630, 634-41 (1972).
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affects an area that Congress has occupied with an intent to preclude
concurrent state legislation.34 For many years the Supreme Court operated
under a presumption in favor of federal rather than state interests,35 and
consequently found preemption even in the absence of an actual conflict36 or
of a clear congressional intent to occupy a given field.37 Several cases decided
by the Burger Court since 1973 signal a return to a state-oriented view of the
preemption doctrine and emphasize notions of cooperation, rather than
conflict, between state and federal regulatory programs.38
34. L. Tribe, American Constitutional Law § 6-23, at 376-77 (1978); Note, The Preemption
Doctrine: Shifting Perspectives on Federalism and the Burger Court, 75 Colum. L. Rev. 623, 623-24 (1975)
[hereinafter cited as Note, Shifting Perspectives].
35. This practice followed the Supreme Court’s decision in Hines v. Davidowitz, in which it held that its
function is to determine whether state law “stands as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.” 312 U.S. 52, 67 (1941); see Note, Shifting Perspectives, supra
note 34, at 632.
36. Note, Shifting Perspectives, supra note 34, at 636-39; see San Diego Bldg. Trades Council v. Garmon,
359 U.S. 236, 244-45 (1959) (“danger of state interference with national policy” and need to avoid
“potential frustration of national purposes” require that activities arguably subject to §§ 7 and 8 of
National Labor Relations Act be exclusively federally regulated); Pennsylvania v. Nelson, 350 U.S. 497,
505-09 (1956) (danger of conflict with administration of federal program relied on to preclude state
antisedition law).
37. Note, Shifting Perspectives, supra note 34, at 632-36; see Farmers Educ. & Coop. Union v. WDAY,
Inc., 360 U.S. 525, 531-35 (1959) (despite absence of serious conflict and contradictory legislative history
regarding congressional intent to occupy field, considerations of fairness and factors extrinsic to Federal
Communications Act dictate that provisions of Act prohibiting censorship of political broadcasts
immunize broadcasters from state libel laws); Garner v. Teamsters Local 776, 346 U.S. 485, 488, 490, 501
(1953) (Court must derive permissible areas of state action from “conflicting indications of congressional
will”; state court cannot enjoin picketing of private business because Congress “evidently” considered
centralized administration of procedures by NLRB necessary and because Congress could preserve state
remedy by “express terms, or by some clear implication”).
38. See, e.g., Malone v. White Motor Corp., 98 S. Ct. 1185, 1190-95 (1978) (NLRA does not preempt
state regulatory power over pension plans that may be the subject of collective bargaining); De Canas v.
Bica, 424 U.S. 351, 356-58, 357 n.5 (1976) (congressional enactment of immigration law does not preempt
harmonious state regulation of alien employment); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware,
414 U.S. 117, 134-36 (1973) (stock exchange rule requiring employee wage arbitration, promulgated
pursuant to federal securities act, does not preempt conflicting state law because stock exchange rule
irrelevant to objectives of federal act); New York State Dep’t of Social Servs. v. Dublino, 413 U.S. 405, 417
(1973) (no explicit or implicit congressional intent that federal work incentive provisions for AFDC
program preempt more stringent state work rules promulgated pursuant to state’s participation in federal
program). See generally Note, Shifting Perspectives, supra note 34, at 639-51. The state work rules at issue
in Dublino required stricter periodic certification than the federal guidelines, contained a termination
penalty absent from the federal scheme, and lacked the extensive procedural safeguards of the federal
program. Id. at 643 n.142; see 413 U.S. at 407-11. Although the Court held that the federal program did
not preempt the state work rules, it remanded the question whether a particular section of the rules
specifically conflicted with provisions of the Federal Social Security Act. Id. at 422.
The Supreme Court has not developed a uniform approach to the preemption doctrine. Note, Shifting
Perspectives, supra note 34, at 624 & n.10. In addition, because of the subsidiary questions of statutory
interpretation and federal policy that peculiarly apply to the facts of each case, preemption decisions based
on a particular statute are not likely to prove helpful in resolving preemption cases based on other statutes.
See Hirsch, supra note 33, at 535; Note, Federal Preemption of State Law: The Example of Overbooking in
the Airline Industry, 14 Mich. L. Rev. 1200, 1210 n.62 (1976); Note, Shifting Perspectives, supra note 34, at
624 n.10; cf City of Burbank v. Lockheed Air Terminal, 411 U.S. 624, 638 (1973) (each case turns on
peculiarities of federal regulatory scheme in question). Thus, it is not entirely appropriate to determine the
content of the preemption doctrine by employing the traditional approach of comparing individual
decisions. Hirsch, supra note 33, at 535; Note, Shifting Perspectives, supra note 34, at 624 n.10. Despite this
caveat, analysis of the Supreme Court’s more recent cases indicates a reluctance to find preemption in the
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The Occupation Ground.
Under recently enunciated Supreme Court
standards, a finding of preemption based on the “occupation of the field”
theory is justified only upon a showing that Congress has clearly manifested
its intent to dominate an entire subject area.*39 The pervasiveness of a federal
scheme alone does not establish that Congress intended to preempt a subject
not addressed by the federal program.40

absence of a clear intent to occupy the field or a clear conflict between state and federal law. See Kargman
v. Sullivan, 552 F.2d 2, 10-13 (1st Cir. 1977) (recent cases suggest “greater reluctance” by Supreme Court
to find preemption; because Court’s shift in emphasis raises threshold of conflict needed for finding of
preemption, potential for conflict between local rent control and federally subsidized housing program
insufficient to invalidate state law), amended on denial of rehearing, 558 F.2d 612 (1st Cir. 1977); Note,
Shifting Perspectives, supra note 34, at 639-53. This trend, however, cannot be viewed as a “doctrinal
monolith.” Id. at 651; see City of Burbank v. Lockheed Air Terminal, 411 U.S. 624 (1973) (despite
contradictory legislative history, pervasive nature of federal regulation of aircraft noise justifies preemption
of city ordinance that placed night curfew on jet flights from local airport). Nonetheless, the most recent
decisions do suggest that state legislation ordinarily will be sustained unless there is a clear intent to
preempt or unless there is a substantive conflict between state and federal law. Note, Shifting Perspectives,
supra note 34, at 653.
39. Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 994 (1978) (state exercise of police power to be
invalidated under Supremacy Clause only if required by “clear and manifest purpose of Congress”; safety,
design, and size limitation requirements of state oil tanker law, more stringent than federal regulations
promulgated for same purpose, preempted because Congress intended uniform national standards, but tug
escort provisions valid at least until Secretary issues federal regulations on subject); Jones v. Rath Packing
Co., 430 U.S. 519, 525, 532-43 (1977) (in areas of traditional state concern, “clear and manifest purpose of
Congress,” explicitly or implicitly contained in Act’s structure and purpose, needed for finding of
preemption; federal laws governing net weight labeling of flour preempt state law because uniformity
required to achieve purposes of federal acts); De Canas v. Bica, 424 U.S. 351, 357 (1976) (demonstration
that “complete ouster” of state authority was “clear and manifest purpose of Congress” necessary for
conclusion that congressional enactment of immigration law intended to preempt harmonious state
regulation of alien employment); see Goldstein v. California, 412 U.S. 546, 570-71 (1973) (state statute
making record piracy a criminal offense not preempted by federal copyright laws; congressional silence in
area leaves states free to act).
40. See De Canas v. Bica, 424 U.S. 351, 359-60 (1976) (comprehensiveness of federal scheme regulating
immigration and naturalization cannot alone provide basis for finding of occupation; complexity of subject
matter addressed by Congress mandated detailed statutory scheme apart from considerations of
preemptive intent); New York State Dep’t of Social Servs. v. Dublino, 413 U.S. 405, 415 (1973)
(preemption cannot be inferred merely from comprehensive nature of federal work incentive provisions for
AFDC program; modern legislation often requires intricate but not necessarily exclusive congressional
action). In Ray v. Atlantic Richfield Co. the Court suggested that a pervasive scheme of federal regulation
might indicate that Congress has precluded supplementary state regulation. 98 S. Ct. 988, 994 (1978)
(quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)). Nonetheless, examination of the
Court’s holding reveals that a pervasive scheme may preclude state enactments only with regard to a
specific area addressed by the federal regulations, but not with respect to related subjects untouched by the
federal program. The Court invalidated safety provisions of the Washington Tanker Law because the Ports
and Waterways Safety Act of 1972 mandates comprehensive federal design and construction standards and
reveals a clear intent that uniform federal standards should displace different or more stringent state
standards. Id. at 995-97. On the other hand, the Court upheld the state’s tug escort requirements despite
the fact that the Secretary of Transportation had selectively issued operating rules for vessel traffic and had
published an advance notice of proposed rulemaking regarding tug escorts. Id. at 1000-02. Because the
Secretary is authorized but not required to regulate tug escorts and vessel traffic safety, the state’s
requirement remained effective, at least until the Secretary adopts federal regulations for tug escorts or
unequivocally decides against taking this course of action. Id. at 1002. Thus, the pervasive nature of the
federal program for design and construction standards does not automatically preclude state action in the
area of vessel traffic safety.
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It is evident that Congress has not clearly indicated its intent to occupy the
entire field of housing maintenance standards in HUD-acquired properties.
The only relevant statutory provision simply authorizes HUD to establish
suitable agencies for the management of such properties, or to contract for
such services; it does not specifically address the manner in which HUD is to
deal with the properties it acquires by foreclosure.41 If this provision vested in
the HUD Secretary unlimited discretion to handle acquired properties in any
manner, it would be plausible to contend that Congress sought to occupy the
entire field of housing maintenance standards in acquired properties. Al
though the provision does specify a range of techniques the Secretary may
employ to deal with acquired properties,42 most courts reject the view that the
Secretary has unlimited authority and confine the exercise of discretion to
actions that foster the national housing policy.43 It is therefore apparent that

41. 12 U.S.C. § 1713(1) (1976):

Notwithstanding any other provisions of law relating to the acquisition, handling or disposal
of real and other property by the United States, the Secretary shall also have power, for the
protection of the interests of the General Insurance Fund, to pay out of the General Insurance
Fund all expenses or charges in connnection with, and to deal with, complete, reconstruct
rent, renovate, modernize, insure, make contracts for the management of, or establish suitable
agencies for the management of, or sell for cash or credit or lease in his discretion, any
property acquired by him under this section ....
The Secretary is also authorized to acquire properties through foreclosure in order to extinguish mortgage
indebtedness. Id. § 1713(k); see note 10 supra and accompanying text; note 283 infra.
42. See note 41 supra.
43. In Cole v. Lynn the court, in granting a preliminary injunction against HUD’s demolition of a
section 236 apartment complex that HUD acquired by foreclosure, noted that it was “far from clear” that
12 U.S.C. § 1713(1), see note 41 supra, authorizes the Secretary to demolish useful buildings that serve a
vital housing need. 389 F. Supp. 99, 102 & n.3 (D.D.C. 1975), enforced sub nom. Cole v. Hills, 396 F. Supp.
1235 (D.D.C. 1975), affd sub nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir. 1977), cert, granted, 98 S. Ct.
3087 (1978). The court required that the demolition decision include full consideration of all available
options to effectuate national housing policy. 389 F. Supp. at 103. It also stressed that HUD’s statutory
mandate does not evaporate when it acquires a foreclosed project and that action taken in conflict with
national housing policy is impermissible. Id. at 102; see Kent Farm Co. v. Hills, 417 F. Supp. 297, 301-02
(D.D.C. 1976) (HUD must apply its foreclosure policy in reasoned, nonarbitrary manner consistent with
congressional intent; in exercising discretion to foreclose under 12 U.S.C. § 1713(k), HUD cannot ignore
its overall responsibilities under various congressional enactments to further national housing policy); cf.
Brown v. Lynn, 385 F. Supp. 986, 998-1000 (N.D. Ill. 1974) (allegation that national housing policy
contravened by HUD’s refusal to implement forbearance relief for low income mortgagors of single-family
homes states valid claim against HUD; HUD policy that precipitates unwarranted foreclosures would
constitute abuse of discretion because formulation of foreclosure policy not left solely to Department’s
discretion), motion to reconsider denied, 392 F. Supp. 559 (N.D. Ill. 1975); Manners v. Secretary of HUD,
333 F. Supp. 829, 832-35 (E.D.N.Y. 1971) (although every provision in entire complex of housing
legislation must be construed in light of overall purposes of social betterment, Secretary’s dominant interest
in acquiring properties in most manageable form in terms of national housing policy permits establishment
of general rule of vacant delivery of foreclosed one-to four-family properties). But see Alexander v. HUD,
555 F.2d 166, 171 (7th Cir. 1977) (general congressional objectives do not impose on HUD fixed obligation
to maintain suitable dwellings), cert, granted. 98 S. Ct. 3087 (1978); cf. Massachusetts v. Hills, 437 F. Supp.
351, 352 (D. Mass. 1977) (dictum) (12 U.S.C. § 1710(g) grants Secretary right to determine how to deal
with properties acquired under that section). Under 12 U.S.C. § 1710(g), the Secretary has authority to
deal with one-to four-family acquired properties in essentially the same manner as multifamily properties
under 12 U.S.C. § 1713(1). Unlike section 1713(1), however, section 1710(g) does not bestow on the
Secretary the right to manage or contract to manage properties.
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the statute of its own force does not satisfy the specific intent to preempt
required by recent Supreme Court cases.44 Similarly, the legislative history
does not provide any additional indication that Congress intended to occupy
the entire field of housing maintenance standards for acquired properties.
Although the national housing policy of providing decent, safe, and
sanitary housing delineates the broad contours of the standard of mainte
nance with which all HUD housing must comply,45 the policy itself cannot be
viewed as an indication of congressional intent to preempt all complementary
state regulation. If Congress had intended to preempt all state regulation, it
undoubtedly would have conveyed this view more directly. By confining its
directives to the requirement that HUD exercise its authority “consistently”
with the national housing policy,46 and by further explaining that all federal
activities at the regional and local level should be administered “within the
letter and the spirit” of that policy,47 Congress implicitly has shown its
willingness to permit concurrent, complementary state regulation.
Although most courts formulate the preemption question in terms of
congressional intent, the role of a federal regulatory agency may determine
whether a statute is validly preempted.48 The mere existence of a federal
regulatory agency is not dispositive of the occupation of the field question.49
Courts, however, often examine agency policies or congressional objectives in
creating the particular agency in order to clarify or infer “congressional
intent.”50 Congressional intent is most easily inferred when Congress dele
gates power to a federal agency, which duly adopts regulations pursuant to
this authority. In this situation the regulations carry the same weight as a self
executing federal statute.51 Consequently, validly issued regulations that are

44. See notes 38-40 supra and accompanying text.
45. See S. Rep. No. 84, 81st Cong., 1st Sess. 9-10, reprinted in [1949] U.S. Code Cong. & AD. News
1550, 1559-60 (declaration of national housing policy can provide the necessary guidelines for concerted
efforts by industry, labor, communities, and the federal government to alleviate the national housing
problem). For a discussion of national housing policy, see notes 6-9 supra and accompanying text; notes
237-38 infra and accompanying text.
46. S. Rep. No. 84, supra note 45, at 9, reprinted at 1559. The national housing policy is found at 42
U.S.C. §§ 1437, 1441 (1970 & Supp. V 1975).
47. See S. Rep. No. 84, supra note 45, at 9, reprinted at 1559.
48. See Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 1002 (1978) (federal regulation by Transportation
Secretary regarding tug escorts may preempt state statute, but state law valid at least until Secretary issues
tug escort regulations or decides against their promulgation); L. Tribe, supra note 34, § 6-26, at 386
(consideration of implications of regulatory agency presence necessary for correct application of
preemption principles). See generally Wallach, Whose Intent? A Study of Administrative Preemption: State
Regulation of Cable Television, 25 Case W. Res. L. Rev. 258, 259-60, 265-77 (1975).
49. L. Tribe, supra note 34, § 6-26, at 388; see Farmer v. United Bhd. of Carpenters Local 25, 430 U.S.
290, 302-04 (1977) (despite existence of NLRB, state court has jurisdiction of union member’s tort action
because potential for interference with federal labor relations policy insufficient to counterbalance
legitimate state interests); Head v. New Mexico Bd. of Examiners in Optometry, 374 U.S. 424, 429-32
(1963) (despite comprehensive program of federal regulation under Federal Communications Act, nature
of regulatory power given FCC indicates Congress did not intend grant of authority to supplant all detailed
state regulation of professional advertising practices).
50. See L. Tribe, supra note 34, § 6-26, at 386; Note, Federal Pre-emption of State Laws: The Effect of
Regulatory Agency Attitudes on Judicial Decisionmaking, 50 Ind. L.J. 848, 855-63 (1975).
51. Such regulations bear the force of law if they are validly issued. Morton v. Ruiz, 415 U.S. 199, 235
(1974); Rodway v. United States Dep’t of Agriculture, 514 F.2d 809, 814 (D.C. Cir. 1975). They must also
be consistent with the governing legislation. Morton v. Ruiz, 415 U.S. at 232; General Servs. Administra
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consistent with the agency’s governing legislation and that comport with
prevailing preemption standards may displace inconsistent state law.52 Most
courts view agency action of this nature as the logical extension of Congress’
delegation to the agency of jurisdiction in a given field.53
Even if an agency has not promulgated preempting regulations, courts,
when analyzing a preemption question, often place considerable weight on
informal agency views and policies.54 It is doubtful, however, that informal
agency policies alone can constitute the requisite preemptive intent, unless
additional evidence is available that indicates Congress intended to occupy
the entire field.55 At a minimum, the informal expressions of a federal agency
tion v. Benson, 415 F.2d 878, 880 (9th Cir. 1969); see 515 Assoc, v. City of Newark, 424 F. Supp. 984, 991
(D.N.J. 1977) (HUD preemption regulations valid if rules are reasonable, within delegated authority, and
issued pursuant to proper procedures).
52. See Free v. Bland, 369 U.S. 663, 668 (1962) (Treasury regulations creating survivorship rights in
United States savings bonds constitute federal law preempting conflicting state community property law);
515 Assoc, v. City of Newark, 424 F. Supp. 984, 987-88, 991-92 (D.N.J. 1977) (valid HUD regulations, 24
C.F.R. §§ 403.1-.5 (1977), preempted conflicting local rent control ordinance); cf. Ray v. Atlantic
Richfield Co., 98 S. Ct. 988, 1002 (1978) (state law valid until Secretary issues preempting regulations on
subject or decides against their promulgation); TV Pix, Inc. v. Taylor, 304 F. Supp. 459, 465-66 (D. Nev.
1968) (state statute regulating community antenna television systems as public utilités valid until FCC
exercises power to regulate field), affd mem., 396 U.S. 556 (1970). See generally Wallach, supra note 48, at
265-66.
53. Wallach, supra note 48, at 266.
54. See New York State Dep’t of Social Servs. v. Dublino, 413 U.S. 405, 417-21 (1973) (without
compelling indications of wrong interpretation, court should follow agency construction of statute; HEW
position that state rules are valid supports view that Congress did not intend to preempt); Goldstein v.
California, 412 U.S. 546, 567-69 (1973) (consistent interpretation by courts, by agency charged with
administering statute, and by Congress illustrates that Congress did not occupy total field of copyright
protection); Northern States Power Co. v. Minnesota, 447 F.2d 1143, 1152 (8th Cir. 1971) (appropriate to
give “respectful consideration” to Atomic Energy Commission’s construction of statute in determining
whether federal government has exclusive authority to regulate radioactive releases from nuclear power
plants), affd mem., 405 U.S. 1035 (1972); Note, supra note 50, at 848 (courts increasingly defer to position
of appropriate federal agency when Congress delegates broad regulatory powers to agency without
expressly addressing preemption issue). See generally Hirsch, supra note 33, at 524-25; Note, supra note 50,
at 848-63; Note, Pre-emption of Local Rent Control Laws by HUD Regulation, 45 Fordham L. Rev. 651,
654-56 (1976); Note, Pre-emption as a Preferential Ground: A New Canon of Construction, 12 Stan. L.
Rev. 208, 216-17(1959).
55. See Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 996-1002 (1978) (advance notice of proposed
rulemaking in area of permissive agency regulation does not preempt provisions of state law regulating tug
escorts; however, statutory scheme that mandates comprehensive federal construction regulations
preempts state construction standards because it indicates Congress intended national standards);
Bethlehem Steel Co. v. New York State Labor Relations Bd., 330 U.S. 767, 773-74 (1947) (dictum) (state
law not precluded either by minimal agency action when statute allows extensive federal regulation or by
agency inaction on particular segment within extensively regulated field; congressional delegation of power
to agency without action by agency may preclude state action if clear that Congress intended to occupy
entire field); Napier v. Atlantic Coast Line R.R., 272 U.S. 605, 613 (1926) (ICC’s failure to exercise fully
authority conferred by Boiler Inspection Act not relevant to determination whether Act precluded state
requirement of safety equipment not required by ICC; state legislation precluded because Act intended to
occupy field); Hirsch, supra note 33, at 542, 551-52 (Supreme Court makes “congressional intent”
determinative of agency preemption question; Court respects clear expression of “agency intent” only
when Congress has expressly authorized interagency cooperation or when state regulation reflects distinct
local need); cf. 515 Assoc, v. City of Newark, 424 F. Supp. 984, 992 (D.N.J. 1977) (court cannot lightly
infer congressional intent to permit administrative agency to “alter . . . delicate state-federal balance” by
preempting local laws enacted pursuant to state’s police power).
In response to the Court’s reliance on “congressional intent” and its concomitant refusal to consider
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must convey a clear and specific intent to preempt, consonant with prevailing
preemption standards and consistent with the agency’s statutory mandate.56
The mere existence of the Department of Housing and Urban Development
does not alter the conclusion that tenants in HUD-acquired projects may
raise breach of a warranty of habitability as a defense in a suit by HUD for
possession of the premises. Congress has not required HUD to promulgate
regulations that would define landlord and tenant responsibilities in acquired
projects. In the absence of such a mandatory regulatory scheme, it is
inappropriate for a court to infer a congressional intent to preempt solely
from HUD’s extensive statutory duties in the housing field.57
HUD regulations and policies similarly fail to establish a clear intent to
preempt local housing codes. Indeed, they reveal that the Department
expressly recognizes its obligation to comply with local standards.58 HUD is
well aware of the preemption question and is familiar with the procedures it
must follow in order to occupy the field and oust complementary state
regulations. For example, when HUD sought to preempt the entire field of
rent regulation for subsidized, insured projects, it promulgated a series of
regulations that expressly preclude state and local rent control boards from
interfering with rents in HUD projects.59 These regulations specifically state
that “the Department concludes that it is in the national interest to preempt,
and it does hereby preempt, the entire field of rent regulation by local rent
agency intent determinative, several commentators have suggested that both agency intent and congres
sional intent should constitute the focus of the Court’s inquiry. See Hirsch, supra note 33, at 549-54;
Wallach, supra note 48, at 275-76.
56. Although the Supreme Court has not specifically addressed this issue in its recent cases, the
stringent standard for preemption that is demanded of Congress, see notes 38-40 supra and accompanying
text, implies that agencies must be held to the same showing of specific intent. See Note, supra note 38, at
1210-12, 1219 (CAB has not manifested type of specific intent to preempt required by Goldstein and
Dublino). Professor Wallach has suggested a two-tier analysis that examines whether Congress intended to
grant broad powers to the agency over a general regulatory area and whether the agency has manifested an
unambiguous intent to preempt, either by regulation or declaration. Wallach, supra note 48, at 275-76. This
model presumes that the agency’s action is consistent with the scope of the agency’s mandate from
Congress, with basic constitutional limitations, and with other congressional legislation. Id. at 276 n.84.
See generally Note, Shifting Perspectives, supra note 34, at 639-49.
57. See notes 40, 48-50 supra and accompanying text.
58. See notes 67-70 infra and accompanying text.
59. 24 C.F.R. §§ 4O3.l-.13 (1977). The regulations preempted the entire field of rent control for
subsidized insured projects. Id. §§ 403.1(a), 403.9. Rents in unsubsidized insured projects are preempted
only when HUD determines that the delay or decision of the rent control board or other authority
jeopardizes HUD’s economic interest in a project. Id. §§ 403.1(a), 403.5.
Although the regulations give HUD exclusive jurisdiction over rent regulation of HUD-owned projects,
id. §§ 403.1(a), 403.12, they do not invalidate the rent-withholding options that are permitted by some
states’ warranties of habitability. HUD may contend that these provisions occupy the field and thus
prevent HUD tenants from withholding some of their rent. A more plausible interpretation is that the
regulations give HUD only the more limited right to establish overall project rental levels. As employed in
the regulations, rent regulation refers to the action of a rent control board or other local authority to limit
the maximum rental amount a landlord may charge. See id. §§ 403.1-. 13. The regulations do not address a
tenant’s failure to pay the full amount due in a timely fashion. Therefore, under prevailing preemption
standards, the regulations do not convey a clear intent to displace the rent withholding options of some
states’ warranties. Even if they prevented tenants from withholding rent, the regulations do not occupy the
field of habitability standards in acquired projects. Therefore, if tenants avoid use of the procedural device
of rent withholding, they may still institute an affirmative suit to enforce the substantive requirements of
the warranty of habitability.
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control boards, ... or other authority, acting pursuant to state or local law
as it affects projects covered by this subpart.”60 In light of the specificity with
which HUD has expressed preemptive intent in analogous situations, its
failure to promulgate a preempting regulation for maintenance standards in
acquired projects strongly suggests that HUD does not intend to supersede
state law in this area.61
Although HUD has claimed in an agency handbook that an acquired
property may be operated “in a manner ... in the best interest of the
Secretary,”62 this statement does not convey the clear intent to displace state
law that is necessary to meet the prevailing Supreme Court preemption test.
The handbook does not expressly indicate that this manner of operation
differs in any substantial degree from the standard that would be required of
HUD by a state warranty of habitability. Furthermore, this statement is
contained in an unpublished agency handbook that has not been adopted
under the rulemaking procedures of the Administrative Procedure Act.63
Nothing in the handbook indicates that HUD intended it to carry the force
and effect of law. Therefore, provisions of the handbook cannot be considered
binding.64 In the absence of other, more revealing indications of congressional
intent, it is doubtful that an ambiguous statement contained in a handbook of

60. Id. § 403.9; see id. § 403.1(b) (“Any [inconsistent] state or local law, ordinance, or regulation is
without force and effect.”); id. § 403.1(c) (purpose of HUD to bar all rent control board actions “that
would in any way frustrate the purpose or effect of these regulations or that would in any way delay,
prevent or interfere with the implementation of any increase in rental charges approved by HUD”).
HUD based its conclusion that preemption was in the national interest upon an express finding that it
was both necessary and desirable to minimize defaults and to assist mortgagors “to preserve the continued
viability of these projects as a housing resource for low-income families.” Id. § 403.9. The Department also
sought to protect the federal government’s economic interest in the projects. Id.
61. HUD regulations for acquired multifamily properties only address the manner in which HUD is to
dispose of such properties, not how it is to operate them. See id. §§ 290.1-.60.
62. Handbook, supra note 30, (| 58(c)(4) (after Secretary acquires project, mortgage is eliminated and
project no longer subject to section of Act under which it was originally insured; “project shall then be
operated in a manner which shall be in the best interest of the Secretary”).
63. 5 U.S.C. § 553 (1976).
64 Although courts do not treat this issue uniformly, most hold that a handbook is not binding if it was
not issued pursuant to the rulemaking provisions of the Administrative Procedure Act and if the agency
does not intend it to have the force of law. See Roberts v. Cameron-Brown Co., 556 F.2d 356, 360-61 (5th
Cir. 1977) (HUD’s decision not to publish handbook relating to servicing of mortgages prevents document
from having force and effect of law); Brennan v. Ace Hardware Corp., 495 F.2d 368, 376 (8th Cir. 1974)
(procedures specified in Labor Department handbook, not published in Federal Register and not intended
by agency to have force and effect of law, are not binding on Secretary); Feldman v. HUD, 430 F. Supp.
1324, 1327-28 (E.D. Pa. 1977) (HUD handbook not binding on agency because not published in Federal
Register and intended mainly for use by HUD staff; HUD leaflet or circular containing instructional aids to
borrowers also ineffective to bind agency); Brown v. Lynn, 385 F. Supp. 986, 998 (N.D. Ill. 1974)
(foreclosure guidelines contained in HUD handbook not issued pursuant to Administrative Procedure Act
ineffective to bind mortgagees), motion to reconsider denied, 392 F. Supp. 559 (N.D. Ill. 1975). But see
Thorpe v. Housing Auth. of Durham, 393 U.S. 268, 274-75 (1969) (HUD circular mandating pre-eviction
notification procedures, issued as modification to manual promulgated pursuant to HUD’s rulemaking
power, binding on agency; agency handbooks and leaflets containing technical suggestions, instructions,
and items for consideration not binding); Estrada v. Hills, 401 F. Supp. 429, 437-38 (N.D. Ill. 1975) (unlike
private party who is entitled to advance notice of rules, HUD officials who maintained vacant building in
hazardous condition are bound by mandatory language in disposition handbook, which was not published
in Federal Register).
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this nature can provide the requisite showing of preemptive intent.65 If HUD
desires to preempt state law, it should communicate its view more clearly by
promulgating an express regulation to this effect.66
Several HUD policies and procedures encourage compliance with state law
and thus indicate that HUD does not intend to preempt local housing code
standards for acquired properties. For instance, in the repair program that
HUD undertakes either before or after it acquires a multifamily project, it
acknowledges “a major responsibility ... to assure compliance with local
codes and standards especially in those areas where local codes are in effect
and are being actively enforced.”67 Specifications for the repair program must
65. See note 55 supra and accompanying text.
66. It is far from clear that the Handbook provision would preempt state law even if it were enunciated
in a duly promulgated regulation, instead of a handbook that is not binding. For a regulation to carry the
weight of a self-executing federal statute, it must be promulgated within the proper exercise of power
delegated to the agency and must be consistent with the governing legislation. See Wallach, supra note 48,
at 265-66, 275-76, 276 n.84; note 51 supra and accompanying text. Thus, although HUD may oust state
regulation, it may not institute in its place a federal standard that is inconsistent with the Department’s
governing legislation. The National Housing Act authorizes the HUD Secretary to promulgate rules to
carry out the provisions of the mortgage insurance programs. 12 U.S.C. § 1715b (1976). The Secretary
must, however, exercise all of her duties consistently with the national housing policy. See note 8 supra and
accompanying text. Furthermore, she cannot ignore the statutory mandate of providing decent, safe, and
sanitary housing. See notes 6-9 supra and accompanying text. Consequently, it is questionable whether a
federal regulation may support HUD’s operation and management of acquired properties in blatant
disregard of basic habitability standards. One circumstance under which this kind of policy might be
tolerated is when there is a showing that such practices were required to impose the fewest obstacles to
HUD’s effectuating the overall purposes of the national housing legislation. See Manners v. Secretary of
HUD, 333 F. Supp. 829, 832-33 (E.D.N.Y. 1971) (every provision in entire complex of housing legislation
must be construed with regard to overall purposes of social betterment; Secretary’s dominant interest in
acquiring properties in most manageable form in terms of national housing policy permits establishment of
general rule of vacant delivery of foreclosed properties). It is doubtful, however, that HUD could justify
such a patently counterproductive approach to the execution of its duties.
67. Handbook, supra note 30, * 28. Although HUD undertakes the repair program to implement its
primary objective of disposing of acquired properties as soon as possible and at the highest price currently
obtainable in the market, id. 21, repair policies are to be developed “to meet the normal landlord-tenant
relationship,” id.
175(b), and to place the property in “safe and habitable condition, suitable for
occupancy, to meet market sales demand and any building codes which are actively being enforced,” id. H
246(a). The repairs are limited to those necessary to meet market sales demand, to place the heating,
plumbing, electrical systems, and roof and windows in proper working condition, and to assure that no
structural or health hazard exists. Id. Nonetheless, HUD has indicated that this includes an extensive
range of duties. For example, the management broker hired to manage HUD’s acquired properties, at
minimum, is required to: (1) maintain the grounds and keep them clear of trash and debris; (2) keep all
public entrances and halls, including the carpeting, clean and in good repair; (3) decorate units on a
regularly scheduled basis; (4) collect trash on a regular basis; (5) maintain appliances and equipment in
proper operating condition; (6) furnish heat or air conditioning as required by the season; and (7) take
prompt steps to correct structural deficiencies, such as leaking roofs and windows and hazardous walks
and steps. Id. 210(a).
Although these maintenance provisions are similar to many of the requirements of the warranty of
habitability, see notes 78-79 infra and accompanying text, they are not sufficiently pervasive to occupy the
field of maintenance standards for acquired properties. In addition, HUD specifically states that the
landlord’s maintenance obligations are not limited to the items enumerated above. Handbook, supra, V
210(a). These provisions also fail to convey a clear and specific intent to preempt state standards, especially
because other provisions in the same handbook favor compliance with local standards. See notes 68-70
infra and accompanying text. Finally, such provisions are contained in an agency handbook, not a duly
promulgated regulation. In the absence of other, more authoritative expressions of congressional intent to
preempt, an ambiguous statement of agency policy is insufficient to preempt state law. See notes 55, 65-66
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include those items that will eliminate code deficiencies,*68 and all HUD repair
contracts must contain certification by the contractor of compliance with
local code requirements.69 In addition, the lease that tenants in acquired
projects must sign imposes firm responsibilities on the landlord to keep the
property in good repair.70 These informal expressions of agency policy
reinforce the conclusion that neither HUD nor Congress has occupied the
entire field of habitability standards in HUD-acquired properties and that
state law should define HUD’s duties.
The Conflict Ground.
Although neither Congress nor HUD has
expressly or impliedly preempted state regulation of habitability standards in
acquired properties by occupying the entire field of regulation, state law may
also be displaced to the extent it conflicts with the operation of a federal
supra and accompanying text.
68. Handbook, supra note 30, <! 28.
69. Id. V 28(a). HUD mandates strict compliance with this provision. Id.
70. Id. 1! 210. The lease also requires the tenants to maintain the premises in clean and sanitary condition
and to comply with all laws and health and police requirements respecting the premises. Id. app. 10
(month-to-month lease), app. 11 (term lease). It would be inequitable to demand that tenants adhere to the
specifications of local law while simultaneously exempting HUD from these strictures. See City of
Philadelphia v. Page, 363 F. Supp. 148, 153-54 (E.D. Pa. 1973) (dictum) (government should not be placed
in “privileged” position; purchasers of § 221(d)(2) homes entitled to expect more from own government
than from ordinary seller dealing at arms length), motion to vacate denied, 373 F. Supp. 453 (E.D. Pa.
1974).
Although the leases stipulate that tenants are not entitled to damages or a rent abatement due to
temporary mechanical breakdowns or to a landlord’s temporary failure to furnish agreed-upon services,
there is no reason to construe this provision any differently than it would otherwise be interpreted if a
private party, rather than the federal government, were the landlord. See notes 107, 133, 168 infra and
accompanying text. Under the implied warranty of habitability doctrine, the relevant provisions of the
housing code are implied in the lease of every tenant, and these duties may not be waived or shifted by
agreement. Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1081-82, 1082 n.58 (D.C. Cir.), cert, denied,
400 U.S. 925 (1970); see Green v. Superior Court, 10 Cal. 3d 616, 625 n.9, 517 P.2d 1168, 1173 n.9, 111 Cal.
Rptr. 704, 709 n.9 (1974) (public policy requires that landlords generally may not negate warranty of
habitabilty by use of their superior bargaining power); Boston Hous. Auth. v. Hemmingway, 293 N.E.2d
831, 843 (Mass. 1973) (warranty based on state sanitary code and local health regulations cannot be waived
by provision in lease or rental agreement); Foisy v. Wyman, 83 Wash. 2d 22, 28-29, 515 P.2d 160, 164-65
(1973) (although tenant aware of defects at time he rented premises and amount of rent owed was
subsequently reduced, tenant protected by warranty of habitability because this kind of bargaining
contrary to public policy and purposes of warranty doctrine). But see Kline v. Burns, 111 N.H. 87, 93, 276
A.2d 248, 252 (1971) (whether tenant waived defects one factor to be considered in deciding whether
warranty of habitability has been breached); cf. Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 366, 280 N.E.2d
208, 217-18 (1972) (whether tenant’s signed statement accepting condition of premises precludes tenant’s
affirmative defense of warranty of habitability was relevant to issue whether rent owed and should not have
been stricken from tenant’s answer to landlord’s complaint); Mease v. Fox, 200 N.W.2d 791, 796-97 (Iowa
1972) (breach might not be material if tenant “voluntarily, knowingly and intelligently” waived defects).
Most jurisdictions also prohibit waiver of a statutorily imposed warranty of habitability that is based on a
local housing code. See, e.g., Ariz. Rev. Stat. Ann. § 33-1324 (West 1974) (landlord and tenant may not
agree either that tenant must perform repairs necessary to secure landlord’s compliance with requirements
of applicable building or housing codes materially affecting health and safety or that tenant must undertake
repairs necessary to put premises in habitable condition); Conn. Gen. Stat. Ann. § 47a-7 (West 1978)
(same); Fla. Stat. Ann. § 83.47 (West Supp. 1978) (provision in rental agreement void and unenforceable
to extent it attempts to waive rights, remedies, or requirements set forth in Landlord and Tenant Act or
precludes any liability of landlord to tenant arising under law). Therefore, the lease provisions do not
preclude tenants from receiving a rent abatement under a state’s warranty of habitability.
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program.71 Under the prevailing formulation of the doctrine, the proper
approach is attempted reconciliation of the state and federal schemes.72 State
law will be superseded only if there is an actual, inevitable, and substantive
conflict between state and federal law,73 such as when compliance with both
regulations is a physical impossibility74 or when state law conflicts with the
congressional objectives that underlie a federal statute.75 A finding of conflict,

71. See, e.g., Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 994-95 (1978); Jones v. Rath Packing Co., 430
U.S. 519, 525-26 (1977); De Canas v. Bica, 424 U.S. 351, 357 n.5 (1976); Florida Lime & Avocado
Growers, Inc. v. Paul, 373 U.S. 132, 141-43 (1963). See generally Note, Shifting Perspectives, supra note 34,
at 624, 626.
72. De Canas v. Bica, 424 U.S. 351, 357 n.5 (1976) (dictum); Merrill Lynch, Pierce, Fenner & Smith,
Inc. v. Ware, 414 U.S. 117, 127 (1973); see Exxon Corp. v. Governor of Maryland, 98 S. Ct. 2207, 2216-18
(1978) (similarity between basic policy of state oil conservation statute and Robinson-Patman Act
precludes Court from inferring a congressional intent to preempt state law); New York State Dep’t of
Social Servs. v. Dublino, 413 U.S. 405, 421 (1973) (case for preemption less persuasive when coordinate
state and federal efforts with common purposes exist in complementary administrative framework); note
38 supra and accompanying text.
73. See Exxon Corp. v. Governor of Maryland, 98 S. Ct. 2207, 2217 (1978) (hypothetical conflict
between uniform price reduction requirement of state oil conservation statute and competition require
ments of Robinson-Patman and Sherman Acts insufficient to warrant preemption; Court’s decisions
prohibit creation of nonexistent conflicts); Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 994 (1978) (state
pilotage license provisions preempted by federal statute expressly forbidding imposition of different or
more stringent state regulations; state tug escort regulations not preempted by federal statute authorizing
promulgation of federal regulations, at least until Secretary issues regulations or decides against their
promulgation); Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 490-92 (1974) (state trade secrets law for
patentable inventions not preempted, because extension of state protection unlikely to conflict with federal
policy favoring disclosure of patentable inventions); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware,
414 U.S. 117, 134-37 (1973) (stock exchange rule requiring employee wage arbitration, promulgated
pursuant to federal securities act, does not preempt state law because exchange rule irrelevant to objectives
of federal act and Congress intended continued state control over employment practices); New York State
Dep’t of Social Servs. v. Dublino, 413 U.S. 405, 423 n.29 (1973) (conflicts “should be of substance and not
merely trivial or insubstantial”; state work rules prescribing additional AFDC eligibility requirements not
necessarily preempted by Social Security Act); L. Tribe, supra note 34, § 6-24, at 377 (state law must yield
to federal law when federal law is “in actual conflict" with state law); Note, Shifting Perspectives, supra
note 34, at 653 (Supreme Court’s recent decisions indicate state legislation will be sustained when conflict
unripe or peripheral to purposes of federal statute); cf. Goldstein v. California, 412 U.S. 546, 554-55 (1973)
(not mere possibility of inconvenience but actual, immediate constitutional repugnancy required to infer
preclusion of state action from constitutional grant of copyright power to Congress; appropriate
consideration is whether conflicts are inevitable).
Although the Court in De Canas v. Bica stated in dictum that the Supremacy Clause requires
invalidation of state legislation that conflicts “in any manner” with federal law, it qualified its statement by
adding that absent exclusivity or repealing provisions, preemption should occur only to the extent
necessary to effectuate the purposes of the federal scheme, because reconciliation is the proper approach.
424 U.S. 351, 357 n.5 (1976). Therefore, De Canas supports rather than negates the view that conflicts must
be of substance to warrant a finding of preemption. See Kargman v. Sullivan, 558 F 2d 612, 614 (1st Cir.
1977) (per curiam) (analysis of Supreme Court’s recent cases shows that existence of conflict requires
preemption only when need for national uniformity present; otherwise state interests may outweigh
federal).
74. Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 994 (1978) (quoting Florida Lime & Avocado Growers,
Inc. v. Paul, 373 U.S. 132, 142-43 (1963)) (“[Cjonflict will be found ‘where compliance with both federal
and state regulations is a physical impossibility . . . .’”); Florida Lime & Avocado Growers, Inc. v. Paul,
373 U.S. at 142-43 (despite similarity between state statute prohibiting transportation and marketing of
avocados and federal maturity standards, state law valid because dual compliance not impossible and
federal uniformity not required); see L. Tribe, supra note 34, § 6-24, at 377-78.
75. Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 994-95, 998 (1978) (quoting Hines v. Davidowitz, 312
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however, does not automatically invalidate all state regulation of the subject
matter; state regulation is negated “ ‘only to the extent necessary to protect
the achievement of the aims of the federal law.”*
76
In states that have imposed a warranty of habitability, the warranty
complements and fosters the objectives of the national housing policy that
property be maintained in a decent, safe, and sanitary condition.77 Most states
consider that a landlord’s duties under the implied warranty doctrine are
satisfied by the landlord’s substantial compliance78 with the provisons of the
local housing code that materially relate to health and safety.79 Thus, not
U.S. 52, 67 (1941)) (conflict is present “where the state ‘law stands as an obstacle to the accomplishment
and execution of the full purposes and objectives of Congress”'; safety design provision of state law
displaced because enforcement would frustrate evident congressional intent to establish uniform national
standards for design of oil tankers); Jones v. Rath Packing Co., 430 U.S. 519, 526 (1977) (quoting Hines)
(same; state net weight labeling requirement invalid because it encourages market area variations in
amount of flour solids and thus prevents accomplishment of aim of federal packaging act to facilitate value
comparisons among similar products); Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 479-80 (1974);
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 229, 231 (1964).
The Court’s analysis does not always draw a clear distinction between preemption based on the
occupation of the field theory and preemption based on a conflict with a major purpose of a federal statute.
See Note, Shifting Perspectives, supra note 34, at 625 n.19. The concepts can best be understood by
recognizing that a situation in which there is frustration of a congressional intent for uniform national
regulation may lead a court to find either occupation or conflict or both. For an example of a case in which
such a situation was present, see Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 994, 996-1000 (1978).
76. De Canas v. Bica, 424 U.S. 351, 357 n.5 (1976) (quoting Merrill Lynch, Pierce, Fenner & Smith, Inc.
v. Ware, 414 U.S. 117, 127 (1973)); see Ray v. Atlantic Richfield Co., 98 S. Ct. 988, 995 (1978) (lower court
judgment overly broad in prohibiting state license requirements on all oil tankers because federal statute
leaves states at liberty to impose requirements on vessels engaged in foreign trade).
77. South Austin Realty Ass’n v. Sombright, 47 Ill. App. 3d 89, 94, 361 N.E.2d 795, 798 (1977) (because
purposes of Chicago Building Code “closely parallel” those of National Housing Act, HUD’s status as
agency of federal government does not relieve it of obligations imposed by local code); see note 81 infra and
accompanying text.
78. See, e.g., Javins v. First Nat’i Realty Corp., 428 F.2d 1071, 1082 n.63 (D.C. Cir.) (de minimis
violations not affecting habitability do not entitle tenant to rent reduction), cert, denied, 400 U.S. 925
(1970); Green v. Superior Court, 10 Cal. 3d 616, 637-38, 517 P.2d 1168, 1182-83, 111 Cal. Rptr. 704, 718-19
(1974) (substantial compliance with housing code standards materially affecting health and safety meets
landlord’s obligation; impeccable conditions not required); Boston Hous. Auth. v. Hemmingway, 293
N.E.2d 831, 844 n.16 (Mass. 1973) (isolated code violations may not render premises uninhabitable).
79. Green v. Superior Court, 10 Cal. 3d 616, 637-38, 517 P.2d 1168, 1182-83, 111 Cal. Rptr. 704,718-19
(1974); see Javins v. First Nat’i Realty Corp., 428 F.2d 1071, 1080-81 (D.C. Cir.) (standards of warranty
set forth in housing regulations), cert, denied, 400 U.S. 925 (1970); Winchester Management Corp. v.
Staten, 361 A.2d 187, 190-91 (D.C. 1976) (in absence of housing code provision making cool air in summer
vital to apartment use, tenants cannot withhold rent when landlord violates express provision of lease by
failing to provide air conditioning); Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 366, 280 N.E.2d 208, 217
(1972) (warranty satisfied by adherence to pertinent provisions of building code); King v. Moorehead, 495
S.W.2d 65, 75-76 (Mo. App. 1973) (landlord’s obligation fulfilled by substantial compliance with relevant
provisions of housing code; factors used to determine materiality of breach include, among others, nature
of defect and effect upon life, health, or safety).
Although in some jurisdictions non-housing code violations can sometimes constitute breach of an
implied warranty, violations of this nature must be related to health and safety or amount to constructive
eviction. See Mease v. Fox, 200 N.W.2d 791, 796-97 (Iowa 1972) (to constitute breach of warranty,
violation must render premises unsafe or unsanitary; factors for determining materiality include whether
defect violated housing regulations, nature and duration of defect, effect on safety and sanitation, age of
structure, amount of rent, whether tenant waived defect, and whether defect resulted from tenant abuse);
Kline v. Burns, 111 N.H. 87, 93, 276 A.2d 248, 252 (1971) (same except relevant factors exclude violation
of housing code and include age of structure and area in which premises are located).
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every violation of the local housing code triggers a rent abatement for the
tenants. As a result it is difficult to imagine how compliance with a warranty
of habitability, adopted to effectuate standards of decent housing by assuring
that local codes are enforced,80 frustrates the federal objectives of providing
decent housing. In fact, in comparable situations several courts have specifi
cally recognized the complementary nature of the two regulatory schemes
and have looked to local housing codes as a guide for giving content to these
federal objectives.81
A state’s warranty of habitability does not conflict with HUD’s objective of
reducing the inventory of HUD-owned projects.82 HUD’s authority to evict
tenants in order to convey an acquired property remains unfettered as long as
HUD’s course of action represents a reasoned decision that satisfies the
objectives of the national housing policy.83 Once HUD decides, however, to
keep a project occupied pending disposition and charges tenants rent in
exchange for agreed-upon services, it must comply with the state warranty of
habitability. Keeping the project in safe and sanitary condition might
inconvenience the operation of a federally owned project, but it certainly does
not substantially interfere with the Department’s ability to dispose of its
property promptly. On the contrary, as HUD itself has recognized, a wellmaintained project may be essential to attract potential investors.84 In
addition, HUD’s own regulations, handbooks, and governing legislation
contain many of the duties required of a landlord by state warranties of
habitability.85
Although it is unlikely that compliance with the requirements of a local
housing code would conflict with HUD operations, any inconsistency would
not necessarily cause preemption of state law. A minor inconvenience to
HUD does not constitute the substantial and inevitable repugnance to federal
law that courts require before invalidating a state law on the conflict
ground.86 Furthermore, if the inconsistency is more substantial and if it
80. See note 26 supra.
81. See Jones v. District of Columbia Redevelopment Land Agency, 499 F.2d 502, 509 n.22 (D.C. Cir.
1974) (local housing regulations are starting point in determining precise content of statutory standard of
“decent, safe, and sanitary”; practical adjustments should be made to reflect relocation agency function to
maintain residences only until permanent replacement housing becomes available for families it displaces),
cert, denied, 423 U.S. 937 (1975); Knox Hill Tenant Council v. Washington, 448 F.2d 1045, 1056 n.15,
1057 (D.C. Cir. 1971) (housing regulations constitute “at least a point of reference” for giving content to
statutory standard; standard to be interpreted and applied in light of local housing code); cf. South Austin
Realty Ass’n v. Sombright, 47 Ill. App. 3d 89, 94, 361 N.E.2d 795, 798 (1977) (purposes of Chicago
housing code “closely parallel” those of National Housing Act); Coleman v. United States, 311 A.2d 496,
498 (D.C. 1973) (federal standard and local code yield identical results).
82. This objective, which seeks to maximize return to the government’s mortgage insurance funds and
hence protect its financial interest, is codified in 24 C.F.R. § 290.10(a) (1977). In HUD’s Property
Disposition Handbook the Department states that its primary objective is “to dispose of all acquired
multifamily properties at the earliest possible date at the highest price obtainable in the current market.”
Handbook, supra note 30, 21.
83. See 24 C.F.R. §§ 290.10, 290.20 (1977); note 43 supra; notes 113, 288-93, 317 infra and
accompanying text.
84. See Handbook, supra note 30, f 246 (repairs and maintenance of acquired properties that will result
in “maximum sales appeal” to be undertaken); id. H 246(a) (repairs to include those “necessary to meet
market sales demand”).
85. See notes 6-9, 43, 67-70, 77-81 supra; notes 237-38, 239-46, 294 infra and accompanying text.
86. New York State Dep’t of Social Servs. v. Dublino, 413 U.S. 405, 423, 436 (1973); see notes 71-75
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actually, unavoidably, and irreconcilably conflicts with federal law, state law
would be preempted only to the extent necessary to protect the purposes of
the federal housing programs.87 Elements of the state warranty that do not
impermissibly conflict with the federal program remain in full force and
effect.88
INTERGOVERNMENTAL IMMUNITY

Because HUD is a federal agency, the constitutional doctrine of federal
government immunity from state regulation may shield HUD from suit as a
landlord.89 This doctrine can be traced to the Supreme Court’s decision in
McCulloch v. Maryland,90 which held that the Supremacy Clause91 prevented
Maryland from levying a stamp tax on notes issued by a national bank.92
Dicta in Chief Justice Marshall’s opinion suggested that the doctrine might
preclude state regulation as well as state taxation of federal instrumentali
ties.93
Subsequent development of this doctrine has made clear that state
legislation is invalid if it directs federal officials, instrumentalities, or agents to
act in a manner inconsistent with their appropriately delegated responsibili
ties.94 Nonetheless, not all state regulation of federal government activities is
supra and accompanying text.
87. See note 76 supra and accompanying text.
88. See notes 71-76 supra and accompanying text.
89. Although different from the doctrine of intergovernmental immunities, there is a doctrine that
“statutes which in general terms divest pre-existing rights or privileges will not be applied to a sovereign
without a clear expression or implication to that effect.” Hancock v. Train, 426 U.S. 167, 179 (1976)
(quoting United States v. UMW, 330 U.S. 258, 272 (1947) and United States v. Wittek, 337 U.S. 346, 35859 (1949)); Note, Immunity From Statutes of Limitations and Other Doctrines Favoring the United States as
Plaintiff, 55 Colum. L. Rev. 1177, 1190-91 (1955). Application of this “old and well-known rule”
prompted the Supreme Court in United States v. Wittek to strike a tenant’s defense to an eviction suit in
which it was alleged that the United States, as landlord of defense housing, had not complied with the
provisions of the District of Columbia Emergency Rent Act that were a precondition to recovery of
possession. 337 U.S. at 347-49. In reaching its conclusion, the Court carefully examined both the purpose
of the rent control legislation and the impact that application might have on the national defense housing
program. Id. at 347-68. The Court found no evidence that Congress thought landlords of federal housing
projects would engage in the rent gouging practiced by private landlords, which the Act was designed to
eliminate. Id. at 360. Certainly this case does not support the proposition that HUD is exempt from local
housing codes. Whether the United States is bound by a general statute should depend solely on whether
the policies prompting the statute are applicable to the federal government. Note, supra, at 1192. When the
reasons for most states’ adoption of a warranty of habitability are considered in light of HUD’s statutory
duties to provide sanitary housing, it becomes clear that HUD must comply with the state standard of
habitability. See notes 6-9, 26, 43 supra and accompanying text.
90. 17 U.S. (4 Wheat.) 316 (1819).
91. U.S. Const, art. VI, cl. 2.
92. 17 U.S. (4 Wheat.) at 435-37.
93. Id. at 436 (states lack power “by taxation or otherwise, to retard, impede, burden, or in any manner
control” the operations of federal legislation that implement powers vested in the general government).
94. See, e.g., Sperry v. Florida, 373 U.S. 379, 385 (1963) (state cannot prohibit, as unauthorized practice
of law, authorized activities of agent licensed by U.S. Patent Office to give patent advice); Paul v. United
States, 371 U.S. 245, 253 (1963) (state minimum wholesale price regulations for milk not applicable to
government suppliers, because state regulation conflicts with federal requirement of competitive bidding or
negotiation); Leslie Miller, Inc. v. Arkansas, 352 U.S. 187, 189-90 (1956) (per curiam) (private government
contractor not required to obtain state contract bidding license because compliance with state requirements
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barred by the intergovernmental immunity doctrine.95 Indeed, the doctrine’s
more recent formulation permits a state to regulate the activities of govern
ment contractors even though this might impose costs on the federal
government.96 Even when a federal instrumentality is the regulated party,97
courts have consistently sustained state regulation as long as it does not
discriminate against, conflict with, or unduly burden execution of the federal

would conflict with federal standard of “responsibility” and frustrate federal policy of selecting lowest
responsible bidder); Mayo v. United States, 319 U.S. 441, 446-48 (1943) (state law authorizing seizure and
subsequent sale of fertilizer on which state inspection fee was unpaid cannot be applied to U.S. government
fertilizer distributed in state pursuant to national conservation program); Arizona v. California, 283 U.S.
423, 451-52 (1931) (state prohibited from interference with construction of congressionally authorized
Boulder Dam); Johnson v. Maryland, 254 U.S. 51, 56-57 (1920) (U.S. Post Office employee authorized to
deliver mail by truck cannot be arrested and convicted under state law for driving without state license,
provided driving in performance of official duties). For a discussion of the intergovernmental immunity
doctrine in the taxation area, see Note, Federal Immunity from State Taxation: A Reassessment, 45 U. Chi.
L. Rev. 695 (1978).
Congress can, of course, consent to state regulation; ordinarily, however, Congress must make clear that
it intends to subject federal instrumentalities to local control. EPA v. California ex rel. State Water
Resources Control Bd., 426 U.S. 200, 227-28 (1976) (congressional amendments that require federal
installations to comply with local pollution control requirements to same extent as “any person” not
sufficiently clear and unambiguous to show Congress intended that operation of federal facilities would be
contingent upon securing state discharge permit); Hancock v. Train, 426 U.S. 167, 198 (1976) (clear and
unambiguous congressional intent required before federal facilities may be required to obtain state air
pollution permit without which state claimed facilities could not operate despite compliance with all
substantive state pollution standards). Congress responded to these two decisions by expressly requiring
federal installations to comply with state procedural as well as substantive requirements with respect to
control and abatement of air pollution and solid or hazardous waste disposal. 42 U.S.C.A. § 6961 (West
1977) (solid waste); id. § 7418 (West. Supp. 1977) (air pollution); see H.R. Rep. No. 294, 95th Cong., 1st
Sess. 12, reprinted in [1977] U.S. Code Cong. & Ad. News 1077, 1089-90 (air pollution); H.R. Rep. No.
1491, 94th Cong., 2d Sess. 45-51, reprinted in [1976] U.S. Code Cong. & Ad. News 6238, 6283-89 (solid
waste).
95. See, e.g., Hancock v. Train, 426 U.S. 167, 179-80 (1976) (neither supremacy clause nor plenary
powers clause precludes all state regulation that may affect federal government activities); Mayo v. United
States, 319 U.S. 441, 446 (1943) (dictum) (some federal activities may be affected by state regulation
without congressional consent if no interest in national uniformity); Johnson v. Maryland, 254 U.S. 51, 56
(1920) (Holmes, J.) (dictum) (in face of government silence, plausible that government employees are
subject to general local rules that affect how employment is performed, such as manner of turning at street
corners); Virginia v. Stiff, 144 F. Supp. 169, 171-73 (W.D. Va. 1956) (government driver may be criminally
prosecuted and fined for failing to obey reasonable state vehicle weight restrictions not inconsistent with
driver’s official duties); Murchison, Waivers of Intergovernmental Immunity in Federal Environmental
Statutes, 62 Va. L. Rev. 1177, 1181 & n.28 (1976) (intergovernmental immunity has not become an
absolute doctrine).
96. Penn Dairies, Inc. v. Milk Control Comm’n, 318 U.S. 261, 269, 271, 278 (1943) (state can refuse to
renew license of milk dealer who sold milk to United States in violation of state minimum price
requirements when otherwise applicable state regulations do not conflict with congressional policy);
Alabama v. King & Boozer, 314 U.S. 1 (1941) (nondiscriminatory state tax on gross receipt sales can be
applied to government contractor who purchases building materials even though government reimburses
contractor for added cost and title in materials ultimately vests in government).
97. Federal instrumentalities include every entity “so assimilated by the Government as to become one
of its constituent parts.” L. Tribe, supra note 34, § 6-29, at 395 n.3 (quoting United States v. Township of
Muskegon, 355 U.S. 484, 486 (1958)). The Supreme Court has characterized both national banks and the
Red Cross as federal instrumentalities, although both differ from the usual federal agency because the
government does not direct their affairs or employ their workers. See First Nat’l Bank of Boston v. Bellotti,
98 S. Ct. 1407, 1417 n.14 (1978) (national banks); Department of Employment v. United States, 385 U.S.
355, 358, 360 (1966) (Red Cross).
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instrumentality’s functions.98 For example, in Federal National Mortgage
Association (FNMA) v. Lefkowitz" the United States District Court for the
Southern District of New York held that a state law requiring the payment of
interest by FNMA on escrow funds deposited by mortgagors does not
discriminate against or sufficiently interfere with FNMA’s congressionally
mandated function of buying and servicing federally insured home mort
gages.100 In the absence of an undue burden, the state legislation did not
warrant invalidation under the Supremacy Clause.101
Although there are some differences between HUD’s role as a federal
agency and FNMA’s role as a government-sponsored private corporation,102
the special nature of HUD’s position as temporary landlord of formerly
98. Anderson Nat’l Bank v. Luckett, 321 U.S. 233, 247-49 (1944) (national bank cannot enjoin
enforcement of state statute authorizing state to take custody of abandoned bank accounts; statute within
area of state competence does not discriminate against national banks, expressly or implicitly conflict with
national banking laws, or interfere with or infringe upon any authorized function of bank); American Nat’l
Red Cross v. Labor Relations Comm’n, 296 N.E.2d 214, 218-19 (Mass. 1973) (status of Red Cross as
federal instrumentality does not prevent state labor relations commission from acting on nurses’
association petition for certification as exclusive bargaining unit of local Red Cross employees; state
regulation does not interfere with Red Cross’ efficient performance of its governmental function); see
Franklin Nat’l Bank v. New York, 347 U.S. 373, 378 & n.7 (1954) (dictum) (even in absence of express
congressional consent, national banks may be subject to some nonconflicting state laws in normal course of
business, but state law prohibiting banks from using word “saving” in advertising conflicts with federal
statutes authorizing national banks to receive savings deposits).
Prevailing case authority seems to leave open the possibility that state regulation that in some manner
affects or imposes costs upon the operation of a federal entity but that does not unreasonably hamper or
prevent the entity from executing its federal functions may be sustained. Compare Hancock v. Train, 426
U.S. 167, 180 (1976) (in absence of clear congressional consent, state permit requirement that may prohibit
operation of federal installation barred because state does not merely regulate amount of pollutant
discharges but could also place “prohibition” on federal government) with City of Rockford v. HUD, 69
F.R.D. 363, 365 (N.D. Ill. 1975) (HUD motion to dismiss city’s action for decree of demolition or repair of
five unsafe HUD-owned buildings denied; without more information about nature of ordinance and
condition of building, court unwilling to hold that HUD may own property without regard to local health
and safety laws); cf. L. Tribe, supra note 34, § 6-28, at 393 (state law presumptively applicable, but unless
Congress has expressly consented, state cannot “command federal officials, instrumentalities, or agents to
take action in derogation of their validly delegated federal responsibilities”). For a view that state taxation
“legally incident” upon federal instrumentalities should be permitted in the absence of either discrimina
tion against or interference with the operation of those instrumentalities, see Note, supra note 94, at 696,
726-30.
99. 390 F. Supp. 1364 (S.D.N.Y. 1975).
100. Id. at 1368-69. Notwithstanding that FNMA at times received none or only a portion of the escrow
payments, id. at 1367, the court required it to pay the interest, as provided by state law, id. at 1369. The
court considered it significant that the state did not regulate the purchase of mortgages by FNMA and did
not instruct FNMA about how to utilize or invest the escrow funds in its possession. Id. at 1369-70.
Moreover, although the mortgages FNMA acquires are insured by federal agencies, the mortgages are
created under state law and thus, when transferred to FNMA, are accompanied by all indicia of state law.
Id. at 1370. Similarly, local housing codes govern both the construction and management of HUDsubsidized projects before HUD becomes the regulated party and continue to apply after foreclosure. See
notes 19-20 supra and accompanying text.
101. 390 F. Supp. at 1371.
102. Congress established FNMA to supply supplementary assistance to the secondary mortgage
market for home mortgages by providing some liquidity for mortgage investments. Id. at 1367; 12 U.S.C.
§§ 1716(a), 1719(a)(1) (1976). This in turn assists the distribution of capital available for home mortgage
financing. 390 F. Supp. at 1367. HUD possesses general regulatory power over FNMA to assure that it in
fact executes its delegated functions. Id. Specific regulatory authority over some of FNMA’s financial
transactions is also vested in the Department of the Treasury. Id. at 1368.
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subsidized properties acquired from a private mortgagor suggests application
of a similar standard to HUD. HUD contracts with a local organization to
manage these projects and does not supervise the daily activities of the
management broker.103 Although HUD retains a measure of control,104 the
management agent is vested with broad discretion in daily decisionmaking,
including the authority to hire local counsel to evict tenants for nonpayment
of rent.105 Furthermore, Congress has expressly waived immunity from local
real estate taxation for acquired projects.106 These considerations minimize
the need to shield the government from harmonious state regulation and favor
application of state law unless local regulation discriminates against, conflicts
with, or unduly burdens HUD's performance of its duties.
When HUD’s duties are evaluated in light of the three criteria outlined
above, it becomes clear that state regulation is not barred by the intergovern
mental immunity doctrine. First, it is readily apparent that a warranty of
habitability under state law does not discriminate against the federal govern
ment, because the warranty applies to all private landlords in the state as well.
Ironically, if HUD were exempt from the state standard, the opposite
situation would prevail: the government would be placed in a privileged
position,107 and residents in acquired projects would be disadvantaged relative
to other tenants protected by the warranty.108 Second, as demonstrated above,
applying the warranty of habitability to HUD does not significantly conflict
with its obligations to provide decent, safe, and sanitary housing,109 or with its
objective of selling foreclosed properties in a timely fashion.110
Finally, applying the warranty of habitability to HUD does not unduly
burden the agency’s execution of its congressionally mandated functions. The
National Housing Act authorizes HUD to acquire formerly subsidized
projects that have gone into default111 and to manage or dispose of them
within the bounds of the Secretary’s discretion.112 Applying the warranty of
103. Handbook, supra note 30, U1J 23, 45, 85(d), 125(a)(5).
104. See Handbook, supra note 30, U 165 (local HUD office makes “initial determinations of rental rates,
tenant services, management authorizations, anticipated repairs and upgrading, and preliminary recom
mendations for ultimate sale of property”); id. (I 166 (after acquisition of project, HUD officer must
develop plan for management and operation of project in cooperation with project manager; responsibility
for plan implementation vested in local office).
105. See note 103 supra (management broker authorized to make day-to-day management decisions);
note 30 supra (management broker authorized to hire local counsel to evict tenants).
106. 12 U.S.C. § 1714 (1976): “Nothing in this subchapter shall be construed to exempt any real
property acquired and held by the Secretary under this subchapter from taxation by any State or political
subdivision thereof, to the same extent, according to its value, as other real property is taxed.”
107. See Krupp v. FHA, 285 F.2d 833, 836 (1st Cir. 1961) (disclaimer provision in government contract
for sale of FHA-owned property not entitled to more weight than similar provision in private contract
because designed to protect public treasury; government to be treated as private litigant when negotiating
contractually in marketplace); City of Philadelphia v. Page, 363 F. Supp. 148, 153-54 (E.D. Pa. 1973)
(dictum) (government should not be placed in “privileged” position in determining liability for sale of §
221(d)(2) home in violation of local housing code), motion to vacate denied, 313 F. Supp. 453 (E.D. Pa.
1974). Ironically, HUD is permitted to withhold its portion of the rent from a private landlord under the
section 8 program. See note 25 supra and accompanying text.
108. See notes 19-28 supra and accompanying text.
109. See notes 77-81 supra and accompanying text.
110. See notes 82-85 supra and accompanying text.
111. 12 U.S.C. § 1713(k) (1976).
112. Id. § 1713(1); see note 41 supra; note 283 infra.
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habitability to HUD does not constrain its ability to sell the acquired projects
to a new owner. The Secretary may still evict tenants in order to sell the
property in vacant condition.113 The warranty does not regulate the manner
and condition in which HUD is to sell the projects,114 nor does it attempt to
limit other options available, such as renovating or modernizing acquired
projects. The state simply has specified the condition in which the project
must be maintained if HUD chooses to have tenants occupy it pending final
disposition of the property. HUD’s own regulations, handbooks, and govern
ing legislation contain many of the duties that a warranty of habitability
under state law requires a landlord to meet.115 Therefore, compliance with
local codes should not require substantial additional expenditures for mainte
nance.116
HUD’s ability to execute its congressionally mandated functions might
also be impaired if tenants withheld rent, as authorized by some state laws, to
113. See Manners v. Secretary of HUD, 333 F. Supp. 829, 833-35 (E.D.N.Y. 1971) (because of
Secretary’s need to acquire property in most manageable form for handling in terms of national housing
policy objectives, Secretary may decide that foreclosed properties be vacant without affording tenants
adversary proceeding to determine whether conduct of particular tenants constitutes good cause for
eviction); cf. Caramico v. Secretary of HUD, 509 F.2d 694, 699, 701-02 (2d Cir. 1974) (tenants residing in
FHA-insured properties facing imminent foreclosure have due process right to some participation in
FHA’s decision not to waive its general requirement that buildings be delivered unoccupied before
mortgagee can recover on FHA insurance).
114. Any impact on HUD’s ability to sell acquired projects would be minimal. See FNMA v. Lefkowitz,
390 F. Supp. 1364, 1369-70 (S.D.N.Y. 1975). In Lefkowitz, because FNMA remained free to buy and sell
mortgages, state regulation did not impair its federally mandated function. See note 100 supra.
115. See notes 6-9, 67-70, 77-81 supra and accompanying text; notes 237-38, 239-46, 294 infra and
accompanying text. Although HUD’s Property Disposition Handbook for Multifamily Properties, note 30
supra, contains inconsistent statements of Department policy, it nevertheless specifies that HUD is to
undertake extensive property repairs, even if the agency intends to sell a property within six months after
acquisition. See notes 67-70 supra and accompanying text. If HUD repairs properties in accordance with
the terms of its handbook, compliance with a warranty of habitability should not impose significantly
greater costs upon HUD, even with respect to properties that HUD operates briefly.
116. The availability of a state warranty of habitability as a tenant defense in a suit by HUD for
possession is unlikely to result in HUD’s spending more money to maintain its properties, because tenants
seldom raise the defense. See Mosier & Soble, supra note 31, at 61 (study concludes that legislation allowing
tenants to raise condition of premises as defense to an eviction proceeding fails to meet goal of improving
housing conditions); Note, The Great Green Hope, supra note 31, at 776 (unclear whether warranty of
habitability has improved housing quality, because landlord generally regains possession of premises,
regardless of condition; community ignorance of doctrine allows landlord to lease unrepaired premises to
new tenants without fear that they will raise warranty defense). But see Heskin, The Warranty of
Habitability Debate: A California Case Study, 66 Calif. L. Rev. 37, 48-49 (1978) (difficult to determine
extent to which state warranty raised by legal services lawyers responsible for repair of clients’ premises).
Even if HUD spent more money maintaining its acquired properties in order to comply with a state
warranty of habitability, any increased expenditures would not necessarily be attributable to additional
burdens the state has imposed on HUD. Although the provisions of the HUD Handbook may not be
binding on HUD, see notes 63-64 supra and accompanying text, the Handbook nevertheless specifies a
number of repairs that would be required by a warranty of habitability. See notes 67-70 supra and
accompanying text; note 294 infra. Moreover, HUD already is obligated by its governing statutes and by its
own regulations to undertake many of the repairs that a state warranty of habitability might require. See
notes 6-9, 43, 81-84 supra; notes 237-38, 239-46 infra. Therefore, a tenant’s use of the state warranty to
enforce federally imposed obligations should not lead a court to find that the state has imposed an
impermissible burden on HUD. HUD is already bound to meet certain standards, and the state standard
requires few, if any, additional duties. The state warranty thus does not conflict with or unduly impair
HUD’s function.
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a degree that HUD’s financial interest in its acquired projects is jeopardized.
Nonetheless, the nature of the government’s financial interest—which differs
significantly from that of a private mortgagor in a HUD-insured proper
ty—makes this outcome unlikely. Because HUD already owns the housing,
rent withholding will not precipitate defaults. Furthermore, the overall
financial effect on HUD is likely to be minimal: evidence indicates that
tenants rarely raise the defense of the warranty of habitability117 and that
availability of the warranty defense has had little impact on the number of
eviction cases that are contested by tenants,118 the ultimate outcome of the
cases that are filed,119 and the amount of rent that tenants must pay for their
apartments.120

117. See Mosier & Soble, supra note 31, at 8, 61 (new statutory defenses of warranty of habitability and
retaliatory eviction have had little impact; tenants in study raised these defenses in only 3% of all cases
filed and 13% of contested cases); Note, The Great Green Hope, supra note 31, at 776 (implied warranty of
habitability established by Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 111 Cal. Rptr. 704
(1974), not extensively used because of scarcity of legal services for low income tenants). A recent study,
however, has suggested that the warranty is often used without involving the courts. See Heskin, supra note
116, at 55. By examining the files of legal services attorneys, the study found that 25% of tenants named in
unlawful detainer actions sought legal advice. Id. at 56. Most of these cases were, however, resolved
without formal appearance. Id. Moreover, only 22% of this group came to the legal services office with
complaints about their apartments. Id. On the other hand, 44% of those in the study sought legal help in
order to improve the condition of their apartments, even though these persons had not been served with
eviction notices. Id. at 57. Despite the increased discussion of warranty issues, the continued low level of
court activity indicates that costs to HUD would not significantly increase.
118. Heskin, supra note 116, at 42-43, 56 (responsive pleadings filed in only 5% of unlawful detainer
actions, none of which resulted in a trial; Green defense raised by appearance in only 2.4% of cases
studied); Note, The Great Green Hope, supra note 31, at 739-40 (in most eviction/unlawful detainer
actions, both before and after Green, tenants take no action; post-Green, tenants appeared in only 15% of
actions filed); cf. Mosier & Soble, supra note 31, at 61 (only 20% of all cases filed were contested).
119. See Mosier & Soble, supra note 31, at 61 (neither new nor old defenses significantly affected case
outcomes; landlord received judgment sought in 97% of all cases filed and 85% of contested cases; tenants
received full rent abatement in 0.1% of all cases and 0.7% of contested cases, and partial rent abatement in
2% of all cases and 11.9% of contested cases); Note, The Great Green Hope, supra note 31, at 776-77
(Green defense has had only moderate impact on case outcomes; most claims are dropped or defaulted).
The latter study noted that although judges continued to award landlords possession, they tended to grant
only part of the rent the landlords claimed was due. See id. at 774 & n.224. During the five-month period of
1974 studied, the percentages of unlawful detainer actions in which the landlord received possession and
only a portion of the rent were as follows: February, 9.3%; March, 9.9%; April, 11.3%; May, 11.5%; June,
22.9%. Id. at 774 n.224. It should be noted, however, that statistics were available for only the first two
weeks of June. Id. at 736 n.34, 774 n.224. The authors concluded that Green v. Superior Court, 10 Cal. 3d
616, 517 P.2d 1168, 111 Cal. Rptr. 704 (1974), which established the defense of implied warranty of
habitability in California, is responsible for some shift in the pattern of judgments in unlawful detainer
actions, although it is difficult to quantify the magnitude of the shift. Id. at 774-75. See also Heskin, supra
note 116, at 59 (use of warranty increased probability that landlord will waive claim for unpaid rent).
120. See Heskin, supra note 116, at 51 (landlords make repairs without imposing rent increases when
tenants do not move as part of settlement of warranty dispute). A recent study found that the correlation
between passage of retaliatory eviction/rent-withholding laws and high rent is not statistically significant.
Hirsch, Hirsch & Margolis, Regression Analysis of the Effects of Habitability Laws Upon Rent: An
Empirical Observation on the Ackerman-Komesar Debate, 63 Calif. L. Rev. 1098, 1129 (1975) The study
did discover a positive relationship between high rent and three habitability variables, but only one was
statistically significant: receivership laws, whereby a court may appoint a receiver to manage a building and
correct hazardous conditions, if the landlord fails to do so after appropriate notice. See id. Moreover, the
authors concluded that the warranty imposed no real costs upon landlords and thus provided no incentives
for landlords to increase rents. Id. at 1130.
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Even in those cases in which the remedy is invoked and tenants withhold
rent, the government’s financial interest may be protected during, and in a
few states even before, litigation. In some states all rent withheld must be
placed in the registry of the court both before and during litigation.121
Irrespective of whether the state requires this procedure, HUD may avoid
significant rent loss prior to litigation by promptly initiating a suit for
possession of the premises. During the course of the litigation most states
provide either that rent monies must be placed in an escrow account as they
become due and owing,122 or that the trial court may require the tenant to
make rent payments into court.123 In circumstances of extreme need, the
121. See, e.g., Fritz v. Warthen, 298 Minn. 54, 61, 213 N.W.2d 339, 343 (1973) (once court determines
that a question of fact exists regarding breach of covenant of habitability, court shall order withheld rent
paid into court); N.Y. Mult. Dwell. Law §§ 3O2-a(3)(c) (McKinney 1974) (tenant must deposit with
court amount of rent landlord seeks to recover or upon which landlord’s action for possession due to
nonpayment is based in order to raise defense of rent-impairing violation); id. § 305(a)(3)(c) (McKinney
Supp. 1977) (same).
In many states, however, the landlord is protected only against loss of rent subsequent to a tenant’s
assertion of the defense, not against the loss attributable to monies owed prior to litigation. See Cooks v.
Fowler, 459 F.2d 1269, 1276 n.59 (D.C. Cir. 1971) (improper to require payment of rent accruing prior to
entry of pretrial protective order); Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1083 n.67 (D.C. Cir.)
(“future rent payments as they become due”), cert, denied, 400 U.S. 925 (1970); Green v. Superior Court,
10 Cal. 3d 616, 636-37, 517 P.2d 1168, 1182, 111 Cal. Rptr. 704, 718 (1974) (same); King v. Moorehead,
495 S.W.2d 65, 77 (Mo. App. 1973) (same); Moskowitz, Implied Warranty cf Habitability: A New Doctrine
Raising New Issues, 62 Calif. L. Rev. 1444, 1474-75, 1474 nn.130 & 131 (1974).
122. See, e.g., King v. Moorehead, 495 S.W.2d 65, 77 (Mo. App. 1973) (pending litigation, tenant in
possession must deposit rent as it becomes due in custodia legis); Mich. Comp. Laws Ann. § 125.530(3) &
(4) (1976) (rent to be paid into escrow account established by appropriate agency or enforcing officer if
premises have not been issued certificate of compliance with housing law or certificate suspended and
landlord has reasonable time after notice of violations to apply for temporary certificate); Pa. Stat. Ann.
tit. 35, § 1700-1 (Purdon 1977) (rent must be deposited in escrow account, managed by bank or trust
company approved by locality, when appropriate local agency certifies that premises not fit for human
habitation; except for money used to make repairs or pay utility bills, escrow money returned to tenant if
premises not certified as fit within six months); Restatement (Second) of Property § 10.3 & comment
e (Tent. Draft No. 2, 1974) (tenant must place abated rent in private escrow account at times when rent
ordinarily would be due; holder of escrow to be selected by tenant but must be person or organization
tenant believes to be responsible).
123. See, e.g., Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1083 n.67 (D.C. Cir.) (as protective
procedure, trial court may require tenant to pay rent into court for duration of proceedings while tenant
remains in possession), cert, denied, 400 U.S. 925 (1970); Green v. Superior Court, 10 Cal. 3d 616, 636-37,
517 P.2d 1168, 1182, 111 Cal. Rptr. 704, 718 (1974) (landlords may gain protection from potential abuses
of warranty of habitability by requesting trial court to order tenants to make rent payments into court as
they become due during pendency of action); Uniform Residential Landlord And Tenant Act §
4.105 (Final Draft 1972) (court may order all or part of rent paid into court if tenant files counterclaim
either to landlord’s suit for possession based on nonpayment of rent or to landlord’s action for rent if tenant
in possession).
Although such protective rent orders were not favored in the District of Columbia when it was under
federal jurisdiction, see Bell v. Tsintolas Realty Co., 430 F.2d 474, 479-82 (D.C. Cir. 1970) (grant of
protective rent order preliminary to adjudication not favored because extraordinary requirement in civil
litigation, restricts tenant’s right to proceed in forma pauperis, and risks preclusion of meritorious
defenses), the District of Columbia Court of Appeals has liberalized the circumstances under which a
landlord can obtain an order. Gerwin, supra note 30, pt. II, at 725-26 n.316 (1977); see McNeal v. Habib,
346 A.2d 508, 513-14 (D.C. 1975) (Lindsey v. Normet, 405 U.S. 56 (1972), establishes that due process
clause does not require an evidentiary hearing prior to the entry of a protective order, but tenant or tenant’s
counsel must have adequate opportunity to be heard before order entered). In California, landlords rarely
seek protective orders because they believe that these motions might delay recovery of possession, cost
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landlord may retrieve money during the course of the litigation.*
124 Further
more, several studies indicate that litigation of factually based habitability
issues does not significantly delay final resolution of an unlawful detainer
action.125 The government therefore may recover whatever money is lawfully
owed within a reasonable period of time without suffering any significant loss
of income.126
Available evidence suggests that any cost resulting from HUD’s com
pliance with a state’s warranty of habitability will be minimal. Even if
additional costs are imposed, however, state regulation is not automatically
invalid;127 the question is one of degree.128 It is clear that Congress does not
believe that all increased costs for acquired multifamily projects impair
HUD’s functions. It has explicitly stated that acquired projects are not
exempt from state real estate taxation,129 thereby indicating that integration
with important state policies may be more valuable than minimizing the
federal government’s costs. Nonetheless, HUD undoubtedly will claim that
these costs will force the Department to decrease the number of low income
persons it can assist with its scarce resources. It is likely to allege that the
choice is not between good and bad housing but between complying with the

more money than warranted by any possible benefits, and receive unfavorable treatment by judges who
doubt their fairness. See Note, The Great Green Hope, supra note 31, at 770-71. Private escrow accounts,
voluntarily established, are also a rarity. See id. at 772.
124. See, e.g., Cooks v. Fowler, 459 F.2d 1269, 1277 (D.C. Cir. 1971)(dictum) (relief can be afforded
from protective arrangement during pendency of litigation for amounts tenants will clearly have to pay, if
landlord has extreme need); King v. Moorehead, 495 S.W.2d 65, T1 (Mo. App. 1973) (for good cause and
when denial would result in irreparable loss, court has discretion to make partial distribution to landlord
prior to final adjudication); Mich. Comp. Laws Ann. § 125.530 (1976) (rent placed in escrow account
established by enforcing officer or appropriate agency may be paid to landlord or other authorized party to
defray cost of correcting violation).
125. See Mosier & Soble, supra note 31, at 61 (study disproves predictions that availability of warranty
defense will overburden court system and turn substantial portion of summary eviction suits into intricate,
fact-dominated arguments); Note, The Great Green Hope, supra note 31, at 752-55 (assertion of warranty
defense marginally prolonged time between filing and trial, slightly increased chance that action will be
tried, and somewhat increased length of trial, though not to a burdensome degree). The latter study found
that contested unlawful detainer actions, excluding those in which a warranty defense was raised, averaged
53.7 days to resolve, while actions in which a habitability defense was asserted averaged 78.4 days. Id. at
752. Although persons interviewed felt that availability of a warranty defense slightly increases the chances
that a contested action will be tried, data compiled from court dockets did not support this view. See id. at
754. The percentage of all unlawful detainer actions that went to trial was 19.2%, compared with 19.6%
for cases in which a warranty defense was asserted. See id. at 754 & n.122. Because a typical unlawful
detainer trial lasts approximately two hours, an increase in the length of trial does not mean that the
proceeding has become burdensome. See id. at 755 n.124. One trial involving a warranty issue, however,
lasted five days. See id. at 755.
126. Although a landlord does not always collect full rent after a tenant vacates the premises in response
to a landlord’s judgment for possession, rent losses of this nature are not limited to warranty disputes; this
is a risk borne by every landlord. There is no reason to immunize HUD from losses of this nature, because
its interest is no different from that of any other landlord. See note 168 infra and accompanying text.
127. See FNMA v. Lefkowitz, 390 F. Supp. 1364, 1369-70 (S.D.N.Y. 1975) (payment of 2% interest on
tax and insurance escrow accounts does not unduly impair operation of federal program); cf. United States
v. Yazell, 382 U.S. 341, 352 (1966) (state coverture law applied to preclude federal agency from collecting
$4,000 balance on defaulted loan).
128. See FNMA v. Lefkowitz, 390 F. Supp. 1364, 1369 (S.D.N.Y. 1975).
129. See note 106 supra and accompanying text.
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state standard and leaving some poor people with no housing at all.130 This
view, however, is inconsistent with HUD’s requirement that public housing
authorities allow tenants to withhold rent.131
Additional policy considerations also favor application of the state warran
ty to HUD as landlord. Because HUD takes advantage of state summary
eviction procedures to evict delinquent tenants,132 HUD tenants should be
permitted to raise all defenses and counterclaims that are available to private
tenants in these summary proceedings.133 Equitable considerations suggest
that HUD cannot utilize a special, expedited procedure—available under
state law but currently unavailable as a matter of federal law—and simultane
ously claim federal government immunity from defenses the state recognizes
as bearing on the landlord’s right to possession.134 HUD must either choose
the slower eviction proceeding available under federal law or adopt the
summary state process and thereby waive whatever intergovernmental immu
nity it may arguably have. Even HUD may share this view. In South Austin
Realty Association v. Sombright'35 a management agent for HUD as landlord
challenged application of an implied warranty to the two-flat apartments it
managed because the warranty under Illinois law applied only to multiple

130. From an equity standpoint, a claim of this nature should be viewed with skepticism because of the
Department’s history of lax rent collection and inadequate management in its troubled multifamily
projects. See Task Force Report, supra note 11, at ii, v (troubled multifamily projects frequently suffer from
inadequate on-site project management of rent collection and maintenance practices, due partially to lack
of effective HUD oversight; HUD management and oversight of multifamily inventory inadequate because
agency approaches problems on formalistic and short-term basis rather than concentrating on prevention
of problems and long-range solutions).
131. The HUD regulation that allows public housing tenants to withhold rent is codified at 24 C.F.R. §
866.4(h)(4) (1977). Although public housing projects are owned and operated by local government housing
authorities, HUD has a significant financial interest in these projects because it makes annual contributions
to the authority to cover the interest and principal payable on the obligations that the authority issued to
finance its projects. 42 U.S.C. § 1437c (Supp. V 1975). In addition, the Secretary makes annual
contributions to the local authority for the operation of the public housing projects. Id. § 1437g.
132. See note 30 supra and accompanying text.
133. See Moskowitz, supra note 121, at 1447 n.18 (housing should not be excluded from implied
warranty doctrine because it is owned by government); 12 Ga. L. Rev. 120, 126 n.25, 130 (1977) (inference
inescapable that § 221(d)(3) dwellings subject to implied warranty of habitability; unacceptable to hold that
tenants in HUD-owned housing have no right to enforce government’s duties in court); cf. Hubbs v. People
ex rel. Dep’t of Public Works, 36 Cal. App. 3d 1005, 1009, 112 Cal. Rptr. 172, 175 (1974) (in absence of
specific statute or agreement to that effect, lessees of residences owned by state Department of Public
Works not denied legal remedies normally available, including laws that require landlord to make dwelling
fit for purpose, and permit tenants to deduct from rent cost of needed repairs landlord refuses to make).
134. For a description of a summary state procedure and its unavailability as a matter of federal law, see
note 30 supra. For discussions of the simultaneous application of two bodies of law, see Pearson v.
Northeast Airlines, Inc., 309 F.2d 553, 565-66 (2d Cir. 1962) (Friendly, J., with Lumbard, C.J. & Moore,
J., dissenting) (New York federal court hearing wrongful death action brought on behalf of New York
airline passenger under Massachusetts statute should not be permitted to award damages in excess of those
provided by Massachusetts statute; refusal to apply statutory damage limitations interferes with freedom of
action of Massachusetts legislature by creating claim that may not have been permitted by legislature), cert,
denied, 372 U.S. 912 (1963); D. Cavers, The Choice of Law Process 35, 38-39 (1965) (view of
Professor Curie and former Dean Griswold that in case of conflict of state laws it is unjust to permit
division of facts between two states to create cause of action when no claim existed if facts localized in
either state). But cf. id. at 40-41 (view of Professor Cavers that when laws selected on issue-by-issue basis,
important not to combine rules in manner that works injustice).
135. 47 Ill. App. 3d 89, 361 N.E.2d 795 (1977).
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dwellings. It did not assert, however, that the landlord, as a federal agency,
was relieved in any way of the obligations imposed by the state warranty or by
the local housing code.136
In sum, all of these factors suggest that requiring HUD to comply with a
state warranty of habitability will not discriminate against, conflict with, or
unduly hamper HUD’s purpose or function in its acquired multifamily
projects. To the contrary, HUD’s compliance would not only foster the
important state interest in the health and welfare of its citizens,137 but would
also further the important federal policy of providing decent, safe, and
sanitary housing for low income families.138 Thus, the doctrine of intergovern
mental immunity does not exempt HUD from its obligation to comply with a
state’s warranty.
FEDERAL COMMON LAW

The doctrine of federal common law, like the principle of intergovernmen
tal immunity, poses considerations often indistinguishable from questions of
preemption.139 The doctrine nevertheless warrants independent consideration
because courts increasingly have fashioned a specialized federal common law
to protect federal policies deriving from the Constitution and federal stat
utes.140 Despite the willingness of several courts to enunciate a federal rule of
136. Id. at 94, 361 N.E.2d at 798. The court noted that the purposes of the Chicago housing code
“closely parallel” those of the National Housing Act. Id. The court, in deciding that the warranty was
applicable to a two-flat apartment, ruled that the trial court erred in striking the tenant’s affirmative
defense that alleged breach by the landlord of an express covenant to repair and of the implied warranty of
habitability. Id. at 92-93, 361 N.E.2d at 796-97.
137. In City of Rockford v. HUD, 69 F.R.D. 363, 365 (N D. Ill. 1975), HUD refused to respond to the
city’s request for repairs or demolition of five unsafe HUD-owned buildings. The city sought a decree of
demolition in state court, and HUD removed to federal court and moved for dismissal of the action. The
court, in denying the motion and requesting more information about the nature of the ordinance and
condition of the buildings, stated: “We are not prepared to hold on the present state of the record that
defendants may own property in an urban community without regard to the local laws which speak to the
health, safety and morals of that community.” Id.; cf. FNMA v. Lefkowitz, 390 F. Supp. 1364, 1370
(S.D.N.Y. 1975) (right of state to govern its own affairs would be “seriously impaired” if FNMA exempt
from state-imposed obligation; court weighed promotion of important state policies against minimal
burden compliance would impose on FNMA).
138. See notes 6-9, 43 supra and accompanying text; notes 237-38, 239-46 infra and accompanying text.
139. P. Bator, P. Mishkin, D. Shapiro & H. Wechsler, Hart & Wechsler’s The Federal
Courts and the Federal System 800 (2d ed. 1973) [hereinafter cited as Hart & Wechsler 1; cf. L.
Tribe, supra note 34, § 6-28, at 391; (doctrine of intergovernmental immunity “best understood as posing
an issue essentially of federal preemption”).
140. See Friendly, In Praise of Erie—And of the New Federal Common Law, 39 N.Y.U. L. Rev. 383,
407-16, 421-22 (1964) (Erie caused principle of pecialized ederal ommon aw to develop into powerful
unifying force; state courts must now conform to federal decisions on subjects within national power when
Congress so intends); Mishkin, The Variousness of “Federal Law”: Competence and Discretion in the Choice
of National and State Rules for Decision, 105 U. Pa. L. Rev. 797, 799-800 (1957) (federal judiciary has
competence to declare “as a matter of federal common law or 'judicial legislation,”’ rules to fill in
interstices of statutory schemes enacted by Congress, in order to implement legislative power granted to
Congress by Constitution); Note, The Application of Federal Common Law to Aviation Tort Litigation, 63
Geo. L.J. 1083, 1087 (1975) (courts consider application of a federal rule appropriate when necessary to
effectuate or forestall frustration of “clear and substantial federal purposes or rights”) [hereinafter cited as
Note, Aviation Tort Litigation],
Erie R.R. v. Tompkins, 304 U.S. 64 (1938), prohibited federal courts from applying their own "general
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decision in diverse areas, the standards governing whether the federal
judiciary should supplant state law with federal law are not clearly estab
lished.*
141
One view sets forth a presumption that state law applies except in three
situations: (1) When the concept of national sovereignty requires a national
solution, (2) when Congress has granted lawmaking power to the judiciary,
and (3) when the judiciary is exercising its traditional function of formulating
remedies for the breach of federal law.142 In all but these three instances, the
establishment of uniform federal rules would destroy the inherent benefits of
the state decisionmaking process, which is adapted to local conditions and
experience.143 Creation of a single federal policy may also undermine
substantive state policies144 and needlessly introduce uncertainty and unpre
law” to govern the range of common law issues that were presented to them because of diversity of
citizenship, but left unresolved the competence of the federal judiciary to fashion rules to address problems
that are closely related to the operation of a federal program. See Mishkin, supra, at 798-99; Note, The
Federal Common Law, 82 Harv. L. Rev. 1512, 1512 (1969) [hereinafter cited as Note, Federal Common
Law]. The term “specialized federal common law” is coined in Friendly, supra, at 405.
141. Note, Aviation Tort Litigation, supra note 140, at 1086-87 & n.27; Note, The Competence of Federal
Courts to Formulate Rules of Decision, 77 Harv. L. Rev. 1084, 1084 (1964) [hereinafter cited as Note,
Federal Decisional Rules], See generally Hill, The Law-Making Power of the Federal Courts: Constitutional
Preemption, 67 Colum. L. Rev. 1024 (1967); Note, Federal Common Law, supra note 140.
Some commentators have suggested a zone approach to define the constraints of the courts’ federal
lawmaking powers. Professor Alfred Hill has suggested that federal common law can be created in four
zones: (1) cases in which a state is a party; (2) international law cases; (3) admiralty cases; and (4) cases
involving the proprietary duties of the United States. See Hill, supra, at 1025, 1030-68. State law is
sometimes applied in the fourth category, however, to conserve judicial resources, to prevent displacement
of an intricate network of state law that governs the conduct of public and private affairs, or to defer to
important state interests when the federal interests are relatively insignificant, although within the scope of
congressional competence. Id. at 1042 & nn.116, 117 & 118. Another example of the zone approach is
found in Reifenberg, Common Law—Federal, 30 Orf. L. Rev. 164 (1951). For the view that the zone
approach is ineffective to delimit the constraints of the federal system because an extensive set of rules is
needed to elaborate upon the bright lines the zones represent, see Note, Federal Common Law, supra note
140, at 1516-17.
Another writer has suggested that the courts’ confusion about the competence of the federal judiciary in
nondiversity suits can be resolved by recognizing that “the starting point for any federal decisional rule
must be the federal constitution, treaties, or statutes,” as outlined in the Rules of Decision Act, 28 U.S.C. §
1652 (1970). Note, Federal Decisional Rules, supra, at 1099. Unless there is a federal interest in a particular
issue deriving from these sources, the Rules of Decision Act requires application of state law. Id. The Act
states in pertinent part: “[Tjhe laws of the several states, except where the Constitution or treaties of the
United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in
civil actions in the courts of the United States, in cases where they apply.” 28 U.S.C. 6 1652 (1970).
Interpretation of the original version of this statute led the Supreme Court to state in Erie that “there is no
federal general common law." This approach is criticized in Note, Federal Common Law, supra note 140,
at 1515.
142. Note, Federal Common Law, supra note 140, at 1519-26.
143. Id. at 1517; see Hart, The Relations Between State and Federal Law, 54 Colum. L. Rev. 489, 49091 (1954) (leaving matters to states when no compelling need for national action provides safeguard against
“impairments of the viability of the social mechanism as a whole”).
144. Note, Federal Common Law, supra note 140, at 1518; see United States v. Yazell, 382 U.S. 341,
352-53 (1966) (loan by SBA governed by state law because federal interest does not warrant disregard of
state coverture law that reflects carefully evolved, though archaic, multipurpose arrangement for family
property); Mishkin, supra note 140, at 812 (decision whether to formulate federal rule includes
consideration of nonintegration of national program with normal state activities); Note, Federal Decisional
Rules, supra note 141, at 1095 (irrespective of purpose, creation of federal decisional law may “seriously
impinge” upon obligations and rights created by states).
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dictability into ongoing relationships well settled as a matter of state law.145
Finally, the “inner logic” of the federal system dictates that state solutions be
applied whenever possible.146
The presumption in favor of state law that applies except in the three
instances noted above is not absolute. Nonetheless, it may be overcome only
when necessary to promote two compelling objectives: (1) To promote federal
policies and protect them from actual interference by the states,147 and (2) to
establish uniformity, when appropriate.148 The reasons for applying state law
are not weakened by the mere fact that the United States is a party to the
litigation149 or that a federal function is involved, without independent
145. Note, Federal Common Law, supra note 140, at 1519.
146. Id. at 1517; see Hart & Wechsler, supra note 139, at 470-71 (federal law acts interstitially and
against backdrop of state law); Wechsler, The Political Safeguards of Federalism: The Role of the States in
the Composition and Selection of the National Government, 54 Colum. L. Rev. 543, 545 (1954) (Congress
supplants state law only to extent necessary to effectuate its purposes; political logic of federalism
consistent with leaving matter to states unless those advocating exercise of federal power meet persuasion
burden of contrary showing).
147. Note, Federal Common Law, supra note 140, at 1527, 1531; see, e.g., Howard v. Lyons, 360 U.S.
593, 597 (1959) (extent of U.S. Navy officer’s immunity from civil liability for allegedly defamatory
statements made while reporting to congressional representatives determined by federal law, because rule
recognizing privilege for federal officials acting within course of their duties designed to promote federal
government efficiency; leaving question to states would frustrate this policy); Clearfield Trust Co. v.
United States, 318 U.S. 363, 366 (1943) (rights and duties of United States regarding commercial paper it
issues not dependent on state law but governed by federal law); Sola Elec. v. Jefferson Elec. Co., 317 U.S.
173, 175-77 (1942) (local rules of estoppel cannot thwart purpose of federal statute by enforcing agreement
in violation of price-fixing regulations of Sherman Act); cf. Miree v. DeKalb County, 433 U.S. 25, 32-33
(1977) (federal interest in outcome of private parties’ dispute over third party beneficiary rights under
contract to which government a party too speculative and remote to justify application of federal common
law).
148. Note, Federal Common Law, supra note 140, at 1529-31; see, e.g., Clearfield Trust Co. v. United
States, 318 U.S. 363, 367 (1943) (rights and duties of the United States would be subject to “exceptional”
uncertainty and diversity in result for identical transactions if diverse state laws covered government’s
extensive activity of issuing commercial paper); United States v. Chester Park Apartments, Inc., 332 F.2d
1, 4 (8th Cir.) (need for uniform administration of large-scale transactions requires that federal law be
applied to determine government entitlement to receiver pending foreclosure), cert, denied, 379 U.S. 901
(1964). Uniformity is an appropriate basis for applying federal law only when required to effectuate a clear
congressional policy. Note, Aviation Tort Litigation, supra note 140, at 1102; see Note, Federal Decisional
Rules, supra note 141, at 1091-94 (federal statute may require application of federal law if uniform rule
necessary to effectuate legislative program, but absent congressional policy mere desirability of uniform
rule insufficient). Although courts have sometimes seized upon the rationale of uniformity and have
applied federal law in less compelling cases, Note, Aviation Tort Litigation, supra note 140, at 1102; see
Note, Federal Decisional Rules, supra note 141, at 1092, the Supreme Court has increasingly scrutinized
the need for uniformity according to the particular circumstances of each case. Comment, Adopting State
Law as the Federal Rule of Decision: A Proposed Test, 43 U. Chi. L. Rev. 823, 831 n. 52 (1976). In addition,
Clearfield’s strong emphasis on uniformity for administrative ease has specifically been limited by later
Supreme Court cases. Id. at 831 & n.52; see Miree v. DeKalb County, 433 U.S. 25, 29-32 (1977) (protection
of government aviation policy does not require uniform interpretation of private parties’ dispute over thirdparty beneficiary rights under contract to which government a party; no federal interest present that
approaches magnitude of government’s interest in Clearfield); Bank of America v. Parnell, 352 U.S. 29, 3334 (1956) (suits among private parties involving federal commercial paper governed by state law because
state law has no direct adverse effect on rights and duties of United States).
149. Note, Federal Common Law, supra note 140, at 1526-29 (courts have difficulty discriminating
between cases in which federal policy needs to be promoted and cases in which federal interest exists only
because federal government is party to litigation; when federal government interest that of ordinary
litigant, government should be treated accordingly); see United States v. Yazell, 382 U.S. 341, 348 (1966)
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justification for creating federal law.*150 Moreover, when adoption of a federal
rule poses a danger of conflict or nonintegration with established state
policies, the presumption in favor of the application of state law becomes
considerably stronger.151 It is therefore clear that when important state
interests are involved, there is little justification for creating federal common
law unless there is a substantial and overriding need to protect federal policies
from actual state interference or unless there is a pressing need for national
uniformity.152
(federal government's interest in collecting its loans no different from other creditors); Mishkin, suora note
140, at 799 n. 10 (Erie calls into question view that power to declare federal law can be derived simply from
jurisdictional grant to adjudicate suits brought by United States); Note, Federal Decisional Rules, supra
note 141, at 1095 (“sovereign privilege” alone does not justify source of law distinction between federal
government and private party); cf. Comment, Rules of Decision in Nondiversity Suits, 69 Yale L.J. 1428,
1439 & n.85, 1442-43 (1960) (one view that mere presence of United States as party confers competence to
fashion federal common law contrary to historical evidence; another view that under Clearfield mere
presence of United States as party is sufficient federal interest to warrant application of a federal rule).
Clearfield Trust Co. v. United States, 318 U.S. 363 (1943), first established the proposition that federal
courts can choose the appropriate rule of law in suits to which the United States is a party. Note, Aviation
Tort Litigation, supra note 140, at 1106; see Comment, supra, at 1439 & n.85. Prior to Clearfield the
presence of the United States did not alone justify the application of federal law. See id. at 1439, 1443. At
least one well-known commentator has argued that the Court’s holding in Clearfield rested on the nature of
the federal function involved (issuance of commercial paper) rather than on the fact that the United States
was a party to the litigation. Mishkin, supra note 140, at 801-02 n.19. Moreover, while most courts hold
that federal law governs contracts to which the United States is a party, the general rule that federal law
must govern whenever a government contract is involved is contrary to the principles espoused in the Rules
of Decision Act, 28 U.S.C. § 1652 (1970). Note, Federal Decisional Rules, supra note 141, at 1096-97.
Furthermore, Professor Mishkin has cautioned against the use of a blanket approach whereby all
government contracts are decided as a matter of federal law. Mishkin, supra note 140, at 820 n.93. Because
most government contracts are negotiated with reference to an extensive background of congressional
legislation, construction of most contracts probably should be determined as a matter of federal law. Id. At
the same time, there are important variations that arise in specific contexts, such as leases or other dealings
in land with the states, that should not be ignored because of an inflexible rule. Id.
150. Note, Federal Common Law, supra note 140, at 1526-27; see Miree v. DeKalb County, 433 U.S. 25,
31-32 (1977) (state law, not federal common law, controls interpretation of third-party beneficiary rights
under contract entered into by government; government’s substantial interest in regulating air travel does
not require application of a federal rule unless significant conflict between federal policy and use of state
law specifically shown); United States v. MacKenzie, 510 F.2d 39, 40 (9th Cir. 1975) (en banc) (unless
necessary to achieve overriding congressional purposes in enacting loan program or to preserve other
paramount federal interest, federal loan security law inconsistent with state debtor law should not be
created); Note, Federal Decisional Rules, supra note 141, at 1090-94. Although the cursory treatment of
this issue by some courts might suggest the contrary, the presumption properly remains that state law
applies absent a strong need to promote important federal policies or to achieve uniformity.
151. Note, Federal Common Law, supra note 140, at 1519; see United States v. Yazell, 382 U.S. 341, 352
(1966) (particularly in field of family and family property arrangements, state law should yield to federal
law only when “major damage” to “clear and substantial” federal interests incompatible with state
interests will result); Note, Aviation Tort Litigation, supra note 140, at 1087-88 (when established network
of state law exists, only “compelling” need for federal law warrants overriding state law).
152. Note, Federal Common Law, supra note 140, at 1519, 1526-31; see Wallis v. Pan Am. Petroleum
Corp., 384 U.S. 63, 68 (1966) (because application of state law to mineral tracts leased under federal acts
presents “no significant threat to any identifiable federal policy or interest,” no need to consider other
factors relevant to invoking federal common law, such as strength of state interests); United States v.
Yazell, 382 U.S. 341, 352-57 (1966) (state coverture law precluding federal agency from collecting balance
owed on defaulted disaster loan applied because no federal interest sufficient to supplant state law and no
need for uniform administration of loan program); United States v. MacKenzie, 510 F.2d 39, 40-42 (9th
Cir. 1975) (en banc) (upon foreclosure of mortgages that constitute security for SBA loans, debtors entitled
to protection of state laws limiting deficiency judgments and providing for redemption rights, because
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Application of these principles to HUD’s operation of acquired properties
indicates a strong presumption that HUD must comply with a state warranty
of habitability. The Department’s ownership and management of formerly
subsidized, multifamily projects does not fall within any one of the three
categories in which the reasons for the presumption are normally absent.
First, this is not a matter to which the concept of national sovereignty dictates
a federal solution. Issues that affect the nation’s sovereignty are few and
traditionally include only such items as interstate disputes and the relation
ship of the United States with foreign nations.153 Second, Congress has not
authorized the judiciary to create federal common law, and the federal
housing statutes do not contain an express authorization to this effect. This
type of authorization is sometimes inferred from statutes that expressly or
implicitly preempt state law or from statutes that vest exclusive jurisdiction in
the federal courts.154 Implication of a specific authorization to create federal
common law would be unwarranted in this situation, however, because
neither Congress nor HUD has preempted state law,155 and Congress has
provided that HUD can sue and be sued in either state or federal court.156
Finally, this is not a situation in which the court is engaged in formulating
remedies for the breach of federal law. The question for a court’s considera
tion is whether HUD, acting as an ordinary private landlord, has failed to
comply with the material requirements of a warranty of habitability under
state law. HUD’s federal responsibilities are relevant only to determine
whether the warranty conflicts with or impairs federal policy and therefore
cannot be applied to HUD because of the doctrines of federal preemption and
intergovernmental immunity. The basic inquiry, however, concerns a viola
tion of state law, not federal law.
Not only does the presumption in favor of state law apply, but it is
considerable and should not be overridden lightly in view of the importance of
the states’ interest in promoting the health and welfare of their citizens in an
area of traditional state concern.157 Property law has long been considered the
domain of the states, and federal courts have taken special care to avoid
encroaching on the interwoven complex of state doctrines in this area.158
application of state law does not impair congressional purpose in enacting SBA legislation and no other
paramount federal interest justifies refusal to respect state interests); Note, Federal Decisional Rules, supra
note 141, at 1089-94; note 151 supra and accompanying text.
153. See Note, Federal Common Law, supra note 140, at 1519-21.
154. See id. at 1522-23. Although courts readily infer congressional authorization to create federal
common law, they should avoid fabricating congressional intent when it is not clearly expressed. Id. at
1522. On the other hand, a preempting federal statute provides a reasonable basis for inferring a
congressional judgment to create federal common law. Id. Because it is logical that Congress intended
some law to apply and because state law is ineffective, federal law must be created to fill the void. Id.
Similarly, when states lack jurisdiction to hear cases, unless federal law is created Congress would be
burdened with the responsibility for the initial development of “primary law.” Id. at 1523. Because
Congress is ill-equipped to undertake this task, it is reasonable to presume that Congress intended the
federal courts to fill in the interstices of its legislation. See id.
155. See notes 33-88 supra and accompanying text.
156. 12 U.S.C. § 1702 (1976).
157. See note 151 supra and accompanying text.
158. See United States v. Yazell, 382 U.S. 341, 352 (1966) (especially in family and family property
arrangements, “solicitude” for state interests should be disregarded only when “clear and substantial”
federal interests are threatened); United States v. Brosnan, 363 U.S. 237, 241-42 (1960) (state law
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Furthermore, the Supreme Court made clear in Lindsey v. Normet1^ that the
landlord-tenant relationship is a matter of local legislative concern, and not a
matter for the federal courts.159
160
In light of the strong state interests, only a clear need to protect an
important federal policy from significant state impairment or a substantial
need for national uniformity justifies application of a federal rule.161 Such a
need is absent in this case. It is unnecessary and therefore inappropriate to
supplant state law in order to effectuate paramount federal policies. Applica
tion of a state warranty of habitability furthers HUD’s overriding statutory
objectives162 and does not significantly conflict with or impair HUD’s
immediate or long-range goals163 or discriminate against the federal govern
ment.164 Although HUD’s collection of its rent payments sometimes may be
delayed pending litigation of an implied warranty claim, this delay affects
HUD’s financial interest only marginally, if at all.165 Even if the condition of
the premises prompts a court to award HUD less than full rent at the
conclusion of litigation, the overall financial impact upon HUD is likely to be
minimal.166 HUD’s financial loss therefore falls far short of the significant
harm that would justify dislocation of important state policies.167 Moreover,
because there is no reason to consider HUD’s interest in collecting full rent in
a timely fashion to be any different from that of an ordinary private
governing divestiture of federal tax liens that effectively extinguishes federal liens adopted as federal rule
because government need for uniformity outweighed by dislocation of state local property relationships);
United States v. Burnison, 339 U.S. 87, 93, 95 (1950) (state court can void domiciliary’s bequest of real and
personal property to United States as unrestricted testamentary gift, although gift permitted if made to
state or its municipalities; statute permitting distinction warranted because of state’s close relationship with
its residents and their property); Reconstruction Fin. Corp. v. Beaver County, 328 U.S. 204, 210 (1946)
(because federal rule might interfere with concepts of real property “deeply rooted in state traditions,
customs, habits, and laws,” unless local laws discriminate against government, state rules determine
whether machinery classified as real or personal property within meaning of federal statute permitting local
real property taxation); United States v. Kramel, 234 F.2d 577, 581-83 (8th Cir. 1956) (state laws
controlling title to real or personal property always considered exclusive state domain; action by United
States to recover for conversion of security in government-held chattel mortgage must fail because no
clearly expressed congressional intent to invade traditional field of state control).
159. 405 U.S. 56 (1972).
160. Id. at 68, 74. In Lindsey tenants sought a declaratory judgment that the Oregon Forcible Entry and
Wrongful Detainer (FED) Statute was unconstitutional on three grounds: it provided for trial six days after
service of the complaint unless the tenant provided security for accruing rent; it limited triable issues to a
tenant’s default, thus precluding any habitability defenses; and it required as a prerequisite for appeal twice
the amount of rent expected to accrue pending appellate decision. Id. at 64. The Court upheld the early
trial provisions and the limitations on triable issues, id. at 64, 69, but found that the double bond
requirement discriminated against tenants wishing to appeal from adverse FED decisions. Id. at 74. In
permitting Oregon to treat as independent convenants the landlord’s obligation to provide a suitable
dwelling and the tenant’s duty to pay rent, the Court expressly noted that “[t]he Constitution has not
federalized the substantive law of landlord-tenant relations .... Absent constitutional mandate, the
assurance of adequate housing and the definition of landlord-tenant relationships are legislative, not
judicial, functions.” Id. at 68, 74.
161. See notes 147-48, 151-52 supra and accompanying text.
162. See notes 77-81 supra and accompanying text.
163. See notes 82-85, 1 11-38 supra and accompanying text.
164. See notes 107-08 supra and accompanying text.
165. See notes 121-26 supra and accompanying text.
166. See notes 117-20 supra and accompanying text.
167. See notes 151-52 supra and accompanying text.
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landlord,168 the federal interest at stake is insufficient to justify overriding the
presumption that state law should apply and to warrant creating a federal
rule.169
The strong presumption in favor of applying state law is not mitigated by a
need to promote uniformity with respect to either overall congressional policy
or specific agency obligations. Uniformity is an appropriate basis for invoking
a federal rule only when a standardized policy is required in order to
effectuate a clear congressional purpose.170 HUD’s ability to fulfill its overall
statutory obligation of providing decent, safe, and sanitary housing for low
income persons does not depend upon a uniform federal maintenance
standard. Courts have frequently looked to local codes to define and give
content to this statutory standard.171 This practice hardly suggests that
Congress envisioned a unitary federal standard as the sole means for
achieving the national housing policy. The federal statutory scheme depends
for its implementation upon substantial participation by the private sector
and by local governments. When they assist HUD in carrying out its statutory
duties, HUD frequently mandates compliance with local government require
ments.172 As the United States Court of Appeals for the First Circuit has aptly
stated, “The federal legislation creating the network of subsidized housing
laws is superimposed upon and consciously interdependent with the substruc
ture of local law relating to housing.”173 Because HUD has chosen to execute
its statutory duty to provide decent housing by holding private parties to the
requirements of a local code,174 it should not be permitted to contend that

168. HUD’s interest in collecting rent on time is not at all comparable to the risks presented in
Clearfield Trust Co. v. United States, in which the issue was the government’s rights and duties concerning
its issuance of commercial paper, involving thousands of multistate transactions. 318 U.S. 363, 367 (1943).
Similarly, HUD’s interest in collecting rent on time is different from the Department’s interest in
protecting the General Insurance Fund. Because Congress has limited the amount of money that HUD
may spend at a foreclosure sale, the federal interest in protecting the Fund exempts the Department from
state laws that permit defaulting mortgagors to recover the difference between the foreclosure sale price
and the fair market value of the property. See Oglethorpe Co. v. United States, 558 F.2d 590, 594-95 (Ct.
Cl. 1977). HUD’s interest in collection of rent approximates that identified in United States v. Yazell, in
which the government interest in collecting the balance on a defaulted loan was considered to be no greater
than that of any other creditor. 382 U.S. 341, 348 (1966); accord, United States v. MacKenzie, 510 F.2d 39,
41 (9th Cir. 1975) (en banc) (government interest identical to that identified in Yazell- upon foreclosure of
mortgages that constituted security for SBA loan, debtors entitled to protection of state debtor laws
limiting deficiency judgments and providing for redemption rights); see Hubbs v. People ex rel. Dep’t of
Pub. Works, 36 Cal. App. 3d 1005, 1009, 112 Cal. Rptr. 172, 175 (1974) (in actuality, state acts as landlord
and Department of Public Works functions as its agent when it maintains residences on property acquired
for future highway use; no agreement or statute makes this landlord-tenant relationship different from
ordinary case); cf. 12 Ga. L. Rev. 120, 129 (1977) (tenants of § 221(d)(3) have expectation of habitable
housing in exchange for rent; no reason for government landlord to be treated differently from private
landlord).
169. See notes 147, 151-52 supra and accompanying text.
170. See notes 148, 151-52 supra and accompanying text.
171. See note 81 supra and accompanying text.
172. See notes 19-23, 28 supra and accompanying text.
173. Kargman v. Sullivan, 552 F.2d 2, 11 (1st Cir.), amended on denial of rehearing, 558 F.2d 612 (1st
Cir. 1977) (per curiam).
174. Private mortgagors for the sections 221(d)(3) and 236 programs must develop the project in
conformance with local code standards. See note 19 supra.
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divergent state standards impair federal policy when it, instead of a private
party, is the landlord.
Similarly, federal uniformity is not required for accomplishment of HUD’s
specific obliglations with respect to its acquired properties. Congress has
expressed neither a requirement of nor a preference for uniform administra
tion. To the contrary, Congress has required HUD to comply with the
variations of local methods of assessment and collection of real property taxes
on acquired properties,175 thus making it impossible for HUD to deal with
these properties on a uniform basis.176 In addition, HUD’s management
policies reveal an intent to conform with local housing code standards in its
acquired projects.177 For instance, when HUD sues to evict tenants in
acquired properties, it uses whatever statutory procedure is available in each
state.178 Therefore, because both Congress and HUD apparently encourage
the use of divergent state proceedings and because this practice does not
conflict with or unduly impair federal housing policy,179 uniformity does not
provide a basis for overcoming the very strong presumption that state law
applies.
In summary, in states with a warranty of habitability, tenants in HUDacquired properties should be allowed to enforce the warranty against HUD.
State law applies because neither Congress nor HUD has preempted state law,
because the doctrine of intergovernmental immunity does not protect HUD
from suit, and because the strength of the state’s interest makes it inap
propriate to decide this issue as a matter of federal common law.

Tenant Remedies

if HUD is not Bound by
Habitability

State Warranties

of

If a state or federal court decides that HUD’s maintenance duties are to be
determined as a matter of federal law, despite the existence of a state warranty
of habitability, tenants in acquired properties are not left without a remedy.
Although this issue should be resolved as a matter of state law, if a court
decides to the contrary tenants have two courses of action available.
implied federal cause of action

Tenants may institute suit against HUD under the implied cause of action
doctrine.180 Courts deciding the warranty question as a matter of federal law
necessarily foreclose the possibility that tenants may assert HUD’s breach of
the warranty under state law, either in an affirmative suit against HUD based
175. See note 106 supra and accompanying text.
176. See Reconstruction Fin. Corp. v. Beaver County, 328 U.S. 204, 209 (1964) (uniformity inadequate
basis for formulating federal rule to govern what is subject to tax under federal statute permitting real
property taxation because Congress, in permitting local tax, made uniform administration impossible).
177. See notes 67-70 supra and accompanying text.
178. See note 30 supra and accompanying text.
179. See notes 163-67 supra and accompanying text.
180. See notes 210-349 infra and accompanying text.
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on the Department’s maintenance practices or as a defense in an eviction
action. Because of the unavailability of what would otherwise constitute an
adequate state remedy, a class of intended beneficiaries is left without a form
of redress. Thus, nonapplication of the warranty of habitability produces the
same result as application of an altogether insufficient state remedy—the
remedy available in states that have not adopted a warranty.181 Accordingly,
the implied cause of action will be more fully discussed in the analysis of
remedies in states that do not have warranties of habitability.182 Because
relegating tenants to an inadequate state remedy would frustrate the clear
purposes of the federal housing statutes, an implied cause of action is
appropriate to effectuate a clear congressional mandate to provide decent,
safe, and sanitary housing to low income tenants.
WARRANTY DERIVING FROM FEDERAL COMMON LAW

An equally appropriate remedy is a suit against HUD for breach of an
implied warranty of habitability, determined as a matter of federal common
law. Under this theory, a court may adopt as the federal rule that determines
HUD’s duties in a given state either the specific requirements of that state’s
warranty or an independent federal rule.183184
Although it might seem incongru
ous for a federal court to adopt a state’s warranty as the federal rule after
deciding not to apply it directly, a court may favor this approach because it
permits the application of federal law to a federal agency, yet simultaneously
affords tenants adequate protection. If a court instead elects to apply a
uniform federal rule, it should incorporate within the rule the basic elements
of the warranty that most states apply; it should not follow the approach of
the court in Alexander v. HUD]M and deny the existence of any federal
standard of habitability.
In determining whether state law should be adopted as the federal rule of
decision, courts generally consider three major factors: (1) the need for
uniformity in operation of the federal program, (2) the presence of an area
that has traditionally been a state concern, and (3) the existence of a conflict

181. In states that have not adopted warranties of habitability, the common law rule prevails that a
landlord has no obligation to maintain the premises in habitable condition. See R. Chused, A Modern
Approach to Property 412 n.6 (1978). Although HUD covenants in a written lease to provide certain
services to tenants, the common law treats a tenant’s obligation to pay rent as independent of the landlord’s
obligation to provide these services. See note 26 supra. Tenants in nonwarranty states cannot raise a
landlord’s breach of covenant to provide certain services as a defense to a landlord’s suit for possession due
to nonpayment of rent. See note 30 supra. Therefore, when relegated to a state remedy, HUD tenants in
nonwarranty states have no adequate means by which to challenge the agency’s failure to provide safe and
sanitary housing.
182. See notes 210-349 infra and accompanying text.
183. See Clearfield Trust Co. v. United States, 318 U.S. 363, 367 (1943) (in choice of applicable rule,
court sometimes selects state law as federal rule); Comment, supra note 148, at 823 & n.5 (when courts
must decide issue as matter of federal law, unless Congress specifies otherwise, content of federal rule
determined either by adopting state law or by developing or following uniform federal law); cf. United
States v. Brosnan, 363 U.S. 237, 241-42 (1960) (state law governing divestiture of federal tax liens adopted
as federal rule).
184. 555 F.2d 166 (7th Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978); see notes 15-17 supra and
accompanying text.
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between state law and the federal operation.185 Relying on judicial treatment
of these three criteria, the following test may be used to assess when state law
should be adopted as the federal rule: When there is a conflict between the
state law and federal law, or an inconsistency that in fact negates the purposes
of the federal program, adoption of state law is precluded, despite the weight
of any other criteria.186 When a conflict of this nature is not present, the
federal interests in uniformity187 and in avoiding interference not amounting
to a conflict are balanced against the state interests in preserving the structure
of state regulation in an area of traditionally local concern and in avoiding
other disruptive effects that would result from adoption of an independent
federal rule.188
Application of this test to HUD suggests that, as a matter of federal policy,
HUD should comply with the existing warranty of habitability in those states
that require such a warranty. Adoption of a state’s warranty as the federal
rule does not present such a conflict or inconsistency with HUD’s duties to
provide decent housing, or with its specific obligations to attend to its
acquired properties, that adoption is precluded without further consideration
of the competing state and federal interests.189 In assessing the weight of the
federal interest, it is apparent for the reasons previously discussed that a lack
of uniformity does not interfere with the operation of the federal program.190
In states that lack a warranty of habitability, however, a federal court should
not adopt state law because to do so would conflict with HUD’s obligation to
provide decent, safe, and sanitary housing.191 HUD may therefore have a
minimal interest in applying the same federal rule to all of its projects.192

185. Comment, supra note 148, at 830; see United States v. Little Lake Misere Land Co., 412 U.S. 580,
596-600 (1973) (no retroactive application of state law depriving United States of bargained-for contractual
interest in mineral rights on land acquired under federal act, because hostile rule inappropriate standard for
federal law; state interests, although legitimate, cannot be honored retroactively); United States v. Standard
Oil Co., 332 U.S. 301, 308-11 (1947) (state law not adopted because issue appropriate for uniform federal
treatment and irrelevant to state’s concern in protecting citizens against tortious harms; United States
denied recovery for soldier’s injury because issue for Congress to decide); Clearfield Trust Co. v. United
States, 318 U.S. 363, 367 (1943) (desirability of uniform rule for determining rights and duties of United
States regarding issuance of commercial paper makes adoption of state law inappropriate).
186. Comment, supra note 148, at 834-48.
187. Uniformity for “uniformity’s sake” and uniformity for administrative ease that is not specifically
related to the operation of a federal program deserve little or no weight in the balancing process. Id. at 841.
Weight is given, however, to an argument in favor of uniformity for administrative ease if divergent state
laws would actually interfere with the functioning of a specific federal program. Id.
188. Id. at 838, 843-44.
189. There is neither a conflict between state and federal law, see notes 71-88 supra and accompanying
text, nor an inconsistency that negates the purposes of the federal program, see notes 111-38 supra and
accompanying text. Therefore, the state interests must be balanced against the federal interests. See notes
186-88 supra and accompanying text.
190. See notes 170-79 supra and accompanying text.
191. See note 181 supra.
192. If this issue is to be resolved as a matter of federal common law, tenants in nonwarranty states
could assert that HUD has breached a federally based warranty. In this situation HUD cannot rely on a
state warranty for formulation of a federal rule. Therefore, it must adopt the warranty of another state or
create an independent federal rule. If a uniform rule is fashioned, HUD might want to apply the federal
standard to all of its acquired projects. There is no need, however, to have only one standard, because HUD
frequently uses the housing codes in each state to define a landlord’s duties in that state. See notes 19,2123, 28, 81 supra and accompanying text.
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With respect to other federal concerns, HUD’s interest in receiving rent on
time and in avoiding whatever financial loss is attributable to compliance with
state procedures cannot be ignored. In assessing the weight of this interest,
however, it is important to recognize that these factors interfere only slightly
with HUD operations and fall far short of actually conflicting with HUD’s
statutory responsibilities.193
On the other hand, the states have a strong interest in protecting the health
and welfare of their citizens, with regard to real property arrangements in
general194 and with respect to landlord-tenant relationships in particular.195
This interest is not diminished because a federal agency is the landlord; the
states retain a legitimate concern for the well-being of all of their citizens. In
addition, adoption of an independent federal rule might affect a court’s ability
to respond adequately to other pressing state concerns by causing an already
overburdened judiciary to establish one habitability defense rule for tenants in
HUD-acquired properties and another for all other tenants.196197
Thus, the
states have a strong interest in protecting the health and welfare of their
citizens and a moderate interest in avoiding adverse impacts upon other areas
of state concern.
These interests must be balanced against a relatively minimal federal need
for uniformity and a weak federal interest in avoiding interference short of
conflict. The most reasonable accommodation of these competing considera
tions is to preserve the structure of state law, particularly because this furthers
HUD’s overriding statutory objectives. It therefore becomes clear that the
court in Alexander v. HUD191 should have adopted the state warranty of
habitability as the federal rule.
In Alexander the Seventh Circuit provided little discussion of the merits of
adopting an independent federal rule, rather than the warranty of habitability
under state law.198 Although the court’s rationale is unclear, it appears to rely
on the Supreme Court’s decision in Illinois v. City of Milwaukee199 to support
its view that the federal courts need not adopt state law.200 The court’s
reliance is misplaced, however, because the rationale for applying federal
common law in that case derived primarily from the interstate nature of a
water pollution dispute.201 Most commentators agree that the competence to
formulate federal common law for interstate disputes derives from the
193. See notes 115-38 supra and accompanying text.
194. See notes 151, 158 supra and accompanying text.
195. See notes 159-60 supra and accompanying text.
196. For example, it might become necessary for courts to ascertain the point at which HUD
discontinues its role as assignee of the mortgage of a financially troubled project and replaces the private
mortgagor as landlord.
197. 555 F.2d 166 (7th Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978).
198. See id. at 170-71, 171 n. 5.
199. 406 U.S. 91 (1971).
200. 555 F.2d at 171 n.5.
201. Illinois sought leave to file a complaint under original jurisdiction against four Wisconsin cities and
the sewer commissions of the City and County of Milwaukee for abatement of a nuisance allegedly caused
by pollution of Lake Michigan, an interstate body of water. 406 U.S. at 93. The Court declined to exercise
its original jurisdiction, stating that the issues could be decided in the appropriate district court as a matter
of federal common law. Id. at 98-101. It expressly noted that federal law must be applied not only because
of the character of the parties but also because of the overriding federal interest in resolving a pollution
dispute over a body of water surrounded by four states. Id. at 105 n.6.
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Constitution,202 not from a federal statute, and therefore does not establish
precedent for judicial rulemaking in other kinds of cases.203 Although the
Seventh Circuit may also have felt that Textile Workers Union v. Linclon
Mills204 supported its refusal to adopt state law, the facts of that case are
similarly inapposite. Because enforcement of arbitration clauses in collective
bargaining agreements does not involve a traditional area of state concern,
such as property law, the presumption that state law should apply in that case
was a weak one.205 The presumption was easily overcome by a need to foster
federal labor policies encouraging judicial enforcement of collective bargain
ing agreements.206 In contrast, significant state interests outweigh relatively
weak federal concerns to compel adoption of state law when HUD acts as a
residential landlord in its acquired properties.
Even if federal interests compel creation of an independent federal rule,
rather than adoption of state law, the federal rule should incorporate the basic
elements of the warranty of habitability that most states apply. Although
HUD may be exempt from detailed housing code requirements, it must
adhere to its own statutory mandate to provide decent, safe, and sanitary
housing. Contrary to the “no standard” view mistakenly adopted by the
Alexander court, the purposes and policies of the National Housing Act are
not “broad future objectives on a grand scale.”207 Congress could hardly have
intended, as the Alexander court concluded, that the Department charged
with alleviating substandard housing conditions be exempt from a duty to
provide habitable housing until all national needs are met.208 To the contrary,
HUD must assure that the housing it presently owns and operates is
maintained in habitable condition. In keeping with the decisions of other
courts,209 short of expressly adopting the state standard, the Seventh Circuit
in Alexander at the very least should have looked to the state warranty of
habitability to define and give content to the statutory “decent, safe, and
sanitary” housing standard.
202. See Hill, supra note 141, at 1031 (by necessary implication, state cannot adjudicate controversies to
which state is a party because of constitutional grant to Supreme Court, under art. Ill, § 2, of original
jurisdiction to hear such cases); Note, Federal Decisional Rules, supra note 141, at 1080 (lawmaking
competence of judiciary in controversies between states derives from constitutional grant of jurisdiction).
203. See Federal Decisional Rules, supra note 141, at 1088-89 (power of federal judiciary to formulate
federal rules governing controversies between states provides no authority for judicial rulemaking in cases
falling within other grants of federal jurisdiction); cf. Note, Federal Common Law Remedies for the
Abatement of Water Pollution, 5 Fordham Urb. L.J. 549, 549 (1977) (several federal courts have
restricted federal common law remedies in water pollution cases to suits involving interstate waterways);Note, Federal Common Law, supra note 140, at 1520 (presumption in favor of state law not
applicable in interstate dispute cases because concept of national sovereignty dictates federal solution).
204. 353 U.S. 448 (1957).
205. Note, Federal Common Law, supra note 140, at 1533.
206. Id. at 1534-35.
207. 555 F.2d at 171.
208. In Alexander the court mistakenly referred to the section 221(d)(3) program as public housing. 555
F.2d at 171. The two programs are not at all similar. See notes 1-3, 131 supra and accompanying text; notes
252-53 infra and accompanying text. The court’s choice of words is not without irony, however, because
HUD reqires that local housing authorities include an express warranty of habitability in the leases of all
public housing tenants, see note 22 supra and accompanying text, and tenants can withhold rent if repairs
of defects hazardous to health, life, and safety are not made within a reasonable period of time. See note 23
supra and accompanying text.
209. See note 81 supra and accompanying text.
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II. Actions in States without a Warranty of Habitability
In those states that have refused to recognize a warranty of habitability for
rental housing,210 tenants are left without redress when HUD violates its
statutory obligations and operates unsafe and unsanitary projects.211 Relegat
ing tenants to the inadequate state remedies available would frustrate the
clear purposes of the federal housing statutes.212 A court should therefore find
a remedy implied in these statutes. Courts have fashioned an implied private
remedy doctrine on the basis of a public policy that permits injured parties to
obtain civil redress for injuries arising out of noncompliance with statutorily
imposed obligations.213 Private actions are allowed when they would effectu
ate the purposes of the statute without interfering with the operation of the
statutory scheme.214 The federal housing statutes impose on HUD a positive
obligation to exercise its powers consistently with the national housing
policy.215 Because the policy statement makes no allowance for exceptions,
the obligations it imposes do not cease when HUD acquires properties subject
to HUD mortgage and rental assistance.216 The number of instances in which
HUD has inadequately maintained acquired properties,217 coupled with its
apparent denial of any positive duty in that regard,218 indicates the need for a
private cause of action as an effective means of enforcing HUD’s statutory
obligations.219
THE IMPLIED PRIVATE REMEDY DOCTRINE

The implied cause of action doctrine developed as a necessary by-product
of the proliferation of statutes and regulations that govern human conduct

210. The following states have neither a statutory nor an implied warranty of habitability: Alabama,
Arkansas, Colorado, Georgia, Idaho, Indiana, Louisiana, Mississippi, South Carolina, Texas, Utah, and
Wyoming. For the states with a warranty, see note 27 supra.
211. See note 181 supra.
212. United States Housing Act of 1937, as amended, 42 U.S.C. § 1437 (Supp. V 1975); Housing Act of
1949, 42 U.S.C. § 1441 (1970); National Housing Act, 12 U.S.C. §§ 1701-1750g (1976); Housing and
Urban Development Act of 1968, § 1601, as amended by Housing and Community Development Act of
1974, § 801, 42 U.S.C. § 1441a (Supp. V 1975). The first provisions of the National Housing Act were
enacted in 1934. Additions and amendments have been made almost every year since then and the changes
total well over 100.
213. See, e.g., Cort v. Ash, 422 U.S. 66 (1975) (given proper circumstances, private remedy may be
implicit in statute not expressly providing one); National R.R. Passenger Corp. v. National Ass’n of R.R.
Passengers, 414 U.S. 453 (1974) (private cause of action may be inferred from statute if supported by clear
evidence of congressional intent); Texas & Pac. Ry. v. Rigsby, 241 U.S. 33 (1916) (cause of action may be
inferred from safety statutes intended to protect the class to which plaintiff belonged).
214. Sierra Club v. Morton, 400 F. Supp. 610, 622 (N.D. Cal. 1975) (cause of action implied against
Secretary of Interior for operation of California Water Project in contravention of Rivers and Harbors Act
of 1899).
215. 42 U.S.C. § 1441 (1970); see note 8 supra and accompanying text.
216. 42 U.S.C. § 1441 (1970).
217. See note 14 supra and accompanying text.
218. See Handbook, supra note 30, 58(c)(4); note 1 infra and accompanying text.
219. See Note, Implying Civil Remedies from Federal Regulatory Statutes, 77 Harv. L. Rev. 285, 291
(1963) (discussing effectiveness and nature of implied cause of action for carrying out statutory scheme)
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without providing adequate means of enforcement.220 Until recently, there
were two conflicting views concerning the power of the judiciary to fill this
statutory gap.221 One line of authorities espoused the restrictive belief that the
courts’ power to formulate remedies remained strictly incidental to that of
Congress and, therefore, a private cause of action could be implied only when
the statute itself or its legislative history indicated that Congress affirmatively
intended the creation of such an action.222 Another series of cases affirmed the
inherent power of common law courts to formulate appropriate remedies in
order to safeguard federally guaranteed rights,223 to effectuate legislative
purpose and policy,224 to protect a particular class of persons,225 and to supply
relief when available administrative remedies are inadequate.226
220. See generally Note, supra note 219.
221. People’s Hous. Dev. Corp. v. City of Poughkeepsie, 425 F. Supp. 482, 489 (S.D.N.Y. 1976); see
Note, supra note 219, at 286.
222. See Securities Investor Protection Corp. v. Barbour, 421 U.S. 412, 420-21, 425 (1975) (without
extrinsic evidence that Congress intended to permit action for damages by customers under Securities
Investor Protection Act of 1970, court will not infer cause of action); National R.R. Passenger Corp. v.
National Ass’n of R.R. Passengers, 414 U.S. 453, 456-57, 465 (1974) (Amtrak Act and legislative history
fail to reveal congressional intent to create cause of action on behalf of passengers for rail service
discontinuances prohibited by Act).
223. See Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388, 389
(1971) (search conducted by federal agent in violation of federal rights guaranteed by fourth amendment
gives rise to federal cause of action despite traditional state law remedies); Tunstall v. Brotherhood of
Locomotive Firemen, 323 U.S. 210, 213 (1944) (private cause of action implied, allowing individual union
member to bring suit against his union for violating federally guaranteed rights by engaging in racially
discriminatory practices).
224. Allen v. State Bd. of Elections, 393 U.S. 544, 557 (1969) (guarantees of § 5 of the Voting Rights Act
of 1965 meaningless unless individuals can bring suit to have prohibitions enforced); Wyandotte Transp.
Co. v. United States, 389 U.S. 191, 203-04 (1967) (government not limited to specific remedies outlined in
Rivers and Harbors Act of 1899; implied in personam relief allowed to carry out congressional purpose);
Texas & Pac. Ry. v. Rigsby, 241 U.S. 33, 42 (1916) (private cause of action labeled powerful deterrent for
ensuring compliance with congressional purpose). The use of private causes of action to enforce legislative
policy has figured prominently in two areas: federal securities regulation and aviation regulation. See, e.g.,
Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 62 (1975) (Court recognizes implied cause of action in
proxy solicitation area because it serves public interest, but Court also requires plaintiff to meet normal
prerequisites for injunctive relief); Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 730 (1975)
(although implied private causes of action are allowed under SEC rule 10b-5, they are limited to suits
brought by buyers and sellers of stock); J.I. Case Co. v. Borak, 377 U.S. 426, 433 (1964) (stockholder has
right under § 27 of Securities Exchange Act to cause of action against company for publishing false and
misleading proxy statement in violation of § 14 of the Act; court has duty to create remedies that carry out
congressional purpose); In re Paris Air Crash of Mar. 3, 1974, 399 F. Supp. 732, 747-48 (C.D. Cal. 1975)
(implied cause of action permitted because of federal right to recover for deaths caused by planes with
safety hazards in violation of Federal Aviation Act); Gable v. Hughes Air Corp., 350 F. Supp. 612, 614-15
(C.D. Cal. 1972) (Federal Aviation Act imposes high duty of care on air carriers and violation of that duty
establishes cause of action for those injured as result of violation). It is important to note that recent cases
indicate the Supreme Court is restricting implied causes of action in the securities area. See generally
Lowenfels, Recent Supreme Court Decisions Under the Federal Securities Laws: The Pendulum Swings, 65
Geo. L.J. 891 (1977).
225. J.I. Case Co. v. Borak, 377 U.S. 426, 432 (1964) (congressional intent to protect investors implies
that judicial relief available); Reitmeister v. Reitmeister, 162 F.2d 691, 694 (2d Cir. 1947) (criminal statute
protecting class, in this case senders of telephone messages, will be interpreted to create civil liability as well
unless there is some definite indication to the contrary).
226. Compare J.I. Case Co. v. Borak, 377 U.S. 426, 432 (1964) (SEC workload is too great and must be
supplemented with private actions to enforce proxy requirements) and Gomez v. Florida State Employ
ment Serv., 417 F.2d 569, 576 (5th Cir. 1969) (unless migrant workers could bring private suit, remedy for
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In 1975 the Supreme Court attempted to eliminate the confusion created by
these two divergent approaches. In Cort v. Ash221 the Court established a four
pronged test to determine the appropriateness of creating an implied civil
remedy to carry out the purposes of a federal statute.*227
228 The first part of the
test requires that the plaintiff be “one of a class for whose especial benefit the
statute was enacted.”229 The Court indicated that in instances in which
protection of the plaintiffs class constituted merely a secondary concern of
the statute, “the especial benefit” criterion would not be fulfilled.230 The
second inquiry is whether there is any indication of legislative intent either to
create or deny a private remedy.231 The Court acknowledged that when
federal law has actually granted rights to a class of persons, plaintiffs who are
members of that class need not show a positive congressional intent to create a
private cause of action. The Court cautioned, however, that an explicit
showing of intent to deny such a cause of action would defeat implication.232
Under the third prong of the test a court must examine whether an implied
cause of action is consistent with the underlying purposes of the legislative
scheme.233 The final element of the Cort test is an inquiry whether the cause of
action is one “traditionally relegated to state law, in an area basically the
concern of the States,” thus rendering implication of a private remedy
grounded solely on federal law inappropriate.234 The Court applied this test to
the facts of Cort and found that none of the four criteria was satisfied by the
facts of the case and that an implied cause of action was therefore not
permissible.235 Subsequent opinions indicate that the Supreme Court will
violating Wagner-Peyser Act is limited to removal of state funding) with Jeter v. St. Regis Paper Co., 507
F.2d 973, 976-77 (5th Cir. 1972) (no implied cause of action allowed for nonemployee of company that
violated OSHA regulations; enforcement provisions of OSHA sufficient).
227. 422 U.S. 66 (1975).
228. Id. at 78.
229. Id. (citing Texas & Pac. Ry. Co. v. Rigsby, 241 U.S. 33, 39 (1916)).
230. Id. at 81-82. The Court contrasted the action in Cort with other situations in which it had
considered implication appropriate. For example, the Court has not hesitated to create a remedy to redress
a clearly articulated federal right enjoyed by the plaintiff. See Bivens v. Six Unknown Named Agents of the
Federal Bureau of Narcotics, 403 U.S. 388, 392 (1971) (citing cases). It has also been willing to infer a cause
of action in cases involving a legislative scheme governing the relationship between plaintiff and defendant
classes in a particular regard. See Cort v Ash, 422 U.S. at 82; J.I. Case Co. v. Borak, 377 U.S. 426, 431-32
(1964).
231. 422 U.S. at 78. This test was previously applied by the Court in National R.R. Passenger Corp. v.
National Ass’n of R.R. Passengers, 414 U.S. 453, 458 (1974) (emphasized need to examine statute for
evidence of legislative intent regarding private remedies).
232. 422 U.S. at 82.
233. Id. at 78. This test was previously applied by the Supreme Court in National R.R. Passenger Corp,
v. National Ass’n of R.R. Passengers, 414 U.S. 453, 457 (1974) (examination of legislative history indicates
intent to preclude private cause of action), and in Calhoon v. Harvey, 379 U.S. 134, 141 (1964) (purpose of
statute indicates disputes to be handled solely by use of remedies outlined in statute).
234. 422 U.S. at 78. The Court had used this analysis as well in earlier cases. See, e.g.. Bivens v. Six
Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388, 394-95 (1971) (state law may
not limit federal authority); J.I. Case Co. v. Borak, 377 U.S. 426, 434 (1963) (federal law will override state
law because federal rights involved); Wheeldin v. Wheeler, 373 U.S. 647, 652 (1963) (state law governs in
suits against federal officials unless Congress makes exception).
235. The plaintiff-stockholders in Cort had claimed damages against a corporation for 1972 presidential
election expenditures made in violation of section 610 of the Federal Election Act of 1971, 18 U.S.C. § 610
(1976). Id. at 68-69. Finding no express provision of a civil remedy in section 610, id. at 74, the Court
developed the four-pronged test by examining cases in which it had inferred remedies, id. at 80-85. First.
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continue to use the Cort standard as a framework for deciding when a statute
implies a private remedy.*
236
INFERRING A CIVIL REMEDY FROM THE FEDERAL HOUSING STATUTES

The national housing policy mandates that HUD seek realization “of the
goal of a decent home and suitable living environment for every American
family”237 by committing its financial resources to eliminating unsafe and
unsanitary housing conditions and to alleviating a chronic shortage of
“decent, safe, and sanitary dwellings for families of low income.”238 Unless
courts afford a cause of action to tenants in nonwarranty states living in
housing maintained by HUD in substandard condition, the objectives of the
federal housing statutes will be frustrated. An application of the Cort v. Ash
criteria shows that all four elements of the test are satisfied and that the
statutes imply a cause of action on behalf of tenants in subsidized housing
acquired by HUD through foreclosure.

Such Tenants are a Class for Whose Especial Benefit the Federal Housing
Statutes were Enacted.
Congress declared a national housing policy in
housing acts passed in 1937239 and 1949.240 These declarations illustrate
Congress’ intent to make low income families inhabiting federally assisted
housing projects the primary beneficiaries of the federal programs. The
language of the 1937 Act is particularly persuasive on this point. It obligates
the United States to “promote the general welfare of the Nation” by
committing its financial resources “to assist the several States ... to remedy
the unsafe and insanitary housing conditions and the acute shortage of decent,
safe, and sanitary dwellings for families of low income.”241 The 1949 Act
the Court found that protection of stockholders was at best a secondary objective of the Act. Id. at 81.
Second, the language of the statute and the relevant legislative history failed to suggest a congressional
intent to vest a right to damages in corporate shareholders. Id. at 82. Third, the Court ruled that recovery
of damages after the fact would not cure the effect on a past election of misuse of corporate funds. Id. at 84.
Finally, state law generally governs the internal affairs of a corporation, and in fact may provide that
corporate funds may be used in state elections contrary to the federal statute’s prohibition. Id. at 84-85. In
these circumstances, the Court deemed it appropriate to relegate plaintiffs to whatever remedies might be
available under state law. Id.
236. See Santa Clara Pueblo v. Martinez, 98 S. Ct. 1670, 1681-83 (1978) (Indian Civil Rights Act of
1968 does not imply cause of action against tribe or its officers for denial of the equal protection guaranteed
by the Act to persons within the tribe’s jurisdiction; Congress implicitly indicated intention to deny such a
remedy, creation of remedy would be inconsistent with legislative scheme, and issue depended on tribal
traditions and could better be decided by tribal courts); Santa Fe Industries, Inc. v. Green, 430 U.S. 462
(1977) (plaintiffs asserted private cause of action from § 10(b) of the 1934 Act and from rule 10b-5 for alleged
fraudulent practices in Delaware short-form merger transaction; Court focused on the second and fourth
Cort criteria and held that because state law provided appropriate remedy, congressional objectives were
satisfied without creating a federal cause of action); Piper v. Chris-Craft Indus., Inc., 430 U.S. 1, 37-41
(1977) (no implied cause of action for unsuccessful tender offeror asserting violation of antifraud provisions
of § 14 of Securities Exchange Act of 1934; none of four Cort criteria met).
237. 42 U.S.C. §§ 1441, 1441a (1970).
238. 42 U.S.C. § 1437 (Supp. V 1975).
239. 42 U.S.C. § 1401 (1970) (current version at 42 U.S.C. § 1437 (Supp. V 1975)).
240. 42 U.S.C. § 1441 (1970).
241. Id. § 1401; see Statement of Senator Wagner before the Senate Banking and Currency Committee,

1978]

Warranties of Habitability

255

provides that HUD shall strive to eliminate “substandard and other inade
quate housing” and that efforts toward this goal be administered to encourage
the production and preservation “of housing of sound standards of design,
construction, livability, and size for adequate family life.”242 The legislative
history serves to reinforce the conclusion that the congressional purpose is to
provide decent housing for low income families.243 Congress stressed the need
for suitable housing244 and reaffirmed its position through later amendments
that emphasized pride, dignity, and community improvement.245 This na
tional housing policy directs HUD to operate all of its assistance programs in
conformity with these overall statutory goals.246 The federal courts have
experienced little difficulty in proceeding from the general mandate of the
statutes to a finding that the recipients of federal housing assistance are the
direct beneficiaries of the statutes.247
The specific provisions of federal subsidy programs for multifamily low
income housing also offer evidence of an intent on the part of Congress to
81 Cong. Rec. 1521 (1937) (Act designed to alleviate acute shortage of decent, safe, and sanitary dwellings
for low income families).
242. 42 U.S.C. § 1441 (1970).
243. See S. Rep. No. 84, supra note 45, reprinted at 1551, 1559 (1949 Act designed to provide federal aid
to assist slum clearance projects and low-rent public housing projects).
244. Id. at 8, reprinted at 1559 (Act extends federal assistance to furnish decent housing to low income
families in cities and rural areas).
245. In the Housing and Urban Development Act of 1968, Congress indicated that it would pursue the
objectives of the 1949 Act more vigorously than ever. See 42 U.S.C. § 1441a (1970). The need for such a
reaffirmation arose out of a congressional recognition that achievement under the goals of the 1949 Act
had largely failed to accommodate modem societal needs. See H.R. Rep. No. 1585, 90th Cong., 2d Sess. 1,
reprinted in [1968] U.S. Code Cong. & Ad. News 2873, 2873. See 42 U.S.C. § 1441a (1970). The
objectives continued to include housing assistance for low and moderate income families, a major emphasis
on the values of pride and dignity for the individual family, and stability and improvement of the
community through private home ownership. See H R. Rep. No. 1585, supra, at 2, reprinted at 2873-74;
Thorpe v. Housing Auth. of Durham, 393 U.S. 268, 281 (1969) (Act intended to provide decent home and
suitable living environment for those too poor to attain that standard of living without government
assistance); McQueen v. National Capital Hous. Auth., 366 A.2d 786, 792 (D.C. 1976) (purpose of public
housing programs is to make decent, safe, and sanitary accommodations available to low income families).
246. 42 U.S.C. § 1441 (1970); see Pennsylvania v. Lynn, 501 F.2d 848 (D.C. Cir. 1974) (obligation to
follow policy); Cole v. Lynn, 389 F. Supp. 99, 102 (D.D.C. 1975) (HUD must follow statutory mandate),
enforced sub nom. Cole v. Hills, 396 F. Supp. 1235 (D.D.C. 1975), affd sub nom. Cole v. Harris, 571 F.2d
590 (D.C. Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978).
247. See, e.g., Alexander v. HUD, 555 F.2d 166, 171 (7th Cir. 1977) (those eligible to participate in
programs are beneficiaries of national housing policy), cert, granted, 98 S. Ct. 3087 (1978); Rental Hous.
Ass’n of Greater Lynn, Inc. v. Hills, 548 F.2d 388, 390 (1st Cir. 1977) (court recognized that HUDsubsidized landlords are beneficiaries but not primary beneficiaries of the Act, implying that tenants are
primary beneficiaries); M.B. Guran Co. v. City of Akron, 546 F.2d 201, 204 (6th Cir. 1976) (applying Cort
rationale and concluding that class for whose special benefit national housing statutes enacted not private
contractors but rather “persons who inhabit inadequate housing”; court denied implied cause of action for
contractor); Davis v. Romney, 490 F.2d 1360, 1365 (3d Cir. 1974) (interests of low income families in
obtaining decent housing specifically protected by national housing legislation); Silva v. East Providence
Hous. Auth., 423 F. Supp. 453, 464 (D.R.I. 1976) (applying Cort standard, court concluded that intended
beneficiaries of Housing Act are low income families eligible for public housing), vacated and remanded on
other grounds, 565 F.2d 1217 (1st Cir. 1977); Tenants & Owners in Opposition to Redevelopment v. HUD,
406 F. Supp. 1024, 1041 (N.D. Cal. 1973) (Congress intended residents of blighted areas to be beneficiaries
under Housing Act); Coleman v. United States, 311 A.2d 496, 497, 498 (D.C. 1973) (tenants of low rent
public housing owned by U.S. and operated by the National Capital Housing Authority entitled to rent
reduction because premises in poor repair; D.C. Housing Regulations offer point of reference in defining
“decent, safe, and sanitary” standard of § 1401). But cf. Hahn v. Gottlieb, 430 F.2d 1243, 1250 (1st Cir
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benefit low income families who need federal assistance to obtain decent
housing. Sections 221(d)(3)248 and 2 3 6249 are two provisions of the federal
housing statutes that particularly illustrate the concern of Congress for the
plight of displaced and low income families.
Congress enacted section 221(d)(3) in 1954 to provide liberal-term
mortgage insurance on projects for families displaced by urban renewal and
other governmental programs.250 In 1961 section 221 was amended to furnish
below-market-interest-rate (BMIR) loans to those who would provide hous
ing for an additional group—low and moderate income families.251 The
legislative history of the 1954 Housing Act indicates that the 221(d)(3)
program was targeted specifically at those low and moderate income families
most in need of improved housing, such as the tenant beneficiaries of federal
housing projects.252 In enacting the 1961 amendments providing for the
BMIR program, Congress focused its efforts even more narrowly on a
specific, neglected group—tenants whose income makes them ineligible for
both low-rent public housing and homeowner’s Federal Housing Administra
tion assistance.253
Case law also supports the conclusion that the 221(d)(3) program was
enacted for the special benefit of low and moderate income tenants. In
Marshall v. Lynn254 the United States Court of Appeals for the District of
Columbia Circuit viewed the establishment of the BMIR program as evidence
of Congress’ intent to assist families in these income groups.255 The court
asserted further that Congress enacted the 1961 amendments specifically to
remedy the federal government’s failure to provide housing to the “intended
beneficiaries” of the original section 221.256 The United States District Court
for the District of Massachusetts has also concluded that low and moderate
income tenants of section 221(d)(3) housing are the specific beneficiaries of
1970) (National Housing Acts do not provide categorical assistance to those in need of housing; tenants not
legally entitled to be free from rent increases and no judicial review of FHA-approved rent increase).
248. 12 U.S.C. § 17151(d)(3) (1976).
249. Id. § 1715z-l.
250. Id. § 17151(d)(3).
251. Id. (Congress authorized long-term and low-interest-rate loans for rental and cooperative housing);
cf. Note, Government Programs to Encourage Private Investment in Low Income Housing, 81 Harv. L.
Rev. 1295, 1298 (1968) (explaining mechanics of housing programs).
252. See S. Rep. No. 1472, 83d Cong., 2d Sess. 2, reprinted in [1954] U.S. Code Cong. & Ad. News
2723, 2724 (program designed for low and moderate income groups most in need of better housing); id. at
6, reprinted at 2748 (assistance also extended to low income families unable to find housing because of slum
clearance or other government action).
253. S. Rep. No. 281, 87th Cong, 1st Sess. 4, 21, reprinted in [1961] U.S. Code Cong. & Ad. News
1923, 1925, 1929. The section 221(d)(3) program has been revised frequently since its enactment in 1954 in
order to expand the scope of its benefits. For masterful summaries of this process, see Bryant, Federal
Renewal Legislation—1961, 21 Fed. B.J. 284 (1961); Prothro & Schomer, The Section 221 (d)(3) Below
Market Interest Rate Program for Low and Moderate Income Families, 11 N.Y.L.F. 16 (1965). For a
history of the National Housing Act through 1959, see Foard and Fefferman, Federal Urban Renewal
Legislation, 25 Law & Contemp. Prob. 635 (1960).
254. 497 F.2d 643 (D.C. Cir. 1973), cert, denied, 419 U.S. 970 (1974).
255. Id. at 645-46.
256. Id. at 648 (suggesting that no right to hearing if tenants not beneficiaries under BMIR program); cf.
Thompson v. Washington, 497 F.2d 626, 633 (D.C. Cir. 1973) (Congress intended tenants of low-rent
public housing projects administered by National Capital Housing Authority to have the benefit of
obtaining subsidized housing at prices below market level).
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the program257 and as such are protected from summary evictions initiated by
private landlords.258
At least one court has viewed the mortgage insurance program as a
congressional attempt to assist the private housing construction industry at
minimum financial risk to the federal government.259 This view regards
benefits to low and moderate income tenants as secondary goals.260 Both the
language of the statute establishing the section 221 program and the
legislative history appear to lend some support to this interpretation. The
1954 Housing Act includes assistance to “private industry in providing
housing for low and moderate income families and displaced families” as a
major purpose of the section 221 program.261 This very language, however,
demonstrates that the ultimate goal of such assistance is housing for the needy
and that stimulation of the construction industry is merely a means to that
end.262 The legislative history of the 1954 Act lists encouragement of
construction by the private housing industy as one of many goals, chief
among which was the improvement of housing conditions for low and
moderate income families most in need of better housing.263 Section 221(d)(3)
contains provisions to ensure that HUD has adequate means of safeguarding
the extensive investment envisioned under the program,264 and the legislative
history also indicates a concern for correcting financial abuses connected with
federal housing assistance programs.265 The Senate Report, however, in
dicates that this objective, as well as the encouragement of construction, is
merely a tool for achieving the overall goal of improving housing conditions
for American families of modest means.266
257. McQueen v. Drucker, 317 F. Supp. 1122, 1130 (D. Mass. 1970) (“[L]andlord chose to enter into a
project he knew was primarily for the tenant’s benefit . . . .”)
258. Id. at 1131.
259. See Hahn v. Gottlieb, 430 F.2d 1243, 1246-49 (1st Cir. 1970) (the ultimate goal of providing
housing is to be accomplished indirectly by stimulating private industry while protecting the soundness of
the investment; tenants have some protected interests but FHA approval of rent increases not an
interference; no conclusion that 221(d)(3) tenants not beneficiaries of the Act).
260. Id.
261. 12 U.S.C. § 17151(a) (1976).
262. See M.B. Guran Co. v. City of Akron, 546 F.2d 201, 204 (6th Cir. 1976) (Act intended especially to
benefit inhabitants of inadequate housing and not private contractors).
263. S. Rep. No. 1472, supra note 252, at 2, reprinted at 2723-24 (bill intends to stimulate economy as
well as to accomplish needed societal goals).
264. The Secretary is authorized to approve mortgages and to supervise operations “under a regulatory
agreement, or otherwise, as to rents, charges and methods of operation, in such form and in such manner as
in the opinion of the Secretary will effectuate the purpose of this section.” 12 U.S.C. § 17151(d)(3) (1976).
To extinguish mortgage indebtedness of properties insured under this program, the Secretary may acquire
title to and possession of such property by foreclosure or voluntary conveyance. Id. § 1713(k). The
Secretary may pay from the General Insurance Fund the total unpaid indebtedness secured by the
mortgage, as well as taxes, insurance, foreclosure costs, and other acquisition or foreclosure expenses. Id.
The Secretary, therefore, has an interest in assuring the solvency of assisted mortgagors and the security of
the government’s investment. Hahn v. Gottlieb, 430 F.2d at 1247 & n.5.
265. S. Rep. No. 1472, supra note 252, at 2-3, reprinted at 2725-26.
266. Id. at 35, reprinted at 2757 (federal money should be spent only to upgrade dwelling
accommodations; primary goal is improvement of housing). Courts interpreting 12 U S.C. § 17151(d)(2)
have concluded that it was designed to protect the federal treasury, and not to benefit homeowners. Davis
v. Romney, 490 F.2d 1360, 1372 (3d Cir. 1974); Jackson v. Romney, 355 F. Supp. 737, 742-43 (D.D.C.
1973), affd sub nom. Jackson v. Lynn, 506 F.2d 233 (D.C. Cir. 1974). Subsection (d)(2) establishes
threshold lending requirements that protect the treasury but do not affect HUD’s obligations as a project
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Another program of the National Housing Act designed to improve the
condition of housing for low and moderate income families is section 236.267
This provision authorizes the Secretary of HUD to insure private long-term
mortgage loans to limited-dividend investors or nonprofit groups or coopera
tives for low and moderate income cooperative and rental housing.268 HUD
also has the power to subsidize the mortgagee in order to encourage loans for
government-insured projects.269 Finally, specific provisions of section 236
insure that rents will be low enough to enable the tenants to pay their own
rent whenever possible,270 and a 1974 amendment provides additional rental
assistance for low income tenants.271 Families eligible to receive assistance
under section 236 are ordinarily those whose incomes fall below eighty
percent of their area’s median family income.272
The legislative history of section 236 demonstrates an intent to benefit low
and moderate income families. The House Banking and Currency Committee
reported in 1968 that the continuing shortage of sufficient housing for low
and moderate income families was attributable to exclusive reliance on direct
federal lending by the housing industry.273 The House Report characterized
the section 236 program as “better able to serve low and moderate income
tenants.”274275
Cases construing section 236 have generally held that its provisions reflect
a clear congressional intent to benefit low and moderate income tenants. In
Pennsylvania v. Lynn215 the District of Columbia Circuit held that the
Secretary of HUD is bound to administer particular programs under the
National Housing Act in conformity whth the congressional purpose of
“reducing rentals for lower income families,” as expressed in the program’s
policy statement.276 The court identified low income tenants as “intended
beneficiaries” under the Act.277 The court stated that HUD must consider the
owner and operator. Thus, HUD as a lender has different obligations from HUD as an owner-operator.
267. 12 U.S.C. § 1715z-l(a) (1976) (purpose is to reduce rental rates for lower income families;
accomplished by making interest reduction payments to owner of rental housing project). Scholarly
overviews of the contribution of § 236 to the statutory scheme of the National Housing Act may be found
in Note, Procedural Due Process in Government-Subsidized Housing, 86 Harv. L. Rev. 880, 882-87 (1973),
and Note, Low Income Housing: Section 236 of the National Housing Act and the Tax Reform Act of 1969,
31 U. Pitt. L. Rev. 443, 447-50(1970).
268. 12 U.S.C. § 1715z-l(j)(1976).
269. Id. § 1715z-l(a), (b) & (c) (subsidizes the difference in cost between the payment required for
principal, interest, and mortgage insurance at the market rate and the amount that would be required for a
similar mortgage bearing 1% interest).
270. Id. § 1715z-1 (f)( 1). Each tenant pays a rental set between two parameters: a “basif rental charge”
calculated on the costs of operating the project with a mortgage at 17% interest, and a “fair market rate”
based on operating costs with the mortgage at the market interest rates. In no case does rent exceed 25% of
the tenant’s income.
271. Id. § 1715z-1(f)(2) (Secretary empowered to make additional payments for tenants who are unable
to pay basic rental charge with 25% of their income; also allows subsidies for utility payments).
272. Id. § 1715z-1 (i)(2).
273. H. Rep. No. 1585, 90th Cong., 2d Sess. 7, reprinted in [1968] U.S. Code CoN<i& Ad. News 2873,
2894.
274. Id.
275. 501 F.2d 848 (D.C. Cir. 1974).
276. Id. at 855.
277. Id. In his argument the Secretary acknowledged that the purpose of the National Housing Act was
to aid specific groups and that it imposed an obligation to operate the programs for the benefit of the
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national housing policy before it acts, and it rejected the notion that this
obligation was merely “precatory.”278279
Relying on the forceful stance taken by the court in Pennsylvania v. Lynn,
the District Court for the District of Columbia held the following year in Cole
v. Lynn219 that the Secretary of HUD possesses a positive mandate under the
National Housing Act to seek to improve housing conditions for low income
families and that this obligation survives HUD’s acquisition of section 236
property through foreclosure.280 In a related decision, Cole v. Hills,281 the
District Court for the District of Columbia recognized the special status of
tenants in federally subsidized housing under the National Housing Act. It
ruled that the Secretary could not destroy a project serving residents of an
area suffering severe housing shortages without first determining that replace
ment housing “in comparable or better condition” would be available, not
only for the individual tenants in question but for the entire class of needy
families lacking decent housing.282
The foregoing analysis of the statutorily expressed national housing policy
and of the substantive provisions of the statute itself indicates that low and
moderate income families are the class the housing laws were specifically
enacted to benefit. Despite this clear intent, however, HUD has contended
that the Secretary has unfettered discretion in disposing of acquired proper
ties,283 an argument that, if accepted, would allow the Secretary to act without
regard for the national housing policy or for its primary beneficiaries. The
only apparent expression of this view is found in paragraph 58(c)(4) of HUD’s
Multifamily Property Disposition Handbook.284 This paragraph states that

groups. Id. at 853; see Findrilakis v. Secretary of HUD, 357 F. Supp. 547, 553 (N.D. Cal. 1973) (HUD
enjoined from taking action detrimental to low income families; action would be contrary to congressional
preference for low income individuals); Mandina v. Lynn, 357 F. Supp. 269, 277 (W.D. Mo. 1973) (tenant
had standing to challenge legality of HUD circular because he was “clearly within the zone of interests
protected by Section 236 of the National Housing Act”).
278. Pennsylvania v. Lynn, 501 F.2d at 855.
279. 389 F. Supp. 99 (D.D.C. 1975), enforced sub nom. Cole v. Hills, 396 F. Supp. 1235 (D.D.C. 1975),
affd sub nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978).
280. Id. at 102.
281. 396 F. Supp. 1235 (D.D.C. 1975), affd sub nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir. 1977),
cert, granted, 98 S. Ct. 3087 (1978).
282. Id. at 1236-37. In reaching its conclusion the court rejected HUD’s alternate argument that the
decision was within the allowed range of discretion or was justified by business reasons. Although the court
said HUD was to act in accordance with the statutory scheme, it also indicated that destroying housing
because it failed to measure up to the statutory ideal was arbitrary in light of the inferior alternative
housing conditions. Id. at 1237. The court recognized that HUD also had a statutory duty in the area of
slum clearance but indicated that the statutory requirements of 42 U.S.C. § 1441 a(b) & (c) (Supp. V 1975)
and 42 U.S.C. § 1445(h) (1970) limited slum clearance to actions that would not increase the housing
shortage. Id. at 1236; cf. United States v. Dixwell Hous. Dev. Corp., 71 F.R.D. 558, 560 (D. Conn. 1976) (§
236 tenants allowed to intervene in mortgage foreclosure because as beneficiaries of National Housing Act
they possess a statutory interest in addition to their leasehold interest).
283. Handbook, supra note 30, 58(c)(4). Under 12 U.S.C. § 1713(k), HUD has power to initiate
foreclosure proceedings, purchase property at the proceedings, and make payments as necessary; once the
property is acquired, HUD may exercise all rights of the mortgagee. Under § 1713(f), HUD is given
discretion to rent, lease, renovate, or sell property acquired by foreclosure.
284. Handbook, supra note 30, (| 58(c)(4). The disavowal is contradicted by later Handbook paragraphs.
See notes 287-89, 294-95 infra. The Handbook, however, cannot be considered binding. See notes 63-64
supra and accompanying text.
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section 221(d)(3) and section 236 acquired properties, among others, are no
longer subject to the specific provisions of the National Housing Act under
which the project was insured, and that any “benefits and/or requirements
and limitations” under those specific provisions cease to apply upon acquisi
tion by HUD.285
The Handbook should not be read as eliminating HUD’s special responsi
bility for the welfare of low income tenants. First, it does not specifically deny
HUD’s duty to follow the overall goals of the national housing policy with
respect to acquired properties. Second, the “requirements” and “obligations”
referred to in paragraph 58 are particular procedural duties under specific
programs, unrelated to the general mandate of the national housing policy.286
Finally, in several other Handbook sections HUD recognizes special duties
toward low income tenants arising from individual programs and from the
Act as a whole. For example, paragraph 170 contains an explicit exception to
the earlier disavowal of all program obligations.287 Once HUD acquires a
section 236 property, the Secretary must make an “Initial Determination” of
continuing operation.288 If the Secretary determines that the project is still
feasible and should remain a section 236 project, HUD will continue to
operate the project, honor all rent supplement contracts, and permit tenants
to pay the same rent as was paid prior to acquisition.289 If, on the other hand,
the Secretary decides to dispose of the property, regulations promulgated by
HUD indicate a similar concern for its tenants.290 Although HUD must
protect the security of the government’s massive investment of insurance
funds,291 it must also consider what the impact will be on low and moderate
income tenants, whether sale should be made with a rental subsidy, and
whether substitute housing exists.292 In disposing of multifamily projects
HUD is held to the goal of maintaining “through rental subsidy or otherwise
rents at levels low to moderate income families can afford,” if the project was
originally aimed at that group.293 Several other provisions of the Handbook
demonstrate that HUD as mortgagee-in-possession or owner-manager of
acquired properties retains a special obligation to maintain premises in good
repair and in accordance with local housing codes and standards.294 Thus,

285. Handbook, supra note 30, fl 58(c)(4).
286. The kinds of “requirements and obligations” referred to in the specific sections deal with property
insurance premiums, lease and service contracts, rental rates, income certification, tenant eligibility, and
reporting procedures, rather than the overall concern of the National Housing Act for low and moderate
income tenants. See Handbook, supra note 30, fl 58(a), (b) & (c) (specific benefits and programs).
287. Id. (] 170(a)-(c).
288. Id.
289. Id.
290. 24 C.F.R. § 290.10(b) (1977).
291. Id. § 290.10(a).
292. Id. § 290.20.
293. Id. § 290.10(b).
294. Handbook, supra note 30, fl 28 (HUD has “major responsibility” to assure compliance with local
codes when engaged in repair work); id. fl 175(b) (requires repair of hazardous conditions as part of
"HUD’s responsibility ... to meet the normal landlord-tenant relationship”); id. fl 237 (repairs to prevent
injuries and resulting tort claims); id. flfl 245, 246(a) (authorizes day-to-day repairs, but limits repairs to
those necessary to meet sales demands, to assure that operating systems are in proper working condition,
and to assure that no “structural or health hazard exists”); see notes 67-70 and accompanying text.

1978]

Warranties

of

Habitability

261

HUD has undertaken to “meet the responsibilites of the landlord-tenant
relationship.”295
On several occasions courts have required that HUD conform with the
national housing policy in managing acquired properties, despite HUD’s
broad disclaimer. In Cole v. Lynn296 the United States District Court for the
District of Columbia rejected the Secretary’s claim of absolute discretion and
stated that the governing principle remains decent, sanitary housing, re
gardless of who is the project’s owner.297298
In a related decision, the court in
Cole v. Hills™ stated clearly that tenants retain their status as beneficiaries of
the national housing policy even after foreclosure by HUD.299 One year later,
in Kent Farm Co. v. Hills,300 the same court ruled that the Secretary’s
discretion under the foreclosure provisions is not absolute and may not be
exercised in a way that deviates from HUD’s obligation to further the
national housing policy.301 That decision requires HUD to consider methods
that will ensure the continuity of decent, safe, and sanitary housing at low
cost before foreclosing on property.302 Once HUD exercises its discretion to
hold foreclosed properties pending their subsequent disposition, it assumes an
obligation to maintain the properties in a habitable condition.
Existing authorities in the form of statutes, regulations, Handbook provi
sions, and judicial decisions all point to an intent on the part of Congress
especially to benefit low and moderate income tenants. The existence of other
objectives under the Act does not in any way impair the status of tenants as
claimants under implied causes of action; a beneficiary need not be exclusive
to be “special” under the terms of a statute.303

295. Id. ftl 175(b) & 8(d) (absolute duty to perform as traditional landlord not imposed but strongly
suggested).
296. 389 F. Supp. 99 (D.D.C. 1975), enforced sub nom. Cole v. Hills, 396 F. Supp. 1235 (D D C. 1975),
affd sub nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir. 1977), cert, granted, 98 S. Ct. 3087 (1978); see notes
279-80 supra and accompanying text.
297. 389 F. Supp. at 102-03.
298. 396 F. Supp. 1235 (D.D.C. 1975), affd sub nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir. 1977),
cert, granted, 98 S. Ct. 3087 (1978); see notes 281-82 supra and accompanying text.
299. 396 F. Supp. at 1236-37.
300. 417 F. Supp. 297 (D.D.C. 1976).
301. Id. at 302 (court temporarily enjoined foreclosure of section 221(d)(3) project).
302. Id. at 301. Courts interpreting other sections of the housing statutes have reached differing
conclusions concerning the status of low income tenants. At least one court has held that to conform with
the national housing policy HUD must operate its buildings to benefit low income families. Brown v. Lynn,
385 F. Supp. 986, 998-1000 (N.D. Ill. 1974), motion to reconsider denied. 392 F. Supp. 559 (N.D. Ill. 1975).
Two courts have concluded that low income families are not primary beneficiaries of the foreclosure
sections or the subsidized family dwelling ownership program. Roberts v. Cameron-Brown Co., 556 F.2d
356 (5th Cir. 1977); Manners v. Secretary of HUD, 333 F. Supp. 829 (E.D.N.Y. 1971). These cases can be
distinguished because the tenants challenged the power of foreclosure and the manner of disposing of
property—the very decisions committed to the Department’s discretion—not the mode of operation after a
decision to continue operation has been made. See 12 U.S.C. § 1713(k) (1976). Furthermore, the Manners
court acknowledged that disadvantaged tenants were of “a class manifestly intended to be advantaged by
the entire complex of housing legislation” and that each statutory provision must be interpreted in the
context of a broad goal of social betterment. 333 F. Supp. at 833.
303. See McDaniel v. University of Chicago, 548 F.2d 689, 698 (7th Cir. 1977) (special beneficiaries
need not be exclusive beneficiaries), cert, denied, 434 U.S. 1033 (1978).
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Congress Has Offered No Indication of an Intent Either to Create or to Deny a
Private Remedy.
The second inquiry outlined in Cort v. Ash involves
examination of the statute to determine whether Congress intended either to
create or to deny a private cause of action.304 In making that determination
the courts will look first to the language of the statute and then to the overall
statutory scheme.305
The language of the National Housing Act contains no specific reference to
congressional intent either to create or to prohibit private suits. Congress did
include a provision removing the sovereign immunity bar from suits against
HUD;306 the provision authorizes the Secretary “to sue and be sued in any
court of competent jurisdiction, State or Federal.”307 This waiver of immunity
supports the argument that Congress was willing to permit private redress
under the Act.
The Supreme Court in Cort stated that when a federal statute accords
certain rights to a class of individuals, a court need not find an explicit intent
to create a private remedy, as long as Congress has expressed no clear intent
to deny such relief.308 The absence of any reference in the National Housing
Act or in the legislative history to a private cause of action demonstrates that
Congress intended neither to deny nor to create such a remedy.309 As the cases
applying Cort indicate, mere silence may not be used to defeat implication of a
private cause of action.310
An Implied Private Remedy Is Consistent with the Underlying Purposes of the
Legislative Scheme of the National Housing Act.
The third Cort test

304. Cort v. Ash, 422 U.S. at 78.
305. See, e.g., National R.R. Passenger Corp. v. National Ass’n of R.R. Passengers, 414 U.S. 453, 458
(1974); McDaniel v. University of Chicago, 548 F.2d 689, 693 (7th Cir. 1977), cert, denied, 434 U.S. 1033
(1978); Silva v. East Providence Hous. Auth., 423 F. Supp. 453, 464 (D.R.I. 1976), vacated on other
grounds, 565 F.2d 1217 (1st Cir. 1977).
306. 12 U.S.C. § 1702 (1976).
307. Id.; see note 18 supra.
308. 422 U.S. 66, 82 (1975).
309. Section 518 of the National Housing Act, 12 U.S.C. § 1735b (1976), authorizes the Secretary to
make expenditures to correct structural defects in properties insured under § 235 and to pay claims of the
owner of the property. One court has held that homeowners have standing to challenge regulations
promulgated pursuant to § 518. Bailey v. Romney, 359 F. Supp. 596, 598-99 (D.D.C. 1972), motion for
reconsideration denied, id. at 602-03 (1973). Neither the statute nor the court decision, however, can be
used to argue against implication of a private remedy from other sections of the Act. The court examined
the validity of the regulations to determine whether they were within the scope of the congressional
mandate; it did not attempt to construe congressional intent to imply a remedy. Id. at 601. The statutory
provision itself, in establishing a form of administrative relief, does not manifest any intent to create a
judicial remedy. Even if it did, the maxim expressio unius alterius might not indicate an intent to deny a
remedy under the other sections. The maxim, however, should be used sparingly, if at all, when analyzing
federal remedial statutes, especially one that is the product of over 40 years of piecemeal legislation.
Comment, Private Rights of Action under Amtrak and Ash, 123 U. Pa. L. Rev. 1392, 1417-20 (1975)
(collecting cases); Note, The Phenomenon of Implied Actions Under Federal Statutes, 43 Fordham L.
Rev. 441, 445 (1974) (same).
310. Miller v. Mallery, 410 F. Supp. 1283, 1288 (D. Or. 1976); see McDaniel v. University of Chicago,
548 F.2d 689, 693-94 (7th Cir. 1977) (implied cause of action despite congressional silence), cert, denied,
434 U.S. 1033 (1978); DeJesus Chavez v. LTV Aerospace Corp., 412 F. Supp. 4, 7 (N.D. Tex. 1976)
(second test of Cort met because no congressional intent to deny a private cause of action); Sierra Club v.
Morton, 400 F. Supp. 610, 623 (N.D. Cal. 1975) (same).
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asks whether an implied remedy is consistent with the purposes of the
legislation. In deciding this question, most courts have looked to one or more
of the following three factors: First, whether the creation of a private cause of
action would further the overall policy of the Act;311 second, whether
implication would interfere with an existing scheme of enforcement;312 and
third, whether implication of a private remedy is necessary to ensure
compliance with statutory requirements or to effectuate congressional
goals.313
Creating a right of action is consistent with the policy provisions of a
federal statute when there is a “pervasive legislative scheme governing the
relationship of the plaintiff class and the defendant class in a particular
regard.”314 Under these standards, the extensive assistance afforded low and
moderate income tenants under sections 221(d)(3) and 236 of the National
Housing Act represents a “pervasive legislative scheme,”315 and affording
these tenants the standing to demand that HUD comply with the national
housing policy would further Congress’ purpose of providing them with
decent housing.
Implication of a private right of action is not appropriate if it would
interfere with the statutory purpose or its enforcement. Although HUD has
argued that limitations on its discretionary demolition authority constitute
interference with the Department’s performance of its duties,316 courts have
consistently noted that the statute gives HUD discretion to dispose of
property as long as its decision is not arbitrary or capricious and is rationally
related to achievement of its statutory objectives.317 Moreover, if HUD
311. Lloyd v. Regional Transp. Auth., 548 F.2d 1277, 1286 (7th Cir. 1977) (implication of private cause
of action aids enforcement of regulatory standards under Rehabilitation Act of 1973); Kipperman v.
Academy Life Ins. Co., 554 F.2d 377, 380 (9th Cir. 1977) (private suit further deters unsolicited mailings).
312. Kipperman v. Academy Life Ins. Co., 554 F.2d 377, 380 (9th Cir. 1977) (private right of action
allowed but limited so as not to interfere with FTC’s injunctive powers).
313. J.I. Case Co. v. Borak, 377 U.S. 426, 432 (1964) (private enforcement of proxy rules necessary
supplement to SEC action); Kipperman v. Academy Life Ins. Co., 554 F.2d 377, 380 (9th Cir. 1977) (right
to sue necessary for protection against receipt of unsolicited mail); Piascik v. Cleveland Museum of Art,
426 F. Supp. 779, 780 n.l (N.D. Ohio 1976) (absence of private remedy would cripple Congress’ efforts to
eliminate sex discrimination in educational institutions); Lange v. H. Hentz & Co., 418 F. Supp. 1376, 1382
(N.D. Tex. 1976) (implication of private remedy for breach of National Association of Securities Dealers’
rules would thwart congressional policy of self-regulation); Miller v. Mallery, 410 F. Supp. 1283, 1289 (D.
Or. 1976) (failure to allow private remedy against Forest Service actions would frustrate Congress’
conservation efforts).
314. Cort v. Ash, 422 U.S. 66, 82 (1975) (citing J.I. Case Co. v. Borak, 377 U.S. 426, 432-34 (1964)).
315. See notes 248-53 & 267-72 supra and accompanying text.
316. Cole v. Lynn, 389 F. Supp. 99, 101 (D.D.C. 1975) (“[IJnsufficient subsidies were available to insure
economic feasibility without risks that ‘would not be in the best interests of the Secretary’ and therefore it
was decided that there was ‘no alternative’ to demolition.”), enforced sub nom. Cole v. Hills, 396 F. Supp.
1235 (D.D.C. 1975), tiff'd sub nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir 1977), cert, granted, 98 S. Ct.
3087 (1978). As used in this context the phrase “best interests of the Secretary” should be read as meaning
the Secretary’s ability to carry out statutory mandates.
317. See, e.g. Caramico v. Secretary of HUD, 509 F.2d 694, 701 (2d Cir. 1974) (tenants having due
process interest in continued occupancy, and who are intended beneficiaries of act under which eviction
demanded, have right not to be subjected to “arbitrary” treatment; plaintiffs have right to participate in
some manner in FHA’s decision not to waive its general requirement that buildings be delivered
unoccupied before mortgagee can recover on FHA insurance); Cole v. Lynn, 389 F. Supp. 99, 102-03
(D.D.C. 1975) (although not for court to substitute own judgment for that of Secretary, Secretary must act
in appropriate manner and for rational reason related to achievement of statutory objectives; Secretary's
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decides to retain an acquired property, for whatever length of time, the
national housing policy requires that HUD maintain the property in a
habitable condition.318 Therefore, a private cause of action would not interfere
with but would further Department policy. Nor would this private right
interfere with an existing statutory scheme of enforcement, because the
National Housing Act does not provide for HUD enforcement.
Courts readily recognize an implied cause of action when the statute fails to
provide an effective remedy319 and when the absence of some remedy would
severely limit the achievement of overall statutory purposes.320 Because the
National Housing Act makes HUD both the regulatory agency and the
regulated party, even if administrative review procedures were available
under the Act HUD could not be expected to offer effective redress against its
own wrongdoing.321 Therefore, a private cause of action is needed to carry out
the express legislative purpose of the National Housing Act.322
Courts have not yet recognized an implied cause of action for tenants of
section 221(d)(3) or 236 programs. The cases in which the courts have refused
to recognize implied causes of action deriving from other sections of the
National Housing Act are, for the most part, readily distinguishable. In
Roberts v. Cameron-Brown Co.,323 for example, the Fifth Circuit denied a
section 235 mortgagor a cause of action against the FNMA for failure to
follow the foreclosure procedure contained in a HUD handbook.324 The court
deemed such an action inconsistent with the goals of the national housing
discretion subject to review upon prima facie showing of arbitrary and irrational action), enforced sub nom.
Cole v. Hills, 396 F. Supp. 1235, 1236-37 (D.D.C. 1975) (to date record shows Secretary’s discretion not
exercised in rational manner; decision to destroy blighted project without first determining availability of
affordable replacement housing was capricious, arbitrary, and in derogation of statutory scheme), affd sub
nom. Cole v. Harris, 571 F.2d 590 (D.C. Cir. 1977), cert, granted. 98 S. Ct. 3087 (1978).
318. The discretion granted by 12 U.S.C. § 1713(k) & (/) is limited by both the financial considerations of
that section and the broad mandate of 42 U.S.C. §§ 1441, 1441a. This is made clear by the legislative
history’s emphasis on HUD’s obligation to work within the national housing policy. See S. Rep. No. 1472,
supra note 252, at 1, reprinted at 2724; S. Rep. No. 281, 87th Cong., 1st Sess. 1, reprinted in [1961] U.S.
Code Cong. & Ad. News 1923, 1925; H.R. Rep. No. 1585, 90th Cong., 2d Sess. 1, reprinted in [1968]
U.S. Code Cong. & Ad. News 2873, 2873-73, 2894; Conf. Rep. No. 1279, 93d Cong., 2d Sess. 1,
reprinted in [1974] U.S. Code Cong. & Ad. News 4449, 4449.
319. See Lloyd v. Regional Transp. Auth., 548 F.2d 1277, 1287 (7th Cir. 1977) (private cause of action
implied because Cort test satisfied; no administrative remedies or other methods of enforcing the statute
exist); Vasquez v. Ferre, 404 F. Supp. 815, 820 (D.N.J. 1975) (migrant workers given standing to sue under
Wagner-Peyser Act of 1970 because statutory remedies inadequate). A law’s effectiveness can be measured
by the consequences resulting from a violation. Texas & Pac. Ry. v. Rigsby, 241 U.S. 33, 41-42 (1915).
320. See Allen v. State Bd. of Elections, 393 U.S. 544, 556 (1969) (achievement of purpose of Voting
Rights Act of 1965 would be severly limited if citizens had to wait for Attorney General to initiate action);
Piascik v. Cleveland Museum of Art, 426 F. Supp. 779, 780 n.l (N.D. Ohio 1976) (private action necessary
to carry out plan for equal educational opportunities); Sierra Club v. Morton, 400 F. Supp. 610, 625 (N.D.
Cal. 1975) (without private suits Rivers & Harbors Act of 1899 would become “practically unenforcea
ble”).
321. Miller v. Mallery, 410 F. Supp. 1283, 1289 (D. Ore. 1976) (“Failure to imply a civil remedy for the
benefit of the protected class, where the alleged law breaker is also the law enforcer, would frustrate, not
promote, the purpose of the Act.”).
322. Cf. Roberts v. Cameron-Brown Co., 72 F.R.D. 483, 490 (S.D. Ga. 1975), rev’d on other grounds,
556 F.2d 356 (5 th Cir. 1977) (quoting FNMA v. Huffman, No. 73-CH-7453 (Cir. Ct. of Cook Co., Ill. Apr.
17, 1975) (method of implementing program contrary to legislative purpose)).
323. 556 F.2d 356 (5th Cir. 1977).
324. Id. at 357.
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policy because it would delay foreclosure, precipitate greater long-term
financial losses by HUD, deter private investment, and interfere with HUD’s
primary jurisdiction to approve and supervise HUD programs.325 A private
cause of action on behalf of tenants in acquired section 221(d)(3) and section
236 projects would not have so severe an impact on HUD operations and
decisionmaking. It would not interfere with HUD’s authority to foreclose on
or dispose of properties,326327
but would instead enforce a standard of mainte
nance for those properties that HUD has decided, however temporarily, to
maintain.
The Sixth Circuit in M.B. Guran v. City of Akron321 denied an urban
renewal contractor the right to sue HUD for its failure to comply with
Handbook rules on competitive bidding.328 The court indicated that contrac
tors are at best only incidental beneficiaries of the National Housing Act.329
Allowing them to bring suit would thwart the legislative scheme by creating a
flood of litigation that would delay construction of vital urban renewal
projects330 and harm low income mortgagors and tenants, who are direct
beneficiaries under the Act.331 These considerations do not apply with regard
to affording a cause of action to tenants of existing section 221(d)(3) and 236
projects. These tenants are direct beneficiaries of the Act and their abililty to
bring suit would serve as an incentive for HUD to renovate and maintain its
properties in a manner consistent with the legislative scheme.
When No Adequate State Remedy Exists, An Implied Federal Cause of Action
is Appropriate.
The fourth part of the Cort v. Ash test is a two-pronged
inquiry into the appropriateness of creating a private cause of action. The first
determination to be made is whether the cause of action is one that is
traditionally relegated to state law.332 If so, it is necessary to consider whether
it is nonetheless appropriate to create a federal right to private suit because of
the lack of effective state remedies.333 Federal courts are reluctant to intrude
upon areas of state concern by allowing a federal action when a state remedy
is available.334 But the mere existence of a state remedy in an area historically
relegated to the states is not sufficient to render the implication of a private
federal cause of action inappropriate.335 State remedies may not be wholly
325. Id. at 361.
326. See 12 U.S.C. § 1713(k) & (/) (1976) (establishes HUD’s broad discretion for initial foreclosure
decision).
327. 546 F.2d 201 (6th Cir. 1976).
328. Id. at 205.
329. Id. at 204.
330. Id. at 205.
331. Id.
332. Cort v. Ash, 422 U.S. 66, 78 (1975).
333. Id.
334. See Roberts v. Cameron-Brown Co., 556 F.2d 356, 361 (5th Cir. 1977) (state law provides adequate
protection for mortgagors from unconscionable mortgagees); Rauch v. United Instruments, Inc., 548 F.2d
452, 459-60 (3d Cir. 1976) (private remedy denied under Federal Aviation Act because state warranty and
tort remedies available).
335. See Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 478 (1977) (Congress may want to provide similar
federal remedy, despite existence of state law); Nedd v. UMW, 556 F.2d 190, 205 (3d Cir. 1977) (enactment
of federal collective bargaining law indicates Congress unwilling to rely solely on state law of trusts);
Kipperman v. Academy Life Ins. Co., 554 F.2d 377, 380 (9th Cir. 1977) (even in an area traditionally
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adequate to secure federal rights or to accomplish federal statutory pur
poses.336 When the state remedy fails to accomplish congressional goals or
when no state remedy exists, implication of a federal cause of action is both
necessary and appropriate.337
The National Housing Act implicitly recognizes the applicability of both
state and federal law to claims against HUD.338 Although most actions
against HUD under the Act are initiated in state courts, expanded federal
power is demonstrated by the fact that parties have encountered little
difficulty in establishing jurisdiction in federal courts.339 One federal court has
held that a cause of action raising “substantial questions of national housing
policy and [involving] a federal contract” is not a remedy traditionally left to
state law.340 Another has held that the fourth Cort inquiry is wholly irrelevant
“in respect of a federal housing statute whose purposes are to generate federal
funds and administer their expenditure.”341
Nevertheless, the relationship between landlord and tenant has tradi
tionally been governed by state law.342 Foreclosure proceedings have also been
considered a matter of state concern.343 Unfortunately, states have not always
exercised their power to protect tenants. Some states continue to view the
lease as a property right rather than a contractual right,344 and in those states
that still follow the common law concept tenants have virtually no reme
dies.345 In establishing a national housing policy to promote decent, safe, and
sanitary housing, Congress implicitly indicated its unwillingness to allow
governed by state law, Congress has power to create additional remedies to further statutory scheme);
Comment, The Phenomenon of Implied Private Actions Under Federal Statutes: Judicial Insight, Legislative
Oversight or Legislation By the Judiciary?, 43 Fordham L. Rev. 441, 449 (1975). When the plaintiff fails
to show a compelling federal interest, the availability of a state remedy weighs heavily against the
implication of federal relief. Id. When, however, the plaintiff can demonstrate that the federal statute has
created a federal right, the court will generally infer a federal remedy notwithstanding the existence of state
remedies that would “serve essentially the same purpose.” Id.
336. See Piper v. Chris-Craft Indus., Inc., 430 U.S. 1, 40-41 (1977) (although state common law remedy
available, Congress free to create remedial scheme on behalf of plaintiffs; state remedy adequate, rendering
implication of federal action inappropriate); Miller v. Mallery, 410 F. Supp. 1283, 1288 (D. Ore. 1976)
(cannot expect local trespass law to serve as adequate means of regulating federal forest); Sierra Club v.
Morton, 400 F. Supp. 610, 625 (N.D. Cal. 1975) (state common law nuisance remedy inadequate to protect
federal interest in keeping navigable waters unobstructed).
337. J.I. Case Co. v. Borak, 377 U.S. 426, 433 (1964) (duty of courts to provide remedies when necessary
to further congressional purpose); see notes 335-36 supra and accompanying text.
338.12 U.S.C. § 1702 (1976) (Secretary may sue or be sued in federal or state court); see id. § 17157(d)(2)
(property must meet local code standards to be eligible for HUD-insured mortgage under § 221(d)(2)).
339. Cases have been brought under the federal question jurisdiction of 28 U.S.C. § 1331 and under the
commerce and antitrust jurisdiction of 28 U.S.C. § 1337. See M.B. Guran Co. v. City of Akron, 546 F.2d
201, 202-03 (6th Cir. 1976) (claim based on 28 U.S.C. § 1331 decided on merits); Mandina v. Lynn, 357 F.
Supp. 269, 276 (W D. Mo. 1973) (jurisdiction because claim is "an action arising under the Constitution
and the Laws of the United States”).
340. Silva v. East Providence Hous. Auth., 423 F. Supp. 453, 465 (D.R.I. 1976), vacated & remanded on
other grounds, 565 F.2d 1217 (1st Cir. 1977). Although a case involving the national housing policy and a
state contract might arguably be a matter for state law, it seems unlikely that a cause of action based on the
national housing policy without more would be classified as a traditional state concern.
341. People’s Hous. Dev. Corp. v. City of Poughkeepsie, 425 F. Supp. 482, 490-91 (S.D.N.Y. 1976).
342. Lindsey v. Normet, 405 U.S. 56, 68-69(1972).
343. Roberts v. Cameron-Brown Co., 556 F.2d 356, 361 (5th Cir. 1977).
344. See note 210 supra.
345. See note 181 supra.
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inadequate state law to define HUD’s obligations.346 Consequently, some
courts have found local rules irreconcilable with federal administration of low
and moderate income housing programs.347 One court has acknowledged,
however, that landlord-tenant relations are normally a matter of local interest
and will be superseded by federal provisions only for the most persuasive
reasons.348
When adequate state remedies do not exist, refusal to allow a federal
remedy would severely impede the achievement of the goals of the national
housing policy and plaintiffs in those states would be left without a method
for securing enforcement or sanctions against HUD. Federal courts that
reject an implied federal remedy in favor of an existing state remedy may
establish a precedent depriving plaintiffs in states with no state remedy of
their only effective basis for a suit.349 Therefore, courts should write their
opinions carefully in order to protect HUD tenants in other states.
An analysis of the National Housing Act indicates that all four of the Cort
criteria are satisfied. The courts have consistently viewed low and moderate
income tenants as the special beneficiaries of the Act, and this view is well
founded in the statute and the legislative history. Congress has offered no
indication of intent to create or deny an implied cause of action on behalf of
these tenants. Implying such a remedy furthers the goals of the national
housing policy. Although the landlord-tenant relationship is traditionally
thought to be an area of state concern, the absence of an adequate state
remedy requires an implied federal cause of action to accomplish the
congressionally mandated goals of the national housing policy.

Conclusion
It is ironic that the Department charged by Congress with remedying the
shortage of decent housing for low income families asserts that when it
becomes a landlord, it is not required to follow the standards that apply to all
other landlords. The vast majority of states have adopted warranties of
habitability to ensure that tenants will be able to remedy a landlord’s refusal
to provide safe and sanitary housing. It is unreasonable for HUD to assert
that it is exempt from compliance with these warranties, and it is equally
untenable for a court to adopt the “no standard” view of the Seventh Circuit
in Alexander v. HUD. This Note has outlined three alternatives that provide
tenants with rights equal to those possessed by private and public housing
tenants: binding HUD to state warranties of habitability; creating a federal
346. See Nedd v. UMW, 556 F.2d 190, 205 (3d Cir. 1977) (enactment of law indicates that Congress not
satisfied with prospect of relying on state remedies); notes 335-36 supra and accompanying text.
347. See United States v. Haddon Haciendas Co., 541 F.2d 777, 782 (9th Cir. 1976) (state antideficiency
legislation undermines objectives of National Housing Act); 515 Assoc, v. City of Newark, 424 F. Supp.
984, 992 (D.N.J. 1977) (city rent control ordinance preempted as incompatible with HUD regulations).
348. Drucker v. City of Boston, 410 F. Supp. 1314, 1320-21 (D. Mass. 1976), rev'd on other grounds sub
nom. Kargman v. Sullivan, 552 F.2d 2 (1st Cir. 1977), amended on denial of rehearing, 558 F.2d 614 (1st
Cir. 1977).
349. Note, supra note 219, at 292-93 (because implication matter of federal law, decision whether to
create private remedy
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common law warranty; and inferring a private cause of action from the
federal housing statutes. Neither constitutional barriers nor practical obsta
cles prevent adoption of any of these remedies. One therefore wonders why
HUD continues to resist when those who are hurt by this resistance are the
very people that HUD was created to help.

Kathie A. Stein
Harold M. Shaw III

Discretionary Commodity Accounts
as “Securities”: Applying the Howey
Investment Contract Test to a New
Investment Medium
Trading in commodity futures has escalated in recent years into a
preeminent vehicle for speculative investment.1 The most prevalent form of
commodities investment is the commodity futures contract, a standardized
agreement for purchase and sale of a fixed quantity of a commodity of a
designated grade at a specified future date.2 Despite their speculative nature,
these transactions are generally considered to fall outside the scope of the
federal securities laws.3
In addition to the risk involved, commodities trading is characterized by
complex and technical factors with which few investors are familiar.4
Consequently, many new investors place their funds in a hybrid form of
commodities account called a “discretionary commodity agreement.”5 Under
the usual discretionary account arrangement, the investor gives a power of
attorney to an investment manager to make all trading decisions in connec
tion with his account.6 The investor entrusts his money to the broker upon the
1. In 1973 futures trading increased by 40% over 1972—the previous record volume year—to 25.8
million futures contracts. Note, The Role of the Commodity Futures Trading Commission Under the
Commodity Futures Trading Act of 1974, 73 Mich. L. Rev. 710, 716 (1975). The 1977 total trading volume
rose to 42.09 million contracts, valued at $1.1 trillion. S. Rep. No. 850, 95th Cong., 2d Sess. 1, 13 (1978).
The influx of speculators into the commodities market appears in large part responsible for the large
increase in the volume of commodity futures contracts. Comment, Reflections of 10b-5 in the "Pool" of
Commodity Futures Antifraud, 14 Hous. L. Rev. 899, 903 & n.33 (1977); see S. Rep. No. 850, supra, at 9
(increases in futures trading attributed to entrance of “speculative public”). Prior to 1973 the government
periodically released its stockpiles of commodities to abort a sharp increase in commodities prices. Id. at 8.
This situation changed, however, when adverse weather conditions, expanding world population, and
increased food consumption ended large government stockpiles and brought increased volatility to the
futures market. S. Rep. No. 850, supra, at 8-9.
2. Bromberg, Commodities Law and Securities Law—Overlaps and Preemptions, 1 J. Corp. L. 2)7, 242
(1976); Hudson, Customer Protection in the Commodities Futures Market, 58 B.U.L. Rev. 1, 3 (1978); see
Sinva, Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 253 F. Supp. 359, 366 & n.8 (S.D.N.Y. 1966).
3. See, e.g., Moody v. Bache & Co., 570 F.2d 523, 525-26 (5th Cir. 1978) (wheat futures transactions
outside scope of securities laws); Stuckey v. duPont Glore Florgan, Inc., 59 F.R.D. 129, 130-32 (N.D. Cal.
1973) (commodity futures transactions not covered by securities laws); McCurnin v. Kohlmeyer & Co.,
340 F. Supp. 1338, 1340-42 (E.D. La. 1972) (same), affd per curiam, 477 F.2d 113 (5th Cir. 1973); Sinva,
Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 253 F. Supp. 359, 365-67 (S.D.N.Y. 1966) (same).
Under the Commodity Futures Trading Act of 1974, 7 U.S.C. §§ 1-22 (1976), exclusive jurisdiction over
commodity markets rests with the Commodity Futures Trading Commission (CFTC).
4. Note, supra note 1, at 902 & n.32 (investors often lack access to market data and methods of computer
programming devised by experts).
5. See, e.g., Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 98 (7th Cir. 1977) (plaintiff alleged that
lack of knowledge in commodity market facilitated broker’s inducement of investment in discretionary
commodity agreement); Marshall v. Lamson Bros. & Co., 368 F. Supp. 486, 486-87 (S.D. Iowa 1974)
(plaintiff alleged “complete unfamiliarity” with commodity futures market as major factor in successful
inducement of investment).
6. Bromberg, supra note 2, at 248; Russo & Lyon, The Exclusive Jurisdiction of the Commodity Futures
Trading Commission, 6 Hofstra L. Rf.v. 57, 78-80 (1977); see, e.g., Hirk v. Agri-Research Council, Inc..
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latter’s representation of expertise and his promise of diligent efforts to secure
financial gain.*
7 The trading adviser is empowered to manage the account for
the benefit of his client, and he has no obligation to consult or obtain prior
permission from the investor.8
Obvious problems arise from an investment vehicle in which the investor
turns over his capital and total authority to a broker. Because such investors
generally lack experience,9 they are particularly susceptible to misrepresenta
tions by the broker concerning the profitability of the enterprise,1011the
competence and experience of the broker’s staff," and the investment market
itself.12 Stressing their own business acumen, some brokers coax unwary
novices into a discretionary commodity agreement with assurances of limited
losses.13 In reality, because the broker usually purchases commodity future
contracts on margin,14 losses may far exceed the original amount of the
account.15
561 F.2d 96, 98 (7th Cir. 1977) ($10,000 account created with authorization to trade in account vested in
broker); Marshall v. Lamson Bros. & Co., 368 F. Supp. 486, 486-87 (S.D. Iowa 1974) (broker assumed full
managerial responsibility to trade in account). See generally Bines, Regulating Discretionary Management:
Broker-Dealers as Catalysts for Reform, 16 B.C. Indus. & Com. L. Rev. 347 (1975) (broad discussion of
discretionary management under federal securities laws).
A copy of the contract agreement and Power of Attorney from the Hirk dispute is on file at the
Georgetown Law Journal.
7. See, e.g., Moody v. Bache & Co., 570 F.2d 523, 524-25 (5th Cir. 1978) (plaintiff alleged broker urged
him to open account); Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 98-99 (7th Cir. 1977) (plaintiff
alleged broker misrepresented financial risk so that profitability appeared inevitable); Marshall v. Lamson
Bros. & Co., 368 F. Supp. 486, 487 (S.D. Iowa 1974) (broker’s representation of substantial profits and
efforts to minimize possible losses induced plaintiff to invest money); Maheu v. Reynolds & Co., 282 F.
Supp. 423, 425 (S.D. N.Y. 1968) (plaintiffs alleged that reliance on broker’s representations of profitability
and management experience induced their investment in a discretionary commodity account).
The discretionary commodity account is generally established with a substantial deposit of cash or other
assets. See, e.g., Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 98 (7th Cir. 1977) ($10,000 account);
Milnarik v. M-S Commodities, Inc., 457 F.2d 274, 275 (7th Cir.) ($13,662 account), cert, denied, 409 U.S.
887 (1972); Bromberg, supra note 2, at 248.
8. Bines, supra note 6, at 347; see, e.g., Milnarik v. M-S Commodities, 457 F.2d 274, 275 (7th Cir.)
(plaintiff deposited money with understanding that broker could trade funds at his discretion), cert, denied,
409 U.S. 887 (1972); Marshall v. Lamson Bros. & Co., 368 F. Supp. 486, 486-87 (S.D. Iowa 1974) (plaintiff
gave broker full managerial responsibility regarding discretionary account).
9. See note 5 supra and accompanying text.
10. See note 7 supra and accompanying text.
11. See Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 98 (7th Cir. 1977) (agent misrepresented
alleged expertise of professional analysts); Maheu v. Reynolds & Co., 282 F. Supp. 423, 425 (S.D.N.Y.
1968) (plaintiff alleged failure to use qualified persons).
12. See Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 98 (7th Cir. 1977) (misrepresentations made
in recommending transactions and in advising of future trends).
13. See id. (representation that original $10,000 account would at no time fall below $2,500); Marshall v.
Lamson Bros. & Co., 368 F. Supp. 486, 487 (S.D. Iowa 1974) (representation that losses limited to $400
maximum).
14. “Margin” trading permits the purchase of a commodity contract by advancing only a small
percentage of the contract’s value.
15. See Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 99 (7th Cir. 1977) (losses $17,880 in excess of
original investment); Milnarik v. M-S Commodities, Inc., 457 F.2d 272, 275 (7th Cir.) (net loss $7,428
greater than amount deposited), cert, denied, 409 U.S. 887 (1972). In addition, investors in discretionary
accounts bear the risk of “churning”: excessive trading in the account to create broker commissions. See
generally Hudson, supra note 2, at 18-26 (outlines requisite elements of churning claim under Commodity
Exchange Act).

1978]

Securities Law

271

Although confronted with aggressive brokers and fraudulent practices, the
speculator in discretionary commodity accounts enjoys limited federal statu
tory protection. The Commodity Exchange Act of 1936, as amended by the
Commodity Futures Trading Commission Act of 1974,16 contains a broad
prohibition against cheating, defrauding, deceiving, or making false reports or
statements in connection with the sale of any commodity for future delivery.17
The 1974 amendments created the Commodity Futures Trading Commission
(CFTC),18 and gave it much greater enforcement powers than those enjoyed
by its predecessor, the Commodity Exchange Authority.19 The CFTC has
regulatory authority over all but one commodity20 and is empowered to bring
actions in federal court to enjoin violations of the Act.21 Although its
16. 7 U.S.C. §§ 1-22(1976).
17. Id. § 6b. Section 4b of the Commodity Exchange Act, as amended, provides in relevant part:
It shall be unlawful (1) for any member of a contract market, or for any correspondent, agent,
or employee or any member, in or in connection with any order to make, or the making of any
contract of sale of any commodity in interstate commerce, made or to be made, ... for or on
behalf of any person, or (2) for any person, in or in connection with any order to make, or the
making of, any contract of sale of any commodity for future delivery, made, or to be made
... for or on behalf of any other person . . .
(A) to cheat or defraud or attempt to cheat or defraud such other person;
(B) willfully to make or cause to be made to such other person any false report or statement
thereof, or willfully to enter or cause to be entered for such person any false record
thereof;
(C) willfully to deceive or attempt to deceive such other person by any means whatsoever in
regard to any such order or contract or the disposition or execution of any such order or
contract, or in regard to any act of agency performed with respect to such order or
contract for such person. . . .
18. Commodity Futures Trading Commission Act of 1974, Pub. L. No. 93-463, 88 Stat. 1389. For a
detailed explanation of the CFTC, see generally Note, supra note 1.
19. Rainbolt, Regulating the Grain Gambler and His Successors, 6 Hofstra L. Rev. 1, 18-20 (1977).
The enforcement powers included the traditional authority to withdraw or suspend the designation as an
exchange, 7 U.S.C. §§ 7b, 8(a) (1976), and to deny wrongdoers access to the market, id. §§ 9, 12e. New
powers granted to the CFTC include the right to seek injunctions to force compliance with the Commodity
Exchange Act and its regulations, id. § 13a-1, the power to establish and approve new contract markets, id.
§ 8, and the power to disapprove bylaws, rules, and regulations of each contract market, id. § 7a(12). In
addition, all persons dealing with customers must register with the Commission. Id. §§ 6k(l), 6n; see
Rainbolt, supra, at 18-20.

Prior to the 1974 Amendments, the Commodity Exchange Authority administered the Commodity
Exchange Act, under the auspices of the Department of Agriculture. Id. at 15-16.
20. See 7 U.S.C. § 2 (1976) (onions excluded).
21. Id. § 13a-1. In addition, the CFTC has taken steps to protect members of the public who enter into
discretionary commodity agreements. The Commission has proposed standards of conduct for commodity
trading professionals. The proposed rules include a “suitability” requirement: the commodity professionals
must “know their customers” and “have reason to believe” that a trade entered into under discretionary
authority “is suitable for the customer in view of the risk of loss involved in the trade and the customer’s
financial condition and trading objectives.” 42 Fed. Reg. 44,742-44 (1977) (to be codified at 17 C.F.R. §
166.2). The rules make churning by an investment adviser of an account over which he exercises
discretionary control explicitly unlawful. Id. at 44,745-46 (to be codified at 17 C.F.R. § 166.3). Commodity
firms will be required to provide supervisory oversight over all discretionary trades, id. at 44,746-47 (to be
codified at 17 C.F.R. § 166.5), and to provide clients with written confirmation of all trades, id. at 44,746 &
n.25 (to be codified at 17 C.F.R. § 1.33). Commodity advisers, under the rules, must obtain prior written
authorization of discretionary power, limited to a one-year period. Id. (to be codified at 17 C.F.R. § 166.4).
Perhaps the most important protection for the novice investor is the requirement of risk disclosure. The
CFTC proposes to require that brokers furnish each commodity investor with a disclosure document
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antifraud provisions grant no specified cause of action to an aggrieved
investor,22 courts have permitted private damage actions under the Commodi
ty Exchange Act.23
Despite the protections offered by the Act, many disgruntled investors
attempt to characterize discretionary accounts as securities24 in order to avail
explaining the risk of loss inherent in trading commodity futures contracts. Id. at 44,747-48 (to be codified
at 17 C.F.R. § 1.55). The risk disclosure statement should inform prospective clients that the high degree of
leverage available in futures trading creates the potential for large and rapid losses as well as gains. Id.
22. 7 U.S.C. § 66 (1976); see note 17 supra.
23. See Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 103 n.8 (7th Cir. 1977) (“Private damage
actions are allowable under the Commodity Exchange Act.”); Deaktor v. L.D. Schreiber & Co., 479 F.2d
529, 534 (7th Cir.) (cites policy of protecting traders against manipulation and cornering of market in
upholding private action under CEA), rev’d on other grounds sub nom. Chicago Mercantile Exchange v.
Deaktor, 414 U.S. 113 (1973).
24. Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 99 (7th Cir. 1977); Marshall v. Lamson Bros. &
Co., 368 F. Supp. 486, 487 (S.D. Iowa 1974).
There is significant controversy, however, whether the 1974 amendments to the Commodity Exchange
Act eliminate the opportunity to bring a suit encompassing a commodities transaction under the securities
laws. See Saitlin, Exclusive CFTC Jurisdiction of Commodity Trading Vehicles May Depend Upon Form
Over Substance, 33 Bus. Law. 241, 242 (1977) (uncertainty whether “certain commodity investment
vehicles” fall within the registration and antifraud proscriptions of the securities laws; greatest controversy
centers on discretionary commodity accounts). The source of the confusion is section 2(a)(1) of the
Commodity Exchange Act, which purportedly grants the CFTC exclusive jurisdiction over commodities
transactions. Section 2(a)(1) provides that “the Commission shall have exclusive jurisdiction with respect
to accounts, agreements . . . and transactions involving contracts of sale of a commodity for future
delivery, traded or executed on a contract market.” 7 U.S.C. § 2 (1976).
Pursuant to this statutory authority, the CFTC asserts exclusive regulatory and administrative
jurisdiction over discretionary commodity accounts. CFTC Interpretative Letter No. 77-2, [1975-1977
Transfer Binder] Comm. Fut. L. Rep. (CCH) 1 20,257, at 21,373 (Jan. 14, 1977). In addition, the CFTC is
prepared, in appropriate cases, to file amicus curiae briefs on behalf of defendants against whom the SEC
claims jurisdiction to regulate commodities schemes. Id. Several cases support the view that the CFTC has
exclusive regulatory and administrative jurisdication over all forms of commodités trading. See SEC v.
American Commodity Exchange, Inc., [1975-1977 Transfer Binder] Comm. Fut. L. Rep. 20,238, at
21,271-72 (10th Cir. 1976) (CFTC assumes exclusive jurisdiction for enforcement actions after effective
date of 1974 amendments; SEC may continue those actions brought before enactment of amendments);
SEC v. Univest, Inc., 405 F. Supp. 1057, 1058-59 (N.D. Ill. 1976) (Commodity Exchange Act amendments
transferred jursidiction over those forms of commodity accounts SEC previously regulated to exclusive
jurisdiction of the CFTC), remanded mem., 556 F.2d. 584 (7th Cir. 1977).
Exclusive CFTC jurisdiction, however, is apparently limited to regulatory matters and administrative
enforcements, and a private action arising from certain types of commodities transactions under the
securites laws may still be allowed. See Bromberg, supra note 2, at 309-10 (despite exclusive regulatory and
administrative jursidiction over hybrid forms of commodity accounts, investor may still bring private cause
of action under securities laws). Congressional intent and policy make it probable, according to Professor
Bromberg, that an investor in a discretionary account may pursue a cause of action for either securites or
commodities fraud. Id. at 310. For example, two decisions strongly imply that a 10b-5 action based on a
discretionary commodity agreement may be brought under the securites laws. See Moody v. Bache & Co.,
570 F.2d 523, 526-28 (5th Cir. 1978) (discretionary commodity accounts can qualify as securities and
thereby are “subject to the sécurités acts”; case dismissed because plaintiff alleged individual futures
contracts rather than entire commodity account constituted security and because plaintiff authorized
transaction); E.F. Hutton & Co. v. Lewis, 410 F. Supp. 416, 418 (E.D. Mich. 1976) (discretionary
commodity account, though possibly a security, not actionable under securites laws in instant case because
no fraud alleged). Cases brought after the effective date of the 1974 Amendments have side-stepped the
issue whether the securites laws provide a valid cause of action in certain forms of commodities
transactions. See, e.g., Glazer v. National Commodity Research & Statistical Serv., Inc., 547 F.2d 392, 393
(7th Cir. 1977) (investment of money to buy commodity options not actionable under securities laws);
Curran v. Merrill Lynch, Pierce, Fenner & Smith, Inc., [1975-1977 Transfer Binder] Comm. Fut. L. Rep.
(CCH) H 20,276, at 21,505-07 (E.D. Mich. 1976) (discretionary commodity account not actionable under
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themselves of the remedies provided under the Securities Act of 193 3*
25 and
the Securities Exchange Act of 1934.26 Although the antifraud provisions of
the securities laws27 are not facially broader than the similar protections of the
Commodity Exchange Act,28 characterization of the discretionary commodi
ty account as a security would provide significant benefits for the investor.29
Under the Securities Act of 1933 the investor may recover the value of his
account without any allegation that the investment manager committed
fraud;30 he need only show that the manager failed to register the account as
required by section 5 of the Act.31 Moreover, the body of law that has
developed from the federal securities statutes is substantial and the outcome
of a dispute is less speculative than in a suit brought under the newly enacted
Commodity Futures Trading Act.32 Finally, whereas securities laws are
securities laws because fails common enterprise requirement of Howey investment contract test). These
decisions fail to prohibit private actions related to commodities trading under the securities laws; they
merely rule that specific commodity forms lack the requisite elements of a security. Saitlin, supra, at 24546. Presumably, claims involving commodity agreements that qualify as securities may be brought under
the securities laws. This Note favors the argument that commodity discretionary accounts constitute
securities and that courts should therefore grant jurisdiction under the securities laws for grievances
relating to these discretionary accounts.
25. 15 U.S.C. §§ 77a-77aa (1976).
26. Id. §§ 78a-78kk, 78o-3, 78p-78hh.
27. Section 10(b) of the Securities Exchange Act of 1934 prohibits the use of “any manipulative or
deceptive device or contrivance” in contravention of SEC rules. 15 U.S.C. § 78j (1976). SEC rule 10b-5
states:
It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce, or of the mails or of any facility of any national
securities exchange,
(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the circumstances under
which they were made, not misleading, or
(c) To engage in any act, practice, or course of business which operates or would operate as
a fraud or deceit upon any person,
in connection with the purchase or sale of any security.

17 C.F.R. § 240.10b-5 (1977).
28. 7 U.S.C. § 6b (1976); see note 17 supra. Some commentators have argued that section 10(b)’s
prohibition of “manipulative and deceptive devices” is broader than the “willfulness” standard of section
6b of the Commodities Exchange Act. This distinction is probably illusory in light of the Supreme Court’s
interpretation of rule 10b-5 in Ernst & Ernst v. Hochfelder, 425 U.S. 185, 214-15 (1976), which limited
private 10b-5 suits to intentional misconduct. See M. Frankhauser, Commodity and Futures
Trading 1976, at 258-59 (distinction overstated after Supreme Court’s decision in Hochfelder).
29. See generally Bromberg, supra note 2, at 288-96 (discusses numerous advantages of litigating
“commodity-related claims” under securities laws).
30. Section 12 of the Securities Act of 1933, 15 U.S.C. § 77/ (1976), provides for full recovery of an
account upon a violation of 15 U.S.C. § 77e, which requires registration of securities. Bines, supra note 6, at
355; see Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 99 (7th Cir. 1977) (plaintiff alleged discretionary
commodity account a security; because account unregistered, plaintiff claims complete reimbursement
under 15 U.S.C. § 771).
31. 15 U.S.C. § 77e (1976). Thus, if the securities law registration provisions apply to discretionary
commodity accounts, every client owning an unregistered account could recover the amount of his
investment from the commodity firm controlling it, regardless of the care and skill exercised by the
program manager. Bines, supra note 6, at 356.
32. See Bromberg, supra note 2, at 288 (evolution of implied private actions under commodity law less
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designed primarily to protect the investor, commodities laws historically
developed for the protection of farmers.33 The 1974 Amendments focus on
“producers, consumers, and the exchanges,” and thereby arguably continue
to view the protection of the investor as a secondary purpose.34
Congress did not restrict the scope of the Securities Act of 1933 or the
Securities Exchange Act of 1934 to stocks, bonds and the other better known
instruments; securities of a more variable character are also included within
the reach of the acts.35 “Certificate^] of interest in any profit-sharing
agreement,” “investment contracts,” and “any instrument commonly known
as a security” are among the terms, broad and general in application, that are
listed in the definitions of “security.”36 Most investors who allege that
discretionary commodity accounts fall within the protection of the securities
acts seek to include them within the term “investment contract.”37 Con
advanced than under securities law).
33. Id.
34. Id. at 288-89 (quoting S. Rep. No. 1131, 93d Cong., 2d Sess. 1, reprinted in [1974] U.S. Code Cong.
& Ad. News 5843)). Professor Bromberg recognizes, however, that the 1974 amendments attempt to
insure fair practices in the commodities exchanges, id. at 288, S. Rep. supra, at 1, and that the CFTC views
investor protection favorably. Bromberg, supra note 2, at 289. One possible motive for this attitude toward
investors is the necessity of sufficient investment to maintain stable commodity prices. Id. ; see Bianco, The
Mechanics of Futures Trading: Speculation and Manipulation, 6 Hofstra L. Rev. 27, 31-33 (1977).
35. Section 2(1) of the Securities Act of 1933 provides:

The term ‘security’ means any note, stock, treasury stock, bond, debenture, evidence of
indebtedness, certificate of interest or participation in any profit-sharing agreement, collater
al-trust certificate, preorganization certificate or subscription, transferable share, investment
contract, voting trust certificate, certificate of deposit for a security, fractional undivided
interest in oil, gas, or other mineral rights, or, in general, any interest or instrument
commonly known as a “security,” or any certificate of interest or participation in, temporary
or interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or
purchase, any of the foregoing.

15 U.S.C. § 77b(l) (1976).
Section 3(c)(10) of the Securities Exchange Act of 1934 provides a similar definition of security:
[A]ny note, stock, treasury stock, bond, debenture, certificate of interest or participation in
any profit-sharing agreement or in any oil, gas, or other mineral royalty or lease, any
collateral-trust certificate, preorganization certificate or subscription, transferable share,
investment contract, voting-trust certificate, certificate of deposit for a security, or in genera'.,
any instrument commonly known as a “security”; or any certificate of interest or participa
tion in, temporary or interim certificate for, receipt for, or warrant or right to subscribe to or
purchase, any of the foregoing; but shall not include currency or any note, draft, bill of
exchange, or banker’s acceptance which has a maturity at the time of issuance of not
exceeding nine months exclusive of days of grace, or any renewal thereof the maturity of
which is likewise limited.

15 U.S.C. § 78c(a)(10) (1976).
36. Despite statutory distinctions between these terms, the Supreme Court does not discern a difference
between an “investment contract” and an “instrument commonly known as a security.” United Hous.
Foundation, Inc. v. Forman, 421 U.S. 837, 852 (1975).
37. E.g., Hirk v. Agri-Research Council, Inc., 561 F.2d 96, 99 (7th Cir. 1977) (plaintiff, seeking redress
under the securities laws, challenged district court holding that discretionary commodity account not an
investment contract); Marshall v. Lamson Bros. & Co., 368 F. Supp. 486, 487 (S.D. Iowa 1974) (plaintiff
alleged that discretionary commodity account is investment contract qualifying as a security); Maheu v.
Reynolds & Co., 282 F. Supp. 421, 425 (S.D.N.Y. 1968) (plaintiffs alleged that joint discretionary
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sequently, this Note will focus principally on the question whether discretion
ary commodity agreements fall within the scope of the term “investment
contract” and thereby qualify as securities. In examining this issue, the note
first presents the classic definition of investment contract articulated by the
Supreme Court in SEC v. W.J. Howey & Co.3S*38
It then sets forth two divergent
judicial interpretations of whether discretionary commodity agreements
satisfy the Howey investment contract test. Finally, the note examines the
state and federal court decisions cited in Howey and concludes that the Court
intended a flexible definition of “investment contract” that should encompass
discretionary commodity agreements.

The Howey Test: Divergent Interpretations
In ascertaining whether a particular investment program constitutes an
“investment contract” and thereby qualifies as a security, the starting point
for most courts has been the Supreme Court’s decision in SEC v. W.J. Howey
Co.39 In Howey developers sold orange grove acreage to investors.40 Each
investor signed a sales contract and also executed a service contract with an
affiliated company—Howey-in-the-Hills Service, Inc.—requiring the latter to
cultivate, harvest, and market citrus fruit.41 Because the service contract gave
the Howey companies possession of the acreage, the investors did not obtain
the right to specific fruit. Each investor received an allocation of the net
profits after the Howey companies pooled and sold the produce.42 The Court
held that this contractual scheme constituted an investment contract, which it
defined as follows:
[A]n investment contract for purposes of this Securities Act means
a contract, transaction or scheme whereby a person invests his
commodity account is investment contract and thereby qualifies as a security); Berman v. Orimex Trading,
Inc., 291 F. Supp. 701, 702 (S.D.N.Y. 1968) (plaintiff alleged that discretionary account in cocoa futures is
investment contract and hence security); see Brief for Plaintiff at 2, Hirk v. Agri-Research Council, Inc.,
561 F.2d 96 (7th Cir. 1977) (sets forth issue whether a discretionary account is an investment contract).
38. 328 U.S. 293 (1946).
39. 328 U.S. 293 (1946). Although the Supreme Court had construed “investment contract” earlier, it
did not articulate a comprehensive definition until Howey. In SEC v. Joiner the Court spoke more
generally, observing that the Securities Act of 1933 did not stop with “the obvious and commonplace.” 320
U.S. 344, 351 (1943). Novel devices are included within the ambit of the Act if the manner in which they
are dealt indicates that the instruments are investment contracts. Id. at 351. After stating this broad
guideline the Court applied it to the defendant’s offer to sell land near the site of a proposed test oil well.
The Court in Joiner concluded that the sales contracts were the type of “novel devices” that Congress
intended to include within the meaning of investment contract. Id. Thus, the Court found that the
investment scheme constituted a sale of securities. Id.
40. 328 U.S. at 295. The Howey Company sold the land in narrow strips without separate fencing.
Indeed, the only indications of separate ownership were small land marks, intelligible only by reference to
plat book records. Id.
41. Id. Howey-in-the-Hills Service, Inc., under the same management as the Howey Company, directed
the cultivating and marketing of the oranges. The Howey Company warned prospective customers that the
investment was not feasible unless they made proper service arrangements. Although the purchaser was
free to make arrangements with other service companies, the Howey sales representatives stressed the
superiority of Howey-in-the-Hills management. Id.
42. Id. at 296.
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money in a common enterprise and is led to expect profits solely
from the efforts of the promoter or a third party . . . ,43

Courts applying the Howey definition of an investment contract to the
discretionary commodity account have reached inconsistent results. Some
courts have found that a discretionary commodity account is not a security
because it lacks the common enterprise component of the Howey investment
contract test. These decisions discern an intent to limit the scope of
“investment contract” to situations in which investors’ funds are pooled and
profits distributed pro rata, as they were in Howey.44 Other courts disagree
and reason that investor reliance on the expertise of the promoter—regardless
of pooling—satisfies the common enterprise component of the Howey test.45
Thus, the dispute whether discretionary commodity accounts qualify as
securities by falling within the Howey investment contract definition has
centered on that definition’s commonality requirement.46
THE RESTRICTIVE HORIZONTAL COMMONALITY APPROACH (

The restrictive interpretation of the common enterprise component of the
Howey test is best represented by the opinion of the United States Court of
43. Id. at 298-99. A few courts have employed the “risk-capital” theory as an alternate test to determine
the presence of an investment contract. See Silver Hills Country Club v. Sobieski, 55 Cal. 2d 811, 815-16,
361 P.2d 906, 908-09, 13 Cal. Rptr. 186, 188-89 (1961) (country club memberships held to constitute
securities because investor subjected money to risks of enterprise over which he exercised no managerial
control); State v. Hawaii Market Centers, Inc., 52 Haw. 642, 485 P.2d 105, 110-11 (1971) (founder-member
pyramid scheme held to constitute security because investor furnished initial capital subject to risks of
enterprise in which investor did not exercise practical control over managerial decisions).
Under the risk-capital approach, a discretionary commodity agreement would almost certainly be a
security. It focuses on the economic realities of who bears the risk of loss and who controls the business.
Because one party took all the risks while another undertook total management discretion, the California
and Hawaii courts found that the economic realities evidenced a security. An investment granting total
discretion in a commodities professional while the investor bears all risk of loss would thus constitute a
security under this approach.
Although the “risk-capital” approach is slowly gaining acceptance, see United California Bank v. THC
Financial Corp., 557 F.2d 1351, 1358 & n.9 (9th Cir. 1977) (following risk-capital approach), few federal
courts have strayed from the Supreme Court’s pronounced test. Thus, this Note is restricted to a discussion
of the Howey test.
44. See notes 47-67 infra and accompanying text.
45. See notes 68-88 infra and accompanying text.
46. This is the second requirement. See text accompanying note 43 supra. The question has never arisen
whether discretionary commodity accounts are investments—the first requirement. Nor have defendants
disputed the fact that plaintiffs expect profits—the third requirement. Finally, although the intent behind
the Howey Court’s requirement that profits come “solely through the efforts of others” has been
questioned, courts that have recently addressed this issue unanimously follow the lead of the Court of
Appeals for the Ninth Circuit, which held, in SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476 (9th
Cir.), cert.denied, 414 U.S. 821 (1973), that “solely” should be construed to include significant managerial
efforts—those essential efforts that affect the failure or success of the enterprise. Id. at 482; see, e.g.,
McCown v. Heidler, 527 F.2d 204, 211 (10th Cir. 1975) (reliance of investor need not be total in order to
meet Howey “soley” test); SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 479 (5th Cir. 1974) (literal
application of “soley” would frustrate remedial purposes of Act); Miller v. Central Chinchilla Group, Inc.,
494 F.2d 414, 417 (8th Cir. 1974) (Turner reading of “soley” as “significantly” is not impermissible
departure from Howey); Lino v. City Investing Co., 487 F.2d 689, 692 (3d Cir. 1973) (test met if investor’s
duties are limited and without direct effect on receipt of benefits promised by promoter).
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Appeals for the Seventh Circuit in Hirk v. Agri-Research Council, Inc.41 In
that case the court held that a pooling of investors’ funds is necessary to
satisfy the common enterprise requirement.47
48 The question first arose before
the court in an earlier case, Milnarik v. M-S Commodities, Inc.,4950
in which the
plaintiffs—investors in discretionary commodity accounts—had deposited
more than $13,000 with the defendant-broker, who made various trades for
commodities futures on margin. The trades resulted in a net loss far greater
than the deposit. Subsequently, the plaintiffs sought to rescind the agreement
on the ground that it was a security not registered pursuant to the Securities
Act of 1933.50
The Seventh Circuit in Milnarik affirmed the district court’s dismissal of
the complaint, on the ground that the discretionary commodity agreement at
issue lacked the commonality necessary to evidence a security under the
Howey investment contract test.51 Judge (now Justice) Stevens reasoned that
although a common broker represented several investors, the profit or loss of
the other accounts did not have the requisite bearing on the success of the
plaintiffs investment.52 This is frequently called the requirement of horizontal
commonality:53 the bond of commonality must tie the investors at the same
level of the enterprise. In Milnarik each contract between investor and broker
was a separate investment enterprise. Because the various investors “were not
joint participants in the same investment enterprise,” the scheme lacked the
requisite common bond among the investors.54 This strict reading of the
common enterprise requirement led to the court’s conclusion that the
discretionary commodity account at issue did not qualify as a security under
the Howey test.
In Hirk the Seventh Circuit was asked to reconsider its narrow interpreta
tion of the Howey investment contract test, in light of the more liberal
approach adopted by other federal courts since the Milnarik decision.55 The
court, however, reaffirmed and refined the restrictive commonality require
ment it adopted in Milnarik. The plaintiff in Hirk placed a $10,000 deposit in
a discretionary commodity account with the defendant brokerage firm.56
Various trades resulted in a net loss of $27,88O.57 Finding again that the
47. 561 F.2d 96 (7th Cir. 1977).
48. Id. at 101 (Milnarik decision, finding that discretionary commodity account lacks common
enterprise, assumes that Howey requires sharing or pooling of funds; broker treatment of funds “as if’
commingled held insufficient).
49. 457 F.2d 274 (7th Cir.), cert, denied, 409 U.S. 887 (1972).
50. Id. at 275.
51. Id. at 276-77,279.
52. Id. at 276.
53. Hector v. Weins, 533 F.2d 429, 433 (9th Cir. 1976).
54. 457 F.2d at 276-77.
55. See SEC v. Koscot Interplanetary, Inc.., 497 F.2d 473, 479, 485 (5th Cir. 1974) (independence of
each investor’s return does not preclude finding of requisite commonality; pyramid scheme meets Howey
investment contract test); SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476, 482 & n.7 (9th Cir.)
(common enterprise test met if fortunes of investor interwoven with efforts of promoter; pyramid scheme
qualifies as security), cert, denied, 414 U.S. 821 (1973); Marshall v. Lamson Bros. & Co., 368 F. Supp. 486,
488 (S.D. Iowa 1974) (trading agreement constituted investment contract even though no pooling of
money); notes 74-88 infra and accompanying text.
56. 561 F.2d at 99.
57. Id.
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discretionary commodity agreement failed to meet the common enterprise
requirement of the Howey test, the Seventh Circuit ruled the securities laws
inapplicable.58
The Hirk opinion is significant for two reasons. First, the court added
specificity and substance to the vague definition of “common enterprise” set
out in Milnarik. Recognizing that its earlier opinion did not stress the
necessity of pooled money for a finding of common enterprise,59 the court
held that absent the commingling of investors’ funds—with profits paid to the
investors on a pro rata basis—discretionary commodity accounts fail to meet
the common enterprise component of the Howey investment contract test.60
Second, the Seventh Circuit responded to the plaintiffs allegation that the
defendant-broker treated all discretionary commodity agreements in substan
tially the same manner and that the plaintiff thereby shared pro rata with
other accounts “as if’ all the funds were commingled.61 In rejecting the
plaintiffs attempt to circumvent the Milnarik horizontal commonality
requirement, the court held that actual pooling of funds rather than
constructively similar treatment of accounts is necessary to meet the common
enterprise requirement of the Howey test.62 Therefore, the court would find
the presence of a common enterprise only when the ties between the investor
and the broker are complemented by ties among the investors.
The United States Court of Appeals for the Third Circuit has also held that
the Howey investment contract definition requires horizontal commonality. It
affirmed without opinion a district court case that adopted the horizontal
commonality requirement of the Seventh Circuit.63 Although the case arose
under the 1934 Act, Wasnowic v. Chicago Board of Trade64 presented the
District Court for the Middle District of Pennsylvania with a factual situation
substantially identical to that in Milnarik and Hirk.65 The court concluded,
like the Seventh Circuit, that the Howey test requires a joint enterprise and a
pro rata distribution of profits to the investor.66 Consequently, the court held
that the discretionary commodity account at issue failed to meet the Howey

58. Id. at 102.
59. Id. at 100 & n.4 (no allegations of pooling in Milnarik; thus, court “did not directly address the
pooling issue”).
60. Id. at 101. The Seventh Circuit emphasized that the Milnarik opinion assumed, but did not state,
that Howey requires a pooling of funds. Id.
61. Id. The plaintiff urged that the Howey test requires only a constructive horizontal common
enterprise.
62. Id. The court stated that “ ‘as if commingled’ is not the same as commingled.” Id.
63. Wasnowic v. Chicago Bd. of Trade, 352 F. Supp. 1066, 1068 (M.D. Pa. 1972), affd mem., 491 F.2d
752 (3d Cir. 1973).
64. Id.
65. The plaintiff in Wasnowic maintained a discretionary commodity account with J. Samuel Sicherman
& Co. As in the Milnarik case, the brokerage firm managed similar accounts opened by other investors,
although each account was separate. Id. at 1068.
The district court noted that the plaintiff in Milnarik had alleged a 1933 Act registration violation,
while the Wasnowic decision arose from an alleged 1934 Act antifraud violation. Id. at 1070. Despite these
differences in the plaintiffs’ jurisdictional allegations, both opinions addressed the same issue of whether a
discretionary commodity agreement meets the Howey investment contract test. Id. The court concluded
that “whether the question of what is a security arises under the 1933 Act or the 1934 Act, the test to be
applied is identical.” Id.
66. Id. at 1069.

1978]

Securities Law

279

investment contract test and therefore “cannot be considered as a security
within the meaning of the Securities laws.”67 The court’s opinion and the
Third Circuit’s affirmance in Wasnowic, together with the Seventh Circuit’s
decisions in Milnarik and Hirk, deny to investors in discretionary commodity
accounts redress under the securities laws by adopting a restrictive definition
of common enterprise that does not encompass these agreements.
THE FLEXIBLE VERTICAL COMMONALITY APPROACH

Several courts have perceived more flexibility in the common enterprise
component of the Howey definition. For example, in Maheu v. Reynolds &
Co.68 two investors maintained a joint discretionary commodity account with
a brokerage firm that purchased and sold commodities futures.69 After
sustaining a loss of more than $43,000, Maheu instituted suit under both
Acts, alleging that the broker had “churned” his account.70 The District
Court for the Southern District of New York held that pooling of investors’
funds is not a necessary element of an investment contract.71 A discretionary
commodity account may, therefore, constitute a security despite the absence
of horizontal commonality. Several months after its Maheu decision, the same
court issued a similar ruling in Berman v. Orimex Trading, Inc.,12 a case
substantially identical to Maheu.1374
Whereas these cases from a district court in the Second Circuit preceded
Milnarik, a district court in the Eighth Circuit considered the question after
the Seventh Circuit’s Milnarik decision. The Southern District of Iowa in
Marshall v. Lamson Bros. & Co.™ criticized the rigidity of the Seventh
Circuit’s pooling of funds requirement75 and held that a “common enterprise”

67. Id. A district court in California has also adopted the strict Milnarik reading of the Howey
investment contract test. Stuckey v. duPont Glore Forgan Inc., 59 F.R.D. 129, 131 (N.D. Cal 1973). The
court rendered its decision one month after the Ninth Circuit articulated a liberal common enterprise test
in SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476 (9th Cir.), cert. denied, 414 U.S. 821 (1973). See
notes 78-81 infra and accompanying text. The court in Stuckey apparently treated the Turner common
enterprise definition as dictum; it stated that the Turner court considered only the Howey requirement that
profits flow “solely from the efforts of others.” 59 F.R.D. at 131. Later Ninth Circuit decisions, however,
have affirmed the Turner definition of common enterprise. See, e.g., Hector v. Wiens, 533 F.2d 429, 433
(9th Cir. 1976) (citing Turner for support that common enterprise requires vertical rather than horizontal
commonality); El Khadem v. Equity Sec. Corp., 494 F.2d 1224, 1229 (9th Cir.) (citing Turner definition of
common enterprise in finding investment contract), cert, denied, 419 U.S. 900 (1974).
68. 282 F. Supp. 423 (S.D.N.Y. 1967).
69. Id. at 424-25.
70. Id. at 425; see note 15 supra (discussion of “churning”).
71. 282 F. Supp. at 429 (mem. on motion for reargument) (dictum).
72. 291 F. Supp. 701 (S.D.N.Y. 1968).
73. See also Anderson v. Francis I. duPont & Co., 291 F. Supp. 705, 709 (D. Minn. 1968) (agreements
similar to discretionary commodity accounts are investment contracts under Maheu and Berman).
74. 368 F. Supp. 486 (S.D. Iowa 1974). Thomas Marshall had opened a discretionary commodity
account in soybean futures with Lamson Brothers, pursuant to which an employee of Lamson maintained
full managerial responsibility. The plaintiff alleged the company had given assurances of limited losses and
representations of possible substantial profits. Several weeks after opening the account with Lamson, the
bottom fell out of the soybean market, wiping out Marshall’s account. Marshall brought suit under both
the 1933 and 1934 Acts. Id. at 486-87.
75. Id. at 488.
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does exist when a single investor commits his funds to a promoter in hope of
making a profit.76 Thus, vertical commonality between the investor and
promoter, as well as horizontal commonality, would satisfy the common
enterprise requirement of the Howey definition of investment contract.
Several opinions of the Ninth and Fifth Circuits that discuss the applica
bility of securities laws to pyramid schemes77 and commodity options
transactions also articulate a test of common enterprise that includes both
horizontal and vertical commonality. In SEC v. Glenn W. Turner Enterprises,
Inc.,™ a case that dealt primarily with the Howey requirement that profits
derive solely from the efforts of a third party or promoter,79 the court defined
a common enterprise as “one in which the fortunes of the investor are
interwoven with and dependent upon the efforts and success of those seeking
the investment or of third parties.”80 The court failed to elaborate; it merely
stated the definition and ruled that the pyramid scheme at issue satisfied this
test.81
The Fifth Circuit adopted the Turner definition of common enterprise in
SEC v. Koscot Interplanetary, Inc.,
*
2 and SEC v. Continental Commodities
*
Corp.
2 The court ruled that “uniformity of impact of the promoter’s efforts,”
76. Id. at 489. The court noted that its circuit had cited both Maheu and Berman with approval in Booth
v. Peavey Co. Commodity Services, 430 F.2d 132 (8th Cir. 1970). 368 F. Supp. at 487. Booth also involved a
discretionary commodity account. Although the court in Booth did not elaborate on whether the
agreement constituted a security, the holding indicates the court’s view that it did. In the course of finding
a private remedy for churning a discretionary commodity account, the Eighth Circuit cited Maheu and
Berman as jurisdictional support for the invocation of the Securities Act. 430 F.2d at 133. Thus, the court
must have regarded discretionary commodity accounts as securities.
77. A pyramid scheme is a multilevel distribution system whereby each participant makes money by
recruiting others to lower levels of the pyramid. Securities Act Release No. 5211, Exchange Act Release
No. 9387, [1971-72 Transfer Binder] Fed. Sec. L. Rep. (CCH) 1] 78,446, at 80,974 (Nov. 30, 1971); see
notes 79 &82 infra. For an extended discussion of the definition and regulation of pyramid schemes, see
generally Note, Pyramid Schemes: Dare to be Regulated. 61 Geo. L.J. 1257 (1973).
78. 474 F.2d 476 (9th Cir.), cert, denied, 414 U.S. 821 (1973).
79. See text accompanying note 43 supra. In Turner the defendant—Dare to be Great—offered “self
improvement” courses to prospective “investors” who, upon joining the scheme, could earn money by
inducing others to join. 474 F.2d at 478-79. The court stated that the difficult question was whether the
scheme satisfied the “solely” requirement. Id. at 481. It noted, however, that the other elements of the
Howey test were satisfied, including the common enterprise requirement, which the court defined in a
footnote. Id. at 481-82 & n.7.
80. 474 F.2d at 481 n.7. For its definition the court relied on Los Angeles Trust Deed & Mortgage
Exchange v. SEC, which held: “We find a ‘common enterprise’ . . . [because] the economic welfare of the
purchasers is inextricably woven with the ability of LATD to locate by the exercise of its independent
judgment a sufficient number of discounted trust deeds . ... ” 285 F.2d 162, 172 (9th Cir. 1961), cert.
denied, 366 U.S. 919 (1962).
81. 474 F.2d at 481-82.
82. 497 F.2d 473 (5th Cir. 1974). Koscot Interplanetary, like Dare to be Great, was a Glenn W. Turner
subsidiary. Id. at 475. It created a multilevel network of independent distributorships, which purportedly
engaged in the business of selling cosmetics. Investors at the lowest level of the pyramid, called “beauty
advisors,” derived their income solely from retail sales. Id. The supervisor—next up the ladder—sold to
beauty advisors and, more importantly, received money for bringing prospects into the Koscot scheme.
The distributors at the top level received money for recruiting new prospects. In addition, they received
payment whenever one of their recruits was promoted to supervisor. Id.
83. 497 F.2d 516 (5th Cir. 1974). Although the Fifth Circuit referred to the contracts at issue as
discretionary trading accounts and in a subsequent case referred to the investment scheme in Continental
Commodities as a discretionary account in commodities futures, see Moody v. Bache & Co., 570 F.2d 523,
526 (5th Cir. 1978), these contracts apparently differed from the accounts in Hirk, Milnarik, and Marshall.
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rather than pooling of money, is the “critical factor” in finding a common
enterprise.*
84 The court found the independence of each investor’s return
indecisive;85 instead, only investor dependence on the expertise of the
promoter was needed to satisfy the Howey commonality requirement.8687
By
focusing on the investor-promoter relationship, the Fifth Circuit rejected the
stricter horizontal commonality requirement reflected in Milnarik81 and
indicated that vertical commonality, as well as horizontal commonality, will
satisfy the common enterprise element of the Howey test. Because the
investment schemes in Koscot and Continental Commodities met the defini
tional requirements of an investment contract, the court subjected them to the
jurisdiction of the securities laws.88
The sweeping definition of common enterprise announced by the Ninth
Circuit and adopted by the Fifth Circuit, in conjunction with the district
See Motion for Rehearing on Plaintiff’s Motion for Preliminary Injunction at 3 n.3, SEC v. Continental
Commodities Corp., 497 F.2d 516 (5th Cir. 1974) (copy on file at SEC, Washington, D.C.) (facts of
Continental Commodities distinguishable from Milnarik; in latter case investor retained property interest in
futures regardless of success of brokerage house, while in former, instruments issued by brokerage house
and return dependent on success of house). The investors in Continental Commodities purchased options
issued by the defendant company rather than—as in Hirk, Milnarik, and Marshall—speculating in
purchases of the future itself. See 497 F.2d at 518, 519, 523 (SEC complaint alleges sale of options on
commodity futures; court describes instrument as option). This type of investment scheme is termed a
“naked option.”
One commentator describes a naked option as little more than “a bet between the investor and his dealer
that the price of a given commodity future will rise or fall” during the option period. Long, The Naked
Commodity Option Contract as a Security, 15 Wm. & Mary L. Rev. 211, 212 (1973). The broker sells the
option to an investor, backed only by the promise that the broker will pay all profits. Id. at 220. Generally,
no actual commodity futures exchange hands; if the buyer wishes to exercise his option, the seller
repurchases the option, paying the difference between the commodity’s current market value and the value
at the time the option was bought. Id. at 225. Because these options lack any backing by tangible assets, the
fate of the investor is tied to the financial stability of the brokerage firm. Continental Commodities is
therefore better understood as a naked commodity options fact pattern rather than a case involving a
discretionary commodity account. Bines, supra note 6, at 355 n.44.
84. SEC v. Koscot Interplanetary, Inc., 497 F.2d at 478; accord, SEC v. Continental Commodities, 497
F.2d at 522.
85. SEC v. Koscot Interplanetary, Inc., 497 F.2d at 479; accord, SEC v. Continental Commodities, 497
F.2d at 522.
86. SEC v. Continental Commodities, 497 F.2d at 522; SEC v. Koscot Interplanetary, Inc., 497 F.2d at
478.
87. SEC v. Continental Commodities, 497 F.2d at 521 (express rejection of "Milnarik view”); see SEC v.
Koscot Interplanetary, Inc., 497 F.2d at 479 & n.8 (court notes Milnarik “more stringent interpretation” of
commonality; elects instead to follow Turner test).
88. SEC v. Continental Commodities, 497 F.2d at 529; SEC v. Koscot Interplanetary, Inc., 497 F.2d at
485-86.
Although the interest in Continental Commodities apparently was not a discretionary commodity
account, see note 83 supra, a more recent Fifth Circuit case relies on it for the proposition that
“discretionary accounts in commodity futures . . may be ‘investment contracts.’” Moody v. Bache & Co.,
570 F.2d 523, 526 (5th Cir. 1978). In Moody an investor in a discretionary commodity account argued
unsuccessfully that the individual commodity futures contracts underlying his account constituted
securities. Id. at 525-26. Although Moody apparently did not allege that the account itself was a security,
the court found that a discretionary commodity account was present and, without elaboration, held that
under Continental Commodities the account was a security. Id. at 526. Thus, without explicitly applying
the Howey test to a factual situation involving a discretionary commodity account, the Fifth Circuit in
Continental Commodities and Moody seems to have concluded that such an account satisfies the Howey
investment contract test. This conclusion is consistent with the Fifth Circuit’s broad defintion of common
enterprise. See SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 478-79 (5th Cir. 1974).
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court holdings that discretionary commodity accounts satisfy the Howey
investment contract test, present a powerful antithesis to the Seventh Circuit’s
rigid interpretation of “investment contract.” Given this split of authority, it
is necessary to examine the underpinnings of the Howey test to determine
whether a discretionary commodity account satisfies its requirements. This
examination will demonstrate that pooling of investors’ funds is not essential
to the existence of an investment contract—that the Supreme Court in Howey
intended “common enterprises” to include enterprises in which the investors’
success is tied to the expertise of the promoter. Therefore, either vertical
commonality between investor and broker or horizontal commonality among
investors will satisfy the Howey test and allow redress under the securities
laws. Because vertical commonality is present in a discretionary commodity
account, the Howey standard is met and the agreement is a security.

Howey Underpinnings
Although it observed that “investment contract” is not defined in either
securities act or in the legislative histories, the Supreme Court in Howey
reasoned that Congress intended to use a term whose meaning had been
established through state court interpretations prior to 1933.89 The at
tachment of state courts’ prior construction of “investment contract” to the
Securities Act of 1933 was especially appropriate, the Court noted, because of
its consistency with the statutory aims of that Act.90 Thus, in addition to
examining the state courts’ construction of the term, the Court analyzed the
purposes of the Act and resolved that Congress intended investment contract
to mean “a contract, transaction or scheme whereby a person invests his
money in a common enterprise and is led to expect profits solely from the
efforts of a promoter or a third party.”91 Finally, the Court noted that this
definitional standard had served as the basis for many previous federal
decisions.92 This investment contract test therefore has three major un
derpinnings: it is derived from the definition of investment contract espoused
in several state court decisions prior to 1933; it coincides with the purposes of
the securities acts; and it reflects the meaning of investment contract as
employed in prior federal decisions.
The intended meaning of the phrase “common enterprise” cannot be
understood without going beyond the specific facts of Howey and examining
these definitional underpinnings of the opinion.93 The Howey company’s
89. 328 U.S. at 298.
90. Id.
91. 328 U.S. at 298-99. In United Housing Foundation, Inc. v. Forman, 421 U.S. 837 (1975), the most
recent Supreme Court decision interpreting the term “investment contract,” the Court cited the Howey
decision as providing the relevant test. Id. at 852. In addition, the Court stated that the touchstone of an
investment contract is the investment in a common enterprise from which the investor expects a return of
profits to be derived through the efforts or skills of others. Id.
92. 328 U.S. at 299.
93. The underpinnings of Howey have been examined on two previous occasions. In Marshall v. Lamson
Bros. & Co., 368 F. Supp. 486, 488-89 (S.D. Iowa 1974), the court discussed the facts of three of the state
cases and only one of the federal cases cited in Howey. It concluded that the emphasis placed on the pooling
of funds by Milnarik was erroneous. Id. at 488. Professor Long has discussed the state and federal cases
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pooling of the produce grown on investors’ land, with profits paid pro rata,
was unquestionably a common enterprise.94 From this fact, however, it does
not follow that pooling of investors’ funds, or horizontal commonality, is
necessary to satisfy this element of the test. It is equally plausible to conclude
that pooling of investors’ funds is only one of several possible manifestations
of a common enterprise. In order to determine whether the language of the
test should be read broadly to include vertical common enterprises, each of
the underpinnings of the Howey decision must be examined.
STATE COURT DECISIONS

An examination of the state decisions cited in Howey provides strong
support for the position that vertical commonality, in addition to horizontal
commonality, satisfies the Howey investment contract test. These cases
reinforce the broad definition of common enterprise advanced by the Fifth
and Ninth Circuits, and the district court decisions that discretionary
commodity accounts are securities. The case principally relied on in Howey95
is State v. Gopher Tire & Rubber Co.,96 in which the defendant company
pooled investors’ funds and paid out profits pro rata.97 Because the Minnesota
Supreme Court found that the plaintiff invested money with the expectation
of profit, it ruled that the scheme constituted an investment contract.9899
The
court failed, however, to indicate whether the pooling of money was
significant to its holding. Although the facts of Gopher Tire could be read to
support a narrow interpretation of common enterprise, a later case, State v.
Evans," demonstrates that the Minnesota court opposed this view. In Evans,
the second case cited in Howey in support of the definition, the Minnesota
Supreme Court adhered to the Gopher Tire articulation of investment
contract.100 There was no pooling of property or funds in Evans; nonetheless,
the court held that the contract between promoter and investor constituted an
investment contract.101 The Evans decision therefore indicates that the
circumstance of pooling in Gopher Tire was not essential to the finding of an
investment contract. The court applied the same standard in each case: an
investment contract is a contract or scheme for “the placing of capital or
laying out of money in a way intended to secure income or profit from its

cited in Howey in more detail, but with the purpose of showing that the Supreme Court misinterpreted the
meaning of investment contract in its articulated definition. Long, An Attempt to Return “Investment
Contracts" to the Mainstream of Securities, 24 Okla. L. Rev. 135, 146-59 (1971). His discussion of the
cases centers around the argument that the Howey “solely” requirement was a misstatement of the
preceding cases. Neither the Long article nor Marshall discusses the Howey underpinnings in the detail and
perspective necessary to answer the question whether the Howey requirement of common enterprise is
satisfied by a discretionary commodity account.
94. 328 U.S. at 296 (all produce pooled; company accountable only for allocation of net profits).
95. The Howey opinion cites the state court cases it relies on at 328 U.S. at 298 & n.4.
96. 146 Minn. 52, 177 N.W. 937 (1920).
97. Id. at 54, 177 N.W. at 937.
98. Id. at 56, 177 N.W. at 938.
99. 154 Minn. 95, 99, 191 N.W. 425, 426-27 (1922) (options to purchase land in Texas held to be
securities).
100. Id., 191 N.W. at 426.
101. Id., 191 N.W. at 426-27.
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employment.”102 Although only one case involved the pooling of funds, both
schemes fell within the court’s definition of investment contract.
The Supreme Court in Howey also relied on Proshaska v. Hemmer-Miller
Development Co.,103 an Illinois case in which a single contract for one parcel
of land was at issue.104 The statement of facts did not include any mention of
commingling of the crops from parcels sold to any other investors, nor was
there evidence of sale of any other parcels of land. Despite the apparent
absence of pooling of either funds or crops, the court found that the contract
for the sale of the land qualified as an investment contract.105 In another case
relied on in Howey—People v. White106—a California court found an invest
ment contract despite the fixed, independent return of money based on a
contract with a single investor.107 The opinion failed to specify whether
pooling of investors’ money occurred; however, each investor’s promised
return was independent of all others. Similarly, in Stevens v. Liberty Packing
Corp.108 the New Jersey Court of Chancery held that two investment schemes
constituted securities despite the absence of pooling.109 In the first, the
investor bought four female rabbits that he leased to the company; the
company paid one dollar each for the offspring. The company did not make
payments on a pro rata basis for the offspring of all the rabbits; rather, the
investors received payment individually for the offspring of their particular
rabbits.110 The court’s resolution of the second scheme clearly indicates its
view regarding a pooling requirement. In that scheme the investors bought
rabbits from the company and raised them. The company bought the
offspring, but each investor’s operation was entirely separate.111 The finding
of a security in this transaction indicates that pooling of funds was not a
requisite element. These cases support a flexible reading of the term “common
enterprise” because of the independent nature of the return on the investment
coupled with each court’s failure to specify pooling as a necessary part of its
holding.
State v. Heath112 was the only case among the seven state decisions cited in
Howey in which the court held that the transaction in question did not
constitute an “investment contract.” The North Carolina Supreme Court
based its decision on the fact that the anticipated profits depended chiefly
102. State v. Gopher Tire & Rubber Co., 146 Minn, at 56, 177 N.W. at 938; State v. Evans, 154 Minn, at
99, 191 N.W. at 426 (court cites Gopher Tire definition as relevant test of investment contract).
103. 256 Ill. App. 331, 333-34 (1930) (plaintiff purchased farm lands with down payment of one-third of
purchase price; remainder to be paid from proceeds of crops grown on land by promoter).
104. Id. at 333.
105. Id. at 338. The court based its holding on the speculative nature of the agreement: the plaintiffs
profit depended on the success of the crop cultivated by the defendant company. Id. at 339.
106. 124 Cal. App. 548, 551, 12 P.2d 1078, 1079 (1932) (investor expended $5,000 upon promoter’s
agreement for return of $7,500 at end of year; defendant investment company used money for various
financial endeavors).
107. Id. at 551, 12 P.2d at 1081
108. Ill N.J. Eq. 61, 161 A. 193 (1932).
109. Id. at 65, 161 A. at 195. Although the court did not employ the term investment contract, it cited
Gopher Tire as support for its finding of security. Id. In so holding, the court used language similar to the
investment contract definition espoused in Gopher Tire. Id.
110. Id. at 62, 161 A. at 193-94.
111. Id. at 63, 161 A. at 194.
112. 199 N.C. 135, 153 S.E. 855 (1930).
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upon the efforts of the investor and not the promoter.113 Although pooling of
the investor’s funds did not occur, the court did not attach any significance to
this missing element. Instead, the court isolated the presence of investor input
as the reason for its holding that the arrangement failed to qualify as an
investment contract.114
The Court in Howey asserted that the meaning of investment contract had
been crystallized before the enactment of the Securities Act.115 The state court
interpretations that form the basis for the Howey definition indicate that the
requirement of pooling was not contained in the understanding of investment
contract prior to 1933.116 None of the cases stated that a pooling of investor
funds or a pro rata sharing of profits was a requirement for the finding of an
investment contract. Further, only one of the state cases, Gopher Tire,
expressly noted the element of pooling.117 The court in Gopher Tire did not
indicate that this finding was salient; its unimportance is seen in Evans, a case
in which the same court applied its investment contract test to a factual
situation without pooling, and nevertheless held that an investment contract
existed.118 The Seventh Circuit’s interpretation of Howey as implying a
pooling requirement has little, if any, support in the seven cases cited by the
Court in Howey for prior judicial construction of the term. The state courts
understood investment contracts as a much broader concept; the term
extended to a variety of situations in which a “placing of capital or laying out
of money” included neither pooling nor a pro rata sharing of profits.119
Additional support for a broad reading of “common enterprise” may be
found in the manner in which Howey discussed state decisions. The Supreme
Court approved the broad construction of “investment contract,” developed
in Gopher Tire and applied in the seven source cases, by acknowledging that
the intent of this broad definition was “to afford the investing public a full
measure of protection.”120 The Court recognized that the state courts
disregarded form in favor of substance and placed principal emphasis on
economic reality.121 A pooling requirement would be inconsistent with these
state decisions, which envisaged a broad construction of the term investment
contract—a construction evidently endorsed by the Supreme Court in Howey.

113. Id. at 139-40, 153 S.E. at 858. In return for $3,500 the investor obtained exclusive rights to offer,
within a specific geographical area, the services of the defendant’s listing system. Id. at 136, 153 S.E. at 856.
The investor supposedly received 80% of the gross receipts charged to his customers for the use of
defendant’s real estate system. Id.
114. Id. at 139-40, 153 S.E. at 858. The last case cited in Howey, Klatt v. Guaranteed Bond Co., 213
Wis. 12, 250 N.W. 825 (1933), was mistakenly relied upon. The instruments involved were first mortgage
bonds. Id. at 15-16, 250 N.W. at 827. Because these are unquestionably securities, but not investment
contracts, the case offers no precedential value for the meaning of investment contract.
115. 328 U.S. at 298; see notes 89-92 supra and accompanying text.
116. See notes 95-114 supra and accompanying text.
117. 146 Minn, at 54, 177 N.W. at 937.
118. 154 Minn, at 99, 191 N.W. at 426-27.
119. 328 U.S. at 298 (quoting Gopher Tire. 146 Minn, at 56, 177 N.W. at 938).
120. Id.
121. Id.
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PURPOSES OF THE SECURITIES ACTS

In Howey the Supreme Court noted that when Congress included the term
investment contract within its definition of security, it used a term whose
meaning it understood through prior state judicial interpretations.122 The
Court, however, did not rely solely on the states’ construction in defining
investment contract. By stating the appropriateness of relying on the state
courts’ construction because of its consistency with federal statutory aims,123
the Court acknowledged that its understanding of the disputed term also grew
partially from its interpretation of Congress’ aims. Thus, the Howey definition
of investment contract has as one of its foundations the goals of Congress, and
an understanding of that definition is enhanced by an examination of the
purposes of the securities acts.
The ingenuity of promoters in avoiding the application of state Blue Sky
laws124 supplied the impetus for the enactment of the securities acts.125
Congress concluded that the state securities laws afforded insufficient protec
tion to the public and that federal regulation was therefore necessary.126 The
committee report that accompanied the 1933 bill to the floor of the Senate
stated:

The aim is to prevent further exploitation of the public by the sale
of unsound, fraudulent, and worthless securities through
misrepresentation; to place adequate and true information before
the investor; to protect honest enterprise, seeking capital by honest
presentation, against the competition afforded by dishonest securi
ties offered to the public through crooked promotion.127
In sum, the Committee felt that the basic policy of the bill was to inform
investors and to protect the investor against fraud and misrepresentation.128
The House committee report focused on fraudulent practices in the
securities market that led to the stock market crash and the resulting
Depression.129 Emphasizing the abandonment of fair and honest standards of
dealing by many underwriters and dealers, the report stated that high

122. Id. The Court noted that state court decisions uniformly applied the definition of investment
contract as crystallized in Gopher Tire. Id. at 298; see note 89 supra and accompanying text.
123. 328 U.S. at 298.
124. “Blue Sky’ is the name given to state laws that regulate securites. 1 L. Loss, Securities
Regulation 27 (2d ed. 1961). The term first came into general use to describe legislation aimed at
promoters who ’’would sell building lots in the blue sky in fee simple.“ Id. (citing Mulvey, Blue Sky Laws,
36 Can. L. Times 37, 37 (1916)).
125. SEC v. Crude Oil Corp., 93 F.2d 844, 847 (7th Cir. 1937) (Securities Act of 1933 is result of
ingenuity and resources of securities dealers capable of avoiding application of Blue Sky laws); SEC v.
Timetrust, Inc., 28 F. Supp. 34, 39 (N.D. Cal. 1939) (same).
126. See SEC v. Wickham, 12 F. Supp. 245, 247 (D. Minn. 1935) (stock market crash precipitated
federal securities regulation; Congress concluded that state laws did not afford sufficient protection).
127. S. Rep. No. 47, 73d Cong., 1st Sess. 1 (1933), reprinted in 2 Legislative History of the
Securities Act of 1933 and the Securities Exchange Act of 1934 (1973) (item 17) [hereinafter
cited as Legislative History],
128. Id.
129. H.R. Rep. No. 85, 73d Cong., 1st Sess. 2-3 (1933), reprinted in 2 Legislative History, supra
note 127 (item 18).
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pressure salesmanship rather than careful counsel had become the rule.^o The
bill, unquestionably remedial in nature, attempted to end these abuses.130
131
The House and Senate committee reports thus demonstrate that the goals
of Congress were extensive. When the Supreme Court in Howey stated that
the state court conception of investment contract was consistent with the
statutory aims, it was therefore saying the term should be read broadly. The
more flexible interpretation of the Howey definition by the Fifth and Ninth
Circuits,132 and by the district courts in Marshall, Maheu, and Berman,133 is
supported by this analysis of congressional purpose. The Howey Court
intended its definition of investment contract to extend to the reach of
Congress’ extensive goals. The question whether “common enterprise” means
only horizontal commonality or also vertical commonality should thus be
decided in favor of the broader reading. Consequently, an examination of
Congress’ goals favors the position that discretionary commodity accounts
are investment contracts.
FEDERAL COURT DECISIONS

After studying the early state court opinions and the goals of Congress and
announcing the familiar four-part definition,134 Justice Murphy, writing for
the Court in Howey, noted further that this definition necessarily underlay the
Court’s opinion in SEC v. Joiner,135 and was also reflected in the rulings of ten
additional federal cases construing the Securities Act and Securities Exchange
Act.136 Unlike the other two underpinnings of the definition, the federal cases
were not used by the Court to assist its understanding of the statutory phrase
130. Id.
131. See SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d at 480-81 (9th Cir.) (Act designed to
protect public from scheming promoters), cert, denied, 414 U.S. 821 (1973); Loomis, The Securities
Exchange Act of 1934 and the Investment Advisers Act of 1940, 28 Geo. Wash. L. Rev. 214, 216-17 (1959)
(Securities Act of 1933 product of Senate investigation of stock market practices and designed to eliminate
abuses that led to 1929 crash). See generally 1 L. Loss, supra note 124, at 111 8-28 (sécurités regulation grew
out of events of 1929-33 and consequently designed to protect the public).
132. See notes 78-88 supra and accompanying text.
133. See notes 68-76 supra and accompanying text.
134. See text accompanying note 43 supra. Although several courts parse the Howey test into only three
parts, it is better analyzed as encompassing four distinct requirements, and the courts that discuss the
expectation of “profits soley through the efforts of others” under one heading usually recognize the two
separate requirements contained therein. See, e.g., Daniel v. International Bhd. of Teamsters, 561 F.2d
1223, 1233-35, 1233 n.21 (7th Cir. 1977) (although court discussed “profits from the efforts of others”
under one heading, only the question concerning profits was in dispute; it was recognized that whatever
was expected came solely from the efforts of others), cert, granted, 434 U.S. 1061 (1978); SEC v. Koscot
Interplanetary, Inc., 497 F.2d 473, 477, 479 (5th Cir. 1974) (although court read requirement that “profits
are derived solely from the efforts of others” as single requirement, issue of whether profits were expected
was not in dispute). See generally Coffey, The Economic Realities of a “Security”: Is There a More
Meaningful Formula? 18 Case W. Res. L. Rev. 367, 373 (1967) (describes Howey test in four parts).
135. 320 U.S. 344 (1943).
136. 328 U.S. at 299 & n.5. The Court cited the following cases: Penfield Co. v. SEC, 143 F.2d 746 (9th
Cir. 1944); Atherton v. United States, 128 F.2d 463 (9th Cir. 1942); SEC v. Universal Serv. Ass’n, 106 F.2d
232 (7th Cir. 1939); SEC v. Crude Oil Corp., 93 F.2d 844 (7th Cir. 1937); SEC v. Bourbon Sales Corp., 47
F. Supp. 70 (W.D. Ky. 1942); SEC v. Bailey, 41 F. Supp. 647 (S.D. Fla. 1941); SEC v. Payne, 35 F. Supp.
873 (S.D.N.Y. 1940); SEC v. Pyne, 33 F. Supp. 988 (D. Mass. 1940); SEC v. Timetrust, Inc., 28 F. Supp. 34
(N.D. Cal. 1939).
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“investment contract.” Instead, the Court cited the federal cases for their
precedential value—to demonstrate that the Court was not breaking new
ground with its definition. Hence, these cases do not underlie the Court’s
definition of investment contract but rather illustrate the application of that
previously inchoate definition. Consequently, the inquiry here is narrow: if
the federal cases use vertical in addition to horizontal common enterprises in
their test for investment contract, the Howey Court’s reliance on these cases
indicates an intent not to restrict its definition to horizontal commonality.
The federal cases relied on by the Supreme Court in Howey found
investment contracts present in factual situations in which neither pooling of
investors’ funds nor pro rata distribution of profits was present. In SEC v.
Payne131 the promoter had “sold” foxes for breeding purposes, pooled the
proceeds from their sale, and divided the profits pro rata among the respective
purchasers. Later the promoter used a different type of purchase and
ranching agreement that eliminated the pooling of foxes and pro rata
distribution of proceeds. In fact, Payne tatooed every fox so that each would
remain identifiable, thus assuring the investors that no pooling would
occur.137
138 The District Court for the Southern District of New York held that
despite the change in type of agreement, the second arrangement still
constituted an investment contract. This conclusion belies the assertion that
the Court in Howey intended to restrict common enterprises to horizontal
commonality. If the Payne opinion reflects the Howey Court’s definition of
investment contract, then the common enterprise requirement is satisfied by
either vertical or horizontal commonality.139
In SEC v. Universal Service Association1*0 the investors provided funds to
the promoter for an endowment to benefit “plenocracy.”141 The transaction
was not structured so that all investors split the profits pro rata; instead, each
was promised a return on his investment.142 Despite the independent nature of
each investor’s return, the Seventh Circuit held that the arrangement
constituted a security,143 which it defined as “[t]he investment of money with

137. 35 F. Supp. 873 (S.D.N.Y. 1940).
138. Id. at 875.
139. The court in Payne stated that an investment contract existed when “customers are investing their
money in a business enterprise to be managed by Payne upon whose efforts, solely, depends an expectation
of profits.” Id. at 879 (emphasis added). This definition bears a striking resemblance to the Howey
definition. See note 43 supra and accompanying text. The difference is that the Howey Court speaks of a
common enterprise, rather than a business enterprise. The Supreme Court’s phrase “common enterprise” is
arguably nothing more than an attempt to require some sort of business interest. See Marshall v. Lamson
Bros. & Co., 368 F. Supp. 486, 489 (S.D. Iowa 1974) (phrase “common enterprise” may have been attempt
to preclude passive investments such as bank savings accounts from consideration as investment contracts).
Thus, the test applied by the court in Payne, together with the facts of the case, suggests the
appropriateness of a broad reading of common enterprise.
140. 106 F.2d 232 (7th Cir. 1939).
141. Id. at 234. Plenocracy, according to the defendant’s literature, means “the power of plenty, the
science of creating abundance for all.” Id.
142. Id. at 234-35. Although Universal commingled the funds received, each investor’s return was
independent of the others. Thus, profits were not pooled and distributed pro rata as required by the strict or
horizontal common enterprise. See Milnarik v. M-S Commodities, Inc., 457 F.2d 274, 276-77 (7th Cir.)
(requisite commonality missing; not joint participants with interlocking profitability), cert, denied, 409
U.S. 887 (1972).
143. 106 F.2d at 238.
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expectation of profits through the efforts of other persons.”144 Although the
court failed to employ the term investment contract, this definition closely
approximates the Supreme Court’s definition of investment contract in
Howey; the significant difference is that the court in Universal did not
emphasize the common enterprise requirement. Once again, the Supreme
Court’s reliance on this decision, despite the absence of pooling or pro rata
distribution of profits, indicates that it did not intend to restrict the
application of its definition to situations involving horizontal commonality.
Both the language and the facts demonstrate that the Court did not consider
pooling necessary.
A third case, SEC v. Wickham,145 also supports a liberal interpretation of
the Howey common enterprise requirement. This case is even more significant
because it involves a discretionary commodity agreement. In Wickham the
investor provided funds to the defendant for speculation. Under the contract
the defendant was to “furnish the skill and office and accounting facilities and
perform all of the work in connection with the trading herein contemplat
ed.”146 The Minnesota district court emphasized the salient factor of expecta
tion of profits through the skill and experience of the promoter in holding that
the scheme constituted an investment contract.147 It is unclear whether
pooling of funds occurred in the scheme at issue; the contractual language,
however, indicated separate transactions for each enterprise.148 Because it is
unclear whether the Wickham scheme involved pooling of money, and
because the court elected to base its finding of investment contract only on the
vertical commonality factor of investors’ fortunes tied to the expertise of a
promoter, the Howey Court’s reliance on this case further indicates that
common enterprise should be read broadly.
SEC v. Joiner149 and the other seven federal cases150 discuss factual
situations that could satisfy either reading of the Howey test. Because the facts
in each of the cases indicate a pooling of investors’ funds, they meet the strict
horizontal commonality standard of the Seventh and Third Circuits. The
144. Id. at 237.
145. 12 F. Supp. 245 (D. Minn. 1935).
146. Id. at 246.
147. Id. at 248-49.
148. Id. at 246. The contract stated that each investor was to receive 60% of the profit for each
transaction. Id. In addition, the broker agreed to “make an accounting of all trades made in this account at
the end of the ninety (90) days.” Id. (emphasis added).
149. 320 U.S. 344 (1943); see note 31 supra.
150. Penfield Co. v. SEC, 143 F.2d 746, 750-51 (9th Cir. 1944) (contracts for the bottling of whiskey
held to be securities; all whiskey purchased by investors was pooled before bottling and investors shared
pro rata in profits); Atherton v. United States, 128 F.2d 463, 465 (9th Cir. 1942) (oil and gas leases held to
be securities; investors’ funds pooled to finance test oil well and profits to be shared pro rata); SEC v. Crude
Oil Corp., 93 F.2d 844, 847-48 (7th Cir. 1937) (bill of sale and contract for delivery of oil by corporation
owning oil royalties is security when it is agreed that buyer would not receive oil but rather proceeds of oil
sales; each investor’s oil not segregated and pro rata sharing of profits); SEC v. Bourbon Sales Corp., 47 F.
Supp. 70, 71-73 (W.D. Ky. 1942) (contracts for the bottling of whiskey held to be securities; investors share
pro rata in proceeds from sale of whiskey); SEC v. Bailey, 41 F. Supp. 647, 650-51 (S.D. Fla. 1941)
(contracts for sale of tracts of tung tree acreage together with contract to develop acreage held to be
securities; funds pooled and investors share pro rata in tung nut income); SEC v. Pyne, 33 F. Supp. 988,
988 (D. Mass. 1940) (ship shares held to be securities; no discussion of whether funds pooled or how profits
shared); SEC v. Timetrust, Inc., 28 F. Supp. 34, 29 (N.D. Cal. 1939) (shares in the form of “bank trust"
certificates held to be securities; investors funds commingled).
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flexible vertical commonality standard adopted by the Ninth and Fifth
Circuits, and present in Marshall, Maheu, and Berman, is also satisfied when
pooling is present. Because none of these courts stated that the existence of
pooling was necessary to its holding, these early federal cases are inconclusive
on the question of which reading of Howey is correct.
The Supreme Court in Howey combined the crystallized meaning of
investment contract with the professed remedial goals of Congress and
compared the resulting definition with previous federal applications of the
term “investment contract.” It stated that the federal cases reflected this
definition; thus, the three cases in which pooling of investor’s funds was not a
factor demonstrate that the Supreme Court intended that “common enter
prise” include vertical as well as horizontal commonality.
CONCLUSION

The underpinnings of the Supreme Court’s definition of investment
contract indicate that the Court did not intend to require a pooling of
investors’ funds by using the phrase “common enterprise.” The state cases
cited by the Court in Howey support a broader reading of the term and
indicate that investment schemes involving either vertical or horizontal
commonality may constitute investment contracts.151 Moreover, Congress’
goals were broad, and thus more consistent with the expanded definition of
common enterprise.152 Finally, several of the federal cases relied on by the
Supreme Court found investment contracts in schemes without a pooling of
investors’ funds.153
Contrary to the narrow reading of common enterprise advanced by the
Seventh and Third Circuits,154155
the district court in Marshall v. Lamson
Brosd™ has read the requirement broadly, postulating that the term was
merely an attempt to require some sort of business interest.156 The Fifth
Circuit has advanced a similar proposition—that the Howey Court empha
sized that the success of the enterprise rested on Howey Company manage
ment, rather than on whether profits were pooled.157158
159
These views of common
enterprise, consistent with the holdings in Maheu v. Reynolds & Cod™ and
Berman v. Orimex Trading, Inc.d™ are eloquently articulated by the Ninth
151. See notes 95-121 supra and accompanying text.
152. See notes 122-33 supra and accompanying text.
153. See notes 134-50 supra and accompanying text. One of these cases, SEC v. Wickham, may possibly
have involved pooling. The court, however, neglected the possibility of pooling in its holding and identified
only the efforts of others in finding an investment contract. See notes 145-48 supra and accompanying text.
154. See notes 47-67 supra and accompanying text.
155. 368 F. Supp. 486 (S.D. Iowa 1974).
156. Id. at 489; see notes 74-76 supra and accompanying text.
157. SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 478 (5th Cir. 1974); see SEC v. W.J. Howey Co.,
328 U.S. at 300 (common enterprise managed by adequate personnel and equipment is essential if investors
are to achieve a return on investments).
158. 282 F. Supp. 423, 429 (S.D.N.Y. 1967) (joint discretionary commodity account may constitute
security absent pooling).
159. 291 F. Supp. 701, 702 (S.D.N.Y. 1968) (allegation that promoter makes all investment decisions
pursuant to discretionary account satisfies Howey investment contract test and thereby warrants denial of
motion to dismiss on jurisdictional grounds).
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Circuit: “A common enterprise is one in which the fortunes of the investor are
interwoven with and dependent upon the efforts and success of those seeking
the investment or of third parties.”160 This definition best comports with the
Supreme Court’s intent, and the restrictive reading of common enterprise
associated with the Seventh Circuit should be rejected.
Under the better reasoned interpretation of Howey, a discretionary com
modity account is an investment contract and, therefore, a security. Although
investors’ funds usually are not pooled by the manager of discretionary
commodity accounts, and thus fall short of the requirements for horizontal
commonality, this arrangement between investor and broker constitutes a
vertical common enterprise. The investor provides the funds, the broker
provides investment skill and his office facilities, and together they share the
profits. Because this conscious, deliberate investment of funds with the
expectation of a financial return is so much like the most common of
securities transactions, an analysis of the “economic realities” of the relation
ship is unnecessary to determine whether application of the Howey test alone
is an inadequate basis for the finding of a security.161
Discretionary commodity accounts were perhaps unimagined in 1933, but
Congress defined security broadly enough to include new investment de
vices.162 The securities acts do not stop with the obvious and commonplace;163
nor does the definition of investment contract. They embody a flexible rather
than a static principle, one that is “capable of adaption to meet the countless

160. SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476, 482 n.7 (9th Cir.) (emphasis added), cert,
denied, 414 U.S. 821 (1973).
161. The investment of funds in a discretionary commodity account is very different from the purchase
of a cooperative apartment interest at issue in United Housing Foundation, Inc. v. Forman, 421 U.S. 837
(1975). In holding that the interest involved did not meet the Howey requirement that the investment be
made with the expectation of profit, id. at 852, the Court also spoke in terms of the “economic realities” of
the investment, id. at 849, 850. It appears, however, that the application of the Howey test and an analysis
of economic realities revealed the same deficiency—the lack of material profit expectation in what was
essentially a residential purchase—and it is unclear how the "realities” inquiry adds to the Howey analysis,
or whether the Court so intended. Recently, however, the Seventh Circuit, in an opinion written by the
same judge who wrote the Hirk opinion, elevated the Forman “realities” inquiry to a separate test, noting
that “[t]he literal passage of the Howey test is only the first hurdle. . . ’’and that a court must examine
“economic reality in view of the surrounding circumstances.” Daniel v. International Bhd. of Teamsters,
561 F.2d 1223, 1236-37 (7th Cir. 1977), cert, granted, 434 U.S. 1061 (1978). Nonetheless, in this case the
same court that viewed the commonality requirement restrictively was troubled little by its economic
reality requirement and found it satisfied by an employee’s interest in a pension trust funded by employer
contributions. Id. at 1236-37.
Although the contours and, indeed, the importance of this economic reality analysis are unclear, the
interest in a discretionary commodity account is clearly the type of financial interest comtemplated by
Congress, and thus is distinguishable from the primarily residential interest found deficient in Forman.
Moreover, if the interest in a pension trust to which the employee did not directly contribute can satisfy the
scrutiny of “economic reality” analysis, so too can the investment in a discretionary commodity account,
made much more in the mainstream of securities trading.
162. “[Tjhe term ‘security’ [is defined] in sufficiently broad and general terms so as to include within
that definition the many types of instruments that in our commercial world fall within the ordinary concept
of a security.” H R. Rep. No. 85, 73d Cong., 1st Sess. 11 (1933), reprinted in 2 Legislative History,
supra note 127 (item 18).
163. See SEC v. Joiner Corp., 320 U.S. 344, 351 (1943).
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and variable schemes devised by those who seek the use of the money of
others on the promise of profits.”164 Discretionary commodity agreements fit
the Supreme Court’s definition.
164. See SEC v. W.J. Howey Co., 328 U.S. 293, 299 (1946).

David A. White

Burden of Proving First Sale Under
the Copyright Act of 1976
The Copyright Act of 19761 grants to copyright owners the exclusive right
to sell copies of a work to the public.2 Unlike the other exclusive rights
enjoyed by copyright owners, however, the exercise of this right to vend
extinguishes it with respect to the copies sold.3 Thus, if a copyright owner
sells a copy, the new owner acquires the right to dispose of that individual

1. Copyright Act of 1976, 17 U.S.C. app. §§ 101-810 (1976). The Senate bill and the legislative history of
the 1976 Act stated that the law would become effective on January 1, 1978. See S. 22, 94th Cong., 2d Sess.
§ 102 (1976) (transitional and supplementary provisions); H.R. Rep. No. 1476, 94th Cong., 2d Sess. 180,
reprinted in [1976] U.S. Code Cong. & Ad. News 5659, 5796. The old copyright law was contained in 17
U.S.C. §§ 1-216, and had remained basically unchanged since 1909. See H.R. Rep. No. 1476, supra, at 47,
reprinted at 5660. The 1976 Act revised title 17 of the United States Code in its entirety. H.R. Rep. No.
1476, supra, at 47, reprinted at 5660.
2. Section 106 of the Act provides:

Subject to sections 107 through 118, the owner of copyright under this title has the exclusive
rights to do and to authorize any of the following:
(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or
other transfer of ownership, or by rental, lease, or lending ....

17 U.S.C. app. § 106 (1976). The comparable provision of the 1909 Act provided:
Any person entitled thereto, upon complying with the provisions of this title, shall have the
exclusive right:
(a) to print, reprint, publish, copy, and vend the copyrighted work ....

17 U.S.C. § 1(a) (1976).
Section 501 of the 1976 Act, 17 U.S.C. app. § 501 (1976), provides that anyone who violates any of the
copyright owner’s exclusive rights is an infringer against whom the copyright owner may bring a civil
action. The Act also prescribes a variety of remedies for the copyright owner. Under section 504, 17 U.S.C.
app. § 504 (1976), damages resulting from the infringement and profits made by the infringer may be
recovered. In addition, under section 505, 17 U.S.C. app. § 505 (1976), a court may award costs, including
reasonable attorney’s fees, to the prevailing party. Section 502(a) authorizes a court hearing an
infringement action to grant temporary and final injunctions to prevent or restrain infringement, and
sections 503(a) and 503(b) authorize impoundment and destruction of all infringing copies and the means
by which such copies may be produced. 17 U.S.C. app. §§ 502, 503 (1976). Furthermore, section 506, 17
U.S.C. app. § 506 (1976), provides sanctions for criminal copyright infringement. See note 103 infra.
3. Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 350-51 (1908); Harrison v. Maynard, Merrill & Co., 61 F.
689, 690-91 (2dCir. 1894); Henry Bill Publishing Co. v. Smythe, 27 F. 914, 923 (C.C.S.D. Ohio 1886). The
right to vend is extinguished when exercised, as is now codified in 17 U.S.C. app. § 109(a). The Supreme
Court, however, found such a limitation implied by the statute even in the absence of such a specific
provision. Bobbs-Merrill Co. v. Straus, 210 U.S. at 350-51 (copyright owner may not rely on copyright
statute to control resale price of books). For the text of section 109(a), see note 7 infra. The exercise of the
other exclusive rights granted by section 106 will not extinguish them, but these rights are subject to certain
limitations. See, e.g., 17 U.S.C. app. § 107 (1976) (permitting reproduction or other fair use of copyrighted
work for purposes such as criticism, comment, news reporting, teaching, scholarship, and research); id. §
108 (permitting libraries and archives to reproduce one copy of a copyrighted work); id. § 110 (permitting
nonprofit performance and display of a copyrighted work in course of religious services or in systematic
instructional activities of educational and governmental institutions).
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copy without any authorization from the copyright owner.4 Any subsequent
owner of that particular copy has the same right to dispose of it. Furthermore,
courts have held that the owner’s exclusive right to vend can be extinguished
by certain leasing agreements as well as by outright sales.5 Such a sale or lease
that removes the owner’s exclusive right to vend is known as a “first sale.”6
This limitation on the rights of the owner is expressed in section 109(a) of the
1976 Act7 and represents a balance between protection of the copyright
owner’s interests and promotion of the policy against restraints on alienation.8
Because the copyright owner has no exclusive right to sell if a first sale has
occurred, the enforceability of a claim of infringement9 often hinges on the
presence or absence of a first sale.10 Recognition that the first sale issue is
material, however, does not determine which party should bear the burden of

4. Copyright Act of 1976, § 109(a), 17 U.S.C. app. § 109(a) (1976). Section 109(c) explicitly denies this
right to anyone who possesses the copy without acquiring ownership of it. Id. § 109(c). Section 109 does
not authorize the new owner to reproduce and distribute additional copies, however. See id.
5. See note 84 infra.
6. See 2 Nimmer in Copyright § 812[B], at 8-118 to-127 (1978).
7. 17 U.S.C. app. § 109(a) (1976):

Notwithstanding the provisions of section 106(3) [granting exclusive right to vend], the
owner of a particular copy or phonorecord lawfully made under this title, or any person
authorized by such owner, is entitled, without the authority of the copyright owner, to sell or
otherwise dispose of the possession of that copy or phonorecord.
Id. Neither the text of section 109 nor its legislative history specifically refers to this as the first sale
doctrine. The same was true of section 27 of the 1909 Act, which stated in pertinent part: “[NJothing in this
title shall be deemed to forbid, prevent or restrict the transfer of any copy of a copyrighted work the
possession of which has been lawfully obtained.” 17 U.S.C. § 27 (1976). Nevertheless, the courts
recognized that section 27 expressed the first sale doctrine and limited the exclusive right to sell. See, e.g.,
United States v. Atherton, 561 F.2d 747, 750 (9th Cir. 1977) (first sale doctrine is judicial gloss on § 27 that
limits exclusive right to sell); C.M. Paula Co. v. Logan, 355 F. Supp. 189, 191 n.5 (N.D. Tex. 1973) (§ 27
incorporates first sale doctrine into Copyright Act of 1909); Burke & Van Heusen, Inc. v. Arrow Drug,
Inc., 233 F. Supp. 881, 883 (E.D. Pa. 1964) (§ 27 expresses first sale doctrine).
8. One of the fundamental principles of copyright law is that ownership of a copyright is distinct from
ownership of the original work or a copy of it. See Copyright Act of 1976, § 202, 17 U.S.C. app. § 202
(1976). A corollary of this principle is that transfer of the work by itself does not transfer any of the rights
owned by the copyright owner. Id. In theory, therefore, a copyright owner who has sold a particular copy
of a copyrighted work should retain the right to control any subsequent public distribution of the copy.
This right could be exercised by forbidding the resale of the copy, or by placing restrictions on the
disposition of the copy by the purchaser. See, e.g., Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 350-51 (1908)
(copyright owner required that retail price of copyrighted book be at least one dollar); Independent News
Co. v. Williams, 293 F.2d 510, 511-12 (3d Cir. 1961) (comic book distributors who were authorized to
enforce copyright rights required that cover-removed comic books be sold for waste purposes only);
Harrison v. Maynard, Merrill & Co., 61 F. 689, 689 (2d Cir. 1894) (copyright owner required that fire
damaged unbound pages of copyrighted book be sold for stock purposes only). Permitting a copyright
owner to have postsale control over the disposition of the purchaser’s copy, however, would conflict with
the policy against restraints on the alienation of property. Accordingly, the right to sell is subject to the first
sale limitation statutorily expressed in section 109 of the 1976 Act, 17 U.S.C. § 109 (1976).
9. Throughout this Note, the copyright infringement discussed is infringement-by-vending, rather than
infringement by reproduction of copies.
10. See United States v. Wells, 176 F. Supp. 630, 633-34 (S.D. Tex. 1959) (presence or absence of first
sale is pivotal issue because copy of copyrighted work remains under protection of copyright law only if
copyright owner has retained title).
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proving whether a first sale has taken place.11 Moreover, the allocation of the
burden of proof in infringement actions is significant because in copyright
cases, as in many other kinds of litigation, burden allocation decisions may be
outcome-determinative.12 The burden of proof determines not only which
party must present facts and arguments on the various material issues, but
also who bears the risk of loss if sufficient evidence is not produced.13
Despite the importance of the first sale doctrine, the question of who bears
the burden of proof on the issue is unsettled.14 Courts hearing infringement
actions brought under the 1909 Act held that copyright owners in civil cases
and the Government in criminal cases had to show that no first sale had
occurred at the time the defendant sold the copyrighted work.15 The
legislative history of section 109 of the 1976 Act, however, disapproves this
judicially established rule, and clearly states that defendants should bear the
burden of proving that a first sale had occurred.16 If this signals a shift in the
burden of proof, it is likely to have a significant impact on infringement
litigation. Proving the absence of a first sale is often difficult in copyright
litigation.17 Because shifting the first sale burden of proof reassigns the risk of
11. See Cleary, Presuming and Pleading: An Essay in Juristic Immaturity, 12 Stan L. Rev. 5, 8 (1959)
(after identifying which elements are material to any given case, it must be determined whether a particular
element should be part of plaintiffs case, or a defense).
This Note assumes that the two components of the burden of proof—the burden of producing evidence
and the burden of persuading the factfinder—should be allocated to the same party. None of the courts that
have considered the first sale burden of proof has distinguished between the two components, and
commentators have noted that the two burdens usually go hand in hand. See, e.g. V. Ball, R. Barnhart,
K. Brown, G. Dix, E. Gellhorn, R. Meisenholder, E. Roberts & J. Strong, McCormick’s
Handbook of the Law of Evidence, § 337, at 788 (2d ed. E. Cleary 1972) [hereinafter cited as
McCormick]; Cleary, supra, at 16.
12. See Speiser v. Randall, 357 U.S. 513, 525 (1958) (“In all kinds of litigation it is plain that where the
burden of proof lies may be decisive of the outcome”; procedures for enforcing loyalty requirement for
veteran’s tax exemption should not place burden of proof on claimant).
13. F. James & G. Hazard, Civil Procedure, §§ 7.6-.7, at 241-42, 245; McCormick, supra note 11,
§ 336, at 784.
14. American Int’l Pictures, Inc. v. Foreman, 576 F.2d 661, 663-64 (5th Cir. 1978) (“Except for the
issue of which party must bear the burden of proof, the law surrounding the first sale doctrine is clear”;
court declined to decide who must bear burden).
15. See, e.g., United States v. Atherton, 561 F.2d 747, 749 (9th Cir. 1977) (sale of prints of motion
pictures); United States v. Drebin, 557 F.2d 1316, 1326 (9th Cir. 1977) (same), cert, denied, 98 S. Ct. 2232
(1978); United States v. Wise, 550 F.2d 1180, 1188 & n.14 (9th Cir.) (same), cert, denied, 434 U.S. 929
(1977); United States v. Bily, 406 F. Supp. 726, 732-33 (E.D. Pa. 1975) (dictum) (same) American Int’l
Pictures, Inc. v. Foreman, 400 F. Supp 928, 932-34 (S.D. Ala. 1975) (same), rev'd on other grounds, 576
F.2d 661, 665 (5th Cir. 1978); United States v. Wells, 176 F. Supp 630, 635 (S.D. Tex. 1959) (sale of maps).
16. See H.R. Rep. No. 1476, supra note 1, at 80-81, reprinted at 5694-95 (“It is the intent of the
Committee . . . that in an action to determine whether a defendant is entitled to the privilege established
by section 109(a) [first sale limitation], the burden of proving whether a particular copy was lawfully made
or acquired should rest on the defendant.”).
17. See United States v. Bily, 406 F. Supp 726, 733 (E.D. Pa. 1975) (copyright owners in civil actions
face difficult problems of proof); H.R. Rep. No. 1476, supra note 1, at 81, reprinted at 5695 (“the
Committee [reporting on section 109 of the 1976 Act] believes that [requiring copyright owners to prove
the absence of a first sale] would place a virtually impossible burden on copyright owners.”). The
Government frequently has been unsuccessful in proving the absence of a first sale in criminal
infringement-by-vending prosecutions. See, e.g., United States v. Atherton, 561 F.2d 747, 750 (9th Cir.
1977) (film licensing agreements between movie studio and television network constituted first sales
because agreements gave network the option of retaining at its own cost a library copy of the films and
failed to specify that studio retained title to such copies); United States v. Wise, 550 F.2d 1180, 1192 (9th
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loss to the alleged infringer, copyright owners in civil cases and the
Government in criminal cases will have a better chance of enforcing claims of
infringement-bv-vending. Therefore, copyright owners are likely to file more
civil infringement actions, and the Government is likely to initiate more
criminal prosecutions.*18
An increase in the number or success of civil or criminal infringement
actions could create a chilling effect on dealing in copyrighted creative works
and thereby adversely affect the public’s interest in the widespread availability
of new ideas and forms of expression.19 Because the importance of promoting
public availability outweighs competing considerations related to allocating
the burden of proof, courts should reject a rule that either plaintiffs or
defendants should always bear the first sale burden of proof. Instead, at least
in civil cases, any rule should take into account the effect of a particular
allocation on public availability of copyrighted material, which in turn
depends on the nature of the normal distribution pattern for the type of
copyrighted work in question. This Note argues that infringement cases
should be divided into two categories: those that deal with materials that are
usually sold outright, such as books and records, and those that involve
materials that are usually leased, such as films. The burden of proving no first
sale should be placed on the copyright owner in the former instance; the
alleged infringer should bear the burden of proving first sale in the latter
case.20 In reaching this conclusion, the Note first considers the case law
developed prior to enactment of the Copyright Act of 1976 and the legislative
history calling for a shift in the burden of proof. It then analyzes several
possible guidelines for allocating the first sale burden of proof in civil cases.
Finally, the Note considers special problems that arise in criminal cases.

Cir.) (film loan agreement between movie studio and actress constituted first sale because actress paid for
print’s production costs and title was not specifically retained), cert, denied, 434 U.S. 929 (1977); United
States v. Wells, 176 F. Supp. 630, 634 (S.D. Tex. 1959) (licensing agreements for negatives of copyrighted
aerial survey maps constituted first sales because agreements authorized licensees to reproduce maps but
failed to specify that copyright owner retained title to such reproductions). But see United States v. Drebin,
557 F.2d 1316, 1326 (9th Cir. 1977) (Government successfully proved first sale by showing film licensing
agreements that transferred only limited rights for distribution and exhibition for a limited time, required
return at end of license period, and specifically reserved title in copyright owner), cert, denied, 98 S. Ct.
2232 (1978).
18. Although criminal infringement actions have been infrequent, there is an increased interest in the
deterrent effect that criminal prosecutions may have on the widespread problem of tape and record piracy.
See Grumer, Criminal Infringement of Copyright, 10 J. Beverly Hills B.A., July-Aug. 1976, at 64. In
1977 the Ninth Circuit decided appeals from three criminal infringment convictions against dealers of
motion picture films, which indicates that a trend of increased prosecutions of film distributors may be
developing. All three prosecutions were brought in the United States District Court for the Central District
of California. See United States v. Atherton, 561 F.2d 747 (9th Cir. 1977); United States v. Drebin, 557
F.2d 1316 (9th Cir. 1977), cert, denied, 98 S. Ct. 2232 (1978); United States v. Wise, 550 F.2d 1180 (9th
Cir. 1977); cf. Grumer, supra, at 62 (suggesting that in 1976 there was already evidence of an upturn in
prosecutions).
19. See notes 77-78 infra and accompanying text.
20. See text accompanying notes 95-102 infra.
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ALLOCATION OF THE FIRST SALE BURDEN OF PROOF UNDER THE 1909 ACT

Civil Actions.
Under the 1909 Act a copyright owner who brought a
civil infringement-by-vending action had to establish two basic elements: his
ownership of the copyright and the sale of the copyrighted material by the
defendant.21 Despite the importance of the first sale issue to proof of an
alleged infringement, the question of which party should be required to prove
the presence or absence of a first sale in civil actions was not considered until
1975.22 In American International Pictures, Inc. v. Foreman23 seven movie
studios claimed that the defendant had infringed their copyrights by selling
several of their copyrighted films without authorization.24 The United States
District Court for the Southern District of Alabama found that neither side
was able to prove whether or not the films had been subjects of first sales.25
The allocation of the burden of proof therefore controlled the outcome of the
case, because the party to whom the burden was assigned would suffer an
adverse decision.
The court in Foreman approached the question of allocating the burden of
proving first sale by examining the relationship between section 1 of the 1909
Act, which granted the exclusive right to sell copyrighted material, and
section 27, which was the source of the first sale doctrine. Section 1 afforded
the copyright holder “the exclusive right . . . [t]o print, reprint, publish,
copy, and vend the copyrighted work.’’26 Section 27 stated that “nothing in
this title shall be deemed to forbid, prevent, or restrict the transfer of any copy
of a copyrighted work the possession of which has been lawfully obtained.”27
The court decided that the wording of section 27 should not be construed as
an exception to section l.28 Instead, it found that the language of section 27
defined or limited the scope of the exclusive right to “vend” granted in section
l.29 As a result of this construction, the court concluded that complete proof
of an infringing sale required proof of the nonoccurrence of a first sale.30
Because the copyright owner bears the burden of proving a sale of the
copyrighted material by the defendant, the court held that the copyright
owner should also bear the burden of proving that a first sale had not
21. American Int’l Pictures, Inc. v. Foreman, 400 F. Supp. 928, 933 (S.D. Ala. 1975), rev'd on other
grounds, 576 F.2d 661 (5th Cir. 1978); 3 Nimmer on Copyright, § 13.01, at 13-3 & n.l (1978). The same
two basic elements are also required under the 1976 Act. See Copyright Act of 1976, §§ 501(a)-(b), 17
U.S.C. app. §§ 501(a)-(b) (1976).
22. See American Int’l Pictures, Inc. v. Foreman, 400 F. Supp. 928, 933 (S.D. Ala. 1975), rev'd on other
grounds, 576 F.2d 661 (Sth Cir. 1978). In contrast, the allocation of the burden of proof in criminal
infringement cases was considered almost 20 years ago. See United States v. Wells, 176 F. Supp. 630 (S.D.
Tex. 1959); notes 36-43 infra and accompanying text.
23. 400 F. Supp. 928 (S.D. Ala. 1975), rev'd on other grounds, 576 F.2d 661 (5th Cir. 1978).
24. Id. at 929.
25. Id. at 932.
26. 17 U.S.C. § 1(a) (1976) (emphasis added).
27. Id. § 27.
28. 400 F. Supp. at 933.
29. Id. The court may have engaged in this construction of the relationship between sections 1 and 27 in
order to avoid the rule of statutory construction that a party who claims the benefit of an exception to a
statutory provision must prove that his case falls within that exception. See notes 70-72 infra and
accompanying text (application of rule indicates that defendants should bear burden of proving first sale).
30. 400 F. Supp. at 933.
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occurred.31 In support of its holding, the court observed that this allocation of
the burden of proof promotes the free circulation of goods in commerce and
the widespread public availability of creative works, which are the ultimate
aims of the copyright law.32 On appeal, the United States Court of Appeals for
the Fifth Circuit reversed because it found that the copyright owner had met
any burden of proof that might have been imposed on him, and that the
alleged infringer had not provided sufficient rebuttal evidence.33 The court
thus avoided determining who should bear the burden of proving first sale
under the 1909 Act.34

Criminal Actions.
In a criminal infringement action brought under the
1909 Act, the Government had to prove not only that the copyright was valid
and that the defendant sold the copyrighted material, but also that the
defendant acted willfully and for profit.35 The question whether the Govern
ment also had to prove the nonoccurrence of a first sale arose sixteen years
before the comparable question was decided in the civil context. In United
States v. Wells36 the United States District Court for the Southern District of
Texas used an analysis similar to that later employed in Foreman and
concluded that the Government was required to bear the burden of proving
that no first sale had occurred.37 The defendant in Wells had moved to
overturn his conviction for criminal copyright infringement, claiming that the
Government had failed to offer proof on the first sale issue.38 In considering
this motion, the court noted that few guidelines existed to aid in interpreting
the criminal sections of the 1909 Act.39 In order to determine the scope of
their coverage and what interests they were designed to protect, the court
referred to the provisions of the Act generally defining copyright infringe
31. Id.; see United States v. Bily, 400 F. Supp. 726, 730 (E.D. Pa. 1975) (dictum) (agreeing with
Foreman court that plaintiffs in civil actions should bear burden of proof; similar reasoning led court to
adopt same rule for criminal infringement actions).
32. 400 F. Supp. at 933-34.
33. 576 F.2d at 665. The copyright owner submitted in evidence the copyright certificate and proof of a
course of conduct consistent with retaining all rights, while the defendant showed only that he possessed
the films in question and that the copyright owner had made first sales of other films. The court found that
the copyright owner had met the burden of producing sufficient evidence to shift the burden of production
to the defendant, who failed to carry that burden. Id.
34. See id.
35. Section 104 of the 1909 Act stated, in pertinent part, that “any person who willfully and for profit
shall infringe any copyright secured by this title, or who shall knowingly and willfully aid or abet such
infringement, shall be deemed guilty of a misdemeanor . . . .” 17 U.S.C. § 104 (1976) (emphasis added).
Courts have held that the Government must show infringement, willfullness, and intention to profit in
order to convict a defendant under section 104. E.g., United States v. Atherton, 561 F.2d 747, 749 (9th Cir.
1977); United States v. Drebin, 557 F.2d 1316, 1326 (9th Cir. 1977), cert, denied, 98 S. Ct. 2232 (1978);
United States v. Wise, 550 F.2d 1180, 1190 (9th Cir.), cert, denied. 434 U.S. 929 (1977). It seems probable
that the same proof will be required in actions brought under section 506(a) of the 1976 Act, because the
language is almost identical to that in section 104 of the 1909 Act: “Any person who infringes a copyright
willfully and for purposes of commercial advantage or private financial gain shall be [guilty of criminal
infringement].” 17 U.S.C. app. § 506(a) (1976) (emphasis added).
36. 176 F. Supp. 630 (S.D. Tex. 1959).
37. Id. at 634.
38. Id. at 631. The court reserved decision on the defendant’s motion until after the jury returned its
verdict. The jury voted to convict, and the court then granted the motion for acquittal. Id. at 631, 636.
39. Id. at 633.
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ment and to earlier civil cases that considered the first sale doctrine.40 The
court examined the relationship between sections 1 and 27, and, like the court
in Foreman, found that section 27 limited the exclusive right to vend granted
by section l.41 Based on this interpretation of the statute and on the first sale
doctrine as developed in earlier civil cases, the court concluded that the
exclusive right to vend did not extend to copies that have been acquired
through a first sale or by a lawful chain of transactions from a first sale
transferee.42 Thus, in order to prove that the actions of the defendant violated
the statute, the Government had to show that the copies in question were
obtained in a different manner.43 Courts in every subsequent criminal
infringement-by-vending prosecution have followed Wells and required the
Government to show the absence of a first sale.44
United States v. Bily,45 decided three months after Foreman, presented the
related question of what must be shown to establish probable cause that a
person who has sold or rented motion picture films has criminally infringed
the copyright.46 Rather than simply relying on the Wells holding, the Bily
court emphasized the importance of the policy objectives of the copyright law
and concluded that, in order to promote the broad dissemination of creative
works, copyright owners should carry the first sale burden of proof in civil
actions.47 The court held that similar policy considerations require the
Government to demonstrate probable cause that no first sale occurred for the
purpose of obtaining a warrant to search for allegedly infringing copies.48

40. Id. at 634-35. The court in Wells found resort to the law of civil infringement and to the Act as a
whole necessary because criminal proceedings under the statute had been infrequent. Id. at 633.
Subsequent authority has found civil cases applicable to the law of criminal infringement because in
criminal cases the Government must prove conduct that would also constitute civil infringement. United
States v. Bily, 406 F. Supp. 726, 730 (E.D. Pa. 1975); 3 Nimmer on Copyright, § 15.01, at 15-2 to-3
(1978). By 1977 the Ninth Circuit was able to state that looking to civil authority for guidance in criminal
cases was a general principle of copyright law. United States v. Wise, 550 F.2d 1180, 1188 n.14 (9th Cir.),
cert, denied, 434 U.S. 929 (1977).
41. 176 F. Supp. at 633.
42. Id. at 635.
43. Id. The Government can meet this burden of proof either by showing how the defendant actually
acquired the copies or by proving that they could not have been acquired in any authorized manner. Id. In
Wells the copyright owner had sold negatives of aerial survey maps to 107 customers under contracts that
permitted use of the negatives to reproduce maps for the customer’s own use. The court found these to be
first sales. Id. at 634. Therefore, the Government could establish its case either by introducing evidence of
the actual method of acquisition or by tracing the copies made by the 107 first sale transferees and showing
that the defendant’s copies were not among them. Although the court conceded that it would be difficult
for the Government to make the required showing, it stated that the difficulty was caused by the copyright
owner’s distribution system rather than by the provisions of the copyright law. Id. at 635-36.
44. See United States v. Atherton, 561 F.2d 747, 749 (9th Cir. 1977); United States v. Drebin, 557 F.2d
1316, 1326 (9th Cir. 1977), cert, denied, 98 S. Ct. 2232 (1978); United States v. Wise, 550 F.2d 1180, 1188
& n.14 (9th Cir.), cert, denied, 434 U.S. 929 (1977); cf. United States v. Bily, 406 F. Supp. 726, 732 (E.D.
Pa. 1975) (to establish probable cause for search, Government must demonstrate probable cause that no
first sale occurred).
45. 406 F. Supp. 726 (E.D. Pa. 1975).
46. Id. at 729, 732.
47. Id. at 730. The court noted that Foreman had reached this result, and remarked that it found the
reasoning of the Foreman decision to be persuasive. Id.
48. Id. at 732.
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LEGISLATIVE HISTORY OF THE 1976 ACT

Notwithstanding the judicial allocation of the first sale burden of proof to
copyright owners in civil actions and to the Government in criminal
prosecutions, the portion of the House Judiciary Committee report pertaining
to section 109 of the 1976 Act clearly states the committee’s intention that
defendants bear the burden of proving that a first sale had occurred.49 The
committee strongly disapproved the Foreman decision, claiming that copy
right owners would find it “virtually impossible” to prove that a first sale had
not occurred.50 The committee also claimed that defendants have particular
knowledge of how the allegedly infringing copy was obtained; it therefore
concluded that the Foreman decision was inconsistent with the principle that
the party who has the better access to the evidence on an issue should bear the
burden of proof on that issue.51
If this legislative history controls the first sale burden of proof issue, the
courts must require the alleged infringer in an infringement-by-vending action
to prove that a first sale had occurred.52 Committee reports are considered to
be the most authoritative aids in determining congressional intent.53 Never
theless, although courts consider committee reports to be persuasive, they are
not necessarily decisive in determining the meaning of a statute.54 Several

49. H.R. Rep. No. 1476, supra note 1, at 80-81, reprinted at 5694-95 (“It is the intent of the Committee
. . . that in an action to determine whether a defendant is entitled to the privilege established by section
109(a) and (b), the burden of proving whether a particular copy was lawfully made or acquired should rest
on the defendant.”).
50. Id. at 81, reprinted at 5695. The committee did not state why copyright owners would find it so
difficult to prove the absence of a first sale. The difficulty may be caused by the careful scrutiny with which
courts examine agreements transferring copyrighted material. In several instances courts have decided that
a transfer constitutes a first sale even though no outright sale had been contemplated by the parties. See
note 84 supra and accompanying text.
51. H.R. Rep. No. 1476, supra note 1, at 81, reprinted at 5695; see note 79 infra and accompanying text
(fairness as a general guideline for allocating the burden of proof).
52. The Fifth Circuit, in dictum, supported this reading of the 1976 Act in its recent decision in
American Int’l Pictures, Inc. v. Foreman, 576 F.2d 661, 663 n.l (5th Cir. 1978). The Court also relied on
the change in the statutory language describing the first sale doctrine, which now conditions exercise of the
rights of the copyright holder on ownership, rather than mere possession. Id. Compare 17 U.S.C. § 27
(1976) (“nothing in this title shall be deemed to forbid ... the transfer of any copy ... the possession of
which has been lawfully obtained.'") (emphasis added) with Copyright Act of 1976, § 109(a), 17 U.S.C. app.
§ 109(a) (1976) (“Notwithstanding the [exclusive right to vend], the owner of a particular copy . . .
lawfully made ... is entitled, without the authority of the copyright owner, to sell or otherwise dispose of
the possession of that copy . . .”) (emphasis added). For a critique of this analysis, see notes 57-58 infra
and accompanying text.
53. E.g., Housing Auth. v. United States Hous. Auth., 468 F.2d 1, 6 n.7 (8th Cir. 1972) (committee
reports represent most persuasive indicia of congressional intent), cert, denied, 410 U.S. 927 (1973);
Chamberlain, The Courts and Committee Reports, 1 U. Chi. L. Rev. 81, 82 (1933) (committee reports
persuasive, though not decisive, in statutory construction); cf. United States v. UAW, 352 U.S. 567, 585-86
(1957) (committee reports entitled to more weight in statutory interpretation than floor debates); Duplex
Printing Press Co. v. Deering, 254 U.S. 443, 474 (1921) (same); International Tel. & Tel. Corp. v. General
Tel. & Elec. Corp., 518 F.2d 913, 921 (9th Cir. 1975) (same).
54. See, e.g., In re Evans, 452 F.2d 1239, 1245 (D.C. Cir. 1971) (meaning of statute arising from
consideration of statutory language overcomes contrary statements in committee reports), cert, denied, 408
U.S. 930 (1972); Chamberlain, supra note 53, at 82; cf. Schwegmann Bros. v. Calvert Distillers Corp., 341
U.S. 384, 396 (1951) (Jackson, J., with Minton, J., concurring) (by signing a bill, President approves its
words, not the entire congressional record).
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factors reduce the persuasiveness of the House Judiciary Committee’s
statements on section 109. The reports of the Senate and conference
committees, both of which recommended passage of the 1976 Act, do not
discuss the burden of proof for first sale.55 In addition, neither the House
Judiciary Committee nor its Subcommittee on Courts, Civil Liberties, and the
Administration of Justice heard public testimony on the first sale burden
issue.56
The changes made in the statutory language describing the first sale
doctrine appear to reflect only the congressional concern that the doctrine not
apply to someone who possesses but does not own a copy.57 Furthermore, the
House and Senate committee reports indicate that section 109 “restates and
confirms” the first sale principle, “which has been established by the court
decisions and section 27 of the present law.”58 By implication, this statement
adopts the judicial construction that makes the existence of a first sale an
essential element of the plaintiffs case. In the absence of any change in the
statutory language reflecting an intent to shift the burden, the House
Committee’s subsequent expression of “intent” seems largely gratuitous.
PLACEMENT OF THE BURDEN OF PROOF IN CIVIL CASES UNDER THE 1976
ACT

Under the 1976 Act, the question of which party should bear the burden of
proving or disproving first sale in a civil infringement-by-vending action is a
difficult one. The Foreman and Bily decisions—the only pre-197859 cases that
considered the issue in the civil context—placed the burden on copyright
owners; the legislative history of section 109 of the 1976 Act declares that
defendants should bear the burden.60 Even without this conflict, the alloca
tion of the burden of proof would be difficult; as Professor James has noted,
“[t]here is no satisfactory test for allocating the burden of proof ... on any
given issue.”61 Nevertheless, commentators have suggested a number of

55. See S. Rep. No. 473, 94th Cong., 1st Sess. 71-73 (1975); H.R. Rep. No. 1733, 94th Cong., 2d Sess. 9-10
(1976) (conference report). The absence of such a discussion in the conference report is particularly
significant because conference reports, which are presented to both houses of Congress before final
consideration of a bill, are regarded as especially authoritative. See Commissioner v. Acker, 361 U.S. 87, 94
(1959) (Frankfurter, J., with Clark & Harlan, JJ., dissenting) (conference report defining the scope and
meaning of proposed legislation is the most authoritative explanation of the meaning of the statute).
56. The subcommittee discussed the first sale burden of proof issue during its markup sessions.
According to Mr. Robert Hadi, an attorney who represented the Motion Picture Association of America,
Inc., the discussion was prompted by a letter he wrote to the subcommittee in which he expressed the
Association’s view that the placement of the burden of proof in the Foreman decision was unwise.
Telephone conversation Mr. Robert Hadi (January, 1978).
57. See H.R. Rep. No. 1476, supra note 1, at 80, reprinted at 5694; S. Rep. No. 473, 94th Cong., 2d'Sess.
72-73 (1975).
58. H.R. Rep. No. 1476, supra note 1, at 79, reprinted at 5693; S. Rep. No. 473, 94th Cong., 2d Sess. 71
(1975).
59. Because the applicable portions of the Copyright Act of 1976 went into effect on January 1, 1978,
cases tried before 1978 are ruled by the 1909 Act. See American Int’l Pictures, Inc. v. Foreman, 576 F.2d
661, 663 nd (5th Cir. 1978).
60. See notes 49-58 supra and accompanying text.
61. F. James & G. Hazard, supra note 13, S. 7.8, at 249.
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guidelines that are useful in allocating burdens of proof.62 This Note examines
four guidelines that are particularly applicable in determining the allocation
of the burden of proof on the first sale issue: principles of statutory
construction;63 policy considerations;64 fairness to the parties;65 and the extent
to which a party’s contention departs from what is expected in ordinary
human experience.66
Neither the allocation decision made in the pre-1978 case law nor that
advocated in the legislative history of the 1976 Act reflects thoughtful
consideration of these guidelines as they relate to the issue of first sale. Pre1978 cases simply held that copyright owners in infringement-by-vending
cases should always have the burden of proving that a first sale had not
occurred;67 the legislative history of the 1976 Act broadly states that
defendants should always have the burden of proving that a first sale had
62. See generally F. James & G. Hazard, supra note 13, § 7.8, at 249-53; McCormick, supra note 11, §
337, at 785-88; Cleary, supra note 11, at 8-14.
63. McCormick, supra note 11, § 337, at 787-88; Cleary, supra note 11, at 8-9.
64. F. James & G. Hazard, supra note 13, § 7.8, at 252-53; McCormick, supra note i 1, § 337, at 78687; Cleary, supra note 11, at 11-12.
65 F. James & G. Hazard, supra note 13, § 7.8, at 251-52; McCormick, supra note 11, § 337, at 787;
Cleary, supra note 11, at 12.
66. F. James & G. Hazard, supra note 13, § 7.8, at 252; McCormick, supra note 11, § 337, at 787;
Cleary, supra note 11, at 12-14. These commentators have criticized three other guidelines that have been
used to allocate the burden of proof. First, many courts have held that an issue must be proved by the party
who states the affirmative proposition or, conversely, that no party should be required to prove a negative.
See, e.g., Joseph A. Bass Co. v. United States, 340 F.2d 842, 844 (8th Cir. 1965) (party claiming breach of
warranty must show delivery of defective product; adversary need not show product was not defective);
Kalkowski v. Ronco, Inc., 424 F. Supp. 343, 353 (N.D. Ill. 1976) (party counterclaiming in patent
infringement action must show that patentee misused his patent or engaged in unfair competition;
adversary need not demonstrate the contrary); National Motor Freight Traffic Ass’n v. United States, 242
F. Supp. 601, 605 (D.D.C. 1965) (party claiming that freight terminal was subject to licensing requirement
of ICC must prove claim). Any proposition, however, can be stated in either affirmative or negative form.
Thus, the guideline places undue emphasis on what is simply a matter of choice of form. F. James & G.
Hazard, supra note 13, § 7.8, at 249-50; McCormick, supra note 11, § 337, at 786; Cleary, supra note 11,
at 10-11.
The second guideline criticized by the commentators states that a party is required to prove any element
essential to his case. This rule, however, simply poses the question of which facts a party must prove in
order to establish his claim, which simply restates the original question of which party should bear the
burden of proof. F. James & G. Hazard, supra note 13, § 7.8 , at 250; McCormick, supra note 11, § 337,
at 786; Cleary, supra note 11, at 11.
Finally, courts often rely on the rule that a party who has the burden of pleading an issue will usually be
required to prove it. See, e.g., Joseph A. Bass Co. v. United States, 340 F.2d at 844; Buda v. Fulton, 261
Iowa 981, 985, 157 N.W.2d 336, 339 (1968); In re George’s Estate, 144 Neb. 887, 892, 15 N.W.2d 80, 84
(1944), modified, 144 Neb. 915, 18 N.W.2d 68 (1945). This guideline, however, is not helpful when there
are no established pleading rules or when a party challenges the rationale underlying the allocation of the
burden of pleading. F. James & G. Hazard, supra note 13, § 7.8, at 250-51; McCormick, supra note 11, §
337, at 785-86; cf. Cleary, supra note 11, at 14-15 (usefulness of burden of pleading as guide to allocating
burden of proof impaired by effect of presumptions). There are, in fact, no established pleading rules for the
first sale issue. Cf. American Int’l Pictures, Inc. v. Foreman, 576 F.2d 661, 663-64 (5th Cir. 1978) (burden
of proof of first sale is unsettled issue in copyright law); United States v. Bily, 406 F. Supp. 726, 730 (E.D.
Pa. 1975) (same). Indeed, no reported decision has ever considered which party should bear the burden of
pleading first sale in an infringement-by-vending action. This is not suprising, because issues related to
burdens of proof have rarely arisen in infringement-by-vending litigation. See note 22 supra and
accompanying text.
7. See notes 22-48 supra and accompanying text.
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occurred.68 In fact, whether a first sale is likely to have occurred depends
heavily on the nature of the distribution pattern of the type of copyrighted
work at issue.69 Therefore, instead of establishing one rule for all forms of
copyrighted works, courts should allocate the first sale burden of proof by
applying the general allocation guidelines with a special concern for the
specific nature of the copyrighted work in question and the normal manner of
distributing the work.

Applying the Burden allocation guidelines.
Two of the guidelines used
in determining burden allocation are unrelated to the nature of the distribu
tion pattern of the copyrighted work in question. The first is the principle of
statutory construction that a party who claims the benefit of an exception
from a provision of a statute is required to show that the circumstances of his
claim fall within the exception.70 If section 109 were construed as an
exception to the Act’s prohibitions against infringement of copyright, the
“benefit of the exception” rule would require that a defendant bear the burden
of proving that the copyright owner had made a first sale. This rule must be
applied with caution, however, because the drafters of a statute may have
been unaware of the procedural effects of language that limits or provides an
exception to other provisions of the law.71 Moreover, language ostensibly
establishing an exception may also be interpreted as limiting a statutory
provision by changing the nature of the substantive provision itself. This is
precisely what occurred in Foreman, Wells, and Bily. the courts construed
section 27 of the 1909 Act as qualifying the definition of the right to vend,
rather than as creating an exception to it.72 The 1976 Act is equally
ambiguous. Given the unpersuasive nature of the legislative history on this
issue,73 the procedural ambiguity of the statutory language, and the uncertain
ty of the rule itself, courts should not attach great weight to this consideration
in determining the burden of proof allocation.
Policy considerations are the second guideline that may be applied without
reference to the nature of the distribution pattern of the copyrighted work at
68. See notes 49-51 supra and accompanying text.
69. See notes 79-84, 87-94 infra and accompanying text.
70. See, e.g., United States v. First City Nat’l Bank, 386 U.S. 361, 366 (1967) (in antitrust action to
prevent bank merger, defendant banks must prove that case falls within exception permitting mergers
beneficial to convenience and to needs of community to be served); FTC v. Morton Salt Co., 334 U.S. 37,
44-45 (1948) (in price discrimination action brought under § 2 of Clayton Act as amended by RobinsonPatman Act, defendant must prove that case falls within exception permitting quantity discount
differentials if justified by cost savings); Rheem Mfg. Co. v. Rheem, 295 F.2d 473, 475 (9th Cir. 1961)
(corporate officer who allegedly violated insider trading provisions of securities laws had burden of
showing that case fell within exception for good faith acquisition of securities in connection with a
previously contracted debt); Hall v. Corp, of Catholic Archbishop of Seattle, 80 Wash. 2d 797, 801, 498
P.2d 844, 847 (1972) (in action for personal injuries brought by parishioner who fell on church stairway,
church had burden of proving that failure to install handrail permitted by exception to building code). See
generally 2A C. Sands, Statutes and Statutory Construction, § 47.11, at 90 (4th ed. 1973).
71. See McCormick, supra note 11, § 337, at 787-88 (application of rule often results in arbitrary
allocation of burdens because of casual statutory draftsmanship); Cleary, supra note 11, at 8-10 (certainty
of rule’s application diminished by vagaries of statutory draftsmanship; statutes that clearly state the
procedural effects of their terms are rare).
72. See notes 26-32, 36-48 supra and accompanying text.
73. See notes 49-58 supra and accompanying text.
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issue. The exclusive rights granted by the copyright law reflect a compromise
between two competing social goals: assuring artists of a fair material reward
for their efforts, and promoting the broad public availability of new ideas and
forms of expression.74 It is well established, however, that the dominant goal
is that of promoting the broad public availability of creative works.75 Material
rewards for artists are fostered as a means of encouraging the individual effort
initially required before public dissemination can be attempted.76 Thus, in
allocating the burden of proof, courts should seek to minimize adverse effects
on public availability of creative works.
Although the incentive for individual effort might be diminished if
copyright owners faced burdensome procedural requirements to enforce their
rights, placing the burden on copyright owners better serves the ultimate aim
of the copyright law. Because defendants in infringement actions are usually
not themselves the first purchasers, but rather claim to have acquired their
copies through a chain of transactions subsequent to the first sale, copyright
owners are much more likely to know the circumstances of the initial
distribution of copies.77 Moreover, if distributors of copyrighted creative
works know that they may be found liable for copyright infringement unless
they can prove the existence of a first sale in their chain of title, there is likely
to be a chilling effect on dealing in creative work.78 Thus, placing the burden
74. Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) (small retail store amplified,
over loudspeaker, radio broadcast of copyrighted records; to consider this an infringement of exclusive
right to perform would be wholly at odds with balance between economic protection for copyright owners
and protection against monopolistic control of an artistic composition); United States v. Bily, 406 F. Supp.
726, 730 (E.D. Pa. 1975) (requirements for establishing probable cause to search for allegedly infringing
copies must be stringent enough to avoid chilling broad dissemination of creative work); American Int’l
Pictures, Inc. v. Foreman, 400 F. Supp. 928, 933-34 (S.D. Ala. 1975) (copyright owner must bear burden of
proving nonoccurence of first sale to avoid undesirable effects on public availability of creative works),
rev'd on other grounds. 576 F.2d 661, 665 (5th Cir. 1978).
75. See, e.g., Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) (although immediate
effect of copyright law is to assure artists of a fair reward, the law’s ultimate aim is to stimulate creation
and distribution of artistic works); Mazer v. Stein, 347 U.S. 201, 219 (1954) (reward to copyright owner is a
secondary consideration of copyright law); United States v. Paramount Pictures, Inc., 334 U.S. 131, 158
(1948) (same); 1 Nimmer on Copyright, § 1.03[A], at (1978) (same); cf. Fox Film Corp. v. Doyal, 286
U.S. 123, 127-28 (1932) (sole federal interest in granting copyrights is to promote public benefit resulting
from artistic efforts; therefore, copyrights are not instrumentalities of federal government, and are subject
to state taxation). It is also well-established in the related area of patent law that the policy of promoting
the progress of science and the useful arts is dominant over the policy of rewarding inventors. See United
States v. Masonite Corp., 316 U.S. 265, 278 (1942) (reward of inventors is a secondary objective of patent
law; it is simply a means to the end of promoting the progress of science and the useful arts).
76. The Supreme Court frequently has noted that the copyright law is based on the economic philosophy
that assuring artists a private reward best promotes the public interest in the advancement of the arts and
sciences. See, e.g.. Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) (copyright law
secures private gain for creative labor in order to stimulate artistic activity for public good); Mazer v. Stein,
347 U.S. 201, 219 (1954) (rationale for congressional power to grant copyrights is conviction that assuring
artists of private gain will encourage individual effort and thereby advance public welfare); United States v.
Paramount Pictures, Inc., 334 U.S. 131, 158 (1938) (assuring artists of private reward induces them to
release to public the products of their creative genius). See generally 1 Nimmer on Copyright, § 1.03[A],
at 1-28 to-30(1978).
77. 3 Nimmer on Copyright, § 12.11[E], at 12-77 to-79 (1978); see notes 82-83 infra and
accompanying text.
78. United States v. Bily, 406 F. Supp. 726, 730-31 (E.D Pa. 1975) (policy of copyright law is to
promote public distribution of creative works even in borderline infringement situations; to avoid chilling
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of proving first sale on the copyright owner is likely to reduce public
availability less than placing that burden on the alleged infringer. Because of
the importance of the goal of promoting broad public availability, courts
should attach considerable weight to the conclusion, drawn from this policy
consideration, that copyright owners should bear the burden of proof.
In contrast to the preceding guidelines, the nature of the distribution
pattern of the copyrighted work in question does affect the conclusions to be
drawn from considerations of fairness and ordinary expectations regarding
the existence of a first sale. It is generally held that fairness requires the party
with better access to evidence on an issue to bear the burden of proof on that
issue.*
79 The legislative history of section 109 of the 1976 Act criticizes the
Foreman decision as being inconsistent with this principle, and states that
because defendants have knowledge of how an allegedly infringing copy was
acquired, considerations of fairness require that they bear the burden of
proving first sale.80
The committee’s reasoning on this point is unsound. Although the seller of
an allegedly infringing copy has direct knowledge of how he obtained his
copy, this knowledge will aid in proving whether a first sale occurred only if
the copy was obtained directly from the copyright owner. If the copyright
owner entered into only a small number of such one-step transactions, the
copyright owner and the alleged infringer are likely to have equal access to
information about the purchase, so that either party could fairly bear the
burden of proof. If, on the other hand, the copyright owner had widely
distributed copies of his work by a large number of one-step transactions,
knowledge of the particular transaction at issue would lie largely with the
purchaser, and it would seem fairer to require the alleged infringer to show
that a first sale had occurred. But a copyright owner who transfers various
rights to particular copies of his works without making outright sales is likely
to maintain careful records regarding the manner of disposition of each copy
in order to protect his exclusive rights and to assure the return of any copies
not sold.81 Under these circumstances, it is fair to require the copyright owner
to prove that no first sale occurred.
creative activities, Government must show probability that no first sale occurred in order to get warrant to
search for allegedly infinging copies); American Int’l Pictures, Inc. v. Foreman, 400 F. Supp. 928, 933-34
(S.D. Ala. 1975) (if burden of proving first sale is placed on alleged infringer, undesirable effects on public
availability of creative works are “self-evident”), rev'd on other grounds, 576 F.2d 661 (5th Cir. 1978).
79. E.g., Campbell v. United States, 365 U.S. 85, 96 (1961) (erroneous to require defendant to subpoena
FBI agent when Government, not defendant, knew if agent’s testimony would be helpful); Browzin v.
Catholic Univ., 527 F.2d 843, 849 & n.12 (D.C. Cir. 1975) (dictum) (university rather than professor should
normally bear burden of proving that, as required by contract, university made every effort to place
professor in another suitable position before terminating his employment; professor’s failure to object when
trial court placed burden on him precludes raising issue on appeal); Trans-American Van Serv., Inc. v.
United States, 421 F. Supp. 308, 331 (N.D. Tex. 1976) (carriers protested application to ICC by another
trucking firm seeking to serve same geographical area; protesting carriers have burden of proving adequacy
of existing service because own capabilities are peculiarly within their knowledge).
80. H.R. Rep. No. 1476, supra note 1, at 80-81, reprinted at 5694-95.
81. In several actions involving motion pictures, for example, movie studio employees familiar with the
studios’ distribution systems were able to introduce evidence about the disposition of the copies of the films
in question, testifying that there had been no outright sales except for sales of worn-out copies to salvage
dealers. See United States v. Atherton, 561 F.2d 747, 750 (9th Cir. 1977); United States v. Drebin, 557 F.2d
1316,1321, 1326-28 (9th Cir. 1977), cert, denied, 98 S. Ct. 2232 (1978); United States v. Wise, 550 F.2d 1180,
1184,1190-93 (9th Cir.), cert, denied, 434 U.S. 929 (1977); American Int’l Pictures, Inc. v. Foreman, 400 F
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If, instead, an alleged infringer acquires a copyrighted work after it has
passed through a long chain of transactions, transactions,82 he could experi
ence considerable difficulty in tracing the chain of title, and as a result might
be unable to prove whether the copyright owner had made a first sale.83
Furthermore, copyright owners often attempt to transfer only limited rights
to their works under complex agreements that may or may not be interpreted
as first sales.84 Considerations of fairness suggest that the burden of proving
Supp. 928, 929-30, 934 (S.D. Ala. 1975), rev'd on other grounds, 576 F.2d 661 (5th Cir. 1978). This
testimony has not always been sufficient, however, because the courts have examined the licensing and loan
agreements of the studios and have often found that they constituted first sales. See note 84 infra. In
addition, credibility problems plagued the movie studios in Foreman. The district court found that the
witnesses’ testimony was too general and revealed gaps in their knowledge and experience, and therefore
held that the studios failed to prove that they maintained a “comprehensive system of accountability” for
the disposition of their films. 400 F. Supp. at 930, 934. This factual determination was, however, reversed
on appeal. 576 F.2d at 665-66.
82. See, e.g., Independent News Co. v. Williams, 293 F.2d 510 (3d Cir. 1961); Harrison v. Maynard,
Merrill & Co., 61 F. 689 (2d Cir. 1894). Independent News was an action seeking to enjoin the sale of
copyrighted comic books by a secondhand book dealer. The comics had passed from the publisher to a
distributor, to a wholesaler, to a waste dealer, and finally to the defendant. The situation was further
complicated by a contract between the distributor and the wholesaler that allowed credit for return by the
wholesaler of unsold comic books and permitted these credits to be based on return of the book covers
alone. The wholesaler was then responsible for ensuring that the coverless books would be used only as
scrap paper. 293 F.2d at 311-12. In Harrison the alleged infringer was a secondhand book dealer who sold
fire-damaged unbound pages of a copyrighted book. The pages had passed from the copyright owner to the
bindery, to a third party, to a waste dealer under a contract restricting the pages to use as scrap paper, and
finally to the defendant. 61 F. at 689-90.
83. But see cases cited in note 82 supra. In both Independent News and Harrison the courts found that
the copyright owners had made first sales, and thus held that no infringement had occurred. 293 F.2d at
515-17; 61 F. at 690-91. In Harrison, however, the plaintiff copyright owner admitted that title had passed
in the original sale transaction. 61 F. at 689. Moreover, in both cases the chain of transactions was
ascertainable, and the copyright owners had made an outright sale of the copies in question. 293 F.2d at
515-17; 61 F. at 690-91. The burden of proof on the first sale issue was therefore easy to meet.
84. Section 201(d) of the 1976 Act, which permits a copyright owner to transfer any or all of the rights
granted by section 106, reads, in pertinent part:

(1) The ownership of a copyright may be transferred in whole or in part by any means of
conveyance or by operation of law ....
(2) Any of the exclusive rights comprised in a copyright, including any subdivision of any of
the rights specified by section 106, may be transferred as provided by clause (1) and owned
separately. The owner of any particular exclusive right is entitled, to the extent of that right,
to all of the protection and remedies accorded to the copyright owner by this title.

17 U.S.C. app. § 201(d) (1976). The licensing of motion pictures provides the best example of a partial
transfer of copyright rights. The copyright owner of a motion picture generally transfers the right of public
exhibition, but retains the other copyright rights. See notes 91-92 infra and accompanying text. Such
arrangements are more like “leases” than “sales.” In determining whether these agreements are first sales,
the courts have considered not only whether the copyright owner transferred title, but also whether limited
rights were granted for a limited time, whether the copies were returnable upon request or at the expiration
of the agreement, and whether the agreement prohibited copying or lending by the transferee. See, e.g.,
United States v. Atherton, 561 F.2d 747, 750 (9th Cir. 1977) (film licensing agreements between movie
studio and television network constituted first sales because agreements gave network option of retaining,
at its own cost, a library copy of films, but failed to specify that studio retained title to such copy); United
States v. Drebin, 557 F.2d 1316, 1326 (9th Cir. 1977) (film licensing agreements between movie studios and
distributors and exhibitors not first sales because agreements reserved title to films in copyright owner,
granted only limited rights for limited time, required return of films at end of contract term, and prohibited
any copying of films), cert, denied, 98 S. Ct. 2232 (1978); United States v. Wise, 550 F.2d 1180, 1192 (9th
Cir.) (film loan agreement between movie studio and actress constituted first sale because actress paid for
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agreements do not constitute first sales should be placed on the copyright
owners, who will be more familiar with their own distribution plans than
purchasers who may not even have acquired their copies directly from the
copyright owner.
Thus, in most cases, fairness to the litigants seems to compel plaintiff
copyright owners to bear the burden of proving the nonoccurrence of a first
sale. Commentators have cautioned, however, that considerations of fairness,
even when applicable, should not be overemphasized in deciding how to
allocate the burden of proof on an issue. In many situations a litigant must
plead and prove matters on which his adversary has better access to proof.
For example, plaintiffs in tort and breach of contract cases must prove the
defendant’s act or omission, even though knowledge of these issues is more
likely to lie with the defendant.85 Furthermore, the wide scope of pretrial
discovery diminishes the importance of fairness considerations in burden
allocation decisions.86 Thus, courts should not overemphasize the conclusions
reached by applying the fairness guideline.
In contrast, courts should give considerable weight to the view that the
burden of proof should be placed on the party who claims that events
departed from what ordinary human experience would predict to have
occurred.87 This “probability” principle is based, at least in part, on the notion
print’s production costs and title was not specifically retained), cert, denied, 434 U.S. 929 (1977); Burke &
Van Heusen, Inc. v. Arrow Drug, Inc., 233 F. Supp. 881, 884 (E D. Pa. 1964) (alternative holding) (grant
of restrictive license to use copyrighted musical compositions on promotional longplaying records
constituted first sale because licensee acquired title to records); United States v. Wells, 176 F. Supp. 630,
634 (S.D. Tex. 1959) (licensing agreements for negatives of copyrighted aerial survey maps constituted first
sales because agreements authorized licensees to reproduce maps but failed to specify that copyright owner
retained title to such reproductions).
A copyright owner may, of course, protect his interests by contractually limiting the rights of a
purchaser even after a first sale. In such situations, however, the copyright owner must seek redress for the
injury resulting from the violation of the contractual restriction by a suit for breach of contract, rather than
by a suit for copyright infringement. See United States v. Atherton, 561 F.2d 747, 751-52 (9th Cir. 1977)
(copyright owner’s transfer of motion pictures to salvage company constitutes first sale; if salvage company
resells in violation of transfer agreement, copyright owner limited to breach of contract remedies); United
States v. Bily, 406 F. Supp. 726, 732 (E D. Pa. 1975) (person who acquires or resells copyrighted work does
not infringe copyright if chain of transactions preceding his acquisition contained breaches of contract but
no pirating); United States v. Wells, 176 F. Supp. 630, 634 (S.D. Tex. 1959) (licensing agreements for
negatives of copyrighted maps constituted first sales; copyright owner limited to breach of contract claim
to enforce restrictions on transfer of copies). The legislative history of the 1976 Act notes that the first sale
doctrine does not preclude a copyright owner from conditioning the disposition of any transferred copies
by the transferee. The legislative history takes care to caution, however, that any condition so imposed
would be enforceable by a suit for breach of contract, not by a suit for infringement of copyright. H R. Rep.
No. 1476, supra note 1, at 79, reprinted at 5693.
85. F. James & G. Hazard, supra note 13, § 7 8, at 252; McCormick, supra note 11, §337, at 787;
Cleary, supra note 11, at 12.
86. McCormick, supra note 11, § 337, at 787 n.19.
87. See F. James & G. Hazard, supra note 13, § 7.8, at 252; McCormick, supra note 11, § 337, at 787;
Cleary, supra note 11, at 12-13. The differences between business and family relationships illustrate the
application of the guideline. Services for a family member are usually performed gratuitously, and a party
claiming otherwise must prove his claim. In re Moyer, 190 F. Supp. 867, 872 (W.D. Va. 1960); In re Estate
of Fox, 131 W. Va. 429, 433, 48 S.E.2d 1, 4 (1948). In contrast, services outside the family context are
usually performed for a fee, so a party claiming the services were a gift must prove it. Hartley v. Bohrer, 52
Idaho 72, 75-76, 11 P.2d 616, 617 (1932); In re Smith’s Estate, 202 Okla. 302, 305, 213 P.2d 284, 287
(1949); cf. Dieterle v. Gatton, 366 F.2d 386, 389 (6th Cir. 1966) (economic consultant can recover in
quantum meruit for survey conducted for defendant; in business context one expects payment for services
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that the burden allocation decision should minimize the number of litigants
who unjustly lose because of their inability to prove what in fact did happen.88
Thus, if first sales are the norm for a particular industry, defendants in
infringement actions are likely to be right in claiming the existence of a first
sale.89 In such a case, there is greater potential for injustice if defendants are
expected to prove the occurrence of a first sale and cannot, than if plaintiffs
bear the burden of proof. Because the existence of a first sale is often difficult
to prove,90 this consideration has special relevance.
Reliance on such factual probabilities permits a court to give recognition to
the different distribution patterns prevailing in the various situations covered
by the copyright law. The nature of some copyrighted materials causes them
to be licensed for certain uses, rather than sold outright. Motion pictures, for
example, are often expensive to produce, and prints of the pictures are costly
to manufacture.91 In addition, films can be enjoyed simultaneously by a large
number of people. Therefore, copyright owners of motion pictures find it
more profitable to grant to exhibitors the limited right to display their films in
return for royalties, rather than to sell outright particular copies of the films.92
Accordingly, the nonoccurrence of a first sale is the norm in the motion
picture industry. Application of the probability guideline in this case would
dictate that defendants who claim that a first sale did occur should be
required to prove their contentions.
In contrast, the manner of distribution of copyrighted works such as
phonorecords, books, newspapers, and magazines differs greatly from that of
motion pictures. The per-copy production costs are much lower, and such
material is generally only suitable for private, individual enjoyment.93 As a
result, copyright owners find it most profitable to sell outright as many copies
rendered).
88. Stone, Burden of Proof and the Judicial Process: A Commentary on Joseph Constantine Steamship,
Ltd. v. Imperial Smelting Corporation, Ltd., 60 L.Q. Rev. 262, 277-78(1944).
89. The conclusion that defendants are likely to be right is valid only if one considers the norm to be
established by the practices in the industry as a whole. Professor Cleary has noted that, instead, courts
sometimes establish the norm by looking only at what is to be expected in litigated situations. Cleary, supra
note 11, at 13. As an example he considers the question of who should prove that a bill has been paid.
Because most bills are paid, a court that relies on all human experience to establish the norm would require
the creditor to prove the bill was not paid. Conversely, creditors are unlikely to sue for a paid bill; therefore,
a court that relies on litigated situations would require the debtor to prove the obligation was satisfied.
Based on this example Professor Cleary concludes that the norm should be established by looking only at
litigated situations. Id. Because of the complexity of the agreements under which copyright owners release
copies and the uncertainty over whether these agreements constitute first sales, see note 84 supra, Professor
Cleary’s conclusion seems inappropriate for determining who should bear the burden of proving first sale.
Moreover, a clearer rule can be established by considering industry practice as a whole, because substantial
evidence usually exists to establish those practices. See notes 91-94 infra and accompanying text.
90. See note 84 supra.
91. Brief for Appellants at 12-13, American Int’l Pictures, Inc. v. Foreman, 576 F.2d 661 (5th Cir.
1978).
92. Id. at 13-14, 39. Several antitrust cases that have challenged certain practices of film distributors
have noted that copyright owners license rather than sell their films. See United States v. Paramount
Pictures. Inc., 334 U.S. 131, 141, 143 (1948); Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 255
(1946). But see American Int’l Pictures, Inc. v. Foreman, 400 F. Supp. 928, 930-32 (S.D. Ala. 1975)
(defendant showed that plaintiff had made numerous sales of copyrighted films to general public), rev’d on
other grounds, 576 F.2d 661 (5th Cir. 1978).
93. Brief for Appellants at 14, American Int’l Pictures, Inc. v. Foreman, 576 F.2d 661 (5th Cir. 1978).
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of the copyrighted work as possible.94 Because the occurrence of a first sale is
the norm for such material, the probability guideline indicates that a
copyright owner should be required to prove the absence of a first sale.
Balancing the factors: who should bear the burden?
Application of the
allocation guidelines relevant to infringement-by-vending actions does not
result in one clearly correct allocation of the first sale issue burden of proof.
Therefore, in order to allocate the burden of proof on this issue, a court must
balance the conclusions resulting from the application of each guideline.
Because neither fairness considerations nor the “benefit of the exception” rule
of statutory construction are entitled to great weight,95 the important factors
to be balanced are those arising from the policy objectives of the copyright
law96 and consideration of probabilities drawn from ordinary human experi
ence.97
The easier decision is presented in the situation involving works commonly
sold outright, such as phonorecords and printed matter. The probability
guideline indicates that a copyright owner who alleges infringement of his
right to sell such items should bear the first sale issue burden of proof.98 This
conclusion coincides with that reached by considering the policy of the
copyright law—the promotion of the broad public availability of creative
works.99 The concurrence of these important considerations in allocating the
burden of proof to the copyright owner overcomes any contrary conclusion
reached by application of other, weaker guidelines.
The determination is more difficult, however, for works such as motion
pictures, which generally are not sold outright. Because few motion pictures
are subject to first sales, the probability guideline allocates the burden of
proving first sale to the defendant.100 Policy considerations, on the other
hand, indicate that the plaintiff copyright owner should bear the burden of
proof in order to avoid any chilling effect on distribution of such creative
works.101 Such a chilling effect may be desirable, however, as a means of
decreasing the high danger of theft of these works.102 Thus, it appears on
balance that the alleged infringer should be required to prove that a first sale
occurred.
94. Id.
95. See notes 70-73, 79-86 supra and accompanying text.
96. See notes 74-78 supra and accompanying text.
97. See notes 87-94 supra and accompanying text.
98. See notes 93-94 supra and accompanying text.
99. See notes 74-78 supra and accompanying text.
100. See notes 91-92 supra and accompanying text.
101. See notes 74-78 supra and accompanying text.
102. Copyright owners of motion pictures claim that because they never sell their films outright, any
films that are sold by others have either been lost or stolen from them. See Brief for Appellants at 48,
American Int’l Pictures, Inc. v. Foreman, 576 F.2d 661 (5th Cir. 1978). The Supreme Court has noted that
a party who must persuade the factfinder that his conduct was lawful must steer far wider of unlawful
conduct than if the Government bore the burden of proving his guilt. Speiser v. Randall, 357 U.S. 513, 526
(1958). By analogy, a dealer in creative works who knows that a copyright owner will bear the heavy
burden of proving that a first sale had not occurred is likely to be less hesitant about acquiring and reselling
works of questionable title than if he had to show that a first sale had occurred. Stealing motion pictures
and other copyrighted works will be discouraged if dealers are more likely to scrutinize the title of a work a
thief desires to sell to the dealer.
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PLACEMENT OF THE BURDEN OF PROOF IN CRIMINAL CASES

The question of which party should bear the burden of proving first sale in
a criminal infringement-by-vending prosecution is also a difficult one. The
language of the criminal sections of the 1976 Act is procedurally neutral,103
and the legislative history of the criminal sections does not address the first
sale issue.104 Furthermore, as in the civil area, there seems to be a conflict
between the legislative history of the 1976 Act and the case law developed
under the old statute. All the criminal cases under the 1909 Act held that the
Government had to prove the absence of a first sale.105 On the other hand, the
legislative history of section 109 of the 1976 Act states that defendants should
bear the burden of proving the existence of a first sale.106 This provision may
apply to criminal as well as civil cases, because the applicable portion of the
legislative history does not distinguish between civil and criminal cases, and
because section 109 itself establishes the first sale doctrine for both forms of
action. 107 Because it is a general principle of copyright law that courts should
look to civil decisions for guidance in criminal cases,108 the guidelines
proposed in this Note for allocating the burden of proving first sale in civil
cases may be applied in criminal cases as well. Due process, however,
mandates a special concern for preventing erroneous convictions and in
criminal infringement cases precludes the allocation of the first sale burden of
proof exclusively on the basis of the balancing analysis suggested for civil
actions.109
An erroneous criminal conviction can injure a defendant’s interests in life,
liberty, and property much more substantially than an erroneous judgment in
a civil case.110 Our legal system protects criminal defendants from these harsh
103. Section 506(a) of the 1976 Act provides:
Any person who infringes a copyright willfully and for purposes of commercial advantage or
private financial gain shall be fined not more than $10,000 or imprisoned for not more than
one year, or both ....

17 U.S.C. app. § 506(a) (1976).
104. See H.R. Rep. No. 1476, supra note 1, at 163, reprinted at 5779 (discussion of criminal provisions).
105. See notes 35-48 supra and accompanying text.
106. The portion of the legislative history pertaining to the first sale issue burden of proof states:
It is the intent of the Committee . . . that in an action to determine whether a defendant is
entitled to the privilege established by section 109 (a) and (b) [first sale limitation], the burden
of proving whether a particular copy was lawfully made or acquired should rest on the
defendant.

H.R. Rep. No. 1476, supra note 1, at 81, reprinted at 5694-95.
107. The criminal and civil infringement actions are established in sections 506(a) and 501(b), both of
which use the definition of copyright infringement contained in section 501(a). 17 U.S.C. app. §§ 501, 506
(1976). This definition incorporates the rights of the copyright owner described in sections 106 through
117. Id. §§ 106-117.
108. See note 40 supra and accompanying text.
109. See notes 110-14 infra and accompanying text; 3 Nimmer on Copyright, § 12.11[E], at 12-78 to79 (1978) (legislature’s allocation of burden of proof to defendant probably violates due process in criminal
infringement actions).
110. McCormick, supra note 11, § 341, at 798; see In re Winship, 397 U.S. 358, 371-72 (1970) (Harlan,
J., concurring) (in civil cases, social disutility no greater with incorrect judgment for plaintiff than with
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consequences of errors in factfinding in two ways: the Government must bear
the burden of proof on every fact necessary to constitute the crime charged,
and the prosecution’s evidence must meet the strictest standard of
proof—proof beyond a reasonable doubt.111 Courts have held that the absence
of a first sale112 is part of the definition of infringement,113 which is one of the
essential elements of a violation of the criminal copyright provisions.114 Under
this interpretation of the statute, due process would require that the burden of
proving first sale never be shifted to the defendant in a criminal case.
Consideration of the primary policy objective of the copyright law—broad
dissemination of creative material115 —results in the same conclusion.
Because failure to resolve the first sale issue may subject him to criminal
penalties, an individual who knows that he bears the burden of proving first
sale in a criminal prosecution will steer far wider of the borderline of
infringement than if the Government bore the burden.116 Therefore, requiring
defendants in criminal infringement-by-vending prosecutions to show that a
first sale had occurred would deter persons from engaging in conduct that is
lawful and beneficial to the public. Accordingly, consideration of the ultimate
aim of the copyright law indicates that the Government should be required to
demonstrate that a first sale did not occur.
Although in some circumstances considerations of fairness and probability
result in the conclusion that defendants in civil cases should bear the burden
of proving first sale,117 these considerations are less applicable to criminal
prosecutions. The peculiar knowledge of a defendant concerning a fact or
element of the crime charged does not justify shifting the burden of proof on
contested issues to defendants; due process requires that the Government
retain the burden of proof.118 Furthermore, consideration of predictions based
on ordinary human experience is valid in civil cases because society deems a
incorrect judgment for defendant; in contrast, social disutility of convicting an innocent person is greater
than disutility of acquitting a guilty person); cf. Speiser v. Randall, 357 U.S. 513, 525-26 (1958) (dictum)
(criminal defendant has at stake his liberty, an interest of transcendent value).
111. In re Winship, 397 U.S. 358, 364 (1970); see Speiser v. Randall, 357 U.S. 513, 525-26 (1958)
(because liberty at stake in criminal cases, effects on defendants of unavoidable errors in factfinding must
be decreased by requiring Government to produce evidence and convince factfinder of guilt beyond
reasonable doubt).
112. To prove the absence of a first sale, the Government can prove either that no first sale ever
occurred, or that a first sale occurred but the defendant did not acquire his copy by a lawful chain of title
from the person who received it in the first sale transaction. United States v. Wells, 176 F. Supp. 630, 635
(S.D. Tex. 1959).
113. See notes 26-31, 37-44 supra and accompanying text.
114. See notes 21, 35 supra and accompanying text.
115. See note 75 supra and accompanying text.
116. See Speiser v. Randall, 357 U.S. 513, 526 (1958) (party who must persuade factfinder that his
conduct was lawful must steer far wider of unlawful conduct than if state bore burden of proving his guilt).
117. See notes 100-02 supra and accompanying text.
118. See Mullaney v. Wilbur, 421 U.S. 684, 701-02 (1975) (although intent is a fact peculiarly within
knowledge of defendant, due process requires that Government disprove murder defendant’s assertion that
he acted in heat of passion on sudden provocation); cf. Leary v. United States, 395 U.S. 6, 44-45 (1969)
(impermissible to use comparative convenience in producing evidence as basis for creating statutory
pi ^sumption); Tot v. United States, 319 U.S. 463, 469 (1943) (presumption that any person who had been
convicted of violent crime and who was found to possess firearm had received the weapon in interstate
commerce cannot be justified solely by considerations of probability or defendant’s greater knowledge and
access to evidence on the issue).
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mistaken judgment for the plaintiff to be no worse than a mistaken judgment
for the defendant. In criminal cases, on the other hand, there is greater
concern that an innocent defendant be protected from an erroneous convic
tion; this concern undermines the usefulness of probability as a factor in
allocating burdens of proof in criminal cases. Accordingly, regardless of the
nature of the copyrighted work, the Government should always bear the
burden of proving the absence of a first sale.
CONCLUSION

Copyrighted material can be divided into two broad classifications: works
that are commonly sold outright, and works that are usually leased only for
limited uses. Courts should recognize this distinction and examine the nature
of the copyrighted work in question and the usual manner of distributing the
work. Having made this examination, courts should allocate the first sale
burden of proof in civil cases by balancing the conclusions resulting from
application of guidelines that govern any burden allocation decision.
A plaintiff who owns the copyright to a type of work that generally is sold
outright should bear the burden of proving that no first sale occurred.
Consideration of the policy of the copyright law and the probability guideline
justifies this allocation, despite language in the legislative history of the 1976
Act purporting to place the burden on the defendant. If, however, the case
involves a copyrighted work of a kind that usually is not sold outright, but
instead is leased only for certain uses, the alleged infringer should be required
to prove that a first sale had occurred. This conclusion is based primarily on
consideration of what normal human experience indicates is likely to have
occurred.
This balancing analysis should not, however, be applied to criminal
infringement-by-vending cases. Due process requires the Government to
prove beyond a reasonable doubt all the facts necessary to constitute the
crime charged. If the copyright owner made any transfer of the allegedly
infringing copy, the absence of a first sale is one of the facts necessary to prove
the crime of infringement of copyright by vending. Therefore, due process
concerns weigh against ever shifting the first sale burden of proof away from
the Government.

John C. Goheen
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