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EIGHTH ANNUAL REVIEW OF CRIMINAL 
PROCEDURE: UNITED STATES SUPREME 
COURT AND COURTS OF APPEALS 1977-78

Preface

In the year ending June 30, 1977, the United States Courts of Appeals 
issued decisions in more than 4,500 criminal cases. In addition they rendered 
judgments in more than 800 cases involving collateral attacks on federal 
convictions. In that same year, the United States district courts convicted 
some 41,000 persons of crimes against the United States.

For the eighth year, the editors of the Georgetown Law Journal have 
undertaken the task of describing in a concise fashion the legal principles 
evolving from these brushes with the law. The Project is an admirable effort, 
and an important aid to prosecutors, defense counsel, and judges. I extend my 
congratulations and appreciation to all who have contributed to this volume.

The contents of this volume attest to the fact that criminal procedure is an 
area of law that is far from settled. Litigation continues at an enormous rate, 
ambiguities in the law are brought to light more rapidly that they are set to 
rest, and intercircuit conflicts outpace the Supreme Court’s capacity to 
resolve them in a timely manner. This has contributed to the unique 
complexity of American criminal procedure—a complexity that necessitates 
the availability of explanatory reviews of the kind provided by the editors.

The state of criminal procedure, however, has reached a point where it may 
require more than intelligent explanation. The time may be ripe for funda
mental reexamination, and possibly for major change. We need to take a 
fresh, careful look at the whole panoply of our federal criminal procedures 
from the standpoint of a system of justice, and to determine which of its 
aspects continue to be justified, which need to be altered, and which need to 
be replaced altogether. It may be that, upon such examination, we will find 
that our current procedural system works as well as any that can be devised. 
It may be, however, that such an examination will expose such defects of 
efficiency or fairness that major restructuring may be warranted. Whatever 
the ultimate outcome, a basic, comprehensive reassessment appears to be in 
order.

The purpose of such an effort, I would add, would not be to duplicate the 
work of the Judicial Conference’s Advisory Committee on Criminal Rules. 
That group has done much over the past three decades to maintain a high 
level of currency and precision in the procedures that are embodied in rule 
form. The concept, rather, would be to reassess, within Constitutional 
limitations, the whole nature of American criminal procedure. It would, for 
example, review the subject of challenges to prospective jurors without cause, 
not from the standpoint of the appropriate number of preemptory challenges, 
but from the standpoint of the desirability and the justice of the practice itself. 
The grand jury process would be examined, not simply with a view to 
resolving a series of single issue proposals such as the presence of counsel for 
testifying witnesses, but with a view to assessing the fundamental role of that
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institution in a modern investigating and changing process. It is at that basic, 
conceptual level that the reassessment should begin.

Beyond the area of criminal procedure, the Project reveals some of the 
many shortcomings in our substantive penal laws. Our substantive criminal 
code has grown without plan, without structure, without general purpose. 
The result is a confusing series of statutes which are archaic in some instances, 
contradictory in others, and unnecessarily complex in the whole.

Picture if you will a city which has grown over two hundred years. Look at 
it today from the perspective of that urban Everyman, the taxicab driver. He 
finds some streets designed for horse and buggy, covered still with cob
blestones, and too narrow to permit the rapid flow of modern vehicles. In 
different parts of the same city he may find streets with identical or very 
similar names. He may be befuddled by the fact that speed limits on similar 
streets are different, and by the existence of different forms of traffic signs 
designed for the same purpose but posted at different times in the city’s 
history. He may also find that the same laws are enforced in a different 
manner by different police precincts.

The daily travails of our fictional cab driver are not much different than 
those faced by one traveling through the pages of the federal criminal law. 
Statutes passed fifty or one hundred years ago are too narrow to encompass 
certain kinds of criminal conduct commonly encountered today. Statutes 
passed at different times covering the same or similar conduct in different 
fashions create needless confusion and unwarranted discretion. Different 
statutory penalties for similar offenses decrease confidence in the even
handedness of the law and fail to give guidance to prosecutors and judges as to 
the gravity with which the legislature regards the proscribed conduct. 
Different sentences imposed for the same or similar offenses by different 
judges leave offenders with a sense of having been treated unfairly, and thus 
with a continuing resentment rather than an encouragement to abide by 
society’s laws.

Our federal criminal laws have been in this condition for some time now. 
While they have been made to work to a degree that has masked the 
seriousness of their shortcomings to the casual observer, they have been made 
to work only through herculean efforts by all involved in the system. The cost 
has been in effectiveness and fairness.

We have an opportunity now to make fundamental improvements in the 
system—to renovate our streets, remove the duplicated names, clarify the 
mass of signs, and apply the laws in a uniform and reasonable fashion. That 
opportunity is presented by the proposal for a new criminal code. It has been 
a labor of many years, but now, at long last, it appears to be near completion.

I should hasten to add that a similar hope has been expressed in these pages 
before. In 1973, in a preface to a predecessor volume, Judge Henry J. Friendly 
stated his hope that a new criminal code would be in force in 1975. Judge 
Friendly is a superb judge, and he sufficiently tempered the likelihood of 
realizing his hope that he cannot really be faulted as a prognosticator. For the 
sake of all of us who have an involvement with the criminal justice system, 
however, I would wish that my own assessment of the code’s prospects would 
not have to be explained in the future as only a hope rather than a prediction 
as well.
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The recent progress of the codification effort is encouraging. A compro
mise bill, S. 1437, passed the Senate handily in 1978. Extensive hearings were 
held in the House of Representatives later that year—hearings that have laid 
the foundation for comprehensive action in the next Congress. The President 
and I are dedicated to the passage of a new code in the 96th Congress. As 
Judge Friendly stated in 1973 “adoption of a new criminal code can do more 
for the improvement of substantive federal criminal law than decisions of the 
court of appeals could accomplish in a decade.”

Adoption of a new federal criminal code will result in the establishment of 
an understandable format; uniform definitions of commonly-used terms; a 
limited set of culpable states of mind rather than the dozens employed today; 
codification of basic principles of liability that now exist only in the case law; 
major consolidation of duplicative penal provisions permitting, for example, 
one statute covering theft instead of the existing scores of statutes; simplifica
tion of issues to be presented to trial juries; grading of maximum sentences 
according to the gravity of the underlying offenses; and application of 
sentencing guidelines so that similar offenders will receive similar sentences.

Most importantly, the criminal code will bring us a degree of certainty of 
law and certainty of application that is not possible today. Such a change 
would be a major step forward in the improvement of our federal criminal 
justice system.

Fundamental procedural and substantive reforms are the foundations of 
major progress in the area of criminal justice. But, in addition, more can be 
done with regard to assuring evenhandedness in the application of the laws if 
we are to have the kind of federal criminal justice system that we should have. 
That is a subject area over which I am able to exert a more direct influence, 
and concerning which I recognize a great responsibility. I take very seriously 
the need to assure that the investigative, prosecutive, and correctional 
personnel in our system are individuals of high competence and good 
judgment. I also take seriously the need to assure that, even when their 
decisions must be judgmental in nature, they act, not as free entities, but 
pursuant to common standards. These are needs that are recognized, and that 
are being met.

In the years ahead, I hope that the readers of these volumes will find the 
future editions thinner. I do not question the determination of the future 
editors to set forth the decisional law with clarity and with completeness. I 
simply hope that the need for procedural, substantive, and administrative 
improvements will be largely met, and, accordingly, that the need for 
explanations and rationalizations by judges and editors will have diminished.

Griffin B. Bell
Attorney General of the United States
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Introduction

The Georgetown Law Journal is proud to present its eighth annual review 
of criminal procedure. This year’s Project is a comprehensive review and 
analysis of every criminal case decided by the Supreme Court of the United 
States during the 1977-78 Term and by the United States Courts of Appeals 
between May 1, 1977 and April 30, 1978.

Although the basic format of the Project is the same as that used in prior 
years, this year’s Project reflects several significant changes. The title of the 
issue has been changed from Circuits Note to Project, Eighth Annual Review of 
Criminal Procedure: United States Supreme Court and Courts of Appeals 
1977-78 because the scope of the Project now greatly exceeds that of a student 
note and also to reflect the Project’s emphasis on criminal procedure rather 
than on substantive criminal law. Moreover, in an effort to reduce the length 
of the Project, sections dealing with areas of the law that are peripheral to 
criminal procedure have been deleted and, where appropriate, references to 
other sources of the same information have been substituted.1 As in past 
years, a table of contents and a case index have been provided to facilitate use 
of the Project. In addition, a statistical survey of issues decided this year and a 
comparison of this year’s data to last year’s has been added.

The following editors deserve special thanks for their contributions to this 
year’s Project: Paul O. Ashba, Richard L. Barnes, Gary M. Ford, Renee I. 
Licht, Chet F. Lipton, Carol S. Lottmann, Janet L. Maher, William E. 
Marquis, Robert H. Oakley, and David B. Vance. In addition, the Journal 
wishes to acknowledge the authors of the following sections of this year’s 
Project:

Scope of the Fourth Amendment
Arrest
Search Warrants
Warrantless Searches Based on Probable Cause

James W. Nagle

1. The following hereinafter citations have been adopted for use throughout the Project:

V. Ball, R. Barnhart, K.Brown, E. Dix, E. Gellhorn, R. Meisenholder, E. Roberts, J. 
Strong, McCormick’s Handbook of the Law of Evidence (2d ed. E. Cleary 1972) [hereinafter cited 
as McCormick].
Special Committee on Standards for the Administration of Criminal Justice, ABA Project 
on Standards for Criminal Justice, Standards Relating to the Prosecution Function and 
the Defense Function (1971) [hereinafter cited as ABA Standards],
C. Wright, Federal Practice and Procedure: Criminal (1969) [hereinafter cited as C. Wright]. 
C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction and 
Related Matters (1976) [hereinafter cited as Wright, Miller & Cooper],
Note, The United States Courts of Appeals: 1976-1977 Term Criminal Law and Procedure, 66 Geo. L.J. 203 
(1977) [hereinafter cited as Circuits Note: 1976-1977 Term],
Note, The United States Courts of Appeals: 1975-1976 Term Criminal Law and Procedure, 65 Geo. L.J. 203 
(1976) [hereinafter cited as Circuits Note: 1975-1976 Term],
Citations to the Federal Rules of Evidence for the United States Courts and Magistrates are to the West 
1975 edition.
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Other Exceptions to the Warrant Requirement 
Limited Searches and Seizures
The Exclusionary Rule

Mary Helen Gallagher

Electronic Surveillance
Richard C. Raymond

Identifications
Confessions

Michael A. Weigard

Prosecutorial Discretion 
Indictments
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I. Investigation and Police Practices

SCOPE OF THE FOURTH AMENDMENT

The fourth amendment protects an individual’s reasonable expectation of 
privacy in his person and property2 by prohibiting unreasonable searches and

2. Katz v. United States, 389 U.S. 347, 351 (1967) (fourth amendment protects people, not places). 
Compare Mincey v. Arizona, 98 S. Ct. 2408, 2413 (1978) (expectation of privacy in residence continues 
after police officer fatally wounded while arresting suspect in his home) and Michigan v. Tyler, 98 S. Ct. 
1942, 1948 (1978) (reasonable expectation of privacy in store damaged by fire continues after blaze 
extinguished and search immediately thereafter completed) and Marshall v. Barlow’s, Inc., 98 S. Ct. 1816, 
1821-22 (reasonable expectation of privacy in commercial property prohibits warrantless search by OSH A 
inspector) and United States v. Diggs, 569 F.2d 1264, 1265 (3d Cir. 1977) (owner’s expectation of privacy 
prevents warrantless investigatory search of interior of locked box delivered to relatives for safekeeping) 
and United States v. Killebrew, 560 F.2d 729, 733 (6th Cir. 1977) (expectation of privacy in motel room 
same as in private home) and United States v. Speights, 557 F.2d 362, 363 (3d Cir. 1977) (police officer’s 
subjective expectation of privacy in locker at police headquarters reasonable; personal locks tacitly 
approved by department and past practice did not suggest that unconsented warrantless searches would be 
conducted) with United States v. Basile, 569 F.2d 1053, 1056 (9th Cir.) (no reasonable expectation of 
privacy in broken down trucks kept 100 yards from farmhouse), cert, denied, 98 S. Ct. 2268 (1978) and 
United States v. Eisler, 567 F.2d 814, 816 (8th Cir. 1977) (no reasonable expectation of privacy in 
conversation conducted in hallway of apartment building that was generally locked but open to residents, 
guests, landlord, and landlord’s agents) and United States v. Venema, 563 F.2d 1003, 1006 (10th Cir. 1977) 
(no expectation of privacy in air space outside rental locker containing marijuana, particularly when lessor 
notified lessee that he regularly consented to sniff searches by trained police dogs) and United States v. 
Poole, 557 F.2d 531, 536 (5th Cir. 1977) (no expectation of privacy of depositor in bank records) and 
United States v. Brand, 556 F.2d 1312, 1317 (5th Cir. 1977) (diminished expectation of privacy in living 
room after police legally entered to assist victim of drug overdose), cert, denied, 434 U.S. 1063 (1978).

A person’s conduct may indicate a reduced privacy interest and thus open his person or property to 
warrantless intrusion by government officials. See United States v. Odneal, 565 F.2d 598, 601 (9th Cir.) 
(reduced expectation of privacy permits Coast Guard detention of vessel to advise crew of hazards of 
defective rigging and dragging lines), cert, denied, 435 U.S. 952 (1978); United States v. Oakes, 564 F.2d 
384, 386-87 (10th Cir. 1977) (expectation of privacy in home waived by inviting undercover agent in and 
selling him illegal firearm), cert, denied, 435 U.S. 926 (1978); United States v. Garcia-Rodriguez, 558 F.2d 
956, 960 (9th Cir. 1977) (expectation of privacy in warehouse waived by posting “for lease” sign and 
leaving wire gates and doors open), cert, denied, 435 U.S. 1050 (1978). Abandoning property is one type of 
conduct that indicates a reduced privacy interest. See United States v. Shelby, 573 F.2d 971, 974 (7th Cir. 
1978) (expectation of privacy in contents of trash put out for collection surrendered); United States v. 
Williams, 569 F.2d 823, 826 (5th Cir. 1978) (privacy expectation in contents of trailer containing 
marijuana relinquished by driver who unhooked it and drove away in cab); United States v. Celia, 568 F.2d 
1266, 1283-84 (9th Cir. 1977) (expectation of privacy in paste-ups and negatives of false invoices produced 
by hospital-owned print shop abandoned by hospital administrator who ordered them destroyed); United 
States v. Akin, 562 F.2d 459, 464 (7th Cir. 1977) (expectation of privacy in hotel room discontinued when 
lessee left door open and took suitcases away upon expiration of agreed rental period), cert, denied, 435 
U.S. 933 (1978); cf. United States v. Barber, 557 F.2d 628, 632 (8th Cir. 1977) (counterfeit bills placed in 
back seat of police car inadmissible; abandonment induced by unlawful arrest). Because fourth amendment 
rights are personal, objections to searches may not be asserted vicariously. See United States v. Riquelmy, 
572 F.2d 947, 952 (2d Cir. 1978) (defendant’s fourth amendment rights not violated by warrantless search 
of companion in airport lobby); United States v. Celia, 568 F.2d 1266, 1283 (9th Cir. 1977) (corporate 
officer with access to and control of print shop operations could not object to seizure of documents kept on 
premises over which he had no independent proprietary or possessory interest); United States v. Lisk, 559 
F.2d 1108, 1111 (7th Cir. 1977) (per curiam) (defendant could not object to search of another’s car trunk); 
United States v. West, 557 F.2d 151, 153 (8th Cir. 1977) (per curiam) (defendant could not contest search 
of auto because he failed to assert possessory interest at suppression hearing).

Common law property concepts, in particular the notion of trespass, do not necessarily define the scope 
of protection offered by the fourth amendment. See United States v. Katz, 389 U.S. 347, 353 (1967) (fourth 
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seizures by the government.* 3 The Supreme Court provided some clarification 
of the scope of the privacy interests protected by the fourth amendment in 
three cases this Term. In Marshall v. Barlow's, Inc.4 the Court reaffirmed that 
an expectation of privacy may exist for commercial property as well as for a 
residence.5 In Barlow's the Court invalidated the warrantless unconsented 
search of commercial premises for possible violations of the Occupational 
Safety and Health Act.6 The Court rejected the Government’s argument that 
the commercial property owner had waived his privacy interest completely by 
opening his property to employees.7 Although the employees are free to 
report health and safety violations, the Court held that this limited waiver of 
privacy as to employees does not automatically open the door to unconsented 
government searches.8 In two other cases this Term the Supreme Court held 

amendment protects people, not places). In some cases, the fourth amendment affords protection not 
included in the doctrine of trespass. See id. (reasonable expectation of privacy in telephone calls monitored 
in public telephone booth although no physical invasion of booth occurred); United States v. Moore, 562 
F.2d 106, 112-13 (1st Cir. 1977) (reasonable expectation of privacy protected against beeper in box full of 
chemicals brought into suspect’s house despite fact that seller of chemicals permitted original attachment 
of beeper). In other situations, the government’s trespass does not encroach upon an individual’s 
reasonable expectation of privacy. See United States v. Eisler, 567 F.2d 814, 816 (8th Cir. 1977) (no 
expectation of privacy in common hallway of apartment despite technical trespass by police).

3. U.S. Const, amend. IV; see Mapp v. Ohio, 367 U.S. 643, 647-50 (1961). The protection of the fourth 
amendment extends only to searches conducted by the government. Burdeau v. McDowell, 256 U.S. 465, 
475 (1921). Occasionally a private party is deemed to be an agent of the government for fourth amendment 
purposes. See United States v. Fannon, 556 F.2d 961, 965 (9th Cir. 1977) (airline employee acting pursuant 
to federal statutes was agent of government; search of freight parcel fell within purview of fourth 
amendment). Courts hesitate, however, to view private parties as government agents, even if the 
government were involved or acquiesced in the search. See Coolidge v. New Hampshire, 403 U.S. 443, 487- 
90 (1971) (defendant’s wife not agent of government; giving police husband’s guns and clothing motivated 
by desire to clear him); United States v. Freeland, 562 F.2d 383, 385-86 (6th Cir.) (airline security 
employee not agent of government for fourth amendment purposes), cert, denied, 434 U.S. 957 (1977); cf. 
United States v. Rose, 570 F.2d 1358, 1362 (9th Cir. 1978) (warrantless search by Canadian police after 
U.S. customs offical conveyed suspicion that suitcase had false bottom; no fourth amendment violation). 
The burden is on the defendant to demonstrate that a private citizen acted as an agent of the government in 
conducting a search. United States v. Freeland, 562 F.2d 383, 385 (6th Cir.), cert, denied, 434 U.S. 957 
(1977).

Some investigative procedures designed to obtain incriminating evidence from the person are such 
minor intrusions upon privacy that they are not considered to be searches within the fourth amendment. 
See United States v. Mara, 410 U.S. 19, 22 (1973) (handwriting exemplar); United States v. Dionisio, 410 
U.S. 1, 14, (1973) (voice exemplar). But see Bouse v. Bussey, 573 F.2d 548, 550 (9th Cir. 1977) (officer who 
unzipped defendant’s jail uniform and forcibly pulled pubic hair sample conducted unconstitutional 
warrantless search).

4. 98 S. Ct. 1816 (1978).
5. Id. at 1820; see See v. City of Seattle, 387 U.S. 541, 543 (1967) (search warrant required to conduct 

administrative investigation of business premises).
6. 98 S. Ct. at 1821-22. The Court preserved the exception to the warrant requirement for heavily 

regulated commercial enterprises, such as liquor and firearms dealers. Id. at 1821; see United States v. 
Biswell, 406 U.S. 311, 316 (1972) (inspections under Gun Control Act exempted from warrant 
requirement; effective enforcement mandates frequent, unannounced searches); Colonnade Catering Corp, 
v. United States, 397 U.S. 72, 76 (1970) (history of governmental regulation of liquor industry allows 
warrantless searches without consent).

7. 98 S. Ct. at 1821.
8. Id. at 1821-22. The limited waiver as to employees, however, does not permit the government to 

conduct warrantless searches. The Court held that the waiver of privacy expectation as to warrantless 
government inspections is no greater than the waiver as to the general public. Id. (citing Air Pollution 
Variance Bd. v. Western Alfalfa Corp., 416 U.S. 861, 864-65 (1974)). Thus, what is voluntarily exposed to 
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that reasonable expectations of privacy in commercial or residential property 
persist even after investigative officials have properly entered the premises in 
response to an emergency. In Michigan v. Tyler9 the Court held that the 
owner of a fire-gutted building retained a reasonable expectation of privacy in 
whatever remained of his property after the blaze was extinguished.10 The 
initial entry by fire-fighting officials to put out the fire and to conduct an 
immediate investigation for evidence of arson did not destroy the property 
owner’s expectation that he would be free from further government intru
sions.11 Moreover, the defendant did not waive his privacy rights by 
committing the crime under investigation.12 13 Similarly, in Mincey v. Arizona17, 
the Court held that a suspect maintained a reasonable expectation of privacy 
in his residence after a police officer had been fatally wounded while arresting 
the suspect there on a drug charge.14 The Court invalidated the thorough 
four-day-long search of the arrestee’s apartment, rejecting the prosecutor’s 
argument that the initial intrusion to arrest was so great that any additional 
intrusion was constitutionally irrelevant.15 In both Mincey and Tyler the 
Court emphasized that the initial intrusions had lessened, but had not 
eliminated, the defendants’ expectations of privacy.16

public view is also subject to warrantless searches by government agents. Id.,see United States v. Miller, 
425 U.S. 435, 442-43 (1976) (bank customer waived expectation of privacy by voluntarily conveying 
information on checks and deposit stubs to bank employees); United States v. Eisler, 567 F.2d 814, 816 (8th 
Cir. 1977) (no expectation of privacy in conversation conducted in apartment hallway); United States v. 
Poole, 557 F.2d 531, 536 (10th Cir. 1977) (depositor has no expectation of privacy in bank records); Hodge 
v. Mountain States Tel. & Tel. Co., 555 F.2d 254, 256-57 (9th Cir. 1977) (no expectation of privacy in 
dialed telephone numbers monitored by pen register; customers realize phone company keeps nearly 
identical records). A divided Ninth Circuit panel this term applied the principles of Katz to mail covers, a 
form of government surveillance that involves the systematic recording of the names, the postmark, the 
class of mail, and any other information that appears on envelopes sent to a particular individual or 
address. United States v. Choate, 576 F.2d 165, 168, 173-75 (9th Cir. 1978). The majority reasoned that the 
sender of the letter voluntarily exposed the information on the face of envelopes or packages and thus 
waived any expectation of privacy, analogizing mail covers to the bank records subpoenaed in Miller. Id. at 
175. Judge Hufstedler dissented vigorously, distinguishing Miller by viewing mail as the property of the 
intended recipient rather than of the sender. Id. at 205 (Hufstedler, J., dissenting). Unlike the bank 
customer who voluntarily conveys information to bank employees, she argued, the recipient has no control 
over the information that appears on mail he receives. Id.

9. 98 S. Ct. 1942 (1978).
10. Id. at 1948.
11. Id. The Court thus invalidated three searches conducted four, seven, and twenty-five days after the 

fire. Id. at 1951. The Court upheld the officer’s re-entry the morning after the fire as a continuation of the 
original permissible search. Id.

12. Id. at 1948 (abandonment by arson cannot justify warrantless search until arson proved).
13. 98 S. Ct. 2408 (1978).
14. Id. at 2413.
15. Id. In so holding, the Court rejected the “murder scene” exception on which the Arizona Supreme 

Court had relied. Id. at 2412; see State v. Mincey, 115 Ariz. 472, 482, 566 P.2d 273, 283 (1977) (en banc).
16. Id.; Michigan v. Tyler, 98 S. Ct. 1942, 1948 (1978).
17. 571 F.2d 787 (4th Cir. 1977).
18. Id. at 789 & n.2.

The Fourth Circuit this term in United States v. Bradley17 reflected the 
Supreme Court’s expansive view of fourth amendment rights. In Bradley the 
court held that a parolee’s expectation of privacy in his residence was 
sufficient to require that the government obtain a warrant before searching 
it.18 The Fourth Circuit acknowledged that a parolee remains in constructive 
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custody and that the government’s interest in having him closely and properly 
supervised is great,19 but concluded that the effect of these considerations is to 
reduce the amount of evidence needed to obtain a warrant without eliminat
ing the warrant requirement completely.20

Even if a protectable expectation of privacy exists, the fourth amendment 
authorizes reasonable searches and seizures.21 Whether a search or seizure is 
reasonable is determined by weighing the government’s need against the 
individual’s privacy interest in the area invaded.22 In general, however, the 
Supreme Court has held that a warrantless search is unreasonable per se 
unless it falls within one of a few narrowly defined exceptions, thus equating 
reasonableness with the existence of a valid warrant.23 This contrasts with the 
Court’s approach to arrests, which usually may be effected without a warrant 
if they are supported by probable cause.24 Traditionally, search warrants 
ensure that a neutral and detached magistrate has concluded that probable 
cause exists to conduct a search.25 This Term, however, the Court reaffirmed 
that a warrant may also serve to advise a property owner that a limited search 
is being conducted pursuant to legal authority.26 The showing of probable 
cause necessary to secure such a warrant may vary with the object and 
intrusiveness of the search.27

19. Id. at 789.
20. Id. at 790.
21. U.S. Const, amend. IV.
22. Compare United States v. Ramsey, 431 U.S. 606, 619-22 (1977) (national interest in controlling 

importation of heroin outweighs minimal intrusion of opening international letter-class mail) and United 
States v. Martinez-Fuerte, 428 U.S. 543, 552, 560-62 (1976) (public interest in capturing illegal aliens 
outweighs limited intrusion that results when border patrol stops car at fixed checkpoint) and United 
States v. Hearst, 563 F.2d 1331, 1345 (9th Cir. 1977) (government’s interest in maintaining prison security 
outweighs prisoner’s expectations of privacy; prison authorities justified in monitoring conversations with 
visitors), cert, denied, 434 U.S. 1000 (1978) and Newman v. Alabama, 559 F.2d 283, 291 (5th Cir. 1977) 
(government’s interest in maintaining prison security justifies limited search of visitors for weapons and 
contraband), cert, denied, 98 S. Ct. 3144 (1978) with United States v. Bradley, 571 F.2d 787, 788 (4th Cir. 
1978) (parolee’s expectation of privacy outweighs government’s interest in parole supervision; warrantless 
search of apartment impermissible). The need justifying an intrusion on privacy defines its permissible 
scope. Michigan v. Tyler, 98 S. Ct. 1942, 1950 (1978); Mincey v. Arizona, 98 S. Ct. 2408, 2414 (1978); 
Terry v. Ohio, 392 U.S. 1, 25-26(1968).

23. E.g., Mincey v. Arizona, 98 S. Ct. 2408, 2412 (1978) (warrantless searches unreasonable per se 
except under certain specifically established exceptions); Michigan v. Tyler, 98 S. Ct. 1942, 1948 (1978) 
(same); Marshall v. Barlow’s, Inc., 98 S. Ct. 1816, 1820 (1978) (same); see notes 111-51 infra and 
accompanying text (warrantless searches).

24. United States v. Watson, 423 U.S. 411,417-18 (1976) (no warrant required to make arrest based on 
probable cause in public place); see notes 66-83 infra and accompanying text (arrests).

25. Aguilar v. Texas, 378 U.S. 108, 115 (1964); Johnson v. United States, 333 U.S. 10, 13-14 (1948).
26. See Michigan v. Tyler, 98 S. Ct. 1942, 1949 (1978) (warrant allows magistrate to limit privacy 

intrusion by specifying scope and timing of search); Marshall v. Barlow’s, Inc., 98 S. Ct. 1816, 1825-26 
(1978) (warrant checks unbridled administrative discretion and advises owner of scope of search for safety 
violations); Camara v. Municipal Court, 387 U.S. 523, 538 (1967) (first advancing rationale that warrant 
advises owner of limited scope of search).

27. Michigan v. Tyler, 98 S. Ct. 1942, 1948 (1978); see Marshall v. Barlow’s, Inc., 98 S. Ct. 1816, 1824- 
25 (1978) (probable cause in criminal sense not required for administrative search; warrant may issue on 
satisfaction of reasonable legislative or administrative standards); United States v. Bradley, 571 F.2d 787, 
790 (4th Cir. 1977) (government’s interest in supervision of parolee lessens probable cause showing 
necessary to obtain warrant to search parolee’s residence); notes 280-96 infra and accompanying text 
(limited searches and seizures).
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This Term the Supreme Court applied its preference for warrants to a 
search of property whose owner was in no way implicated in the crime being 
investigated. In Zurcher v. Stanford Daily2* the Court held that a search 
warrant supported by probable cause permitted the police to search the 
Stanford student newspaper office for photographs of a campus riot.28 29 Justice 
White, writing for the Court, rejected the suggestion that the police either 
should have filed a subpoena duces tecum for the photographs or should have 
made a showing that such a subpoena would not produce the needed 
evidence; he reasoned that this was not required by the text of the fourth 
amendment30 and would seriously undermine law enforcement efforts.31 
Addressing the issue of whether a search warrant provides adequate protec
tion for the press, Justice White noted that the founders consciously omitted 
any prohibitions on press-related searches even though they were keenly 
aware of the potential conflict between press freedom and search warrants.32

28. 98 S. Ct. 1970 (1978)
29. Id. at 1974.
30. Id. at 1978.
31. Id. at 1979. The Court was not persuaded that denying search warrants against third parties and 

insisting on subpoenas would substantially further privacy interests without undermining criminal 
investigations. Id. at 1981.

32. Id. at 1981.
33. Zurcher v. Stanford Daily, 98 S. Ct. 1970, 1990-91 (1978) (Stevens, J., dissenting).
34. Michigan v. Tyler, 98 S. Ct. 1942, 1952 (Stevens, J., concurring in part and concurring in the 

judgment).
35. Marshall v. Barlow’s, Inc., 98 S. Ct. 1816, 1827-28 (1978) (Stevens, J., with Blackmun & Rehnquist, 

JJ., dissenting).
36. Id. at 1828-29.
37. See id.
38. U.S. Const, amend. IV.

In three cases this Term, Justice Stevens disagreed with the majority’s 
emphasis on the warrant requirement, contending that the proper focus of 
fourth amendment analysis should be the reasonableness of searches and 
seizures rather than the mere existence of a warrant. In Zurcher Justice 
Stevens argued that the unannounced search of an innocent person is 
unreasonable unless there is a danger that the object of the search will 
otherwise be destroyed.33 In Tyler Justice Stevens thought that the search of 
the fire-damaged building twenty-five days after the fire had been extin
guished was unreasonable because the owner was not given adequate notice of 
the inspection.34 In Barlow's, however, Justice Stevens argued that the 
Department of Labor should be permitted to conduct a warrantless search for 
possible safety violations35 because the warrant requirement should have no 
application to reasonable routine administrative inspections.36 Justice Stevens 
was concerned, moreover, that the majority’s opinion would weaken an 
essential protection of the fourth amendment by diluting the showing 
required to obtain a warrant.37 Despite these concerns, it seems clear that the 
present majority of the Court continues to favor the warrant requirement as 
the best protection of those interests protected by the fourth amendment.

Probable Cause. The fourth amendment protects the individual from
unreasonable governmental intrusions by requiring that all search and arrest 
warrants be based on probable cause.38 A finding of probable cause requires 
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more than mere suspicion,39 but less than is needed to prove guilt.40 Probable 
cause to arrest is established when an officer personally knows or has been 
reliably informed of sufficient facts or circumstances to warrant his belief that 
a crime has been committed and that the person who is arrested committed 
it.41 There is probable cause to search if the facts and circumstances would

39. See United States v. Short, 570 F.2d 1051, 1054 (D.C. Cir. 1978) (no probable cause to arrest simply 
because suspect matched very general description of burglar); United States v. Wilson, 569 F.2d 392, 395 
(5th Cir. 1978) (no probable cause to arrest because information that defendant possessed weapon not from 
reliable source; officers’ observation that back end of car had no visible damage contradicted report that car 
shot into; agent had not arrested suspect earlier because of doubt about whether what appeared to be gun in 
possession of defendant or passenger); United States v. Greer, 566 F.2d 472, 473 (5th Cir.) (per curiam) (no 
probable cause to arrest suspect found walking down street one hour after bank robbery committed in 
manner similar to that used by suspect in past robberies), cert, denied, 435 U.S. 1009 (1978); United States 
v. Barber, 557 F.2d 628, 632 (8th Cir. 1977) (no probable cause to arrest driver waiting in car while 
passenger attempted to purchase liquor with counterfeit bill).

A number of cases this term involved the so-called “drug courier profile,” which identifies a number of 
activities indicating that an individual may be involved in drug trafficking. See United States v. Pope, 561 
F.2d 663, 666-67, 666 & n.3 (6th Cir. 1977) (loosely formulated list of characteristics believed common to 
persons using airports for narcotics traffic including use of currency of small denominations for ticket 
purchases, travel to and from major drug import centers, absence of luggage, nervousness, and use of an 
alias); note 237 infra and accompanying text.

40. Brinegar v. United States, 338 U.S. 160, 175 (1949) (probable cause to arrest requires reasonable 
basis for belief in guilt, but less than would justify conviction); United States v. McLemore, 573 F.2d 1154, 
1157 (10th Cir. 1978) (evidence tending to show criminal activity that may have explanation consistent 
with innocence does not preclude finding of probable cause; agents properly arrested defendants loading 
plane rather than risk loss of evidence); United States v. Kershman, 555 F.2d 198, 201 (8th Cir.) (probable 
cause to search established by probability of criminal activity and concealment of evidence on premises 
rather than proof beyond reasonable doubt), cert, denied, 434 U.S. 892 (1977).

41. Beck v. Ohio, 379 U.S. 89, 91 (1964); Fed. R. Crim. P. 4(a) (arrest warrant issued upon probable 
cause to believe offense has been committed and defendant committed it); see United States v. Stevie, 578 
F.2d 204, 208 (8th Cir. 1977) (probable cause to arrest occupants of car validly detained on reasonable 
suspicion when suspects seemed nervous, their identification did not match luggage tags, and strong 
marijuana odor emanated from vehicle), rev’d en banc on other grounds, No. 77-1424 (8th Cir. Aug. 15, 
1978); United States v. Baker, 567 F.2d 924, 925 (9th Cir. 1978) (probable cause to arrest suspects who 
delivered blue flight bag containing cocaine to scene of earlier drug transaction), cert, denied, 47 U.S.L.W. 
3221 (U.S. Oct. 2, 1978); United States v. Gaines, 563 F.2d 1352, 1358 (9th Cir. 1977) (probable cause to 
arrest two men in car when both car and men fit eyewitness accounts of bank robbery); United States v. 
Gulma, 563 F.2d 386 (9th Cir. 1977) (probable cause to arrest suspects based on drug seller’s statement 
that he was agent for two Thais, and defendants’ observed connection with him and with drug sale 
negotiations); United States v. Curtis, 562 F.2d 1153, 1155 (9th Cir. 1977) (probable cause to arrest 
occupant of truck followed from early morning meeting conducted in total darkness at deserted landing 
strip with plane believed to be transporting marijuana from Mexico); United States v. Jackson, 562 F.2d 
789, 792 (D.C. Cir. 1977) (probable cause to arrest suspects in gold Chevrolet because men and car 
described by victims of two crimes that had just occurred in area and license plate number identified); 
United States v. Davis, 561 F.2d 1014, 1016-17 (D.C. Cir. 1977) (probable cause to arrest suspect after 
police saw him complete three transactions on street known for narcotics activity and saw pink pills in 
hand of one purchaser immediately thereafter), cert, denied, 434 U.S. 929 (1977); United States v. DeLeon, 
561 F.2d 421, 423 (2d Cir. 1977) (per curiam) (probable cause to arrest suspect who tried to lock car door 
as officer approached; car and occupant fit description given by eyewitness to earlier attempt to pass 
counterfeit bill); United States v. Avalos-Ochoa, 557 F.2d 1299, 1303 (9th Cir.) (probable cause to arrest 
occupants of car that increased speed after officer signalled them to pull over; driver's wet and dirty pants 
suggested recent trip through fields en route from Mexico), cert, denied, 434 U.S. 974 (1977); United States 
v. Hall, 557 F.2d 1114, 1117 (5th Cir.) (probable cause to arrest reasonably detained bank robbery suspect 
after he failed to produce driver’s license and gave inaccurate answers to questions), cert, denied, 434 U.S. 
907 (1977); United States v. Lewis, 556 F.2d 385, 389-90 (6th Cir.) (probable cause for drug enforcement 
agent to arrest suspect with arrest and conviction record who made overnight trip under alias to city known 
as source of drugs, gave phone number of apartment already under surveillance for drug dealing, and 
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persuade a reasonably prudent person that evidence of a crime can be found at 
the location to be searched.* 42 If a substantial period of time has elapsed 
between the commission of a crime and the proposed search, the police must 
have a sufficient basis to believe that the items to be seized are still on the 
premises.43 When seeking a warrant, the government’s affidavits should 

returned wearing same clothes as when he left), cert, denied, 434 U.S. 863 (1977); United States v. Prewitt, 
553 F.2d 1082, 1085 (7th Cir.) (postal inspectors justified in tracing origin of money orders made out for 
identical odd large amounts and haphazardly folded as if not valuable; discovery that money orders had 
been altered established probable cause to arrest suspect who presented them as payment for rifle), cert, 
denied, 434 U.S. 840 (1977).

The combined knowledge of several police officers may establish probable cause even though facts and 
circumstances known to the arresting officer are insufficient to do so, as long as there is some degree of 
communication among the officers. United States v. Ashley, 569 F.2d 975, 983 (5th Cir. 1978) (although 
arresting agent in South Carolina did not make independent decision to arrest defendants for extortion, 
arrest proper because agents had communicated with United States Attorney’s office in Atlanta, where 
probable cause established); see United States v. McManus, 560 F.2d 747, 751 (6th Cir. 1977) (drug 
enforcement agents in nearby car had probable cause to arrest when undercover agent who had just 
completed drug buy gave prearranged signal), cert, denied, 434 U.S. 1047 (1978) Compare United States v. 
Sanudo-Perez, 564 F.2d 1288, 1290-91 (9th Cir. 1977) (agent making arrest lacked probable cause because 
information that would have linked suspect to crime not known by officer at time of arrest) with id. at 1292 
(Chambers, J., dissenting) (collective knowledge in fact sufficient to establish probable cause).

42. See United States v. Briscoe, 574 F.2d 406, 409 (8th Cir. 1978) (affidavit stated that three 
undercover officers had firsthand knowledge that narcotics and narcotics paraphernalia would be found in 
suspect’s apartment and that two of them had made controlled narcotics purchases from suspect; probable 
cause to search); United States v. Caraballo, 571 F.2d 975, 977 (5th Cir. 1978) (lobster boat followed erratic 
course after leaving international waters, riding low in water, and carrying bags commonly used to 
transport marijuana; probable cause for customs officials to search); United States v. Picariello, 568 F.2d 
222, 227 (1st Cir. 1978) (tentative identification of suspect by eyewitness to bombing and agent’s 
observation of suspect leaving home carrying attache case and box containing stolen explosives; probable 
cause to believe that remaining explosives could be found in suspect’s home); United States v. Heiberg, 565 
F.2d 993, 996-97 (8th Cir. 1977) (drug enforcement agent knew coconspirator planned to acquire cocaine 
at cafe and that defendant waiting there at prearranged time; probable cause to search automobile in cafe 
parking lot that matched keys obtained from defendant, even though defendant denied owning car); United 
States v. Morris, 565 F.2d 951, 953 (5th Cir. 1978) (usually boisterous driver of truck stopped at border 
checkpoint quiet and nervous; agent noticed black plastic bag that seemed to cover block of marijuana 
protruding from under cacti loaded in unusual manner; probable cause for border search); United States v. 
Clark, 559 F.2d 420, 424 (5th Cir.) (defendants gave inconsistent and suspicious answers to park attendant, 
requested secluded cabin, removed large packages commonly used to transport hashish from boat, and 
concealed them in wooden shed they had just constructed on back of truck; probable cause to search 
truck), cert, denied, 434 U.S. 969 (1977); United States v. Kershman, 555 F.2d 198, 201 (8th Cir.) 
(pharmacy had recently purchased large quantity of rarely prescribed drug; undercover investigation 
revealed that pharmacist supplied it to persons known to deal in drugs; probable cause to search for illegal 
prescriptions), cert, denied, 434 U.S. 892 (1977) United States v. Strong, 552 F.2d 138, 141 (5th Cir. 1977) 
(driver of low-riding car appeared nervous at permanent checkpoint, gave improbable answers about 
missing trunk key, and tried to drive off when asked to pull over; probable cause to search); cf. United 
States v. Oaxaca, 569 F.2d 518, 521 (9th Cir. 1978) (probable cause to believe bank robbers would be found 
at address on registration of getaway car given suspicious behavior by resident at that address).

In a number of cases this term, the Fifth Circuit held that the smell of marijuana, alone or in 
combination with other factors, established probable cause to search a vehicle at the border. See, e.g., 
United States v. Holbrook, 571 F.2d 335, 336 (5th Cir. 1978) (per curiam) (full search justified after agent 
smelled marijuana during valid permanent checkpoint stop); United States v. Blanford, 566 F.2d 470, 471 
(5th Cir. 1978) (per curiam) (same); United States v. Gutierrez, 560 F.2d 195, 196 (5th Cir. 1977) (per 
curiam) (same); note 214 infra and accompanying text.

43. See United States v. Matthews, 572 F.2d 208, 209 (9th Cir. 1977) (per curiam) (search warrant based 
on month-old information linking defendant to narcotics transactions valid; documents and records, unlike 
narcotics, not frequently moved or destroyed); United States v. Morris, 565 F.2d 951, 953 (5th Cir. 1978) 



330 The Georgetown Law Journal [Vol. 67:317

present sufficient facts44 to allow a magistrate weighing the evidence in a 
common-sense nontechnical manner45 to make an independent judgment 
about probable cause.46 Reviewing courts generally give a magistrate broad 
discretion to decide that probable cause exists in order to encourage law 
enforcement officers to seek warrants.47

(information that defendant and owner of truck would be transporting marijuana in two weeks, too old to 
justify search of vehicle at border checkpoint eight months later); United States v. Forsythe, 560 F.2d 1127, 
1132 (3d Cir. 1977) (month-old information provided by former employees who observed records of 
bribery payments provided probable cause to search; unlikely that records destroyed); United States v. 
Brinklow, 560 F.2d 1003, 1006 (10th Cir. 1977) (11-month interval between receipt of information and 
search; no effect on probable cause to believe that C.B. radio, police radio scanner and notebook would be 
found in suspect’s motor home; such items are not inculpatory per se and thus unlikely to be disposed of), 
cert, denied, 434 U.S. 1047 (1978); United States v. Collins, 559 F.2d 561, 564 (9th Cir.) (affidavit to search 
for clothes worn during robbery six weeks earlier did not rely on stale information because informant 
confirmed one day prior to search that clothes belonged to suspect), cert, denied, 434 U.S. 907 (1977); 
United States v. Grunsfeld, 558 F.2d 1231, 1238-39 (6th Cir.) (two-month-old information gained through 
direct observation of operating PCP lab; probable cause to search because recent corroborating evidence 
suggested lab still operating), cert, denied, 434 U.S. 872 (1977); cf. United States v. Edwards, 554 F.2d 
1331, 1334 (5th Cir. 1977) (informant’s bare allegation of criminal activity and observation of suspect 
talking to woman he had earlier denied knowing; no probable cause); United States v. Gramlich, 551 F.2d 
1359, 1362 (5th Cir.) (defendant’s prior arrest for drug-smuggling alone did not establish probable cause to 
search his residence), cert, denied, 434 U.S. 866 (1977).

44. See United States v. Matthews, 572 F.2d 208, 208 (9th Cir. 1977) (per curiam) (magistrate’s inquiry 
limited to face of affidavit; events occured one month later than affidavit indicated; no effect on reviewing 
court’s judgment about sufficiency of information).

45. United States v. Ventresca, 380 U.S. 102, 108 (1965); see United States v. Venema, 563 F.2d 1003, 
1007 (10th Cir. 1977) (failure to describe specific training received by marijuana-sniffing dog did not 
invalidate warrant); United States v. Moore, 562 F.2d 106, 109 (1st Cir. 1977) (affiant’s failure to state 
specifically that defendants purchased chemicals in order to manufacture controlled substance did not 
invalidate warrant; common sense makes conclusion implicit); United States v. Santarpio, 560 F.2d 448, 
452 (1st Cir.) (read in common sense manner, affidavit failing to demonstrate inadequacy of normal 
investigative procedures established probable cause to install wiretap), cert, denied, 434 U.S. 984 (1977); 
United States v. Maestas, 554 F.2d 834, 839 (8th Cir.) (read in a common sense manner, affidavit indicated 
that defendant’s fingerprints found on bogus checks and that counterfeit identification and checks sent to 
person with name used by defendant as alias; probable cause to issue warrant to search defendant’s 
apartment), cert, denied, 431 U.S. 972 (1977).

46. See Aguilar v. Texas, 378 U.S. 108, 111 (1964) (magistrate should not be rubber stamp for police); cf. 
United States v. Evans, 574 F.2d 352, 354-55 (6th Cir. 1978) (procedure allowing magistrate to issue arrest 
warrants for traffic offenders based entirely on complaint of police officer unconstitutional because no 
independent finding of probable cause). Compare United States v. Sherwin, 572 F.2d 196, 198-99 (9th Cir. 
1977) (affidavit described in detail photographs in allegedly obscene magazine; magistrate exercised 
independent judgment about probable cause) and United States v. Moore, 562 F.2d 106, 110 (1st Cir. 1977) 
(although poorly drafted, presentation of facts in affidavit allowed magistrate to make independent 
judgment about probable cause) with United States v. Lyon, 567 F.2d 777, 782-83 (8th Cir. 1977) 
(conclusory affidavit contained unclear and misleading statements about informant’s tip and corroborating 
evidence; impossible for magistrate to evaluate underlying facts and make independent determination 
about probable cause), cert, denied, 435 U.S. 918 (1978) and United States v. Tupler, 564 F.2d 1294, 1297 
(9th Cir. 1977) (affidavit described photographic labels on allegedly obscene film and included other 
circumstantial evidence of obscenity; insufficient facts to allow magistrate to decide whether probable 
cause existed to believe films were obscene).

A magistrate may consider hearsay in making a probable cause determination, as long as there is a 
substantial basis for crediting the hearsay information. United States v. Davis, 557 F.2d 1239, 1247 (8th 
Cir.), cert, denied, 434 U.S. 971 (1977); United States v. Poulack, 556 F.2d 83, 87 (1st Cir.), cert, denied, 
434 U.S. 986 (1977); see notes 48-65 infra and accompanying text (probable cause based on informants).

47. United States v. Ventresca, 380 U.S. 102, 108-09 (1965); see United States v. Moore, 562 F.2d 106, 
110 (1st Cir. 1977) (magistrate’s judgment that probable cause to search existed entitled to great deference);
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Probable Cause Based on Informants. When probable cause is based in
whole or in part upon the statement of an informant, courts decide the 
validity of the probable cause finding under the two-pronged test set forth in 
Aguilar v. Texas4* and Spinelli v. United States.48 49 This test requires an 
examination, first, of the credibility of the informant and, second, of the 
reliability of the underlying circumstances on which he based his conclu
sions.50 Although the informant’s credibility is usually established by indicat
ing that he has given accurate information in the past,51 the officer may also 
show that the informant was a direct participant in the crime under 
investigation52 or that his tip constituted a statement against penal interest.53 
The Eighth Circuit held this term that if an informant appears personally 
before the magistrate to testify under oath, the officer’s affidavit is not based 
on hearsay and no further evidence of credibility is required.54 To decide 

United States v. Dudek, 560 F.2d 1288, 1293 (6th Cir. 1977) (magistrate’s judgment that probable cause
existed entitled to deference in close cases), cert, denied, 434 U.S. 1037 (1978).

48. 378 U.S. 108 (1964).
49. 393 U.S. 410 (1969).
50. Spinelli v. United States, 393 U.S. 410, 415 (1969); Aguilar v. Texas, 378 U.S. 108, 114 (1964). The 

Court in Aguilar stated the test as follows:

[T]he magistrate must be informed of some of the underlying circumstances from which the 
informant concluded that the narcotics were where he claimed they were, and some of the 
underlying circumstances from which the officer concluded that the informant, whose 
identity need not be disclosed, . . . was “credible” or his information “reliable.”

Id.
The difficulty in distinguishing between what facts need be shown to establish the underlying basis of 

the informant’s conclusions and what constitutes underlying circumstances from which the officer 
concluded that the information was reliable may partially explain the blurring of the two prongs in United 
States v. Harris, 403 U.S. 573, 579-80, 583 (1971). See notes 58-63 infra and accompanying text.

51. Compare United States v. Hittie, 575 F.2d 799, 801 (10th Cir. 1978) (affidavit stating informant 
reliable in past passes one prong of Aguilar test) and United States v. Kilrain, 566 F.2d 979, 984 (5th Cir. 
1978) (informant had provided accurate information six times in past month), cert, denied, 47 U.S.L.W. 
3221 (U.S. Oct. 2, 1978) and United States v. Fleming, 566 F.2d 623, 625 (8th Cir. 1977) (informant’s 
general reliability established by showing that prior information led to arrests; convictions need not have 
resulted) and United States v. Dudek, 560 F.2d 1288, 1292 (6th Cir. 1977) (affiant swore informant’s past 
information resulted in several arrests and convictions, and recovery of large quantities of stolen property), 
cert, denied, 434 U.S. 1037 (1978) and United States v. Evers, 552 F.2d 1119, 1121 (5th Cir.) (general 
reliability of informant established by officer’s affidavit stating that informant had previously provided 
accurate information, together with independent corroboration of accuracy in this case), cert, denied, 434 
U.S. 926 (1977) with United States v. Character, 568 F.2d 442, 445 (5th Cir. 1978) (affiant’s erroneous 
assertion that informant had previously supplied information leading to convictions stricken from 
consideration; affidavit insufficient to support warrant). The Fifth Circuit this term found this prong 
satisfied by an affiant’s good faith allegation that he had never found the informant to be unreliable. United 
States v. Montgomery, 554 F.2d 754, 757 (5th Cir.) (per curiam), cert, denied, 434 U.S. 927 (1977).

52. See United States v. Jackson, 560 F.2d 112, 121 (2d Cir.) (informant helped plan bank robbery; no 
showing of past reliability needed), cert, denied, 434 U.S. 941 (1977); United States v. Di Stefano, 555 F.2d 
1094, 1100 (2d Cir. 1977) (informant participated in bank robbery; reliability established).

53. See United States v. Ashley, 569 F.2d 975, 982 (5th Cir. 1978) (admission against penal interest 
made by participant in attempted extortion; factor in establishing reliability).

54. United States v. Hunley, 567 F.2d 822, 827 (8th Cir. 1977) (informant testified under oath before 
magistrate and presented facts leading him to believe drugs would be found at defendant’s residence; no 
independent corroboration required to establish reliability). If the magistrate relies on oral statements of 
the informant or other witnesses to determine probable cause, the statements must be recorded and made 
part of the affidavit. United States v. Hittie, 575 F.2d 799, 802 (10th Cir. 1978); see Fed. R. Crim. P. 41(c).
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whether a tip meets the second prong of the Aguilar-Spinelli test, courts look 
for specific evidence indicating that the informant has some personal 
knowledge of the crime.55 In some cases the magistrate may infer personal 
knowledge from a significant degree of detail in the informant’s statement of 
facts about the crime.56

The Supreme Court’s opinion in Spinelli established that even if a tip is 
inadequate under the two-pronged test, the court may consider other 
allegations that corroborate the information contained in the hearsay report.57 
The subsequent decision in United States v. Harris,58 however, has created 
confusion in the lower courts regarding the type and amount of corroboration 
of an otherwise inadequate tip necessary to support a finding of probable 
cause. In Harris the plurality held that a finding of probable cause may rest on 
a tip from an untested informant who manifested personal knowledge of the 
criminal activity if other factors substantiate the suspect’s involvement in the 
crime and thus provide a basis for crediting the informant’s statements.59 The 
Court repeatedly referred to the two prongs of credibility and reliability 
collectively as the truthfulness of the tip.60 Although some courts continue to 
apply a rigid two-pronged analysis, substituting corroborating evidence either 
for other indicia of the credibility of an informant61 or for the reliability of his

55. Compare United States v. Kahan, 572 F.2d 923, 929 (2d Cir. 1978) (informant stated that he had 
personally observed stolen goods being unloaded in particular warehouse; sufficient specificity to imply 
personal knowledge), cert, denied, 41 U.S.L.W. 3222 (U.S. Oct. 2, 1978) and United States v. Ashley, 569 
F.2d 975, 981 (5th Cir. 1978) (informant present when defendant typed extortion letter and delivered letter 
to courier; personal knowledge of conspiracy) and United States v. Fleming, 566 F.2d 623, 625 (8th Cir. 
1977) (reliable informant stated that he had seen one-half pound of marijuana in suspect’s home on day 
before search; first hand knowledge of events in question) and United States v. Gonzalez, 555 F.2d 308, 312 
(2d Cir. 1977) (reliable informant stated that he had obtained information directly from participants in 
cocaine sale; personal knowledge established) and United States v. Evers, 552 F.2d 1119, 1121 (5th Cir.) 
(informant described general appearance and license number of car in which he had observed large 
quantity of marijuana; personal knowledge indicated), cert, denied, 434 U.S. 926 (1977) with United States 
v. Hittie, 575 F.2d 799, 801-02 (10th Cir. 1978) (warrant based on affidavit revealing no underlying 
circumstances from which to conclude accuracy of informant’s information; invalid) and United States v. 
Colon, 559 F.2d 1380, 1384 (5th Cir. 1977) (mere statement that suspect had received large quantity of 
heroin; insufficient facts for magistrate to determine basis of informant’s conclusions) and United States v. 
Craemer, 555 F.2d 594, 596 (6th Cir. 1977) (unsupported allegations by unnamed informant that suspect 
had left town to pick up “stuff’; no indication of underlying circumstances from which agents could 
conclude information reliable).

56. See United States v. Dudek, 560 F.2d 1288, 1293 (6th Cir. 1977) (reliable informant’s detailed 
listings of stolen items allegedly at two locations to be searched; circumstantial evidence that informant had 
direct, personal knowledge of crime and was not relying on underworld rumor or conjecture), cert, denied, 
434 U.S. 1037 (1978).

57. Spinelli v. United States, 393 U.S. 410, 415 (1969) (magistrate must determine whether corroborated 
tip is as trustworthy as tip that would pass Aguilar tests without independent corroboration).

58. 403 U.S. 573 (1971).
59. Id. at 579-80, 583 (plurality opinion of Burger, C.J., with Black, Stewart & Blackmun, JJ.) (affiant’s 

own knowledge of defendant’s background supported reliability of informant’s tip).
60. Id.
61. See United States v. Garrett, 565 F.2d 1065, 1070 (9th Cir. 1977) (reliability of unnamed paid 

informant established when his personal observation of heroin transactions substantially corroborated by 
independent investigation), cert, denied, 435 U.S. 974 (1978); United States v. Jackson, 560 F.2d 112, 121 
(2d Cir.) (reliability independent of her status as confessed accomplice supplied by detailed corroboration 
of informant’s tip), cert, denied, 434 U.S. 941 (1977); cf. United States v. Ashley, 569 F.2d 975, 982 (5th 
Cir. 1978) (reliability of informant bolstered by independent verification of information). 
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information,62 others have adopted a more generalized approach that con
siders whether the corroborating evidence establishes the trustworthiness of 
the tip and in turn supports a finding of probable cause.63 In addition, despite 
language in Spinelli suggesting that the corroboration must involve criminal 
or suspicious activities,64 some courts this term indicated that corroboration

62. See United States v. Montgomery, 554 F.2d 754, 757 (5th Cir.) (per curiam) (reliability of 
information proven by corroborating key aspects of reliable informant’s tip, including place where suspects 
would be staying, description of one suspect, and time of departure), cert, denied, 434 U.S. 927 (1977); cf. 
United States v. Dudek, 560 F.2d 1288, 1292-93 (6th Cir. 1977) (reliability of information proven by 
confirmation by law enforcement officers that stolen goods located at place predicted by informant), cert, 
denied, 434 U.S. 1037 (1978).

63. See United States v. Marcello, 570 F.2d 324, 325-26 (10th Cir. 1978) (anonymous phone calls stating 
that defendant transporting stolen garbage truck from New York to New Mexico corroborated when police 
stopped suspect driving into New Mexico in garbage truck that investigation showed to be stolen; affidavit 
read in entirety supported probable cause); United States v. Moreno, 569 F.2d 1049, 1051 (9th Cir.) 
(detailed statements of arrested conspirator of unproven reliability corroborated by police observation of 
heroin transaction described; established probable cause), cert, denied, 435 U.S. 972 (1978); United States 
v. Young, 567 F.2d 799, 802 (8th Cir. 1977) (observation of suspicious driving pattern of car and rental 
truck matching description in tip established probable cause), cert, denied, 434 U.S. 1079 (1978); United 
States v. Branch, 565 F.2d 274, 276 (4th Cir. 1977) (per curiam) (suspect with arrest record flew to New 
York and returned same night wearing same clothes as predicted in tip by informant of unknown 
reliability; established probable cause to arrest); United States v. Smith, 564 F.2d 244, 246 (8th Cir. 1977) 
(reliability of information provided by informant who mentioned but did not identify suspect confirmed by 
officer’s personal observation of informant and suspect together before and after drug purchases), cert, 
denied, 434 U.S. 1079 (1978); United States v. Robertson, 560 F.2d 647, 649 (5th Cir. 1977) (reliability of 
tip that defendant was chemist for illegal drug lab established by corroborating information supplied by 
government chemist and businessman in community); United States v. Alexander, 559 F.2d 1339, 1343 
(5th Cir. 1977) (informant of unknown reliability provided tip without presenting underlying facts; 
probable cause established when facts in tip corroborated by suspicious and abnormal movement of 
vehicles around site of alleged drug deal), cert, denied, 434 U.S. 1078 (1978); United States v. Brand, 556 
F.2d 1312, 1318 (5th Cir. 1977) (deficiencies in affidavit that failed to indicate credibility or source of 
informant’s belief that cocaine in house cured by independent observation of drugs and drug paraphernalia 
during police investigation of drug overdose case), cert, denied, 434 U.S. 1063 (1978); United States v. 
Poulack, 556 F.2d 83, 87 (1st Cir.) (extrinsic findings of police and report of reliable informant 
corroborated account of unnamed woman and demonstrated reasonableness of crediting her hearsay), cert, 
denied, 434 U.S. 986 (1977); United States v. Di Stefano, 555 F.2d 1094, 1100-01 (2d Cir. 1977) 
(corroboration of information supplied by participant in crime by other information known to agents at 
time of arrest constituted probable cause); cf. United States v. Dixon, 558 F.2d 919, 922 (9th Cir. 1977) 
(circumstances sufficient to give agents reason to believe informant credible and that reliable basis existed 
for his conclusion that suspect possessed heroin; probable cause to arrest), cert, denied, 434 U.S. 1063 
(1978); United States v. Gill, 555 F.2d 597, 599 (6th Cir. 1977) (per curiam) (corroboration of tip in 
narcotics case through investigation and observation of suspects’ suspicious behavior overcame short
comings in reliability of tip and established probable cause); United States v. Scott, 555 F.2d 522, 527 (5th 
Cir.) (combination of informants’ tip and FBI observations over extended period of time established 
probable cause), cert, denied, 434 U.S. 985 (1977) ; United States v. Gonzalez, 555 F.2d 308, 313 (2d Cir. 
1977) (corroboration of informant’s tip about narcotics deal by on-the-scene surveillance constituted 
probable cause).

64. Spinelli v. United States, 393 U.S. 410, 418 (1969) (allegations detailing FBI investigation “contain 
no suggestion of criminal conduct when taken by themselves—and they are not endowed with an aura of 
suspicion by virtue of the informer’s tip”); see, e.g., United States v. Alexander, 559 F.2d 1339, 1343 (5th 
Cir. 1977) (unusual activity and movement lacked legitimate explanation; suspicious enough to establish 
probable cause), cert, denied, 434 U.S. 1078 (1978); United States v. Brand, 556 F.2d 1312, 1318 (5th Cir. 
1977) (observation of activity reasonably arousing suspicion may substantiate informer’s tip; corroboration 
did not confirm details of tip but independently raised inference of narcotics on premises), cert, denied, 434 
U.S. 1063 (1978); United States v. Craemer, 555 F.2d 594, 597 (6th Cir. 1977) (corroboration not showing 
suspect engaged in criminal undertaking merely confirmed what officers already knew). 
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of innocent elements of an informant’s tip is enough to establish probable 
cause.65

65. See United States v. Jackson, 560 F.2d 112, 121 (2d Cir.) (detailed corroboration of innocent 
elements of informant’s tip established her reliability), cert, denied, 434 U.S. 941 (1977); United States v. 
Gonzalez, 555 F.2d 308, 313 (2d Cir. 1977) (corroboration of innocent elements of informant’s tip may 
establish probable cause); cf. United States v. Montgomery, 554 F.2d 754, 758 (5th Cir.) (per curiam) 
(corroboration of tip’s details indicating criminal behavior may be less important than whether facts not 
commonly known; police confirmed motel where narcotics conspirators would stay, when they would 
leave, their descriptions, and discovered them at airport talking to person who appeared to be from Mexico; 
sufficient corroboration), cert, denied, 434 U.S. 927 (1977).

66. 423 U.S. 411 (1976).
67. Id. at 423-24; see United States v. Amos, 566 F.2d 899, 900 (4th Cir. 1977) (per curiam) (warrantless 

arrest based on probable cause in hallway of suspect’s apartment building; no fourth amendment violation). 
The Court in Watson noted that warrantless arrests were sanctioned under the prevailing English rule, the 
rule in most states when the fourth amendment was written, and express statutory provisions in most 
states. 423 U.S. at 421-22. In addition, several federal statutes authorize warrantless arrests by particular 
federal officers. See, e.g., 18 U.S.C. § 3052 (1976) (FBI agents); id. § 3053 (U.S. Marshals); id. § 3056(a) 
(Secret Service agents); id. § 3061(a)(2) (Postal Service inspectors); 21 U.S.C. § 878(3) (1976) (drug 
enforcement agents); 26 U.S.C. § 7607(2) (1976) (customs officers).

68. 423 U.S. at 418 n.6.
69. 427 U.S. 38 (1976).
70. Id. at 43.
71. Id. at 42. The defendant was standing in the doorway when the police approached and identified 

themselves and thus was not in a place where she had any expectation of privacy. Id. (citing Katz v. United 
States, 389 U.S. 347, 351 (1967)).

72. 427 U.S. at 43; see notes 125-32 infra and accompanying text (hot pursuit).
73. 572 F.2d 412 (2d Cir. 1978).

ARREST

The Supreme Court’s recent decision in United States v. Watson66 endorsed 
the common law rule that police may effect a warrantless felony arrest in a 
public place, based on probable cause alone.67 Although Watson expressly left 
open whether and under what circumstances police may enter a residence to 
effect a warrantless arrest,68 in United States v. Santana69 the Court upheld a 
warrantless arrest in the vestibule of the suspect’s home.70 The Court 
emphasized, however, that the arrest began in a public place71 and that the 
entry was justified by the doctrine of hot pursuit.72 73 The Second Circuit this 
term in United States v. Reed13 refused to extend the Watson and Santana 
decisions, holding that a warrantless arrest in a suspect’s home is unconstitu
tional in the absence of exigent circumstances, even if based on probable cause 



1978] Project: Criminal Procedure 335

and statutory authority.74 75 In United States v. Flickinger15 the Ninth Circuit 
held that a trial court’s finding of exigent circumstances should not be 
overturned unless clearly erroneous.76 The court accepted the trial court’s 
determination that exigent circumstances permitted the drug enforcement 
agents’ entry into the defendant’s home and did not address the question 
whether probable cause alone validates a warrantless arrest in a suspect’s 
home.77

74. Id. at 424 (agents had no contact with defendants for two and one-half months prior to arrest; 
because no exigent circumstances, arrests unlawful); see United States v. Jarvis, 560 F.2d 494, 498-99 (2d 
Cir. 1977) (warrantless arrest in suspects’ apartment improper because little chance suspect armed or 
likely to escape; palm print and photograph taken following arrest not suppressed because otherwise 
obtainable), cert, denied, 435 U.S. 934 (1978); cf. United States v. Killebrew, 560 F.2d 729, 734 (6th Cir. 
1977) (warrantless entry into motel room unjustified either for purpose of arrest or search; occupant not 
known to be dangerous and no grave offense or crime of violence threatened or indicated). The District of 
Columbia Circuit has established criteria for determining the existence of exigent circumstances: gravity or 
violent nature of the offense, the officer’s reasonable belief that the suspect is armed, a clear showing of 
probable cause to believe the suspect committed the crime, strong reason to believe the suspect is on the 
premises, a likelihood that the suspect will escape if not apprehended swiftly, peaceable entry, and the time 
of entry. Dorman v. United States, 435 F.2d 385, 392-93 (D.C. Cir. 1970) (en banc). The Second Circuit in 
Reed adopted the Dorman criteria. 572 F.2d at 424. The seventh factor relied on in Dorman—time of 
entry—was not mentioned in Reed. See Dorman v. United States, 435 F.2d at 393-94 (late night entry 
reasonable in light of possible delay and impracticality of obtaining warrant).

75. 573 F.2d 1349 (9th Cir. 1978), cert, denied, 41 U.S.L.W. 3222 (U.S. Oct. 2, 1978).
76. Id. at 1356-57.
77. Id. at 1357.
78. 18 U.S.C. § 3109 (1976). Although the statute on its face refers to the execution of search warrants, 

the Supreme Court has extended this provision to entries made to effect arrests. Sabbath v. United States, 
391 U.S. 585, 588-89 (1968); Miller v. United States, 357 U.S. 301, 313-14(1958).

79. Miller v. United States, 357 U.S. 301, 310 (1958).
80. 574 F.2d 950 (8th Cir. 1978).
81. Id. at 954. The defendant had argued that he did not hear the agent’s knock and thus did not know 

of the officers’ presence. The court found this unpersuasive, reasoning that even if the suspect’s knowledge 
is required, the issue becomes one of credibility. The court refused to overturn the district court’s finding 
that the officer had knocked and identified himself. Id.

82. Id.
83. Id.

Even when police officers have constitutional authorization to enter a 
dwelling to make an arrest, they are required by statute to announce their 
authority and purpose and they may enter forcibly only if they are refused 
admittance.78 If the officers are virtually certain that the announcement 
would be a useless gesture because the person to be arrested already knows 
their purpose, the requirement may be relaxed.79 In United States v. Boyer80 
the Eighth Circuit suggested that this exception depends on the officers’ belief 
rather than on the suspect’s actual knowledge.81 The officers need not 
consider whether other persons who may be in the residence are aware of 
their presence and purpose.82 Any other rule, the court reasoned, would tend 
to give an individual greater freedom from arrest in the home of a third person 
than he enjoys in his own home.83
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SEARCH WARRANTS

The fourth amendment requires that warrants issue only upon a finding of 
probable cause84 by a neutral and detached magistrate.85 Under rule 41(a) of 
the Federal Rules of Criminal Procedure, a federal warrant must be issued by 
a federal magistrate or a state judge.86 87 In addition to challenging the validity 
of a search warrant for lack of probable cause, a defendant may attack a 
warrant because of inaccuracies in the supporting affidavits or because the 
warrant was not properly executed.

84. U.S. Const, amend. IV; see notes 42-47 supra and accompanying text (probable cause to search).
85. Coolidge v. New Hampshire, 403 U.S. 443, 453 (1971) (search warrant issued by state attorney 

general personally conducting investigation invalid; fourth amendment requires neutral and detached 
magistrate).

86. Fed. R. Crim. P. 41(a); see United States v. Garrett, 565 F.2d 1065, 1071 (9th Cir. 1977) (rejecting 
challenge to federal warrant signed by state judge), cert, denied, 435 U.S. 974 (1978); cf. United States v. 
Strother, 578 F.2d 397, 399 (D.C. Cir. 1978) (while outside jurisdiction, federal magistrate may sign 
warrant to have effect within jurisdiction). See also United States v. Turner, 558 F.2d 46, 50 (2d Cir. 1977) 
(under telephonic search warrant procedure neutral magistrate must make actual substantive finding of 
probable cause but may delegate ministerial tasks, such as as signing magistrate’s name to warrant, to law 
enforcement official).

87. 98 S. Ct. 2674 (1978).
88. Id. at 2676-77. The Court’s ruling that affidavits are not immune from challenge endorsed the view 

taken by the slight majority of state courts that have addressed this issue. Id. at 2678 n.3, 2687-89 app. 
(collecting state decisions on veracity challenges). Prior to Franks, all of the circuits except the District of 
Columbia Circuit had also permitted challenges to the veracity of affidavits. Id. at 2678 n.4.

89. Id. at 2681.
90. Id. at 2682.
91. Id. at 2683-84.
92. Id. at 2685. The defendant’s attack must not be conclusory and must be supported by more than a 

mere desire to cross-examine. Id.; see United States v. Scott, 555 F.2d 522, 528 (5th Cir.) (defendant’s 
failure to specify alleged inaccuracies in affidavit required dismissal of challenge to search warrant), cert, 
denied, 434 U.S. 985 (1977).

93. 98 S. Ct. at 2685; see United States v. Merchant Diamond Group, Inc., 565 F.2d 252, 253 (2d Cir. 
1977) (per curiam) (accuracy of information supplied by Royal Canadian Mounted Police not open to 
challenge provided affiant accurately represented information supplied).

Effects of Inaccuracies in Affidavits. This Term in Franks v. Delaware*1
the Supreme Court established that in limited circumstances a defendant may 
challenge the truthfulness of factual statements made in affidavits supporting 
a search warrant.88 Justice Blackmun’s majority opinion, relying on the text of 
the warrant clause, reasoned that the requirement that warrants be supported 
by probable cause assumes that there will be a truthful showing89 and that the 
supporting affidavits will be sworn in good faith.90 After considering the 
magistrate’s ability to discourage reckless conduct, the alternative sanctions 
available, respect for the solemnity of the magistrate’s proceeding, the 
defendant’s privacy interests, and the societal cost of excluding relevant 
evidence, the Court strictly limited the right it granted.91 Thus the defendant 
must make a substantial preliminary showing supported by affidavits or 
otherwise reliable statements of witnesses, or explain why such evidence 
cannot be presented.92 Only statements of the affiant, not of any nongovern
mental informant, may be impeached.93 There must be allegations of deliber
ate falsehood or reckless disregard for the truth; negligent or innocent
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misstatements are insufficient.94 Finally, the false or reckless statement must 
have been material to the finding of probable cause.95 If the defendant prevails 
at the hearing by a preponderance of the evidence, the search warrant must be 
voided and the fruits of the search suppressed.96

Attacks on the Execution of Search Warrants. A defendant may
challenge the execution of a federal warrant if the government’s actions do 
not comply with the requirements of the fourth amendment,97 rule 41 of the 
Federal Rules of Criminal Procedure,98 or any other relevant statute.99

94. 98 S. Ct. at 2685. Prior to the Franks decision, the Fifth and Eighth Circuits were split over whether 
negligent misstatements of material facts constitute a sufficient basis for challenging a warrant. Compare 
United States v. Character, 568 F.2d 442, 445 (5th Cir. 1978) (negligent misrepresentation in affidavit that 
informant had supplied reliable information in past required exclusion of evidence obtained pursuant to 
search warrant) and United States v. Astroff, 556 F.2d 1369, 1374 (5th Cir. 1977) (negligent misstatement 
in affidavit that inspection of suitcases had yielded green vegetable substance, when in fact railroad agents 
had detected only strong odor of marijuana, required exclusion of evidence obtained pursuant to search 
warrant) with United States v. Lyon, 567 F.2d 777, 782 (8th Cir. 1977) (officer stated that he had received 
information that blasting caps, dynamite, and wire were inside rooming house, when he only had reason to 
believe wire therein; warrant not invalidated because not reckless or intentional), cert, denied, 435 U.S. 918 
(1978). The Second and Ninth Circuits noted that innocent misstatements would not vitiate an otherwise 
sufficient affidavit. See United States v. Walker, 575 F.2d 209, 212-13 (9th Cir. 1978) (warrant upheld in 
part because incorrect statements not deliberate or negligent; contested statements also not material); 
United States v. Kahan, 572 F.2d 923, 932 (2d Cir. 1978) (materiality of misstatement insufficient to 
invalidate warrant without negligence or something more), cert, denied, 41 U.S.L.W. 3222 (U.S. Oct. 2, 
1978); United States v. Hole, 564 F.2d 298, 302 (9th Cir. 1977) (innocent material misstatements in good 
faith and neither intentional nor reckless; insufficent to invalidate affidavit).

95. 98 S. Ct. at 2685. Courts were generally in agreement on this point before Franks was decided. See 
United States v. Walker, 575 F.2d 209, 212-13 & n.3 (9th Cir. 1978) (unintentional misstatement in 
affidavit that photographs to be seized were stolen property not material; affidavit also stated that 
photographs depicted defendant’s voyage on stolen vessel); United States v. Kahan, 572 F.2d 923, 932 (2d 
Cir. 1978) (officer’s misstatement in affidavit concerning date on which informant saw stolen goods in 
defendants’ warehouse did not require suppression; date was neither critical to finding of probable cause 
nor materially wrong), cert denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. King, 567 F.2d 
785, 788-89 (8th Cir. 1977) (failure to state in affidavit that another narcotics user lived in same apartment 
building searched was material omission invalidating search warrant; affiant provided independent 
evidence implicating defendant as source of drugs), cert, denied, 434 U.S. 1011 (1978); United States v. 
Kilrain, 566 F.2d 979, 984 (5th Cir. 1978) (unintentional inaccuracies in affidavit as to exact amount of 
marijuana and identity of driver of mobile home to be searched; not material to finding of probable cause), 
cert, denied, 41 U.S.L.W. 3221 (U.S. Oct. 2, 1978); cf. United States v. Astroff, 556 F.2d 1369, 1371 (5th 
Cir. 1977) (irrelevant whether misrepresentation negligent or intentional; critical inquiry is materiality); 
United States v. Poulack, 556 F.2d 83, 88 (1st Cir.) (affidavit stated that counterfeiting equipment was in 
room 215 of motel; later affidavit named room 214; misstatement immaterial because supporting affidavit 
stated that counterfeiters occupied both rooms), cert, denied, 434 U.S. 986 (1977); United States v. Evers, 
552 F.2d 1119,1122 (5th Cir.) (agents with probable cause to believe marijuana stored in trunk of car did not 
know whether it was inside suitcase; failure to state in affidavit that suitcases were removed from trunk not 
material and search warrant valid), cert, denied, 434 U.S. 926 (1977).

96. 98 S. Ct. at 2677.
97. See U.S. Const, amend. IV.
98. See Fed. R. Crim. P. 41(c), (d) (procedures for issuance, execution, and return of search warrants); 

cf. United States v. Turner, 558 F.2d 46, 52 (2d Cir. 1977) (compliance with California telephonic warrant 
procedure resulted in technical violations of rule 41; supression of evidence not required because police 
acted without intentional or deliberate disregard for rule, and admission not prejudicial to defendant).

99. See 18 U.S.C. § 3109 (1976). This statute provides:

The officer may break open any outer or inner door or window of a house, or any part of a 
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Persons executing state warrants, however, need only comply with the fourth 
amendment.* 100 Warrants must describe with particularity the place to be 
searched and the items to be seized.101 The description of the place to be 
searched must enable the officers to locate the premises without reasonable 
possibility of mistake.102 Similarly, the items to be seized must be specified 
with particularity, leaving nothing to the discretion of the officer executing 
the search.103 Although courts this term generally allowed some flexibility in 
the description of things to be seized,104 the First and Ninth Circuits were 
more rigid in their analysis of violations of this rule.105

house, or anything therein, to execute a search warrant, if, after notice of his authority and 
purpose, he is refused admittance or when necessary to liberate himself or a person aiding him 
in the execution of the warrant.

Id.
100. United States v. Bedford, 519 F.2d 650, 653-54 (3d Cir. 1975), cert, denied, 424 U.S. 917 (1976). If 

federal officers participate in a state-authorized search, but their involvement is minimal, the search 
remains a state undertaking and its execution need only conform to federal constitutional requirements to 
be valid in a federal prosecution. Id. at 654 n.l. A warrant issued by a state court may be subject to the 
requirements of rule 41, however, if federal officers participate extensively in securing and executing the 
warrant. Id.; see United States v. Turner, 558 F.2d 46, 49 (2d Cir. 1977) (federal customs agent was co- 
affiant for, filled out, and signed warrant application, and several agents participated in search of 
defendant’s home; search federal in character and compliance with rule 41 required).

101. See U.S. Const, amend IV.; Fed. R. Crim. P. 41(c).
102. Steele v. United States, 267 U.S. 498, 503 (1925); see United States v. Davis, 557 F.2d 1239,1247-48 

(8th Cir.) (warrant containing address and name of subject under investigation sufficiently specific to 
permit police to identify area intended to be searched, despite affiant’s reasonable belief that address was 
that of single-family home rather than multiple-unit dwelling), cert, denied. 434 U.S. 971 (1977).

103. Marron v. United States, 275 U.S. 192, 196 (1927).
104. See In re Search Warrant Dated July 4, 1977, 572 F.2d 321, 326 (D.C. Cir. 1977) (per curiam) 

(warrant listed 161 items with particularity and additionally authorizing seizure of any and all fruits, 
instrumentalities, and evidence of crimes detailed in accompanying affidavit; not general warrant), cert, 
denied, 435 U.S. 925 (1978); United States v. Prewitt, 553 F.2d 1082, 1086 (7th Cir.) (per curiam) (search 
warrant for any correspondence between defendant and third party not overbroad), cert, denied, 434 U.S 
840 (1977); cf. United States v. Bills, 555 F.2d 1250, 1251 (5th Cir. 1977) (per curiam) (warrant specified 
single .22 caliber automatic rifle; seizure of 65 firearms during execution upheld; search not general in 
scope and guns in plain view).

105. See United States v. Klein, 565 F.2d 183, 190 (1st Cir. 1977) (warrant authorizing search of retail 
music store for certain “pirate” tape recordings unconstitutional because failed to indicate how “pirate” 
tapes distinguished from legitimate ones); United States v. Drebin, 557 F.2d 1316, 1322-23 (9th Cir. 1977) 
(warrant authorized search of commercial film library for illegally reproduced films unconstitutional; 
admission of seized films harmless error), cert, denied, 98 S. Ct. 2232 (1978); cf. United States v. Sherwin, 
572 F.2d 196, 200-01 (9th Cir. 1977) (plain view doctrine did not permit officers executing warrants for 
specified obscene publication to seize additional materials; first amendment precluded police from making 
ad hoc determination of which materials obscene).

106. Fed. R. Crim. P. 41(c).
107. Id. Rule 41(h) of the Federal Rules of Criminal Procedure defines daytime as the hours between 

6:00 a.m. and 10:00 p.m. Fed. R. Crim. P. 41(h); see United States v. Forsythe, 560 F.2d 1127, 1133 (3d 
Cir. 1977)(search beginning at 8:12 p.m. was daytime search).

108. 18 U.S.C. § 3109 (1976) (officer may enter to liberate himself or person aiding him in execution of 
warrant); see United States v. Carter, 566 F.2d 1265, 1269 (5th Cir.) (when movement outside and inside 

Rule 41 requires that a warrant be executed within ten days106 and in the 
daytime unless a nighttime search is specifically authorized.107 Except in 
exigent circumstances, under 18 U.S.C. § 3109 officers must knock and 
announce their identity and purpose and be refused admittance before 
breaking into a residence to execute a search warrant.108 Upon completing a 
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search, officers must prepare an inventory of items seized and return a copy of 
the inventory and the warrant to the federal magistrate who signed it.1«9 
Because courts generally regard these procedures as ministerial, errors in the 
preparation of the inventory or the return of the inventory and warrant do not 
require suppression of the evidence seized unless the defendant can show 
prejudice arising from the error.109 110

trailer and easily disposable drug being searched for supported agent’s belief that suspects aware of his 
identity and purpose and might destroy evidence, failure to comply with § 3109 excused), cert, denied, 98 S. 
Ct. 3069 (1978); note 99 supra; cf. United States v. Brown, 556 F.2d 304, 305 (5th Cir. 1977) (officers 
reasonably certain at time of entry that house unoccupied; search not invalidated for failure to announce 
purpose). The burden is on the defendant to prove that the police violated section 3109. United States v. 
Gardner, 553 F.2d 946, 949 (5th Cir. 1977) (challenge to search alleging violation of § 3109 dismissed; no 
prima facie showing by defendant of failure to announce identity and purpose), cert, denied, 434 U.S. 1011 
(1978).

109. Fed. R. Crim. P. 41 (c), (d).
110. See United States v. Garrett, 565 F.2d 1065, 1071 (9th Cir. 1977) (failure to designate federal 

magistrate to whom warrant returnable harmless error because warrant properly returned).
111. See United States v. Williamson, 567 F.2d 610, 612 (4th Cir. 1977) (police saw handgun in one 

suspect’s pocket; justified in investigating bulge in defendant’s pocket to avoid placing themselves in 
needless peril); United States v. Bowdach, 561 F.2d 1160, 1168-69 (5th Cir. 1977) (search of apartment 
after suspect placed in patrol car justified by possibility that others might be inside apartment and pose 
danger to officers).

112. See United States v. Picariello, 568 F.2d 222, 226 (1st Cir. 1978) (probable cause to believe 
apartment contained large quantity of dynamite that might pose danger to community; justified in securing 
suspect’s apartment and conducting inspection for visible explosives).

113. See United States v. Gardner, 553 F.2d 946, 948 (5th Cir. 1977) (arrest of suspect outside house 
justified entry; police learned someone inside who could easily destroy cocaine thought to be in kitchen), 
cert, denied, 434 U.S. 1011 (1978). See also United States v. Valentin, 569 F.2d 1069, 1071 (9th Cir. 1978) 
(warrantless entry to search house upheld because probable cause to arrest suspect and manner of entry 
proper; possibility of escape and destruction of evidence would have constituted exigent circumstances).

114. 98 S. Ct. 1942 (1978).
115. Id. at 1950.
116. Id.
117. Id. at 1950-51.
118. Id. at 1951. The original investigation was discontinued because smoke, steam, and darkness 

rendered the officers’ efforts futile. Id. The court invalidated three entries conducted four, seven, and 

WARRANTLESS SEARCHES BASED ON PROBABLE CAUSE

Emergency or Exigent Circumstances. Courts permit warrantless
searches based upon probable cause when circumstances require immediate 
action to protect police111 or the public112 or to prevent the destruction of 
evidence.113 This Term in Michigan v. Tyler"4 the Supreme Court applied this 
principle to the warrantless search of a building gutted by fire.115 The Court 
held that an investigation initiated immediately after firemen extinguished the 
blaze was justified by the need to prevent a possible recurrence of the fire and 
the destruction of any evidence of arson.116 After entering to fight the fire, 
police and fire officials may remain in the building without a warrant for a 
reasonable time to investigate.117 In addition, the Court upheld a continuation 
of the original permissible search, reasoning that only four hours had elapsed 
and that little purpose would be served by requiring that the officials remain 
in the building.118 Justices White and Marshall dissented on this point, 
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contending that the second search had begun the criminal investigation, that 
it was conducted in the absence of exigent circumstances, and that it involved 
ambiguous line-drawing that would confuse fire departments.119 In Mincey v. 
Arizona120 the defendant objected to the admission of evidence seized during 
an exhaustive four-day search of his apartment following a narcotics raid 
during which a policeman was killed.121 Although the state had argued that 
the possibility of homicide presented exigent circumstances requiring immedi
ate investigation, the Court refused to authorize more than an immediate 
search for possible victims or killers,122 thus reaffirming the principle that a 
warrantless search must be strictly circumscribed by the exigencies that 
justify its initiation,123 and rejecting the “murder scene” exception created by 
the Supreme Court of Arizona.124

twenty-five days later, reasoning that they were clearly detached from the initial exigency and valid 
warrantless entry. Id.

119. Id. at 1953 (White, J., with Marshall, J., dissenting in relevant part).
120. 98 S. Ct. 2408 (1978).
121. Id. at 2412.
122. Id. The court also dismissed the state’s arguments that the defendant’s expectation of privacy was 

diminished because an officer had already entered the apartment to arrest him, and that the gravity of the 
offense and the need to promote efficient law enforcement were sufficient to waive the warrant 
requirement. Id. at 2414-15.

123. Id. at 2414; see Terry v. Ohio, 392 U.S. 1, 25-26 (1968) (warrantless search must be strictly 
circumscribed by exigencies justifying its initiation); United States v. Brand, 556 F.2d 1312, 1318 (5th Cir. 
1977) (exigent circumstances exception allowed police to enter living room where suspect unconscious 
from drug overdose; entry into other rooms of house not justified), cert, denied, 434 U.S. 1063 (1978).

124. 98 S. Ct. at 2413; see State v. Mincey, 115 Ariz. 472, 482, 566 P.2d 273, 283 (1977) (en banc). 
Moreover, the Court held that the warrant exception offered by the Arizona Supreme Court was too vague 
because it improperly gave law enforcement officials discretion that should be left to an independent 
magistrate. Id. at 2415.

125. 387 U.S. 294 (1967).
126. Id. at 298-99.
127. Id. at 299. The Court sustained the introduction into evidence of incriminating articles of clothing 

found in a washing machine, inferring that the officers were still searching for weapons when the clothes 
were seized. Id. at 299-300.

128. 427 U.S. 38 (1976).
129. Id. at 43. The dissent argued that the arrest of the accomplice could have been a deliberate attempt 

to circumvent the warrant requirement by manufacturing exigent circumstances. Id. at 48-49 (Marshall, J., 
with Brennan, J., dissenting).

The hot pursuit doctrine, although factually distinct, is an outgrowth of the 
exigent circumstances exception. In Warden v. Hayden125 the Supreme Court 
held that police who had probable cause to believe that an armed robber had 
entered a house a few minutes earlier could make a warrantless entry to 
search for the suspect and for weapons that he had used in the robbery or 
might use against them.126 The Court noted that the permissible scope of such 
a search is at least as broad as may be reasonably necessary to prevent the 
danger that the suspect may resist or escape, but it did not expressly limit 
police to searching for weapons.127 In United States v. Santana,128 however, 
the Court upheld a warrantless entry to arrest a suspect who was neither 
armed nor known to be dangerous, reasoning that because the suspect 
probably knew that the police had arrested an accomplice nearby, immediate 
action was necessary to prevent the destruction of evidence.129 In a carefully 
reasoned dissent to the Third Circuit’s per curiam opinion this term in United
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States v. Brightwell,w Judge Joseph Lord urged strict adherence to the 
principles of Hayden, 131 In order for the hot pursuit exception to apply, he 
argued, there must be a clear showing of probable cause, a strong reason to 
believe the suspect is on the premises, and an urgent need for immediate 
police action because the time delay incident to obtaining a warrant would 
actually increase the risk of harm to police and bystanders or the risk that the 
suspect would escape.132

Search Incident to Arrest. Following a lawful arrest, police may
conduct a full search of the arrestee’s person.133 Although the rationale for 
such a search rests on the need to disarm the suspect and to preserve 
evidence,134 the arresting officer need not have reason to believe in each case 
that weapons or evidence will in fact be found on a suspect’s person.135 If the 
officer has probable cause to arrest, he may conduct the search prior to 
making a formal arrest.136

The scope of a search incident to arrest is limited to the arrestee’s person 
and the area within the arrestee’s immediate control.137 Some courts have 
interpreted this requirement broadly, defining the area within the arrestee’s 
immediate control to include places beyond the arrestee’s reach at the time of 
arrest.138 Similarly, searches of clothing and personal effects may be permissi-

130. 563 F.2d 569 (3d Cir. 1977) (per curiam).
131. Id. at 574 (Lord, J., dissenting).
132. Id. The court’s per curiam opinion noted particularly that the facts found by the district court 

supported its findings of probable cause and exigent circumstances. Id. at 571. Judge Lord maintained that 
the facts known to the police when they entered the defendant’s house, together with one officer’s 
statement that he did not believe probable cause existed, showed that the police were merely suspicious that 
the defendant might have been involved in a bank robbery and were still looking for evidence to link him to 
the crime. Id. at 575. In addition, he argued that the trial court had failed to consider whether delay would 
result in increased risks of escape or physical harm to police and others. Id. at 575-76. In Judge Lord’s 
opinion, the facts did not demonstrate “a situation where these risks instantaneously arose or where the 
circumstances were dramatically changing with each moment so that any delay in the search was 
intolerable.” Id. at 576.

133. United States v. Robinson, 414 U.S. 218, 234 (1973) (upholding warrantless search of defendant for 
weapons or evidence after custodial traffic arrest).

134. Id.
135. Id. at 235. The fact of the lawful arrest itself makes the search constitutional. Id.; see United States 

v. Marchand, 564 F.2d 983, 991 (2d Cir. 1977) (removal of note from suspect’s pocket justified because 
incident to arrest based on probable cause), cert, denied, 434 U.S. 1015 (1978).

136. See United States v. Chatman, 573 F.2d 565, 567 (9th Cir. 1977) (per curiam) (police had probable 
cause to arrest before they asked suspect to empty pockets; search substantially contemporaneous with and 
therefore incident to arrest); United States v. Ricard, 563 F.2d 45, 49 (2d Cir. 1977) (search would have 
been valid if officer had arrested defendant stopped for speeding; reversal of procedure irrelevant as long as 
probable cause existed), cert, denied, 435 U.S. 916 (1978).

137. Chimel v. California, 395 U.S. 752, 763 (1969). Compare United States v. Watkins, 564 F.2d 201, 
205 (6th Cir. 1977) (seizure of gun hidden under mattress valid because within defendant’s reach when he 
was taken into bedroom for shirt), cert, denied, 435 U.S. 976 (1978) with United States v. Jackson, 576 F.2d 
749, 753 (8th Cir. 1978) (search conducted after arrestee in custody invalid because file cabinet and file 
drawer well beyond arrestee’s reach) and United States v. Berenguer, 562 F.2d 206, 210 (2d Cir. 1977) 
(seizure of money used in drug transaction from billfold on dresser invalid because beyond arrestee’s 
immediate reach after he had been handcuffed to another suspect and placed on bed) and United States v. 
Edwards, 554 F.2d 1331,1337 (5th Cir. 1977) (seizure of stolen checks found beneath carpet of suspect’s car 
invalid because beyond suspect’s immediate control after he had been moved into patrol car).

138. See United States v. Simmons, 567 F.2d 314, 320 (7th Cir. 1977) (search of items within immediate 
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ble even when remote in time from the arrest.* 139 Nevertheless, last Term in 
United States v. Chadwick'40 the Court limited this trend toward extension of 
the exception by invalidating the search of a footlocker seized at the time of 
arrest but not opened until agents had removed it to the Boston Federal 
Building.141 The Court stressed the defendants’ continuing privacy interests, 
the inaccessibility of the footlocker’s contents to them after their arrests, and 
the absence of exigent circumstances justifying an immediate search.142 
Chadwick thus suggests that although the warrantless search of a defendant’s 
personal effects after they come into police custody is no greater intrusion 
than their original seizure, subsequent warrantless searches of other items 
discovered within an arrestee’s control may be conducted only as long as the 
danger exists that the arrestee may gain access to them to seize a weapon or to 
destroy evidence.143

control of person present during custodial arrest of another for recent crime involving guns reasonable 
because of objective probability of danger); United States v. Savage, 564 F.2d 728, 733 (5th Cir. 1977) 
(seizure of counterfeit money found in long-sleeved shirt on closet shelf in motel room valid because shirt 
within defendant’s immediate control); United States v. Matlock, 558 F.2d 1328,1331 (8th Cir. 1977) (taking 
briefcase believed to contain weapons from wife of arrestee valid even though arrestee already in patrol 
car), cert, denied, 434 U.S. 872 (1978); United States v. Dixon, 558 F.2d 919, 922 (9th Cir. 1977) (after 
suspect had been ordered from car, police seizure of gun and search of brown paper bag on floor valid 
because incident to arrest), cert, denied, 434 U.S. 927 (1978); United States v. Di Stefano, 555 F.2d 1094, 
1101 (2d Cir. 1977) (seizure of evidence that came into plain view while suspect changed clothes after arrest 
in bedroom valid). With the exception of Savage, however, each of these cases involved facts that might 
have supported an exception to the warrant requirement under the exigent circumstances, vehicle search, 
or plain view exceptions. See notes 111-23 supra, notes 144-51, 176-95 infra and accompanying text 
(exigent circumstances, vehicle searches, and plain view exceptions).

The Fourth Circuit this term also read the exception broadly and upheld the warrantless seizure of 
evidence that a defendant retrieved from his car after being in custody for five minutes, noting that the 
seizure was still contemporaneous with and thus incident to his arrest. United States v. Wyatt, 561 F.2d 
1388, 1391 (4th Cir. 1977) (per curiam).

139. United States v. Edwards, 415 U.S. 800, 808 (1974) (upholding warrantless seizure and 
examination of clothing ten hours after suspect taken into custody). But see United States v. Berry, 560 
F.2d 861, 864 (7th Cir. 1977) (Chadwick decision limited Edwards to its facts), vacated, 571 F.2d 2, 3 (7th 
Cir. 1978) (refusing to apply Chadwick retroactively).

140. 433 U.S. 1 (1977).
141. Id. at 13.
142. Id. at 13-16.
143. United States v. Berry, 560 F.2d 861, 864 (7th Cir. 1977) (under Chadwick warrantless search of 

attache case conducted in police custody could not be justified as search incident to arrest; danger that 
arrestee might obtain weapon or destroy evidence no longer existed), vacated, 571 F.2d 2, 3 (7th Cir. 1978) 
(refusing to apply Chadwick retroactively). The Second and Fifth Circuits have joined the Seventh Circuit 
in refusing to apply Chadwick retroactively. See United States v. Reda, 563 F.2d 510, 511 (2d Cir. 1977) 
(per curiam), cert, denied, 435 U.S. 993 (1978); United States v. Montgomery, 558 F.2d 311, 311 (5th Cir. 
1977) (per curiam).

144. Carroll v. United States, 267 U.S. 132, 155-56 (1925); see notes 38-47 supra and accompanying text 
(probable cause).

145. Coolidge v. New Hampshire, 403 U.S. 443, 460 (1971); see United States v. Woods, 568 F.2d 509, 
514 (6th Cir.) (warrantless search of car on probable cause justified by exigent circumstances existing in 
motel parking lot), cert, denied, 435 U.S. 972 (1978). The vehicle search exception is so firmly established 
that some courts apply it routinely without stating a specific rationale. See United States v. Grajeda, 570 

Vehicle Searches. Police may conduct a warrantless search of a motor
vehicle if they have probable cause to believe the vehicle contains contra
band144 and the search is conducted under exigent circumstances.145 The 
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inherent mobility of vehicles, which creates the possibility that evidence will 
be lost or destroyed, is usually considered to be an exigent circumstance 
justifying an immediate search146 or seizure,147 and courts are reluctant to 
uphold a search if the vehicle is unlikely to be moved.148

F.2d 872, 874 (9th Cir. 1978) (warrantless search of vehicle following routine traffic stop constitutional); 
United States v. McManus, 560 F.2d 747, 751 (6th Cir. 1977) (search of defendant’s car after drug sale held 
proper under automobile exception to warrant requirement), cert, denied, 434 U.S. 1047 (1978). If a vehicle 
has been properly stopped under exigent circumstances, the search may be delayed to a more convenient 
time. Chambers v. Maroney, 399 U.S. 42, 52 (1970); see United States v. Young, 567 F.2d 799, 803 (8th 
Cir. 1977) (subsequent search of U-Haul at impoundment area of police station valid when exigent 
circumstances clearly would have justified warrantless search at scene), cert, denied, 434 U.S. 1079 (1978).

146. See Chambers v. Maroney, 399 U.S. 42, 51 (1970) (automobile search involves exigent 
circumstances because car movable, occupants alerted, and car’s contents may not be found again if 
warrant required); United States v. Moreno, 569 F.2d 1049, 1052 (9th Cir.) (warrantless search valid under 
moving vehicle exception; probable cause to believe car contained weapon created additional exigent 
circumstance), cert, denied, 435 U.S. 972 (1978); United States v. Finnegan, 568 F.2d 637, 640 (9th Cir. 
1977) (inherent mobility of vehicle created exigent circumstance justifying warrantless search; observation 
of defendant stuffing large amount of currency into glove compartment and gun case lying on floor 
established probable cause to believe car contained contraband); United States v. Heiberg, 565 F.2d 993, 
997 (8th Cir. 1977) (possibility that car would be removed or evidence destroyed justified warrantless 
seizure and subsequent search based on probable cause); United States v. Gulma, 563 F.2d 386, 390 (9th 
Cir. 1977) (inherent mobility of car driven by persons suspected of involvement with drugs created exigent 
circumstance supporting warrantless search); United States v. Alexander, 559 F.2d 1339, 1343-44 (5th Cir. 
1977) (warrantless search of vehicles stopped on probable cause justified by exigent circumstances created 
by potential for movement), cert, denied, 434 U.S. 1078 (1978); United States v. Clark, 559 F.2d 420, 426 
(5th Cir.) (inherent mobility of vehicles justified warrantless search of pickup truck believed to contain 
contraband; large quantity of hashish found therein provided probable cause to search companion vehicle), 
cert, denied, 434 U.S. 941 (1977); United States v. Garcia-Rodriguez, 558 F.2d 956, 965 (9th Cir. 1977) 
(valid investigatory stop; odor of marijuana and suspicious activity of occupants established probable cause 
to search van under moving vehicle exception), cert, denied, 434 U.S. 1050 (1978).

147. See United States v. One 1972 Chevrolet Nova, 560 F.2d 464, 468 (1st Cir. 1977) (warrantless 
seizure of automobile used to transport hashish and left on public street valid under vehicle exception to 
warrant requirement and under statute authorizing seizure of property to aid customs enforcement).

148. See Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971) (no exigent circumstances justified 
search of locked car when defendant in custody and guard posted); United States v. Pruett, 551 F.2d 1365, 
1370 (5th Cir. 1977) (warrantless seizure of parked car invalid; no exigent circumstances because no 
potential for movement).

149. 433 U.S. 1 (1977).
150. Id. at 12 (although Court's treatment of automobiles based in part on their inherent mobility, 

diminished expectation of privacy surrounding automobile may justify warrantless searches even if 
possibility of movement remote); see United States v. Moore, 562 F.2d 106, 113 (1st Cir. 1977) (diminished 
privacy interests in automobile justified warrantless placement of beeper on car to track illegal drug 
operation). The diminished expectation of privacy in vehicles results from their exposure to public view and 
from pervasive government regulation of their use. United States v. Chadwick, 433 U.S. 1, 12-13 (1977). 
Relying in part on this lessened privacy interest, two circuit courts this term upheld the warrantless search 
of luggage found inside vehicles as well. See United States v. Finnegan, 568 F.2d 637, 641 (9th Cir. 1977) 
(inherent mobility of vehicle, diminished privacy expectation, and other exigent circumstances justified 
warrantless search of suitcases in car believed to contain contraband); United States v. Montgomery, 558 
F.2d 311, 311 (5th Cir. 1977) (per curiam) (warrantless search of luggage removed from private plane 
justified by same exigent circumstances that support warrantless searches of other vehicles. But see United 
States v. Stevie, No. 77-1424, slip op. at 9 (8th Cir. Aug. 15, 1978) (en banc) (expectation of privacy in 
contents of suitcase prohibits warrantless search even though luggage inside station waggon; Chadwick 

In United States v. Chadwick™9 the Supreme Court suggested a movement 
away from the exigency requirement, noting that the stronger justification for 
the vehicle exception is the diminished expectation of privacy associated with 
automobiles.150 This rationale implies that vehicle searches may be upheld 
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whenever the government’s need to conduct a particular search outweighs a 
defendant’s reasonable expectation of privacy, whether or not there is 
probable cause to believe the vehicle contains contraband.151

applies to luggage inside or outside automobile).
151. See South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976) (noninvestigatory nature of inventory 

search of vehicle makes probable cause inquiry irrelevant). The Court held that the search in Opperman 
was reasonable because the government’s interests in protecting the owner’s property and protecting the 
police against danger and bogus claims outweigh an owner’s privacy interest in the interior of his car. Id. at 
376 & n.10. See also notes 257-79 infra and accompanying text (inventory searches).

152. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973); see United States v. Mireles, 570 F.2d 1287, 
1291 (5th Cir. 1978) (defendant who opened automobile trunk at officer’s request consented); United States 
v. Seely, 570 F.2d 322, 323 (10th Cir. 1978) (defendant who invited officer to search vehicle consented); 
United States v. Quiroz-Carrasco, 565 F.2d 1328, 1330 (5th Cir. 1978) (defendant who complied with 
officer’s request to open vehicle’s trunk consented to search of vehicle); United States v. Villareal, 565 F.2d 
932, 937 (5th Cir. 1978) (same); United States v. Almand, 565 F.2d 927, 930 (5th Cir. 1978) (defendant 
who silently unlocked and opened camper door consented to officer’s request to search vehicle), cert, 
denied. 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Griffin, 555 F.2d 1323, 1324-25 (5th Cir. 
1977) (pharmacist who contracted with government to fill prescriptions for welfare recipients consented to 
examination of records without probable cause or warrant); United States v. Carvin, 555 F.2d 1303, 1305 
(5th Cir.) (defendant who told officers how to enter car without key and requested that they move it 
consented to police entry), cert, denied, 434 U.S. 971 (1977); Cordon de Ruano v. Immigration and 
Naturalization Serv., 554 F.2d 944, 946 (9th Cir. 1977) (alien who handed passport to officer in response to 
inquiry about citizenship consented to seizure).

When the search and seizure is based on consent, the government must not exceed the limitations placed 
on the consent. Mason v. Pulliam, 557 F.2d 426, 428-29 (5th Cir. 1977) (request for return of papers in 
government’s posession only by consent constitutes withdrawal of consent). If an individual withdraws his 
consent, any subsequent search exceeds the scope of the consent and is invalid, but withdrawal of consent 
does not affect the validity of any police action taken prior to the withdrawal. Id. (copies of papers made 
before consent withdrawn need not be returned); cf. United States v. Silla, 555 F.2d 703, 707 (9th Cir. 
1977) (consent validating initial search and discovery of marijuana justified later seizure if consent not 
withdrawn). When under the terms of an individual’s parole he must permit his parole officer to visit him, 
this permission does not extend to a consent to search the parolee’s residence. United States v. Bradley, 571 
F.2d 787, 789 (4th Cir. 1978); cf. United States v. Jeffers, 573 F.2d 1074, 1075 (9th Cir. 1978) (per curiam) 
(search of parolee’s residence valid when parole conditioned on consent to search of property).

153. A search purportedly justified by consent is invalid if different from that for which the consent was 
obtained. See Gouled v. United States, 255 U.S. 298, 306 (1921) (search invalid when old acquaintance 
acting for police obtained defendant’s consent to enter office and conducted extensive search when 
defendant left room); Graves v. Beto, 424 F.2d 524, 525 (5th Cir.) (rape defendant told blood would be 
tested for alcohol content, but in fact blood compared to that found at scene of crime; consent to blood test 
invalid), cert, denied, 400 U.S. 960 (1970).

These cases should be distinguished from the misplaced trust cases, in which courts have consistently 
admitted voluntary disclosures of criminal conduct to undercover officers despite defendants’ claims that 
they did not consent to the use of the information for prosecutorial purposes. See Hoffa v. United States, 
385 U.S. 293, 302 (1966) (fourth amendment does not protect wrongdoer’s misplaced belief that person to 
whom he voluntarily confides wrongdoing will not reveal it to police); Lewis v. United States, 385 U.S. 206, 
210 (1966) (undercover agent invited into home by defendant saw, heard, and took only what defendant 
contemplated pursuant to illegal drug business); United States v. Rowe, 565 F.2d 635, 637 (10th Cir. 1977) 
(irrelevant that party unaware conversation being recorded if one party consents); United States v. Oakes, 
564 F.2d 384, 386 (10th Cir. 1977) (undercover agent posing as firearms dealer entered defendant’s home 

OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Consent Searches. A valid search may be conducted without a warrant
and without probable cause, provided that an individual has voluntarily 
consented152 to the type of search carried out.153 By giving consent, one waives 
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only his fourth amendment rights, which protect his privacy from arbitrary 
invasion by the state.154 This waiver is not controlled by the strict standards 
applied to waiver of rights designed to assure a fair trial.155 The totality of the 
circumstances surrounding the request for and agreement to the search must 
be examined to determine whether the consent was voluntary.156 There is no 
single controlling factor in the totality of the circumstances test;157 among the 
elements to be considered are knowledge of the right to refuse to give 
consent158 and the fact that the individual was in custody when he con
sented.159 Other circumstances to be considered in determining voluntariness 
are whether consent was given subsequent to a claim of authority160 or while 
the defendant was under the influence of drugs or alcohol.161 This term in 
United States v. Hall162 the Fifth Circuit held that even though the defendant 
was under arrest, had not been given Miranda warnings, and was intoxicated 
at the time, his consent to a search was voluntary.163 The court reasoned that 
each of these factors was relevant, but that none was sufficient to undermine 
the consent because there was no affirmative evidence of intimidation, abuse, 
or coercion.164

by invitation and took only what defendant voluntarily gave or sold to him), cert, denied, 435 U.S. 926 
(1978).

154. Schneckloth v. Bustamonte, 412 U.S. 218, 235, 242 (1973).
155. Id. at 241, 242, 246. The standard for waiver of sixth amendment rights, for example, is “an 

intentional relinquishment or abandonment of a known right or privilege.” Johnson v. Zerbst, 304 U.S. 
458, 464 (1938). The Johnson standard also applies to cases involving fifth amendment rights. See 
Schneckloth v. Bustamonte, 412 U.S. 218, 238 (1973).

156. Schneckloth v. Bustamonte, 412 U.S. 218, 227, 248-49(1973).
157. Id. at 226-27,229.
158. Id. at 229, 248-49.
159. United States v. Watson, 423 U.S. 411, 424-25 (1976); see United States v. Frazier, 560 F.2d 884, 

889 (8th Cir. 1977) (mere fact that defendant under arrest and in custody when consent given insufficient 
to show police coercion), cert, denied, 435 U.S. 968 (1978); cf. United States v. Smith, 574 F.2d 882, 886-87 
(6th Cir. 1978) (Terry frisk limited to weapons search; subsequent drug search justified by defendant’s 
consent); United States v. Canales, 572 F.2d 1182, 1187 (6th Cir. 1978) (even though given during Terry 
detention, defendant’s consent to search of luggage voluntary); United States v. Thompson, 558 F.2d 522, 
525 (9th Cir. 1977) (consent obtained during Terry stop voluntary unless other factors indicate coercion).

160. Bumper v. North Carolina, 391 U.S. 543, 548-49 (1968) (consent given only after officer stated he 
had warrant; claim effectively announces that individual has no right to refuse and consent invalid); see 
United States v. Kampbell, 574 F.2d 962, 963 (8th Cir. 1978) (per curiam) (officer threatened to tear down 
walls of defendant’s house if he had to wait for search warrant; consent invalid); United States v. Picariello, 
568 F.2d 222, 225 (1st Cir. 1978) (dicta) (police stated intent to secure premises while waiting for search 
warrant; questionable validity of consent). But cf. United States v. Johnson, 563 F.2d 936, 938 (8th Cir. 
1977) (officer stated intent to obtain warrant if defendant refused consent; consent not coerced), cert, 
denied, 434 U.S. 1020 (1978); United States v. Woods, 560 F.2d 660, 666 & n.8, 667-68 (5th Cir. 1977) 
(Goldberg, J., dissenting) (officers announced purpose of serving arrest warrant; individual may have felt 
powerless to refuse; consent valid), cert, denied, 435 U.S. 906 (1978).

161. United States v. Johnson, 563 F.2d 936, 937 (8th Cir. 1977) (consent product of rational intellect 
and free will despite intoxication; consent valid), cert, denied, 434 U.S. 1020 (1978).

162. 565 F.2d 917 (5th Cir. 1978).
163. Id. at 920, 921.
164. Id. at 921; see Hedden v. Wainwright, 558 F.2d 784, 785-86 (5th Cir. 1977) (per curiam) (even 

though defendant in custody, not advised he was suspect, and interrogated for hour before given Miranda 
warnings, consent voluntary). Whether consent is voluntary is a question of fact that often depends on an 
assessment of the credibility of witnesses, and is, therefore, ordinarily settled at the trial level. See United 
States v. Kim, 577 F.2d 473, 480 (9th Cir. 1978).
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Consent to search may be either express, as when a person signs a consent 
to search form or specifically gives the officer permission to search,165 or it 
may be implied from an examination of all of the circumstances.166 In United 
States v. Riley 167 the Fourth Circuit upheld the constitutionality of a postal 
regulation stating that a person who mails a package at fourth class rates has 
impliedly consented to its inspection.168 The court concluded that as long as 
the defendant could have avoided the search by paying for first class postage, 
the regulation did not violate his fourth amendment rights.169 A third party 
may consent to a search of items over which he exercises authority or 
control,170 on the theory that the defendant assumes the risk that, in his 
absence, others who share control of his property may consent to a search of 
it.171 A third party’s authority to consent to a search is limited, however, by 
the scope of control he legitimately exercises over the property to be 
searched.172 In United States v. Diggsm the defendant left a locked metal box

165. See United States v. Frazier, 560 F.2d 884, 889 (8th Cir. 1977) (defendant voluntarily signed 
written consent form while in custody), cert, denied, 435 U.S. 968 (1978).

166. See United States v. Shields, 573 F.2d 18, 22-24 (10th Cir. 1978) (although signed consent form 
inadmissible, voluntary oral consent justified search); United States v. Freeland, 562 F.2d 383, 385-86 (6th 
Cir.) (failure to withdraw baggage from flight and avoid airline baggage search constituted implied consent 
to search), cert, denied, 434 U.S. 957 (1977); United States v. Sihler, 562 F.2d 349, 351 (5th Cir. 1977) 
(employee aware of existing prison search policy; implied consent to search upon entry); United States v. 
Fannon, 556 F.2d 961, 965 (9th Cir. 1977) (upholding statute stating that shipping parcel via air freight 
implies consent to search; shipper must have reasonable notice); cf. Bradley v. Cowan, 561 F.2d 1213, 1215 
(6th Cir. 1977) (defendant denied that hotel room belonged to him; no implied consent to search).

167. 554 F.2d 1282 (4th Cir. 1977).
168. Id. at 1283.
169. Id. Federal law requires that officials obtain a warrant to inspect first class domestic mail. 39 

U.S.C. § 3623 (1976); see United States v. Ramsey, 431 U.S. 606, 612 n.8 (1977) (law does not cover first 
class mail from outside the country to point within United States).

170. Matlock v. United States, 415 U.S. 164, 169-71 (1974) (individual’s consent to search of bedroom 
jointly occupied with defendant valid); United States v. Carter, 569 F.2d 801, 803-04 (4th Cir. 1977) (per 
curiam) (employee had authority to drive employer’s van home every evening; employer maintained 
sufficient control to authorize search), cert, denied, 435 U.S. 973 (1978); see United States v. Powers, 572 
F.2d 146, 154 (8th Cir. 1978) (consent of car owner validated search and seizure of passenger’s guns from 
trunk of car); United States v. Long Soldier, 562 F.2d 601, 603 n.l (8th Cir. 1977) (consent of owners of 
home validated search); Marshall v. Western Waterproofing Co., 560 F.2d 947, 950-51 (8th Cir. 1977) 
(consent of building manager representing building owner validated visual inspection of waterproofing 
company’s scaffold; consenting party controlled scaffold’s location); United States v. Woods, 560 F.2d 660, 
666 & n.8 (5th Cir. 1977) (consent of person, not co-owner, living in defendant’s house validated search), 
cert, denied, 435 U.S. 906 (1978); United States v. Sor-Lokken, 557 F.2d 755, 757-58 (10th Cir.) (consent of 
friend to whom defendant gave quitclaim deed validated search of defendant’s house), cert, denied, 434 
U.S. 894 (1977); United States v. Patterson, 554 F.2d 852, 854 (8th Cir. 1977) (per curiam) (consent of 
husband validated search of closet shared with wife).

171. Matlock v. United States, 415 U.S. 164, 171 & n.7 (1974) (upholding validity of woman’s consent to 
search of bedroom she shared with defendant); United States v. Gulma, 563 F.2d 386, 389 (9th Cir. 1977) 
(defendant who entrusted motel room key to third party only for purpose of delivering key to another 
person assumed risk that third party would consent to search).

172. See Matlock v. United States, 415 U.S. 164, 171 & n.7 (1974) (common authority rests on mutual 
use of property; reasonable to recognize co-inhabitant’s right to permit inspection). Because some 
distinctions are so subtle that to require police to make them would destroy consent searches, officers need 
not ascertain the ownership of every space on the premises to be searched. See Frazier v. Cupp, 394 U.S. 
731, 740 (1969) (person used half of jointly owned duffel bag; consent to search of entire bag valid); United 
States v. Richardson, 562 F.2d 476, 479-80 (7th Cir. 1977) (consent of wife to search of closet used 
exclusively by husband but located in bedroom shared by them valid), cert, denied, 434 U.S. 1072 (1978).

173. 569 F.2d 1264 (3d Cir. 1977).
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in the custody of a relative who became suspicious that the box contained the 
proceeds of a bank robbery and surrendered it to the FBI.'74 Because he 
reasonably believed that it might involve him in a crime, the relative had a 
sufficient interest in the box to turn it over to the authorities, but he lacked 
authority to consent to a warrantless FBI search of the box because the 
defendant had locked it and had retained the key.175

Seizure of Items in Plain View. Police may seize items in plain view
without a warrant176 only if the officer has a legal right to be in the position 
from which the item is viewed,177 the discovery is inadvertent,178 and the item 
seized is immediately recognizable as evidence.179 If these requirements are

174. Id. at 1265.
175. Id.; see United States v. Cheshire, 569 F.2d 887, 889 & n.3 (5th Cir. 1978) (owners of plane could 

consent to placement of electronic beeper to track flight of leased plane; owner’s authority to consent to 
more intrusive search of plane limited); United States v. Wright, 564 F.2d 785, 789-90 (8th Cir. 1977) 
(defendant’s mother could authorize search of adult son’s dresser located in bedroom of her house; she 
controlled house and access to all furniture and he paid very low rent); United States v. Akin, 562 F.2d 459, 
464 (7th Cir. 1977) (authorized representative of hotel could consent to search of defendant’s room after 
expiration of rental term), cert, denied, 435 U.S. 933 (1978).

176. Coolidge v. New Hampshire, 403 U.S. 443, 465 (1971); Harris v. United States, 390 U.S. 234, 236 
(1968) (per curiam); Ker v. California, 374 U.S. 23, 42-43(1963).

177. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971); see United States v. Boyer, 574 F.2d 950, 
954 (8th Cir. 1978) (items in plain view properly seized after valid arrest); United States v. Pugh, 566 F.2d 
626, 627 (8th Cir. 1977) (per curiam) (officer justified in opening car door may seize evidence in plain view 
once door open), cert, denied, 435 U.S. 1010 (1978); United States v. Fleming, 566 F.2d 623, 625 (8th Cir. 
1977) (plain view seizure of gun discovered during warranted search for marijuana justified); United States 
v. Bowdach, 561 F.2d 1160, 1169 (5th Cir. 1977) (plain view seizure of gun discovered during warrantless, 
but justified search of house for dangerous person valid); United States v. Bills, 555 F.2d 1250, 1251 (5th 
Cir. 1977) (per curiam) (police seizure of undescribed, incriminating evidence in plain view during search 
confined to premises described in warrant valid); United States v. Di Stefano, 555 F.2d 1094, 1101 (2d Cir. 
1977) (seizure of evidence discovered in plain view when officer entered arrestee’s bedroom to maintain 
control while arrested person dressed valid); cf. United States v. Brand, 556 F.2d 1312, 1318-19 (5th Cir. 
1977) (anything police observed in plain view while responding to a medical emergency can be used in 
affidavit for search warrant), cert, denied, 434 U.S. 1063 (1978).

In United States v. Lisk the Seventh Circuit upheld the seizure of a pipe bomb belonging to defendant 
but found during an illegal search of another’s car. United States v. Lisk, 559 F.2d 1108, 1111 (7th Cir. 
1977) (per curiam). The court upheld the seizure under the plain view doctrine because vis-a-vis the 
defendant, the police had a right to be in the position from which they observed the pipe. Id. Although the 
defendant had standing to object to the seizure of the pipe, he could not object to the entry into the car and 
therefore the evidence would be suppressed only if the plain view requirements were not met by the police. 
Id.

178. Coolidge v. New Hampshire, 403 U.S. 443, 469 (1971) (warrantless seizure of defendant’s car 
invalid under plain view; police knew of car’s location and significance as evidence in advance of seizure); 
United States v. Choate, 576 F.2d 165, 204 (9th Cir. 1978) (Hufstedler, J., concurring and dissenting) 
(government consciously recorded ordinary return addresses of defendant’s incoming mail; discovery not 
inadvertent); United States v. Di Stefano, 555 F.2d 1094, 1101 (2d Cir. 1977) (evidence discovered in plain 
view by officer who entered bedroom to maintain control while arrestee dressed not inadvertent).

179. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971); see Michigan v. Tyler, 98 S. Ct. 1942, 1950 
(1978) (seizure of plastic containers of flammable liquid inside burning building valid; immediately 
recognizable as evidence of arson); United States v. Choate, 576 F.2d 165, 204 (9th Cir. 1978) (Hufstedler, 
J., concurring and dissenting) (seizure of names and whereabouts of defendant’s correspondents by 
examination of return addresses invalid; information not obviously inculpatory); United States v. 
Berenguer, 562 F.2d 206, 210 (2d Cir. 1977) (seizure of narcotics dealer’s wallet containing $3200 invalid; 
cash not in plain view and wallet not obviously incriminating); United States v. Miranda, 556 F.2d 877, 879 
(8th Cir. 1977) (seizure of defendant’s telephone number valid; immediately recognizable as evidence 
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met, the plain view exception is in accord with the underlying goals of the 
warrant requirement, and therefore allows the police flexibility in law 
enforcement without consequent infringement on fourth amendment 
rights.* 180

because agent knew number used to negotiate heroin sales).
Apparently guns, large amounts of money, and drugs are inherently suspicious because courts routinely 

uphold plain view seizure of these items without discussing why they are immediately recognizable as 
evidence. See United States v. Wasserstrom, 571 F.2d 351, 352 (6th Cir. 1978) (per curiam) (seizure of any 
drug in plain view while executing search warrant for specified drug valid); United States v. Finnegan, 568 
F.2d 637, 640 (9th Cir. 1977) (seizure of gun case and money in plain view after stopping defendant for 
traffic offense valid); United States v. Bowdach, 561 F.2d 1160, 1169 (5th Cir. 1977) (seizure of shotgun 
observed in plain view during valid search for dangerous person believed to be on premises valid).

180. Coolidge v. New Hampshire, 403 U.S. 443, 467-68 (1971). The seizure of allegedly obscene 
magazines not identified in a search warrant, the discovery of which meets all three requirements of the 
plain view doctrine, is, nonetheless, improper under that exception, because the plain view exception is 
inapplicable to items arguably protected by the first amendment. United States v. Sherwin, 572 F.2d 196, 
199-200 (9th Cir. 1977). Seizure of publications must meet higher procedural standards than seizure of 
other items, and thus a magistrate must decide the question of obscenity before seizure is permitted. See 
Roaden v. Kentucky, 413 U.S. 496, 504 (1973) (“[P]rior restraint of the right of expression, . . . calls for a 
higher hurdle on the evaluation of reasonableness . . . .”).

181. 569 F.2d 518 (9th Cir. 1978).
182. 560 F.2d 660 (5th Cir. 1977).
183. United States v. Oaxaca, 569 F.2d 518, 522 (9th Cir. 1978); United States v. Woods, 560 F.2d 660, 

666 (5th Cir. 1977).
184. 569 F.2d at 521.
185. Id.
186. 560 F.2d at 666.
187. Id. One officer had remained at the defendant’s home while the others sought him at his place of 

employment. Id.
188. United States v. Oaxaca, 569 F.2d at 522; United States v. Woods, 560 F.2d at 666.
189. See United States v. Woods, 560 F.2d at 666.
190. 558 F.2d 316 (5th Cir.), cert, denied, 434 U.S. 930 (1977).

This term two circuits expanded the application of the plain view exception 
by weakening these requirements. The Ninth Circuit in United States v. 
Oaxaca181 and the Fifth Circuit in United States v. Woods182 found the 
requirement of lawful police presence satisfied, even though the officers had 
left the site of the plain view and subsequently returned solely for the purpose 
of seizing the evidence earlier observed.183 In Oaxaca the police observed a 
large amount of cash while in hot pursuit of a bank robber in a building’s 
crawl space.184 After removing the defendant from the crawl space, police 
reentered it to seize the money.185 In Woods the police observed a shotgun 
while unsuccessfully attempting to execute an arrest warrant in the defend
ant’s home.186 After an unsuccessful attempt to locate the defendant at his 
place of employment, the police returned to his home to retrieve the gun.187 
Each court found that the justification for the initial intrusion continued 
throughout the interruption and supported the subsequent entry.188 Because 
the interruptions in these cases were brief, the question remains whether a 
delay of several hours or days would require a justification separate from the 
original plain view.189

This term the Fifth Circuit in United States v. Bolts190 relaxed the 
requirement of inadvertent discovery, holding that the element of inadver
tence was not destroyed even when the police anticipated finding certain 
evidence in plain view upon entering the defendant’s home to execute a valid 
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arrest warrant.191 The court concluded that the plain view seizure of evidence 
that the police could have expected to find was valid as long as the defendant’s 
arrest was not merely a pretext for the warrantless seizure of his passport.192 
This reasoning may permit the warrantless seizure of any evidence whenever 
there is a valid reason for the police presence other than the desire to seize the 
evidence in question. This interpretation would eliminate inadvertent discov
ery as a requirement of the plain view doctrine.193 This term the Fifth Circuit 
also held that the requirement that the item seized be immediately recogniza
ble as evidence is satisfied if the officer reasonably believed the object to be 
evidence of criminal activity.194 The court upheld the plain view seizure of a 
sawed-off shotgun even though the officer “conceded that the barrel could 
have been mistaken for a pipe” by a layperson.195

Border Searches. Neither probable cause nor reasonable suspicion is
necessary to conduct warrantless pat-down, baggage, or vehicle searches at an 
international border196 or its functional equivalent.197 Courts justify suspen
sion of the fourth amendment’s requirements in these situations because of 
the national interest in preventing the entry of contraband, dangerous 
persons, and illegal aliens into the country.198 Nevertheless, some evidence 
short of probable cause must exist to justify more intrusive and embarrassing 
searches.199

191. Id. at 320.
192. Id.
193. See Coolidge v. New Hampshire, 403 U.S. 443, 516 (1971) (White, J., with Burger, C.J., concurring 

and dissenting) (inadvertence not required under plain view doctrine); United States v. Valentin, 569 F.2d 
1069, 1071 (9th Cir. 1978) (seizure justified on several grounds; valid under plain view, even though police 
traced package containing cocaine from post office to defendant).

194. United States v. Woods, 560 F.2d 660, 664-65 (5th Cir. 1977).
195. Id. at 664; see United States v. Valentin, 569 F.2d 1069, 1071 (9th Cir. 1978) (plain view seizure of 

telephone bill valid; no discussion of requirement of immediate recognition as evidence).
196. United States v. Ramsey, 431 U.S. 606, 616-17 (1977); Almeida-Sanchez v. United States, 413 U.S. 

266, 272 (1973); United States v. Wilmot, 563 F.2d 1298, 1300 (9th Cir. 1977) (unlike strip search, mere 
pat-down not sufficiently intrusive to require “real suspicion”); see United States v. Adams, 569 F.2d 924, 
925 (5th Cir. 1978) (per curiam) (search of truck near Rio Grande was border search because fresh mud on 
truck, in light of 30-day drought, indicated probability that vehicle had just crossed border at river); United 
States v. Pacee, 564 F.2d 306, 307 (9th Cir. 1977) (per curiam) (detaining defendant for 10 minutes while 
questioning and arranging surveillance after fruitless border search not illegal), cert, denied, 434 U.S. 1071 
(1978); United States v. Gallagher, 557 F.2d 1041, 1044 (4th Cir. 1977) (per curiam) (camper sent by 
defendant from Portugal to Norfolk via Baltimore, in custody of Customs Service from time of entry until 
search at Norfolk; valid border search), cert, denied 434 U.S. 870 (1977).

The border search exception extends to all persons and property, including international letter-class 
mail. United States v. Ramsey, 431 U.S. at 620; see Circuits Note: 1976-1977 Term, supra note 1, at 284-85 
& nn.241-45. Miranda warnings are not required for questioning during border searches because the 
interrogation is not custodial. United States v. Rose, 570 F.2d 1358, 1361 (9th Cir. 1978).

197. Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973); see notes 200-06 infra and 
accompanying text (discussion of functional equivalent concept).

198. Almeida-Sanchez v. United States, 413 U.S. 266, 272(1973).
199. The initial pat-down, vehicle, or baggage search may reveal suspicious items, which justify a more 

intrusive search. See United States v. Carter, 563 F.2d 1360, 1361 (9th Cir. 1977) (drug apparatus revealed 
by pat-down of artifical leg justified removal and inspection of artificial leg); United States v. Wilmot, 563 
F.2d 1298, 1300 (9th Cir. 1977) (suspicious object felt by officers during pat-down justified strip search).

The Ninth Circuit requires the existence of “real suspicion” in order to justify a strip search. As 
originally articulated, this requires
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In United States v. Alvarez-Gonzales200 the Fifth Circuit formulated a test to 
determine whether a customs checkpoint was the functional equivalent of the 
border.201 The three criteria set forth in Alvarez-Gonzalez are the relative 
permanence of the checkpoint,202 the relatively minimal interdiction of 
domestic traffic,203 and the checkpoint’s capacity to monitor otherwise

. . . subjective suspicion supported by objective articulable facts that would lead an 
experienced, prudent customs official to suspect that a particular person seeking to cross our 
border is concealing something on his body for the purpose of transporting it into the United 
States contrary to law.

United States v. Guadalupe-Garza, 421 F.2d 876, 879 (9th Cir. 1970) (official lacked sufficient suspicion to 
justify strip search, rectal probe, and administration of four doses of emetic that caused suspect to vomit 
two balloons of heroin).

Subsequent Ninth Circuit strip search cases have focused on the requirement of “objective articulable 
facts.” See United States v. Wilmot, 563 F.2d 1298, 1300 (9th Cir. 1977) (“real suspicion” for strip search 
after two pat-down searches indicated suspicious object hidden in pants).

The Fifth Circuit has expressly rejected the “real suspicion” test, and requires instead that officers have 
“reasonable suspicion” to conduct a strip search, which it claims is a more lenient standard. United States 
v. Smith, 557 F.2d 1206, 1208 & n.l (5th Cir. 1977), cert, denied, 434 U.S. 1073 (1978). “Reasonable 
suspicion” exists when the public interest served by the intrusion outweighs the intrusiveness. United States 
v. Himmelwright, 551 F.2d 991, 994 (5th Cir.), cert, denied, 434 U.S. 902 (1977). “[This] includes a 
requirement that [the officers] have cause to suspect that contraband exists in the particular place [to be 
searched].” Id. at 995. Generally, initial suspicion is justified because the suspect conforms to a smuggling 
profile or tip, and exhibits evasive or contradictory behavior or is discovered with suspicious items. See 
United States v. Olcott, 568 F.2d 1173, 1175 (5th Cir. 1978) (per curiam) (suspect satisfying drug courier 
profile, without samples from alleged buying trip, heavily clad with bulky midsection; strip search 
justified); United States v. Afanador, 567 F.2d 1325, 1328-30 (5th Cir. 1978) (stewardess who did not fit 
drug courier profile, informant’s tip contained no information about her; no reasonable suspicion to justify 
strip search); United States v. Smith, 557 F.2d at 1208 & n.l, 1210 (suspect fit smuggling profile, was 
extremely nervous and pale when routinely questioned; strip search justified); United States v. Himmel
wright, 551 F.2d at 995-96 (5th Cir.) (suspect fit drug courier profile, and gave contradictory answers to 
questions about occupation; reasonable suspicion for strip search).

The difference between the two standards may be semantic only, and may have arisen because of the 
differing factual situations in which each was articulated. Compare United States v. Guadalupe-Garza, 421 
F.2d at 879 (officers engaged in continually more intrusive search despite their inability to locate any 
contraband until several doses of emetic administered) with United States v. Himmelwright, 551 F.2d at 
995-96 (examination of exterior body surface justified when suspect fit smuggling profile and gave evasive 
and contradictory answers to questions). Furthermore, the facts satisfying the “reasonable suspicion” test 
often would justify a strip search even if the stricter standard were applied. Compare United States v. 
Himmelwright, 551 F.2d at 995-96 (body surface examination justified when suspect fit smuggling profile 
and gave contradictory and evasive answers to questions), and United States v. Smith, 557 F.2d at 1210 
(court noted facts satisfied either test) with United States v. Leverette, 503 F.2d 269, 270 (9th Cir. 1974) 
(strip search justified when suspect fit smuggling profile and contradicted herself when questioned).

A “clear indication” that a suspect is smuggling contraband is required to justify an examination of 
body cavities. United States v. Himmelwright, 551 F.2d at 995 & n.10, 996 (no body cavity search because 
suspect, not officer, removed items from vagina) (cases cited therein).

200. 542 F.2d 226 (5th Cir. 1976) (remanded with instructions for further factual findings; circuit court 
retained jurisdiction), affd, 561 F.2d 620 (1977) (affirming findings of district court).

201. United States v. Alvarez-Gonzalez, 542 F.2d 226, 229 (5th Cir. 1976) (Alvarez-Gonzalez I) 
(establishing test; remanding for further factual findings), affd, 561 F.2d 620, 622-23 (5th Cir. 1977) 
(Alarez-Gonzalez II) (refining test of Alvarez-Gonzalez I).

202. 542 F.2d at 229.
203. Id. The Ninth Circuit apparently finds this factor dispositive of the issue. United States v. Bowen, 

500 F.2d 960, 965 (9th Cir. 1974) (per curiam) (virtually everyone passing through checkpoint has just 
crossed border; functional equivalent of border), affd on other grounds, 422 U.S. 916 (1975). 
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uncontrollable portions of the border.204 The court warned that a checkpoint 
could not be the functional equivalent of a border if domestic traffic 
approached a majority of all traffic interdicted.205 Nevertheless, in a sub
sequent appeal the majority held that the checkpoint met the requirement of 
relatively minimal interdiction of domestic traffic, even when forty percent of 
the interdicted traffic was domestic.206

In addition to searches at the border and its functional equivalent, the 
border patrol maintains permanent checkpoints and roving border patrols in 
an effort to minimize illegal immigration.207 The Supreme Court has estab
lished standards that permanent checkpoints and roving border patrols must 
meet in order to comply with the fourth amendment.208 In United States v. 
Martinez-Fuerte 209 the Court held that, consistent with the fourth amend
ment, the border patrol may stop travelers at permanent inland checkpoints 
without probable cause or founded suspicion.210 It also held, however, that

204. 542 F.2d at 229 (5th Cir. 1976). Inland points of termination for nonstop international flights are 
considered functional equivalents of the border. Almeida-Sanchez v. United States, 413 U.S. 266, 273 
(1973).

205. 542 F.2d at 229.
206. 561 F.2d 620, 623 (5th Cir. 1977). In partial justification for its finding the court observed that 

these figures had been obtained during the deer hunting season in South Texas, when hunters traveling 
across the border add to the domestic traffic count, that the problem of illegal aliens is overwhelming, and 
that the Supreme Court has not provided any guidelines for applying the functional equivalency test. Id. at 
625. The dissent vehemently argued that the figure for domestic traffic was clearly too high to qualify the 
checkpoint as a functional equivalent of the border. Id. at 627 (Goldberg, J., dissenting). The tests 
delineated by the court in Alvarez-Gonzalez have been applied frequently. See United States v. Robinson, 
567 F.2d 637, 637 (5th Cir. 1978) (per curiam) (same checkpoint as that in Alvarez-Gonzalez; permanent), 
cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Reyna, 563 F.2d 1169, 1171-72 (5th 
Cir. 1977) (checkpoint permanent and functioning as if located on border, monitoring otherwise 
uncontrollable traffic; remanded to determine ratio of domestic to international traffic); United States v. 
Cook, 553 F.2d 900, 900 (5th Cir.) (despite lack of permanent structure, functioned as permanent 
checkpoint, monitored uncontrolled areas of border, and only slightly intruded on northbound domestic 
traffic because area sparsely populated), cert, denied, 434 U.S. 870 (1977); United States v. Wilson, 553 
F.2d 896, 897 & n.4, 899 (5th Cir. 1977) (same).

207. United States v. Martinez-Fuerte, 428 U.S. 543, 552 (1976). Both these operations and those aimed 
at halting the importation of contraband are conducted pursuant to statutory authorization. See 
Immigration and Nationality Act § 287(a) (3), 8 U.S.C. § 1357(a)( l)-(a)(4) (1976) (granting broad power to 
border patrol agents to search for and arrest illegal aliens); Tariff Act of 1930, § 581(a), 19 U.S.C. § 482 
(1976) (granting broad authority to customs officers to search for and seize contraband).

Both immigration and customs searches are permitted at the border without probable cause or 
suspicion. Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973). Permanent checkpoints and roving 
border patrols are legitimately utilized to conduct immigration searches, but it is not clear that customs 
agents can use the same techniques. See United States v. Martinez-Fuerte, 428 U.S. at 552-53 & n.8 (stops 
must be limited to citizenship inquiries), United States v. Alvarez-Gonzales, 542 F.2d 226, 227 n.l (5th Cir. 
1976), affd, 561 F.2d 620 (5th Cir. 1977).

208. United States v. Martinez-Fuerte, 428 U.S. 543, 553 (1976) (permanent checkpoints); United States 
v. Brignoni-Ponce, 422 U.S. 873, 878 (1975) (roving border patrols). Permanent or fixed checkpoints are 
located near the confluence of two or more significant roads leading away from the border. See United 
States v. Martinez-Fuerte, 428 U.S. at 553.

209. 428 U.S. 543 (1976).
210. Id. at 562, 566; see United States v. Mireles, 570 F.2d 1287, 1291 & n.3 (5th Cir. 1978) (upholding 

stop without probable cause or suspicion; checkpoint adjudicated to be permanent); United States v. 
Woody, 567 F.2d 1353, 1356-57 (5th Cir.) (same), cert, denied, 98 S. Ct. 2241 (1978); United States v. 
Legeza, 559 F.2d 441, 442 (5th Cir. 1977) (per curiam) (same); United States v. Canales, 558 F.2d 1201, 
1201 (5th Cir. 1977) (per curiam) (same). 
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such stops must be limited to brief inquiries into citizenship,211 and reiterated 
that an unconsented search at a permanent checkpoint must be supported by 
probable cause.212 Although the initial stop is limited to a citizenship inquiry, 
if probable cause to suspect any illegal activity develops, the officers may 
conduct a full search, not limited to a search for illegal aliens.213 The Fifth 
Circuit has consistently held that in these situations the odor of marijuana 
alone establishes probable cause.214 Other circumstances supporting probable 
cause include the appearance and behavior of the people in the car and the 
degree to which the car appears loaded.215

The standard of reasonableness under the fourth amendment is stricter for 
roving border patrol stops than for stops at the border, its functional 
equivalent, or permanent checkpoints,216 because stopping a single car at an 
unfixed location within a reasonable distance of the border is more intrusive 
than the procedure used at other locations.217 Roving border patrol stops 
must be supported by a reasonable and articulable suspicion that the vehicle

211. 428 U.S. at 566-67.
212. Id. at 567; United States v. Ortiz, 422 U.S. 891, 896-97 (1975). Permanence of a checkpoint is an 

issue to be adjudicated. See United States v. Maxwell, 565 F.2d 596, 597 (9th Cir. 1977) (per curiam) 
(checkpoint site used intermittently for 25 years; customary site for temporary checkpoint); United States 
v. Alvarez-Gonzalez, 561 F.2d 620, 622 (5th Cir. 1977) (checkpoint with no buildings and not open 24 
hours a day permanent; signs of permanence include immovable road signs); cf. United States v. Barela, 
571 F.2d 1108, 1109 (9th Cir. 1978) (agents acted without knowledge that search illegal; Martinez and 
Ortiz not retroactively applied).

213. United States v. Martinez-Fuerte, 428 U.S. 543, 567(1976).
214. See United States v. Holbrook, 571 F.2d 335, 336 (5th Cir. 1978) (per curiam) (smell of marijuana 

emanating from truck that appeared empty but had refrigeration unit running; probable cause to search 
vehicle); United States v. Mireles, 570 F.2d 1287, 1291 (5th Cir. 1978) (suspect’s consent to open rear of 
truck, presence of mothballs and marijuana debris combined with smell of marijuana; probable cause to 
search); United States v. DeWitt, 569 F.2d 1338, 1339 (5th Cir. 1978) (roving border patrol agent stopped 
car believed to contain illegal aliens and detected odor of marijuana; probable cause to search car); United 
States v. Blanford, 566 F.2d 470, 471 (5th Cir. 1978) (per curiam) (odor of marijuana emanated from 
vehicle stopped for citizenship inquiry at border patrol checkpoint; probable cause to search vehicle); 
United States v. Gutierrez, 560 F.2d 195, 196 (5th Cir. 1977) (per curiam) (same); United States v. Legeza, 
559 F.2d 441, 442 (5th Cir. 1977) (per curiam) (same); United States v. Canales, 558 F.2d 1201, 1201 (5th 
Cir. 1977) (per curiam) (same); United States v. Vale, 558 F.2d 237, 237 (5th Cir. 1977) (per curiam) 
(same), cert, denied, 434 U.S. 1014 (1978); United States v. Arrasmith, 557 F.2d 1093, 1094 (5th Cir. 1977) 
(per curiam) (same); United States v. Rodriguez, 556 F.2d 277, 278 (5th Cir. 1977) (per curiam) (same); 
United States v. Barnard, 553 F.2d 389, 391-92 (5th Cir. 1977) (same); accord, United States v. Garcia- 
Rodriguez, 558 F.2d 956, 959 (9th Cir. 1977) (odor of marijuana was one factor contributing to finding of 
probable cause to search van), cert, denied, 434 U.S. 1050 (1978).

215. See United States v. Marez, 569 F.2d 275, 276 (5th Cir. 1978) (per curiam) (nervous driver and 
marijuana debris visible on ledge beneath rear doors of van in addition to marijuana odor established 
probable cause); United States v. Morris, 565 F.2d 951, 953 (5th Cir. 1978) (defendant’s nervousness, stale 
tip that defendant would be smuggling marijuana, load of cacti arranged in unusual manner on truck, and 
plastic bag protruding from beneath cacti furnished probable cause); United States v. Nichols, 560 F.2d 
1227, 1228 (5th Cir. 1977) (per curiam) (defendant’s nervousness and outwardly apparent characteristics of 
false-bottomed gas drum justified search).

216. United States, v. Martinez-Fuerte, 428 U.S. 543, 558-59 (1976); United States v. Ortiz, 422 U.S. 
891, 894-95 (1975).

217. United States v. Martinez-Fuerte, 428 U.S. 543, 558-59 (1976); United States v. Ortiz, 422 U.S. 
891, 894-95 (1975). Permanent checkpoints, because of their fixed location and established method of 
operation, involve only minimal invasion of privacy—motorists are not surprised and the regularized mode 
of operation involves less discretionary enforcement—and are justified by the public interest in detecting 
illegal alients. United States v. Martinez-Fuerte, 428 U.S. at 559, 562. 
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has crossed the border and contains illegal aliens.218 In United States v. 
Brignoni-Ponce2^ the Supreme Court held that a determination of whether 
reasonable suspicion exists turns on the facts of each case.220 This term the 
Fifth Circuit attempted to develop guidelines for the determination of 
reasonable suspicion. Some recurring relevant factors are the degree of 
certainty that the vehicle has recently crossed the border,221 the existence of 
unusual driving222 or of driving patterns commonly used by smugglers,223 and 
the appearance of the vehicle.224 As with permanent checkpoint stops, roving 
border patrol stops must be limited to brief questioning to determine 
citizenship, and any unconsented search must be based on probable cause, 
although no warrant is required.225

Investigative Detentions. In Terry v. Ohio226 the Supreme Court upheld
the police practice of stopping persons briefly for questioning and, incident to

218. United States v. Brignoni-Ponce, 422 U.S. 873, 884 (1975); cf United States v. Odneal, 565 F.2d 
598, 601 (9th Cir. 1977) (statute granting customs officers authority to stop vessels on reasonable suspicion 
constitutional; relying on grant of similar authority to border patrol agents in Brignoni-Ponce), cert, denied, 
435 U.S. 952 (1978).

219. 422 U.S. 873 (1975).
220. Id. at 884-85.
221. See United States v. Quiroz-Carrasco, 565 F.2d 1328, 1330 (5th Cir. 1978) (known, previously 

convicted transporter of aliens, traveling in apparently heavily loaded car, within 500 yards of border at 
3:00 a.m.; reasonable suspicion); United States v. Lopez, 564 F.2d 710, 712-13 (5th Cir. 1977) (vehicle over 
50 miles from border and several towns between border and stop; unreasonable to assume prior border 
crossing); United States v. Escamilla, 560 F.2d 1229, 1232 (5th Cir. 1977) (same).

222. See United States v. Almand, 565 F.2d 927, 929 (5th Cir. 1978) (stop justified by northerly 
direction of travel, and knowledge that vehicle had turned off highway in sparsely traveled area), cert, 
denied. 41 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

223. See United States v. DeWitt, 569 F.2d 1338, 1339 (5th Cir. 1978) (per curiam) (officer observed 
defendant engage in smuggler’s maneuver to ascertain whether checkpoint operating; reasonable suspicion 
to stop when he proceeded through closed checkpoint); United States v. Villareal, 565 F.2d 932, 936-37 
(5th Cir. 1978) (two cars, each equipped with citizens’ band radios, traveling fixed distance from each other 
in usually deserted area, with passengers of apparent Mexican descent attempting to hide from view; 
reasonable suspicion); United States v. Barnard, 553 F.2d 389, 391-92 (5th Cir. 1977) (two cars equipped 
with citizens’ band radios, traveling fixed distance apart at erratic speed; driver of heavily loaded trail car 
appeared nervous; reasonable suspicion).

224. United States v. George, 567 F.2d 643, 645 (5th Cir. 1978) (out-of-state vehicle traveling in remote 
border area of national park at unusual hour, with no camping equipment; insufficient suspicion to stop); 
see United States v. Gandara-Nunez, 564 F.2d 693, 695 (5th Cir. 1977) (per curiam) (car riding low in rear, 
indicating heavy load; reasonable suspicion); United States v. Payne, 555 F.2d 475, 477-78 (5th Cir. 1977) 
(vehicle traveling erratically on highway commonly used to transport aliens with heavy-duty shock 
absorbers, blacked-out rear windows, and appeared heavily loaded; stop valid). The characteristic mode of 
dress and hair style of persons who live in Mexico, and apparent Mexican ancestry, may contribute to 
reasonable suspicion, but alone are insufficient to justify an immigration stop. United States v. Brignoni- 
Ponce, 422 U.S. 873, 885-87 (1975). In the Ninth Circuit, tips about recent border crossings in the area may 
contribute to reasonable suspicion. United States v. Vasquez-Cazares, 563 F.2d 1329, 1331 (9th Cir. 1977) 
(per curiam) (description and license number of car matched those of vehicle that anonymous informant 
observed earlier being loaded with aliens), cert, denied, 434 U.S. 1021 (1978); United States v. Avalos- 
Ochoa, 557 F.2d 1299, 1302 (9th Cir.) (unverified tip combined with electronic detection of border 
crossing, nature of area, and sighting of group of people justified officer’s suspicion), cert, denied, 434 U.S. 
974 (1977).

225. United States v. Brignoni-Ponce, 422 U.S. 873, 881-82 (1975); Almeida-Sanchez v. United States, 
413 U.S. 266, 273 (1973).

226. 392 U.S. 1 (1968).
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many of these stops, of frisking the persons stopped for weapons.227 The Court 
in Terry held that probable cause is not necessary to conduct investigative 
stops if the officer reasonably suspects that criminal activity is afoot.228 
Furthermore, incident to such a stop the officer may conduct a pat-down 
search for weapons if he reasonably believes that the suspect is armed and 
dangerous.229 Such police activity is reasonable under the fourth amendment 
because society’s interests in effective crime control and in the protection of 
its police officers outweigh the limited intrusion authorized by Terry.230

Under the reasonable suspicion standards articulated in Terry the officer 
must be able to point to specific and articulable facts and rational inferences 
drawn therefrom that justify the stop or frisk.231 The reasonableness of the 
officer’s suspicions is measured objectively,232 and relevant to a determination 
of reasonable suspicion to stop are the location of the stop,233 the proximity of 
the stop to the time or place of a crime,234 the appearance of the suspect’s

227. Id. at 30.
228. Id. at 22.
229. Id. at 27; see United States v. Oates, 560 F.2d 45, 63 (2d Cir. 1977) (standard of suspicion for frisk 

not difficult to satisfy).
230. Terry v. Ohio, 392 U.S. 1, 22-24 (1968). Technically, the Court’s approval of stops simply for 

investigative purposes, when there is no suspicion of imminent danger, was dictum, because the Court 
expressly limited its holding to stops accompanying frisks for weapons. Id. at 19 n.16. Later cases, 
however, clearly elevate this dictum to the status of holding. See United States v. Brignoni-Ponce, 422 U.S. 
873, 880-81 (1975) (Terry and Adams establish that fourth amendment allows limited searches on less than 
probable cause); Adams v. Williams, 407 U.S. 143, 146 (1972) (Terry allows police to make reasonable 
investigative stops).

231. Terry v. Ohio, 392 U.S. 1, 21 (1968); see Adams v. Williams, 407 U.S. 143, 147 (1972) (facts 
transmitted to officer by reliable informant may justify Terry stop); United States v. Pelley, 572 F.2d 264, 
266 (10th Cir. 1978) (reliable informant’s tip corroborated by police observation of car matching 
description given in tip provided reasonable suspicion); United States v. Wylie, 569 F.2d 62, 66 (D C. Cir. 
1977) (customer’s suspicious behavior when attempting to make savings withdrawal provided reasonable 
grounds for suspicion only when coupled with inability to produce necessary bank identification), cert, 
denied, 435 U.S. 944 (1978); United States v. Gorin, 564 F.2d 159, 160-61 (4th Cir. 1977) (per curiam) (tip 
by person of unknown reliability; reasonable grounds for suspicion when informant in “position of 
substantial responsibility” and defendant matching description found seven blocks away), cert, denied, 434 
U.S. 1080 (1978); United States v. Montgomery, 561 F.2d 875, 880 (D.C. Cir. 1977) (defendant aroused 
officer’s suspicions by circling block and looking at police car; stop not justified). Not all contacts between 
police and citizens have to be based on reasonable suspicion. As long as a person stopped by the police 
reasonably believes he is free to go, police may detain him and ask permission to speak with him. Terry v. 
Ohio, 392 U.S. at 19 n.16, 34; United States v. Wylie, 569 F.2d at 67. Similarly, stops to enforce licensing 
and registration need not be based on any suspicion. United States v. Montgomery, 561 F.2d at 888. 
Random spot checks are valid if pursuant to established routine and not as a pretext for an investigatory 
stop. Id.

232. Terry v. Ohio, 392 U.S. 1, 21-22 (1968). The objective standard is whether “the facts available to 
the officer at the moment of the seizure or search ‘warrants a man of reasonable caution in the belief that 
the action taken was appropriate.” Id.

233. United States v. Brignoni-Ponce, 422 U.S. 873, 884 (1975) (proximity to border is one factor to be 
considered in determining whether roving border patrol has reasonable suspicion to stop vehicle); United 
States v. Constantine, 567 F.2d 266, 267 (4th Cir. 1977) (area’s disposition toward criminal activity is 
articulable fact), cert, denied, 435 U.S. 926 (1978); United States v. Bull, 565 F.2d 869, 871 (4th Cir. 1977) 
(per curiam) (stop justified when suspects, who were only persons observable in shopping area after stores 
closed, turned away when police car passed), cert, denied, 435 U.S. 946 (1978).

234. See United States v. Wright, 565 F.2d 486, 489 (8th Cir. 1977) (eight minutes after learning that 
robbery had been committed eight blocks away by two black men, police observed two black men who 
appeared nervous and drove erratically; reasonable suspicion to stop), cert, denied, 435 U.S. 974 (1978); 
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vehicle,* 235 and the appearance and behavior of the suspect.236 The Drug 
Enforcement Agency has developed a drug courier profile describing com
mon characteristics of drug smugglers,237 but the Sixth Circuit has held that 
matching the profile is only one circumstance relevant to reasonable suspicion 
and cannot by itself create articulable suspicion to support an investigative 
stop.238

United States v. Hall, 557 F.2d 1114, 1116 (5th Cir.) (suspect and car matched general description of those 
involved in robbery 20 minutes earlier in same vicinity; stop justified), cert, denied, 434 U.S. 907 (1977); cf. 
United States v. Shipp, 566 F.2d 528, 529 (5th Cir. 1978) (per curiam) (truck traveling at 4:00 a.m., loaded 
with new tires, in vicinity of oil supply business; no reasonable suspicion to stop because officer had heard 
only about thefts of oil field equipment in country).

235. See United States v. Gaines, 563 F.2d 1352, 1357-58 (9th Cir. 1977) (suspect’s car matched color, 
make, model, and license number of vehicle used in bank robbery; investigative stop valid).

236. See United States v. Garcia-Rodriguez, 558 F.2d 956, 964 (9th Cir. 1977) (truck twice diverted 
from declared destination, ultimately stopped at empty warehouse, and procession of vans observed 
entering and leaving warehouse; reasonable suspicion to stop van departing from warehouse), cert, denied, 
434 U.S. 1050 (1978).

237. Suspicious activities include the cash purchase of a round-trip ticket to a known drug distribution 
center by an individual carrying little or no luggage, the use of aliases, and nervous behavior. United States 
v. Craemer, 555 F.2d 594, 595 (6th Cir. 1977). Fitting the profile’s criteria alone does not constitute 
probable cause, but courts differ on the amount of additional evidence needed to meet the arrest and search 
standard. Compare id. at 596-97 (uncorroborated tip from reliable informant that suspect fitting drug 
courier profile had probably left town to “pick up some stuff’ did not indicate reliability of the 
information; no probable cause to search suspect’s suitcase upon return) with United States v. Chatman, 
573 F.2d 565, 567 (9th Cir. 1977) (per curiam) (suspect fitting drug courier profile tried nervously to 
conceal bulge in pocket; probable cause to arrest) and United States v. Pope, 561 F.2d 663, 669 (6th Cir. 
1977) (suspect meeting drug courier profile who flung briefcase at agent and threw bag of heroin into sewer 
while fleeing from clearly identified drug enforcement agent; probable cause to arrest).

238. United States v. Smith, 574 F.2d 882, 885-86 (6th Cir. 1978) (reputed drug dealer, who met most 
profile characteristics, and exhibited abnormal abdominal bulge; reasonable suspicion to stop); United 
States v. Canales, 572 F.2d 1182, 1187 (6th Cir. 1978) (defendant met drug courier profile and officers had 
specific information of his involvement in drug trade; stop justified); United States v. Pope, 561 F.2d 663, 
667 (6th Cir. 1977) (suspect fit drug courier profile, took flight when approached by officer; reasonable 
suspicion established). See also United States v. Oates, 560 F.2d 45, 56-63 (2d Cir. 1977) (suspect exhibited 
several characteristics of drug courier profile, had suspicious bulge in clothing; reasonable suspicion 
established).

239. Adams v. Williams, 407 U.S. 143, 146 (1972).
240. United States v. Brignoni-Ponce, 422 U.S. 873, 881-82(1975).
241. See United States v. Oates, 560 F.2d 45, 61 n.12 (2d Cir. 1977) (pat-down conducted pursuant to 

Terry stop justified by consent); cf. United States v. Canales, 572 F.2d 1182, 1184-85 (6th Cir. 1978) 
(suspect requested agents to search).

242. United States v. Short, 570 F.2d 1051, 1054-55 & n.7 (D.C. Cir. 1978) (not unduly burdensome to 
return subject who matched description of burglar to scene of crime two blocks away, when crime took 
place 15 minutes before stop).

243. Terry v. Ohio, 392 U.S. 1, 19 (1968); United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975); see 
United States v. Kennedy, 573 F.2d 657, 659-60 (9th Cir. 1978) (probing questions about suspect’s past 
criminal activity not warranted by suspicious activity justifying stop); United States v. Clabaugh, Nos. 77- 
2064, 77-2066, slip op. at 896 (9th Cir. Mar. 20, 1978) (per curiam) (minimal intrusion of police 
approaching suspect’s parked car justified by officer’s observation that he was apparently casing motels in 
preparation for burglary); United States v. Stevie, 578 F.2d 204, 207-08 (8th Cir. 1977) (stopping car and 

A Terry stop is permitted for the purpose of determining the identity of the 
detainee,239 asking the detainee to explain any suspicious circumstances,240 
requesting permission to search,241 and returning a suspect to the scene of a 
crime for identification by a victim.242 Failure to limit a search to the scope 
justified by the circumstances will invalidate the stop.243 This Term the 
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Supreme Court in Pennsylvania v. Mimms244 further defined the scope of a 
Terry stop, holding that after lawfully detaining a vehicle a police officer may 
order the driver to step out of the car without any particular suspicion that 
the person is dangerous.245 In a per curiam opinion the Court used the Terry 
balance of intrusiveness of the particular police procedure and the safety of 
the officer,246 and held that concern for the officer’s safety outweighed the 
inconvenience of being required to step out of a car.247

requesting identification reasonable after agent observed that suspects avoided communicating with each 
other, although apparent they were acquainted, and when agent learned that suspect signed auto rental 
form with known drug trafficker’s name), affd in relevant part, No. 77-1335, slip op. at 2 (Aug. 15, 1978) 
(en banc).

244. 434 U.S. 106 (1977) (per curiam).
245. Id. at 108.
246. See id. at 109-10.
247. Id. at 111. The dissent accused the Court of abandoning“ ‘the central teaching of this Court’s 

Fourth Amendment jurisprudence’—which has ordinarily required individualized inquiry into the 
particular facts justifying every police intrusion—in favor of a general rule covering countless situations.” 
Id. at 116 (Stevens, J., with Brennan & Marshall, JJ., dissenting) (quoting Terry v. Ohio, 392 U.S. 1, 21 
n.18 (1968)).

248. See United States v. Oates, 560 F.2d 45, 60-62 (2d Cir. 1977) (suspicious bulges in clothing of 
nervous individual returning from drug distribution center after short trip and without luggage; stop and 
frisk justified).

249. See United States v. Smith, 574 F.2d 882, 886 (6th Cir. 1978) (reasonable suspicion justified stop 
despite lack of grounds to justify frisk); United States v. Oates, 560 F.2d 45, 61 (2d Cir. 1977) (police must 
have reason to believe stopped suspect armed and dangerous before pat-down justified).

250. Terry v. Ohio, 392 U.S. 1, 27, 30 (1968); see United States v. Williamson, 567 F.2d 611, 612 (4th 
Cir. 1977) (frisk of defendant with suspicious bulge in clothing justified after police legally seized gun from 
companion); United States v. Oates, 560 F.2d 45, 62-63 (2d Cir. 1977) (bulges in clothing and dangerous 
nature of criminal activity involved justified frisk); cf. United States v. Simmons, 567 F.2d 314, 320 (7th 
Cir. 1977) (search of area within immediate control of companion of armed robbery arrestee reasonable).

251. Terry v. Ohio, 392 U.S. 1, 29-30(1968).
252. Id. at 29.
253. See United States v. Smith, 574 F.2d 882, 885, 886 & nn.13, 15 (6th Cir. 1978) (Terry stop need not 

be justified by belief suspect armed; subsequent search justified by consent); United States v. Short, 570 
F.2d 1051, 1055 (D.C. Cir. 1978) (heroin seized during valid Terry stop admissible if discovered during 
limited weapons frisk).

Factors validating an investigative stop may be sufficient to justify a 
subsequent search or frisk.248 The stop and the frisk are analytically separate, 
however, and each must be independently supported by reasonable suspi
cion.249 If an officer has a reasonable belief that the detained suspect is armed 
and dangerous, a pat-down weapons search of the suspect’s outer clothing 
may be conducted.250 If the frisk indicates that the suspect is armed, a further 
search is justified.251 A Terry frisk may only be used to search for weapons,252 
however, and unless evidence exists that the officer believed the defendant 
was armed and dangerous any search subsequent to a Terry stop must be 
justified on other grounds.253 Whether the detention of a suspect is a Terry 
stop or a full arrest requiring probable cause depends on an objective analysis 
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of the conduct of the officers.254 This term in United States v. Oates255 the 
Second Circuit held that a detention was a Terry stop, even though the officer 
subjectively intended to arrest the suspects and believed that he had probable 
cause to do so.256

Inventory Searches. Police may conduct warrantless routine inventory
searches of vehicles impounded as part of police community caretaking 
functions, or otherwise lawfully in police custody.257 In South Dakota v. 
Opperman25* the Supreme Court noted that because inventory searches are 
noninvestigative, neither the warrant nor the probable cause requirements of 
the fourth amendment are applicable.259 Inventory searches meet the fourth 
amendment standard of reasonableness as a class260 because they protect three 
legitimate community interests: The safety of the owner’s property, the 
defense of the police against damage claims, and the protection of the police 
from any dangerous items contained in the car.261 Each inventory search must 
nevertheless be shown to have been made pursuant to standard practice 
followed by the police department conducting the search.262 In addition, the 
search must actually have a noninvestigatory purpose; any evidence that the 
police are using the inventory rationale as a pretext to conduct a warrantless 
search for evidence of a crime will invalidate the search.263

254. See United States v. Smith, 574 F.2d 882, 886 n.15 (6th Cir. 1978) (agent’s request that suspect 
accompany him to office not “official coercion” constituting arrest when suspect voluntarily complied); 
United States v. Canales, 572 F.2d 1182, 1187 (6th Cir. 1978) (interrogation moved to indoor office at 
suspect’s suggestion not arrest); United States v. Greer, 566 F.2d 472, 473-74 (5th Cir.) (per curiam) 
(probable cause necessary for nine-hour detention and questioning at jail despite officer’s statement that 
suspect not under arrest), cert, denied, 435 U.S. 1069 (1978); United States v. Bull, 565 F.2d 869, 870 (4th 
Cir. 1977) (officer’s display of gun in effecting Terry stop when suspect wearing heavy jacket on warm night 
was not arrest), cert, denied, 434 U.S. 946 (1978); United States v. Thompson, 558 F.2d 522, 524 (9th Cir. 
1977) (officer’s display of weapon if suspect refuses to stop does not transform stop into arrest).

255. 560 F.2d 45 (2d Cir. 1977).
256. Id. at 58.
257. See South Dakota v. Opperman, 428 U.S. 364, 368-69, 373, 375-76 (1976) (upholding warrantless 

inventory search of car impounded for multiple parking violations); Cady v. Dombrowski, 413 U.S. 433, 
442-43 (1973) (upholding warrantless inventory search of car removed from accident scene and parked at 
private garage by police); United States v. Wade, 564 F.2d 676, 677 (5th Cir. 1977) (per curiam) (upholding 
warrantless inventory search of car impounded following driver’s arrest for driving without license).

258. 428 U.S. 364 (1976).
259. Id. at 370 n.5.
260. See id. at 369-70, 370 & n.5, 372-373.
261. Id. at 369. The dissent protested that the majority required no particularized inquiry into the facts 

of each inventory search to determine the relevancy of any of the three rationales. See id. at 389 (Marshall, 
J., with Brennan & Stewart, JJ., dissenting). In Opperman, for example, the Government conceded that 
there was no danger, state law absolved police from liability for negligence, and, if the search actually had 
been conducted to protect the owner’s valuables, the police should have attempted to locate the owner and 
should have given him the opportunity to refuse to consent to the search. Id. at 389-95 (Marshall, J., with 
Brennan & Stewart, JJ., dissenting); see United States v. Martin, 566 F.2d 1143, 1145 (10th Cir. 1977) 
(inventory search upheld despite absence of police liability for damage to car or contents).

262. See South Dakota v. Opperman, 428 U.S. 364, 374-76 (1976); United States v. Hellman, 556 F.2d 
442, 444 (9th Cir. 1977) (inventory search invalid because not routine practice of police department). This 
“factor [tends] to ensure that the intrusion will be limited in scope to the extent necessary to carry out the 
caretaking function.” South Dakota v. Opperman, 428 U.S. at 375.

263. See South Dakota v. Opperman, 428 U.S. 364, 370 n.5, 376 (1976) (procedure not pretext 
concealing investigatory police motive); United States v. Hellman, 556 F.2d 442, 444 (9th Cir. 1977)



358 The Georgetown Law Journal [Vol. 67:317

The Supreme Court has not precisely defined the scope of automobile 
inventory searches. In Opperman the Court held that the search of an 
unlocked glove compartment was reasonable,* 264 but did not decide whether 
searches of locked compartments would be permitted under the inventory 
search exception.265 This term the Tenth Circuit upheld a search of a locked 
automobile trunk,266 dismissing the fact that the compartment in Opperman 
had been unlocked, and finding the two sets of facts analogous by emphasiz
ing that in Opperman the car itself had been locked.267 In United States v. 
Edwards268 the Fifth Circuit held that pulling carpeting off the floor of an 
automobile went beyond the scope of an inventory search.269 There the court 
found that because it was unlikely that valuables or dangerous items would be 
found under the carpet, such an extensive search did not respond to any 
legitimate goal of an inventory search,270 and was therefore not justifiable.271 
The court found it significant that in Opperman the police did not enter the 
automobile’s locked trunk.272

(officer testified that he issued traffic citation to justify impoundment and subsequent investigatory search 
of car; search invalid as inventory search). But see United States v. Hall, 565 F.2d 917, 922 (5th Cir. 1978) 
(police had expectation that they would find contraband in vehicle; otherwise proper inventory search not 
invalidated).

264. 428 U.S. at 376 n.10.
265. See id. at 385 n.l (Marshall, J., with Brennan & Stewart, JJ., dissenting).
266. United States v. Martin, 566 F.2d 1143, 1145 (10th Cir. 1977).
267. Id.
268. 554 F.2d 1331 (5th Cir.), rehearing en banc granted, 554 F.2d 1341 (1977).
269. Id. at 1337-39.
270. Id. at 1337; see note 261 supra and accompanying text (discussion of goals of inventory searches).
271. 554 F.2d at 1338. Although the defendant did not argue that the inventory search was a pretext for 

an investigatory search, the court may have been influenced by the exploratory nature of the search. See id. 
at 1337 (describing search as exploratory). See also id. at 1339 & n.l (Gee, J., dissenting) (no contention 
that inventory search was pretext, but circumstances under which search conducted dubious).

272. 554 F.2d at 1338.
273. See United States v. Johnson, 572 F.2d 227, 229 & n.2, 234 (9th Cir. 1978) (upholding warrantless 

investigatory search carried out two weeks after inventory search that revealed no contraband and after 
information received that narcotics were hidden in car seized pursuant to forfeiture laws). Federal 
forfeiture statutes include provisions for the seizure and forfeiture of any vehicle used to transport 
contraband or controlled substances. See 21 U.S.C. § 881 (1976); 49 U.S.C. §§ 781, 782 (1970).

274. See United States v. La Vecchia, 513 F.2d 1210, 1216 (2d Cir. 1975) (upholding warrantless 
investigative search of car authorities could have seized pursuant to forfeiture laws).

275. United States v. Johnson, 572 F.2d 227, 234 (9th Cir. 1978); United States v. La Vecchia, 513 F.2d 
1210, 1216 (2d Cir. 1975).

276. 569 F.2d 1264 (3d Cir. 1977).
277. Id. at 1265 (agents suspected that box contained proceeds of bank robbery and admitted that search 

investigatory).
278. Id.

It does not appear to be necessary to determine the scope of a vehicle 
search if effected subsequent to its seizure under the federal forfeiture 
statutes,273 or pursuant to a belief that the vehicle was subject to such 
seizure.274 Under these circumstances an investigative search of the vehicle 
may lawfully be carried out.275 The Third Circuit in United States v. Diggs276 
addressed in dicta whether the inventory rationale can be applied to property 
other than automobiles.277 The court found that a warrant was necessary 
because agents were conducting an investigatory search of a locked box.278 
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The court noted, however, that if the police had been conducting an inventory 
search, “a warrantless search would seem to be authorized . . . .”279 280 281

279. Id. The Supreme Court has not specifically applied the inventory search rationale to property 
other than automobiles, but Chief Justice Burger noted that “[i]n circumstances involving non-criminal 
inventory searches, where probable cause to search is irrelevant, we have recognized ‘that search warrants 
are not required, linked as the warrant requirement textually is to the probable-cause concept.’” United 
States v. Chadwick, 433 U.S. 1, 10 n.5 (1977) (emphasis added) (quoting South Dakota v. Opperman, 428 
U.S. 364, 370 n.5 (1976)) (circumstances not limited to automobile searches).

280. 387 U.S. 523 (1967).
281. 387 U.S. 541 (1967).
282. See v. City of Seattle, 387 U.S. 541, 546 (1967) (commercial warehouse); Camara v. Municipal 

Court, 387 U.S. 523, 534 (1967) (residential dwelling); see Michigan v. Tyler, 98 S. Ct. 1942, 1950 (1978) 
(initial entry into burning building to determine cause of fire justified by exigent circumstances; subsequent 
entries were reasonable continuation of original entry; administrative warrant necessary to justify entries 
not classified as continuation of original entry; warrant supported by traditional showing of probable cause 
necessary to gather evidence for criminal prosecution); McMorris v. Alioto, 567 F.2d 897, 900 (9th Cir. 
1978) (administrative search includes limited weapons search of all persons entering state courthouse, as 
long as search not pretext for gathering evidence for criminal prosecution); United States v. Montgomery, 
561 F.2d 884, 885 (D.C. Cir. 1977) (administrative stops of vehicles to enforce licensing and registration 
statutes valid only if carried out in random, routine manner and not as pretext for investigative stop).

283. Camara v. Municipal Court, 387 U.S. 523, 539 (1967); see Marshall v. Western Waterproofing Co., 
560 F.2d 947, 950-51 (8th Cir. 1977) (building manager gave valid consent to inspection of defendant’s 
scaffolding; warrant not required).

284. Camara v. Municipal Court, 387 U.S. 523, 538-39(1967).
285. Id. at 537.
286. Id. at 538.
287. Id.
288. Id.; see Marshall v. Northwest Orient Airlines, Inc., 574 F.2d 119, 123 (2d Cir. 1978) (warrant 

based on previous violations of Occupational Safety and Health Act valid).
289. United States v. Biswell, 406 U.S. 311, 316 (1972).
290. Colonnade Catering Corp. v. United States, 397 U.S. 72, 77 (1970).

Administrative Compliance and Safety Inspections. The Supreme
Court established in Camara v. Municipal Court™ and See v. City of Seattle™ 
that administrative and safety inspections of residential or commercial 
dwellings must be conducted pursuant to a warrant,282 unless they fall within 
a recognized exception to the warrant requirement.283 The determination of 
probable cause for the issuance of an administrative warrant, however, is 
different from the probable cause determination in a criminal context284 
because of the interests served by administrative searches, their limited scope, 
and the historical judicial and public acceptance of such inspection pro
grams.285 Probable cause to issue a warrant exists when “reasonable legislative 
or administrative standards for conducting an area inspection are satisfied 
with respect to a particular dwelling.”286 These standards include the passage 
of time since the last inspection, the nature of the inspection, the nature of the 
building, and the condition of the area.287 Specific knowledge of code 
violations in the building to be inspected, however, is not required to support 
an administrative inspection.288

The Supreme Court has created an exception to the administrative warrant 
requirement in the case of businesses that are highly regulated by the federal 
government, such as the firearms289 or liquor290 industries. The nature of the 
industries falling within this exception is such that effective regulation 
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requires frequent unannounced inspections, and because those who choose to 
do business in these industries do so with full knowledge of the government’s 
authority, they therefore have a lesser expectation of privacy in their business 
premises.291 This Term in Marshall v. Barlow's, Inc.292 the Supreme Court 
held that section 8(a) of the Occupational Safety and Health Act of 1970, 
which authorizes warrantless searches of businesses covered by the Act, 
violates the fourth amendment.293 The Court rejected the argument that 
inspections by the Occupational Safety and Health Administration (OSHA) 
should come within the highly regulated business exception,294 observing that 
OSHA covers many businesses not previously regulated or licensed and 
therefore not among those with a long tradition of close government 
regulation.295 In the context of an OSHA inspection, for probable cause to 
exist it must be shown only that a specific business has been chosen for 
inspection on the basis of a general administrative plan for the enforcement of 
the Act.296

291. United States v. Biswell, 406 U.S. 311, 316, 317 ( 1972) (federal statute authorizes and defines scope 
of warrantless inspections; dealer knows purposes and limits of authority); see Colonnade Catering Corp. v. 
United States, 397 U.S. 72, 77 (1970) (forcible entry not authorized by regulatory scheme; inspection 
invalid); cf. United States v. Bradley, 571 F.2d 787, 789-90 (4th Cir. 1978) (limiting highly regulated 
business exception to searches expressly authorized by statute); United States v. Griffin, 555 F.2d 1323, 
1325 (5th Cir. 1977) (search of pharmacist’s records justified by actual consent when contracted with 
government to fill welfare prescriptions; not within Biswell exception).

There have been attempts to justify warrantless searches of a parolee’s residence by application of the 
highly regulated business exception. Arguably, the two situations are analogous because both highly 
regulated businesses and parolees have diminished expectations of privacy. Latta v. Fitzharris, 521 F.2d 
246, 250, 251 (9th Cir.) (diminished expectation of privacy of parolee while in constructive custody; search 
reasonable although supported by less than probable cause), cert, denied, 423 U.S. 897 (1975); see United 
States v. Bradley, 571 F.2d 787, 789-90 (4th Cir. 1977) (limiting highly regulated business exception; effect 
of government interest in supervision of parolee is to reduce amount of evidence required to support 
warrant); notes 20-23 supra and accompanying text.

292. 98 S. Ct. 1816 (1978).
293. Id. at 1827; see Occupational Safety and Health Act of 1970, § 8(a), 29 U.S.C. §§ 6657(a) (1976).
294. Id. at 1821-22.
295. Id. at 1821.
296. Id. at 1824-25 (no need to show violation exists on premises to be inspected; administrative plan 

derived from neutral sources including dispersion of employees in various industries across given area and 
desired frequency of searches in area division sufficient to support finding of probable cause).

297. 18 U.S.C. §§ 2510-2520(1976).
298. Id. § 2510(1), (2), (4), (5) (definitions of “wire” and “oral” communications, “intercept” and 

“electronic, mechanical, or other device”). Title III has survived constitutional challenges. See United 
States v. Diadone, 558 F.2d 775, 781 (5th Cir. 1977) (title III does not contravene constitutional 
safeguards), cert, denied, 434 U.S. 1064 (1978); United States v. Turner, 528 F.2d 143, 158-59 (9th Cir.) 
(Merrill, J.) (listing cases), cert, denied, 423 U.S. 992 (1975).

299. 18 U.S.C. §§ 2516, 2518 (1976). Section 2516 provides for application to a federal or state judge for 

ELECTRONIC SURVEILLANCE

Title III of the Omnibus Crime Control and Safe Streets Act of 1968297 
regulates the interception and disclosure of wire or oral communications 
through the use of electronic or mechanical devices.298 The statute sets out 
specific procedures that law enforcement officials must follow in obtaining 
and using evidence derived from electronic surveillance.299 Although states 
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may provide for higher standards,300 state statutes may be no less stringent 
than the minimum national standards established by title III.301 Evidence 
obtained in violation of higher state standards is admissible in federal court if 
obtained in compliance with the Constitution and title III.302 Title III also 
prohibits the interception and disclosure of wire or oral communications not 
otherwise authorized under the statute.303 Although this prohibition is 
explicit, this term the Fourth Circuit in United States v. Burroughs304 affirmed 
the acquittal of management employees of J.P. Stevens & Co. who had been 
prosecuted for bugging the motel room of union organizers, because the 
Government had not established any basis for federal jurisdiction.305 The 
court held that Congress had not expressly made it a federal crime for an 
individual to intercept an oral communication unless a federal nexus had been 
shown.306

an order authorizing the interception of wire or oral communications involving a variety of enumerated 
crimes. Id. § 2516. Section 2518 sets forth detailed procedures to be followed in carrying out an order 
authorizing the interception of wire or oral communications. Id. § 2518. The drafters of title III followed 
the constitutional guidelines established by the Supreme Court. S. Rep. No. 1097, 90th Cong., 2d Sess. 74- 
75, reprinted in [1968] U.S. Code Cong. & Ad. News 2112, 2153; see United States v. Katz, 389 U.S. 347, 
356 (1967) (wiretap application must show probable cause, be limited in scope, and provide subsequent 
notice to subjects); Berger v. New York, 388 U.S. 41, 58-59 (1967) (wiretap application must specify 
suspected crime with particularlity, show probable cause, be promptly executed, and be returned to court).

300. See United States v. Hall, 543 F.2d 1229, 1231 (9th Cir. 1976) (en banc) (federal act does not 
preclude states from enacting more restrictive wiretap statutes), cert, denied, 429 U.S. 1075 (1977); 18 
U.S.C. § 2516(2) (1976) (state judge may grant order in conformity with title III and applicable state 
statute).

301. 18 U.S.C. § 2515 (1976) (no evidence may be received in any state or federal proceeding if obtained 
in violation of title III); see United States v. Ford, 553 F.2d 146, 148 n.4 (D C. Cir. 1977) (dictum) (state 
statutes governing wiretapping and interception of oral communications must be at least as restrictive as 
title III); United States v. Hall, 543 F.2d 1229, 1241 (9th Cir. 1976) (en banc) (Koelsch, J„ with Ely & 
Hufstedler, JJ., dissenting) (state electronic surveillance statutes must meet title Ill’s minimum standards), 
cert, denied, 429 U.S. 1075 (1977); United States v. Marion, 535 F.2d 697, 702 (2d Cir. 1976) (title III 
supersedes less restrictive state statutes).

302. United States v. Testa, 548 F.2d 847, 856 (9th Cir. 1977) (evidence gathered in compliance with 
title III but in violation of California and Nevada statutes admissible in federal court); United States v. 
Hall, 536 F.2d 313, 327 (10th Cir.) (evidence gathered in violation of Oklahoma statute admissible), cert, 
denied, 429 U.S. 919 (1976). Title III does not, however, regulate the use of certain electronic devices 
whose effect is not to intercept communications. See notes 330-39 infra and accompanying text (pen 
registers); note 2 supra and accompanying text (electronic tracking devices); notes 351-54 infra and 
accompanying text (devices to detect fraudulent long-distance telephone practices).

303. 18 U.S.C. § 251 l(l)(a)-(d) (1976); see United States v. Jones, 542 F.2d 661, 673 (6th Cir. 1976) 
(interspousal immunity no bar to criminal liability of husband who tapped wife’s telephone and used fruits 
in divorce proceeding). But cf Anonymous v. Anonymous, 558 F.2d 677, 679 (2d Cir. 1977) (husband’s 
interception of wife’s calls presented purely domestic conflict to be decided by state courts; civil action 
properly dismissed).

Title III also provides criminal penalties for private citizens who manufacture, distribute, possess, or 
advertise any electronic, mechanical or other device knowing that the design of such device renders it 
useful primarily for the purpose of surreptitious interception of wire or oral communications. 18 U.S.C. § 
2512(l)(a)-(c) (1976); see United States v. Schweihs, 569 F.2d 965, 971 (5th Cir. 1978) (although 
homemade amplifier may have been built to detect which telephone lines used to transmit silent burglar 
alarm, design did not render it useful primarily for that purpose; conviction reversed).

304. 564 F.2d 1111 (4th Cir. 1977).
305. Id. at 1115. The defendants altered a telephone in the organizers’ motel room so that conversations 

in the room could be heard in other rooms through the motel’s internal telephone system. Id. at 1113.
306. Id. at 1115. The court held that some basis for federal jurisdiction is an essential element of 

prosecution for an oral interception under section 251 l(l)(a) because all other subsections of 2511 (1 )(a). 
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Orders for Electronic Surveillance. Before a judge may issue an order
for electronic surveillance, title III requires a showing of probable cause that a 
particular person307 has committed or is about to commit certain enumerated 
crimes,308 that the facilities to be monitored will be used in connection with 
the crime,309 and that communications concerning the crime will be inter
cepted.310 The applicant must disclose all previous applications for electronic 
surveillance involving the same persons, facilities, or places,311 and must 
enumerate all facts from which the authorizing judge can determine that 
other investigative techniques have failed, would fail, or would be too 

(b) require a showing of federal jurisdiction. 564 F.2d at 1115. Compare 18 U.S.C. § 251 l(l)(a) (1976) 
(prohibiting interception of wire or oral communication; no explicit basis for federal jurisdiction) with id. § 
251 l(l)(b)(i), (iv) (prohibiting use of device to intercept any oral communication when device affixed to or 
transmits signal through connection used in wire communication, or such use takes place on business 
premises affecting interstate commerce) and id. §2510(1) (defining wire communication as communication 
over facilities furnished or operated by common carrier for interstate or foreign communications). The 
court maintained that to rule otherwise would intrude upon traditional state criminal jurisdiction. 564 F.2d 
at 1115-16. The original indictment based on section 2511(1 )(b) had been dismissed and the government 
subsequently sought an indictment under section 251 l(l)(a). Id. at 1113.

This term the Second Circuit affirmed the dismissal of a civil damage suit brought by a wife who alleged 
that her ex-husband had intercepted her telephone conversations in violation of title III. Anonymous v. 
Anonymous, 558 F.2d 677, 679 (2d Cir. 1977). The case involved a child custody dispute; only the mother’s 
conversations with her daughter, who was in exclusive custody of and residing with the father, were 
recorded. Id. at 678. The court held that the case presented a purely domestic conflict to be handled by 
state courts and that the husband’s activities did not rise to the level of a violation of the federal statute. Id. 
at 679.

307. 18 U.S.C. § 2518(3)(a) (1976).
308. Id. § 2518(3)(a); see id. S 2516( 1 )(a)-(g) (listing crimes). The showing of probable cause necessary 

to support a wiretap order differs from that supporting a search warrant because different types of evidence 
are sought in each case. See United States v. Feldman, 535 F.2d 1175, 1180 (9th Cir. 1976) (probable cause 
that crime being committed and telephone being used in furtherance thereof sufficient to support wiretap 
order; search warrant requires probable cause to believe tangible evidence of crime on premises), cert, 
denied, 429 U.S. 940 (1977).

309. 18 U.S.C. § 2518(3)(d) (1976).
310. Id. § 2518(3)(b). The authorizing order must also recite these factors. Id. S 2518(4)(e), (5). This 

term one court indicated a reluctance to overturn an otherwise valid order solely because of a technical 
defect in the timing provision. United States v. Diadone, 558 F.2d 775, 777-78 (5th Cir. 1977) (judge failed 
to date wiretap order at time of signing, when order stamp-dated by clerk later on same day; no violation of 
requirement of specifying duration of authorized interception), cert, denied, 434 U.S. 1064 (1978). Compare 
United States v. Lamonge, 458 F.2d 197, 199 (6th Cir.) (duration of order unlimited on its face because 
date missing; violates title III), cert, denied, 409 U.S. 863 (1972) with United States v. Poeta, 455 F.2d 117, 
120-21 (2d Cir.) (original provision in order that permitted interception after first relevant conversation 
obtained stricken by mistake; subsequent interceptions not suppressed), cert, denied, 406 U.S. 948 (1972).

311. 18 U.S.C. § 2518(l)(c) (1976). The Fifth and Sixth Circuits have held that failure to disclose prior 
applications, orders, or interceptions violates title III only if the defendant were a named target in both the 
previous and present applications. United States v. Easterling, 554 F.2d 195, 196 (5th Cir. 1977) (per 
curiam) (defendant not named in present application; no violation); United States v. Sklaroff, 552 F.2d 
1156, 1160 (5th Cir. 1977) (defendant not named in prior application and order; no violation), cert, denied, 
434 U.S. 1009 (1978); United States v. Florea, 541 F.2d 568, 576 (6th Cir. 1976) (defendant’s name, 
residence, or phone number not identified in prior application; no disclosure required; no violation), cert, 
denied, 430 U.S. 945 (1977). The Eighth Circuit has stated that if the government voluntarily includes 
information about prior applications that name different parties but involve the same criminal activity, it 
must state all subsequent court actions that either suppressed or otherwise limited the use of information 
derived from those prior applications. United States v. Abramson, 553 F.2d 1164, 1169 (8th Cir.), cert, 
denied, 433 U.S. 911 (1977).
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dangerous.The requirement that other techniques be too dangerous is 
construed flexibly and courts have not required that electronic surveillance be 
considered the last resort in an investigation.313 Although a general statement 
that normal procedures usually fail in particular types of crimes alone is 
insufficient,314 such a statement may be included if supported by other facts.315 

Under title III the Attorney General or a designated Assistant Attorney 
General must authorize applications for surveillance orders.316 In general, 
courts have not interpreted title Ill’s authorization requirement strictly and 
have been reluctant to suppress evidence for violations of this provision 
alone.317 Moreover, the requirement that the government name in its applica
tion the person who will be the subject of the surveillance318 is a statutory,

312. 18 U.S.C. § 2518(l)(c), (3)(c) (1976).
313. See United States v. Kim, 577 F.2d 473, 477 (9th Cir. 1978) (four-month investigation fruitless 

because defendants moved center of large gambling operation three times to avoid detection; no 
requirement to exhaust all possibilities); United States v. Losing, 560 F.2d 906, 909-910 (8th Cir.) 
(exhaustive physical surveillance, extensive checks of records, actual drug purchase would not have 
revealed distribution network), cert, denied, 434 U.S. 969 (1977); United States v. Santarpio, 560 F.2d 448, 
452 (1st Cir.) (gambling essentially telephone crime, three-month investigation yielded insufficient 
information, and informants unwilling to testify; wiretap order granted), cert, denied, 434 U.S. 984 (1977); 
United States v. Sandoval, 550 F.2d 427, 429-31 (9th Cir. 1976) (judge properly authorized tap to gather 
otherwise unobtainable evidence against unidentified coconspirators, even though state had already 
gathered sufficient evidence to convict named defendant at time order granted), cert, denied, 434 U.S. 879 
(1977); S. Rep. No. 1097, supra note 297, at 101, reprinted at 2190 (whether conventional investigation 
would be unavailing should be matter of practical and common-sense analysis).

314. See United States v. DiMuro, 540 F.2d 503, 510-11 (1st Cir. 1976) (conclusory statement that 
normal investigative techniques generally unproductive in gambling operations insufficient), cert, denied, 
429 U.S. 1038 (1977); United States v. Kalustian, 529 F.2d 585, 589-90 (9th Cir. 1975) (conclusory 
statement that agent’s knowledge and experience convinced them of futility of normal investigative 
techniques insufficient).

315. United States v. Williams, 580 F.2d 578, 587-90 (D.C. Cir. 1978) (although some charges about 
gambling operations conclusory in nature, sufficient detailed information present; informants unwilling to 
testify, and five-year investigation unable to produce evidence sufficient to prosecute many principals in 
gambling operation); United States v. Diadone, 558 F.2d 775, 778 (5th Cir. 1977) (normal surveillance 
procedures usually fail in gambling investigations, conventional search techniques ineffective, and 
informants unwilling to testify), cert, denied, 434 U.S. 1064 (1978); United States v. Clerkley, 556 F.2d 709, 
713-15 (4th Cir. 1977) (gambling records scanty, difficult to interpret, easily destroyed; informants likely to 
fail), cert, denied, 98 S. Ct. 2830 (1978); United States v. Alfonso, 552 F.2d 605, 611 n.5, 611-12 (5th Cir.) 
(clandestine nature of gambling operation, informants’ refusal to testify, four-month investigation revealing 
no reliable witnesses; without electronic surveillance major controllers of gambling operation unlikely to be 
implicated), cert, denied, 434 U.S. 857 (1977); Circuits Note: 7976-7977 Term, supra note 1, at 301 n.354 
(listing cases).

316. 18 U.S.C. § 2516(1) (1976). See S. Rep. No 1097, supra note 297, at 97, reprinted at 2185 
(identification of authorizing official centralizes political responsibility). The Fifth Circuit held this term 
that an Acting Attorney General exercises the full powers of the Attorney General, including the power to 
delegate authority to seek wiretap orders. United States v. Diadone, 558 F.2d 775, 778-79 (5th Cir. 1977), 
cert, denied, 434 U.S. 1064 (1978).

317. See United States v. Chavez, 416 U.S. 562, 565 (1974) (misidentification of authorizing official not 
fatal if Attorney General in fact authorized applications); Circuits Note: 1976-1977 Term, supra note 1, at 
303 & nn.360-61 (listing cases). But see United States v. Giordano, 416 U.S. 505, 508 (1974) (failure of 
either Attorney General or specifically designated Assistant Attorney General to authorize application for 
wiretap requires suppression).

318. 18 U.S.C. § 2518( 1 )(b)(iv), (4)(a) (1976) (application and order, if granted, must include identity, if 
known, of person committing offense and whose communications are to be intercepted). 
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rather than a constitutional requirement, 31’ and violations of this requirement 
do not automatically require suppression.320

Although wiretaps may be installed without entry onto a suspect’s 
premises, the placement of electronic listening devices, or “bugs,” requires 
secret physical entry. Title III does not indicate whether such entries are 
permissible, but courts have approved them.321 The circuits are divided, 
however, over whether authorization for a secret entry is implied by an 
otherwise valid bugging order, or whether separate authorization for the 
break-in must be obtained. This year in United States v. Scafidi222 the Second 
Circuit held that separate entry authorization is not required, reasoning that 
in authorizing the use of an electronic listening device, the issuing judge 
implicitly authorized an entry to place the bug.323 The court maintained that

319. United States v. Donovan, 429 U.S. 413, 427 n.15 (1977); cf. United States v. Kahn, 415 U.S. 143, 
155 n.15 (1974) (fourth amendment requires description of place to be searched and person or property to 
be seized, not person from whom property will be seized). But see S. Rep. No. 1097, supra note 297, at 101, 
reprinted at 2190 (naming requirement reflects constitutional command of particularization).

320. See United States v. Donovan, 429 U.S. 413, 436-40 (1977) (government’s unintentional violation 
of the naming and postinterception notice requirements; suppression not required); United States v. Smith, 
565 F.2d 292, 294 (4th Cir. 1977) (government’s failure to name defendant in application despite naming 
him in affidavit; no violation of title III because at time of order defendant unrelated to conspiracy under 
investigation); United States v. Picone, 560 F.2d 998, 1001-02 (10th Cir. 1977) (government’s failure to 
name defendant despite probable cause excused; use of his name would have revealed identity of 
informants); United States v. Lee, 557 F.2d 540, 541 (6th Cir. 1977) (defendant named in affidavit, not in 
application or order; no suppression); United States v. Cabral, 554 F.2d 365 (9th Cir.) (known defendant 
not named in application; no invalidation of otherwise lawful authorization), cert, denied, 434 U.S. 870 
(1977).

321. See, e.g., United States v. Scafidi, 564 F.2d 633, 639 (2d Cir. 1977) (legislative intent and language 
of title III indicate courts empowered to permit surreptitious entries in proper cases and under proper 
procedures), cert, denied, 98 S. Ct. 2231 (1978); In re United States, 563 F.2d 637, 643 (4th Cir. 1977) 
(secret, trespassory placement of bugs constitutionally permissible under proper circumstances); United 
States v. Agrusa, 541 F.2d 690, 701 (8th Cir. 1976) (police may secretly and forcibly enter vacant business 
premises to plant bug pursuant to court order), cert, denied, 429 U.S. 1045 (1977). But cf. United States v. 
Ford, 553 F.2d 146, 170 (D.C. Cir. 1977) (court expressly declined to decide when, if ever, secret entries 
permitted under fourth amendment). Because most cases have involved commercial premises, it is unclear 
whether a different standard would apply to residential premises. See In re United States, 563 F.2d at 639 
(office in commercial building); United States v. Ford, 553 F.2d at 149 (retail store); United States v. 
Costanza, 549 F.2d 1126, 1129 (8th Cir. 1977) (front office of company); United States v. Agrusa, 541 F.2d 
at 693 (automobile body shop); United States v. Finozzo, 429 F. Supp. 803, 805 (E.D. Mich. 1977) 
(warehouse offices); United States v. Dalia, 426 F. Supp. 862, 866 (D.N.J. 1977) (business office), off d, 575 
F.2d 1344 (3d Cir. 1978). The issue has never been directly considered but the language of some opinions 
indicates that surreptitious entry onto residential premises may be suspect. See United States v. Constanza, 
549 F.2d at 1129 (front office of closed, locked office in early morning; entrance upheld, citing Agrusa); 
United States v. Agrusa, 541 F.2d at 697, 701 (business premises not entitled to same protection as homes 
under fourth amendment; legality of surreptitious entry limited to vacant business premises). But see 
United States v. Scafidi, 564 F.2d at 637 (although count based on bugging of apartment dismissed, no 
distinction made between business and residential premises). This term the Fourth Circuit held that to 
receive authorization for secret entry, the government need only show that the contemplated break-in is 
reasonable under all the circumstances, rejecting the district court’s holding that a showing of 
“paramount” or “compelling” justification for the secret entry was required. In re United States, 563 F.2d 
at 644-45 (reasonableness of break-in shown in part by government’s willingness to carefully limit time and 
manner of entry).

322. 564 F.2d 633 (2d Cir. 1977), cert, denied. 98 S. Ct. 2231 (1978).
323. Id. at 640. The dissent emphasized that the purpose of title III is to strictly supervise and control 

electronic surveillance and reasoned that the danger of injury to both officers and occupants inherent in a 
break-in warranted separate judicial authorization and careful delineation of the permissible manner of 
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it was the role of the proper police agency to determine the precise means of 
executing the order because the law enforcement agents would be better 
equipped than the court to determine the least intrusive method of entry.* 324 In 
contrast, the Fourth Circuit in In re United States325 held that a valid title III 
order to eavesdrop does not authorize entry to place the listening device and 
that separate authorization for entry is required.326 327 Whereas Scafidi and In re 
United States dealt with the necessity for separate authorization to break in, 
the District of Columbia Circuit in United States v. Ford321 considered the 
permissible scope of entries to plant devices328 and invalidated a bugging order 
that specifically authorized a break-in, but that did not limit the time, 
manner, or number of police entries over a period of forty days.329 The court 
held that the fourth amendment requires the scope and manner of the 
permitted intrusion to be consistent with the degree of probable cause.330

entry. Id. at 645 (Smith, J., dissenting); see United States v. Ford, 553 F.2d 146, 165 n.58 (D.C. Cir. 1977) 
(dictum) (to avoid dangerous confrontation between occupants and police, judge authorizing covert entries 
should set forth extent to which police officers may be armed).

324. 564 F.2d at 640 (to specify means of entry, judge might have to visit premises and order would have 
to contain explicit instructions on placement).

325. 563 F.2d 637 (4th Cir. 1977).
326. Id. at 644. The court set out three conditions for secret entry: The issuing judge must be told of the 

planned entry; the use of the bug and its secret placement must be the only effective tool for a satisfactory 
investigation; and the judge must specifically approve the entry plans. Id. The decision of the Fourth 
Circuit is consistent with the reasoning of an earlier decision in which the District of Columbia Circuit 
expressly refused to decide when, if ever, secret entries to plant bugs are reasonable under the fourth 
amendment. See United States v. Ford, 553 F.2d 146, 162, 170 (D.C. Cir. 1977) (because placement of 
listening device involves two separate fourth amendment interests—sanctity of private premises and 
conversational privacy—invasion of each right requires separate authorization, although both authoriza
tions may appear in the same warrant); cf. United States v. Agrusa, 541 F.2d 690, 696 n.13 (8th Cir. 1976) 
(dictum) (express authorization to enter premises in interception order; commending procedure but not 
deciding result in absence of such authorization), cert, denied, 429 U.S. 1045 (1977).

The judicial requirements for subsequent entries to repair, replace, or remove the devices parallel those 
that each particular court requires for the initial entry. In Scafidi, in which the court did not require 
separate authorization for break-in, the court also did not require of special authorization for re-entry. 
United States v. Scafidi, 564 F.2d 633, 640 (2d Cir. 1977) (subsequent entries for repair or battery 
recharging are for same purpose as originally authorized and do not pose any greater intrusion on privacy), 
cert, denied, 98 S. Ct. 2231-32 (1978). In Ford the court suggested that separate authorization was required 
for both initial and subsequent entries. 553 F.2d at 170 (judicial officer should authorize only those entries 
necessary to satisfy demonstrated governmental need).

327. 553 F.2d 146 (D.C. Cir. 1977).
328. Id. at 170 n.65.
329. Id. at 149-50, 155. The police obtained an order permitting them to place an undesignated number 

of listening devices in a shoe store suspected of being a narcotics distribution center. Id. at 148-49. The 
order did not restrict the time, manner, or number of police entries to plant devices over a forty-day period. 
Id. at 149-50, 170. Using the ruse of a bomb scare, the police evacuated the store during business hours and 
installed three devices. Id. at 149. When these bugs malfunctioned, the police used the same hoax in order 
to re-enter the store five days later and install two more devices. Id. at 150.

330. Id. at 169-70 (affidavits contained no allegations warranting multiple entries at any time by any 
means). In contrast, challenges to the validity of broad orders allowing entry onto business premises at any 
time or by any means have not been raised in cases before the Eighth Circuit.
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Although pen registers331 and card drops332 are not regulated by title 111,333 
the fourth amendment requires prior judicial authorization for monitoring 
calls by the use of a pen register.334 As a practical matter, after receiving 
judicial authorization the government must seek the assistance of the 
telephone company in order to install the devices. Although title III provides 
for court orders requiring a telephone company to assist with wiretapping,335 
it does not cover pen registers or other devices. This term the Supreme Court 
in United States v. New York Telephone Co.336 held that a district court can 
compel telephone companies to render assistance to government agents 
installing pen registers.337 The Court first held that district courts could 
authorize the installation of pen registers under rule 41(b) of the Federal 
Rules of Criminal Procedure, which authorizes courts to issue warrants for 
search and seizure of property.338 Second, the Court ruled that because the

331. A pen register is a device that records the numbers dialed from a monitored phone but neither 
intercepts the communication itself nor indicates whether any call is completed. United States v. Giordano, 
416 U.S. 505, 549 n.l (1974) (Powell, J., with Burger, C.J., Blackmun & Rehnquist, JJ., concurring in part 
and dissenting in part).

332. A card drop is a device that traces incoming calls. Michigan Bell Tel. Co. v. United States, 565 F.2d 
385, 387 (6th Cir. 1977).

333. See United States v. New York Tel. Co., 434 U.S. 159, 166 (1977) (pen registers not covered by title 
III); Michigan Bell Tel. Co. v. United States, 565 F.2d 385, 388 (6th Cir. 1977) (card drops and other 
devices to trace incoming calls not covered by title III). Title III defines the interception of wire or oral 
communications as the aural acquisition of a communication’s contents. 18 U.S.C. § 2510(4) (1976) 
(definition of intercept). Pen registers and card drops disclose only the telephone numbers that have been 
dialed to or from a monitored telephone and therefore do not intercept communications because they do 
not acquire the contents thereof. United States v. New York Tel. Co., 434 U.S. at 166-67; see 18 U.S.C. § 
2510(8) (1976) (contents defined as information concerning identity of parties or meaning of communica
tion).

334. See United States v. Giordano, 416 U.S. 505, 553-54 (1974) (Powell, J. with Burger, C.J., 
Blackmun & Rehnquist, JJ., dissenting in relevant part) (permissibility of pen register surveillance depends 
soley on compliance with fourth amendment); United States v. Southwestern Bell Tel. Co., 546 F.2d 243, 
245 (8th Cir. 1976) (same), cert, denied, 434 U.S. 1008 (1978); cf. United States v. New York Tel. Co., 434 
U.S. 159, 165 n.7 (1977) (declining to consider lower court’s holding that pen register use subject to fourth 
amendment because unchallenged by parties). See also United States v. Cox, 567 F.2d 930, 933 (10th Cir. 
1977) (separate order for pen register not required in conjunction with valid wiretap authorization), cert, 
denied, 435 U.S. 927 (1978).

335. 18 U.S.C. § 2518(4) (1976) (judicial order authorizing interception of oral or wire communication 
may direct communication common carrier to furnish information and assistance to applicant).

336. 434 U.S. 159 (1977).
337. Id. at 172. Prior to the Court’s decision, the Sixth Circuit reached the same result with regard to 

card drops, holding that upon a finding of probable cause, a court has power to compel assistance from the 
telephone company in installing the devices. Michigan Bell Tel. Co. v. United States, 565 F.2d 385, 389-90 
(6th Cir. 1977).

338. 434 U.S. at 168-69; see Fed. R. Crim. P. 41(b) (warrant may be issued to search for and seize any 
property that constitutes evidence of commission of crime, contraband, or property that is or has been used 
as means of committing crime). The Court reasoned that rule 41(b) is broad enough to encompass a search 
conducted by means of a pen register and a seizure of intangible evidence. 434 U.S. at 169. The Court also 
held that rule 57(b) of the Federal Rules of Criminal Procedure supports this broad reading of rule 41(b). 
Id. at 170; see Fed. R. Crim. P. 57(b) (if procedure not specifically considered by rule, court may proceed 
in any lawful manner). Finally, the Court noted that a contrary holding would be inconsistent with 
congressional intent because it would be incongruous to conclude that Congress intended to permit the 
actual interception of telephone conversations through wiretaps while prohibiting the use of pen registers 
to obtain much more limited information. 434 U.S. at 170. Three Justices, dissenting in part, maintained 
that rule 41 authorized searches and seizures of tangible property only and was never meant to confer 
general authority on district courts to issue warrants not otherwise prohibited by the fourth amendment. 



1978] Project: Criminal Procedure 367

pen register order was proper the district court had power under the All Writs 
Act* 339 to order the telephone company to assist in installing the pen 
register.340

Id. at 104 (Stevens, J., with Brennan & Marshall, JJ., dissenting in part).
339. 28 U.S.C. § 1651(a) (1976) (courts may issue all writs necessary or appropriate in aid of their 

respective jurisdictions).
340. 434 U.S. at 172 (order of district court would be consistent with intent of Congress in enacting All 

Writs Act). The Court maintained that the All Writs Act has been applied flexibly in the past and extends 
to persons in a position to frustrate the implementation of a court order. Id. at 173-74. The Court argued 
that the telephone company’s assistance was indispensable to the successful accomplishment of the district 
court’s order. Id. at 175. Four Justices, dissenting in part, contended that the All Writs Act was limited to 
authorizing actions of a court in aid of its duties and jurisdiction and that neither the majority opinion, nor 
any lower court decision, demonstrated how power to compel the assistance of the telephone company 
aided the jurisdiction of the district court. Id. at 189 (Stevens, J., with Brennan & Marshall, JJ., dissenting 
in part); id. at 178 (Stewart, J., dissenting in part).

341. See 18 U.S.C. §§ 2510(2), 2511(2), 2518(7) (1976) (no expectation of privacy; consent of one party 
to conversation; exigent circumstances). These statutory exceptions parallel the constitutional exceptions 
to the warrant requirement of the fourth amendment. See Schneckloth v. Bustamonte, 412 U.S. 218, 219 
(1973) (consent to search); United States v. White, 401 U.S. 745, 753 (1971) (simultaneous transmission 
and recording of suspect’s conversation with government agent); Chambers v. Maroney, 399 U.S. 42, 51 
(1969) (exigent circumstances).

342. 18 U.S.C. § 2511(2)(c) (1976); see United States v. Craig, 573 F.2d 455, 477 (7th Cir. 1977) 
(conversations of defendants recorded with informant’s consent admissible at trial; no distinction between 
statements contained in conversations recorded during commission of offense and statements recorded 
after offense occurred), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); Circuits Note: 1976-1977 Term, 
supra note 1, at 306 n.38O (listing cases).

343. 18 U.S.C. § 2510(2) (1976). Compare United States v. White, 401 U.S. 745, 750-52 (1971) (no 
expectation of privacy in conversation between defendant and government agent; transmission and 
recording of conversation permissible) with Katz v. United States, 389 U.S. 347, 351-53 (1967) (reasonable 
expectation that call from closed telephone booth would be private and not overheard by others; 
warrantless electronic surveillance invalid).

344. 18 U.S.C. § 251 l(2)(d) (1976); see United States v. Phillips, 564 F.2d 32, 34 & n.5 (8th Cir. 1977) 
(defendant’s conversation, taped by other party to obtain accurate record of conversation, obtained by 
government only after party was subpoenaed and not made for any criminal, tortious, or injurious purpose; 
perjury conviction affirmed), cert, denied, 435 U.S. 974 (1978).

345. 18 U.S.C. § 2518(7) (1976). Government officials must have grounds on which to base an 
emergency surveillance order and must apply for such an order within 48 hours after the interception. If 
the court denies the order, the interception violates title III. Id.

Warrantless Electronic Surveillance. The government need not obtain
a court order authorizing the interception of communications if the planned 
surveillance falls within one of several exceptions to title Ill’s requirement of 
court authorization.341 The government may conduct warrantless electronic 
surveillance if one party to the conversation consents342 or if the speaker has 
no reasonable expectation of privacy in his conversation.343 Under title III a 
person not acting under color of law may, without a court order, intercept a 
communication to which he is a party provided the interception is not for the 
purpose of any criminal, tortious, or other injurious act.344 Warrantless 
interceptions are also permitted in emergencies involving conspiratorial 
activities that threaten national security or that are characteristic of organized 
crime, if circumstances require the government to intercept the communica
tion before it can obtain the order.345
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Switchboard operators and employees of communications common car
riers346 may intercept, disclose, or use communications in the normal course 
of their employment.347 This term the Fifth Circuit in United States v. 
Savage348 held that a motel switchboard operator’s inadvertent overhearing of 
a guest’s telephone conversation that related to criminal activity, and the 
subsequent disclosure of that conversation to a police officer, did not violate 
title III.349 The court reasoned that receiving incoming telephone calls for 
guests was a necessary incident to the switchboard operator’s services and 
that the interception and disclosure were within the normal course of 
employment.350 The evidence of the intercepted communication was therefore 
admissible under title III.351 352 Under title III a communications common 
carrier may also intercept communications without a court order if the 
interception is necessary to render service to or to protect the property rights 
of the carrier,353 but courts require the telephone company to limit itself to the 
use of reasonable procedures. The courts have sanctioned the use of pen

346. 18 U.S.C. § 2510(10) (1976) (any person engaged for hire in interstate or foreign communications 
by wire or radio).

347. Id. § 251 l(2)(a)(i) (employee must be engaged in activity that is a necessary function of his 
employment).

348. 564 F.2d 728 (5th Cir. 1977).
349. Id. at 731-32. The switchboard operator in Savage put an incoming call through to the defendant’s 

room and remained on the line for approximately 10 seconds, during which time she heard suspicious parts 
of the conversation. Id. at 730. After reporting this conversation to a police officer, she listened in on a 
subsequent call, apparently at the officer’s urging, and then handed the headset over to the officer himself. 
Id. This second conversation was suppressed in the lower court and was not an issue on appeal. Id. at 731.

350. Id. at 731-32; see 18 U.S.C. § 251 l(2)(a)(i) (1976) (switchboard operator may intercept, disclose, or 
use communications in normal course of employment while engaged in any activity that is necessary 
incident to rendering service).

351. 564 F.2d at 731-32. The Savage court, noting that the switchboard operator was seventy-three years 
old and that her reactions were not “the same as O.J. Simpson’s,” found that the ten second interception 
was inadvertent. Id. at 732. The court stated that an alternative ground for support of the lower court’s 
admission of the conversation was that title III does not make inadvertent intercepts unlawful. Id.; see 18 
U.S.C. § 251 l(l)(a) (1976) (unlawful to willfully intercept wire or oral communication).

352. 18 U.S.C. § 2511 (2)(a)(i) (1976). Communication common carriers, however, may not use service
observing or random monitoring except for mechanical or quality control checks. Id.
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registers,353 snifters,354 and other devices when accompanied by strict proce
dures to minimize any necessary intrusion.355

Title III preserves the President’s constitutional power to protect national 
security against foreign threats.356 The Supreme Court has held that this 
provision of title III does not sanction warrantless electronic surveillance of 
domestic organizations, even if such organizations pose a national security 
threat.357 In a corollary to that holding, the District of Columbia Circuit has 
held that the national security exemption does not authorize warrantless 
surveillance of domestic organizations whose activities within the United 
States threaten to cause foreign retaliation against United States citizens 
residing abroad.358 Congress has recently passed amendments to title III that

353. See Hodge v. Mountain States Tel. & Tel. Co., 555 F.2d 254, 256-57 (9th Cir. 1977) (telephone 
company’s use of pen register in investigating plaintiffs obscene phone calls did not violate the fourth 
amendment or title III). Although common carriers may use pen registers without a warrant, the 
government may only use them with prior judicial authorization. See note 333 supra and accompanying 
text.

354. See United States v. Bowler, 561 F.2d 1323, 1325 (9th Cir. 1977) (telephone company’s use of a 
snifter to monitor telephone of defendant, who was suspected of using blue box to circumvent long distance 
billing; not random monitoring in violation of title III). A “blue box” emits a 2600 cycle tone, the 
frequency used by the telephone company to control long distance billing; a snifter registers the number of 
times a 2600 cycle tone is sent across a line but does not record the number called nor the contents of any 
communications made. United States v. Bowler, 561 F.2d at 1325 & n.4; see United States v. Harvey, 540 
F.2d 1345, 1347 (8th Cir. 1976) (blue box emits 2600 cycle tone so caller can place long distance calls 
without detection).

Snifters and similar devices are used by the telephone company to combat the circumvention of long 
distance billing procedures. Pen registers are used in investigating a wide range of criminal activity, 
including illegal gambling and kidnapping, because they record all numbers dialed from a particular phone. 
They are, however, incapable of detecting the 2600 cycle tone emitted by the devices used to defraud the 
telephone company. Courts have approved other devices similar to snifters, including the TTS 176, CMC 
2600, and Hekemian devices. See United States v. Cornfeld, 563 F.2d 967, 968-70 (9th Cir. 1977) (per 
curiam) (CMC 2600 and Hekemian approved), cert, denied. 435 U.S. 922 (1978); United States v. Clegg, 
509 F.2d 605, 608-10 (5th Cir. 1975) (TTS 176 approved).

355. See United States v. Cornfeld, 563 F.2d 967, 970 (9th Cir. 1977) (per curiam) (frequency recording 
device, with limited use of tape recorder to identify parties unlawfully using blue box; reasonable method to 
protect telephone company’s property from fraud), cert, denied, 435 U.S. 922 (1978); United States v. 
Harvey, 540 F.2d 1345, 1350-52 (8th Cir. 1976) (when telephone company took strict measures to 
minimize any invasion of privacy and more than one person using blue box, use of Hekemian device and 
recording of first one or two minutes of every call for six-week period reasonable); United States v. Auler, 
539 F.2d 642, 646 (7th Cir. 1976) (telephone company must limit itself to use of 2600 cycle detectors or 
similar devices or recording first few minutes of conversation), cert, denied, 429 U.S. 1104 (1977). See 
generally Kleinfeld, The Myriad Faces of Fraud on the Phone, N.Y. Times, Mar. 27, 1978, § D, at 1, col. 2. 
(describing various methods used to defraud telephone company).

356. 18 U.S.C. § 2511(3) (1976).
357. United States v. United States Dist. Court, 407 U.S. 297, 320-21 (1972). The Supreme Court did 

not resolve the question of whether warrantless wiretapping of foreign powers or their agents, inside or 
outside of the United States, would be constitutional. Id. at 308, 322. The courts of appeals had interpreted 
title III to give the Executive the power to conduct warrantless surveillance while gathering foreign 
intelligence or dealing with foreign agents. United States v. Butenko, 494 F.2d 593, 603-08 (3d Cir.) 
(warrant not required when gathering foreign intelligence information because President must protect 
country from foreign aggression, sabotage, and espionage), cert, denied, 419 U.S. 881 (1974). Congress has 
since imposed a warrant requirement on most foreign intelligence surveillance. See note 359 infra.

358. See Zweibon v. Mitchell, 516 F.2d 594, 609, 614 (D.C. Cir. 1975) (Jewish Defense League activities 
against Soviet facilities in United States alleged to threaten Americans living in Moscow), cert, denied, 425 
U.S. 994 (1976). The Zweibon court suggested that, in the absence of exigent circumstances, warrantless 
wiretapping should not be conducted even in the area of foreign affairs, indicating that it would eliminate 
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would require warrants for most surveillance conducted within the United 
States for foreign intelligence purposes.* 359

the national security exemption altogether. Id. at 651.
359. See Foreign Intelligence Surveillance Act of 1978, Pub. L. No. 95-511 (repealing title Ill’s national 

security exemption). The Act requires that the government submit an application, approved by the 
Attorney General, to one of several specifically designated federal judges, indicating that the target of the 
wiretap is a foreign power or its agent and that the facilities to be tapped are being used by that foreign 
power or agent. Id. § 104(a)(4). The application must also include a certificate, signed by the Assistant to 
the President for National Security Affairs or a similarly designated executive branch official, showing that 
such information is foreign intelligence information that cannot reasonably be obtained by normal 
investigative procedures. Id. § 104(a)(7). The Act does not require a warrant for interception of 
communications transmitted by means of communications used exclusively between foreign powers or for 
the acquisition of certain technical intelligence information. Id. § 102(a)(1)(A). See generally Overseeing, 
Not Just Overhearing, N.Y. Times, Mar. 22, 1978, at 32, col. 1 (standard for authorizing various types of 
foreign intelligence wiretaps should be related to conduct under investigation).

360. 18 U.S.C. § 2518(5) (1976) (every order and extension shall contain minimization provision). Title 
Ill’s minimization requirements do not mandate that the interception terminate immediately upon first 
obtaining the type of communication sought. Id. § 2518(l)(d), (4)(e) (order may authorize continued 
monitoring if supported by probable cause that communications of same type will recur).

361. 436 U.S. 128 (1978).
362. Id. at 135-36 (subjective intent of officer irrelevant). The Scott decision adopted and articulated the 

pragmatic approach to the minimization requirement previously taken by the circuit courts. See United 
States v. Kim, 577 F.2d 473, 483 (9th Cir. 1978) (record disclosed that conversation at issue contained both 
pertinent and nonpertinent information; no violation of minimization requirement); United States v. 
Rotchford, 575 F.2d 166, 170, 173 (8th Cir. 1978) (order limited surveillance to Saturdays and Sundays for 
one of two taps authorized and contained general directive that agents take steps to minimize; no violation 
of requirement); United States v. Losing, 560 F.2d 906, 908-09 & n.l (8th Cir.) (government’s showing 
tested in a “practical and common sense fashion”; intercepting most calls for two to three minutes to 
determine relevance to investigation; no violation of minimization provision where large number of of 
persons under investigation and rapid identification of voices difficult), cert, denied, 434 U.S. 969 (1977); 
United States v. Diadone, 558 F.2d 775, 779 (5th Cir. 1977) (despite numerous violations of terms of order 
designed to ensure minimization, defendant’s motion to suppress properly denied), cert, denied, 435 U.S. 
1064 (1978); United States v. Clerkley,'556 F.2d 709, 716 & n.5 (4th Cir. 1977) (despite continuous 
electronic eavesdropping over three-week period, because conversations coded and far-flung gambling 
operation involved many unknown individuals, no violation of minimization requirements), cert, denied. 98 
S. Ct. 2830 (1978); cf. United States v. Cox, 567 F.2d 930, 933 (10th Cir. 1977) (overly restrictive 
interpretation of minimization requirement could impede investigation of organized crime), cert, denied, 
435 U.S. 927 (1978).

In Diadone the order restricted monitoring to pay phones in a restaurant and permitted interception of 
only those calls to which the defendant was a party. 558 F.2d at 779. Despite 92 violations of these 
requirements, the Fifth Circuit held that defendant’s motion to suppress was properly denied because the 
Government demonstrated that it was difficult to tell whether defendant was in the restaurant, defendant 
had left on several occasions without being observed, the phones were located in places that were difficult 
to observe, the agents had unexpected difficulty in identifying defendant’s voice, and that these difficulties 
were communicated to the authorizing judge in reports every five days. Id.

Statutory Postauthorization Duties. Under title III government officials
who conduct electronic surveillance have four postauthorization duties. First, 
law enforcement agents must minimize the interception of communications 
unrelated to the crime under investigation.360 This Term the Supreme Court 
in Scott v. United States361 held that to determine compliance with the 
minimization requirement, a court must objectively assess the reasonableness 
of the intercepting officer’s actions in light of the facts and circumstances 
confronting him at the time of interception.362 The Court indicated that 
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criteria for objectively evaluating the reasonableness of the officer’s actions 
include the percentage of intercepted calls unrelated to the investigation, the 
nature of the crime under investigation, the location of the facilities to be 
tapped, and the point in time during the authorized period when the 
interception was made.363 In Scott the government intercepted almost every 
call made over the target facilities during the course of a court-ordered 
wiretap issued in connection with a narcotics investigation.364 Nevertheless, 
the court affirmed the defendants’ convictions, holding that the government’s 
failure to make any good faith effort to minimize did not require suppression 
because the minimization requirement, objectively viewed under all of the 
circumstances, had been satisfied.365

Title Ill’s second postauthorization requirement is that agents who 
intercept communications relating to offenses other than those named in the 
court order must make a subsequent application to the court before such 
evidence may be used in a judicial proceeding.366 This term the Second Circuit

363. 436 U.S. at 139-41 (percentage of intercepted nonpertinent calls alone insufficient indication of 
failure to minimize). The Court did not address the question of whether, given a violation of the 
minimization requirement, a criminal defendant has standing to mount a minimization challenge based on 
the interception of conversations to which he was not a party. Id. at 135 n.10. The Court also left open the 
question of whether a violation of the minimization requirement required suppression of all conversations 
or whether only those taken in violation of the minimization requirement should be suppressed. Id. The 
courts of appeals that have considered the issue have not reached uniform results. See United States v. 
Vento, 533 F.2d 838, 861-62, 862 n.77 (3d Cir. 1976) (noting conflict in circuits over extent of suppression; 
tapes not suppressed because of substantial compliance with minimization requirements). Compare United 
States v. Principie, 531 F.2d 1132, 1139-41 (2d Cir. 1976) (full suppression of calls intercepted outside 
period specified in order; refusal to suppress information obtained legally under terms of order), cert, 
denied, 430 U.S. 905 (1977) with United States v. George, 465 F.2d 772, 775 (6th Cir. 1972) (evidence 
secured without regard to limitations specified in wiretap order; all conversations suppressed).

364. 436 U.S. at 132. Only forty percent of the intercepted calls were narcotics related, and the agents 
conducting the surveillance, although aware of title Ill’s minimization requirement, made virtually no 
effort to minimize interception of conversations unrelated to the crime under investigation. Id. Because 
many of the nonpertinent calls were short and their relevance to the investigation was difficult to 
determine, the Court reasoned that the agents were not expected to know that such calls should not be 
intercepted prior to their termination. Id. at 141-42.

365. Id. at 137. The Court indicated that its holding was consistent with fourth amendment cases 
holding that an officer’s subjective intent during searches and seizures will not invalidate the action taken 
as long as the circumstances, viewed objectively, justify that action. Id. at 137-38; see United States v. 
Robinson, 414 U.S. 218, 236 (1973) (search incident to arrest valid despite arresting officer’s lack of fear for 
personal safety). The dissenters maintained that the majority opinion disregarded the explicit congressional 
mandate that wiretaps be conducted so as to minimize the interception of communications not related to 
the investigation. 436 U.S. at 145 (Brennan, J., with Marshall, J., dissenting); see 18 U.S.C. § 2518(5) 
(1976) (every order and extension shall contain minimization provision). Second, the dissent argued that it 
was unacceptable to substitute the government’s post hoc conjecture about what would have constituted 
good judgment for the agent’s judgment during the period of interception. 436 U.S. at 145 (Brennan, J., 
with Marshall, J., dissenting). Finally, the dissenters contended that the majority’s holding permitted 
government agents to flout the duty imposed on them by title III, and thus converted the mandatory 
language of title III regarding minimization to a “precatory suggestion.” Id. at 145-46.

366. 18 U.S.C. § 2517(5) (1976) (court must find on subsequent application that contents taken in 
compliance with title III). The Fifth Circuit has held that when conversations intercepted pursuant to 
lawful electronic surveillance are used to question a grand jury witness regarding a crime named in the 
order, the fact that the government subsequently obtained a disclosure order for evidence of other offenses 
seized in the interception did not make the interception and resulting interrogation illegal retroactively. 
United States v. Campagnuolo, 556 F.2d 1209, 1215 (5th Cir. 1977) (wiretap authorized to establish 
violation of one gambling statute on which defendant questioned; prosecutor subsequently sought and 
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in United States v. Masciarelli^ held that when a judge received in an interim 
report material facts regarding a crime not named in the order, and approved 
continuation of the surveillance, the authorization for the continuation was 
sufficient approval to satisfy title III.* 367 368 The court conceded that under its 
own369 and other courts’ decisions370 supplemental court approval must be 
given even when, as in the instant case, a single conversation related both to 
an offense named in the wiretap order and to another, unnamed offense.371 
The court reasoned, however, that nothing in title III requires that the 
supplemental authorization be express rather than implied372 and held that a 

received disclosure order for evidence received in original wiretap demonstrating violations of other 
gambling statutes; interrogation lawful). See generally Circuits Note: 1975-1976 Term, supra note 1, at 254 
& n.282 (title Ill’s provision creates statutory plain view doctrine). Evidence of crimes other than those 
named in the original order may be included in an application for a subsequent wiretap. United States v. 
Johnson, 539 F.2d 181, 187-88 (D.C. Cir. 1976) (evidence of gambling derived from narcotics tap used as 
basis for subsequent gambling tap), cert, denied, 432 U.S. 907 (1977); cf. United States v. Fury, 554 F.2d 
522, 531-32 (2d Cir.) (failure to seal tapes does not bar use of evidence from that wiretap in application for 
subsequent wiretap), cert, denied, 432 U.S. 910 (1977). Title III requires that the government seek an 
amendment to an original wiretap order as soon as practicable. 18 U.S.C. § 2517(5) (1976); see United 
States v. Brodson, 528 F.2d 214, 216-17 (7th Cir. 1975) (failure to seek amendment until just prior to trial 
resulted in dismissal of indictment).

Even if violations are clear, courts have applied strictly the procedural requirement that challenges to an 
indictment based on this section of title III must be raised at or before trial. See United States v. Cox, 567 
F.2d 930, 932 (10th Cir. 1977) (district court properly denied federal habeas corpus petition based on 
disclosure of evidence of other crimes to grand jury prior to authorization by judge; challenge to grand jury 
proceeding waived if not raised before trial), cert, denied, 435 U.S. 927 (1978); United States v. Rabstein, 
554 F.2d 190, 194 (5th Cir. 1977) (refusing to decide whether title III violated when grand jury returns 
indictment for two offenses named in wiretap order and for one offense not named in order, and 
government has not sought court order for disclosure; failure to raise challenge at or before trial constitutes 
waiver of issue); cf. Fed. R. Crim. P. 12(b)(2) (challenge to indictment must be raised before trial).

367. 558 F.2d 1064 (2d Cir. 1977).
368. Id. at 1067-69. The federal crime named in the order was operating a gambling business in violation 

of state law. Id. at 1066; see 18 U.S.C. § 1955 (1976) (prohibiting gambling business that violates state law, 
involves five or more persons and remains in continuous operation for more than 30 days or has gross 
revenue of $2,000 in any day). The grand jury, however, returned both a section 1955 indictment and an 
indictment charging interstate transmission of gambling information. 558 F.2d at 1065-66; see 18 U.S.C. § 
1084 (1976) (forbidding knowing use of wire communication facility for transmission in interstate 
commerce of bets or information assisting in placing of bets). The defendants moved to dismiss the section 
1084 indictment on the ground that the intercepted conversation related to a violation that had not been 
specified in the interception order and that the government had failed to obtain judicial approval required 
by title III for the use of evidence in a prosecution for an offense not named in the order. 558 F.2d at 1066.

369. See United States v. Marion, 535 F.2d 697, 704 (2d Cir. 1976) (supplemental authorization 
required for evidence relating to offense not specified in order). The Marion court observed that its ruling 
would not hamper the government's law enforcement efforts because wiretap applications are routinely 
granted. Id. at 707. In 1974 state and federal courts approved 99.67% and 100%, respectively, of al! 
wiretap applications. Id. at 707 n. 19. See also Wicker, A Law That’s Too Nearly No Law at All, N.Y. Times, 
July 15, 1977, § A, at 23, col. 1 (of 5563 wiretap applications made to state and federal judges from 1969 
through 1976, only 15 rejected).

370. See United States v. Brodson, 528 F.2d 214, 216 (7th Cir. 1975) (interstate transmission of 
wagering information not sufficiently related to operation of illegal gambling business to obviate need for 
amendment of original order).

371. 558 F.2d at 1067. The Government argued that it was not necessary to obtain prior judicial 
approval for use of the intercepted conversation because it did relate to the offense named in the original 
order, and Congress intended section 2517(5) to apply only to offenses not related to those named in the 
order. Id. The court intimated that were this a case of first impression, the government’s reasoning would 
prevail. Id.

372. Id. at 1068; see United States v. Tortello, 480 F.2d 764, 781-83 (2d Cir. 1973) (implied 
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satisfactory authorization had been implied by the judge’s continuation of the 
wiretap.373

authorization satisfied requirement of § 2517(5); judge renewed wiretap order on basis of affidavit setting 
forth conversations relating to unspecified securities fraud scheme), cert, denied. 414 U.S. 866 (1974).

373. 558 F.2d at 1069. The Masciarelli court noted that the judge, prior to authorizing continuation of 
the tap, had been informed in detail of the conversation involving the interstate transmission of wagering 
information. Id. at 1067. It was therefore unnecessary for the government to specify the statute by number 
in its report. Id. at 1068. The court was apparently unswayed by the fact that the district judge authorizing 
the continuation did not believe he had authorized use of the conversations in a prosecution for the 
unnamed offense and had subsequently dismissed the indictment on that count. Id. at 1066.

374. 18 U.S.C. § 2518(8) (1976) (sealing of tapes or satisfactory explanation of failure to seal are 
preconditions to admission of contents into evidence in criminal proceeding). After sealing, applications 
and orders may be disclosed upon a showing of good cause. Id. § 2518(8)(b). Such rulings, however, need 
not be made by the issuing judge. Id.

Slight deviations from the literal wording of section 2518(8) will not require suppression. In re Special 
February, 1977 Grand Jury, 570 F.2d 674, 679 (7th Cir.) (per curiam) (authorizing judge unavailable; 
presentation of tapes to another judge for sealing does not violate title III), cert, denied, 98 S. Ct. 3089-90 
(1978). When extensions of a wiretap order are granted, the tapes need not be sealed at the expiration of the 
original order, but must be sealed by the end of the surveillance period. See United States v. Scafidi, 564 
F.2d 633, 641 (2d Cir. 1977) (gap between original order and extension considered one period of time), cert, 
denied, 98 S. Ct. 2231 (1978); United States v. Fury, 554 F.2d 522, 533 (2d Cir.) (original order with two 
30-day extensions considered one period of time), cert, denied, 433 U.S. 910 (1977). The Fury court noted 
that the government should consider sealing the tapes after the expiration of each order and extension 
because such a practice would not impose a severe burden. 544 F.2d at 533. When the tapes are lengthy, 
summaries made from duplicate tapes may be introduced at trial, provided that the original tapes have 
been properly sealed. United States v. Denton, 556 F.2d 811, 815-16 (6th Cir.) (original tapes properly 
sealed; no violation of title III in introducing summaries at trial if defendant had opportunity to listen to 
original and summary tapes before trial and to cross-examine government witnesses at trial), cert, denied, 
434 U.S. 892 (1977).

375. 18 U.S.C. § 2518(8)(a) (1976). To provide guidelines for its district judges, the Sixth Circuit has 
specified procedures to be followed in the sealing and storing of tapes made pursuant to wiretap 
authorizations. United States v. Abraham, 541 F.2d 624, 628-29 (6th Cir. 1976) (recordings to be placed in 
identified sealed cartons locked in metal containers to be stored in limited access area controlled by court- 
designated custodian who shall maintain inventory of recordings and log of persons entering area; removal 
of tapes by court order only).

376. United States v. Gigante, 538 F.2d 502, 507 (2d Cir. 1976). In Gigante the sealing of the tapes 
occurred eight to twelve months after the wiretap orders expired. Id. at 504. Emphasizing that the sealing 
requirement is a central part of the statutory scheme, the court found that suppression was warranted 
although the defendants were unable to show any evidence of tampering with the tapes. Id. at 505. The 
Second Circuit expressly adopted the reasoning of the dissent in an earlier Third Circuit case. Id. at 507; see 
United States v. Falcone, 505 F.2d 478, 485-88 & 486 n.5 (3d Cir. 1974) (Rosenn, J., dissenting) (to avoid 
suppression, government must explain why sealing requirement of title III not met immediately; any other 
rule would undercut statutory purpose of ensuring reliability of recordings), cert, denied, 420 U.S. 955 
(1975).

377. See United States v. Scafidi, 564 F.2d 633, 641 (2d Cir. 1977) (delay of seven days satisfactorily 

The third major postauthorization duty is sealing. Upon termination of the 
surveillance period, the government must present the tapes, applications, and 
orders to the issuing judge for seal under his instructions.374 Sealing, or a 
satisfactory explanation for the failure to seal, is a prerequisite to the 
disclosure in any judicial proceeding of evidence obtained through electronic 
surveillance.375 Courts have taken two different approaches to the question of 
whether a delay in presenting tapes for sealing requires suppression. The 
Second Circuit has held that suppression is required unless the delay is 
satisfactorily explained by the Government,376 although if the delay is a short 
one the burden required to explain it is not great.377 The Seventh Circuit in 
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United States v. Angelini, 378 however, employed a two-step analysis to 
determine whether a sealing delay requires suppression.379 First, suppression 
is not required if the Government satisfactorily explains the delay.380 Second, 
if there is no explanation, the court will consider whether title Ill’s objective 
of assuring integrity of the tapes was satisfied, whether the sealing require
ment was deliberately ignored, and whether there was prejudice to the 
defendant.381 In Angelini the court concluded that a delay of nine to thirty
eight days did not require suppression because the Government diligently 
undertook the important task of transcribing the tapes to facilitate their use as 
evidence without any intention of circumventing the statute.382 Other circuits 
have analyzed sealing delays in a similar manner.383

explained by government agent’s preoccupation with preparation for upcoming trial; no suppression), cert, 
denied, 98 S. Ct. 2231 (1978); United States v. Fury, 554 F.2d 522, 533 (2d Cir.) (six day delay caused by 
good faith attempt to comply with New York statute; no suppression), cert, denied, 433 U.S. 910 (1977). 
Conversely, the Second Circuit has held that on collateral attack a defendant must show actual tampering 
with the tapes before relief will be granted. Alfano v. United States, 555 F.2d 1128, 1129 n.2, 1131 (2d Cir. 
1977) (federal habeas corpus relief sought for 85-day unexplained delay in sealing; delay not sufficient to 
grant new trial when issue not raised at trial or on direct appeal, and defendant made no challenge to 
integrity of tapes). In a third situation, the same circuit held that tapes suppressed for a sealing violation 
could nevertheless be used before trial to refresh the memory of a witness who was the defendant’s 
accomplice. United States v. Ricco, 566 F.2d 433, 435 (2d Cir. 1977) (title III permits nontestimonial use of 
tapes suppressed for sealing violation), cert, denied, 98 S. Ct. 2819 (1978).

378. 565 F.2d 469 (7th Cir. 1977), cert, denied, 435 U.S. 923 (1978).
379. Id. at 471.
380. Id.
381. Id.; see United States v. Lawson, 545 F.2d 557, 564-65 (7th Cir. 1975) (although seals broken 

suppression not compelled unless integrity of tapes challenged). The Angelini court also noted that the 
Second Circuit in Gigante interpreted the statute differently, and criticized the Gigante rule for elevating 
the immediate sealing requirement to a more protected status than any of the other procedural 
requirements of title III. 565 F.2d at 473 n.7. The court did not address the fact that, unlike the other 
provisions of title III, sealing has a separate suppression remedy. See notes 387-88 infra and accompanying 
text.

382. 565 F.2d at 472. Duplicate tapes had been made, a team of typists worked full time to transcribe the 
duplicates, the tapes were secured, the defendant was unable to show any violation of the tapes’ integrity, 
and the delay itself did not prejudice the defendant. Id. The court commented, however, that alternatives 
existed that might have allowed immediate sealing and still might have preserved a first-quality tape for 
clarifying inaudible segments during transcribing; duplicate original tapes or the use of filtering equipment 
could have produced the same result. Id. at 472. The court cautioned that in the future the government 
should either adopt such alternatives or forego the benefits of clarification from the original tape if late 
sealing would result. Id.

383. See McMillan v. United States, 558 F.2d 877, 879 (8th Cir. 1977) (per curiam) (government’s 
failure to seal tapes not of sufficient magnitude to sustain motion to vacate sentence if defendant did not 
challenge integrity of tapes); United States v. Diadone, 558 F.2d 775, 780 (5th Cir. 1977) (two-week delay 
does not require suppression without showing of prejudice to defendant or challenge to integrity of tapes), 
cert, denied, 434 U.S. 1064 (1978); United States v. Falcone, 505 F.2d 478, 483-84 (3d Cir. 1974) (45-day 
deviation from sealing requirement did not require suppression if integrity of tapes undisturbed), cert. 
denied, 420 U.S. 955 (1975).

384. 18 U.S.C. § 2518(8)(d) (1976).

Finally, title III provides for notice of the application, the order, and any 
interceptions to all persons named as targets in the wiretap application.384 If 
the court denies an application, those persons must receive notice within 
ninety days of the filing of the application. If, however, the court grants the 
application, it must serve notice within ninety days of the termination of the 
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surveillance period, unless good cause is shown for postponing service.385 The 
courts have interpreted the ninety-day requirement broadly and have been 
reluctant to suppress evidence without a showing of either prejudice to the 
defendant or deliberate noncompliance.386 Unlike a violation of the sealing 
requirement,387 a violation of the notice requirement entails no independent 
sanction, but must be redressed under the general remedy provision of title
III.388

Title III also provides that in the interest of justice the judge may, in his 
discretion, provide notice to persons not named in the court order whose 
conversations have been intercepted.389 To ensure that the issuing judge 
possesses enough information concerning the subjects of wiretap orders to 
make such a determination, the Supreme Court in United States v. Donovan390 
held that the government must provide the issuing judge with either a 
description of the general category into which all parties to the intercepted 
conversations fall391 or a comprehensive list naming all individuals whose 
conversations have been overheard.392 Although the Court set forth a 
seemingly stringent standard for providing information to the issuing judge, it 
indicated that a violation of this provision will not automatically require 
suppression.393 The Court intimated, however, that suppression would be 
mandated if the government intentionally violated this provision or if the

385. Id.
386. See United States v. Fury, 554 F.2d 522, 529 (2d Cir.) (appellant received notice nine months after 

wiretap ended but 15 months before suppression hearing; no prejudice alleged and suppression not 
required), cert, denied, 433 U.S. 910 (1977); United States v. Johnson, 539 F.2d 181, 194 (D.C. Cir. 1976) 
(no notice from court but actual notice that conversations intercepted; failure to provide formal notice not 
deliberate and suppression not warranted), cert, denied, 432 U.S. 907 (1977); United States v. Lawson, 545 
F.2d 557, 565 (7th Cir. 1975) (defendants received notice and inventory over two years after termination of 
wiretap, but three months before hearing on motion to suppress; no allegation of prejudice and suppression 
not warranted).

One court has held that suppression is not required for failure to provide notice following surveillance 
by means of a pen register. United States v. Amendola, 558 F.2d 1043, 1045 (2d Cir. 1977) (suppression not 
required; failure to provide notice unintentional and defendant suffered no prejudice). Although the court 
noted that pen registers are not covered by title III, it reasoned that notice would generally be required by 
the Federal Rules of Criminal Procedure. Id. ; see Fed. R. Crim. P. 41(d) (officer taking property shall give 
person from whom property taken a copy of warrant). Nevertheless, the court held that, without prejudice 
or an intentional violation, suppression was not required for a violation of rule 41(d). 558 F.2d at 1045.

387. 18 U.S.C. § 2518(8)(a) (1976) (unsealed tapes inadmissible in criminal proceeding).
388. See id. § 2518(10)(a) (any aggrieved person may move to suppress evidence based on unlawful 

interception, insufficient authorization, or interception not in conformity with the authorization).
389. Id. § 2518(8)(d); see United States v. Diadone, 558 F.2d 775, 780 (5th Cir. 1977) (defendant not 

named in wiretap order judge did not abuse discretion when defendant received informal notice 10 months 
prior to suppression hearing and formal notice two months prior to hearing), cert, denied, 434 U.S. 1064 
(1978).

390. 429 U.S. 413 (1977).
391. Id. at 430-31. The Court adopted the standard used by the Ninth Circuit. Id.; see United States v. 

Chun, 503 F.2d 533, 540 (9th Cir. 1974) (because prosecution has greater access to and familiarity with 
intercepted communications than judge, it has duty to group individuals whose conversations have been 
intercepted into general classes so that judge can decide whether more information necessary).

392. 429 U.S. at 432. The Court rejected the Justice Department’s policy of furnishing only the names of 
those who have any reasonable possibility of being indicted. Id. If the prosecution elects to supply a list of 
all identifiable persons, rather than a description of the general classes into which they may be grouped, 
Donovan requires that the list be complete. Id.

393. Id. at 438-39 (discretionary notice reached 39 of 41 persons; suppression not required). 
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defendant had suffered prejudice.394 This term the First Circuit in United 
States v. Harrigan395 confronted the issues of intention and prejudice left open 
in Donovan.396 Although the defendant’s voice had been identifiable, his name 
was not submitted to the issuing judge and he was not served with inventory 
notice until after his indictment.397 Conceding that willful violation would 
require suppression, the court did not suppress because it considered it 
unlikely that the government’s failure to include a single defendant on the list 
submitted to the judge was intentional when names of twenty-six individuals 
had been disclosed.398 Considering the question of prejudice to the defendant, 
the court commented that few defendants would be able to make a showing of 
actual prejudice because Donovan indicates that giving notice before actual 
use of the evidence at trial precludes any such charge.399

394. Id. at 436 n.23, 439 n.26 (government’s failure to identify respondents in wiretap application and 
inventory order unintentional and defendants did not suffer prejudice; bad faith on part of government 
might affect outcome).

395. 557 F.2d 879 (1st Cir. 1977).
396. Id. at 884. The defendant contended that he was prejudiced because his failure to receive timely 

notice made him unaware that he was a target of a grand jury investigation. Id. at 885. Although the 
defendant had not raised the issue of willful violation in district court, he argued that the case should be 
remanded to district court for a hearing to determine whether the government had intentionally violated 
the statute. Id. The court maintained that the defendant had waived his claim to such a hearing by failing 
to raise the issue in the court below. Id.

397. Id. at 882.
398. Id. at 886 (by serving notice to other individuals, government showed awareness of its duty; highly 

improbable that government would have violated its duty only as to defendant).
399. Id. at 884; see United States v. Donovan, 429 U.S. 413, 439 n.26 (1977) (no prejudice because 

government provided defendant with orders, applications, and papers prior to trial). The court reasoned 
that the defendant had not made any damaging admission with reference to the tape recording at his grand 
jury appearance and had probably learned of the interception from one of the other twenty-six individuals. 
557 F.2d at 885-86.

400. 18 U.S.C. § 2515 (1976).
401. 408 U.S. 41 (1972).
402. Id. at 47; see Organized Crime Control Act of 1970, § 301(a), 28 U.S.C. § 1826(a) (1970) (grand 

jury witness refusing to testify may be charged with contempt). The Gelbard Court noted that title Ill’s 
failure to provide for suppression motions in grand jury proceedings does not bar grand jury witnesses from 
invoking the statute. 408 U.S. at 59-60. Compare 18 U.S.C. § 2515 (1976) (prohibiting introduction of 
illegally intercepted communications in proceedings; including grand juries) with id. § 2518(10)(a) 
(providing motions to suppress in various proceedings, but no explicit mention of grand juries). In grand 
jury proceedings, only witnesses have standing to assert a Gelbard defense. 408 U.S. at 54 (1972); United 
States v. Privitera, 549 F.2d 1317, 1318-19 (9th Cir.) (per curiam), cert, denied, 431 U.S. 930 (1977).

403. See Gelbard v. United States, 408 U.S. 41, 61 n.22 (1972). The Court assumed that illegal 
surveillance had occurred and that the testimony sought by the Government was derived from such 
surveillance. Id. at 47. But cf. Whitnack v. United States, 544 F.2d 1245, 1246-47 (9th Cir. 1976) (mere 

Rights of Witnesses to Protest Electronic Surveillance. Title III prohib
its the use of wire or oral communications or evidence derived therefrom in 
any trial, hearing or other proceeding if the Government has acquired it in 
violation of the statute.400 In Gelbard v. United States40' the Supreme Court 
upheld the use of title III violations as a defense to contempt charges brought 
against grand jury witnesses who had refused to answer questions allegedly 
based on unlawful surveillance.402 It is still unsettled whether a mere 
allegation that questions are based on illegal electronic surveillance will 
trigger a plenary hearing concerning the legality of the surveillance.403 In 
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general, courts have balanced the need for expeditious grand jury proceed
ings, the Government’s need for secrecy, and the witness’ rights under the 
federal wiretap statute.404 Several circuits have held that a facially sufficient 
wiretap order precludes a suppression hearing.405 Giving witness’ rights 
greater weight, the First Circuit has granted suppression hearings and access 
to authorization documents unless the government asserts a need for secre
cy.406 The Eighth Circuit has expanded this approach by requiring that the 
Government make a minimum showing of the need for secrecy before the 
court will deny a witness the opportunity to inspect the documents.407

assertion of illegal wiretap insufficient to resist grand jury’s demand for nontestimonial evidence absent 
showing of causal connection between wiretap and evidence sought). The Court in Gelbard did not 
consider a witness’ right to refuse to testify if the interception were made pursuant to court order. See 408 
U.S. at 61 n.22.

404. In re Special February 1977 Grand Jury, 570 F.2d 674, 678 (7th Cir.) (per curiam), cert, denied, 98 
S. Ct. 3089 (1978); Melickian v. United States, 547 F.2d 416, 420 (8th Cir.), cert, denied, 430 U.S. 986 
(1977); In re Lochiatto, 497 F.2d 803, 807 (1st Cir. 1974).

405. In re Gordon, 534 F.2d 197, 199 (9th Cir. 1976); In re Millow, 529 F.2d 770, 773 (2d Cir. 1976); see 
In re Special February 1977 Grand Jury, 570 F.2d 674, 678 (7th Cir.) (per curiam) (in camera 
determination of wiretap order’s facial validity precludes need for suppression hearing), cert, denied, 98 S. 
Ct. 3089-90(1978); United States v. Worobyzt, 522 F.2d 196, 198 (5th Cir. 1975) (same), cert, denied, 425 
U.S. 911 (1976); In re Persico, 491 F.2d 1156, 1162 (2d Cir.) (defendant’s rights adequately protected by in 
camera inspection), cert, denied, 419 U.S. 924 (1974); cf. Gelbard v. United States, 408 U.S. 41, 70 (1972) 
(White, J., concurring) (dictum) (existence of facially sufficient wiretap order may preclude suppression 
hearing); In re Rotundo, 554 F.2d 712, 713-14 (5th Cir.) (witness not entitled to evidentiary hearing when 
clear that neither prosecutor nor FBI agent assisting him had any prior knowledge of challenged wiretap), 
cert, denied, 434 U.S. 892 (1977); Langella v. Commissioner of Corrections, 545 F.2d 818, 821-22 (2d Cir.
1976) (no suppression hearing when prosecutor assured court of existence of valid wiretap order), cert, 
denied, 430 U.S. 983 (1977). This term the Second Circuit held that a grand jury witness cited in civil 
contempt for refusing to answer questions following an in camera determination of a wiretap order’s facial 
validity was not entitled to a more comprehensive inquiry on a subsequent criminal contempt charge. 
United States v. Morales, 566 F.2d 402, 406-08 (2d Cir. 1977).

406. In re Lochiatto, 497 F.2d 803, 807-08 (1st Cir. 1974). Unless the Government objects, the witness is 
granted access to the application, the court order and its supporting affidavits, and an affidavit specifying 
the duration of the surveillance. Id. at 808. The court will not allow the witness to test the veracity of the 
affidavits or the adequacy of the federal agents’ efforts to minimize the intrusion caused by the interception. 
Id. If the Government objects to disclosure of some or all of the materials, the district judge will then 
review the materials in camera to determine whether the objectionable material can be excised. Id. If the 
secret information is too extensive, the court will conduct an in camera review to determine the order’s 
constitutional and statutory validity and government compliance with the court-ordered time limits. Id.

407. Melickian v. United States, 547 F.2d 416, 420 (8th Cir.) (conclusory allegations of the need for 
secrecy are insufficient), cert, denied, 430 U.S. 986 (1977).

408. Organized Crime Control Act of 1970, § 702(a), 18 U.S.C. § 3504(a)(1) (1976) (opponent of claim 
that evidence inadmissible as product of unlawful act shall affirm or deny occurrence of alleged unlawful 
act); see United States v. Tucker, 526 F.2d 279, 282 (5th Cir.) (assertion of illegality that includes more 
than possibility of surveillance; sufficient to trigger response), cert, denied, 425 U.S. 958 (1976); United 
States v. Vielguth, 502 F.2d 1257, 1258-61 (9th Cir. 1974) (per curiam) (mere assertion of illegal wiretap of 
conversations in which witness took part triggers duty to respond); cf. In re Quinn, 525 F.2d 222, 224-26 
(1st Cir. 1975) (government’s denial of illegality must be made by one in position to know whether illegality 
occurred).

409. In re Millow, 529 F.2d 770, 774 (2d Cir. 1976); see In re Grand Jury Subpoena (Archuleta), 561 
F.2d 1059, 1062 (2d Cir. 1977) (dictum) (vague allegation of illegal wiretapping, based on difficulty in 
completing calls, strange noises, and affidavit from person stating that FBI asked her if she had telephoned 

If a witness claims that information underlying the Government’s 
questioning is based on illegal electronic surveillance, the Government must 
respond408 unless the claim is frivolous.409 Although earlier decisions rested 



378 The Georgetown Law Journal [Vol. 67:317

solely on the sufficiency of the Government’s answer,410 more recent cases 
have tailored the required response to the strength and specificity of the 
witness’ allegation.4"

witness; doubtful that claim sufficient to require Government response). A Gelbard defense must be raised 
in a timely fashion. See United States v. Yanagita, 552 F.2d 940, 943-45 (2d Cir. 1977) (motion made 
moments before trial untimely; witness failed to utilize prior opportunities). In ruling on the timeliness of a 
motion, the court will consider the type and stage of the proceeding, the opportunity to raise the issue at an 
earlier time, the scope of the intended examination of the witness, the period of time between the subpoena 
to testify and the claim of illegality, and the extent of any disruption of the proceedings. Id. at 943.

410. See In re Quinn, 525 F.2d 222, 226 (1st Cir. 1975) (Government’s duty to respond includes 
canvassing all agencies involved in investigation); United States v. Alter, 482 F.2d 1016, 1027 (9th Cir. 
1973) (conclusory response unsupported by additional facts insufficient); Beverly v. United States, 468 
F.2d 732, 744-45 (5th Cir. 1972) (conclusory response sufficient).

411. See In re Grand Jury Subpoena (Archuleta), 561 F.2d 1059, 1062 (2d Cir. 1977) (submission of 
affidavits by principal officials of investigation stating that they had no knowledge of any electronic 
surveillance of witness; sufficient response to witness’ sweeping allegations); In re Special February 1975 
Grand Jury, 565 F.2d 407, 413-16 (7th Cir. 1977) (bare claim of unlawful wiretaps; Government not 
required to search records of every investigative agency to state unequivocally that no surveillance of 
witness undertaken). See generally Circuits Note: 1975-1976 Term, supra note 1, at 260 n.321 (listing cases 
permitting Government to make general denial if witness merely alleges illegal wiretapping).

412. An “aggrieved” person under title III is one against whom the tap is directed or who participated in 
the conversations intercepted. 18 U.S.C. § 2510(11) (1976).

413. Id. § 2518( 10)(a) (suppression appropriate for unlawful interception, inadequate authorization for 
order, or interception not in conformity with authorization).

414. See Aiderman v. United States, 394 U.S. 165, 176 (1969) (defendant has standing if government 
intercepted his conversation or those occurring on his premises); United States v. Williams, 580 F.2d 578, 
583 (D.C. Cir. 1978) (denial by Justice Department that appellants’ calls intercepted; sufficient to preclude 
standing, when interception did not occur on appellants’ premises and appellants only suspected 
interception); United States v. Fury, 554 F.2d 522, 525-26 (2d Cir.) (defendant lacked standing; not named 
in order and not party to conversation), cert, denied, 433 U.S. 910 (1977); United States v. Calhoun, 542 
F.2d 1094, 1097-98 (9th Cir. 1976) (defendants lacked standing; not parties to conversation and no 
surveillance on their premises), cert, denied. 429 U.S. 1064 (1977). But see United States v. Hall, 543 F.2d 
1229, 1229 (9th Cir. 1976) (en banc) (court confronted challenge to electronic surveillance by defendant 
who never participated in intercepted communications and who was not subscriber to tapped phone; 
standing not addressed), cert, denied. 429 U.S. 1075 (1977). This Term the Supreme Court left open the 
question of whether a defendant has standing to raise a minimization challenge based on the interception of 
conversations to which he was not a party. Scott v. United States, 436 U.S. 128, 135 n.10 (1978) (petitioner 
not named in order and no interception on his premises).

415. 18 U.S.C. § 2518(10)(a) (1976); see Coco v. United States, 569 F.2d 367, 370 (5th Cir. 1978) (right 
to challenge lawfulness of interception waived if not asserted until after conviction); United States v. Cox, 
567 F.2d 930, 932 (10th Cir. 1977) (objection to ancillary use of wiretap waived if not raised at trial or on 
initial appeal), cert, denied, 435 U.S. 927 (1978); Alfano v. United States, 555 F.2d 1128, 1131 (2d Cir.
1977) (delay in sealing tapes of telephone conversations insufficient basis for granting new trial on habeas 
corpus petition if issue never raised at trial or on appeal); United States v. Rabstein, 554 F.2d 190, 194 (5th 
Cir. 1977) (objection to electronic surveillance waived unless raised at pretrial suppression hearing).

Electronic Surveillance and the Suppression Remedy. Under title III
persons “aggrieved”412 by unlawful electronic surveillance may move to 
suppress evidence derived from the interception.413 Courts grant an individual 
standing to challenge the legality of electronic surveillance if he is a party to 
the recorded conversation, if he is named in the wiretap order, or if the 
interception occurred on his premises.414 A defendant must raise all objections 
to electronic surveillance in a motion to suppress prior to the proceeding in 
which the evidence is to be introduced, unless he has no opportunity to do so 
or is unaware of grounds for the motion at that time.415 The Government 
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must provide transcripts of recorded conversations to a defendant who seeks 
to show that evidence has been tainted by illegal electronic surveillance,416 
although a defendant’s mere allegation of illegal wiretapping will not 
necessarily lead to an evidentiary hearing.417 In general, title III provides for 
suppression if a communication was “unlawfully intercepted,” if the court 
order was facially insufficient, or if the interception did not conform to the 
order.418 Some courts have interpreted the title III suppression remedy to be 
more extensive than the exclusionary rule used in fourth amendment cases.419 
The trend in recent cases, however, has been to avoid suppression of evidence 
acquired in violation of title III.420

Suppression cases may be grouped into two categories: cases in which the 
court holds that title III has not been violated, and cases that consider the 
suppression issue after a violation of the statute has been established. The first 
category has been especially apparent this term. Courts have found that the 
sealing, minimization, and supplemental authorization requirements were not 
violated in factual circumstances that might easily have led to the opposite

416. Aiderman v. United States, 394 U.S. 165, 183 (1969) (Government must provide transcripts so 
defendants can attempt to show taint); United States v. Plotkin, 550 F.2d 693, 697-98 (1st Cir.) (same), 
cert, denied, 430 U.S. 820 (1977).

417. See United States v. Williams, 580 F.2d 578, 585-87 (D.C. Cir. 1978) (appellants only suspected 
they participated in recorded conversations and Government denied their conversations intercepted; 
Government not required to grant access to files); United States v. Rubin, 559 F.2d 975, 989 (5th Cir. 1977) 
(assertion that Government “may” have used illegal electronic surveillance insufficient to trigger 
Government’s obligation to affirm or deny), vacated, 47 U.S.L.W. 3220 (U.S. Oct. 2, 1978); United States 
v. DiMuro, 540 F.2d 503, 511 & n.12 (1st Cir. 1976) (absent specific showing of taint by defendant, trial 
court did not improperly decline to hold evidentiary hearing), cert, denied, 429 U.S. 1038 (1977). But cf. 
United States v. Losing, 539 F.2d 1174, 1179-81 (8th Cir. 1976) (case remanded for evidentiary hearing 
because defendant’s burden of reviewing 1,798 tapes enormous compared to government’s burden of 
minimization), cert, denied, 434 U.S. 969 (1977).

418. 18 U.S.C. § 2518(10)(a) (1976). The sealing requirement has its own suppression provision. Id. § 
2518(8)(a) (sealing of tapes or explanation of failure to seal are preconditions to admission into evidence). 
The “unlawfully intercepted” standard has proved most troublesome for the courts. See generally United 
States v. Donovan, 429 U.S. 413, 432 (1977) (communications not “unlawfully intercepted” when 
government violated naming and postinterception requirements); United States v. Chavez, 416 U.S. 562, 
574-75 (1974) (communication not “unlawfully intercepted” despite misidentification of authorizing 
officer because wiretap authorized by proper official); United States v. Giordano, 416 U.S. 505, 524-29 
(1974) (communications “unlawfully intercepted” because wiretap application not authorized by proper 
official).

419. See United States v. Giordano, 416 U.S. 505, 524-27 1974) (title III provides statutory remedy 
where exclusionary rule unavailable); United States v. Manuzak, 438 F. Supp. 613, 617 (E.D. Pa. 1977) 
(title III affords broader protection than exclusionary rule; applicable to probation revocation proceeding).

420. See, e.g., Scott v. United States, 436 U.S. 128, 138-39 (1978) (willful failure to minimize did not 
require suppression when, objectively viewed, minimization requirement satisfied); United States v. 
Donovan, 429 U.S. 413, 435-39 (1977) (violations of naming and notice requirements did not require 
suppression); United States v. Angelini, 565 F.2d 469, 474 (7th Cir. 1977) (good faith delays of 9 to 38 days 
in sealing did not require suppression), cert, denied, 435 U.S. 923 (1978); United States v. Scafidi, 564 F.2d 
633, 640-41 (2d Cir. 1977) (alleged violations of title III, including surreptitious entry to plant electronic 
listening devices, not sufficient to require suppression), cert, denied, 98 S. Ct. 2231 (1978); United States v. 
Diadone, 558 F.2d 775, 777-81 (5th Cir. 1977) (eight alleged violations of title III, none sufficient to require 
suppression), cert, denied, 434 U.S. 1064 (1978).
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conclusion.421 In Scott v. United States,422 for example, the Supreme Court 
held that title III was not violated, even though the police monitored almost 
every call made on defendant’s telephone and made no effort to minimize the 
number of calls intercepted.423 The Supreme Court’s approach in Scott may 
foreshadow similar interpretations of title III by lower courts.

421. See Scott v. United States, 436 U.S. 128, 135-37 (1978) (although agents monitored all calls and 
made no attempts to minimize, minimization requirement not violated); United States v. Scaftdi, 564 F.2d 
633, 641 (2d Cir. 1977) (agent’s preoccupation with preparation for trial; satisfactory explanation for 
seven-day sealing delay), cert, denied, 98 S. Ct. 2231 (1978); United States v. Masciarelli, 558 F.2d 1064, 
1069 (2d Cir. 1977) (judge’s approval of continuation of tap constituted implicit authorization; evidence of 
crime not named in wiretap order admissible).

422. 436 U.S. 128 (1978).
423. Id. at 141-43 (many calls short and relevance to investigation difficult to determine; agents not 

expected to know that such calls should not be intercepted prior to call’s termination).
424. 558 F.2d 1064 (2d Cir. 1977).
425. Id. at 1066 (grand jury returned indictment charging crime named in order—operation of gambling 

business in violation of state law—and crime charging interstate transmission of gambling information).
426. Id. at 1067-69 (judge received in interim report material facts regarding crime not named in order; 

approval of continuation of surveillance constituted sufficient approval for title III).
427. Id. (drafters of title III recognized that government might obtain overly broad wiretap warrant for 

one offense as pretext for gaining information for offenses for which probable cause could not be 
established; original order in good faith because 275 of 283 intercepted conversations related to crime 
named in order).

428. See McMillan v. United States, 558 F.2d 877, 878 (8th Cir. 1977) (per curiam) (sealing requirement 
violated); United States v. Diadone, 558 F.2d 775, 780 (5th Cir. 1977) (two-week sealing delay), cert, 
denied, 434 U.S. 1064 (1978). Although in Diadone the Fifth Circuit did not specifically state that the 
purpose of sealing was to prevent tampering, the court stated that because the defendants had not alleged 
that the Government had altered the tapes, suppression was not required. 558 F.2d at 780; see United 
States v. Sklaroff, 506 F.2d 837, 840 (5th Cir.) (purpose of sealing requirement to protect tapes from editing 
or alteration), cert, denied, 423 U.S. 874 (1975).

429. See McMillan v. United States, 558 F.2d 877, 879 (8th Cir. 1977) (per curiam) (purpose of sealing 
requirement is to protect integrity of tapes; failure to seal tapes is technical violation not mandating 
suppression unless alteration by government alleged); United States v. Diadone, 558 F.2d 775, 780 (5th Cir. 
1977) (two-week sealing delay did not require suppression; no showing of prejudice or that integrity of 
tapes disturbed), cert, denied, 434 U.S. 1064 (1978). Other courts have considered the purpose of the 
sealing requirement in deciding not to suppress. See United States v. Angelini, 565 F.2d 469, 471, 473 (7th 

To support the conclusion that title III was not violated, a court may 
examine whether the policy objective behind the procedure has been fulfilled, 
despite an apparent violation of one of the statute’s requirements. In United 
States v. Masciarelli424 the police failed to acquire explicit supplemental 
authorization to intercept conversations about a crime not named in the 
wiretap order.425 The Second Circuit held that evidence of the unnamed crime 
was admissible because it had been implicitly authorized by the issuing 
judge.426 The court noted that the purpose of the supplemental authorization 
requirement of title III is to prevent subterfuge searches and that the policy 
objective had been fulfilled.427

The same emphasis on the underlying policy of title III provisions has been 
used after a finding that title III has been violated. This term the Fifth and 
Eighth Circuits admitted evidence obtained when the Government violated 
the sealing requirement.428 Both circuits held that suppression was not 
mandated for sealing delays if the integrity of the tapes was not challenged, 
because the purpose of the requirement is to prevent tampering with tapes of 
recorded conversations.429 A similar inquiry has been conducted by courts 
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examining the magnitude of a title III violation,430 or the extent to which 
violations have prejudiced the defendant.431

Cir. 1977) (38-day delay satisfactorily explained because government transcribed tapes to facilitate use as 
evidence; purpose of sealing requirement met, despite delay, because no question raised about integrity of 
tapes), cert, denied, 435 U.S. 923 (1978); United States v. Lawson, 545 F.2d 557, 564-65 (7th Cir. 1975) (57- 
day delay does not require suppression unless challenge to integrity of tapes; purpose of postinterception 
requirements is preservation of integrity of intercepted conversation); United States v. Falcone, 505 F.2d 
478, 483-84 (3d Cir. 1974) (unless challenge to integrity of tapes, 45-day sealing delay does not require 
suppression because sealing requirement intended to insure integrity of tapes), cert, denied. 420 U.S. 955 
(1975).

430. See In re Special February, 1977 Grand Jury, 570 F.2d 674, 679 (7th Cir.) (per curiam) (sealing of 
tapes by judge other than authorizing judge too slight deviation from title III to warrant suppression), cert, 
denied, 98 S. Ct. 3089 (1978); United States v. Scafidi, 564 F.2d 633, 641 (2d Cir. 1977) (short delays in 
filing progress reports and in sealing were not of sufficient magnitude to require suppression), cert, denied, 
98 S. Ct. 2231 (1978); McMillan v. United States, 558 F.2d 877, 879 (8th Cir. 1977) (per curiam) (sealing 
error not affecting purpose of sealing requirement; insufficient magnitude to require suppression); United 
States v. Diadone, 558 F.2d 775, 777-78, 781 (5th Cir. 1977) (clerical errors of failure to date wiretap order 
and transposition of telephone number digits in pen register order; suppression not warranted), cert, 
denied, 434 U.S. 1064 (1978).

431. See United States v. Donovan, 429 U.S. 413, 438-39, 439 & n.26 (1977) (defendant not prejudiced 
by notice violation; suppression not required); United States v. Rotchford, 575 F.2d 166, 174 (8th Cir.
1978) (unless defendant prejudiced by naming violation, suppression not required); United States v. 
Amendola, 558 F.2d 1043, 1045 (2d Cir. 1977) (failure to provide notice following pen register 
surveillance; suppression not required unless prejudice shown); United States v. Diadone, 558 F.2d 775, 
780 (5th Cir. 1977) (sealing delay; unless prejudice to defendant or challenge to integrity of tapes 
suppression not required), cert, denied, 434 U.S. 1064 (1978); United States v. Harrigan, 557 F.2d 879, 884- 
85 (1st Cir. 1977) (unless defendant prejudiced by violation of discretionary notice provision, suppression 
not required); United States v. Alfonso, 552 F.2d 605, 614 (5th Cir. 1977) (delayed notice but defendant 
had ample time to prepare for trial; no suppression), cert, denied, 434 U.S. 857 (1977); cf. United States v. 
Denton, 556 F.2d 811, 816 (6th Cir.) (title III not violated by introducing summaries of tapes at trial when 
defendant had opportunity to listen to tapes and cross-examine witnesses), cert, denied, 434 U.S. 892 
(1977).

432. 416 U.S. 505 (1974).
433. Id. at 527. The wiretap order in Giordano was approved by the Executive Assistant to the Attorney 

General. Id. at 510. The Court ruled that authority to approve wiretap applications could be delegated only 
to Assistant Atttomeys General; the Executive Assistant was ineligible to receive delegation of this 
authority. Id. at 523. The difficulty posed by the centrality standard is that no provision of title III is truly 
“central.” Rather, in enacting the statute, Congress sought to balance the availability of an effective law 
enforcement tool with restrictions to protect prior interests. See United States v. Donovan, 429 U.S. 413, 
445 (1977) (Marshall, J., with Brennan, J., dissenting in part) (title III does not authorize courts to 
distinguish central, substantive provisions from insubstantial provisions); United States v. Chavez, 416 
U.S. 562, 597-98 (1974) (Douglas, J., with Brennan, Stewart & Marshall, JJ., dissenting in relevant part) 
(unlikely that Congress considered any provisions in title III unnecessary to protection of individual 
privacy); Circuits Note: 1976-1977 Term, supra note 1, at n.458 and accompanying text (centrality standard 
creates two problems: determining which provisions are central and specifying whether all violations of 
central provisions, or merely flagrant ones, warrant suppression). See generally Pulaski, Authorizing 
Wiretap Applications Under Title III: Another Dissent to Giordano and Chavez, 123 U. Pa. L. Rev. 750, 
789 (1975) (no legislative history supports view that courts to distinguish between central and noncentral 
provisions of title III).

Another consideration in deciding suppression after a violation of title III 
has been established is the centrality analysis of United States v. Giordano.432 
In Giordano the Supreme Court ruled that suppression is required only for 
violation of a central provision of title III—one that directly and substantially 
implements Congress’ intent to prevent surveillance abuse.433 In subsequent 
cases, however, the Court held that proper identification of the official 
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authorizing a wiretap application, and the naming and discretionary notice 
provisions, were not central and that violations of these provisions did not 
require suppression.434 It appears that the Court will view few title III 
safeguards as “central” under the Giordano standard, and that opportunities 
for suppression under the statute are limited.435

Although the Supreme Court had previously intimated that the intent of 
the government was a factor to be considered, and that suppression might be 
required even for violation of a noncentral provision if the violation was 
intentional,436 the Court held in Scott v. United States431 that an agent’s 
intentional disregard of the minimization requirement does not inevitably 
lead to suppression.438 The Court stressed that the existence of a violation 
depends on an objective assessment of the officer’s actions, rather than on his 
subjective intentions, and found that, objectively viewed, the agent’s actions 
were reasonable.439 Thus, after Scott, the motives of government officials are 
irrelevant until a violation of title III has been established.440

The thread of consistency in recent Supreme Court decisions is the Court’s 
refusal to suppress evidence obtained by means of electronic surveillance.441 
In the cases surveyed this term, no federal appellate court has ordered 
suppression for a violation of title III. On balance, the title III supression

434. United States v. Donovan, 429 U.S. 413, 437-39 (1977) (government failed to name all known 
individuals whose conversations likely to be intercepted, or to provide judge with names of all individuals 
overheard; suppression not required); United States v. Chavez, 416 U.S. 562, 579-80 (1974) (wiretap 
application misidentified Assistant Attorney General as authorizing official when Attorney General in fact 
authorized application; suppression not required). In Donovan the Court observed that because the order 
was otherwise valid, the judge’s ignorance of the names of all individuals who might have been overheard 
would not have altered his decision to permit the wiretap. 429 U.S. at 437-39; see United States v. Picone, 
560 F.2d 998, 1002 (10th Cir. 1977) (failure to identify all those likely to be overheard; suppression not 
required in light of Donovan); United States v. Lee, 557 F.2d 540, 541 (6th Cir. 1977) (same); United States 
v. Cabral, 554 F.2d 363, 365 (9th Cir.) (same), cert, denied, 434 U.S. 870 (1977).

435. Of the title III provisions at issue in Donovan, the Court found central only the judicial 
authorization requirement, which is also a basic fourth amendment requirement. 429 U.S. at 435-39. 
Neither the Supreme Court nor any circuit court this term has used the centrality test.

436. Id. at 436 n.23, 439 n.26 (government’s failure to identify respondents in wiretap application and 
inventory order unintentional). Courts have considered the government’s intention in deciding not to 
suppress. See United States v. Rotchford, 575 F.2d 166, 174 (8th Cir. 1978) (government’s failure to name 
defendant in application not improperly motivated; no suppression); United States v. Scafidi, 564 F.2d 633, 
642 (2d Cir. 1977) (without evidence of bad faith suppression not required), cert, denied, 98 S. Ct. 2231 
(1978); United States v. Picone, 560 F.2d 998, 1002 (10th Cir. 1977) (government did not purposefully 
withhold information; no suppression); United States v. Masciarelli, 558 F.2d 1064, 1068-69 & n.8 (2d Cir. 
1977) (government acted in good faith; implicit authorization satisfied supplemental authorization 
requirement); United States v. Amendola, 558 F.2d 1043, 1045 (2d Cir. 1977) (no bad faith by government 
in violation of naming requirement; no suppression of pen register evidence); cf. United States v. Harrigan, 
557 F.2d 879, 884-85 (1st Cir. 1977) (dictum) (willful violation of discretionary notice provision would 
require suppression); United States v. Rabstein, 554 F.2d 190, 192 n.3 (5th Cir. 1977) (leaving undecided 
whether bad faith by government would require suppression). But cf. Unite! States v. Giordano, 416 U.S. 
505, 529 n. 18 (1974) (dictum) (although under title III criminal liability imposed only for willful violations, 
suppression of evidence might be required for less flagrant abuses).

437. 436 U.S. 128 (1978).
438. Id. at 136.
439. Id.; see notes 361-65 supra and accompanying text.
440. 436 U.S. at 135-39, 139 n.13 (agents’ motive may have relevance in suppression inquiry, if 

constitutional violation found).
441. See notes 434-40 supra and accompanying text.
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remedy appears to be available only in circumstances that call for application 
of the fourth amendment exclusionary rule.442

IDENTIFICATIONS

Right to Counsel. The Supreme Court established in United States v.
Wadew and Gilbert v. California444 that the sixth amendment entitles an 
accused to the presence of counsel at a postindictment lineup because it is a 
critical stage in a criminal proceeding.445 The Court fashioned a per se 
exclusionary rule for identification evidence derived from postindictment 
confrontations held in the absence of counsel.446 In addition, any subsequent 
in-court identification must be excluded unless the Government can prove

442. See 436 U.S. at 140 (legislative history indicates that suppression remedy not meant to exceed 
present search and seizure law). Moreover, the suppression remedy is subject to the same exceptions. See 
notes 608-70 infra and accompanying text (referring to fourth amendment exclusionary rule). Even in cases 
of clearly illegal electronic surveillance, the Government can avoid suppression by proving that the taint is 
too attenuated. United States v. Houltin, 556 F.2d 1027, 1031-32 (5th Cir. 1978) (taint attenuated by 
voluntary testimony of codefendant; cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. 
Villano, 529 F.2d 1046, 1059 (10th Cir.) (no suppression if illegal wiretap and evidence not connected), 
cert, denied, 426 U.S. 953 (1976); United States v. Crouch, 528 F.2d 625, 629-30 (7th Cir. 1976) (voluntary 
statement of eyewitness sufficient to attenuate taint), cert, denied, 429 U.S. 900 (1976). Although the 
Government has the burden of proving attenuation, the defendant must come forward initially with 
specific evidence demonstrating the taint. United States v. Sapere, 531 F.2d 63, 66 (2d Cir. 1976). 
Moreover, suppression may be avoided if the Government proves the unlawful surveillance occurred 
outside the United States. See United States v. Cotroni, 527 F.2d 708, 711 (2d Cir. 1975) (Canadian 
officials’ interception in Canada of communications originating or terminating in United States; outside 
purview of title III), cert, denied, 426 U.S. 906 (1976); United States v. Toscanino, 500 F.2d 267, 279-81 (2d 
Cir. 1974) (title III has no extraterritorial application).

443. 388 U.S. 218 (1967).
444. 388 U.S. 263 (1967).
445. Id. at 272; United States v. Wade, 388 U.S. 218, 236-37 (1967). Critical stages are defined as those 

points in the prosecution at which an attorney’s presence is necessary to secure the defendant’s right to a 
fair trial. United States v. Wade, 388 U.S. at 226-27. Pretrial confrontations between the accused and 
victims of or witnesses to a crime potentially prejudice the right to a fair trial because of the vagaries of 
eyewitness identification and the danger of suggestive influences in the identification procedure. Id. at 227. 
The presence of counsel can often avert this prejudice and assure a meaningful confrontation at trial. Id. at 
236. The Supreme Court has not yet decided whether the right to counsel applies at the moment of actual 
identification or merely during the physical confrontation between the witness and the defendant. The 
Second Circuit concluded this term that the critical stage ends when the defendant is no longer in the 
presence of the identifying witness, thus adopting the view taken by the Fourth, Fifth, and Ninth Circuits. 
United States v. Tolliver, 569 F.2d 724, 728 (2d Cir. 1978) (defendant’s attorney may be excluded from 
separate room where witness taken to make identification to police officers after lineup); see, e.g., United 
States v. Wilcox, 507 F.2d 364, 372 (4th Cir. 1974) (counsel not required during post-lineup interrogation 
of witness), cert, denied, 420 U.S. 979 (1975); United States v. Banks, 485 F.2d 545, 548 (5th Cir.) (absence 
of counsel during initial stage of lineup does not require suppression), cert, denied, 416 U.S. 987 (1973); 
Doss v. United States, 431 F.2d 601, 603-04 (9th Cir. 1970) (counsel need not be permitted to listen to 
conversations between witnesses and officers during lineup). The court stated that the prosecution must 
disclose the identity of such a witness to the defense before the suppression hearing unless the interview is 
recorded and preserved. 569 F.2d at 730. After a postindictment lineup, the Government must obtain an ex 
parte order permitting it to withhold the witness’ identity. Id. Although neither procedure was followed in 
Tolliver, the court found that the errors were harmless. Id.

446. Gilbert v. California, 388 U.S. at 272-73.
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that it was derived from an independent source.447 Although both Wade and 
Gilbert involved postindictment lineups, this Term in Moore v. Illinois448 the 
Supreme Court made it clear that the right to counsel is limited by neither the 
existence of an indictment449 nor the form of the confrontation.450 Rather, the 
determinative question for sixth amendment purposes is whether a confronta
tion occurred after the formal commencement of adversary criminal proceed
ings.451 In Moore the state had conceded that the preliminary hearing marked 
the initiation of adversary proceedings against the defendant, even though he 
had not yet been indicted.452 Therefore, the Court held that evidence of a 
corporeal identification of the defendant made in the absence of counsel at the 
preliminary hearing should have been excluded at his trial.453

Because there is no sixth amendment right to counsel until the formal 
commencement of adversary judicial proceedings, principles of due process 
alone protect a criminal suspect against misidentification as a result of 
suggestive procedures before that time.454 The same due process standard 
governs the admissibility of evidence concerning identifications made in any 
proceeding that is not a critical stage of the criminal proceeding.455

447. United States v. Wade, 388 U.S. at 240-41. The right to counsel may be relinquished through 
voluntary and intelligent waiver. Id. at 237. Failure to exclude evidence inadmissible under these rules will 
not require reversal of a conviction, however, if the error is harmless under the circumstances. See Moore v. 
Illinois, 434 U.S. 220, 232 (1977) (testimony at trial about improper identification erroneously admitted; 
case remanded to determine whether error harmless).

448. 434 U.S. 220 (1977).
449. Id. at 228-29.
450. Id. at 229-30 (one-on-one confrontation generally presents greater risks of mistaken identification 

than lineup); see Cannon v. Alabama, 558 F.2d 1211, 1217 n. 14 (5th Cir. 1977) (less formalized procedures 
such as showups present greater need for safeguards than do traditional lineups; right to counsel attaches in 
any proceedings requiring defendant’s presence), cert, denied, 434 U.S. 1087 (1978).

451. 434 U.S. at 228-30. The Court had theretofore refused to extend the right to counsel to 
confrontations held before the commencement of adversary proceedings. Kirby v. Illinois, 406 U.S. 682, 
688-90 (1972) (plurality opinion) (criminal proceedings not begun by routine police investigation, but by 
formal charge, preliminary hearing, indictment, information, or arraignment); see McGuff v. Alabama, 
566 F.2d 939, 941 (5th Cir.) (showups three weeks before preliminary hearing and four months before 
indictment; no right to counsel), cert, denied, 98 S. Ct. 2856 (1978).

The right to counsel attaches only when there has been a formal charge with respect to the particular 
crime for which the identification is being made. Boyd v. Henderson, 555 F.2d 56, 61 (2d Cir.) (no right to 
counsel for identification by robbery witness at defendant’s arraignment on stolen car charge; adversary 
proceedings against him on robbery not yet begun), cert, denied, 434 U.S. 927 (1977); see Jackson v. Jago, 
556 F.2d 807, 808 (6th Cir.) (per curiam) (defendant’s right to counsel not violated when two witnesses 
identified him as participant in robbery as he appeared in court for arraignment on another charge; 
defendant not yet charged with robbery), cert, denied, 434 U.S. 940 (1977).

452. 434 U.S. at 228-30.
453. Id. at 231. The Court remanded the case for a determination of whether the admission of the 

identification evidence constituted harmless error. Id. at 232.
454. Id. at 227 (dictum); Kirby v. Illinois, 406 U.S. 682, 691 (1972); see Coleman v. Alabama, 399 U.S. 

1, 3-4 (1970) (presence of counsel not required at preindictment lineup; admissibility of identification 
evidence governed by standards of due process).

455. See United States v. Ash, 413 U.S. 300, 317, 320-21 (1973) (defense counsel need not be present 
when witness views postindictment photographic array; not trial-like adversary confrontation and 
defendant’s ability to cross-examine at trial unimpaired; review for due process violations available); 
United States v. Kim, 577 F.2d 473, 481-83 (9th Cir. 1978) (identification of voices obtained through 
lawful electronic surveillance not critical stage of criminal proceeding during which right to presence of 
counsel attached; identification testimony properly admitted because due process not violated); United 
States v. Dupree, 553 F.2d 1189, 1191-92 (8th Cir.) (no right to counsel at playing of voice array at which
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Due Process. In Stovall v. Denno* 456 the Supreme Court held that due

defendant not present; admisssion of voice identification testimony based on array proper under principles 
of due process), cert, denied, 434 U.S. 986 (1977).

In a concurring opinion in Moore, Justice Rehnquist stated his belief that the Court will eventually 
reconsider its decisions in Wade and Gilbert, implying that the admissibility of all pretrial identification 
evidence should be governed by a single due process standard. Moore v. Illinois, 434 U.S. 220, 233 (1977) 
(Rehnquist, J., concurring).

456. 388 U.S. 293 (1967).
457. Id. at 301-02 (showup in hospital room of sole eyewitness to murder constitutional under totality of 

circumstances; although suggestive, showup necessary because witness in imminent danger of death); see 
Foster v. California, 394 U.S. 440, 443 (1969) (repeated confrontations so suggestive as to undermine 
witness’ reliability and make resulting identification virtually inevitable; due process violated under Stovall 
test); United States v. Kim, 577 F.2d 473, 482 (9th Cir. 1978) (voice identification procedure in which 
witness identified voice of specified defendant as tape played permissible under circumstances; streamlined 
procedure necessary given large number of telephone conversations recorded by government during 
investigation of gambling conspiracy).

458. 409 U.S. 188 (1972).
459. Id. at 198-99; see Simmons v. United States, 390 U.S. 377, 384 (1968) (in-court identification 

violates due process only if underlying pretrial confrontation so impermissibly suggestive as to give rise to 
substantial likelihood of irreparable misidentification). In Biggers a rape victim’s showup identification of 
the defendant was reliable given the totality of the circumstances. 409 U.S. at 201. Despite the inherently 
suggestive procedure and the passage of seven months between the crime and the identification, the Court 
noted that the victim had had a considerable opportunity to observe her assailant under adequate light and 
that she had described him to police shortly after the crime with certainty and accuracy. Id. at 200-01.

460. Neil v. Biggers, 409 U.S. 188, 198-99 (1972). The Court refused to apply a per se rule in Biggers, 
reasoning that such a rule would be based on a desire to deter police from using less reliable procedures, 
rather than on the assumption that suggestive procedures always violate due process. Id. at 199. The 
deterrence function could be served only after Stovall, in which the Court first gave notice of the standard. 
Id.

461. 432 U.S. 98 (1977).
462. Id. at 114. The dissent contended that a per se rule requiring the exclusion of evidence derived from 

unnecessarily suggestive identification procedures was necessary to protect the due process rights of 
criminal defendants, to deter illegal police conduct, and to assure the integrity of the jury’s truth-seeking 
function. Id. at 126-28 (Marshall, J., with Brennan, J., dissenting). The Court premised its rejection of this 
per se approach on three considerations: Its application would go too far by automatically keeping reliable 
and relevant evidence from the jury; the totality approach also has a deterrent effect on unnecessarily 
suggestive procedures; and the rigidity of a per se rule might permit the guilty to escape punishment and 
increase the likelihood of erroneous evidentiary rulings by the trial judge. Id. at 112-13.

process is violated if an evaluation of the totality of the circumstances shows 
that an identification procedure was unnecessarily suggestive and conducive 
to irreparable misidentification.457 Five years later in Neil v. Biggers458 the 
Court emphasized the reliability of the identification rather than the sug
gestiveness of the procedure used, concluding that evidence obtained at a 
suggestive confrontation is inadmissible only if there is a very substantial 
likelihood of irreparable misidentification.459 Because the Biggers identifica
tion occurred before the decision in Stovall, the Supreme Court did not reach 
the question whether post-Stovall identifications would be judged by a stricter 
standard under which unnecessary suggestiveness alone would require exclu
sion of the evidence.460 This question was answered last Term in Manson v. 
Brathwaite,461 in which the Court extended the Biggers approach to post- 
Stovall identifications and clearly established that evidence based upon 
unnecessarily suggestive identification procedures need not be excluded if the 
totality of the circumstances indicated that it was reliable.462
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To determine the reliability of an identification, courts must consider the 
five factors articulated in Biggers-. The witness’ opportunity to view the 
criminal at the time of the crime, his degree of attention, the accuracy of his 
prior descriptions of the criminal, the level of certainty he demonstrated at the 
confrontation, and the length of time between the crime and the identifica
tion.463 The corrupting effect of the suggestive identification procedures must 
be weighed against the indications of reliability derived from these five 
factors.464 Some courts have included corroborating evidence of guilt as an 
additional factor in the reliability determination.465 This totality of the 
circumstances approach governs the admissibility of evidence of both pretrial

463. Manson v. Brathwaite, 432 U.S. 98, 114 (1977); Neil v. Biggers, 409 U.S. 188, 199-200 (1972). In 
Manson an undercover police officer purchased heroin through an open door and had an opportunity to 
look at the seller under natural light. 432 U.S. at 114. The Court held that the officer’s identification was 
reliable because he was a trained officer who could be expected to pay attention to detail. In addition, he 
accurately described the seller to a fellow officer immediately after the transaction and identified a 
photograph of the defendant two days later, repeating his certainty that it was a photograph of the seller. 
Id. at 115-16.

464. Manson v. Brathwaite, 432 U.S. 98, 114 (1977); United States v. Mann, 557 F.2d 1211, 1215 (5th 
Cir. 1977). In Manson the Court found that the inherent suggestiveness of single photograph displays did 
not impair the reliability of the identification, because the identifying officer viewed the photograph alone 
and at his leisure. 432 U.S. at 116.

Several circuits have employed a two-step inquiry to determine the admissibility of identification 
evidence, first examining the suggestiveness of the procedure and then determining the reliability of the 
resulting identification. See United States v. Flickinger, 573 F.2d 1349, 1358 (9th Cir. 1978) (Stovall 
suggests two-part test governing exclusion of identification testimony by requiring that challenged 
procedures be both unnecessarily suggestive and conducive to irreparable misidentification), cert, denied, 
47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); Allen v. Estelle, 568 F.2d 1108, 1112 (5th Cir. 1978) (court must 
make threshold determination of whether identification procedure unnecessarily suggestive; finding of 
impermissible suggestiveness triggers closer scrutiny to determine whether procedure created substantial 
risk of misidentification); United States v. Bubar, 567 F.2d 192, 197 (2d Cir.) (threshold question whether 
identification procedure unnecessarily suggestive; secondary issue whether identification reliable), cert, 
denied, 434 U.S. 872 (1977); Jones v. Wisconsin, 562 F.2d 440, 443 (7th Cir. 1977) (pretrial showup 
procedures unduly and gratuitously suggestive; Biggers factors applied to determine reliability of resulting 
identification); cf. Hill v. Wyrick, 570 F.2d 748, 751-52, 752 & n.7 (8th Cir.) (defendant’s habeas corpus 
petition failed to allege facts indicating pretrial photo display impermissibly suggestive; not error to dismiss 
petition without conducting evidentiary hearing), cert, denied, 98 S. Ct. 2272 (1978); Johnson v. Riddle, 
562 F.2d 312, 315 (4th Cir. 1977) (general unsupported allegations of impermissible suggestiveness 
insufficient to make prima facie case of unconstitutional identification); United States v. Collins, 559 F.2d 
561, 563 (9th Cir.) (photo spread procedure neither unnecessarily nor unduly suggestive; no substantial 
likelihood of misidentification), cert, denied, 434 U.S. 907 (1977). But see United States v. Green, 561 F.2d 
423, 426 (2d Cir. 1977) (court need not determine whether pretrial photo spreads impermissibly suggestive 
when witnesses’ opportunity to view defendants during crime indicated no very substantial likelihood of 
irreparable misidentification), cert, denied, 434 U.S. 1018 (1978).

465. See United States v. Williams, 575 F.2d 388, 393 (2d Cir. 1978) (identification testimony amply 
corroborated and likelihood of misidentification significantly reduced; failure to preserve photo spreads not 
prejudicial); United States v. Revels, 575 F.2d 74, 76 (4th Cir. 1978) (indicia of reliability corroborated by 
defendant’s presence in vicinity of crime; failure to give special identification instruction harmless); United 
States v. Green, 561 F.2d 423, 426 (2d Cir. 1977) (similarity of techniques used in several bank robberies 
and presence of gun and holdup note in defendant’s possession at time of arrest, additional proof that photo 
identification did not result in misidentification), cert, denied, 434 U.S. 1018 (1978); cf. Starkey v. Wyrick, 
555 F.2d 1352, 1355 (8th Cir.) (admission of in-court identification allegedly tainted by previous suggestive 
photo array did not violate due process; victim’s opportunity to observe rapist at scene provided 
independent source and identification corroborated when witness who did not see lineup or photo display 
identified defendant at trial), cert, denied, 434 U.S. 848 (1977).
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and in-court identifications.466 Application of this analysis, however, seldom 
results in a finding that due process has been violated. In most cases the 
courts of appeals conclude either that a pretrial identification procedure was 
not impermissibly suggestive467 or that the suggestive procedure did not give

466. Manson v. Brathwaite, 432 U.S. 98, 106 n.9 (1977); Allen v. Estelle, 568 F.2d 1108, 1114 (5th Cir. 
1978); United States v. Mann, 557 F.2d 1211, 1214 & n.3 (5th Cir. 1977). The most inherently suggestive 
identification procedure is known as a showup, in which suspects are presented singly to a witness. Moore 
v. Illinois, 434 U.S. 220, 229 (1977) (dictum) (showup carries greater risk of misidentification than lineup); 
Stovall v. Denno, 388 U.S. 293, 302 & n.6, 302-03 (1967) (showups widely condemned as suggestive). 
Courts this term have nonetheless approved several “courtroom showups.” See Jackson v. Jago, 556 F.2d 
807, 808 (6th Cir.) (per curiam) (witnesses asked to sit through series of arraignments to see if they 
recognized any of the robbers; courtroom showup not suggestive), cert, denied, 434 U.S. 940 (1977); Boyd 
v. Henderson, 555 F.2d 56, 58-60 (2d Cir.) (witness instructed to inform police when she saw robber; 
defendant one of at least six blacks who appeared for arraignment on other charges and witness did not 
know when man who robbed her would appear; courtroom showup not suggestive), cert, denied, 434 U.S. 
927 (1977). But see Moore v. Illinois, 434 U.S. 220, 229-30 (1977) (witness informed she would view named 
suspect, heard his name called as he approached bench, and heard prosecutor recite evidence against him; 
courtroom showup suggestive). Accidental confrontations between a witness and a suspect are also 
unlikely to invoke judicial disapproval. Compare United States v. Di Stefano, 555 F.2d 1094, 1102 (2d Cir. 
1977) (accidental encounter between witness and defendant in courthouse hall just prior to trial not 
impermissibly suggestive) with Cannon v. Alabama, 558 F.2d 1211, 1217-18 (5th Cir. 1977) (witness 
directed to walk down hall where defendant seated during trial recess and to look at people; suggestive at 
best), cert, denied, 434 U.S. 1087 (1978).

Although photo spreads, if properly constructed and handled, can avoid impermissible suggestiveness, 
certain practices are generally discouraged. See Manson v. Brathwaite, 432 U.S. 98, 116 (1977) (single 
photo displays generally viewed with suspicion); United States v. Bubar, 567 F.2d 192, 197 (2d Cir.) 
(dictum) (singly presented photograph, absent exigent circumstances, constitutes impermissibly suggestive 
procedure), cert, denied, 434 U.S. 872 (1977); United States v. Jarvis, 560 F.2d 494, 500 (2d Cir. 1977) 
(dictum) (FBI practice of informing potential witnesses of “correctness” or “incorrectness” of pretrial 
identifications may require reversal), cert, denied, 435 U.S. 934 (1978); cf. United States v. Williams, 575 
F.2d 388, 393 (2d Cir. 1978) (disapproving practice of destroying photo spread after pretrial identification; 
failure to preserve spreads not prejudicial in this case).

The due process standard governs voice identifications as well as visual identifications. United States v. 
Flickinger, 573 F.2d 1349, 1358 (9th Cir. 1978) (Stovall test applies to voice identifications), cert, denied, 47 
U.S.L.W. 3222 (U.S. Oct. 2, 1978); see Faison v. Zahradnick, 563 F.2d 1135, 1137 (4th Cir. 1977) (per 
curiam) (visual and voice identification at confrontation four hours after robbery reliable under totality of 
circumstances; witness had good opportunity to view abductors and certain of identification). The Ninth 
Circuit this term upheld a streamlined procedure whereby each witness was asked to listen for a named 
defendant’s voice; it ruled that it was necessary because a large number of conversations recorded through 
electronic surveillance had to be identified as part of the Government’s preparation of its case against the 
members of an illegal gambling operation. See United States v. Kim, 577 F.2d 473, 481-83 (9th Cir. 1978) 
(however suggestive, little indication any witness manipulated such that mental image of defendants’ voices 
supplanted).

467. See United States v. Bubar, 567 F.2d 192, 198-99 (2d Cir.) (differences in focus and contrast, hair 
and moustache length, and darkness; six-photo spread not suggestive), cert, denied. 434 U.S. 872 (1977); 
United States v. Lewis, 565 F.2d 1248, 1250-51 (2d Cir. 1977) (spread of ten photos of black males, all 
facing front and wearing eyeglasses, neither suggestive nor unfair; yardstick measuring device appearing 
only in defendant’s photo inconspicuous and insignificant), cert, denied, 435 U.S. 973 (1978); United States 
v. Marchand, 564 F.2d 983, 990 n.15, 995 (2d Cir. 1977) (supplying larger and better photograph of person 
selected by witness not impermissibly suggestive despite agent’s comment; presence of two photos of 
defendant in 15-photo array not impermissibly suggestive when two photos so different that witness chose 
only one), cert, denied, 434 U.S. 1015 (1978); United States v. Collins, 559 F.2d 561, 563 (9th Cir.) (six- 
photo array with subjects of similar age and like hairstyles not impermissibly suggestive), cert, denied, 434 
U.S. 907 (1977); United States v. Hancock, 558 F.2d 1300, 1302 (8th Cir.) (per curiam) (agent did not 
direct witness’ attention to any photo, tell her anyone arrested for robbery, or mention any names; spread 
of 30 photos in seven groups not suggestive), cert, denied, 434 U.S. 872 (1977); United States v. Medico. 
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rise to a substantial likelihood of misidentification.* 468 Moreover, if a sugges
tive pretrial confrontation requires the exclusion of an out-of-court identifica
tion, a subsequent in-court identification may nevertheless be reliable if based 
on an independent source.469 Even when the court has found a procedure 
suggestive and an identification unreliable, the conviction may stand if the 
admission of the unconstitutional identification was harmless error.470

557 F.2d 309, 311 (2d Cir.) (showing eight photos of white men to each of three witnesses and asking if they 
recognized any as robber not suggestive), cert, denied, 434 U.S. 986 (1977); Greenfield v. Gunn, 556 F.2d 
935, 938 (9th Cir.) (victim’s identification of defendant at scene of crime before police arrived admissible), 
cert, denied, 434 U.S. 928 (1977); United States v. Lustig, 555 F.2d 737, 749 (9th Cir. 1977) (array of four 
or five photos shown to officers without names or other indication of which was suspect not impermissibly 
suggestive), cert, denied, 434 U.S. 1045 (1978); United States v. Dupree, 553 F.2d 1189, 1191-92 (8th Cir.) 
(playing recorded voice array separately to each of three witnesses without indicating that voice of criminal 
was on tape not suggestive), cert, denied, 434 U.S. 986 (1977); cf. United States v. Rhodes, 569 F.2d 384, 
391 (5th Cir. 1978) (no evidence presented to indicate procedures used by FBI agents in constructing and 
presenting two pretrial photo arrays to witness impermissibly suggestive).

468. See Pruitt v. Hutto, 574 F.2d 956, 957 (8th Cir. 1978) (per curiam) (in-court identification of rapist 
reliable even though prosecutor’s question, “Is he the one?” while pointing at defendant suggestive; victim 
well-acquainted with defendant and had had ample opportunity to observe her assailant); United States v. 
Flickinger, 573 F.2d 1349, 1358 (9th Cir. 1978) (face-to-face interviews in jail cell unnecessarily suggestive, 
but resulting voice identifications reliable because made by FCC agent, experienced in such identification, 
who based determination solely on comparison of taped voices of drug smugglers with live voices of 
defendants), cert, denied. 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); Allen v. Estelle, 568 F.2d 1108, 1114 (5th 
Cir. 1978) (although showup in police station after witness saw recovered stolen property suggestive, 
identification reliable because witness had had clear view of criminal, showup occurred within one and one- 
half hours after crime, and witness expressed high degree of certainty); McGuff v. Alabama, 566 F.2d 939, 
941 (5th Cir.) (although showups in police car and jail cell unnecessary and suggestive, identifications 
reliable because witnesses had unobstructed view of murderer from ten feet away in midafternoon, 
confronted suspect within one or two days of crime, and certain of identification), cert, denied, 98 S. Ct. 
2856 (1978); United States v. Ivory, 563 F.2d 887, 888-89 (8th Cir. 1977) (per curiam) (identification of 
robber by witness who watched as police removed suspect’s disguise reliable because of long opportunity to 
view criminal, close attention, certainty, and short time between crime and identification); United States v. 
Jarvis, 560 F.2d 494, 499 (2d Cir. 1977) (although agent commented that witness correct, no likelihood of 
misidentification at lineup because witness certain of identification in photo array), cert, denied, 435 U.S. 
934 (1978).

Two circuits this term upheld the admission of identifications without discussing suggestiveness because 
they considered the identifications to be reliable. See United States v. Revels, 575 F.2d 74, 76 (4th Cir. 
1978) (photo spread identification three months after kidnapping reliable; victim had long opportunity to 
see abductors, gave detailed and accurate description to FBI, and certain of identifications); Faison v. 
Zahradnick, 563 F.2d 1135, 1137 (4th Cir. 1977) (per curiam) (showup identification reliable; witness 
confronted suspect only four hours after robbery, had good opportunity to see robber’s unmasked face, and 
certain of identification); United States v. Green, 561 F.2d 423, 426 (2d Cir. 1977) (no need to determine 
whether photo spreads suggestive; no substantial likelihood of misidentification because witness had 
sufficient opportunity to see robbers), cert, denied, 434 U.S. 1018 (1978).

469. See Starkey v. Wyrick, 555 F.2d 1352, 1354-55 (8th Cir.) (victim’s opportunity to observe assailant 
in airport terminal and brightly lit rest room provided adequate basis for in-court identification of 
defendant independent of photographic identification), cert, denied, 434 U.S. 848 (1977).

470. See United States v. Jarvis, 560 F.2d 494, 500 (2d Cir. 1977) (improper FBI practice of informing 
potential witnesses of correctness of pretrial identifications harmless error because other evidence 
supported conviction), cert, denied. 435 U.S. 934 (1978); Boyd v. Henderson, 555 F.2d 56, 61 (2d Cir.) 
(confrontation at evidentiary hearing eight months after crime; impermissibly suggestive because defendant 
only black male in courtroom and witness knew that second witness had identified defendant as criminal; 
subsequent in-court identification harmless error because second witness reliably identified defendant), 
cert, denied, 434 U.S. 927 (1977).

Despite the formidable odds against judicial acceptance of a defendant’s 
claim that the use of an identification against him violated due process, two 
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courts this term found such a violation. In United States v. Mann 47> the Fifth 
Circuit ruled that an FBI agent’s presentation of two photographs of the same 
man while implying that one was the defendant and that the other was “Alton 
Smith,” the name used by the person for whom the witness notarized a 
fraudulent bill of sale for a stolen pickup truck, impermissibly suggested that 
the defendant and the criminal were the same man.471 472 Evaluating each of the 
five factors enunciated in Biggers to determine whether the identification was 
nonetheless reliable,473 the court concluded that the indicia of reliability did 
not outweigh the corrupting effect of the suggestive photo identification 
procedure, which had created a substantial risk of misidentification.474 In 
Jones v. Wisconsin 475 the Seventh Circuit sustained a district court’s 
determination that the defendant’s guilty plea had followed the state trial 
court’s failure to exclude inadmissible identification evidence.476 The court 
found that repeated showups during which the witness was present when a 
fellow witness identified the defendant and when the police informed the 
defendant that he had failed a lie detector test were “extremely suggestive.”477 
Moving to a consideration of the Biggers factors, the court acknowledged that 
the witness had a good opportunity to view the robber and was attentive 
during the crime, but noted that she had not given any description of the 
robber prior to the showups two weeks later.478 The court focused on the 
witness’ continuing uncertainty during this series of suggestive confrontations 
and concluded that it had fatally undermined her capacity to make a reliable 
identification.479 480

471. 557 F.2d 1211 (5th Cir. 1977).
472. Id. at 1214-15.
473. Id. at 1215. Pointing to the witness’ admission that she was busy while the man posing as Alton 

Smith was in her office, the court determined that she had little opportunity to observe him and paid him 
only slight attention. Id. The witness was not asked to give a description of Alton Smith, the accuracy of 
which could be checked against the photographs of the defendant. Id. Although her in-court identification 
of the defendant as Alton Smith was certain, there was no information on her level of certainty in making 
the pretrial photo identification. Id. Finally, the photographs were apparently shown to the witness about a 
month after the criminal visited her office. Id.

474. 557 F.2d 1211, 1215 (5th Cir. 1977). The court held that the admission of the witness’ identification 
testimony at trial was plain error requiring reversal of the defendant’s conviction. Id. at 1216.

475. 562 F.2d 440 (7th Cir. 1977).
476. Id. at 446. The district court had ruled that suggestive pretrial identification procedures had tainted 

one in-court eyewitness identification, but found that a second eyewitness identification was properly 
admitted. Id. at 411. The court thus employed a harmless error theory to deny habeas corpus relief under a 
Wisconsin statute preserving a defendant's right to appeal adverse evidentiary rulings even after entering a 
guilty plea. Id. at 445; see Wis. Stat. Ann. § 971.31(10) (West 1971). The Seventh Circuit held that the 
statute required that guilty pleas be vacated whenever a trial court failed to exclude inadmissible evidence 
and therefore reversed the district court’s decision. 562 F.2d at 446.

477. 562 F.2d at 442, 444.
478. Id. at 443.
479. Id. at 443-44. The court emphasized that the witness’ hesitation in making the identification went 

beyond a natural reluctance to misidentify an innocent party and instead demonstrated doubt and 
uncertainty. Id. at 444.

480. 570 F.2d 748 (8th Cir.), cert, denied, 98 S. Ct. 2272 (1978).

Evidentiary Hearings. In Hill v. Wyrick™ the Eighth Circuit specified
the requirements for an evidentiary hearing to determine whether an in-court 
identification stems from an improper identification procedure. Joining a 
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trend among the circuits,481 the court held that a trial judge is not required to 
conduct such a hearing unless the defendant specifically alleges facts indicat
ing that the prosecution used impermissibly suggestive techniques to secure 
the identification.482 Even if the trial court erroneously admitted evidence of 
an identification that violated a defendant’s due process rights and the 
defendant were subsequently found guilty, an appellate court need not reverse 
the conviction if the error itself was harmless.483

CONFESSIONS

The fifth amendment protects an individual’s right to be free from 
compelled self-incrimination.484 This right protects a criminal defendant from

481. See United States v. Stevenson, 554 F.2d 123, 125 (4th Cir. 1977) (per curiam) (trial judge has 
discretion in determining whether to hold evidentiary hearing; defendant’s motion should contain 
reasonable assertion of possible taint); United States v. Smith, 546 F.2d 1275, 1279-80 (5th Cir. 1977) (trial 
judge has discretion in determining need for evidentiary hearing; hearing required only if allegations so 
specific, detailed, and nonconjectural that substantial claim presented); Fisher v. Driber, 546 F.2d 18, 22 
(3d Cir. 1976) (state trial court not bound to grant request for preliminary hearing as matter of course, but 
should determine whether or not claim frivolous); United States v. Allison, 414 F.2d 407, 410 (9th Cir.) 
(court must hear timely motion to suppress identification testimony only if supporting allegations 
sufficiently definite, detailed, and nonconjectural to enable court to conclude that substantial claim 
presented), cert, denied, 396 U.S. 960 (1969).

482. 570 F.2d at 751 (defendant must challenge pretrial identification in more than conclusory fashion).
483. Boyd v. Henderson, 555 F.2d 56, 62 (2d Cir.) (defendant would have been convicted on basis of 

other evidence whether or not identification testimony admitted; admission of in-court identification 
following overwhelmingly suggestive pretrial confrontation thus harmless), cert, denied, 434 U.S. 927 
(1977).

484. U.S. Const, amend. V (no person shall be compelled to be a witness against himself in any criminal 
case); see Miranda v. Arizona, 384 U.S. 436, 476 (1966); Malloy v. Hogan, 378 U.S. 1, 6 (1964) (fifth 
amendment applies to states through due process clause of the fourteenth amendment). Compliance with 
mandatory self-reporting provisions of essentially regulatory statutes such as the securities laws, does not 
violate the fifth amendment privilege against self-incrimination if self-reporting is essential to the 
fulfillment of the statutory scheme, the burden of reporting is placed on the general public rather than a 
“highly selective group inherently suspect of criminal activities,” and the general activity is lawful and the 
possibility of incrimination is not substantial. United States v. Stirling, 571 F.2d 708, 727-28 (2d Cir. 1978) 
(fifth amendment privilege not violated by disclosure requirements of registration and antifraud provisions 
of securities laws), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); see California v. Byers, 402 U.S. 424, 
427-31 (1971) (California hit and run statute requiring driver to stop at scene and leave name and address; 
no violation of fifth amendment).

This term the Third Circuit held that a defendant cannot be compelled to give up his privilege against 
self-incrimination in order to raise a double jeopardy claim. United States v. Inmon, 568 F.2d 326, 333 (3d 
Cir. 1977) (remanding case for further evidentiary hearings; instructing district court to exclude testimony 
from pretrial hearing on double jeopardy). Under Rule 11(e)(6) of the Federal Rules of Criminal 
Procedure, statements made in connection with the plea bargaining process are inadmissible at trial. Fed. 
R. Crim. P. 11(e)(6); see United States v. Geders, 566 F.2d 1227, 1232 (reversed and remanded because 
defendant’s incriminating statements sufficiently connected with plea bargaining process), petition for 
rehearing en banc granted (5th Cir. Mar. 27, 1978).

The privilege applies only to evidence of a testimonial or communicative nature. Fisher v. United States, 
425 U.S. 391,408 (1976); see United States v. Plesons, 560 F.2d 890, 892-93 (8th Cir. 1977) (dictum) (fifth 
amendment protection would have extended to subpoenaed medical records personally prepared by doctor 
had he asserted privilege), cert, denied, 434 U.S. 966 (1977). Generally, courts respect a defendant’s fifth 
amendment claim only if it is claimed expressly. United States v. Plesons, 560 F.2d at 892-93. There are, 
however, two situations in which a suspect need not expressly claim the privilege: during custodial 
interrogations, which courts presume to be inherently coercive, and in situations in which a suspect would 
subject himself to criminal sanctions merely by asserting the privilege. United States v. Haldeman, 559 
F.2d 31, 94 (D C. Cir. 1976) (en banc) (per curiam), cert, denied, 431 U.S. 933 (1977). 
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conviction based on an involuntary confession.* 485 In Miranda v. Arizona4*6 the 
Supreme Court established procedural safeguards designed to mitigate the 
coercive atmosphere inherent in custodial interrogation in order to prevent 
involuntary confessions.487 Before questioning a suspect, the police must warn 
him that he has the right to remain silent, that any statement he gives may be 
used against him, and that he has the right to consult retained or appointed 
counsel before answering.488 If the required procedures are not followed, any 
statement made during the subsequent interrogation generally will be inad
missible in the prosecution’s case-in-chief.489

Because the privilege against self-incrimination is personal, a client’s fifth amendment right is not 
violated by enforcement of a documentary subpoena directed toward his attorney. Fisher v. United States, 
425 U.S. at 408; Beckler v. Superior Court, Los Angeles County, 568 F.2d 661, 662 (9th Cir. 1978) 
(attorney derives no right from client’s fifth amendment privilege).

485. See Jackson v. Denno, 378 U.S. 368, 376 (1964) (New York practice of determining voluntariness 
of confession unconstitutional; admission of involuntary confession requires reversal of subsequent 
conviction); Malloy v. Hogan, 378 U.S. 1, 7 (1964) (test of admissibility is voluntariness); cf. United States 
v. Carter, 569 F.2d 801, 805 (4th Cir. 1977) (per curiam) (because district court admitted allegedly 
involuntary confession after suppression hearing, circuit court assumed trial judge had ruled on issue of 
voluntariness even though record contained no specific finding to that effect; voluntariness is prerequisite 
to admissibility), cert, denied, 435 U.S. 973 (1978).

The fifth amendment forbids both comment by the prosecution on the accused’s silence and 
instructions by the court that such silence is evidence of guilt. Griffin v. California, 380 U.S. 609, 612, 615 
(1965). Furthermore, failure to respond to interrogation cannot be treated as a final admission of guilt. See 
Baxter v. Palmigiano, 425 U.S. 308, 318 (1976) (persons appearing before prison disciplinary proceedings 
may not be penalized for exercising fifth amendment privilege); Garrity v. New Jersey, 385 U.S. 493, 499- 
500 (1967) (incriminating statements made by police officers questioned during investigation of corruption 
involuntary; state law requiring dismissal of state employees who refused to testify about matters relating 
to their employment violated defendants’ fifth amendment right). The fifth amendment, however, does not 
bar the trier of fact from inferring guilt from the defendant’s silence. See Baxter v. Palmigiano, 425 U.S. at 
318; Griffin v. California, 380 U.S. at 614. In noncriminal proceedings, the First Circuit stated this term 
that a state medical disciplinary board is not barred by the fifth amendment from drawing an adverse 
inference from a doctor’s refusal to testify in his own behalf. Arthurs v. Stern, 560 F.2d 477, 478 (1st Cir. 
1977) (physician accused of writing illegal prescriptions; fifth amendment protection against compelled 
self-incrimination did not require that medical board hearings be stayed pending outcome of criminal 
prosecution for same conduct under investigation by board), cert, denied, 434 U.S. 1034 (1978).

486. 384 U.S. 436 (1966).
487. Id. at 467.
488. Id. at 479. Whether Miranda warnings must be administered prior to every interrogation of a given 

suspect has not yet been decided by the Supreme Court. This term the Seventh Circuit held that the passage 
of nine hours between the giving of Miranda warnings and the defendant’s waiver of his rights at a later 
interrogation was not so long a period as to require that the warnings be readministered. Henne v. Fike, 563 
F.2d 809, 814 (7th Cir. 1977) (per curiam) (upholding district court’s finding as not clearly erroneous that 
suspect, given Miranda warnings at time of arrest for drunk driving, validly waived rights for 
interrogations conducted nine hours later), cert, denied, 434 U.S. 1072 (1978). In the same case, the 
Seventh Circuit also rejected the proposition that the police are required to administer new warnings before 
questioning a defendant about a crime other than the one of which he was suspected at the time the original 
warnings were given. Id. (questioning of prison escapee on whereabouts of missing person permissible after 
defendant received Miranda warnings at time of arrest for drunk driving).

489. Miranda v. Arizona, 384 U.S. 436, 479 (1966). The Government bears the burden of proving 
compliance with Miranda. Id. at 475. Miranda has no retroactive application, however. Johnson v. New 
Jersey, 384 U.S. 719, 732-33 (1966). Cases decided prior to June 13, 1966, the date of the Miranda decision, 
are governed by the Escobedo standard or the general voluntariness test of the fifth amendment. Id.; see 
Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964) (statement inadmissible because defendant interrogated in 
custody after becoming focus of investigation, received no warning of right to remain silent, and repeated 
requests to see retained counsel denied); Malloy v. Hogan, 378 U.S. 1, 6-8 (1964) (fifth amendment 
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Although designed to protect fifth amendment rights, the Miranda warn
ings are not constitutionally required.490 Therefore, although Miranda prohib
ited any use of incriminating statements obtained without the required 
warnings,491 courts have restricted the evidentiary effect of a Miranda 
violation when the illegally obtained confession is shown to have been 
voluntary in compliance with the fifth amendment. Thus, the Government 
can use an illegally obtained but voluntary confession to impeach the 
credibility of a defendant who testifies at trial.492 In addition, admission into 
evidence of a voluntary confession taken in violation of Miranda is subject to 
the harmless error rule.493 The Supreme Court has not yet ruled on the 
admissibility of reliable evidence produced as a result of a voluntary 
confession elicited after the Miranda decision and in violation of its require
ments.494 The Court has, however, held such fruits admissible if the suspect 
was interrogated before Miranda but tried after the date of that decision.495

prohibits prosecutor’s use of involuntary confessions at trial). As with Miranda, Escobedo does not apply 
retroactively. Johnson v. New Jersey , 384 U.S. at 732-33. Nor is it to be broadly extended beyond its facts. 
Michigan v. Tucker, 417 U.S. 433, 438 (1974).

490. Miranda v. Arizona, 384 U.S. 436, 467 (1966); see Michigan v. Tucker, 417 U.S. 433, 444 (1974) 
(repeating that Miranda warnings not constitutionally required).

491. 384 U.S. at 479.
492. Harris v. New York, 401 U.S. 222, 224 (1971) (defendant’s right to testify in own defense does not 

include right to commit perjury).
493. Compare United States v. Charlton, 565 F.2d 86, 93 (6th Cir. 1977) (physical and testimonial 

evidence of defendant’s involvement in counterfeiting operation overwhelming and incriminating state
ment not unduly emphasized at trial; admission of voluntary statements taken in violation of Miranda 
harmless error) with United States v. Christian, 571 F.2d 64, 69-70 (1st Cir. 1978) (conviction vacated 
because use of statement elicited after defendant expressly refused to waive Miranda rights may have 
contributed to conviction and thus not harmless beyond reasonable doubt).

494. See Michigan v. Tucker, 417 U.S. 433, 447 (1974) (avoiding broad question); see notes 596-607 
infra and accompanying text (fruits of illegal confessions).

495. Michigan v. Tucker, 417 U.S. 433, 451-52 (1974) (deterrence not furthered by suppressing 
testimony of witness named in confession obtained in violation of Miranda requirements).

496. Miranda v. Arizona, 384 U.S. 436, 477-78(1966).
497. Id. at 444.
498. See United States v. Martinez, 565 F.2d 911,913 (5th Cir. 1978) (per curiam) (statements made to 

undercover officers subsequent to narcotics buy but before actual arrest of suspect admissible; suspect not 
in custody for purposes of Miranda because agents uncertain of suspect’s involvement in narcotics 

Custodial Interrogation. Courts require the Miranda procedures only
when a person undergoes custodial interrogation as part of a criminal 
investigation.496 Custodial interrogation was defined in Miranda as “question
ing initiated by law enforcement officers after a person has been taken into 
custody or otherwise deprived of his freedom of action in any significant 
way.”497 Whether an individual was in custody for Miranda purposes at the 
time incriminating statements were made is often litigated, and some courts 
have attempted to formulate criteria for determining whether a suspect was in 
custody when a particular statement was made. The Fifth Circuit, for 
example, generally looks to four criteria in making custody determinations: 
Whether probable cause existed to arrest the suspect; whether the investiga
tion had focused on the suspect; whether the police subjectively intended the 
individual to be in custody; and whether the suspect believed he was in 
custody.498 The Ninth Circuit has developed somewhat different criteria that 
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focus to a much greater extent on the objective circumstances surrounding the 
interrogation. The relevant inquiry under this objective test is whether in view 
of all of the circumstances a reasonable person would have believed himself to 
be in custody.499 In practice, however, a court will often focus on a single 
indication that a suspect was deprived of his freedom of action in determining 
whether the suspect was in custody when the incriminating statements were 
made.500

conspiracy and thus had no probable cause to arrest, and suspect unaware of undercover agents’ true 
identities); United States v. Nash, 563 F.2d 1166, 1168 (5th Cir. 1977) (confessions obtained before 
Miranda warnings given inadmissible; defendant in custody prior to making confession because evidence 
indicated defendant most likely suspect, agent intended closed-door interrogation to be custodial, 
defendant knew interrogator was police officer and believed himself to be in custody, and interrogation had 
focused on defendant prior to confession); Hancock v. Estelle, 558 F.2d 786, 788 (5th Cir. 1977) 
(confession obtained after Miranda warnings given admissible; not tainted by initial questioning before 
warnings because defendant not in custody at time; police merely intended to take defendant’s nephew’s 
fingerprints in order to isolate prints of murderer from those of family members); United States v. 
Archbold-Newball, 554 F.2d 665, 673 (5th Cir.) (undercover agent not required to administer Miranda 
warnings when engaging suspects in conversation relating to criminal activities because neither suspects 
nor agent have requisite subjective belief that suspects being restrained in any significant manner), cert, 
denied. 434 U.S. 1000 (1977). But see United States v. McCain, 556 F.2d 253, 255 (5th Cir. 1978) (“in 
custody” requirement met because suspect could have left only if willing to abandon luggage that was being 
reexamined by customs agent; no analysis of four criteria); Barfield v. Alabama, 552 F.2d 1114, 1118 (5th 
Cir. 1977) (suspect who came to station for questioning upon policeman’s request not in custody; Miranda 
warnings not required because factual circumstances analogous to those in Oregon v. Mathiason, 429 U.S. 
492 (1977); no analysis of four criteria).

It is not clear from the cases whether all four of the criteria must be met before a court will find that the 
interrogation was custodial, and there is some indication in a different context that a suspect need not show 
that the police actually had probable cause to arrest him if he can show that the investigation had focused 
on him at the time of the questioning. See United States v. Jordan, 557 F.2d 1081, 1084-85 (5th Cir. 1977) 
(statement to suspect concerning possession of sawed-off shotgun during traffic stop treated as custodial 
interrogation even though no probable cause to arrest because investigation of firearms offense had focused 
on defendant, and neither defendant nor interrogating officer believed defendant free to leave; shotgun 
inadmissible fruit of illegal search).

499. See United States v. Kennedy, 573 F.2d 657, 660 (9th Cir. 1978) (evidence obtained as result of 
statements made after traffic stop during 45 minute interrogation in which subject questioned on prior 
conviction record and possession of weapons while in backseat of FBI vehicle inadmissible; totality of 
circumstances would reasonably lead suspect to believe himself in custody; Miranda warnings required); 
United States v. Curtis, 568 F.2d 643, 646 (9th Cir. 1978) (routine preliminary questioning at residence of 
defendant, who police had reason to believe was with victim on night of murder, not custodial under 
objective reasonable person test; statements obtained prior to reading of warnings admissible).

500. See United States v. Martinez, 565 F.2d 911, 913 (5th Cir. 1978) (per curiam) (suspect could not 
have had requisite subjective belief that he was in custody because undercover agents had neither arrested 
him nor identified themselves); United States v. McCain, 556 F.2d 253, 255 (5th Cir. 1978) (“in custody” 
requirement met because suspect could leave only if willing to abandon luggage); United States v. 
Archbold-Newball, 554 F.2d 665, 673 (5th Cir.) (suspects could not have had requisite subjective belief 
that they were in custody because undercover agent had not identifed himself; absence of subjective belief 
that their freedom being restrained “best illustrates” why “in custody" requirement not met), cert, denied, 
434 U.S. 1000 (1977).

501. 429 U.S. 492 (1977) (per curiam).

Last Term in Oregon v. Mathiason501 the Supreme Court held that a suspect 
who voluntarily came to a police station to be questioned, who was not placed 
under arrest while there, and who was allowed to leave at the end of the 
interview was not in custody for Miranda purposes even though the defendant 
was named by the victim as a suspect, the questioning took place behind 
closed doors, and the defendant was falsely informed that his fingerprints had 
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been discovered at the scene of the crime.502 When confronted with a factual 
situation similar to Mathiason, some courts have looked no further than the 
extent of the factual similarity in deciding whether a suspect was in custody 
for Miranda purposes when questioned.503 Other courts, however, have at 
least briefly analyzed factual situations similar to those in Mathiason in 
determining whether a suspect was in custody.504 In Barfield v. Alabama,505 
for example, a murder suspect who came to the police station voluntarily for 
questioning was neither initially placed under arrest nor given Miranda 
warnings.506 During a break in the questioning, the officer left the defendant 
alone in his office.507 After he returned, but before he entered the office, the 
officer overheard the defendant uttering incriminating statements.508 The 
Fifth Circuit ruled that the suspect was not in custody at the time the 
incriminating statements were made, although the police refused to allow her 
to leave the police station after the interview.509

Internal Revenue Service agents need not give Miranda warnings prior to 
interviewing taxpayers under investigation for criminal tax violations if the 
taxpayer is not under physical compulsion and the interview is conducted in 
surroundings familiar to him, such as his home or place of business, because 
such interviews are considered noncustodial.510 Such interviews, however,

502. M.at 493, 495-96.
503. See United States v. Shelby, 573 F.2d 971, 976 (7th Cir. 1978) (defendant not in custody during 

interrogation at police station because at one point he left for errand; Mathiason controls); United States v. 
Kilbourne, 559 F.2d 1263, 1264 (4th Cir.) (admission of statement obtained in absence of Miranda 
warnings proper because court considered interrogation to be substantially similar to one held noncustodial 
in Mathiason), cert, denied, 434 U.S. 873 (1977). At least one court has applied Mathiason in this summary 
fashion to a dissimilar factual situation. See United States v. Long Soldier, 562 F.2d 601, 603 n.l (8th Cir. 
1977) (statements made to investigating officers in private home immediately prior to arrest admissible 
under Mathiason because defendant’s freedom not restrained and no intent to arrest him).

504. See United States v. Lewis, 556 F.2d 446, 448-49 (6th Cir.) (per curiam) (even though criminal 
investigation had focused on defendant, interview in Postal Inspector’s office not custodial under 
Mathiason because meeting mutually arranged, defendant not placed under arrest, and voluntarily 
presented himself at office), cert, denied, 434 U.S. 863 (1977); Barfield v. Alabama, 552 F.2d 1114, 1117-18 
(5th Cir. 1977) (suspect who voluntarily appeared at police station for questioning not in custody under 
Mathiason because officer left room and defendant not under any restraint to stay); cf. Starkey v. Wyrick, 
555 F.2d 1352, 1354 (8th Cir. 1977) (exculpatory statements made during preliminary questioning in rape 
suspect’s own home prior to suspect’s voluntary appearance at police station for photographing 
admissible; Mathiason controls), cert, denied, 434 U.S. 848 (1977).

505. 552 F.2d 1114 (5th Cir. 1977).
506. Id. at 1116-18.
507. Id. at 1117-18 (fact that defendant left alone, and her departure “unimpeded by physical restraints 

or the presence of other officers” indicated that police officer’s statement that defendant remain in office, if 
made, was precatory request rather than command).

508. Id. at 1116 (defendant talking to herself while lying on floor in fetal position).
509. Id. at 1118 (fact that Mathiason allowed to leave police station after his interview and Barfield was 

not was insufficient to distinguish cases; officer would have been derelict in his duty had he permitted her 
to leave); see Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (per curiam) (suspect permitted to leave after 
admission of guilt; one factor in determining that interrogation noncustodial).

510. Beckwith v. United States, 425 U.S. 341, 347 (1976) (although complete Miranda warnings not 
given, statements made and records provided by taxpayer interviewed at home and at his place of business 
admissible because taxpayer not in custody during interviews); United States v. Mapp, 561 F.2d 685, 688 
(7th Cir. 1977) (because taxpayer interviewed at place of business and free to leave, questioning not 
custodial and Miranda warnings not required); cf. United States v. Schmoker, 564 F.2d 289, 291 (9th Cir. 
1977) (false letters submitted by taxpayer to support deductions during routine audit interviews at local 
IRS office admissible; Miranda warnings not required because interview not custodial). 
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must be conducted in accordance with IRS guidelines that require taxpayers 
suspected of criminal violations to be given modified Miranda warnings.511 

It is unclear whether Miranda warnings must be given to a putative 
defendant appearing before a grand jury.512 In United States v. Mandujano513 a 
plurality of the Supreme Court discussed but did not definitively resolve this 
precise issue. The Court did indicate, though, that it is unlikely to require full 
warnings in such circumstances.514 This term in United States v. Plesons515 the 
Eighth Circuit expressly declined to rule that Miranda warnings would never 
be required to protect the exercise of constitutional rights by a grand jury 
witness.516 The court held, however, that warnings were not required in 
conjunction with the serving of a subpoena for medical records upon a grand 
jury witness at his office because the witness had been in contact with an 
attorney and there was neither evidence of actual compulsion nor the 
elements of inherent coercion discussed in Miranda.511

Courts also encounter difficulties in determining what constitutes inter
rogation for Miranda purposes. Unsolicited or spontaneous statements are 
generally exempt from Miranda's requirements,518 as are responses to ques
tions aimed at acquiring background data such as personal identity, posses
sion of a driver’s license, or ownership of a particular motor vehicle.519 
Routine initial investigation of a crime is also to be distinguished from

511. See United States v. Jobin, 535 F.2d 154, 155-56 (1st Cir. 1976) (district court’s finding that agent 
failed to give complete warnings as required by IRS regulations not clearly erroneous; because right to 
counsel warning omitted, statement and records obtained at first interview inadmissible); cf. United States 
v. Mapp, 561 F.2d 685, 689 (7th Cir. 1977) (although investigation could more accurately be described as 
criminal rather than civil, IRS regulation that requires special agents conducting criminal, noncustodial 
investigations to identify themselves, describe their function, and give taxpayer warnings, inapplicable to 
special civil audit division agents investigating defendant). Regulations of the Internal Revenue Service 
only require special agents to inform a suspect that he need not make incriminating statements, that any 
information obtained may be used against him in a criminal proceedings and that he may seek the 
assistance of counsel before responding. United States v. Jobin, 535 F.2d at 156 n.3. The regulations do not 
require agents to inform a suspect that an attorney can be appointed to represent him if he is indigent. Id.

512. United States v. Washington, 431 U.S. 181, 186 (1977).
513. 425 U.S. 564 (1976).
514. Id. at 579-80; see Circuits Note: 1976-1977 Term, supra note 1, at 336-37, 336 nn. 567-68, 337 nn. 

569-74; notes 804-13 infra and accompanying text (Application of Miranda to Grand Jury Proceedings).
515. 560 F.2d 890 (8th Cir.), cert, denied, 434 U.S. 966 (1977).
516. Id. at 894.
517. Id. at 894-95 (service of documentary subpoena not equivalent to inherent coercion encountered by 

defendant interrogated incommunicado at police station).
518. See United States v. Jordan, 570 F.2d 635, 643 (6th Cir. 1978) (district court’s refusal to exclude 

suspect’s statements that drugs discovered in his house belonged to him and not his common law wife not 
clearly erroneous; agent’s showing arrrested suspect a copy of arrest warrant that also named suspect’s 
pregnant common law wife, and statements that agents intended to arrest her not interrogation and not 
coercive); United States v. Martinez, 565 F.2d 911, 912 (5th Cir. 1978) (per curiam) (defendant’s “yeah” 
following arresting agent’s remark during police station processing that some drug dealers take a long time 
to get caught and defendant’s day had come admissible because voluntary, unsolicited, and not in response 
to interrogation).

519. See United States v. Gaines, 563 F.2d 1352, 1358-59 (9th Cir. 1977) (because FBI agent’s routine 
questions to suspected bank robbers during traffic stop did not constitute custodial interrogation, Miranda 
warnings not required; confession obtained from one suspect subsequent to arrest not tainted); cf. United 
States v. Jordan, 557 F.2d 1081, 1083 (5th Cir. 1977) (police officer permitted to interrogate suspect on 
traffic violation when he knew driver of auto had no license; when officer began questioning suspect about 
possession of sawed-off shotgun, Miranda warnings required; shotgun admissible). 
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custodial interrogation,520 as is routine questioning at border checkpoints by 
customs officials.521 Miranda did recognize, however, that interrogation can 
include sophisticated psychological techniques, other than direct questioning, 
by which pressure designed to elicit statements is brought to bear on a 
suspect.522 Relying on the Supreme Court’s decision last Term in Brewer v. 
Williams,523 the Fifth Circuit concluded in United States v. McCain™ that 
declaratory statements may constitute interrogation under Miranda if they 
are calculated or designed to elicit information from a suspect.525 The court 
held that a customs agent’s presentation of a file of newspaper clippings 
concerning tragedies resulting from the concealment of narcotics in body 
cavities and his verbal reiteration of the dangers involved in such activity to a 
suspected drug smuggler constituted interrogation.526 Acknowledging that 
the decision in Brewer was based on the sixth amendment right to counsel at 
postarraignment interrogation and that the majority opinion in Brewer 
expressly disclaimed reliance on the fifth amendment privilege against self
incrimination, the court found that Brewer was nonetheless relevant in 
determining what constitutes interrogation for Miranda purposes.527

520. See United States v. Curtis, 568 F.2d 643, 646 (9th Cir. 1978) (police had information that 
defendant was with victim on night of murder and approached defendant at his residence during course of 
routine investigaton; Miranda warnings not required prior to admission that victim had rejected his sexual 
advances).

521. See United States v. Smith, 557 F.2d 1206, 1210 (Sth Cir. 1977) (statement made to customs agent 
during routine questioning of individual later discovered to be carrying cocaine admissible; customs agents 
need not read Miranda rights at beginning of every routine questioning session given number of people who 
pass through customs each day), cert, denied, 434 U.S. 1073 (1978); United States v. McCain, 556 F.2d 
253, 255 n.3 (5th Cir. 1977) (Miranda warnings necessary prior to secondary or strip searches of 
individuals suspected of concealing contraband; usual questions regarding citizenship and length of time 
outside country during routine border inspections permissible without Miranda warnings).

522. 384 U.S. 436, 448-54(1966).
523. 430 U.S. 387 (1977) (police officer’s postarraignment statement to deeply religious defendant that 

kidnap-murder victim deserved proper burial and that defendant should think about helping police locate 
body deliberately designed to elicit information and tantamount to interrogation).

524. 556 F.2d 253 (5th Cir. 1977).
525. Id.at 256. In an analogous context the Fifth Circuit used almost identical reasoning in concluding 

that a police officer’s statement made during a traffic stop and license check regarding possession of a 
sawed off shotgun constituted interrogation for Miranda purposes. United States v. Jordan, 557 F.2d 1081, 
1083 (5th Cir. 1977). The court characterized the facially declaratory nature of the police officer’s 
statement as immaterial to the interrogation determination and concentrated instead on the effect of the 
statement and the purpose behind it. Id. at 1083-84. The court emphasized that the police may not 
circumvent the constitutional protections against self-incrimination simply by using the techniques of 
posing a question in a declaratory fashion. Id.

526. 556 F.2d at 256. The court concluded that the whole purpose of the “talk” was to persuade the 
defendant to confess, and that the defendant’s subsequent admission that she did have narcotics in her body 
was in response to these inquisitional efforts by the government. Id. Thus, the agent’s failure to advise the 
suspect of her Miranda rights before attempting in this manner to persuade her to confess required reversal 
of her conviction. Id. The court noted that the agent's conversation with the defendant was not unlike the 
now famous interrogation in Brewer. Id.

527. Id. at 256 & n.4; see Brewer v. Williams, 430 U.S. 387, 397-98 (1977) (disclaiming reliance on 
Miranda and fifth amendment privilege against self-incrimination; focusing on demal of right to assistance 
of counsel). In dissent Judge Gee admitted that it was a “very close case” but maintained that the agent’s 
talk represented a warning rather than a question because it did not call for a response from the suspect. 
556 F.2d at 256 (Gee, J., dissenting). Judge Gee also voiced grave doubt concerning the validity of looking 
to Brewer for guidance on fifth amendment issues. Id. (Gee, J., dissenting); see United States v. Jordan, 557 
F.2d 1081, 1086 (5th Cir. 1977) (Gee, J., dissenting) (rationale of Brewer, a sixth amendment case,
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Postarraignment Interrogation. The government may not interrogate a
defendant after adversary judicial proceedings against him have commenced 
without giving him the opportunity to have his attorney present.* 528 After this 
right to counsel has attached, the police may still question the defendant 
concerning an offense unrelated to the one with which he has been charged.529 
Last Term the Supreme Court emphasized in Brewer v. Williams530 that this 
ban on questioning without the presence of defendant’s attorney is not limited 
to direct and formal interrogation, but includes psychological methods 
designed to elicit incriminating statements.531 The Court acknowledged, 
however, that some form of governmentally initiated or sponsored interroga
tion is necessary in order for the sixth amendment right to counsel to apply.532 
This term the Ninth Circuit considered this issue in United States v. Hearst.533 
The court decided that the recording made by jail personnel of a conversation 
between an indicted defendant and a friend who visited her in jail was not an 
interrogation for purposes of triggering the sixth amendment right to 
counsel.534 The court found a complete absence of any governmental effort to 
elicit the incriminating statements from the defendant, noting that there was 
no suggestion that the visitor had engaged the defendant in the recorded 
conversation at government direction.535 Thus, the tape recording was 
admissible because there was no violation of the defendant’s sixth amendment 
right to counsel.536

inapplicable to fifth amendment problems).
528. Brewer v. Williams, 430 U.S. 387, 401 (1977) (incriminating statements elicited from arraigned 

defendant during ride in police car without his attorney inadmissible because police violated defendant’s 
right to counsel guaranteed by sixth and fourteenth amendments); Massiah v. United States, 377 U.S. 201, 
205-06 (1964) (police eavesdroped on conversation between defendant and informant after both indicted; 
statements inadmissible because defendant’s sixth amendment right violated); see Kirby v. Illinois, 406 
U.S. 682, 688-89 (1972) (right to counsel attaches at initiation of adversary judicial criminal proceedings, 
whether by way of formal charge, preliminary hearing, indictment, information, or arraignment). This 
term the Fifth Circuit rejected a defendant’s contention that Massiah and Brewer required counsel to be 
present when the police questioned him after he had been indicted even though the defendant had already 
received his Miranda warnings and had verbally waived them. United States v. Patman, 557 F.2d 1181, 
1182 n. 1 (5th Cir. 1977) (per curiam) (Massiah and Brewer not applicable because involved defendants who 
had secured counsel before statements made; here waiver and confession obtained prior to retention of 
counsel).

529. United States v. Hinton, 543 F.2d 1002, 1015-16 (2d Cir.) (government informant recorded for 
federal agents conversations between himself and defendant after defendant had been indicted and had 
retained counsel on state narcotics charges; statements admissible in federal court because federal charges 
distinct from state charges), cert, denied, 429 U.S. 980 (1976); cf. United States v. Doss, 563 F.2d 265, 276 
n.3, 276-77 (6th Cir. 1977) (en banc) (defendant may not be questioned before grand jury about crime for 
which he has been secretly indicted; defendant, however, may appear and testify about wholly different and 
separable offense, without violating sixth amendment).

530. 430 U.S. 387 (1977).
531. Id. at 399-400 (police officer’s postarraignment statements to deeply religious defendant in absence 

of counsel during auto ride tantamount to interrogation; officer deliberately set out to elicit incriminating 
admissions from defendant, and psychological effect of statement more effective than formal interroga
tion).

532. Id. at 400 (constitutional protection does not attach if there has been no interrogation).
533. 563 F.2d 1331 (9th Cir. 1977) (per curiam), cert, denied, 435 U.S. 1000 (1978).
534. Id. at 1348.
535. Id. at 1347.
536. Id. at 1348 (no interrogation, either formal or surreptitious, by government). The court explicitly 

rejected the assertion that interrogation is not required under Massiah. Id. at 1347. The court considered 
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The Court in Brewer intimated that the proper approach to violations of 
the right to counsel is exclusion of the tainted evidence rather than reversal of 
any resulting conviction.537 This term the Fifth Circuit upheld the convictions 
of a defendant who was interrogated without counsel present by a government 
informant and federal agents while he was awaiting trial, because neither the 
incriminating statements obtained in violation of the rule set forth in Massiah 
and Brewer nor any evidence derived from these statements was used at trial 
and the defendants, therefore, could not show that they were prejudiced by 
the illegal conduct.538

the deliberate, secret monitoring in Massiah to be sufficient governmental “elicitation” of the incriminating 
statements to trigger defendant’s sixth amendment right to counsel. Id. at 1347-48; see Massiah v. United 
States, 377 U.S. 201, 206 (1964) (defendant denied basic protections of sixth amendment because his own 
words, purposefully elicited from him by government agents in absence of counsel, used against him at 
trial). The court maintained that Brewer clearly interpreted Massiah to apply sixth amendment rights only 
to government interrogation. 563 F.2d at 1348; see note 532 supra and accompanying text.

537. Brewer v. Williams, 430 U.S. 387, 406 n.12 (1977) (although defendant’s incriminating statements 
and testimony describing manner in which he led police to victim’s body not constitutionally admissible, 
other evidence might be admitted at retrial). But cf. United States v. Doss, 563 F.2d 265, 276 (6th Cir. 
1977) (en banc) (when substantial purpose of calling individual before grand jury is questioning about 
crimes for which he has been indicted secretly, without informing him of nature and cause of accusation 
against him and without counsel, proceeding is abuse of due process that violates his sixth amendment 
right to counsel and renders proceedings void). In Doss a vigorous dissent maintained that if such 
prosecutorial conduct were present, a fact it contested, an adequate remedy would be exclusion from the 
upcoming trial of the evidence gathered at the grand jury proceeding, rather than nullification of the entire 
grand jury proceeding. Id. at 288 (Weick, J., with Engel, J., dissenting). The dissent contended that Doss 
should not have the right to commit perjury before the grand jury and that the majority decision would 
undermine the broad investigatory powers traditionally exercised by that body. Id. at 282, 293-95 (Weick, 
J., with Engel, J., dissenting).

538. United States v. Kilrain, 566 F.2d 979, 982 (5th Cir. 1978), cert, denied, 41 U.S.L.W. 3221 (U.S. 
Oct. 2, 1978). One of several indicted coconspirators became a government informant and subsequently 
conversed with Kilrain without counsel present, during which time Kilrain made incriminating statements. 
Id. at 981. The informant testified at trial but did not relate any of the conversations he had overheard as a 
paid informant. Id. The defendants were unable to demonstrate that any of the Government’s evidence was 
obtained as a result of these conversations. Id. at 982.

539. Miranda v. Arizona, 384 U.S. 436, 444, 475 (1966); see Brewer v. Williams, 430 U.S. 387, 404 
(1977) (courts indulge in every reasonable presumption against waiver; to establish waiver Government 
must show intentional relinquishment of known right or privilege). A valid waiver will thus not be 
presumed simply from the suspect’s silence after he has been warned of his rights, or solely from the fact 
that a confession was obtained. Miranda v. Arizona, 384 U.S. at 475.

540. See.e.g., United States v. Stacey, 571 F.2d 440, 442 (8th Cir. 1978) (district court’s finding that 
defendant’s one word affirmative response to customs agents when asked if he understood his Miranda 
rights, and if he cared to continue, constituted sufficient waiver; not clearly erroneous); United States v. 
Basile, 569 F.2d 1053, 1056-57 (9th Cir.) (although defendant not asked if he waived his rights, lower 
court’s finding that defendant understood and impliedly waived his rights when he had been given Miranda 
warnings twice within 45 minutes and had nevertheless answered questions upheld), cert, denied, 98 S. Ct. 
2268 (1978); Cooper v. Warden, 566 F.2d 28, 30 (7th Cir. 1977) (although expert witnesses testified that 

Assertion and Waiver of Miranda Rights. A suspect may waive the fifth
and sixth amendment rights protected by Miranda, but the prosecution bears 
the heavy burden of proving that the waiver was knowing, intelligent, and 
voluntary under all the circumstances.539 In the absence of coercive pressures, 
a court will generally rule that a valid waiver has occurred if the suspect was 
informed of his rights, indicated that he understood them, and then voluntari
ly made a statement.540 Factors that courts consider in determining whether 
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the suspect understood his rights are his age,541 education,542 literacy or 
fluency in English,543 and physical and mental condition.544 The presence of a 
written waiver is an important indication that a valid waiver actually 
occurred,545 although a suspect’s refusal to sign such a form does not preclude 
a finding that he in fact waived his rights.546

defendant had low I.Q., he never asserted that he did not understand his rights; defendant knowingly 
waived his rights); United States v. Indian Boy X, 565 F.2d 585, 588, 591-92 (9th Cir. 1977) (juvenile 
suspect and father advised of rights and expressed understanding of them, and evidence conclusive as to 
this understanding; decision to make statement to F.B.I. held to be intelligent and knowing), cert, denied, 
47 U.S.L.W. 3223 (U.S. Oct. 2, 1978); Taylor v. Riddle, 563 F.2d 133, 136 (4th Cir. 1977) (defendant 
impliedly waived Miranda rights when he voluntarily offered exculpatory statements after he was given 
Miranda rights twice and did not request attorney), cert, denied, 434 U.S. 1020 (1978); United States v. 
Wyatt, 561 F.2d 1388, 1390 (4th Cir. 1977) (per curiam) (district court’s finding that defendant impliedly 
waived his rights when he knew he did not have to respond, was not coerced or threatened and did not ask 
for an attorney for purposes of consultation during interrogation but rather to obtain bond not clearly 
erroneous).

541. See United States v. Indian Boy X, 565 F.2d 585, 592 (9th Cir. 1977) (age of thirteen-year-old 
suspect considered in determining competency to waive right to counsel), cert, denied, 47 U.S.L.W. 3223 
(U.S. Oct. 2, 1978).

542. See United States v. Brown, 569 F.2d 236, 239 (5th Cir. 1978) (en banc) (per curiam) (FBI agents 
intercepted suspect when she appeared at court for preliminary hearing on state charge and read suspect 
her Miranda warnings; statements admissible although FBI agents did not ask if suspect wished to consult 
with attorney already appointed for state charge because agent not required to specify that attorney 
included state public defender already appointed when suspect well-educated teacher).

543. See Canal Zone v. Gomez, 566 F.2d 1289, 1292 (5th Cir. 1978) (Government failed to meet burden 
of establishing knowing and intelligent waiver; alien defendant illiterate, unable to speak English, and 
assumed to be unfamiliar with American customs and Bill of Rights); United States v. Ford, 563 F.2d 1366, 
1366 (9th Cir. 1977) (Government proved defendant knowingly and voluntarily waived right to remain 
silent and did not later revoke waiver; customs agents informed defendant of her Miranda rights in both 
English and Thai, her native language, defendant responded in Thai that she understood her rights and 
would speak with agents; district court held defendant had sufficient knowledge of English to have 
understood her rights), cert, denied, 434 U.S. 1021 (1978).

544. See Pierce v. Cardwell, 572 F.2d 1339, 1342, 1343 (9th Cir. 1978) (evidentiary hearing required on 
habeas corpus petition because of factual disputes including question of defendant’s state of intoxication at 
time of interrogation; defendant’s mental and physical state is critical factor in determining whether he 
made valid waiver of his rights); United States v. Oaxaca, 569 F.2d 518, 522-23 (9th Cir. 1978) (although 
defendant claimed confession involuntary because experiencing effects of heroin withdrawal and head 
injury at time of statements, testimony of sheriff and attending physician indicated that defendant alert; 
finding of voluntariness affirmed); Cooper v. Warden, 566 F.2d 28, 29-30 (7th Cir. 1977) (trial court 
finding of knowing and intelligent waiver of Miranda rights affirmed although defendant alleged he was 
mentally incompetent to understand Miranda warnings; testimony indicated that he understood his 
Miranda rights and testimony of defendant’s expert witnesses in psychology and psychiatry equivocal); 
Henne v. Fike, 563 F.2d 809, 813, 814 (7th Cir. 1977) (per curiam) (district court’s finding on basis of 
expert testimony and video tapes of administration of warnings and breath-o-lyzer test that defendant who 
was read his Miranda warnings while intoxicated was capable of understanding them affirmed; not clearly 
erroneous), cert, denied, 434 U.S. 1072 (1978).

545. See United States v. Danley, 564 F.2d 813, 814-15 (8th Cir. 1977) (per curiam) (defendant signed 
formal waiver after stating that he understood his rights following Miranda warnings; by signing 
confession and giving written waiver of right to counsel during police interview, defendant waived privilege 
against self-incrimination); United States v. Hale, 562 F.2d 336, 337-38 (5th Cir. 1977) (per curiam) 
(district court’s finding that defendant waived his right to counsel when he voluntarily signed FBI waiver 
form and acknowledged full understanding of right to federally appointed counsel affirmed; not clearly 
erroneous), cert, denied, 434 U.S. 1022 (1978).

546. See United States v. Patman, 557 F.2d 1181, 1182 (5th Cir. 1977) (per curiam) (defendant given 
Miranda warnings, acknowledged understanding his rights, refused to sign waiver form, but gave oral 
confession in response to questions; affirming trial court finding that confession voluntary and admissible 
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Miranda established the principle that if a defendant does not waive his 
right to counsel and requests an attorney, the police must refrain from 
interrogating him until counsel is present.547 This term in United States v. 
Rodriguez-Gastelum54* the Ninth Circuit rejected a per se rule precluding a 
suspect from waiving his right to counsel after he has requested an attorney 
but before he has consulted with him.549 The court concluded that such a rule 
was not mandated by the sixth amendment, that it would hinder law 
enforcement officials if imposed,550 and that Miranda's protection against self
incrimination would be preserved by a realistic and flexible case-by-case 
approach.551 The suspect was found to have waived his previously asserted

because no contrary evidence); United States v. Hart, 557 F.2d 162, 164 (8th Cir.) (per curiam) (although 
defendant refused to sign written form waiving his rights, trial court finding that he made incriminating 
statements to government agents voluntarily and with full knowledge of rights not clearly erroneous 
because supported by record), cert, denied, 434 U.S. 906 (1977). But cf. United States v. Christian, 571 F.2d 
64, 69 (1st Cir. 1978) (defendant’s placement of signature on FBI form after printed statement of rights but 
not on line following waiver represented an express refusal to waive; remanded for new trial because 
appellant’s statements following refusal to waive should not have been admitted).

The standard FBI Waiver of Rights Form often used by FBI agents received judicial criticism this term 
because it does not have a line on which the suspect can indicate that he understands his rights without also 
waiving them. See United States v. Christian, 571 F.2d at 69 n.9 (dictum) (separate line should be provided 
after description of rights and above waiver paragraph); United States v. Goldman, 563 F.2d 501, 503 n.3 
(1st Cir. 1977) (dictum) (FBI might consider restructuring form to avoid objection that suspect cannot 
acknowledge understanding his rights without also agreeing to waive them), cert, denied, 434 U.S. 1067 
(1978).

547. Miranda v. Arizona, 384 U.S. 436, 473-74 (1966); see United States v. Nixon, 571 F.2d 1121, 1121 
(9th Cir. 1978) (per curiam) (order denying motion to suppress inculpatory statements reversed because 
interrogation closely followed demand for counsel; defendant’s right to have questioning cease was thus not 
scrupulously honored and Government failed to prove waiver of counsel).

548. 569 F.2d 482 (9th Cir. 1978) (en banc).
549. Id. at 486. Three judges concurred with the majority’s view that a per se rule is neither necessary 

nor desirable, but dissented from the holding that the defendant had in fact waived his right to counsel. Id. 
at 488 (Goodwin, J., with Browning, C.J., & Anderson, J., concurring and dissenting). The dissent 
contended that a defendant who has requested an attorney cannot waive his right to counsel until he has 
consulted with him. Id. at 489 (Hufstedler, J., with Ely, J., dissenting) (Mosley majority specifically stated 
that no statement made after counsel had been requested but before counsel had been provided could be 
admitted without violating Miranda; Brewer reinforced Miranda's protection of this right). This term the 
Fifth Circuit also rejected such a per se rule. Nash v. Estelle, 560 F.2d 652, 655 (5th Cir. 1977), reheard en 
banc, (June 7, 1978). The court determined that when the suspect requested counsel, police ceased their 
evidence-seeking interrogation. Id. at 656. The court characterized the request for counsel as indecisive and 
held that in such a situation, the interrogator may continue questioning to determine the suspect’s precise 
intention regarding counsel. Id. at 658.

Other courts have noted that a suspect can waive his right to counsel after he had requested an attorney. 
See White v. Finkbeiner, 570 F.2d 194, 200 (7th Cir. 1978) (remanded to district court to determine if 
suspect had requested counsel before confessing; if request made, state could still submit possession if it 
meets heavy burden of proving valid waiver); Canal Zone v. Gomez, 566 F.2d 1289, 1291-92 (5th Cir. 
1978) (postassertion waiver may be found under totality of circumstances; 24-hour lapse between 
unanswered request for counsel one factor to be considered in establishing whether accused waived rights); 
United States v. Charlton, 565 F.2d 86, 90 (6th Cir. 1977) (agents’ continued interrogation after suspect 
requested counsel violated Miranda, but harmless error because confession otherwise voluntary; prevailing 
conclusion among courts of appeals is that waiver of right to counsel is possible even after suspect has 
requested attorney).

550. 569 F.2d at 486, 488.
551. Id. at 486. The court reasoned that under the rationale of Miranda and Michigan v. Mosley, police 

officers should not be permitted to pressure or coerce a suspect from reconsidering his right to counsel. Id. 
at 488; see Michigan v. Mosley, 423 U.S. 96, 101 (1975) (Miranda does not create per se rule proscribing
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right to counsel by the manner in which he responded to a clarifying question 
by the interrogating officer.552

further questioning by police after suspect has indicated desire to remain silent). The court intimated, 
however, that the police officer is not precluded from ever initiating or inducing the waiver. 569 F.2d at 
488.

Relying on Rodriguez-Gastelum, courts have found valid waivers of a previously asserted right to 
counsel. See United States v. Wilson, 571 F.2d 455, 457 (9th Cir. 1978) (suspect who had requested counsel 
during interrogation on forgery charge waived right to counsel when he asked to speak to someone and 
then made incriminating statements to police officer); United States v. Rose, 570 F.2d 1358, 1361 (9th Cir. 
1978) (defendant repeatedly requested counsel, but in each instance withdrew request after agents advised 
him of practical problems in consulting attorney requested).

552. 569 F.2d at 488. After the officer advised the suspect of his Miranda rights, and asked him if he 
wanted to talk about the case, the suspect replied “Okay, okay, but with an attorney.” Id. at 483. The 
interrogating agent then asked if the suspect would talk to the agent without an attorney, to which the 
suspect responded affirmatively and made incriminating statements. Id. at 483-84. The court assumed that 
the defendant’s first response represented an assertion of the right to counsel under Miranda. Id. at 484. It 
considered, however, that the officer’s question was merely meant to clarify the suspect’s intention and 
ruled that the defendant’s affirmative answer was not the product of pressure or coercion and constituted a 
clear and unequivocal waiver of that right. Id. at 488. The court noted that the interrogator’s followup 
question concerning the defendant's intention could not be characterized as continued interrogation 
forbidden under Miranda. Id. at 485 n.6. Three judges dissented from the finding that the suspect had 
waived his rights because they contended that the suspect, a frightened Mexican, did not intend to waive 
the rights that he had tried to invoke a moment earlier. Id. at 488 (Goodwin, J., with Browning, C.J., & 
Anderson, J., concurring and dissenting).

553. See Doyle v. Ohio, 426 U.S. 610, 617-18 (1976) (defendant’s silence inherently ambiguous and may 
represent defendant’s invocation of fifth amendment right to silence); cf Miranda v. Arizona, 384 U.S. 436, 
473-74 (1966) (if suspect indicates in any manner his desire to remain silent, interrogation must cease).

554. See United States v. Lorenzo, 570 F.2d 294, 298 (9th Cir. 1978) (defendant did not revoke earlier 
waiver of fith amendment rights when he refused to answer one question but responded to subsequent 
questions); United States v. Ford, 563 F.2d 1366, 1367 (9th Cir. 1977) (defendant continued to answer 
questions after frequent pauses; silences considered neither assertion of right to remain silent nor 
revocation of earlier waiver), cert, denied, 434 U.S. 1021 (1978); United States v. Goldman, 563 F.2d 501, 
504 (1st Cir. 1977) (defendant’s failure to answer a question was strategic choice rather than reassertion of 
right to remain silent), cert, denied, 434 U.S. 1067 (1978); Taylor v. Riddle, 563 F.2d 133, 137 (4th Cir. 
1977) (defendant’s statement that he could not answer specific question merely expressed inability to 
answer that question, rather than indicating invocation of fifth amendment right to remain silent), cert, 
denied, 434 U.S. 1020 (1978).

555. See United States v. Johnson, 558 F.2d 1225, 1228 (5th Cir. 1977) (suspect’s statement that she 
wished to speak to attorney before explaining presence of contraband in luggage inadmissible because 
statement expressed desire to remain silent).

556. See note 547 supra and accompanying text.
557. Michigan v. Mosley, 423 U.S. 96, 97-98, 104 (1975) (defendant given warnings and questioned 

about murder charge several hours after he refused to answer questions from different detective concerning 
unrelated robbery for which he had been arrested; no Miranda violation).

A suspect’s silence after he has been warned of his Miranda rights does not 
clearly constitute an assertion of his fifth amendment right to remain silent.553 
Intermittent pauses or failure to respond to particular questions during 
interrogation also do not represent such an assertion if followed by answers to 
additional questions.554 The Fifth Circuit this term held that an assertion of 
the sixth amendment right to counsel also constituted an assertion of the right 
to remain silent under the fifth amendment.555 Although Miranda prohibits 
further questioning once a suspect asserts his right to counsel until counsel 
has been consulted,556 it has been held that the police may resume questioning 
after a suspect has asserted his right to remain silent as long as his right to cut 
off questioning is “scrupulously honored.”557 Renewed questioning is permis
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sible if begun after a significant period of time has passed and if Miranda 
warnings have been readministered.558

558. See United States v. Finch, 557 F.2d 1234, 1235-36 (8th Cir.) (per curiam) (defendant’s right to cut 
off questioning scrupulously honored because interrogation ceased immediately after defendant refused to 
make statement and fresh Miranda warnings administered before questioning suspect more than 20 hours 
later), cert, denied, 434 U.S. 927 (1977).

559. Malloy v. Hogan, 378 U.S. 1, 7 (1964).
560. See Michigan v. Tucker, 417 U.S. 433, 445 (1974) (dictum) (voluntary statements inadmissible in 

Government’s case-in-chief because obtained in violation of Miranda); United States v. Brown, 557 F.2d 
541, 545 (6th Cir. 1977) (confession obtained in compliance with Miranda inadmissible because 
involuntary), cert, denied, 435 U.S. 932 (1978).

561. Harris v. New York, 401 U.S. 222, 224 (1971).
562. Johnson v. New Jersey, 384 U.S. 719, 721, 730 (1966).
563. See note 493 supra and accompanying text.
564. Mincey v. Arizona, 98 S. Ct. 2408, 2416 (1978); Jackson v. Denno, 378 U.S. 368, 376 (1964) (any 

use of involuntary statement at trial denies due process even though ample evidence aside from confession 
supports conviction).

565. Jackson v. Denno, 378 U.S. 368, 385-86(1964).
566. Id.
567. See Schneckloth v. Bustamonte, 412 U.S. 218, 224-25 (1973) (fundamental fairness requires 

exclusion of statements that are not product of defendant’s free will).
568. Jackson v. Denno, 378 U.S. 368, 376 (1964); see United States v. Brown, 557 F.2d 541, 545 n.2 (6th 

Cir. 1977) (involuntary confessions excludable regardless of truth or falsity), cert, denied, 435 U.S. 932 
(1978). But see Schmidt v. Hewitt, 573 F.2d 794, 801 (3d Cir. 1978) (trial judge should have considered 
polygraph results indicating confession false as one factor in determining involuntariness).

569. United States v. Charlton, 565 F.2d 86, 88-89 (6th Cir. 1977) (citing Culombe v. Connecticut, 367 
U.S. 568, 602 (1961)); United States v. Brown, 557 F.2d 541, 546 (6th Cir. 1977) (same), cert, denied, 435 
U.S. 932 (1978); see Mincey v. Arizona, 98 S. Ct. 2408, 2417 (1978) (conviction cannot stand because 
defendant’s statements not product of rational intellect and free will); Davis v. North Carolina, 384 U.S. 
737, 739 (1966) (same). The focus is on the state of mind of the accused at the time the confession was 
made. United States v. Charlton, 565 F.2d 86, 88 (6th Cir. 1977); United States v. Brown, 557 F.2d 541, 
546 (6th Cir. 1977), cert, denied, 435 U.S. 932 (1978).

Voluntariness. The fifth amendment permits the Government to use at
trial only confessions that are made voluntarily.559 In trials occurring after the 
decision in Miranda, a defendant’s statements are admissible in the prosecu
tion’s case-in-chief only if they are both voluntary and obtained in compliance 
with Miranda's requirements.560 Confessions admitted only to impeach a 
defendant’s testimony are tested solely by the voluntariness standard,561 
however, as are all statements admitted in cases tried before Miranda and 
Escobedo.562 The harmless error rule that governs Miranda violations563 does 
not apply to the admission of involuntary statements; the introduction of an 
involuntary confession into evidence requires the reversal of a subsequent 
conviction.564 Coerced confessions are inadmissible because they are both 
inherently unreliable565 and frequently result from illegal police conduct that 
courts hope to deter in order to maintain public confidence in the administra
tion of justice.566 Moreover, the use of involuntary confessions is a violation of 
fundamental fairness.567 Because these judicial concerns go beyond the issue 
of reliability, the truth or falsity of a confession is deemed to be irrelevant to 
the issue of voluntariness.568

A statement is voluntary if the totality of the surrounding circumstances 
indicates that it was the product of free and rational choice.569 In examining 
the totality of the circumstances to determine whether the defendant’s will 
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was overborne by coercive pressures, courts examine personal characteristics 
of the accused and the details of the interrogation.570 Relevant personal 
characteristics include age, intelligence, educational level, knowledge of 
rights, and the defendant’s physical, mental or emotional condition.571 In 
scrutinizing the nature of the interrogation courts look to the methods used 
by the police and whether other coercive pressures were present. For example, 
any unnecessary delay in bringing the suspect before a magistrate,572 or police

570. Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973); United States v. Brown, 557 F.2d 541, 546 
(6th Cir. 1977), cert, denied, 435 U.S. 932 (1978).

571. See United States v. Smith, 574 F.2d 707, 709-10 (2d Cir. 1978) (“street wise” 17-year-old 
defendant of average intelligence, fully conversant with rights from numerous previous encounters with 
criminal justice system; confession voluntary); United States v. Schmidt, 573 F.2d 1057, 1064 (9th Cir. 
1978) (defendant with two years of law school; confession voluntary); Leland v. Wainwright, 569 F.2d 
1371, 1372 (5th Cir. 1978) (per curiam) (defendant afflicted with ulcer pain but taken home by police to get 
medicine; confession voluntary); Jennings v. Casscles, 568 F.2d 229, 232-34 (2d Cir. 1977) (defendant 
familiar with rights from earlier arrest on separate charge; confession voluntary); United States v. 
Hartmon, 566 F.2d 49, 50 (8th Cir. 1977) (per curiam) (juvenile defendant who failed to complete high 
school; confession voluntary); Chaney v. Wainwright, 561 F.2d 1129, 1131-32 (5th Cir. 1977) ("street 
wise” 17-year-old defendant well aware of rights and familiar with police procedure because of previous 
arrest; confession voluntary); cf. Schmidt v. Hewitt, 573 F.2d 794, 801 (3d Cir. 1978) (state court finding of 
voluntariness not fairly supported by record showing that 17-year-old defendant had been kept from 
mother for five days); Elliott v. Morford, 557 F.2d 1228, 1229-32 (6th Cir. 1977) (evidentiary hearing 
required to determine voluntariness of confession made by diabetic defendant allegedly deprived of insulin 
for four days), cert, denied, 434 U.S. 1040 (1978); United States v. Brown, 557 F.2d 541, 549, 551-54 (6th 
Cir. 1977) (distraught 19-year-old defendant suffering from extensive and painful injuries from being 
beaten during and after arrest; confession voluntary), cert, denied, 435 U.S. 932 (1978).

The possibility that the defendant’s physical and mental condition was affected by alcohol or drugs is 
also subjected to judicial scrutiny. See United States v. Holleman, 575 F.2d 139, 142 (7th Cir. 1978) 
(alleged drug addict who requested and was given medication during interview; confession voluntary); 
United States v. Oaxaca, 569 F.2d 518, 522-23 (9th Cir. 1978) (defendant allegedly suffering effects of mild 
heroin withdrawal and blow to head but who appeared alert and in good condition; confession voluntary); 
United States v. Kelly, 556 F.2d 257, 261-62 (5th Cir. 1977) (defendant who did not appear intoxicated and 
consumed no alcohol but who alleged intoxication, fatigue, and toothache pain; confession voluntary), cert, 
denied, 434 U.S. 1017 (1978).

572. Mallory v. United States, 354 U.S. 449, 450-56 (1957) (defendant questioned for approximately six 
hours in police headquarters but not arraigned until after he confessed; confession inadmissible); McNabb 
v. United States, 318 U.S. 332, 344-47 (1943) (defendant arrested at night, kept in detention cell for 14 
hours, then questioned for two days before arraignment; confession inadmissible); see Ferguson v. Boyd, 
566 F.2d 873, 878-79 (4th Cir. 1977) (per curiam) (six-day delay in bringing defendant before judge as 
required by state law was one of several factors showing confession involuntary).

Federal courts are required by statute to consider delay between arrest and arraignment in determining 
the issue of voluntariness under 18 U.S.C. § 3501(b) (1976). The statute provides that a confession by an 
arrested suspect is not inadmissible solely because of delay in bringing him before a magistrate if the trial 
judge finds that the confession is voluntary, if the weight of the confession is left to the jury, and if the 
confession was made within six hours of the arrest. Id. § 3501(c). A delay longer than six hours, however, 
does not always render a confession inadmissible. Id. (means of transportation and distance to nearest 
magistrate may render six-hour limit inapplicable); see United States v. Gaines, 555 F.2d 618, 623 (7th Cir. 
1977) (courts generally view such delay as merely another factor for trial judge to consider in determining 
voluntariness). In a federal prosecution the Government need not justify delay caused by state officials 
prior to formal federal custody unless the defendant demonstrates the existence of a working arrangement 
between federal and state officials that was designed to facilitate the interrogation of suspects in violation of 
federal standards. See United States v. Greer, 566 F.2d 472, 474 (5th Cir.) (per curiam) (confession given 
immediately after federal custody began held admissible; although state authorities detained defendant 
nine hours so FBI could interview him, state custody was not result of improper working arrangement with 
FBI), cert, denied, 435 U.S. 1009 (1978); United States v. Gaines, 555 F.2d 618, 625 (7th Cir. 1977) 
(suppression of defendant’s confession to federal officers after 46 hours in state custody not required as 
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failure to give Miranda warnings can be significant factors in determining 
voluntariness.* 573 Prolonged interrogation may indicate that a confession was 
involuntary,574 but lengthy interrogation alone is not dispositive.575 The police 
may not use any type of threats or violence,576 or direct or implied promises of 
leniency or immunity from prosecution.577 Although deception of a suspect in 
order to obtain a confession may indicate an overall scheme of coercion and 

matter of law because no collusive working arrangement between federal and state officials shown; trial 
court retains discretion to exclude such statements on remand).

573. Davis v. North Carolina, 384 U.S. 737, 740 (1966). Nevertheless, a confession elicited without 
warnings may be voluntary. See Michigan v. Tucker, 417 U.S. 433, 443 (1974) (dictum).

574. See Mincey v. Arizona, 98 S. Ct. 2408, 2416-18 (1978) (four hours of continuous questioning of 
seriously wounded defendant; confession involuntary); Davis v. North Carolina, 384 U.S. 737, 752 (1966) 
(defendant held in isolation for 16 days and questioned twice each day for one hour each time; confession 
involuntary); Smith v. Estelle, 569 F.2d 944, 948-50 (5th Cir. 1978) (admission of coconspirator’s 
statement implicating defendant not harmless error; defendant presented serious and substantial claim that 
confession extracted after four hours of questioning accompanied by physical and verbal abuse was 
coerced); cf. Schmidt v. Hewitt, 573 F.2d 794, 799-801 (3d Cir. 1977) (evidence strongly suggests 
confession given by defendant held incommunicado and questioned for 40 hours by eight teams of two 
interrogators over five days was involuntary; evidentiary hearing on admissibility required).

575. See United States v. Holleman, 575 F.2d 139, 142 (7th Cir. 1978) (confession allegedly following 10 
hours of questioning voluntary); United States v. Kelly, 556 F.2d 257, 261-62 (5th Cir. 1977) (district 
court’s ruling that statements made during four hours of questioning voluntary not clearly erroneous), cert, 
denied, 434 U.S. 1017 (1978).

576. See United States v. Schmidt, 573 F.2d 1057, 1060-62, 1064 (9th Cir. 1978) (initial confession 
extracted by Peruvian police through beatings and dunkings inadmissible because involuntary; subsequent 
statement to American drug enforcement agents voluntary because not product of physical coercion or 
earlier confession, which defendant knew to be inadmissible); United States v. Brown, 557 F.2d 541, 551- 
52, 554 (6th Cir. 1977) (confession obtained from suspect in back seat of police car following violent arrest 
and in course of interrogation during which he was struck by police officer at least once was involuntary), 
cert, denied, 435 U.S. 932 (1978); cf. Elliott v. Morford, 557 F.2d 1228, 1229-30, 1232-33 (6th Cir. 1977) 
(case remanded for hearing on voluntariness of confession allegedly resulting from severe beating and 
threats), cert, denied, 434 U.S. 1040 (1978).

In contrast, a statement volunteered without compulsion from the government involves no due process 
violation. In Miranda, the Court pointed out that statements of a person who calls or enters a police station 
and declares that he wishes to confess to a crime are examples of volunteered statements that are not barred 
by the fifth amendment. Miranda v. Arizona, 384 U.S. 436, 478 (1966). Incriminating statements 
volunteered to someone whom the defendant does not believe to be a law enforcement official are also 
admissible because they are not the product of government compulsion. See United States v. Gray, 565 
F.2d 881, 890 & n.29 (5th Cir.) (assertion that incriminating statements volunteered to undercover police 
agent were not made voluntarily lacks merit because no evidence of compulsion), cert, denied, 435 U.S. 955 
(1978); McAllister v. Brown, 555 F.2d 1277, 1279 (5th Cir. 1977) (per curiam) (trial testimony as to 
incriminating out-of-court statements made to private citizen in circumstances free of coercion not 
prohibited by self-incrimination clause); cf. United States v. Lambros, 564 F.2d 26, 31 (8th Cir. 1977) 
(incriminating statement volunteered to cellmate admissible under 18 U.S.C. § 3501, governing admissibili
ty of confessions), cert, denied, 434 U.S. 1074 (1978).

577. See Hutto v. Ross, 429 U.S. 23, 30 (1976) (per curiam) (counsel made it clear to defendant that plea 
bargain could be enforced whether or not he confessed; confession not result of direct or implied promises 
and therefore not involuntary); United States v. Curtis, 562 F.2d 1153, 1154 (9th Cir. 1977) (defendant not 
promised leniency in return for admissions but told only that his cooperation would be made known to 
prosecuting authorities; confession voluntary); United States v. Ellison, 557 F.2d 128, 131 (7th Cir.) (trial 
court’s finding that federal drug enforcement agents never gave defendant implied promise of immunity 
from prosecution affirmed; confession voluntary), cert, denied, 434 U.S. 965 (1977); cf. Gunsby v. 
Wainwright, 552 F.2d 127, 127-28 (5th Cir. 1977) (per curiam) (evidentiary hearing required to determine 
whether defendant’s confession was part of aborted plea bargain).
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pressure,578 the police may bring some psychological pressure to bear on a 
suspect without rendering his subsequent confession involuntary.579 This 
Term in Mincey v. Arizona5*0 the Supreme Court applied these factors to hold 
inadmissible a confession obtained from a critically wounded suspect in a 
hospital intensive care unit.581 The defendant, who had been seriously 
wounded several hours earlier and was complaining of unbearable pain, had 
been questioned for four hours despite his repeated requests that the 
interrogation stop until he could get a lawyer.582 The Court concluded that 
the virtually continuous questioning had simply overborne the debilitated and 
barely conscious defendant’s will and that the confession was thus involuntar- 
y.583

If an incriminating statement is obtained in violation of Miranda or is 
involuntary, subsequent confessions by the suspect may still be admissible. In 
such cases courts consider whether the conditions that invalidated the prior 
statement carried over to require exclusion of the subsequent confession as 
well.584 The Government bears the burden of establishing voluntariness by a 
preponderance of the evidence.585 The trial court must consider voluntariness 
in an evidentiary hearing outside the presence of the jury.586 Although the

578. See Schmidt v. Hewitt, 573 F.2d 794, 801 (3d Cir. 1978) (telling suspect his alleged accomplices 
had confessed before they had in fact was part of overall scheme of coercion and pressure and thus factor 
bearing on voluntariness); Ferguson v. Boyd, 566 F.2d 873, 878-79 (4th Cir. 1977) (per curiam) (confession 
exacted by fostering defendant’s erroneous belief that his acknowledgement of guilt was necessary to 
exonerate his girlfriend was involuntary).

579. See United States v. Jordan, 570 F.2d 635, 643 (6th Cir. 1978) (police informed defendant that his 
pregnant common law wife, whose name appeared on arrest warrant, would be arrested in hospital if 
necessary because police could not determine ownership of drugs found in home; other factors showed 
defendant’s subsequent confession voluntary); United States v. Greer, 566 F.2d 472, 474 (5th Cir.) (per 
curiam) (defendant told that witness had identified his picture; subsequent confession nonetheless 
voluntary), cert, denied, 435 U.S. 1009 (1978); United States v. Charlton, 565 F.2d 86, 89 (6th Cir. 1977) 
(police said defendant could only exculpate son by explaining his own involvement in crime and showing 
why son knew nothing about it; defendant knew his rights and subsequent confession voluntary).

580. 98 S. Ct. 2408 (1978).
581. Id. at 2417-18.
582. Id.
583. Id. at 2418.
584. See United States v. Schmidt, 573 F.2d 1057, 1062-64 (9th Cir. 1978) (strong-willed defendant 

knew coerced statements to Peruvian authorities would be inadmissible; subsequent confession to 
American agents in Peru who did not use coercive techniques were voluntary); Jennings v. Cassels, 568 
F.2d 229, 233 (2d Cir. 1977) (subsequent confession not product of prior tainted confession because 
defendant familiar with rights from previous arrests and no indication of physical or other threats or 
coercion); United States v. Nash, 563 F.2d 1166, 1169 (5th Cir. 1977) (giving Miranda warnings did not 
remove taint of prior confession obtained without them; subsequent confession inadmissible because closely 
related in both time and circumstances to initial statement); United States v. Bowler, 561 F.2d 1323, 1326 
(9th Cir. 1977) (conditions rendering confession obtained without Miranda warnings inadmissible did not 
carry over to invalidate subsequent statements after warnings given; court considered defendant's age, 
education, articulateness, and mental condition). See also United States v. Wilson, 569 F.2d 392, 397 (5th 
Cir. 1978) (conviction vacated and case remanded for factual findings on whether clear act of free will 
intervened between illegal arrest and confession to dissipate taint).

585. Lego v. Twomey, 404 U.S. 477, 489 (1972); see United States v. Shelby, 573 F.2d 971, 975 (7th Cir. 
1978) (in upholding finding of voluntariness court must believe confession shown to be product of rational 
intellect by preponderance of evidence); United States v. Brown, 557 F.2d 541, 554 (6th Cir. 1977) 
(Government failed to meet burden of demonstrating confession voluntary), cert, denied, 435 U.S. 932 
(1978).

586. Sims v. Georgia, 385 U.S. 538, 543-44 (1967); Jackson v. Denno, 378 U.S. 368, 391, 393 (1964). 
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trial judge need not make formal findings of fact, his conclusion that an 
incriminating statement was voluntary must appear with unmistakable clarity 
from the record.* 587 In federal trials, once a confession is ruled voluntary and 
admissible, the jury may consider evidence relating to voluntariness in 
determining what weight to accord the confession.588

This constitutional rule has also been codified. 18 U.S.C. § 3501(a) (1976).
In a nonjury trial the judge need not hold a separate hearing, but may simply determine voluntariness in 

the context of a motion to suppress the confession when it is offered in evidence. See United States v. 
Martinez, 555 F.2d 1269, 1272 (5th Cir. 1977) (no need for separate voluntariness hearing because motion 
to suppress confession as involuntary considered during bench trial). A separate hearing is also 
unnecessary in a jury trial when the confession has already been found voluntary in an earlier bench trial on 
a related charge. Id. at 1277.

587. Sims v. Georgia, 385 U.S. 538, 544 (1967); Leland v. Wainwright, 569 F.2d 1371, 1372 (5th Cir. 
1978) (per curiam) (denial of motion to suppress confession represents determination of voluntariness); 
United States v. Carter, 569 F.2d 801, 805 (4th Cir. 1977) (per curiam) (trial court’s denial of all motions to 
suppress and admission of confession into evidence without expressly ruling on voluntariness sufficient; 
voluntariness was necessary condition of admissibility), cert, denied, 435 U.S. 973 (1978).

If a state court fails to make factual findings in the face of conflicting evidence concerning voluntariness, 
a federal district court should conduct an evidentiary hearing before ruling on a petition for habeas corpus. 
See Pierce v. Cardwell, 572 F.2d 1339, 1342 (9th Cir. 1978) (denial of habeas corpus petition reversed and 
remanded for evidentiary hearing; state trial court failed to resolve crucial factual issues of defendant’s 
level of intoxication and extent to which interrogation continued after his request for attorney); White v. 
Finkbeiner, 570 F.2d 194, 201 (7th Cir. 1978) (dismissal of habeas corpus petition reversed and remanded 
for evidentiary hearing; state trial court failed to make any finding concerning whether defendant asked to 
see attorney before confessing); Elliott v. Morford, 557 F.2d 1228, 1232 (6th Cir. 1977) (denial of habeas 
corpus petition reversed and remanded for evidentiary hearing; state trial court made no factual findings on 
voluntariness of confession, despite conflicting testimony about beatings and deprivation of insulin), cert, 
denied, 434 U.S. 1040 (1978); cf. Schmidt v. Hewitt, 573 F.2d 794, 801 (3d Cir. 1978) (denial of habeas 
corpus application reversed and remanded to federal district court for evidentiary hearing on admissibility 
of confession; state trial court’s voluntariness determination inadequately supported by record).

588. United States v. Curtis, 568 F.2d 643, 647 n.4 (9th Cir. 1978) (once trial judge determines outside 
presence of jury that statement voluntary, jury may hear voluntariness evidence and accord statement such 
weight as it deserves under all circumstances); 18 U.S.C. § 3501(a) (1976). Because of this unique 
relationship between the functions of judge and jury, it is particularly essential that the issue of 
voluntariness be raised before or during trial. United States v. Curtis, 568 F.2d at 647; see United States v. 
Fuentes, 563 F.2d 527, 535 (2d Cir. 1977) (trial judge not required to instruct jury on voluntariness under 
18 U.S.C. § 3501(a), because defendant did not raise issue of voluntariness during trial or in summation).

589. See Davis v. North Carolina, 384 U.S. 737, 741-42 (1966) (court must make independent 
determination of voluntariness); United States v. Brown, 557 F.2d 541, 545 (6th Cir. 1977) (dictum) 
(federal district judge must make independent determination of voluntariness in habeas proceeding), cert, 
denied, 435 U.S. 932 (1978).

590. 556 F.2d 257 (5th Cir. 1977), cert, denied, 434 U.S. 1017 (1978).
591. Id. at 260-61.
592. 557 F.2d 541 (6th Cir. 1977), cert, denied, 435 U.S. 932 (1978).
593. Id. at 547; see United States v. Charlton, 565 F.2d 86, 88 (6th Cir. 1977) (issue of voluntariness 

mixed question of law and fact).

A federal court must make an independant judgment on the issue of 
voluntariness when reviewing a state trial court decision on a writ of habeas 
corpus.589 The Fifth and Sixth Circuits disagreed this term, however, as to the 
standard of review to be applied to a district court’s determination of 
voluntariness in a federal trial. In United States v. Kelly590 the Fifth Circuit 
stated that the scope of review was limited to deciding whether the district 
court’s determination was clearly erroneous.591 The Sixth Circuit in United 
States v. Brown592 characterized the issue of voluntariness as a mixed question 
of law and fact,593 stating that appellate courts have greater leeway in 
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assessing the defendant’s mental state and its legal significance,594 even 
though resolution of testimonial conflicts and specific findings of fact should 
not be disturbed on appeal unless clearly erroneous.595

Use of Pretrial Silence and Unlawful Confessions at Trial. In Miranda
the Supreme Court concluded that the Government may not use either 
illegally obtained statements or a suspect’s silence in the face of accusations 
against him at trial.596 The Court has since permitted the use of voluntary 
statements elicited in violation of Miranda for the limited purpose of 
impeaching a defendant’s testimony.597 In Doyle v. Ohio,598 however, the 
Supreme Court established that the use of postarrest silence in the face of an 
accusation violates due process and that the silence is inadmissible for any 
purpose because of its insoluble ambiguity: it may represent either a tacit 
admission of guilt or an assertion of the fifth amendment right to remain 
silent.599 Prior to Doyle the Supreme Court had exercised its supervisory 
power to hold postarrest silence inadmissible in federal trials as an evidentiary 
matter if it was ambiguous enough that under the circumstances its prejudi-

594. 557 F.2d at 547.
595. Id. The court went on to make an independent determination that the defendant’s confession was 

voluntary, which reversed the district court’ s conclusion. Id. at 548.
596. Miranda v. Arizona, 384 U.S. 436, 468 n.37, 479 (1966).
597. Oregon v. Haas, 420 U.S. 714, 723-24 (1975) (confession elicited after request for counsel 

inadmissible in case-in-chief, but admissible for impeachment); Harris v. New York, 401 U.S. 222, 225-26 
(1971) (statements obtained without Miranda warnings admissible for impeachment).

598. 426 U.S. 610 (1976).
599. Id. at 617-18. Expressions of an intent to remain silent are protected under Doyle to the same extent 

as silence itself. United States v. Johnson, 558 F.2d 1225, 1228 (5th Cir. 1977).
It is sometimes difficult to determine whether testimony or a prosecutor’s remark at trial is actually a 

comment on defendant’s pretrial silence. See Pineda v. Florida, 564 F.2d 1163, 1164-65 (5th Cir. 1977) (per 
curiam) (prosecutor’s question concerning defendant’s earlier silence, which went unanswered after 
successful defense objection, not overly suggestive or comment on silence), cert, denied, 98 S. Ct. 2245 
(1978). Even if the court finds a clear violation, however, it is subject to the harmless error rule. See Moore 
v. Cowan, 560 F.2d 1298, 1301-02 (6th Cir. 1977) (questions of postarrest silence harmless error; questions 
not prominent in examination, not brought out in final argument, and other evidence sufficient to satisfy 
court that no juror could have entertained reasonable doubt about guilt even without having heard 
questions), cert, denied, 435 U.S. 929 (1978); United States v. Johnson, 558 F.2d 1225, 1230 (5th Cir. 1977) 
(drug conviction reversed; error in admitting testimony concerning defendant’s postarrest silence 
prejudicial rather than harmless); Stone v. Estelle, 556 F.2d 1242, 1245-46 (5th Cir. 1977) (prosecutor’s 
questions about why defendant did not tell police he was on his way to turn himself in when arrested held 
harmless error; brief remarks did not reflect on defendant’s exculpatory story, and other evidence of guilt 
overwhelming), cert, denied, 434 U.S. 1019 (1978).

The Fifth Circuit this term held that the prosecution may not impeach a defense witness with his silence 
before the grand jury, because of its inherent ambiguity. United States v. Rubin, 559 F.2d 975, 982-83 (5th 
Cir. 1977) (many factors that may lead to silence before grand jury make it impossible to draw reasonable 
inference that witness’ subsequent corroboration of defendant’s exculpatory story is untrue), vacated, 47 
U.S.L.W. 3220 (U.S. Oct. 2, 1978) (vacated in light of United States v. Hale, 422 U.S. 171 (1974)). The 
defendant has no constitutional right to exclude such evidence, however; its admission results in reversible 
error only if it substantially influenced the outcome. Id. at 984-85. 
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cial effect outweighed its probative value.600 In United States v. Henderson601 
the Fifth Circuit applied this balancing test to determine the admissibility of a 
defendant’s silence prior to arrest.602 The court read Doyle to apply only after 
a defendant has been given Miranda warnings, noting that the warnings carry 
the implicit assurance that silence will carry no penalty.603

600. United States v. Hale, 422 U.S. 171, 180-81 (1974). The Fifth Circuit ruled last term that Doyle 
prohibited further use of this balancing approach in cases involving postarrest silence. United States v. 
Harp, 536 F.2d 601, 603 (5th Cir. 1976) (per curiam) (prosecutor’s reference in closing argument to 
defendant’s pretrial silence regarding transparently frivolous defense given at trial unconstitutional despite 
probative value of silence under balancing approach).

601. 565 F.2d 900 (5th Cir. 1978).
602. Id. at 903, 905 (prosecutor’s comment during closing argument on accused’s silence before he was 

given Miranda warnings or subjected to questioning held intolerably prejudicial; defendant’s silence not 
inconsistent with innocence or his excuplatory statement at trial and thus not probative).

603. Id. at 905 n.3.
604. Doyle v. Ohio, 426 U.S. 610, 619 n.10 (1976); see Twyman v. Oklahoma, 560 F.2d 422, 424 (10th 

Cir. 1977) (defendant purported to give full story at trial; cross-examination concerning failure to explain 
source of weapon to arresting officer permissible), cert, denied, 434 U.S. 1071 (1978); Stone v. Estelle, 556 
F.2d 1242, 1245 (5th Cir. 1977) (defendant’s testimony concerning cooperativeness did not “strike at the 
jugular” of defense theory of self-defense; Doyle rule inapplicable), cert, denied, 434 U.S. 1019 (1978); cf. 
United States v. Mireles, 570 F.2d 1287, 1292-93 (5th Cir. 1978) (prosecutor’s postarrest failure to mention 
to border patrol agents name of owner of van he was driving permissible because defendant’s silence not at 
issue; Doyle prohibits comment on failure to explain innocence).

605. See United States v. Ahrenholz, 569 F.2d 420, 421-22 (5th Cir. 1978) (defendant admitted during 
direct exaimination that he initially remained silent when questioned by FBI; no error in prosecution 
witness’ later reference to silence); United States v. Blalock, 564 F.2d 1180, 1182 (5th Cir. 1977) 
(defendant’s attempt to make “affirmative capital” of fact that although he had initially been silent he later 
cooperated and gave full statement entitled Government to explore silence on cross-examination).

606. United States v. Lorenzo, 570 F.2d 294, 298 (9th Cir. 1978) (defendant’s willingness to respond 
indicates he waived rights totally rather than selectively).

607. See United States v. Mitchell, 558 F.2d 1332, 1334-35 (8th Cir. 1977) (Hale and Doyle inapplicable 
to silence in face of challenges to earlier false exculpatory statements; defendant had signed written waiver 
of Miranda rights and voluntarily made statements to police); cf. United States v. Kilbourne, 559 F.2d 
1263, 1265 (4th Cir.) (testimony concerning defendant’s silence when friend challenged veracity of denial 
of guilty admissible under Fed. R. Evid. 801; defendant had objected on fifth amendment grounds), cert, 
denied, 434 U.S. 873 (1977).

The Supreme Court noted in Doyle that the fact of postarrest silence can be 
used to contradict the defendant’s testimony at trial as to his behavior 
following arrest rather than his exculpatory story.604 Similarly, courts have 
held that if the defendant refers to his pretrial silence, the prosecution may 
introduce evidence of it as well.605 The Government may also comment on a 
defendant’s silence if it occurred after he waived his fifth amendment 
privilege. The Ninth Circuit this term thus permitted testimony regarding a 
defendant’s refusal to answer one question while answering those before and 
after it.606 The Eighth Circuit held that a defendant who made an exculpatory 
statement waived the right to exclude his later silence when confronted with 
its falsity.607

THE EXCLUSIONARY RULE

Scope of the Remedy. Under the exclusionary rule evidence gathered in
violation of an individual’s fourth, fifth, or sixth amendment rights is 
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inadmissible substantively against him at trial.608 In confession and identifica
tion cases evidence obtained in an atmosphere of uncertainty, intimidation, or 
coercion is inherently unreliable and therefore should be excluded.609 In the 
fourth amendment context, however, the illegally seized evidence is usually 
highly reliable and is excluded only in an effort to deter official misconduct.610 
The fourth amendment exclusionary rule has been increasingly criticized in 
recent years because it often excludes trustworthy and probative evidence,611 
and the Supreme Court has substituted for automatic exclusion a balancing

608. Mapp v. Ohio, 367 U.S. 643, 655 (1961) (exclusionary rule extended to state criminal trials); Weeks 
v. United States, 232 U.S. 383, 398-99 (1914) (exclusionary rule adopted in federal criminal trials); cf. 
United States v. Chapman, 559 F.2d 402, 408 (5th Cir. 1977) (when ordered to return seized documents 
because indictment dismissed, Government need not return copies of documents and may use copies in 
later civil proceeding unless defendant can show originals unconstitutionally seized). The exclusionary rule 
does not apply to evidence seized by private citizens or foreign officials from American citizens under 
circumstances that violate the fourth amendment. United States v. Rose, 570 F.2d 1358, 1361-62 (9th Cir. 
1978) (exclusionary rule inapplicable to foreign searches unless United States officials took part in 
illegality); United States v. Sor-Lokken, 557 F.2d 755, 758 (10th Cir.) (exclusionary rule inapplicable to 
evidence obtained by private individuals not involved with Government search), cert, denied, 434 U.S. 894 
(1977).

The United States is not collaterally estopped from relitigating in a federal prosecution the validity of a 
seizure made by state officers and previously ruled illegal by a state court. See United States v. Garrett, 565 
F.2d 1065, 1068 (9th Cir. 1977) (federal district court should make independent inquiry of constitutionality 
of state search, regardless of state court suppression), cert, denied, 435 U.S. 974 (1978); cf. United States v. 
Turner, 558 F.2d 46, 49 (2d Cir. 1977) (federal law determines whether suppression appropriate in federal 
prosecution).

Although in most cases a hearing to determine the admissibility of challenged evidence is held 
separately from the trial, a separate hearing is not always required. See United States v. Dixon, 558 F.2d 
919, 922-23 (9th Cir. 1977) (consolidation of suppression hearing with trial not commendable; not 
reversible error because no prejudice to defendant), cert, denied, 434 U.S. 1063 (1978).

609. See Brewer v. Williams, 430 U.S. 387, 414 (1977) (Powell, J., concurring) (many fifth and sixth 
amendment violations undermine fairness at trial or integrity of factfinding process); Davis v. North 
Carolina, 384 U.S. 737, 752-53 (1966) (suspect confessed because of fear that otherwise he would never be 
released from jail; confession untrustworthy and must be excluded); Escobedo v. Illinois, 378 U.S. 478, 
488-89 (1964) (system of criminal law that depends on confessions less reliable than system that depends on 
extrinsic evidence); cf. United States v. Schmidt, 573 F.2d 1057, 1065 (9th Cir. 1978) (evidence seized by 
Peruvian officials not shown to be product of illegally coerced statements; reliable and admissible)..

610. See Mapp v. Ohio, 367 U.S. 643, 658 (1961) (exclusionary rule applied to states to deter federal 
officials from turning illegally seized evidence over to state prosecutors); Elkins v. United States, 364 U.S. 
206, 217 (1960) (exclusionary rule removes incentive for officials to disregard citizens’ constitutional 
rights). But see Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L. Rev. 665, 667 
(1970) (existing empirical evidence neither supports nor undermines theory that rule deters official 
misconduct). The third rationale for the exclusionary rule, noted in Mapp, is preserving the integrity of the 
judicial system. 367 U.S. at 660. Later cases, however, have effectively discounted this factor. See Stone v. 
Powell, 428 U.S. 465, 484-85 (1976) (concern for judicial integrity of only limited force as justification for 
rule); United States v. Janis, 428 U.S. 433, 454 (1976) (application of exclusionary rule warranted only for 
deterrent effect). With respect to fourth amendment violations, the exclusionary rule is only a judicially 
created remedy and thus can be judicially modified or abolished. United States v. Calandra, 414 U.S. 338, 
348 (1974) (exclusionary rule inapplicable to grand jury proceedings). But see Mapp v. Ohio, 367 U.S. at 
648-51 (suggesting that exclusionary rule is constitutional privilege essential to right of privacy).

611. See Brewer v. Williams, 430 U.S. 387, 420-22 (1977) (Burger, C.J., dissenting) (irrational to apply 
increasingly discredited exclusionary rule to any police misconduct that is not egregious); Coolidge v. New 
Hampshire, 403 U.S. 443, 496-97 (1971) (Black, J., with Blackmun, J., concurring and dissenting) (fourth 
amendment supports no exclusionary rule); Bivens v. Six Unknown Named Agents of the Fed. Bureau of 
Narcotics, 403 U.S. 388, 422 (1971) (Burger, C.J., dissenting) (remedy other than exclusion needed) 
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test in which deterrence and reliability are weighed.612 This Term in Franks v. 
Delaware612 the Supreme Court held that a defendant must be given a 
hearing614 and that the evidence must be excluded if it can be established that 
false statements that were necessary to a finding of probable cause were 
knowingly and intentionally, or with reckless disregard for the truth, included 
in the affidavit supporting the warrant.615 In Franks, which involved “sub
stantial and deliberate” misconduct, the balance tipped in favor of exclusion 
because of the need for and likelihood of deterrence.616 In numerous other 
situations, however, courts have found that the societal cost of excluding 
useful evidence outweighs the interests served by the rule and therefore held 
the rule inapplicable617 or limited its application.618

612. See Scott v. United States, 436 U.S. 128, 138 (1978) (in view of deterrent purposes of exclusionary 
rule, official motives may be one factor in determining whether appropriate to apply rule); United States v. 
Calandra, 414 U.S. 338, 349-52 (1974) (balancing process requires that application of rule be restricted to 
cases in which remedial objectives best served); United States v. Gaines, 555 F.2d 618, 623-24 (7th Cir. 
1977) (when exclusion within discretion of court, purposes of exclusionary rule should be considered in 
determining whether to apply remedy). ,

613. 98 S. Ct. 2674 (1978).
614. Id. at 2676-77, 2685 (allegations of deliberate falsehood or reckless disregard of truth accompanied 

by offer of proof needed to require hearing).
615. Id. at 2677 (allegations must be proved by preponderance of evidence).
616. Id. at 2684.
617. The Supreme Court has held that the exclusionary rule is inapplicable to civil tax refund suits and 

grand jury proceedings. United States v. Janis, 428 U.S. 433, 453-54 (1976) (tainted evidence excluded from 
criminal proceedings; incremental deterrent effect of exclusion in civil tax refund suit outweighed by 
societal costs); United States v. Calandra, 414 U.S. 338, 351-52 (1974) (incremental deterrent effect of 
extending rule to grand jury proceedings outweighed by resulting weakening of grand jury); cf. Ryan v. 
Commissioner, 568 F.2d 531, 537, 538 n.2 (7th Cir. 1977) (applicability of exclusionary rule to civil rulings 
in Tax Court unsettled).

618. The Supreme Court has limited the use of the rule by refusing to review federal habeas corpus 
petitions alleging fourth amendment violations by state officers if the issue has been fully and fairly litigated 
in the state courts. Stone v. Powell, 428 U.S. 465, 489-90, 492-93 (deterrence principle supports 
exclusionary rule at trial; additional benefits derived from extending rule beyond trial outweighed by 
undesirable diversion of attention from issue of guilt, exclusion of reliable evidence, and occasional freeing 
of guilty); Johnson v. Meacham, 570 F.2d 918, 920 (10th Cir. 1978) (per curiam) (same); Crowell v. 
Zahradnick, 571 F.2d 1257, 1258 & n.l (4th Cir. 1977) (habeas review of fourth amendment claim 
precluded even though state law bars appellate review of issues not raised at trial); Petillo v. New Jersey, 
562 F.2d 903, 906-07 (3d Cir. 1977) (full and fair litigation of issue may be had and federal habeas review 
barred even if state court incorrectly determines fourth amendment claim).

More recently, the Court has rejected the automatic exclusion of identifications resulting from 
suggestive procedures in favor of a totality-of-the-circumstances test. Manson v. Brathwaite, 432 U.S. 98, 
111-14 (1977) (societal cost of excluding unnecessarily suggestive but reliable identifications too great to 
justify suppression).

The reach of the rule is restricted because suppressed evidence may always be admitted for 
impeachment purposes, because standing to invoke the rule is limited, and because the Court has refused to 
apply the rule retroactively. See United States v. Peltier, 422 U.S. 531, 542 (1975) (retroactive application 
of exlusionary rule to roving border searches serves no deterrent purpose); Harris v. New York, 401 U.S. 
222, 225 (1971) (unavailability of evidence to prosecution in case-in-chief provides sufficient deterrence); 
Aiderman v. United States, 394 U.S. 164, 175 (1969) (additional benefits of extending standing to invoke 
rule to defendants whose rights not violated outweighed by public interest in having accused tried on basis 
of all reliable evidence); United States v. Berry, 571 F.2d 2, 3 (7th Cir. 1978) (applying rule retroactively 
serves no deterrent function because police unaware that their conduct illegal); United States v. Walker, 
569 F.2d 502, 503 (9th Cir.) (ruling extending fourth amendment protection to searches by airline 
employees not retroactive), cert, denied, 435 U.S. 976 (1978); United States v. Escalante, 554 F.2d 970, 973 
(9th Cir.) (en banc) (same), cert, denied, 434 U.S. 862 (1977).

The circuits have also addressed the issue whether the suppressed evidence may be considered in
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In two cases this Term the Supreme Court considered the continued 
viability of the exclusionary rule. In Moore v. Illinois6'9 the Court reaffirmed 
its previous ruling that illegal corporeal identifications must be excluded 
automatically.* 619 620 A rape victim had identified the defendant as her assailant at 
his preliminary hearing, at which he was not represented by counsel.621 With 
no discussion of a balancing test, the Court held that the victim’s testimony 
concerning the illegal identification should have been suppressed, even if the 
prosecution could prove that the pretrial identification had an independent 
basis.622 In the second case, United States v. Ceccolini,623 the Court applied a 
balancing test and refused to suppress the testimony of a witness whose 
identity was discovered as a result of an illegal search and seizure.624 A traffic 
officer, unaware that the defendant was under investigation by federal 
authorities, picked up and opened an envelope lying on the defendant’s cash 
register.625 The contents of the envelope eventually led to a witness who 
testified against the defendant in a perjury trial.626 The Court reversed the 
Second Circuit’s ruling excluding the testimony as the fruit of an illegal 
search and seizure627 and observed that the penalties imposed on the 
Government must be viewed in relation to the constitutional principles that 
the exclusionary rule is designed to protect.628 The witness’ testimony was 
unquestionably voluntary and reliable, and, because the officer had not 
intended to find evidence of illegal activity, application of the exclusionary 
rule would have had no deterrent effect on this misconduct.629

sentencing. Compare United States v. Lee, 540 F.2d 1205, 1211-12 (4th Cir.) (prior conviction, reversed 
because of fourth amendment violation, properly considered in determining sentence for later conviction), 
cert, denied, 429 U.S. 894 (1976), with Verdugo v. United States, 402 F.2d 599, 609-13 (9th Cir. 1969) 
(proper to exclude illegally obtained evidence from sentencing process because agents conducted illegal 
search for sole purpose of increasing defendant’s sentence), cert, denied, 402 U.S. 961 (1971).

619. 434 U.S. 220 (1977).
620. Id. at 231-32; see Gilbert v. California, 388 U.S. 263, 272-73 (1967) (out-of-court identification 

violated defendant’s right to counsel; automatic exclusion); United States v. Wade, 388 U.S. 218, 240-41 
(1967) (out-of-court identification violated defendant’s right to counsel; subsequent in-court identification 
admissible only if prosecution establishes it was based on observations of suspect other than out-of-court 
procedure).

621. 434 U.S. at 223.
622. Id. at 231-32. Justice Rehnquist’s concurrence suggests that he would replace the Wade-Gilbert 

rule of automatic exclusion with the totality-of-the-circumstances test; he noted, however, that the 
Government did not raise this argument in Moore. Id. at 233.

623. 435 U.S. 268 (1978).
624. Id. at 279-80.
625. Id. at 270.
626. Id. at 270-73.
627. Id. at 280.
628. Id. at 279.
629. Id. at 280.
630. Wong Sun v. United States, 371 U.S. 471, 484-87 (1963) (suppression of narcotics seized following 

illegal arrest); Silverthorne Lumber Co. v. United States, 251 U.S. 385, 391-92 (1920) (compulsory 
production of corporate records disallowed; request based on information derived from illegal search). 
Tangible evidence discovered and statements made after an arrest not based on probable cause are not 

Fruits of the Poisonous Tree. Under the “fruits of the poisonous tree”
doctrine, the prosecution may not use evidence derived through the use of 
illegally obtained information.630 The rule functions as a remedy for fourth, 
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fifth, and sixth amendment violations631 and requires suppression of tainted 
evidence unless the prosecution can show that the information was also 
obtained from a lawful source independent of the primary illegality,632 or that 
the connection between the unlawful conduct and the discovery of the 
challenged evidence has become so attenuated as to dissipate the taint.633 This 
term in United States v. Celia634 the Ninth Circuit held in the fourth 
amendment context that once an illegal search has been established the 
defendant has the initial burden of proving the taint.635 The court noted, 
however, that in the fifth amendment context the burden is on the Govern
ment to demonstrate that each piece of evidence and each witness is free from 
taint.636 The court reasoned that the burdens of proof should differ because 
the fourth and fifth amendment exclusionary rules serve different purposes.637 
In the fourth amendment area the exclusionary rule is only a prophylactic 
remedy to deter police misconduct.638 The fifth amendment, however, is by its 
terms an exclusionary rule, and its purpose is not only to deter police 
misconduct, but also to compensate the injured party.639 The Government 
therefore bears the burden of proving that each piece of evidence is free from 
the taint of a fifth amendment violation.640

tainted if, by the time the evidence is found or the statement made, the police have probable cause to arrest. 
Wright v. Cuyler, 563 F.2d 627, 631 (3d Cir. 1977).

631. See United States v. Wade, 388 U.S. 218, 240 (1967) (in-court identification preceded by 
uncounseled out-of-court corporeal identification inadmissible unless Government proves independent 
source for in-court identification); Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) 
(exclusionary rule extended to evidence tainted by unconstitutional search). The Supreme Court has noted 
that the deterrence rationale of the exclusionary rule would apply ill the proper fifth amendment case. 
Michigan v. Tucker, 417 U.S. 433, 446-52 (1974) (technical violation of Miranda ruled no fifth amendment 
violation; no deterrent value in excluding testimony). It is unclear whether the rule applies to voluntary 
statements made in the absence of Miranda warnings. See United States v. Lemon, 550 F.2d 467, 472 (9th 
Cir. 1977) (dictum) (application of exclusionary rule to fruits of Miranda violations unclear).

632. See United States v. Choate, 576 F.2d 165, 171 (9th Cir. 1978) (illegally seized statement 
suppressed; information in statement admissible because independently acquired from credit card 
companies); United States v. Brock, 571 F.2d 480, 483-84 (9th Cir. 1978) (fruits of illegal search admissible 
because same evidence discovered as result of separate investigation); United States v. Houltin, 566 F.2d 
1027, 1031 (5th Cir. 1978) (Government first learned substance of testimony as result of illegal wiretap; 
admissible because Government already knew identity of witnesses and substance of testimony discovera
ble through routine questioning); United States v. Celia, 568 F.2d 1266, 1287 (9th Cir. 1977) (audits not 
fruit of illegal search and seizure, but resulted from prior validly obtained information); United States v. 
Grunsfeld, 558 F.2d 1231, 1240-41 (6th Cir.) (per curiam) (one paragraph of search warrant affidavit 
stricken because based on illegally obtained information; deletion of remainder not required because 
supporting information gathered independently), cert, denied, 434 U.S. 872 (1977).

633. Wong Sun v. United States, 371 U.S. 471, 491-92 (1963) (confession made several days following 
illegal arrest admissible).

634. 568 F.2d 1266 (9th Cir. 1977).
635. Id. at 1284, 1286-87 (defendant unable to show government’s decision to audit his accounts 

prompted by prior illegal search).
636. Id. at 1285.
637. Id.
638. Id.
639. Id.
640. Id.

The controlling question in determining whether a taint has been purged is 
whether the evidence has been obtained by exploitation of the illegality or by 
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means sufficiently distinguishable to purge the primary taint.641 For example, 
the taint can be purged by an intervening independent act of the defendant or 
a third party that breaks the causal chain in such a way that the evidence is 
not obtained by exploitation of the original illegality.642 Moreover, the taint 
may be purged under the “independent source” exception, although it is 
unclear whether the exception applies to all evidence that inevitably would

641. Wong Sun v. United States, 371 U.S. 471, 491 (1963). Guidelines for attenuation analysis have been 
developed in two frequently recurring situations. First, Miranda warnings do not automatically purge the 
taint of a prior illegality. Brown v. Illinois, 422 U.S. 590, 602 (1975) (if Miranda warnings alone purged 
taint of unconstitutional arrest, deterrent effect of exclusionary rule could be avoided by making warnings a 
cure-all); United States v. Sanudo-Perez, 564 F.2d 1288, 1291 (9th Cir. 1977) (taint not purged when 
defendant given Miranda warnings before making incriminating statements; Government failed to meet 
burden of showing statements not product of illegal arrest); see Canal Zone v. Gomez, 566 F.2d 1289, 1291 
(5th Cir. 1978) (uncounseled confession after request for counsel denied; taint not purged by subsequent 
Miranda warnings). Second, confessions are presumed to be the fruit of earlier illegal confessions unless the 
coercive influence of the first confession has been offset by other factors. Compare United States v. 
Womack, 542 F.2d 1047, 1051 (9th Cir. 1976) (first confession invalid because obtained without benefit of 
counsel; second confession also invalid because defendant signed waiver-of-counsel form believing he could 
not obtain counsel) with United States v. Toral, 536 F.2d 893, 896 (9th Cir. 1976) (second confession 
admitted when first confession uncoerced and invalid only because full Miranda warnings not given).

642. See, e.g.. Wong Sun v. United States, 371 U.S. 471, 491 (1963) (voluntary statement made several 
days after illegal arrest attenuates taint); United States v. Duncan, 570 F.2d 292, 293 (9th Cir. 1978) (per 
curiam) (allegedly illegal subpoena sought fingerprints; defendant made incriminating statements and 
delivered stolen stamps to police; evidence admissible because product of defendant’s free will); United 
States v. Houltin, 566 F.2d 1027, 1032 (5th Cir. 1978) (codefendants under use immunity grant faced with 
choice between testifying and contempt citation; taint purged because testimony voluntary); United States 
v. Greer, 566 F.2d 472, 474 (5th Cir.) (per curiam) (confession not suppressed even though fruit of illegal 
detention; most important factor in defendant’s decision to confess was discovery that police had 
eyewitness), cert, denied, 435 U.S. 1009 (1978); Wright v. Cuyler, 563 F.2d 627, 632 (3d Cir. 1977) 
(defendant’s confession prompted not by allegedly illegal arrest but by confrontation with codefendant; 
held involuntary); United States v. Monti, 557 F.2d 899, 903 (1st Cir. 1977) (prior custodial statements 
suppressed because not shown to have been made freely and voluntarily after effective waiver of rights; 
subsequent noncustodial statements admissible because no evidence of coercion, six-day interval, and 
defendant consulted with counsel and initiated meeting with police); United States v. Sor-Lokken, 557 F.2d 
755, 758 (10th Cir.) (assuming second search fruit of illegal first search, valid consent to second search 
purged taint), cert, denied, 434 U.S. 894 (1977).

The Court has stated that the purpose and flagrancy of the police misconduct are relevant in attenuation 
analysis. Brown v. Illinois, 422 U.S. 590, 604-05 (1975) (obvious impropriety of arrest and flagrant bad 
faith of police relevant in determining question of attenuation). A recent analysis details the emerging 
significance of the purposefulness of the primary illegality in determining the extent of the taint. See 
Comment, Fruit of the Poisonous Tree: Recent Developments as Viewed Through Its Exceptions, 31 U. 
Miami L. Rev. 615, 647-50 (1977). The argument that the taint is purged if the violation was merely 
technical is related to the question of good faith. See Michigan v. Tucker, 417 U.S. 433, 449 (1974) 
(admitting testimony of witness whose identity was disclosed by defendant’s statement made without 
benefit of Miranda warnings; statement predated Miranda decision and officer acted in good faith); United 
States v. Evans, 574 F.2d 352, 355-56 (6th Cir. 1978) (arrest warrants for traffic violations illegal because of 
technical defect; fact that violation only technical may purge taint from evidence seized as result of 
warrants). Finally, some circuits hold that substantial police investigation may purge the taint if the 
illegality merely led the police to focus an investigation on a particular individual and did not lead to the 
specific evidence being challenged. See United States v. Celia, 568 F.2d 1266, 1285-86 (9th Cir. 1977) 
(illegally obtained evidence may have been factor in decision to investigate defendant; evidence of 
investigation admissible because illegality did not direct police to specific evidence sought to be 
suppressed).
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have been discovered,643 or only to evidence that was in fact discovered 
independently of the illegality.644

This Term in United States v. Ceccolini645 the Supreme Court settled a 
disagreement among the circuits as to the appropriate attenuation analysis 
when the “fruit” is live-witness testimony.646 Carving out a significant new 
exception to the exclusionary rule, the Court held that a more direct link is 
required to exclude live-witness testimony than is required to exclude 
inanimate evidence, because the witness’ independent act of free will in 
deciding to testify often purges the taint.647 Applying a balancing test, the 
Court emphasized the cost to society of exclusion of live-witness testimony 
and held that such testimony should be admitted unless exclusion would 
foster the values of deterrence and reliability that the rule was designed to 
protect.648 In this case the testimony was unquestionably reliable, the officer 
who committed the illegality was not searching for evidence of criminal 
activity, and the witness was so cooperative that it is likely she would have 
been contacted legally and would have given the same testimony in any 
event.649

Standing to Challenge Constitutional Violations. Standing to raise the
exclusionary rule is limited to those persons whose rights have been vio
lated.650 The standing requirement rests on the premise that any additional

643. See United States v. Schmidt, 573 F.2d 1057, 1165 n.9 (9th Cir. 1978) (even if discovery of canisters 
containing cocaine resulted from defendant’s involuntary statements, discovery inevitable because 
defendant observed hiding them); United States v. Pacee, 564 F.2d 306, 307-08 (9th Cir. 1977) (per curiam) 
(even if defendant illegally detained, heroin discovered as result of detention admissible because officers 
probably could have located him legally), cert, denied, 434 U.S. 1071 (1978); note 632 supra and 
accompanying text. The Supreme Court has suggested that it would adopt the “inevitable discovery” rule. 
See Brewer v. Williams, 430 U.S. 387, 406 n.12 (1977). In Brewer the Court stated that “[w]hile neither 
Williams’ statements nor any testimony describing his having led the police to the body can constitu
tionally be admitted into evidence, evidence of where the body was found and of its condition might be 
admissible on the theory that the body would have been discovered in any event . . . .” Id.

644. See United States v. Casteliana, 488 F.2d 65, 68 (admitting illegally obtained evidence on strength 
of speculation of probable discovery cripples exclusionary rule’s deterrent strength), modified, 500 F.2d 
325 (5th Cir. 1974) (en banc)

645. 435 U.S. 268 (1978).
646. Compare United States v. Karathanos, 531 F.2d 26, 35 (2d Cir.) (testimony of aliens whose 

identities discovered as result of illegal search; suppression required), cert, denied, 428 U.S. 910 (1976) with 
United States v. Cruz, 559 F.2d 300, 303-04 (5th Cir. 1977) (in view of debate in Supreme Court as to 
proper role of exclusionary rule, Fifth Circuit declines to suppress testimony of witness located as result of 
illegal search), rehearing en banc granted, 570 F.2d 95 (1978).

647. 435 U.S. at 276-79.
648. Id.
649. Id. at 279-80. Chief Justice Burger would go even further and hold that the exclusionary rule is per 

se inapplicable to live-witness testimony. Id. at 285 (Burger, C.J., concurring in the judgment). The 
dissenters rejected the Court’s distinction between verbal and physical evidence, protesting that the same 
tree cannot bear two kinds of fruit, one poisonous and one not. Id. at 286 (Marshall, J., with Brennan, J., 
dissenting). They also found “incredible” the majority’s premise that with a willing witness there is little 
incentive to conduct an illegal search, because police could not know of the witness’ willingness until after 
the illegal search. Id. at 288.

650. Aiderman v. United States, 394 U.S. 165, 174-75 (1969) (no special standing for codefendants and 
coconspirators to object to evidence used against them and obtained through illegal electronic surveillance 
of another); see Wong Sun v. United States, 371 U.S. 471, 492 (1963) (illegal arrest of one defendant led to 
seizure of narcotics and subsequent arrest of second defendant at another location; second defendant lacked 
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deterrent benefits to be gained by extending the rule to defendants other than 
the victims of the constitutional violations are outweighed by the societal cost 
of excluding reliable evidence.* 651 Thus, only defendants with actual or 
automatic standing may move to suppress illegally obtained evidence.652

standing to challenge admission of narcotics because his personal rights not violated by seizure); United 
States v. Cruz, 559 F.2d 300, 302 (5th Cir. 1977) (statements obtained from illegally interrogated passenger 
of legally stopped car; driver lacked standing to challenge admission), rehearing en banc granted, 570 F.2d 
95 (1978). There must be a causal link between the violation of the defendant’s rights and the challenged 
evidence. See United States v. Garcia-Rodriguez, 558 F.2d 956, 960 n.2 (9th Cir. 1977) (en banc) 
(defendant present during illegal entry lacks standing to object to admission of marijuana seized during 
later legal entry), cert, denied, 434 U.S. 1050 (1978).

651. Aiderman v. United States, 394 U.S. 165, 174-75 (1969) (additional benefits of extending standing 
to other defendants outweighed by public interest in prosecuting on basis of all trustworthy evidence).

652. United States v. Celia, 568 F.2d 1266, 1279-80 (9th Cir. 1977) (federal law governs standing to 
object in federal court to evidence obtained pursuant to illegal search conducted by state or federal 
officials).

California’s derivative standing rule permits defendants to require exclusion of evidence obtained 
through a search and seizure that violated the constitutional rights of a third party. People v. Martin, 45 
Cal. 2d 755, 760-61, 290 P.2d 855, 857 (1955). In the absence of such a rule, the Government is able to 
avoid the consequences of its illegal conduct by invoking the standing doctrine to prevent suppression of 
illegally obtained evidence. See Wright v. Cuyler, 563 F.2d 627, 629, 632 (3d Cir. 1977) (lack of standing 
prevented defendant from objecting to codefendant’s illegal arrest and subsequent statement used against 
defendant substantively at trial).

653. Jones v. United States, 362 U.S. 257, 261 (1960). The vast majority of courts refuse to grant 
standing to one who was the target of an illegal search, but who was not also the victim of the invasion of 
privacy. Aiderman v. United States, 394 U.S. 165, 176-80 (1969); United States v. Celia, 568 F.2d 1266, 
1281 (9th Cir. 1977). But see 394 U.S. at 207-09 (Fortas, J., concurring and dissenting) (favoring target 
doctrine).

654. See United States v. Prueitt, 540 F.2d 995, 1004-05 (9th Cir. 1976) (defendant who failed to allege 
possessory interest in marijuana at hearing on motion to suppress lacked actual standing to contest search 
and seizure) cert, denied, 429 U.S. 1063 (1977).

655. United States v. Celia, 568 F.2d 1266, 1281 (9th Cir. 1977); see United States v. Lisk, 559 F.2d 
1108, 1110 (7th Cir. 1977) (per curiam) (defendant had standing to object to seizure of pipe bomb 
belonging to him but not to search of car owned by another in which bomb found; evidence not 
suppressed); United States v. Fifteen Thousand Five Hundred Dollars ($15,500) United States Currency, 
558 F.2d 1359, 1361 (9th Cir. 1977) (ownership of safe deposit box confers no standing to protest forfeiture 
of contents; claim to possession of contents required); United States v. Archbold-Newbali, 554 F.2d 665, 
677-78 (5th Cir.) (sale of drugs to another party; defendant claimed continuing proprietary interest because 
not completely paid; no standing), cert, denied, 434 U.S. 1000 (1977).

656. See Stoner v. California, 376 U.S. 483, 488-90 (1964) (occupants of hotel rooms have sufficient 
possessory interest to object to search of room); Chapman v. United States, 365 U.S. 610, 616-17 (1961) 
(lessee of house has standing to object to its search even if not present during search); United States v. 
Celia, 568 F.2d 1266, 1283 (9th Cir. 1977) (hospital administrator lacked standing to object to seizure of 
documents from hospital print shop because not in day-to-day control of shop); United States v. Akin, 562 
F.2d 459, 463 (7th Cir. 1977) (defendant lacked standing to object to search of codefendant’s hotel room; 
no proprietary interest), cert, denied. 435 U.S. 933 (1978).

657. Jones v. United States, 362 U.S. 257, 267 (1960); see United States v. Grunsfeld, 558 F.2d 1231, 
1238, 1241 (6th Cir.) (per curiam) (defendant not present during search, alleged no possessory interest in 

To establish actual standing to raise fourth amendment violations, a 
defendant must demonstrate that he was the victim of an invasion of 
privacy.653 The defendant must assert actual standing at the suppression 
hearing654 and may establish it in one of three ways: By showing ownership or 
possession of the seized property at the time of its seizure,655 a substantial 
proprietary or possessory interest in the premises searched,656 or his own 
presence on the premises when the search occurred.657 Because forcing a 
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defendant to allege a proprietary interest often requires him to allege facts 
sufficient to convict him of a crime, the Supreme Court held in Jones v. United 
States65* that a person charged with a crime that includes possession of a 
seized item as an essential element has automatic standing to contest its 
seizure.658 659 The rationale for this automatic standing rule is to remove both the 
defendant’s self-incrimination dilemma and the problem of prosecutorial self- 
contradiction that arises when the Government prosecutes for a crime 
involving possession but asserts that the defendant lacks sufficient possessory 
interest to have standing.660

premises, but merely possessed key with permission to enter premises; no standing), cert, denied, 434 U.S. 
872 (1977).

658. 362 U.S. 257 (1960).
659. Id. at 263-64; see United States v. Oates, 560 F.2d 45, 54-55 (2d Cir. 1977) (automatic standing 

applicable to those aiding and abetting commission of possessory crime because law provides same 
punishment for those actually committing crime as for aiders and abettors); United States v. Haddad, 558 
F.2d 968, 974-75 (9th Cir. 1977) (automatic standing inapplicable when defendant charged with receipt of 
firearm in interstate commerce because possession not essential element of crime); cf. United States v. 
Riquelmy, 572 F.2d 947, 951 (2d Cir. 1978) (no automatic standing for defendants charged with conspiracy 
to possess illegal drugs); United States v. Guerrera, 554 F.2d 987, 989-90 (9th Cir. 1977) (same); United 
States v. Archbold-Newball, 554 F.2d 665, 678-79 (5th Cir.) (same), cert, denied, 434 U.S. 1000 (1977).

660. 362 U.S. at 261 -62, 263-64 (unfair advantage for Government to argue both that defendant guilty of 
illegal posssession and that defendant has insufficient possessory interest to confer standing).

661. 390 U.S. 377 (1968).
662. Id. at 394.
663. See Brown v. United States, 411 U.S. 223, 229 (1973) (no risk of either self-incrimination or 

prosecutorial self-contradiction because possession not essential element of crime). Simmons referred only 
to the use of the defendant’s testimony on the issue of his guilt. 390 U.S. at 394. There remains the 
possibility, however, that a defendant’s testimony may be used against him for impeachment purposes. See 
Harris v. New York, 401 U.S. 222 (1971) (defendant’s statement made without Miranda warnings 
inadmissible in case-in-chief but admissible for impeachment purposes); Walder v. United States, 347 U.S. 
62 (1954) (defendant’s perjury at trial opened door to use of suppressed evidence from previous unrelated 
arrest solely to attack credibility).

664. 411 U.S. 223 (1973).
665. Id. at 228-29.
666. United States v. Grunsfeld, 558 F.2d 1231, 1241-42 (6th Cir.) (per curiam) (Simmons eliminated 

Jones rule of automatic standing), cert, denied, 434 U.S. 872 (1977) .
667. See United States v. Oates, 560 F.2d 45, 53 (2d Cir. 1977) (questioning continued need for Jones 

rule but applying rule to possessory offense); United States v. Anderson, 552 F.2d 1296, 1299 (8th Cir. 
1977) (same); cf. United States v. Archbold-Newball, 554 F.2d 665, 679 (5th Cir.) (unnecessary to confer 
automatic standing on defendant charged with nonpossessory crime; adequate protection by Simmons), 
cert, denied, 434 U.S. 1000 (1977).

In Simmons v. United States661 the Supreme Court held that a defendant’s 
testimony at a hearing on a motion to suppress evidence on fourth amend
ment grounds may not be admitted against him on the issue of his guilt.662 
Simmons resolved the self-incrimination problem, and it is uncertain whether 
the remaining problem of prosecutorial self-contradiction is sufficient to 
justify continuation of the Jones rule of automatic standing.663 In Brown v. 
United States664 the Supreme Court implied that in the appropriate case the 
automatic standing rule should be reconsidered.665 Several courts have 
discussed Brown as a possible invitation to overrule Jones, but only the Sixth 
Circuit has expressly abolished automatic standing.666 Other circuits have 
concluded that the significant step of overruling Jones should be taken, if at 
all, by the Supreme Court.667
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A defendant who abandons property before its seizure by the police has no 
standing to object to its use against him, because he no longer has any 
reasonble expectation of privacy in that property.668 This term in United 
States v. Haddad669 the Ninth Circuit held that once a defendant is justifiably 
ejected from a hotel room, he has no reasonable expectation of privacy in the 
room and therefore cannot complain of its subsequent warrantless search.670

668. See, e.g., United States v. Williams, 569 F.2d 823, 826 (5th Cir. 1978) (defendant abandoned trailer 
containing marijuana when he unhooked it from tractor he was driving and left it in rest stop); United 
States v. Celia, 568 F.2d 1266, 1283-84 (9th Cir. 1977) (defendant abandoned photographic negatives by 
ordering their destruction); United States v. Uptain, 552 F.2d 1107, 1108 (5th Cir. 1977) (per curiam) 
(defendant had no standing to object to seizure of tapes from office he had abandoned), cert, denied, 434 
U.S. 866 (1977); cf. Michigan v. Tyler, 98 S. Ct. 1942, 1948 (1978) (owner of burned building cannot be 
presumed to have abandoned it; standing to object to illegal search and seizure).

669. 558 F.2d 968 (9th Cir. 1977).
670. Id. at 975 (defendant evicted for carrying gun in hotel and creating disturbance; no standing to 

object to subsequent search of room, which turned up illegal firearm).
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II. Preliminary Proceedings

PROSECUTORIAL DISCRETION

The separation of powers doctrine generally prevents courts from interfer
ing with the prosecutor’s discretion to initiate and control criminal prosecu
tions.671 The cases this term continue to acknowledge the prosecutor’s broad 
power to decide whom to prosecute,672 what criminal charges to bring,673 and 
when to bring charges.674 A defendant can successfully challenge the prosecu
tor’s discretion by showing that the decision to prosecute was motivated by 
vindictiveness.675 Evidence of vindictiveness is established by demonstrating

671. See United States v. Hall, 559 F.2d 1160, 1164 n.2 (9th Cir. 1977) (court may not exercise 
supervisory power to encroach on prosecutor’s power to reprosecute after nonprejudicial dismissal of 
indictment unless there is clear basis in fact and law for so doing), cert, denied, 435 U.S. 942 (1978); United 
States v. Cox, 342 F.2d 167, 171 (5th Cir.) (en banc) (court may not compel prosecutor to return 
indictment whenever grand jury finds probable cause; prosecutor’s decision to bring charges protected by 
constitutional separation of powers), cert, denied, 381 U.S. 935 (1965).

672. See United States v. Gillings, 568 F.2d 1307, 1309 (9th Cir.) (per curiam) (prosecution of leader of 
tax protest movement not abuse of discretion; other tax delinquents prosecuted), cert, denied, 98 S. Ct. 
2267 (1978).

673. See United States v. Thrasher, 569 F.2d 894, 895 (5th Cir. 1978) (per curiam) (when same act 
violates two statutes, prosecutor has discretion to prosecute under either statute regardless of potential 
sentence), cert, denied, 47 U.S.L.W. 3223 (U.S. Oct. 2, 1978).

674. See United States v. Lovasco, 431 U.S. 783, 796 (1977) (prosecutor under no duty to file charges as 
soon as probable cause exists; good faith preindictment delay of 18 months for further investigation does 
not violate due process); Arnold v. McCarthy, 566 F.2d 1377, 1382 (9th Cir. 1978) (prosecutor permitted 
to delay reindictment after mistrial when defendant already serving life sentence); United States v. Evers, 
552 F.2d 1119, 1123 (5th Cir.) (no denial of due process when prosecutor dismisses first indictment and 
then reindicts after Supreme Court clarification of entrapment issue), cert, denied, 434 U.S. 926 (1977); cf. 
United States v. Hillegas, 578 F.2d 453, 456 (2d Cir. 1978) (purpose of Speedy Trial Act of 1974 is to 
expedite processing of pending criminal proceedings, not to supervise exercise of prosecutor’s discretion 
regarding when to bring charges); United States v. Stacey, 571 F.2d 440, 443 (8th Cir. 1978) (delay not 
presumed prejudicial if prosecution within statute of limitations).

675. See Blackledge v. Perry, 417 U.S. 21, 25-28 (1974) (unconstitutional for prosecutor to institute 
subsequent prosecution on more serious charge against defendant who is pursuing appeal of conviction on 
lesser charge; actual vindictiveness toward defendant need not exist); United States v. Groves, 571 F.2d 
450,453-55 (9th Cir. 1978) (appearance of vindictiveness sufficient to justify dismissal of indictment; court 
need not find that prosecutor acted in bad faith); United States v. Nell, 570 F.2d 1251, 1254-55 (5th Cir. 
1978) (second indictment containing additional crimes brought after reversal of earlier conviction 
demonstrates no prosecutorial vindictiveness because additional crimes uncovered before appeal of original 
conviction); United States v. Ricard, 563 F.2d 45, 47-48 (2d Cir. 1977) (no vindictiveness when one 
prosecutor filed original misdemeanor indictment and, after defendant decided to go to trial, succeeding 
prosecutor brought superseding felony indictment), cert, denied, 435 U.S. 916 (1978); United States v. 
Partyka, 561 F.2d 118, 123 (8th Cir. 1977) (felony indictment filed after defendant’s successful appeal of 
misdemeanor conviction not improperly motivated when Government delayed felony indictment to protect 
identity of informer and returned indictment promptly when informer’s identity revealed), cert, denied, 434 
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that the prosecutor is seeking to discourage a defendant from or punish him 
for the exercise of a constitutional or statutory right,* 676 or by demonstrating 
that the crime is one for which the defendant is being selectively prosecut
ed.677 To support a claim of selective prosecution, a defendant must make a 
prima facie showing that others similarly situated have not been prosecuted 
for the same type of conduct and that the prosecution is in bad faith or is 
based upon impermissible grounds such as race or religion.678 679

U.S. 1037 (1978); cf. United States v. Erne, 576 F.2d 212, 216 (9th Cir. 1978) (no valid claim of 
discriminatory prosecution stated when allegations of vindictiveness focused on official several steps 
removed from ultimate decision to prosecute).

676. See United States v. Sturgill, 563 F.2d 307, 309 (6th Cir. 1977) (prosecutor’s addition of two counts 
after defendant exercised right to trial did not violate due process because potential fine and prison sentence 
not increased); Hardwick v. Doolittle, 558 F.2d 292, 300-03 (5th Cir. 1977) (defendant’s prima facie case 
requires remand to district court to allow prosecutor to offer evidence on whether petitioner’s extensive 
exercise of procedural rights motivated prosecutor to add new charges to indictment), cert, denied, 434 
U.S. 1049 (1978); cf. United States v. Stacey, 571 F.2d 440, 443-44 (8th Cir. 1978) (defendant’s demand for 
return of lawfully seized funds factor in prosecutor’s decision to indict; decision to seek indictment not 
result of vindictiveness because demand not a statutory right with due process implications for a fair trial).

677. See United States v. Buigues, 568 F.2d 269, 270-71 (2d Cir. 1978) (no merit to contention of 
selective prosecution when appellant unable to show prosecution motivated by his minority status); United 
States v. Cantu, 557 F.2d 1173, 1177-78 (5th Cir. 1977) (defendant failed to establish prima facie case of 
discriminatory prosecution for shielding illegal aliens by showing only that others who employ illegal aliens 
go unprosecuted), cert, denied, 434 U.S. 1063 (1978).

678. See United States v. Erne, 576 F.2d 212, 216 (9th Cir. 1978) (prosecution for tax evasion; alleged 
vindictiveness of IRS official inapposite to issue of prosecutorial vindictiveness); United States v. Gillings, 
568 F.2d 1307, 1309 (9th Cir.) (prosecution for tax evasion; vindictiveness claim fails when unsupported by 
evidence that prosecution infringed defendant’s first amendment rights), cert, denied, 98 S. Ct. 2267 (1978); 
United States v. Kelly, 556 F.2d 257, 263-65 (5th Cir. 1977) (prosecution for illegal wiretapping; 
allegations that Justice Department prosecuted Customs Service personnel but ignored offenses by Drug 
Enforcement Administration personnel unsupported by sufficient evidence to constitute prima facie case), 
cert, denied, 434 U.S. 1017 (1978); cf. Butler v. Cooper, 554 F.2d 645, 646 (4th Cir. 1977) (although 
fourteenth amendment protects right to be free from racially discriminatory enforcement of state law, 
plaintiff must do more than prove others have violated law and are not being prosecuted).

679. 434 U.S. 357 (1978).
680. 417 U.S. 21 (1974).
681. Id. at 27.
682. 434 U.S. at 358. Hayes allegedly passed a forged check in the amount of $88.30. Id.
683. Id. at 358-59.
684. Id. at 359.
685. Id. at 360. The Sixth Circuit had held that the prosecutor’s conduct during the plea bargaining 

This Term in Bordenkircher v. Hayes619 the Supreme Court created a 
significant exception to the principle established in Blackledge v. Perry 680 that 
a prosecutor may not vindictively seek to discourage a defendant from 
exercising a constitutional right.681 Respondent Hayes was originally indicted 
by a grand jury for uttering a forged instrument, an offense punishable by two 
to ten years imprisonment.682 During plea negotiations, the prosecutor 
explained that he would seek an additional indictment against Hayes under a 
habitual criminal statute that would subject the defendant to a mandatory life 
sentence if he declined to plead guilty to the original charge.683 When Hayes 
refused to enter a guilty plea, the prosecutor carried out his threat.684 Hayes 
argued that this subsequent conviction was a vindictive response to the 
exercise of his right to trial.685 A closely divided Court held that the 
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prosecutor’s conduct, presenting the defendant with unpleasant alternatives 
of forgoing trial or facing charges that would subject him to a more severe 
sentence, did not violate the due process clause.686 Although the majority 
acknowledged that confronting a defendant with the risk of such severe 
punishment might discourage the free assertion of his rights, they neverthe
less concluded that the realities of the plea bargaining system made the 
imposition of these difficult choices inevitable and permissible.687 The dissent
ing Justices disagreed with the majority’s view of the requirements of due 
process, arguing that the Court’s holding endorses prosecutorial vindictive
ness in plea bargaining negotiations.688 The dissenters suggested that the 
prosecutor’s threat to seek an additional indictment, admittedly for the sole 
purpose of forcing a guilty plea, so strongly penalized the defendant’s exercise 
of his right to trial that it transcended traditional notions of voluntary plea 
bargaining and violated due process.689

negotiations violated the principles of Blackledge v. Perry, 417 U.S. 21 (1974), which protects “defendants 
from the vindictive exercise of the prosecutor’s discretion.” Hayes v. Cowen, 547 F.2d 42, 43 (6th Cir. 
1976).

686. 434 U.S. at 365. With its holding in Hayes, the Court has taken another step to preserve and 
support the plea bargaining system. See Blackledge v. Allison, 431 U.S. 63, 71 (1977) (guilty plea and plea 
bargaining system are important components of this country’s criminal justice system); Santobello v. New 
York, 404 U.S. 257, 260-61 (1971) (plea bargaining should be encouraged if properly administered).

In subsequent cases applying Hayes this term, the circuits have offered varying interpretations of the 
requirements of the Court’s holding. Compare United States v. Allsup, 573 F.2d 1141, 1143-44 (9th Cir. 
1978) (prosecutor did not act vindictively in bringing gun charges against defendant who had refused to 
plea bargain in prosecution for bank robbery; utilizing gun charges as bargaining tool permissible exercise 
of prosecutorial discretion) and United States v. Litton Systems, Inc., 573 F.2d 195, 200 (4th Cir. 1978) 
(prosecutor did not act vindictively in bringing criminal fraud charges against government contractor who 
had rejected Government’s offer to discontinue criminal investigation upon contractor’s agreement not to 
bar reconsideration of award by contract appeals board; no retaliatory motive shown), cert, denied, 41 
U.S.L.W. 3222 (U.S. Oct. 2, 1978) with Watkins v. Solem, 571 F.2d 435, 436 (8th Cir. 1978) (court 
narrowly construes Hayes, stating that it does not grant prosecutor carte blanche authority to unduly 
threaten and coerce criminal defendants into making guilty pleas). See also United States v. Vaughan, 565 
F.2d 283, 284-85 (4th Cir. 1977) (foreshadowing Hayes, court held that return of harsher second 
indictment after breakdown of plea negotiations was not impermissibly vindictive when retaliatory motive 
not shown).

687. 434 U.S. at 364.
688. Id. at 367-68 (Blackmun, J., with Brennan & Marshall, JJ., dissenting); see id. at 372-73 (Powell, J., 

dissenting) (prosecutor’s actions constitutionally impermissible because his admitted purpose was to 
discourage and penalize Hayes’ right to trial).

689. Id. at 367-68 (Blackmun, J., with Brennan & Marshall, JJ., dissenting); id. at 372-73 (Powell, J., 
dissenting).

690. Fed. R. Crim. P. 48(a).
691. 566 F.2d 1377 (9th Cir. 1978).
692. Id. at 1385. Presumably the prosecutor must still seek dismissal upon leave of the court under rule 

48(a). The court would then determine if the defendant would be substantially prejudiced by further delay. 
Id.

Once the prosecutor obtains an indictment, he may not dismiss it except 
upon leave of the court under rule 48(a) of the Federal Rules of Criminal 
Procedure.690 Without explicitly discussing rule 48(a), the Ninth Circuit held 
in Arnold v. McCarthy691 that a prosecutor has discretion, subject to the fifth 
amendment prohibition against double jeopardy, to dismiss improvident 
charges pending further investigation, even though the delay might prejudice 
the suspect’s defense.692 Similarly, the Supreme Court has held that the lower 
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federal courts should grant a dismissal whenever the Government seeks to 
dismiss because the defendant has already been indicted by a state for the 
same acts that are the basis of the federal prosecution.693

INDICTMENTS

The fifth amendment requires that any federal prosecution for a “capital, 
or otherwise infamous crime” be initiated by an indictment returned by a 
grand jury.694 In general, this right applies only to felony prosecutions.695 Last 
term, a Ninth Circuit panel indicated in United States v. Ramirez696 that it 
would extend the indictment requirement to misdemeanor prosecutions under 
the Federal Youth Corrections Act697 because the Act provides for incarcera
tion of up to six years.698 This term in United States v. Indian Boy Y699 another 
Ninth Circuit panel declined to follow Ramirez and held that a proceeding 
under the Juvenile Delinquency Act,700 which requires the prosecution to 
proceed by information rather than indictment, did not violate the defend
ant’s fifth amendment rights.701 The court analogized to the Supreme Court’s 
determination that state juvenile delinquency proceedings are not subject to 
the jury trial requirement because they are not criminal in nature.702 This

693. Rinaldi v. United States, 434 U.S. 22, 31 (1977) (per curiam); see Circuits Note: 1976-1977 Term, 
supra note 1, at 362-63 & nn.740-44. See also Note, The Petite Policy: An Example of Enlightened 
Prosecutorial Discretion, 66 Geo. L.J. 1137 (1978).

This term courts have rejected the argument that any indictment arguably violating the federal policy 
against successive state and federal prosecutions must be dismissed on the defendant’s motion. See United 
States v. Welch, 572 F.2d 1359, 1360 (9th Cir. 1978) (per curiam) (district court is without authority to 
dismiss indictment on defendant’s motion arguing that indictment violates policy of Justice Department; 
court will not interfere with Attorney General’s prosecutorial discretion unless so abused as to be arbitrary 
and capricious).

694. U.S. Const, amend. V. For noncapital crimes, a defendant may waive his right to indictment by 
grand jury and allow proceedings to be initiated by information. Fed. R. Crim. P. 7(a), (b).

695. Under federal law, felonies are defined as offenses punishable by death or by imprisonment for a 
term exceeding one year. 18 U.S.C. § 1 (1976); Fed. R. Crim. P. 7(a); see Mackin v. United States, 117 
U.S. 348, 352(1886) (indictment requirement of fifth amendment applies to all crimes punishable by death, 
imprisonment in a penitentiary, or hard labor). An indictment is not required, however, for prosecution of 
criminal contempt. Fed. R. Crim. P. 42(b) (criminal contempt prosecuted on notice); see United States v. 
Marthaler, 571 F.2d 1104, 1105 (9th Cir. 1978) (per curiam) (no indictment required for contempt 
proceeding; judge limited imprisonment to six months by pretrial stipulation).

Courts have not applied the fifth amendment right of indictment by grand jury to the states through the 
fourteenth amendment. See Hurtado v. California, 110 U.S. 516, 537-38 (1884) (state felony proceedings 
may be initiated by information rather than indictment).

696. 556 F.2d 909 (9th Cir. 1976), withdrawn on rehearing, 556 F.2d 925 (9th Cir.), cert, denied, 434 
U.S. 926 (1977). The opinion was withdrawn upon discovery that the proceedings against the defendant 
had in fact been initiated by indictment, thus rendering the question moot. 556 F.2d 925, 925 (9th Cir. 
1977).

697. 18 U.S.C. §§ 5005-5026(1976).
698. 556 F.2d at 909-10 (juvenile defendant subject to six-year incarceration under Federal Youth 

Corrections Act; imprisonment exceeding one year invokes fifth amendment protection); see Circuits Note: 
1976-1977 Term, supra note 1, at 376-77 & nn.839-43.

699. 565 F.2d 585 (9th Cir. 1977), cert, denied, 47 U.S.L.W. 3223 (U.S. Oct. 2, 1978).
700. 18 U.S.C. §§ 5031-5042(1976).
701. 565 F.2d at 595.
702. Id. (citing McKeiver v. Pennsylvania, 403 U.S. 528 (1971)). The court also relied upon the Fourth 

Circuit’s determination that the fifth amendment indictment requirement does not apply to juvenile 
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approach—denying juveniles fifth amendment protection in proceedings that 
are not criminal per se—differs markedly from the Ramirez approach, which 
bases constitutional protection on the potential length of incarceration.708

delinquency proceedings because juvenile delinquency is not a crime. Id. (citing United States v. Hill, 538 
F.2d 1072, 1076 (4th Cir. 1976)). The Ninth Circuit previously had decided that, under the same statutory 
scheme, a juvenile is not entitled to a jury trial as a matter of statutory right. See United States v. Martin- 
Plascencia, 532 F.2d 1316, 1318 (9th Cir.), cert, denied, 429 U.S. 894 (1976).

703. See United States v. Ramirez, 556 F.2d 909, 920-21 (9th Cir. 1976), withdrawn on rehearing, 556 
F.2d 925 (9th Cir.), cert, denied, 434 U.S. 926 (1977). The dissent in Ramirez had argued that because 
juvenile institutions are not comparable to penitentiaries, length of incarceration alone should not be 
determinative. Id. at 924-25 (Chambers, J., dissenting).

704. See United States v. Brown, 549 F.2d 954, 956-57 (4th Cir.) (Maryland district court had 
jurisdiction over serviceman stationed in West Germany and charged with conspiring to import heroin), 
cert, denied, 430 U.S. 949 (1977).

705. 18 U.S.C. app. §§ 1-8(1976).
706. Id. § 2, art. 111(d); see United States v. Mauro, 98 S. Ct. 1834, 1849 (1978) (when state prisoner 

against whom detainer lodged was brought into federal court by writ of habeas corpus, Act applied; 
indictment dismissed because prisoner not tried within 120 days). In Mauro the Court held that although a 
writ of habeas corpus constitutes a “written request for temporary custody” after a detainer has been 
lodged, the writ itself is not a detainer within the meaning of the Act. Id. at 1847-48. Prior to Mauro, the 
circuits disagreed over whether a writ of habeas corpus constituted a detainer under the Act. Compare 
United States v. Sorrell, 562 F.2d 227, 230-31 (3d Cir. 1977) (repeated use of writ of habeas corpus to 
transfer Pennsylvania state prisoner to Pennsylvania federal court for prosecution violated Interstate 
Agreement on Detainers Act; indictment dismissed), cert, denied, 98 S. Ct. 2858 (1978) with Ridgeway v. 
United States, 558 F.2d 357, 362 (6th Cir. 1977) (writ of habeas corpus not detainer; no dismissal of 
indictment under Interstate Agreement on Detainers Act), cert, denied, 98 S. Ct. 2850 (1978) and United 
States v. Kenaan, 557 F.2d 912, 917 (1st Cir. 1977) (same), cert, denied, 98 S. Ct. 2844 (1978) and United 
States v. Scallion, 548 F.2d 1168, 1173 (5th Cir. 1977) (same), cert, denied, 98 S. Ct. 2843-44 (1978).

The Interstate Agreement on Detainers Act implements the right to a speedy trial and minimizes 
interference with a prisoner’s treatment and rehabilitation. United States v. Sorrell, 562 F.2d 227, 229-30 
(3d Cir. 1977) cert, denied, 98 S. Ct. 2858 (1978); United States v. Chico, 558 F.2d 1047, 1048-49 (2d Cir. 
1977), cert, denied, 98 S. Ct. 2850 (1978); see notes 2655-59 infra and accompanying text.

707. See United States v. Mase, 556 F.2d 671, 676 (2d Cir. 1977) (failure to afford defendant 
preindictment preliminary hearing does not violate fifth or sixth amendments or Fed. R. Crim. P. 5(1)), 
cert.denied, 435 U.S. 916 (1978).

708. United States v. Korn, 557 F.2d 1089, 1090 (5th Cir. 1977).
709. See United States v. Cavin, 553 F.2d 871, 873-74 (4th Cir. 1977) (appeal from denial of motion to 

dismiss indictment barred; defendant’s claim that he had incriminated himself after promise of immunity 
best resolved at suppression hearing). But cf. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 
(1949) (appeal should be permitted when question is too important to be denied review and too 
independent of the cause itself to be deferred until whole case is adjudicated).

710. 431 U.S. 651 (1977).

An indictment may be challenged because the court lacks jurisdiction* 703 704 or 
because the indictment violates the Interstate Agreement on Detainers Act,705 
which requires a state receiving a prisoner for trial to dispose of charges 
pending against him before returning him to the state from which he was 
sent.706 Failure to conduct a preliminary hearing, however, does not justify 
dismissal of an indictment.707 708 709 710

The defendant may move to dismiss an indictment under rule 12(b)(1) of 
the Federal Rules of Criminal Procedure. The trial court may properly 
consider the motion only if the question is essentially one of law.708 Although 
the denial of a defendant’s motion to dismiss is generally not considered to be 
an appealable final order,709 the Supreme Court held last Term in Abney v. 
United States110 that the refusal to dismiss an indictment on double jeopardy 
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grounds may be appealed immediately.711 This Term in United States v. 
MacDonald,712 however, the Supreme Court held that a denial of a motion to 
dismiss an indictment on speedy trial grounds is not immediately appeal
able.713

The Government, upon leave of court, may move to dismiss an indictment, 
but it may not do so during trial without the defendant’s consent.714 The court 
may dismiss an indictment sua sponte if there has been unnecessary delay in 
presenting the charge to the grand jury or in bringing the defendant to trial.713 
Beyond this express power, it is unclear how much discretion a court may 
exercise in deciding to dismiss an indictment. The Ninth Circuit held this 
term that a district court is empowered, in appropriate cases, to dismiss an 
indictment while an appeal is pending.716

Challenges to the Evidence. A defendant may not successfully attack a
facially valid indictment on the grounds that during the grand jury investiga
tion the Government presented inadequate or incompetent evidence717 or 
failed to present evidence favorable to the accused.718 The Second Circuit has 
held that a court may exercise its supervisory power to dismiss an indictment 
based on hearsay if a high probability exists either that the indictment would 
not have been returned had eyewitness testimony been used or that the grand

711. Id. at 662; cf. United States v. Inmon, 568 F.2d 326, 332 (3d Cir. 1977) (when defendant makes 
nonfrivolous showing that indictment charges same offense as that for which he was formerly in jeopardy, 
Government has burden of establishing by preponderance of evidence that separate crimes are involved). 
But see United States v. MacDonald, 435 U.S. 850, 857 (motion to dismiss indictment on speedy trial 
grounds not appealable). See generally notes 2324-36 infra and accompanying text.

712. 435 U.S. 850 (1978).
713. Id. at 857. In reaching its decision, the Court analyzed the rationale behind the collateral order 

doctrine and held that the denial of a motion to dismiss an indictment on speedy trial grounds, unlike the 
motion in Abney to dismiss the indictment on double jeopardy grounds, did not satisfy the criteria for 
interlocutory appeals. Id. at 856-61; see notes 2324-36 infra and accompanying text.

714. Fed. R. Crim. P. 48(a). In certain circumstances, the court must grant the prosecutor’s request for 
dismissal. See Rinaldi v. United States, 434 U.S. 22, 31 (1977) (court must dismiss at Government’s request 
when defendant faces prosecution for same acts under state law). But cf. United States v. Welch, 572 F.2d 
1359, 1368 (9th Cir. 1978) (per curiam) (federal court without authority to dismiss indictment on 
defendant’s motion when defendant faces state and federal prosecution for same acts).

715. Fed. R. Crim. P. 48(b). The courts may dismiss with prejudice after warning the Government of 
the impending dismissal. United States v. Simmons, 536 F.2d 827, 834 (9th Cir.) (court’s power to dismiss 
with prejudice should be utilized with caution and only after warning prosecution of impending dismissal), 
cert, denied, 429 U.S. 854 (1976).

716. See United States v. Emens, 565 F.2d 1142, 1144 (9th Cir. 1977) (dictum) (district court may 
dismiss indictment while appeal from suppression order pending; whether dismissal appropriate in this 
case need not be determined in light of remand on merits).

717. See Costello v. United States, 350 U.S. 359, 363-64 (1956) (use of indictment based solely on 
hearsay evidence upheld).

718. See United States v. Thompson, 576 F.2d 784, 786 (9th Cir. 1978) (failure to disclose to grand jury 
affidavit that may have exonerated defendant did not require dismissal of indictment; grand jury need not 
be advised of all matters bearing on credibility of potential witnesses); United States v. Kennedy, 564 F.2d 
1329, 1335-38 (9th Cir. 1977) (no error in prosecutor’s refusal to present to grand jury affidavits of other 
participants in alleged crime and results of defendant’s polygraph test, both provided by defendant, which 
tended to exonerate him), cert, denied, 435 U.S. 944 (1978); cf. United States v. Kaplan, 554 F.2d 958, 970 
(9th Cir. 1977) (per curiam) (prosecutor’s failure to present to grand jury evidence of defendant’s status as 
government informer not grounds for dismissal; appellant first raised issue on appeal and failed to 
demonstrate prejudice or that information would actually exculpate him).
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jury was misled concerning the type of testimony it received.719 In addition, a 
court may invoke the due process clause of the fifth amendment to dismiss an 
indictment the Government knows is based partially on perjured testimony.™

Sufficiency. Rule 7(c)(1) of the Federal Rules of Criminal Procedure
requires that an indictment be a plain, concise and definite written statement 
of the essential facts constituting the offense charged.721 This rule implements 
three constitutional requirements: it permits the accused to be sufficiently 
informed of the nature and cause of the accusation to prepare his defense;722 it 
protects him from being placed twice in jeopardy;723 and it protects his right 
to be tried only on a presentment or indictment of a grand jury.724 Similarly, 
the Supreme Court has established that an indictment must be sufficiently 
specific to inform the defendant of the charges against which he must defend 
and to enable him to plead an acquittal or conviction to bar future 
prosecution for the same offense.725

In determining whether an indictment fairly apprises the defendant of the 
charges against him, courts give the indictment a common sense construc
tion726 and will generally uphold it even though it omits a technically essential

719. United States v. Estepa, 471 F.2d 1132, 1137 (2d Cir. 1972); see Circuits Note: 1976-7977 Term, 
supra note 1, at 380 & nn.862-65.

720. See United States v. Basurto, 497 F.2d 781, 785-86 (9th Cir. 1974) (due process violated when 
defendant stood trial on indictment that Government knew was partly based on perjured testimony; upon 
learning of perjury, prosecutor had immediate duty to inform court, opposing counsel, and grand jury). But 
see United States v. Bracy, 566 F.2d 649, 655 (9th Cir. 1977) (defendant’s due process rights not violated 
when prosecutor failed to inform court, counsel, and grand jury that coconspirator committed perjury; 
peijured testimony was outweighed by other evidence), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

721. Fed. R. Crim. P. 7(c)(1); see United States v. Roya, 574 F.2d 386, 391 (7th Cir. 1978) (when each 
count in 24-count indictment for dispensing controlled substances clearly set forth elements of offenses, 
including time and place of each offense and statutes allegedly violated, indictment sufficient); United 
States v. Crocker, 568 F.2d 1049, 1056 (3d Cir. 1977) (perjury indictment insufficient for failure to allege 
materiality of grand jury testimony denying receipt of payola; materiality is essential element of perjury); 
cf. United States v. Carlson, 561 F.2d 105, 108 (1st Cir.) (indictment for interstate transportation of 
explosives need only allege general intent to cause damage or injury; extensive description of three bombing 
targets did not affect validity of indictment or require Government to prove specific intent to damage those 
buildings), cert, denied, 434 U.S. 973 (1977).

A defendant must usually raise the issue of sufficiency prior to or during trial. See United States v. 
Rodriguez, 556 F.2d 638, 641 (2d Cir. 1977) (unless defendant raises issue of legal insufficiency prior to 
trial, contention is barred on appeal under Fed. R. Crim. P. 12(b)(2)), cert, denied, 434 U.S. 1062 (1978).

722. See U.S. Const, amend. VI.
723. See id. amend. V.
724. See id.
725. Hamling v. United States, 418 U.S. 87, 117 (1974); see Sanabria v. United States, 98 S. Ct. 2170, 

2179 (1978) (precise manner in which indictment is drawn important to ensure defendant’s ability to plead 
former acquittal or conviction in subsequent proceedings brought for similar offense).

726. See, e.g., United States v. Brozyna, 571 F.2d 742, 745 (2d Cir. 1978) (indictment alleging illegal 
acquisition of firearm sufficient to cover attempt to acquire firearm); United States v. Giese, 569 F.2d 527, 
534-35 (9th Cir. 1978) (considered as a whole, indictment sufficiently alleged conspiracy to bomb military 
recruitment centers despite reference to nonfederal offenses); United States v. Cadillac Overall Supply Co., 
568 F.2d 1078, 1082 (5th Cir.) (indictment for criminal antitrust violation, when read as a whole and in a 
practical manner, adequately informed defendant of restraint of trade charges), cert, denied, 98 S. Ct. 3088 
(1978); United States v. Schilling, 561 F.2d 659, 662-63 (6th Cir. 1977) (indictment charging mail fraud 
sufficient to encompass fraudulent attempt to induce legislative body to act on sale of land in which 
defendant held interest).

Courts are usually willing to overlook technical semantic errors that do not mislead the defendant as to 
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element,* 727 incorrectly cites the statute under which the defendant is 
charged,728 uses an incorrect date,729 or fails to follow the precise language of 
the applicable statute.730 Although indictments usually are upheld when they 
track the language of a statute,731 a general description used in a statute must 
sometimes be accompanied by a statement that informs the accused of the 
specific offenses charged.732

the charge or raise legitimate double jeopardy complaints. See, e.g., United States v. Carter, 568 F.2d 453, 
455 (5th Cir. 1978) (per curiam) (indictment in prosecution for wilfully supplying false information to 
employer on “employee’s withholding certificate” sufficient even though statute referred to “withholding 
exemption certificate”); United States v. Bass, 562 F.2d 967, 969 (5th Cir. 1977) (per curiam) (indictment 
charging defendant with forgery and passing payroll checks sufficient although sight drafts actually 
involved; hypertechnical distinction did not mislead defendant); United States v. Dyba, 554 F.2d 417, 419- 
20 (10th Cir.) (indictment alleging “burglary of monies” did not deprive defendant of fair notice even 
though offense was larceny of monies), cert, denied, 434 U.S. 830 (1977).

727. See United States v. Bolar, 569 F.2d 1071, 1072 (9th Cir. 1978) (per curiam) (indictment for 
possession of counterfeit materials not defective for failure to state that illegal photographic negatives were 
subject to forfeiture; negatives were per se contraband); cf. United States v. Castor, 558 F.2d 379, 385 (7th 
Cir.) (in indictment for mail fraud concerning false applications for liquor store permits, Government need 
not state all subordinate evidentiary facts to prove “in furtherance” element), cert, denied, 434 U.S. 1010 
(1977). See also Circuits Note: 1976-1977 Term, supra note 1, at 382 n.870 (examining decline of 
hypertechnical rule condemning indictment for omission of any element of crime regardless of relation to 
fair notice requirement).

728. See United States v. West, 562 F.2d 375, 379 (6th Cir. 1977) (incorrect citation of federal statute in 
indictment not grounds for reversal of conviction for concealing and storing stolen firearms; record failed 
to show prejudice or that defense would have been altered in such a way as to affect outcome), cert, denied, 
435 U.S. 922 (1978); United States v. Partin, 552 F.2d 621, 631 (5th Cir.) (indictment charging conspiracy 
under broad statutory clause prohibiting obstruction of due administration of justice sufficient even though 
defendant’s actions may have violated more specific clause), cert, denied, 434 U.S. 903 (1977); cf. United 
States v. Wagstaff, 572 F.2d 270, 272-73 (10th Cir. 1978) (citation of applicable statute in indictment 
unnecessary when indictment fully described offense of knowingly concealing and facilitating transporta
tion of illegally imported automobile).

729. See United States v. Allsup, 573 F.2d 1141, 1145-46 (9th Cir. 1978) (indictment not impermissibly 
vague because of discrepancy between date recited in indictment and actual date of previous conviction); 
United States v. Hodges, 556 F.2d 366, 368 (5th Cir. 1977) (mistake concerning date of formation of 
alleged conspiracy to rob bank not fatal to otherwise sufficient indictment; defendant alleged no prejudice 
from mistake), cert, denied, 434 U.S. 1016 (1978).

730. See United States v. McClintic, 570 F.2d 685, 689 (8th Cir. 1978) (indictment expanding on 
language of statute by describing stolen merchandise as “taken by fraud" not defective because term 
comports with accepted construction of “stolen”); United States v. Carvin, 555 F.2d 1303, 1305 (5th Cir.) 
(defendant convicted of intimidating and impeding presidential candidate’s campaign could not complain 
indictment did not track language of statute; indictment adequately informed him of offense charged), cert, 
denied, 434 U.S. 971 (1977).

731. See United States v. Matthews, 572 F.2d 208, 209 (9th Cir. 1977) (per curiam) (indictment alleging 
the making of false statements in passport application not vague; language tracked that of applicable 
statute); United States v. Scafidi, 564 F.2d 633, 642 (2d Cir. 1977) (indictment following language of 
statute and specifying approximate dates not fatally defective when it failed to specify type of gambling 
business defendant allegedly conducted), cert, denied, 98 S. Ct. 2231-32(1978).

732. See United States v. Moore, 556 F.2d 479, 482-83 (10th Cir. 1977) (dictum) (additional statement 
required unless statutory language sufficiently specific to inform defendant of charges against him; 
indictment alleging “attempt to damage” courthouse sufficiently notified defendant of offense charged); cf. 
United States v. Baldarrama, 566 F.2d 560, 569 (5th Cir.) (indictment charging defendant with conspiracy 
to distribute heroin sufficient when conspiracy count tracked language of statute and other substantive 
counts alleged eight specific acts), cert, denied, 98 S. Ct. 3094 (1978).

If an indictment is insufficient to notify the defendant of the charges 
against him, the Government may cure the defect by filing a bill of
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particulars733 unless the indictment omits an essential element of the of
fense.734 The Government has a duty to abide by a bill of particulars, however, 
and its failure to do so may warrant reversal.735

Multiplicity and Duplicity. An indictment may be prejudicial if it is
duplicitous or multiplicitous. A duplicitous indictment charges two or more 
distinct offenses in a single count, thus preventing the jury from acquitting or 
convicting on each separate offense and concealing from the court the specific 
charge on which the jury found the defendant guilty.736 A multiplicitous 
indictment charges a single offense in several counts, and may prejudice the 
defendant by leading to multiple sentences for the same offense or otherwise 
exaggerating the scope of actual criminal activity.737 In examining claims of 
duplicity and multiplicity, courts must determine the number of separate 
offenses charged in the indictment.738 One guideline is whether each offense 
charged requires proof of a fact that the other offenses do not.739

733. See United States v. Adcock, 558 F.2d 397, 405-06 (8th Cir.) (denial of request for bill of 
particulars not abuse of discretion; language of indictment sufficiently definite to avoid double jeopardy), 
cert, denied, 434 U.S. 921 (1977).

734. Russell v. United States, 369 U.S. 749, 770-71 (1962); see United States v. Camp, 541 F.2d 737, 740 
(8th Cir. 1976) (in indictment alleging interference with postal inspector, failure to describe actions as 
forceful not cured by bill of particulars). In Camp the court reasoned that the grand jury’s failure to 
participate in the preparation of the bill violated the defendant’s fifth amendment right to indictment by a 
grand jury because there was no guarantee that the grand jury intended to include “force” as an element of 
the offense charged. Id. at 741.

735. See United States v. Flom, 558 F.2d 1179, 1186 (5th Cir. 1977) (when Government provided bill of 
particulars stating that no evidence of specific contracts would be offered in criminal antitrust action, 
introduction of such evidence highly prejudicial and warranted reversal). An immaterial inconsistency 
between an indictment and a bill of particulars generally does not warrant reversal. See United States v. 
Diadone, 558 F.2d 775, 782 (5th Cir. 1977) (when indictment alleged that defendants owned gambling 
business and bill of particulars only suggested defendants were probable owners, dismissal unwarranted), 
cert, denied, 434 U.S. 1064 (1978).

736. 1 C. Wright, supra note 1, § 142, at 311; see Sanabria v. United States, 98 S. Ct. 2170, 2179 n.20 
(1978) (appellate court erred in determination that indictment was duplicitous; only single gambling 
business, hence only single offense, alleged); United States v. Browning, Inc., 572 F.2d 720, 725-26 (10th 
Cir. 1978) (dismissal of indictment reversed and remanded to determine whether one count alleged 26 
different occasions on which offense occured or alleged 26 different means of accomplishing single offense; 
if indictment duplicitous, court may require prosecution to elect single transaction on which to rely).

737. 1 C. Wright, supra note 1, § 142, at 311; see United States v. Powers, 572 F.2d 146, 150-52 (8th 
Cir. 1978) (allowable unit of prosecution, “to receive any firearm,” ambiguous; defendant could not be 
convicted on three counts of receiving any firearm for simultaneous receipt of three firearms). The court in 
Powers was applying the rule of lenity that directs courts to resolve ambiguities in units of prosecution in 
favor of the accused. See Bell v. United States, 349 U.S. 81, 83 (1955). But see United States v. Carvin, 555 
F.2d 1303, 1305 (5th Cir.) (defendant properly convicted on three counts of making telephone threats 
against lives of President, Vice President, and presidential candidate and on three counts of using mails to 
threaten same individuals although conduct involved only single telephone call and single letter; rule of 
lenity inapplicable when action caused detrimental effect on movement of three individuals), cert, denied, 
434 U.S. 971 (1977).

738. See United States v. Pope, 561 F.2d 663, 669 (6th Cir. 1977) (possession of heroin and of 
methadone are two separate offenses under Comprehensive Drug Abuse Control Act).

739. See United States v. Chaney, 559 F.2d 1094, 1096 (7th Cir. 1977) (indictment multiplicitous when 
two counts, based on different statutes, arise from single incident and are proved by same evidence). See 
also Brown v. Ohio, 432 U.S. 161, 166 (1977) (test of multiplicity for double jeopardy purposes is whether 
one statute requires proof of fact that other statute does not).
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There is a growing tendency among the circuit courts to avoid the 
multiplicity issue by relying on the concurrent sentencing doctrine.740 741 For 
example, in United States v. Lampley,14' the Third Circuit chose not to rule on 
a multiplicity issue even though seven counts of the indictment arguably 
represented only two crimes.742 The court noted that at least one count in the 
indictment had been upheld, the sentences were concurrent, and there was no 
significant risk of greater adverse collateral consequences from multiple 
convictions.743 In a separate opinion, Judge Gibbons found no justification for 
denying the right to challenge the validity of any conviction immediately, 
because multiple convictions could affect the defendant’s eligibility for parole 
if he violated probation, or might trigger a multiple offender statute if he were 
subsequently convicted.744

740. See, e.g., United States v. Ashley, 569 F.2d 975, 984 (5th Cir. 1978) (unnecessary to reach 
multiplicity claim when multiple counts did not result in enhanced sentence and neither confused nor 
created adverse psychological effect on jury); United States v. Celia, 568 F.2d 1266, 1288 (9th Cir. 1977) 
(unnecessary to reach question of multiplicity when defendant received concurrent sentences for 
convictions on multiple counts arising from scheme to misappropriate funds and facilities of two hospitals); 
cf. United States v. Moss, 562 F.2d 155, 159-61 (2d Cir. 1977) (although counts in indictment for 
bankruptcy fraud multiplicitous, no prejudice to appellant because sentences concurrent and more lenient 
than maximum penalty on single count; case remanded to eliminate repetitive fines), cert, denied, 435 U.S. 
914 (1978).

741. 573 F.2d 783 (3d Cir. 1978).
742. Id. at 788 (indictment charged seven counts of making harassing telephone calls although 

defendant called only two parties).
743. Id.
744. Id. at 791 (Gibbons, J., concurring in part and dissenting in part).
745. See, e.g., United States v. Craig, 573 F.2d 513, 517 (7th Cir. 1978) (variance between Hobbs Act 

charge, alleging that association of leasing companies was subject to extortion, and proof at trial that 
national car rental company was victim of extortion not fatal), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 
1978); United States v. Brozyna, 571 F.2d 742, 745 (2d Cir. 1978) (no material variance between 
indictment charging defendant with using false identification in connection with acquisition of firearm and 
proof of attempted acquisition); United States v. Bolzer, 556 F.2d 948, 950-51 (9th Cir. 1977) (variance 
concerning particular postal facility surveyed by defendants in furtherance of conspiracy to rob United 
States mail harmless; surveillance only one of four elements of conspiracy).

746. Fed. R. Crim. P. 52(a) (variance not affecting substantial rights shall be disregarded).
747. See Berger v. United States, 295 U.S. 78, 82 (1935) (substantial rights include right to be definitely 

informed of charge and right to be free from multiple prosecutions for same offense); United States v. 
Smolar, 557 F.2d 13, 19 (1st Cir.) (instructions materially altering theory of criminal liability from 
securities fraud to breach of fiduciary duty impermissible; indictment no longer apprised defendant of 
charges against him or permitted proper defense), cert, denied, 434 U.S. 971 (1977).

748. See Ex parte Bain, 121 U.S. 1, 9-10 (1887) (deletion of “Comptroller of Currency” from indictment 
for making false report with intent to defraud Comptroller or his agent violated fifth amendment; grand 
jury might not have issued indictment as amended).

Variances and Amendments. Variance between the indictment and the
proof at trial is a frequent, although rarely successful, allegation in challeng
ing indictments.745 To warrant reversal, the variance must affect the defend
ant’s substantial rights746 by preventing the presentation of a proper defense, 
taking the defendant unfairly by surprise, or exposing him to double 
jeopardy.747

Material amendment of an indictment justifies reversal because it denies a 
defendant his fifth amendment right to be tried only on charges returned by a 
grand jury.748 Courts this term, however, found most amendments to be 
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immaterial and thus not prohibited.749 The trial court may permit the 
Government to amend minor clerical errors,750 and may narrow an indict
ment sua sponte without prejudice to the defendant by withdrawing charges, 
deleting surplusage, or making purely formal changes.751

The distinction between a variance and an amendment is significant 
because a variance is subject to the harmless error rule,752 while a material 
amendment is prejudicial per se.753 In some cases, courts find that an 
indictment has been constructively amended even though the charging terms 
have not been literally altered.754 In Watson v. Jago,155 the Sixth Circuit 
reversed the defendant’s conviction because the prosecution’s proof at trial of 
felony murder effectively amended the terms of the indictment, which 
charged the defendant with premeditated murder.756 Constructive amend
ment may also occur when the judge’s supplemental instructions to the jury 
enlarge the scope of the indictment, allowing the defendant to be convicted of 
an offense for which he was not indicted.757 Amendment of an indictment by 
the grand jury, however, eliminates the principal vice of amendment by the 
court or the prosecutor: the possibility that the grand jury might have voted 
no bill on the amended charge.758 The grand jury may return a substitute

749. See, e.g., United States v. Craig, 573 F.2d 455, 491 (7th Cir. 1978) (grant of Government’s motion 
to strike certain portions of indictment permissible; stricken language not included in charging paragraph), 
cert, denied, 41 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Powers, 572 F.2d 146, 152 (8th Cir. 
1978) (no error to allow Government to correct description of firearm from “revolver” to “rifle”; 
amendment insubstantial and defense not prejudiced); United States v. Horton, 562 F.2d 529, 529-30 (8th 
Cir. 1977) (per curiam) (trial court properly allowed Government to amend indictment by reinserting first 
count of two-count indictment as originally returned by grand jury).

750. See Powell v. United States, 564 F.2d 256, 259 (8th Cir. 1977) (trial court did not err in permitting 
Government to amend indictment by correcting termination date of conspiracy to distribute heroin), cert. 
denied, 435 U.S. 904 (1978).

751. See United States v. Bean, 564 F.2d 700, 705 (5th Cir. 1977) (when indictment for burglary alleged 
entry with intent to commit felony or theft, court’s deletion of “felony or” permissible because it better 
informed defendant of charges against him); United States v. Glassman, 562 F.2d 954, 957 (5th Cir. 1977) 
(court’s deletion of two words from indictment to eliminate one of two alternate crimes under obscenity 
statute permissible); United States v. Coast of Maine Lobster Co., 557 F.2d 905, 910 (1st Cir.) (court’s 
deletion of portions of indictment on which no evidence introduced permissible), cert, denied, 434 U.S. 862 
(1977); cf. United States v. Cahalane, 560 F.2d 601, 606 (3d Cir. 1977) (Government’s submission of 20 
overt acts relating to gun-running conspiracy not amendment because it was explanatory and constituted 
additional evidence of charge), cert, denied, 434 U.S. 1045 (1978).

752. Berger v. United States, 295 U.S. 78, 82 (1935).
753. United States v. Bryan, 483 F.2d 88, 96 (3d Cir. 1973).
754. See United States v. Crocker, 568 F.2d 1049, 1060 (3d Cir. 1977) (when grand jury specifically set 

forth factual basis for perjury charge, Government’s attempt to prove case with evidence of other crimes 
resting on different factual basis constituted constructive amendment requiring new trial).

755. 558 F.2d 330 (6th Cir. 1977).
756. Id. at 334-36. But see Blake v. Morford, 563 F.2d 248, 252 (6th Cir. 1977) (indictment effectively 

advised defendant that proof of other felonies committed in perpetration of murder but not appearing in 
indictment were admissible under state law to show premeditation), cert, denied, 434 U.S. 1038 (1978).

757. See United States v. Walker, 575 F.2d 209, 214 (9th Cir. 1978) (in prosecution for theft of sailboat 
from territorial island, supplemental instruction explaining marine and territorial jurisdiction under statute 
prejudicial; jury could have concluded appellant formed intent to steal during trip to Hawaii, not on island 
as stated in indictment).

758. United States v. McGrath, 558 F.2d 1102, 1105 & n.3 (2d Cir. 1977) (dictum) (amendment of 
indictment by reconvened grand jury to correct name of commission that employed defendant involved 
only ministerial change not affecting defendant’s rights), cert, denied, 434 U.S. 1064 (1978). 
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indictment at any time prior to trial, as long as this does not prejudice or 
surprise the defendant.759

GRAND JURY

The purpose of the grand jury is to shield citizens from unwarranted 
criminal prosecutions.760 The grand jury uses its broad powers to determine 
whether there is probable cause to believe a crime has been committed and 
whether criminal proceedings should be instituted.761 It can investigate both 
indictable and unindictable conduct and is not burdened by the restrictions 
placed on trial courts concerning hearsay evidence or evidence obtained in 
violation of the fourth or fifth amendments.762 The Government attorney 
conducting a federal grand jury also has broad discretion and, unless his 
behavior constitutes gross and purposeful deception, his submission of 
allegedly misleading evidence or his failure to present exculpatory evidence or 
witnesses to the grand jury is not considered an abuse of that discretion.763 A 
strong presumption of regularity attaches to grand jury proceedings and the 
defendant has the burden of demonstrating any irregularity.764 Occasionally, 
however, the grand jury’s protective and investigative powers are abused by 
overzealous prosecutors and defendants may successfully challenge indict
ments obtained by such means.765

759. See United States v. Herbst, 565 F.2d 638, 643-44 (10th Cir. 1977) (superseding indictment may be 
returned at any time before trial; no prejudice when conviction for interstate transportation of forged 
securities obtained on both original and additional counts, with sentences to run concurrently); United 
States v. Drebin, 557 F.2d 1316, 1325 (9th Cir. 1977) (use of superseding indictments did not violate due 
process; allegations of inadequate time to prepare defense unsupported when defendants fully informed of 
charges four months before trial), cert, denied, 98 S. Ct. 2232 (1978).

760. See United States v. Mandujano, 425 U.S. 564, 571 (1976) (grand jury provides shield against 
arbitrary or oppressive action by requiring that accusations be made only after judgment by group of 
citizens).

761. See United States v. Calandra, 414 U.S. 338, 343-44 (1974) (grand jury determines whether 
probable cause exists; scope of grand jury’s powers is broad).

762. See id. at 343, 346 (grand jury proceedings viewed as nonadversarial ex parte investigations; scope 
of inquiry not to be narrowly limited; not subject to procedural and evidentiary rules governing criminal 
trials; indictment may be based on evidence taken in violation of fourth or fifth amendments); Costello v. 
United States, 350 U.S. 359, 363-64 (1956) (indictment for underreporting of income valid despite claim 
that basis was hearsay); cf. United States v. Boberg, 565 F.2d 1059, 1063 (8th Cir. 1977) (grand jury 
interrogation by use of leading questions valid basis for perjury indictment when not misleading).

763. United States v. Cady, 567 F.2d 771, 776 (8th Cir. 1977) (in absence of evidence of gross, 
purposeful deception, valid indictment will not be overturned), cert, denied, 435 U.S. 944 (1978); United 
States v. Kennedy, 564 F.2d 1329, 1336-39 (9th Cir. 1977) (except in flagrant case or case of known 
perjury, valid indictment returned by unbiased grand jury will not be overturned), cert, denied, 435 U.S. 
944 (1978); see United States v. Pallan, 571 F.2d 497, 500 (9th Cir. 1978) (five-year preindictment delay 
does not warrant dismissal in absence of actual prejudice; claims of faded memories and death and absence 
of witnesses too speculative), cert, denied, 98 S. Ct. 2249 (1978).

764. In re Grand Jury Proceedings (Hergenroeder), 555 F.2d 686, 686 (9th Cir. 1977) (per curiam) 
(Government not required to demonstrate relevance of subpoena; presumption that Government obeys 
law); United States v. Woods, 544 F.2d 242, 250 (6th Cir. 1976) (presumption of regularity attaches to 
grand jury; defendant has burden of demonstrating irregularity), cert, denied, 430 U.S. 969 (1977).

765. United States v. Doss, 563 F.2d 265, 276 (6th Cir. 1977) (en banc) (use of grand jury to question 
secretly indicted defendant outside presence of counsel; prosecutorial abuse); United States v. Brumley, 560 
F.2d 1268, 1274, 1277-78 (5th Cir. 1977) (dictum) (false statement to grand jury not perjury when grand 
jury exceeding its authority); United States v. Chadwick, 556 F.2d 450, 450 (9th Cir. 1977) (per curiam)
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The equal protection clause* 766 and, in federal cases, the Jury Selection and 
Service Act of 1968767 require that a grand jury be selected from a fair cross 
section of persons in the community.768 Composition of the grand jury can be 
challenged for failure to comply with these constitutional and statutory 
dictates.769 In a federal case the defendant must prove only the existence of a 
substantial disparity between the percentage of a cognizable group770 on the 
grand jury list and the group’s actual percentage in the population qualified to 
sit on the grand jury.771 In state cases the defendant must present a similar 
prima facie case of discrimination, but the State is afforded the opportunity to 

(adding individual as unindicted coconspirator to meet statutory requirement for conspiracy violates due 
process); United States v. Anzalone, 555 F.2d 317, 319 (outside bounds of permissible prosecutorial 
conduct to obtain indictment against individual who testified before grand jury under use immunity), affd 
on rehearing, 560 F.2d 492, 493 (2d Cir. 1977), cert, denied, 434 U.S. 1015 (1978).

766. U.S. Const, amend. XIV.
767. 28 U.S.C. §§ 1861-1874(1976).
768. Id. §§ 1861-1862 (jury must come from cross section of community; no citizen shall be excluded 

because of race, color, religion, sex, national origin, or economic status); see Castaneda v. Partida, 430 U.S. 
482, 493 (1977) (substantial underrepresentation of cognizable group in indicting grand jury violates right 
to equal protection); Mitchell v. Rose, 570 F.2d 129, 133 (6th Cir. 1978) (substantial underrepresentation 
of cognizable group in indicting grand jury violates equal protection if it results from purposeful 
discrimination; no prejudice shown), cert, granted, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978) (No. 77-1701); 
United States v. Kleifgen, 557 F.2d 1293, 1295 (9th Cir. 1977) (fifth amendment and Jury Selection and 
Service Act require selection from fair cross section of community).

This term the Seventh Circuit expressed reservations about whether the right to challenge the ethnic 
composition of the grand jury extended to persons subpoenaed to testify before it. In re Special February 
1975 Grand Jury, 565 F.2d 407, 412 (7th Cir. 1977) (use of subpoena power may not constitute injury of 
sufficient substance to afford person subpoenaed right to challenge ethnic composition of grand jury; 
assuming arguendo right exists, petitioner failed to make out prima facie case of underrepresentation of 
Hispanic people).

The State may impose reasonable neutral qualifications on jurors such as literacy, absence of felony 
convictions, or registration even though imposition of these requirements may lead to exclusion of more 
members of one race than another. Mitchell v. Rose, 570 F.2d at 134.

769. 28 U.S.C. § 1867 (1976). In criminal cases, either the defendant or the Attorney General may move 
to dismiss the indictment or stay the proceedings if the selection of the grand jury substantially failed to 
comply with the provisions of the Act. Id. , see Castaneda v. Partida, 430 U.S. 482, 493-94 (1977) (challenge 
based on equal protection grounds).

770. Castaneda v. Partida, 430 U.S. 482, 494 (1977); see United States v. Kleifgen, 557 F.2d 1293, 1295- 
97 (9th Cir. 1977). In Kleifgen the Ninth Circuit held that a grand jury array selected from voter 
registration lists that underrepresented non-high school graduates, the unemployed, and the young did not 
discriminate against cognizable groups because these alleged groups lacked internal cohesion and were not 
viewed as identifiable classes of the general population. Id. at 1296. Moreover, although blacks and males 
are cognizable groups, the appellate court concluded that the defendant could not prove substantial 
disparity under the Ninth Circuit’s test for substantiality, which judges the effect of any deviation not in 
terms of percentages but in terms of its impact on the absolute numerical composition of the grand jury. Id. 
at 1296-97. Under this test, the court held that the defendant’s statistical data, showing that blacks were 
underrepresented by less than one juror and males by approximately one juror, demonstrated only 
insubstantial underrepresentation. Id. at 1297.

771. See In re Special February 1975 Grand Jury, 565 F.2d 407, 412 (7th Cir. 1977) (indicted defendant 
must make prima facie showing of systematic exclusion); In re Grand Jury Subpoena (Archuleta), 561 F.2d 
1059, 1063 (2d Cir. 1977) (challenge to federal grand jury must show substantial and prejudicial exclusion 
of minority jurors); United States v. Kleifgen, 557 F.2d 1293, 1296 (9th Cir. 1977) (neither the Constitution 
nor the Act requires the grand jury to duplicate precisely the statistical complexion of the community).
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present rebuttal evidence.772 A claim of discriminatory composition must be 
raised early or risk waiver.773

During its term,774 the grand jury is conducted by the Attorney General, a 
United States attorney, or their authorized assistants.775 The Attorney 
General may also appoint an attorney to a specific investigation and delegate 
to that attorney the power to conduct the grand jury proceeding.776 Although 
a specific appointment is required, challenges based upon deficiency of the 
appointment rarely succeed.777

Grand jury testimony has traditionally been cloaked in secrecy.778 This 
tradition has been codified in rule 6(e) of the Federal Rules of Criminal

772. Castaneda v. Partida, 430 U.S. 482, 495-96 (1977) (prima facie case established; Mexican- 
Americans comprised 79.1% of community but only 39% of jurors in 11-year period; not rebutted by fact 
that governing majority of officials responsible for juror selection were Mexican-American); see Mitchell v. 
Rose, 570 F.2d 129, 133-34 (6th Cir. 1978) (evidence that no black foreman ever selected for grand jury 
established discrimination; precise correlation to percentage in population unnecessary), cert, granted, 47 
U.S.L.W. 3221 (U.S. Oct. 2, 1978) (No. 77-1701).

773. See Davis v. United States, 411 U.S. 233, 245 (1973) (even constitutional challenge to grand jury 
proceedings deemed waived under rule 12(b)(2) if not raised before trial; cannot later be raised under 28 
U.S.C. § 2255 (1976) motion); United States v. Cox, 567 F.2d 930, 932 (10th Cir. 1977) (same), cert, 
denied, 435 U.S. 927 (1978). Federal courts will consider challenges to state grand juries if state law does 
not dictate waiver. Castaneda v. Partida, 430 U.S. 482,485 n.4 (1977); see Johnson v. Riddle, 562 F.2d 312, 
314 (4th Cir. 1977) (habeas corpus petitioner cannot raise challenge to racial composition of grand jury 17 
years after conviction; objection deemed waived under state law unless raised at preliminary stage of 
original proceeding); cf. Lumpkin v. Ricketts, 551 F.2d 680, 682 (5th Cir.) (petitioner waived right to 
challenge grand jury composition under state law by failure to raise timely objection; federal review not 
warranted in absence of actual prejudice and cause for failure to make timely challenge), cert, denied, 434 
U.S. 957 (1977).

774. Regular federal grand juries are limited to a term of 18 months. Fed. R. Crim. P. 6(g). Special 
grand juries may have their terms extended for an additional 18-month period by the district court. 
Organized Crime Control Act of 1970, 18 U.S.C. §§ 3331-3334 (1976). Extensions beyond 36 months are 
permitted only for the purpose of remedying an inadequate report. See id. § 3333(b), (e).

775. Fed. R. Crim. P. 6(d), 54(c).
776. 28 U.S.C. § 515(a) (1976). But see In re April 1977 Grand Jury Subpoenas (General Motors Corp.), 

573 F.2d 936, 943 (6th Cir. 1978) (power of appointment does not authorize selection of attorney who has 
conflict of interest or appears to have conflict; such appointment subject to judicial review), rev’d en banc 
on other grounds, 47 U.S.L.W. 2206 (Gen. Law Oct. 3, 1978); United States v. Archbold-Newball, 554 F.2d 
665, 682-83 (5th Cir.) (attorney general may delegate appointment power; power includes organizing 
specially appointed attorneys into regional strike forces), cert, denied, 434 U.S. 1000 (1977).

777. See United States v. Sklaroff, 552 F.2d 1156, 1160-61 (5th Cir. 1977) (letter of appointment 
authorizing attorney to conduct any type of legal proceedings, including grand jury proceedings, in 
connection with investigation of violation of federal criminal statutes not overbroad), cert, denied, 434 U.S. 
1009 (1978); see Circuits Note: 7976-7977 Term, supra note 1, at 366 n.763.

778. The Supreme Court has articulated the following reasons for the policy of secrecy:

(1) to prevent the escape of those whose indictment may contemplated; (2) to insure the 
utmost freedom to the grand jury in its deliberations, and to prevent persons subject to 
indictment or their friends from importuning the grand jurors; (3) to prevent subornation of 
perjury or tampering with the witnesses who may testify before [the] grand jury and later 
appear at the trial of those indicted by it; (4) to encourage free and untrammeled disclosures 
by persons who have information with respect to the commission of crimes; (5) to protect 
[the] innocent accused who is exonerated from disclosure of the fact that he had been under 
investigation, and from the expense of standing trial where there was no probability of guilt.

United States v. Procter & Gamble Co., 356 U.S. 677, 681 & n.6, 683 (1958) (transcript of grand jury 
proceedings discoverable in civil action only upon showing of particularized need sufficient to overcome 
long established policy favoring secrecy) (quoting United States v. Rose, 215 F.2d 617, 628-29 (3d Cir.
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Procedure,* 779 which imposes an obligation of secrecy on all participants, 
except witnesses, in grand jury proceedings.780 Despite this obligation, the 
rule does permit these individuals to disclose matters occurring before the 
grand jury under certain circumstances.781 For example, a recent amendment 
to the rule permits a Government attorney to disclose the proceedings to 
other Government personnel whenever he deems disclosure necessary for the 
performance of his duty to enforce federal criminal law.782 Thus far, this 
exception has been liberally construed in the Government’s favor.783

1954)).
779. Fed. R. Crim. P. 6(e).
780. Id. The persons on whom this obligation of secrecy is imposed are the grand jurors, Government 

attorneys, interpreters, stenographers, operators of recording devices, and typists who transcribe recorded 
testimony. Id.

781. Id.
782. Act of July 30, 1977, Pub. L. No. 95-78, § 2, 91 Stat. 319; see Circuits Note: 1976-1977 Term, supra 

note 1, at 366-67 & nn.767-71. See also United States v. Bazzano, 570 F.2d 1120, 1124, 1125 & n.7 (3d Cir.
1977) (collecting preamendment disclosure cases), cert, denied, 98 S. Ct. 2261 (1978).

783. United States v. Bazzano, 570 F.2d 1120, 1125-28 (3d Cir. 1977) (verbatim disclosure to one 
witness of second witness’ grand jury testimony in alleged effort to shape trial testimony; not within scope 
of Government attorneys’ power to disclose material necessary to performance of official duty; disclosure 
harmless error when sufficient untainted evidence exists), cert, denied, 98 S. Ct. 2261 (1978); United States 
v. Glassman, 562 F.2d 954, 957 (5th Cir. 1977) (special agent spent several days operating movie projector 
showing confiscated films to grand jury; his presence at grand jury proceeding did not warrant dismissal of 
indictment for interstate transportation of obscene materials).

While it is necessary under rule 6(e) to first obtain a court order, grand jury testimony can also be 
disclosed for civil law enforcement by the government. See United States v. Procter & Gamble Co., 356 
U.S. 677, 683-84 (1958) (evidence discovered by grand jury admissible in civil proceeding when grand jury 
investigation not bad faith effort to circumvent civil discovery procedure). See generally Note, Administra
tive Agency Access to Grand Jury Materials, 75 Colum. L. Rev. 162 (1975) (criticizing agencies’ ability to 
gain access to grand jury materials while assisting grand jury in analysis).

784. Fed. R. Crim. P. 6(e)(2)(C)(i).
785. Fed. R. Crim. P. 6(e)(2)(C)(ii).
786. Courts generally balance the alleged particularized need against the reasons for secrecy established 

by the Supreme Court in United States v. Procter & Gamble Co., 356 U.S. 677, 681 n.6 (1958); see note 778 
supra. Thus, the showing of particularized need required to tip the balance in favor of the requesting party 
diminishes in cases in which fewer than all of the Supreme Court’s classic reasons for secrecy apply. See 
Petrol Stops Northwest v. United States, 571 F.2d 1127, 1129-30 (9th Cir.) (plaintiffs in civil antitrust suit 
allowed grand jury minutes of criminal antitrust investigation; impeachment purposes are particularized 
need outweighing untrammeled disclosure by future witnesses; other reasons for maintaining secrecy 
inapplicable because criminal case terminated), cert, granted, 98 S. Ct. 3087 (1978) (No. 77-1547); Illinois 
v. Sarbaugh, 552 F.2d 768, 774-78 (7th Cir.) (employer’s possession of transcript obviated need to protect 
witness from retaliation; minimal interest in ensuring trial witness accuracy, possibility of impeachment, 
existence of relevant facts in grand jury testimony satisfied showing of particularized need; court required 
confidentiality), cert, denied, 434 U.S. 889 (1977); cf. United States v. Clavey, 578 F.2d 1219, 1219 (7th Cir.
1978) (en banc) (counsel’s request for transcript so that he could advise defendant to recant aspects of 
testimony pursuant to statute; no particularized need); United States v. Gurney, 558 F.2d 1202, 1210 (5th 
Cir. 1977) (no first amendment right of press to grand jury testimony not made public at trial); Wisconsin 
v. Schaffer, 565 F.2d 961, 967 (7th Cir. 1977) (disclosure to state court judge for in-camera inspection of 

Disclosure of matters occurring before the grand jury is also permitted 
under rule 6(e) when the court so directs either preliminarily or in connection 
with a judicial proceeding,784 or when the court so permits at a defendant’s 
request upon his showing that grounds may exist for dismissing the indict
ment because of improper grand jury proceedings.785 The court may permit 
such disclosure only when the requesting party has demonstrated a particu
larized need that outweighs the secrecy policy.786 Even in the absence of such 
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a showing, a defendant is entitled to a transcript of his own grand jury 
testimony787 and copies of the grand jury testimony of Government witnesses 
after they have testified on direct examination at his trial.788

exonerating evidence reasonable even though convicted defendant unable to demonstrate particularized 
need for personal disclosure).

787. Fed. R. Crim. P. 16(a)(3).
788. Jencks Act, 18 U.S.C. § 3500(b), (e)(3) (1976).
789. United States v. Mandujano, 425 U.S. 564, 575 (1976) (unless privileged, subpoenaed parties must 

testify before grand jury); see In re Grand Jury Proceedings (Cianfrani), 563 F.2d 577, 580 (3d Cir. 1977) 
(target witness may appeal denial of another witness’ claimed legislative privilege; state legislator has 
limited common law privilege against evidentiary use of legislative action; speech and debate clause 
inapplicable to state legislator claiming privilege before grand jury).

The proper method for a witness to challenge a subpoena from the grand jury is a motion to quash. See 
Fed. R. Crim. P. 17(c) (subpoenas may be quashed or modified if unreasonable or oppressive). See also 
United States v. Bryan, 339 U.S. 323, 331 (1950) (“A subpoena has never been treated as an invitation to a 
game of hare and hounds, in which the witness must testify only if cornered at the end of the chase.”)

790. United States v. Calandra, 414 U.S. 338, 345-46 (1974) (substantial authority to compel attendance 
and testimony before federal grand jury, but fourth amendment rights may not be invaded or violated). The 
grand jury is required to turn to the courts to compel attendance of witnesses or production of 
documentary material. Fed. R. Crim. P. 17(a), (c). The First Circuit this term held that the court may 
order the use of physical force reasonably necessary to compel a defiant grand jury witness to submit to 
fingerprinting and appear in a lineup. In re Maguire, 571 F.2d 675, 676-77 (1st Cir.) (reasonable force 
includes leg irons, handcuffs, and interconnecting chains because witness currently in jail and contempt 
sanction would have limited effect), cert, denied, 98 S. Ct. 2249 (1978). Moreover, as a general rule, the 
recipient of a subpoena duces tecum must bear the cost of compliance. In re Grand Jury No. 76-3 (MIA) 
Subpoena Duces Tecum, 555 F.2d 1306, 1308 (5th Cir. 1977) (per curiam).

791. 18 U.S.C. § 401 (1976).
792. Organized Crime Control Act of 1970, 28 U.S.C. § 1826 (1976). Confinement is limited to the life 

of the grand jury and in any event may not exceed 18 months. Id.; see United States v. Mitchell, 556 F.2d 
371, 384-85 (6th Cir.) (statute limits civil contempt sentence relating to grand jury proceedings to 18 
months), cert, denied, 434 U.S. 925 (1977).

793. See In re Grand Jury Impaneled January 21, 1975, 529 F.2d 543, 551 (3d Cir.) (except in special 
circumstances judge should impose least onerous sanction reasonably calculated to gain compliance with 
order), cert, denied, 425 U.S. 992 (1976). A civil contempt sentence imposed upon a witness who is already 
serving a previous criminal sentence will suspend service of the currently running criminal sentence during 
the period of the contempt confinement. In re Grand Jury Proceedings (Gannon), 572 F.2d 1373, 1375-76 
(9th Cir. 1978); see United States v. Mitchell, 556 F.2d 371, 384-85 (6th Cir.) (statute limits confinement 
for contempt to 18 months; civil contempt sentence in excess of 18 months must be counted as time served 
on prisoner’s sentence), cert, denied, 434 U.S. 925 (1977).

If the complaining party is no longer entitled to the benefit of the contempt order, the contempt 
proceedings are terminated. See In re Grand Jury Proceedings (Brown), 574 F.2d 445, 447 (8th Cir. 1978) 
(per curiam) (when Government withdraws subpoena, contempt proceedings moot; citation vacated).

794. 28 U.S.C. § 1826(a) (1976) (court may summarily order confinement of witness who refuses 
without “just cause” to comply with court order).

795. See In re Special February 1975 Grand Jury, 565 F.2d 407, 411 (7th Cir. 1977) (appellant failed to 

Every citizen has a duty to appear before the grand jury when called, unless 
he can assert a claim of privilege,789 and federal grand juries have substantial 
authority to compel the attendance and testimony of witnesses.790 Failure to 
appear or testify before the grand jury can lead to either criminal791 or civil792 
contempt charges. Punishment for contempt includes both fines and impris
onment, but an unwilling witness rarely will be subjected to both sanctions 
simultaneously.793 A witness charged with contempt may plead “just cause” 
in defense of his refusal to testify,794 but a substantial showing of improper 
motives on the part of the Government is required before a full evidentiary 
hearing will be ordered.795 For example, a defendant can establish “just 



1978] Project: Criminal Procedure 435

cause” if he can show that the questions asked or material sought are based on 
illegal electronic surveillance.796 Although the Government must affirm or 
deny the alleged illegal surveillance,797 the extent to which the court will 
require the Government to respond will vary with the specificity of the 
claim.798

show that the motive of Government and grand jury was suppression of appellant’s political beliefs and a 
violation of his first amendment rights; grand jury investigating string of bombings); In re Grand Jury 
Subpoena (Archuleta), 561 F.2d 1059, 1061 (2d Cir. 1977) (witness may not object to question on grounds 
of incompetency or irrelevance).

796. Gelbard v. United States, 408 U.S. 41, 51-52 (1972) (grand jury witness entitled to rely on statutory 
prohibition against use of evidence obtained by illegal electronic surveillance); Omnibus Crime Control and 
Safe Streets Act of 1968, 18 U.S.C. § 2515 (1976) (prohibiting use of evidence obtained by illegal electronic 
surveillance before grand jury). See generally Comment, Intercepted Communications: “Just Cause” for 
Refusing to Answer the Questions of the Grand Jury, 29 U. Miami L. Rev. 334 (1975).

797. 18 U.S.C. § 3504 (1976).
798. See In re Special February 1975 Grand Jury, 565 F.2d 407, 412-16 (7th Cir. 1977) (appellants’ bare 

claim that subpoena from grand jury triggered by unlawful wiretap adequately rebutted by prosecutors and 
affidavit denying electronic surveillance); In re Grand Jury Subpoena (Archuleta), 561 F.2d 1059, 1062 (2d 
Cir. 1977) (mechanical troubles with telephone and government knowledge of call easily derived from long 
distance telephone records insubstantial; in most instances no duty to affirm or deny).

It appears that if a witness has been immunized he is not entitled to a hearing or a motion to suppress on 
allegations of illegal wiretapping unless there was no authorization for the wiretapping by court order, the 
Government conceded the illegality of the surveillance, or there was no prior judicial approval of the 
surveillance. See In re Special February 1977 Grand Jury, 570 F.2d 674, 678 (7th Cir.) (per curiam) 
(collecting cases suggesting that Third, Fifth, and Ninth Circuits generally approve similar limitations), 
cert, denied, 98 S. Ct. 3089 (1978).

799. Neither the fourth nor the fifth amendment permits a witness subpoenaed to testify before a grand 
jury to refuse to produce an identifying exemplar. United States v. Mara, 410 U.S. 19, 21-22 (1973) (no 
expectation of privacy in handwriting sample; subpoena does not violate fourth amendment); In re Grand 
Jury Proceedings (Balliro), 558 F.2d 1177, 1178 n.l (5th Cir. 1977) (per curiam) (grand jury subpoena for 
identifying exemplars such as handwriting, fingerprints, and photographs; no violation of fourth or fifth 
amendment rights of witness); cf. United States v. Wade, 388 U.S. 218, 221-23 (1967) (suspect ordered to 
appear in lineup; no fifth amendment right of refusal).

The circuits are split on whether the Government must make a preliminary showing that the requested 
exemplar or testimony is relevant to an investigation within the jurisdiction of the grand jury and is not 
sought primarily for another purpose. Compare In re Grand Jury Proceedings (Schofield II), 507 F.2d 963, 
965-67 (3d Cir. 1975) (affidavit advising that witness was potential defendant and that requested exemplars 
were relevant to determination of perjury satisfies Schofield I test) and In re Grand Jury Proceedings 
(Schofield I), 486 F.2d 85, 93 (3d Cir. 1973) (Government must make preliminary showing of relevance by 
affidavit if government in sole possession of reasons for subpoena requesting testimony) with In re 
Liberatore, 574 F.2d 78, 82-83 (2d Cir. 1978) (preliminary showing of relevance not required under either 
Constitution or supervisory powers; rejecting Schofield test) and In re Grand Jury Investigation (McLean), 
565 F.2d 318, 320-21 (5th Cir. 1977) (refusing to impose any preliminary requirements or proceedings 
justifying request for handwriting exemplars in absence of allegation of harassment of witness or 
prosecutorial abuse of grand jury) and In re Grand Jury Proceedings (Hergenroeder), 555 F.2d 686, 686 
(9th Cir. 1977) (per curiam) (given presumption that Government does not abuse grand jury, affidavit 
requirement unnecessary; refusing to apply Schofield test).

800. See United States v. Dionisio, 410 U.S. 1, 13-15 (1973) (compelled production of voice exemplars; 
no fourth amendment violation); In re Grand Jury Proceedings (Guerrero), 567 F.2d 281, 282-83 (5th Cir. 
1978) (grand jury seeking to determine if witness was “the man in the hood” who appeared in television 
special; witness must provide voice exemplars; no fifth amendment violation); United States v. Shaw, 555 
F.2d 1295, 1300 (5th Cir. 1977) (grand jury investigating telephone fraud; witness need not be informed 
that he could refuse to give voice exemplars and suffer the pains of contempt; no fourth, fifth, or sixth 

Related to the grand jury’s power to compel the attendance and testimony 
of witnesses is its power to subpoena physical evidence. This latter power has 
few restrictions799 and extends to subpoenas for voice exemplars,800 handwrit
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ing samples,801 and appearances in lineups.802 A party requested to furnish 
unusually large amounts of documentary evidence may move to quash the 
subpoena, but such motions are rarely granted.803

amendment violation).
801. United States v. Mara, 410 U.S. 19, 21-22 (1973) (grand jury subpoena for handwriting exemplar 

not communication protected by fifth amendment).
802. See In re Maguire, 571 F.2d 675, 677 (1st Cir.) (district court may order reasonable physical force 

to compel defiant grand jury witness to appear in lineup when contempt procedure ineffective because 
witness currently in prison), cert, denied, 98 S. Ct. 2249 (1978).

803. Fed. R. Crim. P. 17(c) (court may quash or modify subpoena if compliance would be unreasonable 
or oppressive); see In re Grand Jury No. 76-3 (MIA) Subpoena Duces Tecum, 555 F.2d 1306, 1307-09 (5th 
Cir. 1977) (per curiam) (subpoena of bank records for period covering four years not unreasonable or 
oppressive; trial court mistakenly assumed cost of compliance measured by reproduction costs rather than 
cost to produce originals).

804. Terms for describing such a witness include putative defendant, virtual defendant, prospective 
defendant, potential defendant, target witness, and probable defendant. See Circuits Note: 1975-7976 Term, 
supra note 1, at 294 n.556.

805. 431 U.S. 181 (1977).
806. Id. at 186.
807. 425 U.S. 564 (1976).
808. Id. at 579-82. The putative witness had been warned of his privilege against self-incrimination and 

of the possibility that he could be charged with perjury. Id. at 567. Last Term in United States v. Wong, 
431 U.S. 174 (1977), the Supreme Court held that the failure to notify a target witness of her fifth 
amendment privilege against self-incrimination did not require suppression of her grand jury testimony in a 
subsequent perjury prosecution. Id. at 177-80.

809. 431 U.S. 181 (1977).
810. Id. at 188. The Court further stated that constitutionality depends not on whether the target 

witness was given warnings, but on whether the totality of circumstances indicated that his free will had 
been overborne. Id. Although the Second Circuit in United States v. Jacobs, 547 F.2d 772 (2d Cir. 1976), 
cert, dismissed, 431 U.S. 937 (1978), affirmed the suppression of perjured grand jury testimony because a 
federal prosecutor had failed to warn the witness that he was a putative defendant, it based its holding upon 
its supervisory powers rather than upon constitutional grounds, observing that the uniform practice among 
federal attorneys in the Second Circuit was to give such warnings. Id. at 774-75, 778.

811. United States Attorneys’ Staff Manual, Memorandum re Grand Jury Practice 4-5 (Dec. 16, 1977) 
(amending 9 United States Attorneys’ Manual 11.259) (copy on file at the Georgetown Law Journal).

812. 568 F.2d 1049 (3d Cir. 1977).

It is not yet settled whether a grand jury witness who is strongly suspected 
of being involved in criminal conduct804 must be given the warnings required 
by Miranda or advised of his status as a putative defendant. Last Term in 
United States v. Washington805 the Supreme Court noted that it has never 
decided whether grand jury witnesses are entitled to any warnings concerning 
fifth amendment rights.806 807 In United States v. Mandujano,801 however, the 
Supreme Court held that the failure to provide Miranda warnings to a 
putative defendant testifying before a grand jury does not require suppression 
of perjured testimony in a subsequent perjury trial.808 In United States v. 
Washington809 the Supreme Court held that the prosecutor’s failure to inform 
a witness that he was a putative defendant did not prevent the use of his grand 
jury testimony in a subsequent prosecution for theft so long as the incriminat
ing testimony was not compelled.810 Although the Supreme Court has thus far 
declined to decide the issue, the Justice Department has established an 
internal policy under which grand jury witnesses are given Miranda warnings 
and witnesses are informed of their status as targets.811 On the other hand, the 
Third Circuit this term in United States v. Crocker812 held that the due process 
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clause does not require suppression of a target witness’ perjured testimony 
even if the prosecutor has falsely informed the witness’ attorney that his client 
was not a target of the grand jury’s investigation.813

A witness called before the grand jury can invoke his fifth amendment 
privilege against self-incrimination and refuse to answer questions.814 If the 
grand jury witness invokes his privilege, the Government may request that he 
be granted use immunity,815 which supplants the privilege.816 When use 
immunity is granted, the immunized testimony and any evidence derived 
from it may not be used against the witness in a subsequent criminal 
proceeding, except a prosecution for perjury.817 If the Government later 
prosecutes a witness for acts that he described in immunized testimony, it 
must demonstrate that the evidence it seeks to use was derived from a source 
wholly independent of the immunized testimony.818

813. Id. at 1055 (citing United States v. Washington, 431 U.S. 181, 188 (1977)). The court also declined 
to exercise its supervisory authority to suppress the perjured testimony, distinguishing the practice 
followed by the Second Circuit. Compare id. at 1055-56 with United States v. Jacobs, 547 F.2d 772, 774-75, 
778 (2d Cir. 1976), cert, dismissed, 431 U.S. 937 (1977). In reaching this conclusion, the Crocker court 
noted that the Second Circuit’s decision was based upon a long standing practice among federal 
prosecutors in that circuit of warning target witnesses of their status, a practice not followed in the Third 
Circuit. 568 F.2d at 1055. Nevertheless, the majority cautioned that the court might follow the Second 
Circuit’s practice in future cases. Id. at 1056.

The decision to exercise supervisory powers necessitates determining when a witness becomes a target of 
the grand jury’s investigation. The Third Circuit has stated that target witnesses include not only those 
who “ ‘necessarily’ will be indicted,” but also those who “according to an objective standard could be 
indicted.” Id. at 1054. The Justice Department defines a target witness as “a person as to whom the 
prosecutor or grand jury has substantial evidence linking him to the commission of a crime and who, in the 
judgment of the prosecutor, is a putative defendant.” United States Attorneys’ Staff Manual, Memoran
dum re Grand Jury Practice 5-6 (Dec. 16, 1977) (amending 9 United States Attorneys’ Manual 11.250) 
(copy on file at the Georgetown Law Journal). The Second Circuit has held that a witness who inadvertently 
admits to criminal conduct unrelated to the subject matter of the grand jury’s investigation does not 
automatically become a target witness. United States v. Ruffin, 575 F.2d 346, 352 (2d Cir. 1978) (admission 
of failure to pay federal tax on rental income during testimony before grand jury investigating poverty 
program fraud).

814. U.S. Const, amend. V (“nor shall [any person] be compelled in any criminal case to be a witness 
against himself’); see In re Grand Jury Proceedings (Galante), 562 F.2d 334, 335 (5th Cir. 1977) (per 
curiam) (fifth amendment not invoked capriciously by witness reputedly engaged in organized crime when 
asked about underworld dispute; when prosecutor disavowed any intent to prosecute witness, no in camera 
showing necessary to support fear of incrimination because reasonable apprehension of incrimination 
apparent).

815. Organized Crime Control Act of 1970, § 201(a), 18 U.S.C §§ 6002-6003(1976).
816. Kashgar v. United States, 406 U.S. 441, 462 (1972). A witness who has been granted use immunity 

must answer the questions of the grand jury or face contempt proceedings. Id.; see In re Grand Jury 
Proceedings (Postal), 559 F.2d 234, 236-37 (5th Cir. 1977) (per curiam) (witness argued that immunity not 
coextensive with privilege because testimony could be used in foreign prosecution; civil contempt order 
affirmed because no real danger of foreign prosecution given secrecy of grand jury), cert, denied, 434 U.S. 
1062 (1978).

817. Organized Crime Control Act of 1970, § 201(a), 18 U.S.C. § 6002 (1976); see United States v. 
Anzalone, 555 F.2d 317, 319 (2d Cir. 1977) (false testimony given under use immunity before grand jury 
may become predicate for peijury charge), cert, denied, 434 U.S. 1015 (1978).

Truthful testimony given under a grant of immunity cannot be used to show that the witness perjured 
himself on other occasions. United States v. Berardelli, 565 F.2d 24, 28 (2d Cir. 1977) (witness who may 
have perjured self before grand jury cannot refuse to testify at trial under grant of immunity).

818. Kastigar v. United States, 406 U.S. 441,460 (1972); see United States v. Nemes, 555 F.2d 51, 55 (2d 
Cir. 1977) (Government failed to satisfy burden simply by denying that federal officials have seen or used 
immunized testimony; prosecution must affirmatively prove independent source of evidence); cf. United
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Although a witness may not perjure himself before the grand jury,81? the 
Sixth Circuit, sitting en banc, in United States v. Doss*20 dismissed several 
perjury indictments because the prosecutor’s purpose in calling the already 
secretly indicted defendant was to question him about the subject matter of 
his original indictment.821 Condemning the prosecutor’s actions as fundamen
tally repugnant to the American system of justice,822 the court held that this 
use of the grand jury violated both the due process clause and the right to 
counsel provision of the sixth amendment.823 The court found no authority 
for employment of the grand jury as a discovery instrument to help the 
Government prepare evidence to convict an already indicted defendant.824 
Although the dissent argued that the decision significantly undermined the 
broad investigatory powers possessed by grand juries,825 the majority limited 
its holding by stating that there would be no constitutional violation if an 
indicted defendant were called before the grand jury to answer questions 
about a wholly different crime.826

827. United States v. Mandujano, 425 U.S. 564, 581 (1976) (sixth amendment does not attach to grand 
jury appearances because criminal proceedings not yet instigated). Justice Brennan argued that even if a 
putative defendant could not bring his attorney into the grand jury room, the danger of prejudice to his 
fifth amendment rights entitled him to the limited protection under the sixth amendment afforded by his 
right to have his attorney outside the grand jury room. Id. at 602-05 (Brennan, J., concurring in judgment).

A witness appearing before the grand jury has no right to have counsel 
present inside the grand jury room,827 but he may consult with counsel outside

States v. Anzalone, 555 F.2d 317, 320-21 (2d Cir. 1977) (Government established that federal perjury 
indictment not derived from immunized testimony before state grand jury because no similar questions 
posed by state grand jury), cert, denied, 434 U.S. 1015 (1978).

Pursuant to its supervisory powers, the Second Circuit held last term that an indictment for a 
substantive offense brought by the same grand jury that heard the defendant’s immunized testimony must 
be dismissed. United States v. Hinton, 543 F.2d 1002, 1010 (2d Cir. 1976); see United States v. Anzalone, 
555 F.2d at 319 (applying Hinton retroactively).

Although a state prosecutor cannot use immunized federal grand jury testimony, he may prosecute for 
acts described in such testimony if he can establish an independent source for the information on which the 
indictment is based. See United States v. Kuehn, 562 F.2d 427, 432 (7th Cir. 1977) (dictum) (federal 
immunity offers no protection in state court prosecution based upon testimony of independent witness and 
defendant’s statements to news media).

819. United States v. Mandujano, 425 U.S. 564, 570-71 (1976); see United States v. Boberg, 565 F.2d 
1059, 1062-63 (8th Cir. 1977) (upholding perjury convictions based upon witness’ responses to Govern
ment attorney’s leading questions; court warned prosecutors that it would closely scrutinize any such 
indictment for fairness). A witness before a grand jury commits perjury if he utters a knowingly false and 
material statement under oath. 18 U.S.C. § 1623(a) (1976). False testimony is material if it “has the natural 
effect or tendency to impede, influence or dissuade the grand jury from pursuing its investigation.” United 
States v. Howard, 560 F.2d 281, 284 (7th Cir. 1977) (materiality not established because trial court 
restricted questions as to alleged attorney-client relationship; alleged perjury related only to whether 
attorney had met client on a particular day). In a prosecution for perjury before the grand jury, the 
allegedly untruthful statements admitted must be sufficiently in context so that the trier is not confused. 
United States v. Mulligan, 573 F.2d 775, 778 (2d Cir. 1978) (defendant has no right to require that 
transcript of his entire grand jury testimony be admitted), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 
1978).

820. 563 F.2d 265 (6th Cir. 1977) (en banc).
821. Id. at 276.
822. Id. at 278.
823. Id. at 276.
824. Id.
825. Id. at 282 (Weick, J., with Engel, J., dissenting).
826. Id. at 278.
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the grand jury room before answering questions.828 If a witness has retained 
an attorney, the sixth amendment does not prevent the grand jury from 
requesting that the attorney appear before it and testify as to nonprivileged 
matters.829 If several of the grand jury’s targets have retained the same 
attorney, he may be disqualified if his joint representation creates a conflict.830

Commentators have vigorously debated whether witnesses should be allowed to have counsel with them 
inside the grand jury room. Compare Hixson, Bringing Down the Curtain on the Absurd Drama of 
Entrances and Exits—Witness Representation in the Grand Jury Room, 15 Am. Crim. L. Rev. 307 (1978) 
(favoring counsel in grand jury room) with Silbert, Defense Counsel in the Grand Jury—The Answer to the 
White Collar Criminal’s Prayers, 15 Am. Crim. L. Rev. 293 (1978) (opposing counsel in grand jury room).

828. United States v. Mandujano, 425 U.S. 564, 581 (1976). It is unclear how frequently a witness may 
leave the grand jury room to speak with his attorney. Compare id. at 606 (Brennan, J., concurring in 
judgment) (putative defendant should be able to consult counsel at will) with In re Tumey, 465 F.2d 806, 
810 (5th Cir. 1972) (witness allowed to consult only after every two or three questions; district court has 
power to prevent breakdown of proceedings caused by frivolous departures from grand jury room), cert, 
denied, 410 U.S. 914 (1973).

829. See In re Grand Jury Proceedings (Copieman), 568 F.2d 555, 558 (8th Cir. 1977) (attorney 
subpoenaed before grand jury investigating client’s failure to appear for felony trial; client not deprived of 
effective assistance of counsel), cert, denied, 435 U.S. 999 (1978); United States v. Wolfson, 558 F.2d 59, 
65-66 (2d Cir. 1977) (attorney testified before grand jury that indicted client; not ineffective assistance 
because no indication that counsel failed to invoke attorney-client privilege when appropriate). Because 
courts presume attorneys are capable of protecting privileged communications, a client must make an 
affirmative showing that his attorney has disclosed such communications in order to prove a sixth 
amendment violation. See id. at 66.

830. See In re Investigation Before February 1977, Lynchburg Grand Jury, 563 F.2d 653, 657 (4th Cir. 
1977) (attorney who represented 10 witnesses, three of whom were target witnesses, disqualified for conflict 
of interest); cf. In re Grand Jury Subpoena (Taylor), 567 F.2d 1183, 1187 (2d Cir. 1977) (order 
disqualifying appellant’s attorney on conflict of interest grounds premature because appellant had not 
testified, invoked fifth amendment, or been granted immunity). See generally, Note, Attorney Disqualifica
tions at the Grand Jury, 31 La. L. Rev. 1224 (1977).

831. Fed. R. Crim. P. 5(a).
832. Fed. R. Crim. P. 5(c); see Fed. R. Crim. P. 5.1.
833. If a federal magistrate is not reasonably available for the initial appearance, the defendant must be 

brought before a state of local judicial officer specified in 18 U.S.C. § 3041 (1976). Fed. R. Crim. P. 5(a).
834. Fed. R. Crim. P. 5(a). Delay is a consideration in determining the admissibility of confessions. 

Under 18 U.S.C. § 3501 a confession made by a defendant in custody shall not be suppressed because of 
delay if the confession is given voluntarily within six hours of arrest or detention. Moreover, a delay of 
more than six hours does not render a confession automatically inadmissible. Instead, the length of the 
delay is only one of several factors considered in determining whether a confession is voluntary. See United 
States v. Jensen, 561 F.2d 1297, 1299 (8th Cir. 1977) (statements made during two-day delay in presenting 
defendants to magistrate admissible because FBI agents and state authorities did not collude to hold 
defendants in custody); United States v. Gaines, 555 F.2d 618, 623 (7th Cir. 1977) (three-day delay; same). 
Claims of delay will not be entertained in a motion to vacate. See Monteer v. Benson, 574 F.2d 447, 449 
(8th Cir. 1978) (alternative holding) (defendant failed to show prejudice caused by delay).

835. Fed. R. Crim. P. 5(c). If the charge is a minor offense that may be tried before a magistrate, the 

PRELIMINARY HEARING

A person arrested and charged with a federal crime is entitled to an initial 
appearance831 and a preliminary examination832 before a magistrate or other 
judicial officer.833 At the initial appearance, which must take place without 
unnecessary delay,834 the magistrate is required to specify the charges against 
the defendant, advise him of his rights, set bail, and inform him that he is 
entitled to a preliminary examination.835
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The function of the preliminary examination is to determine whether there 
is probable cause to believe that a crime has been committed and that the 
defendant committed it.836 If the magistrate does not find probable cause, he 
must dismiss the complaint and discharge the defendant.837 The defendant 
may waive the right to a preliminary examination, or he may lose it if before 
the examination a grand jury returns an indictment or the Government files 
an information.838

magistrate must also inform the defendant of this right to a trial in federal district court, with or without a 
jury. See United States v. Marcyes, 557 F.2d 1361, 1368 (9th Cir. 1977) (magistrate’s failure to inform 
defendant of right to jury trial before district court judge constitutes reversible error); 18 U.S.C. § 3401(b) 
(1976); Fed. R. Crim. P. 5(b).

836. The fourth amendment right to a determination of probable cause is satisfied by an arrest warrant 
issued by a federal magistrate. United States v. Allen, 574 F.2d 435, 440 (8th Cir. 1978). Under rule 5(a) a 
defendant is entitled to an initial appearance and a preliminary examination regardless of whether a 
warrant was issued for his arrest. Fed. R. Crim. P. 5(a), (c).

837. Fed. R. Crim. P. 5.1(b).
838. Fed. R. Crim. P. 5(c).
839. See Fed. R. Crim. P. 1; cf United States v. Haines, 555 F.2d 618, 622 (7th Cir. 1977) (working 

relationship between state and federal authorities to delay initial appearance evaluated under rule 5(a); 
reversing suppression of confession because evidence showed only inference of working relationship).

840. 420 U.S. 103 (1975).
841. Id. at 114.
842. Id. at 119.
843. Coleman v. Alabama, 399 U.S. 1, 10 (1970); see notes 1414-1547 infra and accompanying text.
844. See Fed. R. Crim. P. 5.1(a).
845. 434 U.S. 220 (1977).
846. Id. at 228; see Kirby v. Illinois, 406 U.S. 682, 688-90 (1972) (plurality opinion) (Stewart, J., with 

Burger, C.J., Blackmun & Rehnquist, JJ.) (no right to counsel at preindictment show-up six weeks before 
prosecution initiated).

847. 434 U.S. at 231-32. The Court remanded, however, for a determination whether the error was 
harmless. Id. at 232.

848. Fed. R. Crim. P. 8.

Although the Federal Rules of Criminal Procedure apply only to federal 
proceedings,839 the Supreme Court held in Gerstein v. Pugh840 that the fourth 
amendment requires a state to make a judicial determination of probable 
cause before subjecting a defendant to extended pretrial detention.841 None
theless, a state’s failure to comply with this requirement is not a basis for 
vacating an otherwise proper conviction.842

When a preliminary hearing is adversarial, it is considered a critical stage 
of the proceedings at which the right to counsel is constitutionally guaran
teed.843 The preliminary examination in a federal proceeding is by its very 
nature adversarial because the defendant may cross-examine witnesses against 
him and introduce evidence on his own behalf.844 The Supreme Court this 
Term in Moore v. Illinois*45 held that a proceeding becomes adversarial when 
the Government commits itself to prosecution.846 Thus, the Court determined 
that an identification of a defendant at a preliminary hearing violates the sixth 
amendment when it is conducted in the absence of counsel.847

JOINDER AND SEVERANCE

The Federal Rules of Criminal Procedure allow multiple offenses or 
defendants to be joined in the same indictment or information,848 and liberal 
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joinder is frequently recommended as a means of conserving judicial re
sources.849 Rule 8(a) permits offenses to be joined if they are of the same or 
similar character, are based on the same act or transaction, or are based on 
two or more acts or transactions that are connected or that constitute parts of 
a common plan or scheme.850 Defendants may be joined under rule 8(b) if 
they are alleged to have participated in the same criminal act or transaction or 
in the same series of criminal acts or transactions.851 All defendants need not 
be charged in the same count;852 they must, however, have participated in the 
same series of acts or transactions.853 The principal distinction between rules 
8(a) and 8(b) is that similarity of offenses is sufficient for joinder of offenses, 
but not for joinder of defendants.854 When multiple defendants are involved, 
the propriety of joinder is tested solely under rule 8(b),855 and all offenses 
charged must arise from the same series of acts or transactions.856

849. See, e.g., United States v. Wright, 564 F.2d 785, 787 (8th Cir. 1977) (broad interpretation of rule 
8(b) should be encouraged in interest of more efficient administration of trials); United States v. Jackson, 
562 F.2d 789, 797 (D.C. Cir. 1977) (defendants may prefer joinder to avoid inconvenience and expense of 
successive trials); United States v. McGrath, 558 F.2d 1102, 1106 (2d Cir. 1977) (rule 8 provides for liberal 
joinder because multiple trials unfair both to Government and to accused), cert, denied, 434 U.S. 1064 
(1978).

850. Fed. R. Crim. P. 8(a); see United States v. McClintic, 570 F.2d 685, 689 (8th Cir. 1978) (joinder 
proper when defendant participated in two nearly identical fraudulent schemes); United States v. Jamar, 
561 F.2d 1103, 1105-06 (4th Cir. 1977) (joinder of perjury count with those of theft and cashing of treasury 
check proper because arising from same transaction).

851. Fed. R. Crim. P. 8(b); see, e.g.. United States v. Krohn, 573 F.2d 1382, 1390 (10th Cir. 1978) (in 
fraudulent franchising scheme joinder of company president with other officer who allegedly made 
misrepresentations to ultimate victims proper), cert, denied, 98 S. Ct. 2857 (1978); United States v. Becker, 
569 F.2d 951, 964 (5th Cir. 1978) (joinder of promoters of mining-investment swindle with geologists who 
falsified assays and banker who laundered funds proper because arising out of same series of acts or 
transactions), cert, denied, 41 U.S.L.W. 3225 (U.S. Oct. 2, (1978); United States v. Sanders, 563 F.2d 379, 
383 (8th Cir. 1977) (allegation of single mail fraud scheme sufficient to render initial joinder proper even 
though severance required when evidence showed two separate schemes), cert, denied, 434 U.S. 1020 
(1978); United States v. Kearney, 560 F.2d 1358, 1362-63 (9th Cir.) (joinder proper when evidence showed 
single narcotics conspiracy that encompassed three countries on two continents), cert, denied, 434 U.S. 971 
(1977).

852. Fed. R. Crim. P. 8(b).
853. See, e.g., United States v. Kennedy, 564 F.2d 1329, 1333-34 (9th Cir. 1977) (fraudulent activities 

part of series of transactions on which indictment based; attorney charged in only three counts of 40-count 
indictment properly joined), cert, denied. 435 U.S. 944 (1978); United States v. Wofford, 562 F.2d 582, 585 
(8th Cir. 1977) (although each defendant separately charged in single count and jointly charged in 
additional count, joinder proper because evidence showed three drug sales within two days were acts 
constituting closely related series), cert, denied, 435 U.S. 916 (1978); United States v. Losing, 560 F.2d 906, 
911 (8th Cir.) (allegation of conspiracy sufficient to justify joinder of defendants separately charged in 
remaining counts of indictment), cert, denied, 434 U.S. 969 (1977).

854. United States v. Jackson, 562 F.2d 789, 796 (D.C. Cir. 1977) (rule 8(a) permits joinder of similar 
offenses even if entirely unrelated; rule 8(b) forbids joinder of defendants even if charged with identical 
crimes, unless part of same series of acts or transactions).

855. See id. at 793-94 (although rule itself does not so specify, weight of judicial authority makes rule 
8(b) sole standard for determining permissibility of joinder of offenses when more than one defendnat 
involved); United States v. Turbide, 558 F.2d 1053, 1061 n.7 (2d Cir.) (when defendant in multiple 
defendant case challenges joinder of offenses, motion made under rule 8(b) and question is whether 
codefendants participated in same series of acts or transactions), cert, denied, 434 U.S. 934 (1977). But see 
United States v. Green, 561 F.2d 423, 426 (2d Cir. 1977) (dictum) (three separate robberies undertaken by 
two defendants evaluated under both rule 8(a) and rule 8(b)), cert, denied, 434 U.S. 1018 (1978).

856. See, e.g.. United States v. Nettles, 570 F.2d 547, 551-52 (5th Cir. 1978) (joinder improper when 
each defendant charged in separate count alleging separate conspiracy to obstruct local law enforcement
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Rule 8(b) does not define the meaning of the phrase “same series of acts or 
transactions.”* 857 Some courts consider it to be synonymous with the phrase 
“two or more acts or transactions connected together or constituting parts of 
a common scheme or plan,” which is employed in rule 8(a).858 This term in 
United States v. Jackson*59 the District of Columbia Circuit considered the 
question whether mere temporal and spatial proximity can justify characteriz
ing otherwise unrelated offenses as different parts of the same series.860 The 
court concluded that although the policy of allowing liberal joinder might 
normally suggest an affirmative answer, rule 8(b) should be interpreted more 
narrowly when its application has jurisdictional significance.861

officials, even though police officers common to all three conspiracies); United States v. Barney, 568 F.2d 
134, 135-36 (9th Cir.) (per curiam) (joinder of perjury count against one defendant with stolen-vehicle 
count naming both defendants proper because relation to single transaction on which indictment charging 
both defendants based), cert, denied, 435 U.S. 955 (1978); United States v. Martin, 567 F.2d 849, 853 (9th 
Cir. 1977) (joinder improper when multiple drug conspiracies alleged, but defendant charged in only one 
conspiracy).

857. See Fed. R. Crim. P. 8(b).
858. See, e.g., United States v. Krohn, 573 F.2d 1382, 1390 (10th Cir.) (when two defendants set up 

fraudulent franchise scheme on mutual basis and both engaged in hiring and training salesman, joinder 
proper under rule 8(b) because participation was in a single scheme), cert, denied, 98 S. Ct. 2857 (1978); 
United States v. Kennedy, 564 F.2d 1329, 1333-34 (9th Cir 1977) (defendant’s activities in obtaining loans 
from coconspirator bank official and paying proceeds to third coconspirator part of common scheme to 
raise money to purchase insurance company), cert, denied, 435 U.S. 944 (1978); United States v. Jackson, 
562 F.2d 789, 796 (D.C. Cir. 1977) (dictum) (general policy underlying rule 8 might justify joinder when 
same defendants alleged to have committed multiple crimes around same place at about same time); cf. 
United States v. Martin, 567 F.2d 849, 853 (9th Cir. 1977) (objectives of rule 8(b) best served whenever 
common activity constitutes substantial portion of proof to be offered at trial).

859. 562 F.2d 789 (D.C. Cir. 1977).
860. Id. at 794. The defendants were jointly charged with robbery, attempted rape, and federal firearms 

violations arising from two separate attacks on patrons leaving a particular restaurant and in which the 
defendants used the same automobile. Id. at 791.

861. Id. at 797. The United States District Court for the District of Columbia has jurisdiction over any 
offenses that arise exclusively out of District of Columbia law when the offense is joined in the same 
information or indictment with a federal offense. 11 D.C. Code Ann. § 503(3) (1970). The court of appeals 
found that the apparently unrelated firearms violation was an insufficient basis for federal jurisdiction on 
the robbery count. 562 F.2d at 797. Judge MacKinnon, dissenting, concluded that the factual similarities 
between the federal and District of Columbia offenses formed a sufficient link to consider them part of the 
same series of acts and that the joinder rule should receive the same construction regardless of 
jurisdictional significance. Id. at 806 (MacKinnon, J. dissenting).

862. United States v. Nettles, 570 F.2d 547, 551-52 (5th Cir. 1978) (severance mandatory when 
misjoinder found).

863. See id. (misjoinder under rule 8(b) inherently prejudicial; reversal necessary when only connection 
between proprietors of three gambling operations was policeman who assisted them). But see United States 
v. Sanders, 563 F.2d 379, 383-84 (8th Cir. 1977) (when misjoinder apparent and severance granted only 
after presentation of Government’s evidence, denial of pretrial motion for severance not prejudicial), cert, 
denied, 434 U.S. 1020 (1978).

864. See United States v. Martin, 567 F.2d 849, 854 (9th Cir. 1977) (although defendant charged in only 
one of several jointly tried drug conspiracies, evidence of involvement so overwhelming that no prejudice 
resulted); United States v. Jamar, 561 F.2d 1103, 1106 & n.4 (4th Cir. 1977) (dictum) (misjoinder is itself 

If offenses or defendants are improperly joined, severance is required,862 
and improper denial of a severance motion is sometimes considered to be 
prejudicial per se.863 Some courts, however, have held that except in cases in 
which defendants have been jointly tried on wholly unrelated charges, 
improper joinder under rule 8 is subject to the harmless error rule.864
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Defendants charged together in an indictment on the basis of their alleged 
participation in a conspiracy may be misjoined if the indictment in fact 
charges multiple, unrelated conspiracies.865 When, however, a single conspira
cy count is the basis for joinder and that charge is subsequently dismissed, 
severance of the remaining counts is only required if the defendants will be 
prejudiced by continued joinder866 or if the Government acted in bad faith in 
initially joining the defendants.867

error, but unless prejudice shown, reversal not automatically required); United States v. Turbide, 558 F.2d 
1053, 1061-62 (2d Cir.) (because evidence regarding drug charge that should have been severed would have 
been admissible on second unrelated drug charge, any error harmless), cert, denied, 434 U.S. 934 (1977).

865. See United States v. Nettles, 570 F.2d 547, 551-52 (5th Cir. 1978) (joinder improper because 
presence of common participants in each of three conspriacies to obstruct law enforcement insufficient to 
establish single conspiracy); United States v. Martin, 567 F.2d 849, 853-54 (9th Cir. 1977) (when 
indictment alleged three conspiracies and defendant charged in only one, joinder improper).

866. See United States v. Wasson, 568 F.2d 1214, 1222-23 (5th Cir. 1978) (reversing and remanding 
when jury convicted defendant after prosecutor conceded defendant not involved in alleged conspiracy).

867. United States v. Scafidi, 564 F.2d 633, 642 (2d Cir. 1977) (although trial court dismissed 
conspiracy count at end of Government’s case, severance unnecessary because no evidence of bad faith and 
no prejudice from continued joinder), cert, denied, 98 S. Ct. 2231-32(1978).

868. Fed. R. Crim. P. 13; see United States v. McDaniel, 538 F.2d 408, 411 (D C. Cir. 1976) (trial of 
bribery counts against one defendant with separate bribery and conspiracy indictment against another 
defendant proper because same series of acts or transactions).

869. Fed. R. Crim. P. 14; see United States v. Brumley, 560 F.2d 1268, 1280 (5th Cir. 1977) (dictum) 
(when defendants played only minor role in offenses, joinder with codefendant who played major role 
practically guaranteed unfair trial; severance should have been granted).

870. See, e.g., United States v. Brooks, 567 F.2d 134, 138 (D.C. Cir. 1977) (when one defendant had 
actual possession and other defendant had constructive possession of illegal weapon and defendants acted 
in concert in selling it, severance properly denied); United States v. Losing, 560 F.2d 906, 911 (8th Cir.) 
(conspirators should be tried together, particularly when proof of conspiracy is based on same evidence), 
cert, denied, 434 U.S. 969 (1977); United States v. Silla, 555 F.2d 703, 707 (9th Cir. 1977) (general rule is 
that persons indicted jointly should be tried jointly).

871. See, e.g., United States v. Boscia, 573 F.2d 827, 833 (3d Cir.) (when reasonable assurance exists that 
defendant will receive fair trial, judicial economy is legitimate factor in court’s consideration of severance), 
cert, denied, 98 S. Ct. 2248 (1978); United States v. Bynum, 566 F.2d 914, 920 (5th Cir 1978) (joint trials 
conserve time of courts, juries, and witnesses); United States v. Wofford, 562 F.2d 582, 585 (8th Cir. 1977) 
(when similar evidence from related series of drug transactions expected, multiple litigation avoided and 
judicial resources conserved by joint trial of defendants), cert, denied, 435 U.S. 916 (1978); United States v. 
Jamar, 561 F.2d 1103, 1106 (4th Cir. 1977) (when considerations of economy great in joining offenses 
against single defendant, slight possibility of prejudice did not require severance); United States v. 
McLaurin, 557 F.2d 1064, 1075 (5th Cir. 1977) (when indictment alleged pattern of concerted activity, 
considerable time and expense saved by joint trial), cert, denied, 434 U.S. 1020 (1978); United States v. 
Kaplan, 554 F.2d 958, 968 (9th Cir. 1977) (per curiam) (court’s decision that severance not required 
properly influenced by reduced burden of joint trial on prosecution).

If offenses or defendants could have been joined in a single indictment or 
information under rule 8, the trial court has authority under rule 13 of the 
Federal Rules of Criminal Procedure to order that they be tried together.868 
Conversely, if offenses or defendants are properly joined, but a defendant 
might be prejudiced by joinder, the trial court has discretion under rule 14 to 
order separate trials, to sever the defendants, or to provide any other relief 
that justice requires.869 The prevailing judicial attitude is that persons who are 
charged together should be tried together,870 an attitude that is based largely 
on the desire to avoid multiple litigation and to conserve judicial resources.871 
Motions for severance based on allegations of prejudice are therefore granted 
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infrequently.872 A decision to grant or deny severance is within the trial 
court’s discretion873 and will be overturned only on a clear showing of 
abuse.874 To demonstrate abuse, the defendant must show that improper 
joinder denied his right to a fair trial.875

872. United States v. Rhodes, 569 F.2d 384, 390 (5th Cir. 1978).
873. E.g., United States v. Martinez, 573 F.2d 529, 532-33 (8th Cir. 1978) (no abuse of discretion when 

evidence separable and instructions to jury clear); United States v. Stirling, 571 F.2d 708, 833 (2d Cir. 
1978) (no abuse of discretion to refuse to sever codefendant who played key role in conspiracy, but did not 
participate in every detail), cert, denied, 41 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Gay, 567 
F.2d 916, 919 (9th Cir.) (no abuse of discretion in denying severance to prevent defendants from forcing 
one defendant to refuse to testify in presence of codefendant’s jury), cert, denied, 435 U.S. 999 (1978); 
United States v. Alpern, 564 F.2d 755, 758 (7th Cir. 1977) (no abuse of discretion in denying severance 
when codefendant attemped to orchestrate witness’ testimony); United States v. Moten, 564 F.2d 620, 628 
(2d Cir.) (discretion of judge in conspiracy case involving 22 defendants must be accorded considerable 
respect because judge best able to determine whether trial manageable), cert, denied, 434 U.S. 959 (1977); 
United States v. Losing, 560 F.2d 906, 911 (8th Cir.) (even when proof of defendants’ complicity in 
conspiracy based largely on independent evidence and acts, district court retains considerable discretion in 
ruling on severance), cert, denied, 434 U.S. 969 (1977); United States v. McLaurin, 557 F.2d 1064, 1074-75 
(5th Cir. 1977) (no abuse of discretion when trial court made effort to avoid confusion by requiring 
witnesses and counsel to identify particular defendants clearly), cert, denied, 434 U.S. 1020 (1978); United 
States v. Smolar, 557 F.2d 13, 21 (1st Cir.) (potential for prejudice minimized when court gave limiting 
instructions to jury), cert, denied, 434 U.S. 971 (1977).

874. United States v. Rochon, 575 F.2d 191, 198 (8th Cir. 1978) (when perjury count related to 
substantive counts against codefendants and jury confusion unlikely, denial of severance no abuse of 
discretion); United States v. Ready, 574 F.2d 1009, 1015 (10th Cir. 1978) (claimed hostility of codefendant 
and possibility of attempt to cast blame on defendant insufficient to require severance); United States v. 
Rhodes, 569 F.2d 384, 390 (5th Cir. 1978) (any prejudice caused by evidence of codefendant’s escape 
mitigated by curative instructions; no error in denying severance); United States v. Holladay, 566 F.2d 
1018, 1029 (5th Cir. 1978) (per curiam) (no abuse of discretion in denying severance when all four counts 
against defendant arose from gambling and bootlegging operations on business premises), cert, denied, 47 
U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Celia, 568 F.2d 1266, 1288 (9th Cir. 1977) (no abuse of 
discretion; reference to codefendant as “thief of astounding proportion” insufficient to establish prejudice); 
United States v. King, 567 F.2d 785, 788 (8th Cir. 1977) (no prejudice when evidence clearly sufficient to 
convict on all counts; defendant failed to show abuse), cert, denied, 434 U.S. 1011 (1978); United States v. 
Lord, 565 F.2d 831, 839 (2d Cir. 1977) (dictum) (when codefendant’s confession described only his own 
involvement in robbery, defendant’s contention that he would have better chance of acquittal if tried alone 
insufficient to require severance); United States v. Kennedy, 564 F.2d 1329, 1334 (9th Cir. 1977) (no abuse 
in denying severance when court alleviated prejudice by meticulously instructing jury as each item of 
evidence admitted), cert, denied, 435 U.S. 944 (1978); United States v. Wright, 564 F.2d 785, 787 (8th Cir. 
1977) (no abuse of discretion in denying severance in “classic case for joinder,” in which each defendant 
took part in bank robbery, but not in each transaction preceding robbery); United States v. Alpern, 564 
F.2d 755, 758 (7th Cir. 1977) (no abuse of discretion in denying severance when codefendant attempted to 
orchestrate witness’ testimony); United States v. Scott, 555 F.2d 522, 531 (5th Cir.) (claims that conduct of 
counsel for codefendant prejudiced right to fair trial insufficient for severance), cert, denied, 434 U.S. 985 
(1977).

875. United States v. Rhodes, 569 F.2d 384, 390 (5th Cir. 1978); see United States v. Stirling, 571 F.2d 
708, 733 (2d Cir. 1978) (defendant must show substantial prejudice before court of appeals will overturn 
conviction for denial of severance), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. 
Becker, 569 F.2d 951, 964 (5th Cir. 1978) (to justify reversal joint trial mus, result in compelling prejudice 
outweighing interests of judicial economy), cert, denied, 47 U.S.L.W. 3225 (U.S. Oct. 2, 1978); United 
States v. Smith, 563 F.2d 1361, 1363 (9th Cir. 1977) (when defendant provided no substantial example of 
prejudice resulting from joinder, no abuse of discretion in denying severance), cert, denied, 434 U.S. 1021 
(1978); United States v. Gaines, 563 F.2d 1352, 1355 (9th Cir. 1977) (although great disparity in proofs 
may be sufficient to require severance in certain cases, prime consideration is whether jury can reasonably 
be expected to compartmentalize evidence against separate defendants); United States v. Bolts, 558 F.2d 
316, 323 (5th Cir.) (disparity of evidence justifies severance only when prejudice from joint trial so extreme 
that it denies defendant fair trial), cert, denied, 434 U.S. 930 (1977); United States v. Silla, 555 F.2d 703,
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The defendant may be entitled to severance if the Government intends to 
introduce a nontestifying codefendant’s extrajudicial statement inculpating 
the defendant.* 876 If, however, the Government excises all reference to the 
defendant, severance will ordinarily not be required.877 Severance may also be 
required if the defendant wishes to obtain exculpatory testimony from a 
codefendant who refuses to testify at a joint trial;878 the defendant must, 
however, show that the exculpatory value of the testimony is clear and that 
the testimony will be available.879 Other grounds for severance offered by 
defendants this term were the potential prejudice from the admission against a 
codefendant of evidence that would be inadmissible in a separate trial;880 that 

707 (9th Cir. 1977) (disparity in weight of evidence inevitable in joint trials).
876. Bruton v. United States, 391 U.S. 123, 125 (1968); see United States v. Gonzalez, 555 F.2d 308, 

314-16 (2d Cir. 1977) (when extrajudicial statement of codefendant only direct evidence against defendant, 
reversal required); notes 1910-27 infra and accompanying text. But see United States v. Sacco, 563 F.2d 
552, 556 (2d Cir. 1977) (when statement of nontestifying codefendant in conducting own defense not 
clearly inculpatory and not vitally important to Government’s case, no violation), cert, denied, 434 U.S. 
1039 (1978); United States v Scholle, 553 F.2d 1109, 1119-20 (8th Cir.) (Bruton not violated when 
extrajudicial statement of codefendant properly admitted under coconspirator exception to hearsay rule, 
statement not crucial to Government’s case, court gave appropriate instructions, and jury had opportunity 
to weigh statement’s credibility), cert, denied, 434 U.S. 940 (1977).

877. United States v. Holleman, 575 F.2d 139, 142-43 (7th Cir. 1978) (no Bruton violation when 
redacted confession of codefendant indicated only that he was assisted by two males and contained no 
details identifying them as defendants); United States v. Lord, 565 F.2d 831, 839 (2d Cir. 1977) (redacted 
confession did not violate Bruton even though it corroborated testimony of Government’s principal witness 
and thus added weight to evidence against defendants); United States v. Gaines, 563 F.2d 1352, 1356 (9th 
Cir. 1977) (no violation when FBI agent merely summarized codefendant’s confession and omitted all 
reference to defendant).

878. United States v. Kaplan, 554 F.2d 958, 966 (9th Cir.) (per curiam), cert, denied, 434 U.S. 956 
(1977).

879. United States v. Anthony, 565 F.2d 533, 538 & n.3 (8th Cir. 1977), cert, denied, 434 U.S. 1079 
(1978); see, e.g., United States v. Boscia, 573 F.2d 827, 832-33 (3d Cir.) (exculpatory value of codefendant’s 
testimony determined in part by ease with which it could be impeached), cert, denied, 98 S. Ct. 2248 (1978); 
United States v. Easom, 569 F.2d 457,458 (8th Cir. 1978) (no abuse of discretion in requiring defendants to 
file pretrial affidavits in support of availability and exculpatory nature of codefendant’s testimony in 
motion for severance); United States v. Gay, 567 F.2d 916, 919-21 (9th Cir.) (severance may be denied 
when availability of codefendant’s testimony is conditional), cert, denied, 435 U.S. 999 (1978); United 
States v. Gaines, 563 F.2d 1352, 1356 (9th Cir. 1977) (proper to deny severance because proposed 
testimony of codefendant inculpatory); United States v. Wofford, 562 F.2d 582, 586 (8th Cir. 1977) (failure 
to show codefendant would take stand and offer exculpatory testimony), cert, denied, 435 U.S. 916 (1978); 
United States v. Vigil, 561 F.2d 1316, 1317-18 (9th Cir. 1977) (per curiam) (abuse of discretion to deny 
severance when defendant offered affidavits of counsel stating that codefendant would be called and 
detailed expected testimony, which was clearly exculpatory); United States v. Sica, 560 F.2d 149, 154-56 
(3d Cir.) (court should weigh movant’s desire to have codefendant testify, exculpatory value of expected 
testimony, probability of testimony being obtained, and interest of judicial economy; delay in renewing 
motion undercut credibility of codefendant’s testimony), cert, denied, 434 U.S. 862 (1977); United States v. 
Smolar, 557 F.2d 13, 21 (1st Cir.) (severance denied because no showing that testimony of codefendant 
would be available or exculpatory), cert, denied, 434 U.S. 971 (1977); United States v. Kaplan, 554 F.2d 
958, 966 (9th Cir. 1977) (per curiam) (court should weigh movant’s good faith in seeking codefendant’s 
testimony, credibility of expected testimony, probability that testimony will materialize, interest of judicial 
economy, and potential prejudice arising from antagonistic trial strategies), cert, denied, 434 U.S. 956 
(1977); United States v. Alfonso, 552 F.2d 605, 616 (5th Cir.) (proffered testimony of codefendant deemed 
not credible because he was “obviously guilty” and might be rewarded for fabricating exculpatory 
testimony), cert, denied, 434 U.S. 857 (1977).

880. See, e.g. United States v. Uriate, 575 F.2d 215, 217 (9th Cir. 1978) (severance not required when 
evidence of codefendant’s previous arrest admitted into evidence; no testimony linked defendant to arrest. 
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the evidence would result in a conviction based on guilt by association;881 that 
the case would be too complex for a jury to understand;882 that the 
antagonistic defense of a codefendant would undercut the defendant’s 
defense;883 that the conduct of the codefendant or his counsel was prejudi
cial;884 that the testimony by some codefendants, coupled with the defendant’s 
exercise of his fifth amendment rights, would amount to a comment on the 

and court gave appropriate limiting instructions); United States v. Rhodes, 569 F.2d 384, 390 (5th Cir. 
1978) (instructions that admissions of codefendant of no evidentiary value against defendant were sufficient 
to shield defendant from prejudice); United States v. Baldarrama, 566 F.2d 560, 569 (5th Cir.) (admission 
of codefendant’s earlier conviction insufficient to warrant severance), cert, denied, 98 S. Ct. 3094 (1978); 
United States v. Wright, 564 F.2d 785, 788 (8th Cir. 1977) (rule 8(b) assumes certain evidence may be 
admissible against one defendant that is inadmissible against another); United States v. Nace, 561 F.2d 763, 
769 (9th Cir. 1977) (no showing of prejudice in admission of testimony against codefendant); United States 
v. Alfonso, 552 F.2d 605, 616 (5th Cir.) (cautionary instruction that evidence should be considered 
separately against each defendant rendered unlikely prejudice from admission of evidence inadmissible 
against each individually), cert, denied, 434 U.S. 857 (1977).

881. See, e.g., United States v. Knowles, 572 F.2d 267, 270 (10th Cir. 1978) (unsavory reputation of 
codefendants not per se ground for severance); United States v. Celia, 568 F.2d 1266, 1288 (9th Cir. 1977) 
(in joint trial before judge, that codefendant described as “thief of astounding proportion” insufficient to 
show prejudice); United States v. Anthony, 565 F.2d 533, 538-39 (8th Cir. 1977) (that defendant played 
only small role in conspiracy, as reflected in relative quantity of evidence against him, not dispositive), cert, 
denied, 434 U.S. 1079 (1978); United States v. Kennedy, 564 F.2d 1329, 1334 (9th Cir. 1977) (jury 
instruction alleviated potential for prejudice inherent in joint trial for conspiracy), cert, denied, 435 U.S. 
944 (1978); United States v. Gaines, 563 F.2d 1352, 1355 (9th Cir. 1977) (although great disparity in proofs 
may sometimes require severance, chief consideration is whether jury can compartmentalize evidence); 
United States v. Brumley, 560 F.2d 1268, 1280 (5th Cir. 1977) (error to deny severance when passive 
codefendant joined with defendant who was virtually sole actor); United States v. Bolts, 558 F.2d 316 322 
(5th Cir.) (in conspiracy trial, prejudicial effect of disparity in quantity of evidence among individual 
defendants not extreme and cured by cautionary instruction), cert, denied, 434 U.S. 930 (1977); cf. United 
States v. Jamar, 561 F.2d 1103, 1107 (4th Cir. 1977) (potential prejudice arising from joinder of perjury 
count with trial on substantive counts mitigated by cautionary instructions and quantity of direct evidence 
on substantive counts).

882. See, e.g., United States v. Zayas, 575 F.2d 56, 57 (2d Cir. 1978) (per curiam) (trial involving nine 
defendants and extending six weeks well within permissible bounds of size and complexity; no prejudice 
caused by joint jury trial); United States v. Becker, 569 F.2d 951, 964 (5th Cir. 1978) (careful instructions 
sufficient to avoid prejudice in complex conspiracy trial), cert, denied, 41 U.S.L.W. 3225 (Oct. 2, 1978); 
United States v. Bynum, 566 F.2d 914, 919-21 (5th Cir. 1978) (same); United States v. Moten, 564 F.2d 
620, 626-28 (2d Cir.) (no prejudice in large conspiracy trial when proof relatively simple, court reviewed 
evidence carefully, and jury deliberated without haste; test is not number of defendants or expected length 
of trial, but ability of jury to consider evidence against each defendant individually), cert, denied, 434 U.S. 
959 (1977).

883. See United States v. Ready, 574 F.2d 1009, 1015 (10th Cir. 1978) (hostitlity of codefendant and 
intent to shift blame to defendant insufficient grounds for severance); United States v. Bynum, 566 F.2d 
914, 921 (5th Cir. 1978) (defenses insufficiently contradictory to require severance); Moore v. Cowan, 560 
F.2d 1298, 1301 (6th Cir. 1977) (alibi evidence not so mutually exclusive that it required severance), cert, 
denied, 435 U.S. 929 (1978).

884. See, e.g., United States v. Bynum, 566 F.2d 914, 921 (5th Cir. 1978) (possible prejudice from cross- 
examination conducted by pro se codefendant cured by objections and instructions; no prejudice when 
defendant’s answers tended also to incriminate questioner); United States v. Bubar, 567 F.2d 192, 205 (2d 
Cir. 1977) (severance not required when no showing that defense employed by codefendant’s attorney 
caused juror animus against defendants; defendant had ample unobstructed opportunity to present case); 
United States v. Sacco, 563 F.2d 552, 556 (2d Cir. 1977) (codefendant’s pro se defense not so inept or 
antagonistic that it deprived defendant of fair trial; severance not required), cert, denied, 434 U.S. 1039 
(1978).
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defendant’s failure to take the stand;885 and that the jury would infer that 
defendants related by blood or marriage would be related in crime.886

In deciding appeals based on these contentions, the courts of appeals 
consider whether the jury was capable of compartmentalizing the evidence 
and judging each defendant on the basis of his own words and acts,887 whether 
the trial court assisted the jury in understanding the limitations of the 
evidence,888 and whether the jury did in fact appear to evaluate independently 
each defendant’s guilt or innocence.889 Appellate courts also consider whether 
challenged evidence would have been admissible even if the offenses or the 
defendants had been tried separately890 and will not reverse when there was

885. United States v. Anthony, 565 F.2d 533, 538 (8th Cir. 1977) (any inference of guilt from failure to 
testify obviated by careful jury instruction), cert, denied, 434 U.S. 1079 (1978).

886. See United States v. Garrett, 565 F.2d 1065, 1071 (9th Cir. 1977) (mere joint trial of husband and 
wife does not necessitate severance), cert, denied, 435 U.S. 974 (1978); United States v. Moten, 564 F.2d 
620, 630 (2d Cir.) (possible inference that married couple also partners in crime insufficient to require 
severance), cert, denied, 434 U.S. 959 (1977); United States v. Partin, 552 F.2d 621, 641 (5th Cir.) 
(instruction to consider defendants separately eliminated any claim of prejudice in joint trial with brother), 
cert, denied, 434 U.S. 903 (1977).

887. See United States v. Rochon, 575 F.2d 191, 196-98 (8th Cir. 1978) (jury unlikely to be confused 
when Government connected particular items of evidence with particular defendants; severance not 
required); United States v. Boscia 573 F.2d 827, 833 (3d Cir.) (severance not required when scheme not so 
complex or actors so numerous that jurors could not judge case against each defendant), cert, denied, 98 S. 
Ct. 2248 (1978); United States v. Bynum, 566 F.2d 914, 926 (5th Cir. 1978) (no showing of instances of 
confusion in four-day trial involving only two defendants); United States v. Losing, 560 F.2d 906, 912 (8th 
Cir.) (compartmentalizing evidence not difficult when both defendants testified, defenses widely divergent, 
jury carefully instructed, and evidence against defendants distinct except for single conspiracy charge), 
cert, denied, 434 U.S. 969 (1977).

888. See United States v. Martinez, 573 F.2d 529, 533 (8th Cir. 1978) (possible prejudice cured by 
careful instructions); United States v. Becker, 569 F.2d 951, 964 (5th Cir. 1978) (severance unnecessary 
when possibility of prejudice can be cured by careful cautionary instructions); United States v. Kennedy, 
564 F.2d 1329, 1334 (9th Cir. 1977) (judge’s instructions on limited purpose of evidence as it was admitted 
enabled jury to understand and separate evidence), cert, denied, 435 U.S. 944 (1978); United States v. 
Sacco, 563 F.2d 552, 555 (2d Cir. 1977) (prejudice from codefendant’s opening remarks unlikely because 
jury informed that opening statements not evidence and that defendants had absolute right not to testify), 
cert, denied, 434 U.S. 1039 (1978); United States v. McLaurin, 557 F.2d 1064, 1075 (5th Cir. 1977) (risks of 
unfairness from procedural difficulties and difficult conditions in large trial avoided through exhaustive 
efforts of court to avoid juror confusion), cert, denied, 434 U.S. 1020 (1978); United States v. Scott, 555 
F.2d 522, 530 (5th Cir. (risk of prejudice minimized when court ruled clearly on admissibility, placed 
limitations on evidence against particular defendants, and gave adequate instructions), cert, denied, 434 
U.S. 985 (1977).

889. See United States v. McClintic, 570 F.2d 685, 689 (8th Cir. 1978) (acquittal on one count belies 
contention that joinder of offenses resulted in prejudice); United States v. Wasson, 568 F.2d 1214, 1222-23 
(5th Cir. 1978) (prejudice found when jury convicted two codefendants of conspiracy after Government 
conceded that evidence did not show guilt; reversed for failure to sever); United States v. Kennedy, 564 
F.2d 1329, 1334 (9th Cir.) (differences in individual verdicts indicated that jury understood need to 
determine each defendant’s guilt or innocence separately), cert, denied, 435 U.S. 944 (1978); United States 
v. Bubar, 567 F.2d 192, 205 (2d Cir.) (jury’s careful, lengthy deliberations and individual verdicts rebut 
inference of prejudice), cert, denied, 434 U.S. 872 (1977); United States v. Alpern, 564 F.2d 755, 758 (7th 
Cir. 1977) (acquittal of codefendant with criminal record suggests jury capable of assessing each 
defendant’s guilt individually); United States v. Gulma, 563 F.2d 386, 391 (9th Cir. 1977) (severance not 
required when jury demonstrated ability to evaluate evidence against each defendant independently by 
rendering different verdicts); UnitedStates v. Partin, 552 F.2d 621, 641 (5th Cir.) (jury demonstrated that it 
considered case of each defendant separately by acquittal of one defendant), cert, denied, 434 U.S. 903 
(1977).

890. See United States v. Krohn, 573 F.2d 1382, 1389 (10th Cir. 1978) (no prejudice when codefendant’s 
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sufficient evidence of the defendant’s guilt to belie the contention that the 
guilty verdict was due to prejudicial joinder.* 891

statement would have been admissible at separate trial), cert, denied, 98 S. Ct. 2857 (1978); United States v. 
Brozyna, 571 F.2d 742, 747 (2d Cir. 1978) (severance not required when evidence clearly admissible at 
separate trials); United States v. Bynum, 566 F.2d 914, 926 (5th Cir. 1978) (severance unnecessary when 
independent evidence of concerted action existed and codefendant’s statement also admissible in separate 
trial); United States v. Crisp, 563 F.2d 1242, 1244-45 (5th Cir. 1977) (no prejudice from joinder when 
evidence showing criminal enterprise also pertinent to other counts); United States v. Jamar, 561 F.2d 
1103, 1107 (4th Cir. 1977) (possibility of prejudice from joinder of offenses significantly reduced when 
evidence admissible in separate trials); United States v. McGrath, 558 F.2d 1102, 1106 (2d Cir. 1977) (no 
prejudice when proof at separate trials would largely overlap), cert, denied, 434 U.S. 1064 (1978).

891. See United States v. King, 567 F.2d 785, 788 (8th Cir. 1977) (evidence sufficient to support 
conviction; no showing of prejudice from joinder of codefendant), cert, denied, 434 U.S. 1011 (1978); 
United States v. Brooks, 567 F.2d 134, 139 (D.C. Cir. 1977) (severance not required when independent 
evidence sufficient to convict); United States v. Anthony, 565 F.2d 533, 539 (8th Cir. 1977) (sufficient 
evidence of defendant's involvement in conspiracy supported conviction), cert, denied, 434 U.S. 1079 
(1978); United States v. Scafidi, 564 F.2d 633, 642 (2d Cir. 1977) (cautionary instruction and strong 
evidence of guilt greatly reduced risk of prejudice from joinder), cert, denied, 98 S. Ct. 2231 (1978); United 
States v. Grabiec, 563 F.2d 313, 318-19 (7th Cir. 1977) (despite disparity in quantity of evidence relative to 
codefendant, sufficient evidence to convict defendant; cautionary instruction reduced risk of prejudice); 
United States v. Jamar, 561 F.2d 1103, 1107 (4th Cir. 1977) (strong evidence of guilt on two counts 
important factor in determining degree of prejudice from joinder of third count). But see United States v. 
Wasson, 568 F.2d 1214, 1223 (5th Cir. 1978) (evidence sufficient to support defendant’s conviction, but not 
so overwhelming that it completely negated inference of prejudice from misjoinder).

892. See United States v. Rochon, 575 F.2d 191, 197 (8th Cir. 1978) (any right to severance effectively 
waived when motion not renewed at close of Government’s case or at close of all evidence); United States v. 
Gaines, 563 F.2d 1352, 1356 (9th Cir. 1977) (motion to sever must generally be renewed at close of 
evidence); United States v. Kaplan, 554 F.2d 958, 966 (9th Cir.) (premature motion for severance not 
diligently pursued cannot serve as insurance against adverse verdict), cert, denied, 434 U.S. 956 (1977); cf. 
United States v. Nell, 570 F.2d 1251, 1259 (5th Cir. 1978) (no abuse of discretion in denying severance 
when motion not made until Government had called 14 witnesses).

893. 568 F.2d 1214 (5th Cir. 1978).
894. Id. at 1223.
895. U.S. Const, amend. VIII. But see Galante v. Warden, 573 F.2d 707, 708 (2d Cir. 1977) (per 

curiam) (parolee arrested for parole violation no longer enjoys benefit of presumption of innocence; no 
constitutional right to bail).

896. Stack v. Boyle, 342 U.S. 1, 5 (1951); cf. Pugh v. Rainwater, 557 F.2d 1189, 1201-02 (5th Cir. 1977) 
(equal protection standards require presumption against money bail; indigent’s pretrial release must not be 
conditioned upon ability to pay).

897. 18 U.S.C. §§ 3041, 3141-3143, 3146-3152,3568(1976).

A motion for severance must be pursued diligently to guard against 
waiver.892 In United States v. Wasson,893 however, the Fifth Circuit noted that 
trial courts have a continuing duty to guard against prejudice and should 
order a severance even in the absence of a motion if there appears to be actual 
prejudice to the defendant.894

BAIL

The Constitution prohibits excessive bail,895 and the Supreme Court has 
held that bail is excessive if set at an amount higher than that reasonably 
calculated to assure the defendant’s presence at trial.896 Under the Bail 
Reform Act of 1966,897 which governs bail requirements in the federal courts, 
a defendant awaiting trial on a noncapital charge is entitled to be released on 
his personal recognizance or upon the execution of an unsecured appearance 
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bond.898 If, however, a judicial officer determines that release on these 
conditions will not reasonably assure the defendant’s appearance at trial, the 
Act provides for several more restrictive conditions of release and directs the 
officer to impose the least onerous alternative.899 Although a defendant’s right 
to pretrial release in a noncapital case is sometimes regarded as absolute,900 
the First Circuit this term in United States v. Abrahams90' noted that the Bail 
Reform Act does not explicitly grant an absolute right to bail and held that in 
extreme and unusual circumstances pretrial detention without bail is justi
fied.902

A defendant charged with a capital offense, awaiting sentencing, or 
appealing a conviction may be released on the same conditions as a defendant 
awaiting trial on a noncapital charge unless the court has reason to believe 
that none of the conditions of release will reasonably assure that the defendant 
will not flee or pose a danger to any other person or to the community.903 
Moreover, the court may refuse to release a defendant appealing a conviction 
if it determines that the appeal is frivolous or taken for reasons of delay.904 A 
prisoner whose petition for a writ of habeas corpus has been granted shall be 
released pending appeal unless a court orders otherwise.905 Nevertheless, a 
district court retains the power to issue orders respecting custody or release of

898. Id. § 3146(a).
899. Id. The Act provides that a judicial officer may:

(1) place the person in the custody of a designated person or organization agreeing to 
supervise him;
(2) place restrictions on the travel, association, or place of abode of the person during the 
period of release;
(3) require the execution of an appearance bond in a specified amount and the deposit in the 
registry of the court, in cash or other securtiy as directed, of a sum not to exceed 10 per 
centum of the amount of the bond, such deposit to be returned upon the performance of the 
conditions of release;
(4) require the execution of a bail bond with sufficent solvent sureties, or the deposit of cash in 
lieu thereof; or
(5) impose any other condition deemed reasonably necessary to assure appearance as 
required, including a condition requiring that the person return to custody after specified 
hours.

Id.
In determining what conditions will reasonably assure the defendant’s appearance, the judicial officer 

must consider available information about the nature and circumstances of the offense charged, the weight 
of the evidence against the defendant, and the defendant’s character and mental condition, family and 
community ties, employment, financial resources, prior convictions, and record of appearance at prior 
court proceedings. Id. § 3146(b).

900. See 3 C. Wright, supra note 1, § 762, at 251.
901. 575 F.2d 3 (1st Cir. 1978), cert, denied, 41 U.S.L.W. 3221 (U.S. Oct. 2, 1978).
902. Id. at 6, 8. The court determined that none of the alternative conditions enumerated in 18 U.S.C, § 

3146(a) would assure the defendant’s appearance and held that extreme and unusual circumstances 
justifying pretrial detention without bail existed because the defendant had failed to appear in prior 
proceedings, had a record of using aliases, had no permanent residence, and was an escaped prisoner with 
numerous charges pending against him. Id. at 4-5, 8.

903. 18 U.S.C. § 3148 (1976).
904. Id.
905. Sup. Ct. R. 49(3); Fed. R. App. P. 23(c); see Jago v. United States Dist. Court, 570 F.2d 618, 624 

(6th Cir. 1978) (strong presumption that petitioner holding final judgment that his detention is unlawful 
should not be left in state custody pending appeal).
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a habeas corpus petitioner, at least until the petitioner seeks modification of 
the order in the court of appeals.906 Pending a parole revocation hearing, bail 
is granted only in the most unusual of circumstances or when necessary to 
make the habeas remedy effective.907

An order releasing a defendant on bail may be amended at any time to 
impose additional or different conditions of release,908 even if these conditions 
result in the detention of the defendant.909 This term in United States v. 
Bowdach910 the Fifth Circuit rejected the defendant’s contention that due 
process entitled him to notice and a hearing before his appeal bond could be 
revoked.911 Reasoning that such a requirement might frustrate efforts to bring 
defendants into custody, the court held that an ex parte temporary revocation 
of an appeal bond is constitutional as long as the defendant receives notice 
and a hearing to determine whether the bond should be permanently revoked 
after he is brought into custody.912

When the conditions of a money bail bond are breached, a forfeiture must 
be declared.913 A forfeiture may be set aside, however, if the district court 
concludes that justice does not require its enforcement.914 Conversely, when 
the conditions of the bond have been satisfied or the forfeiture of bail has been 
set aside, the court must exonerate the obligors and release any bail.915

906. Jago v. United States Dist. Court, 570 F.2d 618, 626 (6th Cir. 1978). An initial order respecting 
custody or release governs during appellate review of an order granting or denying habeas corpus relief 
unless special reasons for modifying that initial order are shown. Sup. Ct. R. 49(4); Fed R. App. P. 23(d).

The Third Circuit held this term that a motion for new trial based on newly discovered evidence is 
analogous to a petition for habeas corpus and that therefore the special reasons standard also governs 
modification of orders respecting release pending appellate review of such motions. United States v. 
Dansker, 561 F.2d 485, 487 (3d Cir. 1977) (per curiam) (opinion on denial of rehearing en banc).

907. Galante v. Warden, 573 F.2d 707, 708 (2d Cir. 1977) (per curiam) (after surrendering to United 
States Marshal, defendant was informed of charges forming basis for parole revocation and was accorded 
prompt preliminary interview at which he was represented by counsel and was able to confront witnesses, 
and parole revocation hearing was scheduled for date only two months after arrest; no abuse of discretion 
to deny bail).

908. 18 U.S.C. § 3146(e) (1976); see United States v. Bowdach, 561 F.2d 1160, 1166 (5th Cir. 1977) 
(defendant danger to community and likely to flee; temporary revocation of appeal bond upheld); United 
States v. Diamond, 561 F.2d 557, 559 (4th Cir. 1977) (per curiam) (modification of bail on first day of trial 
to require surety not improper; supported by sufficient grounds).

909. 18 U.S.C. § 3146(e) (1976). A person who still remains in custody 24 hours after the imposition of 
conditions of release, however, is entitled to have the conditions reviewed by the judicial officer who 
imposed them. Id. § 3146(d).

910. 561 F.2d 1160 (5th Cir. 1977).
911. Id. at 1166-67.
912. Id.
913. Fed. R. Crim P. 46(e)(1); see United States v. Nolan, 564 F.2d 376, 378 (10th Cir. 1977) (per 

curiam) (failure to appear and violation of travel restrictions breached conditions of bond; court had no 
discretion in determining whether bonds should be forfeited); cf. United States v. Catino, 562 F.2d 1, 2-3 
(2d Cir. 1977) (by terms of bond, surety’s obligation continued even after defendant appeared for 
sentencing; forfeiture upheld because failure to appear following affirmance of conviction thus breached 
conditions of bond).

914. Fed. R. Crim. P. 46(e)(2); see United States v. Nolan, 564 F.2d 376, 378 (10th Cir. 1977) (per 
curiam) (willful breach of conditions of bail prejudicial to Government; refusal to set aside forfeiture not 
abuse of discretion when no cogent reasons for breach offered).

915. Fed. R. Crim. P. 46(f). The Second Circuit concluded this term that federal rather than state law 
governs the interpretation of federal bail bonds. United States v. Catino, 562 F.2d 1, 2 (2d Cir. 1977). The 
court held that if a bond is on its face both a trial and an appeal bond, the surety is not exonerated by the 
defendant’s appearance for pronouncement of sentence or by the continuance of his bail status pending
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discovery

Rule 16. Pretrial discovery is governed by rule 16 of the Federal Rules
of Criminal Procedure, which permits a defendant to discover his prior 
criminal record* 916 and any of his relevant written or recorded statements in 
the Government’s possession.917 The rule also permits a defendant to discover 
the substance of oral statements he made with knowledge that he was 
speaking to a government agent, if the Government intends to use those 
statements at trial.918 Examination and test reports, documents, and other 
tangible objects within the Government’s control are discoverable if they are 
material to the defense or will be used in the Government’s case-in-chief.919 If 

appeal without the surety’s consent. Id. at 3-4.
916. Fed. R. Crim. P. 16(a)(1)(B).
917. Fed. R. Crim. P. 16(a)(1)(A); see United States v. Gillings, 568 F.2d 1307, 1310 (9th Cir.) 

(Government’s failure to disclose tape it intended to introduce at trial and had used to refresh witness’ 
recollection “inexcusable,” but mistrial not required), cert, denied, 98 S. Ct. 2267 (1978); United States v. 
Gladney, 563 F.2d 491, 494 (1st Cir. 1977) (Government violated rule 16 by not allowing pretrial discovery 
of defendant’s tape-recorded conversation introduced at trial; no prejudice to defendant under circum
stances); cf. United States v. Eisler, 567 F.2d 814, 818 (8th Cir. 1977) (even if notes containing defendant’s 
statements to DEA agents discoverable, no prejudice from nondisclosure when defendant received report 
containing most statements).

The Government’s duty to disclose extends both to statements the prosecutor knows to exist and to 
statements that may become known to him through the exercise of due diligence. Fed. R. Crim. P. 
16(a)(1)(A); see United States v. Gladney, 563 F.2d 491, 494 (1st Cir. 1977) (fact that tape from prior 
investigation of defendant was readily located after agent’s memory “triggered” indicates Government 
could have located it earlier).

This term both the First and Fifth Circuits expressly declined to determine whether a defendant’s 
statements admissible only in rebuttal are relevant and therefore discoverable under rule 16. See United 
States v. Gladney, 563 F.2d 491, 493-94 (1st Cir. 1977) (when Government knew of defendant’s intention 
to use entrapment defense, close question whether Government could disclaim relevancy of tape of 
defendant’s other drug dealing to issue of predisposition to commit crime; even if discoverable, admission 
not abuse of discretion); United States v. Manetta, 551 F.2d 1352, 1356-58 (5th Cir. 1977) (once sanity 
issue raised Government must prove sanity in case-in-chief; Government erred by refusing to disclose 
defendant’s statements it would use to show sanity).

918. Fed. R. Crim. P. 16(a)(1)(A); see United States v. Johnson, 562 F.2d 515, 518 (8th Cir. 1977) (per 
curiam) (Government not required to disclose defendant’s statements; undercover agent failed to identify 
himself to defendant when they spoke); United States v. Smith, 557 F.2d 1206, 1211 (5th Cir. 1977) 
(Government’s failure to comply with discovery order requiring disclosure to defendant of content of his 
responses to customs agent’s questions not reversible error), cert, denied, 434 U.S. 1073 (1978); cf. United 
States v. Manetta, 551 F.2d 1352, 1356 (5th Cir. 1977) (defendant’s comment to prison employee that he 
had no statement to make but wished to see his lawyer constituted “statement” within meaning of rule 16 
when Government intended to use it to show sanity; failure to disclose prejudicial error).

Rule 16 applies only to statements made by the defendant. United States v. Haynes, 560 F.2d 913,915- 
16 (8th Cir.) (per curiam) (accusatory statement of unavailable witness not discoverable), cert, denied, 434 
U.S. 974 (1977).

919. Fed. R. Crim. P. 16(a)(1)(C), (D) (documents and tangible objects, examination and test reports); 
see United States v. Eisler, 567 F.2d 814, 817 (8th Cir. 1977) (failure to supply copy of chemist’s report on 
powder found in defendant’s apartment violated rule 16; error not prejudicial because analysis unnecessary 
to Government’s case); United States v. Bockius, 564 F.2d 1193, 1196 (5th Cir. 1977) (concealing until day 
of trial fact that certain scientific tests were conducted violated rule; error not prejudicial in light of 
continuance); United States v. Trevino, 556 F.2d 1265, 1270, 1272 (5th Cir. 1977) (presentence report 
concerning another defendant not discoverable because in possession of court or probation officer rather 
than prosecutor).

Documents and tangible objects are also discoverable if they belong to or were obtained from the 
defendant. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Lane, 574 F.2d 1019, 1023 (10th Cir. 1978) 
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the defendant requests such discovery, however, he must allow the Govern
ment to discover similar items within his possession that he intends to 
introduce into evidence at trial.920 The Government may also discover 
examination and test reports prepared by a witness the defendant intends to 
call at trial, if they relate to the testimony of that witness.921 The rule does not 
authorize discovery of grand jury transcripts,922 internal documents made in 
connection with the preparation of the defense923 or prosecution924 of a case, 
or lists of prospective witnesses.925 Once discoverable evidence has been 
requested by either party, the duty to disclose continues throughout trial.926

(Government denied obtaining airline ticket from defendant and no motion for new trial made on this 
ground; nondisclosure not reversible error), cert, denied, 47 U.S.L.W. 3225 (U.S. Oct. 2, 1978); United 
States v. Garcia, 555 F.2d 708, 710 (9th Cir. 1977) (per curiam) (pretrial failure to disclose paper seized 
from defendant at time of arrest error; reversal not required because defendant had opportunity to review it 
during trial and no prejudice shown).

920. Fed. R. Crim. P. 16(b)(1)(A), (B) (documents and tangible objects, examination and test reports).
921. Fed. R. Crim. P. 16(b)(1)(B).
922. Fed. R. Crim. P. 16(a)(3). This exclusion is subject to rule 6 (grand juries) and rule 16(a)(1)(A) 

(statements of defendant).
923. Fed. R. Crim. P. 16(b)(2); see Velsicol Chemical Corp. v. Parsons, 561 F.2d 671, 676 (7th Cir. 

1977) (protection from discovery extended to documents prepared during criminal investigation but not to 
documents prepared by different law firm in prior administrative proceedings), cert, denied, 435 U.S. 942 
(1978).

924. Fed. R. Crim. P. 16(a)(2); see United States v. Scharf, 558 F.2d 498, 502 (8th Cir. 1977) (per 
curiam) (summary exhibit prepared during trial by Government expert to be used in connection with his 
testimony protected).

925. See United States v. Seymour, 576 F.2d 1345, 1349 (9th Cir. 1978) (court order requiring parties to 
exchange witness lists, witnesses’ testimony, and copies of exhibits not sanctioned by rule 16; error 
harmless in light of defendant’s minimal compliance with order, failure to object and overwhelming 
evidence of guilt); United States v. Oliver, 570 F.2d 397, 402 (1st Cir. 1978) (Government not required to 
disclose identity of witness or her ability to identify defendant as robber even if witness implicated in 
crime); United States v. Krohn, 558 F.2d 390, 394 (8th Cir.) (although parties may agree to exchange 
names and addresses of witnesses, such discovery not required), cert, denied, 434 U.S. 868 (1977); United 
States v. Larson, 555 F.2d 673, 676 (8th Cir. 1977) (although Government failed to comply fully with court 
order requiring pretrial disclosure of witnesses’ names, no basis for complaint because no statutory 
entitlement to names and defendant failed to object at trial level).

In cases involving capital crimes, however, the prosecution must disclose witness lists three days before 
the trial begins. 18 U.S.C. § 3432 (1976).

926. Fed. R. Crim. P. 16(c).
927. Fed. R. Crim. P. 16(a)(1); see United States v. Lekin, 564 F.2d 802, 802-03 (8th Cir. 1977) (per 

curiam) (failure to accord defendant omnibus hearing required by local rules discouraging discovery until 
after hearing not prejudicial; local rule invalid because inconsistent with rule 16 and defendant did not 
move for continuance to request additional discovery); United States v. Gardner, 564 F.2d 799, 801 (8th 
Cir. 1977) (per curiam) (same).

928. Fed. R. Crim. P. 16(d)(1); see United States v. Cantu, 557 F.2d 1 173, 1178 (5th Cir. 1977) (when 
defendant sought to examine questionnaires submitted by individuals called for grand jury service during 
prior years, court did not err by limiting discovery to those of jurors called for defendant’s case in light of 
failure to show materiality or relevancy of other questionnaires), cert, denied, 434 U.S. 1063 (1978).

929. Fed. R. Crim. P. 16(d)(2); see United States v. Kelly, 569 F.2d 928, 939 (5th Cir. 1978) (document 

In order to obtain discovery, a defendant must request the information 
from the Government, but need not file a formal motion.927 Upon a sufficient 
showing the trial court may at any time restrict, deny, or defer discovery.928 If 
a party fails to comply with a discovery request, the court may order the 
production of the undisclosed material, grant a continuance, exclude the 
material from evidence, or take any other action it deems just.929 The choice 
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of remedy lies within the discretion of the trial court, and its decision will be 
reversed only upon a clear showing of prejudice.930 In determining whether 
the defendant has been prejudiced by the Government’s failure to comply 
with a discovery request, the reviewing court may consider whether a 
continuance was requested or granted,931 whether the defendant’s own 
conduct contributed to the Government’s failure to comply,932 and whether 
his trial strategy would have been different if the Government had com
plied.933

Government failed to disclose to defendant excluded from evidence), cert, denied, 47 U.S.L.W. 3222 (U.S. 
Oct. 2, 1978).

930. See United States v. Gillings, 568 F.2d 1307, 1310 (9th Cir.) (per curiam) (although mistrial 
possibly appropriate sanction for Government’s failure to disclose tape containing defendant’s statements, 
no abuse of discretion in exclusion of tape from evidence), cert, denied, 98 S. Ct. 2267 (1978); United States 
v. Adcock, 558 F.2d 397, 406 (8th Cir.) (because principal purpose of depositions in criminal cases is to 
preserve evidence, not to provide discovery, no abuse of discretion to deny defendant’s blanket motion to 
take discovery depositions of 19 witnesses), cert, denied, 434 U.S. 921 (1977); United States v. Bullock, 551 
F.2d 1377, 1383-84 (5th Cir. 1977) (denial of motion to dismiss for Government’s failure to comply with 
discovery order proper in light of defendant’s failure to utilize discovery order issued to codefendant for use 
by all defendants, and failure to show prejudice); United States v. Manetta, 551 F.2d 1352, 1356 (5th Cir. 
1977) (because undisclosed statement dealt with sharply contested issue, reversal required); cf. United 
States v. Roybal, 566 F.2d 1109, 1110-11 (9th Cir. 1977) (prejudicial violation of discovery order required 
reversal; surprise testimony implicated defendant in crime that was not subject of indictment).

931. See United States v. Gladney, 563 F.2d 491, 494 (1st Cir. 1977) (Government acted in good faith, 
and defendant declined continuance and was not deprived of any meritorious defense; no abuse of 
discretion to admit undisclosed tape); United States v. Johnson, 562 F.2d 515, 518 (8th Cir. 1977) (per 
curiam) (defendant did not request continuance after undisclosed evidence admitted, and failed to show 
prejudice to substantial rights; no abuse of discretion to admit evidence); United States v. Krohn, 558 F.2d 
390, 394 (8th Cir.) (no abuse of discretion to admit testimony of undisclosed witness; defendant failed to 
request continuance, testimony could have been anticipated, and identity of particular witness not 
significant), cert, denied, 434 U.S. 868 (1977); cf. United States v. Miranda, 556 F.2d 877, 879 (8th Cir. 
1977) (admission of undisclosed evidence in violation of court order did not deny due process; defendant 
declined continuance and failed to demonstrate prejudice).

932. See United States v. Bockius, 564 F.2d 1193, 1196-97 (5th Cir. 1977) (Government’s failure to 
disclose additional scientific test not prejudicial error; defendant failed to request longer recess to obtain 
rebuttal evidence and defendant’s own conduct responsible for last-minute test).

933. See United States v. Gladney, 563 F.2d 491, 494-95 (1st Cir. 1977) (although defendant may have 
decided to plead guilty and would not have perjured himself had discoverable evidence been disclosed, 
impact on defense strategy insufficient to justify reversal).

934. 373 U.S. 83 (1963).
935. See United States v. Bensabat, 568 F.2d 1226, 1229 (5th Cir.) (undisclosed evidence tending to 

show that drug dealer anticipated buyer other than defendant not exculpatory; due process not violated), 
cert, denied, 98 S. Ct. 2822 (1978); United States v. Crisp, 563 F.2d 1242, 1245 (5th Cir. 1977) (allegedly 
exculpatory statements either related only tangentially to issues in trial or were contradicted by later 
inculpatory statement; reversal not required); United States v. Chaney, 559 F.2d 1094, 1097 (7th Cir. 1977) 
(by objecting, defendant recognized evidence not exculpatory; Brady inapplicable).

936. See United States v. Weidman, 572 F.2d 1199, 1205 (7th Cir. 1978) (because undisclosed 
information unlikely to affect outcome of trial, information not material and new trial not warranted), cert, 
denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Cantu, 557 F.2d 1173, 1179 (5th Cir. 1977) 
(individual’s exculpatory statement, useful only for impeachment, not material because individual never 
testified at trial; Government’s failure to disclose did not violate due process), cert, denied, 434 U.S. 1063 
(1978); cf. United States v Scott, 555 F.2d 522, 528 (5th Cir.) (mere assertion that withheld evidence 

Prosecutor's Duty to Disclose Evidence. In Brady v. Maryland934 the
Supreme Court held that when a defendant requests exculpatory evidence935 
material to either guilt or punishment,936 the prosecutor’s failure to disclose 
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such evidence violates due process.937 Brady material commonly includes a 
witness’ failure to identify the defendant,938 promises made to a Government 
witness in exchange for his testimony,939 and other evidence that could be 
used to impeach a Government witness whose reliability may be determina
tive of the defendant’s guilt or innocence.940 The obligation to disclose is 

conceivably beneficial to defense insufficient to prove Brady violation), cert, denied, 434 U.S. 985 (1977).
937. 373 U.S. at 87 (new trial required to determine penalty for prosecutor’s failure to disclose 

codefendant’s admission that he committed murder of which defendant accused).
938. See United States v. Colyer, 571 F.2d 941, 948 (5th Cir. 1978) (Government’s failure to disclose 

before trial that witness failed to identify defendant from photo spread held harmless error; jury presented 
with this information and evidence of defendant’s guilt substantial); United States v. Rhodes, 569 F.2d 384, 
387 (5th Cir. 1978) (Government’s failure to disclose before trial certain eyewitnesses’ inability to identify 
defendant did not require reversal; jury aware of lack of positive identification); United States v. Judon, 567 
F.2d 1289, 1293-94 (5th Cir. 1978) (Government’s failure to reveal witnesses’ selection of mug file photos 
of persons other than defendant not Brady violation; information did not affect credibility because 
defendant positively identified at trial and witnesses said only that photos resembled robbers); Cannon v. 
Alabama, 558 F.2d 1211, 1215 (5th Cir. 1977) (Government should have disclosed statement of woman 
who identified killer as someone other than defendant), cert, denied, 434 U.S. 1087 (1978).

939. Giglio v. United States, 405 U.S. 150, 154-55 (1972) (Goverment obliged to disclose evidence of any 
agreement not to prosecute its primary witness in exchange for testimony); see Ostrer v. United States, 577 
F.2d 782, 787 (2d Cir. 1978) (effect of nondisclosure of Government’s favors for witness in another case 
cumulative in light of other evidence; new trial not required); United States v. Weidman, 572 F.2d 1199, 
1205 (7th Cir. 1978) (new trial not warranted when unsuccessful immunity discussions not disclosed to 
jury; evidence cumulative and not material because terms of later agreement fully disclosed), cert, denied, 
47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); Reddy v. Jones, 572 F.2d 979, 983-85 (4th Cir. 1977) (per curiam) 
(reprinting district court opinion) (failure to disclose that witnesses were promised relocation money by 
federal officials and probation termination by state officials harmless error; disclosure cumulative to other 
promises of which jury already aware), cert, denied, 41 U.S.L.W. 3223 (U.S. Oct. 2, 1978); Annunziato v 
Manson, 566 F.2d 410, 414 (2d Cir. 1977) (failure to inform jury that witness would be granted immunity 
for testifying held erroneous; merely telling jury of past favors not sufficient disclosure); Skinner v. 
Cardwell, 564 F.2d 1381, 1387-88 (9th Cir. 1977) (disclosure of unrelated plea agreement regarding 
witness’ testimony at separate trials arising from same crime not required; agreement not contingent upon 
testimony against defendant), cert, denied, 435 U.S. 1009, (1978).

Promises made by government attorneys are attributed to the Government, and prosecutors are 
responsible for the nondisclosure of such promises even if they are personally unaware of their existence. 
United States v. Butler, 567 F.2d 885, 889 (9th Cir. 1978). But cf. Reddy v. Jones, 572 F.2d 979, 982-83 
(4th Cir. 1977) (per curiam) (reprinting district court opinion) (state prosecutors not required to disclose 
promises of payments to witnesses, of which they were unaware, made by federal agents not involved in 
investigation of state offense charged), cert, denied, 47 U.S.L.W. 3223 (U.S. Oct. 2, 1978).

940. See United States v. Dansker, 565 F.2d 1262, 1266 (3d Cir. 1977) (wiretapped conversation linking 
witness to underworld figure had only cumulative effect on witness’ credibility and need not be explored 
during evidentiary hearing on possible Brady violations), cert, dismissed, 434 U.S. 1052 (1978); United 
States v. Hedgeman, 564 F.2d 763, 767 (7th Cir. 1977) (because witness did not unequivocally state that 
test to determine age of documents was not performed, evidence of such tests would have little effect on 
credibility; failure to disclose did not violate due process), cert, denied, 434 U.S. 1070 (1978). But cf. United 
States v. Bracy, 566 F.2d 649, 656 (9th Cir. 1977) (dictum) (prosecutor should have greater duty to disclose 
exculpatory evidence than to disclose impeachment evidence), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 
1978).

Two recent Fifth Circuit cases reached differing conclusions concerning whether evidence relating to 
the credibility of a witness must have an impact on the determination of guilt in order for the impeaching 
evidence to be considered material. Compare United States v. Martin, 565 F.2d 362, 364 (5th Cir. 1978) 
(FBI interview notes relevant only to impeachment and containing no information material to guilt or 
punishment not discoverable under Brady) with United States v. Judon, 567 F.2d 1289, 1293 (5th Cir. 
1978) (disclosure of information sought for cross-examination but not favorable on issue of guilt or 
innocence required under Brady when definite impact on credibility of important prosecution witness 
shown).
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measured by the character of the evidence, however, and not by the existence 
of prosecutorial good faith.941 The Government is not required to disclose 
information the defendant already possesses or is able to obtain,942 or 
information over which the prosecutor has no control.943

In United States v. Agurs944 the Supreme Court further articulated the 
Brady rule, holding that a duty to disclose may exist even when the defense 
makes no request or only a general request for exculpatory information.945 In 
delineating the standards governing materiality in these cases, the Court 
identified three categories of nondisclosure.946 First, if the prosecution knew 
or should have known that its case contained perjured testimony,947 the

941. United States v. Agurs, 427 U.S. 97, 110 (1976) (duty to disclose not measured by moral culpability 
or wilfulness of prosecutor); Brady v. Maryland, 373 U.S. 83, 87 (1963) (suppression of favorable evidence 
violates due process irrespective of good or bad faith of prosecution); United States v. Butler, 567 F.2d 885, 
888-89 (9th Cir. 1978) (dictum) (when withheld evidence obviously material, Government’s good faith 
irrelevant).

Prosecutorial bad faith, however, may result in reversal or the imposition of other sanctions for 
prophylactic reasons. See Virgin Islands v. Testamark, 570 F.2d 1162, 1168 (3d Cir. 1978) (destruction of 
evidence infrequent occurrence; prophylactic sanctions unwarranted); United States v. Butler, 567 F.2d 
885, 889 (9th Cir. 1978) (prosecution acquiesced in and corroborated false testimony; reversal justified).

In order to determine whether disclosure is required, courts frequently examine the requested evidence 
in camera. See United States v. Boscia, 573 F.2d 827, 833 (3d Cir.) (trial judge not obligated to read grand 
jury testimony every time defendant has hunch it may contain exculpatory evidence; in camera 
examination revealed testimony contained nothing exculpatory); cert, denied, 98 S. Ct. 2248 (1978); United 
States v. Bensabat, 568 F.2d 1226, 1229 (5th Cir.) (allegedly exculpatory information implicated a sitting 
judge; necessary and proper for trial court and appellate court to hold in camera review), cert, denied, 98 S. 
Ct. 2822 (1978); cf. Skinner v. Cardwell, 564 F.2d 1381, 1388 (9th Cir. 1977) (district court’s conclusion, 
based on in camera review of evidence, that no exculpatory information withheld affirmed absent clear 
showing of abuse), cert, denied, 435 U.S. 1009 (1978).

942. See United States v. Craig, 573 F.2d 455, 492 (7th Cir. 1977) (defendant, aware of certain 
individuals’ testimonial evidence, could have interviewed them and compelled them to appear at hearing; 
no deprivation of due process by Government’s failure to make statements available), cert, denied, 47 
U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Weidman, 572 F.2d 1199, 1207 (7th Cir. 1978) (no 
denial of fair trial by prosecutor’s failure to produce requested information not in prosecutor’s possession; 
defendant knew it was available from nonprosecutorial source), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 
2, 1978); United States v. Brown, 562 F.2d 1144, 1151 (9th Cir. 1977) (no valid Brady claim; defendants’ 
attorneys possessed undisclosed evidence before trial and either negligently failed to utilize it or 
intentionally withheld it from court as ploy for new trial); United States v. Robinson, 560 F.2d 507, 518 (2d 
Cir. 1977) (disclosure not required; information already known to defendant), cert, denied, 435 U.S. 905 
(1978); cf. United States v. Dansker, 565 F.2d 1262, 1266 (3d Cir. 1977) (no valid Brady claim with respect 
to undisclosed information discoverable by due diligence of defense; hearing necessary to determine 
whether defense attorney learned of allegedly exculpatory information in time to act upon it), cert, 
dismissed, 434 U.S. 1052 (1978); Brown v. United States, 556 F.2d 224, 228 (3d Cir. 1977) (no evidentiary 
hearing required; petition to vacate sentence based on undisclosed information known to defendant’s 
counsel at time of trial and opportunity to cross-examine witness available).

943. See United States v. Walker, 559 F.2d 365, 373 (5th Cir. 1977) (Brady places no obligation on 
Government to seek out exculpatory evidence not already in its possession); United States v. Trevino, 556 
F.2d 1265, 1271 (5th Cir. 1977) (Brady does not require production of witness’ presentence report 
compiled in earlier prosecution and held by probation department, not prosecutor); cf. Reddy v. Jones, 572 
F.2d 979, 982 (4th Cir. 1977) (per curiam) (reprinting district court opinion) (state officials under no duty 
to disclose exculpatory statements made to or promises made by federal officials not involved in state 
investigation, and of which state officials unaware), cert, denied, 47 U.S.L.W. 3223 (U.S. Oct. 2, 1978).

944. 427 U.S. 97 (1976).
945. Id. at 110-11.
946. Id. at 103-04.
947. See Annunziato v. Manson, 566 F.2d 410, 414 (2d Cir. 1977) (when prosecution witness falsely 
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conviction must be set aside if there is any reasonable likelihood that the false 
testimony could have affected the judgment of the jury.* 948 Second, if the 
prosecution failed to respond to a defendant’s specific request for informa
tion,949 a new trial must be granted if the suppressed evidence might have 
affected the outcome.950 Finally, if the defendant failed to request or only 
generally requested exculpatory evidence,951 reversal is necessary only if the 

denied existence of leniency, prosecutor should have known of falsity and defendant need not prove 
deliberate design by prosecution to suborn perjury); Skinner v. Cardwell, 564 F.2d 1381, 1386-87 (9th Cir. 
1977) (prosecution witness equivocal and evasive but did not deny receiving benefits in exchange for his 
testimony; perjury standard inapplicable), cert, denied, 435 U.S. 1009 (1978); Silverman v. United States, 
556 F.2d 655, 658 (2d Cir.) (nothing improperly withheld from defendant; no evidence Government 
knowingly used perjured testimony), cert, denied, 434 U.S. 956 (1977).

948. 427 U.S. at 103; see United States v. Hedgeman, 564 F.2d 763, 766 (7th Cir. 1977) (no reasonable 
likelihood disclosure would affect judgment of jury; alleged perjurer was already substantially impeached 
and substantial proof of defendant’s guilt existed), cert, denied, 434 U.S. 1070 (1978).

This term the Ninth Circuit read Agurs narrowly and held that the “reasonable likelihood” standard 
applies only to perjury elicited during the trial itself and not to false statements made before a grand jury or 
to government agents. United States v. Brown, 562 F.2d 1144, 1150 & n.4 (9th Cir. 1977).

949. 427 U.S. at 106 (to be specific, request must provide prosecutor with notice of exactly what defense 
desires); United States v. DiCarlo, 575 F.2d 952, 959-60 (1st Cir. 1978) (requests for any rewards 
Government gave to witnesses specific), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); cf. Marzeno v. 
Gengler, 574 F.2d 730, 736 (3d Cir. 1978) (specific request standard applicable when confusion existed 
over whether or not request for local police report had been made).

950. 427 U.S. at 104-06; see Marzeno v. Gengler, 574 F.2d 730, 737-38 (3d Cir. 1978) (in view of other 
evidence impeaching witness’ credibility and independent evidence of defendant’s guilt, disclosure of 
additional impeaching information would not have affected outcome of trial); United States v. Weidman, 
572 F.2d 1199, 1205 (7th Cir. 1978) (new trial not required; possibility remote that undisclosed information 
could have affected outcome), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

Because Agurs contemplates that the undisclosed evidence will be used at a new trial, unavailability of 
the evidence for that purpose may influence the court’s determination of whether reversal is required. See 
Virgin Islands v. Testamark, 570 F.2d 1162, 1166-67 (3d Cir. 1978) (when negligent destruction of 
evidence made new trial impossible, court faced choice between dismissing charges and affirming 
conviction; reversal not required because nondisclosure harmless error); Moore v. Brierton, 560 F.2d 288, 
292 (7th Cir. 1977) (reversal not required when individual making allegedly exculpatory statements 
unlikely to testify at new trial), cert, denied, 434 U.S. 1088 (1978).

951. See Ostrer v. United States, 577 F.2d 782, 786 (2d Cir. 1978) (request for any material bearing 
adversely on character and reputation of named witness deemed general); United States v. Mackey, 571 
F.2d 376, 389 (7th Cir. 1977) (request for information relating to material inconsistencies between 
statements given by any person deemed general; specific request must at minimum focus on particular 
witness); Moore v. Brierton, 560 F.2d 288, 292 (7th Cir. 1977) (request for written statements in possession 
of prosecution and police taken from any witness subsequent to murder not specific), cert, denied, 434 U.S. 
1088 (1978).
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undisclosed evidence creates a reasonable doubt as to the defendant’s guilt^sz 
and nondisclosure has therefore deprived him of a fair trial.955

The government’s failure to take adequate steps to preserve evidence may, 
in some circumstances, constitute grounds for reversal.954 The circuits 
disagree, however, over whether a government agent’s rough interview notes 
are potential Brady material and therefore must be preserved. The Third and 
Ninth Circuits indicated this term that rough notes must be preserved so that 
the trial court can determine whether they should be made available under 
Brady.955 In United States v. Martin,956 however, the Fifth Circuit held that, at 
least when the interview is with the defendant, an agent’s rough notes are not 
Brady material in the absence of a showing that they contain evidence 
material to guilt or punishment.957

952. 427 U.S. at 112. Compare United States v. DiCarlo, 575 F.2d 952, 960 & n.8 (1st Cir. 1978) 
(undisclosed evidence concerning favorable treatment of witnesses would not have created reasonable 
doubt about defendant’s guilt), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978) and United States v. 
Hockridge, 573 F.2d 752, 760 (2d Cir. 1978) (defendant failed to show how disclosed evidence could have 
created reasonable doubt about his guilt; new trial not required), cert, denied, 41 U.S.L.W. 3221 (U.S. Oct. 
2, 1978) and United States v. Oliver, 570 F.2d 397, 402 (1st Cir. 1978) (in view of five persons’ testimony 
indicating defendant acted alone, undisclosed evidence that he acted with another would not have created 
reasonable doubt about guilt) and United States v. Bracy, 566 F.2d 649, 656 (9th Cir. 1977) (in light of 
other evidence, immediate disclosure of witness’ perjured grand jury testimony would not have created 
reasonable doubt about defendants’ guilt), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978) and United 
States v. Brown, 562 F.2d 1144, 1150-51 (9th Cir. 1977) (key witness extensively cross-examined and 
impeached; disclosure of witness’ perjury to grand jury and lies to investigative officers would have created 
no reasonable doubt as to defendants’ guilt) with Cannon v. Alabama, 558 F.2d 1211, 1216 & n.9 (5th Cir. 
1977) (reversal required when verdict of questionable validity and undisclosed evidence exculpating 
defendant of murder charge created reasonable doubt of guilt; defendant need not demonstrate that 
undisclosed information probably would have resulted in acquittal), cert, denied, 434 U.S. 1087 (1978).

953. 427 U.S. at 108. In all three Agurs situations, materiality must be adduced by evaluating all the 
evidence introduced at trial. Id. at 112. The Court in Agurs gave great deference to the trial court’s 
“thorough” and “reasonable” appraisal of the record. See id. at 114; United States v. Mackey, 571 F.2d 
376, 389 (7th Cir. 1978) (determination best made by district court judge; his conclusion that defendant not 
deprived of fair trial reasonable). The Court in Agurs did not articulate the standard to be applied in 
determining materiality when multiple nondisclosures, including those involving information in different 
Agurs categories, are alleged. See Marzeno v. Gengler, 574 F.2d 730, 736-37 (3d Cir. 1978) (because 
multiple nondisclosures not material even if weighed cumulatively under standard for specific request, not 
necessary to resolve gap left by Agurs).

954. Virgin Islands v. Testamark, 570 F.2d 1162, 1165 (3d Cir. 1978) (dictum) (defendant not denied 
due process when no reasonable possibility that negligently destroyed evidence would have affected 
outcome of case); cf. McDonald v. Illinois, 557 F.2d 596, 603 (7th Cir.) (constitutional error to refuse 
defense counsel’s request to photograph defendant immediately after arrest and possibly preserve 
exculpatory evidence), cert, denied, 434 U.S. 966 (1977).

955. See United States v. Shields, 571 F.2d 1115, 1119 (9th Cir. 1978) (although rough notes of 
interview with witnesses potentially discoverable and should be preserved, rule not applied retroactively in 
absence of specific demonstration that destruction resulted in prejudice); United States v. Vella, 562 F.2d 
275, 276 (3d Cir. 1977) (per curiam) (rough interview notes should be preserved; destruction of notes from 
interview with defendant harmless error in light of other evidence and good faith of officials), cert, denied, 
434 U.S. 1074 (1978).

956. 565 F.2d 362 (5th Cir. 1978).
957. Id. at 364 {Brady standard not met when notes material only for impeachment and no showing of 

bad faith). An agent’s rough notes may, however, be discoverable under the Jencks Act. See notes 988-89 
infra and accompanying text.
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When the defendant moves for a new trial958 because evidence has been 
wrongfully withheld by the prosecution, he need not make the usual showing 
that the newly discovered evidence probably would have resulted in his 
acquittal.959 The Third Circuit this term held that because written affidavits 
relating to the defendants’ Brady claims raised genuine issues of fact and were 
neither frivolous nor palpably incredible, the district court should have 
conducted an evidentiary hearing to determine materiality before ruling on 
the defendants’ motion for a new trial.960

Disclosure of Identity of Informants. In Roviaro v. United States96' the
Supreme Court recognized the Government’s privilege to protect the ano
nymity of informants in certain cases.962 This privilege is intended to promote 
more effective law enforcement by encouraging individuals to communicate 
their knowledge of crimes to the police.963 The privilege must yield, however, 
when disclosure is relevant and helpful to the defense or essential to a fair 
trial.964 The Roviaro Court stressed that the necessity of disclosure must be 
determined in each case by balancing the Government’s interest in protecting 
the free flow of information against the defendant’s right to prepare his 
defense.965 Because of the imprecision inherent in applying this balancing test, 
the trial court has considerable discretion in determining whether disclosure 
is appropriate,966 whether to hold an in camera hearing to determine if the

958. See Fed. R. Crim. P. 33 (governing motions for new trial).
959. United States v. Agurs, 427 U.S. 97, 111 (1976).
960. United States v. Dansker, 565 F.2d 1262, 1264 (3d Cir. 1977), cert, dismissed, 434 U.S. 1052 (1978).
961. 353 U.S. 53 (1957).
962. Id. at 59 (privilege of anonymity, often referred to as informant’s right, actually belongs to 

Government).
Witnesses who supply information only after being interviewed by government agents are not 

informants within the meaning of this rule. See United States v. Oliver, 570 F.2d 397, 401 (1st Cir. 1978) 
(witness not informant whose identity Government was required to disclose; information about robbery 
was given during interview with FBI).

963. 353 U.S. at 59. See generally 1 C. Wright, supra note 1, § 252, at 495-96 (presenting arguments for 
and against disclosure of informant’s identity).

964. 353 U.S. at 60-61 (informant only witness in position to amplify or contradict Government 
evidence and therefore testimony essential to defense and fair trial; disclosure required); see United States 
v. Morris, 568 F.2d 396, 400 (5th Cir. 1978) (even if informant’s testimony supports duress defense, not 
sufficient to counteract other Government evidence; disclosure not required); United States v. Estrella, 567 
F.2d 1151, 1153 (1st Cir. 1977) (informant not significant participant in criminal events, and evidentiary 
contribution marginal and cumulative only; disclosure not required); United States v. McManus, 560 F.2d 
747, 751 (6th Cir. 1977) (informant not direct participant in transaction, and convicting evidence secured 
personally by government agents; disclosure not required), cert, denied, 434 U.S. 1047 (1978).

965. 353 U.S. at 62; see United States v. Hansen, 569 F.2d 406, 411 (5th Cir. 1978) (informant’s 
anonymity essential to other ongoing investigations, and defendant failed to provide specific reasons for 
disclosure; nondisclosure justified); United States v. Scott, 555 F.2d 522, 529 (5th Cir.) (case not dependent 
upon secondhand accounts of illegal transactions between defendant and unidentified source; nondis
closure justified), cert, denied, 434 U.S. 985 (1977).

The rule in Roviaro has been characterized as “a constitutional common law rule governing 
accommodation of the informer’s privilege and a defendant’s due process-protected right to present an 
effective defense.” McAllister v. Brown, 555 F.2d 1277, 1279 n.l (5th Cir. 1977) (per curiam) (dictum).

966. See United States v. Kim, 577 F.2d 473, 479 (9th Cir. 1978) (no abuse of discretion to refuse to 
order disclosure of informant’s identity; defendant fully cross-examined FBI agent to whom police relayed 
informant’s information, and although rebuttal affidavits offered by defendant, if true, showed that police 
or agent may have been misled, probable cause not vitiated); United States v. Hyatt, 565 F.2d 229, 231 (2d 
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informant’s testimony might be useful to the defense,* 967 and at what stage of 
the proceedings disclosure should occur.968 Although the defendant bears the 
initial burden of pointing to concrete reasons why disclosure would benefit 
him,969 the Government bears the burden of overcoming this inference with 
evidence that the informant cannot supply relevant testimony.970

Cir. 1977) (no abuse of discretion to deny pretrial discovery of informant’s identity; not clear at that time 
that testimony relevant and helpful or essential to defense, defendant knew identity and perhaps 
whereabouts of informant, and informant’s identity disclosed at trial); United States v. Brown, 562 F.2d 
1144, 1149 (9th Cir. 1977) (no abuse of discretion to deny pretrial discovery; informant eventually testified 
at trial).

The court also has discretion whether to reveal apparently inculpatory testimony that might be helpful 
to the defense because it suggests the presence of “coaching” or reveals minor discrepancies in the 
Government’s case. United States v. Hemandez-Berceda, 572 F.2d 680, 682-83 (9th Cir. 1978).

967. United States v. Alexander, 559 F.2d 1339, 1344 (5th Cir. 1977) (court need not hold in camera 
hearing whenever disclosure of informant’s identity sought; defendants failed to request hearing and court 
not required to order one sua sponte), cert, denied, 434 U.S. 1078 (1978); see United States v. Hansen, 569 
F.2d 406, 410-11 (5th Cir. 1978) (court’s failure to require presence of informant at in camera hearing not 
error in light of court’s discretion in this regard and defendant’s failure to show specific need for disclosure 
of identity); Sandoval v. Aaron, 562 F.2d 13, 14-15 (10th Cir. 1977) (per curiam) (in camera state court 
hearing held in absence of defendant or counsel to determine whether to disclose informant’s identity did 
not violate fourth, sixth, or fourteenth amendments); United States v. McManus, 560 F.2d 747, 751 (6th 
Cir. 1977) (court may require Government at in camera hearing to overcome evidence suggesting 
reasonable probability that informer’s testimony relevant to defense), cert, denied, 434 U.S. 1047 (1978).

968. See United States v. Hyatt, 565 F.2d 229, 231 (2d Cir. 1977) (no abuse of discretion to refuse 
pretrial disclosure of informant’s identity but to grant disclosure during trial); United States v. Brown, 562 
F.2d 1144, 1149 (9th Cir. 1977) (because court probably justified in refusing any disclosure of informant’s 
identity, no abuse of discretion to refuse to compel disclosure until informant testified at trial); cf. United 
States v. Tate, 554 F.2d 1341, 1343 (5th Cir. 1977) (no breach of fairness to withhold informant’s identity 
until defendant testified; Government not required to produce informant at particular time defendant 
chooses).

969. See United States v. Kim, 577 F.2d 473, 478-79 (9th Cir. 1978) (burden not met merely by raising 
suspicion that informant might be helpful); United States v. Hansen, 569 F.2d 406, 411 (5th Cir. 1978) 
(defendant failed to provide trial court with specific reasons why disclosure of informant’s identity helpful; 
disclosure not required); United States v. Davis, 557 F.2d 1239, 1248-49 (8th Cir.) (defendant requested 
informant’s identity only to attack affidavit supporting search warrant and failed to indicate how 
informant’s testimony could establish innocence; disclosure not required), cert, denied, 434 U.S. 971 
(1977).

970. See United States v. McManus, 560 F.2d 747, 751 (6th Cir. 1977) (informant’s identity withheld 
after Government overcame reasonable probability that testimony would be helpful to defense), cert. 
denied, 434 U.S. 1047 (1978).

971. See United States v. Alonzo, 571 F.2d 1384, 1387 (5th Cir. 1978) (informant only viewed 
transaction and did not participate; disclosure not required); United States v. Morris, 568 F.2d 396, 400 
(5th Cir. 1978) (informant observed only less essential part of defendant’s illegal activities; disclosure not 
required); United States v. Estrella, 567 F.2d 1 151, 1 152-53 (1st Cir. 1977) (informant arranged and 
witnessed transaction between accomplice and agent but never dealt directly with defendant; disclosure not 
required); Simpson v. Kreiger, 565 F.2d 390, 391-92 (6th Cir. 1977) (informant’s tip precipitated 
investigation, but no indication informant participated in or witnessed offense charged; disclosure not 
required), cert, denied, 435 U.S. 946 (1978); United States v. McManus, 560 F.2d 747, 749, 751 (6th Cir. 
1977) (informant introduced agent to defendant’s middleman but was not direct participant in drug 
transaction; disclosure not required), cert, denied, 434 U.S. 1047 (1978); United States v. Alexander, 559 
F.2d 1339, 1344 (5th Cir. 1977) (informant’s tip corroborated by substantial government information in 
order to establish probable cause; disclosure not required), cert, denied, 434 U.S. 1078 (1978); United States 
v. Gonzalez, 555 F.2d 308, 314 (2d Cir. 1977) (informant did not arrange, participate in, or witness 

Disclosure is generally not required when the informant was a mere tipster, 
played only a small role in the offenses charged, or is for any other reason 
unlikely to make a material contribution.971 When the informant is substan
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tially involved in the alleged criminal transaction disclosure is generally 
required,972 but even then the Government does not guarantee the informant’s 
presence at trial and has no duty to produce him.973 When disclosure is 
necessary, the Government must exercise due diligence in supplying the 
informant’s name and available information about his whereabouts,974 and 
must reasonably cooperate in securing the informant’s appearance at trial.975 
When the defendant knows the informant’s identity, he may not claim that 
the Government’s refusal to confirm the identity denied him a fair trial.9™

transaction, and defendant knew informant’s identity and address; disclosure not required); United States 
v. Dyba, 554 F.2d 417, 422 (10th Cir.) (Government’s case not dependent upon witness’ testimony that 
could allegedly be discredited by informant; disclosure not required), cert, denied, 434 U.S. 830 (1977).

972. See Roviaro v. United States, 353 U.S. 53, 64-65 (1957) (because informant only other participant 
in criminal transaction, failure to disclose identity reversible error).

973. United States v. Turbide, 558 F.2d 1053, 1060, 1061 (2d Cir.) (dictum), cert, denied, 434 U.S. 934 
(1977). But see United States v. Rosario, 327 F.2d 561, 564 (2d Cir. 1964) (dictum) (case may occur in 
which Government must disclose identity and produce informant).

974. See United States v. Houghton, 554 F.2d 1219, 1224 (1st Cir.) (Government exercised due diligence 
despite two-day delay in communicating correct names and addresses of informants), cert, denied, 434 U.S. 
851 (1977).

975. United States v. Turbide, 558 F.2d 1053, 1060 (2d Cir. 1977) (dictum), cert, denied, 434 U.S. 934 
(1977). The Government may not deliberately make the informant unavailable for trial. See Lockett v. 
Blackburn, 571 F.2d 309, 313 n.5 (5th Cir. 1978) (no reason to withhold informants from trial when names 
of informants mentioned in local news media prior to trial).

976. See United States v. Brown, 562 F.2d 1144, 1148 (9th Cir. 1977) (defendant knew informant’s 
identity and probably knew address, and informant testified at trial); United States v. Gonzalez, 555 F.2d 
308, 314 (2d Cir. 1977) (defendants knew identity and address of suspected informant, and had opportunity 
to subpoena him as witness).

977. 18 U.S.C. § 3500 (1976).
978. Id. § 3500(a); see United States v. Murphy, 569 F.2d 771, 773-74 (3d Cir.) (defendant’s motion to 

compel disclosure of witness’ earlier statement after testimony at pretrial suppression hearing properly 
denied), cert, denied, 435 U.S. 955 (1978).

The court may order disclosure before the witness testifies at trial, but it is within the court’s discretion 
to refuse to apply sanctions if the Government fails to comply with such an order. See United States v. 
Bullock, 551 F.2d 1377, 1384 (5th Cir. 1977) (court’s refusal to sanction Government for noncompliance 
with pretrial discovery order concerning Jencks Act material proper).

979. 18 U.S.C. § 3500(b) (1976); see United States v. Mackey, 571 F.2d 376, 389 (7th Cir. 1978) (Jencks 
Act not violated by failure to compel production of interview memoranda relating only indirectly to 
witness’ testimony).

The statute does not apply to documents useful in attacking the credibility of a witness if they are 
unrelated to his trial testimony. 2 C. Wright, supra note 1, § 417, at 210-11.

980. 353 U.S. 657 (1957).
981. Id. at 666-68.

Disclosure Under the Jencks Act. The Jencks Act977 allows the
Government to refuse to disclose any statement made by a Government 
witness, other than the defendant, until the witness has testified on direct 
examination at trial.978 At that time, the defendant may make a formal motion 
and the court must then order the production of any statement in the 
Government’s possession made by the witness which relates to his testimo
ny.979 The statute was enacted in response to Jencks v. United States,980 which 
held that a federal defendant is entitled to inspect prior statements of 
Government witnesses without first showing that they are inconsistent with 
the witnesses’ testimony at trial.981 The Act was intended to prevent 
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misinterpretations of Jencks and thus to protect Government evidence from 
unwarranted disclosure.982 It is the exclusive avenue available to obtain 
statements made by a Government witness to an agent of the government,983 
and has been held to apply only to statements possessed by prosecutorial 
agencies.984

A “statement” is defined in the Act as a written statement signed, adopted, 
or approved by a witness,985 any recording, or transcription thereof, which is a 
substantially verbatim recital of a witness’ oral statement and was made 
contemporaneously with the statement,986 or any relevant recorded statement 
of a witness to a grand jury.987 A government agent’s rough notes, made in the 
course of an interview with a Government witness, are not producible under 
the Act as a prior statement of the witness unless the notes have been 
approved or affirmed by that person.988 There is, however, disagreement 
among the circuits over whether a government agent’s notes made during the

982. Goldberg v. United States, 425 U.S. 94, 104-05 (1976) (Congress was concerned that misinterpreta
tion of Jencks would permit defendants to “rove at will through Government files”); United States v. Pope, 
574 F.2d 320, 324 (6th Cir.) (Jencks Act ensures against exposure of Government files to “fishing 
expeditions”), cert, denied, 98 S. Ct. 2856 (1978).

983. Palermo v. United States, 360 U.S. 343, 351 (1959) (agent’s selective summary of conversation with 
witness not statement within meaning of Jencks Act and thus not discoverable); United States v. Carrillo, 
561 F.2d 1 125, 1 128 (5th Cir. 1977) (tax returns not statements within meaning of Jencks Act, and thus not 
discoverable, unless substantially verbatim recitals).

984. See United States v. Trevino, 556 F.2d 1265, 1271 (5th Cir. 1977) (presentence report held by 
witness’ probation officer not subject to disclosure under Jencks Act); cf. United States v. Weidman, 572 
F.2d 1199, 1207 (7th Cir. 1978) (even if Jencks Act required production of statement in possession of 
NLRB, which is unlikely, failure to produce not prejudicial error), cert, denied, 47 U.S.L.W. 3221 (U.S. 
Oct. 2, 1978).

985. 18 U.S.C. § 3500(e)(1) (1976); see United States v. Judon, 567 F.2d 1289, 1292 (5th Cir. 1978) 
(general approval of substance of notes not sufficient; witness may sign or adopt statement only after 
reading it or having it read to him); United States v. Larson, 555 F.2d 673, 676-77 (8th Cir. 1977) (FBI 
report authored by agent and unsigned by witness not producible under Jencks Act).

986. 18 U.S.C. § 3500(e)(2) (1976); see United States v. Anthony, 565 F.2d 533, 537 (8th Cir. 1977) 
(questionable whether letter written by narcotics agent following debriefing of informant constitutes 
substantially verbatim recital of informant’s comments; even if so, Government’s failure to produce 
harmless error), cert, denied, 434 U.S. 1079 (1978); United States v. Carrillo, 561 F.2d 1125, 1128-29 (5th 
Cir. 1977) (trial court’s conclusion that witnesses’ tax returns not substantially verbatim recitals, and thus 
not statements under Act, not clearly erroneous); United States v. Hodges, 556 F.2d 366, 368 (5th Cir. 
1977) (trial court’s conclusion that reports made by FBI agents from memory some days after interviews 
with witnesses not substantially verbatim recitals upheld), cert, denied, 434 U.S. 1016 (1978).

987. 18 U.S.C. § 3500(e)(3) (1976); see United States v. Kim, 577 F.2d 473, 478 (9th Cir. 1978) 
(Government fulfilled obligation by furnishing witnesses’ grand jury testimony voluntarily; unnecessary to 
produce transcript of entire grand jury proceeding); United States v. Rivero, 554 F.2d 213, 215 (5th Cir. 
1977) (undisclosed grand jury statement largely duplicated statement defendant already possessed, and 
defendant’s attorney obtained same information by cross-examination; failure to disclose harmless error).

988. See United States v. Gates, 557 F.2d 1086, 1089 (5th Cir. 1977) (rough notes not Jencks Act 
statement unless shown to and affirmed by witness; permissible to destroy notes once final statement 
prepared), cert, denied, 434 U.S. 1017 (1978); United States v. Hodges, 556 F.2d 366, 368 (Sth Cir. 1977) 
(investigator’s interview notes not within Act if they contain only occasional verbatim recitation of witness’ 
phrases and are not adopted by witness), cert, denied, 434 U.S. 1016 (1978); cf. United States v. Carrillo, 
561 F.2d 1125, 1129 (5th Cir. 1977) (tape recording of witness’ comments, from which affidavits and 
reports prepared, constitute rough notes in course of investigation and need not be preserved for Jencks Act 
disclosure).
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course of an investigation must be preserved for production under the Act as 
prior statements of that agent in the event that he should later testify.989

If the Government claims that requested material contains information 
unrelated to the subject matter of the witness’ testimony, the trial court must 
inspect the material in camera and excise nondiscoverable portions.990 The 
trial court’s factual determination whether a requested item falls within the 
Act’s definition of a statement will be overturned only if it is clearly 
erroneous.991 This term in United States v. Judon992 the Fifth Circuit held that 
when in camera inspection of an interview report will not indicate whether it 
is a substantially verbatim recording of a witness’ oral statement, the trial 
court must hold an evidentiary hearing on this issue.993 The court also held 
that no hearing is required to determine whether the report is a written 
statement when nothing in the witness’ testimony or the requested document 
suggests it was adopted or approved by the witness.994 If the court directs 
production of a witness’ statement and the Government elects not to comply 
with the order, the witness’ testimony must be stricken from the record, 
unless the court determines that the interests of justice require that a mistrial 
be declared.995 Nondisclosure is likely to be viewed as harmless error, 
however, especially when the undisclosed material is obtainable in some other 
fashion or when the evidence against the defendant is overwhelming.996

989. Compare United States v. Martin, 565 F.2d 362, 363 (5th Cir. 1978) (good faith destruction of 
interview notes pursuant to customary agency procedure after preparation of report therefrom does not 
violate Act) and United States v. Mase, 556 F.2d 671, 676 (2d Cir. 1977) (although preferable for FBI to 
retain rough notes of investigation, good faith destruction by agents who later testify does not violate Act), 
cert, denied, 435 U.S. 916 (1978) and United States v. Dupree, 553 F.2d 1189, 1191 (8th Cir.) (without 
showing of prejudice, undesirable to reconsider prior holding that agent’s investigative notes and logs not 
discoverable under Jencks Act), cert, denied, 434 U.S. 986 (1977) with United States v. Indian Boy X, 565 
F.2d 585, 593 (9th Cir. 1977) (holding in earlier case requiring FBI to preserve notes pending judicial 
determination of discoverability under Jencks Act prospective only), cert, denied, 41 U.S.L.W. 3223 (U.S. 
Oct. 2, 1978) and United States v. Vella, 562 F.2d 275, 276 (3d Cir. 1977) (per curiam) (rough interview 
notes of FBI agents should have been preserved and presented to trial court for determination whether 
producible under Jencks Act; conviction affirmed because destruction in good faith and nondisclosure 
harmless error), cert, denied, 434 U.S. 1074 (1978). The circuits also disagree over whether a government 
agent’s rough notes are discoverable as Brady material. See notes 955-57 supra and accompanying text.

990. 18 U.S.C. § 3500(c) (1976); see United States v. Warme, 572 F.2d 57, 62 n.6 (2d Cir.) (within trial 
court’s discretion to determine after in camera inspection whether requested materials producible under 
Jencks Act), cert, denied, 435 U.S. 1011 (1978).

991. See United States v. Carrillo, 561 F.2d 1125, 1128-29 (5th Cir. 1977) (not clearly erroneous for trial 
court to find witnesses’ tax returns not substantially verbatim recitals); United States v. Hodges, 556 F.2d 
366, 368 (5th Cir. 1977) (not clearly erroneous for trial court to find agents’ interview reports not 
substantially verbatim recitals), cert, denied, 434 U.S. 1016 (1978).

992. 567 F.2d 1289 (5th Cir. 1978).
993. Id. at 1292-93.
994. Id. at 1292.
995. 18 U.S.C. § 3500(d) (1976); see United States v. Well, 572 F.2d 1383, 1384 (9th Cir. 1978) (per 

curiam) (erasure of tape containing witness’ testimony and Government’s inability to produce it violated 
Jencks Act; suppression of testimony proper without showing of prejudice). But cf. United States v. Pope, 
574 F.2d 320, 327 (6th Cir.) (inadvertent nondisclosure by Government remedied by allowing recall of 
witness; statutory sanctions inapplicable), cert, denied, 98 S. Ct. 2856 (1978); United States v. Finnegan, 
568 F.2d 637, 642 (9th Cir. 1977) (court’s refusal to apply sanctions proper and within its discretion; 
although Government unable to produce unintentionally lost documents, defendant able to cross-examine 
witness effectively).

996. See, e.g., United States v. Pope, 574 F.2d 320, 326-27 (6th Cir.) (Government’s inadvertent failure
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MOTION FOR CONTINUANCE

A party may move for a continuance in order to gain time to prepare for 
trial,997 to locate or produce unavailable witnesses,998 to allow prejudicial 
pretrial publicity to subside,999 or to allow time for an ailing defendant or

to furnish Jencks Act materials in timely manner harmless error; court later permitted cross-examination 
of witness on basis of improperly withheld statement), cert, denied, 98 S. Ct. 2856 (1978); United States v. 
Weidman, 572 F.2d 1199, 1207-08 (7th Cir. 1978) (any violation of Jencks Act not prejudicial enough to 
require new trial; withheld statement of marginal value to defendant’s effort to impeach witness and 
witness’ testimony not integral part of Government’s case), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 
1978); United States v. Kilrain, 566 F.2d 979, 985 (5th Cir. 1978) (failure to disclose interview notes or 
furnish Jencks materials when promised harmless error; proof of defendant’s guilt especially strong), cert, 
denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Anthony, 565 F.2d 533, 537 (8th Cir. 1977) 
(failure to furnish Jencks statement harmless error; substantially same information contained in disclosed 
grand jury transcript and defense able to discredit witness during cross-examination), cert, denied, 434 U.S. 
1079 (1978); United States v. Vella, 562 F.2d 275, 276 (3d Cir. 1977) (per curiam) (destruction of interview 
notes harmless error in light of other evidence against defendant), cert, denied, 434 U.S. 1074 (1978); 
United States v. Harris, 560 F.2d 148, 149 (3d Cir.) (per curiam) (when defendant denied making any 
statement, Government’s inability to produce rough notes of interview harmless error), cert, denied, 434 
U.S. 986 (1977); United States v. Rivero, 554 F.2d 213, 215 (5th Cir. 1977) (failure to disclose grand jury 
testimony did not affect outcome of trial or handicap defendant; material largely duplicated information 
defendant obtained on cross-examination and defense able to cast doubt on witnesses’ credibility); cf. 
United States v. Beasley, 563 F.2d 1225, 1226 (5th Cir. 1977) (per curiam) (because of substantial 
allegation of Jencks Act violation at defendant’s trial, district court must hold hearing to determine 
whether tape of statement by Government witness discoverable and if so, what effect it might have on 
conduct of trial).

997. Because a trial court’s decision granting or denying a continuance will be reversed only for abuse of 
discretion, courts this term largely upheld denials of continuances sought to increase trial preparation time. 
See United States v. Ready, 574 F.2d 1009, 1014-15 (10th Cir. 1978) (continuance sought to prepare for 
trial and to analyze new documents denied because counsel had two weeks to prepare and obtained 
requested documents six days before trial); United States v. Young, 573 F.2d 1137, 1140 (9th Cir. 1978) 
(continuance to prepare cross-examination of key witness denied because defendant had substance of 
testimony before trial and witness subject to recall); United States v. Miller, 573 F.2d 388, 391-92 (7th Cir. 
1978) (continuance denied, even though attorney assigned to case two days before trial, because 
defendant’s original attorney remained in case and adequate defense offered); United States v. Herbst, 565 
F.2d 638, 644 (10th Cir. 1977) (continuance denied because previous continuances had afforded defendant 
six additional months to prepare). But see White v. Estelle, 566 F.2d 500, 503-04 (5th Cir. 1978) (when 
counsel had no notice that case would be called two days after defendant retained him, error to deny 
motion for continuance).

998. See generally Leino v. United States, 338 F.2d 154, 156(10thCir. 1964)(when continuance sought 
to obtain witnesses, accused must show who they are, what their testimony will be, that testimony will be 
competent and relevant, that witnesses can probably be obtained if continuance is granted, and that due 
diligence has been used to obtain their attendance at trial). No challenge to a denial of a continuance 
requested on this ground succeeded this term. See United States v. Hoyos, 573 F.2d 1111, 1114 (9th Cir. 
1978) (continuance sought to secure fugitive witness; denial upheld because defendant made no showing he 
could locate witness); United States v. Hernandez-Berceda, 572 F.2d 680, 682 (9th Cir. 1978) (continuance 
denied because no showing that coindictee would testify or that testimony would be favorable); United 
States v. Basile, 569 F.2d 1053, 1058 (9th Cir. 1978) (continuance denied because substance of testimony of 
unavailable witness provided by another witness and defendant offered no basis for claim that unavailable 
witness had other exculpatory information), cert, denied, 98 S. Ct. 2268 (1978); United States v. Little, 567 
F.2d 346, 349 (8th Cir. 1977) (continuance denied because no showing that witness’ testimony necessary 
and no effort made by defendants to find out if witness would testify), cert, denied, 435 U.S. 969 (1978); 
United States v. Hegwood, 562 F.2d 946, 954 (5th Cir. 1977) (continuance sought to locate potential alibi 
witness denied because no showing that witness would have provided alibi), cert, denied, 434 U.S. 1079 
(1978).

999. See generally Sheppard v. Maxwell, 384 U.S. 333, 362-63 (1966). Continuances for this purpose, 
however, are not favored by the courts. See Rollins v. Wyrick, 574 F.2d 420, 422-23 (8th Cir. 1978) (fact 
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attorney to recover.* 1000 The decision to grant or deny a motion for continu
ance is within the trial judge’s discretion.1001 In deciding such motions, courts 
this term have considered the movant’s efforts to resolve the problem without 
a continuance,1002 the timeliness of the motion,1003 the complexity of the 
case,1004 the conduct of the opposing party,1005 and whether the continuance 
would serve its intended purpose.1006

that referendum on controversial housing ordinance that defendant publicly supported was set on same 
date as defendant’s drug trial did not necessitate continuance by reason of pretrial publicity because 
defendant was not participant in controversy; substantial newspaper coverage of defendant’s arrest and 
expulsion from law school not grounds for continuance because events occurred one year beofre trial and 
articles did not comment on defendant’s guilt or innocence); C. Wright, supra note 1, § 832 n.16 (1969 & 
Supp. 1977).

1000. See United States v. Toliver, 541 F.2d 958, 964-66 (2d Cir. 1976) (denial of continuance during 
defendant’s illness violated due process and right to confront witnesses but deemed harmless error because 
defendant’s case not prejudiced by her absence); United States v. Ruiz, 533 F.2d 939, 940 (5th Cir. 1976) 
(per curiam) (no abuse of discretion to deny continuance when defendant’s attorney claimed to be in 
“emotional shambles,” because defendant had been aware of attorney’s problems and in any event received 
effective representation).

1001. Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (power to grant continuance within discretion of trial 
judge and exercise of power will not be set aside unless discretion abused); see United States v. Little, 567 
F.2d 346, 348-49 (8th Cir. 1977) (same), cert, denied, 435 U.S. 969 (1978); United States v. Hegwood, 562 
F.2d 946, 954 (5th Cir. 1977) (same), cert, denied, 434 U.S. 1079 (1978); United States v. Olivas, 558 F.2d 
1366, 1367 (10th Cir.) (same), cert, denied, 434 U.S. 866 (1977).

1002. See United States v. Little, 567 F.2d 346, 349 (8th Cir. 1977) (no abuse of discretion to deny 
continuance, because defendant had interviewed witness during four-year period since indictment), cert, 
denied,435 U.S. 969 (1978).

1003. See United States v. Jones, 564 F.2d 1315, 1316 (9th Cir. 1977) (per curiam) (no abuse of 
discretion to deny continuance when Government made motion on date set for trial and could have done so 
earlier).

1004. See United States v. Walker, 559 F.2d 365, 370-71 (5th Cir. 1977) (denial of continuance upheld 
although transcript received one day before new trial because same attorney as first trial and case not 
complex).

1005. See United States v. Little, 567 F.2d 346, 348 (8th Cir. 1977) (dictum) (court may consider 
whether opponent has been uncooperative or tardy in furnishing material that movant has right to 
discover), cert, denied, 435 U.S. 969 (1978); United States v. Barker, 553 F.2d 1013, 1023 (6th Cir. 1977) 
(when Government made no attempt to fulfill agreement to serve defendants’ subpoenas on FBI witnesses, 
continuance should have been granted so Government could undertake to secure witnesses’ presence).

1006. See United States v. Hoyos, 573 F.2d 1111, 1114 (9th Cir. 1978) (denial of continuance proper 
because defendant failed to demonstrate he could produce fugitive witness if continuance granted); United 
States v. Hernandez-Berceda, 572 F.2d 680, 682 (9th Cir. 1978) (denial of continuance proper because 
defendant failed to show that witness would testify); United States v. Little, 567 F.2d 346, 349 (8th Cir. 
1977) (continuance properly denied when ill witness’ testimony not shown to be necessary), cert, denied, 
435 U.S. 969 (1978).

1007 United States v. Collins, 435 F.2d 698, 699 (7th Cir. 1970); see, e.g.. White v. Estelle, 566 F.2d 500, 
503 (5th Cir. 1978) (denial of continuance constituted abuse of discretion resulting in manifest injustice 
because attorney justifiably believed that different case would be tried); United States v. Irwin, 561 F.2d 
198, 200-01 (10th Cir. 1977) (denial of continuance to examine jury selection materials affirmed because 
defendant failed to make clear showing that court’s ruling constituted abuse of discretion and resulted in 
manifest injustice), cert, denied, 434 U.S. 1012 (1978); United States v. Olivas, 558 F.2d 1366, 1367-68 
(10th Cir.) (33 days to prepare for routine narcotics trial with no complex factual problems; trial court’s 
exercise of discretion in denying continuance will not disturbed on appeal because no clear showing of 
abuse resulting in manifest injustice), cert, denied, 434 U.S. 866 (1977).

A trial court’s decision to deny a continuance may be reversed for abuse of 
discretion resulting in manifest injustice.1007 The reviewing court must 
evaluate the circumstances as they existed when the motion was made to
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determine whether the refusal to grant a continuance was a denial of due 
process.1008

1008. Ungar v. Sarafite, 376 U.S. 575, 589 (1964).
1009. 566 F.2d 500 (5th Cir. 1978).
1010. Id. at 503-04.
1011. See id. at 503.
1012. Id. at 504. In contrast, in United States v. Riebold the Tenth Circuit found no due process 

violation in the denial of a continuance sought to provide new counsel more time to prepare, because the 
case was not complex and defendant had enough time to frame an adequate defense. 557 F.2d 697, 702 
(10th Cir.), cert, denied, 434 U.S. 860 (1977). The court likewise rejected the defendant’s ineffective 
assistance of counsel claim, because he made no showing that substituted counsel had not presented a 
capable defense. Id. at 702-03.

1013. 569 F.2d 1318 (5th Cir. 1978).
1014. Id. at 1327-28.
1015. Id. at 1326. See also Lockett v. Blackburn, 571 F.2d 309, 312-14 (5th Cir. 1978) (denial of 

procedurally defective continuance motion, although proper under state law, no bar to filing of habeas 
petition predicated on constitutional violation; state’s concealment of witness presented possible due 
process violation that would ripen into constitutional error upon showing of reasonable likelihood that 
witness’ testimony could have affected verdict).

1016. U.S. Const, amend. V (“No person shall... be deprived of life, liberty, or property without due 
process of law . . . .”).

1017. See United States v. Marion, 404 U.S. 307, 324 (1971) (due process clause may protect against 
delays engineered to gain tactical advantage that results in actual prejudice to defendant). Statutes of 
limitations provide the primary protection against preaccusation delay. See id. at 322-23 (dictum).

This term in White v. Estelle1009 the Fifth Circuit held that due process was 
violated when a visiting judge refused a defendant’s continuance request and 
required the newly retained attorney representing the defendant in two 
prosecutions to present the case he had not yet prepared.1010 Because docket 
sheet errors were responsible for the judge’s confusion over the two cases, the 
court was reluctant to find an abuse of discretion.1011 It nevertheless found the 
denial improper because manifest injustice resulted when counsel was forced 
to present a defense in a wholly unfamiliar case.1012 Similarly, the Fifth 
Circuit found that the denial of a continuance in Gandy v. Alabama1013 
violated due process when defense counsel stated that unless a continuance 
were granted he would not be able to represent defendant at trial because of a 
conflicting civil trial.1014 The court stated that the proper approach would 
have been for the trial court to grant the continuance or to otherwise ensure 
counsel’s presence at the defendant’s trial.1015

SPEEDY TRIAL

The speedy disposition of criminal charges against a defendant is guaran
teed by numerous statutes and by the fifth and sixth amendments to the 
Constitution. The due process clause of the fifth amendment1016 as well as 
statutes of limitations protect against unnecessary preaccusation delay.1017 
Challenges to postaccusation delay may be based on the speedy trial clause of 
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the sixth amendment,1018 rules 48(b)1019 and 50(b)1020 of the Federal Rules of 
Criminal Procedure, and on the Speedy Trial Act of 1974.1021 The speedy trial 
guarantee also protects against delays in sentencing.1022

Because the sixth amendment protections extend only to an “accused,” 
selection of the proper remedy for delay can be made only after a determina
tion whether the delay occurred before or after the defendant became an 
accused.1023 An individual becomes an accused for sixth amendment purposes 
when arrested or named in an indictment or information.1024

Preaccusation Delay. Although statutes of limitations provide the
primary protection against unreasonable delay in the institution of criminal 
proceedings,1025 the Supreme Court in United States v. Marion1026 implied that 
the due process clause of the fifth amendment may require dismissal of 
charges if an intentional delay by the Government, designed to gain a tactical 
advantage, actually prejudices the defendant.1027 Last Term in United States v.

1018. See U.S. Const, amend. VI (“In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial . . . .”). The right to a speedy trial is fundamental and therefore applies to the 
states through the fourteenth amendment. Klopfer v. North Carolina, 386 U.S. 213, 223 (1967).

1019. Fed. R. Crim. P. 48(b) (court may dismiss for unnecessary delay in presenting charge to grand 
jury, in filing information against defendant who has been held to answer in district court, or in bringing 
defendant to trial); see United States v. Marion, 404 U.S. 307, 319 (1971) (rule 48(b) limited to postarrest 
situations); United States v. Juarez, 561 F.2d 65, 68 (7th Cir. 1977) (same); United States v. Brand, 556 
F.2d 1312, 1315 (5th Cir. 1977) (rule 48(b) applies to preindictment delay after defendant held to answer in 
district court; state arrest did not trigger rule because it did not require defendant to answer to federal 
district court), cert, denied, 434 U.S. 1063 (1978).

1020. Fed. R. Crim. P. 50(b) (district courts must prepare plans for prompt disposition of criminal 
cases).

1021. 18 U.S.C. §§ 3161-3174 (1976); see notes 1079-1120 infra and accompanying text. See generally 
Black,The Speedy Trial Act—Justice on the Assembly Line, 8 St. Mary’s L.J. 225 (1976).

1022. Pallard v. United States, 352 U.S. 354, 361 (1957); see United States v. Howard, 566 F.2d 535, 536 
(5th Cir. 1978) (per curiam) (although speedy trial clause protects against sentencing delays, imposition of 
prison term after revocation of probation not a delayed sentence prohibited by sixth amendment). The 
Fifth Circuit recently expressed doubt that the period between issuance of an appellate resentencing 
mandate and resentencing is protected by the speedy trial guarantee but nonetheless, the court applied the 
test set out in Barker v. Wingo and found no violation. Gable v. Massey, 566 F.2d 459, 462 (5th Cir.) 
(dictum), cert, denied, 435 U.S. 975 (1978); see Barker v. Wingo, 407 U.S. 514 (1973); notes 1046-68 infra 
and accompanying text.

1023. United States v. Lovasco, 431 U.S. 783, 788-89(1977).
1024. United States v. Marion, 404 U.S. 307, 320 (1971); see United States v. Matlock, 558 F.2d 1328, 

1329-30 (8th Cir.) (investigative efforts resulting in provision of handwriting exemplar not “accusation” for 
sixth amendment purposes), cert, denied, 434 U.S. 872 (1977); United States v. Manetta, 551 F.2d 1352, 
1353-54 (5th Cir. 1977) (defendant’s segregation from other prisoners and confinement in prison 
psychiatric ward not accusation).

1025. See United States v. Marion, 404 U.S. 307, 322 (1971). Rule 48(b) of the Federal Rules of 
Criminal Procedure provides the defendant with statutory protection against delay following arrest but 
before indictment. Fed. R. Crim. P. 48(b) (court may dismiss for unnecessary delay in presenting charge 
to grand jury or in filing information against defendant who has been held to answer to district court); see 
United States v. Brand, 556 F.2d 1312, 1315 (5th Cir. 1977) (dismissal not required under rule 48(b) when 
federal indictment occurred 20 months after defendant’s arrest by state officials, because no federal arrest 
and indictment timely filed), cert, denied, 434 U.S. 1063 (1978).

1026. 404 U.S. 307 (1971).
1027. Id. at 324-26. In Marion the Government conceded that due process would require dismissal if 

preindictment delay caused substantial prejudice and was an intentional device to gain a tactical advantage. 
Id. at 324-25. In addition, though the Court found it unnecessary to decide when and in what 
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LovascoW2s the Supreme Court resolved the disagreement among the circuits 
applying Marion about whether both deliberate delay and substantial preju
dice must be shown to establish a due process violation.* 1028 1029 In holding that 
prejudice is necessary to but not dispositive of a due process challenge,1030 the 
Court did not indicate the circumstances in which prejudicial preaccusation 
delay would require dismissal1031 but instead stated that lower courts should 
balance the degree of prejudice to the defendant against the reasons for delay 
given by the prosecution.1032 In utilizing Lovasco's balancing approach, courts 
this term generally required the defendant to show both substantial preju
dice1033 and tactical or otherwise unreasonable delay.1034 One court expressly 
refused to consider the defendant’s preaccusation delay arguments without a 
threshold showing of prejudice.1035

circumstances dismissal would be required, it accepted the Government’s concession by negative 
implication, stating that its holding for the Government was based on the fact that “[n]o actual prejudice to 
the conduct of the defense is alleged or proved, and there is no showing that the Government intentionally 
delayed to gain some tactical advantage over appellees or to harass them.” Id. at 325. The Court went on to 
hold that the defendant had failed to demonstrate actual prejudice. Id. at 326.

1028. 431 U.S. 783 (1977).
1029. See Circuits Note: 1976-1977 Term, supra note 1, at 421 n.1108 (citing cases demonstrating 

disagreement among circuits in applying Marion).
1030. 431 U.S. at 790.
1031. Citing Government interests such as the need to investigate a case thoroughly and to allocate 

prosecutorial resources flexibly, the Court stated that the Government is not required to initiate 
prosecution whenever it has probable cause to believe the defendant committed the crime or whenever it 
has proof beyond a reasonable doubt. Id. at 791-95; see United States v. King, 560 F.2d 122, 129-30 (2d 
Cir.) (no due process violation when Government started formal investigation nearly two years after it 
obtained information sufficient to establish probable cause), cert, denied, 434 U.S. 925 (1977). The Fifth 
Circuit has interpreted Lovasco to permit the Government to delay prosecution until it is satisfied that it 
can prove guilt beyond a reasonable doubt. See United States v. Gray, 565 F.2d 881, 892 (5th Cir.) 
(dictum), cert, denied, 435 U.S. 955 (1978).

1032. See 431 U.S. at 790.
1033. When referring to the showing of prejudice necessary to support a due process violation, the 

courts have used terms such as “actual” or “substantial,” without apparent distinction. See generally cases 
cited at note 1036 infra.

1034. See, e.g., Arnold v. McCarthy, 566 F.2d 1377, 1383-85 (9th Cir. 1978) (due process not violated 
because delay justifiable and defendants failed to show substantial prejudice); United States v. Gray, 565 
F.2d 881, 892 (5th Cir.) (same), cert, denied, 435 U.S. 955 (1978); United States v. Partyka, 561 F.2d 118, 
122-23 (8th Cir. 1977) (same), cert, denied, 434 U.S. 1037 (1978); United States v. Juarez, 561 F.2d 65, 68- 
69 (7th Cir. 1977) (same); United States v. Bürsten, 560 F.2d 779, 786 (7th Cir. 1977) (per curiam) (same); 
United States v. King, 560 F.2d 122, 131 (2d Cir.) (same), cert, denied, 434 U.S. 925 (1977); United States 
v. Matlock, 558 F.2d 1328, 1330 (8th Cir.) (same), cert, denied, 434 U.S. 872 (1977).

1035. See United States v. Buttorff, 572 F.2d 619, 625 (8th Cir. 1978) (dismissal not required because 
specific prejudice not shown, even though Government gave no explanation for delay); cf. United States v. 
Shaw, 555 F.2d 1295, 1299 (5th Cir. 1977) (because prejudice shown, reasons for delay examined).

1036. See United States v. Buttorff, 572 F.2d 619, 625 (8th Cir. 1978) (two-year delay in indictment 
constitutionally permissible because defendant did not allege specific prejudice resulting therefrom); 
United States v. Bambulas, 571 F.2d 525, 527 (10th Cir. 1978) (per curiam) (claim that confession coerced 
during preaccusation delay insufficient allegation of actual prejudice); Arnold v. McCarthy, 566 F.2d 1377, 
1384-85 (9th Cir. 1978) (proof of prejudice must be “definitive” not speculative); United States v. Catano, 
553 F.2d 497, 501 (5th Cir.) (per curiam) (no dismissal absent showing of substantial prejudice to fair trial; 

The cases this term demonstrate the difficulties faced by defendants 
seeking to use the fifth amendment’s due process guarantee as a basis for 
challenging preaccusation delay. Courts have rejected general assertions of 
prejudice1036 as well as claims of prejudice caused by unavailability of 
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witnesses,1037 faded memory,1038 and loss or destruction of evidence.1039 
Moreover, although the preaccusation delays challenged on due process 
grounds this term ranged from one to four years, in no case did an attack 
succeed.1040 A final indication of the stringent standard imposed by the 
circuits is the continued requirement that the defendant show tactical or other 
unreasonable intentional delay,1041 despite the suggestion in Lovasco that 
reckless delay might justify dismissal in some instances.1042 1043

required showing not evident from record), cert, denied, 434 U.S. 865 (1977); cf. United States v. 
Netterville, 553 F.2d 903, 913 (5th Cir. 1977) (defendant must show extreme prejudice to establish due 
process violation), cert, denied, 434 U.S. 1009 (1978). See generally United States v. Marion, 404 U.S. 307, 
325-26 (1971) (possibility of prejudice, inherent in any extended delay, insufficient to sustain due process 
challenge).

1037. See Arnold v. McCarthy, 566 F.2d 1377, 1383-84 (9th Cir. 1978) (victim’s death before new trial 
deprived jury of opportunity to observe his demeanor; no showing that observing victim would have 
influenced jury); United States v. Gray, 565 F.2d 881, 892 (5th Cir.) (loss of exculpatory testimony upon 
coconspirator’s death purely speculative), cert, denied, 435 U.S. 955 (1978); United States v. Bürsten, 560 
F.2d 779, 786 (7th Cir. 1977) (per curiam) (defendant claimed death of unindicted coconspirator before 
trial impaired defendant's effort to disprove claim against him; no showing that deceased would have 
testified favorably); United States v. King, 560 F.2d 122, 130 (2d Cir.) (no showing that testimony of 
deceased witness would have aided defense), cert, denied, 434 U.S. 925 (1977); United States v. Brand, 556 
F.2d 1312, 1316-17 (5th Cir. 1977) (same), cert, denied. 434 U.S. 1063 (1978).

1038. See United States v. Medina-Arellano, 569 F.2d 349, 353 (5th Cir. 1978) (defendant forgot 
possible alibi defense; claim purely speculative); United States v. Juarez, 561 F.2d 65, 69-70 (7th Cir. 1977) 
(defendant had difficulty reconstructing events and finding alibi witnesses; same).

1039. See United States v. Smyth, 556 F.2d 1179, 1181-82 (5th Cir.) (computer printouts lost; 
defendants failed to specify nature of exculpatory material), cert, denied, 434 U.S. 862 (1977).

1040. See, e.g.. United States v. Stacey, 571 F.2d 440, 442 (8th Cir. 1978) (16 months); United States v. 
Medina-Arellano, 569 F.2d 349, 352 (5th Cir. 1978) (four years); Arnold v. McCarthy, 566 F.2d 1377, 
1382 (9th Cir. 1978) (one year); United States v. Juarez, 561 F.2d 65, 68 (7th Cir. 1977) (20 months); 
United States v. Bürsten, 560 F.2d 779, 786 (7th Cir. 1977) (per curiam) (three years); United States v. 
Smyth, 556 F.2d 1179, 1181 (5th Cir.) (46 months), cert, denied, 434 U.S. 862 (1977); United States v. 
Shaw, 555 F.2d 1295, 1299 (5th Cir. 1977) (28 months).

1041. See United States v. Bürsten, 560 F.2d 779, 786 (7th Cir. 1977) (per curiam) (due process not 
violated unless delay intentionally designed to gain tactical edge; delay here due to complexity of case); 
United States v. Smyth, 556 F.2d 1179, 1181-82 (5th Cir.) (same; investigative delay justifiable), cert, 
denied, 434 U.S. 862 (1977); United States v. Catano, 553 F.2d 497, 501 (5th Cir.) (per curiam) (same; 
nature of delay not disclosed), cert, denied, 434 U.S. 865 (1977).

1042. 431 U.S. at 795 n.17 (dictum) (due process violation might rest upon showing of prosecutorial 
delay incurred in reckless disregard of circumstances known to prosecution, suggesting appreciable risk 
that delay would impair ability to mount effective defense); see United States v. King, 560 F.2d 122, 129 
(2d Cir.) (Lovasco implied that dismissal might be appropriate when delay shows reckless disregard of 
defendant’s rights), cert, denied, 434 U.S. 925 (1977).

1043. 98 S. Ct. 2187 (1978).
1044. Id. at 2199; see notes 1354-61 infra and accompanying text.
1045. U.S. Const, amend. VI (“In all criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial . . . .”).

In a collateral development this term, the Supreme Court ruled in United 
States v. Scottmi that the double jeopardy clause does not bar the Govern
ment from appealing an order dismissing an indictment for preaccusation 
delay.1044

Postaccusation Delay. The sixth amendment right to a speedy trial1045
is fundamental and is applicable to the states through the due process clause 
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of the fourteenth amendment.1046 Courts determine whether postaccusation 
delay violates this right by evaluating four factors outlined by the Supreme 
Court in Barker v. Wingo:1047 the length of the delay, the reasons for the delay, 
the defendant’s timely and vigorous assertion of his right to a speedy trial, and 
prejudice to the defendant.1048 Although no single factor is necessary or 
sufficient to establish a deprivation of the right to a speedy trial,1049 the delay 
must be sufficiently long1050 to be presumptively prejudicial before a court will 
examine the other three factors.1051 The length of delay sufficient to trigger a 
full Barker analysis depends on the circumstances of each case.1052

If the delay is found to be sufficiently lengthy, courts next consider the 
reasons for the delay.1053 Delays due to negligence1054 or to overcrowded

1046. Klopfer v. North Carolina, 386 U.S. 213, 222-23 (1967).
1047. 407 U.S. 514 (1972).
1048. Id. at 533. The Court refused to confine speedy trial evaluations to these four factors. See id.
1049. Id.
1050. The length of delay is computed from the time of arrest or formal indictment or information. 

United States v. Marion, 404 U.S. 307, 320 (1971). Delay may be computed with respect to any stage of the 
proceedings. E.g., Smith v. Mabry, 564 F.2d 249, 251 (8th Cir. 1977) (delay between defendant’s demand 
for speedy trial and trial itself), cert, denied, 435 U.S. 907 (1978); United States v. Gaines, 563 F.2d 1352, 
1356 (9th Cir. 1977) (delay between arrest and trial); United States v. Bowdach, 561 F.2d 1160, 1169 (5th 
Cir. 1977) (delay between arrest and indictment); Schoultz v. Sheriff of Carson City, No. 77-3732, slip op. 
at 2657 (9th Cir. Nov. 11, 1977) (unpublished opinion) (delay between arraignment and trial), cert, denied, 
435 U.S. 954 (1978).

In Arnold v. McCarthy the Ninth Circuit this term refused to cumulate four distinct periods of 
delay—the times before the defendant’s first arrest for assault, between arrest and dismissal of the case after 
the trial resulted in a hung jury, between dismissal and rearrest for the same offense, and between rearrest 
and retrial—in evaluating a speedy trial claim. 566 F.2d 1377, 1382-86 (9th Cir. 1978). Instead, the court 
found that the period before arrest and after dismissal is governed by the due process clause, and that the 
period after indictment or arrest but before trial is protected by the sixth amendment. Id. at 1382.

1051. Barker v. Wingo, 407 U.S. at 530; see Smith v. Mabry, 564 F.2d 249, 251-52 (8th Cir. 1977) (10- 
month delay between speedy trial demand and trial sufficient to trigger evaluation of other Barker factors), 
cert, denied, 435 U.S. 907 (1978); United States v. Carini, 562 F.2d 144, 148-49 (2d Cir. 1977) (34-month 
delay between arraignment and trial presumptively prejudicial; other factors examined); United States v. 
Netterville, 553 F.2d 903, 913-14 (5th Cir. 1977) (19-1/2-month delay between indictment and trial; same), 
cert, denied, 434 U.S. 1009 (1978).

Courts do not always articulate the role that length of delay plays in prompting the Barker analysis. See 
Arnold v. McCarthy, 566 F.2d 1377, 1382-83 (9th Cir. 1978) (Barker factors weighed without threshold 
finding of presumptive prejudice resulting from delay); Gable v. Massey, 566 F.2d 459, 462 (5th Cir.) 
(same), cert, denied, 435 U.S. 975 (1978); United States v. Lane, 561 F.2d 1075, 1079 (2d Cir.) (same), cert. 
denied, 434 U.S. 969 (1977); United States v. Larson, 555 F.2d 673, 676 (8th Cir. 1977) (same); Schoultz v. 
Sheriff of Carson City, No. 77-3732, slip op. at 2657 (9th Cir. Nov. 11, 1977) (unpublished opinion) (same), 
cert, denied, 435 U.S. 954 (1978).

1052. Barker v. Wingo, 407 U.S. at 530. As an example, the Barker Court noted that considerably less 
delay is tolerable for the prosecution of an ordinary street crime than for a serious conspiracy charge. Id. at 
531. Because of the uniqueness of the facts involved in each case, it is difficult to pinpoint what constitutes 
presumptively prejudicial delay. Compare United States v. Kilrain, 566 F.2d 979, 984 (5th Cir. 1978) (15- 
month delay between indictment for drug conspiracy and trial negligible), cert, denied, 47 U.S.L.W. 3221 
(U.S. Oct. 2, 1978) with Smith v. Mabry, 564 F.2d 249, 251 (8th Cir. 1977) (10-month delay between 
demand for speedy trial and trial on charges of burglary, grand larceny, and jail break creates presumption 
of prejudice), cert, denied, 435 U.S. 907 (1978).

The Supreme Court suggested in Barker that it would not preclude lower courts from promulgating a 
rule establishing a fixed period within which cases must be brought. See 407 U.S. at 530 n.29.

1053. Barker v. Wingo, 407 U.S. at 530-31.
1054. See Smith v. Mabry, 564 F.2d 249, 252 (8th Cir. 1977) (speedy trial right not violated despite 

state’s negligent failure to discover defendant’s speedy trial demand), cert, denied, 435 U.S. 907 (1978). 
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dockets1055 weigh less heavily against the Government than those inten
tionally designed to provide a trial advantage.1056 Courts this term excused 
delays that resulted from the defendant’s own actions,1057 court difficulties,1058 
and other circumstances beyond the control of the prosecution or the 
defense.1059 A defendant’s assertion of his speedy trial right, the third factor in 
the Barker analysis, is entitled to strong evidentiary weight in determining 
whether the right has been violated.1060 Failure to assert the right during the 
delay does not necessarily amount to waiver,1061 but it impairs the defendant’s 
ability to establish a violation.1062 Courts also give less weight to dilatory or 
pro forma assertions of the right.1063

The final Barker factor—prejudice to the defense—is assessed with refer
ence to the interests served by the speedy trial right: preventing oppressive 
pretrial incarceration,1064 minimizing the anxiety and concern of the ac-

1055. See Schoultz v. Sheriff of Carson City, No. 77-3732, slip op. at 2657 (9th Cir. Nov. 11, 1977) 
(unpublished opinion) (no speedy trial violation resulted from 224-day delay due to congestion of trial 
docket), cert, denied, 435 U.S. 954 (1978).

1056. See Barker v. Wingo, 407 U.S. at 531 & n.32. Although a tactical delay weighs heavily against the 
Government, it will not constitute a sixth amendment violation if it has not sufficiently prejudiced the 
defendant. See United States v. Avalos, 541 F.2d 1100, 1111-13 (5th Cir. 1976) (no speedy trial violation 
even though delay partially engineered to gain tactical advantage, because prejudice insufficient and timely 
objection not made), cert, denied, 430 U.S. 970 (1977).

1057. See United States v. Lane, 561 F.2d 1075, 1079 (2d Cir.) (delay largely created by defendant's 
repeated requests for continuances), cert, denied, 434 U.S. 969 (1977); In re Rappaport, 558 F.2d 87,91 (2d 
Cir. 1977) (delay caused by defendant’s repeated representations that filing of mandamus petition 
imminent); United States v. Larson, 555 F.2d 673, 676 (8th Cir. 1977) (delay occasioned in part by 
defendant’s extensive motions).

1058. United States v. Grismore, 564 F.2d 929, 932 (10th Cir. 1977) (delay largely due to difficulty of 
obtaining judge), cert, denied, 435 U.S. 954 (1978); United States v. Lane, 561 F.2d 1075, 1079 (2d Cir.) 
(delay partially caused by difficulty of finding replacement for ill trial judge), cert, denied, 434 U.S. 969 
(1977); cf. United States v. Amos, 566 F.2d 899, 901 (4th Cir. 1977) (per curiam) (delay in preparing trial 
transcript, which postponed consideration of defendant’s appeal, not violative of due process).

1059. Arnold v. McCarthy, 566 F.2d 1377, 1383 (9th Cir. 1978) (delay caused in part by defendant’s 
defense of unrelated murder charge); United States v. Lane, 561 F.2d 1075, 1079 (2d Cir.) (counsel’s illness 
and death responsible for part of delay), cert, denied, 434 U.S. 969 (1977); United States v. Netterville, 553 
F.2d 903, 914-15 (5th Cir. 1977) (delay resulted in part from defendant’s heart ailment), cert, denied, 434 
U.S. 1009 (1978). See also Barker v. Wingo, 407 U.S. at 531 (dictum) (fact that witness is missing may 
justify reasonable delay).

1060. Barker v. Wingo, 407 U.S. at 531-32.
1061. Id. at 528; see id. at 522-30 (discussing alternative approaches to waiver issue).
1062. See United States v. Grismore, 564 F.2d 929, 932 (10th Cir. 1977) (no speedy trial violation when 

defendant did not request trial and was not prejudiced by delay), cert, denied, 435 U.S. 954 (1978); United 
States v. Gaines, 563 F.2d 1352, 1357 (9th Cir. 1977) (speedy trial issue not raised until appeal; no 
violation); In re Rappaport, 558 F.2d 87, 91 (2d Cir. 1977) (no speedy trial violation when defendant failed 
to demand speedy trial and did not meet other three Barker tests).

1063. See United States v. Lane, 561 F.2d 1075, 1079 (2d Cir.) (motion to dismiss for failure to 
prosecute filed on eve of trial), cert, denied, 434 U.S. 969 (1977); United States v. Netterville, 553 F.2d 903, 
914 (5th Cir. 1977) (speedy trial claim with respect to 19 1/2 month delay not asserted until last possible 
moment and even then not aggressively pursued), cert, denied, 434 U.S. 1009 (1978). But see United States 
v. Carini, 562 F.2d 144, 150 (2d Cir. 1977) (defendant’s failure to assert right until 20 months after 
information filed not significant in light of reliance on ongoing plea bargaining; information dismissed 
because 34-month delay violated speedy trial right).

1064. Barker v. Wingo, 407 U.S. at 532; see Smith v. Mabry, 564 F.2d 249, 253 (8th Cir. 1977) (although 
eight-month portion of ten-month delay may have accentuated adverse conditions of pretrial confinement, 
delay too short to support reversal), cert, denied, 435 U.S. 907 (1978). 
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cused,io6s and, most important, ensuring that the defense is not impaired by 
delay. 1066 Defendants generally must show substantial prejudice from the 
delay. 1067 Despite the setback that can result from the loss of material 
evidence or from the unavailability of witnesses after a lengthy delay, the 
court will find no speedy trial violation if the defendant is responsible for the 
loss of evidence'068 or has not kept in contact with witnesses necessary to his 
defense.1069

Courts this term were uniformly unsympathetic to general assertions that 
the passage of time caused memories to fade.1070 In United States v. Carini, 107i 
however, the Second Circuit demonstrated that a mere general allegation of 
prejudice may establish a speedy trial violation if other factors weigh 
overwhelmingly in favor of the defense. In Carini the defendant alleged that a 
thirty-four-month delay caused his memory to fade.'072 Despite the general 
nature of the allegation, the Second Circuit ordered the dismissal of the case 
with prejudice because most of the delay was attributable to the Government 
and much of the delay occurred after the defendant had forthrightly begun to 
assert his speedy trial right.1073 The Government’s concession that a Speedy 
Trial Act violation had occurred, viewed against a background of prior 
delays, was decisive in tipping the balance in the defendant’s favor.1074

1065. Barker v. Wingo, 407 U.S. at 532. The Fifth Circuit this term distinguished injuries suffered as a 
result of the fact of indictment from those caused by delay in bringing the case to trial. See United States v. 
Netterville, 553 F.2d 903, 916 (5th Cir. 1977) (unfavorable publicity, divorce, and financial and emotional 
strain result of indictment, not delay), cert, denied, 434 U.S. 1009 (1978).

1066. Barker v. Wingo, 407 U.S. at 532. Most claims that a delay impaired defense efforts were 
unsuccessful this term. See United States v. Wiggins, 566 F.2d 944, 946 (5th Cir. 1978) (per curiam) 
(prejudice cannot be predicated on mere assertion of faded memory), cert, denied, 98 S. Ct. 2859 (1978); 
Smith v. Mabry, 564 F.2d 249, 253 (8th Cir. 1977) (no prejudice when missing witness could not have 
supplied material evidence for defense), cert, denied, 435 U.S. 907 (1978); United States v. Bowdach, 561 
F.2d 1160, 1170 (5th Cir. 1977) (no substantial prejudice found when missing witnesses’ presence could not 
have aided defendant’s case); United States v. Netterville, 553 F.2d 903, 916-17 (5th Cir. 1977) (defendants 
claimed that delay caused some witnesses to become unavailable and impaired memories of others; given 
disposition of other Barker factors, defendants not deprived of speedy trial), cert, denied, 434 U.S. 1009 
(1978); United States v. Robinson, 553 F.2d 429, 431 (5th Cir. 1977) (per curiam) (general allegation that 
witnesses’ memories faded insufficient to establish speedy trial violation), cert, denied, 434 U.S 1016 (1978); 
cf. United States v. Pitts, 569 F.2d 343, 347 (5th Cir. 1978) (prejudice mitigated because loss of allegedly 
exculpatory evidence during delay was defendant’s fault), cert, denied, 98 S. Ct. 3076 (1978).

1067. See United States v. Bowdach, 561 F.2d 1160, 1170 (5th Cir. 1977) (defendant not substantially 
prejudiced by delay and consequently not denied speedy trial right); United States v. Netterville, 553 F.2d 
903, 915 (5th Cir. 1977) (same), cert, denied, 434 U.S. 1009 (1978).

1068. See United States v. Pitts, 569 F.2d 343, 347 (5th Cir. 1978) (any possible prejudice mitigated by 
defendant’s responsibility for loss of evidence during two-and-one-half year delay), cert, denied, 98 S. Ct. 
3076 (1978).

1069. See United States v. Netterville, 553 F.2d 903, 915-17 (5th Cir. 1977) (no violation because 
defendant lost contact with own witness), cert, denied, 434 U.S. 1009 (1978).

1070. See United States v. Wiggins, 566 F.2d 944, 946 (5th Cir. 1978) (per curiam) (assertion that 
witnesses’ memories faded insufficent to show prejudice), cert, denied, 98 S. Ct. 2859 (1978); United States 
v. Netterville, 553 F.2d 903, 915-16 (5th Cir. 1977) (same), cert, denied, 434 U.S. 1009 (1978); United 
States v. Robinson, 553 F.2d 429, 431 (5th Cir. 1977) (per curiam) (same), cert, denied, 434 U.S. 1016

* 
fi

(1978).
1071. 562 F.2d 144 (2d Cir. 1977).
1072. Id. at 151.
1073. Id.
1074. Id. at 151-52.
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In a collateral development this term, the Supreme Court in United States 
v. MacDonald10^ held that denial of a motion to dismiss on speedy trial 
grounds is not an appealable order under the “collateral order” exception to 
the finality rule.1075 1076 After finding that speedy trial denials do not meet the 
technical requirements of the collateral order doctrine,1077 the Court observed 
that the speedy trial right also is “generically different” from other rights in 
the Constitution because it protects several important societal interests.1078 
The possibilities that delay may prejudice the prosecution, increase society’s 
cost of pretrial detention, and prolong the period during which indicted 
persons may commit other crimes, weigh against permitting interlocutory 
review.1079

1075. 435 U.S. 850 (1977).
1076. Id. at 857. The collateral order exception permits appeal of orders that are collateral to the 

disposition of the litigation and are the final action with respect to a recognized right of a party. Cohen v. 
Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949); see notes 2324-36 infra and accompanying text.

1077. 435 U.S. at 868-61.
1078. Id. at 862.
1079. Id.
1080. 18 U.S.C. §§ 3161-3174(1976).
1081. Id. § 3161.
1082. See 407 U.S. at 530-33; note 1048 supra and accompanying text.
1083. 18 U.S.C. § 3173.
1084. Id. § 3163(c).
1085. Id. § 3161(b). If no grand jury is in session during the 30-day period, the Government is allowed 

an additional 30 days within which to file the information or indictment. Id.
1086. A defendant is “held to answer” for trial in district court if it is determined after a preliminary 

hearing that there is probable cause to believe he committed the offense with which he is charged. Fed. R. 
Crim. P. 5.1

1087. 18 U.S.C. § 3161(c).
1088. Id.
1089. Id. § 3161(d).
1090. Id. § 3161(e). When an appeal or collateral attack leads to a retrial, the time limit may be 

increased to 180 days if trial within the 60-day period is impracticable because of the unavailability of 
witnesses or other factors. Id.

The Speedy Trial Act of 1974. The Speedy Trial Act of 19741080
establishes precise time limits within which the various stages of a federal 
prosecution must occur,1081 and thereby provides a less subjective test for 
determining the scope of the speedy trial right than that articulated in Barker 
v. Wingo.1082 The Act does not, however, preclude challenges based directly 
on the sixth amendment right to a speedy trial.1083

When the Act takes full effect on July 1, 1979,1084 it will require the 
Government to file an information or indictment within thirty days of the 
date of the defendant’s arrest or receipt of summons.1085 The defendant must 
be arraigned within ten days thereafter or within ten days after he has been 
ordered held to answer,1086 whichever is later.1087 If the defendant pleads not 
guilty, a trial must follow within sixty days of arraignment.1088 These time 
limits also apply to a second indictment or charge if the first one is 
dismissed.1089 A new trial required because of a mistrial, an order by the trial 
judge, an appeal, or a collateral attack must be held within sixty days of the 
action mandating the new trial.1090 Less stringent interim time limitations are 
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in effect until the Act is fully effective.1091 In the final transitional year from 
July 1, 1978 through June 30, 1979, the Act requires indictment within thirty- 
five days of arrest1092 and trial within eighty days of arraignment.1093

The Act requires federal district courts to develop plans for giving priority 
to the trials of defendants detained solely for trial and of defendants released 
pending trial but designated “high risk” by the Government attorney.1094 
During the period in which such plans are in effect, trials must commence no 
later than ninety days after a defendant’s detention or designation as high- 
risk.1095

The time limits provided by the Speedy Trial Act exclude certain periods of 
delay,1096 such as delays resulting from other proceedings concerning the 
defendant,1097 from the absence or unavailability of the defendant or an 
essential witness,1098 from a court-approved postponement of the prosecution 
to allow the defendant to demonstrate good conduct,1099 and from con
tinuances granted to further the ends of justice.1100 The Act specifically 
prohibits exclusion of delays occasioned by continuances based on general 
court congestion, lack of diligent preparation, or the prosecutor’s failure to 
obtain available witnesses.1101

1091. See id. § 3163(a), (b) (establishing the effective dates of the Act’s time limitation provisions); id. § 
3161(f), (g) (creating increasingly stringent time limitations over a three-year period).

1092. Id. § 3161(f).
1093. Id. § 3161(g).
1094. Id. § 3164(a); see United States v. Strand, 566 F.2d 530, 533 (5th Cir. 1978) (because defendant 

neither in custody nor high-risk prisoner, New York Interim Plan inapplicable).
1095. 18 U.S.C. § 3164(b). If the trial does not commence within the applicable time limits, through no 

fault of a detainee defendant or his counsel or in the case of a designated high-risk releasee through no fault 
of Government counsel, the court must review the conditions of release. Failure to comply with the 90-day 
requirement results in the release of the defendant if he is incarcerated, rather than in dismissal of the case. 
See 18 U.S.C. § 3164(c); United States v. Gaines, 563 F.2d 1352, 1357 (9th Cir. 1977) (dictum) (even if § 
3164 were violated, proper sanction would be release from custody rather than dismissal). A court may, 
however, dismiss a case for undue delay under rule 48(b) of the Federal Rules of Criminal Procedure.

The provisions of section 3164 apply only to persons detained solely because they are awaiting trial and 
not to those who have been sentenced for another crime but are awaiting trial of a pending charge. United 
States v. Krohn, 558 F.2d 390, 393 (8th Cir. 1977).

A conflict exists over whether the provisions of section 3161(h) regarding excludable delay apply to the 
90-day interim limit under section 3164. See Note, The Interim Provisions of the Speedy Trial Act, An 
Invitation to Flee?, 46 Fordham L. Rev. 528, 530-34 (1977) (Act’s legislative history supports D C. 
Circuit’s view that excludable delay provisions apply when computing 90-day period under § 3164). See 
generally notes 1096-1102 infra and accompanying text.

1096. See 18 U.S.C. § 3161(h) (listing all excludable delays).
1097. Id. § 3161(h)(1). These include, but are not limited to, delays resulting from examinations of and 

hearings on defendant’s mental competency or physical incapacity, from interlocutory appeals, and from 
hearings on pretrial motions. See United States v. McCrary, 569 F.2d 429, 430 (6th Cir. 1978) (per curiam) 
(period during which defendant detained for mental competency test excluded in computing 90-day period 
established in § 3164).

1098. 18 U.S.C. § 3161(h)(3)(A).
1099. Id. § 3161(h)(2).
1100. Id. § 3161(h)(8)(A). The delay resulting from a continuance is only excluded if the judge sets forth 

his reasons for finding that the ends of justice served by granting the continuance outweigh the speedy trial 
interests of the public and the defendant. Id.

1101. Id. § 3161(h)(8)(C).
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The transitional time limits of the Act carry no penalties for noncom
pliance.1102 Beginning July 1, 1979,1103 however, violation of the Act may 
result in certain enumerated sanctions. Failure to file a timely indictment or 
information will result in automatic dismissal,1104 which may be with or 
without prejudice.1105 If trial does not begin within the specified time limit, 
however, dismissal will occur only on the defendant’s motion.1106 The Act 
also empowers the court to impose fines and other penalties on attorneys who 
attempt to delay criminal proceedings.1107

1102. Section 3162, which contains available sanctions, does not take effect until July 1, 1979. Id. § 
3163(c); United States v. Grismore, 564 F.2d 929, 932 (10th Cir. 1977) (dictum), cert, denied, 435 U.S. 954 
(1978); see United States v. Bullock, 551 F.2d 1377, 1381 (5th Cir. 1977) (court’s failure to meet interim 
time limits provides no new defense). See also United States v. Lambros, 564 F.2d 26, 32 (8th Cir. 1977) 
(court’s noncompliance with district court plan, which adopted Speedy Trial Act in advance of effective 
date, does not require dismissal), cert, denied, 434 U.S. 1074 (1978).

1103. 18 U.S.C. § 3163(c).
1104. Id. § 3162(a)(1).
1105. Id. § 3162(a)(1), (2). In determining whether a dismissal for tardy indictment should be with or 

without prejudice, the court must consider the seriousness of the offense, the circumstances that led to 
dismissal of the case, and the impact of a reprosecution on the administration of the Act and on the 
administration of Justice. Id. See generally Steinberg, Dismissal With or Without Prejudice under the 
Speedy Trial Act: A Proposed Interpretation, 68 J. Crim. L.C. & P.S. 1 (1977) (discussing factors courts 
should consider in deciding whether to dismiss with or without prejudice under § 3161(a)(1), (2); proposing 
that reviewing courts analyze such dispositions as questions of law).

1106. 18 U.S.C. § 3162(a)(2). The defendant must move for dismissal under this provision before trial or 
entry of a nolo contendere or guilty plea. Id.

1107. 18 U.S.C. § 3162(b). Such penalties are discretionary. In addition to imposing monetary fines, the 
court may bar an attorney from practicing before it for up to 90 days or file a report with an appropriate 
disciplinary committee. Id.

1108. See United States v. Stoddart, 574 F.2d 1050, 1054 (10th Cir. 1978) (one-year delay between 
arraignment and trial did not warrant dismissal because Act’s sanction provision not yet effective); United 
States v. Carini, 562 F.2d 144, 148 (2d Cir. 1977) (34-month delay between indictment and trial; same); 
United States v. Amendola, 558 F.2d 1043, 1044 (2d Cir. 1977) (although 77-day delay between trial and 
retrial violates Act, dismissal unwarranted because sanctions not yet in effect).

1109. 562 F.2d 144 (2d Cir. 1977).
1110. See note 1048 supra and accompanying text.
1111. 562 F.2d at 148.
1112. Id. at 151-52.
1113. 18 U.S.C. § 3161(j)(l)(A).
1114. Id. § 3161(j)(l)(B).

Because the provision for sanctions is not yet in effect, courts this term 
refused to overturn convictions alleged to be obtained in violation of the 
Act.1108 1109 Nevertheless, in United States v. Carinium the Second Circuit held 
that although sanctions are not yet available, violation of the Act may be 
considered together with the factors specified in Barker v. Wingo1110 in 
analyzing whether the sixth amendment speedy trial right has been denied.1111 
The court found that violation of the transitional time limit tipped the balance 
against the Government, and it ordered dismissal of the information with 
prejudice.1112

The Speedy Trial Act protects prisoners by requiring that a Government 
attorney promptly attempt to obtain the prisoner’s presence for trial,1113 or 
cause a detainer to be filed with the prisoner’s custodian.1114 The custodian 
must advise the prisoner that a detainer has been filed and that he has a right 
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to demand trial.1115 Upon receiving the prisoner’s request for a trial, the 
Government attorney must undertake to obtain the prisoner’s presence.1116

The Act requires each federal district court to prepare a plan to expedite 
criminal trials that is consistent with other goals of the criminal justice 
system, such as fairness to the accused and efficient judicial administra
tion.1117 Plans must include a description of the procedures developed to 
comply with the Act1118 and an evaluation of their implementation.1119

The impact of the Speedy Trial Act on court operations remains uncer
tain.1120 In a ruling that may be a portent of the ultimate judicial response to 
the Act, the United States District Court for the District of Maryland held the 
statute unconstitutional under the separation of powers doctrine because its 
time limits impermissibly encroach upon a court’s inherent power to manage 
its docket.1121

COMPETENCY TO STAND TRIAL

The trial and conviction of a defendant while he is legally incompetent 
deprives him of his right to a fair trial and thus violates due process.1122 The 
Constitution requires both state and federal courts to observe procedures that 
will adequately protect this right.1123 In federal courts, determination of

1115. Id. § 3161G)(2).
1116. Id. § 31610(3).
1117. Id. § 3165(a); see id. § 3161(b). These plans supersede district court plans previously promulgated 

under rule 50(b) of the Federal Rules of Criminal Procedure, which established fixed time periods for 
conducting criminal proceedings.

1118. 18 U.S.C. § 3166(a).
1119. Id. § 3166(b). They must also provide information concerning criminal justice administration 

within the district. Id. § 3166(c).
1120. See generally Misner, District Court Compliance with the Speedy Trial Act of 1974: The Ninth 

Circuit Experience, 1977 Ariz. St. L.J. 1 (lack of adequate planning and data gathering may hinder 
districts in Ninth Circuit from meeting Act’s timetable).

1121. United States v. Howard, 440 F. Supp. 1106, 1109-11 (D. Md. 1977). The court characterized a 
defendant’s speedy trial right as a "relative concept” adequately protected by the principles of Barker v. 
Wingo and rules 48(b) and 50(b) of the Federal Rules of Criminal Procedure. Id. at 1113.

1122. Pate v. Robinson, 383 U.S. 375, 378 (1966) (defendant’s history of psychosis raised bona fide 
doubt about competency and required hearing to resolve question).

1123. Drope v. Missouri, 420 U.S. 162, 172 (1975) (evidence of defendant’s irrational behavior, violent 
tendencies, and suicide attempts sufficient to require competency determination). The Supreme Court has 
not established a competency test that applies in all jurisdictions. In Drope the Court indicated that it had 
not prescribed the quantum of evidence necessary to require a competency hearing, but had left that 
determination to the states. Id. Due process, however, requires that statutory procedures protect a 
defendant’s right not to be tried while legally incompetent. The Court established that in appellate review 
of state competency rulings, it would consider: 1) whether the statutory procedures are constitutionally 
adequate to protect this right; and 2) whether the course of action in the particular case under review 
comports with statutory procedure. Id.

This term the circuits have rejected several attempts to reverse state competency determinations. See 
Monteer v. Benson, 574 F.2d 447, 449-50 (8th Cir. 1978) (defendant’s claim of drug addiction insufficient 
to require determination of incompetency when defendant offered neither medical record nor expert 
testimony to corroborate claim); Bowers v. Battles, 568 F.2d 1, 5 (6th Cir. 1977) (defendant’s claim of 
incompetency not supported by psychiatrists who testified that although some mental impairment present, 
defendant competent to stand trial), cert, denied, 98 S. Ct. 2246 (1978); McNamara v. Riddle, 563 F.2d 
125, 126 (4th Cir. 1977) (per curiam) (entry of order for psychiatric examination at request of defense 
counsel did not constitute determination by trial judge that competency hearing required); cf. Greenfield v. 



476 The Georgetown Law Journal [Vol. 67:317

competency to stand trial is governed by the test established in Dusky v. 
United States:* 1124 the defendant must have sufficient present ability to consult 
with a lawyer with a reasonable degree of understanding, and he must have a 
rational as well as factual understanding of the proceedings against him.1125 
This standard is different from that used to determine competency to waive 
counsel,1126 but is similar to the standard of competency to plead guilty.1127

Gunn, 556 F.2d 935, 937 (9th Cir.) (defendant’s claim that competency hearing inadequate not supported 
by record showing that defendant present at hearing and represented by counsel, that he had opportunity 
to present evidence, and that two psychiatric reports submitted), cert, denied, 434 U.S. 928 (1977). 
Although a defendant in a state trial may be constitutionally entitled to a psychiatric evaluation, he does 
not have a constitutional right to the appointment at public expense of a private psychiatrist of his own 
choosing. Satterfield v. Zahradnick, 572 F.2d 443, 445 (4th Cir. 1978).

1124. 362 U.S. 402 (1960) (per curiam).
1125. Id. at 402.
1126. See Farretta v. California, 442 U.S. 806, 835 (1975) (defendant may waive right to counsel only if 

he does so knowingly; showing of informed free will required); Westbrook v. Arizona, 384 U.S. 150, 150 
(1966) (per curiam) (state court finding that defendant competent to stand trial not sufficient to show 
competency to waive counsel; waiver must be intelligent and knowing).

1127. See note 1158 infra.
1128. 18 U.S.C. § 4244 (1976).
1129. Id.
1130. E.g., Newfield v. United States, 565 F.2d 203, 206 (2d Cir. 1977) (whether reasonable cause exists 

under particular circumstances best left to district court’s sound discretion); United States v. Morgan, 559 
F.2d 397, 398 (Sth Cir. 1977) (per curiam) (same), cert, denied, 435 U.S. 926 (1978); United States v. 
Partin, 552 F.2d 621, 635-36 (5th Cir.) (same), cert, denied, 434 U.S. 903 (1977).

1131. Newfield v. United States, 565 F.2d 203, 206 (2d Cir. 1977) (history of defendant’s psychiatric 
treatment relevant but not conclusive in deciding whether to order competency exam).

1132. United States v. Partin, 552 F.2d 621, 635 (5th Cir. 1977) (claim that defendant incompetent at 
time of direct examination because of elevated blood sugar), cert, denied, 434 U.S. 903 (1977).

1133. United States v. Hollis, 569 F.2d 199, 202-03 (3d Cir. 1977) (claim that defendant subject to 
temporal lobe seizures at time he entered guilty plea).

1134. Newfield v. United States, 565 F.2d 203, 208 (2d Cir. 1977) (failure to order psychiatric 
examination sua sponte not abuse of discretion when psychiatric evaluations did not indicate incompetency 
and trial judge had ample time to observe defendant’s behavior in court room); United States v. Partin, 552 
F.2d 621, 635 (5th Cir.) (psychiatric examination not required when court, relying on its own observations 
of defendant and transcript of defendant’s testimony, found defendant coherent, logical, and responsive), 
cert, denied, 434 U.S. 903 (1977); accord, Trantino v. Hatrack, 563 F.2d 86, 92-93 (3d Cir. 1977) (when 
four psychiatrists who examined defendant did not find him incompetent, judge found defendant had 
impressive trial demeanor and extensive vocabulary, and defendant found competent at postconviction 
competency hearing, no abuse of discretion in allowing defendant to stand trial), cert, denied, 435 U.S. 928 
(1978). But see Pate v. Robinson, 383 U.S. 375, 386 (1966) (demeanor at trial may be relevant to ultimate 
decision concerning defendant’s competence but cannot be relied on to dispense with competency hearing 
when history of pronounced irrational behavior present).

In federal proceedings, either party may move for a psychiatric examina
tion of the defendant or for a competency hearing if there is reasonable cause 
to believe that he may be insane or mentally incompetent.1128 The trial judge 
may also order such procedures sua sponte.1129 The determination of reasona
ble cause is committed to the sound discretion of the trial court.1130 This term 
the courts of appeals have considered a defendant’s history of psychotic 
behavior,1131 diabetes,1132 and brain damage1133 in determining whether the 
lower courts properly evaluated a defendant’s competency. In rejecting most 
of these claims, the circuits have relied on the trial judge’s own opportunity to 
observe the defendant’s demeanor and the quality of the defendant’s respon
ses, as well as on psychiatric evaluations.1134
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If the court finds that the defendant is presently incompetent to stand trial, 
it may commit him to the custody of the Attorney General until such time as 
the defendant is judged competent to proceed with trial.1135 The Supreme 
Court has held that a defendant may not be confined any longer than 
reasonably necessary to determine whether he will attain competency in the 
near future.1136 If it is determined that he will not attain competency, he must 
be civilly committed or released.1137

1135. 18 U.S.C. § 4246 (1976).
1136. Jackson v. Indiana, 406 U.S. 715, 738 (1972).
1137. Id.
1138. 18 U.S.C. § 4244 (1976).
1139. 571 F.2d 534 (10th Cir.), cert, denied, 98 S. Ct. 2859 (1978).
1140. Id. at 537.
1141. Id.
1142. United States v. DiGilio, 538 F.2d 972, 983 (3d Cir. 1976) (Government must prove defendant’s 

competency by preponderance of evidence in hearing pursuant to § 4244), cert, denied, 429 U.S. 1038 
(1977); United States v. Makris, 535 F.2d 899, 906 (5th Cir. 1976) (Government bears burden of proving 
competency at § 4244 hearing or at its nunc pro tunc substitute), cert, denied, 430 U.S. 954 (1977). Because 
this allocation of the burden of proof is not constitutionally required, it may properly be placed on the 
defendant. See Satterfield v. Zahradnick, 572 F.2d 443, 445 (4th Cir. 1978) (burden of proof not 
constitutionally placed on Government; Virginia law requires defendant to prove own incompetency to 
stand trial).

1143. See Bowers v. Battles, 568 F.2d 1, 5 (6th Cir. 1977) (in state postconviction hearing and habeas 
corpus proceeding, burden of proof on petitioner to establish incompetency at trial), cert, denied, 98 S. Ct. 
2246 (1978); Bruce v. Estelle, 536 F.2d 1051, 1053 (5th Cir. 1976) (burden of proving constitutional 
violation rests on petitioner in habeas proceeding; defendant must prove by preponderance of evidence that 
he was incompetent at time of trial).

1144. 569 F.2d 199 (3d Cir. 1977).
1145. Id.at 206-07.
1146. Id.

In federal court, statements made by the defendant during the course of a 
court-ordered examination may not be admitted in evidence against him to 
determine his guilt in any subsequent criminal proceeding.1138 1139 This term in 
United States v. Cassidyuy) the Tenth Circuit held that this rule does not 
completely preclude a psychiatrist from testifying; he may properly be called 
as an expert witness to rebut the defendant’s insanity defense.1140 In Cassidy 
the psychiatrist did testify concerning statements made during the examina
tion, but because this testimony was brought out by defense counsel on cross- 
examination, the trial judge allowed the statements to be admitted.1141

In federal proceedings the Government has the burden of proving com
petency if the issue is raised before or during trial.1142 If the issue of 
competency is raised for the first time in postconviction or habeas corpus 
proceedings, however, the defendant normally has the burden of proving that 
he was not competent to stand trial.1143 This term in United States v. Hollis"44 
the Third Circuit ruled that the burden of proving competency would be 
placed on the government in a habeas corpus proceeding when the defendant 
has raised the competency issue at his arraignment but the court denied his 
request for a hearing.1145 The court reasoned that the presumption of 
regularity that normally attaches to trial proceedings could not apply when 
no preconviction competency hearing had taken place.1146 Because the 
defendant did not raise the issue for the first time on collateral attack, the 
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court concluded that on the facts of this case the burden of proof should rest 
with the prosecution.1147

1147. W at 207.
1148. Dusky v. United States, 362 U.S. 402, 402 (1960) (per curiam) (because of difficulties in 

retrospectively determining petitioner’s competency as of more than a year ago, case remanded for new 
competency hearing and for new trial in the event defendant’s competency established); see Pate v. 
Robinson, 383 U.S. 375, 387 (1966) (nunc pro tunc hearing inadequate to determine competency six years 
after trial because jury would be unable to observe defendant and expert witnesses would be forced to 
testify solely from record); Drope v. Missouri, 420 U.S. 162, 183 (1975) (same).

1149. See Bowers v. Battles, 568 F.2d 1, 4-5 (6th Cir. 1977) (postconviction hearing, four years after 
guilty plea entered, sufficient to establish defendant’s competency when psychiatrist, defendant’s counsel, 
prosecutor, and original trial judge all testified about their contemporaneous observations of defendant), 
cert, denied. 98 S. Ct. 2246 (1978); Trantino v. Hatrack, 563 F.2d 86, 93 (3d Cir. 1977) (hearing during 
state postconviction proceedings sufficient to establish competency when findings based on knowledge 
contemporaneous to trial), cert, denied, 435 U.S. 928 (1978).

1150. Boykin v. Alabama, 395 U.S. 238, 242 (1969).
1151. Id. at 243; see Fed. R. Crim. P. 11(c)(3), (4) & (5) (court must advise defendant that guilty plea 

waives right to trial and concomitant constitutional protections).
1152. See United States v. Pierce, 561 F.2d 735, 738 (9th Cir. 1977) (defendant who entered guilty plea 

and accepted condition of sentence requiring him to testify concerning his financial affairs waived right 
against self-incrimination only for crime that was admitted), cert, denied, 435 U.S. 923 (1978); United 
States v. Houghton, 554 F.2d 1219, 1222 (1st Cir. 1977) (trial court’s refusal to hold rule 11 hearing and 
accept guilty plea from prior codefendant offered as exculpatory witness not abuse of discretion when 
witness at very least did not have to testify until after sentencing and rule 11 plea would not waive entire 
fifth amendment privilege), cert, denied, 434 U.S. 851 (1978); United States v. Johnson, 448 F.2d 1206, 
1209 (1st Cir. 1973) (defendant who entered guilty plea and made disclosures at rule 11 hearing did not 
waive his privilege against self-incrimination at former codefendant’s trial; waiver operates only for 
establishing guilt of crime admitted).

Once an appellate court has determined that a defendant was improperly 
denied a hearing on his competency to stand trial, the appellate court may 
remand the case and order the trial court to hold a nunc pro tunc hearing on 
the defendant’s competency, or it may order the court to retry the defendant. 
The Supreme Court has stated that retrospective determinations of a defend
ant’s competency at the time of trial may be inadequate to establish the 
validity of a conviction.1148 Nevertheless, the courts of appeals continue to 
approve such nunc pro tunc procedures when the evidence relied on to 
determine the defendant’s competency is derived from facts or perceptions 
contemporaneous to trial.1149

GUILTY PLEAS

A valid guilty plea operates as a conviction of the offense charged and an 
admission of all the material elements of the crime.1150 A defendant who 
enters a guilty plea waives several constitutional rights, including the right 
against self-incrimination, the right to trial by jury, and the right to confront 
his accusers.1151 A guilty plea does not, however, constitute a waiver of the 
defendant’s right against self-incrimination for all prior activities. The 
defendant waives the privilege only for purposes related to a determination of 
guilt for the crime admitted, and he retains the right to refuse to testify 
concerning other crimes for which he may still be liable.1152

A guilty plea forecloses judicial review of most alleged constitutional 
defects arising prior to the entry of the plea that are nonjurisdictional in 
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character.11” The Fifth Circuit, as a matter of policy, has directed district 
courts to refuse to accept pleas of guilty or nolo contendere conditioned on 
the right to appeal such nonjurisdictional issues.1154 A defendant may 
nevertheless challenge his guilty plea on jurisdictional grounds.1155 For 
example, a guilty plea does not foreclose a defendant’s claim that his 
indictment violated the double jeopardy clause.1156 A defendant may also 
challenge his conviction on the grounds of ineffective assistance of counsel; 
because counsel’s effectiveness affects the determination of voluntariness, the 
defendant’s entry of a guilty plea cannot waive his right to assert that he was 
incompetently advised.1157

1153. See Tollett v. Henderson, 411 U.S. 258, 266-67 (1973) (guilty plea precludes challenge to 
constitutionality of grand jury composition); McMann v. Richardson, 397 U.S. 759, 770 (1970) (guilty plea 
voluntarily and intelligently made in state court not subject to collateral attack on ground that it was 
motivated by coerced confession, unless defendant incompetently advised by counsel); Thundershield v. 
Solem, 565 F.2d 1018, 1025 (8th Cir. 1977) (same), cert, denied, 435 U.S. 954 (1978); United States v. 
Nooner, 565 F.2d 633, 634 (10th Cir. 1977) (guilty plea forecloses review of district court denial of motion 
to suppress evidence). Because a guilty plea is considered a reliable admission of factual guilt, it may not be 
challenged on the ground that constitutional protections designed to insure factual accuracy have been 
violated. This premise underlies the courts’ refusal to entertain most nonjurisdictional challenges to guilty 
pleas. Menna v. New York, 423 U.S. 61, 62 n.2 (1975) (per curiam). A defendant who enters a plea of guilty 
is also barred from raising nonjurisdictional claims that are not constitutional in nature. See Fry v. United 
States, 569 F.2d 303, 304 (5th Cir. 1978) (per curiam) (guilty plea results in waiver of defendant’s right to 
claim that federal indictment violated Justice Department policy not to prosecute persons convicted on 
same charges in state court).

1154. See United States v. Lopez, 571 F.2d 1345, 1346 (5th Cir. 1978) (per curiam) (nolo plea reserving 
right to appeal whether stipulated facts constitute offense invalid); United States v. Fernandez, 556 F.2d 
1246, 1246-47 (5th Cir. 1977) (nolo plea reserving right to appeal denial of motion to suppress and motion 
to divulge identity of informer should not be accepted), cert, denied, 435 U.S. 950 (1978). Because a guilty 
plea waives nonjurisdictional rights, a prosecutorial promise to reserve a nonjurisdictional issue for appeal 
cannot be fulfilled; a guilty plea induced by such a court-approved promise could not be viewed as 
voluntary and thus would be invalid. United States v. Hill, 564 F.2d 1179, 1180 (5th Cir. 1977) (per 
curiam) (guilty plea conditioned on right to appeal whether trial commenced within time specified by 
interstate agreement invalid). But see Jones v. Wisconsin, 562 F.2d 440, 445 (7th Cir. 1977) (plea entered 
pursuant to state statute authorizing guilty plea conditioned on success of appeal of suppression motion 
invalid after appellate court has granted motion to suppress); United States v. Zudick, 523 F.2d 848, 851-52 
(3d Cir. 1975) (use of conditional plea acceptable in appropriate circumstances such as right to appeal 
constitutionality of interpretation of statute).

1155. Blackledge v. Perry, 417 U.S. 21, 30 (1974) (defendant who entered guilty plea to a felony charge 
retained right to attack indictment collaterally on ground that charge motivated by prosecutorial 
vindictiveness). The Court in Blackledge observed that whereas its previous cases involved constitutional 
violations relating to the conduct of a trial, this case concerned the state’s power to bring a defendant into 
court. Thus, the very initiation of the proceedings operated to deny the defendant due process of law. Id. at 
30-31.

1156. Menna v. New York, 423 U.S. 61, 62 (1975) (per curiam) (guilty plea entered in response to 
indictment for refusal to testify before grand jury did not waive double jeopardy claim that defendant had 
already been held in contempt for same offense); Moroyoqui v. United States, 570 F.2d 862, 864 (9th Cir. 
1977) (guilty plea entered after first trial declared mistrial for prosecutor’s misbehavior did not waive 
defendant’s right to claim that second trial subjected him to double jeopardy), cert, denied, 435 U.S. 997 
(1978).

1157. See Tollett v. Henderson, 411 U.S. 258, 267 (1973) (defendant may challenge voluntary character 
of plea by showing advice of counsel was not within range of competence demanded of attorneys); Salkay v. 
Wainwright, 552 F.2d 151, 153 (5th Cir. 1977) (nolo plea does not waive defendant’s right to assert 
ineffective assistance for attorney’s failure to investigate circumstances of arrest, detention, and confes
sion); cf. United States v. McCoy, 573 F.2d 14, 16 (10th Cir.) (defendant who enters nolo plea can appeal 
sentence on ground that plea involuntary because taken in violation of right to be represented by counsel of
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Entering the Plea. Because a defendant who enters a guilty plea waives
several constitutional rights, a trial judge must determine that the plea is 
knowing, voluntary, and intelligent.* 1158 Rule 11 of the Federal Rules of 
Criminal Procedure establishes the procedures federal courts must follow to 
insure that this standard is met.1159

own choosing), cert, denied, 98 S. Ct. 3073 (1978).
1158. Boykin v. Alabama, 395 U.S. 238, 242 (1969). The majority of circuits that have examined the 

question have concluded that the standard of competency to plead guilty is the same as the standard of 
competency to stand trial. See, e.g., McGough v. Hewitt, 528 F.2d 339, 342 n.2 (3d Cir. 1975) (defendant 
must have rational and factual understanding of proceeding and consequences of pleading guilty); 
Maliminauska v. United States, 505 F.2d 649, 654 (5th Cir. 1975) (earlier test of competency to stand trial 
eliminates need to test competency to plead guilty); United States v. Harlan, 480 F.2d 515, 517 (6th Cir.) 
(same), cert, denied, 414 U.S. 1006 (1973). Contra, Sieling v. Eyman, 478 F.2d 211, 214-15 (9th Cir. 1973) 
(competency to plead guilty determined by ability to make reasoned choice among alternatives and to 
understand nature and consequences of plea; standard higher than that used to determine competency to 
stand trial). See generally notes 1122-49 supra and accompanying text (discussion of standards for 
determining competency to stand trial). The standard adopted by the Supreme Court to determine 
competency to stand trial is articulated in Dusky v. United States, 362 U.S. 402 (1960) (per curiam): The 
defendant must have sufficient present ability to consult with his lawyer with a reasonable degree of 
understanding and must have a rational as well as factual understanding of the proceedings against him. Id. 
at 402. This term the First Circuit rejected a defendant’s claim that his inability to understand certain 
elements of his indictment rendered his guilty plea unconstitutional. Allard v. Helgemoe, 572 F.2d 1, 6 (1st 
Cir. 1978). Applying the Dusky test as the standard for determining competency to plead guilty, the court 
concluded that although a defendant must understand the objective substance of the crime with which he is 
charged, his failure to understand the legal nuances of the indictment would not render him incompetent to 
plead. Id. at 5-6.

Because a guilty plea operates as a conviction, a defendant who enters a guilty plea while legally 
incompetent is deprived of due process, and the plea must be vacated. See Pate v. Robinson, 383 U.S. 375, 
378 (1966) (refusal to hold hearing to determine defendant’s sanity constitutes deprivation of due process). 
In Suggs v. LaVallee the Second Circuit held that a defendant can neither waive a valid incompetency claim 
nor ratify a defective guilty plea by failing to take affirmative action to remedy these errors at a sentencing 
hearing. 570 F.2d 1092, 1117-19 (2d Cir.), cert, denied, 47 U.S.L.W. 3266 (U.S. Oct. 17, 1978) In that case 
the defendant was incompetent at the time he entered a plea of guilty to rape and robbery. At a subsequent 
sentencing hearing, the defendant declined the court’s offer to allow him to change his plea and assert 
incompetency. The state argued on appeal that he had waived his right to argue incompetency. Id. at 1116. 
The Second Circuit held that since the original plea hearing was constitutionally defective because of the 
defendant’s incompetency, the original guilty plea was void. The burden rested on the sentencing court to 
ensure the voluntariness of any plea entered. Id. at 1117. Similarly, the court rejected the state’s argument 
that the defendant ratified the prior guilty plea by not withdrawing the plea when the sentencing court 
offered him the opportunity. Because the prior guilty plea had been entered at a time when the defendant 
was incapable of understanding these elements, a ratification of this procedure would be insufficient to 
satisfy due process. Id. at 1118.

1159. Fed. R. Crim. P. 11; see McCarthy v. United States, 394 U.S. 459, 465 (1969) (procedure 
embodied in rule 11 not constitutionally mandated but designed to assist district court in making 
constitutionally required determination that defendant’s guilty plea truly voluntary).

1160. Fed. R. Crim. P. 11(d). A judge may not accept a plea induced by threats or coercion. See Brady 
v. United States, 397 U.S. 742, 750 (1970) (dictum) (Government may not induce a plea by actual or 
threatened physical harm or by mental coercion overbearing will of defendant). This term the circuits have 
rejected a variety of claims in which defendants have alleged that coercion induced their guilty pleas. See 
United States v. Bambulas, 571 F.2d 525, 527 (10th Cir. 1978) (per curiam) (defendant’s claim on appeal 
that plea coerced by Government “all-or-nothing” plea bargain unsupported by record of rule 11 hearing); 
Matthews v. United States, 569 F.2d 941, 943 (5th Cir. 1978) (per curiam) (evidentiary hearing record did 
not support defendant’s claim that judge threatened to impose lengthy sentence if defendant went to trial 
and was convicted); United States v. Cowin, 565 F.2d 548, 548 (8th Cir. 1977) (defendant’s contention that 

Rule 11(d) requires the trial judge to address the defendant personally in 
open court to ensure that the plea is voluntarily entered.1160 Under rule 11(c) 
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the court must inform the defendant of the charges against him and ascertain 
that he understands those charges.1161 In addition, the court must inform the 
defendant of any mandatory maximum and minimum penalties provided by 
law and of any other consequences of the plea.1162 Only those consequences 
that flow directly from entry of the plea are covered by rule 11(c).1163 This 
term in United States v. Hamilton1'64 the Ninth Circuit held that a trial judge 
need not inform the defendant of the possibility of consecutive sentences in 
order to comply with the provisions of rule 11(c).1165 The court reasoned that 

guilty plea coerced by promise of concurrent sentences negated by his own statements in rule 11 hearing 
record). Additionally, the Fifth Circuit has held that the defendant’s subjective belief that a threat has been 
made, standing alone, is insufficient to invalidate a guilty plea. See Matthews v. United States, 569 F.2d at 
943 (subjective belief of defendant concerning duration of sentence that will be imposed, unsupported by 
any promises from the Government, insufficient to invalidate guilty plea).

1161. Fed. R. Crim. P. 11(c). The Fifth Circuit has stated that in adhering to the requirements of rule 
11, the trial court should engage in as extensive an interchange as necessary to assure itself and any 
subsequent reader of the transcript that the defendant understands the charges. United States v. Coronado, 
554 F.2d 166, 173 (5th Cir.) (failure of trial court to explain meaning of conspiracy charge not reversible 
error when rule 11 record indicates that defendant understood nature of charge), cert, denied, 434 U.S. 870 
(1977); see Coody v. United States, 570 F.2d 540, 541 (5th Cir. 1978) (per curiam) (judge’s perfunctory 
question of whether defendant understood indictment and defendant’s response of “I do” insufficient to 
satisfy requirement that defendant understand nature of charge); United States v. Lincecum, 568 F.2d 
1229, 1231 (5th Cir. 1978) (per curiam) (failure of trial judge to explain conspiracy charge against 
defendants and determine if they understood nature of charge violation of rule 11 requirements); United 
States v. Adams, 566 F.2d 962, 967-68 (5th Cir. 1978) (trial judge who had indictment read to defendant 
but made no attempt to explain charge or ask defendant if he understood elements of indictment did not 
fulfill requirements of rule 11); Sassoon v. United States, 561 F.2d 1154, 1158 (5th Cir. 1977) (rule 11 
violated when plea proceeding devoid of any trial court inquiry into defendant’s understanding of charge). 
The Fifth Circuit has also held that in a rule 11 proceeding, a district court must determine, by personally 
addressing the defendant, that he understands the element of intent necessary to convict him of the alleged 
offense. Sierra v. Canal Zone, 546 F.2d 77, 80 (5th Cir. 1977) (plea invalid because judge failed to 
determine if defendant understood intent element). See also Canady v. United States, 554 F.2d 203, 205 
(5th Cir. 1977) (defendant who asserts in pro se habeas petition that he denied intent to defraud during plea 
proceedings entitled to consideration of claim that he did not understand nature of charge).

1162. Fed. R. Crim. P. 1 1(c)(2)-(5). Prior to its amendment in 1975, rule 11(c) directed only that the 
defendant be informed of the “consequences of the plea.” Congress amended this provision to require that a 
defendant be informed of any mandatory maximum and minimum penalties provided by law and of the 
constitutional rights that would be waived by the acceptance of a guilty plea. Federal Rules of Criminal 
Procedure Amendments Act of 1975, Pub. L. No. 94-64, § 3, 89 Stat. 370. Congress acted in part because it 
believed that the defendant should be advised of the constitutional rights enumerated in Boykin v. 
Alabama, 395 U.S. 238, 242-43 (1969), to ensure that a guilty plea is voluntarily and intelligently made. 
H R. Rep. No. 247, 94th Cong., 1st Sess. 7, reprinted in [1975] U.S. Code Cong. & Ad. News 674, 679. 
Thus, rule 11(c)(3) now requires that the court inform the defendant that he has the right to a jury trial, the 
right to confront and cross-examine witnesses, and the right against self-incrimination. The judge must also 
inform the defendant that if he pleads guilty he will waive these rights. Fed. R. Crim. P. 11(c)(4); see 
United States v. Lincecum, 568 F.2d 1229, 1231 (5th Cir. 1978) (rule 11 violated when court neglected to 
advise defendant of constitutional rights waived by plea of guilty); United States v. Adams, 566 F.2d 962, 
966 (5th Cir. 1978) (same).

1163. See Sanchez v. United States, 572 F.2d 210, 211 (9th Cir. 1977) (per curiam) (defendant need not 
be advised in rule 11 hearing that new sentence may precipitate revocation of parole; collateral rather than 
direct consequence of guilty plea); Kincade v. United States, 559 F.2d 906, 909 (3d Cir.) (per curiam) 
(defendant need not be advised in plea proceeding that federal sentence would begin to run only after 
defendant released from state custody because not direct consequence of plea), cert, denied, 434 U.S. 970 
(1977).

1164. 568 F.2d 1302 (9th Cir.) (per curiam), cert, denied, 98 S. Ct. 2846 (1978).
1165. Id. at 1305.
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because only sentencing consequences must be explained to the defendant, 
and not less direct implications of the plea, a defendant need not be expressly 
advised that consecutive sentences may be imposed.1166 Rule 11 is satisfied, 
and the possibility of consecutive sentencing is implied, by the trial court’s 
separate explanation of the sentences for each count.1167

1166. Id.
1167. Id. at 1306.
1168. Yothers v. United States, 572 F.2d 1326, 1328 (9th Cir. 1978) (per curiam) (when court failed to 

inform defendant of mandatory minimum two-year special parole term and misstated potential length of 
term, guilty plea must be set aside); United States v. Del Prete, 567 F.2d 928, 929 (9th Cir. 1978) (per 
curiam) (rule 11 violated when court failed to inform defendant that special parole term was mandatory).

1169. United States v. Adams, 566 F.2d 962, 968-69 (5th Cir. 1978) (court not required to inform 
defendant of mandatory special parole term that must be imposed for conviction of drug possession). The 
Fifth Circuit stated its belief that the language of rule 11 prior to 1975 required the court to advise the 
defendant of the special parole term as part of the statutory directive that the defendant be informed of the 
“consequences of the plea.” Id. at 969. Because the express language of the amended rule is specific, 
requiring that the defendant be informed of the maximum and minimum possible sentences required by 
law, the court concluded that the defendant need not be advised of any special parole term that may be 
imposed. Id. Thus, in the view of the Fifth Circuit, rule 11 as amended is “less stringent than its 
predecessor.” Id.

The Second Circuit has ruled this term that a guilty plea will not be vacated on the ground that the 
defendant was not advised of the mandatory special parole term if the plea is challenged collaterally and if 
the defendant has not suffered prejudice as a result of the judge’s omission. Del Vecchio v. United States, 
556 F.2d 106, 111 (2d Cir. 1977). Because the prison sentence combined with the special parole term was 
less than the possible maximum sentence, the court declined to set aside the plea. Jd. at 111; accord, United 
States v. Eaton, 579 F.2d 1181, 1183 (10th Cir. 1978) (per curiam) (when defendant not informed that 
lifetime special parole term might be imposed, but ultimate sentence within term of imprisonment that trial 
judge told defendant he might receive, plea need not be vacated).

1170. United States v. Eaton, 579 F.2d 1181, 1183 (10th Cir. 1978) (per curiam) (when court advised 
defendant that special parole term of at least three years could be imposed, defendant not sufficiently aware 
that minimum possible penalty could include possible lifetime special parole term; rule 11 requirements not 
met, but plea not vacated because ultimate sentence within maximum judge told defendant he might 
receive); United States v. Alejandro, 569 F.2d 1200, 1202 (2d Cir. 1978) (per curiam) (when court advised 
defendant of minimum special parole term but record did not indicate that defendant understood term 
could run longer, guilty plea must be vacated).

1171. United States v. Turner, 572 F.2d 1284, 1285 (8th Cir. 1978) (per curiam).

The circuits are divided in their treatment of a trial court’s failure to advise 
the defendant of any special parole term that may be imposed. This term the 
Ninth Circuit held that rule 11(c) is violated when a defendant is not 
informed that a mandatory special parole term will be an inevitable conse
quence of the plea.1168 The Fifth Circuit, however, has taken the contrary view 
that a defendant need not be advised of a mandatory special parole term 
under rule 11, although such an explanation may be helpful in determining 
whether the plea is voluntary.1169 The Second and Tenth Circuits have held 
that a defendant must be informed that the maximum possible penalty for a 
plea may include a lifetime parole term.1170 In contrast, the Eighth Circuit has 
refused to allow a defendant to withdraw his plea of guilty on the ground that 
the court failed to inform him that he could receive a lifetime maximum 
special parole term.1171 The court stated that because the defendant’s sentence 
was less than the maximum possible penalty of which he had been advised, 
the failure to inform him of the possible maximum parole term was not 
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prejudicial and did not offer sufficient grounds to allow withdrawal of the 
plea.1172

1172. Id.
1173. Fed. R. Crim. P. 11(c), (d).
1174. See Coody v. United States, 570 F.2d 540, 541 (5th Cir. 1978) (per curiam) (trial judge’s reliance 

on prosecutor to inform defendant of minimum sentence falls short of literal compliance required by rule 
11); United States v. Hart, 566 F.2d 977, 978 (5th Cir. 1978) (prosecutor cannot substitute forjudge in 
personally informing defendant of charges or rights and consequences of plea); United States v. Adams, 
566 F.2d 962, 967 (5th Cir. 1978) (trial judge must personally inform defendant of nature of charge; 
insufficient to have indictment read to defendant or to establish that defendant has gone over indictment 
with attorney); United States v. Aldridge, 553 F.2d 922, 922 (5th Cir. 1977) (per curiam) (rule 11 requires 
that trial judge, not prosecutor, personally inform defendant of nature of charge).

1175. 568 F.2d 1302 (9th Cir.), cert, denied, 98 S. Ct. 2846 (1978).
1176. Id. at 1306.
1177. Id.
1178. Id. at 1307.
1179. Fed. R. Crim. P. 11(f). The purpose of this provision is to protect a defendant from pleading 

guilty if his conduct did not constitute the substantive crime with which he is charged. McCarthy v. United 
States, 394 U.S. 459, 467 (1969); Sassoon v. United States, 561 F.2d 1154, 1158 (5th Cir. 1977).

1180. Santobello v. New York, 404 U.S. 257, 261 (1971) (rule 11 “makes clear that the sentencing judge 
must develop, on the record, the factual basis for the plea” (emphasis in original)).

1181. Sassoon v. United States, 561 F.2d 1 154, 1158 (5th Cir. 1977); Davis v. United States, 470 F.2d 
1128, 1129 n.2. (3d Cir. 1972). The Advisory Committee on the 1966 amendments to rule 11 suggested 
three methods of determining that a factual basis exists for a guilty plea: 1) inquiring of the defendant; 2) 
inquiring of the prosecutor; and 3) examining the presentence report. McCarthy v. United States, 394 U.S. 
459, 463 n.6 (1969) (quoting Fed. R. Crim. P. 11, Notes of Advisory Committee on Criminal Rules).

1182. 561 F.2d 1154 (5th Cir. 1977),
1183. Id. at 1159.
1184. Id.

Under rule 11 the trial judge must ascertain, by personally addressing the 
defendant, that the guilty plea is voluntarily made and must insure that the 
defendant understands the nature and consequences of the plea.1173 This term 
the Fifth Circuit continued to require literal compliance with these provisions 
and insisted that the trial judge not delegate these responsibilities to other 
parties.1174 In United States v. Hamilton1175 the Ninth Circuit reached a 
different result and held that a trial judge may satisfy rule 11 by directing the 
prosecutor to advise the defendant of the maximum and mimimum penalties 
in the court’s presence.1176 The court emphasized that the judge must be sure 
that the defendant understands the possible sentences and that such un
derstandings are reflected in the rule 11 record.1177 The Ninth Circuit does not 
require literal compliance, however, as long as the court adheres to the 
substance of the rule.1178

Rule 11(f) requires the court to determine that there is a factual basis for 
the plea before entering judgment.1179 The Supreme Court has stated that this 
factual basis must be developed on the record.1180 A trial judge need not, 
however, personally question the defendant to establish a proper factual 
predicate under rule 11(f).1181 This term in Sassoon v. United States1182 the 
Fifth Circuit vacated a guilty plea because the district court did not develop 
on the record the requisite evidence to indicate that the defendant had 
transported forged bank checks.1183 The court noted that a presentence report, 
relied on by the district judge, could properly serve as a source for the factual 
basis of the plea.1184 Because this report did not appear in the record, however, 
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the appellate court could not be sure that the requirements of rule 11(f) had 
been met and the defendant was allowed to withdraw his plea.1185

In McCarthy v. United States1'86 the Supreme Court held in 1969 that a 
defendant is entitled to plead anew if a court accepts his guilty plea without 
fully adhering to the procedures specified in rule 11.1187 Although the Second 
Circuit has held that a defendant must be specifically informed according to 
each requirement enumerated in the rule,1188 in United States v. Saftm9 the 
court this term refused to allow the defendant to plead again even though 
slight deviations from rule 11 procedures had occurred.1190 The defendant 
alleged, among other rule 11 violations, that he had not been informed of the 
nature of the charge or of his right to counsel in the event of trial.1191 The 
court observed that the defendant had been adequately informed of the 
charges by counsel, that he had acknowledged in court that he understood the 
Government’s allegations, and that it appeared from the record that he knew 
he would be represented by counsel at every stage of the proceeding.1192 The 
court noted the experience, education, and intelligence of the defendant and 
the technical nature of the rule 11 violations; it concluded that the defendant 
must have known his rights and that the failure of the judge to address the 
defendant directly concerning these points did not invalidate the plea.1193

1185. Id. See also United States v. Bambulas, 571 F.2d 525, 527 (10th Cir. 1978) (per curiam) (not 
necessary for court to outline elements of state narcotics laws in order to comply with rule 11(c) and (f) 
when factual predicate established); United States v. Lincecum, 568 F.2d 1229, 1231 (5th Cir. 1978) (per 
curiam) (plea vacated because defendants not properly informed of conspiracy charge; also unclear 
whether requisite mental element for conspiracy developed on record as required by rule 11(f)).

1186. 394 U.S. 459 (1969).
1187. Id. at 463-64. Express compliance with rule 11 is required for two reasons: 1) Although the rule 11 

procedure is not constitutionally mandated, it is designed to assist the court in making the constitutionally 
required determination that a guilty plea is voluntary; and 2) the rule is intended to produce a complete 
factual record that will facilitate review of postconviction attacks on the voluntariness of the plea. Id. at 
465. Several circuits have applied the McCarthy rule this term to vacate guilty pleas that did not conform to 
rule 11 requirements. See, e.g., United States v. Alejandro, 569 F.2d 1200, 1201 (2d Cir. 1978) (per curiam) 
(court’s failure to advise defendant that it had power to impose lifetime special parole term requires that 
guilty plea be vacated); United States v. Del Prete, 567 F.2d 928, 929 (9th Cir. 1978) (per curiam) (failure 
to advise defendant that three-year special parole term was mandatory requires court to set aside 
conviction and allow defendant to enter new plea); United States v. Aldridge, 553 F.2d 922, 922 (Sth Cir. 
1977) (per curiam) (court’s failure to ascertain personally whether defendant understood nature of charge 
requires reversal; only questioning on this point came from prosecutor). But see United States v. Coronado, 
554 F.2d 166, 174 n.12 (5th Cir.) (failure to inform defendant explicitly of meaning of conspiracy not 
reversible error when record indicated that defendant understood general nature of charges; court noted 
that hearing in this case was held before 1975 rule changes established detailed procedural requirements), 
cert, denied, 434 U.S. 870 (1977).

1188. United States v. Journet, 544 F.2d 633, 634 (2d Cir. 1976) (guilty plea for distribution of narcotics 
vacated when defendant not informed specifically of fifth amendment privilege against self-incrimination, 
that guilty plea eliminates his right to trial, and that answers given in proceeding could be used against him 
in subsequent prosecution for perjury).

1189. 558 F.2d 1073 (2d Cir. 1977).
1190. Id. at 1081.
1191. Id. at 1079.
1192. Id. at 1079-80.
1193. Id. at 1081. See also United States v. Michaelson, 552 F.2d 472, 477 (2d Cir. 1977) (failure to 

inform defendant of waiver of privilege against self-incrimination does not require reversal; because plea 
taken after commencement of trial and defendant represented by competent attorney, he unquestionably 
was aware of consequences of plea). The Fifth Circuit, however, has held that McCarthy requires literal 
compliance with rule 11 procedures. United States v. Adams, 566 F.2d 962, 964 n.2 (5th Cir. 1978); see
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Under the McCarthy rule a defendant whose plea has been accepted in 
violation of rule 11 is entitled to plead anew without further demonstration of 
prejudice.* 1194 Many circuits have refused to apply this per se rule to collateral 
challenges. This term in Del Vecchio v. United States1195 the Second Circuit 
held that a defendant must show prejudice affecting the fairness of the 
proceeding or the voluntariness of the plea in order to succeed in a collateral 
attack based on a rule 11 violation.1196 In that case the defendant was not 
advised that he would have to serve a special three-year parole term after 
completing his prison sentence.1197 Nor was he advised of the minimum 
mandatory sentence and of his ineligibility for parole.1198 The court found that 
the failure of the trial court to instruct the defendant on these issues was 
harmless error, especially because the defendant presented no evidence to 
indicate that he would have acted differently if he had been so advised.1199 In 
reaching this result, the Second Circuit adopted the reasoning of the Supreme 
Court that collateral relief should not be available to remedy a technical 
violation of a rule of criminal procedure unless the defendant can show that a 
miscarriage of justice would occur or that exceptional circumstances support 
habeas relief.1200 The Second Circuit thus joined the Seventh, Eighth, and 
Tenth Circuits in rejecting a strict compliance approach to collateral chal
lenges to guilty pleas.1201

note 1174 supra and accompanying text.
1194. McCarthy v. United States, 394 U.S. 459, 471-72 (1969) (prejudice inheres in failure to comply 

with rule 11); see Sassoon v. United States, 561 F.2d 1154, 1160 (5th Cir. 1977) (plea vacated without 
further showing of prejudice when record showed defendant informed of charges only by being given 
indictment numbers and that court failed to determine that there was factual basis for plea).

1195. 556 F.2d 106 (2d Cir. 1977).
1196. Id. at 111.
1197. Id.
1198. Id. at 111-12.
1199. Id. at 113.
1200. Id. at 110 (citing Davis v. United States, 417 U.S. 333, 346 (1974) (dictum) (Court held relief 

available in § 2255 habeas proceeding to vacate conviction because of intervening change in substantive 
law)).

1201. See United States v. Hamilton, 553 F.2d 63, 66 (10th Cir.) (failure to advise defendant of 
mandatory parole term not miscarriage of justice requiring collateral relief because total sentence imposed 
was less than maximum sentence court had told defendant he might receive), cert, denied, 434 U.S. 834 
(1977); McRae v. United States, 540 F.2d 943, 945-46 (8th Cir. 1976) (same), cert, denied, 429 U.S. 1045 
(1977); Bachner v. United States, 517 F.2d 589, 597 (7th Cir. 1975) (same).

1202. Boykin v. Alabama, 395 U.S. 238, 244 (1969) (state trial judge erred in accepting defendant’s 
guilty plea without affirmative showing that it was intelligent and voluntary). The Supreme Court has 
indicated that a plea may be involuntary either because the defendant does not understand the nature of the 
constitutional protections he is waiving or because he has such a meager understanding of the charges that 
his plea cannot constitute an intelligent admission of guilt. Henderson v. Morgan, 426 U.S. 637, 645 n.13 
(1976) (dictum) (trial court erred in accepting guilty plea from defendant who was unaware that intent was 
essential element of crime); see Rinehart v. Brewer, 561 F.2d 126, 131 (8th Cir. 1977) (guilty plea not 
voluntarily entered when 15-year-old defendant not informed that intent was element of crime).

1203. 395 U.S. 238 (1969).

Although state proceedings are not governed by the requirements of rule 
11, a state court must still determine that a guilty plea is voluntary and 
intelligent in order to satisfy due process.1202 Boykin v. Alabama1203 imposes 
an affirmative duty on the trial judge to conduct an on-the-record examina
tion of the accused to ensure that he fully understands the consequences of a 
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guilty plea.1204 The Constitution, however, does not require that a specific 
ritual be followed when a defendant elects to plead guilty in a state court 
proceeding. 12O5 For example, although rule 11 prohibits the active participa
tion of the judge in plea bargaining,1206 such participation is only one factor in 
determining the voluntariness of a state guilty plea.1207 Additionally, although 
a defendant must receive adequate notice of the charge against him to satisfy 
due process, the Supreme Court has stated that he need not be addressed 
directly by the judge.1208

1204. Id. at 243 (waiver of constitutional rights cannot be presumed from silent record); see Rinehart v. 
Brewer, 561 F.2d 126, 131 (8th Cir. 1977) (guilty plea not voluntarily entered when defendant did not 
understand possibility of life imprisonment).

1205. Armstrong v. Egeler, 563 F.2d 796, 799 (6th Cir. 1977). Due process requires that the defendant 
be informed of certain elements of the charge and the consequences of the guilty plea. Henderson v. 
Morgan, 426 U.S. 637, 645 (1976). In Henderson the Supreme Court commented that notice would not 
require a description of every element of the offense. The defendant must, however, receive notice of all 
critical elements of the charge, including intent. Id. at 647 n.18. Although a defendant must be informed of 
the consequences of the plea, a precise knowledge of all of the penal ramifications is not required. 
Armstrong v. Egeler, 563 F.2d at 799 (due process not offended by state trial judge’s failure to inform 
defendant specifically that mandatory penalty of life imprisonment not subject to parole).

1206. Fed. R. Crim. P. 11(e)(1).
1207. Toler v. Wyrick, 563 F.2d 372, 374 (8th Cir. 1977) (judge’s noncoercive participation in plea 

bargaining did not affect voluntariness of plea in light of full record), cert, denied, 435 U.S. 907 (1978).
1208. Henderson v. Morgan, 426 U.S. 637, 647 (1976). In Henderson the Court indicated that an 

explanation of the charge by either the trial judge or defense counsel would be sufficient to give adequate 
notice to the defendant. Id. at 646-47; see Thundershield v. Solem, 565 F.2d 1018, 1028 (8th Cir. 1977) (due 
process satisfied when defense counsel informed defendant of elements of charge including justifiable 
homicide defense), cert, denied, 435 U.S. 954 (1978); cf. Rinehart v. Brewer, 561 F.2d 126, 130 (8th Cir. 
1977) (guilty plea not voluntary when 15-year-old defendant not advised of intent element of charge either 
by judge or defense counsel).

1209. North Carolina v. Alford, 400 U.S. 25, 37-39(1970).
1210. Id. at 37.
1211. 565 F.2d 1018 (8th Cir. 1977), cert, denied, 435 U.S. 954 (1978).
1212. Id. at 1024-25.
1213. Id. at 1024.
1214. Id. at 1025.

Although a guilty plea operates as an admission of all material facts, the 
Supreme Court has held that an express admission of guilt is not a 
constitutional prerequisite for a valid guilty plea.1209 A court may accept a 
guilty plea, despite the defendant’s professed belief in his innocence, as long as 
there is a strong factual basis for the plea and the plea represents a voluntary 
and intelligent choice among alternatives available to the defendant.1210 1211 This 
term in Thundershield v. Solemnn the Eighth Circuit applied the reasoning of 
the Supreme Court and held that a guilty plea supported by independent 
corroborative evidence would not be invalidated merely because the defend
ant denied committing the crime.1212 The court observed that the defendant 
had made a deliberate and measured choice to plead guilty to second degree 
manslaughter in order to avoid the possibility of the more stringent sentence 
that would accompany a first degree murder conviction.1213 Because there was 
a strong factual basis for concluding that the defendant had committed the 
crime, the court found that the plea was a voluntary and intelligent choice 
among alternatives.1214
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In state and federal cases, a guilty plea may be vacated if the defendant can 
show that he was deprived of effective assistance of counsel during the course 
of the proceedings against him. The Supreme Court has stated that a claim for 
ineffective assistance exists when the advice given was outside the range of 
competence demanded of attorneys in criminal cases.1215 The Fifth Circuit has 
added that this advice must be incorrect.1216 Thus, a defendant may not claim 
ineffective assistance when his attorney offers advice without adequate 
investigation unless the advice is erroneous and the defendant is adversely 
affected.1217

1215. McMann v. Richardson, 397 U.S. 759, 771 (1970). Counsel’s failure to evaluate facts that might 
give rise to a constitutional claim or to inform the defendant that certain constitutional claims may be 
lodged will not per se invalidate a guilty plea. Tollett v. Henderson, 411 U.S. 258, 266-67 (1973) 
(defendant’s claim that guilty plea vitiated because attorney failed to challenge unconstitutionally selected 
grand jury can succeed only if attorney’s failure to inquire into jury composition fell outside range of 
competence). Compare McMann v. Richardson, 397 U.S. at 771-72 (attorney’s failure to move to suppress 
allegedly coerced confession not incompetent; procedure for validating confession considered constitu
tional at time of plea and only found unconstitutional later in separate case, when it was considered 
constitutional at time of plea) with Rinehart v. Brewer, 561 F.2d 126, 132 (8th Cir. 1977) (15-year-old 
defendant’s guilty plea materially prejudiced by counsel’s failure to ensure that defendant understood 
elements of crime, to investigate possibility of lesser charge, and to pursue possibility of suppression motion 
at trial).

This term the circuits denied several defendants’ efforts to invalidate their guilty pleas for ineffective 
assistance. See Olles v. United States, 570 F.2d 817, 818 (8th Cir. 1978) (per curiam) (defendant’s claim 
that counsel ineffective for failure to discuss admissibility of certain evidence not valid when record showed 
attorney had discussed these matters with defendant); Fry v. United States, 569 F.2d 303, 304 (5th Cir. 
1978) (per curiam) (counsel’s failure to inform defendant of Department of Justice policy not to prosecute 
persons convicted on same charges in state court not ineffective assistance), amended, No. 77-2947, slip op. 
at 3734 (Apr. 24, 1978); Gaines v. Ricketts, 554 F.2d 1346, 1347 (5th Cir. 1977) (per curiam) (defendant’s 
claim of ineffective assistance unfounded when attorney discussed case with defendant at length on two 
occasions and defendant suggested no basis for avoiding his conviction).

1216. Sand v. Estelle, 559 F.2d 364, 365 (5th Cir. 1977) (even though attorney had not conducted 
investigation to establish validity of prior convictions, court will not vacate plea on grounds of ineffective 
assistance of counsel unless advice based on validity of those convictions was incorrect), cert, denied, 434 
U.S. 1076 (1978).

1217. Id.
1218. 563 F.2d 1117 (4th Cir. 1977).
1219. Id. at 1119.
1220. Id.
1221. Id. at 1120.

This term in Tolliver v. United States1218 the defendant pleaded guilty 
because of counsels’ advice that his prior convictions could be used to 
impeach him at trial and that, if he rejected a plea bargain, his likely 
conviction would result in a substantial sentence under the multiple offender 
statute.1219 Shortly before sentencing, the defendant informed his attorneys of 
a Supreme Court case that he believed would render his previous convictions 
invalid. Although neither attorney was aware of the decision and neither had 
investigated its possible effects, they advised the defendant that the case had 
no effect on the convictions.1220 The Fourth Circuit found that the attorneys 
should have advised the defendant that the prior convictions were probably 
invalid under the Supreme Court decision and that this error was so flagrant 
that the guilty plea would be set aside.1221 In making this determination, the 
court added that effective representation does not require errorless conduct, 
but when an attorney’s advice results from neglect or ignorance rather than 
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from informed professional deliberation, the requisite level of competence has 
not been met.1222

1222. Id. at 1121.
1223. Santobello v. New York, 404 U.S. 257, 260 (1971). The chief virtues of the plea bargaining system 

are speedy disposition of cases, conservation of judicial and prosecutorial resources, and finality of the 
criminal process. Blackledge v. Allison, 431 U.S. 63, 71 (1974). The Supreme Court has stated, however, 
that there is no constitutional right to engage in plea bargaining. Weatherford v. Bursey, 429 U.S. 545, 561 
(1977).

1224. Santobello v. New York, 404 U.S. 257, 262 (1971) (failure of new prosecutor to honor agreement 
negotiated by predecessor to abstain from making recommendation concerning defendant’s sentence 
nullifies guilty plea).

1225. Fed. R. Crim. P. 11(e)(1).
1226. Id.
1227. Fed. R. Crim. P. 11(e)(2). The requirement of full disclosure allows the court to pass on the 

validity of the plea and helps ensure that all terms of the agreement are fully understood and agreed to by 
the parties. United States v. Roberts, 570 F.2d 999, 1006 (D.C. Cir. 1977) (defendant must be allowed to 
withdraw plea when neither party informed court that prosecutor had promised not to recommend 
maximum sentence); Houmis v. United States, 558 F.2d 182, 185 (3d Cir. 1977) (trial judge should extract 
precise terms of plea agreement from counsel and defendant and ascertain whether defendant understands 
those terms).

1228. Fed. R. Crim. P. 11(e)(3).

Plea Bargaining. The Supreme Court has recognized plea bargaining
as an essential component of the criminal justice system that, when properly 
administered, is to be encouraged.1223 In both state and federal proceedings, 
when a plea is induced by a prosecutor’s promise, the promise must be 
fulfilled or the plea will be vacated.1224

Under rule 11(e) of the Federal Rules of Criminal Procedure, Government 
and defense attorneys may discuss the entry of a plea of guilty or nolo 
contendere in exchange for various Government concessions, including 
dismissal of other charges or recommendation of particular sentences.1225 The 
trial judge may not participate in these discussions.1226 Before accepting or 
rejecting a guilty plea, however, the court must inquire into whether the plea 
is based on an agreement. If so, the terms of the bargain must be disclosed in 
open court on the record or, if good cause is shown, in camera.1227 If the court 
accepts the plea bargain, judgment and sentence must embody the terms of 
the agreement.1228 A judge is free, however, to reject a particular plea bargain 
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or even refuse to countenance any plea bargaining at all.1229 If the court rejects 
the plea agreement, it must allow the defendant to withdraw his plea.1230

Rule 11(e)(1)(B) authorizes a prosecutor to recommend or agree not to 
oppose a defendant’s request for a particular sentence in return for a guilty 
plea, with the understanding that such recommendations or requests are not 
binding on the court.1231 When a defendant bargains only for a recommenda
tion of sentence by the Government, the court’s refusal to accept the 
recommendation does not constitute a rejection of the plea agreement and the 
court need not allow the defendant to withdraw his plea.1232 The Fifth Circuit 
has ruled, however, that when the defendant bargains for a particular 
recommendation, the prosecutor is expected to recommend the proposed 
sentence forcefully and intelligently.1233

Under rule 11(e)(6) evidence of a plea of guilty or offer to plead, later 
withdrawn, or of any statement made in connection with plea bargaining, is

1229. See United States v. Stamey, 569 F.2d 805, 806 (4th Cir. 1978) (because trial judge under no duty 
to recognize plea bargaining, he is not required to consider substance of agreement in deciding whether to 
accept guilty plea); United States v. Jackson, 563 F.2d 1145, 1148 (4th Cir. 1977) (judge may decide 
whether and to what extent he will consider plea bargains, and his refusal to entertain any plea bargaining 
whatsoever will not vitiate guilty plea knowingly and voluntarily entered). The prerogative of a federal 
judge to reject all forms of plea bargaining was recognized in the report of the House Judiciary Committee 
on the Federal Rules of Criminal Procedure Act of 1975. See H R. Rep. No. 247, 94th Cong., 1st Sess. 6, 
reprinted in [1975] U.S. Code Cong. & Ad. News 647, 678 (rule 11(e) permits each federal court to decide 
whether and to what degree it will permit plea negotiations; court not compelled to permit plea 
bargaining).

Despite the flexibility accorded the trial judge in determining whether plea bargaining should be 
allowed, the Fifth Circuit has ruled that a trial court’s disposition of a plea agreement is subject to limited 
appellate review. United States v. Bean, 564 F.2d 700, 703 (5th Cir. 1977). In Bean the defendant argued 
that the judge had abused his discretion in refusing to accept a plea bargain. Id. at 701. The Fifth Circuit 
noted that appellate courts had given little attention to formulating a standard for the trial judge’s exercise 
of discretion in allowing or accepting plea bargaining. Id. at 703. The court commented that in considering 
plea bargains, appellate courts may be governed by the same broad standards that apply in sentencing, 
which enable a reviewing court to reverse a decision only when it constitutes arbitrary or capricious action 
amounting to a gross abuse of discretion. Id. In Bean the Fifth Circuit concluded that the trial judge 
exercised reasonable discretion in rejecting the plea bargain because he believed the proposed sentence 
insufficient for the severity of the offense. Id. at 704.

1230. Fed. R. Crim. P. 11(e)(4).
1231. Fed. R. Crim. P. 11(e)(1)(B). Unlike provisions (c) and (d) of rule 11, provison (e)(1)(B) does not 

specify who must inform the defendant that the judge is not bound by the prosecutor’s recommendation. 
The cases imply that the judge should assume this responsibility. See Houmis v. United States, 558 F.2d 
182, 185 (3d Cir. 1977) (when record showed substantial confusion concerning whether defendant 
understood that sentence recommendation not binding on court and trial judge failed to inform defendant 
of this fact, defendant must be given opportunity to withdraw plea).

1232. United States v. Henderson, 565 F.2d 1119, 1122 (9th Cir. 1977), cert, denied, 435 U.S. 955 (1978) 
(when plea agreement did not provide for specific sentence as appropriate disposition but only for 
recommendation, court imposing a different sentence from that recommended did not reject agreement 
and not obliged to allow defendant to withdraw plea), cert, denied, 435 U.S. 955 (1978); United States v. 
Savage, 561 F.2d 554, 556 (4th Cir. 1977) (same).

1233. United States v. Grandinetti, 564 F.2d 723, 727 (Sth Cir. 1977) (when Government agreed to 
recommend certain sentence for probation violation but new prosecutor who had not negotiated plea 
expressed reservations about agreed-upon sentence, defendant entitled to have sentence vacated); cf. 
United States v. Miller, 565 F.2d 1273, 1275 (3d Cir. 1977) (per curiam) (when Government agreed that it 
would make no sentencing recommendation but reserved right to comment on defendant’s cooperation, 
prosecutor’s remarks that defendant’s actions were inexcusable and his lack of cooperation a travesty did 
not violate agreement).
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not admissible against the defendant in any subsequent civil or criminal 
proceeding.1234 This term in United States v. Gec/ers1235 the Fifth Circuit 
adopted a liberal interpretation of when plea bargaining commences and ruled 
that a defendant need not actually offer to enter a plea during a discussion 
with government officials in order to claim that his statements should be 
excluded under this rule.1236 As long as the defendant attends the meeting 
with a reasonable expectation of obtaining concessions from the Government, 
the discussion is sufficiently plea-related to require exclusion of the defend
ant’s admissions.1237 In a separate case, however, the same circuit held that 
inculpatory statements made by the defendant for the purpose of obtaining 
leniency for a third party are admissible if the agreement for the third party is 
fulfilled.1238

1234. Fed. R. Crim. P. 11(e)(6). Statements made during bargaining are admissible in a criminal 
proceeding for perjury if made by the defendant under oath, on the record, and in the presence of counsel. 
Id. This provision tracks the language of rule 410 of the Federal Rules of Evidence. For plea bargaining to 
work effectively and fairly, a defendant must be free to negotiate without fear that his statements will later 
be used against him if negotiations fail. United States v. Stirling, 571 F.2d 708, 731 (2d Cir. 1978), cert, 
denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

1235. 566 F.2d 1227 (5th Cir. 1978).
1236. Id. at 1232. When the defendant approached his meeting with the prosecutor with the expectation 

of receiving something in return for information, and the government elicited admissions in the “give-and- 
take” of a negotiating room, statements were held inadmissible against the defendant even though he was 
specifically informed that the purpose of the meeting was not to discuss the indictment. Id.

1237. Id. The court added that the statements would not be admissible either for direct evidence or for 
impeachment purposes because rule 11(e)(6) makes no such distinction. Id. at 1232 n.13.

1238. United States v. Robertson, 560 F.2d 647, 651 (5th Cir. 1977) (statements made in attempt to gain 
leniency for third parties do not constitute pleas or offers to plead and therefore fall outside ambit of rule 
11(e)(6)).

1239. 571 F.2d 708 (2d Cir. 1978), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).
1240. Id. at 730 & n.16.
1241. Id. at 730.
1242. Id.
1243. Id. at 730-31.
1244. Id. at 731.
1245. Id. at 732.
1246. Id. The Supreme Court has refused to hold that a confession is per se inadmissible because it was 

This term in United States v. Stirling1239 the defendant entered into a plea 
agreement that required him to testify before a grand jury regarding alleged 
securities violations.1240 The defendant appeared before the grand jury and 
gave detailed incriminating information.1241 After the indictment was filed, 
the defendant withdrew from the plea agreement and was convicted of 
securities fraud partly on the basis of his grand jury testimony.1242 On appeal 
the defendant argued that his testimony was made in connection with his offer 
to plead guilty and was, therefore, inadmissible under rule 11(e)(6).1243 The 
Second Circuit disagreed, holding that the defendant could not invoke rule 
11(e)(6) to exclude his grand jury testimony because it did not qualify as a 
discussion to obtain concessions from the Government in exchange for his 
plea.1244 Further, the terms of the bargain explicitly stated that the defendant 
would be subject to prosecution on the basis of any information he provided if 
he later violated the agreement.1245 By refusing to plead guilty, the defendant 
breached the agreement and exposed himself to use of his grand jury 
testimony.1246
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In state and federal proceedings, both parties must abide by the provisions 
of the plea agreement.1247 Additionally, the court must determine that the 
defendant has not been misled concerning the terms of the bargain1248 and 
that the plea was not induced by threats or coercion.1249 1250 This Term the 
Supreme Court addressed the question of coercion in prosecutorial attempts 
to force a defendant to plea bargain. In Bordenkircher v. Hayes'250 the Court 
considered whether the due process clause is violated when a state prosecutor 
carries out a threat made during plea negotiations to reindict the accused on 
more serious charges if he refused to plead guilty to the original indictment. 
During plea bargaining the prosecutor had threatened to charge the defend
ant with a violation of the state’s habitual criminal statute if he did not plead 

made subsequent to a plea bargain when the agreement did not call for such a confession. Hutto v. Ross, 
429 U.S. 28, 30 (1976) (per curiam). In reviewing a state conviction, the Court rejected the defendant’s 
claim that the confession was inadmissible because it would not have been made but for the agreement, and 
held that causation in that sense has never been the test of a voluntary confession. The test for determining 
admissibility is whether the confession resulted from any direct or implied promises, threats, violence, or 
coercion on the part of the prosecutor. Because that was not the case here, the Court held that the 
confession was voluntary and admissible. Id. The Court parenthetically distinguished this case from federal 
proceedings that are governed by rule 11 procedures and not solely by due process considerations. Id. at 30 
n.3; see Gunsby v. Wainwright, 552 F.2d 127, 128 (5th Cir. 1977) (per curiam) (factual determination of 
whether defendant’s inculpatory statement was part of plea bargain necessary for application of Hutto v. 
Ross test of admissibility after plea agreement breached).

1247. Santobello v. New York, 404 U.S. 257, 262 (1971) (guilty plea must be set aside if induced by 
promise that is later broken); see Gunsby v. Wainwright, 552 F.2d 127, 128 (5th Cir. 1977) (per curiam) 
(plea bargain breached when defendant who agreed to testify against codefendant in exchange for reduced 
sentence altered testimony and codefendant was acquitted); cf. United States v. Scharf, 568 F.2d 106, 107 
(8th Cir. 1978) (per curiam) (plea bargain in which Government dropped racketeering charge that might 
have resulted in loss of defendant’s business not breached when IRS seized business for civil tax liabilities); 
Bergman v. Lefkowitz, 569 F.2d 705, 714-16 (2d Cir. 1977) (agreement that special state prosecutor would 
recommend no state sentence in addition to one imposed on related federal charges not breached when 
prior to state sentencing prosecutor issued press release condemning lenient sentence imposed in federal 
court). A plea bargain may not be enforced, however, if it violates another person’s constitutional rights. 
See United States v. Henricksen, 564 F.2d 197, 198 (5th Cir. 1977) (per curiam) (plea bargain in which 
codefendant agreed not to testify at defendant’s trial violates defendant’s right to due process). But cf. 
United States v. Craig, 573 F.2d 455, 496 (7th Cir. 1977) (plea bargain in which person agreed to provide 
information concerning alleged relationship of state legislators and organized crime not improper use of 
judiciary), cert, denied. 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

1248. See Bonner v. Wyrick, 563 F.2d 1293, 1298 (8th Cir. 1977) (defendants not misled when record 
clearly indicated that counsel advised them that 10-year parole term was statistical average and not agreed 
upon sentence); cf. Smith v. Estelle, 562 F.2d 1006, 1008 (5th Cir. 1977) (although six of ten charges 
dismissed in return for defendant’s guilty plea and agreement to abandon appeal of prior conviction, 
defendant contended that bargain invalid because he effectively gained nothing given that he was already 
sentenced for life; claim rejected because one of dismissed indictments carried mandatory life sentence that 
could substantially lessen chances of parole if imposed).

1249. Brady v. United States, 397 U.S. 742, 755 (1970) (guilty plea entered by one fully aware of direct 
consequences valid unless induced by threats, misrepresentation, or improper conduct); Fed. R. Crim. P. 
11(d) (court may not accept guilty plea unless it determines plea is not result of force, threats, or promises 
not contained in plea agreement); see United States v. Bambulas, 571 F.2d 525, 526-27 (10th Cir. 1978) 
(defendant’s claim that plea coerced by prosecutor’s condition that all codefendants must enter guilty pleas 
does not require reversal when defendant failed to explain his earlier denial of coercion); Matthews v. 
United States, 569 F.2d 941, 943 (5th Cir. 1978) (defendant’s claim that guilty plea result of judge’s threats 
to impose lengthy sentence unsupported by evidence); cf. United States v. Aldridge, 553 F.2d 922, 923 (5th 
Cir. 1977) (per curiam) (court must make painstaking inquiry into conditions of plea agreement as well as 
degree of any attendant coercion).

1250. 434 U.S. 357 (1978).
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guilty to a charge of uttering a forged instrument.1251 When the defendant 
chose not to plead guilty, the prosecutor obtained an indictment under the 
statute.1252 Hayes unsuccessfully petitioned the state appellate court, which 
held the prosecutor’s action a legitimate use of leverage in the plea bargaining 
process.1253 After the district court denied Hayes’ petition for habeas corpus, 
the Sixth Circuit reversed, holding that the prosecutor’s decision to bring the 
recidivist charge was an impermissible retaliation against the defendant’s 
exercise of his right to trial.1254

1251. Id. at 358.
1252. Id.
1253. Id. at 359.
1254. Id. at 360; see Hayes v. Cowan, 547 F.2d 42, 45 (6th Cir. 1976) (opinion below).
1255. 434 U.S. at 360.
1256. Id. at 360-61. The Court seemed to imply that the threat of a more severe indictment would be 

acceptable when used as an inducement, but that a more severe indictment brought without prior notice 
would be more likely to be viewed as prosecutorial vindictiveness. Id.

1257. Id. at 364.
1258. Id. at 363.
1259. Id. at 365.
1260. See United States v. Allsup, 573 F.2d 1141, 1143 (9th Cir. 1978) (Government not vindictive 

when it elected not to bring indictment on marijuana and firearm charges in order to use them as plea 
bargaining tool in prosecution for bank robbery); Montgomery v. Estelle, 568 F.2d 457, 458 (5th Cir.) 
(Government properly indicted defendants under Texas habitual offender statute after they refused to 
plead guilty to original offense), cert, denied, 47 U.S.L.W. 3223 (U.S. Oct. 2, 1978). In a case decided prior 
to Bordenkircher, the Fourth Circuit also rejected the defendant’s contention that due process was violated 
by his reindictment on additional charges after plea bargaining discussions failed. United States v. 
Vaughan, 565 F.2d 283, 284 (4th Cir. 1977). The court based its holding, however, on the trial court’s 
findings that the additional count of the second indictment was inadvertently left out of the first indictment 
and that there was no retaliatory motivation on the part of the Government. Id. at 285. But see Brown v. 
Parratt, 560 F.2d 303, 309 (8th Cir. 1977) (Heaney J., concurring) (use of habitual offender statute to 
induce guilty pleas may have chilling effect on defendant’s exercise of right to trial).

1261. 571 F.2d 435 (8th Cir. 1978).

In upholding the conviction, the Supreme Court noted that the defendant 
was fully informed at the outset of negotiations that the prosecutor intended 
to obtain the additional indictment if plea bargaining failed.1255 Thus, as a 
practical matter, the case would be no different if the defendant had already 
been indicted under the statute and the prosecutor had offered to drop that 
charge as part of the plea bargain.1256 Additionally, although a defendant is 
free to exercise his right to a trial, the Court accepted as constitutionally 
legitimate the prosecutor’s interest in persuading the defendant to forgo these 
rights by pleading guilty.1257 The Court stated that there is no element of 
punishment or retaliation in the give-and-take of plea bargaining as long as 
the defendant is free to accept or reject the prosecution’s offer.1258 According
ly, the Court held that the prosecutor did not violate due process by 
presenting the defendant with the alternatives of forgoing trial or facing 
additional charges on which he was plainly subject to indictment.1259

The Fifth and Ninth Circuits have relied on the holding in Bordenkircher 
to affirm the validity of convictions on charges brought when defendants 
refused to plead guilty to earlier indictments.1260 Similarly, in Watkins v. 
Solem1261 the Eighth Circuit this term refused to vacate a guilty plea entered 
in exchange for the prosecution’s offer to refrain from filing more serious 
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charges.1262 The court stated, however, that Bordenkircher should be viewed 
as holding only that such offers are not unconstitutional per se and not as 
giving prosecutors the right to abuse their powers.1263 The voluntariness of the 
plea and the safeguards designed to insure that the plea is intelligently made 
continue to be the primary focus of appellate review of plea bargaining.1264

1262. Id. at 435-36.
1263. Id. at 436.
1264. Id. at 437.
1265. See United States v. Horovitz, 565 F.2d 1295, 1297 (5th Cir. 1978) (per curiam) (when defendant 

argues that Government breached plea bargain, district court should conduct appropriate evidentiary 
hearing supplementing existing transcripts, to determine exact terms of agreement); United States v. 
Cowin, 565 F.2d 548, 549 (8th Cir. 1977) (per curiam) (no hearing required when records show defendant’s 
allegation amounted to nothing more than bare contradiction of statements he made in plea proceeding). 
The Third Circuit has adopted a tripartite test for determining when a court may review the terms of a plea 
agreement without conducting an evidentiary hearing. The record developed in the rule 11(e) inquiry may 
obviate the necessity of an evidentiary hearing if it shows that 1) the defendant stated that no promise or 
other representation was made other than those disclosed in open court; 2) the defendant affirmatively 
stated that no out-of-court promise required him to respond untruthfully in court regarding the terms of 
the agreement; and 3) the defendant understood that he could not contend later that promises other than 
those set forth in open court were made. Brown v. United States, 565 F.2d 862, 863 (3d Cir. 1977) (per 
curiam) (citing United States v. Hawthorne, 502 F.2d 1183, 1 187-88 (3d Cir. 1974)). In Brown the trial 
court did not ask the defendant if he had been instructed to respond untruthfully and did not warn him that 
he could not later assert the existence of plea negotiations. Id. at 863. The Third Circuit held the refusal to 
vacate the plea without an evidentiary hearing clearly erroneous. Id.

Once a federal district court has determined the presence or absence of a plea agreement and the 
elements of the bargain, an appellate court will only set aside clearly erroneous findings of fact and 
conclusions of law with respect to the actual contents of the plea agreement. See United States v. Horovitz, 
565 F.2d at 1297. Evidentiary hearings may also be required in state proceedings when there is 
documentary evidence to support the defendant’s contention that an unfulfilled plea bargain induced his 
plea. See Salkay v. Wainwright, 552 F.2d 151, 152-53 (5th Cir. 1977) (evidentiary hearing required when 
affidavits support defendant’s petition to vacate sentence on grounds that plea of nolo contendere was 
entered pursuant to unfulfilled promise, but record disclosed no plea agreement).

1266. 431 U.S. 63 (1977).
1267. Id. at 68-69.
1268. Id. at 74-75.

Although a guilty plea entered in response to threats or unkept promises is 
invalid, it is uncertain what level of proof a defendant must present in order to 
challenge a seemingly voluntary plea. When a defendant offers credible 
affidavits that raise a fair inference of an unkept plea bargain, an evidentiary 
hearing is required to determine whether the allegations have merit.1265 In 
Blackledge v. Allison1266 the Supreme Court last Term considered when a 
defendant may, in a collateral attack on his guilty plea, repudiate statements 
made to a sentencing judge. The defendant alleged that his plea had been 
induced by promises of a moderate sentence and that he had been instructed 
to deny the existence of any plea agreement so that his guilty plea would be 
accepted.1267 The Court found that although the plea proceeding record 
imposes a formidable barrier to collateral attack on a guilty plea, the federal 
courts cannot fairly impose a per se rule excluding all possibility that a 
defendant’s statements upon entering a plea may be the product of misunder
standing, duress, or misrepresentation.1268 Because the defendant’s claim 
contained specific factual allegations and because the arguments in the habeas 
petition, when measured against the record, were not patently false or 
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frivolous, the complaint did not warrant summary dismissal and the defend
ant was entitled to careful consideration of his claim.1269

1269. Id. at 76-78, 82. The Eighth Circuit has stated, however, that for purposes of a subsequent civil 
suit a defendant may not argue that his statement disclaiming the existence of any plea agreement was false 
in order to recover against his attorneys for breach of warranty that there would be no imprisonment. 
Myers v. Butler, 556 F.2d 398, 399-400 (8th Cir.) (per curiam), cert, denied, 434 U.S. 956 (1977).

1270. Fed. R. Crim. P. 32(d).
1271. See United States v. Roberts, 570 F.2d 999, 1008-09 (D.C. Cir. 1977) (failure to allow plea 

withdrawal was abuse of discretion when objective evidence showed defendant justifiably confused 
concerning terms of plea agreement); United States v. Morgan, 567 F.2d 479, 493 (D.C. Cir. 1977) (abuse 
of discretion to deny withdrawal when defense counsel received new evidence that he could argue insanity 
defense at trial); United States v. Hough, 561 F.2d 594, 595-96 (5th Cir. 1977) (trial judge did not abuse 
discretion when he rejected defendant’s motion to vacate plea; corroborative evidence of criminal intent 
distinguished his case from judicial decision relied on in motion).

1272. Fed. R. Crim. P. 32(d); see United States v. Turner, 572 F.2d 1284, 1285 (8th Cir. 1978) (per 
curiam) (no manifest injustice in denial of motion to withdraw guilty plea when failure to advise defendant 
of maximum penalty provided by law not prejudicial); United States v. Bartoli, 572 F.2d 188, 189 (8th Cir. 
1978) (per curiam) (no manifest injustice in refusal to allow withdrawal of plea when court found 
defendant’s guilty plea entered in exchange for dismissal of charges against father was voluntarily made).

1273. See United States v. Strauss, 563 F.2d 127, 131, 133 (4th Cir. 1977) (when Government would 
have to reassemble 18 witnesses from several states, and defendant offered no satisfactory reason for 
wanting to withdraw his plea, court did not abuse discretion in denying motion to withdraw); United States 
v. Savage, 561 F.2d 554, 556-57 (4th Cir. 1977) (moments before sentencing defendant made oral request to 
withdraw plea on ground that judge rejected prosecutor’s recommendation of sentence; case remanded to 
determine whether Government would be prejudiced by withdrawal).

1274. See United States v. Morgan, 567 F.2d 479, 493 (D C. Cir. 1977) (dictum).
1275. See United States v. Roberts, 570 F.2d 999, 1012 (D.C. Cir. 1977) (failure to allow plea 

withdrawal abuse of discretion when defendant uncertain about terms, prosecutor had not informed judge 
of all provisions of agreement, and Government would suffer little inconvenience).

1276. United States v. Bell, 572 F.2d 579, 581 (7th Cir. 1978) (judge erred in sentencing defendant 
before ruling on motion to withdraw guilty plea filed 42 days before sentencing hearing).

Withdrawal of Guilty Pleas. Under rule 32(d) of the Federal Rules of
Criminal Procedure, a defendant may move to withdraw his plea of guilty or 
nolo contendere.1270 Requests for withdrawal prior to sentencing are commit
ted to the sound discretion of the court and are generally allowed whenever 
there appears a fair and just reason for doing so.1271 After sentencing, a guilty 
plea may be withdrawn only in extraordinary cases in which the court 
determines that manifest injustice would result from allowing the plea to 
stand.1272

In weighing a defendant’s presentencing request for withdrawal, a trial 
judge may consider whether the Government will be adversely affected. This 
term the Fourth Circuit indicated that the judge must balance the defendant’s 
reasons for seeking to withdraw his plea against the prejudice that will accrue 
to the Government if withdrawal is permitted.1273 The District of Columbia 
Circuit seems to have adopted the more liberal approach that presentencing 
withdrawals should be granted as a matter of course,1274 although it would 
still consider prejudice to the Government in determining whether to grant 
the motion.1275 A court may not proceed to sentence before ruling on a timely 
motion to withdraw the guilty plea.1276
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DOUBLE JEOPARDY

The fifth amendment’s prohibition of placing a defendant twice in jeopardy 
bars multiple trials for the same offense.1277 This Term the Supreme Court 
emphasized that the primary purposes of the double jeopardy clause are to 
guard the finality of judgments1278 and to protect an accused from retrial 
whether or not he has received a prior favorable verdict.1279 Underlying every 
application of the clause is a balance of society’s need for just judgments 
against the defendant’s interest in avoiding the embarrassment, strain, and 
expense of retrial.1280

In Breed v. Jones1281 the Supreme Court in 1975 extended double jeopardy 
protection to minors subjected first to a juvenile proceeding and then to a

1277. The fifth amendment provides in relevant part: “[N]or shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb . . . .’’U.S. Const, amend. V. The clause applies to state 
criminal trials through the fourteenth amendment. Benton v. Maryland, 395 U.S. 784, 794 (1969). It also 
bars an increase in sentence after the defendant has begun to serve his term. United States v. Benz, 282 U.S. 
304, 306-07 (1931) (double jeopardy clause prohibits second punishment for same offense); see notes 2017-
22 infra and accompanying text. Corporations are included within the scope of protected persons. United 
States v. Security Nat’l Bank, 546 F.2d 492, 494 (2d Cir. 1976), cert, denied, 430 U.S. 950 (1977).

For the double jeopardy clause to apply, the second prosecution must be by the same sovereign, for the 
same offense, and former jeopardy must have attached. See notes 1299-1305 infra and accompanying text 
(dual sovereignty); notes 1324-41 infra and accompanying text (multiple charges and offenses); notes 1313-
23 infra and accompanying text (when jeopardy attaches). The clause does not apply to prison 
administrative proceedings. United States v. Bryant, 563 F.2d 1227, 1230 (5th Cir. 1977) (administrative 
revocation of prisoner’s privileges does not preclude criminal prosecution based on same acts), cert, denied, 
435 U.S. 972 (1978). Nor does it apply to confinement under civil contempt charges. United States v. 
Morales, 566 F.2d 402, 409 (2d Cir. 1977) (defendant may be punished for criminal contempt after 
punishment for civil contempt based on same acts). Similarly, double jeopardy does not apply to forfeiture 
procedures. United States v. Hall, 559 F.2d 1160, 1163 (9th Cir. 1977) (forfeiture of smuggled rings as well 
as probation for smuggling not proscribed by double jeopardy doctrine because forfeiture procedures are 
civil), cert, denied, 435 U.S. 942 (1978).

1278. United States v. Scott, 98 S. Ct. 2187, 2194 (1978) (dictum) (primary purpose of double jeopardy 
rule is “to protect the integrity of a final judgment”). Compare id. with id. at 2200-01 (Brennan, J., with 
White, Marshall & Stevens, JJ., dissenting) (objective of double jeopardy clause not to protect accused’s 
interest in finality of favorable determination but to guard against unfairness of multiple trials).

1279. Burks v. United States, 98 S. Ct. 2141, 2147 (1978) (double jeopardy clause aimed at prohibiting 
successive trials for same acts); see United States v. Scott, 98 S. Ct. 2187, 2194 (1978) (dictum) (secondary 
purpose of double jeopardy to guard against multiple prosecutions even when no final determination of 
guilt or innocence has been made); Crist v. Bretz, 98 S. Ct. 2156, 2159-60 (1978) (dictum) (defendant put in 
jeopardy even when trial does not culminate in verdict); Serfass v. United States, 420 U.S. 377, 387-88 
(1975) (clause protects individual from ordeal of repeated prosecutions for same offenses); United States v. 
Wilson, 420 U.S. 332, 342-43 (1975) (double jeopardy clause reflects policy of avoiding multiple trials for 
same offense); Green v. United States, 355 U.S. 184, 187 (1957) (double jeopardy clause protects individual 
from repeated subjection to hazards of trial and possible conviction).

1280. See United States v. Scott, 98 S. Ct. 2187, 2194 (1978) (Government appeal allowed when no 
danger Government will wear down accused through repeated prosecutions); Green v. United States, 355 
U.S. 184, 187-88 (1957) (state may not use resources and power to subject defendant to embarrassment, 
expense, and possibility of false conviction from repeated attempts to convict). The same balance underlies 
the determination whether to permit a retrial following mistrial. See Arizona v. Washington, 434 U.S. 497, 
505 (1978) (defendant’s valued right to have his trial concluded by particular tribunal sometimes 
subordinated to public interest of affording prosecutor full and fair opportunity to present evidence). These 
considerations are also important in determining when jeopardy attaches. See Crist v. Bretz, 98 S. Ct. 2156, 
2160 (1978) (jeopardy attaches when jury is sworn so that state may not subject defendant to ordeal of 
repeated attempts to convict when trial is terminated before judgment).

1281. 421 U.S. 519 (1975).
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criminal trial as an adult.1282 This Term in Swisher v. Brady1283 the Court 
distinguished Breed and held that juveniles are not put twice in jeopardy by a 
single proceeding that begins with a master’s hearing and ends with a judge’s 
final adjudication.1284 The Court upheld a Maryland procedural rule under 
which masters hear evidence and make preliminary recommendations that 
may be confirmed, modified, or remanded by the juvenile court judge.1285 The 
Third Circuit emphasized this term that Breed applies only to adjudicatory 
juvenile hearings and not, for instance, to a hearing to determine whether a 
juvenile should be tried as an adult.1286

1282. Id. at 527-33.
1283. 98 S. Ct. 2699 (1978).
1284. Id. at 2708.
1285. Id. at 2704-05.
1286. Virgin Islands v. Smith, 558 F.2d 691, 694-95 (3d Cir.) (double jeopardy clause not offended by 

indictment following nonadjudicatory juvenile court transfer hearing), cert, denied, 434 U.S. 957 (1977).
1287. 431 U.S. 651 (1977).
1288. Id. at 662 (double jeopardy claim collateral to and separate from issue of guilt and therefore 

appealable); see notes 2324-36 infra and accompanying text.
1289. United States v. Evers, 569 F.2d 876, 877 (5th Cir. 1978) (pretrial denial of motion to dismiss 

indictment on double jeopardy grounds appealable as collateral order); United States v. Crouch, 566 F.2d 
1311, 1313-14 (5th Cir. 1978) (same); United States v. Cruz, 568 F.2d 781, 781 (1st Cir. 1978) (same); 
Moroyoqui v. United States, 570 F.2d 862, 864 (9th Cir. 1977) (same), cert, denied, 435 U.S. 997 (1978); 
United States v. Inmon, 568 F.2d 326, 332-33 (3d Cir. 1977) (same); United States v. Martinez, 562 F.2d 
633, 634 n.l (10th Cir. 1977) (same); United States v. Cerilli, 558 F.2d 697, 699 (3d Cir.) (per curiam) 
(same), cert, denied, 434 U.S. 966 (1977). See generally Comment, Interlocutory Appeals in Criminal Cases: 
An Open but Closely Guarded Door, 66 Geo. L.J. 1163 (1978); notes 2324-36 infra and accompanying text.

1290. See Moroyoqui v. United States, 570 F.2d 862, 864 (9th Cir. 1977) (reversing conviction obtained 
after a defendant’s pretrial appeal had been lodged but not pursued before Abney), cert, denied, 435 U.S. 
997 (1978); United States v. Crouch, 566 F.2d 1311, 1313-14 (5th Cir. 1978) (hearing appeal pursuant to 
Supreme Court directive; Abney decided after appellate panel rejected original appeal).

1291. United States v. Inmon, 568 F.2d 326, 332-33 (3d Cir. 1977) (defendant cannot be required to 
waive self-incrimination privilege in order to assert double jeopardy claim).

1292. Id. at 330-32 (defendant’s prima facie showing that two conspiracies charged were in fact one 
conspiracy puts burden on Government to establish separate crimes by preponderance of evidence).

1293 431 U.S. at 660-63 (rights conferred by double jeopardy clause significantly undermined if 
appellate review postponed until after conviction).

1294. 565 F.2d 1227 (2d Cir. 1977).

Last Term in Abney v. United States12*1 the Court ruled that when a pretrial 
motion to dismiss an indictment on double jeopardy grounds is denied, the 
defendant may immediately appeal the denial under the “collateral order” 
exception to the final judgment rule.1288 Thus, this term a number of circuits 
considered for the first time double jeopardy claims raised on interlocutory 
appeal.1289 Two circuits extended limited retroactive effect to Abney,1290 and 
the Third Circuit held that any potentially self-incriminating testimony a 
defendant offers in support of a pretrial double jeopardy claim may not be 
used against him later at trial.1291 The court also held that once a defendant 
makes a prima facie showing that a second indictment duplicates a prior 
charge, he cannot be tried unless the Government shows by a preponderance 
of the evidence that the crimes are distinct.1292

Despite the emphasis in Abney that the double jeopardy clause is a 
constitutional guarantee against unlawful retrial,1293 the Second and Third 
Circuits this year viewed double jeopardy as a defense that must be 
affirmatively and timely pleaded. In United States v. Perez1294 the Second
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Circuit held that the defendant had waived his double jeopardy claim by 
failing to raise it effectively at trial.1295 The court concluded that the defense 
had not been affirmatively pleaded either in a posttrial motion to dismiss the 
indictment on grounds differing from the subsequent double jeopardy claim, 
or in the bald assertion of a double jeopardy violation in a mandamus 
petition.1296 The Third Circuit disregarded a double jeopardy claim raised on 
appeal from a guilty verdict that had been announced after a deadlocked jury 
had been reconvened.1297 Because the defendant had chosen to hear the 
verdict without objecting to the procedural defect, any double jeopardy claim 
had been waived.1298

1295. Id. at 1232.
1296. Id.
1297. Virgin Islands v. Smith, 558 F.2d 691, 693-94 (3d Cir), cert, denied, 434 U.S. 957 (1977).
1298. M.at 693; see United States v. Inmon, 568 F.2d 326, 330-31 (3d Cir. 1977) (double jeopardy may 

be waived; citing authority in other circuits).
1299. Bartkus v. Illinois, 359 U.S. 121, 131-32 (1959) (state prosecution not barred by earlier acquittal 

in federal court for same crime).
1300. Abbate v. United States, 359 U.S. 187, 193-95 (1959) (federal prosecution not barred by earlier 

conviction in state court for crimes based on same acts); accord. United States v. Frumento, 563 F.2d 1083, 
1088-89 (3d Cir. 1977) (no valid double jeopardy claim in federal charges of racketeering and conspiracy 
following acquittal in state court of extortion, bribery and conspiracy based on same activity), cert, denied, 
434 U.S. 1072 (1978); United States v. Corbo, 555 F.2d 1279, 1281 (5th Cir.) (state conviction for 
conspiracy does not bar similar federal prosecution based on same incident), cert, denied, 434 U.S. 928 
(1977).

1301. 435 U.S. 313 (1978).
1302. Id. at 329-30. Because contributing to the delinquency of a minor is a lesser included offense of 

statutory rape, a single sovereign could not prosecute both crimes. Id. at 316 & n.4.
1303. Id. at 318-22; see Waller v. Florida, 397 U.S. 387, 395 (1970) (trial in municipal court bars 

subsequent state trial).
1304. 435 U.S. at 322-30.
1305. Id. at 330-32. With this reversal of the Ninth Circuit, the Court settled a conflict between two 

circuits. The Eighth Circuit, in United States v. Walking Crow, 560 F.2d 386 (8th Cir. 1977), expressly 
declined to adopt the Ninth Circuit’s Wheeler view of tribal courts as inferior members of the federal 
judicial system. Id. at 388. Instead, the Eighth Circuit held that a tribal court’s administration of its own 
law raises no bar to a subsequent federal prosecution for crimes based on the same conduct. Id. (affirming 

Dual Sovereignty. The principles of double jeopardy are not implicated
by multiple prosecutions for the same act if pursued by separate sovereigns. 
This Term the Supreme Court added successive prosecutions by tribal and 
federal courts to the traditional federal-state Bartkus1299 and state-federal 
Abbate1300 double jeopardy exemptions. In United States v. Wheeled301 the 
Court held that the federal indictment of a Navajo for statutory rape, 
following the Navajo’s guilty plea in a tribal court to contributing to the 
delinquency of a minor, was not barred by the double jeopardy clause.1302 The 
Court reasoned that when nominally different prosecuting entities, such as 
municipal and state authorities, derive their powers from the same ultimate 
source, they operate as arms of a single sovereign and may not try a defendant 
more than once for the same basic offense.1303 On the other hand, tribal law 
ultimately stems from its own retained sovereignty, even though the federal 
government exercises considerable control over Indian society.1304 Thus, a 
defendant may be prosecuted for the same offense in both tribal and federal 
courts.1305
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The “dual sovereignty” doctrine was recognized by the Supreme Court this 
Term in Rinaldi v. United States1306 as the basis of the Department of Justice’s 
Petite policy of avoiding duplicative state and federal prosecutions.1307 In 
Rinaldi the Government had deliberately pursued a duplicative federal 
prosecution because of the possibility that a state conviction would be 
reversed.1308 When the Government later moved to dismiss the indictment, 
the district court denied the motion—even though denial harmed the 
defendant—because the Petite policy violation resulted from prosecutorial 
bad faith and because the defendant had not asserted the Petite policy 
violation at trial.1309 The Fifth Circuit upheld the decision,1310 but the 
Supreme Court reversed.1311 Because the overriding purpose of the Petite 
policy is to protect the individual from needless multiple prosecutions, the 
Court concluded that a defendant should receive the benefit of the policy 
whenever the Government seeks its application.1312

conviction of Indian in federal court for robbery although defendant previously pleaded guilty in tribal 
court to simple theft for same acts); accord. United States v. Elk, 561 F.2d 133, 134-35 (8th Cir. 1977) (per 
curiam) (affirming federal conviction of Indian for assaulting police officer after tribal court conviction for 
resisting arrest).

1306. 434 U.S. 22 (1977) (per curiam).
1307. Id. at 27-29. See generally Note, The Petite Policy: An Example of Enlightened Prosecutorial 

Discretion, 66 Geo. L.J. 1137 (1978). The policy, which derives its name from Petite v. United States, 361 
U.S. 529, 530 (1960) (per curiam), also includes the goal of trying together all federal offenses arising out of 
the same transaction. 66 Geo. L.J. at 1137.

1308. 434 U.S. at 24.
1309. Id. at 25.
1310. In re Washington, 544 F.2d 203, 209 (5th Cir. 1976) (en banc).
1311. 434 U.S. at 32.
1312. Id. at 31. From this holding the Fifth Circuit concluded that the Government’s insistence that its 

Petite policy has not been violated should also foreclose appellate inquiry into the possibility of a violation. 
Fry v. United States, 569 F.2d 303, 304 (5th Cir. 1978) (per curiam).

1313. United States v. Martin Linen Supply Co., 430 U.S. 564, 569 (1977) (protections afforded by 
double jeopardy clause implicated only when accused placed in jeopardy); see Nottingham v. Zahradnick, 
573 F.2d 193, 194 (4th Cir. 1978) (per curiam) (only if jeopardy attached in mistrial need court reach 
question of manifest necessity); United States v. Wedalowski, 572 F.2d 69, 74-75 (2d Cir. 1978) 
(Government appeal of pretrial dismissal not barred when jeopardy never attached in first trial). Former 
jeopardy can only attach if the trial court has jurisdiction. Nottingham v. Zahradnick, 573 F.2d 193, 194 
(4th Cir. 1978) (per curiam) (claim of double jeopardy available; defendant’s first trial court had proper 
jurisdiction).

1314. Crist v. Bretz, 98 S. Ct. 2156, 2159-60 & n.10 (1978); United States v. Martin Linen Supply Co., 
430 U.S. 564, 569 (1977); Serfass v. United States, 420 U.S. 377, 388 (1975).

1315. Crist v. Bretz, 98 S. Ct. 2156, 2160 (1978) (jeopardy had attached because jury was sworn); United 
States v. Martin Linen Supply Co., 430 U.S. 564, 569 (1977) (jeopardy had attached because evidence had 
been presented and considered by jury); Serfass v. United States, 420 U.S. 377, 388 (1975) (jeopardy had 
not attached when indictment dismissed before jury empaneled or sworn).

1316. United States v. Martin Linen Supply Co., 430 U.S. 564, 569 (1977) (dictum); Serfass v. United 
States 420 U.S. 377, 388 (1975) (dictum); United States v. Jorn, 400 U.S. 470, 479 (1971) (plurality 
opinion) (defendant placed in jeopardy once he is put to trial before trier of facts); United States v. Pitts, 

When Jeopardy A ttaches. Before a double jeopardy claim can be raised,
former jeopardy must attach.1313 The federal rule is that jeopardy attaches 
when a defendant is put to trial before the trier of fact:1314 in a jury trial when 
a jury is empaneled and sworn,1315 and in a bench trial when the court begins 
to hear the evidence.1316 Several circuits this term clarified the point at which 
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jeopardy attaches in a jury trial. Jeopardy does not attach when a jury is 
empaneled but not sworn,1317 1318 nor when a jury is empaneled and sworn merely 
for voir dire,'3K but only when the jury is sworn to try the case.1319

569 F.2d 343, 346-47 (5th Cir. 1978) (jeopardy had not attached when bench trial dismissed before 
Government made opening statement or presented evidence).

1317. United States v. Wedalowski, 572 F.2d 69, 74 (2d Cir. 1978); United States v. Gates, 557 F.2d 
1086, 1088-89 (5th Cir. 1977) (jeopardy did not attach when first jury discharged after it was empaneled 
but before it was sworn), cert, denied, 434 U.S. 1017 (1978).

1318. United States v. Wedalowski, 572 F.2d 69, 74-75 (2d Cir. 1978) (voir dire oath distinguished from 
trial jury oath in determining when jeopardy attaches); United States v. Green, 556 F.2d 71, 72 (D.C. Cir. 
1977) (per curiam) (defendant may be retried after first jury sworn for voir dire but not for trial.)

1319. United States v. Wedalowski, 572 F.2d 69, 74-75 (2d Cir. 1978) (jeopardy did not attach when 
indictment dismissed after jury selected but before it was sworn for trial); United States v. Green, 556 F.2d 
71, 72 (D.C. Cir. 1977) (per curiam) (defendant not subject to risk of being convicted until jury sworn to try 
case).

1320. 98 S. Ct. 2156 (1978).
1321. Id. at 2161-62.
1322. Id. at 2157-58 &n.l.
1323. Id. at 2162. The Court concluded that the federal rule does not represent arbitrary line-drawing 

but reflects and protects the defendant’s interest in retaining a chosen jury. Id. The dissent, however, found 
no justification for elevating to constitutional status what it considered to be merely a supervisory rule, or 
for distinguishing the time jeopardy attaches in a jury trial from the time it attaches in a bench trial. Id. at 
2167-68 (Powell, J., with Burger, C.J., & Rehnquist, J., dissenting).

1324. Brown v. Ohio, 432 U.S. 161, 166 (1977). Two offenses that are the same for purposes of barring 
consecutive sentences will also be the same for purposes of barring successive prosecutions. Sanabria v. 
United States, 98 S. Ct. 2170, 2184 (1978); Brown v. Ohio, 432 U.S. at 166; see North Carolina v. Pearce, 
395 U.S. 711,716-17 (1969) (multiple punishment for same crime barred by double jeopardy clause). The 
clause permits multiple prosecutions based on entirely distinct statutory schemes. United States v. Stirling, 
571 F.2d 708, 729 (2d Cir. 1978) (indictment under Securities Act for making false statements not barred 
by criminal prosecution under Taft-Hartley Act for a different crime even though both prosecutions based 
on the same facts), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978). No violation of the clause exists even 
if the prosecutor fails to try all counts together at the first trial. Hardwick v. Doolittle, 558 F.2d 292, 298 
(5th Cir. 1977) (no double jeopardy violation when state failed to join in single proceeding all charges 
arising from one criminal episode), cert, denied, 434 U.S. 1049 (1978); cf. Rinaldi v. United States, 434 U.S. 
22, 24 n.5 (per curiam) (1977) (while not constitutionally mandated, Petite policy of Justice Department 
requires United States to try together all offenses arising out of a single transaction); notes 1306-12 supra 
and accompanying text (dual sovereignty). Similarly, no double jeopardy violation exists if two indictments 
pending against the defendant set forth largely identical charges, as long as the Government proceeds to 
trial on only one. United States v. Cerilli, 558 F.2d 697, 701 (3d Cir.) (per curiam), cert, denied, 434 U.S. 
966 (1977). See generally Note, Double Jeopardy: Multiple Prosecutions Arising from the Same Transaction, 
15 Am. Crim. L. Rev. 259 (1978).

¡5

This Term in Crist v. Bretz'320 the Supreme Court made binding on the 
states the federal rule that jeopardy attaches when the jury is empaneled and 
sworn.1321 At the defendant’s first trial, the jury had been empaneled, sworn, 
and dismissed. Under Montana law, however, retrial was permitted because 
jeopardy did not attach until the first witness was sworn.1322 In reversing the 
conviction the Court held that the federal rule concerning the time jeopardy 
attaches in a jury trial is an integral part of the constitutional guarantee 
against double jeopardy.1323

Multiple Charges and Offenses. The double jeopardy clause allows
multiple prosecutions based on a single criminal transaction as long as the 
statutory offenses involved are not the same.1324 Under the traditional 
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Blockburger test,1325 offenses are sufficiently different to allow separate 
prosecutions if each requires proof of a statutory element that the other does 
not.1326 Applying this test, the Second Circuit this term permitted a reindict
ment on a charge of conspiracy to forge the endorsement on a U.S. bond after 
the original indictment charging a conspiracy to forge the bond itself was 
dismissed.1327 The Fifth Circuit, applying the same test, allowed retrial on an 
added count of assaulting a probation officer after a prior conviction for 
assaulting several police officers in the same incident was overturned.1328 As 
the Supreme Court stated this Term in Simpson v. United States,1319 however, 
application of the Blockburger test may be unnecessary if Congress did not 
intend to allow cumulative punishment for the separate statutory offenses.1330

Applying the Blockburger standard last Term in Brown v. Ohio,1331 the 
Supreme Court ruled that the double jeopardy clause prohibits successive 
prosecutions for greater and lesser included offenses, regardless of the order 
of the prosecutions.1332 Because every element of a lesser included offense is

1325. Blockburger v. United States, 284 U.S. 299, 304 (1932). Blockburger applies only to several 
separate offenses arising out of a single transaction and not to continuing offenses that Congress intended 
to punish as one crime. Id. at 302 (distinguishing the business of selling drugs, a continuing offense, from 
successive sales of drugs, which may constitute more than one offense); accord, Sanabria v. United States, 
98 S. Ct. 2170, 2181-82 & n.24 (1978) (Blockburger inapplicable because allowable unit of prosecution 
under statute is participation in single gambling business—a continuing offense—not discrete acts of 
gambling).

1326. 284 U.S. at 302. The test concerns overlapping statutory elements, not overlap in the actual 
evidence offered to establish the crimes. Brown v. Ohio, 432 U.S. 161, 166 (1977); Iannelli v. United States, 
420 U.S. 770, 785 n.17 (1975); United States v. Kearney, 560 F.2d 1358, 1366 (9th Cir.) (appropriate test 
for separateness of offenses charged is required proof rather than actual proof; fact that same evidence 
proved both substantive narcotics offense and narcotics conspiracy irrelevant for purposes of Blockburger 
test), cert, denied, 434 U.S. 971 (1977). The Seventh Circuit misapplied this test in United States v. Chaney, 
559 F.2d 1094, 1096 (7th Cir. 1977) (use of explosives in malicious attempt to damage building constitutes 
same offense as use of explosives in commission of felony when all evidence necessary to prove one is also 
necessary to prove other).

1327. United States v. Sebastian, 562 F.2d 211, 214 (2d Cir. 1977) (indictments charge different offenses 
since first requires proof of forged obligation whereas second requires proof of forged endorsement).

1328. Hardwick v. Doolittle, 558 F.2d 292, 297 (5th Cir. 1977) (prosecution for assault of probation 
officer permitted even though offense arose out of same incident as assault of police officers), cert, denied, 
434 U.S. 1049 (1978). The Eighth Circuit this term cited the Blockburger test without amplification in 
allowing indictments for both rape and carnal knowledge of a mentally retarded female, arising from a 
single nonconsensual act of intercourse. United States v. Taylor, 562 F.2d 572, 574 (8th Cir.), cert, denied, 
434 U.S. 988 (1977).

1329. 435 U.S. 6 (1978).
1330. Id. at 12-13 (Congress did not intend to impose additional penalty under general punishment 

statute for committing felony with dangerous weapon in addition to punishment under statute for bank 
robbery with firearm); see Jeffers v. United States, 432 U.S. 137, 155-58 (1977) (plurality opinion) 
(Congress did not intend to allow cumulative punishment for violations of 21 U.S.C. § 846, conspiracy to 
distribute narcotics, and 21 U.S.C. § 848, participation in continuing criminal enterprise to violate the drug 
laws, even though they are distinct offenses). The normal presumption is that the legislature intended 
cumulative punishment for separate offenses. See Virgin Islands v. Smith, 558 F.2d 691, 696 (3d Cir.) 
(legislature clearly intended to penalize separately possession of a dangerous weapon and murder with the 
weapon), cert, denied, 434 U.S. 957 (1977). But see United States v. Golay, 560 F.2d 866, 869-70 (8th Cir. 
1977) (defendant may not be sentenced under both Hobbs Act and bank robbery statute because in 
analogous case Congress had not indicated an intent to pyramid penalties). See generally notes 2005-16 
infra and accompanying text.

1331. 432 U.S. 161 (1977).
1332. A lesser offense, such as joyriding, requires no proof beyond that required for conviction of a 
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necessary to prove the greater offense arising out of the same act or 
transaction, the Court held that two such offenses are identical for double 
jeopardy purposes. * 1333 In two cases this term the defendants sought to invoke 
the Brown rule, but the courts held that their convictions were not for greater 
and lesser included offenses.1334 1335 An exception to the Brown rule does allow 
retrial when the additional facts necessary to sustain the greater charge have 
not yet occurred.1333 The First Circuit this term applied this exception to 
affirm a conviction for murder, following one for assault and battery, after the 
assault victim died.1336

greater offense, such as auto theft. Thus, each offense does not require proof of a fact the other does not. Id. 
at 168; see Jeffers v. United States, 432 U.S. 137, 151 (1977) (plurality opinion) (because lesser and greater 
offenses are the same for purposes of double jeopardy, sequence of trials is immaterial).

1333. 432 U.S. at 168.
1334. United States v. Woods, 568 F.2d 509, 511 (6th Cir.) (distribution of heroin held not a lesser 

included offense of possession of heroin with intent to distribute), cert, denied, 435 U.S. 972 (1978); Virgin 
Islands v. Smith, 558 F.2d 691, 695-96 (3d Cir.) (possession of dangerous weapon held not a lesser included 
offense of murder committed with the weapon), cert, denied, 434 U.S. 957 (1977).

1335. Brown v. Ohio, 432 U.S. at 169 n.7. Retrial on a more serious charge is also allowed when the 
additional facts had not been discovered before the first trial despite the exercise of due diligence. Id. A 
third exception to the rule exists when a defendant fails to raise a double jeopardy claim while opposing the 
Government’s effort to try two indictments together. Id. In that case, he is deemed to have elected to 
undergo successive trials on a lesser included and greater offense. Jeffers v. United States, 432 U.S. 137, 
152, 154 (1977). The Court this Term concluded that no Jeffers exception applies when the defendant’s 
motion for acquittal on one theory underlying a single count indictment does not contemplate a later retrial 
on another theory. Sanabria v. United States, 98 S. Ct. 2170, 2185 (1978).

1336. Vanetzian v. Hall, 562 F.2d 88, 90 n.l (1st Cir. 1977) (per curiam).
1337. Callanan v. United States, 364 U.S. 587, 593-94 (1961) (because agreement to participate in 

criminal scheme makes crime more likely to occur and succeed, the agreement may be punished separately 
as conspiracy, and thus consecutive sentences allowed for conspiracy and underlying offense); see King v. 
United States, 565 F.2d 356, 357 (Sth Cir. 1978) (per curiam) (affirming conviction for importing heroin 
and conspiracy to import heroin). But cf. Jeffers v. United States, 432 U.S. 137, 156-57 (1977) (plurality 
opinion) (when substantive offense consists of concerted activity, no policy reason exists to impose 
additional conspiracy penalty).

1338. 560 F.2d 1050 (2d Cir. 1977).
1339. 21 U.S.C. § 846 (1976).
1340. Id. § 848; see 560 F.2d at 1054-55. The Second Circuit thus followed the suggestion in Jeffers that 

because section 848 prohibits activity in concert with five or more people, section 846—the conspiracy 
section—is a lesser included offense of section 848. See Jeffers v. United States, 432 U.S. 137, 153 (1977) (§ 
846 apparently lesser included offense of § 848).

1341. See United States v. Shelton, 573 F.2d 917, 919 (6th Cir. 1978) (separate prosecutions allowed for 
conspiracy to violate Hobbs Act and extortion of money under color of official right), cert, denied, 41 
U.S.L.W. 3222 (Oct. 2, 1978); United States v. Cruz, 568 F.2d 781, 782-83 (1st Cir. 1978) (affirming 
district court’s denial of defense motion to dismiss indictment for conspiracy to distribute heroin; 
defendant previously convicted for possession with intent to distribute); United States v. Foster, 566 F.2d 

Although both conspiracy and its underlying substantive offense have 
traditionally been prosecuted despite their similarity,1337 1338 a number of circuits 
this term moved toward applying the Blockburger-Brown test before allowing 
a separate conspiracy prosecution. The only court of appeals to preclude such 
dual prosecution was the Second Circuit, which in United States v. Sperlingmi 
determined that conspiracy to violate a federal narcotics law1339 was a lesser 
included offense of engaging in a continuing criminal enterprise.1340 The other 
courts of appeals that applied the Blockburger-Brown analysis nevertheless 
held that conspiracy and its substantive offense could be prosecuted separate
ly.1341
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Trial and Appellate Acquittals. A fundamental principle of double
jeopardy jurisprudence is that a defendant may not be retried after a trial 
court acquittal.1342 Nor may even an erroneously entered acquittal be 
reviewed on appeal if a second trial would be required by reversal.1343 This 
Term the Supreme Court in Burks v. United States1344 extended double 
jeopardy protection to appellate acquittals that are based on insufficiency of 
the evidence.1345 The Court held that when a reviewing court reverses a 
conviction on the basis of insufficient evidence, the defendant must be 
acquitted even if he had requested a new trial.1346 Burks does not disturb the 

1045, 1048 (6th Cir. 1977) (separate convictions allowed for conspiracy to violate and violation of federal 
banking laws); United States v. Cumberbatch, 563 F.2d 49, 51-52 (2d Cir. 1977) (affirming conviction for 
conspiracy to rob following dismissal on underlying offense of robbery); United States v. Cylkouski, 556 
F.2d 799, 800-01 (6th Cir. 1977) (conspiracy to obstruct enforcement of state gambling laws does not bar 
conviction for knowingly conducting an illegal gambling business).

The Ninth Circuit cited both policy reasons and the Blockburger-Brown test in allowing separate 
sentences for unlawful distribution of heroin and conspiracy to possess and distribute the same drug. See 
United States v. Kearney, 560 F.2d 1358, 1365-66 (9th Cir.) (conspiracy may be charged and punished 
separately from substantive offense because conspiracy presents enhanced danger to society and difficulty 
of law enforcement, and because conspiracy is different than underlying offense under Blockburger test), 
cert, denied, 434 U.S. 971 (1977); see United States v. Chases, 558 F.2d 912, 914 (9th Cir. 1977) (per 
curiam) (summarily dismissing double jeopardy claim in conviction for possession of marijuana and 
conspiracy to possess same drug), cert, denied, 434 U.S. 1036 (1978).

1342. United States v. Scott, 98 S. Ct. 2187, 2193 (1978) (no retrial after trial court acquittal but retrial 
permitted after dismissal on defendant’s motion alleging pretrial delay); Sanabria v. United States, 98 S. Ct. 
2170, 2179 (1978) (defendant’s acquittal barred Government retrial); United States v. Martin Linen Supply 
Co., 430 U.S. 564, 571 (1977) (same); Green v. United States, 355 U.S. 184, 188 (1957) (when defendant 
charged with first-degree murder and convicted of second-degree murder, verdict operates as acquittal of 
greater offense; no retrial on greater charge permitted); United States v. Ball, 163 U.S. 662, 671 (1896) 
(acquittal bars further prosecution even when original indictment defective). The double jeopardy clause 
applies to all rule 29 judgments of acquittal as well as to verdicts of acquittal returned by a jury. United 
States v. Martin Linen Supply Co., 430 U.S. 564, 573-75 (1977); see Fed. R. Crim. P. 29 (permitting 
motions for judgment of acquittal at close of evidence by either party, or after jury verdict of guilty).

1343. United States v. Scott, 98 S. Ct. 2187, 2193 (1978) (retrial permitted after erroneous dismissal 
based on defendant’s motion but not after erroneous acquittal); United States v. Martin Linen Supply Co., 
430 U.S. 564, 571 (1977) (final judgment, correct or not, prohibits retrial); Fong Foo v. United States, 369 
U.S. 141, 143 (1962) (per curiam) (same); Green v. United States, 355 U.S. 184, 188 (1957) (dictum) 
(same). Applying this principle, the Supreme Court this Term upheld a judgment of acquittal based on an 
erroneous exclusion of evidence. Sanabria v. United States, 98 S. Ct. 2170, 2181 (1978).

Despite this emphasis on the finality of acquittal, the Court in Scott continued to leave open the 
possibility that a judgment of acquittal can be appealed when no retrial would result. 98 S. Ct. at 2193 n.7 
(dictum); see United States v. Jenkins, 420 U.S. 358, 365 (1975) (dictum) (acquittal appealable if there will 
be no retrial on remand); United States v. Wilson, 420 U.S. 332, 344-45, 352-53 (1975) (dictum) (same). 
Several circuits this term thus allowed appeals to be taken from judgments of aquittal when a successful 
appeal would merely reinstate a prior jury verdict of guilty. See United States v. Boyd, 566 F.2d 929, 932- 
33 (5th Cir. 1978) (permitting appeal of judgment of acquittal entered following jury verdict of guilty 
because successful appeal does not subject defendant to second trial); United States v. Schoenhut, 576 F.2d 
1010, 1018 & n.7 (3d Cir. 1978) (same); United States v. Calloway, 562 F.2d 615, 616-17 (10th Cir. 1977) 
(same); United States v. Ramos, 558 F.2d 545, 546 (9th Cir. 1977) (same); United States v. Rojas, 554 F.2d 
938, 941-42 (9th Cir. 1977) (same); notes 1387-1404 infra and accompanying text (Government appeals).

1344. 98 S. Ct. 2141 (1978).
1345. Id. at 2149-50.
1346. Id. at 2150. The Court thus reversed the Sixth Circuit, which had remanded with instructions 

permitting retrial. Its remand was based on insufficient evidence—the Government’s failure to rebut a 
prima facie insanity defense. Id. at 2143; see 547 F.2d 968, 970 (6th Cir. 1976). The Court also overruled 
the Bryan-Forman line of cases to the extent they suggest that a defendant who requests a new trial waives 
his right to a judgment of acquittal based on insufficient evidence. 98 S. Ct. at 2150; see Forman v. United 



1978] Project: Criminal Procedure 503

normal rule that a defendant who successfully appeals his conviction on 
grounds other than sufficiency of the evidence may be retried.1347 The reason 
for the distinction is that reversals for trial error indicate only a defect in the 
judicial process, whereas reversals for insufficient evidence indicate a fatal 
defect in the Government’s case.1348 Remand in the latter case would give the 
Government an unfair opportunity to present new evidence1349 and would 
unfairly discriminate between defendants actually acquitted at the trial level 
and those who should have been.1350 The distinction between appellate 
acquittals and appellate reversals based on trial error was controlling this 
Term in Greene v. Massey.1351 In Greene the Court was unable to determine 
whether a Florida Supreme Court’s reversal was based on insufficient 
evidence or trial error.1352 Therefore, the Court remanded for clarification in 
light of Burks.1353

States, 361 U.S. 416, 425 (1960) (when defendant has sought new trial appellate court may order one even if 
evidence found insufficient); Yates v. United States, 354 U.S. 298, 328 (1957) (same); Bryan v. United 
States, 338 U.S. 552, 560 (1950) (same). The Supreme Court acknowledged that the Sixth Circuit properly 
remanded Burks under these cases. 98 S. Ct. at 2146. Before Burks the circuits had concluded that acquittal 
rather than retrial was required only when the successful appellant had not requested a new trial. See 
United States v. Houltin, 566 F.2d 1027, 1033 (5th Cir. 1978) (Government may not retry successful 
appellant who did not request new trial when reversal based on insufficient evidence and Government 
could produce no new evidence), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. 
Barker, 558 F.2d 899, 901 (8th Cir. 1977) (dismissal of indictment required when conviction reversed for 
insufficient evidence and defendant had not asked for new trial).

1347. Id. at 2149; see United States v. Houltin, 566 F.2d 1027, 1034 (5th Cir. 1978) (double jeopardy 
does not prevent retrial of successful appellant whose conviction was reversed because of Government’s use 
of illegally obtained evidence), cert, denied, 41 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. Hall, 
559 F.2d 1160, 1162 (9th Cir. 1977) (double jeopardy does not prevent retrial of defendant whose 
conviction vacated because obtained under defective indictment), cert, denied, 435 U.S. 942 (1978); 
Hardwick v. Doolittle, 558 F.2d 292, 297 (5th Cir. 1977) (double jeopardy does not prevent retrial of 
defendant whose first conviction void because obtained while removal petition pending), cert, denied, 434 
U.S. 1049 (1978).

1348. Burks v. United States, 98 S. Ct. at 2149. The Court stated that when a conviction is reversed for 
trial error, the accused has a strong interest in obtaining an error-free trial. Id.

1349. Id.
1350. Id.
1351. 98 S. Ct. 2151 (1978).
1352. Id. at 2155. The Florida Supreme Court’s per curiam opinion stated that the evidence had been 

insufficient, but three of the four justices joining the per curiam opinion submitted an additional opinion 
that was exclusively concerned with trial error. Id.

1353. Id. The Court applied the Burks standard, without elaboration, to a state court. Id. at 2154. The 
concurring opinions of Justices Powell and Rehnquist, however, disagreed with the Court’s opinion that 
the constitutional prohibition against double jeopardy is fully applicable to state criminal proceedings. Id. 
at 2155 (Powell, J., concurring); id. at 2156 (Rehnquist, J., concurring); see Crist v. Bretz, 98 S. Ct. 2156, 
2169-70 (1978) (same constitutional double jeopardy standard of when double jeopardy attached applies to 
federal and state trials).

1354. 98 S. Ct. 2187 (1978).
1355. Id. at 2196-97. The Court adopted language from United States v. Martin Linen Supply Co., 430 

U.S. 564, 571 (1977), over the dissent of Justice Brennan. In his view the Martin Linen language was 
intended to show only that a rule 29 dismissal by a judge was an acquittal; the language was not intended to 

In three cases decided this Term the Supreme Court made clear that not all 
trial acquittals are afforded double jeopardy protection. In United States v. 
Scott1354 the Court isolated as true acquittals only those based on a “resolution 
[in the defendant’s favor] of some or all of the factual elements of the offense 
charged.”1355 Thus, in Scott a dismissal based on preindictment delay was 
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unrelated to factual guilt or innocence and consequently was not an acquit
tal.1356 The dismissal in Sanabria v. United States,1357 on the other hand, 
constituted a true acquittal because it was based on failure of the Government 
to prove a necessary element of the offense.1358 Similarly, failure of the 
Government in Burks to rebut an insanity defense also constituted failure to 
prove criminal culpability.1359 Justice Brennan vigorously dissented to the 
adoption in Scott of a more stringent definition of acquittal.1360 He foresaw 
much confusion among federal courts in deciding whether a favorable 
termination of criminal proceedings on the basis of an affirmative defense is 
sufficiently related to factual innocence to qualify as a true acquittal.1361 1362

serve as an all-encompassing definition of acquittal. 98 S. Ct. at 2204 (Brennan, J., with White, Marshall & 
Stevens, JJ., dissenting).

1356. 98 S. Ct. at 2197.
1357. 98 S. Ct. 2170 (1978).
1358. Id. at 2182. The Government failed to prove that the defendant was connected with the illegal 

gambling business charged in the indictment. Id.
1359. 98 S. Ct. 2141, 2147 (1978).
1360. 98 S. Ct. at 2200 (Brennan, J., with Marshall & Stevens, JJ., dissenting).
1361. Id. The traditional definition of acquittal, in contrast to the Scott formulation, clearly includes 

dismissals based on affirmative defenses. Id. at 2204.
1362. 397 U.S. 436 (1970).
1363. Id. at 445. In Ashe the defendant was accused of robbing a poker player but was acquitted after the 

jury was instructed to return a guilty verdict only if it found that the defendant participated in the robbery. 
Id. at 437-39. Because the verdict was necessarily based on a finding that the defendant had not 
participated in the robbery, the Government was held to that finding and the defendant could not be retried 
on a charge of robbing a different poker player in the same game. Id. at 444-45.

1364. Brown v. Ohio, 432 U.S. 161, 166 n.6 (1977).
1365. United States v. Hernandez, 572 F.2d 218, 222 (9th Cir. 1978).
1366. Id. at 221.
1367. Id. at 221-22.
1368. Ashe v. Swenson, 397 U.S. at 444. The Court in Ashe stated that collateral estoppel, first 

developed in civil litigation, precludes relitigation only when an issue of ultimate fact has been decided in 
the defendant’s favor in a valid and final judgment between the same parties. Id. at 443. When the previous 
judgment is an acquittal based on a general verdict, courts must examine the full record of the trial to 
determine if an ultimate issue of fact was decided. Id. at 444.

Collateral Estoppel. Under Ashe v. Swenson1367 the fifth amendment’s
double jeopardy guarantee encompasses the doctrine of collateral estoppel.1363 
When a second prosecution requires relitigation of a factual issue resolved in 
the defendant’s favor in a prior proceeding, collateral estoppel will bar retrial 
even if the offenses could otherwise be separately prosecuted under the 
Blockburger test.1364 Only one defendant successfully asserted a collateral 
estoppel claim this term, when the Ninth Circuit reversed a conviction for 
perjury.1365 The perjury charge required determination of the number of hours 
the defendant had spent giving legal advice under a government contract.1366 
Because that determination was the basis of the defendant’s earlier acquittal 
on charges of falsely overbilling the government, retrial was barred.1367

A number of circuits, however, rejected collateral estoppel claims, relying 
on the basic principles of collateral estoppel set out in Ashe. 1368 The Ninth 
Circuit found that a criminal acquittal does not estop a subsequent civil 
parole revocation based on the same offense, because of the different burdens 
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of proof and kinds of sanctions imposed.1369 Similarly, the Third Circuit 
refused to allow state proceedings to estop a federal trial, because of the 
difference in parties.1370 The Tenth Circuit rejected a collateral estoppel claim 
based on an “implied representation” rather than on an actual verdict,1371 and 
the Fifth Circuit refused in one case to allow a defendant to claim that a prior 
conviction established facts in his favor1372 and in another turned down the 
“novel contention” that an acquittal in a subsequent proceeding can col
laterally estop the effect of a prior judgment.1373 The Second and Fifth 
Circuits, moreover, made clear that the defendant must prove not only a prior 
favorable verdict but also that the verdict necessarily resolved the disputed 
issue in his favor.1374

Mistrials. Whether double jeopardy bars retrial following a declaration
of mistrial depends initially on who moves for the mistrial. 1375 Because a 
mistrial granted at the request of the prosecutor or the court threatens the 
defendant’s right to have his trial completed by the first tribunal,1376 retrial is

1369. Standlee v. Rhay, 557 F.2d 1303, 1305-06 (9th Cir. 1977). The ultimate facts in issue were the 
same in both cases. Id. at 1304.

1370. United States v. Frumento, 563 F.2d 1083, 1088 n.ll (3d Cir. 1977) (state acquittal does not bar 
federal prosecution), cert, denied, 434 U.S. 1072 (1978). See generally notes 1299-1312 supra and 
accompanying text (dual sovereignty).

1371. United States v. Oakes, 564 F.2d 384, 387 (10th Cir. 1977), cert, denied, 435 U.S. 926 (1978). The 
defendant was prosecuted for possession of an unregistered machine gun. He claimed that the fact that the 
local police had returned the gun to him before his arrest constituted an “implied representation” that its 
possession was lawful, thus collaterally estopping any subsequent prosecution for unlawful possession. Id.

1372. Hardwick v. Doolittle, 558 F.2d 292, 298 (5th Cir. 1977) (defendant cannot claim that jury that 
convicted him in first trial found in his favor on new charges that were brought at second trial), cert, 
denied, 434 U.S. 1049 (1978).

1373. Howell v. Thomas, 566 F.2d 469, 469-70 (5th Cir. 1978) (per curiam) (enforcement of conviction 
for contempt is not collaterally estopped by subsequent disbarment proceeding based on same facts that 
terminated in defendant’s favor), cert, denied, 41 U.S.L.W. 3196 (U.S. Oct. 3, 1978).

1374. United States v. Fayer, 573 F.2d 741, 745 (2d Cir. 1978) (defendant failed to establish that prior 
acquittal determined issues in his favor especially when trial judge specifically found against him on two of 
three crucial facts), cert, denied, 47 U.S.L.W. 3201 (U.S. Oct. 3, 1978); Hutchings v. Estelle, 564 F.2d 713, 
715-17 (5th Cir. 1977) (acquittal on burglary charge does not bar prosecution for theft of guns taken during 
burglary, because acquittal based only on failure to identify defendant as burglar); United States v. King, 
563 F.2d 559, 561 (2d Cir. 1977) (acquittal on extortion charges does not bar introduction of same evidence 
of illegal payments in subsequent tax evasion trial because defendant failed to prove that first jury 
necessarily based its acquittal on that evidence), cert, denied, 435 U.S. 918 (1978).

1375. United States v. Dinitz, 424 U.S. 600, 606-08 (1976) (retrial not barred when defendant moved for 
mistrial); United States v. Jorn, 400 U.S. 470, 484 (1971) (plurality opinion) (retrial barred when 
prosecution moved for mistrial); United States v. Martin, 561 F.2d 135, 138 (8th Cir. 1977) (different 
considerations govern when mistrial declared sua sponte by court and when mistrial declared at 
defendant’s request). See generally Note, Mistrials and Double Jeopardy, 14 Am. Crim. L. Rev. 169 
(1977). If the defense originates the mistrial motion but later withdraws it and objects to the grant of 
mistrial, the mistrial is considered to be on the motion of the court or prosecutor. See United States v. 
Evers, 569 F.2d 876, 878 (5th Cir. 1978) (“manifest necessity” is proper test for propriety of mistrial 
granted after defendant withdrew his motion for mistrial). A trial judge’s statement, however, that a 
mistrial was granted pursuant to defendant’s request is determinative on that issue. United States v. 
Crouch, 566 F.2d 1311, 1316 (5th Cir. 1978) (judge's statement held decisive when question existed 
whether mistrial based on defendant’s motion or judge’s personal reasons).

1376. Arizona v. Washington, 434 U.S. 497, 503-05 (1978); United States v. Dinitz, 424 U.S. 600, 606 
(1976) (mistrial implicates defendant’s right to have trial completed by particular tribunal); United States 
v. Jorn, 400 U.S. 470, 484 (1971) (plurality opinion) (defendant deprived of valuable right to have trial 
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barred unless the mistrial is required by “manifest necessity” or “the ends of 
public justice.”* 1377

completed by particular tribunal when judge aborted trial); cf. Wade v. Hunter, 336 U.S. 684, 689 (1949) 
(defendant’s right to trial by first court-martial outweighed by other interests).

1377. United States v. Perez, 22 U.S. (9 Wheat) 579, 580 (1824); accord, Arizona v. Washington, 434 
U.S. 497 (1978); United States v. Dinitz, 424 U.S. 600, 606-08 (1976); United States v. Jorn, 400 U.S. 470, 
480-81 (1971).

1378. See, e.g., Arizona v. Washington, 434 U.S. 497, 506 (1978) (“manifest necessity” cannot be 
applied mechanically); Illinois v. Somerville, 410 U.S. 458, 464 (1973) (virtually all cases turn on particular 
facts and cannot be meaningfully categorized); United States v. Starling, 571 F.2d 934, 938 (5th Cir. 1978) 
(Supreme Court has consistently eschewed attempts to develop mechanical formula to gauge propriety of 
mistrial); Arnold v. McCarthy, 566 F.2d 1377, 1386 (9th Cir. 1978) (same); United States v. Walker, 557 
F.2d 741, 744 (10th Cir. 1977) (same). The Court has required only that trial judges act carefully in making 
such a decision. E.g., United States v. Jorn, 400 U.S. 470, 485 (1971) (trial judges not to declare mistrial 
except with scrupulous exercise of judicial discretion); United States v. Perez, 22 U.S. (9 Wheat.) 579, 579 
(1824) (power to declare mistrials should be exercised with the greatest caution, under urgent circum
stances, and for very plain and obvious reasons). See generally Schulhofer, Jeopardy and Mistrials, 125 U. 
Pa. L. Rev. 449 (1977).

It is beyond dispute that manifest necessity exists and a second prosecution is not prohibited when the 
jury is dismissed because they cannot reach a verdict. Arizona v. Washington, 434 U.S. at 509 (dictum); 
United States v. Lorenzo, 570 F.2d 294, 299 (9th Cir. 1978) (manifest necessity exists when jury foreman 
reports hopeless deadlock, each juror is questioned and agrees on deadlock, and trial involves no complex 
factual questions); Arnold v. McCarthy, 566 F.2d at 1386 (retrial permitted after mistrial for deadlocked 
jury); United States v. Perez, 565 F.2d 1227, 1233 (2d Cir. 1977) (genuine jury deadlock indicated by two 
days of deliberation and twelve notes sent to judge containing nine questions and three statements of 
deadlock); cf. United States v. Starling, 571 F.2d at 939-40 (mistrial based on possible juror bias not 
manifestly necessary when ordered after judge had brief and confusing exchange with foreman, did not 
question individual jurors, and ignored foreman’s request for additional time for deliberations).

When manifest necessity has been found, the Government may dismiss the indictment without forfeiting 
its right to retry the defendant on the same charges. Arnold v. McCarthy, 566 F.2d at 1388 (Government 
dismissed indictment after jury deadlock and later reindicted defendant). If manifest necessity exists, the 
Government may retry the defendant on the counts on which the earlier jury or juries were deadlocked. 
Virgin Islands v. Smith, 558 F.2d 691, 696 (3d Cir.), cert, denied, 434 U.S. 957 (1977). The Government 
may also increase the counts in the reindictment after mistrial for manifest necessity as long as 
vindictiveness is not the motive. United States v. Thurnhuber, 572 F.2d 1307, 1309-11 (9th Cir. 1977) 
(prosecutorial zeal rather than vindictiveness is legitimate cause of increase in counts in reindictment after 
mistrial because of jury deadlock).

1379. 434 U.S. 497 (1978).
1380. Id. at 508.
1381. Id. at 509. Accordingly, the trial judge *s assessment of the situation must be given great deference 

unless it is irrational or irresponsible. Id. at 509-10; see United States v. Walker, 557 F.2d 741, 744 (10th 
Cir. 1977) (no abuse of discretion in mistrial granted sua sponte over defendant’s objection when judge was 
in best position to observe effect on jury of one witness’ fear of testifying and of disturbances in and out of 
courtroom). But see United States v. Evers, 569 F.2d 876, 879-80 (5th Cir. 1978) (trial judge’s discretion to 

In the 150 years since this standard was articulated, the Supreme Court has 
consistently refused to define all circumstances under which manifest necessi
ty justifies a mistrial.1378 This Term, however, in Arizona v. Washington,1379 
the Court attempted to give substance to the “manifest necessity” test by 
defining the appropriate standard of review for various types of mistrial 
declarations. When a mistrial is granted because the prosecution lacks 
evidence or harasses the accused, the strictest appellate scrutiny of the 
mistrial order is required to determine whether retrial is proper.1380 At the 
other extreme, a mistrial order based on jury deadlock or potential juror bias 
is entitled to “special respect” because it depends on circumstances the trial 
court can best assess.1381 Arizona also held that as long as support for a 
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mistrial order can be found in the trial record, no specific statement of 
“manifest necessity” or explanation of reasons for the mistrial ruling need 
appear in the order.1382

grant mistrial not absolute; no manifest necessity for mistrial based on prejudicial remarks of witness when 
defendant objects to mistrial and requests curative instructions instead). The Fifth Circuit in United States 
v. Starling, 571 F.2d 934 (5th Cir. 1978), applied Arizona's “special respect” standard to a declaration of 
mistrial based on jury deadlock and potential bias. Notwithstanding the lenient special respect standard, 
the court concluded that the mistrial had not been prompted by manifest necessity when it had been 
ordered after only a brief and confusing exchange with the jury foreman, without individually questioning 
the jurors, and in spite of the foreman’s request for additional time for deliberations. Id. at 934-41.

1382. 434 U.S. at 516-17. Justice Marshall vigorously dissented to this standard, arguing that when 
necessity for a mistrial is not manifest on the face of the record, as in Arizona, the record must clearly 
indicate that the trial court scrupulously considered available alternatives and found all wanting. Id. at 526 
(Marshall, J., with Brennan, J., dissenting). In a related case, the Supreme Court remanded a Second 
Circuit ruling that a second trial was barred by double jeopardy when the trial judge’s mistrial order was 
not supported by findings of alternatives considered. United States v. Grasso, 98 S. Ct. 31 17 (1978) (mem.); 
see 552 F.2d 46 (2d Cir. 1977) (opinion below). The Court vacated judgment and remanded for 
reconsideration in light of Arizona. 98 S. Ct. at 3117.

The Ninth Circuit in Arizona had barred retrial after finding that no “manifest necessity” existed for a 
mistrial on the prosecutor’s motion based on defense counsel’s prejudicial opening remarks. 546 F.2d 829, 
832 (9th Cir. 1976). The trial judge had denied the prosecutor’s mistrial motion when it was first made but 
granted it after hearing more extensive arguments the next day. 434 U.S. at 500-01. The judge, had not, 
however, made a specific finding of “manifest necessity” or of alternatives to mistrial he had rejected. Id. at 
502-03 & n.9. In fact, the Supreme Court noted that the mistrial may not have been necessary because 
cautionary instructions could have mitigated possible juror bias. Id. at 511. The Supreme Court reversed on 
two grounds. Because the mistrial was due to potential juror bias—a legitimate ground for the special 
respect standard—the Court concluded that the Ninth Circuit had applied an inappropriately strict 
standard of review. Second, the appeals court had attached undue significance to the form of the ruling. Id. 
at 503-05, 516-17. Viewing the trial record as an entity, the Court held that the trial judge had exercised 
“sound discretion” in delaying the mistrial until giving both sides an opportunity to argue the propriety of 
mistrial. Id. at 515-16.

1383. Lee v. United States, 432 U.S. 23, 32 (1977) (mistrial granted on defendant’s motion ordinarily 
removes barriers to retrial unless attributable to prosecutorial or judicial overreaching); United States v. 
Dinitz, 424 U.S. 600, 607 (1976) (same); United States v. Jorn, 400 U.S. 470, 485 (1971) (plurality opinion) 
(same); United States v. Crouch, 566 F.2d 1311, 1316-17 (5th Cir. 1978) (same); United States v. Cerilli, 
558 F.2d 697, 700-01 (3d Cir.) (per curiam) (same), cert, denied, 434 U.S. 966(1977).

1384. 98 S. Ct. 2187 (1978).
1385. Id. at 2195 (dictum).
1386. Id. Only if the underlying error was deliberately intended by the prosecutor to provoke a mistrial 

request is mistrial barred; the defendant has then been deemed to have lost “primary control” over the 
proceedings and forced into requesting a mistrial. See, e.g., Lee v. United States, 432 U.S. 23, 32-33 (1977) 
(defense motion for mistrial removes barrier to prosecution unless necessitated by prosecutorial or judicial 
bad faith, harrassment, or prejudice); United States v. Dinitz, 424 U.S. 600, 607-11 (1976) (defense motion 
for mistrial removed barrier to reprosecution because no prosecutorial or judicial overreaching); 
Moroyoqui v. United States, 570 F.2d 862, 864 (9th Cir. 1977) (defense motion for mistrial no bar to retrial 
because defendant did not prove prosecutorial overreaching when prosecutor unknowingly elicited 
prejudicial information from witness), cert, denied, 435 U.S. 997 (1978).

In contrast to mistrials on the motion of the court or the prosecutor, 
mistrials granted on the defendant’s request ordinarily present no barrier to a 
second trial. 1383 As stated this Term by the Court in United States v. Scott,1384 
such a motion is deemed to be a deliberate election by the defendant to forgo 
his right to have his guilt or innocence decided by the first trier of fact.1385 
Retrial is thus not barred as long as the defendant retains “primary control” 
over the proceedings, even if the mistrial motion is based on prosecutorial or 
judicial error.1386 Regardless of the source of the motion, however, the Court 
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in Scott pointed out that when a trial court declares a mistrial, it almost 
invariably contemplates retrial.1387

The Fifth and Eighth Circuits have expanded the standard used to determine prosecutorial over
reaching, so that gross negligence as well as intentional misconduct can constitute overreaching. In United 
States v. Crouch, 566 F.2d 1311 (5th Cir. 1978), the Fifth Circuit stated that gross negligence could 
constitute overreaching. Id. at 1318. It found neither gross negligence nor intentional misconduct, 
however, in the prejudicial testimony underlying the defendant's mistrial motion, because the testimony 
had been inadvertently elicited by the prosecutor and breached no pretrial agreement. Id. at 1318-20 & 
1318 n.9. The Eighth Circuit in United States v. Martin, 561 F.2d 135 (8th Cir. 1977), held that the gross 
negligence of the prosecutor in reading irrelevant and prejudicial material to the jury, although perhaps not 
done to provoke a mistrial, constituted overreaching sufficient to bar retrial. Id. at 140. Compare id. with 
United States v. Weaver, 565 F.2d 129, 133 (8th Cir. 1977) (prosecutor’s prejudicial statements not 
considered overreaching; case distinguished from Martin on the facts).

1387. United States v. Scott, 98 S. Ct. at 2194 (dictum).
1388. Serfass v. United States, 420 U.S. 377, 380, 391-92 (1975) (pretrial dismissal of indictment may be 

appealed because it occurred before jeopardy attached); United States v. Wedalowski, 572 F.2d 69, 74-75 
(2d Cir. 1978) (Government appeal not barred when jury dismissed in first trial before jeopardy attached); 
see notes 1313-23 supra and accompanying text (when jeopardy attaches).

1389. United States v. Wilson, 420 U.S. 332, 352-53 (1975) (Government may appeal dismissal of 
indictment following guilty verdict because if Government prevails on appeal defendant not subjected to 
second trial on the same offense); see notes 1342-61 supra and accompanying text (trial and appellate 
acquittals). The Government may also appeal the dismissal of an indictment when a retrial is pending. 
United States v. Sanford, 429 U.S. 14, 16 (1976) (per curiam) (indictment dismissed while Government 
preparing for retrial; appeal allowed because double jeopardy will not bar retrial if Government prevails 
and indictment reinstated); United States v. Alberti, 568 F.2d 617, 620-23 (2d Cir. 1977) (Government may 
appeal order striking portions of indictment when struck in connection with order for new trial because 
Government already has right to prosecute and striking was prior to new trial defendant had requested).

1390. 420 U.S. 358 (1975).
1391. Id. at 370 (midtrial dismissal of indictment not appealable because remand would require further 

proceedings devoted to resolution of factual issues concerning offense charged).
1392. 432 U.S. 23 (1977).
1393. Id. at 28-33 (dismissal based on insufficiency of criminal information was functionally equivalent 

to declaration of mistrial; because dismissal based on defendant’s motion, retrial not barred by double 
jeopardy).

1394. 98 S. Ct. 2187 (1978).
1395. Id. at 2191, 2199.
1396. Id. at 2198-99.

Government Appeals. Under 18 U.S.C. § 3731 the Government may
appeal the dismissal of one or more counts of an indictment except when the 
double jeopardy clause prohibits further prosecution. Government appeal is 
allowed when an indictment is dismissed either before jeopardy attaches1388 or 
after a guilty verdict has been entered.1389 Before this term, however, the 
Supreme Court’s decision in United States v. Jenkins1390 prevented Govern
ment appeal of a midtrial dismissal, because a successful appeal would require 
further prosecution.1391 The Jenkins holding was eroded last Term by Lee v. 
United States, 1392 which allowed the Government to proceed directly to retrial 
after a midtrial dismissal that was the functional equivalent of a mistrial.1393

This Term in United States v. Scott1394 the Supreme Court expressly 
overruled Jenkins. 1395 Scott reinterpreted section 3731 to allow Government 
appeal from a midtrial dismissal, even though further prosecution is required, 
when the dismissal is entered on a defense motion and is based on grounds 
unrelated to factual guilt or innocence.1396 The defendant in Scott was 
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prosecuted under a three-count indictment for narcotics distribution. 1392 
the close of all the evidence, the court granted the defense motion to dismiss 
the first count because of prejudice from preindictment delay.1397 1398 The ensuing 
Government appeal was dismissed by the Sixth Circuit, which relied on 
Jenkins.1399 The Supreme Court reversed, extending the theory of mistrials 
and acquittals into the area of Government appeals.1400 When a defendant, as 
opposed to the prosecutor, moves for a mistrial, his motion is deemed to be a 
deliberate election to forgo having his guilt adjudicated by the first trier of fact 
and retrial is not barred.1401 The Court reasoned that when a defendant moves 
for a midtrial dismissal, the same principles control.1402 Termination of the 
first prosecution by dismissal should not bar appeal, because any retrial 
results not from oppressive Government tactics but from the defendant’s own 
choice.1403 The midtrial dismissal must, however, be unrelated to factual 
issues of guilt.1404 Otherwise, the Government would, in effect, be allowed to 
retry a defendant who had already been acquitted.1405

1397. Id. at 2190.
1398. Id.
1399. 544 F.2d 903, 903-04 (6th Cir. 1976) (per curiam).
1400. 98 S. Ct. at 2190.
1401. Id. at 2195.
1402. Id.
1403. Id. at 2196.
1404. Id. at 2196-98.
1405. Id. at 2193-94.
1406. Sanabria v. United States, 98 S. Ct. 2170, 2182 (1978).
1407. Id.
1408. Id. at 2174-75. “Gambling business” is defined by 18 U.S.C. § 1955 (1976), but state law 

determines what gambling activities are illegal. Id.
1409. Id. at 2176, 2180-81.
1410. Id. at 2177.
1411. Id. at 2181-82.
1412. Id. at 2180.
1413. Id. at 2180, 2181 n.23. The Court noted that the Second Circuit held in United States v. Alberti. 

568 F.2d 617 (2d Cir. 1977), that the Government may appeal a court order striking portions of an 
indictment. 98 S. Ct. at 2181 n.23.

In a companion decision to Scott, the Court held that a midtrial evidentiary 
ruling that leads to a judgment of acquittal on a single count indictment is not 
a dismissal that can be appealed under section 3 7 31.1406 In Sanabria v. United 
States1407 a single count federal indictment for participation in an illegal 
gambling business was based on the defendant’s alleged horse betting and 
numbers activities.1408 When the trial court determined that only horse 
betting was forbidden by the state statute cited in the indictment, it struck all 
numbers evidence and granted an acquittal for lack of evidence of defendant’s 
connection with horse betting.1409 Conceding that the acquittal on horse 
betting charges could not be reviewed, the Government on appeal sought a 
new trial on the numbers theory, on the ground that the trial judge’s exclusion 
of evidence had the effect of dismissing a portion of the indictment.1410 The 
Supreme Court rejected the Government’s contentions, deciding instead that 
the single offense charged—illegal gambling—could not be subdivided and 
that the only “allowable unit of prosecution” was the statutorily defined 
offense.1411 The Court stated that an appeal might be possible from a 
dismissed portion of a count in two circumstances: when the indictment is 
amended,1412 or when portions of the indictment are stricken.1413



■ 
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III. Trial

RIGHT TO COUNSEL

Scope and Application. The sixth amendment1414 assures the right to
counsel in all federal and state1415 criminal prosecutions that threaten 
imprisonment.1416 This right attaches at the initiation of judicial proceed
ings1417 and continues through sentencing.1418 Although there is no right to 
counsel before a suspect has been accused of a crime,1419 an accused is entitled 
to the assistance of counsel at all critical stages of the proceedings, including 
preliminary hearings,1420 arraignments,1421 custodial police interrogations,1422 
pretrial confrontations,1423 and all other points at which the “absence of 
counsel might derogate from the accused’s right to a fair trial.”1424

1414. U.S. Const, amend. VI (“In all criminal prosecutions, the accused shall enjoy the right ... to 
have the Assistance of Counsel for his defense.”).

1415. Gideon v. Wainwright, 372 U.S. 335, 339-45 (1963) (right to counsel applicable to states via 
fourteenth amendment); see Powell v. Alabama, 287 U.S. 45, 71 (1932) (right to counsel is fundamental 
due process right applicable to states in certain trials).

1416. See Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (right to counsel extends to all defendants faced 
with potential jail sentence, whether accused of petty crime, misdemeanor, or felony).

1417. Brewer v. Williams, 430 U.S. 387, 398 (1977); Kirby v. Illinois, 406 U.S. 682, 689 (1972) (right to 
counsel attaches whether proceedings initiated by way of formal charge, preliminary hearing, indictment, 
or arraignment).

1418. See United States v. Daniels, 558 F.2d 122, 127-28 (2d Cir. 1977). In Daniels the defendant 
requested new counsel at sentencing. The trial court proceeded with sentencing even though it assumed 
that counsel no longer represented the defendant. The Second Circuit held that this “theoretical absence of 
counsel” was for practical purposes no counsel at all and that the absence of counsel prejudiced the 
defendant. Id.; see Mempa v. Rhay, 389 U.S. 128, 134-37 (1967) (right to counsel required in posttrial 
proceeding for revocation of defendant’s probation and imposition of deferred sentence).

1419. See United States v. Nashawaty, 571 F.2d 71, 74-75 (1st Cir. 1978) (taped conversation obtained 
by informant before defendant arrested or indicted did not violate right to counsel even though defendant 
had obtained counsel and had become focus of investigation).

1420. See Coleman v. Alabama, 399 U.S. 1, 9 (1970) (counsel necessary at preliminary hearing to 
perform several functions, including cross-examination of witnesses and argument for reduction of bail).

1421. See Hamilton v. Alabama, 368 U.S. 52, 54 (1961) (counsel required at arraignment when defenses 
must be pleaded or lost); cf. United States v. Moore, 569 F.2d 1312, 1313 (5th Cir. 1978) (per curiam) (trial 
court properly granted continuance at arraignment to allow defendant to obtain counsel).

1422. Brewer v. Williams, 430 U.S. 387, 401 (1977) (once adversary proceedings have begun, 
Government may not interrogate defendant in absence of counsel unless he has effectively waived right to 
counsel); cf. Massiah v. United States, 377 U.S. 201, 206 (1964) (right to counsel violated by introduction 
of incriminating statements obtained surreptitiously by undercover agents in absence of counsel).

1423. See United States v. Wade, 388 U.S. 218, 235-37 (1967) (presence of counsel necessary at 
postindictment lineup to avert prejudice and to assure meaningful confrontation at trial). In Kirby v. 
Illinois, 406 U.S. 682 (1972), the Court differentiated between lineups conducted before and after a 
defendant has been formally charged and held that there is no sixth amendment right to counsel in 
confrontations held before the formal initiation of adversary judicial proceedings. Id. at 689-90.

1424. Powell v. Alabama, 287 U.S. 45, 57 (1932).
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This term several circuits considered whether specific parts of the proceed
ings are critical stages requiring the presence of counsel. In United States v. 
Kim1425 the Ninth Circuit held that there is no right to counsel at a pretrial 
identification of voice recordings obtained through lawful electronic surveil
lance.1426 The court found no difference between a postindictment identifica
tion based on recorded images, at which there is no right to the presence of 
counsel,1427 and one based on recorded sounds.1428 In Sandoval v. Aaron1429 the 
Tenth Circuit held that counsel need not be present at an in camera hearing to 
determine whether the disclosure of an informant’s identity is necessary for 
the purpose of challenging the informant’s reliability and the existence of 
probable cause.1430 The Sixth Circuit, sitting en banc, reversed a conviction 
because the defendant was denied the assistance of counsel at a postindict
ment grand jury proceeding.1431

A defendant has a constitutional right to retain and be represented by the 
attorney of his choice.1432 This right, however, is not absolute.1433 A court may

1425. 577 F.2d 473 (9th Cir. 1978).
1426. Id. at 481.
1427. United States v. Ash, 413 U.S. 300, 317 (1973) (unlike at line-up, suspect is absent when witness 

views photographs; therefore, no need for counsel to aid accused in coping with legal problems).
1428. 577 F.2d at 481.
1429. 562 F.2d 13 (10th Cir. 1977) (per curiam).
1430. Id. at 15.
1431. United States v. Doss, 563 F.2d 265, 278-79 (6th Cir. 1977) (en banc). The defendant was called 

before the grand jury so he could be questioned without being informed that he had already been indicted. 
Id. at 276-77. The court relied on Justice Brennan’s concurring opinion in United States v. Mandujano, 425 
U.S. 564 (1976), which stated that unless a defendant has intentionally and knowingly waived his right to 
counsel, the Government may not call him before a grand jury and interrogate him about a crime for which 
he already stands formally charged. Id. at 594 (Brennan, J., concurring). The Sixth Circuit noted the 
tremendous advantages the prosecution gains by subjecting a defendant to private questioning, whether or 
not the evidence obtained is admissible at trial, and distinguished the situation in which an indicted 
defendant is called to give evidence about a wholly different offense. 563 F.2d at 277.

1432. See, e.g., Kaplan v. Bombard, 573 F.2d 708, 714 (2d Cir. 1978) (representation by attorney of 
choice not waiver of effective assistance, but assertion of one constitutional right over another); United 
States v. McCoy, 573 F.2d 14, 16-17 (10th Cir.) (no violation of sixth amendment right to attorney of 
choice when defendant agreed to be represented by another after her attorney became ill), cert, denied, 98 S. 
Ct. 3073 (1978); Gandy v. Alabama, 569 F.2d 1318, 1320, 1326 (5th Cir. 1978) (failure of court to prevent 
defendant’s attorney from abandoning him at trial violated right to counsel of choice); In re Grand Jury 
Subpoena (Taylor), 567 F.2d 1183, 1189 (2d Cir. 1977) (Government’s assertion of public interest in grand 
jury secrecy and request that defendant not be permitted to be represented by attorney of choice violated 
right to counsel); United States v. Bubar, 567 F.2d 192, 203-04 & 203 n.18 (2d Cir.) (defendant who 
knowingly and intelligently exercised constitutional right to be represented by counsel of choice not denied 
effective assistance), cert, denied, 434 U.S. 872 (1977); notes 1494-95 infra and accompanying text 
(discussing appointed counsel of choice); cf. Chandler v. Fretag, 348 U.S. 3, 9 (1954) (right of defendant to 
be heard through own counsel is unqualified).

1433. See, e.g., United States v. Lankford, 573 F.2d 1051, 1054 (8th Cir. 1978) (no abuse of discretion in 
denying continuance to retain attorney when counsel had been appointed for defendants at arraignment 
and continuance would delay trial); Gandy v. Alabama, 569 F.2d 1318, 1323 (5th Cir. 1978) (dictum) 
(right to choose counsel must be balanced against court’s interest in orderly procedure and fair 
administration of justice); United States v. Gray, 565 F.2d 881, 887-89 (5th Cir.) (defendant’s attorney 
became ill during trial and rather than grant continuance, court proceeded with assistance of attorney’s 
partner and appointed counsel; not abuse of discretion because substitute counsel performed well and 
rescheduling trial would have been difficult), cert, denied. 435 U.S. 955 (1978); United States v. Poulack, 
556 F.2d 83, 86 (1st Cir.) (court properly ordered defendant to obtain new counsel to prevent three-month 
delay caused by conflict in retained attorney’s schedule), cert, denied, 434 U.S. 986 (1977); United States v. 
Robinson, 553 F.2d 429, 430 (5th Cir. 1977) (per curiam) (appointment of public defender paid with 
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refuse to permit representation by a given attorney when there is a conflict of 
interest;* 1434 1435 it may also restrict representation to members of the bar.1433

government funds does not unconstitutionally contravene spirit of adversary system; constitutional right to 
counsel not absolute right to counsel of choice), cert, denied, 434 U.S. 1016 (1978).

1434. See United States v. Dolan, 570 F.2d 1177, 1184 (3d Cir. 1978) (defendant may not retain counsel 
who also represented codefendant who pleaded guilty and testified for prosecution; right to particular 
counsel not absolute when there is conflict of interest); see notes 1505-40 infra and accompanying text.

1435. See United States v. Wilhelm, 570 F.2d 461, 464-67 (3d Cir. 1978) (trial court properly refused to 
allow defendant to retain lay person); United States v. Taylor, 569 F.2d 448, 451 (7th Cir.) (same; disbarred 
attorney), cert, denied, 435 U.S. 952 (1978); United States v. Carter, 568 F.2d 453, 454 (5th Cir. 1978) (per 
curiam) (same; lay person); United States v. Wright, 568 F.2d 142, 143 (9th Cir. 1978) (same; lay person); 
United States v. Grismore, 564 F.2d 929, 931 (10th Cir. 1977) (same; lay person), cert, denied, 435 U.S. 954 
(1978); United States v. Irwin, 561 F.2d 198, 200 (10th Cir. 1977) (same; lay person), cert, denied, 434 U.S. 
1012 (1978); United States v. Arlt, 560 F.2d 200, 200 (5th Cir. 1977) (per curiam) (same; lay person).

1436. See Gideon v. Wainwright, 372 U.S. 335, 342 (1963) (right to appointed counsel extended to state 
courts); Johnson v. Zerbst, 304 U.S. 458, 463 (1938) (sixth amendment guarantees right to appointed 
counsel at federal trial); 18 U.S.C. § 3OO6A(a) (1976) (federal courts required to establish plan for 
providing counsel to persons financially unable to retain counsel); Fed. R. Crim. P. 44(a) (defendant 
unable to retain counsel entitled to have counsel appointed).

1437. United States v. Anderson, 567 F.2d 839, 840 (8th Cir. 1977) (per curiam); see United States v. 
Titus, 576 F.2d 210, 211 (9th Cir. 1978) (defendant’s refusal to fill out or sign financial affidavit constituted 
waiver of right to court-appointed counsel), cert, denied, 47 U.S.L.W. 3224 (U.S. Oct. 2, 1978). In 
Anderson the defendant chose not to disclose financial information by asserting his fifth amendment right 
against self-incrimination. 567 F.2d at 840. The Eighth Circuit ruled that the trial court should have 
reviewed in camera whether in fact the defendant was financially unable to secure legal services, because it 
would have been impermissible to force the defendant to choose between his fifth and sixth amendment 
rights. Id. at 840-41.

1438. See United States v. Evans, 569 F.2d 209, 211 (4th Cir.) (failure to inform defendant of right to 
appeal refusal to appoint counsel necessitated reversal of conviction), cert, denied, 435 U.S. 975 (1978).

1439. See id. at 211-12 (conviction vacated after trial court denied motion for continuance by attorney 
appointed three days before trial; assistance ineffective because lack of preparation forced counsel to defer 
to counsel for codefendant with antagonistic interests).

An accused who cannot afford to retain private counsel is entitled to 
appointed counsel,1436 but must bear the burden of proving his indigency.143? 
If a defendant is found to be ineligible for appointed counsel, he may apply for 
a reconsideration of the request.1438 Counsel must be appointed within a 
sufficient time to allow the preparation of an adequate defense,1439 and a court 
that denies a motion for a continuance by a legitimately unprepared defense 
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attorney might be abusing its discretion;1440 a defendant, however, may not 
pursue dilatory tactics or disregard the court’s schedule.1441

The right to counsel is also regulated by several federal statutes. A person 
indicted for treason or a capital crime has a statutory right to two appointed 
attorneys.1442 The Eighth Circuit and the Fourth Circuit have split over 
whether the term capital crime applies only to cases in which the death 
penalty may be imposed.1443 In addition, a federal statute provides that 
appointed counsel must pursue a discretionary appeal when requested by the 
client,1444 even though the sixth amendment does not require counsel to be 
appointed for the sole purpose of representing a defendant in a discretionary 
appeal.1445 An indigent defendant does have the right to appointed counsel to 
prepare a first appeal if the appeal is available to him as of right.1446

1440. Compare Gandy v. Alabama, 569 F.2d 1318, 1320-26 (5th Cir. 1978) (abuse of discretion to deny 
continuance or fail to take steps to secure attendance of defendant’s retained counsel after he deserted 
defendant on first day of trial; defendant forced to stand trial with unprepared attorney) and United States 
v. Evans, 569 F.2d 209, 211-212 (4th Cir.) (at arraignment defendant told he could not have appointed 
counsel, but not informed he could apply to district court for reconsideration of need; district court 
discovered lack of counsel and appointed attorney three days before trial; denial of motion for continuance 
constituted abuse of discretion), cert, denied, 435 U.S. 975 (1978) and White v. Estelle, 566 F.2d 500, 502- 
03 (5th Cir. 1978) (because of court’s mistake in docketing cases, attorney did not learn of trial date until 
day of trial; abuse of discretion in denying continuance) with United States v. Rochon, 575 F.2d 191, 199- 
200 (8th Cir. 1978) (no abuse of discretion in denying continuance when attorney retained several weeks 
before trial and no incompetence alleged) and Freeman v. Mabry, 570 F.2d 813, 815 (8th Cir. 1978) (per 
curiam) (no miscarriage of justice in denying motion for continuance by attorney who had four days to 
prepare case; no evidence of prejudice) and United States v. Haynes, 554 F.2d 231, 234 (5th Cir. 1977) (per 
curiam) (defense counsel not hurried by court’s decision to limit lunch periods to 30 minutes; attorney 
appointed 53 days before trial had sufficient time to prepare case). See generally notes 997-1015 and 
accompanying text.

1441. Gandy v. Alabama, 569 F.2d 1318, 1323-24 (5th Cir. 1978) (dictum). Compare United States v. 
Sparlin, 569 F.2d 1314, 1314 (5th Cir. 1978) (per curiam) (defendant advised to obtain counsel and granted 
continuances at arraignment and at trial; failure to do so indicated desire to proceed pro se) and United 
States v. Moore, 569 F.2d 1312, 1313 (5th Cir. 1978) (per curiam) (court granted one continuance to allow 
defendant to obtain counsel and advised defendant that no further delay would be permitted; failure to 
obtain counsel constituted waiver) and United States v. Carter, 568 F.2d 453, 454 (5th Cir. 1978) (per 
curiam) (during three-month period judge repeatedly advised defendant to obtain attorney; failure to do so 
constituted waiver) and United States v. Gates, 557 F.2d 1086, 1088 (5th Cir. 1977) (court granted 
defendant who was attorney numerous continuances and warned of dangers of self-representation; on day 
of trial defendant appeared with attorney who requested continuance; when court denied motion, attorney 
withdrew and court correctly treated failure to employ another as waiver), cert, denied, 434 U.S. 1017 
(1978) with United States v. Evans, 569 F.2d 209, 211 (4th Cir.) (defendant who was unaware of right to 
appeal decision refusing to appoint counsel was not pursuing dilatory tactics in requesting continuance), 
cert, denied, 435 U.S. 975 (1978).

1442. 18 U.S.C. § 3005 (1976).
1443. Compare United States v. Weddell, 567 F.2d 767, 770 (8th Cir. 1977) (second-degree murder no 

longer capital crime), cert, denied, 98 S. Ct. 2267 (1978) with United States v. Watson, 496 F.2d 1125, 1126- 
29 (4th Cir. 1973) (first-degree murder still capital; defendant had statutory right to two attorneys even 
though death penalty could not be imposed).

1444. 18 U.S.C. § 3OO6A(a) (1976); cf. Self v. United States, 574 F.2d 363, 366 (6th Cir. 1978) (dictum) 
(in view of evidence that defendant did not request discretionary appeal, court reserved question of 
procedures to be followed if counsel failed to take appeal when requested by client).

1445. Ross v. Moffit, 417 U.S. 600, 618-19 (1974) (no right to appointed counsel for discretionary 
review by state supreme court or for petition for certiorari to United States Supreme Court).

1446. Douglas v. California, 372 U.S. 353, 357-58 (1963) (equal protection clause of fourteenth 
amendment mandates that all appellants be represented by counsel in first appeal of right).
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Attorney-Client Relationship. Last Term in Weatherford v. Burseyi441

1447. 429 U.S. 545 (1977).
1448. Id. at 551-52. In Weatherford an undercover agent arrested with the defendant participated in 

pretrial meetings with the accused and his attorney regarding defense strategy. Id. at 547-48. The agent was 
later called as a prosecution witness. Id. at 549. The Fourth Circuit reversed the conviction, applying a per 
se rule that “whenever the prosecution knowingly arranges or permits intrusion into the attorney-client 
relationship the right to counsel is sufficently endangered to require reversal and a new trial.” Id. at 549. In 
overturning this decision, the Supreme Court noted the legitimate desire of the agent to maintain his cover 
and found no purposeful intrusion or communication of defense strategy to the Government. Id. at 550-59.

1449. Id. at 557.
1450. 559 F.2d 189 (2d Cir.), cert, denied, 434 U.S. 987 (1977).
1451. Id. at 198. Neither the defendant nor his attorney knew that the codefendant, who had employed 

the same attorney, had agreed to cooperate with the Government. Id. at 191. The prosecution did not 
inform the attorney of any possible conflict of interest. Id. at 192. Unlike in Weatherford, in which the 
reason for maintaining secrecy was to maintain a cover, the codefendant’s purpose in Klein was self
protection. Id. at 198.

1452. Id. at 197. The court found that the evidence fell short of establishing that the informant had been 
instructed to intrude into the attorney-client relationship. Id. at 199.

1453. Id. at 198-99; see United States v. Kilrain, 566 F.2d 979, 981 (5th Cir. 1978), cert, denied, 47 
U.S.L.W. 3221 (U.S. Oct. 27, 1978). In Kilrain a codefendant became a paid informant and testified on 
behalf of the prosecution. Id. Because the codefendant had not related any of the conversations between the 
defendant and his attorney, the Fifth Circuit upheld the conviction and stated that a defendant must show 
that the evidence at trial both resulted from the overheard conversations and prejudiced him. Id. at 982-83. 
The court also held that only a knowing intrusion by the Government into the attorney-client relationship 
would violate the sixth amendment. Id. at 983.

1454. United States v. Kleifgen, 557 F.2d 1293, 1297 (9th Cir. 1977).
1455. Id.
1456. Id. at 1299.
1457. Gideon v. Wainwright, 372 U.S. 335, 344-45 (1963) (sixth amendment rights of defendant include 

right to effective assistance of counsel); Powell v. Alabama, 287 U.S. 45, 71 (1932) (counsel may not be 

the Supreme Court ruled that the sixth amendment is not violated per se when 
the Government knowingly arranges or permits an intrusion into the 
attorney-client relationship.1447 1448 The Court noted that the “intrusion” in 
Weatherford was not an intrusion at all—the undercover agent had been 
invited to attend meetings between the defendant and his counsel—and 
distinguished these facts from a situation in which the purpose of the 
intrusion was to gain information concerning the defense strategy.1449 The 
Second Circuit, faced with the latter situation this term in Klein v. Smith,1450 
interpreted Weatherford as requiring proof that the informant communicated 
prejudicial information before a conviction may be invalidated.1451 While not 
precluding a per se rule in cases of egregious intrusion,1452 the court found 
nothing in the record to indicate that the intruder divulged information 
regarding the defendant’s trial strategy, and therefore the conviction was 
affirmed.1453

Noting that confidential communications between a defendant and his 
counsel remain protected even after the termination of the relationship,1454 the 
Ninth Circuit remanded United States v. Kleifgen1455 for an evidentiary 
hearing to determine whether a Government interview of the defendant’s 
former counsel in the absence of his current attorney disclosed any informa
tion protected by the attorney-client privilege.1456

Effective Assistance. The sixth amendment right to counsel guarantees
effective assistance throughout the judicial proceedings.1457 The Supreme 
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Court has never explicitly defined the minimum degree of effectiveness 
necessary, 1458 and the circuits have developed differing standards. The least 
restrictive of these seeks to determine whether the attorney’s performance 
shocks the conscience and makes the proceeding a farce and a mockery of 
justice. The First, Second, and Tenth Circuits have traditionally espoused this 
test,1458 1459 but this term the First and Second Circuits expressed doubts about its 
continued desirability. The First Circuit left open the possibility of adopting 
the more lenient standard used by the Fifth and Sixth Circuits,1460 which 
looks to “reasonably effective assistance.”1461 Similarly, the Second Circuit 
referred to, without specifically adopting, the more stringent standard of the 
District of Columbia Circuit, under which a defendant is entitled to the 
“reasonably competent assistance of an attorney acting as his diligent and 
conscientious advocate.”1462 The Fourth Circuit this term emphatically 

assigned at time or under circumstances that preclude effective assistance). This Term the Supreme Court 
rejected an attempt to expand the definition of effective assistance of counsel. In Lakeside v. Oregon, 435 
U.S. 333 (1978), a defendant argued that the trial court’s decision to issue certain jury instructions over 
defense counsel’s objections rendered the assistance of his attorney ineffective. The Court held that as long 
as the jury instructions did not violate the defendant’s constitutional rights, the trial court was justified in 
issuing them, regardless of the effect on defense counsel’s trial strategy. Id. at 341. To hold otherwise, the 
Court said, would be to give defense counsel a veto over discretionary rulings by the trial judge. Id.

1458. See McMann v. Richardson, 397 U.S. 759, 771 (1970) (advice regarding guilty pleas must be 
within range of competence demanded of attorneys in criminal cases); notes 1215-22 supra and 
accompanying text.

1459. See, e.g., United States v. Wright, 573 F.2d 681, 683-84 (1st Cir. 1978) (ineffective assistance of 
counsel means representation that makes mockery, sham, or farce of trial); United States v. Bubar, 567 
F.2d 192, 202 (2d Cir.) (no ineffective assistance unless purported representation by counsel made trial 
farce and mockery of justice), cert, denied, 434 U.S. 872 (1977); United States v. Riebold, 557 F.2d 697,703 
(10th Cir. 1977) (representation competent unless perfunctory, in bad faith, sham, or pretense).

1460. See United States v. Wright, 573 F.2d 681, 684 (1st Cir. 1978) (even under higher standard of 
“reasonably effective assistance,” defendant’s counsel provided effective assistance).

1461. See United States v. Yelardy, 567 F.2d 863, 886 (6th Cir. 1978) (assistance of counsel not 
ineffective when advice is “within the range of competence demanded of attorneys in criminal cases”), cert, 
denied, 47 U.S.L.W. 3223 (U.S. Oct. 2, 1978); United States v. Carter, 566 F.2d 1265, 1272 (5th Cir.) 
(standard for evaluating defense counsel is whether defendant receives reasonably effective assistance), cert, 
denied, 98 S. Ct. 3069 (1978); United States v. Kelley, 559 F.2d 399, 401 (5th Cir.) (defense counsel’s 
inexperience does not automatically lead to ineffective assistance of counsel; more important is whether 
attorney’s actual performance reasonably effective), cert, denied, 434 U.S. 1000 (1977); United States v. 
Martinez, 555 F.2d 1269, 1272 (5th Cir. 1977) (counsel who was aware of possible defenses and facts of 
case and made reasonable investigation provided reasonably effective assistance); cf. United States v. 
Childs, 571 F.2d 315, 316 (5th Cir. 1978) (denial of sixth amendment right to counsel when counsel is 
retained requires showing that he performed so poorly that it rendered proceedings fundamentally unfair 
or that counsel’s conduct fell short of reasonably effective assistance); United States v. Doran, 564 F.2d 
1176, 1178 (5th Cir. 1977) (per curiam) (to prove ineffective assistance of counsel, defendant must point to 
specific instances of prejudice), cert, denied, 435 U.S. 928 (1978).

1462. See United States v. Williams, 575 F.2d 388, 393 (2d Cir. 1978) (performance of counsel did not 
make proceedings farce or mockery, nor did it fall below standard of reasonably competent attorney acting 
as diligent, conscientious advocate); United States v. Tolliver, 569 F.2d 724, 731 (2d Cir. 1978) (defense 
counsel’s conduct easily met even the more liberal standard that defendant is entitled to reasonably 
competent assistance of attorney acting as diligent, conscientious advocate); cf. United States v. Morales, 
566 F.2d 402, 409 (2d Cir. 1977) (attorney’s performance did not violate any of more stringent standards 
court has considered adopting). This standard was first enunciated by the District of Columbia Circuit in 
United States v. DeCoster, 487 F.2d 1197, 1202 (D.C. Cir. 1973), affd on rehearing, No. 72-1283 (D.C. 
Cir., filed Oct. 19, 1976), vacated en banc, No. 72-1283 (D.C. Cir., filed Mar. 17, 1977), petition for 
reconsideration en banc granted, No. 72-1283 (D.C. Cir., filed June 5, 1977). In DeCoster the court also 
imposed specific guidelines: counsel should confer with his client to ascertain possible defenses and discuss 
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rejected the farce-and-mockery standard in favor of a test that requires an 
objective assessment of whether the representation fell “within the range of 
competence demanded of attorneys in criminal cases.”1463 The Seventh 
Circuit employs a test that holds an attorney to the “minimum standard of 
professional representation,”1464 while the Eighth Circuit has settled on a 
standard requiring “the exercise of customary skills and diligence of a 
reasonably competent attorney under similar circumstances.”1465 The stan
dard employed by the Third Circuit requires counsel to exercise the level of 
skill and knowledge customary to the time and place of the representation.1466 
The Ninth Circuit has yet to decide among the farce-and-mockery standard, 
the reasonably-effective-assistance standard, or a new standard—“denial of 

strategy, inform his client of his rights and take the necessary steps to preserve those rights, and investigate 
both legal and factual issues to determine what tactics to use at trial. Id. at 1203-04. See generally Tague, 
The Attempt to Improve Criminal Defense Representation, 15 Am. Crim. L. Rev. 109 (1977); Comment, 
Ineffective Assistance of Counsel: Who Bears the Burden of Proof?, 29 Baylor L. Rev. 29 (1977).

1463. Marzullo v. Maryland, 561 F.2d 540, 543-44 (4th Cir. 1977), cert, denied, 435 U.S. 1011 (1978). In 
evaluating an attorney’s performance, a trial court may refer to other sources, including state and federal 
precedents, state bar canons, and expert testimony. Id. at 544. Although the defendant’s appeal was not 
heard en banc, all judges in the Fourth Circuit approved the decision. Id. at 545. The test was derived from 
similar language in McMann v. Richardson, 397 U.S. 759 (1970). Id. at 543; see 397 U.S. at 771 (advice 
regarding guilty pleas must be within range of competence demanded of attorneys in criminal cases).

1464. See, e.g.. Rooney v. Housewright, 568 F.2d 516, 525-26 (7th Cir. 1977) (counsel who failed to 
move for change of venue, make opening statement, object to certain jury instructions, or tender own jury 
instructions did not fall below minimum degree of professional competence); United States v. Richardson, 
562 F.2d 476, 482-83 (7th Cir. 1977) (failure to pursue particular lines of examination, to object to 
Government’s questions and submission of evidence, and to take advantage of certain available procedures 
that might have produced favorable evidence did not violate minimum standard of professional 
representation), cert, denied, 434 U.S. 1072 (1978); United States v. Krohn, 560 F.2d 293, 297 (7th Cir.) 
(counsel who failed to call fingerprint expert who might have been able to rebut Government’s expert 
witness did not fall below minimum standard of professional representation), cert, denied, 434 U.S. 895 
(1977); United States v. Harris, 558 F.2d 366, 370 (7th Cir. 1977) (because record does not support claim 
that there were additional persons who could have significantly supported defendant’s case, counsel did not 
fall below minimum professional standards by failing to call them as witnesses).

1465. Compare Monteer v. Benson, 574 F.2d 447, 450 (8th Cir. 1978) (counsel who did not call certain 
alibi witnesses because their testimony was contradictory and weak and who did not interview codefendant 
because his attorney refused permission did not fail to exercise customary skills and diligence that 
reasonably competent attorney would exercise in similar circumstances) and United States v. Bad Cob, 560 
F.2d 877, 880 (8th Cir. 1977) (counsel who for tactical reasons did not object to witness’ reference to 
defendant’s refusal to take polygraph examination did not fail to exercise customary skills and diligence 
that reasonably competent attorney would perform under similar circumstances) and United States v. 
Malone, 558 F.2d 435, 438 (8th Cir. 1977) (per curiam) (counsel who did not call two witnesses who could 
easily be impeached did not fail to exercise customary skills and diligence that reasonably competent 
attorney would exercise under similar circumstances) with Morrow v. Parratt, 574 F.2d 411, 412 (8th Cir. 
1978) (counsel who, before advising defendant to plead guilty, failed to interview eyewitness who might 
have proved defendant innocent did not provide function that reasonably competent attorney would have 
performed).

1466. Moore v. United States, 432 F.2d 730, 736 (3d Cir. 1970) (establishing customary-skill-and- 
knowledge standard; representation adequate under new standard even though counsel appointed day 
before trial).
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fundamental fairness”—as its test.1467 It is clear, however, that the general 
trend is toward a more stringent standard of performance.1468

In determining whether the applicable standard of effective assistance was 
met, courts of appeals will inquire into the actual performance of the attorney 
based on the totality of the circumstances and the entire trial record.1469 A 
court will consider a counsel’s experience in criminal advocacy, but a lack of 
experience is not dispositive.1470 More important is the attorney’s demonstrat
ed familiarity with the facts and possible defenses, as well as the time spent in 
preparation of the case.1471 On this basis the Fifth Circuit found ineffective 
assistance in White v. Estelle1412 because defense counsel learned of the trial

1467. See, e.g., United States v. Eaglin, 571 F.2d 1069, 1086 & n.24 (9th Cir. 1977) (none of standards 
for effective assistance of counsel violated by counsel who had tactical reasons for introduction of grand 
jury testimony, for refusal to let defendant testify, and for failure to object to witness’ statement that 
defendant was guilty), cert, denied, 435 U.S. 906 (1978); United States v. Kearney, 560 F.2d 1358, 1367-68 
(9th Cir.) (regardless which standard is proper, no violation of defendant’s right to counsel despite 
counsel’s failure to raise issue of misjoinder of conspiracy, to object to certain evidence, and to offer proof 
of alleged lack of initiative by defendant), cert, denied, 434 U.S. 971 (1977); Greenfield v. Gunn, 556 F.2d 
935, 938 (9th Cir.) (although different attorneys from public defenders office represented defendant during 
various stages, sufficient evidence in record to indicate procedure not so defective that it deprived 
defendant of due process or sixth amendment right to effective assistance under any of three standards), 
cert, denied, 434 U.S. 928 (1977).

1468. See generally Recent Trends in Criminal Law: Changing Federal Standards for Judging 
Ineffectiveness of Counsel, 68 J. Crim. L.C. & P.S. 412 (1977).

1469. See United States v. Childs, 571 F.2d 315, 316-17 (5th Cir. 1978) (failure to file timely motion to 
suppress fruits of allegedly illegal searches resulted in no prejudice, and failure to argue involuntary 
consent to search was trial tactic; effective assistance rendered); United States v. Yelardy, 567 F.2d 863, 
864-65 (6th Cir. 1978) (although lack of perseverance in challenging warrant and in investigating certain 
facts more thoroughly was questionable, counsel competent in light of circumstances of case as whole), 
cert, denied, 41 U.S.L.W. 3223 (U.S. Oct. 2, 1978); United States v. Gray, 565 F.2d 881, 887-89 (5th Cir.) 
(retained counsel, though ill, made standard objections, moved for Jencks material, conducted vigorous 
cross-examination, kept evidence from jury, pressed motions, and was accomplished advocate; temporary 
replacement conducted thorough cross-examination), cert, denied, 435 U.S. 955 (1978). But see United 
States v. Yelardy, 567 F.2d at 864-65 (Peck, J., dissenting) (record indicates defendant received ineffective 
assistance because attorney’s file on case contained no evidence of preparation, no notes, no research, no 
details of trial strategy, and no copies of search warrant or defendant’s criminal record).

1470. See United States v. Seely, 570 F.2d 322, 323-24 (10th Cir. 1978) (no continuance requested when 
counsel died midtrial and his associate took over; defendant failed to meet burden of establishing 
ineffectiveness); United States v. Kelley, 559 F.2d 399, 401 (5th Cir.) (per curiam) (defendant not denied 
effective assistance because appointed counsel had no criminal experience; experience of attorney much less 
important in evaluating effectiveness of counsel than actual performance at trial), cert, denied, 434 U.S. 
1000 (1977).

1471. See, e.g., Freeman v. Mabry, 570 F.2d 813, 814-15 (8th Cir. 1978) (per curiam) (even though 
counsel had only four days to prepare case, defendants not denied effective assistance; time afforded 
counsel to prepare not dispositive of effective assistance); United States v. Sonnenschein, 565 F.2d 235, 236 
(2d Cir. 1977) (per curiam) (even though new counsel substituted after first day of trial, defendant received 
effective assistance because new counsel thoroughly familiar with case and defendant consented to 
substitution); United States v. Riebold, 557 F.2d 697, 701-02 (10th Cir.) (trial court did not err in denying 
third motion for continuance by defendant who had delayed retaining counsel and whose new counsel had 
one month to prepare), cert, denied, 434 U.S. 860 (1977); United States v. Martinez, 555 F.2d 1269, 1279 
(5th Cir. 1977) (defense attorney retained well before trial, participated in pretrial omnibus procedures, and 
familiar with facts and possible defenses of case; failure to call alibi witnesses was tactical); Gaines v. 
Ricketts, 554 F.2d 1346, 1347 (5th Cir. 1977) (retained attorney spoke with client at great length, reviewed 
in detail prosecutor’s file, and generally rendered effective assistance).

1472. 566 F.2d 500 (Sth Cir. 1978).
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date on the day of trial. 1473 Similarly, in Gandy v. Alabama1414 the defendant’s 
retained counsel announced to the judge on the day of trial that he would be 
engaged in another proceeding and moved for a continuance, which the court 
denied.1475 When it became obvious that the defendant would have to proceed 
immediately despite the absence of counsel, he was assisted by an attorney 
who was totally unfamiliar with the case.147^ The Fifth Circuit held that this 
blatant breach of loyalty by the defendant’s retained counsel and the trial 
court’s acquiescence in the breach constituted ineffective assistance that 
rendered the trial fundamentally unfair.1477

An attorney’s failure to raise meritless claims does not indicate ineffective 
assistance.1478 Counsel’s performance is not expected to be perfect;1479 even 
egregious errors do not establish a sixth amendment violation.1480 In evaluat
ing defense counsel, a court will not second-guess trial strategy that in 
hindsight appears to have been incorrect.1481 Noting that the asserted error

1473. Id. at 502-04.
1474. 569 F.2d 1318 (5th Cir. 1978).
1475. Id. at 1320.
1476. Id.
1477. Id. at 1327.
1478. See United States v. Wright, 573 F.2d 681, 684 (1st Cir. 1978) (failure to move for suppression of 

tapes obtained by legal wiretaps not ineffective assistance); United States v. Rodriguez, 556 F.2d 638, 642 
(2d Cir. 1977) (attorney had duty not to be frivolous; defendant not prejudiced by failure to raise meritless 
points in effort to preclude just conviction), cert, denied, 434 U.S. 1062 (1978).

1479. See, e.g., United States v. Carter, 566 F.2d 1265, 1277-78 (5th Cir.) (failure to request limiting jury 
instruction did not indicate ineffective assistance by attorney who had filed various motions, had effectively 
cross-examined coconspirators, and had made several objections to use of hearsay testimony), cert, denied, 
98 S. Ct. 3069(1978); United States v. Doran, 564 F.2d 1176, 1177-78 (5th Cir. 1977) (per curiam) (failure 
to locate and subpoena two witnesses whose whereabouts not provided by defendant did not render 
assistance inadequate), cert, denied, 435 U.S. 928 (1978); cf. United States v. Ellison, 557 F.2d 128, 131 (7th 
Cir.) (claim that counsel inadequately prepared and made numerous tactical errors rejected because 
appropriate facts not part of trial record), cert, denied, 434 U.S. 965 (1977).

1480. See United States v. Harris, 558 F.2d 366, 370 (7th Cir. 1977) (failure to call additional witnesses 
on defendant’s behalf not ineffective assistance because no evidence that witnesses existed).

1481. See United States v. Williams, 575 F.2d 388, 393 (2d Cir. 1978) (failure to cross-examine 
Government witness fully and tardy and unsuccessful request for production of defense witness mere 
tactical errors and did not support claim for ineffective assistance); United States v. Childs, 571 F.2d 315, 
317 (5th Cir. 1978) (decision not to raise issue of voluntariness of consent to search was tactical); United 
States v. Eaglin, 571 F.2d 1069, 1086-87 (9th Cir. 1977) (counsel had tactical reasons for introducing grand 
jury transcript, for refusal to let defendant testify, and for failure to object to witness’ statement of belief 
that defendant guilty; choice of trial tactics can rarely rise to level of deprivation of constitutional right), 
cert, denied, 435 U.S. 906 (1978); United States v. Tolliver, 569 F.2d 724, 730-31 (2d Cir. 1978) (failure to 
seek mistrial when codefendant pleaded guilty at close of prosecution’s case, to call codefendant as witness 
for defendant, and to cross-examine eyewitness concerning inability to identify defendant when first viewed 
in lineup were tactical decisions that court is reluctant to second-guess); Rooney v. Housewright, 568 F.2d 
516, 520 (7th Cir. 1977) (although with benefit of hindsight some may disagree with attorney’s failures to 
move for change of venue, to make opening statement, to object to instructions, and to offer instructions, 
reversal not required); United States v. Morales, 566 F.2d 402, 409 (2d Cir. 1977) (attorney who permitted 
defendant to make admission of willful nature of misconduct and later allowed use of transcript of 
admission at trial nevertheless did not violate standard of effective assistance because of massive amount of 
evidence proving willfulness); United States v. Garza, 563 F.2d 1164, 1166 (5th Cir. 1977) (per curiam) 
(failure to seek severance merely mistaken tactical decision), cert, denied, 434 U.S. 1077 (1978); United 
States v. Kearney, 560 F.2d 1358, 1367-68 (9th Cir.) (failure to raise issue of misjoinder and to object to 
certain evidence are trial tactics, which courts generally decline to question in retrospect), cert, denied, 434 
U.S. 971 (1977); United States v. Bad Cob, 560 F.2d 877, 881 (8th Cir. 1977) (failure to object to improper 
references to accused’s refusal to take lie detector test was strategic decision); United States v. Krohn, 560 



520 The Georgetown Law Journal [Vol. 67:317

must be so flagrant that a court can conclude it resulted from negligence or 
ignorance rather than informed professional deliberation, the Fourth Circuit 
this term in Marzullo v. Maryland1™2 upheld a defendant’s claim of ineffective 
assistance on the basis of defense counsel’s conduct during the preliminary 
stages of the trial.* 1482 1483 In Marzullo the defendant’s appointed counsel did not 
move for exclusion of the jury during discussion and subsequent dismissal of 
one rape charge against his client and perfunctorily waived his peremptory 
challenges before voir dire examination of the jurors.1484 To assert a lack of 
effective assistance, a defendant must be able to point to specific examples of 
misconduct; mere speculation is insufficient.1485

F.2d 293, 297 (7th Cir.) (failure to call fingerprint expert was tactical decision that court will not second- 
guess), cert, denied, 434 U.S. 895 (1977); United States v. Malone, 558 F.2d 435, 438 (8th Cir. 1977) 
(decision not to call certain witnesses because testimony easily impeached was one of trial strategy; alleged 
general lack of initiative by trial counsel did not deprive defendant of effective assistance).

1482. 561 F.2d 540 (4th Cir.), cert, denied, 435 U.S. 1011 (1978).
1483. Id. at 547.
1484. Id. at 545. The first rape charge was dismissed because the prosecuting witness could not identify 

the defendant as her assailant. Id.
1485. See United States v. Childs, 571 F.2d 315, 317 (5th Cir. 1978) (per curiam) (although defendant 

claimed counsel inadequately prepared, inability to point to any prejudice requires affirmance of 
conviction); United States v. Gray, 565 F.2d. 881, 887 (Sth Cir.) (without specific evidence of 
incompetence, court will not speculate about how counsel would have performed had he not been ill), cert, 
denied, 435 U.S. 955 (1978); United States v. Moten, 564 F.2d 620, 630 (2d Cir.) (defendant made no 
suggestion about how he was prejudiced by counsel, who was suffering from finger injury), cert, denied, 434 
U.S. 959 (1977); United States v. Krohn, 560 F.2d 293, 297 (7th Cir.) (defendant’s claim that had counsel 
called another fingerprint expert he could have rebutted testimony of Government’s expert witness was 
pure speculation), cert, denied, 434 U.S. 895 (1977); United States v. Hancock, 558 F.2d 1300, 1302-03 (8th 
Cir.) (record of trial proceedings failed to reveal any proof supporting defendant’s claim of ineffective 
assistance; therefore, court declined to review issue), cert, denied, 434 U.S. 872 (1977).

1486. Compare United States v. Williams, 575 F.2d 388, 393 (2d Cir. 1978) (no prejudice because 
counsel’s errors minor and prosecution had strong case) and Monteer v. Benson, 574 F.2d 447, 451 (8th 
Cir. 1978) (defense counsel who investigated every available lead reasonably competent; defendant failed to 
prove prejudice) and United States v. Bad Cob, 560 F.2d 877, 880 (8th Cir. 1978) (failure of counsel to 
object to testimony concerning defendant’s refusal to take polygraph test harmless error because defendant 
had confessed to crime) with Morrow v. Parratt, 574 F.2d 411, 413 (8th Cir. 1978) (failure of counsel to 
determine if there were eyewitnesses to testify about defendant’s intent was prejudicial because crucial 
element of defense); McQueen v. Swenson, 560 F.2d. 959, 961 (8th Cir. 1977) (failure of defense counsel to 
investigate certain issues that would have benefited client at trial resulted in sufficient prejudice to warrant 
reversal of conviction).

1487. See Morrow v. Parratt, 574 F.2d 411, 413 (8th Cir. 1978); Bell v. Georgia, 554 F.2d 1360, 1361 
(5th Cir. 1977) (per curiam).

1488. Sincox v. United States, 571 F.2d 876, 880 (Sth Cir. 1978). In Sincox the jury was polled following 
the guilty verdict, and one juror indicated reasonable doubt about the defendant’s guilt, yet counsel failed 
to move for a mistrial. Id. at 879-80. Thereafter the attorney refused to appeal the case, even though the 
defendant asked him to appeal and an accused has a fundamental right to a unanimous, valid jury verdict 
of guilt. Id.

Once the accused demonstrates that his attorney failed to meet the 
applicable standard of competence, he must also prove that prejudice 
resulted.1486 This term two circuits found prejudice caused by ineffective 
assistance when counsel failed to contact and interview eyewitnesses.1487 
Another example of ineffective assistance is a failure to object to a less than 
unanimous verdict.1488 In cases involving retained counsel, the Fifth Circuit 
requires proof that some responsible government official, who could have 
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remedied counsel’s conduct, failed in his duty to accord justice to the 
accused.1489

An effective counsel must inform a client of his appellate rights and pursue 
an appeal if requested to do so.1490 In reversing a twenty-five-year-old 
conviction, the Fifth Circuit held this term that an attorney’s substitution of 
his own judgment for that of his client in deciding whether to appeal a guilty 
verdict was a denial of competent assistance.1491 The court retroactively 
applied the criteria for determining whether adequate assistance had been 
rendered.1492 A failure to advise a defendant of his right to petition for 
certiorari also violates the sixth amendment.1493

An accused who is forced to stand trial with the help of an appointed 
attorney with whom he is in irreconcilable conflict is denied adequate 
assistance of counsel.1494 To receive substitute counsel, however, the defend
ant must show that his dissatisfaction is justified and that he is not attempting 
to obstruct justice.1495

1489. See Gandy v. Alabama, 569 F.2d 1318, 1321 (5th Cir. 1978) (trial court took no action to prevent 
defendant’s retained counsel from abandoning case on day of trial; refusal to grant continuance, which 
necessitated representation by unprepared attorney, was abuse of discretion and denial of fundamental 
fairness); White v. Estelle, 566 F.2d 500, 503 (5th Cir. 1978) (refusal to grant continuance resulted in 
manifest injustice because of attorney’s justifiable reliance on court actions that led him to believe different 
case would be tried); United States v. Garza, 563 F.2d 1164, 1166 (5th Cir. 1977) (per curiam) (defendant 
tried jointly with three others; one defendant implicated another, yet court held proceedings not so 
prejudicial that severance required as matter of law; attorney was active advocate who took steps to prevent 
prejudice), cert, denied, 434 U.S. 1077 (1978).

The Fifth Circuit this term considered the sixth amendment right to counsel as running directly against 
the federal government or indirectly against a state government through the due process clause of the 
fourteenth amendment. United States v. Childs, 571 F.2d 315, 316 (5th Cir. 1978) (per curiam). In cases 
involving ineffective assistance by retained counsel, a defendant is required to show that the authority 
conducting the trial had the ability to correct the incompetent representation by retained counsel. Id.

1490. See Sincox v. United States, 571 F.2d 876, 879 (5th Cir. 1978) (failure of counsel to protect 
defendant’s right to appeal is ineffective representation); Bonds v. Wainwright, 564 F.2d 1125, 1130-32 
(5th Cir. 1977) (failure of court-appointed counsel to inform defendant of right to appeal is violation of 
sixth amendment); cf. Patterson v. Leeke, 556 F.2d 1168, 1169-70 (4th Cir.) (per curiam) (normally court 
will reverse if counsel fails to inform defendant of right to appeal; here, defendant failed to exhaust state 
remedies), cert, denied, 434 U.S. 929 (1977). But cf. United States v. Martinez, 555 F.2d 1269, 1272 (5th 
Cir. 1977) (failure to prosecute appeal probative but not dispositive on issue of ineffective assistance).

1491. Bonds v. Wainwright, 564 F.2d 1125, 1131-32 (5th Cir. 1977) (waiver of right to appeal must be 
intelligent, understanding, and voluntarily made; courts should be loathe to find waiver). But see Johnson 
v. Riddle, 562 F.2d 312, 314-15 (4th Cir. 1977) (defendant waited 17 years before asserting claim of 
ineffective assistance based on attorney’s failure to pursue requested appeal; because no justification for 
delay given by defendant and in light of potentially great prejudice to state, defendant’s claim waived).

1492. Bonds v. Wainwright, 564 F.2d 1125, 1129 (5th Cir. 1977).
1493. See United States v. Thomas, 562 F.2d 576, 577 (8th Cir. 1977) (per curiam) (defendant deprived 

of effective assistance of counsel when not informed of right to petition for certiorari); Wilson v. United 
States, 554 F.2d 893, 894 (8th Cir.) (per curiam) (same), cert, denied, 434 U.S. 849 (1977).

1494. United States v. Hart, 557 F.2d 162, 163 (8th Cir.) (per curiam), cert, denied, 434 U.S. 906 (1977).
1495. See United States v. Lowe, 569 F.2d 1113, 1116 (10th Cir.) (no error in refusing to dismiss counsel 

when defendant became dissatisfied with manner in which counsel cross-examined witnesses during later 
stages of trial), cert, denied, 435 U.S. 932 (1978); United States v. Michelson, 559 F.2d 567, 571-72 (9th Cir. 
1977) (court did not abuse discretion in denying defendant’s request to remove attorney who was 
unsympathetic to duress defense; counsel’s efforts, which were in part unknown to defendant, met standard 
of effective assistance); United States v. Hart, 557 F.2d 162, 163 (8th Cir.) (per curiam) (trial court has 
obligation to inquire into factual basis of defendant’s dissatisfaction with counsel; here, attorney merely 
refused to raise frivolous motions and court correctly refused motion to dismiss counsel), cert, denied, 434
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Conflict of Interest. Requiring or permitting a single attorney to
represent multiple defendants is not per se a violation of the sixth amendment 
guarantee of effective assistance of counsel.* 1496 Nevertheless, claims of 
ineffective counsel often arise in the context of joint representation when the 
right of each client to unhampered representation is jeopardized by potential 
conflicts of interest among the defendants.1497

U.S. 906 (1977).
1496. Holloway v. Arkansas, 435 U.S. 475, 482 (1978) (merely allowing attorney to represent 

codefendants not itself violation of sixth amendment); see United States v. Atkinson, 565 F.2d 1283, 1284 
(4th Cir. 1977) (conviction affirmed when defendant in joint-representation case failed to allege specific 
conflict), cert, denied, 98 S. Ct. 2845 (1978).

1497. See generally Comment, Conflict of Interests in Multiple Representation of Criminal Co
Defendants, 68 J. Crim. L.C & P.S. 226 (1977).

1498. 435 U.S. 475 (1978).
1499. Id. at 477.
1500. Id.
1501. Id. at 478.
1502. Id. at 479. In Arkansas an attorney cannot cross-examine his own witness. Id.
1503. Id. at 481. On appeal the Arkansas Supreme Court, finding no material basis for the conflict of 

interest or prejudice, affirmed the convictions. Id.; Arkansas v. Holloway, 539 S.W.2d 435, 439 (Ark. 
1977). The court observed that none of the defendants had incriminated any of the others while testifying 
and that because of the attorney-client privilege, the trial court was unaware of the nature of the 
confidential information received by the attorney from his clients and the manner in which this knowledge 
created conflicting loyalties. 435 U.S. at 481; 539 S.W.2d at 440-41.

1504. '315 U.S. 60, 76 (1942) (sixth amendment right to effective assistance of counsel denied when 
attorney required to represent defendants whose interests conflict).

1505. 435 U.S. at 484.
1506. Id. at 489; see id. at 491 (Powell, J., with Blackmun & Rehnquist, JJ., dissenting) (prejudice 

presumed from failure of trial court to conduct inquiry without any additional determination of actual 
conflict).

1507. Id. at 489.
1508. Id.

The Supreme Court faced such a situation this Term in Holloway v. 
Arkansas. 1498 In Holloway a public defender was appointed to represent three 
men charged with rape and robbery.1499 Although defense counsel stated that 
there was a possibility of a conflict of interest among the defendants, the court 
denied the attorney’s motions for separate counsel.1500 Against counsel’s 
recommendations, all three men testified.1501 Because of the possibility of 
incriminating one or all of the accused, the attorney was effectively precluded 
from directly examining the three and could not cross-examine them.1502 The 
jury returned guilty verdicts for all three on all counts.1503 Relying on Glasser 
v. United States,1504 the Supreme Court reversed and held that if defense 
counsel states that a grave risk of conflict of interest exists, the failure of the 
trial court to examine the claim carefully is a violation of the sixth 
amendment.1505 Chief Justice Burger, writing for the majority, declared that 
in such a situation the defendant need not demonstrate prejudice.1506 The 
deprivation of the constitutional right to assistance of counsel can never be 
harmless error, and any standard used to judge prejudice would not result in 
evenhanded application;1507 automatic reversal is therefore required.1508 Jus
tice Powell, dissenting, read the majority opinion as containing a per se rule of 
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separate representation whenever the defense attorney requests it, unless the 
risk of a conflict of interest is too remote to warrant separation.1509

1509. Id. at 491 (Powell, J., with Blackmun & Rehnquist, JJ., dissenting).
1510. Kaplan v. Bombard, 573 F.2d 708, 713 (2d Cir. 1978).
1511. The Supreme Court has thus far declined to resolve this question except in the special 

circumstances present in Holloway. See Holloway v. Arkansas, 435 U.S. 475, 483 (1978) (because counsel 
notified court of possibility of conflict of interest, no need to resolve issue of scope and nature of affirmative 
duty of trial judge to assure that conflicting interests resulting from joint representation do not violate sixth 
amendment rights).

1512. See United States v. Lawriw, 568 F.2d 98, 105 (8th Cir. 1977) (trial court properly held inquiry to 
inform defendant of danger of joint representation and to determine if he wanted to waive right to separate 
representation; without inquiry, difficult to determine if defendant’s waiver knowing and intelligent), cert, 
denied, 435 U.S. 969 (1978); United States v. Donahue, 560 F.2d 1039, 1042 (1st Cir. 1977) (representation 
by different partners in same firm equivalent to joint representation; failure to warn defendants of dangers 
of joint representation shifts burden to Government to prove no prejudice resulted); Campbell v. United 
States, 352 F.2d 359, 360 (D.C. Cir. 1965) (in cases of joint representation trial court has duty to ascertain 
whether each defendant is aware of potential risks and has knowingly chosen joint representation).

1513. United States v. Lawriw, 568 F.2d 98, 104 (8th Cir. 1977), cert, denied, 435 U.S. 969 (1978).
1514. Kaplan v. Bombard, 573 F.2d 708, 714 (2d Cir. 1978) (defendant waived right to separate counsel, 

even though at pretrial inquiry judge questioned attorney and defendants collectively, but not individually; 
defendant remained quiet throughout).

1515. United States v. Kidding, 560 F.2d 1303, 1310 (7th Cir. 1977) (defense counsel told court that 
based on conversations with defendants, he did not think there would be conflicting defenses and if there 
were, he wouid advise one to get another attorney).

1516. See United States v. Atkinson, 565 F.2d 1283, 1284-85 (4th Cir. 1977) (although court should 
conduct inquiry into possible conflict of interest in joint representation, failure to do so does not per se 
violate sixth amendment), cert, denied, 98 S. Ct. 2845 (1978).

More commonly joint representation is challenged on appeal when—unlike 
in Holloway—trial counsel did nothing to advise the court of a potential or 
actual conflict between the interests of multiple defendants. In reviewing 
these claims, courts usually examine two issues: Whether the defendant 
waived his right to separate counsel, and whether he was prejudiced by the 
joint representation.1510 With respect to the first issue, the circuits disagree on 
the scope and nature of the trial judge’s duty to inquire whether a conflict 
exists.1511 The First, Eighth, and District of Columbia Circuits impose an 
affirmative duty on the trial court in cases of joint representation to warn the 
defendants of the possible dangers posed and to advise them of their right to 
separate counsel.1512 One reason for requiring an inquiry is the difficulty of 
determining whether a defendant has intelligently waived this right.1513

Other circuits have less rigorous requirements. The Second Circuit this 
term held that during the trial court’s inquiry there is no need to question the 
defendant personally regarding waiver.1514 The Seventh Circuit requires even 
less. In a case this term it noted that although the trial court did not conduct 
an inquiry, it was reasonable to assume from facts in the record that the 
defendant’s attorney had informed him of the dangers of joint representa
tion.1515 Similarly, the Fourth Circuit does not require a hearing, although it 
has indicated that a trial judge should inquire into the possibility of 
conflicting interests whenever multiple defendants are represented by the 
same attorney.1516 No hearing to advise an accused of his right to separate 
representation is required in the Fifth Circuit unless there is a claim that a 
conflict of interest exists, an objection to joint representation, or notice to the 
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trial court of a possible conflict.1517 Moreover, a defendant may choose to be 
represented by a given attorney even though possible or actual conflicts exist; 
such au election waives the right to conflict-free representation if it is knowing 
and intelligent.1518 In contrast, the Third and Ninth Circuits have held that 
when the trial court perceives an actual conflict of interest, it may disregard 
the defendant’s waiver of his right to separate counsel and order substitution 
of counsel to ensure effective representation.1519

Before a conviction will be overturned because of conflicting interests 
arising from joint representation, it must be shown that the defendant was 
prejudiced.1520 If a sufficient inquiry was held by the trial court, the defendant 
is considered to have waived his right to separate representation and 
thereafter has the burden of proving prejudice.1521 If there has been no inquiry 
or if the inquiry held was insufficient, this burden usually shifts to the 
Government.1522

In addition to actual joint representation, conflicting interests may deny a 
criminal defendant his right to the effective assistance of counsel in other 
situations. In United States v. Donahue1523 the First Circuit treated represen
tation of codefendants by attorneys in the same firm as a case of joint 
representation.1524 In situations of dual representation—cases in which a

1517. See United States v. Johnson, 569 F.2d 269, 272 (5th Cir.) (attorney appointed to represent 
defendant’s husband-codefendant later retained by defendant; no claim raised, record showed no conflict of 
interest, and prejudice not proved by defendant), cert, denied, 98 S. Ct. 3096 (1978).

1518. See United States v. Villarreal, 554 F.2d 235, 236 (5th Cir.) (defendant and key witness for 
Government represented by partners of same law firm; during trial, judge notified parties of potentially 
conflicting interests between defendant and witness and advised against representation by partners of same 
law firm; defendant knowingly and intelligently waived conflict-free representation), cert, denied. 434 U.S. 
802 (1977).

1519. United States v. Dolan, 570 F.2d 1177, 1182 (3d Cir. 1978) (judge’s order that counsel withdraw 
based on ABA professional standards requiring withdrawal from cases involving conflict of interest, on 
possibility that attorney would obstruct Government attempts to obtain cooperation from one codefen
dant, and on exercise of supervisory powers; no error); United States v. Vargas-Martinez, 569 F.2d 1102, 
1104 (9th Cir. 1978) (court properly denied request for joint representation after one defendant agreed to 
become Government witness; conflict of interest inescapable).

1520. See United States v. McCoy, 573 F.2d 14, 17 (10th Cir.) (at arraignment defendant represented by 
attorney who also represented codefendant and who advised judge of possible conflict of interest; 
conviction upheld because no record of prejudice), cert, denied, 98 S. Ct. 3073 (1978). But cf. Holloway v. 
Arkansas, 435 U.S. 475, 482 (1978) (if court fails to investigate carefully claim of conflict, defendant need 
not show prejudice); notes 1498-1509 supra and accompanying text.

1521. See United States v. Eaglin, 571 F.2d 1069, 1086 (9th Cir.) (when sufficient inquiry of parties and 
counsel concerning possible conflict of interest has been made, defendant bears burden of demonstrating 
specific prejudice resulting from alleged conflict), cert, denied, 435 U.S. 906 (1978); United States v. 
Buigues, 568 F.2d 269, 273 (2d Cir. 1978) (trial court held inquiry, at which defendant waived right to 
separate representation; thereafter defendant could not meet burden of proving that joint representation 
prejudicial).

1522. Compare United States v. Donahue, 560 F.2d 1039, 1042 (1st Cir. 1977) (court failed to inform 
defendant clearly of right to separate representation; Government failed to meet burden of showing lack of 
prejudice) with Kaplan v. Bombard, 573 F.2d 708, 714 & n.7 (2d Cir. 1978) (defendant had burden to show 
prejudice because he consented to joint representation) and United States v. Kidding, 560 F.2d 1303, 1310 
(7th Cir. 1977) (although defendant not questioned by judge, reasonable to conclude from remarks made 
by attorney that he waived right to separate representation; thus, on appeal defendant had burden of 
showing prejudice).

1523. 560 F.2d 1039 (1st Cir. 1977).
1524. Id. at 1044 (defendant and codefendant represented separately by members of same law firm; 

Government failed to meet burden of proving no prejudice because pretrial conferences dealt almost 
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defense attorney concurrently represents in an unrelated trial a client who 
happens to be a prosecution witness against his defendant—the First Circuit 
requires the defendant to prove prejudice to invalidate his conviction.* 1525 A 
showing of prejudice is also required in claims that a conflict exists because 
counsel has in the past represented one who is connected with the criminal 
investigation.1526 1527

exclusively with codefendant’s case and codefendant’s counsel did not permit defendant to testify or inform 
him of possible conflict of interests). The court thus imposed the same duty on the trial judge and the same 
allocation of the burdens of proof as in a case of actual joint representation. Id. at 1042.

1525. See Miller v. United States, 564 F.2d 103, 106 (1st Cir. 1977) (defendant contended that conflict 
existed when counsel concurrently represented someone who allegedly might have been called as defense 
witness and who was hostile witness in unrelated proceedings; court held that in cases of dual 
representation greater proof of prejudice needed than in cases of joint representation; defendant failed to 
meet burden of proof), cert, denied, 435 U.S. 931 (1978).

1526. See United States v. DiCarlo, 575 F.2d 952, 958 (1st Cir. 1978) (defendant’s claim that counsel did 
not call certain prominent witnesses because of interest in cultivating clients not supported by sufficient 
proof of actual conflict or prejudice), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. 
Bensabat, 568 F.2d 1226, 1229 (5th Cir.) (defendant claimed Government should have disclosed 
information that judge may have been—but was not—involved in past crime for which defendant was 
being tried, because it created possible conflict of interest for accused’s counsel, who had previously 
represented judge), cert, denied, 98 S. Ct. 2822 (1978).

1527. 422 U.S. 806 (1975).
1528. Id. at 819. See generally 61 Cornell L. Rev. 1019 (1976).
1529. Faretta v. California, 422 U.S. at 819-20 & n.15; see United States v. Dolan, 570 F.2d 1177, 1183 

(3d Cir. 1978) (although defendant can waive assistance of counsel altogether, right of self-representation 
does not encompass right to counsel of one’s choice when actual conflict of interest exists); United States v. 
Wilhelm, 570 F.2d 461, 466 (3d Cir. 1978) (no sixth amendment right to representation by lay persons who 
do not qualify to render assistance of counsel).

1530. 568 F.2d 583 (8th Cir.), cert, denied, 435 U.S. 975 (1978).
1531. Id. at 587-88.
1532. Id. The court also stressed the demands of judicial economy. Id. at 588.
1533. 553 F.2d 886 (5th Cir. 1977).
1534. Id. at 890. The court also rejected the Government’s contention that any error was harmless. Id. 

at 891.
1535. Id. at 890-91.

Waiver of Counsel and Pro Se Representation. In Faretta v. Califor
nia^11 the Supreme Court held that a defendant in a criminal trial has a 
constitutional right to conduct his own defense.1528 This right is independent 
of, though necessarily implied by, the sixth amendment clause guaranteeing 
assistance of counsel.1529 1530 Two circuits this term considered the retroactivity of 
Faretta and reached opposite conclusions. In Martin v. Wyrick'™ the Eighth 
Circuit held that Faretta did not apply retroactively to a trial court’s refusal to 
dismiss the defendant’s counsel and to allow him to proceed pro se. 1531 Noting 
that the underlying purpose of Faretta was not to enhance the accuracy of the 
factfinding process, the court stated that lower courts had justifiably relied on 
a rule of nonretroactivity. 1532 1533 In Chapman v. United States'™ the Fifth 
Circuit held that the constitutional right to proceed pro se, as defined in 
Faretta, must be applied retroactively.1534 Declaring that in questions of 
personal rights, prospectivity must be the exception and not the rule, the Fifth 
Circuit considered the disruption of court procedures to be negligible and 
found no reliance by law enforcement officers on an earlier standard.1535
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Courts have sometimes stated that the rights to appear pro se and to have 
appointed counsel cannot be exercised simultaneously,1536 although courts 
will occasionally allow a defendant to serve as his own cocounsel in cases of 
special need.1537 Special dangers are presented when one of multiple defend
ants elects to proceed pro se and is tried with those represented by counsel.1538 
Nonetheless, such a case will not be reversed unless it is shown that the 
remaining defendants were prejudiced by a codefendant’s self-representa
tion.1539 Once an accused elects to defend himself, he is barred from later 
claiming ineffective assistance, whether or not prejudice results.1540

Prisoners preparing to file legal papers pro se must be given access to a 
library or the assistance of persons trained to do legal research.1541 In 
addition, the court may appoint standby counsel despite the defendant’s 
objections,1542 but the trial judge is not obliged to help the accused with his 
defense.1543

1536. See Ennis v. LeFevre, 560 F.2d 1072, 1075 (2d Cir. 1977) (defendant who elects to be represented 
by counsel surrenders right to represent self and to choose course of defense), cert, denied, 435 U.S. 976 
(1978). But see United States v. Titus, 576 F.2d 210, 211 (9th Cir. 1978) (court allowed defendant to 
perform defense functions and to be assisted by retained counsel who conducted some direct questioning 
and cross-examination), cert, denied, 47 U.S.L.W. 3224 (U.S. Oct. 2, 1978).

1537. See United States v. Sacco, 571 F.2d 791, 793 (4th Cir.) (when accused permitted to file and argue 
motions, to participate in bench conferences, and to address jury in closing argument, but not allowed to 
cross-examine witnesses, trial court’s formal refusal to allow defendant to serve as cocounsel did not violate 
spirit of Faretta), cert, denied, 435 U.S. 999 (1978).

1538. United States v. Sacco, 563 F.2d 552, 556 (2d Cir. 1977), cert, denied, 434 U.S. 1039 (1978). In 
Sacco the defendant and his codefendant, who shortly before trial elected to proceed pro se, were tried 
together after the defendant’s motion for severance was denied. Id. Thereafter, the defendant claimed that 
the codefendant’s prejudicial remarks deprived him of a fair trial because, not having taken the stand, the 
codefendant could not be cross-examined. Id. The court denied the defendant’s claims and noted that 
standby counsel had been appointed to assist the codefendant, that the defendant’s counsel failed to object 
to the remarks, and that the jury had been carefully instructed to disregard them. Id. at 556-57.

1539. Id. at 556-57. The Second Circuit, commending the measures taken by the trial judge to avoid 
prejudice, expanded them by suggesting that in a case of self-representation involving codefendants, the 
defendant be instructed to avoid any reference to codefendants without permission from the court and to 
comply with the relevant rules of procedural and substantive law, and that the jury be instructed that 
remarks by the “lawyers” are not evidence against other defendants. Id. at 556-57.

1540. Faretta v. California, 422 U.S. 806, 835 n.46 (1975); see Smithv. Pavich, 568 F.2d 33, 39 (7th Cir. 
1978) (to allow pro se defendant to complain about quality of representation would result in unbearable 
appellate burdens; accused could partake of pro se right hoping to gain jury’s sympathy or to confuse issues 
and if that failed, seek review on basis of ineffective representation); United States v. Rowe, 565 F.2d 635, 
637 (10th Cir. 1977) (defendant cannot argue on appeal that pro se representation was ineffective 
assistance).

1541. Bounds v. Smith, 430 U.S. 817, 828 (1977); see United States v. West, 557 F.2d 151, 153 (8th Cir. 
1977) (per curiam) (denial of defendant’s request for access to law library and typewriter because of danger 
of escape not error because standby attorney made available to do research and defendant given access to 
phone); notes 2626-98 infra and accompanying text.

1542. See United States v. Taylor, 569 F.2d 448, 454-53 (7th Cir.) (when accused not prevented from 
representing self, but openly acknowledged inability to do so, and chose to take no part in proceedings after 
trial court refused to allow representation by disbarred attorney, appointment of standby counsel who 
participated over defendant's objections in manner that did not interfere with defendant’s self-representa
tion did not infringe on right to proceed pro se), cert, denied, 435 U.S. 952 (1978).

1543. See Smith v. Pavich, 568 F.2d 33, 40 (7th Cir. 1978) (for trial judge to assume responsibility of 
examining witnesses or to otherwise assist accused would transform role from impartial decisionmaker to 
advocate).
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To preserve the right of self-representation, a timely and unequivocal 
demand must be made.1544 Before allowing a defendant to proceed pro se, the 
trial court must ascertain whether there has been a knowing and intelligent 
waiver of the right to counsel.1545 In making this determination the court 
examines the totality of the circumstances, including the accused’s back
ground and experience, his knowledge of the dangers of proceeding pro se, 
and his awareness of the seriousness of the charge against him and his 
potential defenses.1546 Failure to obtain counsel may be equivalent to an 
election by the defendant to represent himself.1547

RIGHT TO JURY TRIAL

The sixth amendment provides that in all criminal prosecutions a defend
ant has the right to trial by an impartial jury of the state and district in which 
the crime was committed.1548 Petty offenses, which are neither crimes within 
the meaning of article III nor criminal prosecutions within the meaning of the 
sixth amendment, may thus be tried without a jury.1549 When determining

1544. See United States v. Lowe, 569 F.2d 1113, 1116 (10th Cir.) (defendant who made no request to 
proceed pro se before or during early stages of trial properly barred from taking over defense in closing 
minutes), cert, denied, 435 U.S. 932 (1978); United States v. Kizer, 569 F.2d 504, 507 (9th Cir.) (accused 
who made no pretrial request to proceed pro se could not assert that right during trial), cert, denied, 435 
U.S. 976(1978); McNamara v. Riddle, 563 F.2d 125, 127 (4th Cir. 1977) (per curiam) (defendant who filed 
some court papers himself but failed to request that attorney be dismissed insufficiently manifested demand 
to defend self).

1545. Faretta v. California, 422 U.S. 806, 835 (1975); see United States v. Gillings, 568 F.2d 1307, 1309 
(9th Cir.) (after husband and wife requested to proceed pro se, judge held colloquy at which wife gave pro 
forma answers to pro forma questions that failed to show knowing and intelligent waiver; record reflected, 
however, that husband’s decision was valid waiver), cert, denied, 98 S. Ct. 2267 (1978).

1546. See Smith v. Pavich, 568 F.2d 33, 34-47 (7th Cir. 1978) (interrogation of defendant by state trial 
judge concerning education, experience, and background substantially paralleled that suggested in Faretta; 
defendant refused judge’s recommendation that he accept standby counsel and thus effectively waived right 
to representation).

In United States v. Warledo, 557 F.2d 721, 727 (10th Cir. 1977), the defendant claimed that there was 
no valid waiver because he was given no explanation regarding the seriousness of the charge, the potential 
sanctions, defenses available, or the dangers of proceeding pro se. He also asserted that the court failed to 
explore his background and failed to advise him of the possible conflicts between him and his codefendants. 
Although the appellate court concluded that the presence of and partial representation by the codefen
dant’s attorney vitiated the need to reverse the defendant’s conviction, it stated that because the case had to 
be remanded for other reasons, the question of waiver should be pursued in depth. Id.; see Chapman v. 
United States, 553 F.2d 886, 892 (5th Cir. 1977) (courts should hold colloquy to determine if defendant 
understands consequences of proceeding pro se).

1547. See United States v. Sparlin, 569 F.2d 1314, 1314 (5th Cir. 1978) (per curiam) (failure to obtain 
attorney after repeated warnings and continuances indicated desire to proceed pro se; no denial of 
reasonable opportunity to obtain counsel); United States v. Grismore, 564 F.2d 929, 931 (10th Cir. 1977) 
(after representation by disbarred attorney forbidden, defendant waived right to counsel by choosing to 
represent self rather than use services of court-appointed lawyer who was present throughout trial), cert. 
denied, 435 U.S. 954 (1978).

1548. U.S. Const, amend. VI.; see United States v. Mase, 556 F.2d 671, 675 (2d Cir. 1977) (no error in 
holding trial injury division different from one where crime committed if trial held within same statutorily 
defined judicial district), cert, denied, 435 U.S. 916 (1978).

1549. See Frank v. United States, 395 U.S. 147, 148 (1969) (sixth amendment does not require jury trial 
for criminal contempt if defendant not imprisoned for more than six months); District of Columbia v. 
Clawans, 300 U.S. 617, 626-27 (1937) (neither article III nor sixth amendment requires jury trial for selling 
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whether an offense is petty or serious, courts consider the gravity of the 
offense,* 1550 the severity of the maximum authorized penalty,1551 and whether 
the offense would have been tried before a jury at the time the Constitution 
was adopted. 1552 This term the Sixth Circuit applied these criteria in United 
States v. Stewart1553 and found that violation of a federal statute prohibiting 
assault by striking, beating, or wounding1554 is a petty offense because the 
maximum authorized penalty is six months imprisonment and a $500 fine and 
because the offense is essentially simple battery, regarded as serious in neither 
common understanding nor historical precedent.1555 Thus, the defendants had 
no constitutional right to trial by jury.1556

without license, which has maximum imprisonment of 90 days); United States v. Marcyes, 557 F.2d 1361, 
1366 (9th Cir. 1977) (offense with maximum penalty of one year not petty; defendant entitled to jury trial).

1550. District of Columbia v. Colts, 282 U.S. 63, 73 (1930) (reckless driving that endangers persons and 
property is malum in se, indictable at common law, and therefore crime requiring trial by jury).

1551. See Frank v. United States, 395 U.S. 147, 148 (1969) (most relevant indication of seriousness of 
offense is severity of authorized penalty). In the case of criminal contempt, for which no maximum 
authorized penalty exists, courts must look to the penalty actually imposed as the best measure of the 
seriousness of the offense. Id. at 149; see Taylor v. Hayes, 418 U.S. 488, 496 (1974) (if contemnor’s actual 
penalty is one that could be imposed on person convicted of petty offense, no jury trial required; state may 
reduce sentence after conviction to avoid retrial by jury); cf. United States v. Marthaler, 571 F.2d 1104, 
1105 (9th Cir. 1978) (per curiam) (contemnor’s conviction resulting in $300 fine upheld; pretrial 
stipulation that court would not impose sentence in excess of six months rendered jury trial unnecessary); 
Pabst Brewing Co. v. Brewery Workers Local 77, 555 F.2d 146, 152 (7th Cir. 1977) (defendants charged 
with criminal contempt and fined $100 for violating injunction against strike not entitled to jury trial).

1552. District of Columbia v. Clawans, 300 U.S. 617, 625-26(1937).
1553. 568 F.2d 501 (6th Cir. 1978).
1554. 18 U.S.C. § 113(d) (1976).
1555. 568 F.2d at 503-05; see 18 U.S.C. § 1(3) (1976) (“Any misdemeanor, the penalty for which does 

not exceed imprisonment for a period of six months or a fine of not more than $500, or both, is a petty 
offense.”).

1556. 568 F.2d at 502.
1557. United States v. Gipson, 553 F.2d 453, 456 (5th Cir. 1977); see Johnson v. Louisiana, 406 U.S. 

356, 363 (1972) (dictum); id. at 370 (Powell, J., concurring); Andres v. United States, 333 U.S. 740, 748-49 
(1948); Hawaii v. Mankichi, 190 U.S. 197, 211-12 (1903) (dictum); Maxwell v. Dow, 176 U.S. 581, 586 
(1900) (dictum); Thompson v. Utah, 170 U.S. 343, 355 (1898); Sincox v. United States, 571 F.2d 876, 878- 
79 (5 th Cir. 1978) (one juror’s reasonable doubt about guilty verdict, expressed during court’s poll of jury, 
deprived defendant of unanimous verdict); Fed. R. Crim. P. 31(a).

1558. 553 F.2d 453 (5th Cir. 1977).
1559. Id. at 458-59.
1560. Id. at 459.
1561. Williams v. Florida, 399 U.S. 78, 103 (1970).

It has long been assumed that a defendant in federal court who has the 
right to a jury trial is entitled to a unanimous verdict. 1557 In United States v. 
Gipson, 1558 decided this term, that right was held to have been infringed by 
instructions to the jury that it render a verdict of guilty if each juror found 
that the defendant had committed at least one of six statutorily proscribed 
acts, even if there were disagreement over which of the acts the defendant had 
committed.1559 The Fifth Circuit noted that because the instruction permitted 
a guilty verdict “in the face of a substantial rift among the jurors over the facts 
in the case . . . ,” the defendant had been denied a unanimous verdict.1560

Although juries have traditionally been composed of twelve persons, a six- 
member jury was held constitutional by the Supreme Court in 1970.1561 This 
Term the Court relied on empirical data suggesting that progressively smaller



1978] Project: Criminal Procedure 529

juries are less effective in group deliberation and lead to both “inaccurate 
factfinding and inaccurate application of the common sense of the community 
to the facts”1562 to hold in Ballew v. Georgia1563 that trial before a five-person 
jury contravenes the guarantees of the sixth and fourteenth amendments.1564 
Admitting that there is no clear line between five-and six-member juries, 
Justice Blackmun declared that the line must be drawn somewhere if the 
jury’s function is to be safeguarded1565 and that Georgia had failed to 
demonstrate any significant state advantage justifying the smaller number.1566 1567

1562. Ballew v. Georgia, 435 U.S. 223, 232 (1978) (as jury size diminishes, so does likelihood of 
members making critical contributions, number of hung juries, opportunity for meaningful and appropri
ate community representation, and likelihood that innocent persons will not be convicted).

1563. 435 U.S. 223 (1978).
1564. Id. at 245 (Blackmun, J., with Stevens, J.); id. at 245 (Stevens, J., concurring); id (White, J., 

concurring in the judgment); id. (Powell, J., with Burger, C.J., & Rehnquist, J., concurring in the 
judgment); id. at 246 (Brennan, J., with Stewart & Marshall, JJ., concurring).

1565. See id. at 239 (Blackmun, J., with Stevens, J., concurring).
1566. Id. at 244 (monetary savings, significant in reduction from twelve jurors to six, negligible in 

reduction from six to five).
1567. Duncan v. Louisiana, 391 U.S. 145, 157-58(1968).
1568. Id. at 158.
1569. See United States v. Kidding, 560 F.2d 1303, 1311-12 (7th Cir. 1977) (interrogation, although 

desirable, compelled neither by Fed. R. Crim. P. 23(a) nor by sixth amendment).
1570. United States v. Marcyes, 557 F.2d 1361, 1366-68 (9th Cir. 1977).
1571. 28 U.S.C. §§ 1861-1874(1976).
1572. Id. § 1861. This policy is implemented by the requirement that no citizen be excluded from jury 

service on the basis of race, color, religion, sex, national origin, or economic status. Id. § 1862. To object to 
the exclusion of a discernible class of citizens, a person need not be a member of that class. See Taylor v. 
Louisiana, 419 U.S. 522, 526 (1975) (man entitled to object to jury selection system that excludes women); 
Peters v. Kiff, 407 U.S. 493, 504 (1972) (white has standing to challenge system excluding blacks). But cf. 
Castaneda v. Partida, 430 U.S. 482, 495 (1977) (defendant made prima facie case of discriminatory purpose 
by showing substantial underrepresentation of own group).

The other stated policy of the Act is that all citizens shall have the opportunity for grand and petit jury 
service and the obligation to serve when summoned. 28 U.S.C. § 1861 (1976).

1573. 28 U.S.C. § 1863 (1976). This term the Fifth Circuit rejected two claims that a vacancy in the post 
of jury commissioner violates section 1863, which provides that a district’s selection plan shall “either 
establish a jury commission, or authorize the clerk of the court, to manage the jury selection process,” id. § 

Although the right to trial by jury is fundamental for serious offenses,1562 it 
may be waived if it the waiver is knowing and intelligent.1568 Nonetheless, if 
the trial judge fails to interrogate a defendant on the issue of voluntariness 
before accepting a waiver, a court of appeals will not necessarily reverse the 
conviction.1569 Failure to inform a defendant electing trial before a magistrate 
of the right to a jury trial in the district court may result in an ineffective 
waiver calling for reversal of the conviction.1570

JURY SELECTION

Challenges to Selection Procedures. The Jury Selection and Service Act
of 19681571 provides the statutory basis for challenges to the composition of 
both grand and petit juries. One of the Act’s stated policies is that the federal 
right to a jury trial shall include the right to a jury “selected at random from a 
fair cross section of the community.”1572 Federal district courts are required 
to devise and implement plans to achieve this objective.1573
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A defendant seeking to challenge the composition of a jury must first make 
out a prima facie case of discriminatory jury selection.1574 Last Term the 
Supreme Court held that a defendant’s showing of substantial underrepresen
tation of his distinctive community group by means of a comparison of the 
group’s proportion in the total population of eligible jurors to the proportion 
called to serve established a prima facie case of discriminatory purpose.1575 
This term the Eighth Circuit found in United States v. Turcotte1576 that a 
defendant failed to establish a prima facie case when he showed only the 
number of American Indians living in the area and that no American Indians 
were on his particular jury panel.1577 The defendant was held to a burden of 
showing not only a substantial disparity in the number of American Indians 
eligible for jury duty and the number chosen, but also an opportunity for 
discrimination in the jury selection system.1578 1579

1863(b)(1). See United States v. Carter, 568 F.2d 453, 455 (5th Cir. 1978) (per curiam) (when statutory 
plan calls for jury commissioner, but deputizes clerk to perform alone any act that could be performed by 
jury commissioner, vacancy in that position is technical violation only and does not call for dismissal of 
indictment); United States v. Arlt, 567 F.2d 1295, 1297 (5th Cir.) (per curiam) (same), cert, denied, 98 S. 
Ct. 2250 (1978).

The Fifth Circuit also reaffirmed the validity of the use of voter registration lists to select jurors. See 
United States v. Carter, 568 F.2d 453, 455 (5th Cir. 1978) (per curiam) (appellant failed to meet burden of 
showing that selection process systematically and arbitrarily excluded cognizable class from jury service to 
his prejudice); United States v. Arlt, 567 F.2d 1295, 1297 (5th Cir.) (per curiam) (dictum) (same), cert 
denied, 98 S. Ct. 2250 (1978); cf. United States v. Irwin, 561 F.2d 198, 201 (10th Cir. 1977) (although no 
proper motion filed for challenging array based on use of voter registration lists excluding large segments of 
population, trial judge considered contention and correctly rejected it), cert, denied, 434 U.S 1012 (1978).

1574. United States v. Turcotte, 558 F.2d 893, 895 (8th Cir. 1977) (per curiam).
1575. Castaneda v. Partida, 430 U.S. 482, 494-95 (1977) (Mexican-American state prisoner successfully 

established prima facie case of intentional discrimination based on statistical disparities).
1576. 558 F.2d 893 (8th Cir. 1977) (per curiam).
1577. Id. at 895.
1578. Id.
1579. 570 F.2d 129 (6th Cir. 1978), cert, granted, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).
1580. Id. at 133-35 (prima facie case of racial discrimination established by showing substantial 

disparity over significant period of time and opportunity to discriminate; not rebutted by showing that 
qualified blacks unavailable); see notes 760-830 supra and accompanying text, [grand jury]

1581. Id. at 132.
1582. Id. at 135.
1583. Taylor v. Louisiana, 419 U.S. 522, 538 (1975) (method systematically excluding women from jury 

venires deprived defendant of right to trial by jury of representative segment of community); see United 
States v. Turcotte, 558 F.2d 893, 895 (8th Cir. 1977) (per curiam) (Constitution does not guarantee that 
jury will contain proportionate number of defendant’s racial group, but merely prohibits deliberate 
exclusion of identifiable racial group).

In the Sixth Circuit a conviction was set aside in Mitchell v. Rose'519 
because a county’s procedure for selecting grand jury foremen and forewomen 
had resulted in no blacks ever holding that position.1580 Under the Tennessee 
“key man” system the trial judge selects foremen and forewomen from the 
eligible population.1581 The court of appeals stated that officials who select 
grand jurors must both learn who is qualified and consider qualified 
individuals from all segments of society; failure to do so is unconstitutional 
discrimination if it results in the exclusion of qualified members of a group.1582

Defendants are not entitled to a jury of any particular composition, but the 
jury wheels, pools of names, panels, or venires must not systematically 
exclude distinctive community groups.1583 The Fifth Circuit held this term 
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that when an attempt was made to “stack” a venire with people favorable to 
one defendant, the potentially underrepresented class—persons unfavorable 
to that defendant—did not constitute a discernible class that could be 
challenged when the same venire was used to try a separate defendant on an 
unrelated charge.1584 Similarly, challenges to systems utilizing voter records 
were rejected because they failed to show discrimination to the defendant’s 
prejudice against a discernible class.1585

If a defendant fails to make a timely claim of grand jury discrimination, 
both constitutional and statutory1586 objections are deemed waived in federal 
court under the Federal Rules of Criminal Procedure, unless actual prejudice 
and the reason for the late claim are shown.1587 Furthermore, the Jury 
Selection and Service Act of 19 6 81588 establishes exclusive procedures for 
challenging noncompliance with its provisions with respect to the selection of 
both grand and petit juries.1589 To aid in the presentation of a challenge, a 
party has the right to inspect records used in connection with the selection 
process.1590 A challenge must be asserted in the manner and time required by 
the Act or it is waived.1591

1584. United States v. Hawkins, 566 F.2d 1006, 1014-15 (5th Cir. 1978).
1585. See United States v. Carter, 568 F.2d 453, 455 (5th Cir. 1978) (per curiam) (rejecting allegation 

that system discriminatory because substantial portion of population not registered to vote; defendant 
failed to meet burden of showing systematic and arbitrary exclusion of cognizable class); United States v. 
Arlt, 567 F.2d 1295, 1297 (5th Cir.) (per curiam) (dictum) (same), cert, denied, 98 S. Ct. 2250 (1978).

1586. The fair-cross-section requirement is not only statutory, but also constitutional, and is considered 
fundamental to the jury trial right guaranteed by the sixth amendment. See Taylor v. Louisiana, 419 U.S. 
522, 529-30 (1975). But cf. United States v. Hawkins, 566 F.2d 1006, 1012 (5th Cir. 1978) (dictum) (right 
to random selection of jury is statutory only).

1587. Fed. R. Crim. P. 12(b)(2); see Davis v. United States, 411 U.S. 233, 242 (1973) (challenge to 
grand jury based on alleged exclusion of qualified blacks in violation of 28 U.S.C. §§ 1861, 1863, 1864 
(1976) and Constitution could not be brought in habeas corpus proceeding because waived when not 
brought at pretrial stage); cf. Francis v. Henderson, 425 U.S. 536, 542 (1976) (state prisoner who failed to 
make timely challenge to grand jury that indicted him could not bring challenge in federal habeas corpus 
proceeding without showing actual prejudice and reason for failure to challenge at pretrial stage). The 
doctrine of automatic waiver of challenges to grand jury composition represents an exception to the rule 
that constitutional claims may be raised in federal collateral petitions unless they are intentionally and 
understandingly waived. Evans v. Maggio, 557 F.2d 430, 433-34 (5th Cir. 1977) (state prisoners’ federal 
habeas corpus challenge to juries that indicted and convicted them rejected because petitioners showed 
neither reason for failure to make timely challenge nor prejudice resulting from juries’ composition).

1588. 28 U.S.C. §§ 1861-1874(1976).
1589. Id. § 1867(e); see United States v. Hawkins, 566 F.2d 1006, 1013 (5th Cir. 1978) (failure to raise 

objection before appeal amounted to such pervasive failure to comply with Act’s procedural requirements 
that statutory objection barred).

1590. Id. § 1867(f); see United States v. Irwin, 561 F.2d 198, 200-01 (10th Cir. 1977) (trial judge’s grant 
of motion to disclose jury selection materials, but denial of motion for continuance to examine them, did 
not constitute effective denial of opportunity to examine jury selection materials; defendant failed to show 
refusal constituted abuse of discretion resulting in manifest injustice), cert, denied, 434 U.S. 1012 (1978); 
United States v. Cantu, 557 F.2d 1 173, 1 178 (5th Cir. 1977) (defendant permitted to examine clerk’s 
records regarding identity of persons making up past and present grand and petit juries, but not entitled to 
examine juror questionnaires for past five years when he was challenging only jury that considered his 
case), cert, denied, 434 U.S. 1063 (1978).

1591. See, e.g., Thornburg v. United States, 574 F.2d 33, 37 (1st Cir. 1978) (failure to challenge juror’s 
English proficiency within specified time limits constituted waiver under section 1867); United States v. 
Young, 570 F.2d 152, 153 (6th Cir. 1978) (per curiam) (contention that master jury wheel not properly 
updated waived because not raised until appeal); United States v. Gates, 557 F.2d 1086, 1088 (5th Cir. 
1977) (when objection to juror relates to statutory disqualification only, it is waived by failure to assert it
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Voir Dire. Voir dire examination of prospective jurors permits counsel
to make intelligent use of peremptory challenges and challenges for cause; this 
enables the selection of a fair and impartial jury.* 1592 The trial court enjoys 
broad discretion in deciding what questions to submit to the venire,1593 
whether counsel will be permitted to pose questions,1594 and whether jurors 
will be questioned individually.1595 A determination by the trial judge that voir 
dire has been adequate to detect potential prejudice or bias is normally upheld 
as within the court’s discretion.1596 When a trial court’s decision regarding the 

until after verdict, even if facts that constitute disqualification not previously known), cert, denied, 434 U.S. 
1017 (1978); cf. United States v. Eldridge, 569 F.2d 319, 320 (5th Cir.) (per curiam) (defendant’s failure to 
develop record on challenge to jury after trial court gave him leave to do so constituted waiver of 
objection), cert, denied, 98 S. Ct. 2827 (1978).

1592. United States v. Anderson, 562 F.2d 394, 398 (6th Cir. 1977); see United States v. Mutchler, 559 
F.2d 955, 958-59 (5th Cir. 1977) (jurors’ service on similar cases between voir dire and trial date rendered 
earlier voir dire and peremptory challenges “all but meaningless” because exercise of challenges 
uninformed); United States v. Rucker, 557 F.2d 1046, 1049 (4th Cir. 1977) (voir dire that impairs 
defendant’s ability to exercise challenges intelligently is grounds for reversal irrespective of error; trial 
court committed reversible error by refusing to question individually two prospective jurors whose juror 
questionnaires left doubts about physical or mental capacity); cf. Ham v. South Carolina, 409 U.S. 524, 
532-33 (1973) (Marshall, J., concurring and dissenting) (right to impartial jury carries concomitant right to 
challenge; right to challenge meaningless unless opportunity given to question for bias); Swain v. Alabama, 
380 U.S. 202, 219-21 (1965) (function of challenge is to assure parties that jurors will decide case on 
evidence before them and to eliminate extremes of partiality on both sides).

1593. See, e.g.. United States v. Price, 577 F.2d 1356, 1366 (9th Cir. 1978) (no error in refusing to 
question jury on presumption of innocence and burden of proof when jurors affirmed that they would 
follow court’s instructions on law; discussing other circuits’ approaches to questions relating to law on voir 
dire)-, United States v. Cassidy, 571 F.2d 534, 538 (10th Cir.) (no abuse of discretion in refusing to question 
jury on defendant’s Indian ancestry or use of insanity defense), cert, denied, 98 S. Ct. 2859 (1978); United 
States v. Anderson, 562 F.2d 394, 398 (6th Cir. 1977) (court’s ruling to protect prospective juror from 
argumentative examination and its chastisement of counsel for instructing jury on law were within its 
discretion; whether judge erred in refusing to allow questions on entrapment not reached); United States v. 
Walker, 559 F.2d 365, 371 (5th Cir. 1977) (trial court’s limitation on questions not abuse of discretion); 
United States v. Kershman, 555 F.2d 198, 202 (8th Cir.) (refusal to question on specific area of conspiracy 
law upheld), cert, denied, 434 U.S. 892 (1977).

1594. Fed. R. Crim. P. 24(a) (court may permit defendant, defense counsel, or Government to conduct 
examination or may conduct voir dire itself).

1595. United States v. Arlt, 567 F.2d 1295, 1298 (5th Cir.) (per curiam) (dictum) (rejecting as without 
merit defendant’s contention that court’s voir dire improper because questions addressed to panel as group 
and not individually), cert, denied, 98 S. Ct. 2250 (1978).

1596. United States v. Mulligan, 573 F.2d 775, 778 (2d Cir.) (no error in trial judge’s finding that juror’s 
incorrect response concerning previous arrest was in good faith and did not result in bias or prejudice 
against defendant who was former police officer), cert, denied, 41 U.S.L.W. 3222 (U.S. Oct. 2, 1978); 
Virgin Islands v. Felix, 569 F.2d 1274, 1278 (3d Cir. 1978) (trial court acted within discretion in refusing to 
ask prospective jurors if they were from Tortola, deceased’s native island, but did ask if their judgment 
would be affected by defendant’s status as native of U.S. Virgin Islands and deceased’s status as Tortolian; 
because requested inquiry might be viewed as official endorsement of notion that deep prejudice exists 
between native and naturalized citizens, public policy argues against finding abuse of discretion); United 
States v. Brooks, 567 F.2d 134, 137-38 (D.C. Cir. 1977) (in case that received extensive pretrial publicity, 
court properly exercised discretion in individually questioning jurors who had seen publicity to determine 
possible prejudice); United States v. Long Soldier, 562 F.2d 601, 603 n. 1 (Sth Cir. 1977) (trial court did not 
abuse discretion in refusing to allow further inquiry of prospective jurors concerning racial bias; record 
replete with specific questions by court concerning possible prejudice); United States v. McLaurin, 557 
F.2d 1064, 1076 (Sth Cir. 1977) (no error in refusing to strike entire venire as prejudiced because one 
prospective juror said he had seen defendant in town that was scene of defendant’s alleged prostitution ring, 
when later questioning revealed he had related nothing of experience to fellow venire members except for 
statement on voir dire-, any prejudice purged when judge later directed acquittal on charges related to that 
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conduct of voir dire does constitute an abuse of discretion, it can be reversed 
on appeal. This term a defense counsel’s unwillingness to promise to produce 
evidence of insanity at trial did not justify a refusal to question jurors on their 
attitudes toward insanity defenses.1597 Failure to interrogate individually two 
venire members whose jury questionnaires left doubts about their physical or 
mental capacities was held to constitute reversible error,1598 as were refusals to 
permit questioning on jury service that occurred between the first voir dire 
and the trial.1599

town), cert, denied, 434 U.S. 1020 (1978).
1597. United States v. Allsup, 566 F.2d 68, 70 (9th Cir. 1977).
1598. United States v. Rucker, 557 F.2d 1046, 1047-48 (4th Cir. 1977).
1599. United States v. Mutchler, 559 F.2d 955, 957 (5th Cir. 1977) (refusal to permit questioning on jury 

service between voir dire and trial reversible error when nine of twelve jurors selected for defendant’s trial 
sat in interim cases involving same prosecutor, same offense, or same Government witness); see United 
States v. Jefferson, 569 F.2d 260, 263 (5th Cir. 1978) (remand to determine if jury service was on “similar” 
case; if so, court must grant new trial).

1600. Fed. R. Crim. P. 43(a) (defendant shall be present at arraignment, pleas, every stage of 
trial—including empaneling of jury and return of verdict—and imposition of sentence).

1601. See United States v. Pastor, 557 F.2d 930, 937-38 (2d Cir. 1977) (absence of defendant during 
selection of jury not cause for reversal when defendant’s claim of illness suspicious and part of apparent 
pattern of exaggerated poor health for purpose of delay).

1602. See Thornburg v. United States, 574 F.2d 33, 36 (1st Cir. 1978) (appellant waived objection to 
jurors’ inadequate English-language skills by failure to challenge competency or request additional inquiry 
at voir dire); United States v. Morgan, 562 F.2d 1001, 1002 (5th Cir. 1977) (no abuse of discretion in court’s 
declining to ask further questions about juror prejudice when counsel did not submit proposed questions 
until after voir dire completed and jury selection begun), cert, denied, 434 U.S. 1050 (1978). But see 
Marzullo v. Maryland, 561 F.2d 540, 546 (4th Cir. 1977) (because defendant not advised of right to have 
proceedings regarding first indictment, which was dismissed, conducted in absence of jury panel from 
which jurors selected for trial on second indictment, waiver of right not presumed), cert, denied, 435 U.S. 
1011 (1978).

1603. Cf. United States v. Gates, 557 F.2d 1086, 1088 (5th Cir. 1977) (failure to allege that jurors did not 
meet statutory English-hteracy requirement constituted waiver of right to challenge for cause), cert, denied, 
434 U.S. 1017 (1978).

1604. 28 U.S.C. §§ 1866(c)(2), (4) (1976) (court may exclude potential jurors who might be unable to 
render impartial service, whose service as jurors might disrupt proceedings, or on challenge for good cause 
shown); see United States v. Jefferson, 569 F.2d 260, 261 (5th Cir. 1978) (if counsel can show specific 
evidence that previous jury service biased particular juror, juror will be excused for cause); United States v. 
Allsup, 566 F.2d 68, 71-72 (9th Cir. 1977) (employees of bank that defendant was charged with robbing 
should have been excused for cause; bias of those who work for robbed bank presumed because of 
employment relationship and reasonable apprehension of violence from bank robbers).

1605. United States v. Mitchell, 556 F.2d 371, 379 (6th Cir.) (trial court’s refusal to excuse former 
member of police department who knew prospective witness not abuse of discretion warranting reversal), 
cert, denied, 434 U.S. 925 (1977).

Voir dire must generally be conducted in the presence of the defendant,1600 
but a defendant’s voluntary absence from trial can amount to a waiver of this 
right.1601 Similarly, failure to make a timely request for specific questions or to 
object to their exclusion from the voir dire generally constitutes a waiver of 
those claims.1602

Challenges for Cause and Peremptory Challenges. Challenges for cause
may be based on a juror’s failure to meet statutory requirements1603 or on a 
showing of bias or prejudice.1604 The trial court enjoys broad discretion in 
determining whether to dismiss a juror for cause,1605 but reversible error may 
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occur if the court fails either to grant a proper dismissal for cause1606 or to 
ascertain whether a basis for dismissal exists.1607 An erroneous failure to 
excuse for cause may constitute reversible error even when the juror is later 
excused peremptorily, if the court’s refusal forces the defense to exhaust its 
peremptory challenges.1608

No single standard for assessing juror impartiality exists. This term failure 
to excuse a retired police officer who was acquainted with a police witness was 
held not to constitute reversible error,1609 but failure to excuse two prospective 
jurors who worked for different branches of the bank that the defendant was 
charged with robbing constituted reversible error without a showing of actual 
prejudice.1610 Similar jury service in the past may furnish a basis for a 
challenge for cause,1611 but even when it does not, inquiry is required so that 
peremptory challenges may be exercised effectively.1612

Although challenges for cause permit the rejection of jurors on specific, 
legally recognized claims of bias or prejudice, peremptory challenges may be 
exercised arbitrarily to excuse qualified jurors without explanation.1613 The 
trial court has broad latitute in determining the manner in which peremptory 
challenges may be exercised,1614 but the method selected must not unduly 
restrict the defendant’s use of those challenges.1615 The number of peremptory 
challenges is established by rule 24(b) of the Federal Rules of Criminal 
Procedure, which provides that the defense and prosecution are each entitled

1606. See United States v. Allsup, 566 F.2d 68, 71-72 (9th Cir. 1977) (reversible error to refuse to excuse 
two jurors who worked for different branches of bank that defendant allegedly robbed; bias assumed 
because of employment relationship). But see United States v. Mitchell, 556 F.2d 371, 379 (6th Cir.) 
(although better practice would have been to excuse former member of police department who knew 
prospective witness, trial court’s refusal to excuse not abuse of discretion warranting reversal), cert, denied, 
434 U.S. 925 (1977).

1607. See United States v. Rucker, 557 F.2d 1046, 1049 (4th Cir. 1977) (reversible error to refuse to 
question two venire members whose jury questionnaires left doubt about physical or mental capacities to 
render effective jury service; lack of questioning impaired defendant’s ability to exercise peremptory 
challenges intelligently). But see Virgin Islands v. Felix, 569 F.2d 1274, 1278 (3d Cir. 1978) (failure to ask 
whether jurors came from deceased’s native island did not deprive defendant of basis for exercising 
challenges).

1608. United States v. Allsup, 566 F.2d 68, 71 (9th Cir. 1977); United States v. Rucker, 557 F.2d 1046, 
1049 (4th Cir. 1977). But see United States v. Mitchell, 556 F.2d 371, 379 (6th Cir.) (not reversible error to 
refuse to excuse juror for cause even though it would have been better practice and failure to excuse forced 
defendant to exhaust peremptory challenges), cert, denied, 434 U.S. 925 (1977).

1609. United States v. Mitchell, 556 F.2d 371, 379 (6th Cir.), cert, denied, 434 U.S. 925 (1977).
1610. United States v. Allsup, 566 F.2d 68, 71-72 (9th Cir. 1977).
1611. United States v. Jefferson, 569 F.2d 260, 261 (5th Cir. 1978) (if counsel can show bias as result of 

previous similar jury service, juror will be excused for cause).
1612. United States v. Mutchler, 559 F.2d 955, 958 (5th Cir. 1977) (refusal to question jurors 

concerning other jury service during interval between voir dire and trial constituted reversible error because 
it deprived defense of necessary information on which to base effective exercise of peremptory challenges).

1613. Swain v. Alabama, 380 U.S. 202, 220 (1965) (peremptory challenge permits rejection for real or 
imagined partiality and is often exercised on sudden impressions, unaccountable prejudices, and grounds 
normally thought irrelevant to legal proceedings, such as race, religion, nationality, or occupation).

1614. United States v. Anderson, 562 F.2d 394, 396 (6th Cir. 1977).
1615. United States v. Turner, 558 F.2d 535, 538 (9th Cir. 1977) (defendant in multidefendant trial must 

not be forced to forgo peremptory challenge by accepting panel as constituted; panel later altered by 
challenge of codefendant); see United States v. Scott, 555 F.2d 522, 533 (5th Cir.) (granting of additional 
peremptory challenge not reversible error; reversal mandated only if defendant’s right to exercise 
peremptory challenges abridged), cert, denied, 434 U.S. 985 (1977).
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to twenty peremptory challenges in a capital case and three in a misdemeanor 
prosecution; in felony trials the defendant is entitled to ten and the prosecu
tion six; in multiple-defendant trials the court may grant additional perempto
ry challenges to the defense.1616

The Government may not regularly use peremptory challenges to exclude 
minority groups from jury service, but because peremptory challenges may be 
exercised on grounds normally thought irrelevant to legal proceedings, 
discrimination must be shown by continued and systematic exclusion of a 
racial group.1617

CONTROL OF THE JURY

Role of the Trial Judge. Evaluation, prevention, and cure of prejudicial
influences on the jury are within the sound discretion of the trial judge.1618 
This Term in Arizona v. Washington1619 the Supreme Court upheld a state 
court’s declaration of a mistrial in response to defense counsel’s improper and 
prejudicial comment to the jury, although the mistrial was not deemed strictly 
necessary; the Court stated that a trial court must be given discretion to 
declare mistrials in appropriate cases without fearing reversal every time an 
appellate court disagrees with the decision below.1620

1616. Fed. R. Crim. P. 24(b); see Virgin Islands v. Bradshaw, 569 F.2d 777, 781 (3d Cir.) (when judge 
made good faith mistake about number of peremptory challenges allowed and defense counsel failed to 
object to judge’s decision, no reversible error in granting only five peremptory challeges instead of ten), 
cert, denied, 98 S. Ct. 3070 (1978); United States v. Scott, 555 F.2d 522, 533 (5th Cir.) (although court 
erred in granting two additional challenges to defense and one to prosecution in multiple-defendant trial 
when rule permits additional challenges to defense only, error did not mandate reversal; defendant’s right 
to exercise peremptory challenges and to fair and impartial jury not abridged), cert, denied, 434 U.S. 985 
(1977).

1617. See Morgan v. United States, 564 F.2d 803, 805 (8th Cir. 1977) (per curiam) (unless there is 
charge that Government perverted purpose of peremptory challenge by systematic exclusion of blacks over 
period of time so that it denied them opportunity to participate in administration of justice, trial court did 
not abuse discretion by seating jury after technical error resulted in black juror being seated temporarily, 
but then unseated and replaced by white juror on Government’s peremptory challenge); United States v. 
McLaurin, 557 F.2d 1064, 1076-77 (5th Cir. 1977) (in case in which original venire included six blacks, one 
of whom was dismissed for cause and other five challenged peremptorily by Government, court did not err 
in refusing to strike jury or grant new trial in absence of showing of either continuing and systematic 
exclusion of blacks or Government exclusion of potential jurors for racial reasons), cert, denied, 434 U.S. 
1020 (1978).

1618. See Arizona v. Washington, 434 U.S. 497, 509-10 (1978) (trial court’s evaluation of possible juror 
bias and decision to declare mistrial within its discretion; deference to lower court judgment due on 
appeal); United States v. Boscia, 573 F.2d 827, 831 (3d Cir.) (trial court has discretion in determining 
extent of hearing into possible prejudice resulting from communications with jurors; failure to provide full 
evidentiary hearing not abuse of discretion when judge conducted thorough examination, transcripts given 
to counsel, and court made detailed findings), cert, denied, 98 S. Ct. 2248 (1978); United States v. Brown, 
571 F.2d 980, 991 (6th Cir. 1978) (to avoid informing other jurors, trial court must have discretion to 
decline to interrogate jurors about knowledge of threats to excused juror’s wife; not error to dismiss 
another juror who had marital problems); United States v. Moten, 564 F.2d 620, 629 (2d Cir.) (substitution 
of alternate juror for reasonable cause is prerogative of court and does not require counsel’s consent), cert, 
denied, 434 U.S. 959 (1977); United States v. Bad Cob, 560 F.2d 877, 879 (8th Cir. 1977) (same).

1619. 434 U.S. 497 (1978).
1620. Id. at 511-17 (trial court evinced concern for double jeopardy consequences and gave both sides 

opportunity to present arguments; therefore, court exercised sound discretion in declaring mistrial even
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A defendant should be present at every stage of a criminal trial, including 
the court’s communications with the jury.* 1621 In its contacts with the jury the 
trial court should avoid prejudicing a party or influencing or coercing the 
jurors by its comments, conduct, or responses to jury communications.1622

though not strictly necessary and other solutions not considered; interest in evenhanded administration of 
justice requires according highest degree of respect to trial court’s evaluation that juror impartiality might 
have been affected by improper defense comment); see United States v. Starling, 571 F.2d 934, 940-41 (5th 
Cir. 1978) (court abused discretion in declaring mistrial because of possibility of juror bias after only brief 
and confusing exchange between court and jury, without benefit of argument from counsel or consideration 
by court of alternatives to mistrial).

1621. Rogers v. United States, 422 U.S. 35, 39 (1975); Fed. R. Crim. P. 43 (defendant shall be present 
at arraignment, plea, every stage of trial, including empaneling of jury and return of verdict, and imposition 
of sentence, unless presence waived under rule 43(b)); see United States v. United States Gypsum Co., 98 S. 
Ct. 2864, 2886 (1978) (alternative holding) (trial judge’s meeting with jury foreman outside presence of 
counsel amounted to “supplemental jury instruction” on jury’s duty to return verdict); United States v. 
Nelson, 570 F.2d 258, 260-61 (8th Cir. 1978) (trial court’s communications with deliberating jury outside 
defendant’s presence constituted harmless error when defense counsel approved court’s response to jury’s 
question and waived presence of defendant); Blackwell v. Brewer, 562 F.2d 596, 599 (8th Cir. 1977) 
(reversible error to examine jurors in absence of defendant regarding altercation outside courtroom because 
jury might have inferred that defendant was responsible for altercation; remanded to determine if 
defendant waived right to raise error); United States v. Walker, 557 F.2d 741, 745 (10th Cir. 1977) (trial 
court should have recalled jury and responded to questions concerning confusion over elements of crime in 
open court and in presence of defendant and counsel); notes 1633-34 infra and accompanying text.

1622. See United States v. Kim, 577 F.2d 473, 484 (9th Cir. 1978) (no abuse of discretion because 
defendant not prejudiced by reading of entire 18-count indictment); United States v. Cardarella, 570 F.2d 
264, 267 (8th Cir.) (court’s affirmative response to jury question whether unanimous verdict required on 
each count did not mislead jury into thinking it must convict on all counts or none), cert, denied, 435 U.S. 
997 (1978); United States v. Taylor, 569 F.2d 448, 453 (7th Cir.) (no prejudice when court informed jury 
that defendant had asked to be represented by unlicensed and perhaps disbarred lawyer; action was proper 
response to defendant’s complaint that he had been denied assistance of friends in conducting defense), 
cert, denied, 435 U.S. 952 (1978); Latimore v. Sielaff, 561 F.2d 691, 696-97 (7th Cir. 1977) (in absence of 
indication that fatigue interfered with deliberations, trial court’s failure to respond to jury request for 
sleeping facilities, which necessitated deliberation until early morning, did not constitute pressure on jurors 
to surrender their views and reach verdict), cert, denied, 434 U.S. 1076 (1978); United States v. Coast of 
Me. Lobster Co., 557 F.2d 905, 910-12 (1st Cir.) (two inquiries by court regarding jury’s potential for 
reaching verdict constituted neither coercion nor hastening of verdict; guilty verdict within 65 minutes of 
last inquiry consistent with jury’s past course of conduct), cert, denied, 434 U.S. 862 (1977); United States 
v. Walker, 557 F.2d 741, 746 (10th Cir. 1977) (trial judge’s refusal to provide additional instruction in 
response to jury’s question whether defendant must be found to have engaged in two proscribed acts or 
only one constituted reversible error; refusal not within court’s discretion when finding of only one act 
insufficient to convict).

1623. See United States v. Holleman, 575 F.2d 139, 144 (7th Cir. 1978) (not error to deny mistrial after 
two jurors dismissed because they received anonymous telephone calls concerning trial; no prejudice 
resulted because remaining jurors not infected); United States v. Walker, 557 F.2d 741, 743-44 (10th Cir. 
1977) (witness’ repeated refusals to testify because of threats made by defendant’s friends and relatives and 
because witness accosted in open court created aura of intimidation; mistrial proper because fair trial for 
defendant or Government precluded).

1624. United States v. Wright, 564 F.2d 785, 789 (8th Cir. 1977) (denial of mistrial upheld despite 

Contamination by Trial Participants and Officials. Unauthorized
contacts or communications among jurors or between jurors and trial 
participants may improperly influence the jury and lead to a mistrial or 
reversal if prejudice is shown.1623 This term courts found that new trials or 
reversals were not required on occasions when jurors accidentally viewed 
defendants in custody,1624 when alleged communications with jurors were 
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considered insignificant or nonprejudicial,1625 when the trial court took 
proper curative measures, such as cautionary instructions1626 and dismissal of 
the contaminated jurors,1627 and when the defendant waived a claim of error 
by failing to make a timely objection.1628 If the trial court has substantial 
reason to fear prejudice, failure to question the jury may constitute a denial of 
a defendant’s sixth amendment right to trial by an impartial jury.1629 
Furthermore, improper remarks or conduct by counsel may so prejudice the 
jury that a mistrial must be declared. The Supreme Court this Term upheld a 
trial court’s declaration of a mistrial following defense counsel’s prejudicial 
comment to the jury about the prosecutor’s withholding of exculpatory 
evidence in the first trial.1630 When the trial court fails to declare a mistrial 

possibility that one or more jurors saw defendant handcuffed and in custody of marshal; defense declined 
offer to question jury on matter and court gave cautionary instructions; no prejudice shown); United States 
v. Anderson, 561 F.2d 1301, 1303 (9th Cir.) (per curiam) (defendant seen in hallway in handcuffs by some 
jurors and wore same clothes during two-day trial; defendant failed to request mistrial or cautionary 
instruction; no showing of denial of due process), cert, denied, 434 U.S. 943 (1977); United States v. 
Diamond, 561 F.2d 557, 559 (4th Cir. 1977) (per curiam) (denial of mistrial upheld although juror 
inadvertently saw defendant in handcuffs; no actual prejudice shown); DuPont v. Hall, 555 F.2d 15, 17 (1st 
Cir. 1977) (denial of mistrial upheld although elevator carrying jury stopped at wrong floor and defendant 
could be seen in confinement; court conducted ex parte interviews of court officers to ensure that no 
unusual reaction evoked; no prejudice shown).

1625. See United States v. Boscia, 573 F.2d 827, 830-32 (3d Cir.) (several jurors knew of telephone call 
to dismissed juror, but only one knew that call came from defense interrogator; denial of mistrial upheld), 
cert, denied, 98 S. Ct. 2248 (1978); United States v. Doran, 564 F.2d 1176, 1177 (5th Cir. 1977) (per 
curiam) (defendant’s attempt on appeal to show outside influence or prejudice in jury’s request for phone 
number to call if any of them were intimidated and escort home for one juror unsuccessful in light of 
defendant’s vindictive and violent behavior during trial), cert, denied, 435 U.S. 928 (1978); United States v. 
Jones, 554 F.2d 251, 252 (5th Cir.) (per curiam) (no error in judge’s failure to question jury concerning 
prejudicial contacts; juror attempted to ask marshal question, but no indication that marshal answered or 
that jury received outside information; because no objection at trial, question not preserved for appeal in 
any case), cert, denied, 434 U.S. 866 (1977).

1626. See United States v. Wright, 564 F.2d 785, 789 (8th Cir. 1977) (court properly declined to grant 
mistrial; jury instructed that defendant’s custody not to be considered and no inference to be drawn from 
it); United States v. Jones, 554 F.2d 251, 252 (5th Cir.) (per curiam) (trial court’s repeated admonitions to 
jurors not to talk about case among themselves or with anyone else dispelled any prejudice that might have 
arisen when juror attempted to question marshal; in addition, because no objection at trial, point not 
preserved for appellate review), cert, denied, 434 U.S. 866 (1977).

1627. See United States v. Brown, 571 F.2d 980, 987-91 (6th Cir. 1978) (presumption of prejudice from 
threatening telephone calls to juror’s wife rebutted by dismissal of juror and other jurors’ ignorance of 
threat); United States v. Cardarella, 570 F.2d 264, 268 (8th Cir.) (juror dismissed because she believed 
certain persons in courtroom were staring at her and she was afraid; court had admonished jurors not to 
talk to one another and no indication that dismissed juror’s apprehension spread to other jurors; mistrial 
properly denied), cert, denied, 435 U.S. 997 (1978); United States v. Moten, 564 F.2d 620, 629 (2d Cir.) (no 
reversal required because judge dismissed juror who tried to contact one defendant without giving all 
counsel opportunity to be heard; discharge and designation of alternate proper; no taint of other jurors), 
cert, denied, 434 U.S. 959 (1977).

1628. See United States v. Jones, 554 F.2d 251, 252 (5th Cir.) (per curiam) (in absence of plain error, 
questions of juror contamination not preserved for appellate review because defendant failed to object at 
trial), cert, denied, 434 U.S. 866 (1977).

1629. Aston v. Warden, 574 F.2d 1169, 1172 (4th Cir. 1978) (defendant alleged that juror present at bail 
hearing during which prosecutor stated that defendant would be found guilty; court’s failure to question 
juror to determine possible prejudice denied defendant’s right to trial by impartial jury).

1630. Arizona v. Washington, 434 U.S. 497, 513 (1978).



538 The Georgetown Law Journal [Vol. 67:317

after prejudicial remarks by counsel, however, the appellate court will 
generally reverse.1631

Other contaminating incidents may exert so prejudicial an influence on the 
jury that mistrial or reversal is required. The Tenth Circuit this term upheld 
the grant of a mistrial when a Government witness repeatedly refused to 
testify against the defendant and was accosted in a threatening manner by the 
defendant’s friends and relatives as she left the courtroom, which produced an 
aura of intimidation precluding a fair trial for the defense or the prosecu
tion.1632 In United States v. United States Gypsum Co.1633 the Supreme Court 
held that an ex parte meeting between the judge and the jury foreman 
constituted reversible error when the discussion amounted to a “supplemental 
jury instruction” on the jury’s obligation to return a verdict.1634

Pretrial and Trial Publicity. Because adverse pretrial and trial publici
ty may deny a defendant the right to a trial by an impartial jury, the court 
must take appropriate measures to safeguard that right.1635 In general the 
potentially harmful effects of extensive pretrial publicity can be avoided by 
adequate questioning of the jury panel1636 or by granting a continuance or a

1631. See United States v. Lane, 574 F.2d 1019, 1021 (10th Cir. 1978) (denial of mistrial upheld 
although prosecutor made improper statement in closing argument; statement ambiguous and court gave 
cautionary instructions), cert, denied, 41 U.S.L.W. 3225 (U.S. Oct. 2, 1978); United States v. Hilliard, 569 
F.2d 143, 144 (D.C. Cir. 1977) (prosecution’s repeated suggestions to jury that information outside record 
proved defendant’s guilt were fatally prejudicial); United States v. Lord, 565 F.2d 831, 835-37 (2d Cir. 
1977) (court erred in denying mistrial motion after prosecutor made highly prejudicial and improper 
statement concerning stabbing of key Government witness).

1632. United States v. Walker, 557 F.2d 741, 743-44 (10th Cir. 1977).
1633. 98 S. Ct. 2864 (1978).
1634. Id. at 2886 (alternative holding). Counsel for both sides had agreed to the meeting on the 

understanding that the judge would only receive a report on the jury’s deliberations. Id. at 2885-86. 
Pointing to the brief interval between the meeting and the jury’s verdict, the Court suggested that serious 
questions existed concerning whether the judge had conveyed the impression that the jury was required to 
reach a verdict. Id. at 2886 (citing Jenkins v. United States, 380 U.S. 445, 446 (1965) (per curiam) (court 
may not instruct jury that it must return verdict)).

Similarly, the Eighth Circuit reversed a conviction because the court questioned the entire jury outside 
the defendant’s presence. Blackwell v. Brewer, 562 F.2d 596, 600 (8th Cir. 1977) (case remanded to 
determine whether defendant waived right to object to court’s error). The court of appeals found that the 
absence of the defendant, after a brief scuffle between his supporters and police occurred just outside the 
courtroom, might have led the jury to conclude that the defendant was implicated in the disturbance. Id.

1635. See United States v. Lord, 565 F.2d 831, 838 (2d Cir. 1977) (district court erred in relying solely 
on repetitive admonitions to jury to avoid news coverage of trial; widespread availability of newspapers and 
prominent position of prejudicial articles created strong possibility that some jurors were exposed to 
material). In Lord the court outlined the correct procedure in these cases: the trial court should determine 
whether the article or broadcast has potential for unfair prejudice and whether the jury might have been 
exposed to it; if so, the court should seek to ascertain whether members of the jury have in fact been 
exposed; the court should then question each exposed juror individually, out of the presence of other jurors, 
to determine the extent of the exposure and its effects on the juror’s attitude toward the trial; finally, the 
court should take whatever further steps are needed to ensure that the trial proceeds fairly. Id. at 838-39; 
accord, United States v. Herring, 568 F.2d 1099, 1105 (5th Cir. 1978) (to determine possible juror prejudice 
appellate court recommended that jurors be questioned concerning exposure to extrajudicial material; 
exposed jurors should be questioned further to determine extent of exposure and effect on ability to render 
impartial verdict).

1636. United States v. Brooks, 567 F.2d 134, 137-38 (D.C. Cir. 1977) (“Operation Sting" received 
extensive pretrial coverage, and one defendant’s name appeared in news report; court properly questioned 
prospective jurors, individually questioned all who had heard of operation, and excused all who had formed 
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change of venue.* 1637 1638 1639 This term the Fifth Circuit indicated in United States v. 
Williams'6™ that publicity during trial provides a greater opportunity for 
prejudice than does pretrial publicity and that a stricter standard is therefore 
demanded in determining whether a fair trial has been precluded.1635 Apply
ing this stricter standard, the court reversed a conviction in a second trial 
because the jurors had been exposed to news reports that told of the 
defendant’s conviction in the first trial.1640 Either an improper denial of a 
mistrial, as in Williams, or a failure to ascertain whether potential prejudice 
resulted from trial publicity may lead to reversal on appeal.1641

opinion; no error in conduct of voir dire-, potential prejudice avoided); United States v. Corbo, 555 F.2d 
1279, 1281-82 (5th Cir.) (no prejudice when court first chose jurors who had never heard of case and then 
chose jurors who had heard of case, but had stated they could decide solely on basis of evidence presented 
at trial), cert, denied, 434 U.S. 928 (1977).

1637. United States v. Williams, 568 F.2d 464, 468 (5th Cir. 1978) (dictum) (prejudicial effect of 
exposure of potential jurors to pretrial publicity can be cured by continuance or change of venue); United 
States v. Mase, 556 F.2d 671, 675-76 (2d Cir. 1977) (transfer of trial from New Haven to Hartford proper 
way to accommodate public’s right to speedy and public trial and defendant’s right to fair trial), cert, 
denied. 435 U.S. 916 (1978). The trial court need not grant a continuance or a change of venue, however, if 
it does not deem the publicity to be prejudicial. See Rollins v. Wyrick, 574 F.2d 420, 422-23 (8th Cir. 1978) 
(trial judge need not grant continuance or change of venue because defendant’s trial held on same day as 
controversial fair-housing-ordinance election with which he was associated or because of publicity one year 
before trial regarding arrest for dispensing marijuana and expulsion from law school); United States v. 
Green, 554 F.2d 372, 375-76 (9th Cir. 1977) (no error in denying change of venue in prosecution for 
violation of Mann Act; defendants not prejudiced by articles concerning grand jury probe of prostitution).

1638. 568 F.2d 464 (5th Cir. 1978).
1639. Id. at 468.
1640. Id. at 466.
1641. Compare United States v. Herring, 568 F.2d 1099, 1105 (5th Cir. 1978) (after learning of trial 

publicity court must determine whether material may be prejudicial and whether jury may have seen 
material; if so, court should question jurors; failure to do so may result in reversal as exercise of supervisory 
power) with United States v. Taylor, 569 F.2d 448, 454 (7th Cir.) (trial court refused standby counsel’s 
request for court to question jury to determine exposure to prejudicial article that stated defendant was 
armed at time of arrest and had allegedly destroyed certain records; not plain error, and court repeatedly 
admonished jury not to read or listen to news coverage concerning case), cert, denied, 435 U.S. 952 (1978).

1642. United States v. Akin, 562 F.2d 459, 468 (7th Cir. 1977) (discussing positions of various courts), 
cert, denied, 435 U.S. 933 (1978).

Courts have differed concerning the required procedure for ascertaining 
juror prejudice or bias as a result of publicity.1642 This term the courts of 
appeals that addressed the issue generally endorsed collective questioning of 
the panel to ascertain whether any juror has been exposed to the publicity, 
followed by questioning of individual jurors out of the presence of other panel 
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members when exposure is revealed.1643 Nonetheless, special circumstances 
may require a different procedure,1644 such as sequestration of the jury.1643

The mere existence of publicity does not necessitate a continuance, change 
of venue, or mistrial when there is no showing of actual or presumptive 
prejudice1646 or when the publicity is irrelevant or not specific to the trial or to 
the defendant.1647 Admonitions to the jury to avoid publicity and to disregard 
facts not developed in open court may provide sufficient protection against 
prejudice.1648 General admonitions, however, may be an inadequate substitute 
for voir dire of the jurors regarding exposure to and prejudice from specific 
and relevant publicity; in some cases prejudice may be presumed in light of 
the failure to conduct a voir dire on counsel’s motion.1649

1643. See United States v. Tsanas, 572 F.2d 340, 347 (2d Cir.) (publicity revealed that defendant’s wife 
had pleaded guilty to same offense), cert, denied, 435 U.S. 995 (1978); United States v. Pomponio, 563 F.2d 
659, 666 (4th Cir. 1977) (defendant’s general allegations of prejudicial pretrial publicity sufficiently dealt 
with by month’s continuance, careful voir dire, and repeated admonitions to entire panel), cert, denied, 435 
U.S. 942 (1978); United States v. Lord, 565 F.2d 831, 838-39 (2d Cir. 1977) (trial publicity revealed that 
prosecution witness was in Witness Protection Program after being stabbed 47 times with ice pick); United 
States v. Akin, 562 F.2d 459, 469 (7th Cir. 1977) (article about trial appeared on page seven of morning 
newspaper), cert, denied, 435 U.S. 933 (1978); cf. United States v. Rhodes, 556 F.2d 599, 601 (1st Cir.
1977) (federal court’s question whether jurors had read any publicity that might have changed their minds 
inadequate to assess prejudice in light of newspaper story published during trial revealing seizure of eight 
tons of marijuana in previously dismissed state action; trial court should have granted defendant’s request 
to question panel as whole and then questioned exposed jurors individually).

1644. United States v. Akin, 562 F.2d 459, 469 (7th Cir. 1977) (dictum) (no special procedure needed 
here because article appeared on page seven of paper and no jurors had seen it), cert, denied, 435 U.S. 933 
(1978).

1645. See United States v. Herring, 568 F.2d 1099, 1105 (5th Cir. 1978) (dictum) (if case involves much 
publicity and jury sequestered, expectation that no extrajudicial material will reach jury).

1646. See United States v. DiCarlo, 575 F.2d 952, 960 (1st Cir. 1978) (by waiving sequestration 
defendants assumed risk that jury would be exposed to some publicity; no relief warranted without showing 
of prejudice), cert, denied, 41 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. Giacalone, 574 F.2d 328, 
336 (6th Cir. 1978) (widespread publicity both before and during trial, but no showing of actual taint and 
none presumed when publicity unrelated to trial in progress), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2,
1978) ; United States v. Eaglin, 571 F.2d 1069, 1084 (9th Cir. 1977) (mistrial properly denied when 
defendant failed to allege even one instance in which juror exposed to or influenced by publicity), cert, 
denied, 435 U.S. 906 (1978); United States v. Brooks, 567 F.2d 134, 138 (D.C. Cir. 1977) (trial court not 
required to grant continuance because of pretrial publicity concerning “Operation Sting”; voir dire revealed 
no significant possibility of prejudice against defendants).

1647. See United States v. DiCarlo, 575 F.2d 952, 960 (1st Cir. 1978) (court correctly rejected claim that 
unspecified publicity warranted questioning of jury about exposure), cert, denied, 47 U.S.L.W. 3222 (U.S. 
Oct. 2, 1978); United States v. Eaglin, 571 F.2d 1069, 1085 (9th Cir. 1977) (unclear whether defendant 
charged with harboring and concealing escaped federal prisoner necessarily prejudiced by publicity of 
escaped prisoner’s confession to kidnapping and murder), cert, denied, 435 U.S. 906 (1978); United States 
v. Pomponio, 563 F.2d 659, 666 (4th Cir. 1977) (defendants failed to bring specific items of publicity to 
court’s attention; defendant expected court to wade through 138 general articles to pinpoint objectionable 
material), cert, denied, 435 U.S. 942 (1978); United States v. Berdick, 555 F.2d 1329, 1331 (5th Cir. 1977) 
(per curiam) (in prosecution of doctor for medicare fraud, no error in denying defendant’s motion for 
mistrial based on alleged prejudicial exposure to newspaper article about medicaid fraud; article did not 
mention defendant or relate to trial), cert, denied, 434 U.S. 1010 (1978).

1648. See United States v. Giacalone, 574 F.2d 328, 335 (6th Cir. 1978) (trial court admonished jury 
daily not to read or listen to news about case; no indications that jurors violated court’s instructions), cert. 
denied. 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978).

1649. United States v. Herring, 568 F.2d 1099, 1103-04 (5th Cir. 1978) (district court should have 
granted defendant’s motion for court-conducted voir dire of jury when front-page story appeared stating 
that key prosecution witness’ life threatened; admonitions to consider only evidence produced in court
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Materials in the Jury Room. A jury should consider only evidence that
has been developed in open court and subjected to the adversary process,* 1650 
but consideration of extraneous material does not necessarily result in 
reversal if the defendant suffers no prejudice. The trial court has discretion to 
determine which materials admitted into evidence may be taken into the jury 
room or used during deliberations.1651 1652 This term the Sixth Circuit upheld a 
conviction even though the jury had obtained copies of a newspaper 
containing an article about the trial.16511 The Seventh Circuit approved a jury’s 
use of transcripts not admitted into evidence as an aid in understanding tape- 
recorded conversations that were admitted.1653

insufficient to guarantee fair trial); see United States v. Rhodes, 556 F.2d 599, 601 (1st Cir. 1977) (not 
enough to instruct jurors that they are not to be influenced by publicity in light of newspaper story 
published during trial, which revealed seizure from defendant of eight tons of marijuana in previously 
dismissed state action).

1650. Patterson v. Colorado, 205 U.S. 454, 462 (1907).
1651. United States v. Zepeda-Santana, 569 F.2d 1386, 1391 (5th Cir.) (no abuse of discretion to grant 

deliberating jury’s request to hear taped conversation already heard in open court and admitted in 
evidence), cert, denied, 98 S. Ct. 3098 (1978).

1652. United States v. Ilacqua, Nos. 76-2610, 76-2612, slip op. at 5 (6th Cir. Sept. 26, 1977) 
(unpublished opinion) (juror brought newspapers containing article about trial into jury room; court’s 
inquiry revealed that two jurors had seen headline, but none had read article, and all indicated they were 
unaffected by incident).

1653. United States v. Dorn, 561 F.2d 1252, 1257 (7th Cir. 1977) (per curiam) (jury permitted to use 
transcripts not admitted in evidence as aid in deliberation; despite minor discrepancies between transcripts 
and actual tapes, any possible problem negated by court’s “meticulous instructions” to use transcripts as 
aid only, with tapes to control in case of conflict).

1654. United States v. Sonnenschein, 565 F.2d 235, 236 (2d Cir. 1977) (per curiam) (length of jury 
deliberation did not require mistrial, particularly when jury never indicated it was deadlocked); United 
States v. Anderson, 561 F.2d 1301, 1303 (9th Cir.) (per curiam) (brief deliberation did not indicate absence 
of full and impartial consideration; no established rule that jury must deliberate for specified time), cert 
denied, 434 U.S. 943 (1977); Latimore v. Sielaff, 561 F.2d 691, 696 (7th Cir. 1977) (length of time jury may 
be kept together to deliberate within trial court’s sound discretion; no abuse of discretion in requiring jury 
to deliberate into early morning hours), cert, denied, 434 U.S. 1076 (1978).

1655. United States v. Mulligan, 573 F.2d 775, 778 (2d Cir. 1978) (letters that indicated jurors had 
reached compromise verdict did not warrant new trial), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978).

1656. Sincox v. United States, 571 F.2d 876, 878 (Sth Cir. 1978) (juror indicated during poll that he had 
reasonable doubt that defendant guilty; juror’s doubt deprived verdict of unanimity, and judge should have 
either retired jury for further deliberations or dismissed jury); United States v. Smith, 562 F.2d 619, 620 
(10th Cir. 1977) (trial court acted within its discretion when it retired jury for further deliberations after 
one juror stated during polling that she was “still debating”).

1657. United States v. Taliaferro, 558 F.2d 724, 726 (4th Cir. 1977) (per curiam) (trial court allowed 
jurors to have dinner at private club and deliberate over dinner; that ten jurors each had one drink 
insufficient to show prejudice), cert, denied, 434 U.S. 1016 (1978).

Jury Irregularities. Challenges to jury verdicts were raised this term on
several grounds, including the length of time the jury deliberated,165* the 
possibility of a compromise verdict,1655 1656 1657 the unanimity of the verdict, 1656 the 
consumption of alcoholic beverages during the jury’s deliberations,165'1 a 
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juror’s falling asleep during trial,165» the court’s conduct of the jury poll,165® 
the jury’s consideration of improper evidence,1660 and discussion of the case 
outside the formal deliberation process.1661 The decisions have generally 
affirmed that a jury may not impeach its own verdict by claiming that it 
employed unsound reasoning or misconceived the law,1662 that the determina
tion of prejudice from irregularities is within the trial court’s discretion,1663 
and that a defendant’s failure to make a timely objection to irregularities may 
constitute a waiver of a claim of error on appeal.1664

This term several courts of appeals addressed the problems that result 
when a jury is permitted to separate during deliberation or correct its verdict 
after dismissal. The Seventh Circuit overturned its earlier rule that permitting 
a jury to separate during deliberation constitutes reversible error without a 
showing of prejudice.1665 The court held that the decision to allow a jury to 
separate rests within the trial court’s sound discretion and that reversible 
error will be found only if there is an objection supported by specific reasons 
and a showing of actual prejudice.1666 The First Circuit held that the sixth

1658. United States v. Krohn, 560 F.2d 293, 297 (7th Cir.) (no error when trial court allowed jurors to 
retire for deliberation without investigating prosecutor’s statement that one juror dozed off during trial; 
investigation would have been better, but defense counsel chose to proceed with original jury to create “no 
lose” situation of not guilty verdict or mistrial because of tainted evidence), cert, denied, 434 U.S. 895 
(1977).

1659. United States v. Lustig, 555 F.2d 737, 746 (9th Cir. 1977) (no abuse of discretion when trial judge 
polled jury about whether true verdict had been reached, but refused defendant’s request to poll jury about 
each of four counts; procedure would have been needlessly repetitious), cert, denied, 434 U.S. 1045 (1978).

1660. See United States v. DiCarlo, 575 F.2d 952, 960 (1st Cir. 1978) (alternate juror claimed jury 
considered defendant’s failure to testify, but alternate juror not present during deliberations), cert, denied, 
47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); Miller v. Harvey, 566 F.2d 879, 881 (4th Cir. 1977) (jury’s 
experiment to observe bruises by having woman juror bite foreman’s arm as prosecuting witness testified 
she had done to assailant improper but not so prejudicial that it denied defendant due process); United 
States v. Rhodes, 556 F.2d 599, 602 (1st Cir. 1977) (jury aware of and discussed publicity concerning 
defendant’s state prosecution; trial court’s failure to question jurors about publicity required new trial). But 
see Miller v. Harvey, 566 F.2d at 882 (Winter, J., dissenting) (significant that jury compelled to conduct 
experiment; because jury obviously not persuaded by evidence, experiment prejudicial).

1661. See United States v. Hockridge, 573 F.2d 752, 756 (2d Cir. 1978) (one juror made passing 
reference in jest regarding defendant’s guilt; within trial court’s discretion to conclude that no prejudice 
resulted), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

1662. See United States v. DiCarlo, 575 F.2d 952, 960 (1st Cir. (1978) (claim that jurors considered 
defendant’s failure to testify falls within rule that verdict may not be impeached by juror’s testimony that 
jury misconceived facts or law, employed unsound reasoning, or indulged in improper argument), cert. 
denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. Hockridge, 573 F.2d 752, 759 (2d Cir. 1978) 
(freedom of jury deliberations would be impinged if jurors permitted to impeach partial verdict), cert, 
denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

1663. See Latimore v. Sielaff, 561 F.2d 691, 696 (7th Cir. 1977) (length of time jury kept together to 
deliberate within sound discretion of trial court), cert, denied, 434 U.S. 1076 (1978).

1664. See United States v. Krohn, 560 F.2d 293, 297 (7th Cir.) (defense counsel knew that juror had 
fallen asleep during trial, but deliberately chose not to object before jury retired to deliberate), cert, denied, 
434 U.S. 895 (1977).

1665. United States v. Arciniega, 574 F.2d 931, 933 (7th Cir. 1978); see United States v. Panczko, 353 
F.2d 676, 678 (7th Cir. 1965); United States v. D’Antonio, 342 F.2d 667, 669 (7th Cir. 1965).

1666. United States v. Arciniega, 574 F.2d 931, 933 (7th Cir. 1978) (no abuse of discretion when trial 
court separated deliberating jury and sent them home after court learned of bomb threat; court questioned 
jury next morning and determined that no prejudice resulted from separation); cf. Virgin Islands v. Smith, 
558 F.2d 691, 693 (3d Cir.) (jury dismissed for failure to reach verdict on two counts permitted to return 
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amendment was not violated when a jury was allowed to correct its recorded 
verdict within minutes after it had been dismissed, but while the jurors were 
still together and isolated.* 1667

and submit verdict on one count it had already reached and signed; any procedural defect waived by 
defendant’s failure to object), cert, denied, 434 U.S. 957 (1977).

1667. Brown v. Gunter, 562 F.2d 122, 123-25 (1st Cir. 1977) (jury reported verdicts of not guilty and 
was dismissed; within minutes jury realized mistake and informed court that it meant to find defendants 
not guilty of entering with intent to commit murder, but guilty of murder in first degree; procedure violated 
neither double jeopardy clause of fifth amendment nor right to jury trial guaranteed by sixth amendment); 
cf. United States v. Craig, 573 F.2d 455, 496 (7th Cir. 1977) (unnecessary to reach question whether jury 
should have been permitted to correct verdict recorded incorrectly by court clerk, because verdict was 
clearly correct on first count and sentences imposed concurrently; reversal on claimed error would result in 
no practical difference), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978).

1668. See, e.g., United States v. Brown, 571 F.2d 980, 985 (6th Cir. 1978) (trial judge’s dismissal of juror 
not abuse of discretion; decision to dismiss not arbitrary); United States v. Speir, 564 F.2d 934, 938 (10th 
Cir. 1977) (determination of scope of cross-examination within trial court’s discretion; reversal only when 
exercise of discretion prejudicial); cert, denied, 435 U.S. 927 (1978); United States v. Bolts, 558 F.2d 316, 
322 (5th Cir.) (admission of testimony within discretion of trial court; decision not disturbed unless 
manifestly erroneous), cert, denied, 434 U.S. 930 (1977). Under the abuse-of-discretion standard the court 
of appeals considers the trial judge’s action in light of the facts known to him when he acted. See United 
States v. Medina-Arellano, 569 F.2d 349, 354 & n.4 (5th Cir. 1978) (dictum) (when abuse of discretion is 
appropriate standard for review, appeals court must consider only facts known to judge when discretion 
exercised).

1669. See United States v. Mayer, 556 F.2d 245, 248-49 (5th Cir. 1977) (reversal required when judge’s 
misapprehension of law of impeachment improperly limited cross-examination into motives of Govern
ment witnesses).

1670. See United States v. Bryant, 563 F.2d 1227, 1230 (Sth Cir. 1977) (no error in denial of pretrial 
discovery; such matters committed to court’s discretion), cert, denied, 435 U.S. 972 (1978); United States v. 
Adcock, 558 F.2d 397, 406 (8th Cir.) (discovery committed to sound discretion of trial court; no abuse of 
discretion to deny defendant’s motion to take depositions of 19 potential Government witnesses), cert, 
denied, 434 U.S. 921 (1977); cf. United States v. Gillings, 568 F.2d 1307, 1310 (9th Cir.) (sanctions to be 
imposed on pretrial discovery violations within trial court’s discretion), cert, denied, 98 S. Ct. 2267 (1978); 
notes 916-96 supra and accompanying text.

1671. See, e.g., United States v. Kim, 577 F.2d 473, 478-79 (9th Cir. 1978) (no abuse of discretion in 
denial of motion to reveal identity of informant); United States v. Hyatt, 565 F.2d 229, 231 (2d Cir. 1977) 
(same); United States v. Scott, 555 F.2d 522, 528 (5th Cir.) (same), cert, denied, 434 U.S. 985 (1977).

CONDUCT OF THE TRIAL JUDGE

Exercise of Discretion. The trial judge has broad discretionary powers
in supervising preliminary proceedings, the trial itself, and posttrial sentenc
ing and review. Generally, a trial judge’s exercise of discretion will be reversed 
only if he has grossly abused his discretion1668 or if he has clearly misappre
hended the law.1669

Before trial the judge has almost unfettered discretion with regard to 
discovery,1670 including the discovery of the identity of informants.1671 At trial 
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this discretion extends to the selection1672 and control1673 of the jury. Thus, the 
trend is to leave with the trial judge the decision whether to permit jurors to 
take notes during the trial.1674 In addition, the trial judge is accorded broad

1672. See United States v. Brooks, 567 F.2d 134, 138 (D.C. Cir. 1977) (conduct of voir dire within sound 
discretion of trial court; court’s individual questioning of prospective jurors concerning effect of pretrial 
publicity complete enough to guard against taint); United States v. Pomponio, 563 F.2d 659, 666 (4th Cir. 
•977) (judge’s refusal to conduct individual voir dire of jurors to determine effect of pretrial publicity 
proper exercise of discretion when defendants failed to present specific examples of alleged adverse 
publicity), cert, denied, 435 U.S. 942 (1978); United States v. Scott, 555 F.2d 522, 533 (5th Cir.) (court’s 
grant of extra peremptory challenge to Government permissible because same proportional advantage of 
defendants maintained), cert, denied, 434 U.S. 985 (1977).

1673. See United States v. Hockridge, 573 F.2d 752, 756 (2d Cir. 1978) (no abuse of discretion in failing 
to dismiss jurors who may have heard another juror’s comment regarding defendant’s guilt; court 
questioned jurors individually to determine any possible prejudice from remark), cert, denied, 47 U.S.L.W. 
3221 (U.S. Oct. 2, 1978); United States v. Brown, 571 F.2d 980, 985 (6th Cir. 1978) (dismissal of two jurors 
because of domestic problems proper exercise of discretion when both parties notified); United States v. 
Zepeda-Santana, 569 F.2d 1386, 1391 (5th Cir. 1978) (allowing jury to rehear recording during 
deliberation within court’s discretion), cert, denied, 98 S. Ct. 3098 (1978); United States v. Moten, 564 F.2d 
620, 629 (2d Cir.) (substitution of alternate for regular juror for reasonable cause within discretion of trial 
court; proper when juror allegedly contacted one defendant), cert, denied, 434 U.S. 959 (1977); United 
States v. Bryant, 563 F.2d 1227, 1230 (5th Cir. 1977) (decision whether to permit jurors to view prison 
within discretion of trial court), cert, denied, 435 U.S. 972 (1978); United States v. Smith, 562 F.2d 619,622 
(10th Cir. 1977) (no abuse in court ordering jury to continue deliberations after poll of jurors disclosed 
verdict might not have been unanimous); United States v. Akin, 562 F.2d 459, 469 (7th Cir. 1977) (when 
article prejudicial to defendant appeared in newspaper, collective rather than individual questioning of 
jurors sufficient to determine whether they had read it), cert, denied, 435 U.S. 933 (1978); Latimore v. 
Sielaff, 561 F.2d 691, 697 (7th Cir. 1977) (requiring deliberation until 3:22 a.m. after jurors requested to 
retire for evening did not coerce verdict and was not abuse of discretion), cert, denied, 434 U.S. 1076 
(1978); United States v. Alfonso, 552 F.2d 605, 619 (5th Cir.) (no abuse of discretion for court to order 
certain evidence reread to jury), cert, denied, 434 U.S. 857 (1977). But see United States v. Lord, 565 F.2d 
831, 838 (2d Cir. 1977) (reversal required when judge only admonished jurors to avoid news coverage of 
trial; judge should have questioned each to determine if they had been exposed to prejudicial publicity); 
Latimore v. Sielaff, 561 F.2d 691, 697-98 (7th Cir. 1977) (Swygert, J., dissenting) (judge’s refusal to permit 
jury to retire “virtual[ly] imprison[ed]” them; action coerced verdict and constituted reversible error), cert, 
denied, 434 U.S. 1076 (1978).

In 1965 the Seventh Circuit held that a defendant had a right to uninterrupted jury deliberations. United 
States v. D’Antonio, 342 F.2d 667, 669-70 (7th Cir. 1965) (judge’s order permitting jury to separate before 
reaching verdict violates defendant’s right to uninterrupted jury deliberations; actual prejudice to 
defendant need not be shown). This term, however, in finding that the D'Antonio rule had curtailed the trial 
court’s discretion in managing the jury, the Seventh Circuit reversed its position. See United States v. 
Arciniega, 574 F.2d 931, 933 (7th Cir. 1978) (decision to permit jury to separate within sound discretion of 
court; reversible error only when objection supported by specific reasons and actual prejudice to defendant 
shown). The Seventh Circuit thus adopted the rule of all other circuits that have decided this issue. Id. 
(citing cases).

1674. See United States v. Anthony, 565 F.2d 533, 536 (8th Cir. 1977) (allowing jury to take notes 
during trial within discretion of trial court, even though one juror proficient note taker), cert, denied, 434 
U.S. 1079 (1978); United States v. Riebold, 557 F.2d 697, 705 (10th Cir.) (allowing jury to take notes 
within sound discretion of trial court when court carefully instructed jurors about manner of taking and 
using notes), cert, denied, 434 U.S. 860 (1977).
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discretion in controlling argument,1676 jn admitting evidence,1676 anj ¡n 
limiting the scope of cross-examination.1677 The trial judge also exercises 
broad discretion in supervising witnesses; the decisions whether to order a 
psychiatric examination of a witness,1678 whether to order a competency 
hearing for a defendant,1679 and whether to subpoena a particular witness at

1675. See United States v. Davis, 557 F.2d 1239, 1244 (8th Cir.) (trial judge has broad discretion in 
controlling closing arguments; restriction on argument, if error, harmless when counsel otherwise 
thoroughly attacked credibility of witnesses), cert, denied, 434 U.S. 971 (1977); United States v. Corbo, 
555 F.2d 1279, 1282 (5th Cir.) (trial court may exclude from defense counsel’s argument assertion that 
charges had previously been dismissed when scant support for claim in record), cert, denied, 434 U.S. 928 
(1977). But see United States v. Foshee, 569 F.2d 401, 405 (5th Cir. 1978) (reversible error to prohibit 
defense from arguing that intent to defraud, essential element of case, not shown by evidence).

1676. See United States v. Zepeda-Santana, 569 F.2d 1386, 1388 (5th Cir.) (conditional admission of 
coconspirators’ hearsay statements within discretion of trial court), cert, denied, 98 S. Ct. 3098 (1978); 
Fed. R. Evid. 104(a); cf. United States v. Boberg, 565 F.2d 1059, 1062 (8th Cir. 1977) (refusal to allow 
defendant to withdraw allegedly inaccurate stipulation within trial court’s discretion; no abuse when there 
was independent proof of stipulated fact); United States v. Brinklow, 560 F.2d 1003, 1006 (10th Cir. 1977) 
(whether Government required to accept proffered stipulation of fact within trial court’s discretion), cert, 
denied. 434 U.S. 1047 (1978).

1677. See United States v. Alonzo, 571 F.2d 1384, 1388 (5th Cir. 1978) (after witness admitted 
testimony given in exchange for leniency, within court’s discretion to deny further cross-examination on 
that issue); United States v. Runner, 574 F.2d 966, 967 (8th Cir. 1978) (scope of direct, cross, and redirect 
is within sound discretion of trial court; permitting Government to inquire into previous incestuous acts of 
defendant charged with incest with same victim within court’s discretion); United States v. Zepeda- 
Santana, 569 F.2d 1386, 1390 (5th Cir.) (exclusion of questions into witness’ motivation in testifying 
against defendant not abuse of discretion when defense counsel permitted to pursue theory in closing 
argument), cert, denied, 98 S. Ct. 3098 (1978); United States v. Reese, 568 F.2d 1246, 1249 (6th Cir. 1977) 
(permitting questions concerning rumors of previous thefts by defendant proper exercise of discretion, 
although better to conduct voir dire of witness out of jury’s presence); United States v. Headid, 565 F.2d 
1029, 1031 (8th Cir. 1977) (per curiam) (refusal to permit examination into bad acts of Government 
witnesses within trial court’s discretion; court admitted evidence of previous convictions); United States v. 
Speir, 564 F.2d 934, 938 (10th Cir. 1977) (en banc) (extent of cross-examination discretionary with trial 
judge), cert, denied, 435 U.S. 927 (1978); United States v. Wright, 564 F.2d 785, 790 (8th Cir. 1977) (cross- 
examination of Government witness concerning prostitution conviction properly denied when no record of 
conviction produced and conviction inadmissible as misdemeanor under Fed. R. Evid. 609); United States 
v. Martinez-Carcano, 557 F2d 966, 971 (2d Cir. 1977) (when previous out-of-court statement of 
Government witness consistent with testimony at trial, denial of cross-examination on earlier statement 
proper); cf. United States v. Kizer, 569 F.2d 504, 506 (9th Cir.) (limitation of cross-examination regarding 
logically irrelevant fact, if error, harmless because witness’ testimony only cumulative), cert, denied, 435 
U.S. 976 (1978). But see United States v. Carreon, 572 F.2d 683, 686 (9th Cir. 1978) (limiting cross- 
examination of sole Government witness regarding motive for testifying reversible error).

Rule 608(b) of the Federal Rules of Evidence grants the trial judge broad discretion in admitting 
testimony concerning specific instances of the conduct of the witness that may be probative of his character 
for untruthfulness. See Skinner v. Cardwell, 564 F.2d 1381, 1389 (9th Cir. 1977) (trial court’s discretion in 
limiting impeachment bolstered by Fed. R. Evid. 608(b)), cert, denied, 435 U.S. 1009 (1978); United 
States v. Cahalane, 560 F.2d 601, 607 (3d Cir. 1977) (under Fed. R. Evid. 608(b) permissible forjudge to 
limit cross-examination to bare fact that witness was paid informer, especially when court cautioned jury 
concerning reliability), cert, denied, 434 U.S. 1045 (1978).

1678. See United States v. Haro, 573 F.2d 661, 666-67 (10th Cir. 1978) (refusal to order competency 
examination for Government witness who had previously pleaded insanity in unrelated action proper 
exercise of discretion when trial court questioned witness and defense cross-examination did not establish 
incapacity); United States v. Moten, 564 F.2d 620, 629 (2d Cir.) (although preliminary psychiatric 
examination of witness revealed paranoia, denial of defense motion for additional test within discretion of 
trial judge), cert, denied. 434 U.S. 959 (1977).

1679. See United States v. Fuentes, 563 F.2d 527, 536-37 (2d Cir. 1977) (refusal to order second 
competency exam by Italian-speaking psychiatrist not error when defendant could communicate effectively 
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the government’s expense* 1680 are generally committed to the discretion of the 
trial judge.

in English at time of first exam); Trantino v. Hatrack, 563 F.2d 86, 93 (3d Cir. 1977) (refusal to grant 
competency hearing proper when no evidence of incompetency produced by defendant’s psychiatrists), 
cert, denied, 435 U.S. 928 (1978); United States v. Prewitt, 553 F.2d 1082, 1086 (7th Cir.) (per curiam) (no 
error to deny competency hearing for defendant immediately before trial when he had earlier been found 
competent), cert, denied, 434 U.S. 840 (1977).

1680. United States v. Hegwood, 562 F.2d 946, 954 (5th Cir. 1977), cert, denied, 434 U.S. 1079 (1978). 
Considerations by the trial court in reaching its decision may include the necessity, materiality, relevance, 
competency, and timeliness of the request. Id. at 953. The court of appeals in Hegwood affirmed the trial 
court’s refusal to grant the subpoena and held that there was no abuse of discretion in denying the motion, 
because the defendant had been amply notified of the trial date, the defense failed to show the necessity or 
even the helpfulness of the testimony, and the request was made quite late in the trial even though the 
testimony was crucial to the defense. Id. at 954.

1681. See United States v. Crumley, 565 F.2d 945, 950 (5th Cir. 1978) (refusal of court to permit 
questioning concerning Government witness’ motivation in testifying violates sixth amendment); Flowers 
v. Ohio, 564 F.2d 748, 750 (6th Cir. 1977) (limitation of cross-examination on suppressed out-of-court 
identification constitutional error; defendant had right to show that unduly suggestive out-of-court 
identification tainted in-court identification); United States v. Alvarez-Lopez, 559 F.2d 1155, 1156 (9th 
Cir. 1977) (curtailment of cross-examination concerning witness’ previous drug arrest constitutional error 
when witness testified on direct examination that he had never been involved in drug deals); United States 
v. Mayer, 556 F.2d 245, 248 (5th Cir. 1977) (court’s refusal to permit inquiry into Government witness’ 
motivation in testifying constitutional error); cf. United States v. Elliott, 571 F.2d 880, 909 (Sth Cir. 1978) 
(sixth amendment right to confrontation not violated when judge limited cross-examination concerning 
certain aspects of plea agreement with Government witnesses because defense permitted to elicit details). 
Nevertheless, if the sixth amendment violation is harmless, reversal is not required. See United States v. 
Price, 577 F.2d 1356, 1362 (9th Cir. 1978) (limitation of cross-examination concerning witness’ bias 
harmless error; dealings with police later fully explored and evidence of guilt overwhelming); United States 
v. Colyer, 571 F.2d 941, 946 (5th Cir. 1978) (limitation of cross-examination in anticipation of witness’ 
assertion of fifth amendment right erroneous, but harmless when defense theory still fully presented); 
United States v. Jones, 557 F.2d 1237, 1238 (8th Cir. 1977) (refusal to permit questions discrediting in
court identification constitutes error; not prejudicial because of overwhelming evidence and because 
information later elicited from another witness).

1682. See United States v. Hegwood, 562 F.2d 946, 953 (5th Cir. 1977) (discretion whether to issue 
subpoena at government expense limited by sixth amendment right to compulsory process; denial of 
subpoena proper when defendant failed to assert facts sufficient to show necessity or relevance of witness’ 
testimony), cert, denied, 434 U.S. 1079 (1978).

1683. See Rinehart v. Brewer, 561 F.2d 126, 130 (8th Cir. 1977) (constitutional error to allow 15-year- 
old defendant to plead guilty to murder without questioning him to determine ability to understand nature 
of charge and consequences of plea).

1684. Taylor v. United States, 414 U.S. 17, 20 (1973) (per curiam) (although defendant has right to be 
present at trial, he may waive it by voluntary absence); Fed. R. Crim. P. 43(a).

Although the discretion of the trial judge is broad, its exercise may warrant 
reversal when a defendant’s constitutional rights are endangered. It is 
reversible error for a trial judge to deny a defendant his sixth amendment 
rights to confront the witnesses against him1681 and to compulsory process1682 
or his fifth amendment right against self-incrimination.1683 A defendant may, 
however, waive his constitutional right to be present at all stages of his trial 
either directly or by his actions.1684 The determination whether a defendant’s 
failure to appear constitutes a waiver of this sixth amendment right is vested 
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in the trial court.1685 In United States v. Pastor1686 the defendant asserted that 
the trial court erred in beginning to empanel the jury after the defendant 
failed to appear and notified the court that he was ill.1687 The Second Circuit 
rejected this contention and held that the trial judge’s decision to start the 
proceedings was a proper exercise of discretion because the record supported 
the judge's determination that the absence was voluntary and without 
justification.1688

The court has broad powers to control the physical circumstances of the 
trial.1689 It is proper for a trial judge to exclude an unruly defendant from the 
courtroom1690 and to require a defendant to participate affirmatively in an in
court identification.1691 Moreover, in the absence of a timely objection by 
defense counsel, it may be proper for a judge to allow an accused to stand trial 
in prison garb.1692 This term in United States v. Dawson'693 the Fifth Circuit 
extended this rule by holding that there was no error in requiring a defendant 
to be tried in prison dress, despite a defense objection.1694 The Dawson court 
reasoned that because the focus of previous cases was not on the defendant’s 
“right” to be tried in civilian clothes, but on the impairment of the

1685. See United States v. Warme, 572 F.2d 57, 61 (2d Cir.) (when codefendant did not arrive one 
morning at midtrial and gave no reason for absence, and defense did not object, sound exercise of discretion 
to proceed on matters not directly affecting missing defendant), cert, denied, 435 U.S. 1011 (1978); Burrell 
v. Aaron, 560 F.2d 988, 989-90 (10th Cir. 1977) (per curiam) (defendant’s failure to return after lunch 
break with no explanation from defense counsel properly considered voluntary absence not requiring 
recess), cert, denied, 434 U.S. 1018 (1978). But cf. United States v. Nelson, 570 F.2d 258, 261 (8th Cir. 
1978) (court erred in communicating with jury outside presence of defendant; harmless because defendant 
not prejudiced).

1686. 557 F.2d 930 (2d Cir. 1977).
1687. Id. at 933.
1688. Id. In deciding whether to begin or continue the proceedings in the absence of a defendant, the 

Second Circuit indicated that the trial judge had a duty to balance a “ ‘complex of issues’, including the 
additional burdens, waste, and expense inflicted on the court, government, witnesses, and co-defendants, 
and the public’s interest in seeing the accused brought to trial as well as the court’s responsibility to do so 
speedily.” Id. at 934. Thus, in Pastor the trial court’s decision was found to be proper because the defendant 
had repeatedly claimed illness whenever the trial date neared, the Government had already assembled its 
witnesses, and Pastor’s codefendant had an equal interest in having the trial begin. Id. at 938.

1689. See United States v. Wright, 564 F.2d 785, 789 (8th Cir. 1977) (refusal to grant mistrial proper 
when there was only possibility that jurors saw defendant in handcuffs and jury instructed not to draw 
inferences because defendant in custody); United States v. Gambina, 564 F.2d 22, 24 (8th Cir. 1977) 
(unobtrusive security measures in courtroom, including plainclothes guards, proper in light of defendant’s 
record of violence and escape); Latimore v. Sielaff, 561 F.2d 691, 695 (7th Cir. 1977) (ordinary spectators 
properly excluded during testimony of rape victim; defense right to public trial not violated because press 
and those directly involved not excluded), cert, denied, 434 U.S. 1076 (1978); United States v. Cahalane, 
560 F.2d 601, 607 (3d Cir. 1977) (no error in court permitting rifles to remain in courtroom for substantial 
period of time), cert, denied, 434 U.S. 1045 (1978).

1690. See United States v. Kizer, 569 F.2d 504, 506 (9th Cir.) (no error to exclude defendant who, 
despite warning from judge, continued to argue with judge during Government’s closing argument), cert, 
denied, 435 U.S. 976 (1978).

1691. See United States v. Satterfield, 572 F.2d 687, 690 (9th Cir. 1978) (requiring defendant to don 
stocking mask three times during trial for in-court identification within sound discretion of court; 
probative value outweighed prejudicial effect).

1692. Estelle v. Williams, 425 U.S. 501, 512-13 (1976). The Supreme Court reasoned that the failure to 
object negates the element of compulsion necessary to establish a constitutional violation. Id.

1693. 563 F.2d 149 (5th Cir. 1977).
1694. Id. at 152.
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presumption of innocence,1695 the real issue that the trial judge must decide is 
whether the clothes improperly imply guilt.1696 Thus, because the garb in 
Dawson was merely a plain set of khaki clothing and because the defendant 
was not marked as a prisoner, the presumption of innocence was not impaired 
and reversal was not required.1697

It is within the trial judge’s discretion to grant or deny a continuance,1698 to 
hold an in camera session,1699 or to preside over separate trials of codefen
dants.1700 Similarly, this Term the Supreme Court in Nixon v. Warner 
Communications™1 recognized that a trial judge with custody over records of 
a criminal trial must have discretion in deciding whether to release them.1702 
The Court stated that a trial judge must exercise “informed discretion” by 
weighing the interests of the parties against the public interest and the duty of 
the courts.1703

The trial judge may reasonably alter the order of proof704 and may permit 
one side to reopen its case.1705 In the areas of sentencing1706 and posttrial

1695. Id. at 151.
1696. Id. This, according to the court, could be determined only on a case-by-case basis. Id.
1697. Id. at 152.
1698. See, e.g., United States v. Medina-Arellano, 569 F.2d 349, 353 (5th Cir. 1978) (motion for 

continuance addressed to sound discretion of trial court); United States v. Little, 567 F.2d 346, 348 (8th 
Cir. 1977) (same), cert, denied, 435 U.S. 969 (1978); United States v. Riebold, 557 F.2d 697, 702 (10th Cir.) 
(same), cert, denied, 434 U.S. 860 (1977); notes 997-1015 supra and accompanying text.

1699. See United States v. Brinklow, 560 F.2d 1003, 1008 (10th Cir. 1977) (refusal to hold in camera 
session to determine whether wiretap illegal within trial court discretion when record contained no 
evidence that wiretap existed), cert, denied, 434 U.S. 1047 (1978).

1700. See United States v. Rimar, 558 F.2d 1271, 1273 (6th Cir. 1977) (simultaneous prosecutions 
before separate juries with same judge within trial court discretion when confusion not so pervasive that it 
rendered trial unfair), cert, denied, 435 U.S. 922 (1978).

1701. 435 U.S. 589 (1978).
1702. Id. at 599; id. at 613 (Marshall, J., dissenting). The dispute involved Warner Communications’ 

attempt to gain access to the Nixon tapes to copy them for broadcasting and sale to the public. See id. at 
591-96. The trial judge had refused to release the records because of the pending appeals of various 
defendants. Id. at 595-96.

1703. Id. at 599. Rather than review the factors considered by the trial court, the Supreme Court found 
that the Presidential Recordings & Materials Preservation Act, § 1, Pub. L. 93-526, 88 Stat. 1695 (1973), 
which was apparently not considered or argued below, was itself sufficient to warrant the trial judge’s 
refusal to release. 435 U.S. at 603-08. The Supreme Court also dismissed Warner Communications’ claims 
that the first and sixth amendments were violated by the refusal to release. Id. at 609. The Court found that 
the press was not precluded from publishing any information within the public domain and thus held that 
there was no first amendment violation. Id. Also rejecting the sixth amendment claim, the Court held that 
all that is required by the public trial clause is that members of the press and the public have an opportunity 
to attend the trial and to report what they have observed, a requirement found to be met here. Id. at 610.

1704. See United States v. Anthony, 565 F.2d 533, 536 (8th Cir. 1977) (within court’s discretion to 
require establishment of prima facie case of conspiracy before admission of hearsay statements of 
coconspiratdrs, even though several witnesses required to testify twice), cert, denied, 434 U.S. 1079 (1978).

1705. See United States v. Carter, 569 F.2d 801, 803 (4th Cir. 1977) (within court’s discretion to allow 
Government to reopen case to prove evidence inadvertently omitted in case in chief, despite defense 
objection), cert, denied, 435 U.S. 973 (1978); United States v. Dossey, 558 F.2d 1336, 1339 (8th Cir. 1977) 
(no abuse of discretion in allowing Government to reopen proof and to examine witness earlier precluded 
from testifying); United States v. Shaw, 555 F.2d 1295, 1301 (5th Cir. 1977) (allowing reopening of case to 
prove identity of defendant as individual charged with crime and as individual referred to by witnesses 
within discretion of trial court).

1706. See United States v. Baer, 575 F.2d 1295, 1299 (10th Cir. 1978) (because sentence within statutory 
limit, appellate court cannot review even when vindictiveness alleged); Farries v. United States, 570 F.2d 
92, 94 (3d Cir. 1978) (when offender could be sentenced either as youth or as adult, sentencing as adult 
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review,* 1707 including habeas corpus proceedings,1708 the trial judge exercises 
broad discretion. A judge is also accorded discretion when a defendant moves 
for a mistrial.1709 If, however, there is no defense motion for a mistrial, a judge 
may abort the trial only if manifestly necessary—if a “scrupulous exercise of 
judicial discretion leads to the conclusion that the ends of public justice would 
not be served by a continuation of the proceedings.”1710 When the manifest
necessity test is not met, the judge’s action in granting a mistrial sua sponte or 

within discretion of trial court); United States v. Lamont, 565 F.2d 212, 220 (2d Cir. 1977) (defendant 
sentenced within statutory limits; decision unreviewable), cert, denied, 435 U.S. 914 (1978); United States 
v. Yates, 553 F.2d 502, 504 (5th Cir. 1977) (motions for reduction of sentence committed to discretion of 
trial court; denial unreviewable in absence of illegality or gross abuse of discretion); cf. United States v. 
Stevenson, 573 F.2d 1105, 1107 (9th Cir. 1978) (pursuant to circuit rules, when sentences for codefendants 
charged with same crime vary substantially, reason must be stated; disparity justified when one defendant 
younger, less sophisticated, and more cooperative).

1707. See United States v. George, 568 F.2d 1064, 1072 (4th Cir. 1978) (disposition of motion for new 
trial within court’s discretion; no error in denying motion, based on alleged claim of surprise in 
Government witness’ expert testimony, because witness had been used by Government before and 
defendant should be on notice); United States v. Boberg, 565 F.2d 1059, 1062 (8th Cir. 1977) (decision to 
grant new trial lies in sound discretion of trial court; when defendant failed to move for new trial below, 
appellate court will not consider motion). But see United States v. Rojas, 554 F.2d 938, 943 (9th Cir. 1977) 
(improper to grant motion for acquittal when decisive factor was credibility, a jury question). Although the 
trial court’s discretion in posttrial review is broad, it is not absolute. Thus, in In re United States, 565 F.2d 
173 (1st Cir. 1977), the First Circuit, while recognizing that the trial court has broad discretion in ruling on 
new-trial motions, held that a writ of mandamus to vacate the trial court’s grant of a new-trial motion is 
warranted when the grant is not only clearly erroneous but is also a judicial usurpation of power. See id. at 
178-79 (grant of new trial erroneous because new evidence not newly discovered; mandamus proper); notes 
2304-15 infraand accompanying text.

1708. See Brager v. United States, 569 F.2d 399, 400 (5th Cir. 1978) (determination whether habeas 
petition is abuse of process within sound discretion of trial court; proper to reject reedited habeas petition 
on its face); Anderson v. Maggio, 555 F.2d 447, 451 (5th Cir. 1977) (refusal to grant habeas petition proper 
exercise of discretion; new evidence of identification witness’ recantation and another individual’s 
confession not sufficient to require habeas relief); notes 2329-2625 infra and accompanying text.

1709. See United States v. Cline, 570 F.2d 731, 737 (8th Cir. 1978) (no mistrial required for improper 
hearsay statement by prosecution witness when prosecutor did not elicit remark, cautionary instructions 
given, and evidence overwhelming); United States v. Gillings, 568 F.2d 1307, 1310 (9th Cir.) (prosecutor’s 
violation of Jencks Act inexcusable, but denial of mistrial motion not abuse of discretion, because court 
barred contested evidence), cert, denied, 98 S. Ct. 2267 (1978); United States v. Anthony, 565 F.2d 533, 537 
(8th Cir. 1977) (refusal to grant mistrial for failure to produce Jencks Act material proper; nonproduction 
harmless error because same material available via grand jury testimony), cert, denied, 434 U.S. 1079 
(1978); United States v. Fuentes, 563 F.2d 527, 533 (2d Cir. 1977) (failure to call informant who was listed 
on pretrial witness list insufficient to require mistrial, especially when defense did not move for continuance 
or make effort to find informant); United States v. Dorn, 561 F.2d 1252, 1257 (7th Cir. 1977) (mistrial not 
required when Government witness made indirect reference to codefendant’s previous incarceration 
resulting from unresponsive answer to proper question); United States v. Miranda, 556 F.2d 877, 879 (8th 
Cir. 1977) (prosecution’s reading from transcripts of tape recordings improper; mistrial not required 
because prosecutor admonished and jury cautioned). If the defense makes no objection to the conduct that 
is the basis for the claim of a mistrial, the failure of a court to declare a mistrial will be reversed only if it 
constitutes plain error. See United States v. Schiffman, 552 F.2d 1124, 1125 (5th Cir.) (no reversal for 
failure to declare mistrial when inadmissible hearsay statement of Government witness not plain error and 
not objected to), cert, denied, 434 U.S. 860 (1977).

1710. United States v. Jorn, 400 U.S. 470, 485 (1971); see United States v. Walker, 557 F.2d 741, 744 
(10th Cir. 1977) (proper to declare mistrial when fair trial precluded by disturbance within and without 
courtroom and witness’ reluctance to testify because of fear for safety). It remains with the trial judge to 
determine whether the manifest-necessity test is met. See Arizona v. Washington, 434 U.S. 497, 510 (1978); 
notes 1713-16 infra and accompanying text.
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in granting the Government’s motion for a mistrial constitutes an abuse of 
discretion.1711 Thus, in two cases this term the Government was barred from 
reprosecuting a defendant after the trial judge declared a mistrial sua 
sponte.1712 Nevertheless, the Government will not be precluded from 
reprosecuting a defendant merely because the judge’s ruling granting a 
Government motion for a mistrial lacks manifest-necessity language. This 
Term in Arizona v. Washington11^ the Supreme Court affirmed the trial 
court’s determination that an improper defense comment during opening 
argument prejudiced the jury and required a mistrial.1714 The Court found 
that the judge’s action in considering the motion was a sound exercise of 
judicial discretion and that as a result, the order was supported by the high 
degree of necessity that is required,1715 even though the judge failed to make 
an explicit finding of manifest necessity or to detail his reasons for granting 
the mistrial.1716

Misconduct. It is the duty of the trial judge to ensure that a trial is
conducted properly.1717 Accordingly, the judge may question a witness1718 and 
may comment on the evidence1719 as long as he maintains the appearance of

1711. See United States v. Jorn, 400 U.S. 470, 486-87 (1971). A judge’s action in declaring a mistrial sua 
sponte in the absence of manifest necessity deprives the defendant of the right to have his trial completed 
before a particular tribunal. Id. at 484. Under these circumstances retrial of the defendant is precluded by 
the double jeopardy clause. See id. at 486.

1712. See United States v. Starling, 571 F.2d 934, 940 (5th Cir. 1978) (abuse of discretion for trial court 
to declare mistrial sua sponte without first determining whether conversation between juror and defendant 
resulted in juror bias); United States v. Evers, 569 F.2d 876, 880 (5th Cir. 1978) (abuse of discretion in 
declaring mistrial sua sponte based on Government witness’ possibly prejudicial remarks, because 
cautionary instructions might have cured them).

1713. 434 U.S. 497 (1978). In Washington the defendant petitioned for habeas relief and alleged that a 
retrial would violate the double jeopardy clause. Id. at 501.

1714. Id. at 516. The defense informed the jury that certain evidence had been withheld by the 
Government at an earlier trial. Id. at 499.

1715. Id. at 515-16.
1716. Id. at 517.
1717. See United States v. Shapiro, 565 F.2d 479, 480 (7th Cir. 1977) (judge has duty to oversee 

presentation of evidence and conduct of trial).
1718. See United States v. Wright, 573 F.2d 681, 684 (1st Cir. 1978) (court may question witness to 

clarify misunderstandings or to ensure fair trial); United States v. Nelson, 570 F.2d 258, 262 (8th Cir. 1978) 
(questioning of witness proper when trial judge repeatedly instructed jury that questions not to be regarded 
as expressing opinion about defendant’s guilt or innocence); United States v. Zepeda-Santana, 569 F.2d 
1386, 1389 (5 th Cir.) (no error forjudge to question Government witness concerning languages spoken by 
defendant), cert, denied, 98 S. Ct. 3098 (1978); United States v. Speir, 564 F.2d 934, 938 (10th Cir. 1977) 
(proper for court to question witnesses to elicit truth), cert, denied, 435 U.S. 927 (1978); United States v. 
Cornfield, 563 F.2d 967, 971 (9th Cir. 1977) (judge may question witness to clear up ambiguities and clarify 
issues), cert, denied, 435 U.S. 922 (1978); United States v. Pomponio, 563 F.2d 659, 666-67 (4th Cir 1977) 
(when case involves complex facts, neutral participation by judge, including questioning of Government 
witness, not error), cert, denied, 435 U.S. 942 (1978); United States v. Smith. 561 F.2d 8, 14 (6th Cir.) 
(when facts complex, court properly interceded to assure testimony understandable), cert, denied, 434 U.S. 
958 (1977).

1719. See United States v. Kim, 577 F.2d 473, 484-85 (9th Cir. 1978) (judge’s comment on weight of 
evidence not plain error; defense made no objection, and court instructed jury that it may disregard his 
remarks); United States v. Nashawaty, 571 F.2d 71, 76 (1st Cir. 1978) (judge’s comment that tapes 
corroborated Government witness’ testimony, when followed by instruction that credibililty is jury 
determination, not error); United States v. Blevins, 555 F.2d 1236, 1240 (5th Cir. 1977) (judge may 
comment on evidence and assist jury), cert, denied, 434 U.S. 1016 (1978); cf. United States v. Bolts, 558 
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impartiality.* 1720 When, however, the trial judge’s conduct deprives the 
defendant of his right to a fair trial, reversal is required.1721 Thus, in United 
States v. Spears1722 the Seventh Circuit reversed a defendant’s conviction 
despite overwhelming evidence of guilt and found that the trial judge’s 
statement—that an improper comment by defense counsel bordered on a 
lie—so tainted the proceeding that it deprived the defendant of his right to a 
fair trial.1723 1724 Similarly, in United States v. Carreonm4 the Ninth Circuit held 
that interruption of defense counsel’s opening statement and closing argu
ment unfairly benefited the Government and as a result, created an atmos
phere in which a fair trial could not be conducted.1725 This term the Eighth 
Circuit also reversed a defendant’s conviction because of judicial misconduct. 
In Rinehart v. Brewer1726 the trial court, before arraignment, conducted an 
undisclosed ex parte consultation with a psychiatrist who had examined the 
defendant at the court’s request.1727 Because information obtained during the 
inquiry led the trial judge to conclude that the defendant was dangerous and 
should be confined for life, the court of appeals held that the communications 
violated the defendant’s right to an impartial tribunal at arraignment and that 
as a result, the trial judge was unable to determine objectively whether the 
defendant’s guilty plea was voluntary.1728

F.2d 316, 321 (5th Cir.) (judge’s question to defense attorney about relevance of certain testimony proper 
when relevance unclear, evidence admitted, and jury cautioned to disregard comment), cert, denied, 434 
U.S. 930 (1977).

1720. See United States v. Baer, 575 F.2d 1295, 1301 (10th Cir. 1978) (judge’s remarks during 
sentencing did not indicate vindictiveness requiring reversal).

1721. See United States v. Carreon, 572 F.2d 683, 686 (9th Cir. 1978) (per curiam) (substantially all of 
trial court’s interruptions aided prosecution; reversal because appearance of neutrality destroyed); United 
States v. Chatham, 568 F.2d 445, 450 (5th Cir. 1978) (exclusion of testimony and judge’s comment on 
persuasiveness of defense theory improper; reversal required because judge’s comment could only impart to 
jury that there was no good faith defense); notes 1722-28 infra and accompanying text.

1722. 558 F.2d 1296 (7th Cir. 1977).
1723. Id. at 1296-97. Defense counsel in closing argument improperly alluded to a bench conference 

that had taken place earlier in the trial. In instructing the jury that what occurs in a bench conference is not 
evidence to be considered by it, the judge stated that defense counsel’s account of the sidebar was “absurd 
and border[ed] upon a lie.” Id. The Seventh Circuit found that the comment so discredited defense counsel 
in the eyes of the jury that he could no longer represent the defendant effectively. Id. at 1298.

1724. 572 F.2d 683 (9th Cir. 1978) (per curiam).
1725. Id. at 686. The court of appeals also noted as error the trial judge’s improper restriction on cross- 

examination. Id.
1726. 561 F.2d 126 (8th Cir. 1977).
1727. Id. at 132. Certain information elicited during this inquiry went beyond the contents of a report 

already possessed by the judge. Id.; see notes 1623-34 supra and accompanying text (discussing ex parte 
contacts between judge and jury).

1728. Id. at 132-33. Independent grounds for reversal included the failure of the judge to ensure that the 
defendant understood the elements of the crime and his failure to ensure that the guilty plea was knowingly 
and intelligently made. Id. at 131.

1729. See, e.g., United States v. Cardarella, 570 F.2d 264, 267 (8th Cir.) (court’s accidental reading to 
jury of description of defendant’s previous convictions not reversible error; jury was instructed to disregard 
and Government case exceptionally strong), cert, denied, 435 U.S. 947 (1978); United States v. Nelson, 570 
F.2d 258, 261 (8th Cir. 1978) (court erred in communicating with deliberating jury outside presence of 
defendant; reversal not required because no reasonable possibility of prejudice, defense counsel waived 
right to be present, and communication merely paraphrased earlier instructions given by court); United 

Nevertheless, curable or inconsequential misconduct will not require 
reversal.1729 Moreover, prejudicial misconduct will not be grounds for reversal 
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if the misconduct is harmless.1730 1731 Thus, in United States v. Abrams™ the 
Fifth Circuit, while recognizing that certain injudicious statements by the 
trial judge may have prejudiced the defendant, held that any error in the 
court’s actions was harmless.1732 The court reasoned that the comments, 
viewed as a whole, did not predispose the jury to find the defendant guilty.1733 1734

States v. Boswell, 565 F.2d 1338, 1341-42 (5th Cir. 1978) (court’s failure to follow Fed. R. Crim. P. 25(a) 
for replacing ill trial judge by allowing magistrate to preside at final argument not reversible error because 
not prejudicial), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Lewis, 560 F.2d 901, 
905 (8th Cir. 1977) (improper, but not prejudicial, forjudge to call and question witness whose testimony 
favorable to defendant when neither Government nor defense intended to call him); Elliott v. Morford, 557 
F.2d 1228, 1232-33 (6th Cir. 1977) (judge’s references to information outside record alluding to earlier 
proceedings too inconsequential to merit reversal), cert, denied, 434 U.S. 1040 (1978).

1730. See United States v. Smith, 561 F.2d 8, 14 (6th Cir.) (judge’s remark that certain evidence implied 
defendant’s actions fraudulent may have been error, but not sufficiently prejudicial to require reversal), 
cert, denied, 434 U.S. 958 (1977).

1731. 568 F.2d 411 (5th Cir.), cert, denied. 98 S. Ct. 3089 (1978).
1732. Id. at 425. The statements included several unjustified criticisms of defense counsel, generally 

hostile remarks to defense counsel, and challenges to defense questions without a Government objection. 
Id. at 423.

1733. Id. at 424. In its decision the court noted that cautionary instructions regarding the judge’s 
comments were given, that defense counsel conceded that the judge’s conduct did not change his 
presentation of the defense, and that the judge also indicated his dissatisfaction with the Government’s 
case. Id. at 425.

1734. 380 U.S. 609 (1965).
1735. Id. at 615. The Court reasoned that such an instruction penalizes a defendant for exercising his 

right to silence and, like a prosecutor’s comment on the subject, is an unconstitutional compulsion to 
sacrifice the right. Id. at 614.

1736. 435 U.S. 333 (1978).
1737. Id. at 334-37.
1738. Id. at 338-41.
1739. See, e.g., United States v. Bynum, 566 F.2d 914, 919 (5th Cir. 1978) (judge’s comment to pro se 

defendant that he would have opportunity but not obligation to testify proper); United States v. Trevino, 
565 F.2d 1317, 1320 (5th Cir.) (per curiam) (judge’s instruction that defendant cannot be required to 
incriminate himself, aimed at curing alleged improper conduct of prosecutor, not plain error), cert, denied, 
435 U.S. 971 (1978); United States v. Gambina, 564 F.2d 22, 25 (8th Cir. 1977) (trial court’s warning to pro 
se defendant while he was cross-examining witness that he could not testify until he took the stand not 
improper).

1740. Stump v. Sparkman, 435 U.S. 349, 356-57(1978).
1741. 435 U.S. 349 (1978).

In Griffin v. California™ the Supreme Court held that a judge may not 
instruct a jury that the failure of a defendant to testify is evidence of guilt.1735 
This Term the Court in Lakeside v. Oregon1736 considered whether a trial 
judge’s instruction to the jury that a defendant’s failure to testify should not 
give rise to any inference violated the Griffin rule.1737 The Court interpreted 
Griffin to apply only in cases of adverse comments and held that because the 
instruction in Lakeside was facially neutral, there was no fifth amendment 
violation.1738 Similarly, when a judge during trial merely mentions that a 
defendant cannot be required to testify, the Griffin rule is not violated.1739

Reversal is generally the only remedy available to a defendant victimized 
by judicial misconduct. Because a judge enjoys immunity even if his actions 
were erroneous, malicious, or in excess of his authority, civil damage actions 
often cannot be maintained.1740 1741 This Term in Stump v. Sparkman™ the 
Supreme Court recognized that a civil suit will lie against a judge only for 
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nonjudicial actions or acts done in the clear absence of all jurisidiction.17« 
The decision in Stump has already been applied in a criminal context. In 
Kelsey v. Fitzgerald'™3 the Eighth Circuit held that under the rule of Stump a 
judge cannot be held liable for damages in a civil rights action1744 brought 
against him for a summary denial of a habeas corpus petition.1745

Disqualification and Recusal. Federal law requires sua sponte
disqualification of a judge whose impartiality might reasonably be ques
tioned.1746 The same statute also requires sua sponte disqualification for 
specific circumstances, including personal bias or prejudice concerning a 
party,1747 personal knowledge of disputed evidentiary facts,1748 previous 
service by the judge or a former associate counsel as witness in the case,1749 
previous governmental service during which the judge acted as counsel, 
witness, or adviser in the proceeding or expressed an opinion about the case in 
controversy,1750 personal or family interest by the judge in the proceeding, its 
parties, or any interest apt to be substantially affected by the outcome in the 
case,1751 and service by a close relative as a material witness or counsel in the 
case.1752 A judge can also be disqualified by the filing of a timely affidavit1753

1742. Id. at 356-57. At issue in Stump was the liabilty of a judge who, on the petition of a mother, 
ordered the sterilization of a 15-year-old, slightly retarded girl. Id. at 351-53. The court absolved the judge 
of any liability and found that his actions were not done in the clear absence of all jurisdiction. Id. at 356- 
59. The Court concluded that because the court over which the judge presided was vested with broad 
jurisdictional authority, any procedural errors that were committed and the lack of specific statutory 
authorization for the sterilization did not remove the judge’s immunity. Id.

1743. 574 F.2d 443 (8th Cir. 1978) (per curiam).
1744. The action was brought under 42 U.S.C. § 1983 (1970).
1745. 574 F.2d at 444.
1746. 28 U.S.C. § 455(a) (1976) (any justice, judge, magistrate, or referee in bankruptcy shall disqualify 

himself in any proceeding in which his impartiality might reasonably be questioned).
1747. Id. § 455(b)(1); see United States v. Stevenson, 573 F.2d 1105, 1107 (9th Cir. 1978) (exposure to 

unsupported and unsworn hearsay statements in presentence report did not prejudice judge sufficiently to 
require recusal from sentencing, because judge stated he would disregard questioned statements); United 
States v. Williams, 569 F.2d 823, 826-27 (5th Cir. 1978) (judge’s comment in pretrial conference that he 
heard defendants were criminals did not merit sua sponte disqualification when there was no evidence 
judge biased and when defendant failed to object); United States v. Wolfson, 558 F.2d 59, 62-64 (2d Cir. 
1977) (refusal to postpone sentencing and requiring submission of clarifying affidavits in coram nobis 
proceedings, in light of complexity of case and significant error in coram nobis petition, not reasonable basis 
for suspecting judicial bias meriting recusal); United States v. Archbold-Newball, 554 F.2d 665, 681-82 
(5th Cir.) (judge’s remarks at defendant’s bond hearing that he had concluded that conspiracy existed and 
that its participants were the most vicious individuals he had ever seen revealed no personal or extrajudicial 
bias meriting new trial), cert, denied, 434 U.S. 1000 (1977).

1748. 28 U.S.C. § 455(b)(1) (1976).
1749. Id. § 455(b)(2).
1750. Id. § 455(b)(3); see United States v. Kelly, 556 F.2d 257, 262-63 (5th Cir. 1977) (judge who had 

been United States Attorney when crime occurred not required to disqualify self when investigation of 
crime did not begin until after he resigned).

1751. 28 U.S.C. § 455(b)(4), (5) (1976); see United States v. Sellers, 566 F.2d 884, 887 (4th Cir. 1977) 
(proof trial judge in bank robbery case owned 0.04% of stock in bank’s holding company insufficient 
evidence of bias to require recusal).

1752. 28 U.S.C. § 455(b)(5) (1976).
1753. 28 U.S.C. § 144 (1976). Unless there is a showing of good cause, the affidavit must be filed at least 

10 days before the beginning of the term during which the case is to be heard. Id.; see United States v. 
Daley, 564 F.2d 645, 651 (2d Cir. 1977) (defense motion for recusal made seven months after appointment 
of judge properly rejected for lack of timeliness; good cause for late filing not shown because alleged bias 
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that states facts sufficient to show bias or prejudice.* 1754 The test of sufficiency 
is whether the allegations, if true, warrant disqualification, not whether they 
are in fact true.1755

known to defendant at start of trial), cert, denied, 435 U.S. 933 (1978).
1754. See Monteer v. Benson, 574 F.2d 447, 452 (8th Cir. 1978) (refusal to recuse on defendant’s motion 

proper; record clear that judge accorded defendant full, fair, and patient hearing); United States v. Daley, 
564 F.2d 645, 651 (2d Cir. 1977) (trial judge’s comment at trial seven years earlier at which defendant was 
witness that his testimony could not be reconciled with that of another witness without one lying 
insufficient to show bias justifying recusal), cert, denied, 435 U.S. 933 (1978).

It is not clear, however, that a motion for recusal based on personal bias must always be made pursuant 
to 28 U.S.C. § 144 (1976). The Fifth Circuit this term decided on its merits a motion that was based on 
United States v. Bryan, 393 F.2d 90 (2d Cir. 1968). See United States v. Partin, 552 F.2d 621, 636 (5th Cir.) 
(motion for recusal did not rely on 28 U.S.C. § 144 (1976) or 28 U.S.C. § 455 (1976); judge properly denied 
motion to recuse), cert, denied, 434 U.S. 903 (1977).

1755. United States v. Bennett, 539 F.2d 45, 51 (10th Cir.), cert, denied, 429 U.S. 925 (1976).
1756. United States v. Irwin, 561 F.2d 198, 200 (10th Cir. 1977), cert, denied. 434 U.S. 1012 (1978); 

United States v. Daley, 564 F.2d 645, 651 (2d Cir. 1977), cert, denied, 435 U.S. 933 (1978); see United 
States v. Williams, 569 F.2d 823, 826-27 (5th Cir. 1978) (no error forjudge to fail to disqualify self after he 
made remarks about defendant’s guilt during hearing on motion when counsel made no objection, 
defendant waived jury trial, and there was no evidence of personal bias against defendant).

1757. See United States v. Berardelli, 565 F.2d 24, 30 (2d Cir. 1977) (proper forjudge to hear contempt 
prosecution that arose from trial over which he presided because charge did not involve disrepect or 
criticism of judge); United States v. Daley, 564 F.2d 645, 651 (2d Cir. 1977) (disqualification not required 
merely because defendant was witness in earlier trial over which judge presided), cert, denied, 435 U.S. 933 
(1978); United States v. Archbold-Newball, 554 F.2d 665, 682 (5th Cir.) (judge’s refusal to disqualify self 
because of knowledge acquired in bond hearing proper), cert, denied, 434 U.S. 1000 (1977); United States v. 
Partin, 552 F.2d 621, 629 (5th Cir.) (no per se error for same judge to preside at retrial after reversal or to 
preside at guilty plea at third trial), cert, denied, 434 U.S. 903 (1977).

1758. See United States v. Williams, 569 F.2d 823, 826-27 (5th Cir. 1978) (judge’s failure to disqualify 
self from trial after denial of defendant’s motion for continuance not error).

1759. 561 F.2d 198 (10th Cir. 1977), cert, denied, 434 U.S. 1012 (1978).
1760. Id. at 200.
1761. Id. at 200-01.
¡762. See United States v. Grismore, 564 F.2d 929, 933 (10th Cir. 1977) (judge not disqualified simply 

because litigant sues or threatens to sue judge; defendant’s claim against judge intemperate and frivolous), 
cert, denied, 435 U.S. 954 (1978).

When bias on the part of the judge is alleged, a conviction will not be 
reversed for failure of the judge to disqualify himself or to grant a motion for 
disqualification, unless personal bias against the defendant is shown. 1756 A 
judge is not disqualified from presiding at a particular proceeding merely 
because he may have acquired knowledge relating to the case from an earlier 
case.1757 Moreover, prejudice is not established merely because a judge has 
previously rendered a decision against that party.1758 1759 Thus, inUnited States v. 
Irwin1159 reversal was not required even though the trial judge had previously 
ruled against the defendant in a declaratory judgment action in which the 
defendant had sought a decision that certain information could be omitted 
from his tax returns.1760 The court of appeals held that the affidavit fell short 
of the required showing of bias, particularly because the judge’s decision in 
the declaratory judgment action did not even reach the merits of the claim, 
but instead held only that no justiciable controversy existed.1761

Disqualification is also not required if the judge is named as a party in a 
clearly frivolous suit by a defendant.1762 Thus, the Seventh Circuit this term 
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held that a judge, named as a defendant with almost every other federal 
district court judge, need not disqualify himself.1763

1763. See United States v. Taylor, 569 F.2d 448, 450 (7th Cir. 1978) (conclusory allegations of bias in 
affidavit supporting motion for disqualification of judge not legally sufficient), cert, denied, 435 U.S. 952 
(1978).

1764. See 18 U.S.C. § 401(1) (1976) (“A court of the United States shall have the power to punish by 
fine or imprisonment, at its discretion, such contempt of its authority, and none other, as (1) misbehavior of 
any person in its presence or so near thereto as to obstruct the administration of justice . . . .”).

1765. See Fed. R. Crim. P. 42.
1766. Fed. R. Crim. P. 42(a). The order of contempt must recite the facts and must be signed by the 

judge. Id.
1767. See United States v. Lewis, 565 F.2d 1248, 1254 (2d Cir. 1977) (when defendant testifying at 

codefendant’s trial evasively answered questions after court twice warned him to be responsive, court’s 
summarily finding of defendant in contempt proper), cert, denied, 435 U.S. 973 (1978).

1768. Fed. R. Crim. P. 42(b). The notice that must be given includes the time and place of the hearing 
and the essential facts constituting the criminal contempt charged. In addition, a reasonable time for 
preparation of a defense must be allowed. Id; see In re Weeks, 570 F.2d 244, 245, 247 (8th Cir. 1978) (few 
minutes notice grossly inadequate for criminal contempt proceedings for former police chiefs violation of 
court order not to interfere with witnesses; at minimum sufficient time to obtain counsel and prepare 
defense required).

1769. Frank v. United States, 395 U.S. 147, 151 (1969); cf. Girard v. Goins, 575 F.2d 160, 165 (8th Cir. 
1978) (reversible error when trial court failed to offer jury trial for proceeding in which fines exceeded 
$500).

1770. 553 F.2d 1082 (7th Cir.) (per curiam), cert, denied, 434 U.S. 840 (1977).
1771. Id. at 1087-90.
1772. See United States v. Seale, 461 F.2d 345, 355 (7th Cir. 1972) (dictum) (as means of preserving 

order, judge should maintain ability to sentence for more than six months).
1773. 553 F.2d at 1089. In reaching its decision the Seventh Circuit indicated its agreement with the 

Supreme Court’s analysis of the issue in Codispoti v. Pennsylvania, 418 U.S. 506, 515 (1974).

Contempt Power. The power of federal judges to charge and convict for
criminal contempt is granted by federal statute,1764 but the Federal Rules of 
Criminal Procedure govern its use.1765 A judge may summarily hold a person 
in contempt only if the judge certifies that the objectionable conduct was 
committed in his presence.1766 Thus, it is proper for a judge to punish 
summarily for criminal contempt a witness who, after being told to respond to 
the questions asked of him, continues to give unresponsive answers.1767 When, 
however, the objectionable conduct occurs outside the presence of the judge, 
notice of hearing and other procedural safeguards are required before the 
conduct may be punished.1768

A defendant has a right to a jury trial if the sentence for any one contempt 
citation exceeds six months.1769 When multiple findings of contempt result in 
sentences that exceed six months in the aggregate, the right to a jury trial 
depends on when sentencing for contempt occurs. The Seventh Circuit this 
term in United States v. Prewitt1™ found a right to jury trial when a defendant 
was twice cited for contempt during trial, but not sentenced for each finding 
until after the verdict on the principal charge.1771 In an earlier decision the 
same circuit stated in dictum that as a means of preserving order, a judge may 
penalize multiple summary findings of contempt with sentences exceeding six 
months in the aggregate.1772 The Seventh Circuit distinguished the earlier case 
by reasoning that when sentencing for contempt is delayed until after trial, 
there is no need to preserve the potency of the contempt weapon.1773
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The courts of appeals differ with regard to the degree of intent necessary to 
support a conviction for criminal contempt.1774 This term the Fifth Circuit in 
United States v. Smith'775 held that when the objectionable conduct involved 
the making of out-of-court statements that tended to influence jurors who 
were present, a conviction for criminal contempt could only be predicated on 
proof that the statements were knowingly and intelligently made to the 
jurors.1776 Thus, because the lower court found only that the statements were 
made with willful and wanton disregard of whether the jurors might hear 
them, the conviction was reversed.1777 A conviction for criminal contempt in 
which first amendment rights are jeopardized will not be maintained unless 
the conduct that is the subject of the contempt presents a clear and present 
danger to the administration of justice.1778 Thus, in Landmark Communica
tions, Inc. v. Virginia'779 the Supreme Court reversed the criminal contempt 
conviction of a newspaper publisher who was responsible for the publication 
of confidential information relating to a state’s judicial review commission; 
the Court found that the clear-and-present-danger standard had not been 
met.1780

1774. See, e.g., In re Allis, 531 F.2d 1391, 1392 (9th Cir.) (tardiness of attorney; contempt is willful 
disregard or disobedience of public authority), cert, denied, 429 U.S. 900 (1976); In re Williams, 509 F.2d 
949, 960 (2d Cir. 1975) (conduct in courtroom; must show intent to obstruct, disrupt, or interfere with 
administration of justice); In re Joyce, 506 F.2d 373 (5th Cir. 1975) (refusal to obey court order; must show 
contemptuous act and willful, contumacious, or reckless state of mind); United States v. Seale, 461 F.2d 
345, 368 (7th Cir. 1972) (conduct in court room; minimum requisite intent is volitional act done by one 
who knows or should reasonably be aware that his conduct is wrongful); Hawkins v. United States, 190 
F.2d 782, 784 (4th Cir. 1951) (statements to jurors; need only show statement had tendency to influence 
juror).

1775. 555 F.2d 249 (9th Cir. 1977).
1776. Id. at 251-52. In Smith, however, the court recognized that the context in which the inquiry 

regarding requisite intent is made may affect the expression of that intent. Id.
1777. Id. at 251.
1778. See Wood v. Georgia, 370 U.S. 375, 395 (1962) (issuing statements to press accusing judge of race 

agitation inadequate basis for contempt finding); Bridges v. California, 314 U.S. 252, 275 (1941) (first 
amendment violated by criminal contempt conviction of newspaper publisher and editor for comment on 
pending cases).

1779. 435 U.S. 829 (1978).
1780. Id. at 845. The Supreme Court acknowledged that there is some risk of injury to a judge from 

premature disclosure, but found that this alone was insufficient to meet the clear-and-present-danger 
standard. Id. The Court also noted that much of the risk of disclosure could be eliminated through internal 
control of the commission. Id.

1781. In determining whether contempt proceedings are civil or criminal, the proper focus is on what 
the court seeks to accomplish by the contempt finding. Shillitane v. United States, 384 U.S. 364, 370 
(1966). Civil contempt is generally used to coerce prospective compliance with court orders, testimony, or 
production of material; criminal contempt is primarily used to punish past improper conduct. Id. Compare 
Pabst Brewery Co. v. Brewery Workers Local 77, 555 F.2d 146, 149 (7th Cir. 1977) (fines against workers 
who had violated court order by striking but who had ceased activity punitive in nature; contempt 
proceedings therefore criminal) with United States v. Mitchell, 556 F.2d 371, 383 (6th Cir.) (imprisonment 
of defendants who ignored order to give voice exemplars, with condition of release on compliance, coercive 
in nature; contempt proceedings therefore civil), cert, denied, 434 U.S. 925 (1977).

Civil contempt proceedings1781 against recalcitrant witnesses were consid
ered by several circuits this term. Generally, a witness’ allegations of 
prosecutorial control of the grand jury are insufficient to vacate a finding of 
contempt for failure of the witness to cooperate unless there is a showing that 
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the grand jury had lost its independence.1782 In addition, despite a charge that 
the inquiry was based on illegal electronic surveillance, two circuits this term 
held that a recalcitrant grand jury witness may be held in civil contempt 
without according him discovery of the evidence obtained by the surveillance 
or a full suppression hearing on the validity of the surveillance.1783 Civil 
contempt proceedings against a witness who violates a court order, however, 
may not be maintained once the order is withdrawn.1784 One who has been 
held in civil contempt for violation of a court order may be imprisoned until 
he complies with the order, but no confinement may exceed eighteen 
months. 1785 If a contemnor has been imprisoned for more than eighteen 
months, any additional time served must be credited toward a subsequent 
criminal conviction.1786 When, however, a witness already serving a criminal

1782. See In re Grand Jury Proceedings (Balliro), 558 F.2d 1177, 1179 (5th Cir. 1977) (per curiam) 
(contempt finding proper despite showing that grand jury acted on information supplied by prosecutor).

1783. See In re Special February 1977 Grand Jury, 570 F.2d 674, 678 (7th Cir.) (per curiam) (contempt 
finding proper because in camera review of challenged documents sufficient exploration of immunized 
witness’ fourth amendment claims and full hearing would have unjustifiably interrupted grand jury 
proceedings), cert, denied, 98 S. Ct. 3089 (1978); United States v. Morales, 566 F.2d 402, 406-08 (2d Cir. 
1977) (delay of grand jury for suppression hearing unjustified because in camera examination of documents 
sufficient; rule same in civil proceedings instituted during and after grand jury’s term).

The issue of a witness’ ability to demand a hearing on or request access to evidence derived from an 
intercepted communication arises because of two provisions of title III of the Omnibus Crime Control and 
Safe Streets Act of 1968, 18 U.S.C. §§ 2510-2520 (1976). See notes 399-411 supra and accompanying text. 
18 U.S.C. § 2515 provides that no part of an illegally intercepted communication or evidence derived from 
an illegally intercepted communication may be received in evidence in any proceeding before a grand jury. 
The Supreme Court has held that this section may be raised as a defense to civil contempt charges based on 
refusal to answer grand jury questions derived from illegal wiretapping. Gelbard v. United States, 408 U.S. 
41, 46-61 (1972). Additionally, 18 U.S.C. § 2518(10)(a) allows any aggrieved person in a proceeding before 
an authority of the United States to move to suppress the contents of any illegally intercepted 
communication. Nevertheless, it has generally been held that an immunized grand jury witness who 
invokes 18 U.S.C. § 2515 is not entitled to a hearing or a motion to suppress under 18 U.S.C. § 2518(10)(a) 
or access to materials during the grand jury proceedings. See In re Grand Jury Proceedings (Worobyzt), 
522 F.2d 196, 198 (5th Cir. 1975), cert, denied, 425 U.S. 911 (1976) (witness not entitled to review 
questioned material); Droback v. United States, 509 F.2d 625, 626 (9th Cir. 1974) (per curiam) (witness not 
entitled to delay grand jury proceedings by having court conduct full-fledged supression hearing to 
determine lawfulness of surveillance), cert, denied, 419 U.S. 885 (1975); In re Persico, 491 F.2d 1156, 1162 
(2d Cir.) (witness entitled to refuse to testify only when no authorizing court order or Government 
concedes that surveillance not in conformity with statute, or when prior judicial determination to that 
effect), cert, denied, 419 U.S. 924 (1974). But see Melickian v. United States, 547 F.2d 416 (8th Cir.), cert, 
denied, 430 U.S. 986 (1977) (Government must make minimum showing that delay or undermining of 
secrecy would result before witness is denied hearing or access to materials); In re Lochiatto, 497 F.2d 803, 
807-08 (1st Cir. 1974) (witness entitled to review court order allowing wiretapping). The in camera 
inspection of the materials questioned by grand jury witnesses are usually held only to ascertain that the 
communications were intercepted according to a facially valid court order. See In re Special February 1977 
Grand Jury, 570 F.2d 674, 678 (7th Cir.) (per curiam) (all electronic surveillance documents examined in 
camera and complied with wiretap law), cert, denied, 98 S. Ct. 3089 (1978); United States v. Morales, 566 
F.2d 402, 406 (2d Cir. 1977) (in camera examination of documents revealed wiretap facially valid).

1784. In re Grand Jury Proceedings (Brown), 574 F.2d 445, 447 (8th Cir. 1978) (witness who refused to 
comply with subpoena duces tecum held in civil contempt; no conviction possible when subpoena 
withdrawn). The court in Brown reasoned that because the purpose of a civil contempt proceeding is to 
coerce compliance with a court order, once the subpoena is withdrawn, there is no justification in 
maintaining the action. Id.

1785. See 28 U.S.C. § 1826 (1976).
1786. See United States v. Mitchell, 556 F.2d 371, 380 (6th Cir.) (defendant who refused to give voice 

exemplars held in civil contempt; because 28 U.S.C. § 1826(a)(2), which applies to recalcitrant witnesses, 
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sentence is held in civil contempt and ordered imprisoned, his criminal 
sentence will be suspended and his term of imprisonment thereby ex
tended.* 1787

limits confinement to 18 months, any additional time served must be credited to criminal conviction 
sentence), cert, denied, 434 U.S. 925 (1977).

1787. See In re Grand Jury Proceedings (Garmon), 572 F.2d 1373, 1376 (9th Cir. 1978). In Garmon a 
prisoner twice refused to comply with a court order to testify at a grand jury hearing. Id. at 1374. On the 
second refusal the judge held her in civil contempt and committed her until she agreed to testify or for 18 
months, and suspended her sentence. Id. The defendant argued that 18 U.S.C. § 3568, which provides that 
a sentence for a criminal conviction begins to run the day a person is incarcerated and that credit is to be 
given toward it for each day spent in prison, precludes a judge from varying a continuous sentence and thus 
limits 28 U.S.C. § 1826. Id. at 1375. The court, stating that section 3568 is inapplicable when the running of 
the sentence is interrupted through the fault of the prisoner, held that a judge may suspend a criminal 
sentence to punish an already sentenced individual for civil contempt. Id. at 1376.

1788. See Berger v. United States, 295 U.S. 78, 88 (1935) (prosecutor may use every legitimate means to 
convict guilty, but must not act to secure wrongful conviction).

1789. See, e.g., United States v. Hilliard, 569 F.2d 143, 144 (D.C. Cir. 1977) (prosecutor’s repeated 
assertions that information not in evidence proved defendant’s guilt improper); United States v. Barker, 
553 F.2d 1013, 1025 (6th Cir. 1977) (prosecutor’s remark that defendant’s conviction necessary to 
maintain law and order reversible error); United States v. Corona, 551 F.2d 1386, 1389 (5th Cir. 1977) 
(prosecutor’s assertion of own credibility as basis for conviction and comment on defendant’s consultation 
with attorney during examination of witness improper); notes 1807-17 infra and accompanying text.

1790. See United States v. Tumblin, 551 F.2d 1001, 1004-05 (5th Cir. 1977) (prosecutor’s attempt to 
portray defendant as “bad man” through questioning concerning release from confinement and subsequent 
arrest exceeded permissible scope of cross-examination); notes 1833-51 infra and accompanying text.

1791. See United States v. Lord, 565 F.2d 831, 836 (2d Cir. 1977) (prosecutor’s disclosure to jurors of 
stabbing of Government witness justified mistrial when stabbing unrelated to offense charged); United 
States v. Martin, 561 F.2d 135, 140 (8th Cir. 1977) (mistrial required because prosecution read to jury 
irrelevant and prejudicial grand jury testimony of defendant). But cf. United States v. Brooks, 567 F.2d 
134, 140 (D.C. Cir. 1977) (Government’s use of videotape in which defendant asserted his “main hustle” 
was stealing not fatally prejudicial if used to contradict profession of innocence).

1792. See United States v. Franklin, 568 F.2d 1156, 1158-59 (8th Cir.) (prosecutor’s assertion that 
defendant lied on stand not reversible error in absence of timely objection), cert, denied, 435 U.S. 955 
(1978); United States v. Juarez, 566 F.2d 511, 517 (5th Cir. 1978) (prosecutor’s statement to jury that 
acquittal would ”violat[e] your sacred oath before God” did not rise to level of plain error when curative 
instructions given and defendant made no motion for mistrial); United States v. Ochoa, 564 F.2d 1155, 
1158 (5th Cir. 1977) (remarks of prosecutor identifying self with Government witness not plain error), cert, 
denied, 98 S. Ct. 2853 (1978); United States v. Davis, 557 F.2d 1239, 1244 (8th Cir.) (prosecutor’s false 
statement, not objected to, regarding absence of marijuana in other defendant’s living quarters not plain 
error because evidence overwhelmingly indicated all marijuana found belonged to defendant), cert, denied, 
434 U.S. 971 (1977); cf. Satterfield v. Zahradnick, 572 F.2d 443, 446 (4th Cir. 1978) (improper argument, 
not objected to, concerning defendant’s failure to testify is not cognizable in federal habeas corpus 
proceedings in absence of showing of prejudice and cause for failure to object); St. John v. Estelle, 563 F.2d 
168, 168 (5th Cir. 1977) (mistrial motion because prosecutor exhorted jury not to free ex-convict not 
sufficient compliance with contemporaneous objection rule to allow review; specific objection required), 

PROSECUTORIAL MISCONDUCT AT TRIAL

The duty of the prosecutor is to seek justice, not merely convictions.1788 
Thus, a prosecutor may not make inflammatory or otherwise improper 
statements,1789 elicit inadmissible testimony in the examination of wit
nesses,1790 or introduce false or misleading evidence.1791 If the defendant fails 
to make a timely objection, however, reversal will be required only if the 
conduct constitutes plain error.1792 Moreover, only misconduct that signifi
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cantly prejudices the substantial rights of the defendant1™ Or significantly 
affects the jury’s decision1793 1794 warrants reversal. The Fifth Circuit has restated 
the substantial-rights test by requiring reversal when the conduct “permeates 
the entire trial.”1795 Prosecutorial misconduct will not result in reversal if 
there is overwhelming evidence of guilt,1796 if the impermissible conduct is a 
response to similar defense actions,1797 or if the judge gave curative instruc
tions mitigating any prejudice caused by the conduct.1798

cert, denied, 98 S. Ct. 2255 (1978).
1793. See United States v. Corona, 551 F.2d 1386, 1388 (5th Cir. 1977) (citing Berger v. United States, 

295 U.S. 78 (1935)) (test is whether prosecutor’s argument, taken as a whole in context of case, 
prejudicially affects substantial rights of defendant).

1794. See United States v. Millet, 559 F.2d 253, 258 (5th Cir. 1977) (test is whether error could have 
substantial and significant effect on jury’s verdict), cert, denied, 434 U.S. 1015 (1978).

1795. United States v. Chatham, 568 F.2d 445, 451 (5th Cir. 1978) (prosecutor’s single reference to cars 
when defendant charged only with theft of one car not reversible error; misconduct did not permeate entire 
trial); United States v. Blevins, 555 F.2d 1236, 1240 (5th Cir. 1977) (because improper statements did not 
permeate entire trial, reversal not required), cert, denied, 434 U.S. 1016 (1978).

1796. See, e.g., Moore v. Cowan, 560 F.2d 1298, 1302 (6th Cir. 1977) (prosecutor’s questions regarding 
defendant’s silence error; reversal not required because of overwhelming evidence of guilt), cert, denied, 
435 U.S. 929 (1978); United States v. Davis, 557 F.2d 1239, 1245 (8th Cir.) (any error in closing argument 
harmless in light of strong evidence of guilt), cert, denied, 434 U.S. 971 (1977); Hayton v. Egeler, 555 F.2d 
599, 603 (6th Cir.) (prosecutor’s questions regarding defendant’s postarrest silence harmless in view of 
strong evidence of guilt), cert, denied, 434 U.S. 973 (1977).

1797. See United States v. Davis, 564 F.2d 840, 846-47 (9th Cir. 1977) (prosecutor’s arguably improper 
remarks not grounds for reversal when responding to defense counsel’s similar statement), cert, denied, 434 
U.S. 1015 (1978); United States v. Alpem, 564 F.2d 755, 760 (7th Cir. 1977) (prosecutor’s reference to oath 
of office not ground for reversal when in response to defense attack on professional integrity); United States 
v. Grabiec, 563 F.2d 313, 319 (7th Cir. 1977) (because ”[a]n advocate is to be accorded considerable 
latitude in replying to his opponent’s arguments,” prosecutor’s statement that he had been “hoodwinked” 
by defense counsel not reversible error); United States v. Millet, 559 F.2d 253, 259 & n.9 (5th Cir. 1977) 
(prosecutor’s belligerent response to defense character assassination of Government witness could have 
only insubstantial and insignificant effect on jury), cert, denied, 434 U.S. 1015 (1978); United States v. 
Smyth, 556 F.2d 1179, 1185 (5th Cir.) (in case concerning defrauding of government, statement “that’s 
your tax money” highly improper, but harmless because evidence strong and curative instructions given), 
cert, denied, 434 U.S. 862 (1977).

1798. See United States v. Levine, 569 F.2d 1175, 1178 (1st Cir. 1978) (prosecutor’s remark, ”[w]e have 
got a double duty, prosecute the guilty, protect the innocent,” cured by instruction); United States v. 
Tanda, 568 F.2d 1122, 1123-24 (5th Cir.) (prosecutor’s repeated assertions in closing statement that 
defendant lied on stand not reversible error because of curative instructions and because any prejudicial 
effect slight), cert, denied. 98 S. Ct. 3081 (1978); United States v. Goldman, 563 F.2d 501, 504-05 (1st Cir. 
1977) (prosecutor’s derogatory reference to defendant’s religion cured by prompt instruction), cert, denied, 
434 U.S. 1067 (1978); United States v. Johnson, 558 F.2d 744, 747 (5th Cir. 1977) (any prejudice from 
prosecutor’s statement implying defendant underpaid taxes cured by instruction), cert, denied, 434 U.S. 
1065 (1978); United States v. Bolts, 558 F.2d 316, 321 (5th Cir.) (any error in prosecutor’s question 
regarding number of defendant’s Swiss bank account cured by instruction), cert, denied, 434 U.S. 930 
(1977); United States v. Miranda, 556 F.2d 877, 880 (8th Cir. 1977) (prosecutor’s reading from transcript 
not in evidence harmless because of curative instructions and because transcript not prejudicial).

1799. See United States v. Hilliard, 569 F.2d 143, 146 (D.C. Cir. 1977) (reversal required because 
prosecutor’s references to defendant by alias prejudicial; fact of alias not in evidence).

Opening Statements and Closing Arguments. In his opening statement
and closing argument, a prosecutor must limit his statements to those 
reasonably supported by the evidence.1799 Opening statements must be limited 
to a discussion of the evidence that the prosecutor intends to introduce and 
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that he believes in good faith is admissible and available.1800 Similarly, closing 
argument must be limited to comments and inferences based only on evidence 
admitted at trial.1801 A prosecutor’s comment on the credibility of a wit
ness,1802 discussion of evidence held inadmissible,1803 or false suggestion that 
evidence proves the guilt of each defendant in a joint trial1804 is generally 
improper, but is not always grounds for reversal. The prosecutor’s injection of 
his personal belief into the argument may justify reversal if no curative 
instructions are given or if justice so requires.1805 Moreover, reversal is 
warranted if the prosecution argues improper inferences from defense coun
sel’s conduct at trial.1806

Although a prosecutor may forcefully argue his case to the jury,1807 he must 
refrain from making inflammatory remarks.1808 Thus, in Houston v. Estelle1309

1800. See id. (opening statement contained remarks about alias never connected to defendant).
1801. See United States v. Tanda, 568 F.2d 1122, 1124 (5th Cir.) (prosecutor’s statements in closing 

argument that defendant was lying were harmless because statements based only on evidence in record, 
weight of evidence against defendant, and curative instructions given), cert, denied, 98 S. Ct. 3081 (1978); 
United States v. Dyba, 554 F.2d 417, 422 (10th Cir.) (proper for prosecutor to argue inference that 
defense’s failure to call witness with relevant knowledge implied testimony would be adverse), cert, denied, 
434 U.S. 830 (1977).

1802. Compare United States v. Corona, 551 F.2d 1386, 1389 (5th Cir. 1977) (prosecutor’s vouching for 
credibility of witnesses reversible error when combined with other errors) with United States v. Lane, 574 
F.2d 1019, 1021 (10th Cir. 1978) (statement bolstering Government witness’ credibility not error when 
statement ambiguous and curative instructions given), cert.denied, 47 U.S.L.W. 3225 (U.S. Oct. 2, 1978) 
and United States v. Morris, 568 F.2d 396, 402 (5th Cir. 1978) (prosecutor’s statement bolstering 
government agent’s credibility harmless error in light of entire record and curative instructions).

1803. See United States v. Miranda, 556 F.2d 877, 879-80 (8th Cir. 1977) (error to read from transcript 
of tapes in closing argument when tapes in evidence, but transcript was not; not reversible error because of 
judge’s admonishment of prosecutor, curative instructions, and lack of prejudice to defendant).

1804. See United States v. Mitchell, 556 F.2d 371, 380-81 (6th Cir.) (prosecutor’s implication that both 
defendants intended to kill Government witness when there was no evidence to link one defendant to plot 
not reversible error because jury could be expected to segregate evidence and apply it to only one 
defendant), cert, denied, 434 U.S. 925 (1977).

1805. Cf. United States v. Rothman, 567 F.2d 744, 750 (7th Cir. 1977) (closing argument referring to 
“strongest case we have” not clearly personal belief; any error cured by instruction). Compare United 
States v. Gonzalez-Vargas, 558 F.2d 631, 633 (1st Cir. 1977) (prosecutor’s repeated assertions of personal 
belief during closing argument required reversal; no provocation by defense, defense objected, and no 
curative instructions given) with United States v. Levine, 569 F.2d 1175, 1178 (1st Cir. 1978) (prosecutor’s 
statement that “we have got a double duty, prosecute the guilty, protect the innocent” injected personal 
belief of defendant’s guilt; error cured by timely instruction) and Hayton v. Egeler, 555 F.2d 599, 604-05 
(6th Cir.) (prosecutor’s expression of belief that defendant guilty not reversible error; no fundamental 
unfairness given totality of circumstances), cert, denied, 434 U.S. 973 (1977).

1806. See Houston v. Estelle, 569 F.2d 372, 377 (5th Cir. 1978) (reversal required because prosecutor’s 
improper statements, including characterization of defense objections and motions for mistrial as attempts 
to conceal truth, prejudiced defendant’s right to object to impermissible argument); United States v. 
Corona, 551 F.2d 1386, 1389 (5th Cir. 1977) (prosecutor alleged guilt by arguing inference from 
conferences between defense counsel and defendant during questioning of witness; reversal required when 
combined with other errors).

1807. See United States v. Craig, 573 F.2d 455, 494 (7th Cir. 1977) (prosecutor’s statements in closing 
argument that defense was fabrication and that witness caught in lie was within bounds of proper 
argument), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Drebin, 557 F.2d 1316, 
1332 (9th Cir. 1977) (prosecutor’s remarks concerning movie industry’s huge losses from “piracy” of films 
proper), cert, denied, 98 S. Ct. 2232 (1978).

1808. See generally ABA Standards on the Prosecutorial Function § 5.8(c) (appeals to passion 
and prejudice of jurors improper).

1809. 569 F.2d 372 (5th Cir. 1978).
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the Fifth Circuit granted the defendant’s petition for a writ of habeas corpus 
when it found that the prosecutor’s repeated characterization of the defendant 
as a heroin dealer unduly prejudiced the defendant and deprived him of due 
process of law, despite a cautionary instruction.1810 Other inflammatory 
remarks requiring reversal this term included a prosecutor’s comment during 
closing argument that the jury’s failure to convict would result in a loss of law 
and order1811 and a prosecutor’s reference during jury selection to the stabbing 
of a Government witness.1812 A prosecutor may not argue that evidence not in 
the record is probative of the defendant’s guilt,1813 nor may he assert his own 
credibility as a basis for conviction.1814 Nevertheless, if an improper remark is 
not objected to,1815 not prejudicial to the defendant,1816 or otherwise rendered 
harmless,1817 reversal is not required.

It is well settled that a prosecutor may not use a defendant’s postarrest 
silence against him at trial.1818 Moreover, the Supreme Court in Griffin v. 
California™19 prohibited prosecutorial comment on a defendant’s decision not 
to testify.1820 Nevertheless, only if the prosecutor’s comment was intended to 
or would naturally and necessarily cause the jury to focus on the decision not 
to testify will the court find a Griffin violation.1821 A prosecutor’s comment

1810. Id. at 382-84.
1811. United States v. Barker, 553 F.2d 1013, 1025 (6th Cir. 1977).
1812. United States v. Lord, 565 F.2d 831, 836 (2d Cir. 1977) (reversible error to fail to declare mistrial 

when reference to stabbing of Government witness during jury selection created “irresistible inference” 
that defendant was involved).

1813. See United States v. Corona, 551 F.2d 1386, 1388, 1390 (Sth Cir. 1977). In Corona the 
Government in closing argument referred to a codefendant’s guilty plea, which was not in the record. Id. at 
1388. Later, the prosecutor stated that although the verdict was the jury’s, “he wished it was his.” Id. 
While recognizing that the “I wish it were mine” argument is not prejudicial per se, the court held that its 
use is improper if it is based on evidence improperly injected by the prosecutor. Id.; see United States v. 
Juarez, 566 F.2d 511,517 (5th Cir. 1978) (“It will be your verdict; I wish it were mine” not reversible error 
because no suggestion of outside evidence); United States v. Hilliard, 569 F.2d 143, 146 (D.C. Cir. 1977) 
(prosecution’s repeated reference to defendant’s alias reversible error when no evidence connecting alias to 
defendant introduced).

1814. See United States v. Corona, 551 F.2d 1386, 1389 (5th Cir. 1977) (error for prosecutor to assert 
own credibility as basis for conviction).

1815. See United States v. Franklin, 568 F.2d 1156, 1159 (8th Cir.) (prosecutor’s assertion that 
defendant’s testimony was “lies, lies, lies” overly vehement, but no reversal in absence of timely objection), 
cert, denied, 435 U.S. 955 (1978); United States v. Juarez, 566 F.2d 511, 517 (5th Cir. 1978) (when no 
mistrial motion made and curative instructions given, prosecutor’s statement that release of defendant 
would be violation of “your sacred oath before God” not plain error).

1816. See United States v. Duhon, 565 F.2d 345, 345 & n.4 (Sth Cir.) (prosecutor’s statement that failure 
to convict would thwart prosecutions by discouraging victims to testify not prejudicial), cert, denied, 435 
U.S. 952 (1978); United States v. Grabiec, 563 F.2d 313, 319 (7th Cir. 1977) (in closing, prosecutor stated 
he was “hoodwinked” by defense; no reversal because unlikely that defendant prejudiced); United States v. 
Smith, 561 F.2d 8, 13 (6th Cir.) (prosecutor’s exaggeration in characterizing defendant not prejudicial), 
cert, denied, 434 U.S. 958 (1977).

1817. See notes 1796-98 supra and accompanying text.
1818. See notes 1877-81 infra and accompanying text.
1819. 380 U.S. 609 (1965).
1820. Id. at 615.
1821. See, e.g., United States v. Cornfeld, 563 F.2d 967, 970 (9th Cir. 1977) (test is whether prosecutor’s 

manifest intention in making remark was to comment on decision not to testify or was such that jury would 
naturally and necessarily take it as comment on failure to testify), cert, denied, 435 U.S. 922 (1978); United 
States v. Johnson, 563 F.2d 936, 942 (8th Cir. 1977) (same), cert, denied, 434 U.S. 1020 (1978); United 
States v. Ward, 552 F.2d 1080, 1083 (5th Cir.) (same), cert, denied, 434 U.S. 850 (1977). 
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that the defendant has failed to explain or to contradict some piece of 
evidence1822 will not violate Griffin unless the defendant is the sole potential 
source of contradiction.1823 In Lockett v. Ohio1824 the Supreme Court con
cluded that the prosecutor’s repeated references during trial to the “uncon
tradicted” evidence did not violate Griffin principles.1825 The Court reasoned 
that the prosecutor’s comments could have had no effect on the jury because 
defense counsel, by informing the jury that the defendant would testify and 
then failing to provide the testimony, himself focused the jury’s attention on 
the issue.1826 According to the Court, “the prosecutor’s remarks added 
nothing to the impressions already created” by the defense.1827 Similarly, 
there is no Griffin violation in a prosecutor’s comment that the failure of the 
defense to call certain witnesses implies that their testimony would be 
adverse.1828 Even if a Griffin violation is found, it is often held to be harmless 
error.1829 Thus, in United States v. Corbo1830 the Fifth Circuit held that a 
prosecutor’s comment on the defendant’s failure to deny his guilt once he had 
taken the stand to admit his previous felony conviction was harmless because 
curative instructions were given and the evidence against the defendant was

1822. See United States v. Bubar, 567 F.2d 192, 199 (2d Cir.) (statements regarding defendant’s failure 
to explain fingerprints and other evidence not Griffin violation), cert, denied, 434 U.S. 872 (1977); United 
States v. Johnson, 563 F.2d 936 (8th Cir. 1977) (prosecutor’s remark that he had not heard explanation of 
source of stolen money did not satisfy manifest-necessity test), cert, denied, 434 U.S. 1020 (1978); United 
States v. Rodríguez, 556 F.2d 638, 641-42 (2d Cir. 1977) (prosecutor may tell jury evidence is 
uncontradicted even if defense has not conceded the point), cert, denied, 434 U.S. 1062 (1978); United 
States v. Ward, 552 F.2d 1080, 1083 (5th Cir.) (prosecutor’s comment that only defendant knew how he 
got money failed to meet test; prosecutor merely referred to inference that knowledge follows from 
possession of money), cert, denied, 434 U.S. 850 (1977); cf. United States v. Cornfeld, 563 F.2d 967, 970-71 
(9th Cir. 1977) (prosecutor’s comment that defendant operated fraud in way to keep it secret failed to 
satisfy test), cert, denied, 435 U.S. 922 (1978).

1823. See United States v. Goldman, 563 F.2d 501, 505 (1st Cir. 1977) (error for prosecutor to argue 
that testimony uncontradicted when defendant only potential witness who could contradict; not reversible 
because trial court gave curative instructions and statement only small part of summation), cert, denied, 
434 U.S. 1067 (1978).

1824. 98 S. Ct. 2954 (1978).
1825. Id. at 2960.
1826. Id.
1827. Id.
1828. See United States v. Walker, 559 F.2d 365, 369 (5th Cir. 1977) (prosecutor’s comment in closing 

argument that sole defense was challenge to Government to prove case not comment on failure to testify); 
United States v. Dyba, 554 F.2d 417, 422 (10th Cir.) (comment during closing argument that failure of 
defense to call witnesses with knowledge implies their testimony would be adverse to defendant not error), 
cert, denied, 434 U.S. 830 (1977); cf. United States v. Floyd, 555 F.2d 45, 47 (2d Cir.) (in response to 
defense argument that certain witnesses did not testify, prosecution noted that defense had subpoena power 
to produce same witnesses; no denial of defendant’s right to rest on Government’s burden of proof), cert. 
denied, 434 U.S. 851 (1977).

1829. See Satterfield v. Zaharadnick, 572 F.2d 443, 446 (4th Cir. 1978) (in bench trial, prosecutor 
referred to failure to testify; no reversal because defense failed to object as required by state procedural 
rules); United States v. Walker, 559 F.2d 365, 369 (5th Cir. 1977) (overriding inoffensive nature of 
prosecutor’s statement, lack of improper intent, and two instructions to jury made improper comment 
harmless error); Hayton v. Egeler, 555 F.2d 599, 602 (6th Cir.) (constitutional error assumed; harmless in 
light of overwhelming evidence of guilt), cert, denied, 434 U.S. 973 (1977).

1830. 555 F.2d 1279 (5th Cir.), cert, denied, 434 U.S. 928 (1977). 
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overwhelming.1One court this term even suggested that Griffin may not be 
applicable in a bench trial.1832

Examining Witnesses and Offering Evidence. During questioning, a
prosecutor may not make statements1833 or elicit testimony1834 that might 
improperly influence a jury’s verdict. 1835 Similarly, he may not question the 
defendant concerning his pretrial silence.1836 Nevertheless, reversals are 
required only if this improper conduct so prejudices a defendant that it denies 
him a fair trial.1837

For the purposes of attacking the credibility of a witness, a prosecutor may 
introduce evidence that the witness has been convicted of a crime. 1838 In 
United States v. Tumblin™39 the Fifth Circuit limited the scope of prosecutori
al cross-examination in this area and stated that any inquiry should be 
confined to the number of convictions, the nature of the crimes, and the date 
and time of each conviction.1840

1831. Id. at 1282.
1832. See Satterfield v. Zaharadnick, 572 F.2d 443, 446 (4th Cir. 1978) (dictum).
1833. See United States v. Partente, 558 F.2d 1186, 1189-90 (5th Cir. 1977) (when combined with other 

errors, prosecutor’s assertion in cross-examination that sworn statement not in evidence contradicted 
defendant’s testimony reversible error; statement placed improper evidence before jury with effect of 
impugning defendant’s credibility).

1834. See United States v. Aldaco, 564 F.2d 706, 707 (5th Cir. 1977) (unless special circumstances make 
prejudicial testimony admissible, error to elicit from severed codefendant testimony of conviction for same 
crime with which defendant charged; evidence had no probative value and placed inadmissible testimony 
before jury).

1835. See Fed. R. Evid. 103(c) (“In jury cases, proceedings shall be conducted, to the extent 
practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as 
making statements or offers of proof, or asking questions in the hearing of the jury.”).

1836. United States v. Johnson, 558 F.2d 1225, 1230 (5th Cir. 1977) (questioning of witnesses to 
establish defendant’s postarrest silence unduly prejudicial and requires reversal); see notes 596-607 infra 
and accompanying text. But see Twyman v. Oklahoma, 560 F.2d 422, 424 (10th Cir. 1977) (per curiam) 
(cross-examination concerning pretrial silence on murder weapon proper because defendant purported to 
give full explanation to police and at trial), cert, denied, 434 U.S. 1071 (1978).

1837. Compare United States v. Aldaco, 564 F.2d 706, 707 (5th Cir. 1977) (eliciting testimony 
concerning codefendant’s conviction so prejudicial that it requires new trial) with United States v. Wolf, 
561 F.2d 1376, 1382 (10th Cir. 1977) (improper question suggesting defendant had been previously 
convicted of other crimes not prejudicial) and United States v. Bolts, 558 F.2d 316, 321-22 (5th Cir.) 
(question suggesting defendant had Swiss bank account, if improper, not so prejudicial that it requires 
reversal), cert, denied, 434 U.S. 930 (1977). In the face of prosecutorial misconduct, curative instructions 
and findings of harmless error may prevent reversal. See United States v. Little, 567 F.2d 346, 351 (8th Cir. 
1977) (not error to deny mistrial despite asking severed codefendant questions prosecutor knew would 
elicit assertion of right to silence when defendant failed to object immediately and curative instructions 
given), cert, denied, 435 U.S. 969 (1978); United States v. Blalock, 564 F.2d 1180, 1182-83 (5th Cir. 1977) 
(improper questions suggesting “guilt by association” harmless in face of overwhelming evidence); United 
States v. Drebin, 557 F.2d 1316, 1332 (9th Cir. 1977) (without evidence to corroborate, prosecutor’s 
question to witness whether defendant destroyed documents before search exceeded bounds of proper 
cross-examination, but not plain error), cert, denied, 98 S. Ct. 2232 (1978); cf. Watkins v. Foster, 570 F.2d 
501, 506-07 (4th Cir. 1978) (when defendant had not been convicted, prosecutor’s suggestion that 
defendant committed six other crimes required new trial; conduct violated state evidence rules, no limiting 
instructions given, and reasonable to conclude question influenced jury).

1838. Fed. R. Evid. 609(a).
1839. 551 F.2d 1001 (5th Cir. 1977).
1840. Id. at 1004. The Fifth Circuit reversed the defendant’s conviction and held that the prosecutor’s 

emphasis in cross-examination and during closing argument on the short period of time between the
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Suppression of material evidence by a prosecutor may justify a new trial. 184> 
Moreover, it is well settled that the failure of a prosecutor to correct 
testimony that he knows or should know is false denies a defendant due 
process of law if it is reasonably likely that the testimony could have affected 
the judgment of the jury.* 1841 1842 If, however, another witness through his 
testimony corrects the complained-of witness’ statement and there is other
wise sufficient evidence of guilt, reversal is not required.1843 In addition, when 
the false testimony relates to Government promises made to secure the 
witness’ testimony, the failure to correct it will not be reversible error if 
another witness provides substantially identical testimony on the substantive 
issues of the case.1844 1845 This term in United States v. Sanfilippo1345 the Fifth 
Circuit held that the failure of the prosecutor to correct the false testimony of 
a witness concerning the substance of a plea bargain, together with the effects 
of the prosecutor’s argument concerning it to the jury, violated due pro

defendant’s release from jail and his rearrest so prejudiced the defendant that it deprived him of his right to 
a fair trial. Id. The court reasoned that the remarks implied to the jury that the defendant spent most of his 
life imprisoned, rather than gainfully employed, and that he had a proven propensity to commit crimes. Id. 
at 1004; accord, United States v. Wolf, 561 F.2d 1376, 1381 (10th Cir. 1977) (dictum) (cross-examination 
should be confined to essential facts of conviction, nature of crimes, and punishment).

Nevertheless, more detailed evidence of other crimes may be admissible if it is substantially relevant for 
some purpose other than to show a probability that the defendant is a person of criminal character. See 
United States v. Wolf, 561 F.2d 1376, 1381 (10th Cir. 1977) (when defendant on direct examination 
attempted to explain away past convictions, proper for prosecutor to cross-examine on any relevant facts); 
United States v. Archbold-Newball, 554 F.2d 665, 680-81 (5th Cir.) (proper for prosecutor to cross- 
examine witness concerning defendant’s past criminal activities when relevant to defense theory of 
mistaken identity and to design of conspiracy), cert, denied, 434 U.S. 1000 (1977). Moreover, although 
extrinsic evidence of other wrongs or acts not culminating in criminal convictions is inadmissible for the 
purpose of impeachment or to show the character of a person, a prosecutor may use it as evidence for other 
purposes. Fed. R. Evid. 608(b), 404(b); see United States v. Brooks, 567 F.2d 134, 140 (D.C. Cir. 1977) 
(when defense theory was that defendant acted out of fear, use of videotape in which defendant stated his 
“main hustle” was stealing proper to show defendant at ease in relation with fence). But see United States v. 
Brooks, 567 F.2d 134, 145 (D.C. Cir. 1977) (Robinson, J., dissenting) (given circumstances of case, 
concededly admissible evidence so prejudicial that it should be excluded).

1841. See Brady v. Maryland, 373 U.S. 83, 87 (1963) (prosecutor suppressed confession of severed 
codefendant that he alone was person who committed actual homicide of which defendant was accused); 
notes 1842-47 infra and accompanying text.

1842. Giglio v. United States, 405 U.S. 150, 155 (1972) (failure of prosecution to reveal alleged promise 
of leniency to key witness denied defendant due process); Napue v. Illinois, 360 U.S. 264, 272 (1959) 
(failure of prosecutor to correct witness’ false assertion that he had received no promise of consideration in 
return for testimony denied defendant due process); United States v. McClintic, 570 F.2d 685, 692-93 (8th 
Cir. 1978) (prosecutor’s failure to correct misleading impression that witness had been promised only 
recommendation of probation when he was actually promised probation or dropping of all charges did not 
require new trial because error unlikely to have affected jury).

1843. See United States v. Bynum, 567 F.2d 1167, 1169-71 (1st Cir. 1978) (per curiam) (when witness 
who was promised that court would be informed of cooperation should he be charged with bank robbery 
testified that “nothing ha[d] been promised,” misleading for prosecution not to correct; no new trial 
granted because separate witness provided testimony on identical substantive issue, promise was of less 
value than one of immunity, and guilt proved beyond reasonable doubt).

1844. United States v. Carter, 566 F.2d 1265, 1269-71 (5th Cir.) (improper for prosecutor to remain 
silent when government agents misled defense counsel about whether agents promised prosecution witness 
anything in exchange for testimony; no new trial required because no reasonable likelihood that agents’ 
evasive answers affected jury’s judgment when witness himself apprised jury that he had expected to benefit 
and there was otherwise sufficient evidence of guilt), cert, denied, 98 S. Ct. 3069 (1978).

1845. 564 F.2d 176 (5th Cir. 1977).
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cess.1846 The court reasoned that because the testimony went directly to the 
credibility of a key Government witness, it was likely to have been material to 
the defendant’s case and thus met the applicable standard for reversal.1847

1846. Id. at 177-79. The court refused to decide whether the failure of the Government to correct the 
testimony would alone be sufficient to require reversal. Id. at 179.

1847. Id.; see Giglio v. United States, 405 U.S. 150, 154 (1972) (test is whether reasonably likely that 
false testimony affected judgment of jury).

1848. 570 F.2d 1120 (3d Cir. 1977), cert, denied, 98 S. Ct. 2261 (1978).
1849. Id. at 1126.
1850. Id. at 1127. The court, however, explicitly stated that the holding was limited to the facts of the 

case and implied that had the attempt been successful, reversal and a new trial might have been required. 
See id. at 1128.

1851. See Schneider v. Estelle, 552 F.2d 593, 595 (5th Cir. 1977). In Schneider a law enforcement agent 
allegedly perjured himself in his testimony against the defendant at trial. See id. The district court, faced 
with a habeas corpus petition, refused to order an evidentiary hearing on the matter. Id. at 594. The Fifth 
Circuit ordered the hearing and held that a constitutional due process claim is not defeated merely because 
the prosecutor does not know of the alleged perjury. Id. at 595-96.

1852. U.S. Const, amend. V.
1853. Schmerber v. California, 384 U.S. 757, 761 (1966) (fifth amendment protects only testimonial or 

communicative evidence); Hoffman v. United States, 341 U.S. 479, 486 (1951) (privilege covers not only 
answers that might directly support conviction, but also responses that might form “a link in the chain of 
evidence” necessary to prove crime). The privilege is based on the fundamental belief that in our accusatory 
system of criminal justice, the Government should be required to secure evidence by its own investigations 
rather than by compelling it from the suspect. See Miranda v. Arizona, 384 U.S. 436, 460 (1966).

1854. See Bellis v. United States, 417 U.S. 85, 100-01 (1974) (privilege does not apply to subpoenaed 
financial records of law partnership); United States v. Osborn, 561 F.2d 1334, 1339 (9th Cir. 1977) 
(corporation may not assert fifth amendment privilege); United States v. Joseph, 560 F.2d 742, 746 (6th 
Cir. 1977) (same).

Although it is improper for members of the prosecution team, such as 
police officers, to engage in unfair activities, reversal for their misconduct is 
not always warranted. Thus, in United States v. Bazzano1848 the use of grand 
jury material by FBI agents in an attempt to shape the testimony of two 
witnesses did not require reversal.1849 The Third Circuit, although recognizing 
that the conduct was clearly improper, held that because there was strong 
evidence of guilt and it appeared that the attempt at shaping was unsuccess
ful, the misconduct was not sufficiently prejudicial to require reversal.1850 
Further, a constitutional due process claim will not be defeated merely 
because a prosecutor is unaware of the alleged misconduct of his team 
members.1851

SELF-INCRIMINATION

The fifth amendment proscription that “no person . . . shall be compelled 
in any criminal case to be a witness against himself’1852 protects a person from 
being forced to give testimonial evidence that might tend to incriminate 
him.1853 The language of the amendment itself provides a framework for 
analysis of the scope of the privilege.

“Ao Person." The fifth amendment privilege is personal. It therefore
may not be asserted by or on behalf of a corporation or other institutional 
entity.1854
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“Shall Be Compelled.” The fifth amendment protects a person against
self-incrimination resulting from genuinely compelled testimony. 1855 A wit
ness must invoke the privilege directly: he may not assert it merely by evading 
questions addressed to him.1856

1855. Michigan v. Tucker, 417 U.S. 433, 440 (1974); see Fisher v. United States, 425 U.S. 391, 397 
(1976) (Court has held repeatedly that fifth amendment limited to prohibiting use of “physical or moral 
compulsion”); Couch v. United States, 409 U.S. 322, 328, 336 (1973) (enforcement of documentary 
summons against accountant did not violate privilege because it did not subject taxpayer to “personal 
compulsion”).

1856. United States v. Lewis, 565 F.2d 1248, 1253-54 (2d Cir. 1977) (contempt citation proper when 
witness engaged in evasive maneuvers and did not invoke fifth amendment directly), cert, denied, 435 U.S. 
973 (1978). But cf United States v. Colyer, 571 F.2d 941, 946 (5th Cir. 1978) (dictum) (“The privilege may 
be asserted in a variety of ways—a refusal to answer the question, asking the court or the attorney if the 
witness has to answer, mentioning the Fifth Amendment, or simply remaining silent.”).

1857. Brown v. United States, 356 U.S. 148, 155 (1958) (defendant has choice of weighing advantages 
and disadvantages and choosing not to testify).

1858. McGautha v. California, 402 U.S. 183, 215 (1971); United States v. Hearst, 563 F.2d 1331, 1340 
(9th Cir. 1977) (when defendant takes witness stand, credibility may be impeached like that of any other 
witness; defendant cannot claim immunity from cross-examination on matters he himself has put in 
dispute).

1859. See United States v. Hearst, 563 F.2d 1331, 1340-41 (9th Cir. 1977) (allowing cross-examination 
on events in year not mentioned on direct examination; direct testimony raised issue concerning entire 
period during which defendant claimed to be prisoner), cert, denied, 435 U.S. 1000 (1978).

1860. Brown v. United States, 356 U.S. 148, 154-55 (1958). The Advisory Committee on the Federal 
Rules of Evidence, however, has stated specifically that rule 611(b), which establishes the scope of 
permissible cross-examination, was not intended to determine the breadth of of the defendant’s waiver of 
his fifth amendment rights. Fed. R. Evid. 611(b) (Advisory Committee Notes); see United States v. 
Beechum, 555 F.2d 487, 491 n.2 (5th Cir. 1977) (without reaching merits, noting advisory committee’s 
objection to equating breadth of waiver with scope of permissible cross-examination).

1861. 563 F.2d 1331 (9th Cir. 1977).
1862. Id. at 1340-41.
1863. Id.; cf. United States v. Reese, 561 F.2d 894, 900, 901 (D.C. Cir. 1977) (witness may not assert 

privilege with respect to details of subject after testifying on broad outlines).
1864. United States v. Reese, 561 F.2d 894, 900 (D.C. Cir. 1977).
1865. Id. at 900-01.

The privilege also permits a defendant to refrain from testifying in his own 
defense. 1857 When a defendant freely elects to take the stand, however, he 
effectively waives his privilege against self-incrimination with respect to all 
matters reasonably related to the direct examination. 1858 A subject may be 
reasonably related to the direct testimony even though it was not specifically 
raised by the defendant on direct examination.1859 In general, the extent of the 
waiver is determined by the scope of relevant cross-examination.1860 This terin 
in United States v. Hearst1*6' the Ninth Circuit held that cross-examination of 
the defendant concerning events during a year that she had not mentioned in 
direct testimony did not violate her fifth amendment privilege.1862 The court 
found that the defendant’s attempt to prove that she had acted involuntarily 
in a bank robbery had placed in issue the entire period spent with her alleged 
kidnappers.1863

A witness other than a defendant may not refuse to take the stand when a 
narrower application of the privilege would protect his rights.1864 Thus, unless 
it is likely that the witness could assert the privilege with respect to virtually 
all relevant questions, he must take the stand. 1865 A witness may decline, 
however, to answer any specific question when it is evident that his response 
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might be self-incriminatory.1866 The Tenth Circuit this term held that a 
witness required to take the stand over a claim of privilege does not waive his 
privilege with respect to individual questions in the absence of a clear and 
unequivocal manifestation of waiver.1867

1866. See Hoffman v. United States, 341 U.S. 479, 486-87 (1951) (privilege should be sustained if any 
possibility that response will be self-incriminating).

1867. United States v. Haro, 573 F.2d 661, 669 (10th Cir. 1978) (witness’ statement that he observed 
burglary not waiver of privilege concerning participation in crime; waiver must be clear and unequivocal). 
But cf. United States v. Nolan, 571 F.2d 528, 533 (10th Cir. 1978) (waiver by counsel binding on 
defendant); United States v. Reese, 561 F.2d 894, 901 (D.C. Cir. 1977) (witness may not testify on broad 
outlines of matter and then refuse to answer questions directed at particulars).

1868. See United States v. Hearst, 563 F.2d 1331, 1339 (9th Cir. 1977) (“That the defendant faces a 
choice between complete silence and presenting a defense has never been thought an invasion of the 
privilege against compelled self-incrimination.”), cert, denied, 435 U.S. 1000(1978).

1869. 563 F.2d 1331 (9th Cir. 1977).
1870. Id. at 1339 (evidence objected to by defendant had been ruled relevant and admissible).
1871. Ullman v. United States, 350 U.S. 422, 431 (1956) (immunity statute constitutional; immunized 

testimony cannot incriminate).
1872. Kastigar v. United States, 406 U.S. 441, 453 (1972) (upholding constitutionality of 18 U.S.C. § 

6002 (1970)); see 18 U.S.C. § 6002 (1976) (witness may be compelled to testify by grant of use immunity; no 
part of testimony may be used against witness in criminal case except prosecution for perjury, making false 
statement, or refusing to comply with order).

1873. 18 U.S.C. § 6002 (1976).
1874. United States v. Berardelli, 565 F.2d 24, 28 (2d Cir. 1977).
1875. 18 U.S.C. § 6002 (1976); United States v. Berardelli, 565 F.2d 24, 28 (2d Cir. 1977) (immunity 

intended to protect only those who testify truthfully). A second issue raised in Berardelli was whether 
immunized testimony could be used against the witness in an “inconsistent declarations” prosecution 
under 18 U.S.C. § 1623. 565 F.2d at 28. The court ruled that in enacting section 6002 Congress intended to 
permit prosecution only of those who lied while testifying with immunity and that immune testimony may 
not be used in a section 1623 prosecution unless it is first shown to be false. Id. at 29.

1876. Ryan v. Commissioner, 568 F.2d 531, 541-42 (7th Cir. 1977) (because tax fraud penalty purely 
civil, privilege inapplicable), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); Childs v. Schlitz, 556 F.2d 
1178, 1179 (4th Cir. 1977) (per curiam) (citing Childs v. McCord, 420 F. Supp. 428 (D. Md. 1976)) (fifth 
amendment and federal immunity statute not violated by use of immunized testimony at engineering
license-revocation hearing).

A defendant who takes the stand to counter evidence damaging to his case 
is not necessarily compelled to testify within the meaning of the fifth 
amendment.1868 1869 In United States v. HearstiS(>9 the defendant’s subjective 
impressions that she was “forced” to testify by the admission of evidence that 
she considered prejudicial did not render her testimony involuntary.1870

The Government may compel testimony over a claim of privilege from a 
witness to whom it has granted immunity, because the danger of incrimina
tion has been eliminated.1871 Immunity need only extend to the use and 
derivative use of the testimony; transactional immunity is broader than the 
scope of the fifth amendment and is not required.1872 A grant of immunity 
protects the witness from the use of his testimony in any criminal proceed
ing.1873 Thus, immunized testimony cannot be used to prove previous or 
subsequent perjury.1874 Nonetheless, immunity is valid only for truthful 
testimony; false testimony given under a grant of immunity may be used to 
convict the witness of perjury or of making a false statement.1875 Moreover, a 
grant of use immunity does not prevent the use of compelled testimony in civil 
or licensing proceedings.1876
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Improper conduct by the trial judge or the prosecutor may “compel” the 
defendant to be a witness against himself in violation of the fifth amendment. 
In Griffin v. California™11 the Supreme Court held that neither the court nor 
the prosecutor may suggest to the jury that a defendant’s failure to testify is 
evidence of guilt.1877 1878 This term in Lakeside v. Oregon1879 the Court reaffirmed 
the Griffin rule, but held that a comment by the judge, instructing the jury not 
to draw unfavorable inferences from the defendant’s failure to testify, does not 
violate the fifth amendment.1880 The Supreme Court noted that it might not be 
wise to issue such an instruction, but held that the Griffin rule is limited to 
adverse comments and that an instruction designed to protect the defendant 
does not compel him to testify in a constitutionally significant way.1881

1877. 380 U.S. 609 (1965).
1878. Id. at 614-15; cf. United States v. Gambina, 564 F.2d 22, 25 (8th Cir. 1977) (trial judge’s 

cautionary remark to defendant after latter attempted to interrupt during cross-examination of witness by 
stating that to testify defendant must take oath and take stand did not constitute improper comment to jury 
concerning defendant’s failure to take stand).

1879. 435 U.S. 333 (1978).
1880. Id. at 340-41.
1881. Id. at 338-40. In dissent Justices Stevens and Marshall emphasized that any comment on the 

defendant’s silence may be costly to the defendant and should not be given over his objection. Id. at 347-48 
(Stevens, J., with Marshall, J., dissenting).

1882. United States v. Hearst, 563 F.2d 1331, 1342-43 (9th Cir. 1977).
1883. 563 F.2d 1331 (9th Cir. 1977).
1884. Id. at 1342-43.
1885. California v. Byers, 402 U.S. 424, 430 (1971) (plurality opinion) (statute requiring driver involved 

in accident to identify self does not violate fifth amendment).
1886. United States v. Stirling, 571 F.2d 708, 727-28 (2d Cir. 1978) (SEC disclosure requirements do not 

violate fifth amendment even though disclosure may lead to criminal prosecution), cert, denied, 47 
U.S.L.W. 3221 (Oct. 2, 1978). The court in Stirling ruled that a regulatory statute may compel disclosure if 
four conditions are met: Self-reporting is essential to the statutory scheme, the statute is not directed at a 
discrete minority within the general population, the regulatory activity is lawful, and the possibility of 
incrimination is insubstantial. Id. at 728.

1887. Schmerber v. California, 384 U.S. 757, 761 (1966) (compelled production of blood samples does 
not violate fifth amendment privilege against self-incrimination).

The extent to which a prosecutor may elicit repeated assertions of the fifth 
amendment privilege in the presence of the jury is determined by the 
reasonable relation of the action to the defendant’s testimony on direct 
examination.1882 1883 In United States v. Hearst™31 the Ninth Circuit found that 
when a defendant voluntarily takes the stand and “chooses to make an issue 
of his credibility,” the prosecution may ask questions that prompt him to 
assert the fifth amendment repeatedly before the jury.1884

“in Any Criminal Case." Although the Government may not compel
criminally inculpatory testimony, some compulsion has been allowed when 
disclosure is required for “essentially regulatory” purposes.1885 If self-report
ing is essential to the regulation of a lawful activity and is not directed at a 
criminally suspect group, the required compliance does not violate the fifth 
amendment.1886

“To Be a Witness. ” The fifth amendment protection against compelled
disclosure applies only to evidence of a testimonial or communicative 
nature.1887 Concrete, tangible evidence, such as fingerprints or physical 
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appearance, may not be withheld from the court under a fifth amendment 
claim.’ass Thus, the privilege has been held inapplicable to the compelled 
production of blood samples,1889 handwriting exemplars,1890 voice exem
plars,1891 and other physical evidence.1892

Although the privilege historically has protected a defendant’s personal 
books and papers,1893 a recent Supreme Court case has suggested that this 
protection may not extend to all “private papers.”1894

“Against Himself.” The person asserting the privilege must be per
sonally threatened with a real danger of incrimination.1895 The defendant in a 
criminal case may refuse to testify in his own defense.1896 When the witness is 
not the defendant, however, he may not refuse to testify if a more narrow 
assertion of the privilege would protect his rights.1897 When a witness seeks to 
assert his fifth amendment privilege with respect to a particular question, he 
need not prove that his response would be incriminating.1898 The trial judge 
must use his “personal perceptions of the peculiarities of the case” to 
determine whether the witness’ response might provide any link in the chain 
of evidence necessary to prove a crime.1899

1888. Id. at 764. To explain the difference between testimonial and other evidence, the Court pointed 
out that “[t]he distinction which has emerged, often expressed in different ways, is that the privilege is a bar 
against compelling ‘communications’ or ‘testimony,’ but that compulsion which makes a suspect or 
accused the source of ‘real or physical evidence’ does not violate it." Id. The Court went on to explain, 
however, that sophisticated analyses of physiological responses—lie detector tests, for example—might 
become testimonial in some circumstances. Id.

1889. Id. at 765.
1890. Gilbert v. California, 388 U.S. 263, 266-67 (1967) (handwriting exemplar is “identifying physical 

characteristic” outside protection of privilege).
1891. United States v. Wade, 388 U.S. 218, 222-23 (1967) (defendant was not required to “speak his 

guilt”).
1892. See Holt v. United States, 218 U.S. 245, 252-53 (1910) (privilege not violated when defendant 

compelled to try on blouse; privilege prohibits extortion of communications from defendant, not exclusion 
of body as evidence).

1893. See Bellis v. United States, 417 U.S. 85, 87 (1974) (“It has long been established . . . that the Fifth 
Amendment privilege . . . protects an individual from production of his personal papers . . . .”); Boyd v. 
United States, 116 U.S. 616, 630 (1886) ("any forcible and compulsory extortion of a man’s . . . private 
papers to be used as evidence to convict him of crime” violates fifth amendment privilege).

1894. Fisher v. United States, 425 U.S. 391, 410 (1976) (dictum) (defendant cannot resist surrender of 
material merely by asserting that item in his personal possession contains incriminating writing; although 
act of producing evidence in response to subpoena may tacitly concede existence of documents and control 
by defendant, "testimonial” nature of concession depends on facts and circumstances of particular case).

1895. See Marchetti v. United States, 390 U.S. 39, 53 (1968); McCormick, supra note 1, § 123, at 263.
1896. Brown v. United States, 356 U.S. 148, 155 (1958).
1897. United States v. Reese, 561 F.2d 894, 900 (D.C. Cir. 1977).
1898. Id. (court may not force witness to prove that he will in fact incriminate himself); see Hoffman v. 

United States, 341 U.S. 479, 486-87 (1951) (privilege should be sustained if any possibility exists that 
witness’ response will incriminate him).

1899. Hoffman v. United States, 341 U.S. 479, 486-87 (1951); United States v. Reese, 561 F.2d 894, 900 
(D.C. Cir. 1977) (in light of limited nature of questions that might have been asked of witness, report of 
special counsel appointed for witness that basis existed for privilege sufficient); Klein v. Smith, 559 F.2d 
189, 200 (2d Cir.) (witness’ assertion of privilege proper even though statute of limitations had run on most 
potential offenses), cert, denied, 434 U.S. 987 (1977); see United States v. Haro, 573 F.2d 661, 668 (10th 
Cir. 1978) (after witness’ testimony that he observed burglary, questions directed at participation in crime 
violated fifth amendment rights); FDIC v. Sovereign State Capital, Inc., 557 F.2d 683, 687 (9th Cir. 1977) 
(per curiam) (answers to questions dealing with defendant’s financial condition could incriminate



570 The Georgetown Law Journal [Vol. 67:317

The decision to exercise the privilege must be made by the witness; the 
court may not claim it for him even if the witness is unrepresented by 
counsel.* 1900 Moreover, a lawyer or accountant may not refuse to testify or 
produce records by invoking the privilege of his client.1901

defendant).
1900. United States v. Colyer, 571 F.2d 941, 946 (5th Cir. 1978) (judge may not claim privilege for 

witness when witness shows no reluctance to answer question). Waiver of the privilege by counsel, 
however, is equivalent to waiver by the defendant. United States v. Nolan, 571 F.2d 528, 533-34 (10th Cir. 
1978) (waiver by counsel valid regardless whether rights are trial rights or personal rights).

1901. Fisher v. United States, 425 U.S. 391, 397, 402 (1976) (accountant’s work papers in possession of 
taxpayer’s attorney not immune from subpoena; “[EJnforcement against a taxpayer’s lawyer would not 
‘compel’ the taxpayer to do anything—and certainly would not compel him to be a ‘witness’ against 
himself.”); Couch v. United States, 409 U.S. 322, 328 (1973) (enforcement of summons requiring 
production of taxpayer’s records by accountant did not violate taxpayer’s fifth amendment privilege, 
because no personal compulsion involved; “It is extortion from the accused himself that offends our sense 
of justice.”); In re Fischel, 557 F.2d 209, 213 (9th Cir. 1977) (lawyer may not invoke client’s privilege to 
avoid producing business records prepared for client; “[A] summons directed at the attorney does not 
compel the client to be a witness against himself.”).

1902. Estelle v. Williams, 425 U.S. 501, 503 (1976); Drope v. Missouri, 420 U.S. 162, 172 (1975); see 
Taylor v. Kentucky, 98 S. Ct. 1930, 1935 & n.13 (1978) (defendant entitled to have guilt or innocence 
“determined solely on the basis of the evidence adduced at trial, and not on the grounds of official 
suspicion, indictment, continued custody, or other circumstances not adduced as proof at trial’’).

1903. Estelle v. Williams, 425 U.S. 501, 503 (1976) (compelling defendant to stand trial in prison clothes 
may undercut presumption of innocence).

1904. Taylor v. Kentucky, 98 S. Ct. 1930, 1934 (1978); Estelle v. Williams, 425 U.S. 501, 503 (1976); see 
In re Winship, 397 U.S. 358, 364 (1970) (guilt must be established beyond reasonable doubt); cf. 9 J. 
Wigmore, Evidence § 2511 (3d ed. 1940) (presumption of innocence is shorthand description of right of 
accused to “remain inactive and secure, until the prosecution has taken up its burden and produced 
evidence and effected persuasion”).

1905. Taylor v. Kentucky, 98 S. Ct. 1930, 1935 & n.13 (1978).
1906. 98 S. Ct. 1930 (1978).
1907. See id. at 1932-33, 1935-36. The trial court in Taylor gave skeletal instructions to the jury. Id. at 

1932-33 & n.7. The judge referred only in passing to the duty of the prosecutor to prove the defendant’s 
guilt beyond a reasonable doubt and neglected to mention the jury’s obligation to judge the defendant only 
on evidence presented at trial. Id. at 1935, 1933 n.7. In his opening and closing statements the prosecutor 
invited the jury to draw inferences from “ ‘facts’ not in evidence, but propounded by the prosecutor.” Id. 
at 1935. In particular the prosecutor implied that all defendants are guilty and that the accused’s arrest and 
indictment and status as a defendant were evidence of his guilt. Id. at 1935-36.

FUNDAMENTAL FAIRNESS AT TRIAL: DUE PROCESS AND THE SIXTH 
AMENDMENT

The Presumption of Innocence. The right to a fair trial is a fundamen
tal liberty interest protected by the fourteenth amendment.1902 The presump
tion of innocence is a primary component of a fair trial, although it is nowhere 
articulated in the Constitution.1903 The presumption is mandated as a 
safeguard of the due process guarantee that a defendant’s guilt be established 
beyond a reasonable doubt1904 and solely on the basis of proof adduced at 
trial.1905 This Term in Taylor v. Kentucky1906 the Supreme Court ruled that 
because the circumstances of the trial had created a danger that the jury 
would convict the defendant on the basis of considerations extraneous to the 
evidence introduced at trial,1907 the trial court’s refusal to instruct the jury on 
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the presumption of innocence, as requested by the defendant, violated the 
defendant’s right to a fair trial.1908 Concurring, Justice Brennan stated his 
view that an instruction on the presumption of innocence should be given 
whenever it is requested.1909

Right to Confrontation. The sixth amendment guarantees a defendant
the right to confront the witnesses against him.1910 A defendant therefore 
possesses the right to be present at every stage of his own trial;1911 he may 
expressly waive this right,1912 at least in noncapital cases,1912 by voluntarily 
absenting himself from the proceedings without good cause1914 or by engaging 
in disruptive conduct.1915

The sixth amendment confrontation clause also gives the defendant the 
right to cross-examine witnesses at trial.1916 This guarantee includes the right 
not to have previously recorded testimony introduced in lieu of personal 
cross-examination of the witness at trial.1917 Such testimony, however, may be 
admissible if the witness is “actually unavailable”—if the Government has 
made a good faith effort to secure the presence of the witness1918 and if the

1908. Id. at 1937. The Court noted that although the prosecution’s burden of proof and the presumption 
of innocence are logically similar, jurors may derive “significant additional guidance” from an instruction 
on the latter concept, which may serve to focus their attention on the importance of reaching a decision 
solely on the evidence. Id. at 1934-35. The Court found that the trial judge’s “truncated discussion of 
reasonable doubt” could not have eliminated the need for a separate instruction on the presumption of 
innocence. Id. at 1936. Moreover, defense counsel’s argument on the presumption of innocence cannot 
substitute for instructions by the court. Id. at 1936-37.

1909. Id. at 1937-38 (Brennan, J., concurring).
1910. U.S. Const, amend. VI.
1911. Diaz v. United States, 223 U.S. 442, 454-55 (1912); Lewis v. United States, 146 U.S. 370, 372 

(1892); see Fed R. Crim. P 43(a) (defendant shall be present at arraignment, at time of plea, at every stage 
of trial, including empaneling of jury and return of verdict, and at imposition of sentence).

1912. See United States v. Crutcher, 405 F.2d 239, 243 (2d Cir. 1968) (waiver valid if defendant 
knowingly and voluntarily agrees to it), cert, denied, 394 U.S. 908 (1969).

1913. The defendant’s right to be present during trial in a capital case may be so fundamental that it 
cannot be waived. See Diaz v. United States, 223 U.S. 442, 445 (1912) (dictum); Near v. Cunningham, 313 
F.2d 929, 931 (4th Cir. 1963).

1914. Taylor v. United States, 414 U.S. 17, 18, 20 (1973) (per curiam) (continuing trial after defendant's 
voluntary disappearance did not violate sixth amendment confrontation rights; Fed R. Crim. P. 43(b) 
constitutional); cf. United States v. Pastor, 557 F.2d 930, 933 (2d Cir. 1977) (given history of repeated trial 
postponements for health reasons, no abuse of discretion in judge’s finding that defendant voluntarily failed 
to appear at trial during empaneling of jury, although defendant claimed severe chest pains caused 
absence).

1915. Illinois v. Allen, 397 U.S. 337, 346 (1970) (defendant’s extreme unruliness justified removal from 
courtroom).

1916. Douglas v. Alabama, 380 U.S. 415, 418 (1965) (right to cross-examination is primary interest 
secured by confrontation clause; sixth amendment applicable to states); cf. Forbes v. Estelle, 559 F.2d 967, 
968 (5th Cir.) (per curiam) (state’s refusal to allow accomplice to call witnesses and jurors from principal’s 
trial after introduction in accomplice’s trial of evidence of principal’s conviction and sentence not denial of 
fundamental fairness), cert, denied, 434 U.S. 998 (1977).

1917. Mattox v. United States, 156 U.S. 237, 242-43 (1895).
1918. See Barber v. Page, 390 U.S. 719, 723-24, 726 (1968) (because of increased cooperation among 

states and between states and federal government, witness not “unavailable” if state has made no effort 
under established procedures to secure witness’ presence). In Mancusi v. Stubbs, 408 U.S. 204 (1972), the 
Supreme Court found that a permanent resident of Sweden was “unavailable” to testify. Id. at 212-13. 
Tennessee, the Court reasoned, did not have at its disposal established procedures to compel the attendance 
at trial of the citizen of a foreign nation. Id.
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defendant has had an earlier opportunity to cross-examine the witness 
effectively.1919 The confrontation right must be expressly waived, and waiver 
may not be inferred from defense counsel’s presence at the taking of 
depositions or from his failure to object to the use of the depositions at 
trial.1920

The Supreme Court ruled in Bruton v. United States1921 that the admission 
at a joint trial of a nontestifying defendant’s confession that incriminates a 
codefendant violates the confrontation clause of the sixth amendment.1922 
Although the Supreme Court has acknowledged criticism of the effectiveness 
of redaction,1923 lower courts have continued to admit redacted confessions 
with incriminating references to other defendants deleted.1924 This term in a 
case involving a redacted written statement that referred to two unnamed 
accomplices who were identified only by sex, two codefendants objected that 
other evidence introduced at trial showed them to be the persons referred to 
in the confession.1925 Relying on a statement in Bruton that not all errors in 
admitting evidence constitute “reversible error unavoidable through limiting 
instructions,”1926 the Seventh Circuit held that because the trial court gave 
appropriate limiting instructions, the introduction of the redacted confession 
did not violate the defendant’s constitutional right to cross-examination.1927

1919. In Barber v. Page, 390 U.S. 719 (1968), the Supreme Court suggested that an opportunity to cross- 
examine a witness at a preliminary hearing satisfies the demands of the confrontation clause and thereby 
permits the introduction of previous testimony at trial if the witness is truly unavailable. Id. at 725-26. 
Subsequent cases have indicated, however, that the previous testimony must possess “indicia of reliability 
. . . [that are] determinative of whether a statement may be placed before a jury,” Dutton v. Evans, 400 
U.S. 74, 89 (1970), and must “afford the trier of fact a satisfactory basis for evaluating the truth of the prior 
statement,” California v. Green, 399 U.S. 149, 161 (1970). These “indicia” may include the presence of a 
jury at the taking of the previous testimony, the presence of a judge, the existence of a record, or 
representation by counsel who possessed the opportunity to cross-examine and who did so effectively. See 
Mancusi v. Stubbs, 408 U.S. 204, 213-14(1972).

1920. United States v. Provencio, 554 F.2d 361, 362-63 (9th Cir. 1977) (per curiam) (when defense 
counsel did not stipulate to use of depositions at trial and Government made no showing that witnesses 
unavailable, introduction of transcript clear violation of sixth amendment right of confrontation; waiver of 
constitutional rights may not be inferred from counsel’s course of conduct or failure to object).

1921. 391 U.S. 123 (1968).
1922. Id. at 126 (despite court’s use of appropriate limiting instructions, substantial risk that jury 

considered incriminating statements in determining defendant’s guilt); cf. Smith v. Estelle, 569 F.2d 944, 
950 (5th Cir. 1978) (introduction of principal offender’s unredacted confession under confusing jury 
instructions not harmless error; new trial required). The Fifth Circuit has noted that Bruton cannot be 
circumvented by taking codefendants’ separate statements in the presence of each other. Hall v. 
Wainwright, 559 F.2d 964, 965 (5th Cir. 1977) (defendant under no duty to speak and cannot be said to 
have adopted statements of codefendants by silence; error harmless because witness’ oral testimony 
sufficient to convict defendant), cert, denied, 434 U.S. 1076 (1978).

1923. Redaction is the deletion, when practicable, of those portions of testimony referring to 
codefendants. In a footnote to Bruton the Court noted that some courts require redaction of all out-of-court 
confessions. Bruton v. United States, 391 U.S. 123, 134 n.10. (1968). Although it took no formal position, 
the Court cited a number of sources critical of the use of redaction, particularly when confessions are 
offered through oral testimony. Id.

1924. United States v. Holleman, 575 F.2d 139, 143 (7th Cir. 1978); cf. Burkhart v. Lane, 574 F.2d 346, 
347-49 (6th Cir. 1978) (per curiam) (when letter A substituted for defendant’s name in codefendant’s 
confession and judge gave limiting instructions, summary dismissal of habeas corpus petition inap
propriate; remanded to determine whether confession sufficiently redacted and whether error harmless).

1925. United States v. Holleman, 575 F.2d 139, 142-43 (7th Cir. 1978).
1926. Bruton v. United States, 391 U.S. 123, 135 (1968).
1927. United States v. Holleman, 575 F.2d 139, 143 (7th Cir. 1978). The court also noted that it did not
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IV. Sentencing, Parole, and Probation

SENTENCING

A preeminent writer in the field of sentencing reform has termed the 
imposition of sentence “the most critical point in our system of administering 
criminal justice.”* 1928 The importance of sentencing was underscored again 
this term by decisions that significantly affect the sentencing process and by 
legislative developments that promise major reforms in the rationale and 
procedures of federal sentencing.

wish to “further cripple” the use of confessions in joint trials by extending Bruton to include “contextual 
inculpation.” Id.

1928. M. Frankel, Criminal Sentences: Law Without Order vii (1973).
1929. Under the Act of March 3, 1879, ch. 176, § 3, 20 Stat. 354, the former circuit courts had the power 

to correct harsh sentences on appeal. The relevant language of the 1879 Act was not included in the Circuit 
Court of Appeals Act, ch. 517, 26 Stat. 826 (1891), leading to the conclusion that the power granted under 
the 1879 Act was repealed by implication. Freeman v. United States, 243 F. 353, 357 (9th Cir. 1917), cert, 
denied, 249 U.S. 600 (1919); cf. United States v. Rosenberg, 195 F.2d 583, 603-07 (2d Cir.) (Frank, J.) 
(dictum) (death sentences affirmed; suggests that bar to appellate reduction of sentences may be grounded 
more on precedent than on lack of statutory authority), cert, denied, 344 U.S. 838 (1952).

1930. Under current law a defendant charged with a minor offense (a misdemeanor punishable by no 
more than one year in prison and a fine of $1,000) may consent in writing to trial and sentencing by a 
United States magistrate. 18 U.S.C. § 3401 (1976).

1931. See, e.g., Dorszynski v. United States, 418 U.S. 424, 431, 440 & n.14, 441, 443 (1974) (“We begin 
with the general proposition that once it is determined that a sentence is within the limitations set forth in 
the statute under which it is imposed, appellate review is at an end.”); United States v. Tucker, 404 U.S. 
443, 447 (1972) (federal sentence within statutory limits generally not subject to review); Gore v. United 
States, 357 U.S. 386, 393 (1958) (Supreme Court has no power to revise sentences); Townsend v. Burke, 
334 U.S. 736, 741 (1948) (severity of sentence within statutory limits not grounds for relief); United States 
v. Lamont, 565 F.2d 212, 220 (2d Cir. 1977) (sentence within statutory limits is not reviewable for 
harshness), cert, denied, 435 U.S. 914 (1978); United States v. Kearney, 560 F.2d 1358, 1369 (9th Cir.) 
(wide sentencing discretion of federal trial judge generally not subject to review when sentence within 
statutory limits), cert, denied, 434 U.S. 971 (1977); United States v. Harris, 558 F.2d 366, 372 (7th Cir. 
1977) (although sentence may be deemed excessive, appellate court unable to vacate sentence); cf. United 
States v. Yates, 553 F.2d 502, 504 (5th Cir. 1977) (denial by trial court of motion to reduce sentence 
reviewable only for illegality or gross abuse of discretion).

Criminal contempt sentences, however, are subject to closer scrutiny on appellate review. Yates v. 
United States, 356 U.S. 363, 366-67 (1958) (per curiam) (defendant resentenced to same term after 
Supreme Court reduced contempt conviction from 11 counts to single count; sentence set aside); United 
States v. Gomez, 553 F.2d 958, 959 (5th Cir. 1977) (per curiam) (contempt sentence shortened because 
excessive in light of length of sentences for comparable offenses and defendant’s fear for safety if he 
complied with court order).

1932. See, e.g., Dorszynski v. United States, 418 U.S. 424, 443 (1974) (“Appellate modification of a 
statutorily-authorized sentence . . . is an entirely different matter than the careful scrutiny of the judicial 

Since 1891 the federal appellate courts generally have been thought to be 
without the power to revise sentences.1929 Thus, the sentencing judge1930 is 
afforded broad discretion in deciding, within statutory limits, the form and 
duration of the sentence to be imposed.1931 The most significant limitation 
upon the exercise of the sentencing judge’s discretion lies in active appellate 
review of the process used in determining and imposing sentence.1932 More
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over, although the sentencing judge sets the upper boundary of the sentence, 
authority over the actual period of incarceration of a convicted defendant 
sentenced to a term of imprisonment is an executive function that is vested in 
the United States Parole Commission.1933 The Parole Commission uses a 
statutorily mandated system of formal guidelines for parole release deter
minations.1934

process by which the particular punishment was determined.”) (quoting United States v. Hartford, 489 
F.2d 652, 654 (5th Cir. 1974)) (emphasis in original); United States v. Ramos, 572 F.2d 360, 361-62 (2d 
Cir. 1978) (despite appellate policy of giving broadest discretion to sentencing judge, sentence vacated 
because judge gave no reasons for sentence, which might have been based improperly on defendant’s refusal 
to cooperate with Government); Moore v. United States, 571 F.2d 179, 181-82, 184 (3d Cir. 1978) (due 
process permits appellate court to review sentence to determine whether judge relied on false or unreliable 
data in determining sentence); United States v. Garrett, 565 F.2d 1065, 1071-72 (9th Cir. 1977) (sentence 
excessive for failure to comply with requirements for imposition of enhanced sentence under 21 U.S.C. § 
851(b) (1976)), cert, denied, 435 U.S. 974 (1978); United States v. Harris, 558 F.2d 366, 372-77 (7th Cir. 
1977) (no appellate review of sentence severity, but review of sentencing process permitted if defendant 
alleges inaccuracies in information relied on in sentencing).

Objections to defects in the sentencing process generally must be made in the trial court in order to 
preserve the issue for appeal. See United States v. Bazzano, 570 F.2d 1120, 1128 (3d Cir. 1977) (no 
appellate review of sentencing issues if not raised in trial court and not plain error), cert, denied, 98 S. Ct. 
2261 (1978); United States v. Sneath, 557 F.2d 149, 151 & n.3 (8th Cir. 1977) (per curiam) (no review, 
unless plain error, if defense fails to object to alleged improper information relied upon at sentencing; 
remedy is trial court motion to correct illegal sentence under rule 35).

1933. Parole Commission and Reorganization Act, § 2, 18 U.S.C. §§ 4203(b)(1), 4205 (1976).
1934. The Parole Commission is given statutory authority to issue guidelines by the Parole Commission 

and Reorganization Act, § 2, 18 U.S.C. § 4203(a)(1) (1976). The current guidelines are promulgated at 28 
C.F.R. § 2.20 (1977), as amended. 42 Fed. Reg. 31,786-88, 52,399 (1977). The guidelines specify a 
narrowly defined customary term of imprisonment for each possible combination of offense characteristics 
and salient factor score. Thus, the statute under which the defendant is sentenced determines only the 
minimum period he must serve before he is eligible for parole. See, e.g.. 18 U.S.C. § 4205(a) (1976) (one- 
third of definite term, or 10 years of life sentence or of sentence of over 30 years); id. § 4205(b)(1) 
(designated minimum term no more than one-third of maximum sentence imposed); cf. id. § 4205(b)(2) (if 
maximum term imposed, court may specify parole release at any time at discretion of Parole Commission). 
In determining parole release the Commission may consider information such as recommendations by the 
sentencing judge and the prosecuting attorney, official reports of the prisoner’s prior criminal record, and 
presentence investigative reports. 28 C.F.R. § 2.19 (1977). The terms of imprisonment specified in the 
guidelines are not mandatory, id. § 2.20(d), but 88.4 % of the decisions at initial parole hearings between 
October 1973 and March 1974 were within the guidelines, Kortness v. United States, 514 F.2d 167, 169-70 
(8th Cir. 1975); accord, United States v. Solly, 559 F.2d 230, 232 (3d Cir. 1977).

The United States Board of Parole (now the United States Parole Commission) first experimented in 
1972 with the use of guidelines to reduce unwarranted disparity in the terr s of imprisonment imposed by 
judges in substantially similar cases. See generally Gottfredson, Hoffman, Sigler & Wilkins, Making 
Paroling Policy Explicit. 21 Crime & Delinquency 34 (1975); Project, Parole Release Decisionmaking 
and the Sentencing Process, 84 Yale L.J. 810, 822-33 (1975). In 1973 guidelines were issued for use in 
parole decisions for all federal prisoners, and the Parole Commission was given statutory authority to issue 
the guidelines. 18 U.S.C. § 4203(a)(1) (1976). See also notes 2181-2265 infra and accompanying text 
(parole).

1935. S. 1437, 95th Cong., 2d Sess. (1978) (passed Senate Jan. 30, 1978); see S. Rep. No. 605, Part I, 
95th Cong., 1st Sess. (1977).

Through Senate passage of the proposed Criminal Code Reform Act,1935 
the 95th Congress moved closer to substantial reform of federal sentencing. 
The major features of the Senate bill in the sentencing area include codifica
tion of the purposes of sentencing, provision of determinate prison sentences 
in most cases (with a maximum ten percent credit for time served in 
compliance with prison regulations), authorization of guideline ranges of 



1978] Project: Criminal Procedure 575

sentences for specified offenses, and appellate review of sentences outside the 
range of the guidelines.1936

SENTENCING PROCEDURES

Imposition of Sentence. The procedure for the imposition of sen
tence1937 is prescribed by rule 32(a)(1) of the Federal Rules of Criminal 
Procedure. Under the rule sentence must be imposed without unreasonable 
delay. 1938 Before imposing sentence the court must address the defendant

1936. S. 1437, 95th Cong., 2d Sess. (1978), contains the following sentencing reforms: First, the 
substantive provisions of the Code completely restructure and rewrite current criminal laws, clarify their 
interrelationships, and grade offenses according to their relative seriousness. Id. sec. 101, §§ 1001-1862. 
The four generally recognized purposes of sentencing—deterrence, protection of the public, assurance of 
just punishment, and promotion of rehabilitation—are codified for the first time in federal law. Id. §§ 
101(b), 2001(a). Current law provides that the imposition or execution of sentence may be suspended and 
the offender placed on probation. 18 U.S.C. § 3651 (1976). In contrast, S. 1437 provides for a sentence to 
varying maximum terms of probation, as well as providing a list of possible conditions of probation. S. 
1437, 95th Cong., 2d Sess., sec. 101, §§ 2101, 2103 (1978). Chapter 22 of the proposed Code increases 
maximum fine levels. Id. §§ 2201-2204. Provisions governing imposition of sentences of imprisonment 
provide for determinate sentencing, omit special sentencing provisions under current law (e.g., 18 U.S.C. § 
3575 (1976) (increased sentence for dangerous special offenders); id. § 5010 (youthful offender sentences)), 
and permit mandatory sentences to imprisonment for only two offenses. S. 1437, 95th Cong., sec. 101, §§ 
2301-2306 (1978). Other provisions require notice to victims, id. § 2005, and permit orders of direct 
restitution, id. § 2006.

The proposed Code also makes significant changes in the sentencing process. An independent United 
States Sentencing Commission is created in the judicial branch to establish sentencing guidelines governing 
the imposition of sentences for all federal offenses. Id. sec. 124, §§ 991-998. A judge must sentence a 
defendant within the range specified by the guidelines unless he finds the guidelines to be inappropriate in 
the particular case because of factors not taken into account by the Commission, and he states his reasons 
for imposing sentence outside the guidelines. Id. sec. 101, § 2003. For the first time in federal law, the 
proposed Code provides for direct appeal of sentences. The defendant may appeal sentences above the 
guideline range, and the Government may appeal sentences below the guideline range. Id. § 3725.

The substantial reform of sentencing provided by the revision of the federal criminal code is based in 
large part on the recent critiques of the existing system and proposals for reform. See generally D. Fogel, 
We Are the Living Proof: The Justice Model For Corrections (1975); M. Frankel, Criminal 
Sentences: Law Without Order (1973); P. O’Donnell, M. Churgin & D. Curtis, Toward a 
Just and Effective Sentencing System (1977); E. Powers, Severe Penalties, Mandatory 
Penalties, and the Reduction of Crime (1977); Twentieth Century Fund Task Force on 
Criminal Sentencing, Fair and Certain Punishment (1976); E. van den Haag, Punishing 
Criminals (1975); A. von Hirsch, Doing Justice: The Choice of Punishments (1976); L. 
Wilkens, J. Kress, D. Gottfredson, J. Calpin & A. Gelman, Sentencing Guidelines: Struc
turing Judicial Discretion (1977); F. Zimring & G. Hawkins, Deterrence: The Legal Threat 
in Crime CONTROL (1973); Coffee, The Repressed Issues of Sentencing: Accountability, Predictability, and 
Equality in the Era of the Sentencing Commission, 66 Geo. L.J. 975 (1978).

1937. If there is a variance between the oral pronouncement of sentence and the written sentence, an 
unambiguous oral sentence controls. United States v. Velazco-Hernandez, 565 F.2d 583, 584 (9th Cir. 
1977) (per curiam) (dictum) (court found no variance); see United States v. Theriault, 555 F.2d 460, 461 
(5th Cir.) (per curiam) (alleged ambiguity in sentence imposed resolved by holding obvious error in oral 
pronouncement of sentence to be surplusage), cert, denied, 434 U.S. 870 (1977). In imposing sentence 
following conviction on multiple counts, the judge should impose a separate sentence on each count and 
specify whether the sentences are to be served concurrently or consecutively, rather than imposing a 
general sentence. United States v. Moynagh, 566 F.2d 799, 805 & n.6 (1st Cir. 1977) (citing The Federal 
Judicial Center, Benchbook for United States District Judges (1969)).

1938. The sixth amendment guarantee of a speedy trial may prohibit excessive delay between conviction 
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personally to inquire whether he wishes to offer any information in mitigation 
of punishment.* 1939

and imposition of sentence. See Pollard v. United States, 352 U.S. 354, 361-62 (1957) (no constitutional 
violation when delay not “purposeful or oppressive”); United States v. Howard, 566 F.2d 535, 535-36 (5th 
Cir. 1978) (per curiam) (upon conviction defendant given deferred sentence and term of probation; no 
violation of sixth amendment right to speedy trial when imprisonment imposed following revocation of 
probation).

1939. Fed. R. Crim. P. 32(a)(1). The absence of the defendant at the imposition of sentence requires a 
remand for proper sentencing. See Wilmore v. United States, 565 F.2d 269, 271-72 (3d Cir. 1977) (given 
potential length of penalty, defendants have particularly strong interest in being present at sentencing 
under Narcotics Addiction Rehabilitation Act). Furthermore, after sentencing in a case that has gone to 
trial on a plea of not guilty, the court must advise the defendant of his right to appeal. Fed. R. Crim. P. 
32(a)(2).

1940. Fed. R. Crim. P. 32(a)(1). The attorney for the Government must have an equivalent opportunity 
to address the court at sentencing. Id. The defendant has a sixth amendment right to counsel at the time of 
sentencing. Gardner v. Florida, 430 U.S. 349, 358 (1977) (plurality opinion); see Mempa v. Rhay, 389 U.S. 
128, 133-34, 137 (1967) (assistance of attorney required at revocation of probation that involves imposition 
of sentence); United States v. Daniels, 558 F.2d 122, 125, 127-28 (2d Cir. 1977) (defendant had requested 
but not received new counsel and had for all practical purposes no counsel at sentencing, which caused 
valuable information not to be brought to attention of judge; remanded for resentencing). But cf. United 
States v. Bowdach, 561 F.2d 1160, 1176 (5th Cir. 1977) (defendant with court-appointed counsel has no 
sixth amendment right to act as cocounsel at sentencing hearing). This term attacks on sentences alleging 
inadequate assistance of counsel were unsuccessful. See United States v. Bazzano, 570 F.2d 1120, 1128 (3d 
Cir. 1977) (no plain error when defense counsel did not obtain generally available Parole Commission 
guidelines), cert, denied, 98 S. Ct. 2261 (1978); Goodson v. United States, 564 F.2d 1071, 1072 (4th Cir. 
1977) (per curiam) (defense counsel failed to object to illegal prior convictions allegedly relied upon in 
determining sentence and erroneously advised that trial court did not have jurisdiction to reduce sentence; 
held to be harmless errors).

1941. 562 F.2d 126 (1st Cir. 1977).
1942. Id. at 127-28. The original order suspended the imposition of sentence and placed the defendant 

on probation, which the defendant had begun to serve. After vacating this order, the judge imposed a fine. 
Id. at 127-30. See also note 2017 infra and accompanying text (double jeopardy ban on increase in sentence 
after defendant has begun to serve his term).

1943. 562 F.2d at 129-30. Although it noted that other circuits have held fraudulent misrepresentation 
by counsel to be sufficient grounds for revoking probation, the court saw no need to reach that issue. Id.

1944. Id. The sentencing judge’s “misconception of the facts” (as found by the reviewing court) 
concerned the number of possible earlier violations of the statute under which the defendant was convicted 
and the representation by defense counsel that a penalty greater than probation could lead to disbarment of 
the defendant. Id. at 127-28.

The rule also requires that defense counsel be afforded an opportunity to 
speak on behalf of the defendant.1940 The bounds of permissible advocacy in a 
sentencing hearing were considered by the First Circuit in United States v. 
Bynoe,1941 in which the trial judge, attempting to vacate his original sentence 
and increase the penalty, claimed that defense counsel had misrepresented 
certain facts that were relied upon in sentencing.1942 The reviewing court, 
refusing to view the conduct of defense counsel as fraudulent misrepresenta
tion,1943 stated that the case involved only a misconception of the facts by the 
sentencing judge and that to eliminate such misunderstandings would 
necessitate the unreasonable requirement that an affirmative burden be placed 
upon defense counsel to argue both sides of questions relating to the severity 
of sentence.1944

If the Government seeks an enhanced sentence for the offender under 
dangerous special offender provisions, the prosecution must comply with the 
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notice requirements specified in the statute.1945 Furthermore, in order to 
impose an enhanced sentence, the court must hold a hearing at which the 
defendant is entitled to certain procedural protections, including assistance of 
counsel, compulsory process, and cross-examination of witnesses.194^ This 
term the Fifth Circuit, rejecting a challenge to the constitutionality of findings 
of dangerousness based on the defendant’s prior convictions,1947 held that a 
defendant is not entitled to the entire panoply of criminal trial rights at 
sentencing.1948 In particular, the court concluded that the due process clause 
does not require proof of dangerousness beyond a reasonable doubt1949 or a 
jury trial on the issue of dangerousness.1950 Several circuits have determined 
that the statutory definition of dangerousness is not unconstitutionally 
vague.1951

Presentence Investigation and Report. Under rule 32(c)(1) the United
States Probation Service must conduct an investigation and make a presen
tence report to the court before the imposition of sentence or the granting of 
probation.1952 The probation service need not perform these duties, however,

1945. See 18 U.S.C. § 3575(a) (1976) (before trial or acceptance of guilty plea, prosecution must file 
notice of intention to seek punishment as dangerous special offender and describe with particularity the 
reasons why prosecution believes offender meets requirements of this section); 21 U.S.C. § 849 (1976) 
(similar notice provisions for sentencing as dangerous special drug offender); cf. United States v. Ilacqua, 
562 F.2d 399, 401-04 (6th Cir. 1977) (Government met notice particularity requirements of 18 U.S.C. § 
3575(a)(2) by listing five previous felony convictions), cert, denied, 435 U.S. 917 (1978).

1946. 18 U.S.C. § 3575(b) (1976).
1947. A finding of dangerousness under 18 U.S.C. § 3575(f) (1976) may be based on previous felony 

convictions, id. § 3575(e)(1), or on a finding that the offense now charged was part of a dangerous pattern 
of conduct, id. § 3575(e)(2), (3). As in ordinary sentencing decisions, the judge may rely on a broad range of 
information, not all of which is available at trial. United States v. Warme, 572 F.2d 57, 62 (2d Cir.), cert, 
denied. 435 U.S. 1011 (1978); United States v. Williamson, 567 F.2d 610, 615 (4th Cir. 1977); United States 
v. Neary, 552 F.2d 1184, 1194 (7th Cir. 1977), cert, denied, 434 U.S. 864 (1978).

1948. United States v. Bowdach, 561 F.2d 1160, 1174-75 (5th Cir. 1977); accord, United States v. 
Williamson, 567 F.2d 610, 614 (4th Cir. 1977). See generally Note, The Constitutionality of Statutes 
Permitting Increased Sentences for Habitual or Dangerous Criminals, 89 Harv. L. Rev. 356, 382-86 (1975) 
(analysis of need for due process procedural rights in enhanced sentencing schemes).

1949. United States v. Bowdach, 561 F.2d 1160, 1174-75 (Sth Cir. 1977); accord. United States v. 
Williamson, 567 F.2d 610, 615 (4th Cir. 1977); United States v. Ilacqua, 562 F.2d 399, 404-05 (6th Cir. 
1977) (also rejecting challenges based on ex post facto, double jeopardy, bill of attainder, and cruel and 
unusual punishment clauses), cert, denied, 435 U.S. 917 (1978).

1950. United States v. Bowdach, 561 F.2d 1160, 1174-75 (5th Cir. 1977). The court expressly declined to 
consider the constitutionality of the statute as it applies to other categories of special offenders. Id. at 1170- 
71; see note 1947 supra.

1951. See United States v. Williamson, 567 F.2d 610, 613 (4th Cir. 1977); United States v. Bowdach, 561 
F.2d 1160, 1175 (5th Cir. 1977); United States v. Neary, 552 F.2d 1184, 1194 (7th Cir. 1977) (expressly 
declining to consider question whether 18 U.S.C. §§ 3575(e)( 1 )-(3) (1976) meet due process requirements), 
cert, denied, 434 U.S. 864 (1978).

1952. Fed. R. Crim. P. 32(c)(1). The presentence report contains the defendant’s prior criminal record 
and information about his characteristics, his financial condition, and any circumstances affecting his 
behavior that might be helpful in imposing sentence or in granting probation. Id. 32(c)(2). The District of 
Columbia Circuit has suggested that the report on the defendant’s prior criminal record include only those 
charges that have resulted in a conviction. United States v. Strother, 578 F.2d 397, 405 n.8 (D.C. Cir. 1978) 
(citing ABA Standards Relating to Probation § 2.3(ii)(B), Commentary (Approved Draft 1970)).

Provisions of the proposed Criminal Code Reform Act require that sentencing guideline information be 
included in presentence reports, permit a judge to assign a convicted defendant to the Bureau of Prisons for 
a maximum 120-day study period, and specifically permit the court to order a presentence examination 
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if the defendant, with the permission of the court, waives the presentence 
investigation and report, or if the court expressly finds the trial record 
sufficient for the meaningful exercise of sentencing discretion.* 1953 The con
tents of the report may not be disclosed to anyone, nor may the sentencing 
judge inspect the report prior to conviction or a plea of guilty or nolo 
contendere unless the defendant has given written consent to the judge’s 
inspection.1954

concerning the current mental condition of the defendant. S. 1437, 95th Cong., 2d Sess., sec. 101, §§ 
2002(a)-(c) (1978). The bill would also amend rule 32 to require specification of the sentencing guideline 
categories relied upon for sentencing and allow both defense and Government counsel to comment, require 
the court to advise the defendant if he has the right to obtain a review of his sentence, and greatly expand 
the contents of the presentence report. See S. Rep. No. 605, Part I, 95th Cong., 1st Sess. 1144-45 (1977).

1953. Fed. R. Crim. P. 32(c)(1).
1954. Id. Similarly, before sentencing a judge may not inspect a notice filed by the Government alleging 

that a defendant is a special offender eligible for an increased sentence. 18 U.S.C. § 3575 (1976).
1955. Fed. R. Crim. P. 32(c)(3)(A). The court need not disclose any sentencing recommendations 

contained in the report. Id. The presentence report for one defendant may not be disclosed to 
codefendants. United States v. Martinello, 556 F.2d 1215, 1216 (5th Cir. 1977) (per curiam).

1956. Fed. R. Crim. P. 32(c)(3)(A); cf. United States v. Lamont, 565 F.2d 212, 218-20 (2d Cir. 1977) 
(at request of prosecution, trial judge issued order under rule 16(d)(1) protecting certain materials from 
discovery and placing them under seal; appellate court rejected defendant’s allegations that judge may have 
been influenced by the protected documents in imposing sentence), cert, denied, 435 U.S. 914 (1978).

1957. Fed. R. Crim. P. 32(c)(3)(B).
1958. 567 F.2d 1353 (5th Cir.), cert, denied, 98 S. Ct. 2241 (1978).
1959. The trial court provided the following summaries to the defendants in the case: “This information 

is summarized as being in reference to the defendant’s reputation in his home community and his 
reputation among law enforcement officials there. The report also contains information as to his reputation 
with regard to past and present employment.” Id. at 1362. “This information is summarized as being in 
reference to the defendant’s reputation among law enforcement agencies, inter-personal family relation
ships and employment activities.” Id. at 1363.

1960. Id. at 1361-62. The need to establish the accuracy of information relied on in sentencing was tied 
by the court to its holding in Shelton v. United States, 497 F.2d 156 (5th Cir. 1974), that material 
considered by the trial judge must be supported by “indicia of reliability.” 567 F.2d at 1358 n.7, 1364 
(citing 497 F.2d at 159-60). See also notes 1970-77 infra and accompanying text (scope of information 
relied on in sentencing).

1961. 567 F.2d at 1361-62. In dicta the court gave an extended description of the degree of specificity 

Rule 32(c)(3) requires disclosure of the presentence report to the defendant 
or his counsel upon request,1955 unless disclosure would compromise con
fidential sources, result in harm to the defendant or other persons, or reveal 
diagnostic information that might disrupt a rehabilitative program.1956 If the 
court determines that information in the report should not be disclosed, it 
must give the defendant or his counsel an oral or written summary of the 
omitted information on which it will rely in imposing sentence and give the 
defendant or his counsel an opportunity to comment on the summary.1957

In United States v. Woody19™ the Fifth Circuit considered the degree of 
specificity required in summaries of undisclosed information under the 
rule.1959 The court held that in deciding how specific the summary in each 
case must be, the trial judge must balance the need to protect the con
fidentiality of undisclosed information against the intent of rule 32(c) to 
afford the defendant a fair opportunity to correct or rebut erroneous 
information in the undisclosed portion of the presentence report.1960 After 
making the determination, the trial court should make the summary as 
specific as the facts permit,1961 and in any case “a perfunctory statement 
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paraphrasing the language of the rule is not a legally sufficient summary.”1962 
Applying these tests, the court determined that the summaries provided were 
insufficiently specific to allow the defendants an opportunity to correct or 
rebut the undisclosed information.1962 1963 Although the Fifth Circuit acknowl
edged that the trial judge has considerable discretion to withhold information 
on grounds of confidentiality, it concluded that the district judge in Woody 
had failed to indicate his reasons why a more detailed summary could not be 
released.1964 Thus, the court of appeals imposed a prospective requirement 
that the sentencing judge submit the undisclosed material as a confidential 
part of the record on appeal, along with a statement of the reasons for 
nondisclosure and the factors supporting the summary provided.1965

intended: The summary should indicate whether the evidence pertains to reputation or to specific acts of 
the defendant, whether the reputation evidence relates to employment or to the defendant’s personal 
relationships, and the precise nature of any behavioral characteristics or instances of illegal conduct 
detailed in the report unless to do so would violate the protective provisions of rule 32(c)(3)(A).

1962. Id. at 1362.
1963. Id. at 1362-64.
1964. Id. at 1362-63.
1965. Id. at 1362, 1363 nn.22-23. A subsequent Fifth Circuit panel, applying the Woody principles,

found a similar summary of undisclosed information inadequate and lacking any specific indication of the 
adverse consequences of more detailed disclosure. United States v. Muniz, 569 F.2d 858, 859-690 (5th Cir. 
1978) (per curiam) (sentence vacated and case remanded); cf. United States v. Ashley, 569 F.2d 975, 980-81 
(5th Cir. 1978) (sentence vacated and remanded for resentencing because record on appeal ambiguous as to 
whether trial court relied on undisclosed information in sentencing).

1966. Fed R. Crim P. 32(c)(3)(A).
1967. United States v. Strother, 578 F.2d 397, 405 (D.C. Cir. 1978) (defendant cannot raise objections to 

information in presentence report for first time on appeal; remedy is to file motion in trial court to reduce 
sentence); Diaz Torres v. United States, 564 F.2d 617, 619 (1st Cir. 1977) (defendant filed petition five 
years after imposition of sentence; court will closely scrutinize petitioner’s justification for delay and 
excuses for failure to challenge at time of sentencing in order to preclude purposeful delay); United States v. 
Hodges, 556 F.2d 366, 369 (5th Cir. 1977) (defendant did not object to or rebut statements as to prior 
criminal acts that, though excluded from jury at trial, may have been relied on in sentencing), cert, denied. 
434 U.S. 1016 (1978). But see United States v. Harris, 558 F.2d 366, 375-77 (7th Cir. 1977) (remand for 
new hearing on sentencing information when serious deficiencies in sentencing information alleged for first 
time on appeal; defendant contended that his trial counsel had failed to examine presentence report and 
reviewing court found marked disparities and clearly unreliable information in sentencing reports).

1968. United States v. Kaplan, 570 F.2d 71, 72 (2d Cir. 1978) (per curiam) (denying request for new 
sentencing hearing to dispute information in presentence report because defendant was given opportunity 
to comment by sentencing judge); United States v. Brice, 565 F.2d 336, 337-38 (5th Cir. 1977) (per curiam) 
(no remand for new sentencing hearing when defendant neither requested additional time to review 
presentence report nor demonstrated specific errors or any likelihood of prejudice); United States v. 
Sneath, 557 F.2d 149, 150-51 (8th Cir. 1977) (per curiam) (defendant failed to affirmatively deny 
allegations that he was untruthful to investigating agents); cf. United States v. Hall, 571 F.2d 649, 650 
(D.C. Cir.) (per curiam) (trial judge properly sought verification of sentencing information submitted by 
Government and disputed by defendant; sentence affirmed because Government withdrew unverifiable 
information, which judge ignored in imposing sentence), cert, denied, 435 U.S. 926 (1978).

Under rule 32(c)(3)(A) the defendant or his counsel must be given an 
opportunity to comment on the presentence report, and the sentencing judge 
may allow the defense to introduce additional evidence relating to any factual 
inaccuracy in the report.1966 Challenges to the validity of the information used 
in sentencing must be made in a timely fashion;1967 if the defendant is given an 
opportunity to comment at sentencing on the validity of the information 
contained in the presentence report, he will generally be denied a challenge on 
appeal.1968 As a result, appellate courts will review the sentencing process 
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closely to ensure adequate disclosure of the presentence report and meaning
ful opportunity for the defendant to comment.1969

SUBSTANTIVE ISSUES IN SENTENCING

Improper Considerations in Determining Sentence. Under statute,19™
and through decisions of the Supreme Court,1971 the sentencing judge may 
receive and consider a wide range of information in determining sentence.1977 
The due process clause imposes the most significant limitation on the 
information or considerations on which the trial judge may rely in sentencing: 
it forbids reliance on constitutionally invalid prior convictions,1973 allegations 
of prior criminal conduct that did not result in convictions,1974 or prior 
convictions still on appeal at the time of sentencing.1975 An appellate court

1969. Moore v. United States, 571 F.2d 179, 182-85 (3d Cir. 1978) (when presentence report not 
disclosed because disclosure not required under prior version of rule 32, due process necessitates new 
district court hearing on habeas corpus claim attacking sentencing information); United States v. Woody, 
567 F.2d 1353, 1361 (5th Cir.) (specific summary of undisclosed information in presentence report required 
to afford defendant fair opportunity to correct or rebut erroneous information), cert, denied, 98 S. Ct. 2241 
(1978); cf. United States v. Yates, 554 F.2d 342, 344-45 (7th Cir.) (Swygert, J., dissenting) (at sentencing 
hearing defendant has no opportunity for effective review of oral testimony presenting information not 
contained in presentence report), cert, denied, 434 U.S. 865 (1977).

1970. 18 U.S.C. § 3577 (1976) (no limitation on sentencing information concerning “background, 
character, and conduct” of convicted defendant). For the legislative history of this provision, see H.R. Rep. 
No. 1549, 91st Cong., 2d Sess. 63 (1970), reprinted in [1970] U.S. Code Cong. & Ad. News 4040; S. Rep. 
No. 617, 91st Cong., 1st Sess. 90, 167 (1969) (intent to “maximize sources of sentencing information”).

1971. See United States v. Tucker, 404 U.S. 443, 446-47 (1972) (source and kind of information 
considered by sentencing judge largely unlimited); North Carolina v. Pearce, 395 U.S. 711, 723 (1969) 
(sentencing upon reconviction following second trial not limited to information available at time of first 
conviction); Williams v. New York, 337 U.S. 241, 246-47, 250-51 (1947) (information considered by judge 
in determining sentence not limited by rules of evidence or rights of confrontation and cross-examination).

1972. See United States v. Ashley, 555 F.2d 462, 466 (5th Cir.) (information for use in sentencing not 
restricted to evidence given in open court by witnesses subject to cross-examination), cert, denied, 434 U.S. 
869, (1977); cf. United States v. Williamson, 567 F.2d 610, 615 (4th Cir. 1977) (court may consider broad 
range of information and not limited by formal rules of evidence in sentencing defendant as dangerous 
special offender under 18 U.S.C. § 3575 (1976)); note 1947 supra.

1973. United States v. Tucker, 404 U.S. 443, 447-48 (1972); cf. Watkins v. United States, 564 F.2d 201, 
205-07 (6th Cir. 1977) (invalid prior conviction cannot be used as basis of designation as special offender 
under 18 U.S.C. § 3575(e)(1) (1976); detainer for state parole violation and fugitive status not felony 
conviction and therefore cannot be basis for designation as special offender), cert, denied, 435 U.S. 97 
(1978). But cf. United States v. Bowdach, 561 F.2d 1160, 1175-76 (5th Cir. 1977) (judge may consider 
invalid prior convictions in determining that defendant is engaging in pattern of conduct that justifies 
designation as special offender under 18 U.S.C. § 3575(e)(2), (3) (1976) or designation as dangerous under 
id. § 3575(f)).

1974. United States v. Strother, 578 F.2d 397, 405 n.8 (D.C. Cir. 1978) (dictum) (in order to limit 
judge’s reliance on hearsay assertions of commission of other crimes, presentence report of prior criminal 
record of defendant should include only those charges that have resulted in conviction). But cf. Drayton v. 
New York, 556 F.2d 644, 646-47 (2d Cir.) (on basis of unproved allegations in felony indictment, state 
judge may reject youthful offender status in sentencing defendant convicted of misdemeanor), cert, denied, 
434 U.S. 958 (1977).

1975. United States v. Allen, 566 F.2d 1193, 1195-96 (3d Cir. 1977) (vacating enhanced sentence under 
21 U.S.C. § 841(b)(1)(B) (1976) because improperly based upon prior conviction pending on direct appeal), 
cert, denied, 435 U.S. 926 (1978). Moreover, the district court in Allen was ordered to disregard the 
conviction upon resentencing, even though the prior conviction had by then been affirmed, because the 
court could not have considered the conviction at the original sentencing. Id. 



1978] Project: Criminal Procedure 581

will vacate a sentence if it is based on materially false assumptions concerning 
the defendant’s criminal record1976 or on other factors not relevant to 
sentencing concerns.1977

1976. Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (state sentence based on materially false 
assumptions concerning defendant’s criminal record violates due process); cf. Moore v. United States, 571 
F.2d 179, 182-85 (3d Cir. 1978) (due process compels hearing on habeas corpus petition that alleges 
inaccuracies in information relied on in sentencing).

1977. See United States v. Ramos, 572 F.2d 360, 362 (2d Cir. 1978) (vacating sentence and remanding 
for resentencing before another judge because of possibility that sentencing judge improperly relied on the 
defendant’s refusal to cooperate with Government); United States v. Diamond, 561 F.2d 557, 559 (4th Cir. 
1977) (per curiam) (judge improperly biased in imposing sentence in considering fact that defendants did 
not reside in district in which crime was committed); United States v. Wheaton, 557 F.2d 275, 277 (1st Cir. 
1977) (court need not and probably cannot consider arguments that cocaine not a dangerous drug because 
such arguments attack wisdom of drug laws per se, which is legislative, not judicial, judgment); cf. United 
States v. Williamson, 567 F.2d 610, 614 (4th Cir. 1977) (rejecting proposed rule to exclude consideration of 
felony convictions more than 10 years old).

1978. 98 S. Ct. 2610 (1978).
1979. See id. at 2613 n.3 (citing cases); Circuits Note: 1976-1977 Term, supra note 1, at 607 n.2281.
1980. 98 S. Ct. at 2617-18. The Court quoted the trial judge’s forthright statement of his impression of 

the defendant’s testimony: “it is my view that your defense was a complete fabrication without the slightest 
merit whatsoever. I feel it is proper for me to consider that fact in the sentencing, and I will do so. ” Id. at 2613 
(emphasis added by Supreme Court).

1981. Id. at 2613-17.
1982. Id. at 2617. The defendant’s second argument on appeal, with which the dissenters agreed, was 

that the sentencing judge’s disbelief of his testimony imposed a penalty on the exercise of constitutional and 
statutory rights to plead not guilty and to testify on his own behalf. Id. at 2619 & n.2, 2620 (Stewart, J., 
with Brennan & Marshall, JJ., dissenting). The majority disputed this claim by asserting that the 
Constitution grants only the right to testify truthfully. Id. at 2618.

1983. See id. at 2613-17; accord, United States v. Sneath, 557 F.2d 149, 151 & n.2 (8th Cir. 1977) (per 
curiam) (sentencing judge may rely on allegations in presentence report that defendant lied to FBI agents); 
United States v. Lustig, 555 F.2d 737, 751 (9th Cir. 1977) (judge may consider lack of candor displayed by 
defendant while testifying), cert, denied, 434 U.S. 1045 (1978).

1984. United States v. Tucker, 404 U.S. 443, 448 (1972).
1985. 571 F.2d 1263 (4th Cir. 1978).

This Term in United States v. Grayson19™ the Supreme Court examined the 
range of sentencing considerations permitted by the due process clause. 
Resolving a conflict among the circuits,1979 the Court held that in determining 
sentence a judge may consider his belief that the defendant was untruthful in 
his testimony.1980 The holding in Grayson was predicated upon a lengthy 
analysis in dictum that under the current scheme of “individualized” 
indeterminate sentencing, the judge must be free to consider the broadest 
range of information in assessing the defendant’s prospects for rehabilitation 
so that the most appropriate sentence can be imposed.1981 Thus, under the 
Court’s analysis, the appearance of truthfulness in a defendant’s own 
testimony may be observed and considered by the trial judge without 
offending the due process clause, because such information is probative of the 
defendant’s prospects for rehabilitation and therefore is needed for “the 
rational exercise of [sentencing] discretion.”1982 By tying its holding to the line 
of authority that permits consideration of a broad range of information in 
sentencing, the Court reaffirmed the substantial grant of discretion in 
sentencing vested in trial judges.1983

The sentencing judge is constitutionally barred from considering uncoun
seled prior convictions in determining sentence.1984 1985 In Strader v. Troym5 the 
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defendant sought federal habeas corpus relief, challenging the consideration 
of certain uncounseled Virginia convictions in determining his sentence for a 
state conviction in North Carolina.1986 Although the North Carolina trial 
judge had certified that he was not influenced by knowledge of the prior 
convictions,1987 the Fourth Circuit granted habeas relief by finding that the 
certificate was unacceptably equivocal.1988 The court further noted that a 
majority of circuits disagree with the Fourth Circuit’s requirement that the 
petitioner attack the prior convictions in state court before seeking relief in 
federal court.1989 The court declined to review its prior position, finding that 
the exhaustion requirement was satisfied, if applicable.1990

A significant problem limiting the ability to attack on appeal the considera
tion of allegedly improper information in determining sentence is the absence 
of a general requirement that the judge state the reasons for imposing 
sentence.1991 Furthermore, claims that the judge relied on improper informa-

1986. Id. at 1265-66.
1987. Id. at 1267. Under 28 U.S.C. § 2445 (1976) a district court is authorized to receive and rely on a 

certificate from the state judge who presided at trial attesting to what occurred at the trial.
1988. 571 F.2d at 1267. The North Carolina trial judge certified that he “feels that there would not have 

been a lesser sentence [had he] been unaware of the prior convictions or . . . had assumed their invalidity." 
Id. (emphasis added). This phrasing did not meet the Fourth Circuit’s requirement that the trial judge be 
able to certify “without qualification” that the sentence was uninfluenced by the allegedly invalid prior 
convictions. Id. (adopting test of Stepheny v. United States, 516 F.2d 7 (4th Cir. 1975)). Contra, id. at 1270- 
72 (Widener, J., dissenting) (certificate was sufficient and not “equivocal”); see Cochran v. United States, 
567 F.2d 1288, 1288 (5th Cir. 1978) (per curiam) (denial of 28 U.S.C. § 2255 (1976) motion to vacate 
sentence affirmed; court relied solely on fact of certification).

1989. 571 F.2d at 1268 (citing Brown v. United States, 483 F.2d 116, 118 (4th Cir. 1973)). As the court 
acknowledges in Strader, perhaps to indicate a possible change in its position in future cases, a majority of 
circuits have rejected the exhaustion requirement of Brown and require only a federal evidentiary hearing 
to determine the constitutionality of prior state convictions. 571 F.2d at 1268 & n.4. See, e.g., Smith v. 
United States, 565 F.2d 378, 379 (5th Cir. 1978) (per curiam) (dictum) (evidentiary hearing required on 
validity of prior convictions used in determining sentence if sentence not supported by permissible 
considerations); Circuits Note: 1976-1977 Term, supra note 1, at 608-10 & nn.2290-2302 (review of split in 
circuits on Tucker remedies). See generally Comment, Due Process at Sentencing: Implementing the Rule of 
United States v. Tucker, 125 U. Pa. L. Rev. 1111, 1115-24 (1977) (review of case law on exhaustion 
requirement for Tucker claims).

1990. 571 F.2d at 1268 & n.5, 1269 (Virginia and North Carolina remedies effectively exhausted because 
federal district court will review prior state convictions in related claim for relief under 42 U.S.C. § 1983 
(1970)).

1991. See, e.g., United States v. Grayson, 98 S. Ct. 2610, 2618 n.l (1978) (Stewart, J., with Brennan & 
Marshall, JJ., dissenting) (no requirement that sentencing reasons be given; appellate court can correct 
erroneous sentencing policy apparent on face of record); United States v. Bazzano, 570 F.2d 1120, 1130-38, 
1133 n.21, 1137 n.41 (3d Cir. 1977) (Adams, J., concurring) (acknowledging that no current requirement 
exists; supporting proposals to require that trial judges state reasons for imposing sentence), cert, denied, 
98 S. Ct. 2261 (1978). The Judicial Council of the Second Circuit has proposed a rule that would require 
the court to state for the record, in the presence of the defendant, the reasons for imposing the sentence 
chosen and for rejecting available sentencing alternatives. Proposed Rules on Sentencing of the Judicial 
Council of the Second Circuit § 111(C)(3) (March 17, 1976), quoted in United States v. Ramos, 572 F.2d 
360, 361 (2d Cir. 1978); cf United States v. Stevenson, 573 F.2d 1105, 1106-07 (9th Cir. 1978) (trial judge 
appropriately followed circuit practice by stating reasons for imposing different sentences on codefendants 
convicted of same crime). See generally ABA Standards Relating to Appellate Review of 
Sentences § 2.3(c) (Approved Draft 1968) (requiring inclusion of statement of reasons for sentence in 
record on appeal); ABA Standards Relating to Sentencing Alternatives and Procedures § 
5.6(ii) (Approved Draft 1968) (requiring statement for record of reasons for selecting particular sentence to 
be imposed); Berkowitz, The Constitutional Requirement for a Written Statement of Reasons and Facts in 
Support of the Sentencing Decision: A Due Process Proposal, 60 Iowa L. Rev. 205, 207, 216-36 (1974) 
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tion in sentencing frequently are disposed of on appeal simply on the basis 
that the trial judge disavowed such reliance.* 1992 In most circuits, the 
defendant is required to show explicit reliance by the sentencing judge on 
improper considerations.1993 This term in United States v. Harris1994 the 
Seventh Circuit applied a different rule, proposed earlier by the Second 
Circuit,1995 and held that it is “sufficient to show that it was not improbable 
that the trial judge was influenced by improper factors in imposing sen
tence.”1996 The court also commented adversely on the failure of the trial 
judge to state the information relied on in sentencing and noted weaknesses in 
the evidence supporting the conviction and apparent disparities in the 
sentencing information.1997

(proposal based on due process arguments to require written statement of reasons for sentence); Note, 
Appellate Review of Sentences and the Need for a Reviewable Record, 1973 Duke L, J. 1357, 1374-76 (need 
for statement of reasons for sentence as aid to appellate review). Under 18 U.S.C. § 3575(b) (1976) 
(increased sentence for dangerous special offenders) and 21 U.S.C. § 849(b) (1976) (dangerous special drug 
offender sentencing), the sentencing judge must place in the record the reasons for the sentence imposed.

As passed by the Senate, the proposed Criminal Code Reform Act requires that the judge state the 
reasons for the imposition of sentence in each case. S. 1437, 95th Cong., 2d Sess. sec. 101, § 2003(b) (1978).

1992. See United States v. Eaton, 579 F.2d 1181, 1183 (10th Cir. 1978) (per curiam) (express disavowal 
of reliance on challenged information sufficient when no constitutional infirmities in information alleged); 
United States v. Stevenson, 573 F.2d 1105, 1107 (9th Cir. 1978) (trial judge expressly indicated he had 
disregarded unsupported, unsworn hearsay material in presentence report); United States v. Hall, 571 F.2d 
649, 650 (D.C. Cir. 1977) (per curiam) (judge clearly attempted to ignore sentencing information that 
Government was unable to verify), cert, denied, 435 U.S. 926 (1978); Smith v. United States, 565 F.2d 378, 
379 (5th Cir 1978) (per curiam) (sentencing judge stated that possibly incorrect information on prior 
arrests and convictions did not affect determination of sentence); United States v. Moore, 564 F.2d 482, 
485 (D.C. Cir. 1977) (per curiam) (trial judge appropriately considered seriousness of crime involving 
juvenile victims while disregarding uncharged and unproved statutory offenses of drug sales to minors); 
United States v. Yates, 554 F.2d 342, 343-44 (7th Cir.) (sentencing judge expressly disclaimed reliance on 
hearsay statements made at sentencing hearing), cert, denied, 434 U.S. 865 (1977); cf. United States v. 
Williamson, 567 F.2d 610, 615 & n.10 (4th Cir. 1977) (judge refused to allow introduction of illegally 
acquired information or information about prior criminal charge resolved in defendant’s favor).

In many cases the appellate court will infer from the record that the trial judge did not rely on the 
improper information in sentencing, without requiring an express disavowal of reliance. See United States 
v. Shelby, 573 F.2d 971, 976 (7th Cir. 1978) (record and lenient sentence suggest that judge did not 
improperly rely upon letter from crime victim in determining sentence); United States v. Lamont, 565 F.2d 
212, 219 (2d Cir. 1977) (challenged information in exhibit sealed under rule 16(d)(1) found by reviewing 
court not to have affected sentence imposed in any respect), cert, denied, 435 U.S. 914 (1978); United States 
v. Davis, 557 F.2d 1239, 1243 (8th Cir.) (trial judge expressed no disbelief of defendant’s denial that he 
threatened witnesses; imposition of three maximum terms of 15 years to be served consecutively not abuse 
of discretion when judge expressed concern at lengthy list of prior convictions), cert, denied, 434 U.S. 971 
(1977); United States v. Sneath, 557 F.2d 149, 150-51 (8th Cir. 1977) (per curiam) (allegations at 
sentencing hearing that defendant lied to FBI agents “appeared collateral” and were not major factor in 
sentence imposed); United States v. Hodges, 556 F.2d 366, 369 (5th Cir. 1977) (affirming sentence when 
challenged statements of witnesses “were not the factor on which the judge relied most heavily”), cert, 
denied, 434 U.S. 1016 (1978).

1993. E.g., United States v. Espinoza, 481 F.2d 553, 556 (5th Cir. 1973); United States v. Walker, 469 
F.2d 1377, 1380 (1st Cir. 1972).

1994. 558 F.2d 366 (7th Cir. 1977).
1995. McGee v. United States, 462 F.2d 243, 247 (2d Cir. 1972).
1996. 558 F.2d at 375.
1997. Id. The court further observed that the usual requirement that the defendant show explicit 

reliance on improper information would encourage trial judges to avoid giving reasons for sentencing 
decisions and thus would diminish “the individual offender’s confidence in the fairness and objectivity” of 
the sentencing process. Id. at 374-75.
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Multiple Sentences. The fifth amendment ban on double jeopardy
protects against multiple punishments for the same offense.1998 In cases in 
which the same act or transaction is charged in a multiple count indictment as 
a violation of two or more distinct statutory provisions, multiple sentences are 
permitted if each statutory provision “requires proof of a fact which the other 
does not.”1999 Applying this test, consecutive sentences generally are allowed 
for conspiracy and substantive offenses.2000 Defendants occasionally challenge 
such holdings, seeking to establish a test under which multiple sentences 
would be prohibited whenever two offenses in fact were proved by the same 
evidence in court.2001 Considering such a challenge this term in United States 
v. Kearney,2002 the Ninth Circuit affirmed consecutive sentences imposed for 
conspiracy to import heroin and offenses of heroin importation and distribu
tion.2003 The court held that regardless of the identity of the evidence 
presented at trial, a double jeopardy violation arises only when the statute 
compels introduction of the same evidence in order to prove the elements of 
both the conspiracy and substantive offenses.2004

For a proposal concerning the problem of disparities in sentencing information, see Note, A Hidden 
Issue in Sentencing: Burdens of Proof in Presentence Reports, 66 Geo. L.J. 1515 (1978).

1998. North Carolina v. Pearce, 395 U.S. 711, 717 (1969). The ban on double jeopardy is enforceable 
against the states through the fourteenth amendment. Benton v. Maryland, 395 U.S. 784, 793-96 (1969).

1999. Brown v. Ohio, 432 U.S. 161, 166 (1977) (citing Blockburger v. United States, 284 U.S. 299, 304 
(1932)); Iannelli v. United States, 420 U.S. 770, 785 n.17 (1975) (same); accord, United States v. Sperling, 
560 F.2d 1050, 1054-55 (2d Cir. 1977); United States v. Gibson, 559 F.2d 934, 935 (4th Cir.) (per curiam), 
cert, denied, 434 U.S. 987 (1977).

2000. See Iannelli v. United States, 420 U.S. 770, 777-78, 785 n.17 (1975); United States v. Baldarrama, 
566 F.2d 560, 570 (5th Cir.), cert, denied, 98 S. Ct. 3094 (1978); United States v. Ohlson, 552 F.2d 1347, 
1348, (9th Cir. 1977) (per curiam). But see United States v. Sperling, 56OF.2d 1050, 1053-55 (2d Cir. 1977) 
(dictum) (double jeopardy bans separate sentences for continuing criminal enterprise in violation of drug 
laws and lesser included offense of conspiracy to distribute drugs, 21 U.S.C. §§ 846, 848 (1976)).

Multiple sentences will be barred, however, if Congress did not intend to establish separate penalties. 
See Jeffers v. United States, 432 U.S. 137, 154-58 (1977) (plurality opinion) (congressional intent bars 
multiple punishments for conspiracy to distribute drugs, 21 U.S.C. § 846 (1976), and conducting a 
continuing criminal enterprise to violate drug laws, id. § 848; Court did not rule on defendant’s claim that 
double jeopardy bars separate sentence because it constitutes additional sentence for lesser included 
offense); United States v. Sperling, 560 F.2d at 1057, 1059-60 (same; in dicta, court upheld double jeopardy 
claim as well); cf. notes 2009-16 infra and accompanying text (congressional intent also bars multiple 
sentences for related crimes when neither involves conspiracy charge).

2001. See United States v. Kearney, 560 F.2d 1358, 1365 (9th Cir.), cert, denied, 434 U.S. 971 (1977). In 
support of their challenge, appellants cited United States v. Austin, 529 F.2d 559, 562-64 (6th Cir. 1976) 
(no separate sentences when “same evidence” used to prove both conspiracy and substantive offenses).

2002. 560 F.2d 1358 (9th Cir.), cert, denied, 434 U.S. 971 (1977).
2003. Id. at 1365-67.
2004. Id. In Kearney the court stated that the conspiracy and substantive offenses can merge only 

through the operation of Wharton’s Rule, which bars a conspiracy prosecution of an agreement by two 
persons to commit a crime when the crime is of such a nature as necessarily to require the participation of 
two persons for its commission. Id. at 1366-67; accord, United States v. Sperling, 560 F.2d 1050, 1055-56 
(2d Cir. 1977). Wharton’s Rule does not apply when the number of coconspirators exceeds the number of 
participants essential to the commission of the substantive offense. United States v. Kearney, 560 F.2d at 
1367 n.9. Wharton’s Rule is an aid to construction and can be overcome by legislative intent to the 
contrary. Iannelli v. United States, 420 U.S. 770, 777-86 (1975) (Wharton’s Rule not applied; Congress 
intended multiple sentences for conspiracy and substantive gambling offenses).

Multiple sentences for two substantive offenses are also open to attack on 
double jeopardy grounds. This term the Eighth Circuit invalidated concur
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rent sentences under the Hobbs Act2005 and the Federal Bank Robbery Act2006 
for a single bank robbery,2007 while the Fourth Circuit upheld multiple 
sentences for receiving and for knowingly possessing the same unregistered 
firearm.2008 In most cases challenging the imposition of multiple sentences this 
term, however, courts relied on assertions that Congress did not intend that 
multiple aspects of the same criminal act be punished cumulatively. In 
Simpson v. United States2009 the Supreme Court held that in a conviction for a 
single transaction of bank robbery with firearms, a defendant who has 
received an enhanced sentence for commission of bank robbery with fire
arms2010 cannot receive an additional sentence under 18 U.S.C. § 924(c), 
which provides for an enhanced sentence for using or carrying a firearm 
during the commission of a felony.2011 The Court did not base its decision on 
considerations of double jeopardy,2012 finding instead that the general fire
arms sentence enhancement statute was not intended by Congress to supple
ment the additional penalty provided specifically for commission of bank 
robbery with firearms.2013 In other cases involving the Federal Bank Robbery 
Act2014 the appellate courts have held that congressional intent bars multiple 
sentences for violations of different sections of the statute that nevertheless 
arise out of a single act by the defendant.2015 Several circuits have applied this

2005. 18 U.S.C. § 1951 (1976) (outlawing obstruction of interstate commerce by robbery or extortion).
2006. Id. § 2113(b), (d).
2007. United States v. Golay, 560 F.2d 866, 870 (8th Cir. 1977). The court rejected the Government’s 

argument that multiple sentences were permissible because only the Hobbs Act required proof that the 
bank was engaged in interstate commerce and only the Federal Bank Robbery Act required proof that the 
bank was insured by the Federal Deposit Insurance Corporation. Id. at 869. The court noted that the same 
set of facts would provide the basis for judicial notice of both requirements. Id.

2008. United States v. Gibson, 559 F.2d 934, 935 (4th Cir.) (per curiam), cert, denied, 434 U.S. 987 
(1977).

2009. 435 U.S. 6 (1978).
2010. Compare 18 U.S.C. § 2113(a) (1976) (authorizing fine of $5,000 and imprisonment for 20 years for 

taking bank property by force and violence from another) and id. § 2113(b) (authorizing fine of $1,000 and 
imprisonment for 10 years for taking bank property valued at more than $100) with id. § 2113(d) 
(authorizing fine of $10,000 and imprisonment for 25 years for assaulting any person or putting into 
jeopardy life of any person by use of dangerous weapon while committing offenses outlawed by § 2113(a) 
and (b)).

2011. 435 U.S. at 16.
2012. Id. at 11-12.
2013. Id. at 12-16; cf. United States v. Cumberbatch, 563 F.2d 49, 53 (2d Cir. 1977) (defendant 

appropriately received additional sentence under 18 U.S.C. § 924(c)(2) (1976) when also convicted of 
conspiracy to commit bank robbery under id. § 371; holding distinguished from contrary result if 
defendant received enhanced sentence for armed bank robbery under id. § 2113(d)); United States v. 
Bowdach, 561 F.2d 1160, 1176 (5th Cir. 1977) (double jeopardy clause and congressional intent do not bar 
enhancement under 18 U.S.C. § 3575(e) (1976) (increased sentence for recidivists) of conviction under 18 
U.S.C. app. § 1202(a)(1) (1976) (receipt of firearms by felony offender)).

2014. 18 U.S.C. § 2113 (1976).
2015. United States v. Davis, 573 F.2d 1177, 1179 (10th Cir.) (dictum) (multiple sentences not 

permitted for bank robbery and armed bank robbery convictions under 18 U.S.C. § 2113(a) and (d)), cert, 
denied, 98 S. Ct. 2829 (1978); United States v. Amos, 566 F.2d 899, 901 (4th Cir. 1977) (per curiam) 
(multiple sentences not permitted for bank robbery and bank larceny convictions under 18 U.S.C. § 2113(a) 
and (b)); United States v. Atkins, 558 F.2d 133, 136-37 (3d Cir. 1977) (multiple sentences not permitted for 
bank robbery, armed bank robbery, and murder or kidnapping in connection with bank robbery under 18 
U.S.C. § 2113(a), (d), (e) (1976); separate sentences allowed for three different acts of bank robbery), cert, 
denied, 434 U.S. 1071 (1978). See generally Note, The Federal Bank Robbery Act—The Problem of 
Separately Punishable Offenses, 18 Wm. & Mary L. Rev. 101 (1976).
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reasoning in holding that Congress intended that punishment for distribution 
of heroin preclude simultaneous punishment for the lesser included offense of 
possession of heroin with intent to distribute when the sole evidence of 
possession is found in the distribution transaction.2016

Increase in Sentence. The double jeopardy clause of the fifth amend
ment prohibits an increase in sentence after the defendant has begun to serve 
his term.2017 In general, however, resentencing to a longer term is permitted if 
the original sentence was invalid or void for failure to follow the form of 
sentence required by statute,2018 or for failure to follow statutorily prescribed 
sentencing procedures.2019 If the sentencing judge defers the imposition of 
sentence and places the defendant on probation, a subsequent revocation of 
probation permits sentencing to a term of imprisonment.2020

Although there is no absolute constitutional bar to imposition of a more 
severe sentence upon reconviction of a defendant whose prior conviction has 
been overturned on appeal, the Supreme Court has held that the due process 
clause requires that the more severe sentence be justified on the basis of the

2016. United States v. Henciar, 568 F.2d 489, 492 (6th Cir. 1977); Goodson v. United States, 564 F.2d 
1071, 1073 (4th Cir. 1977) (per curiam); United States v. Oropeza, 564 F.2d 316, 323-24 (9th Cir. 1977), 
cert, denied. 434 U.S. 1080 (1978); United States v. Olivas, 558 F.2d 1366, 1368 (10th Cir.), cert, denied, 
434 U.S. 866 (1977); see United States v. Howard, 507 F.2d 559, 563 (8th Cir. 1974) (simple possession 
under 21 U.S.C. § 844(a) (1976) is lesser included offense of distribution under id. § 841(a)(1)); cf. United 
States v. Southerland, 565 F.2d 1281, 1282 (4th Cir. 1977) (per curiam) (separate sentences not permitted 
for possession and use of false military papers charged separately under 18 U.S.C. § 499 (1976); separate 
sentences permitted for two separate acts of possession and use of false military papers); Steele v. United 
States, 565 F.2d 1058, 1058-59 (8th Cir. 1977) (per curiam) (consecutive sentences permitted for illegal 
entry into post office and larceny under 18 U.S.C. § 2115 (1976)), cert, denied, 434 U.S. 1050 (1978). But 
see United States v. Horsley, 519 F.2d 1264, 1265-66 (5th Cir. 1975) (different evidence required to convict 
of distribution and possession with intent to distribute though each offense arises under 21 U.S.C. § 
841(a)(1) (1976); multiple punishments permitted), cert, denied, 424 U.S. 944 (1976).

2017. United States v. Benz, 282 U.S. 304, 306-07 (1931); Ex parte Lange, 85 U.S. (18 Wall.) 163, 169 
(1874); United States v. Best, 571 F.2d 484, 485-87 (9th Cir. 1978) (per curiam) (defendant’s sentence of 
maximum term of six months on each of three counts and also to probation term invalid because probation 
term would follow maximum term; upon granting rule 35 motion to correct excessive sentence, court not 
permitted to increase sentence by imposing otherwise valid six-month term on one count and probation on 
others because defendant had already begun to serve valid part of original sentence); United States v. 
Bynoe, 562 F.2d 126, 128-29 (1st Cir. 1977) (court imposed probation and suspended imposition of 
sentence; double jeopardy ban attached when defendant began to serve probation term).

2018. United States v. Davis, 561 F.2d 1014, 1017-18 (D.C. Cir.) (two-year special parole term required 
by statute; addition to original five-year sentence permitted), cert, denied, 434 U.S. 929 (1977); Blankenship 
v. Parratt, 554 F.2d 850, 852 (8th Cir. 1977) (indeterminate sentence for second-degree murder invalid 
under state statute; resentencing to increased maximum determinate term permitted).

2019. See United States v. Garrett, 565 F.2d 1065, 1071-72 (9th Cir. 1977) (enhanced sentence invalid 
because judge failed to allow defendant to challenge prior convictions relied on in sentencing as required by 
21 U.S.C. § 851(b) (1976); remanded for resentencing), cert, denied, 435 U.S. 974 (1978). See also United 
States v. Best, 571 F.2d 484, 486 n.3 (9th Cir. 1978) (per curiam) (dictum) (sentence in Garrett was “invalid 
ab initio"-, thus no double jeopardy ban on resentencing).

2020. United States v. Shead, 568 F.2d 678, 683 (10th Cir. 1978) (dictum); Dunn v. United States, 561 
F.2d 259, 261 (D.C. Cir. 1977); cf. United States v. Bynoe, 562 F.2d 126, 128-29 (1st Cir. 1977) (court may 
not change order suspending imposition of sentence and granting probation without formally revoking 
probation); United States v. Lustig, 555 F.2d 751, 753 (9th Cir. 1977) (per curiam) (state court suspended 
execution of sentence and ordered probation; when probation revoked, court permitted to order sentence to 
be served consecutive to federal sentence for intervening crime), cert, denied, 434 U.S. 1045 (1978). 
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defendant’s conduct subsequent to the first sentencing.2021 The basis of the 
Court’s holding, and of circuit opinions this term affirming this view, is that 
the due process clause requires that a defendant not be deterred from 
appealing his original conviction by fear of judicial vindictiveness in a 
subsequent resentencing.2022

Credit for Time Served. In United States v. Shead2022 the defendant was
sentenced to a term of imprisonment following revocation of probation 
without receiving credit for time served while on probation.2024 On appeal he 
argued that the equal protection and due process clauses require that, because 
parolees are granted a statutory right to credit against their sentence for time 
served on parole,2025 a similar right must be extended to revoked proba
tioners.2026 The Tenth Circuit affirmed the denial of credit, holding that the 
deterrent effect of a full sentence following revocation of probation and the 
trial judge’s control of probationers sufficiently justify the disparate legislative 
treatment of probationers and parolees.2027

Under 28 U.S.C. § 18262028 a witness before a court or a grand jury who 
refuses to testify or provide information without just cause may be confined 
for civil contempt. Such a civil contempt confinement interrupts the running 
of a prior criminal sentence.2029 Because a defendant need not receive credit

2021. North Carolina v. Pearce, 395 U.S. 711, 725-26 (1969); accord, United States v. Young, 573 F.2d 
1137, 1140-41 (9th Cir. 1978) (in ordering longer sentence, judge appropriately considered state indictment 
on drug trafficking charges returned subsequent to original sentencing); cf. United States v. Albanese, 554 
F.2d 543, 547-49 (2d Cir. 1977) (sentences imposed before Pearce under Second Circuit standard requiring 
“significant change in circumstances” to justify increased sentence on reconviction; despite shorter period 
of incarceration under second sentence, sentence illegally increased if defendant will be on parole longer 
than he would have been under first sentence).

In Young the Ninth Circuit implied that the Pearce standard would be satisfied even if an indictment 
returned after the original sentencing charged the defendant with acts committed before the first sentence 
was imposed. 573 F.2d at 1140. The court found, however, that the instant indictment involved acts 
occurring both before and after the first sentencing. Id.

2022. North Carolina v. Pearce, 395 U.S. 711, 725 (1969); see United States v. Baer, 575 F.2d 1295, 1300 
(10th Cir. 1978) (no evidence of vindictiveness against defendant’s exercise of statutory right to district 
court trial on two parking violations despite remarks of trial judge and sentence to $100 fine, two 30-day 
suspended sentences, and two-year probation); United States v. Young, 573 F.2d 1137, 1141 n.l (9th Cir. 
1978) (increased sentence affirmed when judge relied on defendant’s subsequent conduct and no evidence 
or allegations that sentencing judge vindictive); Hardwick v. Doolittle, 558 F.2d 292, 298-99 (5th Cir. 
1977) (dictum) (jury sentencing does not possess threat of vindictiveness because jury unaware of previous 
sentence, has no personal stake in the overturned judgment, and not subject to court’s institutional interest 
in discouraging appeals), cert, denied, 434 U.S. 1049 (1978).

2023. 568 F.2d 678 (10th Cir. 1978).
2024. Id. at 680-81.
2025. 18 U.S.C. § 4210(b) (1976); see 28 C.F.R. § 2.52(c) (1977) (implementing regulations); H.R. Rep. 

No. 838, 94th Cong., 2d Sess. 32, reprinted in [1976] U.S. Code Cong. & Ad. News 351,364. If a federal 
prisoner is paroled to state custody following revocation of state parole, however, the prisoner need not be 
credited for the time served in state custody when the federal authorities compute the length of his 
unexpired federal term. Deveny v. United States Bd. of Parole, 565 F.2d 875, 877 (5th Cir. 1978) (per 
curiam).

2026. 568 F.2d at 681-82.
2027. Id. at 683.
2028. 28 U.S.C. § 1826 (1976).
2029. Bruno v. Greenlee, 569 F.2d 775, 776-77 (3d Cir. 1978) (per curiam) (contempt penalty interrupts 

prior criminal sentence unless judge issuing contempt penalty expressly directs to contrary). See also 
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against his criminal sentence for time served under a civil contempt order,* 2030 
the defendant’s total period of incarceration is increased by the length of the 
contempt confinement. Credit against a criminal sentence is allowed, how
ever, for a period of imprisonment served in excess of the statutory eighteen- 
month limit on confinement for civil contempt.2031 Credit is not allowed 
against a defendant’s second sentence for the period the defendant spent on 
bond release pending the successful appeal of his first conviction.2032

Circuits Note: 1976-1977 Term, at 614 & n.233O (cases holding contempt penalty interrupts prior sentence).
2030. In re Grand Jury Proceedings (Garmon), 572 F.2d 1373, 1374-76 (9th Cir. 1978) (purpose of 

contempt statute—inducing compliance with court order—requires interruption of prior sentence; practice 
does not violate 18 U.S.C. § 3568 (1976), which is intended only to clarify method of calculating length of 
criminal sentences); cf. United States v. Mitchell, 556 F.2d 371, 381-82, 385 (6th Cir.) (because pretrial 
confinement under contempt citation not “in connection with” criminal sentence, 18 U.S.C. § 3568 (1976) 
does not require credit for civil sentence), cert, denied, 434 U.S. 925 (1977).

2031. United States v. Mitchell, 556 F.2d 371, 381-82, 385 (6th Cir.), cert, denied, 434 U.S. 925 (1977).
2032. United States v. Robles, 563 F.2d 1308, 1309 (9th Cir. 1977) (per curiam) (time spent on bail 

release is not served “in custody” for purposes of credit statute, 18 U.S.C. § 3568 (1976)), cert, denied, 435 
U.S. 925 (1978).

2033. 18 U.S.C. §§ 5005-5026(1976).
2034. Durst v. United States, 434 U.S. 542, 545-47 (1978); Dorszynski v. United States, 418 U.S. 424, 

432-36 (1974); cf. Jenkins v. United States, 555 F.2d 1188, 1189-90 (4th Cir. 1977) (FYCA age eligibility 
under 18 U.S.C. § 5006(d) and (g) (1976) is determined at time verdict is returned, not at time of 
sentencing).

A defendant between 22 and 26 years of age at the time of the conviction is a “young adult offender” and 
may be sentenced under the FYCA provisions as a youth offender if the court expressly finds that he will 
benefit from the treatment provided under the FYCA. 18 U.S.C. § 4216 (1976); cf. United States v. Barton,
566 F.2d 1106, 1107 (9th Cir. 1977) (per curiam) (young adult offender sentencing denied defendant who 
became 26 years old while awaiting trial). No express finding is required, however, in order to sentence 
such an offender as an adult. See note 2035 infra. Federal offenders under the age of 18 may be prosecuted 
and sentenced under the Juvenile Justice and Delinquency Prevention Act of 1974, 18 U.S.C. §§ 5031-5042 
(1976), although a federal court may not proceed against a juvenile until the Attorney General certifies that 
state courts lack jurisdiction or adequate programs and services for juveniles, id. § 5032.

2035. 18 U.S.C. § 5010(d) (1976); see Dorszynski v. United States, 418 U.S. 424, 441-44 (1974) 
(requiring explicit finding of no benefit, although reasons need not be stated); cf. United States v. Brackett,
567 F.2d 501, 505, 506 & n.5 (D.C. Cir. 1977) (Dorszynski not retroactive as to collateral attacks on 
sentences imposed prior to 1973 District of Columbia Circuit case that, like Dorszynski, required specific 
finding of no benefit), cert, denied, 435 U.S. 968 (1978); United States v. Silla, 555 F.2d 703, 707-08 (9th 
Cir. 1977) (judge’s remarks at sentencing, though ambiguous, sufficient to meet specific finding of no 
benefit test of Dorszynski).

A court is not required to make an express finding that a young adult (22 to 26 years of age) will not 
benefit from the FYCA treatment in order to sentence him as an adult. United States v. O’Neill, 573 F.2d 
1186, 1188 (10th Cir. 1978); Farries v. United States, 570 F.2d 92, 94 (3d Cir. 1978) (per curiam); see 
United States v. Kaplan, 570 F.2d 71, 72 (2d Cir. 1978) (per curiam) (denial of young adult offender 
sentencing under FYCA not subject to appellate review); United States v. Gallagher, 557 F.2d 1041, 1044 
(4th Cir.) (per curiam) (trial judge who considers application of young adult for youth offender sentencing 
has discretion to sentence defendant as adult), cert, denied, 434 U.S. 870 (1977).

Sentencing Under the Federal Youth Corrections Act. The Federal
Youth Corrections Act (FYCA)2033 provides an alternative to the retributive 
scheme of adult sentencing and is designed to provide a rehabilitative 
treatment program for youthful offenders between eighteen and twenty-two 
years of age.2034 A defendant who is eligible under this age criterion must be 
sentenced under the FYCA unless the sentencing judge makes an explicit 
finding that the defendant will not benefit from application of the Act.2035
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Under the FYCA the offender may be committed to the custody of the 
Attorney General for treatment and supervision,2036 or may be placed on 
probation.2037 In Dancy v. Arnold2™ the Third Circuit held that the rehabilita
tive purposes of the Act dictate that youthful offenders be segregated from 
adult offenders in correctional facilities.2039 Although the FYCA may be read 
to imply some administrative discretion in the segregation of youthful 
offenders,2040 the court determined that the legislative history of the Act 
indicated the congressional intent that youthful offenders be segregated.2041 
Moreover, because a youthful offender may be confined for a period longer 
than an adult convicted of the same offense, the court determined that youths 
are entitled to a qualitatively different form of sentence and that such 
segregation is therefore mandatory.2042

In United States v. Ramirez, 556 F.2d 909 (9th Cir.), cert, denied, 434 U.S. 926 (1977), the Ninth 
Circuit held that the fifth amendment requires that the Government proceed by indictment against a 
misdemeanant eligible for FYCA sentencing. Id. at 909-10, 923-26. The court subsequently withdrew the 
opinion upon a showing by the Government that the defendant in fact had been indicted. Id. at 925-26.

2036. See 18 U.S.C. §§ 5010(b)-(c), 5017 (1976). An offender committed to the custody of the Attorney 
General under § 5010(b) must be released under supervision no more than four years after sentencing and 
must be unconditionally discharged after no more than six years. Id. § 5017(c); cf. Ogg v. Klein, 572 F.2d 
1379, 1382 (9th Cir. 1978) (escape interrupts running of sentence under § 5017(c)). A sentence to treatment 
and supervision under § 5010(b) may not be joined with a special parole term under another statute. United 
States v. Beverly, 562 F.2d 201, 202, 205 (2d Cir. 1977), cert, denied, 434 U.S. 1039 (1978).

Alternatively, under § 5010(c) an offender may be committed for any period authorized by law for the 
particular offense if the sentencing judge finds that the offender may not be able to derive maximum value 
from the six-year treatment program. Under such a sentence the offender must be released under 
supervision no later than two years before the expiration of the term imposed, may be unconditionally 
discharged no sooner than one year after his conditional release, and must be unconditionally discharged 
no later than the expiration of the term. 18 U.S.C. § 5017(d) (1976).

2037. 18 U.S.C. § 5010(a) (1976). See notes 2043-51 infra and accompanying text (conditions of 
probation).

2038. 572 F.2d 107 (3d Cir. 1978).
2039. Id. at 114; cf. United States v. Howard, 449 F.2d 1086, 1092 (D.C. Cir. 1971) (youthful felony 

offender cannot be confined in penitentiary); Harvin v. United States, 445 F.2d 675, 681-82 (D.C. Cir.) (per 
curiam) (youthful misdemeanant; same), cert, denied, 404 U.S. 943 (1971). Contra, Abernathy v. United 
States, 418 F.2d 288, 289 (5th Cir. 1969) (Attorney General authorized to designate place of confinement 
under 18 U.S.C. § 4082 (1976)). See generally Dancy v. Arnold, 572 F.2d 107, 112 n.6 (3d Cir. 1978) (cases 
permitting confinement in penitentiaries decided on pro se application of federal prisoners without benefit 
of full argument by competent counsel).

2040. The relevant language of 18 U.S.C. § 5011 (1976) is as follows: “Insofar as practical, such 
institutions and agencies shall be used only for treatment of committed youth offenders, and such youth 
offenders shall be segregated from other offenders . . . .” (emphasis added).

2041. 572 F.2d at 111-14.
2042. Id.
2043. 18 U.S.C. § 3651 (1976).
2044. 434 U.S. 542 (1978).
2045. 18 U.S.C. § 5010(a) (1976).
2046. 434 U.S. at 544.

The general probation statute permits a court, inter alia, to place the 
defendant on probation subject to conditions of payment of a fine or 
restitution of the actual damages or loss caused by the offense of which he was 
convicted.2043 Resolving a conflict among the circuits, the Supreme Court 
held this Term in Durst v. United States2044 that probation under the 
FYCA2045 similarly can be conditioned on the payment of a fine or restitu
tion.2046 The Court determined that, in enacting the FYCA, Congress 
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intended to make the general conditions of probation applicable to the Act 
and that the imposition of the condition of payment of a fine is consistent with 
the rehabilitative purposes of the FYCA.2047 On the other hand, a youthful 
offender may not receive a suspended term of imprisonment and be placed on 
probation on condition of first serving a short term in a correctional 
institution.2048 If a youthful offender placed on probation under the FYCA 
violates the terms of the probation, however, probation may be revoked and 
the court may impose any sentence that might have been given originally.2049 
The FYCA was amended by the Parole Commission and Reorganization Act 
of 1976,2050 which provides that parole release decisions concerning youthful 
offenders are governed by guidelines promulgated by the United States Parole 
Commission.2051

POSTSENTENCE APPELLATE AND COLLATERAL REVIEW

Rule 35 of the Federal Rules of Criminal Procedure provides that the trial 
court may correct an illegal sentence at any time,2052 may reduce a sentence 
upon revocation of probation,2053 and, within 120 days,2054 may correct a 
sentence imposed in an illegal manner or reduce any sentence.2055 This term,

2047. Id.; cf. United States v. Buechler, 557 F.2d 1002, 1007-08 (3d Cir. 1977) (restitution order as 
condition of probation cannot exceed amount of loss caused by offense for which defendant convicted).

2048. United States v. Marron, 564 F.2d 867, 869-70 (9th Cir. 1977). Split sentences of a prison term 
and probation on a single count are authorized for adults by the general probation statute, 18 U.S.C. § 3651 
(1976). United States v. Nunez, 573 F.2d 769, 770 (2d Cir.), cert, denied, 434 U.S. 866 (1978).

2049. Dunn v. United States, 561 F.2d 259, 261 (D.C. Cir. 1977) (adult sentence of imprisonment 
imposed after revocation of probation; question whether express finding of no benefit required not raised 
on appeal); cf. United States v. Marron, 564 F.2d 867, 871 (9th Cir. 1977) (violated probation order, 
although invalid as part of split sentence, can be revoked and court may then impose custodial term).

2050. Pub. L. No. 94-233, §§ 3-10, 90 Stat. 231 (1976).
2051. Id. § 7, 18 U.S.C. § 5017(a) (1976). The guidelines, which specify the customary total time to be 

served before parole release, are based upon the severity of the offense and the characteristics of the 
offender; separate guidelines are provided for youthful offenders. 28 C.F.R. § 2.20 (1977), as amended, 42 
Fed. Reg. 31,786-88, 52,399 (1977). See also notes 2069-79 infra and accompanying text (effect of parole 
guidelines on sentences).

2052. This term in Marshall v. United States, 576 F.2d 160 (9th Cir. 1978), the Ninth Circuit observed 
that the provision of rule 35 permitting challenges to illegal sentences was not designed for reexamining 
errors occurring at trial or at other proceedings prior to the imposition of sentence. Id. at 163. The pro se 
defendant had successfully sought habeas corpus relief under 28 U.S.C. § 2255 (1976) in the district court 
on the ground that the Government had failed to comply with the notice requirement for dangerous special 
offender sentencing, 18 U.S.C. § 3575 (1976). The court of appeals found the habeas statute inapplicable. 
Id. at 162-63.

In a strong dissent, Judge Hufstedler urged that the pro se petition be construed as a rule 35 motion, and 
would have affirmed the district court order vacating the defendant’s sentence as an action within the scope 
of rule 35. Id. at 164-65. The majority held that such a construction of the habeas petition is not mandatory 
and that rule 35 is not designed to permit reexamination of procedural errors of this sort. Id. at 163.

2053. Rule 35 provides that the court may reduce a sentence upon revocation of probation “as provided 
by law.” Fed. R. Crim. P. 35. The actual authority to reduce the sentence is established in 18 U.S.C. § 
3653 (1976).

2054. The 120-day period begins after the imposition of sentence, receipt by the court of a mandate 
affirming the judgment or dismissing the appeal, or entry of any order or judgment of the Supreme Court 
denying review or having the effect of affirming the judgment. Fed. R. Crim P. 35. See also notes 2058-60 
infra and accompanying text.

2055. See generally United States v. Galoob, 573 F.2d 1167, 1170-71 (10th Cir. 1978) (affirming 
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however, the Tenth Circuit determined that a rule 35 motion may not be used 
to reduce an indeterminate sentence for drug rehabilitation imposed pursuant 
to 18 U.S.C. § 4253(a).* 2056 The court reasoned that allowing the trial court 
discretion to modify such a sentence would interfere with the rehabilitation 
program after medical authorities have begun treating the defendant.2057

discretionary denial of rule 35 motion to reduce sentence when defendant alleged that intent of sentencing 
judge was frustrated by implementation of parole guidelines); United States v. McCoy, 573 F.2d 14, 16-18 
(10th Cir.) (defendant should seek rule 35 correction and reduction of sentence before filing direct appeal), 
cert, denied, 98 S. Ct. 3073 (1978); United States v. Becker, 569 F.2d 951, 965 (5th Cir. 1978) (sentence 
lawfully imposed within statutory limits not subject to revision on appeal; defendant may seek rule 35 
reduction of sentence within 120 days of receipt by trial court of mandate of affirmance); United States v. 
Scharf, 558 F.2d 498, 504 (8th Cir. 1977) (per curiam) (dictum) (rule 35 relief may be appropriate when 
defendant sentenced to concurrent terms of equal length in separate trials if first conviction overturned on 
appeal); United States v. Sneath, 557 F.2d 149, 151 n.3 (8th Cir. 1977) (per curiam) (dictum) (court may 
rely on allegations in presentence report that defendant lied; defendant may challenge validity of such 
allegations in rule 35 motion).

2056. United States v. Sanchez, 574 F.2d 505, 507-08 (10th Cir. 1978).
2057. Id.
2058. See notes 2054-55 supra and accompanying text.
2059. Sanchez v. United States, 572 F.2d 210, 211 (9th Cir. 1977); cf. Goodson v. United States, 564 

F.2d 1071, 1072 (4th Cir. 1977) (per curiam) (affirming dismissal of rule 35 motion as untimely; although 
motion may have been delayed as result of misinformation from defense counsel, defendant could not show 
any injury because trial court would not have reduced sentence even if motion timely).

2060. See, e.g., United States v. Williams, 573 F.2d 527, 529 (8th Cir. 1978); United States v. Janiec, 505 
F.2d 983, 985 n.3 (3d Cir. 1974), cert, denied, 420 U.S. 948 (1975); Leyvas v. United States, 371 F.2d 714, 
719 & n.5 (9th Cir. 1967); 8A Moore’s Federal Practice f| 35.02[2] (2d ed. 1978 & Cum. Supp. 1978). 
This term, in a decision later withdrawn for rehearing en banc, a Fifth Circuit panel determined that when 
a motion to reduce sentence is filed within 60 days, the district court retains jurisdiction to decide the 
motion for a reasonable time beyond the 120-day period. United States v. Mendoza, 565 F.2d 1285, 1292 
(5th Cir. 1978), petition for rehearing en banc granted (Mar. 9, 1978) (No. 77-1464). The court further held 
that under exceptional circumstances a judge could retain jurisdiction beyond 120 days even though the 
motion was filed after 60 days. Id. But see id. at 1295 (Wyzanski, J., concurring) (trial court should retain 
jurisdiction over rule 35 motions filed any time within 120 days; similiar practice in other circuits).

2061. United States v. Garrett, 565 F.2d 1065, 1071-72 (9th Cir. 1977) (defendant received enhanced 
sentence, but procedural requirements for imposition of enhanced sentence not met; sentence illegal 
because exceeded statutory maximum for first offender), cert, denied, 435 U.S. 974 (1978); United States v. 
McCormick, 565 F.2d 286, 289, 290 (4th Cir. 1977) (15-year sentence exceeded statutory maximum of five 
years); United States v. Buechler, 557 F.2d 1002, 1007-08 (3d Cir. 1977) (amount of restitution ordered as 
condition of probation exceeded loss caused by defendant’s crime and thus violated restitution provisions of 
18 U.S.C. § 3651 (1976); sentenced vacated and remanded); cf. Grice v. United States, 567 F.2d 628, 628 
(5th Cir. 1978) (per curiam) (defendant convicted on multiple counts can be sentenced to concurrent prison 
terms and can receive cumulative fines that in total exceed maximum fine on each count).

2062. Moore v. United States, 571 F.2d 179, 180-85 (3d Cir. 1978) (remanded because hearing required 
on habeas corpus petition to determine whether sentencing judge relied on alleged inaccuracies in 
presentence report); United States v. Muniz, 569 F.2d 858, 859-60 (5th Cir. 1978) (per curiam) (failure to 
disclose presentence report constituted abuse of discretion; vacated and remanded for resentencing); 

The 120-day limitation on motions to reduce a sentence2058 is a mandatory 
jurisdictional limitation that may not be waived by the court.2059 Although the 
literal language of the rule refers to the time within which the court may act 
rather than the time within which the motion must be filed, there is 
substantial support for the authority of a district court to rule on any motion 
filed within the prescribed period.2060

On direct appeal or collateral review, sentences may be judged illegal if the 
sentencing court failed to observe statutory maximums2061 or procedural 
requirements,2062 imposed a form of sentence not provided for in the 
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statute,2063 or disregarded other constitutional2063 2064 or statutory2065 limitations 
on sentencing authority. The appellate courts also may hold sentences illegal 
if premised on a mistake of law2066 or on a significant misunderstanding by the 
sentencing judge as to the bounds of his authority.2067 But if the sentence 
imposed is within statutory limits and is procedurally sound, the appellate 
courts will affirm it for lack of jurisdiction to review sentence severity.2068 The 
appellate courts also may decline to review the validity of convictions under

United States v. Woody, 567 F.2d 1353, 1355, 1358-64 (5th Cir.) (same), cert, denied, 98 S. Ct. 2241 (1978); 
Wilmore v. United States, 565 F.2d 269, 271-72 (3d Cir. 1977) (defendants absent during imposition of 
sentence; vacated and remanded for resentencing); cf. United States v. Ellison, 557 F.2d 128, 135-36 (7th 
Cir.) (no error in renumbering counts for sentencing when parties consented), cert, denied, 434 U.S. 965 
(1977). But see Marshall v. United States, 576 F.2d 160, 162-63 (9th Cir. 1978) (lack of compliance with 
notice requirement alleged by defendant not “fundamental defect” and therefore not cognizable in 
collateral attack on sentence).

2063. United States v. Beverly, 562 F.2d 201, 202, 205 (2d Cir. 1977) (special parole term for drug 
offense vacated because illegal under FYCA), cert, denied, 434 U.S. 1039 (1978); United States v. Polk, 556 
F.2d 803, 804 (6th Cir.) (per curiam) (probation conditioned on surrender of law license vacated as illegal), 
cert, denied, 434 U.S. 862 (1977); United States v. Brown, 555 F.2d 407,424 n.43 (5th Cir. 1977) (judge has 
no authority to order defendant to serve probation term imposed on one count both before and after terms 
on other counts), cert, denied, 435 U.S. 904 (1978).

2064. Del Piano v. United States, 575 F.2d 1066, 1068 (3d Cir. 1978) (granting habeas relief because 
sentencing judge may have relied upon uncounseled juvenile convictions); United States v. Best, 571 F.2d 
484, 486-87 (9th Cir. 1978) (per curiam) (remanded to eliminate portions of sentence unconstitutionally 
increased in resentencing following rule 35 motion; granted because original sentence violated statutory 
provisions).

2065. United States v. Davis, 573 F.2d 1177, 1179 (10th Cir.) (vacating sentence because imposed in 
violation of congressional intent against multiple sentencing under Bank Robbery Act), cert, denied, 98 S. 
Ct. 2829 (1978); United States v. Boswell, 565 F.2d 1338, 1342-43 (5th Cir.) (vacating sentence because 
judge imposed restitution order despite inability to determine at time of sentencing exact amount owed to 
victims), cert, denied, 47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Allen, 566 F.2d 1193, 1194-96 
(3rd Cir. 1977) (vacating enhanced sentence under 21 U.S.C. § 841(b)(1)(B) (1976) because statute forbids 
judge to base sentence on prior conviction then pending on direct appeal), cert, denied, 435 U.S. 926 (1978); 
United States v. Amos, 566 F.2d 899, 901 (4th Cir. 1977) (per curiam) (vacating sentence because violates 
statutory intent against multiple sentences for bank larceny and bank robbery for single incident); Goodson 
v. United States, 564 F.2d 1071, 1073 (4th Cir. 1977) (per curiam) (remanded for trial court to vacate one 
of two sentences imposed in violation of statutory intent against multiple sentences for possession of heroin 
with intent to distribute and distribution of heroin for single incident).

2066. See United States v. Solly, 559 F.2d 230, 232-33 (3d Cir. 1977) (denial of rule 35 motion vacated 
when trial judge mistakenly believed that parole guidelines would not govern parole eligibility of 
defendant).

2067. United States v. Smith, 574 F.2d 988, 990-93 (9th Cir. 1978) (state sentencing provision requiring 
minimum period of confinement not binding on federal judge sentencing under Assimilative Crimes Act, 
18 U.S.C. § 13 (1976)).

2068. E.g., Dorszynski v. United States, 418 U.S. 424, 431, 440 & n.14, 441 (1974); United States v. 
Gray, 565 F.2d 881, 892-93 (5th Cir.), cert, denied, 435 U.S. 955 (1978); United States v. Waldron, 568 
F.2d 185, 187 (10th Cir. 1977) (per curiam), cert, denied, 434 U.S. 1080 (1978); United States v. Kearney, 
560 F.2d 1358, 1369 (9th Cir.), cert, denied, 434 U.S. 971 (1977); see United States v. Taxe, 572 F.2d 216, 
218 (9th Cir.) (per curiam) (no appellate review of sentence disparity between codefendants because 
sentence within statutory limits and different degrees of involvement in crime provided rational basis for 
disparity), cert, denied, 98 S. Ct. 2265 (1978); United States v. Scharf, 558 F.2d 498, 503 (8th Cir. 1977) 
(per curiam) (although concurrent sentences in separate trials within statutory limits, court observed that 
second sentence may be subject to rule 35 reconsideration by trial court if first conviction overturned on 
appeal); United States v. Di Stefano, 555 F.2d 1094, 1102 (2d Cir. 1977) (no appellate review of sentence 
disparity between codefendants because sentence within statutory limits and different degrees of 
involvement in crime provided rational basis for disparity). See also notes 1929, 1931-32, 1936 supra and 
accompanying text (limitations on appellate review of sentence).
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one or more counts of an indictment if the sentences imposed for the 
questioned convictions are to be served concurrently with sentences for valid 
convictions.2069

The issue of the effect on sentences of the application of the Parole 
Commission guidelines continues to split the circuits.2070 This term the Third 
Circuit permitted the sentencing judge to grant habeas relief when promulga
tion of the guidelines subsequent to sentencing frustrated the trial court’s 
original intention that the defendant receive early parole consideration.2071 
The Second Circuit reached a similar result in Shepard v. Taylor,2012 a case in 
which the parole guidelines were applied in 1977 to determine the parole 
eligibility of a defendant who was sentenced in 1972 under the FYCA.2073 The 
appellate court granted defendant’s petition for habeas corpus relief, holding 
that because the guidelines’ consideration of the severity of the youthful 
offender’s crime was not contemplated by the Act at the time the defendant 
was sentenced, the application of the guidelines violated the constitutional 
ban on ex post facto laws.2074 This term in United States v. Solly2015 the Third 
Circuit held that even if sentence was imposed after promulgation of the 
Parole Commission guidelines, the sentencing judge has authority to modify 
the original sentence if he was mistaken as to the effect of the guidelines on 
parole eligibility.2076 In Solly the judge intended that the defendant be eligible 
for parole after serving a judicially imposed nine-month minimum term of

2069. E.g., United States v. Flickinger, 573 F.2d 1349, 1360 (9th Cir. 1978) (after extensive review of 
evidence, court found first count unassailable and declined to consider sufficiency of evidence for 
remaining two counts), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 1978); United States v. Martinez, 573 
F.2d 529, 532 (8th Cir. 1978) (conviction on three counts of narcotics violations upheld; court declined to 
reach search and seizure question on fourth count); United States v. Craig, 573 F.2d 455, 496 (7th Cir.
1977) (doctrine applied to avoid review of alleged error in clerk’s misreading of verdict form), cert, denied, 
47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Edwards, 568 F.2d 68, 72 & n.4 (8th Cir. 1977) 
(doctrine applied to bar review of counts in which imposition of sentence suspended); United States v. 
Deaton, 563 F.2d 777, 778 (5th Cir. 1977) (per curiam) (50-year sentences for convictions on substantive 
offenses affirmed; no need to review concurrent conspiracy sentences of five years), cert, denied, 435 U.S. 
917 (1978); United States v. Carvin, 555 F.2d 1303, 1305 (5th Cir.) (doctrine invoked to avoid review of 
multiple sentences from single act), cert, denied, 434 U.S. 971 (1977); see note 2346 infra and 
accompanying text (discussion of concurrent sentence doctrine).

2070. See generally note 1934 supra (description of United States Parole Commission guidelines); 
Circuits Note: 1976-1977 Term, supra note 1, at 621-22 & nn.2378-83 (division in circuits on effect of parole 
guidelines).

2071. Addonizio v. United States, 573 F.2d 147, 151 & n.5, 155-56 (3d Cir. 1978); accord, Kills Crow v. 
United States, 555 F.2d 183, 187 (8th Cir. 1977) (dictum).

2072. 556 F.2d 648 (2d Cir. 1977).
2073. Id. at 650-51.
2074. Id. at 651-55. The court clearly excluded from its holding youthful offenders sentenced after the 

1976 amendments to the FYCA, which authorized parole guidelines for youthful offenders. Id. at 654.
2075. 559 F.2d 230 (3d Cir. 1977).
2076. Id. at 232-33; accord. United States v. Galoob, 573 F.2d 1167, 1170 (10th Cir. 1978) (dictum). In 

Solly the court recommended that the Probation Office include in the presentence report a projection of the 
time of release under the guidelines for the information of the sentencing judge. 559 F.2d at 232 & n.3, 233. 
See also Administrative Office of the United States Courts, The Presentence Investigation 
Report 16 (1978) (presentence report should contain probation officer’s estimate of length of parole 
custody according to the Parole Commission guidelines). If the sentencing judge indicates that his 
intentions in imposing sentence were not frustrated by the guidelines, however, no collateral attack is 
permitted. United States v. Galoob, 573 F.2d at 1170; Blau v. United States, 566 F.2d 526, 527 (5th Cir.
1978) (per curiam); United States v. Yates, 553 F.2d 502, 504 (5th Cir. 1977). 
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imprisonment.2077 In fact, the guidelines do not take into account minimum 
sentences imposed by the court, and serious consideration of the defendant’s 
parole eligibility was thus delayed for seventeen months.2078 In contrast, 
another panel in the Third Circuit and several other circuits have held that 
the trial judge is presumed to have knowledge of the parole guidelines in force 
at the time of sentencing; collateral attack on sentences therefore will not be 
permitted despite misunderstanding by the sentencing judge as to the effect of 
the guidelines.2079

CRUEL AND UNUSUAL PUNISHMENT

The eighth amendment proscribes the imposition of cruel and unusual 
punishment.2080 Any punishment that fails to comport with contemporary 
standards of decency as indicated by legislative decisions, jury verdicts, and 
referenda on the question is “cruel and unusual.”2081 Thus, the modes of 
punishment proscribed by the eighth amendment may vary over time.2082 A 
sentence is also cruel and unusual if it is grossly disproportionate to the 
severity of the crime committed or if it serves no rational penological 
purpose.2083 The death sentence is regarded as qualitatively different from all 
other forms of punishment.2084 Statutes permitting the imposition of the death

2077. The judge sentenced the defendant pursuant to the provisions of 18 U.S.C. § 4208(a)(1), which 
now appears at 18 U.S.C. § 4205(b)(1) (1976).

2078. 559 F.2d at 232-33.
2079. Musto v. United States, 571 F.2d 136, 137, 139-40 (3d Cir. 1978); United States v. Kent, 563 F.2d 

239, 241-42 (5th Cir. 1977); Kills Crow v. United States, 555 F.2d 183, 185 & n.3 (8th Cir. 1977); United 
States v. DiRusso, 548 F.2d 372, 375-76 (1st Cir. 1976). In all of these cases, the judge sentenced pursuant 
to 18 U.S.C. § 4205(b)(2) (1976), which provides that the court may fix a maximum term of imprisonment 
and expressly leaves parole release to the discretion of the Parole Commission. In United States v. Solly, on 
the other hand, the judge imposed a maximum sentence under the equivalent of 18 U.S.C. § 4205(b)(1) 
(1976) and belatedly discovered that the parole guidelines nevertheless resulted in identical treatment. 559 
F.2d at 232-33; see notes 2075-77 supra and accompanying text.

2080. U.S. Const, amend. VIII; see Robinson v. California, 370 U.S. 660, 666-67 (1962) (eighth 
amendment applies to states through fourteenth amendment; 90 days in prison constitutes cruel and 
unusual punishment for drug addict who never used drugs in state).

2081. See Gregg v. Georgia, 428 U.S. 153, 173, 179-82 (1976) (Stewart, J., with Powell & Stevens, JI); 
cf. McQuoid v. Smith, 556 F.2d 595, 597 (1st Cir. 1977) (mandatory minimum sentence of one year for 
carrying firearm without license not grossly out of proportion to “prevailing norms and sensibilities”).

2082. Compare Furman v. Georgia, 408 U.S. 238, 295-300 (1972) (per curiam) (Brennan, J., concurring) 
(history of imposition of death penalty is one of successive restriction; contemporary society has almost 
totally rejected it as punishment) (emphasis added) and id. at 329-30, 360 (Marshall, J., concurring) (“a 
penalty that was permissible at one time in our Nation’s history is not necessarily permissible today”; 
capital punishment morally unacceptable to people of United States “at this time in their history”) with 
Gregg v. Georgia, 428 U.S. 153, 179 (1976) (Stewart, J., with Powell & Stevens, JJ.) (American society 
regards death penalty as appropriate and necessary sanction).

2083. Coker v. Georgia, 433 U.S. 584, 592, 597 (1977) (White, J., with Stewart, Blackmun & Stevens, 
JJ.) (barbaric or excessive punishment unconstitutional; death disproportionate penalty for rape of adult 
woman); Gregg v. Georgia, 428 U.S. 153, 171-73 (1976) (Stewart, J., with Powell & Stevens, JJ.) (penalty 
may not be grossly out of proportion with severity of crime; may not involve “wanton and unnecessary 
infliction of pain”); McQuoid v. Smith, 556 F.2d 595, 597-98 (1st Cir. 1977) (one-year mandatory 
minimum sentence for carrying firearm without license not so grossly disproportionate to “prevailing 
norms and sensibilties” as to violate eighth amendment; not so inflexible that it will of necessity be applied 
arbitrarily and unevenly).

2084. See Lockett v. Ohio, 98 S. Ct. 2954, 2964 (1978) (Burger, C.J., with Stewart, Powell & Stevens, 
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penalty, therefore, must contain procedural guarantees that the defendant 
will be protected from arbitrary and capricious sentencing decisions* 2085 and 
will receive individualized consideration at sentencing.2086

JJ.) (qualitative difference between death and other penalties requires greater reliability when death 
sentence imposed); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (Stewart, J., with Powell & 
Stevens, JJ.) (death penalty qualitatively different from sentence of imprisonment of any length); Gregg v. 
Georgia, 428 U.S. 153, 187 (1976) (Stewart, J., with Powell & Stevens, JJ.) (death sentence unique in 
severity and irrevocability); Furman v. Georgia, 408 U.S. 238, 306 (1972) (per curiam) (Stewart, J., 
concurring) (death penalty unique in total irrevocability, in rejection of rehabilitative purpose, and in 
renunciation of concept of humanity).

2085. See Gregg v. Georgia, 428 U.S. 153, 188, 194-95 (1977) (Stewart, J., with Powell & Stevens, JJ.) 
(death penalty may not be imposed under sentencing procedures creating substantial risk that sentence will 
be inflicted in arbitrary, capricious manner); Furman v. Georgia, 408 U.S. 238, 274 (1972) (per curiam) 
(Brennan, J., concurring) (state may not arbitrarily inflict severe punishment); id. at 309-10 (Stewart, J., 
concurring) (eighth and fourteenth amendments cannot tolerate legal system permitting unique penalty of 
death “to be so wantonly and so freakishly imposed”); cf. McQuoid v. Smith, 556 F.2d 595, 597-98 (1st Cir. 
1977) (state statute establishing mandatory minimum sentence facilitates uniform enforcement; leaves no 
room for wanton or freakish exercise of jury discretion).

2086. Lockett v. Ohio, 98 S. Ct. 2954, 2967 (1978) (Burger, C.J., with Stewart, Powell & Stevens, JJ.) 
(except in rare cases, capital punishment statutes must permit unrestricted admission of evidence relevant 
to defendant’s sentencing and not limit possible mitigating circumstances). See generally Liebman & 
Shepard, Guiding Capital Sentencing Beyond the “Boiler Plate”: Mental Disorder as a Mitigating Factor, 66 
Geo. L.J. 757 (1978) (analysis of requirement that individualized mitigating information be considered in 
sentencing decisions).

2087. Dorszynski v. United States, 418 U.S. 424, 431, 441 (1974); United States v. Gray, 565 F.2d 881, 
893 (5th Cir.), cert, denied, 435 U.S. 955 (1978); United States v. Waldron, 568 F.2d 185, 187 (10th Cir. 
1977) (per curiam), cert, denied, 434 U.S. 1080 (1978); United States v. Kearney, 560 F.2d 1358, 1369 (9th 
Cir.), cert, denied, 434 U.S. 971 (1977).

2088. See United States v. Stein, 544 F.2d 96, 104 (2d Cir. 1976) (Lumbard, J , concurring) (10-year 
sentence for stock fraud is cruel and unusual even though within statutory limits because sentence of that 
length rarely imposed and defendants assisted Government with prosecution); cf. King v. United States, 
565 F.2d 356, 357 (5th Cir. 1978) (per curiam) (not cruel and unusual to impose 15-year sentence on 
defendant convicted of conspiracy to import heroin); United States v. Trudell, 563 F.2d 889, 893 (8th Cir. 
1977) (60 days imprisonment on criminal contempt charge for failure to comply with repeated orders to 
leave hallway through which sequestered jury would be led neither abuse of discretion nor excessive 
punishment); United States v. Vice, 562 F.2d 1004, 1005 (5th Cir. 1977) (per curiam) (imposition of three- 
year prison term and $2,500 fine on defendant convicted of knowingly making false statements when 
purchasing firearm does not violate eighth amendment), cert, denied, 435 U.S. 951 (1978); United States v. 
Taylor, 562 F.2d 572, 576 (8th Cir.) (imposition of two consecutive five-year prison terms on defendant 
convicted on two counts of carnal knowledge of mentally retarded woman within statutory limits and not 
cruel and unusual punishment although “harsh” in light of good record), cert, denied, 434 U.S. 988 (1977); 
United States v. Ilacqua, 562 F.2d 399, 405 (6th Cir. 1977) (application of federal enhanced sentence 
statute to defendant, convicted of possession of stolen liquor and previously convicted of five burglary and 
larceny felonies, not cruel and unusual punishment; statute prohibits imposition of disproportionate 
enhanced sentence and provides for appellate review), cert, denied. 435 U.S. 917 (1978); McQuoid v. Smith, 
556 F.2d 595, 597 (1st Cir. 1977) (one-year minimum sentence for carrying firearm without license not 
grossly disproportionate to prevailing standards, although penalty “severe” and “at variance with the 
pattern of discretionary sentencing that has been usual in this country in recent times”); United States v. 
Bondurant, 555 F.2d 1328, 1329 (5th Cir.) (per curiam) (life imprisonment not cruel and unusual 
punishment for defendant convicted of kidnapping four-year-old girl and taking her across state lines on 
13-day trip), cert, denied, 434 U.S. 871 (1977).

Noncapital Crimes. Although a judge generally may impose any
sentence falling within statutory limits for the defendant’s crime,2087 he may 
not impose a sentence so greatly disproportionate to the crime that it offends 
evolving standards of justice and decency.2088 Furthermore, a statute that 
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prescribes a penalty disproportionate to the crime may itself be held 
unconstitutional.2089 This term the Second and Fifth Circuits articulated 
proportionality tests for determining whether the length of a statutory 
sentence is excessive and thus constitutes cruel and unusual punishment.2090 
Both circuits relied on an earlier Fourth Circuit decision2091 that established a 
four-step test for proportionality. Under the Fourth Circuit test, the court 
must consider the nature of the offense, the legislative purpose behind the 
punishment, the punishment prescribed for the crime in other jurisdictions, 
and punishments available for other offenses in the same jurisdiction.2092

2089. See Robinson v. California, 370 U.S. 660, 667 (1962) (statute that prescribes prison term of not 
less than 90 days or more than one year for anyone found guilty of drug addiction, whether he used 
narcotics within state or not, violates eighth amendment); Weems v. United States, 217 U.S. 349, 381-82 
(1910) (sentence of confinement in chains at hard labor for 12 years and payment of fine disproportionate 
punishment for defendant disbursing officer in Philippines convicted of falsification of cash book; sentence 
constitutes cruel and unusual punishment); cf. Coker v. Georgia, 433 U.S. 584, 597 (1977) (death penalty 
disproportionate punishment for rape of adult woman during which no life was taken).

2090. See Carmona v. Ward, 576 F.2d 405, 409-10 (2d Cir. 1978); Rummel v. Estelle, 568 F.2d 1193, 
1197-98 (5th Cir. 1978).

2091. Hart v. Coiner, 483 F.2d 136 (4th Cir. 1973), cert, denied, 415 U.S. 983 (1974).
2092. Id. at 140-42; see Carmona v. Ward, 576 F.2d 405, 409 (2d Cir. 1978); Rummel v. Estelle, 568 

F.2d 1193, 1197 (5th Cir. 1978).
2093. 576 F.2d 405, 417 (2d Cir. 1978) (mandatory maximum sentence of life imprisonment for crimes 

of selling and possessing with intent to sell cocaine not cruel and unusual punishment).
2094. Id. at 409.
2095. Id. at 410; see id. at 414-15 (first-and second-degree murder and first-degree kidnapping and arson 

only other crimes that carry mandatory life terms; court defers to legislature’s reasonable determination 
that persons selling narcotics threaten society and that life imprisonment both removes such threat and 
deters others). See also Gregg v. Georgia, 428 U.S. 153, 175 (1976) (Stewart, J., with Powell & Stevens, JJ.) 
(scope of judicial review of state capital punishment statutes limited because burden heavy on those who 
attack judgment of representatives of people).

2096. 568 F.2d 1193, 1195 (5th Cir. 1978) (sentence of life imprisonment under habitual offender statute 
for felony offense of obtaining $120.75 under false pretenses grossly disproportionate to crime).

2097. Id. at 1198.
2098. Id.
2099. Id. at 1198-99 (Texas recidivist statute punishes such broad range of offenses that no evidence 

exists of clear legislative judgment that protection of citizens from incorrigible repeat offenders may be 
achieved only by imposing life sentence on individuals like defendant).

2100. Id. at 1199. In Texas a defendant convicted of murder, aggravated rape, or arson may receive a 
prison term as short as five years. Id. Except under the habitual criminal statute, a mandatory life sentence 

The Second Circuit test as set forth in Carmona v. Ward2093 comprises three 
steps—a judgment on the gravity of the offense, a comparison of the penalty 
with punishments imposed for other crimes within the jurisdiction, and a 
comparison of the penalty with those prescribed in other jurisdictions for the 
same offense.2094 In assessing the proportionality of the statutory penalty, the 
court must defer when possible to legislative judgment.2095

The test adopted by the Fifth Circuit in Rummel v. Estelle2096 closely 
resembles the Second Circuit model. To assess proportionality, a court must 
first consider the nature of the defendant’s crime,2097 in particular whether the 
offense involved “violence, a potential for violence, or a strong social 
interest.”2098 The court must then examine the relationship of the penalty to 
the penological purpose sought by the legislature.2099 In Rummel the Fifth 
Circuit also advocated a comparison with punishment accorded other crimes 
in the jurisdiction2100 and with the penalties imposed for the same crime in 
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other jurisdictions.2101 Although the Rummel court acknowledged the need to 
avoid supplanting legislative judgment with judicial discretion,2102 it called for 
a determination in each case whether a significantly less severe penalty could 
achieve the penological objective of the legislature.2103

is available only for capital murder, murder of a policeman, fireman, or prison employee, murder for pay or 
while committing kidnapping, burglary, robbery, aggravated rape, or arson. Id.

2101. Id. at 1200. Texas was the only state that imposed mandatory life imprisonment on a three-time 
felon when the conviction was for minor property crimes not involving violence or the possibility of 
violence. Id.

2102. See id. at 1198-99.
2103. Id. (Texas statute indiscriminately punished broad range of offenses with mandatory life sentence; 

no reasonable inference that protection against repeat offenses obtainable only through imposition of life 
sentence on all those convicted). Judge Thornberry in dissent expressed his fear that the encroachment by 
the majority on legislative judgment as to proper punishment would cast into doubt the validity of all 
habitual offender statutes. Id. at 1202.

2104. 408 U.S. 238 (1972) (per curiam).
2105. See id. at 239-40 (imposition of death penalty for murder and rape under Georgia statutes violated 

eighth and fourteenth amendments; imposition of death sentence for rape under Texas law also violated 
eighth and fourteenth amendments); id. at 411-413 (Blackmun, J., dissenting) (capital punishment laws of 
39 states and District of Columbia struck down; all provisions of federal statutory scheme permitting death 
penalty similarly invalidated).

2106. See id. at 256-57 (Douglas, J., concurring) (discretionary sentencing statutes enable sentencer to 
discriminate unconstitutionally); id. at 305 (Brennan, J., concurring) (death penalty unconstitutional per 
se; death penalty unusually severe, degrading punishment not accepted by contemporary society, serves no 
rational penological purpose, and is infrequently and arbitrarily imposed); id. at 310 (Stewart, J., 
concurring) (death penalty imposed in wanton and freakish manner that violates eighth amendment); id. at 
313 (White, J., concurring) (infrequent imposition diminishes credibility of threat; no meaningful basis for 
distinguishing instances in which death imposed and instances in which not imposed); id. at 342-60 
(Marshall, J., concurring) (death penalty is cruel and unusual punishment because it serves no valid 
legislative purpose, because it is morally unacceptable to American people, and because it is excessive). The 
dissenters agreed that the opinions of the five Justices in support of the judgment impermissibly impinged 
upon legislative judgment. See id. at 405 (Burger, C.J., dissenting) (Court has gone beyond limits of judicial 
power); id. at 411, 414 (Blackmun, J., dissenting) (Justices may not permit personal preferences to guide 
judicial decision on legislative action; Court has overstepped authority); id. at 417 (Powell, J., dissenting) 
(opinions of five Justices will have “shattering effect” on principles of separation of powers, stare decisis, 
federalism, and judicial restraint); id. at 468 (Rehnquist, J., dissenting) (Court failed to accord proper 
deference to legislative judgment; opinions in complete disregard of judicial self-restraint).

2107. See id. at 313 (White, J., concurring) (as statutes administered, death penalty imposed 
infrequently and arbitrarily); id. at 256-57 (Douglas, J., concurring) (existing discretionary statutes 
discriminatory; legislatures bound to enact evenhanded, nonselective, nonarbitrary laws; judges bound to 
apply laws in nondiscriminatory fashion); id. at 295 (Brennan, J., concurring) (existing procedures unable 
to protect against “totally capricious” imposition of death sentence); id. at 310 (Stewart, J., concurring) 
(eighth and fourteenth amendments cannot tolerate legal system permitting imposition of death penalty 
“so wantonly and so freakishly”).

Death Penalty. In 1972 the Supreme Court in Furman v. Georgia 2104
held that all existing death penalty statutes violated the prohibitions of the 
eighth amendment.2105 Because the Justices were unable to reach a consensus 
on the reasons why these statutes were unconstitutional,2106 the Court failed 
to specify the procedural guarantees required to be embodied in a valid death 
penalty statute. Four Justices explicitly recognized the need to establish such 
procedures in order to protect defendants against discriminatory or arbitrary 
and capricious decisionmaking on the part of juries.2107
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Four years later in Gregg v. Georgia2'08 the Court upheld a sentence of 
death for a defendant convicted of armed robbery and murder.2108 2109 Justices 
Stewart, Powell, and Stevens concluded that the enactment of death penalty 
statutes by thirty-five state legislatures2110 and the apparent willingness of 
juries to impose the penalty for the most violent and heinous crimes2111 
indicated that the death penalty comported with contemporary standards of 
decency.2112 The Stewart opinion acknowledged that legislatures could rea
sonably conclude that the death penalty serves legitimate penological pur
poses of deterrence and retribution.2113 Finally, the three Justices declared 
that death is not a disproportionate punishment for the taking of another’s 
life.2114

2108. 428 U.S. 153 (1976).
2109. Id. at 207 (Stewart, J., with Powell & Stevens, JJ.) (Georgia statutory scheme under which Gregg 

sentenced to death did not violate eighth amendment prohibition against cruel and unusual punishment).
2110. Id. at 179.
2111. Id. at 182.
2112. Id. at 179-82 (American society regards capital punishment as appropriate and necessary criminal 

sanction; statutes, referenda, and jury decisions reflect acceptance of penalty by contemporary society).
2113. Id. at 183-87 (capital punishment is expression of society’s moral outrage at offensive conduct; 

value of death penalty as deterrent is complex factual issue properly resolved by legislature). But see 
Furman v. Georgia, 408 U.S. 238, 302 (1972) (per curiam) (Brennan, J., concurring) (death penalty not 
effective deterrent because risk of death remote, improbable); id. at 313 (White, J., concurring) (infrequent 
imposition of death penalty minimizes credibility of threat); id. at 345 (Marshall, J., concurring) (“ ‘cruel 
and unusual’ language limits the avenues through which vengeance can be channeled”).

2114. Gregg v. Georgia, 428 U.S. 153, 187 (1976) (Stewart, J., with Powell & Stevens, JJ.) (extreme 
sanction suitable to most extreme crime). The Court declined to decide whether death is a disproportionate 
sentence for crimes other than those involving the taking of a human life. Id. at 187 n.35. The Court has 
since held that death is disproportionate penalty for the rape of an adult woman. Coker v. Georgia, 433 
U.S. 584, 587 (1977).

2115. See Gregg v. Georgia, 428 U.S. 153, 195 (1976) (Stewart, J., with Powell & Stevens, JJ.) (concern 
that death penalty not be imposed in arbitrary or capricious manner best met by carefully drafted statute 
ensuring that sentencer receives adequate guidance and information).

2116. See id. at 189-95.
2117. See id. at 192-95.
2118. 428 U.S. 325 (1976).
2119. 428 U.S. 280 (1976).
2120. See Roberts v. Louisiana, 428 U.S. 325, 333-34 (1976) (Stewart, J., with Powell & Stevens, JJ.) 

(limitation of mandatory death penalty to five categories of killings did not remedy statute’s failure to 
permit individualized sentencing); Woodson v. North Carolina, 428 U.S. 280, 301, 303, 305 (1976) 
(Stewart, J., with Powell & Stevens, JJ.) (statute that imposes mandatory death sentence on all first-degree 
murderers violates eighth amendment; mandatory death sentences are contrary to contemporary 
standards, fail to guide jury discretion adequately, and impermissibly restrict consideration of mitigating 

Justices Stewart, Powell, and Stevens called for the inclusion in death 
penalty statutes of certain procedural safeguards against arbitrary and 
capricious jury decisionmaking.2115 First, a capital punishment statute must 
permit the defendant to introduce at sentencing evidence in mitigation of 
sentence regarding the circumstances of the offense and the defendant’s 
unique character.2116 Second, the statute must provide the sentencer with 
some guidance as to the factors that the State as society’s representative 
considers relevant to the sentencing decision.2117

Applying the Gregg standards in Roberts v. Louisiana2"8 and Woodson v. 
North Carolina,2"9 the Supreme Court struck down two mandatory death 
penalty statutes.2120 On the one hand, the Court found that statutes preclud
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ing any grant of mercy failed to comport with contemporary standards of 
decency.2121 On the other hand, it found that such mandatory provisions led 
to jury verdicts for lesser offenses regardless of the defendant’s actual guilt 
and thus fostered the very unfettered jury discretion that the court in Gregg 
and Furman had sought to eliminate.2122

circumstances).
2121. See Roberts v. Louisiana, 428 U.S. 325, 336 (1976) (Stewart, J., with Powell & Stevens, JJ.) 

(procedure renounced by Louisiana legislature 130 years prior and subsequently by legislatures and juries 
nationwide); Woodson v. North Carolina, 428 U.S. 280, 296-98, 301 (1976) (Stewart, J., with Powell & 
Stevens, JJ.) (practice of imposing death penalty on every person convicted of certain offense departs from 
contemporary standards).

2122. See Roberts v. Louisiana, 428 U.S. 325, 335 (1976) (Stewart, J., with Powell & Stevens, JJ.) 
(procedure invites jurors to disregard oath and choose lesser offense when they feel death penalty 
inappropriate); Woodson v. North Carolina, 428 U.S. 280, 302-03 (1976) (Stewart, J., with Powell & 
Stevens, JJ.) (juries frequently refuse to convict under mandatory death penalty statutes).

2123. 98 S. Ct. 2954 (1978).
2124. Id. at 2967; see Ohio Rev. Code Ann. §§ 2929.03, 2929.04 (Page 1975).
2125. 98 S. Ct. at 2957 (Burger, C.J., with Stewart, Powell & Stevens, JJ.).
2126. Id. at 2958.
2127. Id.
2128. See Ohio Rev. Code Ann. § 2929.04 (Page 1975). The Ohio statute provides for imposition of 

the death penalty only if the defendant is convicted of aggravated murder and one or more of the following 
circumstances is specified in the indictment and proved beyond a reasonable doubt:

(1) The offense was the assassination of the president of the United States or person in line of 
succession to the presidency, or of the governor or lieutenant-governor of this state, or of the 
president-elect or vice president-elect of the United States, or of the governor-elect or 
lieutenant governor-elect of this state, or of a candidate for any of the foregoing offices. For 
purposes of this division, a person is a candidate if he has been nominated for election 
according to law, or if he has filed a petition or petitions according to law to have his name 
placed on the ballot in a primary or general election, or if he campaigns as a write-in 
candidate in a primary or general election.
(2) The offense was committed for hire.
(3) The offense was committed for the purpose of escaping detection, apprehension, trial, or 
punishment for another offense committed by the offender.
(4) The offense was committed while the offender was a prisoner in a detention facility as 
defined in section 2921.01 of the Revised Code.
(5) The offender has previously been convicted of an offense of which the gist was the 
purposeful killing of or attempt to kill another, committed prior to the offense at bar, or the 
offense at bar was part of a course of conduct involving the purposeful killing of or attempt to 
kill two or more persons by the offender.
(6) The victim of the offense was a law enforcement officer whom the offender knew to be 
such, and either the victim was engaged in his duties at the time of the offense, or it was the 
offender’s specific purpose to kill a law enforcement officer.
(7) The offense was committed while the offender was committing, attempting to commit, or 
fleeing immediately after committing or attempting to commit kidnapping, rape, aggravated 
arson, aggravated robbery, or aggravated burglary.

Id. § 2929.04(A).

This Term the Supreme Court in Lockett v. Ohio2123 overturned a decision 
of the Ohio Supreme Court sustaining a sentence of death under the Ohio 
death penalty statute.2124 Petitioner Lockett drove with her brother and two 
friends to a pawnshop near her home in Akron, Ohio.2125 While she remained 
outside in the car, the three others entered the shop and commenced a 
robbery attempt during which the pawnshop operator was fatally shot.2126 All 
four were later apprehended and charged with aggravated murder with 
specifications,2127 an offense punishable by death in Ohio.2128 Before Lockett’s 
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separate trial, Al Parker—the individual who fired the fatal shot—reached a 
plea agreement with the prosecutor.2129 In return for a reduction in his charge, 
which eliminated any possibility of receiving the death penalty, Parker 
pleaded guilty and agreed to testify against Lockett and the two other 
participants in the attempted robbery.2130 Defense counsel claimed in his 
opening statement that the evidence would show that Lockett thought her 
companions intended to pawn a ring while she went to a restaurant for 
lunch,2131 but Lockett, relying on her mother’s advice to remain silent, later 
declined to testify on her own behalf.2132 Parker testified as the State’s witness 
that Lockett helped plan the robbery,2133 and the jury found Lockett guilty as 
charged.2134

2129. 98 S. Ct. at 2958 (Burger, C.J., with Stewart, Powell & Stevens, JJ.).
2130. Id.
2131. Id.
2132. Id. at 2958-59.
2133. Id. at 2957-58.
2134. Id. at 2958.
2135. See Ohio Rev. Code Ann. §§ 2929.03, 2929.04 (Page 1975).
2136. See id. § 2929.03(C) (if defendant waives his right to jury trial, sentence imposed by panel of three 

judges who determined defendant’s guilt; if defendant elects jury trial, judge who presided over trial 
imposes sentence).

2137. See id. § 2929.04(A); note 2128 supra.
2138. See id. § 2929.04(B). Imposition of the death penalty is precluded if one or more of the following is 

established by a preponderance of the evidence:
(1) The victim of the offense induced or facilitated it.
(2) It is unlikely that the offense would have been committed, but for the fact that the offender 
was under duress, coercion, or strong provocation.
(3) The offense was primarily the product of the offender’s psychosis or mental deficiency, 
though such condition is insufficient to establish the defense of insanity.

Id.
2139. 98 S. Ct. at 2959 (Burger, C.J., with Stewart, Powell & Stevens, JJ.).
2140. See id. at 2961-67.
2141. See id. at 2973-77 (Rehnquist, J., concurring in part and dissenting in part).
2142. Id. at 2969-72 (Blackmun, J., concurring in part and concurring in judgment).
2143. Id. at 2972-73 (Marshall, J., concurring in judgment).
2144. Id. at 2981 (White, J., dissenting in part and concurring in judgments in Lockett and Bell v. Ohio, 

98 S. Ct. 2977 (1978)).

The Ohio death penalty statute2135 provided that if the jury or panel of 
judges2136 finds the defendant guilty of one of the offenses punishable by 
death,2137 the sentencing court must impose the death penalty unless, after 
“considering the nature and the circumstances of the offense,” it finds one of 
the three mitigating circumstances specified in the statute by a preponderance 
of the evidence.2138 In accordance with this procedure, the trial judge 
sentenced Lockett to death.2139 Chief Justice Burger, with whom Justices 
Stewart, Powell, and Stevens joined, authored a plurality opinion holding the 
Ohio statute unconstitutional on procedural grounds.2140 Only Justice 
Rehnquist dissented from the judgment of the Court that the Ohio death 
penalty statutes, as applied to Lockett, violated the eighth amendment 
prohibition against cruel and unusual punishment.2141 Justices Blackmun,2142 
Marshall,2143 and White2144 declined to join the plurality opinion specifying 
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the grounds for reversal and submitted separate opinions. Justice Brennan 
took no part in the consideration of Lockett.2145

The plurality found the Ohio statute invalid on the procedural ground that 
it unconstitutionally limited the range of circumstances that the sentencing 
authority may consider in mitigation of a sentence of death.2146 The Burger 
opinion declared that the eighth and fourteenth amendments require that the 
sentencing authority in a capital case “not be precluded from considering as a 
mitigating factor, any aspect of a defendant’s character or record and any of 
the circumstances of the offense . . . ,”2147 The Chief Justice argued that this 
position was consistent with the Court’s decision in Furman v. Georgia.2148

In support of his contention, Burger cited recent Supreme Court decisions 
upholding death penalty statutes providing for sentencer discretion in which 
the pluralities posited that Furman did not eliminate discretion in sentencing, 
but merely called for safeguards against arbitrary and capricious imposition 
of the death penalty.2149 The Chief Justice pointed out that none of the 
statutes upheld in Gregg v. Georgia,2150 Proffitt v. Florida,2151 and Jurek v. 
Texas2152 prevented the sentencer from considering any aspect of the defend
ant’s character and record or any circumstance of the offense as an

2145. Id. at 2967.
2146. Id. at 2965 (Burger, C.J., with Stewart, Powell & Stevens, JJ.).
2147. Id. In requiring that a statute not preclude the consideration of any aspect of the defendant’s 

character or record and any circumstances of the offense in mitigation of a sentence of death, the plurality 
opinion stressed the profound qualitative difference between the death penalty and any other mode of 
punishment. Id. at 2964-65. That opinion rejected as unacceptable the risk that, in the absence of such a 
requirement, an individual might be sentenced to death despite the existence of circumstances calling for a 
less severe penalty. Id. at 2965.

2148. Id. at 2963; see Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam).
2149. 98 S. Ct. at 2963 (Burger, C.J., with Stewart, Powell & Stevens, JJ.); see Proffitt v. Florida, 428 

U.S. 242, 258 (1976) (Stewart, J., with Powell & Stevens, JJ.) (Furman satisfied if sentencing discretion 
channeled to eliminate arbitrariness); Gregg v. Georgia, 428 U.S. 153, 189 (1976) (Furman mandates 
discretion must be directed to minimize arbitrary and capricious action); cf. Jurek v. Texas, 428 U.S. 262, 
271-72 (1976) (Stewart, J., with Powell & Stevens, JJ.) (capital sentencing system must permit 
consideration of mitigating circumstances).

2150. 428 U.S. 153, 165 n.9 (1976) (Stewart, J., with Powell & Stevens, JJ.) (statute provided that jury 
must find one of ten aggravating circumstances beyond a reasonable doubt, may consider any aggravating 
or mitigating circumstances authorized by law, and may impose life sentence for any reason it chooses; 
Georgia Supreme Court required to reduce sentence from death if defendant possessing similar 
characteristics did not receive death penalty in prior case).

2151. 428 U.S. 242, 249-51 (1976) (Stewart, J., with Powell & Stevens, JJ.) (statute provided that jury 
must consider whether case contains evidence of any aggravating or mitigating circumstances specified in 
Florida’s capital punishment statute and recommend sentence; judge decides whether mitigating circum
stances outweigh aggravating circumstances; Supreme Court of Florida has held in State v. Dixon, 283 So. 
2d 1, 10 (Fla. 1973), that it will reduce sentence if similar defendant did not receive death penalty in past).

2152. 428 U.S. 262, 268-69 (1976) (Stewart, J., with Powell & Stevens, JJ.) (statute provided that jury 
must find defendant guilty of one of five intentional murders and answer yes to three questions after 
considering all relevant evidence on why death penalty should not be imposed). The sentencer must answer 
yes to the following three questions: (1) whether the conduct of the defendant that caused the death of the 
deceased was committed deliberately and with the reasonable expectation that the death of the deceased or 
another would result; (2) whether there is a probability that the defendant would commit criminal acts of 
violence that would constitute a continuing threat to society; and (3) if raised by the evidence, whether the 
conduct of the defendant was unreasonable in response to the provocation, if any, by the deceased. Tex. 
Crim. Proc. Stat. Ann. art. 37.071(b) (Vernon Supp. 1978).
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independent mitigating factor.2153 Because the Ohio statute specified that only 
three factors may be considered in mitigation of sentence, the plurality 
concluded that, even when liberally construed,2154 the statute impermissibly 
circumscribed sentencing discretion and precluded the individualized consid
eration of mitigating circumstances mandated by the eighth and fourteenth 
amendments.2155

Justice Blackmun concurred in the judgment in Lockett, but did not join 
the plurality in requiring that a valid death penalty statute not preclude 
consideration by the sentencer of any relevant mitigating circumstance.2156 
Although Blackmun explicitly declined to find the death penalty grossly 
disproportionate to the crime of aiding and abetting murder in all in-

2153. 98 S. Ct. at 2965-66 (Burger, C.J., with Stewart, Powell & Stevens, JJ.).
2154. State v. Bell, 48 Ohio St. 2d 270, 281-82, 358 N.E.2d 556, 564-65 (1976) (statute must be liberally 

construed in favor of defendant; evidence admitted at sentencing included defendant’s home environment, 
drug involvement, and school performance)

2155. 98 S. Ct. at 2965-67 (Burger, C.J., with Stewart, Powell & Stevens, JJ.). The plurality opinion 
asserted that the most liberal construction is powerless to alter the statutory prescription that “only the 
three factors specified . . . can be considered in mitigation of the defendant’s sentence” and that evidence 
admitted at sentencing “is relevant for mitigating purposes only if . . .it sheds some light on one of the 
three statutory mitigating factors.” Id. at 2966-67. Previously, the Court in Jurek v. Texas, 428 U.S. 262 
(1976), upheld a state death penalty statute that made no explicit reference to mitigating factors. Id. at 272. 
Three Justices concluded in Jurek that the requirement in the Texas statute that the jury determine 
whether the defendant is likely to present a continuing threat to society permitted the sentencer to consider 
all circumstances surrounding the commission of the offense and all characteristics of the defendant. Id. at 
272-73 (Stewart, J., with Powell & Stevens, JJ.).

In focusing on the procedural prerequisites of a valid death penalty statute, the Burger opinion failed to 
address substantive issues dealt with in previous death penalty decisions. See Coker v. Georgia, 433 U.S. 
584, 587 (1977) (White, J., with Stewart, Blackmun & Stevens, JJ.) (death penalty disproportionate 
punishment for crime of rape of adult woman); Gregg v. Georgia, 428 U.S. 153, 179-87 (1976) (Stewart, J., 
with Powell & Stevens, JJ.) (death not per se cruel and unusual; penalty comports with contemporary 
values, serves rational penological purposes of deterrence and retribution, and is not excessive punishment 
for crime of murder); Furman v. Georgia, 408 U.S. 238, 310 (1972) (per curiam) (Stewart, J., concurring) 
(all existing capital punishment statutes as then applied permitted wanton and freakish imposition of death 
penalty). The Court’s own decision in Coker v. Georgia supplied a proportionality test that would label 
“cruel and unusual” the imposition of the death penalty on a defendant who participated in a killing, but 
who did not perform the fatal act. 433 U.S. at 598-600 (death penalty should be imposed only for taking of 
life); cf. 98 S. Ct. at 2972 (Marshall, J., concurring in judgment) (imposition of death penalty on accomplice 
violates proportionality requirement of eighth and fourteenth amendments; Coker cited for general 
support); id. at 2983 (White, J., dissenting in part and concurring in judgments in Lockett and Bell v. Ohio, 
98 S. Ct. 2977 (1978)) (infrequency of imposition of death penalty on accomplices—8 in 24 years—reflects 
society’s determination that death too severe a punishment for accomplices to murder); Gregg v. Georgia, 
428 U.S. at 187 (Stewart, J., with Powell & Stevens, JJ.) (death penalty neither per se unconstitutional nor 
disproportionate “when a life has been taken deliberately”) (emphasis added). In Coker the Court held that 
a sentence of death was excessive punishment for the rape of an adult woman, and emphasized repeatedly 
that death should not be used to punish an action short of the taking of another life. 433 U.S. at 598-600 
(White, J., with Stewart, Blackmun & Stevens, JJ.). By failing to address the issue of the proportionality of 
the penalty in Lockett, the Court has left unchecked the potential exercise of sentencing discretion beyond 
the bounds articulated in Gregg. See Gregg v. Georgia, 428 U.S. at 189, 191-95 (Stewart, J., with Powell & 
Stevens, JJ.) (sentencing discretion must be “suitably directed and limited”; sentencer should be provided 
with standards to govern discretion). Justice Rehnquist, however, applauded this very omission by the 
plurality. He asserted that a decision on proportionality would have cast into doubt the constitutionality of 
the entire common law doctrine governing the relationship between aiders and abettors and principals. 98 
S. Ct. at 2977 (Rehnquist, J., concurring in part and dissenting in part).

2156. 98 S. Ct. at 2969 (Blackmun, J., concurring in part and concurring in judgment). 
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stances,2'57 he called for a procedure granting the sentencing authority 
discretion to consider the degree of the defendant’s involvement in the murder 
or the nature of his mens rea in mitigation of sentence.2158

Justice White concurred in the judgment of the Court in Lockett,2159 but 
characterized the plurality rule as one inviting a return to the “unguided 
discretion” of the pre-Furman era.2160 Departing from the procedural ap
proach employed by the plurality, Justice White found the Ohio statute 
unconstitutional on two substantive grounds: that the infliction of death on 
one possessing no intent to bring about fhe victim’s death is a grossly 
disproportionate punishment and that such a punishment “fails to signifi
cantly contribute to acceptable, or indeed any perceptible goals of punish
ment.”2161 White dismissed as minimal the deterrent value of capital punish
ment to one who has no mens rea, no guilty intent to kill.2162 Its effectiveness 
as a deterrent is further attenuated, he claimed, by society’s apparent 
willingness to impose it only sporadically.2163 While implicitly recognizing a 
valid retributive purpose in imposing the death penalty regardless of an intent 
to take life, White asserted that society over time had limited pursuit of the 
retributive objective by distinguishing between those who act with an intent to 
kill and those who act without such an intent.2164 Justice White concluded

2157. Id. (Court cannot establish with regard to murder bright line test for proportionality similar to 
that employed in Coker v. Georgia, 433 U.S. 584 (1977)).

2158. Id. at 2970-71. Blackmun’s approach appears both to respond to the plurality’s concern for 
establishing safeguards against the risk of imposing the death penalty when independent factors dictate the 
exaction of a lesser punishment, see id. at 2965 (Burger, C.J., with Stewart, Powell & Stevens, J J.), and to 
limit the discretion of the sentencing authority in a manner consistent with Gregg v. Georgia, 428 U.S. 153, 
206-07 (1976) (Stewart, J., with Powell & Stevens, JJ.) (sentencing discretion to be channeled to prevent 
wanton and freakish imposition of death penalty).

The Blackmun opinion cited the Court’s ruling in United States v. Jackson, 390 U.S. 570 (1968), as an 
additional basis for invalidating the Ohio statute. 98 S. Ct. at 2971-72. In Jackson the Court held the capital 
sentencing provision of the Federal Kidnapping Act unconstitutional because it provided that the death 
penalty could be imposed only "if the verdict of the jury shall so recommend.’’ See 390 U.S. at 581-83. That 
provision, the Court reasoned, imposed the risk of death only on those who insisted on a jury trial and 
thereby impermissibly burdened the exercise of the defendant’s sixth amendment right to a jury trial and of 
his fifth amendment right to plead not guilty. Id. at 581, 583. Blackmun asserted that the provision of the 
Ohio statute granting the sentencing court discretion to prevent imposition of the death sentence if the 
defendant pleads guilty or no contest similarly burdened the defendant’s exercise of his fifth and sixth 
amendment rights. 98 S. Ct. at 2971-72.

2159. 98 S. Ct. at 2981 (White, J., dissenting in part and concurring in judgments in Lockett and Bell v. 
Ohio, 98 S. Ct. 2977 (1978)).

2160. Id. at 2982.
2161. Id. at 2983-85 (“A punishment is disproportionate ‘if it (1) makes no measurable contribution to 

acceptable goals of punishment and hence is nothing more than the purposeless and needless imposition of 
pain and suffering; or (2) is grossly out of proportion to the severity of the crime. . . .’ Coker v. Georgia, 
433 U.S. 584, 592 . . . (1977) (opinion of White, J.)”); see id. at 2972-73 (Marshall, J., concurring in 
judgment) (imposition of death penalty on defendant who did not intend to kill is “freakish” because it 
depends on occurrence of accident that causes victim's death). But see id. at 2970 & n.2 (Blackmun, J., 
concurring in part and concurring in judgment) (degree of participation should be mitigating factor, but 
should not preclude imposition of death penalty).

2162. Id. at 2984 (White, J., dissenting in part and concurring in judgments in Lockett and Bell v. Ohio, 
98 S. Ct. 2977 (1978)).

2163. Id. According to factual submissions before the Court, only 8 of the 362 reported executions for 
homicide since 1954 involved individuals who did not personally commit the murder. See id. at 2983.

2164. Id. at 2984.
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that the eighth amendment requires a finding that the defendant possessed a 
conscious purpose to produce death before the death penalty may be 
imposed.2165

Justice Rehnquist, the only Justice to dissent from the judgment of 
reversal, echoed Justice White’s criticism of the plurality opinion and its 
abandonment of efforts to eliminate “arbitrariness or freakishness in the 
imposition of sentences.”2166 The Lockett opinion, Rehnquist maintained, 
deviated from the Court’s own precedent imposing limitations on the range of 
mitigating circumstances a sentencer may consider.2167 His most profound 
objection to the plurality’s approach was that it purported to extend Court 
review to state statutes that meet a test of basic fairness.2168

Justice Marshall continues to adhere to the “view that the death penalty is, 
under all circumstances, a cruel and unusual punishment prohibited by the 
Eighth Amendment.”2169 If the death penalty were not prohibited by the

2165. Id. But cf. id. at 2969 & n.2 (Blackmun, J., concurring in part and concurring in judgment) (intent 
standard impermissibly imposes on states “constitutionalized” definition of mens rea; rule inadequate to 
ascertain mens rea for eighth amendment purposes); id. at 2977 (Rehnquist, J., concurring in part and 
dissenting in part) (intent test properly rejected; eighth amendment does not prohibit century-old practice 
of treating aider and abettor like principal).

2166. Id. at 2975 (Rehnquist, J., concurring in part and dissenting in part).
2167. Id. at 2974; cf. Jurek v. Texas, 428 U.S. 262, 270-73 (1976) (Stewart, J., with Powell & Stevens, 

JJ.) (Court upheld Texas capital punishment statute with understanding that only limited range of 
mitigating circumstances to be considered); Proffitt v. Florida, 428 U.S. 242, 251 (1976) (Stewart, J., with 
Powell & Stevens, JJ.) (Florida death penalty statute upheld; statute specified only seven mitigating 
factors); Gregg v. Georgia, 428 U.S. 153, 189 (1976) (Stewart, J., with Powell & Stevens, JJ.) (capital 
punishment statute must adequately direct and limit sentencer’s discretion).

2168. See 98 S. Ct. at 2975 (Rehnquist, J., concurring in part and dissenting in part). See also Coker v. 
Georgia, 433 U.S. 584, 604, 612 (1977) (Burger, C.J., dissenting) (Court usurped legislative power of state 
and substituted its own subjective opinion that death is excessive punishment for rape of adult woman by 
habitual rapist; crime need not equal punishment, for otherwise state could only compel thief to return 
stolen items); Gregg v. Georgia, 428 U.S. 153, 175-76 (1976) (Stewart, J., with Powell & Stevens, JJ.) 
(because Court can be reversed only by constitutional amendment, it must exercise great care when 
deciding whether state statute is constitutional; state legislature not required to choose least severe 
punishment); Furman v. Georgia, 408 U.S. 238, 394 (1972) (per curiam) (Burger, C.J., dissenting) (“The 
Constitutional provision is not addressed to social utility and does not command that enlightened 
principles of penology always be followed.”); id. at 411 (Blackmun, J., dissenting) (in holding capital 
punishment statutes unconstitutional, Court violated separation of powers); id. at 465-70 (Rehnquist, J., 
dissenting) (same).

Unlike Justice Blackmun, Rehnquist found Lockett’s Jackson challenges wholly unpersuasive. 98 S. Ct. 
at 2976-77 (Rehnquist, J., concurring in part and dissenting in part). Lockett contended that the Ohio 
provision that a three-judge panel try any nonjury capital case discourages defendant’s choice of a jury trial 
because three judges are less likely than one to impose the death penalty. Rehnquist rejected that argument 
on purely logical grounds. Id. at 2976. He then went on to maintain that the granting of discretion to 
impose a sentence less than death upon return of a guilty plea does not unfairly penalize a defendant’s right 
to plead not guilty, both because death remains an option upon entry of either plea and because this 
provision has not in fact deterred pleas of not guilty by petitioner or others. Id.

2169. 98 S. Ct. at 2972 (Marshall, J., concurring in judgment). Justice Marshall’s abiding conviction 
that the death penalty is unconstitutional per se introduces an element of predictability into the calculus of 
Supreme Court decisionmaking. Presumably any statute failing to satisfy the procedural requirements 
established by the plurality would be held unconstitutional by those four Justices. See id. at 2961-67 
(Burger, C.J., with Stewart, Powell & Stevens, JJ.). Adding the votes of those four to Marshall’s steadfast 
opposition to the death penalty results in a holding of unconstitutionality. At a minimum, therefore, a 
statute must survive the scrutiny of the Chief Justice and Justices Stewart, Powell, and Stevens in light of 
Lockett.
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eighth and fourteenth amendments, he added, the Ohio aiding and abetting 
and sentencing statutes would still be unconstitutional because they failed to 
distinguish between a willful murderer and an accomplice to armed robbery 
in which a killing occurs.2170

2170. Id. at 2972 (Marshall, J., concurring in judgment).
2171. 98 S. Ct. 2977 (1978).
2172. Id. at 2981 (Burger, C.J., with Stewart, Powell & Stevens, JJ.).
2173. Id. at 2979-80.
2174. Id.
2175. Id. at 2980-81.
2176. Id. at 2981 (Blackmun, J., concurring in part and concurring in judgment).
2177. Id. (Marshall, J., concurring in judgment).
2178. Lockett v. Ohio, 98 S. Ct. 2981 (1978) (White, J., dissenting in part and concurring in judgments 

in Bell and in Lockett v. Ohio, 98 S. Ct. 2954 (1978)).
2179. Bell v. Ohio, 98 S. Ct. at 2981 (Rehnquist, J., dissenting).
2180. See id. at 2981 (Blackmun, J., concurring in part and concurring in judgment); id. (Marshall, J., 

concurring in judgment); Lockett v. Ohio, 98 S. Ct. at 2982-85 (White, J., dissenting in part and concurring 
in judgments in Bell and Lockett v. Ohio, 98 S. Ct. 2954 (1978)); Bell v. Ohio, 98 S. Ct. at 2981 (Rehnquist, 
J., dissenting).

2181. See Morrissey v. Brewer, 408 U.S. 471, 477 (1972) (purpose of parole is to help prisoners 
reintegrate into society as constructive individuals). Subsidiary benefits of parole are relief from pressures 
on overcrowded prisons and reduction in the cost of punishing criminal offenders. Id.

2182. Id. at 479 (parolee entitled to retain his liberty if he substantially complies with parole conditions); 
cf. United States v. Reed, 573 F.2d 1020, 1023-24 (8th Cir. 1978) (violation of technical condition that 
probationer report to probation officer every month insufficient grounds to revoke probation when he 
otherwise substantially complied with probation conditions).

2183. 28 C.F.R. § 2.18 (1977) (grant of parole rests within discretion of Parole Commission); see United 

In a companion case this Term, Bell v. Ohio,2'11 the Supreme Court 
reversed the decision of the Ohio Supreme Court to the extent that it upheld a 
death sentence for Willie Lee Bell.2172 Bell, convicted of aggravated murder 
occurring during a kidnapping, was sixteen years old and under the influence 
of narcotics when the killing occurred.2173 Despite evidence as to the 
defendant’s age, low intelligence, drug problem, and susceptibility to manipu
lation, the Ohio court declined to find that Bell was mentally deficient or that 
the killing was the result of duress.2174 The Chief Justice and Justices Stewart, 
Powell, and Stevens reversed on the basis of their previous opinion in Lockett, 
concluding that the Ohio death penalty statute violated Bell’s rights under the 
eighth and fourteenth amendments because it precluded the sentencing judges 
from considering the particular circumstances of his crime and aspects of his 
character and record as mitigating factors.2175 Justices Blackmun,2176 Mar
shall,2177 White,2178 and Rehnquist2179 submitted separate opinions referring 
directly to their opinions submitted in Lockett.2180

PAROLE

Parole is a rehabilitative technique designed to facilitate the readjustment 
and return of prisoners to society.2181 It permits a prisoner to serve the 
remainder of his sentence on supervised release contingent upon his substan
tial compliance with the conditions of his parole.2182 In the federal system the 
granting of parole is a product of the discretion of the United States Parole 
Commission,2183 which derives its authority from the Parole Commission and 



606 The Georgetown Law Journal [Vol. 67:317

Reorganization Act.2184 The Commission’s decisions are reviewable only if it 
has abused its discretion2185 or failed to follow its parole guidelines.218^ The 
same standard of review applies to state parole board decisions challenged in 
habeas corpus petitions.2187

States v. McBride, 560 F.2d 7, 11 (1st Cir. 1977) (decision when to parole prisoner sentenced to term 
exceeding one year with designated minimum term is within discretion of Parole Commission); cf. United 
States v. Smith, 574 F.2d 988, 993 (9th Cir. 1978) (federal Parole Commission retains control of parole 
determination even with regard to federal prisoners convicted of state crime pursuant to Assimilative 
Crimes Act). But see Frady v. United States Bureau of Prisons, 570 F.2d 1027, 1030 (D.C. Cir. 1978) (per 
curiam) (despite federal parole statute authorizing parole eligibility after 10 years, prisoner serving life 
term for murder not eligible for parole until he serves 20 years of term as specifically provided in District of 
Columbia statute).

2184. 18 U.S.C. §§ 4201-4218 (1976) (Act created United States Parole Commission and transferred to 
it powers of United States Parole Board).

2185. Dye v. United States Parole Comm’n, 558 F.2d 1376, 1378 (10th Cir. 1977) (denial of parole 
application of prisoner with extensive prison record and whose offense was rated moderate in severity 
unreviewable because decision neither arbitrary and capricious nor abuse of discretion); cf. Long v. 
Briscoe, 568 F.2d 1119, 1120 (5th Cir. 1978) (per curiam) (if federal standards of review apply to 
governors, governor’s rejection of recommendation to parole convicted murderer valid if not arbitrary or 
abuse of discretion).

2186. See 28 C.F.R. §§ 2.18-2.22 (1977). The federal parole guidelines provide a chart and formula by 
which a computation may be made of the customary prison term the Parole Commission requires prisoners 
with given characteristics to serve. Id. § 2.20. The guidelines are designed to encourage consistency in 
parole release decisions. Id.

2187. See Johnson v. Wells, 566 F.2d 1016, 1017 (5th Cir. 1978) (denial of parole hearing, consideration 
of prisoner’s criminal record, and lack of written statement of reasons for denial of parole did not constitute 
arbitrary and capricious action; therefore, state prisoner failed to state claim for which federal law grants 
relief).

2188. 18 U.S.C. § 4206 (1976).
2189. Id. § 4207 (Commission may consider any relevant information supplied by prisoner, institution, 

sentencing judge, prosecuting attorney, medical examiner, or psychological examiner, or any relevant 
information obtained from his criminal record or from his presentence investigative report); 28 C.F.R. § 
2.19 (1977) (same).

2190. 28 C.F.R. § 2.18 (1977) (good institutional behavior is prerequisite for release consideration).
2191. 18 U.S.C. § 4206(a)(2) (1976); see Wyatt v. United States Parole Comm’n, 571 F.2d 1089, 1091 

(9th Cir. 1977) (given prisoner’s prior robbery conviction, Commission did not abuse discretion by denying 
parole because of concern that release would jeopardize public welfare); Dye v. United States Parole 
Comm’n, 558 F.2d 1376, 1378-79 (10th Cir. 1977) (per curiam) (parole denied on basis of assessment of 
defendant’s potential risk to society).

2192. 18 U.S.C. § 4206(a)(1) (1976); see Garcia v. United States Bd. of Parole, 557 F.2d 100, 106-07 (7th 
Cir. 1977) (extreme severity of prisoner’s offense—detonation of explosives—is by itself permissible reason 
for denying parole). But see Shepard v. Taylor, 556 F.2d 648, 653 (2d Cir. 1977) (Parole Commission’s 
consideration of general deterrence and retributive value of punishment—criteria not in Federal Youth 
Corrections Act, 18 U.S.C. § 5017 (1976), at time prisoner sentenced—violates constitutional prohibition 
against ex post facto laws). While on federal parole, Shepard accidentally fired a gun during an attempted 
robbery. 556 F.2d at 650. He pleaded guilty and was sentenced by a state court to four years imprisonment, 
during which he made an excellent institutional adjustment, attended college, and received a job offer. Id. 
After serving two years of his sentence, the state granted him parole based on these indicia of reform, but 
the United States Parole Commission revoked federal parole and denied reparole based on the severity of 

The Act and federal guidelines supply release determination criteria2188 and 
a list of information that the Commission may consider when granting 
parole.2189 Once the Commission has decided that a prisoner has substantially 
observed the rules of the prison in which he is incarcerated,2190 it determines 
whether his release would endanger the public2191 or diminish deterrence of 
the offense and encourage disrespect for the law.2192 First, the Commission 
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calculates the prisoner’s salient factor score.2193 It then assigns a value to the 
prisoner’s personal characteristics and criminal record by referring to the 
salient factor chart.2194 The intersection of the prisoner’s offense and his 
salient factor score on the parole guidelines chart represents the range of 
customary time that a prisoner with the same combination of offense and 
offender characteristics would serve before release on parole.2195 Although the 
Commission is not bound by the guidelines,2196 in most cases it has adhered to 
the suggested schedule.2197

the state offense. Id. at 650-51. The Second Circuit held that the Parole Commission may consider only the 
release criteria that were in the Act at the time the prisoner was sentenced and ordered the Commission to 
reevaluate Shepard’s parole release. Id. at 654-55.

2193. See 28 C.F.R. § 2.20 (1977) (score reflects prisoner’s potential to abide by parole conditions and to 
function as a responsible citizen).

2194. Id.; see Wyatt v. United States Parole Comm’n, 571 F.2d 1089, 1091 (9th Cir. 1977) 
(consideration of prior felony criminal record necessary to determine risk involved in release of prisoner); 
Dye v. United States Parole Comm’n, 558 F.2d 1376, 1379 (10th Cir. 1977) (per curiam) (assessment of 
potential risk to society if prisoner released may include consideration of prior felony convictions that were 
reversed on grounds other than a finding of innocence). But see Strader v. Troy, 571 F.2d 1263, 1266 (4th 
Cir. 1978) (in making parole determination, Commission cannot consider state misdemeanor convictions 
that may be invalid due to violation of prisoner’s right to counsel); Coralluzzo v. New York State Parole 
Bd., 566 F.2d 375, 379 n.4 (2d Cir. 1977) (state parole board may not rely on unsupported information 
suggesting that prisoner was involved in organized crime after court ordered such information deleted from 
prisoner’s file), cert, dismissed, 435 U.S. 912 (1978).

2195. 28 C.F.R. § 2.20 (1977).
2196. Id.; see Kills Crow v. United States, 555 F.2d 183, 186 (8th Cir. 1977) (if circumstances warrant, 

Commission may reduce or extend imprisonment beyond customary time).
2197. See Kills Crow v. United States, 556 F.2d 183, 186 (8th Cir. 1977) (in 88.4 to 94% of cases 

decided in 1974, Parole Board adhered to guidelines’ customary times).
2198. See United States v. McBride, 560 F.2d 7, 9 (1st Cir. 1977) (sentencing court sets time after which 

prisoner is eligible for parole, but has no power to order his release on parole).
Under the federal parole statute, a judge has four sentencing options. First, the judge may impose a 

straight sentence of one year or more, in which case the prisoner will be eligible for parole after serving one- 
third of his sentence. 18 U.S.C. § 4205(a) (1976). Second, the judge may impose an indeterminate sentence 
and provide both a minimum and maximum term, in which case the prisoner will be eligible for parole no 
later than the expiration of one-third of the maximum term. Id. § 4205(b)(1). Third, the judge may impose 
an indeterminate sentence that sets only a maximum term and that provides for release at such time as the 
Parole Commission determines. Id. § 4205(b)(2). Finally, the judge may impose a sentence of not less than 
six months nor more than one year, in which case the prisoner will not be eligible for parole unless the 
judge specifically provides for the prisoner’s release "as if on parole” after service of one-third of the 
sentence. Id. § 4205(f).

2199. See United States v. McBride, 560 F.2d 7, 8 (1st Cir. 1977) (judge imposed six-year sentence with 
explicit intent to make defendant eligible for parole at same time as he would be paroled from state 
conviction).

2200. See id. at 11 (judge’s expectation frustrated by change in guidelines that increased severity of 
prisoner’s crime).

Although the Commission has administrative jurisdiction over parole 
release, the judge determines through his choice of sentence when a defendant 
will be eligible for parole.2198 By referring to the parole release chart in the 
guidelines, a judge can gauge when the Commission is likely to grant a 
defendant’s release on parole and can tailor the sentence to ensure that the 
defendant serves a prison term that the judge deems appropriate.2199 But when 
the Commission promulgates fundamental changes in the guidelines and 
inflexibly applies the new rules to a defendant, it may frustrate the expecta
tions of the sentencing judge.2200 Moreover, new rules may preclude any 
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meaningful parole consideration for a prisoner whose sentence is shorter than 
the new customary time of imprisonment for a prisoner with his charac
teristics.2201

In Kortness v. United States2202 the Eighth Circuit condoned the sentencing 
judge’s use of 18 U.S.C. § 2255 to revise a sentence because new parole 
guidelines had been promulgated contemporaneously with the imposition of 
sentence.2203 The Kortness doctrine has also been applied to cases in which 
new rules have been promulgated subsequent to sentencing.2204 This term in 
Kills Crow v. United States2205 the Eighth Circuit refused to expand the 
Kortness doctrine to cover situations in which the judge merely failed to 
anticipate the effect of the Commission’s strict obedience to guidelines 
promulgated before sentencing.2206 In such cases the complaining prisoner 
must either seek relief under Federal Rule of Criminal Procedure 35, which 
grants the judge broad discretion to revise sentences within 120 days of 
sentencing, or challenge the execution of the sentence in a habeas corpus 
petition.2207

Responding to the confusion engendered by Kortness and subsequent cases, 
the Eighth Circuit in Edwards v. United States2208 summarized the require
ments for application of the Kortness doctrine. First, the judge must have 
sentenced the defendant to an indeterminate sentence pursuant to 18 U.S.C. § 
4205(b)(2).2209 Second, the parole guidelines must have been amended at the

2201. See Kills Crow v. United States, 555 F.2d 183, 185 (8th Cir. 1977) (defendant sentenced to three 
years imprisonment forced to serve full term because parole guidelines stated that customary imprisonment 
for his offense was 45 months).

2202. 514 F.2d 167 (8th Cir. 1975).
2203. Id. at 169. On the day that Kortness was sentenced, the Commission published new parole 

guidelines that extended the time he would have to serve before becoming eligible for parole. Id. The 
Commission found no reason to deviate from the guidelines and denied Kortness parole. Id. The Eighth 
Circuit held that a judge has jurisdiction to revise a sentence under 18 U.S.C. § 2255 if he was not advised 
of the new guidelines on the theory that the judge’s reliance on the old guidelines constitutes critical error. 
Id. at 169-70.

2204. See Addonizio v. United States, 573 F.2d 147, 155 (3d Cir. 1978) (judge may revise sentence 
because change in emphasis of parole release criteria frustrated judge’s intent that institutional adjustment 
be main criterion for parole determination); United States v. Salerno, 538 F.2d 1005, 1008 (3d Cir. 1976) 
(sentence modification upheld because original sentence imposed before implementation of formal parole 
guidelines). But see United States v. McBride, 560 F.2d 7, 11 (1st Cir. 1977) (although sentencing judge’s 
expectations were frustrated by subsequent change in guidelines, court rejected Kortness doctrine and 
denied jurisdiction, stating that judicial alteration of parole policies would be inconsistent with Commis
sion’s authority).

2205. 555 F.2d 183 (8th Cir. 1977).
2206. Id. at 187. Two years prior to Kills Crow’s sentencing, the Commission shifted the focus of the 

parole release criteria from rewarding institutional adjustment to ensuring punishment commensurate with 
the severity of the offense. Id. at 186. The judge, however, did not realize what effect this change would 
have on parole determination. Id. at 187. When Kills Crow was denied parole, the judge accepted 
jurisdiction, reduced his sentence, and released him on bail. Id. at 185. On appeal, the circuit court 
reinstated the original sentence, explaining that the Kortness doctrine is narrow and that it does not apply 
in cases in which the guidelines were promulgated prior to sentencing but were simply misunderstood by 
the judge. Id. at 187.

2207. 28 U.S.C. § 2241 (1976); see Elliott v. United States, 572 F.2d 238, 239 (9th Cir. 1978) (per 
curiam) (request for modification of 65-year sentence should be made in habeas corpus petition, not in 
motion to vacate or correct sentence).

2208. 574 F.2d 937 (8th Cir. 1978).
2209. Id. at 945. Under this sentence no minimum term is imposed, and the Commission determines 
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same time as or after imposition of the sentence.* 2210 Third, the defendant must 
have served at least one-third of his sentence before he files his petition for 
revision of his sentence.2211 Finally, the Parole Commission must have failed 
to give meaningful parole consideration to the defendant.2212 If all four criteria 
are met, a critical error has occurred and the judge may invoke jurisdiction to 
revise the sentence in order to make it conform to the sentence originally 
contemplated.2213

when a defendant is eligible for parole consideration. 18 U.S.C. § 4205(b)(2) (1976).
2210. 574 F.2d at 945.
2211. Id.
2212. Id. (defendant receives meaningful parole consideration if Parole Commission considers his 

eligibility for parole when or before he has served one-third of his sentence and if his institutional conduct 
is given substantial weight).

2213. Id. at 946.
2214. United States v. McBride, 560 F.2d 7, 10-11 (1st Cir. 1977) (trial judge only has power to 

determine date when prisoner is eligible for parole; if Commission later acts contrary to judge’s 
expectations, there are no grounds for collateral attack).

2215. Id.
2216. Id. at 8.
2217. Id. at 10.
2218. Id. at 11. The court suggested that similar harsh results could be avoided if the bifurcated 

administration of sentencing were ended and parole authority were vested in the courts. Id. Recognizing 
that it lacked authority to correct the system, the court declined to overrule the Commission’s exercise of 
its discretion. Id. It did, however, admonish the Commission to consider carefully the special charac
teristics of this prisoner. Id.

2219. Compare King v. Warden, 551 F.2d 996, 1001 (5th Cir. 1977) (denial of parole insufficient loss of 
liberty to invoke due process) (citing Brown v. Ludgren, 528 F.2d 1050 (5th Cir. 1976)) with Franklin v. 
Shields, 569 F.2d 784, 790 (4th Cir. 1977) (hearing determining whether to grant parole merits some due 
process safeguards because of prisoner’s interest in liberty), cert, denied, 435 U.S. 1003 (1978) and Williams 
v. Ward, 556 F.2d 1143, 1158 (2d Cir.) (interest of prisoner in parole consideration merits some due 
process safeguards), cert, dismissed, 434 U.S. 944 (1977) and Rickerson v. Wolff, 525 F.2d 797, 800 (7th 
Cir. 1975) (minimal due process requires that reasons be given for denial of parole), cert, denied, 425 U.S. 
914 (1976) and Childs v. United States Bd. of Parole, 511 F.2d 1270, 1278 (D.C. Cir. 1974) (denial of 
conditional liberty of parole serious enough to warrant due process protection).

2220. 408 U.S. 471 (1972).

In contrast, the First Circuit refuses to permit sentencing judges to use 18 
U.S.C. § 2255 to revise sentences even when a change in the parole guidelines 
occurring after sentencing significantly affects the prisoner’s chances for 
release.2214 In United States v. McBride2215 the sentencing judge imposed a six- 
year sentence and ordered that the defendant be eligible for federal parole at 
the same time as his parole from a concurrent state imprisonment.2216 As a 
result of a change in the guidelines that took place twenty-three months after 
his sentencing, McBride remained incarcerated beyond the time that the 
judge had intended.2217 Refusing to distinguish between subsequent and prior 
changes, the First Circuit held that no fundamental error had occurred 
because the Commission had discretion to change its policies and because a 
sentencing judge cannot reasonably expect to predict when a defendant will be 
released on parole.2218

In addition to their disparate views on the revision of sentences, the circuits 
disagree on whether the due process clause applies to parole release deci
sions.2219 Although the Supreme Court explained in Morrissey v. Brewer2220 
that the possibility of a grievous loss of liberty triggers due process safe
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guards,2221 what constitutes such a grievous loss remains judicially un
defined.2222 if Bell v. Kentucky Parole Board2225 is again appealed to the 
Supreme Court, the Court may have an opportunity to decide whether and to 
what extent prisoners eligible for parole are entitled to due process safe
guards.2224

The Fourth Circuit has joined the circuits that require due process 
protection in parole release hearings. In Franklin v. Shields2225 the Fourth 
Circuit examined the right to be fairly considered for parole created by the 
Virginia parole statute that establishes minimum standards for parole eligibil
ity.2226 Comparing the interest in parole release to that in statutorily created 
good time credits, which may not be revoked without due process,2227 the 
appellate court concluded that the parole board must provide due process 
safeguards to prevent arbitrary and capricious parole consideration that may 
delay release.222» The court emphasized that these safeguards were applicable 
only because the Virginia statute creates a right to parole eligibility and sets 
forth specific standards to determine that eligibility;2229 it did not determine 
whether procedural due process would be required in the absence of a state 
statute regulating parole release.2230

Employing the same rationale expressed in Morrissey v. Brewer, the Second 
Circuit reaffirmed its position that due process protection extends to parole

2221. Id. at 482 (loss of conditional freedom deprives parolee of sufficient liberty interest to require due 
process protection in parole revocation proceedings).

2222. See Vitek v. Miller, 98 S. Ct. 2276 (1978) (per curiam) (Stevens, J., dissenting) (parolee who may 
be transferred to mental hospital if he refuses out-patient care should be entitled to protection against 
arbitrary transfer); Scott v. Kentucky Parole Bd., 429 U.S. 60, 60 (1976) (per curiam) (because issue 
possibly moot, court postponed decision on whether due process attaches to parole determination process); 
Meachum v. Fano, 427 U.S. 215, 224, 229 n.8 (1976) (due process rights do not arise when state decides to 
transfer prisoner from medium to maximum security prison having less favorable conditions); Wolff v. 
McDonnell, 418 U.S. 539, 560-61 (1974) (loss of good time credit sufficient loss to require some but not full 
due process protection afforded at parole revocation hearing).

2223. 556 F.2d 805 (6th Cir. 1977) (per curiam).
2224. Id. at 807. This case was originally appealed to the Supreme Court under the name Scott v. 

Kentucky Parole Bd., 429 U.S. 60 (1976), and was remanded to determine mootness. Id. at 60. In his 
dissent Justice Stevens suggested that, in order to resolve an important question on which the circuits 
disagree, the Court should have decided whether a denial of parole or imposition of parole conditions 
warrants due process protection. Id. at 63. (Stevens, J., with Brennan & Powell, JJ., dissenting). On 
remand, the Sixth Circuit held that the issue was not moot because the defendant was still subject to the 
conditional limitations imposed as a result of the parole proceedings at issue. Bell v. Kentucky Parole Bd., 
556 F.2d 805, 807 (6th Cir. 1977) (per curiam).

2225. 569 F.2d 784 (4th Cir. 1977), modified per curiam, 569 F.2d 800 (4th Cir.) (en banc), cert, denied, 
435 U.S. 1003 (1978).

2226. Id. at 788-89 & n.9.
2227. Wolff v. McDonnell, 418 U.S. 539, 543, 557 (1974) (loss of good time credits sufficient loss to 

require some but not all due process protections afforded at parole revocation hearing).
2228. 569 F.2d at 790.
2229. Id. at 788.
2230. In Meachum v. Fano, 427 U.S. 215 (1976), the Supreme Court distinguished Wolff v. McDonnell, 

418 U.S. 539 (1974), on the basis that in Meachum no state law regulated transfer of a prisoner to another 
prison, whereas in Wolff a state statute did regulate the granting and loss of good time credits. 427 U.S. at 
225-27. In a footnote the Meachum Court recognized that it may require the application of due process 
protections to parole release determinations in states without a parole release statute, and conceded that in 
that event the court would need to reexamine prisoners’ interests in transfers to a less favorable prison even 
though such transfers are not regulated by statute. Id. at 229 n.8. 



1978] Project: Criminal Procedure 611

release determinations.2231 The possible outcomes of a determination of parole 
release and one of parole revocation are the same—conditional freedom or 
incarceration. In Corraluzzo v. New York State Parole Board2232 the Second 
Circuit further extended due process protection to cover New York’s 
minimum period of imprisonment (MPI) hearings.2233

The circuits disagree on the extent of the due process safeguards required 
in parole hearings. In Franklin v. Shields2234 the Fourth Circuit chose to leave 
the states free to experiment and develop practical procedures, holding that 
procedures such as personal hearings, access to files, and the right to call 
witnesses are not constitutionally mandated.2235 Nevertheless, the Fourth 
Circuit agrees with the Second and Seventh Circuits that parole boards must 
furnish the prisoner with a statement of reasons for denial of parole and the 
facts upon which the Commission relied.2236 The prisoner needs this statement 
to ascertain whether the board complied with regulations governing parole

2231. See Coralluzzo v. New York State Parole Bd., 566 F.2d 375, 379 (2d Cir. 1977) (prisoner entitled 
to statement of reasons for denial of parole, including facts upon which Board based its decision; prisoner 
entitled to access to file to ensure that Board complied with court order to strike unsubstantiated 
information), cert, dismissed, 435 U.S. 912 (1978); Williams v. Ward, 556 F.2d 1143, 1158 (2d Cir.) 
(prisoner not denied due process by Board’s refusal to grant access to file, contents of which were not 
prejudicial and were proper subject of Board consideration), cert, dismissed, 434 U.S. 944 (1977).

2232. 566 F.2d 375 (2d Cir. 1977), cert, dismissed, 435 U.S. 912 (1978).
2233. Id. at 378-79. The New York Parole Board must meet with any prisoner who is sentenced to an 

indeterminate sentence within 9 to 12 months of the date he commenced his sentence, and determine the 
date of parole eligibility. Id. at 377. At an MPI hearing, the New York Parole Board either grants 
immediate release or schedules the prisoner’s parole hearing. Id. Because the latter decision, which delays 
parole release, in effect sets a minimum term of imprisonment, a prisoner’s interest in liberty is at stake. Id. 
at 378. The defendant, who had been given an indeterminate sentence not to exceed 15 years, met with the 
Board one year after he began serving his sentence and asked to be released. Id. at 377. Instead, the Board 
set the date for his parole release consideration four years in the future. Id. The court held that the 
defendant’s interest was not ephemeral because the scheduling resulted in a five-year minimum period of 
imprisonment, which represented a loss warranting due process protection. Id. at 378-79.

In Cardaropoli v. Norton, 523 F.2d 990, 995 (2d Cir. 1975), the Second Circuit held that due process 
safeguards are applicable to designation as a special offender. Id. at 995 (because prisoner classified as 
special offender receives fewer benefits, due process applies to classification); accord, Polizzi v. Sigler, 564 
F.2d 792, 794 (8th Cir. 1977) (minimum procedural requirements must be met before prisoner classified as 
special offender). Contra, Solomon v. Benson, 563 F.2d 339, 342 (7th Cir. 1977) (prisoner does not have 
sufficient statutory or constitutional interest in classification to trigger due process protections); King v. 
Warden, 551 F.2d 996, 998 (5th Cir. 1977) (designation as special offender not grievous loss because 
notation merely signals that prior approval from central office required before prisoner transferred or 
allowed to work in community). Because prisons deny furloughs and work release to prisoners who are 
classified as special offenders, this classification diminishes a prisoner’s liberty. 523 F.2d at 994-95.

2234. 569 F.2d 800 (4th Cir. 1978) (en banc) (per curiam).
2235. Id. at 800-01 (although due process applies to parole release determinations, only statement of 

reasons for denial of parole is constitutionally required).
2236. Id. at 801; Garcia v. United States Bd. of Parole, 557 F.2d 100, 105 (7th Cir. 1977) (due process 

requires statement of reasons for denial of parole in sufficient detail to enable prisoner to ascertain whether 
Board denied parole for impermissible reason; statement that severity of offense outweighs good 
institutuional behavior and favorable parole prognosis of prisoner is sufficient); Williams v. Ward, 556 F.2d 
1143, 1155 (2d Cir.) (adequate statement of reasons for and facts supporting denial of parole necessary for 
fair review; unnecessary to reveal contents of prisoner’s file to prisoner who knows what it contains and is 
not prejudiced by denial of access), cert, dismissed, 434 U.S. 944 (1977); see 18 U.S.C. § 4208(g) (1976) 
(Parole Commission must give prisoner personal conference at which it explains reasons for denying parole 
and advises prisoner on steps he should take to enhance his chance for parole). 
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release or whether it abused its discretion.2237 In addition, this requirement 
encourages a board member to consider parole carefully and articulate the 
facts and reasons for denial.2238

Under limited circumstances, the Second Circuit compels the Commission 
to disclose a prisoner’s file as well as its statement of reasons for denying 
parole. In Coralluzo v. New York State Parole Board2139 the Second Circuit 
held that a prisoner denied parole had a right to examine his file to make sure 
that the Parole Board complied with a lower court order to remove an 
unsubstantiated report from the prisoner’s file.2240 Access to prison files may 
be denied, however, if a prisoner knows what information his file contains and 
if the denial will not prejudice him.2241

The Supreme Court in Morrissey v. Brewer2142 articulated the minimum due 
process procedures required in parole revocation.2243 First, the parole authori
ty must conduct a preliminary hearing to determine whether there is probable 
cause to believe that conditions of parole have been violated.2244 No prelimi
nary hearing is required, however, if the parolee is convicted of a crime while 
he was released on parole.2245 Second, if there is a finding of probable cause

2237. Garcia v. United States Bd. of Parole, 557 F.2d 100, 105 (7th Cir. 1977); see Coralluzzo v. New 
York State Parole Bd., 566 F.2d 375, 379-80 (2d Cir. 1977) (court ordered detailed statement to enable 
prisoner to determine whether denial was based on Board’s consideration of improper factors), cert, 
dismissed, 435 U.S. 912 (1978).

2238. Coralluzzo v. New York State Parole Bd., 566 F.2d 375, 379 (2d Cir. 1977) (detailed statement of 
reasons for denial would require careful consideration by Board of all relevant characteristics of prisoner), 
cert, dismissed, 435 U.S. 912 (1978).

2239. 566 F.2d 375 (2d Cir. 1977), cert, dismissed, 435 U.S. 912 (1978).
2240. Id. at 379-80.
2241. Williams v. Ward, 556 F.2d 1143, 1160-61 (2d Cir.) (access to file may be denied to prisoner 

whose letters to Parole Board indicate he knows that his file contains letters in which doctors diagnose him 
as mentally disturbed and recommend that he remain incarcerated and who failed to allege and prove that 
inclusion of doctors’ letters adversely affected his parole consideration), cert, dismissed, 434 U.S. 944 
(1977).

2242. 408 U.S. 471 (1972).
2243. The Court held that an interest in the conditional freedom of parole, although more restricted 

than the absolute liberty enjoyed by other citizens, is a liberty interest nonetheless and cannot be denied 
unfairly. Id. at 482-84.

The parole authority must observe the following procedures when revoking parole: The parolee must 
receive written notice of the alleged parole violation; the evidence against him must be disclosed; he must 
be given an opportunity to be heard in person and to present witnesses and documentary evidence; he must 
be allowed to cross-examine witnesses unless the hearing officer finds specific good cause for not allowing 
such confrontation; the hearing must be held by a “neutral and detached” hearing body, which need not be 
composed of judges or lawyers; and the parolee must receive a written statement of the evidence relied on 
and the reasons for revoking parole. Id. at 408. See also 18 U.S.C. § 4214 (1976) (codification of procedures 
for parole revocation proceedings).

2244. 408 U.S. at 485. The hearing should be conducted promptly after the parolee is arrested for the 
parole violation. Id. The parolee must be given notice of the hearing and an explanation of its purpose. Id. 
at 486-87. At the conclusion of the hearing, the parole officer must make a summary of the proceedings and 
a statement of the reasons and evidence supporting his finding of probable cause. Id. at 487. See also 18 
U.S.C. § 4214 (1976) (codifying a panoply of due process standards for federal parole revocation 
proceedings).

2245. Moody v. Daggett, 429 U.S. 78, 86 n.7 (1976) (conviction of crime committed while on parole 
sufficient probable cause of parole violation; therefore, preliminary hearing unnecessary); Deveny v. 
United States Bd. of Parole, 565 F.2d 875, 878 (5th Cir. 1978) (per curiam) (conviction on state robbery 
charge while on federal parole sufficient probable cause of parole violation; preliminary hearing 
unnecessary); Moss v. Patterson, 555 F.2d 137,139 (6th Cir) (per curiam) (felony conviction, obtained 
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and if the parolee so desires,* 2246 the parole authority must hold a revocation 
hearing within a reasonable time after the parolee is taken back into 
custody.2247 At this hearing the parolee has an opportunity to show either that 
the violations did not occur or that mitigating circumstances indicate that 
parole should not be revoked.2248

while on parole, constitutes sufficient probable cause to revoke parole); cert, denied, 434 U.S. 873 (1977); 
18 U.S.C. § 4214(b)(1) (1976) (conviction of crime while on parole constitutes probable cause of parole 
violation); cf. Stidham v. Wyrick, 567 F.2d 836, 837-38 (8th Cir. 1977) (per curiam) (presence of parolee 
outside jurisdiction without permission of parole officer constitutes probable cause to revoke parole).

2246. Morrissey v. Brewer, 408 U.S. 471, 487 (1972) (parolee can waive revocation hearing).
2247. See id. at 488 (two-month delay not necessarily unreasonable); Bryant v. Grinner, 563 F.2d 871, 

872 (7th Cir. 1977) (125-day delay between execution of parole violator’s warrant and revocation hearing 
not unreasonable because (1) parolee admitted violating conditions and caused delay by requesting 
postponement and revoking waiver of counsel, (2) Government did not intentionally delay hearing, and (3) 
delay did not prejudice parolee); 18 U.S.C. § 4214 (1976) (setting out times when federal parole revocation 
proceedings must be held); cf. Barker v. Wingo, 407 U.S. 514, 530 (1972) (in determining whether right to 
speedy trial has been violated, court must examine and balance length of delay, reason for delay, 
defendant’s assertion of his rights, and prejudice to defendant); United States v. Williams, 558 F.2d 224, 
227 (5th Cir. 1977) (when prisoner suffered no prejudice, 13-month delay between issuance of federal 
detainer against state prisoner and execution of probation warrant not unreasonable).

2248. Morrissey v. Brewer, 408 U.S. 471, 488 (1972); see Moss v. Patterson, 555 F.2d 137, 138 (6th Cir.) 
(per curiam) (even if parolee admits violation, revocation hearing must be held to allow him to present 
evidence of mitigating circumstances that indicate parole should not be revoked), cert, denied, 434 U.S. 873 
(1977).

2249. 429 U.S. 78 (1976).
2250. Id. at 86; cf. Caruso v United States Bd. of Parole, 570 F.2d 1150, 1 155 (3d Cir.) (state prisoner 

sentenced to 14 to 20 years for narcotics violation while on federal parole not entitled to immediate 
revocation hearing), cert, denied, 98 S. Ct. 2249 (1978).

2251. Moody v. Daggett, 429 U.S. 78, 86-87 (1976). The issuance of the detainer warrant causes no loss 
of liberty; the parolee’s subsequent conviction causes his suffering. Id. Furthermore, because the 
Commission can later grant a retroactive concurrent term or decide not to revoke parole, deferral does not 
deny concurrent sentences. Id. at 87; see Sanchez v. Riggsby, 556 F.2d 1310, 1312 (5th Cir. 1977) (federal 
parolee, who was convicted of another crime while on parole and sentenced to three years in prison 
concurrent with any federal prison term, not entitled to immediate parole revocation hearing).

Even if the denial of an immediate revocation hearing affects the parolee’s eligibility for institutional 
programs, procedural due process is not required in this type of discretionary decisionmaking by prison 
officials. 429 U.S. at 88 n.9 (denial of participation in institutional programs is analogous to discretionary 
transfers to another prison and therefore not grievous loss); see Deveny v. United States Bd. of Parole, 565 
F.2d 875, 878 (5th Cir. 1978) (per curiam) (issuance of federal detainer resulting in transfer of state 
prisoner to maximum security prison not grievous loss sufficient to invoke due process protection); cf. 
Caruso v. United States Bd. of Parole, 570 F.2d 1150, 1155 (3d Cir.) (federal Parole Board's refusal to 
grant immediate revocation hearing to state prisoner against whom federal detainer had been lodged did 
not cause denial of prisoner’s participation in state rehabilitation programs; cause of action, if any, is 
against state authorities), cert denied, 98 S. Ct. 2249 (1978). But cf. Vitek v. Miller, 98 S. Ct. 2276, 2278 
(1978) (per curiam) (Stevens, J., dissenting) (parolee who may be transferred to mental hospital without 
hearing if he refuses out-patient care entitled to protection against arbitrary transfer to another hospital).

2252. Moody v. Daggett, 429 U.S. 78, 88 (1976) (no prejudice because same Board considers both parole 
release on subsequent crime and parole revocation; opportunity to persuade Board that prisoner should be 

In Moody v. Daggett2249 the Supreme Court held that the Commission has 
authority to defer a revocation hearing for federal parolees imprisoned for a 
federal crime committed during parole release.2250 A violator’s warrant can be 
issued and lodged at the prison, and deferral of execution of the warrant until 
the parolee is released from prison does not violate his due process rights.2251 
The issuance of a federal detainer for a federal prisoner does not prejudice 
parole consideration for the subsequent offense.2252 Moreover, deferral might 
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benefit the parolee if he shows good institutional behavior that might 
favorably influence the Commission’s later revocation decision.2253 The 
current parole statute further protects federal parolees against whom a 
detainer has been lodged by requiring the Parole Commission to review the 
warrant and give the parolee an opportunity to contest the detainer within 
180 days.2254

released from custody is same as at immediate hearing); cf. Caruso v. United States Bd of Parole, 570 F.2d 
1150, 1155 (3d Cir.) (uncertain adverse effect of federal detainer on state prisoner’s eligibility for state 
parole held not a grievous loss), cert, denied, 98 S.Ct. 2249 (1978). But cf. Shelton v. Taylor, 550 F.2d 98, 
103 (2d Cir.) (New Jersey has per se rule that prisoners with detainers cannot be considered for prison 
release programs), cert, denied, 432 U.S. 909 (1977).

2253. Moody v. Daggett, 429 U.S. 78, 89 (1976).
2254. 18 U.S.C. § 4214 (b) (1976) (prisoner can present written information to Commission concerning 

disposition of detainer; counsel shall be provided unless waived; if more information needed, Commission 
may hold meeting with prisoner); see Wyatt v. United States Parole Comm’n, 571 F.2d 1089, 1090-91 (9th 
Cir. 1977) (mandatory review statute not in effect at time detainer was allegedly considered; on remand, if 
district court concludes detainer not reviewed or prisoner not afforded opportunity to communicate with 
Board, Board should review detainer and prisoner’s written response).

2255. 570 F.2d 1150 (3d Cir.), cert denied, 98 S. Ct. 2249 (1978).
2256. Id. at 1155. Contra, Hahn v. Revis, 560 F.2d 264, 265 (7th Cir. 1977) (per curiam) (Moody 

controls; immediate revocation hearing not required when federal detainer lodged against state prisoner); 
Hicks v. United States Bd. of Parole, 550 F.2d 401,403 (8th Cir. 1977) (same); cf. Larson v. McKenzie, 554 
F.2d 131, 132-33 (4th Cir. 1977) (per curiam) (state detainer issued for prisoner in another state).

The Second and Eighth Circuits have left open the question whether the prejudicial effects of a federal 
detainer on a state prisoner’s opportunity for parole trigger due process rights before execution of the 
warrant. See United States v. Johnson, 563 F.2d 362, 364-65 (8th Cir. 1977) (leaving open issue whether 
federal detainer prejudices state prisoner); Shelton v. Taylor, 550 F.2d 98, 102-03 (2d Cir.) (detainer may 
adversely affect prisoner’s opportunity for parole; because no prejudice found in this case, court left issue 
open), cert denied, 432 U.S. 909 (1977).

In Moody v. Daggett, 429 U.S. 78 (1976), the Supreme Court declined to decide whether a state prisoner 
suffers a grievous loss when a federal detainer is lodged against him. Id. at 88.

2257. 570 F.2d at 1155.
2258. Id. at 1161 (Adams, J., dissenting). For example, a detainer does not diminish a federal prisoner’s 

opportunity for parole, whereas it may prevent a New Jersey prisoner’s release on parole. Id. A detainer 
also may bar a New Jersey prisoner’s participation in drug rehabilitation programs and thereby adversely 
affect both federal and state parole eligibility. Id.

2259. See Hahn v. Revis, 560 F.2d 264, 265 (7th Cir. 1977); Hicks v. United States Bd. of Parole, 550 
F.2d 401, 403 (8th Cir. 1977).

2260. See Thompson v. Burke, 556 F.2d 231, 237-39 (3d Cir. 1977) (parolee brought suit against board 
member under 42 U.S.C. § 1983 because parole was revoked after the board member met with parolee and 
then reported to the other parole officials at a meeting that the parolee was not allowed to attend; parolee’s 
due process rights were violated).

In Caruso v. United States Board of Parole2255 the Third Circuit held that 
Moody is not dispositive of the issue whether an immediate revocation hearing 
is constitutionally required when a federal detainer is lodged against a state 
prisoner.2256 The court also held, however, that the parolee suffers no grievous 
loss warranting an immediate parole revocation hearing.2257 The dissent 
argued that the holding fails to address adequately the fact that New Jersey 
state authorities may treat detainers differently than do federal authorities.2258 
The Seventh and Eighth Circuits have held that Moody does control, and 
accordingly held that an immediate revocation hearing is not constitutionally 
required when a federal detainer is lodged against a state prisoner.2259

A parolee whose due process rights are violated by a parole board member 
may sue the parole official for damages under the Civil Rights Act of 1871.2260 
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Although parole board members enjoy a qualified immunity, they may be 
held liable if they acted in a nonadjudicatory capacity and if they cannot 
sustain their burden of proving that they “acted reasonably, in good faith, 
without malice, and with the state law in mind.”2261

2261. Id. at 237-39.
2262. 573 F.2d 25 (10th Cir. 1978).
2263. 21 U.S.C. §§ 841-851 (1976). The Act requires imposition of a special parole term in addition to 

any prison sentence on an offender’s first conviction involving most controlled substances. Id. § 841(b)(1)- 
(2). Under the terms of special parole, if an offender violates the conditions of his parole, the Parole Board 
may revoke his parole; but if they do, his prison term is increased by the length of the special parole term. 
Id. § 841(c). The offender cannot credit the time spent on parole against his increased prison term. Id.

2264. 573 F.2d at 27.
2265. Id. at 27-28.
2266. 18 U.S.C. § 3651 (1976).
2267. Id. For a discussion of the effect of the judge’s decision whether to suspend imposition or 

execution of the original sentence upon the sentence imposed once probation is revoked, see note 2301 infra 
and accompanying text.

2268. 18 U.S.C. § 3651 (1976); see United States v. Hargis, 568 F.2d 21, 23 (7th Cir. 1977) (per curiam) 
(error to grant two consecutive five-year probation terms for total of ten years probation).

2269. See United States v. Hooper, 564 F.2d 217, 220 (7th Cir. 1977) (error to order four years 
probation with “special condition” of 90 days incarceration for defendant guilty of misdemeanor 
punishable by maximum of six months imprisonment). In Hooper the court held that paragraph two of the 
federal probation statute explicity precludes split sentencing for crimes not having a maximum penalty of 
more than six months imprisonment and that the district judge could not circumvent this prohibition by 
labeling the incarceration a “special condition” imposed under the authority granted in paragraph one of 
the statute. Id. at 220-21.

2270. 18 U.S.C. § 3651 (1976); see United States v. Nunez, 573 F.2d 769, 771 (2d Cir. 1978) (within 
judge’s discretion to order six months imprisonment plus four years probation for defendant sentenced to 
only three-year term; statute does not limit court’s discretion to impose any probation period not exceeding 
five years); United States v. Velazco-Hernandez, 565 F.2d 583, 585 (9th Cir. 1977) (per curiam) (court may 
suspend execution of three-year sentence and impose split sentence that requires defendant to serve 90 days 
in prison and three years on probation).

2271. United States v. Nunez, 573 F.2d 769, 771-72 (2d Cir. 1978) (period of probation subject only to 

In United States v. Kuck2262 the special parole provision of the Drug 
Control Act2263 withstood a challenge under the fifth and eighth amend
ments.2264 In Kuck the Tenth Circuit declined to decide the due process 
question because Kuck was still serving his prison sentence and dismissed the 
eighth amendment challenge because Kuck’s sentence was within statutory 
limits and was not disproportionate.2265

PROBATION

Under the federal probation statute,2266 if a defendant is convicted of a 
federal offense not punishable by death or life imprisonment, the sentencing 
judge may suspend either the imposition or the execution of sentence2267 and 
place the offender on supervised and conditional freedom for a period not to 
exceed five years.2268 If the maximum prison term for the offense is greater 
than six months,2269 the judge also may impose a split sentence by ordering the 
defendant to serve up to six months in prison, suspending the remainder of 
the sentence, and granting probation.2270 Except for the five-year limitation, 
the length of probation is entirely within the discretion of the sentencing 
judge.2271 He may grant probation for a period longer than the original 
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sentence or the maximum prison term permitted by statute,2272 but the judge 
may not order the defendant to begin probation prior to imprisonment and 
resume probation after his release.2273

statute’s five-year limit and not limited by maximum punishment for crime; four years probation is valid 
sentence even though defendant originally sentenced to only three years imprisonment).

2272. Id. at 771-72.
2273. United States v. Brown, 555 F.2d 407, 424 n.43 (5th Cir. 1977) (dictum) (error to bifurcate 

probation because defendant could be subjected to additional incarceration if probation revoked), cert, 
denied, 435 U.S. 904 (1978).

2274. See 18 U.S.C. § 3651 (1976) (judge may condition probation “upon such terms and conditions as 
the court deems best”). But see United States v. Hooper, 564 F.2d 217, 221 (7th Cir. 1977) (judge may not 
impose split sentence on defendant convicted of offense not punishable by more than six months merely by 
characterizing imprisonment as “special condition”); United States v. Polk, 556 F.2d 803, 804 (6th Cir.) 
(court may not condition defendant’s probation on surrender of his license to practice law), cert, denied, 
434 U.S. 862 (1977).

2275. United States v. Santarpio, 560 F.2d 448, 455 (1st Cir.) (probation condition valid if it bears 
reasonable relationship to treatment of accused and protection of public; condition that defendant pay 
attorney’s fees upheld), cert, denied, 434 U.S. 984 (1977); Porth v. Templar, 453 F.2d 330, 333-34 (10th 
Cir. 1971) (only limitation on judge’s discretion is that probation condition must reasonably relate to 
treatment of accused and protection of public; condition that defendant not advocate violation of internal 
revenue laws upheld).

2276. United States v. Consuelo-Gonzalez, 521 F.2d 259, 262 (9th Cir. 1975) (en banc) (dictum) 
(condition that required defendant to submit to search upon request by law enforcement officer valid if it 
authorized only reasonable searches when requested by probation officer); see United States v. Jeffers, 573 
F.2d 1074, 1075 (9th Cir. 1978) (per curiam) (condition that probation officer may search at “any time” 
too broad; search pursuant to condition upheld, however, because search reasonable and officer had reason 
to believe probationer violating probation conditions).

2277. United States v. Consuelo-Gonzalez, 521 F.2d 259, 262, 265-66 (9th Cir. 1975) (en banc) 
(condition requiring probationer to submit to search by any law enforcement officer invalid because not 
reasonably related to purpose of probation; searches must be conducted by probation officer).

2278. 560 F.2d 448 (1st Cir. 1977), cert, denied, 434 U.S. 984 (1977).
2279. Id. at 455-56.

The judge has discretion to make probation subject to any conditions that 
he deems proper,2274 as long as the conditions reasonably relate to the 
protection of the public and to the rehabilitation of the defendant.2275 If it 
serves these two objectives, even a condition that restricts an otherwise 
inviolable constitutional right may be upheld. For example, a condition may 
authorize probation officers to conduct a reasonable search and seizure of 
probationer’s person and property without obtaining a warrant or demon
strating probable cause.2276 A condition that infringes on a defendant’s 
constitutional rights, however, is subject to special scrutiny by reviewing 
courts to ensure that it reasonably relates to the protection of the public or to 
the rehabilitation of the defendant.2277 Thus, in United States v. Santarpio22™ 
the First Circuit indicated that an otherwise valid condition requiring a 
probationer to pay for his court-appointed attorney might constitute a 
violation of an indigent probationer’s sixth amendment right to counsel.2279

To determine the validity of a probation condition, the Ninth Circuit uses a 
balancing test. The court measures the extent to which the probationer might 
be allowed to enjoy the constitutional rights of ordinary citizens against the 
government’s need to limit those rights in light of the purposes of probation 
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and the need for effective law enforcement.2280 In United States v. Pierce22*1 
the Ninth Circuit upheld a condition compelling a probationer to disclose his 
financial position.2282 The condition was held to be valid because the 
probationer had pleaded guilty to and been convicted of concealment of 
property subject to taxation and because the required disclosure provided a 
means by which probation officers could readily detect similar criminal 
conduct in the future.2283 In the court’s view the probationer’s fifth amend
ment rights were adequately accommodated because he retained the right to 
object to any questions if the answer would expose him to further prosecution 
or if the questions exceeded the valid scope of the disclosure condition.2284

2280. United States v. Pierce, 561 F.2d 735, 739 (9th Cir. 1978), cert, denied, 435 U.S. 923 (1978); 
United States v. Consuelo-Gonzalez, 521 F.2d 259, 262 (9th Cir. 1975) (enbanc).

2281. 561 F.2d 735 (9th Cir.), cert, denied, 435 U.S. 923 (1978).
2282. Id. at 740-41.
2283. Id. at 739.
2284. Id. at 740.
2285. United States v. Dane, 570 F.2d 840, 843-44 (9th Cir. 1977).
2286. Id.
2287. Id. at 844 (dictum) (understanding that violation of law will lead to revocation important to 

probationer); cf. Deveny v. United States Bd. of Parole, 565 F.2d 875, 878 n.l (5th Cir. 1978) (per curiam) 
(parole may be revoked on basis of state robbery conviction even though parolee unaware of his federal 
parole status).

2288. United States v. Dane, 570 F.2d 840, 844 (9th Cir. 1977).
2289. Id.
2290. Id. In Dane the court found that the judge gave the defendant fair warning that he was forbidden 

to handle firearms when the judge admonished the defendant not to resume life as a mercenary. Id. The 
dissent criticized the majority’s failure to provide a clear fair warning standard. Id. at 847 (Goodwin, J., 
dissenting). The dissent pointed out that the two cases relied on by the majority involved revocation of 
probation for engaging in criminal activity, whereas Dane involved revocation for violation of a special 
condition. Id. at 846-47. The dissent further argued that the dialogue between the judge and the defendant 
was susceptible to varying interpretations and, therefore, that it did not constitute fair warning. Id. at 847.

2291. Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973) (for due process purposes, no relevant difference 
exists between revocation of parole and revocation of probation; probationer denied due process when state 
revoked his probation without conducting hearing); see Morrissey v. Brewer, 408 U.S. 471, 484 (1972) 
(minimum due process standard requires state to hold hearing before revoking parole). But cf. United 
States v. Carey, 565 F.2d 545, 547 (8th Cir. 1977) (per curiam) (extension of noncustodial supervision is 
sufficient deprivation of liberty to require hearing), cert, denied, 435 U.S. 953 (1978); 18 U.S.C. § 3651 
(1976) (court may change terms and conditions or extend probation without hearing).

2292. Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973).

The due process clause requires that the probationer be given notice of the 
conditions of his probation.2285 Notice is not required, however, if knowledge 
of the condition is imputed to the probationer.2286 For example, courts 
presume that the probationer knows that he may not violate any laws.2287 On 
the other hand, if a condition is not imputed, it is a special condition for which 
notice must be given.2288 Nevertheless, in United States v. Dane2289 the Ninth 
Circuit held that formal notice of a special condition is unnecessary if the 
judge has provided “fair warning” of the condition.2290

The Supreme Court has held that the due process requirements that apply 
to revocation of parole also apply to revocation of probation.2291 A probation
er is entitled to a preliminary hearing at which a court determines whether 
there is probable cause to believe that the probationer violated the conditions 
of probation.2292 If the court finds probable cause, it must conduct a formal 
revocation hearing at which it will decide whether the probationer violated 
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any conditions and, if so, whether he should be ordered to prison.2293 The 
probationer is also entitled to receive prior written notice of the alleged 
violations for which revocation is sought.2294 Nevertheless, such notice need 
not be given in cases in which the probationer has been convicted of a 
subsequent crime while on probation.2295 At both the preliminary and the 
formal hearing, the probationer may present evidence on his behalf and 
question Government witnesses, but the court may deny him the opportunity 
to cross-examine witnesses if the hearing officer finds specific good cause to 
deny that opportunity.2296 Although the due process clause clearly entitles a 
probationer to some procedural safeguards at his probation revocation 
hearing, whether he has the right to counsel at such a hearing must be 
determined on a case-by-case basis.2297

The standard of proof required to revoke probation is less stringent than 
that required to secure a criminal conviction: a court need only be “reasona
bly satisfied,” and need not find by a “preponderance of the evidence,” that a 
violation has occurred.2298 Thus, if the alleged violation is criminal conduct, 
the probationer need not be convicted of the crime in order for the court to 
revoke probation.2299 Nevertheless, only serious violations that demonstrate a 
lack of progress toward rehabilitation or that indicate imminent antisocial 
behavior justify revocation.2300

2293. Id. at 784.
2294. Id. at 786; see United States v. Reed, 573 F.2d 1020, 1023 (8th Cir. 1978) (if probationer not given 

notice of certain grounds for revocation before hearing, probation cannot be revoked on those grounds); 
United States v. Davila, 573 F.2d 986, 987-88 (7th Cir. 1978) (oral notice at preliminary hearing and 
written notice at final revocation hearing do not comport with explicit requirement that written notice be 
given before final hearing; order to show cause why probation should not be revoked is sufficient substitute 
for written notice).

2295. See Dorsey v. Maschmann, 571 F.2d 1002, 1003 (8th Cir. 1977) (per curiam) (probation properly 
revoked despite failure of warrant to specify exact condition violated when probationer convicted of two 
subsequent offenses committed while on probation; violations obvious and probationer could have asked 
probation officer for clarification before revocation).

2296. Gagnon v. Scarpelli, 411 U..S. 778, 786 (1973); cf. United States v. Smith, 571 F.2d 370, 373 (7th 
Cir. 1978) (admission of hearsay violates right to confrontation guaranteed at revocation hearing by 
Gagnon; error harmless, however, because other Government witnessses also identified probationer).

2297. Gagnon v. Scarpelli, 411 U.S. 778, 790-91 (1973) (remanded to district court for determination 
whether probationer entitled to counsel at his probation revocation hearing). A probationer has a special 
need for counsel if he makes a substantial assertion that he did not commit the alleged violations or that 
mitigating circumstances justify continuation of his probation. Id. In borderline situations the probation
er’s ability to communicate his defense should be decisive. Id.

If the hearing combines sentencing and revocation procedures, there is an absolute right to counsel 
because sentencing is a “critical stage” of the criminal proceeding. Mempa v. Rhay, 389 U.S. 128, 135-37 
(1967); accord. Loud v. Estelle, 556 F.2d 1326, 1330 (5th Cir. 1977) (absolute right to counsel in probation 
revocation proceedings only when sentence may be imposed).

2298. See United States v. Smith, 571 F.2d 370, 372 (7th Cir. 1978) (per curiam) (court permitted to 
revoke probation if reasonably satisfied that violation has occurred); United States v. Lustig, 555 F.2d 751, 
753 (9th Cir. 1977) (judge can revoke probation when reasonably satisfied that state or federal law has been 
violated), cert, denied, 434 U.S. 1045 (1978).

2299. See United States v. Smith, 571 F.2d 370, 372 (7th Cir. 1978) (per curiam) (later acquittal for 
offense committed while on probation does not bar use of that criminal conduct as basis for revoking 
probation); United States v. Granelli, 558 F.2d 1042, 1042 (1st Cir. 1977) (dismissal of complaints does not 
bar use of evidence of those crimes as basis for revocation of probation because reason for dismissals 
unrelated to probationer’s guilt or innocence).

2300. See United States v. Reed, 573 F.2d 1020, 1024-25 (8th Cir. 1978) (probation should only be
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Once probation has been revoked, the nature of the sentence imposed 
depends on whether the judge suspended imposition or execution of the 
original sentence. If sentence was imposed but its execution suspended, the 
court may impose only a term of imprisonment less than or equal to the 
original sentence; if imposition of the sentence was suspended, the court may 
impose any sentence that could have been imposed initially.* 2301 Moreover, 
unlike a parolee,2302 a probationer is not entitled to credit the time spent on 
probation against his sentence.2303

revoked if offender demonstrates inability to avoid antisocial behavior; mere technical violations such as 
failure to report, failure to give notice of change of address, and failure to find job do not warrant automatic 
revocation).

2301. United States v. Howard, 566 F.2d 535, 536 (5th Cir. 1978) (per curiam) (upon revocation of 
probation, if imposition of sentence suspended, defendant may be subjected to any sentence that could have 
been imposed originally); United States v. Bynoe, 562 F.2d 126, 129 (1st Cir. 1977) (dictum) (if imposition 
of sentence suspended, court may impose any sentence it might have imposed originally after probation 
revoked; if sentence imposed but execution suspended, sentence may not be increased after probation 
revoked); 18 U.S.C. § 3653 (1976).

2302. See 28 C.F.R. § 2.52(c) (1977) (parolee receives credit for time spent on parole unless he 
intentionally evaded Commission orders or committed criminal offense punishable by term of imprison
ment while on parole).

2303. See United States v. Shead, 568 F.2d 678, 684 (10th Cir. 1978) (refusal to credit time spent on 
probation to probationer’s sentence does not violate equal protection or due process); Mauney v. Garrison, 
558 F.2d 214, 215 (4th Cir. 1977) (per curiam) (court may order probationer to serve his full suspended 
sentence even though his probation revoked four years and three months after it was granted).
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V. Review Proceedings

NEW TRIAL

Rule 33 of the Federal Rules of Criminal Procedure permits a district court 
to grant a motion for a new trial if it is made within seven days after the 
verdict.2304 A new trial motion based on newly discovered evidence, however, 
may be granted if made before a district court within two years of final 
judgment.2305 The ruling on a motion for a new trial is within the discretion of 
the trial judge and will be reversed only for an abuse of discretion.2306

In order to obtain a new trial on the basis of newly discovered evidence, the 
defendant must show that (1) the evidence was discovered after trial; (2) the 
failure to obtain the evidence was not a result of defendant’s lack of due 
diligence; (3) the evidence was material to the issues; and (4) the evidence was 
not merely cumulative or impeaching.2307 Furthermore, the defendant must 
demonstrate that the new evidence would affect the outcome of a new trial to

2304. Fed. R. Crim. P. 33. The rule also permits the court to extend the time for the motion if it is first 
made within the seven-day period. Id.

2305. Id.; see United States v. Reese, 561 F.2d 894, 902 (D.C. Cir. 1977) (new trial motion made more 
than seven days after verdict may be granted only on basis of newly discovered evidence). If an appeal is 
already pending, a party wishing to move for a new trial should first file the motion in the trial court. If that 
court is inclined to grant the motion, it may certify that fact and the court of appeals will then entertain a 
motion for remand to allow the district court to order a new trial. United States v. Phillips, 558 F.2d 363, 
363 (6th Cir. 1977) (per curiam).

2306. United States v. Johnson, 565 F.2d 179, 183 (1st Cir. 1977), cert, denied, 434 U.S. 1075 (1978); 
United States v. Hagerty, 561 F.2d 1197, 1200 (5th Cir. 1977) (per curiam); United States v. Reese, 561 
F.2d 894, 902 (D.C. Cir. 1977); United States v. Plum, 558 F.2d 568, 576 (10th Cir. 1977). In In re United 
States, 565 F.2d 173 (1st Cir. 1977), the court held that the trial court had no power to order a new trial 
because it was “clear and indisputable” that the standards for granting a new trial based on newly 
discovered evidence had not been met. Id. at 177-78; see text accompanying note 2307 infra.

2307. In re United States, 565 F.2d 173, 176 (1st Cir. 1977) (defendant produced agreement he signed 
four years earlier that showed he actually owned stock he allegedly falsely claimed to own in report to SEC; 
no new trial because defendant clearly knew of document before trial, evidence merely cumulative and 
impeaching, defendant failed to show likelihood that outcome would have differed, and defendant had 
made tactical decision not to look for document earlier); United States v. Hagerty, 561 F.2d 1197, 1200 
(5th Cir. 1977) (per curiam) (defendant convicted of drawing out-of-state bank drafts without authoriza
tion produced evidence purporting to identify drawees of drafts to contradict drawee’s testimony that draft 
unauthorized; no new trial because no showing that existence of evidence unknown at time of trial, new 
evidence merely cumulative or impeaching and would not have resulted in acquittal, and defendant made 
no showing of due diligence); United States v. Reese, 561 F.2d 894, 902 (D.C. Cir. 1977) (defendant 
claimed that witness had claimed fifth amendment privilege and refused to testify for defendant in trial 
because of threats by prosecutors; no new trial because no showing that witness’ testimony would probably 
have produced acquittal, that information discovered since trial, or that defendant exercised due diligence); 
United States v. Plum, 558 F.2d 568, 576 (10th Cir. 1977) (no new trial because court did not believe one 
new witness and the other was available at time of trial); United States v. VanMaanen, 547 F.2d 50, 52 (8th 
Cir. 1976) (defendant produced newly discovered evidence that false police report was used to establish 
probable cause for search of truck containing stolen meat; no new trial because independent evidence 
sufficient to establish probable cause so evidence seized in search would not be suppressed in new trial). 
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some degree of certainty, though the circuits differ on how certain such an 
effect must be to mandate reversal.2308 The majority of circuits will reverse 
only if the new evidence would probably result in an acquittal.2309

2308. See cases cited at note 2307 supra.
2309. See United States v. Street, 570 F.2d 1, 2-3 (1st Cir. 1977) (newly discovered evidence consisted of 

testimony of codefendants who refused to testify at trial for fifth amendment reasons; although evidence 
may have met other requirements, no new trial because new evidence would not probably result in 
acquittal); United States v. Hagerty, 561 F.2d 1197, 1200 (5th Cir. 1977) (per curiam) (no new trial because 
new evidence merely impeaching and would not probably result in acquittal); United States v. Mackin, 561 
F.2d 958, 961 (D.C. Cir.) (same), cert, denied, 435 U.S. 959 (1977); United States v. Plum, 558 F.2d 568, 
576 (10th Cir. 1977) (same); United States v. VanMaanen, 547 F.2d 50, 52 (8th Cir. 1976) (no new trial 
because newly discovered evidence not sufficient to provide basis for suppressing evidence seized in search; 
if evidence were suppressed, new trial would have been ordered because would probably result in acquittal).

2310. 24 F.2d 82 (7th Cir. 1928).
2311. Id. at 87 (no new trial because witness’ recantation probably false).
2312. United States v. Street, 570 F.2d 1, 4 (1st Cir. 1977) (defendant did not allege witness perjury; 

Larrison standard not explicitly accepted but in any event not applicable when no proof of false swearing); 
United States v. Mackin, 561 F.2d 958, 963 (D.C. Cir.) (court did not believe witness’ recantation, terming 
it “uncorroborated and incredible hearsay”), cert, denied, 435 U.S. 959 (1977). See generally 8A Moore’S 
Federal Practice 33.05, 33.06 (2d ed. 1976).

2313. United States v. Butler, 567 F.2d 885, 889 (9th Cir. 1978) (prosecution witness falsely denied that 
promises had been made to induce his testimony; new trial granted because nondisclosure might have 
affected jury’s assessment of his credibility).

2314. United States v. Selva, 559 F.2d 1303, 1305 (5th Cir. 1977).
2315. Id.
2316. Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 (1943); see Jago v. United States Dist. Court, 

570 F.2d 618, 619 (6th Cir. 1978) (Government sought writ of mandamus to order district court judge to 
revoke bail granted to petitioner pending appeal of favorable habeas corpus ruling); Virgin Islands v. 
Testamark, 570 F.2d 482, 484 (3d Cir. 1978) (Government sought writ of mandamus to compel lower court 
to apply habitual offender sentencing provisions; mandamus inappropriate because lower court’s refusal to 

A more lenient test, to be applied when the newly discovered evidence 
shows perjury, was first proposed in 1928 in Larrison v. United States.2™ 
Under this test a new trial may be ordered if the court is reasonably satisfied 
that the witness’ testimony was false and that without the false testimony the 
jury might have reached a different conclusion.2311 Two circuits this term 
considered the Larrison standard but found it unnecessary to decide whether 
to adopt it because the defendant failed to meet even this more lenient test.2312 
The Ninth Circuit has moved beyond the Larrison test and ruled that a new 
trial is necessary if the false testimony might reasonably have affected the 
jury’s judgment on some material point, even without a finding that it might 
have affected the verdict.2313

This term the Fifth Circuit held that a new trial will be ordered if no 
transcript was made for a significant portion of the trial and the defendant has 
new counsel on appeal.2314 Because the new attorney has no personal 
knowledge of the trial proceedings, denial of a new trial under these 
circumstances would render the defendant’s right to an appeal illusory.2315

MANDAMUS

Courts of appeals have traditionally used writs of mandamus to confine a 
lower court to the legal exercise of its prescribed powers or to compel a lower 
court to exercise its authority when legally required to do so.2316 Although the 
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All Writs Act2317 empowers the federal courts to issue these writs, only 
exceptional circumstances justify invocation of mandamus power.2318 If a 
lower court is acting within its sphere of authority, mandamus relief is 
inappropriate to correct mere errors in its ruling.2319 Courts have found 
exceptional circumstances with respect to questions of unusual importance in 
which appeal is necessary for the economical and efficient administration of 
justice,2320 for important issues of first impression,2321 and for cases involving 
legitimate interests that would otherwise escape review.2322 The writ of 
mandamus may not be used, however, to permit a Government appeal not 
otherwise allowable under the Criminal Appeals Act.2323

apply statute was based on late filing of notice and court’s judgment that statute was unconstitutional). See 
generally 9 Moore’s Federal Practice U 110.26 (2d ed. 1976).

2317. 28 U.S.C. § 1651 (1976). The All Writs Act authorizes the Supreme Court and all courts 
established by Congress to issue writs “in aid of their respective jurisdictions.” Id. § 1651(a).

2318. Will v. United States, 389 U.S. 90, 104 (1967).
2319. Virgin Islands v. Testamark, 570 F.2d 482, 484 (3d Cir. 1978) (even if based on erroneous ruling, 

refusal to apply habitual offender statute was within court’s sphere of authority; mandamus inappropriate 
because lower court’s refusal to apply statute was based on late filing of notice and on court’s judgment that 
statute was unconstitutional); see Jago v. United States Dist. Court, 570 F.2d 618, 619 (5th Cir. 1978) 
(Government unsuccessfully sought writ of mandamus to order district court judge to revoke petitioner’s 
release on bail pending appeal of favorable habeas corpus ruling).

2320. In re April 1977 Grand Jury Subpoenas, 573 F.2d 936, 940-41 (6th Cir. 1978) (district court 
denied petitioner’s application for protective order to prevent IRS attorney from acting as special U.S. 
Attorney before grand jury; even if ruling not appealable, mandamus appropriate because egregious waste 
of time and money in continuing grand jury investigation and conducting trial if indictment returned), 
rev'd en banc, 41 U.S.L.W. 1050 (Oct. 3, 1978).

2321. Id. at 941.
2322. In re United States, 565 F.2d 173, 178 (1st Cir. 1977) (grant of new trial not appealable by 

Government; mandamus granted because if reviewed only after retrial, Government’s interest in having 
jury verdict stand could not be vindicated).

2323. 18 U.S.C. § 3731 (1976); see United States v. Payner, 572 F.2d 144, 146 (6th Cir. 1978) (§ 3731 
permits Government to appeal suppression orders only if made before trial; limitation cannot be 
circumvented by use of mandamus); cf. In re United States, 565 F.2d 173, 179 (1st Cir. 1977) (mandamus 
may be used to vacate new trial order; § 3731 does not limit Government appeals of new trial orders).

2324. 28 U.S.C. § 1291 (1976). Except when a direct appeal to the Supreme Court is available, the courts 
of appeals have jurisdiction over appeals from all district court actions adjudged to be final orders. See 
Blevins v. Ford, 572 F.2d 1336, 1338 (9th Cir. 1978) (dismissal of complaint is final judgment if no 
reasonable amendment could save complaint or if district court dismisses complaint with prejudice); 
Washington v. United States, 571 F.2d 1348, 1349 (5th Cir. 1978) (per curiam) (magistrate’s order not final 
judgment because district court judge did not refer matter to magistrate or review his findings); Pabst 
Brewing Co. v. Brewery Workers Local 77, 555 F.2d 146, 149 (7th Cir. 1977) (although finding of criminal 
contempt is final order, finding of civil contempt ordinarily is not and therefore not appealable); United 
States v. Mendoza, 554 F.2d 758, 759 (5th Cir. 1977) (per curiam) (denial of hearing on motion to 
withdraw guilty plea not final judgment).

2325. The courts of appeals may review certain interlocutory orders concerning injunctions, receivor- 
ships, and cases in admiralty and patent infringement. 28 U.S.C. § 1292(a) (1976). In addition, at the 

APPEAL

Jurisdiction. Under 28 U.S.C. § 1291 a defendant may appeal to the
federal courts of appeals any final decision of the district court.2324 In 
addition, 28 U.S.C. § 1292 provides for appeals of some interlocutory 
orders.2325 In interpreting the final order requirement of section 1291, courts 
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consider the congressional policy against piecemeal disposition of a single 
controversy,2326 but give finality a practical rather than a technical construc
tion.2327 The practical interpretation of the finality requirement originated in 
Cohen v. Beneficial Industrial Loan Corp.2328 and authorizes appeals of 
interlocutory orders that are collateral to the main cause and that are the final 
determinations of rights too important to be denied immediate review.2329

written request of a district court judge, a court of appeals may review an interlocutory order if it involves a 
“controlling question of law as to which there is substantial ground for difference of opinion” and 
immediate review may “materially advance the ultimate termination of the litigation.” Id. § 1292(b). Other 
interlocutory orders are not appealable.

2326. See, e.g., Coopers & Lybrand v. Livesay, 98 S. Ct. 2454, 2462 & n.30 (1978) (district court order 
decertifying class action not appealable; finality requirement reflects legislative judgment that piecemeal 
review causes debilitating effect on judicial administration); Cobbledick v. United States, 309 U.S. 323, 
324-25 (1940) (no right to appeal denial of motion to quash subpoena duces tecum requiring production of 
documents and appearance before grand jury; judicial administration must not be arrested by permitting 
review of component elements of unified cause).

2327. Gillespie v. United States, 379 U.S. 148, 152 (1964); see id. (Court authorized review of marginally 
final order in civil case because appeal raised issues of national significance and because review of order 
consistent with congressional goals in implementing § 1292(b)).

2328. 337 U.S. 541 (1949).
2329. Id. at 546; see In re 1975-2 Grand Jury Investigation of Associated Milk Producers, Inc., 566 F.2d 

1293, 1299 (5th Cir. 1978) (court ordered transfer of inventory of grand jury materials to another district 
court for in camera inspection to determine if materials would be useful in related civil proceeding; no 
appeal because disclosure could be contested in civil proceeding and deferred review thus would not 
prejudice appellant’s rights), cert, denied, 98 S. Ct. 3092 (1978).

2330. This construction arises from the view that the disruptive effects of judicial review are inimical to 
the effective and fair administration of justice. DiBella v. United States, 369 U.S. 121, 126 (1972); see 
United States v. MacDonald, 435 U.S. 850, 853-54, 861-62 (1978) (speedy trial right “one of the principal 
reasons” for strict adherence to finality doctrine in criminal cases); Abney v. United States, 431 U.S. 651, 
663 (1977) (dictum) (adherence to rule of finality particularly strict in criminal prosecutions); Cobbledick 
v. United States, 309 U.S. 323, 324 (1940) (finality rule avoids harassment and costs of separate appeals, 
which inhibit efficiency of judicial system).

2331. 431 U.S. 651 (1977).
2332. Id. at 662.
2333. Id. at 659-60; see Comment, Interlocutory Appeals in Criminal Cases: An Open But Closely 

Guarded Door, 66 Geo. L. J. 1163, 1168-70 (1978). Another application of the collateral order doctrine to 
permit appeals in criminal proceedings is for orders directed against third parties if the appellant’s rights 
can be protected only if the third party is willing to risk contempt by disobeying the order. See Perlman v. 
United States, 247 U.S. 7, 12 (1917) (allowing appeal of interlocutory order directing court clerk to give to 
U.S. Attorney exhibits filed by appellant in earlier civil litigation; without review, appellant would be 
“powerless to avert the mischief of the order”); In re Grand Jury Proceedings (Cianfrani), 563 F.2d 577, 
580 (3d. Cir. 1977) (allowing appeal by state senator and chief clerk of order compelling committee 
employees to produce legislative documents); Velsicol Chem. Corp. v. Parsons, 561 F.2d 671, 674 (7th Cir. 
1977) (allowing appeal of order compelling appellant corporation’s attorney to produce documents and 
testify before grand jury), cert, denied, 435 U.S. 942 (1978).

Although courts have traditionally construed the final order requirement 
more narrowly in criminal proceedings,2330 last Term the Supreme Court in 
Abney v. United States2331 applied the Cohen collateral order doctrine in 
holding that the denial of a motion to dismiss on double jeopardy grounds is 
appealable.2332 Because the fifth amendment protection against double jeop
ardy protects against the inconvenience, expense, and ignominy of undergo
ing a second trial, it is a right that would be lost if review were delayed until 
final judgment.2333 This Term the Court refused to extend Abney to speedy



1978] Project: Criminal Procedure 625

trial claims, holding in United States v. MacDonald2ii4 that the special 
circumstances justifying interlocutory appeal in Abney were not present, that 
the sixth amendment right would be adequately protected by review after 
final judgment, and that the issues involved in such a claim are not collateral 
to but are in fact interwoven with the issues to be addressed at trial.2334 2335 In 
particular, pretrial review is inappropriate because a key element of the 
speedy trial determination is the extent to which delay has prejudiced the 
defense at trial, and that determination cannot be made until the facts are 
developed at trial.2336

2334. 435 U.S. 850 (1978).
2335. Id. at 860-61.
2336. Id. at 858-59.
2337. Fed. R. App. P. 4(a).
2338. Fed. R. App. P. 4(b). In United States v. Gibson the district court had granted a motion to appeal 

in forma pauperis that was not filed within the 10-day period but was filed within the 30-day extension 
period. The Eighth Circuit found that the district court had thereby made an implied finding of excusable 
neglect, and it allowed the subsequent appeal. 568 F.2d 111, 112 (8th Cir. 1978) (per curiam).

A notice of appeal filed after the 10-day period but before the additional 30 days has expired may be 
remanded to allow the district court to determine whether there was excusable neglect. See United States v. 
Shillingford, 568 F.2d 1106, 1107 (5th Cir. 1978) (per curiam); United States v. Umfress, 562 F.2d 359, 360 
(5th Cir. 1977) (per curiam).

2339. Fed. R. App. P. 4(a).
2340. United States v. Jones, 567 F.2d 965, 966 (10th Cir. 1977) (per curiam) (dictum) (appeal not 

allowed when filed 61 days after order because maximum period for filing criminal appeals, with extension 
for excusable neglect, is 40 days).

2341. Browder v. Director, Dep’t of Corrections, 434 U.S. 257, 269-70 (1978) (Federal Rules of Civil 
Procedure apply in habeas proceedings only in instances in which habeas statute does not itself set forth 
procedure to be followed; habeas statute does not, however, prescribe postjudgment procedures).

2342. Fed. R. App. P. 4(a). The 30-day appeal period will then run from the date of final dispostion of 
the 52(b) or 59(e) motion. Id.

2343. Browder v. Director, Dep’t of Corrections, 434 U.S. 257, 264-65 (1978); see Fed. R. Civ. P. 52(b), 
59(e).

2344. Browder v. Director, Dep’t of Corrections, 434 U.S. 257, 263 n.7 (1978).

In addition to the substantive statutory prerequisites to establishing 
appellate jurisdiction, the appellant must comply with certain procedural 
rules. In particular, a defendant in a criminal case must file an appeal within 
ten days after the entry of the judgment or order being appealed.2337 This ten- 
day appeal period may, however, be extended by an additional thirty days 
upon a showing of excusable neglect.2338 Although the civil appeal period is 
thirty days,2339 this term the Tenth Circuit stated that criminal, not civil, 
deadline rules apply to an appeal by a surety of a judgment on the forfeiture of 
a bail bond.2340 On the other hand, civil deadline rules apply with respect to 
motions for postjudgment relief in habeas corpus proceedings.2341 Thus, the 
appeal period is tolled in habeas actions by motions under Federal Rules of 
Civil Procedure 52(b) and 59(e), which provide for amendment of findings 
and alteration or amendment of judgments.2342 In order to have this effect, 
however, such motions must be made within ten days of entry of judgment, as 
prescribed in the rules.2343 Although there is no time requirement for filing a 
rule 60(b) motion for amendment of judgment for reasons such as mistake, 
inadvertence, excusable neglect, or newly discovered evidence, such a motion 
does not extend the ten-day appeal period.2344 Moreover, an appeal from a 



626 The Georgetown Law Journal [Vol. 67:317

denial of a rule 60(b) motion cannot trigger a review of the underlying 
judgment.2345

Once a court of appeals has established jurisdiction over the defendant, it 
still may decline to review the validity of convictions under one or more 
counts of an indictment if the sentences imposed for the questioned convic
tions are to be served concurrently with sentences for valid convictions.2346 
This “concurrent sentence doctrine” is not, however, a jurisdictional bar; it 
operates at the discretion of the court2347 and should not be applied if the 
defendant might suffer substantial prejudice or a substantial risk of adverse 
collateral consequences from an invalid but unreversed conviction.2348 More
over, the doctrine may not be applied if the court of appeals cannot determine 
for which counts of the indictment the particular sentences were imposed. For 
example, in United States v. Ruffin2244 the Second Circuit reviewed a sentence 
of concurrent three-year terms on each of three counts and a fine that was not 
clearly attributable to any particular count or counts. The court was 
compelled to review each of the convictions because a reversal of any one of 
them might necessitate a reduction in the fine.2350

2345. Id.; Hayward v. Britt, 572 F.2d 1324, 1325 (9th Cir. 1978) (per curiam).
2346. E.g., United States v. Flickinger, 573 F.2d 1349, 1360 (9th Cir. 1978) (after extensive review of 

evidence, court found first count unassailable and declined to consider sufficiency of evidence for 
remaining two counts), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); United States v. Martinez, 573 
F.2d 529, 532 (8th Cir. 1978) (conviction on three counts of narcotics violations upheld; court declined to 
reach search and seizure question on fourth count); United States v. Craig, 573 F.2d 455, 496 (7th Cir. 
1977) (doctrine applied to avoid review of alleged error in clerk’s misreading of verdict form), cert, denied, 
47 U.S.L.W. 3221 (U.S. Oct. 2, 1978); United States v. Edwards, 568 F.2d 68, 72 & n.4 (8th Cir. 1977) 
(doctrine applied to bar review of counts in which imposition of sentence suspended); United States v. 
Deaton, 563 F.2d 777, 778 (5th Cir. 1977) (per curiam) (50-year sentences for convictions on substantive 
offenses affirmed; no need to review concurrent conspiracy sentences of five years), cert, denied, 435 U.S. 
917 (1978); United States v. Carvin, 555 F.2d 1303, 1305 (5th Cir.) (doctrine invoked to avoid review of 
multiple sentences from single act), cert, denied, 434 U.S. 971 (1977).

2347. Benton v. Maryland, 395 U.S. 784, 787-91 (1969); United States v. Ruffin, 575 F.2d 346, 361 (2d 
Cir. 1978) (dictum); United States v. Tidwell, 559 F.2d 262, 267 (5th Cir. 1977), cert, denied, 435 U.S. 942 
(1978).

2348. Compare United States v. Lampley, 573 F.2d 783, 789 n.8 (3d Cir. 1978) (concurrent probation 
terms on felony convictions reviewed because of collateral consequences of probation violations) and 
United States v. Tenorio, 565 F.2d 943, 944 (5th Cir. 1978) (doctrine not applied when possibility that 
hearsay evidence admitted on conspiracy count may have affected conviction on substantive count) and 
United States v. Moynagh, 566 F.2d 799, 802 n.3 (1st Cir. 1977) (doctrine not applied when consequences 
of unreviewed conviction conceivably could be of detriment to defendant in future), cert, denied, 435 U.S. 
917 (1978) and United States v. Holder, 560 F.2d 953, 955-58 (8th Cir. 1977) (doctrine not applied when 
convictions for multiple offenses committed over period of time increases severity rating and salient factor 
score under United States Parole Commission guidelines) with United States v. Martinez, 573 F.2d 529, 
532, 534 (8th Cir. 1978) (concurrent sentence doctrine applied because defendant unlikely to suffer adverse 
consequences; court suggests that Parole Commission give no weight to unreviewed conviction in 
determining parole eligibility) and United States v. Oropeza, 564 F.2d 316, 322-23 & n.3 (9th Cir. 1977) 
(doctrine applied to concurrent sentences, but not to consecutive sentences), cert, denied, 434 U.S. 1080 
(1978) and Vanetzian v. Hall, 562 F.2d 88, 90-91 (1st Cir. 1977) (per curiam) (doctrine invoked in habeas 
corpus case when unreviewed convictions would not harm defendant under applicable state law). But see 
United States v. Lampley, 573 F.2d 783, 790-91 (3d Cir. 1978) (Gibbons, J., dissenting) (doctrine should 
not be applied to bar review of petty offense convictions; defendant always has standing to challenge on 
appeal the validity of any conviction).

2349. 575 F.2d 346 (2d Cir. 1978).
2350. Id. at 361.
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Jurisdiction over Government appeals arises exclusively under the provi
sions of the Criminal Appeals Act.2351 Athough the Act was intended to 
remove all statutory barriers to Government appeals in criminal cases,2352 the 
Government’s power to appeal is severly limited by the double jeopardy 
clause.2353 Because a defendant may not be retried after an acquittal, the 
Government may not appeal even if the legal rulings underlying the acquittal 
were erroneous.2354 An appeal may be taken, however, if the defendant was 
acquitted by the judge after a jury verdict of guilty, because a successful 
appeal will result only in reinstatement of the jury verdict.2355 Similarly, if the 
defendant requests and the district court grants a new trial after a guilty 
verdict, the Government may appeal a postverdict order dismissing parts of 
the indictment for purposes of the new trial.2356

2351. The Act provides:

In a criminal case an appeal by the United States shall lie to a court of appeals from a decision, 
judgment, or order of a district court dismissing an indictment or information as to any one or 
more counts, except that no appeal shall lie where the double jeopardy clause of the United 
States Constitution prohibits further prosecution.
An appeal by the United States shall lie to a court of appeals from a decision or order of a 
district court suppressing or excluding evidence or requiring the return of seized property in a 
criminal proceeding, not made after the defendant has been put in jeopardy and before the 
verdict or finding on an indictment or information if the United States attorney certifies to the 
District Court that the appeal is not taken for purpose of delay and that the evidence is a 
substantial proof of a fact material in the proceeding ....

18 U.S.C. § 3731 (1976).
2352. United States v. Wilson, 420 U.S. 332, 337 (1975).
2353. Id.; 18 U.S.C. § 3731, quoted at note 2351supra; see notes 1342-61 supra and accompanying text 

(discussion of double jeopardy bar to appeal).
2354. Sanabria v. United States, 98 S. Ct. 2170, 2181 (1978) (district court made erroneous evidentiary 

ruling that led to acquittal for insufficient evidence; judgment of acquittal, however erroneous, bars further 
prosecution and hence appellate review of trial court’s error).

2355. United States v. Burroughs, 564 F.2d 1111, 1118 (4th Cir. 1977) (after jury verdict, judge ruled 
that evidence of state action was required to establish constitutionality of statute and granted acquittal 
because no such evidence presented; appeal allowed); United States v. Calloway, 562 F.2d 615, 617 (10th 
Cir. 1977) (after jury verdict of guilty, judge granted acquittal on grounds of insufficient evidence; appeal 
allowed); United States v. Allison, 555 F.2d 1385, 1387 (7th Cir. 1977) (same).

2356. United States v. Alberti, 568 F.2d 617, 621 (2d Cir. 1977) (successful appeal will not place 
defendant in double jeopardy because new trial already ordered at defendant’s request).

2357. United States v. Payner, 572 F.2d 144, 145 (6th Cir. 1978); see 18 U.S.C. § 3731 (1976), quoted at 
note 2351 supra. In Payner the district court heard the defendant’s motion to suppress, tried the merits of 
the case concurrently—at the agreement of the parties—and granted the motion to suppress only after all 
the evidence was heard. The Sixth Circuit noted that the express language of section 3731 bars an appeal by 
the Government unless the trial court holds a hearing and issues its order on the suppression motion before 
the trial on the merits. 572 F.2d at 146.

2358. 18 U.S.C. § 3731 (1976), quoted at note 2351 supra.

The Government may also appeal certain pretrial orders and dismissals, 
including pretrial orders excluding evidence2357 and dismissals of one or more 
counts of an indictment, unless prohibited by the double jeopardy clause.2358 
The First and Second Circuits have held that the Criminal Appeals Act also 
permits appeal of the dismissal of one part of a single count of an 
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indictment.2359 This Term in Sanabria v. United States2360 the Supreme Court 
noted its agreement with this view,236i although it decided the case on other 
grounds.2362

Preservation of Rights. A defendant generally waives review if he fails
to object to an alleged error at trial.2363 Thus, in order to preserve the right to 
appellate review of a ruling that admits or excludes evidence, a timely 
objection normally must be made and the objection must state the specific 
grounds on which it is based.2364 Similiarly, rule 30 of the Federal Rules of 
Criminal Procedure requires that an objection to jury instructions state 
distinctly the matter objected to and the grounds for the objection.2365 The

2359. United States v. Alberti, 568 F.2d 617, 621 (2d Cir. 1977) (“count” interpreted to mean any 
discrete basis for imposition of criminal liability contained in indictment; Government may appeal district 
court’s dismissal of portions of perjury count for insufficient evidence); United States v. Sanabria, 548 F.2d 
1, 5 (1st Cir. 1976) (§ 3731 allows appeal of dismissal of part of single count indictment), rev'd on other 
grounds, 98 S. Ct. 2170 (1978).

2360. 98 S. Ct. 2170 (1978).
2361. Id. at 2181 n.23 (dictum).
2362. The defendant was tried under a single count indictment that charged both numbers betting and 

horse betting violations. The trial court erroneously excluded evidence on numbers betting and then 
acquitted the defendant on grounds of insufficient evidence. The court of appeals interpreted this as 
dismissal of the numbers betting charge and found jurisdiciton over the appeal under section 3731. Id. at 
2177. The Supreme Court, in dictum, agreed that section 3731 created jurisdiction over an appeal of 
dismissal of one part of a single count, but found that the district court had not in fact dismissed any 
charges. Instead, the Court held that the defendant had been charged with, and acquitted of, the single 
offense of engaging in an illegal gambling business, and the double jeopardy clause barred further 
prosecution on either of the components originally contained in the indictment. Id. at 2180-81, 2181 n.23. 
In a concurring opinion, Justice Stevens agreed with the disposition of the case, but vigorously disputed the 
Court’s interpretation of section 3731. Id. at 2186-87 (Stevens, J., concurring).

2363. See Fed. R. Evid. 103(a)(1) (objection to evidence must be presented at trial); Fed. R. Crim. P. 
12(b) (objections relating to defects in indictment must be raised before trial); Fed. R. Crim. P. 12(f) 
(failure to raise defense or objection that must be raised prior to trial constitutes waiver); Fed. R. Crim. P. 
30 (objections relating to jury instructions must be raised before jury retires to consider verdict).

This term in United States v. Jackson the Seventh Circuit emphasized the importance of establishing a 
record of any objections the defendant wishes to preserve for appeal. 572 F.2d 636, 642 (7th Cir. 1978). 
During the prosecutor’s opening statement defense counsel objected to references to the defendant’s flight 
to avoid arrest, but the judge deferred ruling on the issue. Defense counsel objected again when the 
arresting officer began to testify concerning the day of the arrest, but explained his objection at an 
unrecorded side bar conference. No further objection was made when the agent described the defendant’s 
flight. The court of appeals found counsel’s action insufficient to preserve the issue for appeal. Id. The 
court went on to find, however, that admission of the agent’s testimony was plain error, and thus reversal 
did not depend on preservation of right by objection. Id. ; see notes 2371, 2390-98 infra and accompanying 
text.

2364. Fed. R. Evid. 103(a)(1); see United States v. Ruffin, 575 F.2d 346, 355 (2d Cir. 1978) (defendant 
objected to admission of evidence at trial on grounds of relevancy; on appeal defendant barred from 
arguing that evidence inadmissible because hearsay); United States v. Rowe, 565 F.2d 635, 637 (10th Cir. 
1977) (pro se defendant objected generally to admission of taped conversations at trial; on appeal, defendant 
barred from arguing specific ground that tapes inadmissible because contained evidence of prior criminal 
acts).

2365. Fed. R. Crim. P. 30; see United States v. Jackson, 569 F.2d 1003, 1008-09 (7th Cir. 1978) (fact 
that defense counsel twice tendered proposed jury instructions that were rejected by trial judge insufficient 
to satisfy rule 30 requirement that objections be stated distinctly); United States v. Pincione, 565 F.2d 404, 
405 (6th Cir. 1977) (per curiam) (in general objection, counsel stated that he incorporated specific objection 
made by codefendant’s counsel; error preserved for appeal); Chatman v. United States, 557 F.2d 147, 148 
(8th Cir.) (per curiam) (defense counsel failed to state ground for objecting to court’s refusal of his 
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rule also requires that the trial judge give counsel an opportunity to object to 
jury instructions out of the hearing of the jury before the jury retires to 
consider its verdict.* 2366 If the trial judge fails to provide such an opportunity 
to object, the appellate court will consider the alleged errors.2367

proposed instruction; error not preserved for review), cert, denied, 434 U.S. 863 (1977).
2366. Fed. R. Crim. P. 30.
2367. United States v. Nerone, 563 F.2d 836, 848 (7th Cir. 1977) (court held informal instructions 

conference prior to argument but refused to entertain formal objections until after jury began deliberations; 
objections therefore reviewed on appeal), cert, denied, 435 U.S. 951 (1978).

2368. Wright v. Smith, 569 F.2d 1188, 1192 (2d Cir. 1978) (counsel requested alibi instruction without 
submitting suggested text, then sought and obtained clarifying instruction but made no further objections 
to alert judge to remaining flaw raised on appeal; further objection required to justify release in habeas 
corpus action).

2369. Cf. United States v. Jackson, 572 F.2d 636, 642 (7th Cir. 1978) (defense counsel failed to make 
initial objection on record and thus failed to provide court with basis for deciding whether subsequent 
objections would have been futile).

2370. See Fed. R. Crim. P. 52(b); 3 Wright, supra note 1, § 851. A court may avoid deciding whether 
the trial court’s action was error by finding that the action was, in any event, harmless. See, e.g., United 
States v. Bynum, 566 F.2d 914, 919, 926 (Sth Cir. 1978) (judge criticized pro se defendant for making 
statements rather than asking questions during cross-examination of prosecution witness and observed that 
defendant could testify later if he chose; even if judge impermissibly commented on defendant’s failure to 
testify, action was harmless beyond reasonable doubt); Twyman v. Oklahoma, 560 F.2d 422, 423 (10th Cir. 
1977) (per curiam) (prosecution elicited testimony about prior conviction defendant claimed was obtained 
without assistance of counsel; even if defendant’s allegations were true, admission of evidence harmless 
beyond reasonable doubt), cert, denied, 434 U.S. 1071 (1978); United States v. Marshall, 557 F.2d 527, 531 
(5th Cir. 1977) (in prosecution for tax fraud, Government omitted $800 gift from computation of 
defendant’s income; even if error, action was harmless given evidence of substantial underreporting of 
other income); United States v. Mitchell, 556 F.2d 371, 379 (6th Cir.) (prosecution witness volunteered 
testimony about gun defendant claimed was unlawfully seized; even if evidence should have been 
suppressed, admission was harmless beyond reasonable doubt), cert, denied, 434 U.S. 925 (1977); United 
States v. Montanez, 554 F.2d 696, 697 (5th Cir. 1977) (per curiam) (defendant committed armed robbery 
before, but was convicted after, imposition of probation on marijuana charge; even if judge’s consideration 
of conviction in probation revocation hearing was error, action was harmless).

2371. Fed. R. Crim. P. 52(b); see notes 2390-98 infra and accompanying text.
2372. See Chapman v. California, 386 U.S. 18, 22-24 (1967) (expressly limiting discussion to 

constitutional error); United States v. Valle-Valdez, 554 F.2d 911, 915-16 (9th Cir. 1977) (explaining 
distinction). In Valle-Valdez the Ninth Circuit acknowledged that many evidentiary or procedural errors 
may be construed to be either constitutional or nonconstitutional error. The court enunciated its belief, 
however, that the Supreme Court in Chapman had not contemplated a broad scope for the term 
“constitutional error.” Accordingly, the court listed as constitutional errors only those errors violating

The requirement that an objection be made is intended to give the trial 
judge an opportunity to correct the error before any harm results.2368 A court 
of appeals will therefore permit an appeal, even though there was no 
objection, if the party’s position had been made clear to the trial judge before 
the erroneous ruling occurred and it was obvious that further objection would 
have served no purpose.2369

Plain and Harmless Error. If the reviewing court finds error in the
proceedings below, it must determine whether the error is reversible. Reversal 
is required if the defendant made a timely objection at trial and the court finds 
that the error is not “harmless,”2370 or if the defendant failed to make a timely 
and proper objection and the error is considered to be a “plain error.”2371

In determining whether an error is harmless, courts make a distinction 
between constitutional and nonconstitutional errors.2372 A constitutional 
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error is harmless only if the court finds beyond a reasonable doubt that it did 
not contribute to the verdict.2373 A reviewing court may avoid deciding the 
constitutional question if it finds that, in any event, the trial court’s action was 
harmless beyond a reasonable doubt.2374 Because some constitutional errors 
are per se reversible, they can never be found to be harmless.2375

specific provisions of the Bill of Rights, such as the self-incrimination clause, the confrontation clause, and 
the fourth amendment exclusionary rule. “Nonconstitutional errors” were said to include errors in jury 
instructions, evidentiary rulings on admissibility not involving the fourth amendment, and impermissible 
prosecutorial comment, even though such errors are at least arguably violations of due process. Id. at 915- 
16. Other circuits have not endorsed this distinction. See White v. Maggio, 556 F.2d 1352, 1359 (5th Cir. 
1977) (refusal to permit defendant to inspect bullets in murder trial deemed potential violation of 
fundamental fairness; court applied standard for constitutional errors); United States v. Tumblin, 551 F.2d 
1001, 1004 (5th Cir. 1977) (prosecutor exceeded bounds of permissible cross-examination; court applied 
standard for constitutional errors).

2373. Chapman v. California, 386 U.S. 18, 24 (1967); accord. Moore v. Illinois, 434 U.S. 220, 232 (1977) 
(admission of impermissibly suggestive identification at preliminary hearing deemed error; remanded to 
determine if harmless under Chapman). Compare Hall v. Wainwright, 559 F.2d 964, 965 (5th Cir. 1977) 
(unlawful use of codefendant’s extrajudicial statement harmless because defendant and another codefen
dant both testified and inculpated defendant), cert, denied, 434 U.S. 1076 (1978) and Boyd v. Henderson, 
555 F.2d 56, 62 (2d Cir.) (witness’ in-court identification, though tainted by substantial likelihood of 
irreparable misidentification, held harmless because another witness made reliable out-of-court identifica
tion), cert, denied, 434 U.S. 927 (1977) and United States v. Gramlich, 551 F.2d 1359, 1360 (5th Cir.) 
(admission of unlawfully seized evidence of plans to smuggle illicit drugs harmless because other evidence 
included lawfully seized narcotics and eyewitness report on border crossing), cert, denied, 434 U.S. 866 
(1977) with Morgan v. Hall, 569 F.2d 1161, 1162 (1st Cir.) (prosecutor’s unlawful comments on postarrest 
silence not harmless because innocence or guilt dependent on credibility of defendant and possibly 
unreliable prosecution witness), cert, denied, 98 S. Ct. 3103 (1978) and United States v. Geders, 566 F.2d 
1227, 1231 (5th Cir. 1978) (unlawful admission of statements made by defendant during plea negotiation 
not harmless because substantially undermined entrapment defense), petition for rehearing en banc granted 
(No. 77-5037) (Mar. 27, 1978) and Blackwell v. Brewer, 562 F.2d 596, 599 (8th Cir. 1977) (exclusion of 
defendant from courtroom during voir dire about altercation witnessed by jury in courtroom corridor not 
harmless because jurors might have thought defendant responsible for or involved in fight) and United 
States v. Heyman, 562 F.2d 316, 318 (4th Cir. 1977) (improper statement of obscenity standard injury 
charge not harmless because no evidence that jury disregarded it) and White v. Maggio, 556 F.2d 1352, 
1353 (5th Cir. 1977) (state’s refusal to allow defendant to inspect bullets extracted from murder victim not 
harmless because murder weapon not found, ballistics tests on bullets were crucial in linking defendant to 
crime, and eyewitness identification placing defendant at scene of crime with gun open to doubt because 
probably based on knowledge that defendant had fired threatening shots at victim earlier that day).

2374. See, e.g., United States v. Tolliver, 569 F.2d 724, 730 (2d Cir. 1978) (prosecution refused to 
disclose identity of government witness until trial; even if constitutional error, is harmless beyond 
reasonable doubt); United States v. Boswell, 565 F.2d 1338, 1344 (5th Cir. 1978) (magistrate rather than 
judge presided over closing arguments in violation of rule 25(a) of the Federal Rules of Criminal 
Procedure; even if constitutional error, harmless beyond reasonable doubt), cert, denied, 47 U.S.L.W. 3221 
(U.S. Oct. 2, 1978); United States v. Morgan, 562 F.2d 1001, 1002 (5th Cir. 1977) (prosecution introduced 
evidence obtained from allegedly unlawful search; even if constitutional error, harmless beyond reasonable 
doubt), cert, denied, 434 U.S. 1050 (1978); United States v. Clark, 559 F.2d 420, 426 (5th Cir.) (same), cert, 
denied, 434 U.S. 969 (1977).

2375. See Watson v. Jago, 558 F.2d 330, 339 (6th Cir. 1977) (constructive amendment of indictment 
prejudicial as matter of law; although fifth amendment’s grand jury protections not incorporated by 
fourteenth amendment, state conviction cannot stand because amending indictment violates sixth 
amendment right to notice of charges); United States v. Provencio, 554 F.2d 361, 363 (9th Cir. 1977) (per 
curiam) (denial of defendant’s sixth amendment right of confrontation compels reversal unless expressly 
waived; failure to object at trial was not waiver); Chapman v. United States, 553 F.2d 886, 891 (5th Cir. 
1977) (denial of sixth amendment right to defend pro se renders harmless error doctrine inapposite; effect 
on verdict immaterial because right to defend pro se not “result-oriented”); cf. Ron v. Wilkinson, 565 F.2d 
1254, 1257 (2d Cir. 1977) (dictum) (court declined to decide whether wrongful denial of representation at 
prison disciplinary hearing, like wrongful denial of counsel at trial, can ever be harmless).
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Courts articulate the harmless error standard for nonconstitutional error in 
several different ways, and frequently fail to apply any discernible standard at 
all.* 2376 Under one approach an error is harmless if it is highly probable that it 
did not contribute to the verdict.2377 Under another an error is harmless if it is 
more probable than not that the error did not materially affect the verdict.2378 
Under a third test, an error is harmless if it had either no effect or merely a 
very slight effect on the verdict.2379 This term the Fifth Circuit went further 
and applied to a nonconstitutional error the “beyond a reasonable doubt” 
standard ordinarily applied only to constitutional errors.2380

There is no clear rule among the circuits about whether denial of the right of effective cross-examination 
renders a verdict per se reversible. In Annunziata v. Manson the Second Circuit upheld a district court 
opinion that seemed to indicate that such an error can never be held harmless. 566 F.2d 410, 412 (2d Cir. 
1977). Nevertheless, in holding the error to be reversible, the trial and appellate courts both considered the 
actual prejudice resulting from the limitation on cross-examination. Id. In United States v. Price the Ninth 
Circuit specifically rejected applying the per se reversible rule to errors limiting the defendant’s right of 
effective cross-examination, but noted that in most cases such errors could not be harmless. 577 F.2d 1356, 
1362 (9th Cir. 1978) (limitation of defendant’s right of effective cross-examination held harmless beyond 
reasonable doubt in light of other overwhelming evidence of guilt and because disputed information was 
revealed later at trial).

In United States v. Garrett the Third Circuit declined to hold per se reversible the use of an instruction 
that arguably shifted the burden of proof from the Government to the defendant, but held that in criminal 
trials commencing after June 27, 1978, it would reverse for use of any instruction that reasonably could be 
interpreted as shifting the burden. 574 F.2d 778, 781 (3d Cir.), cert, denied, 98 S. Ct. 2265 (1978).

2376. See United States v. Stephen, 569 F.2d 860, 861 (5th Cir. 1978) (per curiam) (judge failed to rule 
formally on pretrial motions; held harmless, but no particular standard applied); United States v. Brown, 
562 F.2d 1144, 1152 (9th Cir. 1977) (judge failed to order discovery of codefendants’ Bureau of Prisons 
records; same); United States v. McGarrity, 559 F.2d 1386, 1388 (5th Cir 1977) (record failed to include 
verbatim transcript of conference between judge and Government counsel; same), cert, denied, 434 U.S. 
1087 (1978); United States v. West, 557 F.2d 151, 153 (8th Cir. 1977) (per curiam) (judge failed to give 
cautionary instruction about witness’ remark that defendant was inmate at county jail; same).

2377. See United States v. Corey, 566 F.2d 429, 432 (2d Cir. 1977) (erroneous admission of evidence of 
prior similar act deemed harmless because “highly probable” it did not contribute to verdict given 
overwhelming evidence of guilt).

2378. See United States v. Dixon, 562 F.2d 1138, 1143 (9th Cir. 1977) (prosecutor’s misstatement of 
facts during closing remarks held harmless; more probable than not that it did not materially affect verdict 
given other overwhelming evidence and insignificance of error), cert, denied, 434 U.S. 927 (1978).

2379. Kotteakos v. United States, 328 U.S. 750, 764-65 (1946); accord. United States v. Ruffin, 575 F.2d 
346, 359 (2d Cir. 1978) (erroneous admission of hearsay evidence held not harmless because court was left 
in “grave doubt” whether effect on verdict “very slight”); United States v. Rubin, 559 F.2d 975, 988 (5th 
Cir. 1977) (prosecution’s use of defense witnesses’ silence before grand jury to impeach their exculpatory 
testimony held harmless because strength of state’s case, number of other defense witnesses, and 
prosecutor’s failure to emphasize error made its effect slight), vacated on other grounds, 47 U.S.L.W. 3220 
(U.S. Oct. 2, 1978) (No. 77-792); United States v. Herzberg, 558 F.2d 1219, 1224 (5th Cir.) (impeachment 
by extrinsic evidence on collateral matter held harmless because error had only slight effect given other 
overwhelming evidence), cert, denied, 434 U.S. 930 (1977).

2380. United States v. Cook, 557 F.2d 1149, 1155 (5th Cir. 1977) (erroneous admission of injunction 
issued in settlement of prior civil action, ordering future compliance with securities law, held not harmless 
beyond reasonable doubt in light of minimal probative value and substantial danger of prejudice), cert, 
denied, 434 U.S. 1020 (1978).

2381. United States v. Drebin, 557 F.2d 1316, 1323 (9th Cir. 1977) (task is to determine error’s impact 
on the mind of average juror), cert, denied, 98 S. Ct. 2232 (1978).

Each of these standards, whether applied to constitutional or nonconstitu
tional errors, is directed at whether an error affected the verdict.2381 They 
differ only in the degree to which the reviewing court must be certain that the 
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error did not influence the jury in reaching its verdict.2382 Regardless of which 
standard is applied, the court frequently will consider the weight of the 
properly admitted evidence supporting the verdict. An error usually will be 
found harmless if the other evidence of guilt is so overwhelming that the 
verdict would have been the same even if the error had not occurred.2383 
Similarly, if an error results in admitting evidence that is merely cumulative, 
the courts will find it to be harmless.2384 On the other hand, if a court finds 
that the other evidence is insufficiently convincing,2385 or that the error 
affected a crucial element of the case,2386 it will not hold the error to be

2382. See United States v. Valle-Valdez, 554 F.2d 911, 915 (9th Cir. 1977) (discussing degree of 
certainty required by each standard).

2383. United States v. Johnson, 572 F.2d 227, 235 (9th Cir. 1978) (admission of illegally seized drugs 
harmless; legally admitted evidence included five kilograms of heroin found in defendant’s car); United 
States v. Kizer, 569 F.2d 504, 506 (9th Cir.) (limitation of defendant’s right to cross-examine harmless; 
defendant arrested in getaway car, positively identified as participant in attempted robbery, and made 
incriminating postarrest statements to codefendant), cert, denied, 435 U.S. 976 (1978); Miller v. Harvey, 
566 F.2d 879, 881 (4th Cir. 1977) (experiment by jury to determine cause of defendant’s injury allegedly 
caused by victim was harmless; expert witness supported Government’s case and defendant’s explanation 
medically unlikely); United States v. Berenguer, 562 F.2d 206, 211 (2d Cir. 1977) (admission of testimony 
concerning illegally seized evidence harmless; undercover agents testified to meeting with defendant nine 
times in preparation for narcotics sale); Hayton v. Egeler, 555 F.2d 599, 603 (6th Cir.) (admission of 
evidence of postarrest silence harmless; victim positively identified defendant in photo spread, in lineup, 
and at trial), cert, denied, 434 U.S. 973 (1977).

In Kotteakos v. United States the Supreme Court warned that when ruling on an error’s harmlessness a 
court is not to consider merely whether there is sufficient evidence to support the verdict. 328 U.S. 750, 756 
(1946). Rather, the other evidence is to be scrutinized only to determine “whether the error itself had 
substantial influence.” Id. at 765; accord, United States v. Ruffin, 575 F.2d 346, 359 (2d Cir. 1978); see 
United States v. Colon, 559 F.2d 1380, 1386 (5th Cir. 1977) (admission of illegally seized evidence not 
harmless despite substantial admissible evidence supporting the verdict, because impossible to determine to 
what extent it influenced jurors).

2384. See, e.g., Marzeno v. Gengler, 574 F.2d 730, 738 (3d Cir. 1978) (failure of Government to reveal 
three felony convictions of prosecution witness harmless; four more recent felony convictions were placed 
in evidence); United States v. Weil, 561 F.2d 1109, 1111 (4th Cir. 1977) (per curiam) (admission of 
accrediting testimony without prior impeachment harmless; same testimony admitted on direct examina
tion without objection); United States v. Plum, 558 F.2d 568, 574 (10th Cir. 1977) (erroneous admission of 
two exhibits harmless; same information contained in properly admitted third exhibit).

2385. See, e.g., Dunn v. Perrin, 570 F.2d 21, 25 (1st Cir.) (improper definition of reasonable doubt in 
jury instruction not harmless; other evidence against defendant substantial but not overwhelming), cert, 
denied, 98 S. Ct. 3102 (1978); Morgan v. Hall, 569 F.2d 1161, 1166 (1st Cir.) (cross-examination of 
defendant concerning postarrest silence not harmless; defendant’s version of events as credible as victim’s), 
cert, denied, 98 S. Ct. 3103 (1978); United States v. Geders, 566 F.2d 1227, 1233 (5th Cir. 1978) (admission 
of statements made during plea bargaining not harmless; other legally introduced statements alone might 
not have been enough to rebut entrapment defense), petition for rehearing en banc granted, (No. 77-5037) 
(Mar 27 1978); Annunziato v. Manson, 566 F.2d 410, 414 (2d Cir. 1977) (limitation on defendant’s cross- 
examination of witness’ motive to testify not harmless; disclosure of bargain between witness and 
Government could have created reasonable doubt in view of frailty of State’s case); United States v. Cook, 
557 F.2d 1149, 1155 (5th Cir. 1977) (admission of injunction from settlement of prior civil action not 
harmless; other evidence tying defendant to crime circumstantial and largely uncorroborated), cert, denied, 
434 U.S. 1020 (1978).

2386. See, e.g., Franks v. Delaware, 98 S. Ct. 2674, 2680-81 (1978) (admission of illegally seized knife in 
rape trial not harmless; sole issue was consent, and countervailing evidence made question close); Pierce v. 
Cardwell, 572 F.2d 1339, 1341-42 (9th Cir. 1978) (admission of self-incriminating statements made after 
request for attorney not harmless; statements went to key issue whether defendant had requisite intent for 
first degree murder); Flowers v. Ohio, 564 F.2d 748, 750 (6th Cir. 1977) (limiting defendant’s right to 
cross-examine witnesses to impeach in-court identifications not harmless; credibility of identifications 
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harmless. Moreover, the cumulative impact of errors that might otherwise be 
held harmless has been considered a sufficient denial of the defendant’s right 
to a fair trial to compel reversal.* 2387 Whether an error is found to be harmless 
may also depend on whether the prosecutor emphasized it2388 or whether the 
judge took steps, such as giving a cautionary instruction, that sufficiently 
limited the prejudicial impact.2389

crucial to case); White v. Maggio, 556 F.2d 1352, 1359 (5th Cir. 1977) (denying defendant access to bullets 
used in murder not harmless; evidence critical to state’s case because gun not found and reliability of 
eyewitness account questionable); United States v. Tumblin, 551 F.2d 1001, 1005 (5th Cir. 1977) 
(admission of defendant’s prior conviction not harmless; defendant’s credibility was crucial issue).

2387. See Dunn v. Perrin, 570 F.2d 21, 25 (1st Cir.) (cumulative impact of three improper definitions of 
reasonable doubt in jury instruction not harmless beyond reasonable doubt; distinct possibility that jury 
misled), cert, denied, 98 S. Ct. 3102 (1978); United States v. Pariente, 558 F.2d 1186, 1190 (5th Cir. 1977) 
(cumulative effect of prosecutor’s improper remark while cross-examining defendant that his testimony 
was contradicted by sworn statement not in evidence, and comment during final argument alluding to 
failure of defendant’s wife to testify not harmless; defendant’s fair trial rights denied given merely 
circumstantial evidence of guilt).

2388. United States v. Sumlin, 567 F.2d 684, 689 (6th Cir. 1977) (challenged testimony not heavily 
emphasized by prosecution), cert, denied. 435 U.S. 932 (1978); United States v. Charlton, 565 F.2d 86, 93 
(6th Cir. 1977) (erroneously admitted self-incriminating statement not unduly emphasized; harmless 
error); Hayton v. Egeler, 555 F.2d 599, 603 (6th Cir.) (admission of testimony regarding defendant’s 
postarrest silence harmless; testimony limited to single question and prosecutor did not pursue answer, 
refer to it in other questions, or mention it in final argument), cert, denied, 434 U.S. 973 (1977).

2389. Cf. United States v. Brown, 555 F.2d 407, 423 (5th Cir. 1977) (Fifth Circuit rule requires 
cautionary instruction when testimony admitted under coconspirator exception to hearsay rule; conviction 
reversed because failure to give instruction until final charge prejudicial), cert, denied, 435 U.S. 904 (1978). 
Compare United States v. Pope, 574 F.2d 320, 326-27 (6th Cir. 1978) (Government’s inadvertent failure to 
disclose Jencks Act material harmless; judge offered defense opportunity to reexamine witness after Jencks 
material disclosed), cert, denied, 98 S. Ct. 2856 (1978) and United States v. Thomas, 567 F.2d 638, 643 (5th 
Cir. 1978) (giving modified Allen charge after less than two hours of deliberation harmless; judge warned 
jury not to abandon honest convictions and struck language considered misleading by defense) and United 
States v. Bürsten, 560 F.2d 779, 785 (7th Cir. 1977) (per curiam) (improper admission of witness’ plea 
bargain statement indicating his willingness to take polygraph test harmless; judge did not allow statement 
to be read aloud to jury or permit lawyers to discuss it in jury’s presence) with Morgan v. Hall, 569 F.2d 
1161, 1167 (1st Cir.) (admission of defendant’s postarrest silence not harmless; judge’s curative instruction 
unable to purge prejudice when admission calculated to damage crucial element of defense), cert, denied, 98 
S. Ct. 3103 (1978) and United States v. Johnson, 558 F.2d 1225, 1230 (5th Cir. 1977) (same).

2390. Fed. R. Crim. P. 52(b); 8B Moore’s Federal Practice (I 52.02(2] at 52-3 to-6(2d ed. 1976).
2391. E.g., United States v. Giese, 569 F.2d 527, 547 (9th Cir. 1978); United States v. Segna, 555 F.2d 

226, 231 (9th Cir. 1977). The Ninth Circuit’s approach to the plain error rule, however, is not altogether 
consistent. Whereas in Segna and Griese the court discussed the plain error standard in terms of whether an 
error not objected to at trial is severe enough to require reversal, in United States v. Lopez the court 
expressly noted that the plain error standard goes only to the issue of reviewability and not to the issue of 
whether reversal is warranted. 575 F.2d 681, 685 (9th Cir. 1978). The practical consequences of this 
distinction, if any, are unclear. Although in Lopez the court seems to be saying that only errors egregious 
enough to be obvious to the reviewing court will be considered under the plain error rule, the decisions in 
Segna and Griese clearly imply that any errors not objected to at trial may be brought to the court's 
attention on appeal. Indeed, a basic tenet of the rule long has been that such errors may be noticed either at 
the request of counsel or on the appellate court’s own motion. See 3 Wright, supra note 1, § 856 at 373. 

In applying the plain error rule to errors not raised at trial, the reviewing 
court may reverse only if it finds that the error was a highly prejudicial one 
affecting the defendant’s substantial rights.2390 This provides a narrower 
ground for reversal than the harmless error standard because the defendant 
must show that the error either constituted a miscarriage of justice or 
impaired the integrity of the judicial process.2391
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In determining whether an error is plain, courts weigh its impact on the 
jury’s verdict in the context of the entire proceeding.2392 Although a constitu
tional error is not per se a plain error,2393 courts frequently will subject it to 
greater scrutiny because substantial harm is more likely to result.2394 A 
finding of plain error is more likely if the questions of fact are close,2395 and is 
less likely when overwhelming evidence of guilt reduces the error’s impact2396 

The significance of the plain error rule is that regardless of the route by which such errors come before the 
court for review, reversal is rare except in exceptional circumstances.

2392. See, e.g., United States v. Moore, 571 F.2d 76, 89 (2d Cir. 1978) (inclusion of unconstitutional 
presumption of interstate transportation in jury instruction on kidnapping held plain error; remaining 
circumstantial evidence clearly insufficient to establish jurisdiction); United States v. Jackson, 569 F.2d 
1003, 1010 (7th Cir. 1978) (court’s failure to assign specific burden of proof on self-defense issue not plain 
error; unlikely that omission affected verdict because self-defense instruction was given, defense counsel 
gave proper instruction in closing argument, and evidence of guilt overwhelming); United States v. 
Calloway, 562 F.2d 615, 618 (10th Cir. 1977) (judge’s perpetuation, in supplemental instruction, of jury’s 
confusion between “counts” and “elements of counts” held plain error; substantial likelihood that 
confusion prejudiced defendant because verdict inconsistent with facts); United States v. Segna, 555 F.2d 
226, 231 (9th Cir. 1977) (prosecutor’s misstatements of law in closing argument plain error; highly 
probable that shifting burden of proof to defendant and depriving him of benefits of reasonable doubt 
standard materially affected jury’s verdict).

2393. United States v. Moore, 571 F.2d 76, 88 (2d Cir. 1978).
2394. United States v. Brown, 555 F.2d 407, 421 (5th Cir. 1977), cert, denied, 435 U.S. 904 (1978).
2395. See United States v. Jackson, 572 F.2d 636, 643 (7th Cir. 1978) (admission of evidence that 

defendant attempted to flee during arrest plain error; no evidence that flight connected with consciousness 
of guilt for crime charged, and other evidence of guilt circumstantial and equivocal); United States v. 
Johnson, 558 F.2d 1225, 1230 (5th Cir. 1977) (admission of testimony on defendant’s postarrest silence 
plain error; went to heart of sole defense that was otherwise believable); United States v. Segna, 555 F.2d 
226, 230-31 (9th Cir. 1977) (prosecutor’s remarks in closing argument shifting burden of proof to 
defendant plain error; insanity issue crucial to defense and question close in view of conflicting expert 
testimony).

2396. See, e.g., United States v. Revels, 575 F.2d 74, 76 (4th Cir. 1978) (failure to give cautionary 
instruction, required when prosecution relies on one-on-one identification, not plain error; victim gave 
detailed description of rapist, identified him in photo array, and made positive in-court identification); 
United States v. Jackson, 569 F.2d 1003, 1010 (7th Cir. 1978) (failure to instruct on who had burden of 
proof on self-defense issue not plain error; three witnesses testified that defendant assaulted victim without 
provocation); United States v. Richardson, 562 F.2d 476, 481 (7th Cir. 1977) (failure to give instruction on 
meaning of “to place life in jeopardy” not plain error; witness testified that defendant brandished gun and 
threatened to “blow your head off’), cert, denied, 434 U.S. 1072 (1978); United States v. Nabrit, 554 F.2d 
247, 249 (5th Cir. 1977) (failure to instruct on credibility of accomplice’s testimony not plain error; 
testimony corroborated and defendant positively identified as having passed counterfeit bill); cf. United 
States v. Marino, 562 F.2d 941, 945 (5th Cir. 1977) (failure to instruct jury that crucial element of drug 
importation crime is intent to send drug to United States not plain error; evidence sufficient for jury to 
conclude defendant knew destination of marijuana), cert, denied, 435 U.S. 996 (1978).
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or when the court took action that minimized the potential harm.2397 Of 
course, an error will never be held plain if it benefits the defendant.2398

HABEAS RELIEF FOR FEDERAL PRISONERS

Although there is a general presumption of correctness in trial and 
appellate proceedings,2399 the denial of constitutional rights in those proceed
ings,2400 imposition of sentence in excess of the statutory maximum,2401 or a 
court’s lack of jurisdiction over the defendant2402 might indicate that the 
conviction is invalid, continued incarceration unjust, and collateral attack 
proper. The propriety of collateral attack was recognized at common law in 
the “Great Writ” of habeas corpus.2403 Today the writ of habeas corpus is a 
right recognized by the Constitution2404 and implemented by federal stat
ute.2405 The legality or propriety of a sentence can be challenged by federal 
prisoners under the specific procedures set forth in 28 U.S.C § 2255, pursuant 
to the general jurisdictional authority of 28 U.S.C § 2241. This jurisdiction 
over challenges to custody in violation of the “Constitution or laws or treaties

2397. Compare United States v. Kim, 577 F.2d 473, 484-85 (9th Cir. 1978) (judge's inaccurate factual 
summary to jury not plain error; judge instructed jury it could disregard his comments in determining facts 
of case) and United States v. Jackson, 569 F.2d 1003, 1010 (7th Cir. 1978) (failure to give specific 
instruction for burden of proof on self-defense issue not plain error; judge did give general instruction on 
self-defense) and United States v. Marino, 562 F.2d 941, 945 (5th Cir. 1977) (failure to instruct that 
prosecution’s case required proof of specific intent to import marijuana into United States not plain error; 
instruction as a whole adequately defined criminal action), cert, denied, 435 U.S. 996 (1978) and United 
States v. Richardson, 562 F.2d 476, 481 (7th Cir. 1977) (failure to instruct on weight to be given expert 
testimony not plain error; court gave comprehensive instructions on credibility determinations in general), 
cert, denied, 434 U.S. 1072 (1978) and United States v. Brown, 555 F.2d 407, 417-18 (5th Cir. 1977) (use of 
Holland charge not plain error; remainder of instruction made clear jury was to be sole factfinder), cert, 
denied, 435 U.S. 904 (1978) with United States v. Pope, 561 F.2d 663, 670 (6th Cir. 1977) (court’s failure to 
instruct jury on essential element of crime not cured by language in instruction regarding other element) 
and United States v. Brown, 555 F.2d 407, 421 (5th Cir. 1977) (constitutionally deficient indictment not 
cured by jury instruction), cert, denied, 434 U.S. 904 (1978) and United States v. Segna, 555 F.2d 226, 232 
(9th Cir. 1977) (prosecutor’s remarks in closing argument shifting burden of proof to defendant not cured 
by judge’s corrective instruction on insanity defense).

2398. See United States v. Richardson, 562 F.2d 476, 482 (7th Cir. 1977) (court’s instruction defining 
reasonable doubt probably confused jury, but not plain error; instruction aids defendant by permitting jury 
to acquit if defense established any reasonable theory for acquittal), cert, denied, 434 U.S. 1072 (1978); cf. 
United States v. Tsanas, 572 F.2d 340, 346 (2d Cir.) (instruction requiring jury unanimously to find 
accused not guilty of major charge before considering lesser charge, rather than considering lesser charge 
after merely failing to agree on greater charge, not plain error; each charge has advantages and 
disadvantages for both sides and, absent expressed preference by defendant, court may use either), cert, 
denied, 434 U.S. 995 (1978).

2399. United States v. Hollis, 569 F.2d 199, 206 (3d Cir. 1977); see Bator, Finality in Criminal Law and 
Federal Habeas Corpus for State Prisoners, 76 Harv. L. Rev. 440, 442-44(1963).

2400. See note 2432 infra.
2401. 28 U.S.C. § 2255 (1976).
2402. Id.; see note 2435 infra.
2403. See generally D. Oaks, Habeas Corpus in the States—1776-1865, 32 U. Chi. L. Rev. 243 (1965).
2404. U.S. Const, art. I, § 9, cl. 2, provides: “The Privilege of the Writ of Habeas Corpus shall not be 

suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.”
2405. 28 U.S.C. §§ 2241-2255 (1976). See generally 8B Moore’s Federal Practice 14.01-.02 (2d 

ed. 1976); Wright, Miller & Cooper, supra note 1, § 4261.
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of the United States”2406 also permits a prisoner to challenge his conditions of 
confinement.2407

Jurisdiction and Venue. Federal habeas corpus statutes provide proce
dures whereby individuals2408 in federal custody240^ may petition a federal 
district court for postconviction collateral relief.24'0 Federal prisoners may 
challenge the legality or propriety of a district court sentence at any time,2411 
by filing a motion under 28 U.S.C. § 2255 in the district court that imposed 
sentence.2412 If this remedy fails or is inapplicable,2413 the conditions of 
confinement may be challenged under 28 U.S.C. § 2241.2414 A federal prisoner 
may file a petition for habeas relief pursuant to section 2241 in the district 
that has jurisdiction over his custodian, regardless of whether he himself is 
within its jurisdiction.2415

2406. 28 U.S.C. § 2241 (1976).
2407. See notes 2437, 2517 infra and accompanying text.
2408. See Weber v. Garza, 570 F.2d 511, 513-14 (5th Cir. 1978) (§ 2242 requires that petition for habeas 

corpus be signed by the person for whose relief it is intended; filing by “next friend” must be justified by 
special circumstances).

2409. Federal prisoners must be in custody before habeas relief will be granted. Custody is not limited to 
physical imprisonment, but rather is interpreted broadly to encompass other restraints not generally shared 
by the public at large. Jones v. Cunningham, 371 U.S. 236, 240 (1963) (parole conditions constitute custody 
for habeas purposes); Coronado v. United States Bd. of Parole, 540 F.2d 216, 217 (5th Cir. 1976) (parole or 
probation conditions constitute custody for habeas purposes); Porth v. Templar, 453 F.2d 330, 332-33 
(10th Cir. 1971) (probation sufficient custody for § 2255 purposes). Jurisdiction based on valid custody at 
the time of application is not defeated by a subsequent release from custody. Carafas v. LaVallee, 391 U.S. 
234, 238 (1968); cf. Robson v. United States, 526 F.2d 1145, 1147 (1st Cir. 1975) (presidential pardon 
subsequent to filing of § 2255 motion does not defeat jurisdiction). But cf. Bjerkan v. United States, 529 
F.2d 125, 126-29 (7th Cir. 1975) (presidential pardon restores all rights and renders § 2255 motion moot).

2410. 28 U.S.C. §§ 2241-2255 (1976). Under the Federal Magistrates Act, 28 U.S.C. § 636(b) (1976), 
authority for making final decisions rests at all times with the district judge; therefore, no magistrate’s 
report is required on a section 2255 motion. Coco v. United States, 569 F.2d 367, 371 (5th Cir. 1978); see 
Matthews v. Weber, 423 U.S. 261, 270-71 (1976) (district judge free to follow or wholly ignore magistrate’s 
recommendation).

2411. 28 U.S.C. § 2255 (1976). But see 28 U.S.C. § 2255 note, Rules Governing Section 2255 
Proceedings for the United States District Courts, rule 9(a) (§ 2255 motion may be dismissed if 
Government prejudiced by delay in filing motion unless petitioner shows delay not caused by lack of 
diligence) [hereinafter cited as Section 2255 Rules]; but cf. id. § 2254 note, Rules Governing Section 2254 
Proceedings for the United States District Courts, rule 9(a) (same provision in context of § 2254) 
[hereinafter cited as Section 2254 Rules].

2412. 28 U.S.C. § 2255 (1976); see Miller v. United States, 564 F.2d 103, 105 (1st Cir. 1977) (sentencing 
court designated forum for petitions challenging validity of conviction or sentence), cert, denied, 435 U.S. 
931 (1978); Zvonaric v. Mustain, 562 F.2d 570, 572 (8th Cir. 1977) (per curiam) (prisoner’s challenge to 
validity of sentence must be made in sentencing court, unless he can show such challenge inadequate or 
ineffective to test legality of his detention).

2413. See Rush v. United States, 559 F.2d 455, 457 (7th Cir. 1977) (request for trial transcripts 
necessary for collateral attack of conviction not proper subject of § 2255 motion because asks only for 
record and not for correction of sentence); Wilson v. United States, 554 F.2d 893, 894 (8th Cir.) (alleged 
violations of Jencks Act and Brady rule not proper subject of § 2255 motion), cert, denied, 434 U.S. 849 
(1977).

2414. See Andrino v. United States Bd. of Parole, 550 F.2d 519, 520 (9th Cir. 1977) (per curiam) 
(challenge to parole eligibility status not properly brought under § 2255; § 2241 provides appropriate 
jurisdictional vehicle); United States v. DiRusso, 535 F.2d 673, 675-76 (1st Cir. 1976) (same).

2415. Braden v. Thirtieth Judicial Circuit Court, 410 U.S. 484, 495 (1973) (court that has jurisdiction 
over petitioner’s custodian may issue writ even if prisoner confined outside court’s territorial jurisdiction);
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Federal courts exercise a relatively high degree of discretion in considering 
petitions for collateral postconviction relief. Improperly pleaded 2241 mo
tions may be treated as 2255 motions,* 2416 and vice versa.2417 Imperfectly 
drafted pro se petitions are often liberally construed as motions under sections 
2255 or 2241.2418 On the other hand, courts may dismiss frivolous peti
tions,2419 successive identical petitions from the same petitioner,2420 and 
petitions raising only issues previously decided on direct appeal.2421

Blau v. United States, 566 F.2d 526, 527 (5th Cir. 1978) (per curiam) (same); cf. Ishmail Muslim Ali v. 
Gibson, 572 F.2d 971, 974-75 (3d Cir. 1978) (although Braden applies only to federal habeas statutes, same 
standards must apply under Virgin Islands law to avoid situation in which defendant has no forum for 
appeal); Miller v. United States, 564 F.2d 103, 105 (1st Cir. 1977) (citing Braden) (§ 2241 motion must 
ordinarily be filed and heard by district court in whose jurisdiction petitioner is confined), cert, denied, 435 
U.S. 931 (1978); United States v. Monteer, 556 F.2d 880, 881 (8th Cir. 1977) (per curiam) (same);

Although courts of appeal do not have jurisdiction to entertain a habeas corpus petition as an original 
matter, individual circuit judges are vested with such jurisdiction. 28 U.S.C. § 2241(a) (1976); Zimmerman 
v. Spears, 565 F.2d 310, 316 (5th Cir. 1977). Applications to individual circuit judges, however, will 
normally be transferred to the appropriate district court. Fed. R. App. P. 22(a). If an application so 
transferred is denied by the district court, the proper remedy is appeal to the appropriate court of appeals. 
Id. Renewal of denied applications before individual circuit judges is not favored. Id.; see Zimmerman v. 
Spears, 565 F.2d at 316-17 (habeas petition to individual circuit judge denied; appeal to court of appeals is 
favored and more appropriate remedy).

Before 1948 section 2241 provided the only avenue of collateral relief, and as a result, district courts in 
districts where federal prisons are located were besieged with habeas corpus petitions filed pursuant to that 
section. In United States v. Haymen Chief Justice Vinson explained that section 2255 was passed to meet 
this practical problem of judicial administration by permitting collateral attack in the district court that 
had imposed sentence and was not intended to impinge upon the rights of collateral attack. 342 U.S. 205, 
219 (1952); accord, Wright v. United States Bd. of Parole, 557 F.2d 74, 77 (6th Cir. 1977).

2416. See Miller v. United States, 564 F.2d 103, 105 (1st Cir. 1977) (court free to treat petition 
improperly challenging legality of sentence under § 2241 as if it were made under § 2255), cert, denied, 435 
U.S 931 (1978).

2417. See United States v. Monteer, 556 F.2d 880, 881 (8th Cir. 1977) (per curiam) (district court 
properly treated § 2255 petition alleging failure to credit good time days as petition under § 2241). 
Petitioners should remain aware, however, of jurisdictional differences between the two sections. See notes 
2412, 2414 supra and accompanying text. In Monteer, for example, the court construed the 2255 petition as 
a 2241 petition, then dismissed for lack of jurisdiction under 2241. 556 F.2d at 881.

2418. See, e.g.. Stead v. Link, 540 F.2d 923, 924-25 (8th Cir. 1976) (pro se “Motion for Declaratory 
Judgment and Petition for Writ of Habeas Corpus” properly construed as § 2255 motion to vacate sentence 
allegedly enhanced by prior invalid state convictions); Coronado v. United States Bd. of Parole, 540 F.2d 
216, 216-17 (5th Cir. 1976) (pro se attack on conditions of mandatory release liberally construed as 
collateral relief application).

2419. See 28 U.S.C. § 2255 (1976) (court may dismiss petition without hearing when files and records 
conclusively show petitioner not entitled to relief).

2420. Id. (court not required to entertain successive motions for similar relief by same petitioner); 
Brager v. United States, 569 F.2d 399, 400 (5th Cir. 1978) (per curiam) (petition dismissed when 
petitioner’s pattern of interrelated litigation indicated calculated exploitation of collateral attack process); 
Zimmerman v. Spears, 565 F.2d 310, 316 (5th Cir. 1977) (petition denied because “purposeless 
duplication” of previous application).

2421. See Monteer v. Benson, 574 F.2d 447, 449 (8th Cir. 1978) (petition dismissed when based on issues 
thoroughly considered on direct appeal); Vernell v. United States, 559 F.2d 963, 964 (5th Cir. 1977) (per 
curiam) (petition properly dismissed when based on “newly discovered evidence” that had actually been 
before court at time of direct appeal), cert, denied, 435 U.S. 1007 (1978).

2422. 557 F.2d 74 (6th Cir. 1977).

This term in Wright v. United States Board of Parole2422 the Sixth Circuit 
faced the difficult question whether a sentencing court may treat a prisoner’s 
attack on an adverse Parole Commission decision as a claim under section 
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2 2 5 5.2423 In Wright the petitioner was denied parole when the Parole 
Commission, applying specific commission guidelines that evaluate the 
severity of offenses committed, determined that Wright was not yet eligible 
for parole.2424 Wright’s pro se petition challenging the adverse parole decision 
would normally be cognizable only under section 2241.2425 The sentencing 
court, however, noting that in imposing sentence it had intended that Wright 
be afforded the opportunity to be released after serving a period substantially 
less than one-third of his sentence, construed the petition broadly as a claim 
attacking sentence and exercised jurisdiction pursuant to section 2255.2426 The 
court of appeals, adopting the First Circuit’s approach in United States v. 
DiRusso,2427 held that the unrecorded subjective intention of the sentencing 
judge cannot justify relief under section 2255, even though sentence was 
imposed prior to the adoption of or the court’s knowledge of the guide
lines.2428 Wright’s claim did not attack the sentence imposed but rather the 
execution of that sentence under the Parole Commission’s interpretation of its 
guidelines. Therefore, the complaint was cognizable only under section 
2241.2429 The court further held that because the sentencing court did not 
have jurisdiction over Wright’s custodian, it was without jurisdiction to 
adjudicate those claims on the merits.2430 The Sixth Circuit, however, 
expressly reserved the question of the effect of a change in parole policy 
guidelines when the sentencing judge clearly expresses in the record his 
reliance on the old guidelines or when the old guidelines form the basis for a 
defendant’s acceptance of a negotiated plea.2431

2423. Id. at 77.
2424. Id. at 76.
2425. See note 2437in/ra.
2426. 557 F.2d at 76. The district judge had sentenced Wright to 35 years in prison, subject to the 

indeterminate sentence provisions of 18 U.S.C. § 4205(b)(2). Id.; see 18 U.S.C. § 4205(b)(2) (1976) (court 
may fix the maximum sentence of imprisonment to be served and may specify that release on parole is to be 
at such time as commission may determine). At the time of his petition Wright had served less than 10 
years of his sentence. 557 F.2d at 76.

2427. 548 F.2d 372 (1st Cir. 1976) (DiRusso II).
2428. 557 F.2d at 79. The court rejected the sentencing court’s reliance on the Eighth Circuit’s decision 

in Kortness v. United States, 514 F.2d 167 (8th Cir. 1975), which held th".t the sentencing court has the 
power to vacate under section 2255 when it appears that, in imposing sentence, the court acted under the 
mistaken belief that the defendant would receive meaningful parole consideration before serving one-third 
of his sentence. 557 F.2d at 78. The court noted that Kortness had been subsequently limited to those cases 
in which guidelines adopted by the parole board contemporaneously with or subsequent to the imposition 
of a sentence in fact changed that sentence. Id.

2429. Id. at 77.
2430. Id.; see note 2415 supra and accompanying text.
2431. Id.

Issues Cognizable. Section 2255 confers upon federal district courts
subject matter jurisdiction over postconviction habeas corpus petitions alleg
ing one or more of the following errors: (1) a violation of the United States 
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Constitution2432 or laws,2433 (2) a sentence exceeding the maximum authorized 
by law,2434 (3) lack of jurisdiction in the sentencing court,2435 or (4) a sentence 
otherwise subject to collateral attack.2436 Section 2241 gives federal courts 
additional jurisdiction to consider petitions challenging conditions of confine
ment that violate the Constitution or other laws of the United States.2437

This term the Tenth Circuit elaborated on the Supreme Court’s determina
tion that “[e]ven those non-constitutional claims that could not have been 
asserted on direct appeal can be raised on collateral review only if the alleged 
error constituted ‘a fundamental defect which inherently results in a complete 
miscarriage of justice.’ ”2438 In United States v. Eaton2439 the court applied this 
rule to violations of rule 11 of the Federal Rules of Criminal Procedure, 
which requires that trial judges inform defendants pleading guilty of the

2432. 28 U.S.C. § 2255 (1976); see, e.g., Del Piano v. United States, 575 F.2d 1066, 1067 (3d Cir. 1978) 
(jurisdiction established over petition alleging that sentencing judge considered prior convictions obtained 
without defendant’s having assistance of counsel); Brager v. United States, 569 F.2d 399, 400 (5th Cir. 
1978) (per curiam) (jurisdiction established over petition alleging that consideration of prior uncounseled 
juvenile convictions in determination of sentence constitutes denial of due process); Miller v. United States, 
564 F.2d 103, 104 (1st Cir. 1977) (jurisdiction established over petition alleging ineffective assistance of 
counsel due to concurrent representation by petitioner’s attorney of Government witness against petitioner 
in another proceeding), cert, denied, 435 U.S. 931 (1978).

2433.28 U.S.C. § 2255 (1976); see Alfano v. United States, 555 F.2d 1128, 1129 (2d Cir. 1977) (alleging 
that authorizing judge failed to seal wiretap conversation recording immediately, in violation of 18 U.S.C. § 
2518(a)); Canady v. United States, 554 F.2d 203, 204 (5th Cir. 1977) (alleging acceptance of guilty plea 
despite fact that petitioner’s specific denial of necessary element of crime violated Federal Rule of Criminal 
Procedure 11). Although the statute does not expressly confer jurisdiction on district courts for violations 
of United States’ treaties, at least one court, in dictum, has left open that possibility. See Peroff v. Hylton, 
563 F.2d 1099, 1102 (4th Cir. 1977) (per curiam) (although limited judicial review available by way of 
habeas corpus petition, matters involving international extradition traditonally entrusted to broad 
discretion of Executive).

2434. 28 U.S.C. § 2255 (1976).
2435. Id.; see Urdiales v. United States, 559 F.2d 273, 274 (5th Cir. 1977) (per curiam) (alleging lack of 

jurisdiction to convict for narcotics violation due to Attorney General’s failure to republish list of 
controlled substances as required by 21 U.S.C. § 812), cert, denied, 434 U.S. 1071 (1978); Thor v. United 
States, 554 F.2d 759, 760 (5th Cir. 1977) (same).

2436. 28 U.S.C. § 2255 (1976).
2437. See id. § 2241 (general power of federal courts to grant writs of habeas corpus); Solomon v. 

Benson, 563 F.2d 339, 339-41 (7th Cir. 1977) (alleging entitlement to due process hearing prior to conferral 
of special-offender status); United States v. Monteer, 556 F.2d 880, 880-81 (8th Cir. 1977) (per curiam) 
(allegation of failure to credit petitioner with good time days challenged manner of execution of sentence 
rather than legality of sentence itself and should have been pleaded under § 2241).

Petitions involving parole or prison disciplinary matters are considered by the courts to bear on the 
conditions of confinement, and as such are properly brought under section 2241. See Blau v. United States, 
566 F.2d 526, 527 (5th Cir. 1978) (per curiam) (§ 2241 rather than § 2255 proper means to challenge 
decision of Parole Commission); Wright v. United States Bd. of Parole, 557 F.2d 74, 77 (6th Cir. 1977) 
(challenge to Parole Commission interpretation attacks execution of sentence; § 2241 proper remedy); cf. 
Elliott v. United States, 572 F.2d 238, 239 (9th Cir. 1978) (per curiam) (challenge to Parole Board's alleged 
reliance on inaccurate information should be made in § 2242 or § 2243 petition; § 2255 motion to vacate or 
correct sentence improper remedy when claim not made in district court). But cf. United States v. Lustig, 
555 F.2d 751, 753 (9th Cir. 1977) (per curiam) (prisoner whose probation was revoked may not collaterally 
attack either his original conviction or conviction on which decision to revoke probation based), cert, 
denied, 434 U.S. 1045 (1978).

2438. Stone v. Powell, 428 U.S. 465, 477 n.10 (1976) (quoting Hill v. United States, 368 U.S. 424, 428 
(1962)); Davis v. United States, 417 U.S. 333, 346 (1972).

2439. 579 F.2d 1181 (10th Cir. 1978).
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minimum and maximum sentence they may receive. The court held that the 
trial court’s failure to inform the defendant of the possible imposition of a 
lifetime special parole term did not result in a miscarriage of justice sufficient 
to justify collateral relief because the defendant was represented at trial by 
competent counsel, was advised that a parole term of at least three years could 
be imposed in addition to imprisonment, was not sentenced to a longer term 
than the court had told him he might receive, and had failed to attack his 
guilty plea on direct appeal.2440

2440. Id. at 1183.
2441. See Womack v. United States, 395 F.2d 630, 631 (D.C. Cir. 1968) (per curiam) (although there is 

no jurisdictional bar to entertaining § 2255 motions during pendency of direct appeal, orderly administra
tion of criminal law precludes consideration of motion absent exceptional circumstances); Section 2255 
Rules, supra note 2411, rule 5 note (Advisory Committee Notes).

2442. Sunal v. Large, 332 U.S. 174, 178 (1947) (writ of habeas corpus will not serve as appeal); Brown v. 
United States, 556 F.2d 224, 225 n.2 (3d Cir. 1977) (collateral attack not available as substitute for appeal); 
cf. United States v. Maggard, 573 F.2d 926, 929 (6th Cir. 1978) (failure to appeal state felony conviction 
waives challenge to that conviction when it is later used to support federal charge of possession of firearm 
by convicted felon).

2443. See Sosa v. United States, 550 F.2d 244, 248-49 (5th Cir. 1977) (§ 2255 motion not impermissible 
surrogate appeal when employed to expedite case in wake of recently rendered Supreme Court decision 
mandating reversal of such convictions).

2444. See Lundy v. Osborn, 555 F.2d 534, 535 (5th Cir. 1977) (per curiam) (prisoner must seek relief 
under Bureau of Prisons’ grievance procedures before raising denial of due process and cruel and unusual 
punishment claims in habeas petition); cf. Caruso v. United States Bd. of Parole, 570 F.2d 1 150, 1153 (3d 
Cir.) (exhaustion of administrative remedies not required when petitioner had no fruitful avenue of 
administrative review because Parole Board decision not subject to administrative appellate review), cert. 
denied, 98 S. Ct. 2249 (1978).

2445. Compare Stead v. Link, 540 F.2d 923, 925-26 (8th Cir. 1976) (petition asserting improper use of 
allegedly involuntary guilty pleas to enhance federal sentence for attempted bank robbery remanded to 
district court to await outcome of pending state appeal proceedings) with Crojedi v. United States, 517 F.2d 
541, 546 (7th Cir. 1975) (exhaustion of state remedies not required) and United States v. Sawaya, 486 F.2d 
890, 893 (1st Cir. 1973) (same) and Lipscomb v. Clark, 468 F.2d 1321, 1323 (5th Cir. 1972) (same). But cf 
Brager v. United States, 569 F.2d 399, 400-01 (5th Cir. 1978) (petition alleging sentence improperly 
enhanced by prior state juvenile “conviction” dismissed when petitioner had made several prior collateral 
attacks and instant petition was determined to be abuse of habeas process); United States v. Maggard, 573 
F.2d 926, 929 (6th Cir. 1978) (failure to employ conventional postconviction remedies at time of state 
felony conviction waives challenge when state conviction later used as predicate offense to federal charge of 
possession of firearm by convicted felon).

Exhaustion and Waiver. Principles of exhaustion and waiver limit
federal habeas corpus review under both section 2255 and section 2241. 
Although exhaustion of other remedies prior to bringing an action pursuant 
to section 2255 is not required by statute, the prevailing judicial practice is to 
dismiss petitions presenting issues that are simultaneously being considered 
on direct appeal.2441 Petitions that are in effect surrogate appeals will also be 
dismissed2442 unless filed to expedite certain reversal.2443 Similarly, judicial 
practice under section 2241 requires exhaustion of administrative reme
dies.2444 Except in the Eighth Circuit, exhaustion of state remedies is not a 
prerequisite to a section 2255 motion alleging that a federal sentence was 
improperly enhanced by use of an unconstitutionally obtained prior state 
conviction.2445
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Tactical decisions such as failure to object at trial may effect a waiver of 
claims otherwise cognizable in federal habeas corpus proceedings.2446 Like
wise, claims that are not constitutionally based and that could have been 
raised on appeal, but were not, may not be asserted in a collateral attack.2447 
This term in Alfano v. United States2448 the Second Circuit applied the 
reasoning of the Supreme Court in Stone v. Powell2449 in dismissing a section 
2255 petition collaterally attacking a conviction based on evidence from 
wiretap tapes not immediately sealed in accordance with 18 U.S.C. § 
2518(8)(a).2450 Although the general rule in the Second Circuit is to suppress 
wiretap tapes not immediately sealed, without inquiry into whether the tapes 
have actually been altered,2451 the court held that when no objection to the 
wiretap evidence was made at trial, relief by writ of habeas corpus will be 
granted only upon a showing of actual tampering.2452

2446. See Coco v. United States, 569 F.2d 367, 369-70 (5th Cir. 1978) (deliberate refusal to move for 
suppression of allegedly illegal wiretap tapes in trial court is common trial tactic and waives claim in 
collateral proceedings).

2447. Stone v. Powell, 428 U.S. 465, 477 n.10 (1976).
2448. 555 F.2d 1128 (2d Cir. 1977).
2449. 428 U.S. 465, 477 n.10 (1976).
2450. 555 F.2d at 1130-31.
2451. Id. at 1129 & n.2; see United States v. Gigante, 538 F.2d 502, 507 (2d Cir. 1976) (automatic 

suppression of tapes not immediately sealed in accordance with 18 U.S.C. § 2518(8)(a)); notes 374-83 supra 
and accompanying text (suppression remedy and electronic surveillance).

2452. 555 F.2d at 1129 & n.2.
2453. See Section 2255 Rules, supra note 2411, rule 1 note (Advisory Committee Notes). The Advisory 

Committee Note explains that the legislative history of section 2255 supports the proposition that the 
habeas petition is a further step in the movant’s criminal case. This characterization provides significant 
benefits to the movant. For example, the section 2255 movant pays no filing fee, gains access to certain files, 
and may utilize discovery mechanisms under the district court rules for section 2255 proceedings. The 
Committee cautions, however, that the congressional characterization of section 2255 as a further step in 
the criminal proceeding does not mean that all legal principles generally applicable to criminal trials govern 
section 2255 proceedings. Hence, the rights to counsel, confrontation, and the protection against self
incrimination are not necessarily available. Id. Despite the views of the Advisory Committee, the Fifth 
Circuit adheres to the traditional view that habeas proceedings are an independent civil suit governed by 
civil statutes and rules. Ferrara v. United States, 547 F.2d 861, 862 (5th Cir. 1977). See generally 8A 
Moore’s Federal Practice <| 35.04 (2d ed. 1976).

2454. Section 2255 Rules, supra note 2411, rule 8 & note (Advisory Committee Notes).
2455. Id. rule 6 & note (Advisory Committee Notes). Counsel may also be provided for appeal of an 

unsuccessful section 2255 motion. See Savage v. United States, 547 F.2d 212, 214 (3d Cir. 1976) (indigent 
petitioner granted appointed counsel pursuant to 18 U.S.C. § 3OO6A(g) on appeal of unsuccessful § 2255 
motion), cert, denied, 430 U.S. 958 (1977).

2456. 28 U.S.C. § 753(0 (1976); see Rush v. United States, 559 F.2d 455, 457 (7th Cir. 1977) (per 
curiam) (indigent defendant has right to be provided with copy of underlying transcript when incarceration 

Right to Legal Assistance. The sixth amendment right to counsel is
unavailable to petitioners in actions under federal habeas corpus statutes 
because habeas actions are civil in nature.2453 The rules governing section 
2255 proceedings, however, require courts to appoint counsel for indigent 
petitioners if an evidentiary hearing is granted2454 or if advice is necessary to 
enable full utilization of available means of discovery.2455 Federal prisoners 
petitioning in forma pauperis under section 2255 are entitled to free trans
cripts of prior proceedings if the transcripts are pertinent to the issues raised 
and if the petition is not frivolous.2456 Similarly, petitioners pursuing relief 
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under section 2241 in forma pauperis are entitled to pertinent documents or 
parts of the record without cost.2457

prevents him from obtaining it otherwise and request for records is not frivolous). A petition for transcripts 
should be filed as a motion under section 753(f) because it is not a proper subject for a section 2255 motion. 
Id. at 457-58 (district court erred in construing pro se motion for free transcripts as motion under § 2255 
because motion does not immediately seek to correct or vacate sentence). The Supreme Court has held that 
the nonfrivolity and necessity requirements of section 753(f) do not violate the Constitution. United States 
v. Macollum, 426 U.S. 317, 322-23, 327 (1976) (due process does not require that indigent federal prisoner 
have unconditional right to obtain free transcripts).

2457. 28 U.S.C. § 2250 (1976); cf. id. § 1915 (federal courts may authorize waiver of fees, costs, or 
security in commencement of any action, civil or criminal, by individual who files affidavit in good faith 
stating that he is unable to pay such costs).

2458. Id. § 2255; cf. Sassoon v. United States, 561 F.2d 1154 (5th Cir. 1977) (order vacating prior § 2255 
ruling amounted to finding that record conclusively showed defendant’s contentions were without merit). 
Compare Ron v. Wilkinson, 565 F.2d 1254, 1256 (2d Cir. 1977) (district court erred in dismissing, without 
hearing, petition alleging improper refusal of representation at prison disciplinary proceeding resulting in 
loss to petitioner of 90 days of statutory good time, a “constitutionally significant” penalty) with Newfield 
v. United States, 565 F.2d 203, 207-08 (2d Cir. 1977) (district court properly dismissed, without hearing, 
petition alleging mental incompetence to stand trial when petitioner failed to set forth any additional 
controverted issues of fact) and Miller v. United States, 564 F.2d 103, 107 (1st Cir. 1977) (petition alleging 
ineffective assistance of counsel properly dismissed without hearing when no plausible claim of prejudice 
was made out by petitioner’s motion), cert, denied, 435 U.S. 931 (1978) and Peroff v. Hylton, 563 F.2d 
1099, 1101 (4th Cir. 1977) (per curiam) (new hearing requested by habeas petition on issue of petitioner’s 
extraditability not required when evidence proferred by Swedish authorities was sufficient to sustain 
finding of probable cause to believe that petitioner committed securities fraud under Swedish law in spite of 
new evidence presented by petitioner) and Zvonaric v. Mustain, 562 F.2d 570, 572 (8th Cir. 1977) (per 
curiam) (hearing serves no useful function when lack of jurisiction apparent from motion, records, and 
files).

2459. 565 F.2d 203 (2d Cir. 1977).
2460. Id. at 206.
2461. Id.
2462. Id. at 208.
2463. 550 F.2d 786 (2d Cir.), cert, denied, 431 U.S. 972 (1977).
2464. Id. at 790; 565 F.2d at 207.
2465. 491 F.2d 758 (2d Cir. 1974).
2466. 565 F.2d at 207.

Evidentiary Hearings. Federal district courts are required to hold
evidentiary hearings on section 2255 petitions unless the record conclusively 
shows no basis for relief.2458 This term in Newfield v. United States2459 the 
Second Circuit specifically addressed the issue of summary dismissals of 
section 2255 petitions. Newfield had filed two pro se petitions to vacate his 
bank robbery conviction on the ground of mental incompetence to stand 
trial.2460 The district court denied the petitions without a hearing because “the 
files and records show that petitioner is entitled to no relief.”2461 Although 
upholding the district court’s denial of Newfield’s petitions,2462 the court of 
appeals reaffirmed its recent holding in Wojtowicz v. United States,2463 which 
requires a hearing whenever a section 2255 petition presents “detailed and 
controverted issues of fact.”2464 Citing its previous holding in Dalli v. United 
States,2465 the court emphasized its disapproval of summary denial of any 
postconviction petition supported by an affidavit that sets forth specific facts 
the petitioner can establish by competent evidence.2466 When no new informa
tion is asserted and no issues of fact set forth, however, the decision whether 
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to hold a hearing is left to judicial discretion.2467 Although suggesting that the 
trial court set forth in its order the reasons for denying the petitioner’s section 
2255 motion without holding a hearing, the court found the denial to be 
within the trial judge’s discretion.2468

2467. Id.
2468. Id. at 208.
2469. 556 F.2d 224 (3d Cir. 1977).
2470. Id. at 225.
2471. Id. at 227.
2472. Darr v. Burford, 339 U.S. 200, 218 (1950).
2473. 569 F.2d 199 (3d Cir. 1977).
2474. Id. at 201.
2475. Id.
2476. Id. at 205.
2477. Id. at 206.
2478. Id. at 205-06.
2479. Id. at 206.
2480. Id.

A similar petition was dismissed by the Third Circuit this term in Brown v. 
United States.2469 In that case the petitioner filed a section 2255 motion 
alleging that new evidence showed a prosecution witness had been previously 
hospitalized for mental illness—contrary to her testimony at trial—and 
asserted that the prosecution had been aware of this perjury.2470 Finding that 
both Brown and his attorney had been aware of this information at the time of 
the trial, the Third Circuit affirmed the district court’s denial of Brown’s 
petition, holding that no evidentiary hearing is required on habeas petitions 
alleging information that could have been presented at the trial but was 
not.2471

When an evidentiary hearing is granted, the general rule is that petitioners 
seeking collateral relief must bear the burden of proving the illegality of their 
convictions.2472 2473 A limited exception to this rule was announced this term by 
the Third Circuit in United States v. Hollis.2413 Hollis, who had pleaded guilty 
to a charge of illegal transportation of a firearm in interstate commerce, filed 
a section 2255 motion challenging the validity of his guilty plea on the basis of 
mental incompetency.2474 The issue of Hollis’ competency had been raised at 
arraignment, but no hearing was held to evaluate the claim.2475 The Govern
ment normally bears the burden of proving a criminal defendant competent to 
stand trial whenever that issue is raised before or at trial or on direct 
appeal.2476 Because Hollis’ appeal was grounded on a habeas petition, 
however, the court was faced with the issue of where the burden of proof lay. 
In resolving the tension between the two rules concerning allocation of the 
burden, the court looked to the underlying rationale of the habeas rule and 
reasoned that the rule is premised on a general presumption of the correctness 
of prior criminal proceedings.2477 To succeed, the habeas petitioner must show 
the presumption to be incorrect in his own case.2478 In Hollis’ case, however, 
no hearing was held and no facts were found on the issue of competency, 
although the issue had been specifically raised at arraignment.2479 Con
sequently, the presumption of correctness of prior proceedings could not 
attach because there were no such proceedings on the issue of competency.2480 
The district court’s denial of Hollis’ petition was therefore vacated, and the 
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case was remanded for habeas proceedings in which the Government would 
bear the burden of proving competency.2481

2481. Id. at 207.
2482. 28 U.S.C. § 2255 (1976). One commentator notes that the most common course is for the prisoner 

to be discharged subject to retrial within a reasonable time. Wright, Miller & Cooper, supra note 1, § 
4268 at 713-14.

2483. 28 U.S.C. § 2253 (1976) (final order in habeas proceeding subject to review on appeal); id. § 2255 
(order entered upon motion appealable as final order in habeas proceeding).

2484. Fed R. App. P. 4(a). A timely notice of appeal pursuant to Federal Rules of Appellate Procedure 
1 and 3(a) should be filed to avoid dismissal of an appeal notwithstanding its merits. Zimmerman v. Spears, 
565 F.2d 310, 317 (5th Cir. 1977). The Zimmerman case holds, however, at least in the case of a pro se 
petition, that a notice of appeal need not be filed to gain appellate review of a habeas corpus decision 
initially rendered by an individual circuit judge. Id.

2485. See Canady v. United States, 554 F.2d 203, 204 (5th Cir. 1977) (appellant’s allegation of violation 
of Federal Rule of Criminal Procedure 11 remanded for district court determination because not 
previously addressed by that court although raised in habeas petition). In the interest of prompt 
disposition, however, courts of appeal may consider issues not first presented to the district court. See 
United States v. Gibson, 559 F.2d 934, 935 (4th Cir.) (per curiam) (court of appeals chose to address, 
rather than remand, issue whether trial court erred in imposing sentences for two firearms offenses, despite 
fact that charges embraced single possession and despite fact that petitioner did not raise issue in district 
court), cert, denied, 434 U.S. 987 (1977).

2486. See Monteer v. Benson, 574 F.2d 447, 452 (8th Cir. 1978) (no reason to remand when petitioner 
alleging newly discovered evidence failed to state that such evidence was unknown to him at time of § 2255 
hearing in district court and gave no explanation of failure to introduce such evidence at that hearing).

2487. Wayne v. United States, 539 F.2d 443, 445 (5th Cir. 1976) (per curiam), cert, denied, 429 U.S. 
1103 (1977). But cf. 28 U.S.C. § 2253 (1976) (state prisoner may not appeal federal habeas corpus 
disposition unless judge entering order issues certificate of probable cause).

2488. 28 U.S.C § 2254(a) (1976); see id. § 2241(c)(3).
2489. 428 U.S. 465 (1976).

Remedies and Appeal. Federal courts granting relief pursuant to
section 2255 may discharge the petitioner, resentence him, or grant a new 
trial.2482 Final orders under federal habeas corpus statutes may be appealed2483 
within sixty days of the entry of final judgment.2484 Issues raised on appeal 
that were not addressed by the district court will be remanded for district 
court determination.2485 On the other hand, issues known to the petitioner at 
the time of the habeas proceeding but not raised until subsequent appeal will 
not ordinarily be remanded for consideration by the district court.2486 
Certificates of probable cause for appeal are not required of federal 
prisoners.2487

HABEAS RELIEF FOR STATE PRISONERS

Habeas relief is also available, though to a more limited extent than for 
federal prisoners, to state prisoners alleging incarceration in violation of the 
Constitution, laws, or treaties of the United States.2488 2489 Although the jurisdic
tion of federal courts over petitions by state prisoners is similar to that for 
federal prisoners, stricter exhaustion requirements and the Supreme Court’s 
decision in Stone v. Powell™9 sharply limit the claims that federal courts may 
consider.
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Jurisdiction and Venue. Under 28 U.S.C. §§ 2241 and 2254, a state
prisoner may petition for a writ of habeas corpus in the district in which he is 
incarcerated or in the district in which he was convicted.2490 The state 
prisoner may challenge only the fact and duration of his custody under the 
habeas corpus statutes; challenge to conditions of confinement is permitted 
under 42 U.S.C. § 1983.2491 Actions improperly pleaded under section 1983 
must be repleaded under habeas corpus statutes and must satisfy all pertinent 
requirements, including exhaustion of state remedies.2492 Federal courts may 
refuse to hear habeas petitions presenting issues adjudicated in prior habeas 
proceedings,2493 but may entertain petitions predicated on factual or other 
grounds not previously adjudicated.2494

2490. See 28 U.S.C. §§ 2241, 2254 (1976). Section 2241 provides federal courts with the general power 
to grant writs of habeas corpus and section 2254 defines the procedures a state prisoner must follow to 
obtain a writ. Id. §§ 2241, 2254. Under section 2241 federal courts may also issue writs of habeas corpus ad 
prosequendum, to bring a prisoner into court for federal prosecution, and habeas corpus ad testificandum, 
to produce a prisoner to testify in a federal case. Id. § 2241(c)(5). The Supreme Court ruled this Term that 
a writ of habeas corpus ad prosequendum is not a detainer for purposes of the Interstate Agreement on 
Detainers. United States v. Mauro, 98 S. Ct. 1834, 1847 (1978). If the United States does file a detainer 
against a state prisoner, however, and later obtains custody by means of a writ of habeas corpus ad 
prosequendum, it is bound by the provisions of the Act. Id. at 1847-48.

2491. Compare Williams v. Ward, 556 F.2d 1143, 1150-51 (2d Cir.) (petition challenging parole 
procedures and requesting a new parole hearing but not demanding immediate release or grant of parole 
may proceed under § 1983), cert, dismissed, 434 U.S. 944 (1977) with Watson v. Briscoe, 554 F.2d 650, 652 
(5th Cir. 1977) (per curiam) (request for immediate parole review with view toward release is strictly 
habeas matter, whereas allegation that prison medical staff negligent and violated prisoner’s constitutional 
rights cognizable under § 1983).

2492. Compare Williams v. Ward, 556 F.2d 1143, 1150-51 (2d Cir.) (petition challenging parole 
procedures and requesting new hearing, or in the alternative demanding immediate release, contains both § 
2254 and § 1983 claims; district court properly segregated claims and proceeded to hear § 1983 claim, 
while ignoring request for immediate release because petitioner had not exhausted state remedies), cert, 
dismissed, 434 U.S. 944 (1977) with Watson v. Briscoe, 554 F.2d 650, 652 (5th Cir. 1977) (§ 1983 complaint 
requesting injunction requiring parole board to review its decision immediately and requiring prison 
officials to restore good time credits cognizable only as habeas petition; district court to determine whether 
to stay action pending exhaustion of state remedies, or to dismiss). See generally notes 2626-98 infra and 
accompanying text (prisoners’ rights). Habeas corpus petitions may be amended under rule 15 of the 
Federal Rules of Civil Procedure. 28 U.S.C. § 2242 (1976) (amendment of habeas petitions governed by 
“rules of procedure applicable to civil actions”); see Hodges v. Rose, 570 F.2d 643, 649 (6th Cir.), cert, 
denied, 98 S. Ct. 2244 (1978). The grant or denial of such amendment is within the discretion of the district 
court judge and will be reversed only for abuse of discretion. Id.

2493. 28 U.S.C. § 2244(b) (1976); Section 2254 Rules, supra note 2411, rule 9(b) (successive petition 
may be dismissed if judge finds it fails to allege new or different grounds for relief); see Parker v. Estelle, 
558 F.2d 312, 314 (5th Cir. 1977) (petition alleging jury failed, in considering sentence, to take into account 
six years mandatory mental hospitalization denied because issue fully and fairly litigated in prior habeas 
proceeding). A review of the underlying state conviction by the Supreme Court by either direct appeal or 
writ of certiorari is conclusive, in subsequent habeas corpus proceedings, of all issues actually adjudicated. 
28 U.S.C. § 2244(c) (1976).

2494. 28 U.S.C. § 2244(b) (1976). New grounds will support a subsequent habeas petition only if they 
were not deliberately withheld at the time of the original petition. Id; see Parker v. Estelle, 558 F.2d 312, 
315 (5th Cir. 1977) (jurors’ affidavits stating that they failed to take into account prior mental 
hospitalization in sentencing petitioner not considered when petitioner could have procured affidavits for 
prior habeas proceeding); Section 2254 Rules, supra note 2411, rules 2(c), 9(b) (rule 2(c) requires petitioner 
to state all grounds for relief including those of which he should be aware through exercise of due diligence; 
rule 9(b) allows dismissal of successive petition alleging new grounds if judge finds petitioner’s failure to 
assert those grounds in prior petition was abuse of writ). Similarly, under section 2244(c), a prior judgment 
of the Supreme Court on any issue of law or fact is conclusive in a habeas proceeding unless a material and
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This term in Williams v. Ward2495 the Second Circuit considered a pro se 
action under section 1983. The plaintiff alleged that denial of his application 
for parole had been based on false information in his institutional files, that he 
should have had the opportunity to challenge those files, and that denial of 
subsequent work release applications had been wrongly based on the parole 
denial.2496 As relief, Williams requested an order to show cause why he should 
not be granted a new parole hearing or, in the alternative, immediate release 
or parole.2497 The district court, recognizing that a petition for immediate 
release sounds in habeas corpus and can be granted under section 2254 only 
after state remedies have been exhausted, denied that request,2498 but found 
merit in the due process claim and ordered that Williams be granted a new 
parole hearing within sixty days.2499 On appeal the government argued that 
because the ultimate object of Williams’ action was to gain immediate release, 
the entire action should have been treated as a petition for habeas corpus and 
dismissed for failure to exhaust state remedies.2500 The court of appeals 
disagreed, holding that Williams’ request for a new parole hearing was 
cognizable outside habeas corpus because it concerned the manner of the 
parole decisionmaking process, not the outcome of the hearing itself.2501 
Relying on Preiser v. Rodríguez,2502 the court concluded that a plaintiff is not 
barred from pursuing section 1983 relief in federal court while simultaneously 
satisfying the exhaustion requirement for a habeas corpus claim in state 
court.2503 After considering the jurisdictional issue, however, the court of 
appeals reversed the decision of the district court on the merits and ordered 
the complaint dismissed.2504

2502. 411 U.S. 475 (1973). In Preiser the Court stated in a footnote that a prisoner who is seeking federal 
habeas corpus relief, with the attendant exhaustion of state remedies requirement, is in no way precluded 
from simultaneously litigating in federal court a section 1983 claim relating to conditions of confinement. 
Id. at 499 n.14.

2503. 556 F.2d at 1151. The state had also argued that Williams’ section 1983 claim was barred by res 
judicata because Williams earlier had been denied relief by the Eastern District of New York in a habeas 
corpus action in which he litigated an allegedly identical claim. Id. at 1152. The court agreed that a 
judgment in a federal habeas action may act to bar a subsequent, identical claim in a section 1983 action. 
Id.at 1153. Nevertheless, because it perceived the question of the identity of the claims to be close, and 
because of doubts about the preclusive effect of a prior judgment that rests alternatively on the merits and 
on a procedural defect, the court chose to base its decision on the merits rather than on res judicata. Id. at 
1155.

2504. Id. at 1162.

controlling fact is pleaded that was not in the record reviewed by the Court and was not discoverable 
through the exercise of due diligence at that time. 28 U.S.C. § 2244(c) (1976); cf Hardwick v. Doolittle, 558 
F.2d 292, 295-96 (5th Cir. 1977) (district court without power to enjoin state prisoner from seeking future 
habeas relief for claims that have been denied in past because might deter prisoner from bringing newly 
discovered meritorious claim or from working to substantiate claims previously denied; summary denial 
under § 2244(b), not injunction, appropriate remedy when petitioner seeks to relitigate undeserving 
claims), cert, denied, 434 U.S. 1049 (1978).

2495. 556 F.2d 1143 (2d Cir.), cert, dismissed, 434 U.S. 944 (1977).
2496. Id. at 1146-47.
2497. Id. at 1147.
2498. Id.
2499. Id. at 1148-49.
2500. Id. at 1149.
2501. Id. at 1151.
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The Fifth Circuit faced similar issues this term in Watson v. Briscoe.2™ 
Watson filed a section 1983 complaint alleging that prison officials had 
violated his constitutional rights by negligently failing to recognize his 
physical disability, and then penalizing him with a loss of good time credits 
for his subsequent refusal to do manual labor. He further asserted that 
proceedings of the parole board were deficient because, in denying him parole, 
the board had considered the disciplinary reports revoking his good time 
credits.2505 2506 Watson’s requests for relief included damages and an injunction 
requiring that the parole board immediately review its decision, restore his 
good time credits, and expunge the erroneous disciplinary reports from his 
record.2507 The district court held that the claims constituted a habeas corpus 
petition and dismissed the complaint for failure to exhaust state remedies.2508 
The Fifth Circuit affirmed, finding that under Preiser v. Rodriguez an 
injunction requiring immediate parole review and restoration of good time 
credits could issue only in a habeas corpus action.2509

2505. 554 F.2d 650 (5th Cir. 1977) (per curiam).
2506. Id. at 651.
2507. Id. at 651-52.
2508. Id. at 652.
2509. Id. at 625; see Preiser v. Rodriguez, 411 U.S. 475, 489-90 (1973) (petition challenging 

constitutionality of procedures resulting in denial of good time credit was habeas corpus petition because 
allowance of good time credits would lead to immediate or accelerated release).

2510. State prisoners seeking federal habeas corpus relief must assert that they are in custody pursuant 
to a state court judgment. 28 U.S.C. § 2254 (a) (1976); Conner v. Pickett, 552 F.2d 585, 587 (5th Cir. 1977) 
(per curiam); Section 2254 Rules, supra note 2411, rule 1(a); see Estelle v. Dorrough, 420 U.S. 534, 536 n.2 
(1975) (federal prisoner under state detainer warrant considered to be in state custody for purposes of 
federal habeas relief). Restraint sufficient to constitute custody includes release on parole, Tisnado v. 
United States, 547 F.2d 452, 455 (9th Cir. 1976), and release on bail or personal recognizance pending 
execution of sentence, Hensley v. Municipal Court, 411 U.S. 345, 351-53 (1973). Courts have refused to 
find custody, however, when the petitioner escaped while the petition was pending. Lopez v. Malley, 552 
F.2d 682, 683 (10th Cir. 1977) (per curiam).

2511. 28 U.S.C. § 2254(a) (1976) (writ of habeas corpus extends only to prisoner held in violation of 
Constitution, laws, or treaties of the United States); see id. § 2241(c)(3) (writ of habeas corpus extends to 
prisoner if (1) in custody for act done or omitted pursuant to act of Congress, or in violation of Constitution 
or laws or treaties of United States; (2) citizen of foreign state; (3) needed to testify or appear at trial; (4) in 
custody under authority of United States).

2512. See Gillihan v. Rodriguez, 551 F.2d 1182, 1190, 1191-92 (10th Cir. 1977) (jury’s authority to 
impose death sentence did not deny petitioner due process because sentence not imposed; claimed errors in 
jury instructions and admission of evidence not reviewable in federal habeas proceeding when no denial of 
fundamental fairness). Habeas corpus relief is available even if vacating a particular conviction would not 
have the effect of reducing a general sentence. Hickey v. Jeffes, 571 F.2d 762, 764-65 (3d Cir. 1978) (in 
addition to present custody, present and future collateral consequences flow from invalid conviction).

2513. See, e.g., Bonds v. Wainright, 564 F.2d 1125, 1131 (5th Cir. 1977) (counsel ineffective when no 
genuine consultation with defendant on whether to appeal conviction); Rinehart v. Brewer, 561 F.2d 126, 
131-32 (8th Cir. 1977) (counsel ineffective when failed to explain to petitioner nature of charge and 
consequences of guilty plea, failed to grasp possibility that defendant guilty of manslaughter as opposed to 

Issues Cognizable. Prisoners in custody2510 pursuant to a state court
judgment may petition for a writ of habeas corpus only on the ground that 
they are being held in violation of the Constitution, laws, or treaties of the 
United States.2511 Federal courts will not entertain insubstantial or frivolous 
constitutional claims.2512 This term state prisoners raised a broad range of 
cognizable claims including violations of the right to counsel,2513 defective 
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guilty pleas,2514 violations of the right to jury trial,2515 Miranda violations,2516 
denials of due process,2517 and denials of the right to speedy trial.2518

second degree murder, and failed to investigate adequately possibility of suppressing state evidence at trial); 
Loud v. Estelle, 556 F.2d 1326, 1329 (5th Cir. 1977) (no absolute right to counsel at probation revocation 
proceeding that removes suspension of previously imposed sentence, absent some colorable claim that 
revocation was wrongful).

2514. See, e.g., Toler v. Wyrick, 563 F.2d 372, 373 (8th Cir. 1977) (alleging involuntary plea because 
threatened with longer sentence if jury trial demanded, and because trial judge actively participated in 
negotiations), cert, denied, 435 U.S. 907 (1978); Gardner v. Pogue, 558 F.2d 548, 549 (9th Cir. 1977) 
(alleging coercion of guilty plea and failure of state to honor plea bargain); White v. Estelle, 556 F.2d 1366, 
1366 (5th Cir. 1977) (same).

2515. See, e.g., Bonner v. Wyrick, 563 F.2d 1293, 1296-97 (8th Cir. 1977) (alleging that state statute 
limiting judge’s discretion in granting concurrent sentences only to those who plead guilty denies right to 
jury trial); Woodcock v. McCauley, 563 F.2d 806, 807 (7th Cir. 1977) (alleging coerced waiver of right to 
jury trial); Raines v. Alabama, 552 F.2d 660, 662 (Sth Cir.) (alleging unconstitutionality of Alabama 
youthful offender act because it requires waiver of right to jury trial), cert, denied, 434 U.S. 973 (1977).

2516. See, e.g., Henne v. Fike, 563 F.2d 809, 811 (7th Cir. 1977) (per curiam) (alleging that 
incompetence to understand Miranda rights due to intoxication resulted in absence of knowing and 
voluntary waiver of those rights), cert, denied, 434 U.S. 1072 (1978); Beam v. Estelle, 558 F.2d 782, 783 
(5th Cir. 1977) (per curiam) (alleging confession elicited by questioning prior to Miranda warning); Cooper 
v. Warden, 566 F.2d 28, 29 (7th Cir. 1977) (alleging mental incompetence to comprehend Miranda 
warning).

2517. See, e.g., Sims v. Sielaff, 563 F.2d 821, 823 (7th Cir. 1977) (alleging violation of due process in 
parole revocation hearing and failure to satisfy hearing standards of Morrissey v. Brewer, 408 U.S. 471, 
484-87 (1972)); Smith v. Estelle, 562 F.2d 1006, 1007 (5th Cir. 1977) (alleging violation of due process 
because defendant forced to stand trial in prison clothing); Layne v. Gunter, 559 F.2d 850, 850-51 (1st Cir. 
1977) (alleging that three-year delay by state court in authorizing transcript for appeal violates due 
process), cert, denied, 434 U.S. 1038 (1978); McDonald v. Headrick, 554 F.2d 253, 254 (5th Cir.) (per 
curiam) (alleging violation of due process because conviction devoid of evidentiary support), cert, denied,
434 U.S. 956 (1977). Claims alleging denial of due process through failure to conform to state evidentiary 
rules are cognizable in federal habeas corpus petitions only if the failure resulted in denial of fundamental 
fairness. Anderson v. Maggio, 555 F.2d 447, 451 (5th Cir. 1977).

2518. See Smith v. Mabry, 564 F.2d 249, 250-51 (8th Cir. 1977) (alleging that 10-month delay after 
demand for speedy trial violated sixth amendment), cert, denied, 435 U.S. 907 (1978); Schoultz v. Sheriff of 
Carson City, No. 76-3722, slip op. at 2657 (9th Cir. Nov. 11, 1977) (unpublished opinion) (alleging that 
224-day delay between arraignment and trial denied sixth amendment right to speedy trial), cert, denied,
435 U.S. 954 (1978).

2519. 428 U.S. 465 (1976).
2520. Id. at 494; see Circuits Note: 1975-1976 Term, supra note 1, at 509-10 (discussing Stone).
2521. See, e.g., Mack v. Cupp, 564 F.2d 898, 900 (9th Cir. 1977) (Ninth Circuit has previously applied 

Stone retroactively); Dupont v. Hall, 555 F.2d 15, 16-17 (1st Cir. 1977) (Stone applies retroactively); 
Holmberg v. Parratt, 548 F.2d 745, 746 (8th Cir.) (same), cert, denied, 431 U.S. 969 (1977); O’Berry v. 
Wainwright, 546 F.2d 1204, 1218 (5th Cir.) (summarily rejecting mere prospective application of Stone; 
citing other Fifth Circuit cases that have applied Stone retroactively), cert, denied, 433 U.S. 911 (1977); 
Chavez v. Rodriguez, 540 F.2d 500, 502 (10th Cir. 1976) (per curiam) (Stone applied retroactively).

2522. The Seventh Circuit this term refused to extend the rationale of Stone to other cognizable 
constitutional claims. Henne v. Fike, 563 F.2d 809, 812 (7th Cir. 1977) (per curiam) (Stone does not apply 

In Stone v. Powell,2519 decided two Terms ago, the Supreme Court held that 
if a state has provided an opportunity for “full and fair” litigation of a fourth 
amendment claim, a federal court may not grant habeas corpus relief for 
failure to exclude evidence that was obtained in an unconstitutional search or 
seizure.2520 Five circuits have now held that Stone is to be applied retroactive
ly.2521 There was little development this term of the question whether the 
reasoning of Stone might be extended to other alleged constitutional viola
tions.2522 Attention has focused instead on what constitutes an opportunity for 
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full and fair litigation of a fourth amendment claim. The courts of appeals 
have stressed that under Stone the correctness of a state court’s decision on 
the claim is not reviewable.2523 Furthermore, the fourth amendment claim 
need not have been actually litigated on the merits, provided that the 
defendant had the opportunity to raise it.2524

to fifth amendment claim that illegally obtained confession improperly admitted into evidence; Stone 
grounded exclusively on deterrence rationale as it pertains to fourth amendment search and seizure 
claims), cert, denied, 434 U.S. 1072 (1978). But see White v. Finkbeiner, 570 F.2d 194, 200 & n.2 (7th Cir. 
1978) (forceful argument can be made that Stone precludes habeas relief based on claim that voluntary 
confession, obtained in violation of Miranda rules, was improperly admitted).

In two cases decided last Term, the Supreme Court declined to extend the reasoning of Stone to habeas 
claims asserting violations of other constitutional guarantees. See Castaneda v. Partida, 430 U.S. 482 
(1977) (affirming grant of habeas petition when state failed to rebut prima facie showing of discriminatory 
grand jury selection); Brewer v. Williams, 430 U.S. 387 (1977) (hearing merits of habeas petition that 
alleged violation of Miranda rule). Some members of the Court, however, have indicated their belief that 
the Stone holding should be extended. See Castaneda v. Partida, 430 U.S. at 508 n.l (Powell, J., with 
Burger, C.J., & Rehnquist, J., dissenting) (habeas petitions alleging discriminatory grand jury selection 
should not be cognizable when when subsequent trial not tainted; incremental benefit of review outweighed 
by heavy social costs); Brewer v. Williams, 430 U.S. at 420-29 (Burger, C.J., dissenting) (courts should 
apply Stone balancing test in all habeas cases in which application of prophylactic rule like Miranda results 
in mechanical exclusion of reliable evidence).

2523. See, e.g., Mack v. Cupp, 564 F.2d 898, 901 (9th Cir. 1977) (state court decision not to hold 
evidentiary hearing, predicated on finding that defendant failed to allege facts conflicting with officer’s 
affidavit, not reviewable); Petillo v. New Jersey, 562 F.2d 903, 906 (3d Cir. 1977) (state court finding of 
truthfulness of affidavit supporting search warrant not reviewable); cf. Lewis v. Gourley, 560 F.2d 393, 394 
(8th Cir.) (per curiam) (state court denial of second suppression hearing not reviewable because first 
suppression hearing met Stone standard), cert, denied, 434 U.S. 987 (1977).

2524. See Johnson v. Meacham, 570 F.2d 918, 920 (10th Cir. 1978) (per curiam) (defendant received full 
and fair opportunity to litigate fourth amendment claim when state supreme court refused to consider 
merits due to defendant’s failure to raise claim at trial); Pulver v. Cunningham, 562 F.2d 198, 201 (2d Cir. 
1977) (because defendant failed to develop suppression theory at pretrial hearing, even though aware of 
relevant facts, inability to litigate claim at trial was not denial of full and fair opportunity).

2525. 372 U.S. 293 (1963).
2526. A state evidentiary hearing has not been “full and fair” under Townsend if: (1) the merits of the 

factual dispute were not resolved; (2) the factual determination is not fairly supported by the whole record; 
(3) the factfinding procedure was inadequate; (4) there is a substantial allegation of newly discovered 
evidence; (5) the material facts were not adequately developed; or (6) for any other reason it appears that 
the state trier of fact did not afford the defendant a full and fair evidentiary hearing. Id. at 313.

2527. Stone v. Powell, 428 U.S. at 494 n.36.
2528. 564 F.2d 898 (9th Cir. 1977).
2529. Id. at 901.
2530. Id.

The test for determining whether a petitioner’s fourth amendment claim 
was fully and fairly litigated in state court remains an open question. The 
Court in Stone cited Townsend v. Sain,2525 which established criteria for 
determining when a federal district court must hold an evidentiary hearing in 
a habeas corpus proceeding,2526 as analogous authority on the “full and fair” 
issue.2527 In practice, however, the Townsend test has been loosely applied to 
this issue. For example, this term in Mack v. Cupp2™ the Ninth Circuit 
declined to hold that the Townsend standard must be applied as the sole 
measure of “full and fair” litigation.2529 Mack alleged that the state court’s 
failure to hold an evidentiary hearing on the factual issues raised in his motion 
to suppress constituted a deprivation of his right to full and fair litigation.2530 
The court disagreed, asserting that while Townsend was directly concerned 
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with examining the accuracy of a state court’s findings of fact, Stone 
precludes relitigation of any fourth amendment claim the petitioner had the 
opportunity to fully and fairly litigate, regardless of the substantive correct
ness of the state court’s decision.2531 The court reasoned that although 
Townsend mandated that the federal court hold an evidentiary hearing even 
when the petitioner may have forgone such an opportunity at the trial 
level,2532 Stone requires only that the petitioner be given the opportunity to 
litigate the fourth amendment claim.2533 The court held that the refusal to 
grant an evidentiary hearing, based on Mack’s failure to allege facts sufficient 
to contradict the affidavit supporting the search warrant, did not constitute 
denial of a full and fair opportunity to litigate his claim.2534

2531. Id.
2532. Id.
2533. See note 2520 supra.
2534. 564 F.2d at 901.
2535. 556 F.2d 743 (5th Cir. 1977).
2536. Id. at 746.
2537. Id. at 744.
2538. Id. at 746.
2539. Id.; see Stone v. Powell, 478 U.S. at 493 n.35.
2540. 556 F.2d at 746-47.
2541. 28 U.S.C. § 2254(b), (c) (1976); see, e.g., Wilson v. Fogg, 571 F.2d 91, 92 (2d Cir. 1978) 

(exhaustion not achieved when petitioner failed to raise due process claim in state court); Rimmer v. 
Fayetteville Police Dep’t, 567 F.2d 273, 275 (4th Cir. 1977) (dictum) (in enacting § 2254, Congress 
specifically imposed requirement of exhaustion of state remedies before federal habeas corpus relief may be 
sought); Bonner v. Wyrick, 563 F.2d 1293, 1296 (8th Cir. 1977) (exhaustion requirement not fulfilled when 
unclear from record whether claim advanced before state court of appeals); Clark v. Vermillion, 558 F.2d 
891, 892 (8th Cir. 1977) (per curiam) (petitioner’s claim dismissed in view of pending state court appeal); 
Elliott v. Morford, 557 F.2d 1228, 1231 (6th Cir. 1977) (exhaustion achieved when issue presented in 
petition for certiorari to state supreme court despite that court’s failure to address issue), cert, denied, 434 
U.S. 1040 (1978).

The Fifth Circuit also concluded this term, in Graves v. Estelle,2535 that the 
Townsend standard is not always controlling when determining whether state 
court litigation of a fourth amendment claim is “full and fair.”2536 Graves 
argued that the warrantless search that led to his conviction for possession of 
heroin was unsupported by probable cause.2537 The court found Townsend 
helpful but not controlling, because a finding of probable cause requires both 
a factual determination and a legal conclusion, while Townsend evidentiary 
hearings deal only with factual determinations.2538 In addition, the court 
noted that to allow a district court to overrule a state court’s probable cause 
determination is to “fly in the teeth” of the declaration in Stone that state 
court judges are as competent as federal judges to decide fourth amendment 
claims.2539 The court then dismissed Grave’s petition, concluding that he 
failed to prove at the federal trial level any lack of opportunity to fully and 
fairly litigate his fourth amendment claim.2540

Exhaustion and Waiver. Even if a state prisoner has raised cognizable
issues in a habeas petition, federal courts may entertain petitions only from 
state prisoners who have first exhausted all currently available state reme
dies.2541 This requirement is not jurisdictional; it evokes principles of comity 
and is designed to afford state courts the first opportunity to consider the 
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petitioner’s claim.2542 State courts, therefore, may determine the scope of state 
statutes and apply recent changes in constitutional law to state law. Neverthe
less, several exceptions may enable a state prisoner to gain federal habeas 
corpus review without exhausting state remedies. State remedies need not be 
exhausted if the exercise would certainly prove futile.2543 Similarly, circum
stances such as a showing of bad faith or harassment2544 or an inordinate and 
unjustifiable delay in a state proceeding may serve to dispense with the 
exhaustion requirement.2545 Moreover, in the interest of judicial economy, 
some courts will dispose of frivolous claims despite the petitioner’s failure to 
exhaust.2546 Finally, state collateral remedies need be exhausted only when the 
petitioner’s claims have not otherwise been “fairly presented” to the state 
courts.2547

2542. See Houston v. Estelle, 569 F.2d 372, 375-76 (5th Cir. 1978) (exhaustion requirement 
nonjurisdictional; state waived requirement when it failed to raise issue in federal court); Trantino v. 
Hatrack, 563 F.2d 86, 95-96 (3d Cir. 1977) (exhaustion is rule not of jurisdiction but of comity—the 
measure of deference that federal judiciary affords state judicial systems—and as such may not be waived 
by state prosecutor), cert, denied, 435 U.S. 928 (1978); Patterson v. Leeke, 556 F.2d 1168, 1170 (4th Cir.) 
(per curiam) (exhaustion rule is to be applied with flexibility because rule of comity and not of jurisdiction; 
prisoner should exhaust postconviction hearing route before petitioning for habeas relief), cert, denied, 434 
U.S. 929 (1977).

2543. See Howell v. Thomas, 566 F.2d 469, 469-70 (5th Cir.) (per curiam) (because district court ruled 
that requiring petitioner to resort to state procedures would deny him any effective relief, requirement of 
exhaustion satisfied), cert, denied, 47 U.S.L.W. 3222 (U.S. Oct. 2, 1978); Smith v. Estelle, 562 F.2d 1006, 
1007-08 (5th Cir. 1977) (state court’s refusal to consider further petitions from petitioner because raised 
issues that could have been raised in direct appeal excuses need for exhaustion); cf. Williams v. Perini, 557 
F.2d 1221, 1223 (6th Cir. 1977) (exhaustion not futile when mandamus and appeal still available in state 
supreme court, even though court refused review of parole authority in past cases); Williams v. Israel, 556 
F.2d 865, 866 (7th Cir. 1977) (when petitioner’s claim based on facts outside the record, state res judicata 
doctrine will not preclude hearing under postconviction relief act; no evidence that state remedies would be 
futile). But cf. Wilson v. Fogg, 571 F.2d 91, 94-95 (2d Cir. 1978) (state courts entitled to review their 
alleged errors even if some doubt about court’s willingness to hear claim, unless authoritatively shown that 
no further relief available).

2544. See Dolack v. Alienbrand, 548 F.2d 891, 894 (10th Cir. 1977) (showing of bad faith or harassment 
in state proceedings would justify federal habeas corpus review while state proceedings pending).

2545. See Layne v. Gunter, 559 F.2d 850, 851-52 (1st Cir. 1977) (although three-year delay in appeal 
due to state court’s failure to authorize transcripts would normally justify elimination of exhaustion 
requirement, exhaustion required because state procedures finally underway), cert, denied, 434 U.S. 1038 
(1978); Schoultz v. Sheriff of Carson City, No. 76-3732, slip op. at 2657 (9th Cir. Nov. 11, 1977) 
(unpublished opinion) (state court refused to decide issue because under concurrent consideration in 
federal court; federal court will proceed to decide unexhausted issue if not decided by state court within 
reasonable time), cert, denied, 435 U.S. 954 (1978).

2546. See Dorsey v. Maschmann, 571 F.2d 1002, 1003 (8th Cir. 1977) (per curiam) (unexhausted 
petition dismissed as frivolous when petitioner, convicted for robbery while on parole, attempted to 
challenge capias warrant terminating parole on basis of failure to state how parole violated).

2547. See Hickey v. Jeffes, 571 F.2d 762, 764 (3d Cir. 1978) (petition under state postconviction hearing 
act not required to fulfill exhaustion when same issues raised at state trial and on direct appeal); Miller v. 
Harvey, 566 F.2d 879, 880 (4th Cir. 1977) (exhaustion requires petitioner to pursue remedy under state 
postconviction relief act if no state appeal taken); Patterson v. Leeke, 556 F.2d 1168, 1171 (4th Cir.) (per 
curiam) (same), cert, denied, 434 U.S. 924 (1977). But see Brown v. Wilmot, 572 F.2d 404, 406 (2d Cir. 
1978) (per curiam) (exhaustion not fulfilled despite unavailability of direct appeal when state habeas corpus 
remedy possible).

The issues raised in the federal habeas corpus petition must be the same as the issues presented to the 
state courts. See Wilson v. Fogg, 571 F.2d 91, 94 (2d Cir. 1978) (constitutional claim not exhausted when 
same claim raised in state court solely as violation of state statute); Trantino v. Hatrack, 563 F.2d 86, 97 
(3d Cir. 1977) (every claim presented in federal habeas corpus petition must have been raised in state
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The circuits remain divided on the issue whether an entire habeas petition 
should be dismissed if it contains both exhausted and unexhausted claims. In 
deference to considerations of comity and judicial economy, the Fifth and 
Ninth Circuits will not hear petitions containing one or more unexhausted 
claims.* 2548 Other circuits will hear the exhausted claims and dismiss the 
unexhausted ones, reasoning that the need for a swift remedy on a meritorious 
claim outweighs interests of federalism.2549

court), cert, denied, 435 U.S. 928 (1978). Exhaustion is not defeated by a state court’s failure to discuss an 
issue in its opinion, provided the issue was raised in the petitioner’s brief before that court. Smith v. 
Digmon, 434 U.S. 332, 333-34 (1978) (per curiam); Girard v. Goins, 575 F.2d 160, 163 (8th Cir. 1978); 
Elliott v. Morford, 557 F.2d 1228, 1232 (6th Cir. 1977), cert, denied, 434 U.S. 1040 (1978); see Houston v. 
Estelle, 569 F.2d 372, 375 (5th Cir. 1978) (issue fairly presented to state courts even though petitioner’s 
brief not presented in correct form).

2548. Trantino v. Hatrack, 563 F.2d 86, 96 & n.20 (3d Cir. 1977), cert, denied, 435 U.S. 928 (1978); see 
Turner v. Wainwright, 550 F.2d 1012, 1013 (5th Cir. 1977) (per curiam) (consideration of habeas corpus 
petition deferred pending state exhaustion of all issues); Gonzales v. Stone, 546 F.2d 807, 810 (9th Cir.
1976) (same). Both circuits have demonstrated some flexibility in this policy. See Galtieri v. Wainwright, 
545 F.2d 942, 942 n.4 (5th Cir.) (undue delay may necessitate hearing exhausted claims and segregating 
unexhausted claims pending state exhaustion), petition for rehearing en banc granted, 545 F.2d 942 (1977); 
Schoultz v. Sheriff of Carson City, No. 76-3732, slip op. at 2657-58 (9th Cir. Nov. 11, 1977) (unpublished 
opinion) (when state court refuses to decide issue because under concurrent consideration in federal court, 
federal court will proceed to decide unexhausted issue if state does not act within reasonable time), cert, 
denied, 435 U.S. 954 (1978).

2549. See Trantino v. Hatrack, 563 F.2d 86, 96 n.20 (3d Cir. 1977) (rejecting rule of Fifth and Ninth 
Circuits and allowing hearing of exhausted claims), cert, denied, 435 U.S. 928 (1978); Triplett v. Wyrick, 
549 F.2d 57, 59 (8th Cir. 1977) (per curiam) (district court should have considered merits of exhausted 
claims but properly dismissed unexhausted ones); Meeks v. Jago, 548 F.2d 134, 137-38 (6th Cir. 1976) 
(same); Miller v. Hall, 536 F.2d 967, 969-70 (1st Cir. 1976) (accepting policy of Second, Third, Fourth, and 
Eighth Circuits to hear exhausted claims and dismiss unexhausted ones). This procedure will not be 
followed when the exhausted and unexhausted claims are so closely related that independent review is 
impossible. See Johnson v. United States Dist. Court, 519 F.2d 738, 740 (8th Cir. 1975) (per curiam) 
(dismissal of entire petition proper when petitioner’s exhausted involuntary guilty plea claim so 
interrelated with unexhausted claims of mental incompetency and ineffective assistance of counsel that 
state court would be denied opportunity to address issue fairly).

2550. 556 F.2d 1168 (4th Cir. 1977) (per curiam).
2551. Id. at 1169.
2552. Id. at 1169-70.
2553. 335 F.2d 936 (4th Cir. 1964).
2554. 556 F.2d at 1170 (citing Hunt v. Warden, 335 F.2d 936, 940 (1946)).

This term in Patterson v. Leeke2550 the Fourth Circuit discussed the basis of 
the exhaustion requirement. Petitioners alleged denial of effective assistance 
of counsel because they had not been advised of the right to appeal their 
convictions.2551 They urged that exhaustion of state remedies would be futile 
because South Carolina procedure does not allow a belated appeal in these 
circumstances and because the state’s postconviction relief act does not allow 
review of issues that could have been raised on direct appeal.2552 Citing the 
Fourth Circuit’s decision in Hunt v. Warden,2553 petitioners asserted that 
federal courts should not require exhaustion when a state’s procedural 
machinery is rendered ineffective by “overly sophisticated technicalities and 
self-imposed limitations.”2554 In rejecting this contention, the court stressed 
that the purpose of the exhaustion requirement is to provide state court 
systems with the initial opportunity to correct erroneous constitutional 
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rulings.25« Because petitioners had not afforded the South Carolina courts 
such an opportunity in this case, the court dismissed the petition for lack of 
exhaustion, outlining a possible avenue of relief under the state postconviction 
relief act.2555 2556 2557

2555. Id.
2556. Id. at 1171-73. The court explained that under the South Carolina Post Conviction Relief Act, 

petitioners could present to a state circuit court the factual question whether trial counsel failed to advise 
them of their right to appeal. Id. at 1171. Although that court would have jurisdiction only to decide the 
factual question and not to reverse the conviction, if it decided that effective assistance had been denied, the 
case could be appealed to the state supreme court on the ground that full relief was not granted. Id. The 
supreme court could then review the trial record and reverse on the basis of the asserted errors. Id.

2557. 563 F.2d 86 (3d Cir. 1977), cert, denied, 435 U.S. 928 (1978).
2558. Id. at 95. The state had initially opposed Trantino’s Brady claim—that the state had failed to 

inform his psychiatrists that he was being given psychoactive drugs—on the ground that the claim had not 
been exhausted. Id.

2559. Id. The court pointed out that it had previously relied on this state interest in Zicarelli v. Gary, 
543 F.2d 466 (3d Cir. 1976) (en banc), and that the decision in Zicarelli was mandated by the Supreme 
Court’s decision in Picard v. Connor, 404 U.S. 270 (1971) (every claim raised in federal habeas petition 
must have been fairly presented to state courts). In affirming the holding in Zicarelli, the court 
distinguished its seemingly inconsistent decisions in Kelly v. Maroney, 414 F.2d 1228 (3d Cir. 1969) and 
Boyance v. Meyers, 372 F.2d 111 (3d Cir. 1967), and the decision of the Fourth Circuit in Jenkins v. 
Fitzberger, 440 F.2d 1188 (4th Cir. 1971). In Boyance the claim had been only partially exhausted, yet the 
court had authorized the district court to consider it in the interest of prompt adjudication. 375 F.2d at 
112. The Fourth Circuit had permitted review of unexhausted claims in Jenkins because they had been 
patently frivolous. 440 F.2d at 1189. In Kelly the court allowed denial of the writ without exhaustion 
because the statute did not specifically prohibit review of unexhausted claims. 414 F.2d at 1231. The court 
in Trantino expressly overruled Boyance and Kelly to the extent they conflict with Zicarelli. 563 F.2d at 97.

2560. 563 F.2d at 97-98. The court noted that several factors supported requiring exhaustion in the 
present case. It found that dismissal for exhaustion would aid the state courts in hearing a related claim 
alleging denial of effective assistance of counsel that was also dismissed for lack of exhaustion. Id. 
Moreover, the court found the record insufficient to resolve crucial elements of the Brady claim. Id. But see 
Houston v. Estelle, 569 F.2d 372, 375 (5th Cir. 1978) (state allowed to waive exhaustion requirement).

2561. 563 F.2d at 102 (Gibbons, J., dissenting). Judge Gibbons also noted that a New Jersey statute 
confers upon the state Attorney General the right to speak for state judicial interests. Id. at 101; see N.J. 
Stat. Ann. § 52:17A-4(g) (West 1937).

The question whether a state may waive the exhaustion requirement was 
addressed by the Third Circuit this term in Trantino v. Hatrack.2551 Although 
the state had objected to the prisoner’s petition on the ground that the claim 
raised had not been exhausted, the state prosecutor later withdrew that 
objection to allow the district court to address the merits of the claim.2558 The 
court noted that because exhaustion is a rule of comity, it serves the state 
courts’ interest to have the first opportunity to pass on the federal constitu
tional claims of their own prisoners, an interest that prosecutors are not 
empowered to waive.2559 The court then expressly held that the exhaustion 
requirement cannot be waived by the state except in extraordinary circum
stances, such as a patently frivolous claim.2560 Judge Gibbons filed a dissent to 
this part of the opinion, stating his belief that the state can waive the 
exhaustion requirement because comity is owed to the sovereign, not to 
judges, and concerns only a state’s pronouncements of its own law.2561

In addition to the exhaustion requirement, another bar to state prisoners 
raising claims otherwise cognizable in federal habeas corpus proceedings 
arises when the petitioner deliberately did not raise such claims in state courts 
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due to tactical or strategic considerations.2562 2563 This term in Suggs v. LaVal- 
lee256i the Second Circuit faced the issue whether a defendant’s failure at trial 
to assert affirmatively his rights under Boykin v. Alabama2564 constituted a 
waiver of those rights.2565 Suggs claimed that his plea of guilty to charges of 
robbery and rape was involuntary because it had been entered while he was 
mentally incompetent.2566 The state court had found that Suggs had entered 
his guilty plea voluntarily, but also found him to be mentally incompetent.2567 
The Second Circuit noted, however, that if Suggs were incompetent to enter 
the plea at that time, he was also incompetent to understand the Boykin 
colloquy.2568 Although the state argued that Suggs waived his right to another 
Boykin colloquy by failing to reassert those rights at the time of sentencing, 
the court held that Suggs did not waive that right.2569 The court explained that 
the duty of ensuring the voluntariness of a guilty plea rests with the judge, not 
the defendant.2570 Because Suggs did not fail to raise the Boykin issue when 
required to do so by either state or federal law, he did not deliberately bypass 
the state proceedings nor waive his claim.2571 2572

2562. See, e.g., Strickland v. Hopper, 571 F.2d 275, 276 (5th Cir. 1978) (petitioner’s escape during 
pendency of his motion for new trial constituted deliberate bypass and waiver of claims raised in that 
motion), cert, denied, 47 U.S.L.W. 3223 (U.S. Oct. 2, 1978); Morrison v. Jones, 565 F.2d 272, 274 (4th Cir.
1977) (failure to assert claim of denial of sixth amendment right to speedy trial during three-year interim 
period between trials constituted waiver of right and may not be raised in habeas petition), cert, denied, 435 
U.S. 914 (1978); Rinehart v. Brewer, 561 F.2d 126, 129-30 (8th Cir. 1977) (state procedures not 
deliberately bypassed by failure to raise claims in state court when defendant did not participate in 
counsel’s decision to forgo claims of ineffective assistance of counsel, lack of impartial tribunal, and 
improper sentencing procedure).

2563. 570 F.2d 1092 (2d Cir. 1978), cert, denied, 47 U.S.L.W. 3266 (Oct. 17, 1978).
2564. 395 U.S. 238 (1969). Boykin requires the trial judge to conduct an examination of the defendant to 

ensure that he understands the consequences of a guilty plea. Id. at 243.
2565. 570 F.2d at 1116.
2566. Id.
2567. Id.
2568. Id.
2569. Id.
2570. Id. at 1116-17.
2571. Id. at 1117.
2572. 433 U.S. 72 (1977).
2573. Id. at 86-87. This decison severely limited the Court’s earlier holding that failure to pursue a direct 

state appeal did not preclude a petitioner from seeking habeas corpus relief if the state remedy was no 
longer available. Fay v. Noia, 372 U.S. 391 (1963)

2574. 433 U.S. at 87; see, e.g., Frazier v. Weatherholtz, 572 F.2d 994, 997 (4th Cir. 1978) (allegation that 
jury instructions on burden of proof violated due process waived under Sykes because counsel failed to 
object prior to instruction of jury as required by state rule); McDonald v. Estelle, 564 F.2d 199, 200 (5th 
Cir. 1977) (per curiam) (petition alleging use of prior conviction in sentencing remanded for Sykes 
determination of cause why petitioner failed to object at trial); Bradley v. Wainwright, 561 F.2d 1200, 1202 
(5th Cir. 1977) (per curiam) (under Sykes, failure to object at trial to improper instructions waives issue in 
federal habeas corpus proceeding); Rinehart v. Brewer, 561 F.2d 126, 130 n.6 (8th Cir. 1977) (cause and 
prejudice required by Sykes present when petitioner’s counsel, without petitioner’s knowledge, failed to 

Last Term in Wainwright v. Sykes2522 the Supreme Court extended the 
scope of issues subject to waiver to those not raised in state court due to the 
defendant’s failure to make timely objection in accordance with state 
procedures.2573 State prisoners may now raise such issues in federal habeas 
proceedings only if they can show cause for neglect and can demonstrate 
actual prejudice.2574 The underlying rationale of the Sykes decision was 
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explained by the Second Circuit this term in Allen v. County Court,2573 jn 
which petitioners challenged a New York statute making the presence of a 
firearm in an automobile presumptive evidence of its possession by all persons 
occupying the vehicle. The petitioners alleged that the statute was unconstitu
tional as applied to their case.2575 2576 Their federal habeas petition, however, also 
alleged that the statute was unconstitutional on its face.2577 The state argued 
that the petitioners waived this claim because they had not specifically raised 
it in state court.2578 In examining the waiver issue the court found that the 
Sykes rule is based on considerations of federalism and on the advantages of 
informing the trial judge of the existence of a possible constitutional error at a 
time when action can be taken to correct it.2579 Because the defendants’ “as 
applied” claims were substantially equivalent to the claim of facial uncon
stitutionality, the presentation to the state courts satisfied both of these 
considerations, and the court found no waiver under Sykes.2580

assert constitutional rights to effective assistance of counsel, impartial tribunal, and proper sentencing 
procedure); Loud v. Estelle, 556 F.2d 1326, 1329 (5th Cir. 1977) (under Sykes, petitioner's failure to object 
at trial to use of prior conviction in sentencing waives claim for purposes of federal habeas corpus). See 
generally Tague, Federal Habeas Corpus and Ineffective Representation of Counsel: The Supreme Court Has 
Work To Do, 31 Stan. L. Rev. 1 (1978).

2575. 568 F.2d 998 (2d Cir. 1977), cert, granted. 47 U.S.L.W. 3221 (Oct. 2, 1978) (No. 77-1554).
2576. Id. at 999-1001.
2577. Id. at 1001.
2578. Id.
2579. Id. at 1003.
2580. Id. at 1004.
2581. Hopkins v. Anderson, 507 F.2d 530, 533 (10th Cir. 1974) (evidentiary hearing conducted without 

counsel appropriate because habeas relief is civil proceeding), cert, denied, 421 U.S. 920 (1975).
2582. Section 2254 Rules, supra note 2411, rule 6(a).
2583. Id. rule 8(c).
2584. Id.; see Tyler v. Wyrick, 540 F.2d 921, 923 (8th Cir. 1976) (per curiam) (counsel need not be 

appointed when petitioner’s claim is frivolous); Worlow v. Pate, 411 F.2d 972, 974 (7th Cir. 1969) (federal 
courts have discretionary authority to appoint counsel to maintain fundamental fairness and due process in 
evidentiary hearing), cert, denied, 403 U.S. 921 (1971).

2585. See, e.g., Schmidt v. Hewitt, 573 F.2d 794, 801 (3d Cir. 1978) (hearing required on petition 
alleging illegally obtained confession when state factfinder ignored significant facts suggestive of coercion 
of juvenile in obtaining confession); White v. Finkbeiner, 570 F.2d 194, 201 (7th Cir. 1978) (hearing 
required when court unable to ascertain from record factual and legal basis upon which state court resolved 
voluntariness of confession); Scott v. Estelle, 567 F.2d 632, 634 (5th Cir. 1978) (per curiam) (hearing 
required on petition alleging ineffective assistance of counsel; district court’s denial of petition solely on 

Right to Legal Assistance. The sixth amendment right to counsel is
inapplicable to habeas corpus proceedings because they are civil in nature.2581 
The recently promulgated rules governing section 2254 petitions, however, 
require that a federal court appoint counsel to utilize the discovery proce
dures effectively2582 or to represent the petitioner in an evidentiary hearing if 
one is required.2583 The court in its discretion may appoint counsel at any 
stage of the proceedings if required in the interest of justice.2584

Evidentiary Hearings. In reviewing the merits of a state prisoner’s
habeas petition, federal district courts are required to hold an evidentiary 
hearing if the record of the state proceedings is insufficient to resolve 
significant factual disputes.2585 Petitioners requesting a hearing, however, 
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must overcome the presumption that prior state proceedings are correct.2586 
Courts will grant a hearing to petitioners presenting substantial allegations of 
newly discovered evidence,2587 but will dismiss petitions lacking an adequate 
factual basis.2588 If the district court concludes that a state court utilized 
improper constitutional standards or procedures in deciding an issue deter
minative of petitioner’s guilt, the state court may be ordered to conduct 
another evidentiary hearing using the proper standard or procedure.2589

basis of ex parte communication between federal magistrate and petitioner’s attorney was insufficient 
ground for denial); Thacker v. Bordenkircher, 557 F.2d 98, 99 (6th Cir. 1977) (summary dismissal of 
petition inappropriate because district court considered only state appellate court transcript and not trial 
court transcript).

In Wingo v. Wedding, 418 U.S. 461 (1974), the Supreme Court, construing the Federal Magistrates Act 
before its amendment, held that the Act precluded magistrates from holding evidentiary hearings in 
posttrial relief matters. Id. at 472. In October, 1976, however, Congress amended 28 U.S.C. § 636(b) to 
allow magistrates to conduct evidentiary hearings and to propose findings of fact and recommendations for 
disposition. Pub. L. No. 94-577, 28 U.S.C. § 636(b)(1)(B) (1976). This term in White v. Estelle, 556 F.2d 
1366 (5th Cir. 1977), the Fifth Circuit attempted to define the impact of that amendment . The district 
court had relied on the hearing conducted by a federal magistrate to find that a plea bargain made at the 
state level was not carried out. Id. at 1367-68. The appellate court found that the 1976 amendment 
overruled Wingo and should be applied retroactively. Id. at 1367-68.

2586. 28 U.S.C. § 2254(d) (1976) (state court determination of factual issue evidenced by written 
finding, opinion, or other reliable statement presumed correct); see, e.g., Pierce v. Cardwell, 572 F.2d 1339, 
1342 (9th Cir. 1978) (district court may, in ordinary case, assume that state court applied correct 
constitutional standard; because hearing on admissibility of statements unrecorded in state court, 
petitioner entitled to hearing in district court); White v. Finkbeiner, 570 F.2d 194, 201 (7th Cir. 1978) 
(presumption of correctness of state court findings attaches only when trier of fact heard evidence 
presented; state supreme court finding that defendant requested counsel unsupported); Lyle v. Wyrick, 565 
F.2d 529, 532 (8th Cir. 1977) (when no indication that state court applied improper constitutional 
standard, district court could assume state court decision denying relief is based on disbelief of petitioner’s 
testimony and finding therefore entitled to presumption of correctness), cert, denied, 435 U.S. 954 (1978).

2587. Townsend v. Sain, 372 U.S. 293, 313 (1963) (hearing required on petition alleging involuntary 
confession when crucial fact that defendant had received drug injection not disclosed in trial court 
proceedings); see 28 U.S.C. § 2244(b) (1976) (subsequent writs of habeas corpus need not be entertained by 
federal courts unless application alleges factual or other ground not adjudicated in prior habeas 
proceeding).

2588. See Hill v. Wyrick, 570 F.2d 748, 751 (8th Cir.) (petition asserting unconstitutional in-court 
identification denied because it failed to allege facts indicating that pretrial photo identification 
impermissibly suggestive), cert, denied, 98 S. Ct. 2272 (1978); Parker v. Estelle, 558 F.2d 312, 315 (5th Cir.
1977) (retroactive application of state law granting sentence credit to formerly institutionalized defendants 
not required because prior court of appeals decision found that petitioner had received credit for six-year 
period of mental hospitalization when jury sentenced him to ten-year term for murder).

2589. See Jackson v. Denno, 378 U.S. 368, 392-93 (1964) (case remanded to state court for evidentiary 
hearing conforming to proper constitutional procedure to determine voluntariness of confession); Rogers V. 
Richmond, 365 U.S. 534, 545-49 (1961) (same); Suggs v. La Vallee, 570 F.2d 1092, 1106-07 & n.35 (2d Cir.
1978) (district court ordered state court to conduct hearing on issue of mental competency at time of guilty 
plea when additional psychiatric reports on defendant discovered after state trial), cert, denied, 47 
U.S.L.W. 3266 (U.S. Oct. 17, 1978).

2590. 572 F.2d 1339 (9th Cir. 1978).
2591. Id. at 1340.

The Ninth Circuit’s decision this term in Pierce v. Cardwell2590 demon
strates the proper determination of whether an evidentiary hearing should be 
held. Pierce alleged that his fifth and sixth amendment rights were violated by 
the admission at his trial of certain incriminating statements he made after 
asking to see a public defender.2591 After the district court dismissed Pierce’s
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petition without hearing,2592 the court of appeals applied the two-step inquiry 
mandated by the Supreme Court’s decision in Townsend v. Sain:2593 (1) 
whether Pierce had alleged facts which, if proved, would entitle him to relief, 
and if so, (2) whether the district court was required to hold a hearing to 
establish the truth of the allegations.2594 Finding that Pierce would be entitled 
to relief if he could prove the facts alleged, the court explained that an 
evidentiary hearing must be held if there is a factual dispute that was not 
resolved in a state court proceeding.2595 Although the state court had held a 
pretrial hearing on the voluntariness of Pierce’s statements, it did not make 
express findings of fact or articulate the constitutional standard applied.2596 2597 
The Ninth Circuit found that because the case involved the difficult question 
of a waiver of Miranda rights, the district court could not properly 
reconstruct the state court’s factual findings, as permitted by Townsend.2591 
The case was thus remanded to the district court with instructions that a 
hearing be held.2598

2592. Id.
2593. 372 U.S. 293 (1963).
2594. 572 F.2d at 1340-41; see 372 U.S. at 310-13.
2595. 572 F.2d at 1342.
2596. Id.
2597. Id. Under Townsend a district court may assume that a state court applied the correct 

constitutional standard and may reconstruct the court’s factual findings on that basis. Id. Such 
reconstruction is not allowed, however, when the legal issue involved is novel or difficult or when there is 
reason to suspect that an incorrect constitutional standard was applied. Id.

2598. Id. at 1343.
2599. See Pressley v. Wainwright, 540 F.2d 818, 819 n.2 (5th Cir. 1976) (conditional writ required state 

to either allow belated petition for state certiorari or to set aside conviction and grant new trial), cert, 
denied. 430 U.S. 987 (1977); Burbank v. Warden, 535 F.2d 361, 364 (7th Cir. 1976) (state appealed from 
order to release petitioner unless new trial awarded within 120 days), cert, denied, 429 U.S. 1045 (1977).

2600. 28 U.S.C. § 2253 (1976) (either petitioner or respondent may appeal final order of district court).
2601. Fed. R. App. P. 4(a); see Browder v. Director, Dep’t of Corrections, 434 U.S. 257, 264-65 (1978) 

(30-day time limit for appeal may be tolled by timely motion for new trial under Federal Rule of Civil 
Procedure 59 or motion to amend judgment under rule 52(b); court of appeals lacked jurisdiction when 
state failed to make motion within 10-day limit or file appeal within 30 days); Fed. R. App. P. 4(c) (on 
showing of excusable neglect, district court may extend time for filing notice of appeal up to 30 days from 
expiration of original deadline).

2602. 28 U.S.C. § 2253 (1976); Fed. R. App. P. 22(b); see Gardner v. Pogue, 558 F.2d 548, 552 (9th Cir. 
1977) (circuit judge may grant certificate of probable cause only after district judge has issued statement of 
reasons for denying certificate; permission to proceed in forma pauperis not tantamount to issuance of 
certificate of probable cause).

Remedies and Appeal. District courts deciding to grant habeas relief
generally issue a conditional writ requiring the petitioner’s release from 
custody unless the state either complies with the terms of the writ within a 
reasonable time or appeals.2599 A petitioner or respondent wishing to appeal 
the district court’s final order2600 must file a notice of appeal within thirty 
days of the date of final judgment.2601 To appeal, petitioners must first obtain 
a certificate of probable cause for appeal from either the district judge hearing 
the habeas claim or a judge of the appropriate circuit court.2602 The appellate 
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court will affirm the district court decision unless it determines that a finding 
of fact is clearly erroneous2603 or that a conclusion of law is incorrect.2604

The Supreme Court held this Term in Browder v. Director, Department of 
Corrections,2605 that the Federal Rules of Civil Procedure regarding timely 
filing of appeals apply to habeas corpus proceedings.2606 The Court noted that 
the thirty-day limit for filing a notice of appeal in a civil case under Federal 
Rule of Appellate Procedure 4(a) is “mandatory and jurisdictional.”2607 Rule 
4(a) also provides that the time permitted for appeal is tolled by the timely 
filing of either a motion for new trial under Federal Rule of Civil Procedure 
59 or a motion to amend judgment under rule 52(b).2608 Because the state had 
filed neither of these motions within the specified ten-day period, the motion 
for appeal was untimely, and the court of appeals consequently lacked 
jurisdiction to hear the case.2609

This term in Jago v. District Court2610 the Sixth Circuit entertained the 
question whether a district court may release a successful habeas corpus 
petitioner on bail after the state appeals the habeas proceeding.2611 The district 
court had originally denied bail to the petitioner after issuing a writ of habeas 
corpus, but it granted bail upon a second application.2612 The state argued that 
under Federal Rule of Appellate Procedure 23(d), the district judge was 
unable to grant bail upon the second application,2613 and that the filing of 
notice of appeal transfers jurisdiction from the district court to the court of 
appeals.2614 In holding that the district court retained the power to grant bail,

2603. See Sailer v. Gunn, 548 F.2d 271, 275-76 (9th Cir. 1977) (grant of writ by district court reversed 
because district court’s conclusion that state court record created good faith doubt of prisoner’s 
competence clearly erroneous).

2604. See Cole v. Estelle, 548 F.2d 1164, 1165 (5th Cir. 1977) (per curiam) (grant of writ reversed when, 
contrary to mandate of Stone v. Powell, district court considered fourth amendment claim previously 
litigated in state court).

2605. 434 U.S. 257 (1978).
2606. Id. at 270. Under rule 81(a) the Federal Rules apply to habeas proceedings to the extent the Rules 

are not superseded by habeas statutes. Fed. R. Civ. P. 81(a); see 434 U.S. at 269.
2607. 434 U.S. at 264. The court noted that the Federal Rules of Appellate Procedure are clearly 

applicable in federal habeas corpus proceedings. Id. n.9.
2608. Id. at 264.
2609. Id. at 264-65. In a concurring opinion, Justice Blackmun noted that the state’s motion might have 

been considered as a motion for relief from judgment under Federal Rule of Civil Procedure 60(b), but that 
the Court could not so hold because the state had expressly disclaimed this conclusion. Id. at 273-74 
(Blackmun, J., concurring).

2610. 570 F.2d 618 (6th Cir. 1978).
2611. Id. at 619-20.
2612. Id. at 619.
2613. Id. Rule 23(d) states:

An initial order respecting the custody or enlargement of the prisoner and any recognizance 
or surety taken, shall govern review in the court of appeals and in the Supreme Court unless 
for special reasons shown to the court of appeals or to the Supreme Court, or to a judge or 
justice of either court, the order shall be modified, or an independent order restricting 
custody, enlargement, or surety shall be made.

Fed. R. App. P. 23(d).
2614. 570 F.2d at 619. The state also noted that Federal Rule of Appellate Procedure 9, pertaining to the 

admission of bail to defendants in direct criminal appeals, is inapplicable to habeas corpus petitioners. Id. 
at 620.
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the court emphasized that questions concerning the physical custody of a 
defendant pending appeal do not affect matters involved in the appeal 
itself.2615 Thus, the physical welfare of the petitioner remains the responsibili
ty of the district court during the appeal.2616 Moreover, after considering the 
history of rule 23, the court concluded that the rule states a limitation only 
upon the discretion of appellate courts to modify initial orders of district 
courts concerning the custody of defendants awaiting appeal.2617 The state’s 
petition was therefore denied.2618

2615. Id. at 620-22.
2616. Id. at 622.
2617. Id. at 625. The court of appeals may modify such initial orders only for ‘‘special reasons.” Id. at 

620; Fed. R. App. P. 23(d); see note 2602 supra.
2618. 570 F.2d at 626.
2619. 558 F.2d 548 (9th Cir. 1977).
2620. Id. at 550.
2621. Id.
2622. Id.
2623. Id.
2624. Id. at 550-52.
2625. Id. at 552. In holding that leave to proceed in forma pauperis is not tantamount to a certificate of 

probable cause, the court distinguished seemingly inconsistent decisions. Id.-, see Lara v. Nelson, 449 F.2d 
323 (9th Cir. 1971); Allen v. Wilson, 365 F.2d 881 (9th Cir. 1966); Gagliasso v. Rood, 279 F.2d 882 (9th 
Cir. 1960). Allen and Gagliasso, decided before the adoption of rule 22(b), held only that the petitioners 
were able to appear before the court because such leave to proceed in forma pauperis was granted, and 
these courts did not need to consider whether a certificate is equivalent to leave to proceed in forma 
pauperis. 558 F.2d at 552. Lara was distinguished because the petitioner in that case had applied for a 
certificate but the district court had failed to act within 90 days, unlike the petitioner in Gardner. Id.

The Ninth Circuit discussed the certificate of probable cause for appeal this 
term in Gardner v. Pogue.2619 The district court had neither granted a 
certificate of probable cause nor stated its reasons for refusal to do so, but had 
given petitioner leave to proceed in forma pauperis.2620 The court of appeals 
was thus faced with two questions: (1) whether a circuit judge may grant a 
certificate of probable cause before the district judge has issued a statement of 
his reasons for denying a certificate, and (2) whether the district court’s leave 
to proceed in forma pauperis was tantamount to issuance of such a 
certificate.2621 On the first issue, the court found that Federal Rule of 
Appellate Procedure 22(b) imposes a clear responsibility upon district judges 
to either grant the certificate or issue a statement detailing reasons for refusal 
to do so.2622 A circuit judge may issue a certificate only after the district judge 
has issued his statement of refusal; otherwise, petitioner would be foreclosed 
from his first-level right to a ruling by the district judge.2623 The court further 
refused to treat leave to proceed in forma pauperis as the equivalent of a grant 
of a certificate of probable cause, indicating that certificates of probable cause 
may be issued only when the issue raised is “substantial,” whereas leave to 
proceed in forma pauperis is granted when petitioners seek review of issues 
that are “not frivolous.”2624 The Ninth Circuit therefore remanded the case 
for a determination of probable cause for appeal by the district judge.2625
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VI. Prisoner’s Rights

Prisoners' Retention of Legal Rights. . Although the Supreme Court has 
supported a policy of minimizing judicial interference with prison administra
tion,2626 courts nevertheless will act to protect the constitutional rights of 
prisoners.2627 Federal prisoners have a cause of action arising directly from 
the Constitution,2628 and state prisoners may assert constitutional violations in 
a suit for damages or injunctive relief under 42 U.S.C. § 19 8 3.2629 Claims

2626. See Procunier v. Martinez, 416 U.S. 396, 405-06 (1974) (recognizing policy of judicial restraint 
but enjoining prisoners’ mail censorship that offends fundamental constitutional right); Ahrens v. Thomas, 
570 F.2d 286, 289-90 (8th Cir. 1978) (although district court did not abuse discretion by prescribing 
specific remedies for correcting county jail conditions offensive to Constitution, setting 72 minimum 
standards for new jail construction was impermissible intrusion on state prison administration); Hite v. 
Leeke, 564 F.2d 670, 671-72 (4th Cir. 1977) (upholding dismissal of eighth amendment claim because of 
concern for federalism, separation of powers, and deference to expertise of state administrators); Newman 
v. Alabama, 559 F.2d 283, 287 (5th Cir. 1977) (judicial restraint requires that remedies be constrained by 
purposes underlying constitutional rights), cert, denied, 98 S. Ct. 3144 (1978); cf. Rizzo v. Goode, 423 U.S. 
362, 378-80 (1976) (federalism requires restraint in granting injunctive relief under § 1983 against executive 
branch of state and local governments); Campbell v. McGruder, 580 F.2d 521, 524-27 (D.C. Cir. 1978) 
(federal courts should refrain from excessive intervention in prison administration).

2627. Procunier v. Martinez, 416 U.S. 396, 405-06 (1974) (prisoners’ mail censorship that offends 
fundamental constitutional right will be enjoined in spite of general policy of judicial restraint); Ahrens v. 
Thomas, 570 F.2d 286, 289-90 (8th Cir. 1978) (no abuse of discretion to prescribe certain minimum 
remedies for correcting jail conditions offensive to Constitution); Todaro v. Ward, 565 F.2d 48, 53-54 (2d 
Cir. 1977) (policy of judicial restraint outweighed by constitutional claim; deference less substantial if 
security and discipline not in issue); Battle v. Anderson, 564 F.2d 388, 392, 403 (10th Cir. 1977) (policy of 
judicial restraint does not prevent taking cognizance of valid eighth amendment claim); cf. Bolding v. 
Holshouser, 575 F.2d 461, 464-65 (4th Cir. 1978) (class action suit brought by North Carolina prisoners to 
correct inadequate conditions in all state facilities stated claim upon which relief could be granted), cert, 
denied, 41 U.S.L.W. 3222 (U.S. Oct. 2, 1978).

Inadequate resources will never jusitfy depriving a prisoner of his constitutional rights. Smith v. 
Sullivan, 553 F.2d 373, 378 (5th Cir. 1977) (insufficient funds do not justify staying judgment ordering 
improvement of inadequate prison facilities); see Newman v. Alabama, 559 F.2d 283, 286 (5th Cir. 1977) 
(legislatures cannot deprive prisoners of constitutional rights by failing to appropriate adequate funds), 
cert, denied, 98 S. Ct. 3144 (1978).

2628. See Polizzi v. Sigler, 564 F.2d 792, 794 (8th Cir. 1977) (habeas corpus action by federal prisoner 
because of lack of hearing before classification as special offender was denial of due process); cf. Walker v. 
Hughes, 558 F.2d 1247, 1258-61 (6th Cir. 1977) (unsuccessful class action by federal prisoners challenging 
disciplinary procedures at federal correctional institution was denial of due process).

2629. Civil Rights Act of 1871, § 1, 42 U.S.C. § 1983 (1976) (person acting under color of state law who 
deprives another of constitutional rights is liable for damages); see Battle v. Anderson, 564 F.2d 388, 401 - 
02 (10th Cir. 1977) (order mandating reduction in state prison population to eliminate unconstitutional 
overcrowding; § 1983 appropriate); Tatum v. Morton, 562 F.2d 1279, 1282-83 (D.C. Cir. 1977) 
(remanding for reconsideration of damages awarded pursuant to § 1983).

Section 1985 creates a cause of action for all tortious, conspiratorial interferences with the constitutional 
rights of others if motivated by invidiously discriminatory animus. 42 U.S.C. § 1985 (1976); Griffin v. 
Breckinridge, 403 U.S. 88, 101-02 (1971); see Blevins v. Ford, 572 F.2d 1336, 1338-39 (9th Cir. 1978) 
(nonlawyer failed to allege discrimination; dismissal affirmed); Taylor v. Nichols, 558 F.2d 561, 567 (10th 
Cir. 1977) (private citizen could be liable under § 1985 if he conspired to deprive another of constitutional 
rights; state action or color of state law not required). Section 1986 creates a cause of action against one 
who refuses to take positive steps to prevent acts that would give rise to a cause of action under section 
1985. 42 U.S.C. § 1986 (1976); see Taylor v. Nichols, 558 F.2d at 568 (claim under § 1986 invalid unless 
claim valid under § 1985).
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brought under section 1983 are construed liberally in spite of this policy of 
minimal judicial interference.2630 Prisoners suing to protect their constitu
tional rights often proceed as pro se plaintiffs, and courts make all possible 
allowances in favor of prisoners bringing such actions.2631

A prisoner’s status determines in part the protection he is afforded. A 
pretrial detainee, for example, is imprisoned only because he cannot post bail; 
thus he is entitled to all the constitutional rights enjoyed by a person released 
on bail except those withheld to ensure his appearance at trial or to maintain 
prison security.2632 Furthermore, the act under which the prisoner was 
sentenced may create additional rights. Individuals sentenced under the 
Federal Youth Corrections Act,2633 for instance, must be segregated from 
adult prisoners.2634

A state prisoner may bring a section 1983 action challenging the conditions 
of his confinement and seeking damages or injunctive relief without first 
exhausting the available state remedies.2635 He must exhaust state remedies, 
however, before a federal court will hear a petition for a writ of habeas corpus 
challenging the fact or duration of his confinement and seeking a speedier 
release.2636 In Prieser v. Rodriguez2bil the Supreme Court examined the

2630. See Bouse v. Bussey, 573 F.2d 548, 549-50 (9th Cir. 1977) (pubic hair sample taken without 
prisoner’s consent; allegation stated claim under fourth and fourteenth amendments); West v. Keve, 571 
F.2d 158, 163 (3d Cir. 1978) (complaint based on failure to provide medical care construed favorably to 
permit claim against state prison officials in individual capacities).

2631. Wimberly v. Rogers, 557 F.2d 671, 673 (9th Cir. 1977) (courts should make all possible 
allowances in favor of pro se petitioners); Hayes v. Walker, 555 F.2d 625, 628 (7th Cir.) (pro se complaints 
must be construed liberally because of plaintiffs lack of legal experience), cert, denied, 434 U.S. 959 (1977); 
see Ron v. Wilkinson, 565 F.2d 1254, 1258-59 (2d Cir. 1977) (district courts should not automatically 
dismiss prisoner petitions sua sponte without requiring answer).

2632. Wolfish v. Levi, 573 F.2d 118, 124-25 (2d Cir. 1978), cert, granted, 41 U.S.L.W. 3221 (U.S. Oct. 2, 
1978); see Patterson v. Morrisette, 564 F.2d 1109, 1110 (4th Cir. 1977) (per curiam) (pretrial detainee may 
only be deprived of constitutional rights necessary to ensure appearance at trial; summary judgment 
inappropriate). This term the First Circuit, in reviewing constitutional constraints on the treatment of 
pretrial detainees, rejected a strict equal protection analysis in favor of a test based on the reasonable 
relationship of the rights withheld to the purpose of imprisonment. Feeley v. Sampson, 570 F.2d 364, 370- 
71 (1st Cir. 1978). Relying on a reasonable relationship test, the court balanced the rights withheld against 
the purpose of the individual’s imprisonment and held that in the interest of security, prison authorities 
may limit, but not eliminate, visitations and telephone privileges, may monitor mail, may exclude personal 
possessions such as televisions, and need not provide counsel at disciplinary hearings. Id. at 372-76; see 
Smith v. Shimp, 562 F.2d 423, 426 (7th Cir. 1977) (incoming and outgoing mail may be read and censored 
to protect prison security).

2633. 18 U.S.C. §§ 5005-5026(1976).
2634. Id. 5005, 5011; see Dancy v. Arnold, 572 F.2d 107, 108-09 (3d Cir. 1978).
2635. See Williams v. Ward, 556 F.2d 1143, 1150 (2d Cir.) (§ 1983 action to remove letters from 

prisoner’s file; exhaustion not required), cert, dismissed, 434 U.S. 944 (1977).
2636. Prieser v. Rodriguez, 411 U.S. 475, 489-90 (1973) (action to secure speedier release through 

restoration of good time credits; exhaustion required); cf. Williams v. Ward, 556 F.2d 1143, 1150 (2d Cir.) 
(not easy to draw distinction between § 1983 actions and habeas petitions for purposes of exhaustion), cert, 
dismissed, 434 U.S. 944 (1977). In a brief per curiam opinion this Term, the Supreme Court noted that the 
exhaustion requirement “cannot turn upon whether a state appellate court chooses to ignore in its opinion 
a federal constitutional claim squarely raised in petitioner’s brief in the state court.” Smith v. Digmon, 434 
U.S. 332, 333 (1978) (per curiam) (petitioners alleged in state court that in-court identification procedure 
constitutionally infirm; because sufficent exhaustion despite failure of state court to refer to federal claim, 
denial of habeas corpus petition reversed and remanded).

2637. 411 U.S. 475 (1973).
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differences between an action under section 1983 and a petition for habeas 
corpus and addressed the distinction in the context of the exhaustion 
requirement.2638 The Court held that the prisoner’s claims for restoration of 
good conduct time credits were, in substance, petitions for habeas corpus 
because granting relief would result in either immediate or earlier release.2639 
In general, however, a prisoner’s section 1983 claim may be segregated from 
his habeas claim if success on the 1983 issue will not have the effect of 
immediate or speedier release.2640

Procedural Aspects of Prisoner's Rights Litigation. A court may refuse
to hear a section 1983 claim because of res judicata,2641 immunity,2642 or 
mootness.2643 Res judicata generally applies to section 1983 actions challeng
ing earlier determinations by a state court.2644 This term the Second Circuit 
held that res judicata considerations also apply when a section 1983 action 
challenges a determination made by a federal court, if the issue was litigated 
and decided on the merits.2645

2638. Id. at 486-90.
2639. Id. at 487; see Kelsey v. Minnesota, 565 F.2d 503, 505-06 (8th Cir. 1977) (action brought under § 

1983, challenging discriminatory application of parole guidelines, would result in speedier release was 
habeas corpus petition; dismissal for failure to exhaust state remedies appropriate); Watson v. Briscoe, 554 
F.2d 650, 651-52 (5th Cir. 1977) (per curiam) (action brought under § 1983 challenging loss of good time 
credits; dismissal for failure to exhaust state remedies upheld). In requests for parole rehearing, however, 
the Second and Fourth Circuits this term refused to classify cases in which release is left to the discretion of 
the parole board as habeas corpus petitions, distinguishing them from those cases in which Prieser would 
apply. See Strader v. Troy, 571 F.2d 1263, 1269 (4th Cir. 1978) (prisoner requesting parole board to 
disregard prior convictions sought § 1983 relief; no need to exhaust state remedies); Williams v. Ward, 556 
F.2d 1143, 1150-51 (2d Cir.) (prisoner requesting parole rehearing sought § 1983 relief in claim concerning 
manner of parole decisionmaking rather than time of release; no need to exhaust state remedies), cert, 
dismissed, 434 U.S. 944 (1977).

2640. Compare Williams v. Ward, 556 F.2d 1143, 1147, 1151 (2d Cir.) (district court may ignore request 
for immediate release and focus on request for alternative relief of parole rehearing), cert, dismissed, 434 
U.S. 944 (1977) with Robinson v. Richardson, 556 F.2d 332, 335 (5th Cir. 1977) (court must limit prisoner 
to habeas petition because success on § 1983 claim concerning jury selection would necessarily result in 
speedier release).

2641. See Rimmer v. Fayetteville Police Dep’t, 567 F.2d 273, 276 (4th Cir. 1977) (collateral estoppel 
doctrine forecloses § 1983 litigation of issues fully litigated in criminal proceeding and essential to 
conviction); Williams v. Ward, 556 F.2d 1143, 1153 (2d Cir.) (judgment on habeas petition causes 
preclusion of § 1983 action if issues were litigated and decision rendered on merits), cert, dismissed, 434 
U.S. 944 (1977).

2642. Pierson v. Ray, 386 U.S. 547, 553-54 (1967) (dismissal of § 1983 claim against judge because of 
immunity); see Procunier v. Navarette, 434 U.S. 555, 561 (1978) (§ 1983 not intended to revoke completely 
common law immunity of government officials).

2643. See Vitek v. Miller, 98 S. Ct. 2276, 2277-78 (1978) (grant of parole after unconstitutional transfer 
from prison to mental hospital; remanded for consideration of mootness); Inmates v. Owens, 561 F.2d 560, 
562 (4th Cir. 1977) (case alleging constitutional deprivations moot because prisoner-plaintiff released and 
claim not pursued as class action); Laskey v. Quinlan, 558 F.2d 1133, 1136 (2d Cir. 1977) (civil contempt 
judgment against sheriff who failed to comply with consent decree to improve jail conditions; remanded for 
dismissal on ground of mootness because no original plaintiffs remained in custody and no class had been 
certified).

2644. See Goss v. Illinois, 312 F.2d 257, 259 (7th Cir. 1963) (§ 1983 does not confer jurisdiction on 
federal court to collaterally attack state criminal contempt conviction affirmed by highest court).

2645. Williams v. Ward, 556 F.2d 1143, 1153-55 (2d Cir.) (prior denial of habeas petition may bar § 
1983 action even though § 1983 claim filed first, habeas decision based on alternate grounds, and actions 
requested different remedies), cert, dismissed, 434 U.S. 944 (1977).
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Absolute immunity from liability arising out of the execution of official 
duties extends to judges,2646 prosecutors,2647 and witnesses.2648 Other officials, 
including prison authorities and parole officers, are protected by a qualified 
immunity when exercising their duties in good faith.264’ The protection 
offered by qualified immunity depends on the amount of discretion exercised 
by an official, the responsibilities of his position, and the circumstances as 
they reasonably appeared at the time of the challenged act.2650 A state official 
with qualified immunity may be liable for damages under section 1983 if he 
knew or reasonably should have known that the challenged action, performed 
within his official capacity, would violate the constitutional rights of the 
individual bringing the action, or if he acted with malicious intent to cause 
deprivation of constitutional rights.2651 This standard was applied to prison 
officials this Term by the Supreme Court in Procunier v. Navarette,2652 in 
which prisoners brought a section 1983 action alleging that prison officials 
had negligently interfered with their mail.2653 Noting that there was no clearly 
established constitutional protection of prisoners’ correspondence at the time 
of the alleged interference, the Supreme Court held that an immunity defense 
was available to the prison officials because they could not reasonably have 
known that their conduct violated a constitutional right.2654

2646. Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) (judge has absolute immunity from liability even 
if his actions erroneous, malicious, or in excess of his authority); Pierson v. Ray, 386 U.S. 547, 554 (1967) 
(judge has absolute immunity from suits brought under § 1983); see Martinez v. Chavez, 574 F.2d 1043, 
1044 (10th Cir. 1978) (per curiam) (state judge has absolute immunity while acting within scope of his 
duties; dismissal affirmed); Kelsey v. Fitzgerald, 574 F.2d 443, 444 (8th Cir. 1978) (per curiam) (state judge 
has absolute immunity in § 1983 action for damages for dismissal of petition for postconviction relief; 
affirming dismissal).

2647. Imbler v. Pachtman, 424 U.S. 409, 431 (1976) (state prosecutor has absolute immunity from § 
1983 suits for acts of initiation and presentation of state’s case; dismissal affirmed); see Martinez v. Chavez, 
574 F.2d 1043, 1044 (10th Cir. 1978) (per curiam) (state prosecutor has absolute immunity when acting 
within scope of his duties; dismissal affirmed); Blevins v. Ford, 572 F.2d 1336, 1339 (9th Cir. 1978) 
(prosecutor has absolute immunity; complaint alleging misconduct at trial dismissed).

A special prosecutor also enjoys absolute immunity. Taylor v. Nichols, 558 F.2d 561, 566 (10th Cir. 
1977) (decision to prosecute involves same duties as actual prosecution).

2648. Blevins v. Ford, 572 F.2d 1336, 1338-39 (9th Cir. 1978) (witnesses in judicial proceedings enjoy 
absolute immunity from § 1983 actions even if their testimony is perjured).

2649. Procunier v. Navarette, 434 U.S. 555, 561 (1978) (prison official and officers); see Wycoff v. 
Brewer, 572 F.2d 1260, 1267 (8th Cir. 1978) (warden and prison officials); Douglas v. Muncy, 570 F.2d 
499, 501 (4th Cir. 1978) (members of parole board, parole officers, and corrections officers); Johnson v. 
Wells, 566 F.2d 1016, 1018 (5th Cir. 1978) (parole officers); Wölfel v. Sanborn, 555 F.2d 583, 585, 590 (6th 
Cir. 1977) (parole officers); cf. Pierson v. Ray, 386 U.S. 547, 557 (1967) (police officers have qualified 
immunity entitling them to defense of good faith and probable cause); Taylor v. Nichols, 558 F.2d 561, 567 
(10th Cir. 1977) (county commissioners have qualified immunity when acting as officers of executive 
branch).

2650. Scheuer v. Rhodes, 416 U.S. 232, 247-48 (1974) (establishing test for protection offered by 
qualified immunity); see Procunier v. Navarette, 434 U.S. 555, 561 (1978) (applying test of qualified 
immunity to prison officials).

2651. See Wood v. Strickland, 420 U.S. 308, 320 (1975) (school board members enjoy qualified 
immunity unless they act in bad faith or in disregard of students’ constitutional rights).

2652. 434 U.S. 555 (1978).
2653. Id. at 562-64.
2654. Id.; accord, Wölfel v. Sanborn, 555 F.2d 583, 590-93 (6th Cir. 1977). The same standard was 

applied in Wölfel to parole officers who allegedly failed to give the plaintiff an “on-site” hearing to 
determine if there was probable cause to revoke his parole. Id. at 590, 592. The officers were not held liable, 
however, because at the time of the incident there was no clearly established constitutional right to such a
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The Interstate Agreement on Detainers Act,* 2655 which requires expeditious 
disposition of detainers, was adopted to minimize the repeated transfers of a 
prisoner between state and federal custody and thereby to lead to more 
effective rehabilitation.2656 This Term in United States v. Mauro,2657 the 
Supreme Court held that a writ of habeas corpus ad prosequendum, used by 
the United States to obtain state prisoners for a federal court appearance, is 
not a detainer within the meaning of the Act.2658 In a companion case the 
Court held that if the United States does subsequently file a detainer against a 
prisoner, the provisions of the Act must be followed.2659

hearing after a bond forfeiture. Id. at 593.
2655. 18 U.S.C. app. 1395-98(1976).
2656. Id. § 2, art. III. Article III of the Act permits a prisoner against whom a detainer has been filed to 

demand a speedy disposition of charges giving rise to detainer. Id. Article IV permits a prosecutor to obtain 
temporary custody of a prisoner from another jurisdiction by lodging a detainer. Id. § 2, art. IV. Article V 
requires dismissal of the indictment on which the detainer is based if the prisoner is not brought to trial 
within the time specified in the applicable article of the Act. Id. § 2, art. V.

This term the Eighth Circuit held that the Act does not apply to pretrial detainees. United States v. 
Harris, 566 F.2d 610, 613 (8th Cir. 1977) (pretrial detainees have no interest in rehabilitation, which is 
Act’s purpose). The Eighth Circuit also held that a prisoner whose request for speedy disposition under the 
Act was delayed but whose detainer was disposed of within the time period specified in the Act did not 
have a cause of action for damages. Rhodes v. Schoen, 574 F.2d 968, 969 (8th Cir. 1978) (per curiam).

2657. 98 S. Ct. 1834 (1978).
2658. Id. at 1841. The Court held that because writs of habeas corpus ad prosequendum are immediately 

executed, the Act’s requirement of expeditious disposition is unnecessary. Id. at 1847.
2659. See United States v. Mauro, 98 S. Ct. 1834, 1849 (1978) (deciding appeal of Richard T. Ford, No. 

77-52). Once a detainer has been lodged against a prisoner, the provisions of the Act must be followed 
regardless of whether the government uses a writ of habeas corpus ad prosequendum or a request for 
temporary custody to obtain his presence in court. Id.

The Court’s opinion in Mauro resolves the conflict among the circuits concerning the status of writs of 
habeas corpus ad prosequendum under the Act. Compare United States v. Kenaan, 557 F.2d 912, 915, 917 
(1st Cir. 1977) (writ not subject to provisions of Act), cert, denied, 98 S. Ct. 2844 (1978) with United States 
v. Thompson, 562 F.2d 232, 234 (3d Cir. 1977) (en banc) (writ is detainer subject to Act) and United States 
v. Chico, 558 F.2d 1047, 1049 (2d Cir. 1977) (writ subject to Act unless policy of rehabilitation underlying 
Act is not served thereby), cert, denied, 98 S. Ct. 2850 (1978).

2660. See Jones v. North Carolina Prisoners’ Labor Union, 433 U.S. 119, 129-30, 132-33 (1977) 
(inmate’s forfeiture first amendment rights inconsistent with status as prisoner or legitimate penological 
objectives); cf. Chesimard v. Mulcahy, 570 F.2d 1184, 1188 (3d Cir. 1978) (assuming that prisoners retain 
right of association; temporary solitary confinement of female prisoner in all male prison not unconstitu
tional if no other appropriate facility available; no abuse of discretion).

2661. See Pell v. Procunier, 417 U.S. 817, 826 (1974) (institutional considerations permit limitation on 
access of press to prisoners so long as reasonable and effective means of communication with press remain 
available); Main Road v. Aytch, 565 F.2d 54, 57 (3d Cir. 1977) (prisoners have no right to group press 
conferences if reasonable and effective means of communication with press are provided); Smith v. Shimp, 
562 F.2d 423, 425-26 (7th Cir. 1977) (pretrial detainees’ rights of free speech must be balanced against 
government interest in ensuring appearance at trial).

2662. In order to claim that his religious freedom under the first amendment has been violated by prison 
work assignments, a prisoner must allege that the assignments deprive him of an opportunity to worship or 
that his religion prohibits working on Sunday. Ray v. Mabry, 556 F.2d 881, 882 (8th Cir. 1977) (per 
curiam) (upholding dismissal because prisoner failed to allege that his religion prohibited working on 
Sunday).

Constitutional Rights Protected. Prisoners have limited first amend
ment rights of association,2660 free speech,2661 and free exercise of religion.2662 
A prisoner’s incoming and outgoing mail may, however, be inspected and 



666 The Georgetown Law Journal [Vol. 67:317

censored for reasons of prison security,2663 and prisoners have no right to hold 
group press conferences if reasonable and effective means of communication 
with the press are available.2664 Imprisonment greatly reduces an individual’s 
fourth amendment protection against warrantless searches and seizures 
because of the legitimate needs of the institution and because of the prisoner’s 
diminished expectation of privacy.2665 This term, however, the Ninth Circuit 
held that a forcible, warrantless seizure of a sample of a pretrial detainee’s 
pubic hair violated the fourth amendment.2666

2663. Procunier v. Martinez, 416 U.S. 396, 413-14, 416 (1974) (limitation on first amendment rights 
may be no greater than necessary to protect legitimate government interest; this regulation furthers 
substantial interest unrelated to suppression of expression, but regulation stricken for overbreadth); Blue v. 
Hogan, 553 F.2d 960, 962-63 (5th Cir. 1977) (remanding for application of Procunier standard); see Ford v. 
Schmidt, 577 F.2d 408, 410 (7th Cir. 1978) (legitimate institutional needs furthered by regulation; 
incidental effect on first amendment right to send and receive mail permissible); Smith v. Shimp, 562 F.2d 
423, 426 (7th Cir. 1977) (inspection of mail to discover potential escape plans furthers government’s 
interest in ensuring appearance at trial and outweighs pretrial detainee’s first amendment right).

2664. Main Road v. Aytch, 565 F.2d 54, 56-57 (3d Cir. 1977).
2665. United States v. Ready, 574 F.2d 1009. 1013-14 (10th Cir. 1978) (inventory search of transferred 

prisoner’s possessions supported by institutional needs and diminished privacy expectation; no fourth 
amendment violation); cf. United States v. Edwards, 415 U.S. 800, 804 (1974) (warrantless search of 
pretrial detainee’s clothing after reasonable opportunity to obtain warrant; fourth amendment violation).

2666. Bouse v. Bussey, 573 F.2d 548, 550-51 (9th Cir. 1977) (per curiam).
2667. U.S. Const, amend. VIII; see Cunningham v. Jones, 567 F.2d 653, 655 (6th Cir. 1977) (providing 

prisoner with one meal per day not deprivation of constitutional rights if prison carries burden of proving 
nutritional sufficiency).

2668. See Gregg v. Georgia, 428 U.S. 153, 172-73 (1976) (eighth amendment not static, but reflects 
evolving standards of justice); Cunningham v. Jones, 567 F.2d 653, 655 (6th Cir. 1977) (constitutionality of 
serving prisoners one meal per day should be tested under evolving standards of society).

2669. See Nadeau v. Helgemoe, 561 F.2d 411, 413 (1st Cir. 1977) (prisoners denied privileges afforded 
other inmates; remanding for reconsideration consistent with traditional tests).

2670. Id. at 415-16.
2671. Nadeau v. Helgemoe, 561 F.2d 411, 420 (1st Cir. 1977). The court rejected the legitimate 

penological purpose test because it would substitute the court’s judgment for that of the legislature with 
respect to prison administrators. Id. at 417.

2672. See, e.g., West v. Keve, 571 F.2d 158, 161-62 (3d Cir. 1978) (alleged refusal to permit 
recommended surgery or to provide postoperative treatment); McCracken v. Jones, 562 F.2d 22, 24 (10th 
Cir. 1977) (alleged reliance on prison-retained university doctors and refusal to grant prisoner access to 
private physician), cert, denied, 435 U.S. 917 (1978); Congato v. Ciccone, 558 F.2d 512, 513 (8th Cir.) 
(reliance on unanimous opinion of medical panel that medication be changed), cert, denied, 434 U.S. 974

The eighth amendment protects prisoners against cruel and unusual 
punishments,2667 which include punishments regarded as brutal when the 
Constitution was adopted and those that violate the evolving standards that 
mark a maturing society.2668 A specific prison condition violates the eighth 
amendment if it is so barbarous that it offends society’s sense of decency, or if 
it is grossly disproportionate to the seriousness of the crime.2669 A third test 
that has occasionally been proposed is whether the punishment has a 
legitimate penological purpose, including deterrence, insulation of society, 
rehabilitation, or maintenance of prison security.2670 This term, however, the 
First Circuit remanded a case that relied on the penological purpose test and 
instructed the district court to base its analysis instead on the traditional 
tests.2671

Most of the eighth amendment claims raised by prisoners this term alleged 
inadequate medical treatment by prison authorities.2672 This term in West v. 
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Keve2673 the Third Circuit held that failure to permit recommended surgery or 
to provide postoperative care amounted to “the deliberate indifference to 
serious medical needs” identified by the Supreme Court as the standard for an 
eighth amendment violation.2674 The court stated that the Supreme Court’s 
test required separate inquiries into whether the actions of the prison 
authorities were deliberately indifferent and whether the prisoner’s medical 
needs were serious.2675 Because the standard for relief is deliberate indif
ference, negligence, poor judgment, or failure to take additional steps are not 
cognizable under the eighth amendment or, for state prisoners, under section 
19 8 3.2676 It is often difficult, however, to determine whether the defendant’s 
actions rise to the level of deliberate indifference or constitute mere negli
gence.2677

(1977).
The Second Circuit stated this term that “withholding medical treatment for punitive reasons, in bad 

faith, or on irrational grounds would violate the eighth amendment.” Cruz v. Ward, 558 F.2d 658, 661-62 
(2d Cir. 1977) (ordering dismissal because prisoner failed to prove that psychiatric treatment was withheld 
as punishment), cert, denied, 434 U.S. 1018 (1978).

2673. 571 F.2d 158 (3d Cir. 1978)
2674. Id. at 161-62; see Estelle v. Gamble, 429 U.S. 97, 103-04 (1976) (prison doctors who provided 

muscle relaxants and blood pressure medication but who failed to x-ray did not show deliberate 
indifference to prisoner’s serious medical need); Todaro v. Ward, 565 F.2d 48, 52-53 (2d Cir. 1977) 
(required use of lobby clinic by female inmates, imposition of screening procedure prior to consultation 
with doctor, substandard operation of sick wing, and inadequate follow-up procedures constitute deliberate 
indifference to serious medical needs; reforms ordered by district court affirmed); Freeman v. Lockhart, 
561 F.2d 728, 729-30 (8th Cir. 1977) (per curiam) (prisoner treated repeatedly for asthma and eye ailments, 
district court properly relied on test of deliberate indifference to serious medical need); cf. Martinez v. 
Chavez, 574 F.2d 1043, 1046 (10th Cir. 1978) (per curiam) (prisoner’s allegation that inadequate 
ventilation violated eighth amendment dismissed for failure to state a claim upon which relief could be 
granted because party sued not deliberately indifferent to complaints of serious medical need).

2675. 571 F.2d at 161-62.
2676. Estelle v. Gamble, 429 U.S. 97, 107 (1976) (malpractice claims by prisoners are questions of state 

tort law); cf. Gamble v. Estelle, 554 F.2d 653, 653-55 (5th Cir. 1977) (per curiam) (record examined on 
remand fails to show interference with treatment or any other form of deliberate indifference), cert, denied, 
434 U.S. 974 (1977). Compare West v. Keve, 571 F.2d 158, 161-62 (3d Cir. 1978) (alleged denial of 
recommended treatment that resulted in severe pain is cognizable under § 1983) with Dickson v. Colman, 
569 F.2d 1310, 1311-12 (5th Cir. 1978) (per curiam) (failure to treat prisoner prior to filing written request 
not deliberate indifference; no cause of action under § 1983) and McCracken v. Jones, 562 F.2d 22, 24 
(10th Cir. 1977) (reliance on prison-retained doctor and refusal to grant access to private doctor not 
deliberate indifference; no cause of action under § 1983), cert, denied, 435 U.S. 917 (1978) and Young v. 
Gray, 560 F.2d 201, 201 (5th Cir. 1977) (per curiam) (failure of prison doctor to undertake measures not 
deliberate indifference; no cause of action under § 1983) and Wester v. Jones, 554 F.2d 1285, 1286 (4th Cir. 
1977) (per curiam) (negligent failure to diagnose prisoner’s deteriorating vision not deliberate indifference; 
no cause of action under § 1983) and Watson v. Briscoe, 554 F.2d 650, 652 (5th Cir. 1977) (per curiam) 
(prison officials negligent failure to diagnose prisoner’s medical disability not deliberate indifference; no 
cause of action under § 1983).

2677. Compare Wester v. Jones, 554 F.2d 1285, 1286 (4th Cir. 1977) (prison doctor who allegedly 
examined prisoner only once in spite of persistent complaints about deteriorating vision not deliberately 
indifferent to serious medical need) with id. at 1286 (Winter, J., dissenting) (prison doctor’s alleged failure 
to reexamine prisoner after repeated complaints was deliberate indifference to serious medical need).
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Overcrowded conditions alone2678 or in conjunction with other deficien
cies2679 may amount to an eighth amendment violation. Deprivation of food 
may constitute cruel and unusual punishment, but providing only one meal 
per day would be permissible if the calorie intake is sufficient to sustain the 
prisoner.2680 Prison work assignments may be cruel and unusual punishment 
if beyond the strength of the prisoner, dangerous to his health, or unduly 
painful.2681 Compelling prisoners to work, however, does not violate the 
thirteenth amendment’s prohibition of involuntary servitude.2682 Finally, 
isolation or solitary confinement is not a violation of the eighth amendment 
per se.2683

Due Process. Transfers of prisoners and other prison disciplinary
actions do not automatically require due process.2684 In 1974 the Supreme 
Court held that a prisoner cannot be deprived of a protected liberty interest 
without procedural due process.2685 A protected liberty interest may be

2678. See Battle v. Anderson, 564 F.2d 388, 391 (10th Cir. 1977) (excessively overcrowded prison 
conditions alone violated eighth amendment); cf. Hite v. Leeke, 564 F.2d 670, 673-74 (4th Cir. 1977) 
(assignment of two prisoners to cell designed for one caused overcrowding so excessive that it violates 
eighth amendment).

2679. Shapley v. Wolff, 568 F.2d 1310, 1311-12 (9th Cir. 1978) (overcrowding, inadequate sanitation 
and diet, deprivation of shoes, and denial of tobacco violated eighth amendment); Smith v. Sullivan, 553 
F.2d 373, 375 (5th Cir. 1977) (lack of programs for exercise, inadequate rehabilitation, insufficient medical 
care, inadequate facilities, and inappropriately served meals violated eighth amendment); see Campbell v. 
McGruder, 580 F.2d 521, 551-53 (D.C. Cir. 1978) (sustaining injunction against having pretrial detainees 
in overcrowded and substandard prison facilities; remanding for factual clarification); cf. Newman v. 
Alabama, 559 F.2d 283, 287 (5th Cir. 1977) (state conceded that overcrowding exacerbated prison’s other 
deficiencies and violated eighth amendment), cert, denied, 98 S. Ct. 3144 (1978).

The First Circuit noted this term that conditions of confinement that failed to conform with 
constitutional mandates may be permissible for practical reasons during the time when an appropriate 
facility was being prepared, but held that five years was too long a delay to be tolerated by the Constitution. 
Inmates v. Kearney, 573 F.2d 98, 101 (1st Cir. 1978).

2680. See Cunningham v. Jones, 567 F.2d 653, 659-60 (6th Cir. 1977) (prisoners who received one meal 
per day for 15 days did not suffer constitutional violation per se; remanded to determine caloric 
sufficiency).

2681. See Ray v. Mabry, 556 F.2d 881, 882 (8th Cir. 1977) (per curiam) (disabled prisoner cannot be 
compelled to perform heavy manual labor; remanded to determine extent of disability).

2682. See id. at 882; Newell v. Davis, 563 F.2d 123, 124 (4th Cir. 1977) (per curiam) (affirming dismissal 
of thirteenth amendment claim for “obvious” lack of merit), cert, denied, 435 U.S. 907 (1978).

2683. See Ervin v. Ciccone, 557 F.2d 1260, 1262 (8th Cir. 1977) (per curiam) (alleged punitive isolation 
or solitary confinement does not state eighth amendment claim for relief).

2684. Meachum v. Fano, 427 U.S. 215, 225-26 (1976) (prisoner may be transferred for disciplinary 
reasons to stricter security facility unless statute or regulation conditions transfer on specified acts of 
misconduct); Wolff v. McDonnell, 418 U.S. 539, 555-56 (1974) (same).

Unlike prison disciplinary actions, revocation of parole must be preceded by a hearing. Gagnon v. 
Scarpelli, 411 U.S. 778, 782 (1973); Morrissey v. Brewer, 408 U.S. 471, 482 (1972); see notes 2242-65 supra 
and accompanying text. The difference is predicated upon the freedom from bodily restraint enjoyed by the 
parolee but not by the prisoner. Wolff v. McDonnell, 418 U.S. 539, 561 (1974).

2685. Wolff v. McDonnell, 418 U.S. 539, 556-58 (1974); see Ware v. Heyne, 573 F.2d 593, 595 (7th Cir. 
1978) (when bad conduct report would diminish inmate’s chances for parole, inmate entitled to due process 
hearing); Coralluzzo v. New York State Parole Bd., 566 F.2d 375, 378-79 (2d Cir. 1977) (routine minimum 
period of imprisonment hearing affects parole determination; inmate entitled to due process), cert, 
dismissed, 435 U.S. 912 (1978). A privilege or an interest for which revocation is within the unlimited 
discretion of prison authorities is not a protected liberty interest because it does not rise to the level of an 
entitlement. See Meachum v. Fano, 427 U.S. 215, 226-27 (1976) (discretionary transfer of prisoner to more 
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created by the Constitution, by federal or state statutes, or by administrative 
regulations.* 2686 The extent of due process required depends on a consideration 
of the private interest at stake, the probable value of the proposed procedural 
safeguard, and the burden on the Government if a new procedural safeguard 
is required.2687 In the prison setting, there are limited2688 due process 
requirements of adequate notice,2689 legal assistance,2690 an opportunity to 
present and impeach witnesses and evidence,2691 an impartial factfinder,2692 
and a reasoned decision.2693 Thus, courts have been willing to defer to 
judgments of prison officials if prisoners’ rights are adequately protected by 

restrictive facility; no protected liberty interest); Daigle v. Hall, 564 F.2d 884, 885-86 (1st Cir. 1977) 
(grounds for transfer not defined by statute; no protected liberty interest); cf. Walker v. Hughes, 558 F.2d 
1247, 1250-51 (6th Cir. 1977) (regulation governed transfer of youth to adult maximum security prison; 
protected liberty interest). But see McKinnon v. Patterson, 568 F.2d 930, 936-37 (2d Cir. 1977) (relying on 
test of substantial deprivation rejected in Meachum), cert, denied, 434 U.S. 1087 (1978).

2686. See Wolff v. McDonnell, 418 U.S. 538, 556-57 (1974) (state statute limiting imposition of 
punishment to cases of major misconduct created protected liberty interest); Walker v. Hughes, 558 F.2d 
1247, 1255-56 (6th Cir. 1977) (federal policy statements limiting imposition of sanction to cases of major 
misconduct created protected liberty interest). If a prisoner has been granted a benefit by statute or 
regulation that can be revoked only in specific circumstances, he is entitled to a procedurally fair 
determination of whether the specified events have occurred. Altizer v. Paderick, 569 F.2d 812, 812-13 (4th 
Cir.) (per curiam) (job reassignment within prison officials’ discretion; no protected liberty interest), cert, 
denied, 435 U.S. 10092 (1978); Smith v. Saxbe, 562 F.2d 729, 734 (D.C. Cir. 1977) (revocation of furlough 
within Attorney General’s discretion by statute; no protected liberty interest); cf. Polizzi v. Sigler, 564 F.2d 
792, 796-98 (8th Cir. 1977) (classification of prisoner as special offender not discretionary); Reddin v. 
Israel, 561 F.2d 715, 718 & n.2 (7th Cir. 1977) (mere filing of detainer not infringement of protected liberty 
interest).

In Meachum v. Fano, 427 U.S. 215 (1976), the Supreme Court distinguished the Wolff decision on the 
ground that Massachusetts had not promulgated any regulations that would restrict prison officials’ right 
to transfer. Id. at 226-27. The Second Circuit held this term, however, that altering the underlying statute 
or regulation that created an entitlement does not amount to a due process violation. Tracy v. Salamack, 
572 F.2d 393, 396 (2d Cir. 1978).

2687. Wolff v. McDonnell, 418 U.S. 539, 556, 560 (1974) (hearing required before imposition of 
sanction conditioned upon finding of specific facts); see Cruz v. Ward, 558 F.2d 658, 661 (2d Cir. 1977) 
(transfer of prisoners from psychiatric hospital to prison; need for written notification of decision and its 
basis, identification of decisionmakers, and review by outside professional), cert, denied, 434 U.S. 1018 
(1978).

2688. Wolff v. McDonnell, 418 U.S. 539, 560 (1974) (due process designed for individuals in free society 
limited as to prisoners).

2689. McKinnon v. Patterson, 568 F.2d 930, 939-40 (2d Cir. 1977) (24 hour advance written notice 
required if keeplock threatened as sanction), cert, denied, 434 U.S. 1087 (1978).

2690. Ron v. Wilkinson, 565 F.2d 1254, 1257-58 (2d Cir. 1977) (legal assistance required if procedure 
would otherwise be meaningless; remand to determine prisoner’s literacy); Walker v. Hughes, 558 F.2d 
1247, 1259 (6th Cir. 1977) (assistance required if prisoner illiterate or charges complex).

2691. Walker v. Hughes, 558 F.2d 1247, 1259 (6th Cir. 1977) (inmate has right to call witnesses if not 
unduly hazardous to institutional safety or correctional goals); cf. Hayes v. Walker, 555 F.2d 625, 629-30 
(7th Cir.) (prison officials may deny right to call witnesses if conclusion to do so supported by record), cert, 
denied, 434 U.S. 959 (1977).

2692. Walker v. Hughes, 558 F.2d 1247, 1258-59 (6th Cir. 1977) (prison’s adjustment committee 
composed of chief warden, chief of parole, and chief psychologist; no hazard of arbitrary decision); see Ron 
v. Wilkinson, 565 F.2d 1254, 1257-58 (2d Cir. 1977) (person bringing charges and decisionmaker should 
not be persons related to each other).

2693. Hayes v. Walker, 555 F.2d 625, 633 (7th Cir.) (disciplinary committee precluded from 
incorporating by reference investigator’s statement of facts), cert, denied, 434 U.S. 959 (1977).
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prison procedures,2694 or if there are especially strong countervailing public or 
penal interests.2695

Due process also requires that prisoners have access to the courts.2696 
Moreover, in order to vindicate this right, the Supreme Court has held that a 
state must provide prisoners with reasonable access to a law library or to 
persons trained in the law.2697 Nevertheless, the Court noted that a three-to 
four-week wait for use of the library was not constitutionally impermissi
ble.269»

2694. See Cruz v. Ward, 558 F.2d 658, 662-63 (2d Cir. 1977) (inmates rights adequately protected by 
decision of psychiatrist, without hearing, to transfer prisoners from mental hospital to prison), cert, denied, 
434 U.S. 1018 (1978); cf. Polizzi v. Sigler, 564 F.2d 792, 798-99 (8th Cir. 1977) (hearing on complaint 
deferred until implementation of new Bureau of Prisons procedures); Hodges v. Klein, 562 F.2d 276, 278 
(3d Cir. 1977) (per curiam) (periodic procedures to review assignments to higher security unit provides 
adequate protection of rights); Walker v. Hughes, 558 F.2d 1247, 1257-58 (6th Cir. 1977) (decision after 
hearing by Bureau of Prisons to transfer youth offender to adult facility not facially inadequate procedure).

2695. Cruz v. Ward, 558 F.2d 658, 662-63 (2d Cir. 1977) (public interest in transfer of high escape risk 
inmates from minimum security mental facility to stricter security prison), cert, denied, 434 U.S. 1018 
(1978); Hayes v. Walker, 555 F.2d 625, 633 (7th Cir.) (due process requirements outweighed by public 
interest in emergency situation), cert, denied, 434 U.S. 959 (1977).

2696. See, e.g., Bounds v. Smith, 430 U.S. 817, 821-22 (1977) (state must provide prisoners with 
reasonable access to law library or to persons trained in law); Johnson v. Avery, 393 U.S. 483, 489-90 
(1969) (state may not punish inmate for aiding fellow inmates with writ writing); cf. Tyler v. “Ron,” 574 
F.2d 427, 429 (8th Cir.) (per curiam) (temporary confiscation of prisoner’s legal papers does not infringe on 
due process right of access to courts), cert, denied, 435 U.S. 929 (1978). The Ninth Circuit held this term 
that staying a prisoner’s section 1983 action until his release amounted to an unconstitutional infringement 
on his right of access to the courts. Wimberly v. Rogers, 557 F.2d 671, 673 (9th Cir. 1977).

2697. Bounds, v. Smith, 430 U.S. 817, 828 (1978); cf. Ervin v. Ciccone, 557 F.2d 1260, 1262 (8th Cir. 
977) (per curiam) (prisoner may be prohibited from assisting other prisoners with preparation of legal 
papers if otherwise adequate legal assistance available).

2698. Bounds v. Smith, 430 U.S. 817, 819-20 (1977). The First Circuit this term noted that the costs 
associated with an order for expansion of facilities was one factor considered by the Court in Bounds, and 
relied upon a minimal additional cost argument to support an order for increased access to library facilities 
for protective custody prisoners. Nadeau v. Helgemoe, 561 F.2d 411, 418 (1st Cir. 1977) (distinguishing 
Bounds').
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Statistical Survey

The tables on the following pages set out the rates of success of defendants 
on issues litigated this term before each federal court of appeals and the 
Supreme Court. The figures in the tables represent the number of defendants 
who successfully raised a given issue out of the total number of cases in which 
that issue was considered. For example, two out of eight search and seizure 
appeals in the First Circuit succeeded. The column farthest to the right 
denotes how many appeals on a given issue were raised via habeas corpus 
proceedings. For example, 5 out of 427 appeals of search and seizure issues 
were raised in the context of habeas corpus proceedings. Because more than 
one issue is often raised in a given appeal, the total number of issues exceeds 
the number of criminal cases decided during the term.

Because of some modifications in tabulating this year’s statistics, the results 
from the previous term and this term may not be fully comparable. For 
example, last year’s Charging Process category has been subdivided into its 
constituent parts, thus creating the following new categories: Prosecutorial 
Discretion, Indictments, Grand Jury, Preliminary Hearing and Joinder and 
Severance. In addition, whereas last year there were three subparts in the 
Sentencing category, these have been fused for the purposes of this year’s 
survey. In these two situations, totals of the subdivided categories for one 
term were compared to the single category used in the other term. Despite 
these modifications, however, certain consistencies in the data are evident. In 
17 of 22 issue areas tabulated in both years, the success rate for defendants 
increased from last term to this, and in two others it remained constant. 
Among the 17 categories showing increases, the rate of success more than 
doubled in three—exclusionary rule, arrest, and jury problems—although the 
small numbers of cases tabulated in two of these categories reduces the 
significance of the increase.

In both this term and last, it was in the Third Circuit that defendants had 
the greatest success rate, and the Tenth and Eighth Circuits respectively 
yielded the lowest and second-lowest success rates for defendants in both 
terms. The most striking changes in success rate ocurred at the Supreme 
Court level. In comparable categories, defendants won 55% of issue appeals 
compared to 14% in the previous Term. Despite the supposition that Stone v. 
Powell1 would result in fewer habeas petitions,2 there was only a 14% to 12% 
decline in the proportion of all issues raised in habeas proceedings and a 
absolute increase in 10 of the 22 issue-categories comparable from last term to 
this. Although the outcome of any appeal revolves around the unique facts of 
the case, the compilation and comparison of this data from year to year 
should prove valuable to the legal community.

1. 428 U.S. 465 (1976).
2. Id. at 481-82 (full and fair opportunity to litigate fourth amendment claims in state court bars state 

prisoner from raising such claim in federal habeas proceeding).
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Issues Raised 1st 2nd 3rd 4th 5th f

Search and Seizure 2/8 3/20 6/10 5/22 17/143 7,
Electronic Surveillance 1/2 1/9 1/1 2/4 2/12 0
Arrest 0/0 1/4 1/1 0/2 2/10 3
Identification 0/3 1/12 0/1 0/5 2/6 0

1,Confessions 0/4 0/5 1/2 0/9 8/37
Exclusionary Rule 1 0/1 3/6 2/4 0/2 0/6 0,

Prosecutorial Discretion 0/0 1/2 0/0 0/1 0/9 0,
Indictments 1/5 3/16 3/7 0/2 4/28 1,
Grand Jury 0/2 1/10 0/4 0/3 3/15 2)
Preliminary Hearing 0/0 0/0 0/0 0/3 0/1 ft
Joinder and Severance 0/2 1/11 0/2 0/2 3/18 a
Bail 0/1 0/3 0/1 0/2 0/2 b
Discovery 0/6 1/12 1/10 0/2 5/32 0/
Continuance 0/0 0/1 0/0 0/0 2/9 i/
Speedy Trial 1/1 0/10 1/1 1/2 0/18 1/
Defendant’s Competency 2 0/1 1/3 2/2 0/2 0/2 0/
Guilty Pleas 0/2 2/6 2/4 2/6 15/32 0/
Double Jeopardy 0/3 2/10 2/5 1/1 1/18 2/

Right to Counsel 0/7 2/17 1/4 2/11 3/28 1/
Jury Problems 3 1/7 1/9 1/6 2/8 7/25 1/1
Conduct of the Trial Judge4 1/5 3/16 1/4 0/7 10/63 6/1
Conduct of the Prosecutor 5 1/6 1/10 0/1 1/2 9/36 0/1

Sentencing 6 7 2/5 3/23 11/21 4/14 6/50 3/5
Parole 0/1 2/8 1/2 1/3 0/6 1/4
Probation 0/3 0/1 0/0 1/1 0/7 1/1

Prisoner’s Rights ’ 2/6 8/12 3/7 2/12 5/19 w
TOTALS 12/81 41/236 40/100 24/126 104/632 35/11
Percent 15% 17% 40% 19% 16% 22^

1. This category includes questions regarding the scope of the rule, “fruits of the poisonous tree,” and 
standing to assert the rule.

2. This category includes questions regarding both competency to stand trial and competency to plead 
guilty.

3. This category includes questions regarding the right to jury trial, jury selection, and control of the 
jury, including contamination of the jury.

4. This category includes questions regarding judicial discretion, disqualification and recusal, the 
contempt power, and judicial misconduct.

5. This category includes questions regarding prosecutorial misconduct with respect to opening 
statements and closing arguments, examining witnesses, and offering evidence.

6. This category includes questions regarding presentencing procedures, multiple counts, concurrent 
and split sentences, reductions, corrections, and increases of sentences, and appellate review of sentences.

7. This category includes questions regarding civil rights actions by prisoners, prison disciplinary 
procedures, prisoners’ access to courts, constitutional claims raised by prisoners.
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8th 9th 10th D.C. S.Ct. Totals Habeas

7/44 12/83 1/15 3/12 14/18 78/427(18%) 5/427(1%)
0/7 0/7 0/2 0/1 0/2 7/55(13%) 2/55 (4%)
0/2 0/3 0/2 1/4 0/0 8/36 (22%) 2/36 (6%)
0/7 0/7 0/0 0/0 1/1 4/45 (9%) 14/45 (31%)
0/12 1/23 0/0 1/1 1/1 16/110(15%) 24/110(22%)
0/1 3/21 0/3 0/0 2/6 11/62(18%) 6/62 (10%)

1/4 3/11 0/2 0/0 1/2 6/33(18%) 5/33(15%)
0/8 3/25 1/5 0/0 2/2 18/109(17%) 6/109 (6%)
0/3 2/12 0/1 0/0 0/0 9/59(15%) 6/59 (10%)
0/2 0/1 0/1 0/0 0/1 1/10(10%) 5/10(50%)
0/13 1/18 0/4 1/2 0/1 6/78 (8%) 1/78(1%)
0/2 0/1 0/1 0/0 0/0 1/15(7%) 3/15(20%)
0/17 3/19 0/3 0/0 0/0 11/117(9%) 13/117(11%)
0/5 1/7 0/6 0/1 0/0 4/32(13%) 5/32(16%)
0/14 1/10 2/3 0/0 1/2 8/68(12%) 6/68 (9%)
0/1 0/1 0/1 0/0 0/0 3/14(21%) 9/14 (64%)
2/12 1/11 0/5 2/3 0/1 28/88 (32%) 25/88 (28%)
1/8 8/17 2/6 0/2 5/10 24/87 (28%) 11/87(13%)

2/21 0/13 0/10 0/0 1/2 12/131 (9%) 31/131 (24%)
2/12 3/17 1/7 1/2 1/2 22/117(19%) 14/117(12%)
3/28 1/21 1/14 0/1 2/4 30/193 (16%) 17/193 (9%)
1/8 0/10 0/5 0/4 0/0 13/102(13%) 12/102(12%)

4/16 3/32 2/12 0/8 0/3 41/202 (20%) 25/202 (12%)
2/9 0/8 0/3 0/2 1/1 10/54(19%) 20/54 (37%)
1/2 0/5 0/1 0/0 0/1 4/24(17%) 4/24(17%)

4/15 2/7 2/8 1/2 3/4 36/101 (36%) 19/101 (19%)

30/273 48/390 12/120 10/45 35/64 411/2369 290/2369
11% 12% 10% 22% 55% 17% 12%
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Case Index

Footnote numbers appearing in italics indicate that case has 
been named in the text as well as in the footnotes.

Case Footnote Numbers Case Footnote Numbers
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Ash, United States v.
Ashe v. Swenson 1362.

414, 416, 618,
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299.
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Bivens v. Six Unknown Named Agents of the

Fed. Bureau of Narcotics 611.
Blackledge v. Allison 686, 1223, 1266.
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Blockburger v. United States 1325, 1999. 
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Boykin v. Alabama 1150, 1158, 1162, 1202- 
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2415.

Brady v. Maryland 934, 941, 1841.
Brady v. United States 1160, 1249.
Breed v. Jones 1281.
Brewer v. Williams 523, 527-28, 530, 537, 

539, 609, 611, 643, 1417, 1422, 2522.
Bridges v. California 1778. 
Brignoni-Ponce, United States v. 208, 218-

19, 224-25, 230, 233, 240, 243.
Brinegar v. United States 40.
Browder v. Director, Dep’t of Corrections 

2341, 2343-44, 2601, 2605.
Brown v. Illinois 641-42.
Brown v. Ohio 739, 1324, 1326, 1331, 1364, 

1999.
Brown v. United States 
Brown v. United States 
Bruton v. United States 

1926.

1857, 1860, 1896.
663, 664.
876, 1921, 1923,

Bryan v. United States 1346.
Bryan, United States v. 789.
Bumper v. North Carolina 160. 
Burdeau v. McDowell 3.
Burks v. United States 1279, 1344.

Cady V. Dombrowski 257.
Calandra, United States v. 610, 612, 617, 

761, 790.
California v. Byers 484, 1885.
California v. Green 1919.
Callanan v. United States 1337.
Camara v. Municipal Court 26, 280, 282-84.
Carafas v. LaVallee 2409.
Carroll v. United States 144.
Castaneda v. Partida 768-70, 772-73, 1572, 

1575, 2522.
Ceccolini,, United States v. 623, 645.
Chadwick, United States v. 140, 149, 150, 

279.
Chambers v. Maroney 145, 146, 341.
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Chapman v. California 2372-73.
Chapman v. United States 656.
Chavez, United States v. 418, 433.
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Case Footnote Numbers Case Footnote Numbers
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Atkins, United States v. 2015.

Bazzano, United States v. 782, 783, 1848, 
1932, 1940, 1991.

Bedford, United States v. 100.
Boscia, United States v. 871, 879, 887, 941, 

1618, 1625.
Boyance v. Meyers 2559.
Brightwell,, United States v. 130.
Brown v. United States 942, 2442, 2469.
Brown v. United States 1265.
Bruno v. Greenlee 2029.
Bryan, United States v. 753.
Buechler, United States v. 
Butenko, United States v.

2047, 2061.
357.

Cahalane, United States v. 751, 1677, 1689. 
Caruso v. United States Bd. of Parole 2251, 

2252, 2255, 2444.
Cerilli, United States v. 1289, 1324, 1383.
Chesimard v. Mulcahy 2660.
Crocker, United States v. 721, 754, 812.

Dancy v. Arnold 2038, 2039, 2634.
Dansker, United States v. 906.
Dansker, United States v. 940, 942, 960.
Davis v. United States 1181.
Del Piano v. United States 2064. 2432.
DiGilio, United States v. 
Diggs, United States v. 
Dolan, United States v.

Falcone, United States v. 
Farries v. United States 
Fisher v. Driber 481. 
Forsythe, United States v. 
Frumento, United States '

Garrett, United States v.

1142.
2, 173, 276.
1434, 1519, 1529.

376, 383, 429.
1706, 2035.

43, 107.
1300, 1370.

2375.



1978] Case Index 683

Case Footnote Numbers
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FOURTH CIRCUIT

Grand Jury Impaneled January 21, 1975, In re 
793.

Grand Jury Proceedings (Cianfrani), In re 
789, 2333.

Grand Jury Proceedings (Schofield I), In re 
799.

Grand Jury Proceedings (Schofield II), In re 
799.

2585.
Schoenhut, United States v. 1343.
Sica, United States v. 879.
Solly, United States v. 1934, 2066, 2075.
Sorrell, United States v. 706.

Harris, United States v. 996.
Hawthorne, United States v. 1265.
Hickey v. Jeftes 2512,2547.
Hodges v. Klein 2694. 
Hollis, United States v. 1133, 1144, 2399,

24 73.
Houmis v. United States 1227, 1231.

Inmon, United States v. 484, 711, 1289,
1291, 1298.

Ishmail Muslim Ali v. Gibson 2415.

Janiec, United States v. 2060.

Kelly v. Maroney 2559.
Kincade v. United States 1163.

Lampley, United States v. 741, 2348.

Main Road v. Aytch 2661, 2664.
Marzeno v. Gengler 949, 950, 953, 2384.
McGough v. Hewitt 1158.
Miller, United States v. 1233.
Moore v. United States 1976.
Moore v. United States 1466.
Moore v. United States 1932, 1969, 2062.
Murphy, United States v. 978.
Musto v. United States 2079.

Petillo v. New Jersey 618, 2523.

Rose, United States v. 778.

Salerno, United States v. 2204.
Savage v. United States 2455.
Schmidt v. Hewitt 568, 571, 574, 578, 587,

Speights, United States v. 2.

Thompson v. Burke 2260.
Thompson, United States v. 2659.
Trantino v. Hatrack 1134, 1149, 1679, 2542, 

2547, 2548, 2549, 2557.

Vella, United States v. 955, 989, 996.
Vento, United States v. 363.
Virgin Islands v. Bradshaw 1616.
Virgin Islands v. Felix 1596, 1607.
Virgin Islands v. Smith 1286, 1297, 1330, 

1334, 1378, 1666.
Virgin Islands v. Testamark 941, 950, 954.
Virgin Islands v. Testamark 2316, 2319.

West v. Keve 2630, 2672, 2673, 2676.
Wilhelm, United States v. 1435, 1529.
Wilmore v. United States 1939, 2062.
Wright v. Cuyler 630, 642, 652.

Zicarelli v. Gary 2559.
Zudick, United States v. 1154.

FOURTH CIRCUIT

Altizer v. Paderick 2686.
Amos, United States v. 67, 2015, 1058, 

2065.
Aston v. Warden 1629.
Atkinson, United States v. 1496, 1516.

Bolding v. Holshouser 2627.
Bradley, United States v. 

291, 291.
Branch, United States v. 
Brown v. United States

J 7, 22, 27, 152,

63.
1989.

Brown, United States v. 704. 
Bull, United States v. 233, 254.
Burroughs, United States v. 304, 2355.
Butler v. Cooper 678.

Carter, United States v. 170, 485, 587, 1705. 
Cavin, United States v. 709.
Childs v. Schlitz 1876.
Clerkley, United States v. 315, 362.
Constantine, United States v. 233.
Crowell v. Zahradnick 618.

Diamond, United States v. 908, 1624, 1977.
Douglas v. Muncy 2649.
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Evans, United States v. 1438, 1440, 1441.

Faison v. Zahradnick 466, 468.
Ferguson v. Boyd 572, 578.
Franklin v. Shields 2219, 2225.
Franklin v. Shields 2234.
Frazier v. Weatherholtz 2574.

Gallagher, United States v. 
George, United States v. 
Gibson, United States v. 
Goodson v. United States

196, 2035.
1707.
1999, 2008, 2485.

1940, 2016, 2059,
2065.

Gorin, United States v. 231.

Pomponio, United States v. 1643, 1647, 
1672, 1718.

Reddy v. Jones 939, 943.
Revels, United States v. 465, 468, 2396.
Riley, United States v. 167.
Rimmer v. Fayetteville Police Dep’t 2541, 

2641.
Rucker, United States v. 1592, 1598, 1607, 

1608.

Sacco, United States v.
Satterfield v. Zahradnick 

1829, 1832.
Savage, United States v.
Sellers, United States v.

1537.
1123, 1142, 1792,

1232, 1273.
1751.

Hart v. Coiner 2091.
Hawkins v. United States 1774. 
Heyman, United States v. 2373. 
Hill, United States v. 702.
Hite v. Leeke 2626, 2678.
Hunt v. Warden, 2553.

Smith, United States v. 320.
Southerland, United States v. 2016. 
Stamey, United States v. 1229. 
Stepheny v. United States 1988. 
Stevenson, United States v. 481. 
Strader v. Troy 7985, 2194, 2639. 
Strauss, United States v. 1273.

Inmates v. Owens 2643.
Investigation Before February 1977 Lynchburg 

Grand Jury, In re 830.
Jackson, United States v. 1229.
Jamar, United States v. 850, 864, 871, 881, 

890, 891.
Jenkins v. Fitzberger 2559.
Jenkins v. United States 2034.
Johnson v. Riddle 464, 773, 1491.

Kilbourne, United States v. 503, 607.

Larson v. McKenzie 2256.
Lee, United States v. 618.
Litton Systems, Inc., United States v. 686.

Marzullo v. Maryland 1463, 1482, 1602.
Mauney v. Garrison 2303.
McCormick, United States v. 2061.
McNamara v. Riddle 1123, 1544.
Miller v. Harvey 1660, 2383, 2547.
Morrison v. Jones 2562.

Near v. Cunningham 1913.
Newell v. Davis 2682.
Nottingham v. Zahradnick 1313.

Patterson v. Leeke 1490, 2542, 2547, 2550.
Patterson v. Morrisette 2632.
Peroff v. Hylton 2433, 2458.

Taliaferro, United States v. 1657.
Taylor v. Riddle 540, 554.
Tolliver v. United States 1278.

United States, In re 321, 325.

Vaughan, United States v. 686, 1260.

Watkins v. Foster 1837.
Watson, United States v. 1443.
Weil, United States v. 2384.
Wester v. Jones 2676, 2677.
Wilcox, United States v. 445.
Williamson, United States v. Ill, 250, 1947, 

1948, 1949, 1951, 1972, 1977, 1992.
Wyatt, United States v. 138, 540.

FIFTH CIRCUIT

Abernathy v. United States 2039.
Abrams, United States v. 
Adams, United States v.

1174, 1193.
Adams, United States v. 
Afanador, United States v. 
Ahrenholz, United States t 
Aldaco, United States v. 
Aldridge, United States v.

7737.
1161-62, 1169,

196.
199.
605.

1834, 1837.
1174, 1187, 1249.
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Alexander, United States v. 63, 64, 146, 
967, 971.

Alfonso, United States v. 315, 431, 879-80, 
1673.

Bradley v. Wainwright
Brager v. United States 

2445.

2574.
1708, 2420, 2432,

Allen v. Estelle 464, 466, 468.
Almand, United States v. 152, 222.
Alonzo, United States v. 971, 1677.
Alvarez-Gonzales, United States v. 200-01, 

207.

Brand, United States v. 
1019, 1025, 1037.

Brice, United States v.

2, 63-64, 123, 177,

1968.

Alvarez-Gonzalez, United States v. 212. 
Anderson v. Maggio 1708, 2517. 
Archbold-Newball, United States v. 498, 

500, 655, 659, 667, 776, 1747, 1757, 1840.
Arlt, United States v. 1435.
Arlt. United States v. 1573, 1585. 1595.

Brown v. Ludgren 2219.
Brown, United States v. 2063, 2273, 2389, 

2394, 2397.
Brown, United States v. 108.
Brown, United States v. 542.
Bruce v. Estelle 1143.

Arrasmith, United States 
Ashley, United States v. 
Ashley, United States v. 

1965.
Astroff, United States v. 
Avalos, United States v.

214.
1972.
41, 53, 55, 61, 740,

94, 95.
1056.

Brumley, United States v. 
Bryant, United States v. 
Bullock, United States v. 
Bynum, United States v.

890, 1739, 2370.

765, 869, 881. 
1277, 1670, 1673. 
930, 978, 1102. 
871, 882-84, 887,

Baldarrama, United States v. 732, 880, 
2000.

Banks, United States v. 445.
Barfield v. Alabama 498, 504, 505.
Barnard, United States v. 214, 223.
Bass, United States v. 726.
Beam v. Estelle 2516.
Bean, United States v. 751, 1229.
Beasley, United States v. 996.
Becker, United States v. 851, 875, 882, 888, 

2055.

Cadillac Overall Supply Co., United States v. 
726.

Campagnuolo, United States v. 366. 
Canady v. United States 1161, 2433, 2485. 
Canal Zone v. Gomez 543, 549, 641.
Canales, United States v. 210,214.
Cannon v. Alabama 450, 466, 938, 952. 
Cantu, United States v. 677, 928, 936, 1590. 
Caraballo, United States v. 42.
Carrillo, United States v. 
Carter, United States v.

Beechum, United States v. 1860.
Bell v. Georgia 1487.
Bensabat, United States v. 935, 941, 1526.
Berdick, United States v. 1647.
Beverly v. United States 410.
Bills, United States v. 104, 177.
Blalock, United States v. 605, 1837. 
Blanford, United States v. 42, 214.
Blau v. United States 2076, 2415, 2437.
Blevins, United States v. 1719, 1795.
Blue v. Hogan 2663.
Bockius, United States v. 919, 932.
Bolts, United States v. 190, 875, 881, 1668, 

1719, 1798, 1837.
Bonds v. Wainright 1490-92, 2513.
Bondurant, United States v. 2088.
Boswell, United States v. 1729, 2065, 2374. 
Bowdach, United States v. Ill, 177, 179, 

1050, 1066-67, 1940, 1948-50.

1844.
Carter, United States v. 

1573, 1585.
Carvin, United States v. 

2069, 2346.
Castellana, United States v. 
Catano, United States v. 
Chaney v. Wainwright
Chapman v. United States 
Chapman, United States v. 
Character, United States v. 
Chatham, United States v. 
Cheshire, United States v. 
Childs, United States v.

1485, 1489.
Clark, United States v. 
Clegg, United States v. 
Cochran v. United States

983, 986, 988, 991 
108, 1461, 1479,

726, 1435, 1441,

152, 730, 737,

644.
1036, 1041.

571.
1533, 1546, 2375.

608.
51, 94.
1721, 1795. 
175.

1461, 1469, 1481,

42, 146, 2374.
354.

1988.
Coco v. United States 415, 2410, 2446.
Cole v. Estelle 2604.
Colon, United States v. 55, 2383.
Colyer, United States v. 938, 1681, 1856, 

1900.
Boyd, United States v. 1343. Conner v. Pickett 2510.
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Coody V. United States 
Cook, United States v. 
Cook, United States v. 
Corbo, United States v.

1830.

1161, 1174.
206.
2380, 2385.
1300, 1636, 1675,

Corona, United States v. 1789, 1793, 1802, 
1806, 1813-14.

Coronado v. United States Bd. of Parole
2409, 2418.

Coronado, United States v. 1161, 1187.
Cox, United States v. 671.
Crisp, United States v. 890, 935.
Crouch, United States v. 1289, 1290, 1375, 

1383, 1386.
Crumley, United States v. 1681.
Cruz, United States v. 646, 650.

Dawson, United States v. 
DeWitt, United States v. 
Deaton, United States v.

1693.
214, 223. 
2069, 2346.

Deveny v. United States Bd. of Parole 
2251, 2245, 2287.

2025,

Diadone, United States v. 298, 310, 315-16, 
362, 383, 389, 420, 428-31, 735.

Dickson v. Colman 2676.
Doran, United States v. 1461, 1479, 1625.
Duhon, United States v. 1816.

Easterling, United States v. 311.
Edwards, United States v. 43, 137, 268.
Eldridge, United States v. 1591.
Elliott, United States v. 1681.
Escamilla, United States v. 221.
Espinoza, United States v. 1993.
Evans v. Maggio 1587.
Evers, United States v. 51, 55, 95, 674.
Evers, United States v. 1289, 1375, 1381, 

1712.

484, 1235, 2373,

V.

Gardner, United States v.
Garza, United States v.
Gates, United States v.

1591, 1603.
Geders, United States v.

2385.
George, United States v.
Gipson, United States v. 
Glassman, United States i 
Gomez, United States v.
Grämlich, United States v. 43, 2373.
Grand Jury Investigation (McLean), In re

799.
Grand Jury No. 76-3 (MIA) Subpoena Duces 

Tecum, In re 790, 803.
Grand Jury Proceedings (Balliro), In re 799,

1782.
Grand Jury Proceedings (Galante), In re 

814.
Grand Jury Proceedings (Guerrero), In re

800.
Grand Jury Proceedings (Postal), In re 816.
Grand Jury Proceedings (Worobyzt), In re

1783.
Grandinetti, United States v. 1233.
Graves v. Beto 153.
Graves v. Estelle, 2535.
Gray, United States v. 576, 1031, 1034, 

1037, 1433, 1469, 1485, 2068, 2087.
Greer, United States v. 39, 254, 572, 579, 

642.
Grice v. United States 2061.
Griffin, United States v. 152,291.
Gunsby v. Wainwright 577, 1246-47.
Gurney, United States v. 786.
Gutierrez, United States v. 42, 214.

Fernandez, United States v. 1154. 
Ferrara v. United States 2453.
Flom, United States v. 735.
Forbes v. Estelle 1916.
Foshee, United States v. 1675.
Fry v. United States 1153, 1215, 1312.

Gable v. Massey 1022, 1051.
Gaines v. Ricketts 1215, 1471.
Galtieri v. Wainwright 2548.
Gamble v. Estelle 2676.
Gandara-Nunez, United States v. 224.
Gandy v. Alabama 1013, 1432-33, 1440-41, 

1474, 1489.

Hagerty, United States v. 2306-07, 2309.
Hale, United States v. 545.
Hall v. Wainwright 1922, 2373.
Hall, United States v. 41, 234.
Hall, United States v. 162, 263.
Hancock v. Estelle 498.
Hansen, United States v. 965, 967, 969.
Hardwick v. Doolittle 676, 1324, 1328, 

1347, 1372, 2022, 2494.
Harp, United States v. 600.
Hart, United States v. 1174.
Hartford, United States v. 1932.
Hawkins, United States v. 1584, 1586, 1589.
Haynes, United States v. 1440.
Hedden v. Wainwright 164.
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Hegwood, United States v. 998, 1001, 1680, 
1682.

Henderson, United States v. 601.
Henricksen, United States v. 1247.
Herring, United States v. 1635, 1641, 1645, 

1649.

Long v. Briscoe 2185.
Lopez, United States v. 221.
Lopez, United States v. 1154.
Loud v. Estelle 2297,2513,2574.
Lumpkin v. Ricketts 773.
Lundy v. Osborn 2444.

Herzberg, United States v. 2379.
Hill, United States v. 1154.
Himmelwright, United States v. 199.
Hodges, United States v. 729, 986, 988, 991, 

1967, 1992.

Makris, United States v. 1142.
Maliminauska v. United States 1158.

Holbrook, United States v. 
Holladay, United States v. 
Horovitz, United States v.

42, 214. 
874.
1265.

Horsley, United States v. 
Hough, United States v. 
Houltin, United States v.

2016.
1271.
442, 632, 642,

Manetta, United States v. 
Mann, United States v. 
Marez, United States v. 
Marino, United States v. 
Marshall, United States v. 
Martin, United States v.

917-18, 930, 1024. 
464, 466, 471.
215.
2396-97.

2370.
940, 956, 989.

Martinello, United States v. 1955.

1346, 1347.
Houston v. Estelle 1806, 7809, 2542, 2547,

2560.
Howard, United States v. 1022, 1938, 2301.
Howell v. Thomas 1373, 2543.
Hutchings v. Estelle 1374.

Martinez, United States v. 
1490.

Martinez, United States v. 
Mason v. Pulliam 152.
Matthews v. United States

586, 1461, 1471,

498, 500, 518.

1160, 1249.
Mayer, United States v. 1669, 1681.
McAllister v. Brown 576, 965.

Jefferson, United States v. 
John v. Estelle 
Johnson v. Wells 
Johnson, United States v.

2389, 2395.
Johnson, United States v. 
Johnson, United States v. 
Jones, United States v. 
Jordan, United States v. 
Joyce, In re 1774. 
Juarez, United States v. 
Judon, United States v.

Kelley, United States v. 
Kelly, United States v.

1750.
Kelly, United States v. 
Kent, United States v. 
Kilrain, United States v.

1052, 1453.
King v. United States 
King v. Warden
Korn, United States v.

1599, 1604, 1611
1792.

2187, 2649.
555, 599, 1836,

1798.
1517.

1625-26, 1628.
498, 519, 525, 527.

1792, 1813, 1815.
938, 940, 985, 992.

1461, 1470.
571, 575, 590, 678,

929.
2079.

51, 95, 538, 996,

1337, 2088.
2219, 2233.

708.

Legeza, United States v. 210, 214.
Leland v. Wainwright 571, 587.
Lincecum, United States v. 1161-62, 1185.
Lipscomb v. Clark 2445.
Lockett v. Blackburn 975, 1015.

McCain, United States v. 498, 500, 521,
524.

McDonald v. Estelle 2574.
McDonald v. Headrick 2517.
McGarrity, United States v. 2376.
McGuff v. Alabama 451, 468.
McLaurin, United States v. 871, 873, 888, 

1596, 1617.
Medina-Arellano, United States v. 1038,

1040, 1668, 1698.
Mendoza, United States v. 2324.
Mendoza, United States v. 2060.
Millet, United States v. 1794, 1797.
Mireles, United States v. 152, 210, 214, 604.
Montanez, United States v. 2370.
Montgomery v. Estelle 1260.
Montgomery, United States v. 51, 62, 65. 
Montgomery, United States v. 143, 150.
Moore, United States v.
Morgan, United States v. 
Morgan, United States v. 
Morris, United States v. 
Morris, United States v. 
Muniz, United States v.
Mutchler, United States v.

1421, 1441.
1130.
1602, 2374.

42-43, 215.
964, 971, 1802.
1965, 2062.

1592, 1599, 1612.

Nabrit, United States v. 2396.
Nash v. Estelle 549.
Nash, United States v. 498, 584. 
Nell, United States v. 675, 892.
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Netterville, United States v. 1036, 1051, 
1059, 1063, 1065-67, 1070.

Nettles, United States v. 856, 862, 865.
Newman v. Alabama 22, 2626-27, 2679.
Nichols, United States v. 215.

Schweihs, United States v. 303.
Scott v. Estelle 2585.

O’Berry v. Wainwright 2521. 
Ochoa, United States v. 1792.
Olcott, United States v. 199.

Scott, United States v. 
1615-16, 1671-72.

Selva, United States v.
Shaw, United States v. 

1705.

63, 92, 874, 888, 965,

2314.
800, 1035, 1040,

Pariente, United States v. 1833, 2387.
Parker v. Estelle 2493-94, 2588.
Partin, United States v. 728, 886, 1130, 

1132, 1134, 1754, 1757.
Patman, United States v. 528, 546.
Payne, United States v. 224.
Pineda v. Florida 599.

Shelton v. United States 1960.
Shillingford, United States v. 2338.
Shipp, United States v. 234.
Sierra v. Canal Zone 1161.
Sihler, United States v.
Sincox v. United States 

1656.
Sklaroff, United States v. 
Sklaroff, United States v.

166.
1488, 1490, 1557,

428.
311, 777.

Pitts, United States v. 
Poole, United States v. 
Pressley v. Wainwright 
Pruett, United States v.

1066, 1068, 1316.
2.
2599.
148.

Smith
Smith
Smith
Smith

V.
V.
v.
V.

Estelle
Estelle 
Sullivan
United States

1248, 2517, 2543. 
574, 1922.

2627, 2679.
1989, 1992.

Pugh v. Rainwater 896.
Smith, United States v. 
Smith, United States v. 
Smith, United States v. 
Smyth, United States v.

481.
1775.
199, 521, 918.
1039-41, 1797.

Sosa v. United States 2443.
Quiroz-Carrasco, United States v. 152, 221.

Rabstein, United States v. 366, 415, 436. 
Raines v. Alabama 2515.
Reyna, United States v. 206.
Rhodes, United States v. 467, 872, 874-75,

880, 938.
Rivero, United States v. 987, 996.
Robertson, United States v. 63, 1238.
Robinson v. Richardson 2640.
Robinson, United States v. 1066, 1070,

1433.
Robinson, United States v. 206.
Rodriguez, United States v 214.
Rotundo, In re 405.
Rubin, United States v. 2379, 417, 599.
Ruiz, United States v. 1000.
Rummel v. Estelle 2090, 2092, 2096.

Salkay v. Wainwright 1157, 1265.
Sanchez v. Riggsby 2251.
Sand v. Estelle 1216.
Sanfilippo, United States v. 1845.
Santarpio, United States v. 22 78.
Sassoon v. United States

82, 1194, 2458. 
Savage, United States v. 
Scallion, United States v.

1161, 1179, 1181-

138, 348.
706.

Schneider v. Estelle 1851.

Sparlin, United States v.
Starling, United States v. 

1712.

1441, 1547.
1378, 1381, 1620,

Stephen, United States v. 2376. 
Stone v. Estelle 599, 604. 
Strand, United States v. 1094. 
Strickland v. Hopper 2562.

Tanda, United States v. 1798, 1801. 
Tate, United States v. 968.
Tenorio, United States v. 2348. 
Theriault, United States v. 1937.
Thomas, United States v. 2389. 
Thor v. United States 2435.
Thrasher, United States v. 673.
Tidwell, United States v. 2347.
Trevino, United States v. 919, 943, 984.
Trevino, United States v. 1739.
Tucker, United States v. 408.
Tumblin, United States v. 1790, 1839, 2372,

2386.
Turner v. Wainwright 2548. 
Turney, In re 828.

Umfress, United States v. 2338. 
United States v. Partin 889. 
Uptain, United States v. 668. 
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194.
Woody, United States v. 

2062.

1066, 1070.
2247.
1637-38.
2, 668, 1747,

206.
39, 584.
160, 170, 782-83,

210, 1958, 1969,

Denton, United States v. 374, 431.
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Young v. Gray 2676.

Zepada-Santana, United States v. 1651, 
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Hodges v. Rose 2492.

Ilacqua, United States v.
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Harvey, United States v. 
Haynes, United States v. 
Headid, United States v. 
Helberg, United States v.

354, 355.
918.
1677.
42, 146.
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Franklin, United States v. 
Frazier, United States v.

51, 55, 177. 
1792, 1815.

159, 165.
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Kelsey v. Minnesota 2639.
Kershman, United States v. 40, 42, 1593. 
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Turcotte, United States v 
Turner, United States v. 
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Weddell, United States v. 1443.
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Allsup, United States v.

1608, 1610.
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2207, 2437.
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Bolzer, United States v. 745.
Bouse v. Bussey 3, 2630, 2666.
Bowen, United States v. 
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Calhoun, United States v. 414.
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Gagliasso v. Rood 2625.
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Garcia, United States v. 919.
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Grajeda, United States v. 145.
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2030.
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