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A Hard Look at Vermont Yankee:
Environmental Law Under Close Scrutiny

William H. Rodgers, Jr.*

In Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, Inc. the Supreme Court unanimously reversed the 
District of Columbia Circuit in two cases that closely scrutinized 
decisions of the Nuclear Regulatory Commission and, in so doing, 
questioned settled habits of judicial review of administrative action 
affecting the environment. In this article Professor Rodgers analyzes 
four implications of Vermont Yankee—substantive judicial review 
under the National Environmental Policy Act, judicial imposition of 
procedures upon agencies beyond the statutory minima of the 
Administrative Procedure Act, the obligation of the agencies to 
consider alternatives in the environmental impact statement without 
regard to the initiative of the parties, and the scope of alternatives 
properly addressed in the impact statement. Professor Rodgers 
concludes that Vermont Yankee is out of step with the dominant 
strains of the close scrutiny doctrine and, for this reason, suggests 
that the decision is likely to be isolated and confined.

Of the many bolts from the blue delivered by the Supreme Court last Term, 
one in particular has riveted the attention of those who follow that specialized 
body of administrative principles called environmental law.1 In Vermont 
Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc.2 the

‘Professor of Law, Georgetown University Law Center. B.A. 1961, Harvard University; LL.B. 1965, 
Columbia University. This article is an elaboration of remarks presented to the Judicial Conference of the 
District of Columbia Circuit on May 23, 1978.

The author expresses appreciation to his colleagues, Professor Steven P. Goldberg and Professor Roy A. 
Schotland of the Georgetown University Law Center, and to Professor Peter L. Strauss of the Columbia 
University Law School, who offered comments on an earlier draft of this article. The views expressed here, 
of course, are those of the author.

1. Commentary on Vermont Yankee in the Supreme Court and lower courts includes Breyer, Vermont 
Yankee and the Courts' Role in the Nuclear Energy Controversy, 91 Harv. L. Rev. 1833 (1978); Byse, 
Vermont Yankee and the Evolution of Administrative Procedure: A Somewhat Different View, 91 Harv. L. 
Rev. 1823 (1978); Stewart, Vermont Yankee and the Evolution of Administrative Procedure, 91 Harv. L 
Rev. 1805 (1978); Note, The National Environmental Policy Act of 1969 and Nuclear Power Plant 
Licensing: Judicial Modification of Agency Rulemaking—Natural Resources Defense Council, Inc. v. 
Nuclear Regulatory Commission, 26 De Paul L. Rev. 666 (1977); Comment, Implementing the National 
Environmental Policy Act Through Rulemaking: The Implications of Natural Defense Council, Inc. v. 
Nuclear Regulatory Commission, 126 U. Pa. L. Rev. 148 (1977); Comment, Judicial Review of Generic 
Rulemaking: The Experience of the Nuclear Regulatory Commission, 65 Geo. L.J. 1295 (1977). On the 
administrative procedures involved in nuclear power plant licensing, see Note, The Use of Generic 
Rulemaking to Resolve Environmental Issues in Nuclear Power Plant Licensing, 61 Va. L. Rev. 869 (1975); 
Comment, AEC Rulemaking and Public Participation, 62 Geo. L J 1737 (1974). On the general subject of 
environmental law, see W. Rodgers, Environmental Law (1977).

2. 435 U.S. 519 (1978).
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Court, in a unanimous opinion3 written by Mr. Justice Rehnquist, reversed 
the United States Court of Appeals for the District of Columbia Circuit in 
two cases that closely scrutinized decisions of the Nuclear Regulatory 
Commission. The lower court decisions invalidated the grant of nuclear 
power plant licenses because of the Commission’s failure to weigh and 
document environmental effects. In one, the lower court’s remand to the 
agency was grounded chiefly on a perceived failure to consider fully the 
energy conservation alternative to Consumers Power Company’s nuclear 
reactors.4 In the other, the remand was thought to be in order because the 
agency inadequately considered in a rulemaking and a licensing proceeding 
involving Vermont Yankee Nuclear Power Corporation the environmental 
effect of fuel reprocessing and disposal.5

In reversing, the Supreme Court delivered a sharp rebuke to the rationales 
of the decisions below, and seized upon the occasion to question settled habits 
of judicial review of administrative action affecting the environment. The 
Court recognized that under the National Environmental Policy Act (NEPA) 
the environmental impact of spent nuclear fuel processes was a proper subject 
of consideration by the Commission when licensing nuclear reactors.6 But the 
Court disapproved of the decision below in the Vermont Yankee case, which 
invalidated the Commission’s spent fuel cycle rule because of procedural 
deficiencies.7 The Court stated:

[NJothing in the [Administrative Procedure Act], NEPA, the 
circumstances of this case, the nature of the issues being consid
ered, past agency practice, or the statutory mandate under which 
the Commission operates permitted the court to review and 
overturn the rulemaking proceeding on the basis of the procedural 
devices employed (or not employed) by the Commission so long as 
the Commission employed at least the statutory minima, a matter 
about which there is no doubt in this case.8

Next, the Supreme Court aligned itself with prior authority9 recognizing that 
the range of alternatives considered in an environmental impact statement 
(EIS) “must be bounded by some notion of feasibility.”10 The Court thus held 
that the Commission properly declined to investigate the energy conservation 
alternative because the intervenors in the Consumers Power case had failed to 
make a showing “ ‘sufficient to require reasonable minds to inquire fur
ther.’ The Court explicitly repudiated the lower court’s view that the 
Commission’s threshold test placed heavy substantive burdens on inter-

3. Mr. Justice Blackmun and Mr. Justice Powell did not take part in the consideration or decision of 
these cases. Id. at 558.

4 Aeschliman v. NRC, 547 F.2d 622, 629-30 (D.C. Cir. 1976).
5. Natural Resources Defense Council. Inc. v. NRC, 547 F.2d 633, 655 (D.C. Cir. 1976).
6. 435 U.S. at 539.
7. Id. at 540-41.
8. Id. at 548.
9. Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 837-38 (D.C. Cir. 1972).
10. 435 U.S. at 551.
11. Id. at 554 (quoting Consumers Power Co., 7 A.E.C. 19, 32 n.27 (1974)).
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venors,12 and condemned aspects of the decision below as “Kafkaesque”13 and 
“judicial intervention run riot.”14 The Supreme Court expressed its umbrage 
in a peroration that included these observations:

12. Id.; see Aeschliman v. NRC, 547 F.2d 622, 627 & n.ll (D.C. Cir. 1976).
13. 435 U.S. at 557.
14. Id. (quoting Brief for Petitioner Consumers Power at 37).
15. Id. at 557-58.
16. See Havemann, And Now for Something Completely Different, 8 Nat’l J 1585, 1586 (1976)(theme 

that federal bureaucracy was “a mess” was hammered home successfully in Carter presidential campaign).
17. See Bonafede, Carter's Long Journey Ends in Victory on a Long Night. 8 Nat’i J 1582, 1582-83 

(1978) (anti-Washington populist campaign contributed to Carter victory).
18. See Senate Select Comm, on Smai.i Business, The Federal Paperwork Burden, S. Rep. 

No. 125, 93d Cong., 1st Sess. 2-3 (1973) (federal red tape reaching crisis proportions in terms of costs of 
compliance with reporting requirements and growing citizen distrust of government); President's 
Memorandum for Heads of Executive Dep’ts and Agencies, Reduction in Reports Required of the 
American Public, 13 Weekly Comp, of Pres. Doc. 212 (Feb. 16, 1977) (requiring agency or department 

Nuclear energy may some day be a cheap, safe source of power or it 
may not. But Congress has made a choice to at least try nuclear 
energy, establishing a reasonable review process in which courts 
are to play only a limited role. The fundamental policy questions 
appropriately resolved in Congress and in the state legislatures are 
not subject to reexamination in the federal courts under the guise of 
judicial review of agency action. Time may prove wrong the 
decision to develop nuclear energy, but it is Congress or the States 
within their appropriate agencies which must eventually make that 
judgment. In the meantime courts should perform their appointed 
function. NEPA does set forth significant substantive goals of the 
Nation, but its mandate to the agencies is essentially procedural.15

This article addresses four of the many provocative implications of 
Vermont Yankee: (1) substantive judicial review under NEPA; (2) judicial 
imposition of procedures upon agencies beyond the statutory minima of the 
Administrative Procedure Act; (3) the obligation of the agencies to consider 
alternatives in the environmental impact statement without regard to the 
initiative of the parties; and (4) the scope of alternatives properly addressed in 
the EIS. This analysis of Vermont Yankee will be prefaced by a discussion of 
various institutional techniques and doctrines that assure greater accounta
bility in administrative decisionmaking. Prominent among these is the hard 
look doctrine of judicial review to which the agencies must answer in their 
environmental judgments.

Administrative Accountability and the Hard Look Doctrine

Stepping back for the moment from the specifics of Vermont Yankee, it 
seems clear that we live in an age of hostility to the administrative process. 
The current resident of the White House waged his successful presidential 
campaign against the faceless bureaucrat and his mindless organization 
charts.16 Being alien to the federal government, we are told, is an important 
ingredient of electoral success.17 Red tape is the subject of organized attack.18 
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The deregulators are riding high.19 The media and the public feast on 
bureaucratic gaffes highlighted in memos of the month20 and golden fleece 
awards.21 Last summer, Californians voted to stop paying the bills,22 a rather 
clear indicator of dissatisfaction with services rendered.

heads to determine how their reports can be simplified or eliminated). See generally The Federal Paperwork 
Burden: Hearings Before The Subcomm, on Gov't Regulation of the Senate Select Comm, on Small Business, 
Part 6, 93d Cong., 2d Sess. (1974), Part 5, 93d Cong., 1st Sess. (1973), Part 1, 92d Cong., 2d Sess. (1972).

19. See, e.g.. MacAvoy, The Outlook for Regulation. 45 Antitrust L.J. 186, 186 (1976) (regulatory 
reform fashionable across country and enjoys bipartisan support); Shenefield, Regulation and Deregula
tion— Where Do We Stand. 45 Antitrust L.J. 244, 246-47 (1976) (inflation, fuel shortages, and reduction 
in quantity and quality of services causes dissatisfaction with regulated economy). But see Stewart, The 
Reformation of American Administrative Law, 88 Harv. L. Rev. 1669, 1689-93 (1975) (natural 
monopolies and broadcasting require regulation; while transportation deregulation ideal, opposition from 
benefactors of status quo may dictate “second best” solution of merely lessening degree of administrative 
control).

20. Featured in the Washington Monthly.
21. Featured in Press Releases of Senator William Proxmire. See Nelson, The Senator's Golden Egg, 

Wash. Post, Sept. 24, 1978, Magazine at 20; Satchell, The Award No One Wants, Parade, July 9, 1978, at 
14.

22. The reference, of course, is to the vote on Proposition 13. See Cal. Const, art. X1IIA (initiative 
enacted by voters in June 1978; limits property assessment and taxing powers of state and local 
governments); Amador Valley Joint Union High School Dist. v. State Bd. of Equalization, 22 Cal. 3d 208 
583 P.2d 1283, 1301-02, 149 Cal. Rptr. 239, 259 (1978) (upholding article XIIIA as constitutional).

23. An almost certain failure, because of the immensity of its target, will be President Carter’s campaign 
to require agency regulations to be written in comprehensible English. See, e.g., Exec. Order No. 12,044, 43 
Fed. Reg. 12,661 (1978) (requiring simple, clear, and unburdensome regulations through advance public 
notice of regulations under consideration, approval by agency directors of significant regulations, and 
periodic review of existing regulations); President’s Remarks and Question-and-Answer Session with Dep’t 
of Labor Employees, 13 Weekly Comp, of Pres. Doc. 161, 164-65 (Feb. 9, 1977) (promoting minimal, 
clear, and well-written regulations through individual accountability of Cabinet officers).

Indeed, the situation is so desperate that the New York legislature has decreed that consumer contracts 
be written in “plain English.” N.Y. Gen. Oblig. Law § 5-702 (McKinney Supp. 1978-79). This is, 
unfortunately, a language infrequently taught in the public schools of the country, and rarely spoken or 
written in the law schools.

24. Wright, Book Review, 81 Yale L.J. 575, 582-87 (1972) (advocating revival of delegation doctrine to 
check unbounded administrative discretion; Congress should delegate power only with prospective 
guidelines and standards for agency to follow).

25. E.g.. Bayside Timber Co. v. Board of Supervisors, 20 Cal. App. 3d 1, 11-15, 97 Cal. Rptr. 431,437- 
40 (1971) (portion of statute permitting timber industry to regulate itself held unconstitutional because it 
contained no standards); Cross Key Waterways v. Askew, 351 So. 2d 1062, 1071 (Fla. Dist. Ct. App. 1977) 
(invalidating sections of statute delegating discretionary authority to state commission to designate parts of 
state “areas of critical concern”); Humane Soc'y v. New Jersey State Fish & Game Council, 129 N.J. 
Super. 239, 246-47, 322 A.2d 841, 845 (1974) (standards accompanying delegation to Fish and Game 
Council held sufficient so that delegation not unconstitutional); Washington v. Crown Zellerbach Corp., 
No. C-1907, slip op. at 4 (Wash. Super. Ct., Pacific County, July 15, 1978) (declaring unconstitutional 
statute giving agency power to set conditions on instream construction projects because legislature did not 
specify standards or procedural safeguards).

Discontent about administrative performance brings retaliation aimed at 
enforcing increased accountability and curtailing excesses. Not all of these 
gestures are successful, of course, although some probably are.23 Revival of 
the delegation doctrine has been suggested as a means for reasserting a degree 
of control over the unencumbered meanderings of administrative decision
makers.24 The theory receives occasional support in the state courts in natural 
resources and environmental cases,25 and the policies behind it are reflected in 
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firmly established theories such as the public trust doctrine.26 At the federal 
level, however, despite its appeal, the delegation doctrine remains in full 
disrepute, with little chance of revival.27

Congress in recent years has moved comprehensively to open up, and in the 
process improve, agency decisionmaking. Although few were aware of it at 
the time, enactment of the Freedom of Information Act has revolutionized 
discovery practice in administrative proceedings.28 The Advisory Committee 
Act has had a similar, if less comprehensive, effect.29 Sunshine30 and sunset31 
laws also are parts of the administrative environment that has brought outside 
scrutiny to bear upon agency judgments.

Perhaps most important, Congress now seeks to regain control lost 
through earlier legislative delegations by after-the-fact review mechanisms, 
such as reporting requirements,32 one-house vetoes,33 and similar variations.34 
This legislative second guessing is subject to criticism, even serious constitu-

26. Recognizing that some natural resources are held in trust by government for public benefit, the 
public trust doctrine demands that a court “look with considerable skepticism” upon action restricting 
public use. Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention. 68 
Mich. L. Rev. 471, 490 (1970). Only a direct and explicit legislative narrowing of the use of natural 
resources will be honored. See. e.g., Robbins v. Department of Pub. Works, 355 Mass. 328, 331, 244 
N.E.2d 577, 580 (1969) (legislation should express both plan for new use and intent to forgo existing use). 
See generally W. Rodgers, supra note 1, § 2.16(b).

27. See Federal Energy Administration v. Algonquin SNG, Inc., 426 U.S. 548, 559 (1976) (wide 
delegation to President to restrict imports that "threaten to impair national security” upheld as clearly 
sufficient to meet challenge under delegation doctrine).

28. See 5 U.S.C. § 552 (1976); Pedersen, Formal Records and Informal Rulemaking. 85 Yale L.J. 38, 
68-69 (1975).

29. See Advisory Committee Act, 5 U.S.C. app. § 10(b) (1976) (assuring public access to records that 
were made available to or prepared for advisory committees).

30. See 5 U.S.C. § 552b (1976); Memorandum from the President for Heads of Departments and 
Agencies on Government in the Sunshine Act, 14 Weekly Comp, of Pres. Doc. 1068, 1068 (June 9, 
1978) (instructing agencies not to close meetings or defend closed meetings without strong justification).

31. See, e.g.. Colo. Rev. Stat. § 24-34-104 (Supp. 1976) (legislature must periodically audit and hold 
public hearings on each state agency before deciding whether to terminate, continue, or reestablish agency); 
Texas Rev. Civ. Stat. Ann. art. 5429K (Vernon Supp. 1978) (advisory commission must annually 
review certain state agencies and recommend to Governor and legislature abolition, continuation, or 
reorganization of each agency); Senate Comm, on Rules and Administration, The Program 
Reauthorization and Evaluation Act of 1978, S. Rep. No. 981, 95th Cong., 2d Sess. (1978) 
(proposal for federal sunset law).

32. E.g., 7 U.S.C. § 136w(a)(3) (1976) (requiring advance notice to agricultural committees of proposed 
and final EPA regulations affecting pesticide use); Federal Land Policy and Management Act of 1976, § 
204(a), 43 U.S.C.A. § 1714(c)(2) (West Supp. 1978) (requiring detailed explanation to relevant committees 
of private use of large plots of federal land affected by withdrawal orders, including environmental impact 
and list of alternatives).

33. See Atkins v. United States, 556 F.2d 1028, 1063 (Ct. Cl. 1977) (en banc) (per curiam) (plurality 
opinion) (majority of court upheld one-house veto in Federal Salary Act of 1967 against constitutional 
attack), cert, denied. 434 U.S. 1009 (1978). See generally Bruff & Gellhorn, Congressional Control of 
Administrative Regulation: A Study of Legislative Vetoes, 90 Harv. L. Rev. 1369 (1977); McGowan, 
Congress, Court, and Control of Delegated Power, 77 COLUM. L. Rev. 1119, 1133-62(1977).

34. See, e.g., Alaska Natural Gas Transportation Act of 1976, § 10(c)(3), 15 U.S.C. § 719h(c)(3) (1976) 
(congressional approval of President’s choice of route for the Alaska gas pipeline conclusive as to the legal 
and factual sufficiency of President’s environmental impact statement); Nuclear Nonproliferation Act of 
1978, § 304(b), (c), Pub. L. No. 95-242, 92 Stat. 134 (1978) (to be codified in 42 U.S.C. § 2154(b),(c)) 
(executive order authorizing expedited NRC export license subject to congressional disapproval). 
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tional objection,35 as a poor substitute for writing legislation with intelligible 
guidelines in the first place. But the growth of the practice is encouraged by 
strong currents. Congress is at its best as a counterpuncher—delegating 
authority, then lying in wait as constituent anguish brings into focus 
administrative overreaching. The one-house veto variations add bite to the 
traditional bark of oversight, and are fast becoming acceptable legislative 
staples along with the reactive amendment and familiar controls over 
appropriations. It is unlikely that a constitutional system that scarcely blinks 
at unconscionably broad delegations36 should find intolerable these piecemeal 
legislative attempts to give belated direction to the executive.37

In the courts, far and away the most important expression of the movement 
to reassert systematic control over agency decisionmaking is called the hard 
look doctrine of judicial review. This doctrine has been initiated by the 
judiciary, principally in the review of notice and comment rulemaking 
commonly undertaken in environmental and health and safety regulation. Its 
place of origin is the United States Court of Appeals for the District of 
Columbia,38 although several of its strongest expressions have appeared 
elsew'here.39 It has been embraced and refurbished by the Congress.40 It goes 
by many names—“substantial inquiry,”41 “close scrutiny,”42 and now the 
“hard look” according to the Supreme Court’s 1976 decision in the Northern 
Great Plains Coal Case.43 Every noteworthy phenomenon can use a label; the

35. See President’s Message to Congress on Legislative Vetoes, 14 Weekly Comp, of Pres. Doc. 1146, 
1147 (June 26, 1978) (legislative vetoes injecting Congress into details of administering substantive 
programs and laws infringe on executive's constitutional duty); Bruff & Gellhorn, supra note 33, at 1372- 
75; McGowan, supra note 33, at 1149-62.

36. See note 27 supra and accompanying text.
37. Cf. Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 441 (1977) (upholding congressional 

authority over custodian of Nixon tapes through legislative vetoes and express directives).
38. Greater Boston Television Corp. v. FCC, 444 F.2d 841, 851, 859 (D.C. Cir. 1970) (Leventhal, J.) 

(court will uphold agency findings if satisfied agency took “hard look" at issues), cert, denied, 403 U.S. 923 
(1971); Pikes Peak Broadcasting Co. v. FCC, 422 F.2d 671, 682 (D.C. Cir.) (Leventhal, J.) (same), cert, 
denied, 395 U.S. 979 (1969).

39. E.g., Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (1971) (court must make 
“substantial inquiry” to determine whether Secretary considered all relevant facts and reasonably believed 
no feasible alternative highway routes existed); E.I. duPont de Nemours & Co. v. Train, 541 F.2d 1018, 
1026 (4th Cir. 1976) (EPA must disclose grounds for rulemaking and fully explain its course of inquiry, 
analysis, and reasoning); City of Davis v. Coleman, 521 F.2d 661,673, 676 (9th Cir. 1975) (agency decision 
that project will have no significant environmental consequences must be reasonable and based on agency's 
"best efforts”); South Terminal Corp. v. EPA, 504 F.2d 646, 655 (1st Cir. 1974) (court must make 
“searching and careful" inquiry into rationality of EPA’s air quality plan); Scenic Hudson Preservation 
Conference v. FPC (I), 354 F.2d 608, 620 (2d Cir. 1965) (court must determine whether FPC compiled 
complete record and considered all relevant facts); accord. Ray v. Mason County Drain Comm’n, 393 
Mich. 294, 308-09, 224 N.W.2d 883, 889 (1975) (trial court must make detailed findings of fact in 
environmental cases); No Power Line, Inc. v. Minnesota Environmental Quality Council, 262 N.W.2d 312, 
331 (Minn. 1977) (en banc) (Yetka, J., concurring) (state environmental agency should act as independent 
arm of all citizens, generate evidence of its own, and consider all alternatives to proposed electric power 
line).

40. See notes 128-38 infra and accompanying text.
41. Citizens to Preserve Overton Park. Inc. v. Volpe, 401 U.S. 402, 415 (1971).
42. Sierra Club v. Froehlke, 359 F. Supp. 1289, 1363 (S.D. Tex. 1973), rev'd and remanded sub nom. 

Sierra Club v. Callaway, 499 F.2d 982 (5th Cir. 1974); W. Rodgers, supra note 1, § 4.12, at 468; id. § 8.7, 
at 882.

43. Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976) (Powell, J.) (court’s role to ensure agency has 
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hard look is as important to the judicial review of technological decisionmak
ing by administrators as the slam dunk is to professional basketball.

What are the essential ingredients of this hard look taken by the courts at 
agency rulemakings? For present purposes, there are three. First is the 
substantive component, under which the courts read closely the operative 
statute to make sure the agencies stay within the scope of discretion assigned 
by Congress.* 44 Second is the procedural component, under which the courts 
have assumed a power to oversee the fairness of agency decisionmaking. In 
the pre-Vermont Yankee days, this posture was typified by Judge Leventhal’s 
decision in International Harvester,45 which was read and understood as 
inviting limited rights of cross-examination on “sensitive” subjects arising 
during notice and comment rulemaking.46

taken “hard look” at environmental consequences) (citing Natural Resources Defense Council, Inc. v. 
Morton, 458 F.2d 827, 838 (D.C. Cir. 1972) (Leventhal, J.) (court must ensure that agency has complied 
with congressional directive and taken “hard look” at environmental consequences)); see Aberdeen & 
R.R.R. Co. v. SCRAP, 422 U.S. 289, 327 n.28 (1975) (no need to resolve court’s scope of review of EIS 
because ICC adequately gave “hard look"). Kleppe speaks of the agency taking a “hard look" at the 
problems before it. 427 U.S. at 410 n.21. Actually, courts take a hard look to make sure the agency has 
taken a hard look.

Judicial decisions regularly invoke a variety of hard look formulations while reviewing agency actions, 
especially in cases arising under the National Environmental Policy Act. E.g., Culpeper League for 
Environmental Protection v. NRC, 574 F.2d 633, 634 (D.C. Cir. 1978) (per curiam) ("hard look”); 
Nebraska v. Rural Electrification Administration, 12 Envir. Rep. Cas. 1 156, 1 159 (D. Neb. 1978) (“hard 
look”); Fund for Animals, Inc. v. Andrus, 11 Envir. Rep. Cas. 2189, 2197 (D. Minn. 1978) (“in-depth 
probe of all circumstances”); Citizen’s Comm, for Environmental Protection v. United States Coast Guard, 
456 F. Supp. 101, 117 (D.N.J. 1978) (“substantial inquiry”); Monarch Chem. Works, Inc. v. Exon. 452 F. 
Supp. 493, 496 (D. Neb. 1978) (court “feels compelled to examine the considerable evidence presented in 
detail”); Chautauqua County Environmental Defense Council v. Adams, 452 F. Supp. 376, 380 (W.D.N.Y. 
1978) (“hard look”); Chatauqua County Environmental Defense Council v. EPA, 452 F. Supp. 69, 78 
(D.N.J. 1978) (“thorough review”); Sierra Club v. Bergland, 451 F. Supp. 120, 128 (N.D. Miss. 1978) 
(“hard look"); Mack v. Califano, 447 F. Supp. 668, 670 (D.D.C. 1978) (“hard look”); Maryland Nat'l 
Capitol Park & Planning Comm’n v. Martin, 447 F. Supp. 350, 353 (D.D.C. 1978) (“hard look”); City of 
New Haven v. Chandler, 446 F. Supp. 925, 930 (D. Conn. 1978) (“hard look”); Hiatt Grain & Feed, Inc. v. 
Bergland, 446 F. Supp. 457, 478, 490 (D. Kan. 1978) (“searching" inquiry; "hard look”).

44. See 5 U.S.C. § 706(2)(C) (1976) (requiring courts to hold unlawful and set aside agency action 
unauthorized by statute). Often, the label of substantive judicial review is used to describe the situation in 
which the agency action, although within the channels of authority granted by the legislature, is 
nonetheless arbitrary and capricious under 5 U.S.C. § 706(2)(A). See Oakes, The Judicial Role in 
Environmental Law, 52 N.Y.U. L. Rev. 498, 509-10 (1977) (review of agency action based on incomplete 
record called "limited substantive review”); note 86 infra.

45. International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973).
46. Id. at 631; see National Asphalt Pavement Ass’n v. Train, 539 F.2d 775, 782 (D.C. Cir. 1976) 

(procedures beyond APA required in some circumstances); Williams, "Hybrid Rulemaking" Under the 
Administrative Procedure Act: A Legal and Empiricial Analysis. 42 U. Chi. L. Rev. 401, 402-03 (1975).

47. 5 U.S.C. § 706(2)(A) (1976). Of course, the standard normally is whether the agency decision is 
supported by “substantial evidence" if the matter under review arose in the context of trial-type procedure. 
Id. § 706(2)(E). Most practitioners, and not a few academics, have difficulty understanding why the scope 

Third, and most important, is the incessant demand of the hard look case 
law for reasoned decisionmaking. This occurs in cases in which the adminis
trator typically acts within the bounds of permissible discretion of the 
governing statute, but does a poor job of explaining or justifying the results. In 
the parlance of the Administrative Procedure Act, judicial disapproval of 
agency rulemaking normally must rest upon the ground that the administra
tive action was “arbitrary [and] capricious.”47 Courts taking a hard look must 
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become sufficiently acquainted with technical matters in the record to 
understand why the agency did what it did.48 The administrator through the 
record must be in a position to explain to the court “the reasons why he 
chooses to follow one course rather than another.”49 Under the doctrine, 
assumptions must be spelled out, inconsistencies explained, methodologies 
disclosed, contradictory evidence rebutted, record references solidly ground
ed, guesswork eliminated and conclusions supported in a “manner capable of 
judicial understanding.”50

of review is theoretically broader for the litigant who at least had a full procedural opportunity to bring the 
agency around to his way of thinking. For a useful general analysis, see Verkuil, Judicial Review of 
Informal Rulemaking, 60 Va. L. Rev. 185 (1974).

48. See South Terminal Corp. v. EPA, 504 F.2d 646, 666-67 (1st Cir. 1974) (court would abdicate its 
function if it did not carefully review agency’s key technical determinations).

49. Industrial Union Dep’t, AFL-CIO v. Hodgson, 499 F.2d 467, 475 (D.C. Cir. 1974); see 
Weyerhaeuser Co. v. Costle, 11 Envir. Rep. Cas. 2149, 2156-62 (D.C. Cir. 1978) (agency must explain 
standard chosen and validity of underlying data).

50. E. I. duPont de Nemours & Co. v. Train, 541 F.2d 1018, 1038 (4th Cir. 1976), aff d in part and rev'd 
in part, 430 U.S. 112 (1977).

51. Many of the strongest statements of the doctrine have occurred in cases involving industry attacks 
upon agency rulemakings. See. e.g.. id. at 1034, 1035, 1036, 1037, 1039 (chemical industry); Portland 
Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 393-94 (D.C. Cir. 1973) (cement industry), cert, denied, 417 
U.S. 921 (1974); International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 642 (D.C. Cir. 1973) 
(automobile industry); Manufacturing Chemists Ass’n v. Costle, 451 F. Supp. 902, 903-04 (W.D. La. 1978) 
(chemical industry).

52. See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 642 (D.C. Cir. 1973) (EPA must 
show reliability of methodology it used to refute adverse industry data on air pollution control technology).

53. Environmental Defense Fund, Inc. v. Blum, 458 F.2d 650, 660 (D D C. 1978) (agency must disclose 
information received ex parte and used in informal rulemaking when the information bears directly on 
complex technical issues and probably will affect outcome); cf. Texas v. EPA, 499 F.2d 289, 307 & n.30, 
308 & n.31 (5th Cir. 1971) (dictum) (court may in future require EPA to disclose documents showing how 
agency made certain calculations essential to its decision).

54. See Ford Motor Co. v. EPA, 567 F.2d 661, 671-72 (6th Cir. 1977) (agency must justify permit 
decision solely on published policy); Environmental Defense Fund, Inc. v. Ruckelshaus (DDT II), 439 
F.2d 584, 596-97 (D.C. Cir. 1971) (agency must disclose criteria used to grant or deny suspension of 
pesticide registration).

55. See Mobil Oil Corp. v. FPC, 483 F.2d 1238, 1251 & n.39 (D.C. Cir. 1973) (agency must give 
sufficient notice of the regulation proposed; impermissible to promulgate rule establishing specific costs 
after notice informed parties only that general policy of allocating costs would be considered).

56. See South Terminal Corp. v. EPA, 504 F.2d 646, 671 (1st Cir. 1974) (agency required to show that 
level of air pollution in Boston justifies proposed parking freeze).

57. See Hooker Chems. & Plastics Corp. v. Train, 537 F.2d 620, 634 (2d Cir. 1976) (agency’s failure to 
consider costs unreasonable).

58. Id. (agency’s failure to consider feasibility unreasonable).
59. See Environmental Defense Fund, Inc. v. EPA (Aldrin-Dieldrin I), 465 F.2d 528, 538 (D.C. Cir. 

1972) (agency must explain its decision not to ban immediately known carcinogen as imminent health 
hazard).

The hard look doctrine plays no favorites; it is advanced as enthusiastically 
by industry as it is by environmentalists.51 Its acceptance is deep. Its reach is 
broad. It is invoked to require disclosures—of the reliability of methodolo
gy,52 of documentation upon which the agency action was based,53 of the 
standards applied or to be applied in reaching a decision,54 of the form or 
scope of regulation contemplated.55 It compels the agency to address key 
issues—the need for the level of regulation proposed,56 the cost57 and 
workability58 of the technology required, potential health effects,59 inconsist
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ent applications of data.60 It can mandate specific actions—a retracing of the 
regulatory steps if the method of calculation is defective and the data relied 
upon outdated,61 a rewriting of vague and hortatory guidelines to make them 
specific,62 a fashioning of exemptions to deal with hardship cases.63 The 
doctrine shows no signs of abatement. Recently, courts have held that 
agencies must give notice and provide an opportunity to submit data on the 
threshold question of whether to prepare an impact statement,64 must respond 
on the merits to plaintiffs’ contentions,65 must reconsider regulations and 
report to the court in light of new data,66 and must allow cross-examination 
on complex and crucial issues of technological feasibility.67

A noteworthy aspect of the hard look doctrine is that the response of the 
agency, and later of the courts, is influenced importantly by the force and 
detail of the presentations of counsel. Industriousness is rewarded, compe
tence served. Detailed comments on the evidence must be answered;68 
technical comments and studies that are proferred addressed;69 and doubts 
raised about methodology responded to.70 In general, the agency must answer 
serious questions fairly raised.

In pursuing this tack, reviewing courts have not hesitated to go beyond the 
limited standards of articulation and justification found in the Administrative 
Procedure Act. Ordinarily, the APA itself calls only for a “concise general

60. See American Meat Inst. v. EPA, 526 F.2d 442, 459 (7th Cir. 1975) (agency required to justify 
departure from otherwise consistent use of two sets of data).

61. See CPC Int'l, Inc. v. Train, 515 F.2d 1032, 1051 (8th Cir. 1975) (agency told to calculate new plant 
costs separately from existing plant costs and to use most current and relevant data).

62. See FMC Corp. v. Train, 539 F.2d 973, 982 (4th Cir. 1976) (court required more specifics when 
agency guidelines contained only vague references to elimination of leaks and spills and thus gave 
insufficient guidance in construction of new plants).

63. See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 641 (1973) (when economic hardship 
outweighed environmental benefit from enforcement of statute, court suggested EPA may fashion interim 
relief short of suspension of emission standards).

64. Cross-Sound Ferry Servs., Inc. v. United States, 573 F.2d 725, 731 (2d Cir. 1978); accord. Hanly v. 
Klemdienst (II), 471 F.2d 823, 830-31 (2d Cir. 1972), cert, denied, 412 U.S. 908(1973).

65. See In re Surface Mining Regulation Litigation, 452 F. Supp. 327, 343 (D.D.C. 1978) (agency must 
respond to petitioner’s challenge to agency's design criteria).

66. See Environmental Defense Fund, Inc. v. Costle, 578 F.2d 337, 346 (D.C. Cir. 1978) (in light of 
rapidly developing data on inorganic contaminants, EPA must report to court on new data bearing on safe 
drinking water regulations).

67. See Bunker Hill Co. v. EPA, 572 F.2d 1286, 1305 (9th Cir. 1977) (industry must be allowed to cross- 
examine EPA experts on crucial issue of technical feasibility of sulfur controls).

68. See, e.g., id. at 1299 (EPA must respond with detailed expert testimony of its own when industry 
presents expert testimony rebutting agency's initial determination of technical feasibility); Portland 
Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 393-94 (D C. Cir. 1973) (agency must respond to industry’s 
claim of inaccurate data due to faulty sampling techniques), cert, denied. 417 U.S. 921 (1974).

69. See, e.g., Essex Chem. Corp. v. Ruckelshaus, 486 F.2d 427, 436-37 (D.C. Cir. 1973) (industry test 
results show sufficiency of agency’s standard), cert, denied. 415 U.S. 969 (1974); Portland Cement Ass’n v. 
Ruckelshaus, 486 F.2d 375, 392-94 (D.C. Cir. 1973) (agency must respond to detailed technical and 
mathematical comments challenging its methodology), cert, denied, 417 U.S. 921 (1974).

70. See, e.g., Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 393-94 (D.C. Cir. 1973) (detailed 
comments on methodology that meet threshold materiality requirement must be answered by agency), cert, 
denied, 417 U.S. 921 (1974); International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 642 (D.C. Cir. 
1973) (EPA must demonstrate reliability of methodology used to overcome manufacturers’ showing of lack 
of available technology). 
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statement” of the “basis and purpose” of agency rules.71 72 The courts have 
demanded more than these “minimum requirements.” This course is perhaps 
best illustrated by Kennecott Copper Corp. v. Environmental Protection 
Agency,12 in which the court went beyond the APA minima to remand for an 
additional explanation of how the agency derived its secondary ambient air 
standard for sulfur oxides.73 Similar explanations are now a routine feature of 
EPA decisionmaking,74 not likely to be discarded in the wake of Vermont 
Yankee.

71. 5 U.S.C. § 553(c) (1976).
72. 462 F.2d 846 (D.C. Cir. 1972).
73. Id. at 850; see Udall v. FPC, 387 U.S. 428, 450-51 (1967) (agency must explore further public 

interest in private development of hydroelectric plant).
74. See Gaines, Decisionmaking Procedures at the Environmental Protection Agency, 62 Iowa L. Rev. 

839, 899 (1977) (courts require EPA to show that it has included all pertinent information).
75. Sierra Club v. Adams, 578 F.2d 389, 393 (D.C. Cir. 1978) (quoting W. Rodgers, supra note 1, § 7.4, 

at 725).
76. On the importance of a detailed statement of reasons, see Friendly, “Some Kind of Hearing”, 123 U. 

Pa. L. Rev. 1267, 1292 (1972).
77. The erosion of Vermont Yankee may already be underway. In Cincinnati Gas & Elec. Co. v. EPA, 

578 F.2d 660 (6th Cir. 1978), the court cited Vermont Yankee but simultaneously applied hard look 
principles to disapprove the agency’s modeling assumptions. Id. at 663.

78. 422 U.S. 289 (1975).
79. One of these is a turgid statement of facts that resists advances by all but the most determined.
80. See notes 127-38 infra and accompanying text.

The National Environmental Policy Act, properly viewed, is a comprehen
sive statutory elaboration elevating the hard look to a penetrating autopsy in 
NEPA cases. The heart of the matter, of course, is the impact statement 
process of section 102(2)(C), which combines “the legislative objectives of full 
disclosure, consultation, and reasoned decisionmaking prescribed as the 
cutting edge of administrative reform.”75 The environmental impact state
ment provision can be viewed as an elaborate and specialized findings 
requirement that far outdistances the minimal explanation of a rule’s “basis 
and purpose” under the APA.76

In the demanding world of the hard look, Vermont Yankee's cursory 
glance seems strikingly out of step. Upon analysis, it is safe to predict that the 
decision will be sharply contained.77 Vermont Yankee may well follow the 
Supreme Court’s initial utterances on NEPA in Aberdeen and Rockfish 
Railroad v. Students Challenging Regulatory Agency Procedures,78 which for 
various reasons has had about as much practical impact as the unreported 
decisions of the Superior Court of Okanogon County, State of Washington.79 
The limited prospects for Vermont Yankee stem not so much from the 
foolishness of the ruling or the rambunctiousness of the lower federal courts 
but rather from the realities of current environmental law practice. Notably, 
recent statutes on many subjects have explicitly adopted hard look assump
tions,80 which have gone beyond the point of repudiation. And even the 
utterances of the highest court must find a way of making peace with how the 
world works, particularly when that reality is fueled by a deeply felt 
conviction by litigants, lower courts, and Congress that administrative 
procedures could do better.
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Four Implications of Vermont Yankee

I. SUBSTANTIVE JUDICIAL REVIEW UNDER NEPA

Almost in passing, Mr. Justice Rehnquist’s opinion for the Court in 
Vermont Yankee observes that “NEPA does set forth significant substantive 
goals for the nation, but its mandate to the agencies is essentially procedur
al.”81 To be sure, NEPA’s substantive aims do have a momentous ring—as
suring safe and healthy surroundings, preserving natural aspects of our 
national heritage, and approaching the maximum attainable recycling of 
depletable resources. All of these substantive goals—and others—are quite 
clearly expressed in section 101(b) of NEPA.82

83. See Jackson County v. Jones, 571 F.2d 1004, 1013 (8th Cir. 1978) (courts have obligation under 
NEPA to review agency decisions on the merits) (quoting Environmental Defense Fund, Inc. v. Corps of 
Eng'rs, 470 F.2d 289, 298-300 (8th Cir. 1972), cert, denied, 412 U.S. 931 (1973)); County of Suffolk v. 
Secretary of Interior, 562 F.2d 1368, 1384 (2d Cir. 1977) (dictum) (NEPA requires cost-benefit analysis) 
(quoting Chelsea Neighborhood Ass’ns v. United States Postal Serv., 516 F.2d 378, 386 (2d Cir. 1975)), 
cert, denied, 434 U.S. 1064 (1978); Environmental Defense Fund, Inc. v. Corps of Eng'rs (Tennessee- 
Tombigbee), 492 F.2d 1123, 1139-40 (5th Cir. 1974) (dictum) (NEPA permits limited substantive review of 
agency decision); Sierra Club v. Froehlke (Kickapoo River), 486 F.2d 946, 953 (7th Cir. 1973) (agency’s 
decision subject to limited substantive review under NEPA); Silva v. Lynn, 482 F.2d 1282, 1284 (1st Cir. 
1973) (detailed statement in EIS allows court to determine whether agency has made a good faith effort to 
consider the values NEPA is intended to vindicate); Conservation Council of North Carolina v. Froehlke 
(I), 473 F.2d 664, 665 (4th Cir. 1973) (per curiam) (court should conduct limited review to determine 
whether agency reached its decision after good faith consideration of substantive goals of NEPA); Calvert 
Cliffs' Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1115 (D.C. Cir 1971) (dictum) (under NEP \ 

The Court, quite properly, found no occasion for considering the next 
question, which is not whether these goals are significant, but whether the 
courts have any way of enforcing them, particularly when reviewing agency 
actions. This is another issue, and a closer one. Eight courts of appeals that 
have considered it, however, have reached the conclusion that NEPA grants a 
limited authority to the judiciary to modify or nullify agency action found 
offensive to the substantive goals of the Act.83 This conclusion is consistent

81. 435 U.S. at 558.
82. 42 U.S.C. § 4331(b) (1976). The section reads:

In order to carry out the policy set forth in this chapter, it is the continuing responsibility 
of the Federal Government to use all practicable means, consistent with other essential 
considerations of national policy, to improve and coordinate Federal plans, functions, 
programs, and resources to the end that the Nation may—

(1) fulfill the responsibilities of each generation as trustee of the environment for 
succeeding generations;

(2) assure for all Americans safe, healthful, productive, and esthetically and culturally 
pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment without degradation, risk 
to health or safety, or other undesirable and unintended consequences;

(4) preserve important historic, cultural, and natural aspects of our national heritage, and 
maintain, wherever possible, an environment which supports diversity and variety of 
individual choice;

(5) achieve a balance between population and resource use which will permit high 
standards of living and a wide sharing of life's amenities; and

(6) enhance the quality of renewable resources and approach the maximum attainable 
recycling of depletable resources. 
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with the practice of the Nuclear Regulatory Commission itself which, after 
several years’ experience in implementing Calvert Cliffs' Coordinating Com
mittee, Inc. v. Atomic Energy Commission,84 undertakes a NEPA-inspired 
cost-benefit analysis in its individual licensing decisions.85 It is also consistent 
with the standards of review in the APA, which are quite clearly substantive 
in that they permit the courts to strike down -unsupported and arbitrary and 
capricious actions.86 The courts would have little difficulty in disapproving on 
the merits, let us say, the issuance of a license to transport radioactive 
materials to the Red Brigade, or the adoption of a rule endorsing the use of 
lower Manhattan as a spent fuel disposal area.

court may review agency decision on merits if balance of costs and benefits was arbitrary or environmental 
values in NEPA § 101 were given insufficient weight); Environmental Defense Fund, Inc. v. TVA, 371 F. 
Supp. 1004, 1014 (E.D. Tenn. 1973) (NEPA permits courts to scrutinize agency’s balance of costs and 
benefits), aff d per curiam, 492 F.2d 466 (6th Cir. 1974). But see Lathan v. Brinegar (II), 506 F.2d 677, 692- 
93 (9th Cir. 1974) (acknowledging substantive review only under the APA, 5 U.S.C. § 706(2)(A), because 
NEPA is essentially procedural).

84. 449 F.2d 1109, 1113-14 (D.C. Cir. 1971) (AEC required to provide detailed statement to ensure that 
the balancing of costs and benefits mandated by NEPA has been undertaken).

85. See 10 C.F.R. §§ 51.20(b), 51.52(c) (1978); Trubek, Allocating the Burden of Environmental 
Uncertainty: The NRC Interprets NEPA’s Substantive Mandate, 1977 Wis. L. Rev. 747, 755-56 (discussing 
NRC rules governing license applications).

86. 5 U.S.C. § 706(2)(A) (1976); see Lathan v. Brinegar (II), 506 F.2d 677, 692-93 (9th Cir. 1974) 
(section 706(2)(A) may permit substantive review of agency environmental action). There are differences, 
of course, between substantive judicial review under the arbitrary and capricious standard of 5 U.S.C. § 
706(2)(A) (1976) and under the excess of statutory right standard of 5 U.S.C. § 706(2)(C) (1976). See note 
44 supra.

87. E.g., W. Rodgers, supra note 1, § 7.5; Anderson, The National Environmental Policy Act, in 
Federal Environmental Law 238, 304-11 (E. Dolgin & T. Guilbert eds. 1974); Cohen & Warren, 
Judicial Recognition of the Substantive Requirements of the National Environmental Policy Act of 1969, 13 
B.C. Indus. & Com. L. Rev. 685 (1972), Robie, Recognition of Substantive Rights Under NEPA, 7 Nat. 
Resources L. 386, 423-36 (1974); Yarrington, Judicial Review of Substantive Agency Decisions: A Second 
Generation of Cases Under the National Environmental Policy Act, 19 S.D. L. Rev. 279, 285-94 (1974); 
Note, The Least Adverse Approach to Substantive Review Under NEPA, 88 Harv. L. Rev. 735, 756-58 
(1975).

88. Cf. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 410 (1971) (action is committed to 
agency discretion under 5 U.S.C. § 701 only when there is no law to apply).

89. This is stated with conviction, as I have been attempting to find one for inclusion in my casebook, W. 
Rodgers, Cases and Materials on Energy & Natural Resources Law (1979).

90. 435 U.S. at 558.
91. See Council on Environmental Quality, Environmental Impact Statements: An 

Analysis of Six Years’ Experience by Seventy Federal Agencies 21-25, D-l to D-4 (1976).

The case for a limited substantive review under NEPA has been fully 
argued elsewhere.87 Suffice it to say that the broad pronouncements of section 
101, despite a notable lack of precision, do not appear to be so bereft of 
meaning as to represent a legislative commitment of the matters to the 
unreviewable discretion of the agencies.88

Nevertheless, the Supreme Court’s ultimate answer to the question of 
NEPA substantive review is likely to be wholly inconsequential. Substantive 
NEPA is a fighting issue, but not one that decides many cases.89 One reason is 
that even though NEPA is “essentially procedural,”90 the procedural deci
sions have had a way of working substantive modifications of agency 
actions.91 More important is that NEPA litigation with substantive aims 
rarely proceeds without the supporting presence of complementary federal 
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legislation supplying an unmistakable substantive component. The Tellico 
Dam ran into trouble not because of NEPA but because of section 7 of the 
Endangered Species Act.92 The oil and gas lease sale in the George’s Bank 
area was frustrated not so much by NEPA but by the Outer Continental Shelf 
Lands Act.93 The injunction in the tuna fishing case rested not upon NEPA 
but upon the Marine Mammal Protection Act.94

Substantive judicial review of agency decisions on environmental and 
technical issues is widespread, even without NEPA. The courts regularly 
draw lines defining the agencies’ authority. The result is a brisk decision on 
the merits. The disappointed can seek relief in the Congress. This is what 
happened in the Alaska pipeline litigation,95 and in the anticlearcutting 
decisions under the National Forest Organic Act of 1897.96 Within the last 
year, a partial listing of substantive decisions on environmental issues by 
federal appellate courts includes holdings that section 111 of the Clean Air 
Act forbids the exemption of modified facilities from the new source 
performance rules,97 that motor oil is not “fuel” within the meaning of section 
211 of the Clean Air Act,98 that standards under section 17 of the Noise 
Control Act must be issued for all “equipment and facilities” of the 
railroads,99 that work practice standards are not “emission standards” under

92. See TVA v. Hill, 437 U.S. 153, 191-95 (1978) (applying 16 U.S.C. § 1536) (halting construction of 
dam that threatened endangered species). See also W Rodgers, supra note 1, § 7.12, at 828-29 (discussing 
Endangered Species Act as complementary to NEPA).

93. See Massachusetts v. Andrus, 11 Envir. Rep. Cas. 1138, 1141-42 (D. Mass.), stay denied, 8 Envir. L. 
Rep. 20,192 (1st Cir. 1978) (Outer Continental Shelf Lands Act requires Interior secretary to preserve 
character of sea, navigation and fishing over continental shelf).

94. See Committee for Humane Legislation, Inc. v. Richardson, 414 F. Supp. 297, 313-14 (D.D.C.) 
(applying 16 U.S.C. § 1361) (incidental killing of porpoises enjoined until Secretary determined that 
killings were consistent with purposes of Marine Mammal Protection Act), injunction stayed, 540 F.2d 
1141 (D.C. Cir. 1976).

95. See Wilderness Soc’y v. Morton, 479 F.2d 842, 891-93 (D.C. Cir.) (applying Mineral Leasing Act of 
1920, § 28, 41 Stat. 449) (enjoining Interior Secretary from issuing special land use permit granting rights 
of way for pipeline construction), cert, denied. 411 U.S. 917 (1973). The court’s decision was overruled 
legislatively by 1973 amendments to the Mineral Leasing Act. See 30 U.S.C. § 185 (1976) (giving Secretary 
discretion to grant right of way).

96. See West Virginia Div. of the Izaak Walton League v. Butz, 522 F.2d 945, 948 (4th Cir. 1975) 
(applying Organic Act of 1897, 16 U.S.C. § 476 (1970)) (enjoining Forest Service from allowing 
clearcutting of national forests because plain language of statute permitted cutting only of individually 
marked dead or mature trees); Zieske v. Butz, 406 F. Supp. 258, 259-60 (D. Alaska 1975) (same), aff d on 
rehearing, 412 F. Supp. 1403, 1405-06 (D. Alaska 1976); cf. Miller v. Mallery, 410 F. Supp. 1283, 1296 & 
n.ll. (D. Ore. 1976) (applying Bull Run Trespass Act, 33 Stat. 526) (enjoining Forest Service logging 
program on terms of statute but practically inviting appellate reversal or congressional repeal). The 1897 
Act was repealed by the National Forest Management Act of 1976, § 13, Pub. L. No. 94-588, 90 Stat. 2958 
(1976), and the Trespass Act was repealed by the Act of November 23, 1977, § 3(c), Pub. L. No. 95-200, 91 
Stat. 1428 (1977).

97. See ASARCO, Inc. v. EPA, 578 F.2d 319, 329 (D.C. Cir. 1978) (Clean Air Act Amendments of 
1970, § 111, 42 U.S.C. § 1857c-6 (1976)). EPA regulations had permited an increase in pollution from one 
building within a large complex, as long as the pollution from the total complex did not increase, but the 
court held the agency’s “bubble concept” contrary to the words and intent of the statute. Id. at 326-29.

98. See Lubrizol Corp. v. EPA, 562 F.2d 807, 818-19 (D.C. Cir. 1977) (Clean Air Act Amendments of 
1970, § 211, 42 U.S.C. § 1857f-6c (1976)).

99. See Association of Am. R Rs. v. Costle, 562 F.2d 1310, 1315 (D.C. Cir. 1977) (Noise Control Act of 
1972, § 17, 42 U.S.C. § 4916 (1976)).
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section 112 of the Clean Air Act,100 and that agency action having socioeco
nomic consequences alone does not produce a significant impact on the 
“quality of the human environment” under NEPA.101

100. See Adamo Wrecking Co. v. United States, 434 U.S. 275, 289 (1978) (Clean Air Act Amendments 
of 1970, § 112, 42 U.S.C. § 1857 (1976)).

101. See Image of Greater San Antonio v. Brown, 570 F.2d 517, 522 (5th Cir. 1978) (National 
Environmental Protection Act of 1969, § 102, 42 U.S.C. § 4332 (1976)).

102. A few environmental statutes illustrate tightly drawn legislation that leads to close review of agency 
action. E.g., Endangered Species Act of 1973, § 7, 16 U.S.C. § 1536 (1976) (assuring habitat preservation 
for every species brought within its protection); Colorado River Storage Project Act of 1956, 43 U.S.C. § 
620 (1976) (making clear that water from Lake Powell impoundment should not enter the Rainbow Bridge 
National Monument) (held to have been repealed in relevant part in Friends of the Earth v. Armstrong, 
485 F.2d 1, 6-7 (10th Cir. 1973), cert, denied, 414 U.S. 1171 (1974)); Mineral Leasing Act of 1920, § 28, 41 
Stat. 449 (delineating precise right-of-way width limitations for pipelines) (amended by Trans-Alaska 
Pipeline Authorization Act of 1973, 30 U.S.C. § 185 (1976)); National Forest Organic Act of 1897, ch. 2, § 
1, 30 Stat. 35 (permitting the sale of “dead, matured or large growth of trees,” so long as the trees to be sold 
were “marked and designated,” and removed “under the supervision of a person appointed by the 
Secretary of Agriculture”) (repealed 1976); accord, Association for Protection of the Adirondacks v. 
MacDonald, 253 N.Y. 234, 242, 170 N.E. 902, 905 (1930) (applying “forever wild” provision of New York 
Constitution to void law authorizing construction of bobsleigh run that would have necessitated cutting 
trees on state land); Helms v. Reid, 90 Mise. 2d 583, 607-09, 394 N.Y. Supp. 2d 987, 1004-05 (Sup. Ct.
1977) (applying “forever wild" provision to uphold regulation precluding landing of seaplanes on lakes 
surrounded by Adirondack Park); cf. Fitzgerald v. Baxter State Park Auth., 385 A.2d 189, 198-99 (Me.
1978) (forest cleanup program held to violate "natural wild state” and "sanctuary for wild beasts and 
birds” language in deed of trust conveying parkland to state).

By contrast, agencies are allowed wide discretion under vague statutes. See, e.g.. Multiple-Use and 
Sustained Yield Act of 1960, 16 U.S.C. § 531(a) (1976) (provisions lacking enforceable standards); Federal 
Power Act of 1920, § 10(a), 16 U.S.C. § 803(a) (1976) (inviting Federal Power Commission to license 
hydroelectric projects “best adapted" to a comprehensive plan); Atomic Energy Act of 1946, § 182, 42 
U.S.C. § 2232 (1976) (inviting administrative decisionmaker to require information he may “deem 
necessary" to protect the “health and safety of the public”).

Predicting the likelihood of substantive judicial review under environmen
tal statutes is mostly a matter of assessing the prospects of an administrative 
trespass into territory withdrawn by legislation. Obviously, these legislative 
mandates range from the hopelessly vague to the relentlessly specific, and 
include everything in between. The tighter the legislation, the finer the margin 
for administrative error, and the happier the prospects for judicial correction 
of mistakes; the broader the delegation, the more difficult it is to convince a 
court that the legislature did not mean to have one accept his administrative 
fate.102

On this spectrum, NEPA is a statute imprecise in its mandates. Rarely can 
the administrator be charged credibly with pursuing a result the statute 
forbids. In this circumstance, or any other in which the administrator stays 
within the channels of the assigned authority, what remains of the hard look 
is the assurance of fair procedures and reasoned results. It is these features of 
the hard look doctrine that are put in jeopardy by Vermont Yankee.

II JUDICIAL IMPOSITION OF PROCEDURES BEYOND THE STATUTORY 
MINIMA OF THE ADMINISTRATIVE PROCEDURE ACT

The Vermont Yankee decision is quite clear in its determination that in the 
absence of extremely compelling circumstances courts should refrain from 
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directing the agencies to employ procedures beyond the minima of the 
APA.103 In notice and comment rulemaking, these minima include statutory 
rights to be advised of the substance of the proposal, to comment upon it in 
writing, and to receive a “concise general statement” of the “basis and 
purpose” of the rule adopted.104 This aspect of Vermont Yankee is likely to 
raise the ire of the practicing bar. The concern is that procedural rights, and 
the opportunities to probe agency decisionmaking, will be frozen in the 1946 
APA model.105 In particular, the limited rights of cross-examination recog
nized by International Harvester might evaporate106 along with the require
ments that administrators closely justify their decisions.107 These are both 
crucial procedural components of the hard look doctrine.108

103. 435 U.S. at 543.
104. 5 U.S.C. § 553(c) (1976).
105. See Stewart, supra note 1, at 1811-20.
106. International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 631 (D.C. Cir. 1973) (dictum) (agency 

may be required to permit cross-examination on critical points where normal agency procedures would be 
inadequate).

107. See notes 48-70 supra and accompanying text.
108. See notes 45-50 supra and accompanying text.
109. Natural Resources Defense Council, Inc. v. NRC, 547 F.2d 633, 653-54 (D.C. Cir. 1976).
110. See id. at 643-46 (court must decide whether procedures adequate to ventilate the issue and 

whether adequate diversity of opinion was heard and considered); id. at 653 (court suggests but does not 
require procedures such as informal conferences, discovery, interrogatories, limited cross-examination, and 
funding of outside intervenors as a means for agency to develop a complete record).

111. International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 651 (D.C. Cir. 1973) (Bazelon, C.J., 
concurring); Bazelon, Coping with Technology Through the Legal Process, 62 Cornell L. Rev. 817, 822- 
23 (1977); Bazelon, The Impact of the Courts on Public Administration, 52 Ind. LJ. 101, 107 (1976).

112. See 435 U.S. at 541-42 ("The [circuit] court . . . refrained from actually ordering the agency to 
follow any specific procedures . . . but there is little doubt in our minds that the ineluctable mandate of the 
court’s decision is that the procedures afforded during the hearings were inadequate.’’).

113. International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 631 (D.C. Cir. 1973).
114. Williams, supra note 46, at 443. A principal bone of contention between Professors Stewart and 

Byse appears to be the proper specificity of remand orders, a subject hardly worth scrapping over. Compare 
Stewart, supra note 1, at 1819 with Byse, supra note 1, at 1826-29. Ordinarily, the courts ought to refrain 
from instructing the agency on how to go about developing its record. It is but a small step for the court.

The serious implications of Vermont Yankee for hard look procedures, 
nonetheless, are unlikely to materialize. In the first place, the Court probably 
killed a straw man of its own creation. Judge Bazelon’s opinion for the court 
below specifically refrains from ordering the NRC to adopt a fixed agenda of 
procedures, and outlines the possibilities only by way of suggestion.109 The 
opinion, however, is pregnant with the notion that the Commission’s choice 
of procedures was inadequate to develop a record that would support the 
spent fuel cycle rule.110 Judge Bazelon also has made clear in other contexts 
that judicial review of technical agency decisions ought to concentrate on 
procedures, not the merits,111 although he is not accused of committing 
reversible error in a law review article. The apparent mistake of the majority 
opinion of the court of appeals was in being a trifle too specific in suggesting 
how the remand might be handled.112 The Supreme Court directs courts not 
to tell agencies how to conduct their rulemakings, which is rarely done by 
letter and verse anyhow. Even the renowned right of cross-examination 
recognized by International Harvester was advanced by the court only as a 
possibility in particular cases of need,113 and was not used upon remand.114 
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Thus, Vermont Yankee effectively forbids a narrow form of appellate directive 
that is almost never used, perhaps not even in the case under review.

Next, although the Court prohibits a reversal for procedural inadequacy, 
the justices approve a remand to determine “whether the challenged rule finds 
sufficient justification in the administrative proceedings that it should be 
upheld by the reviewing court.”115 Judge Tamm, concurring below, thought it 
did not,116 and obviously neither did the majority.117 Thus, the rule went back 
to the Commission as insufficiently supported under the arbitrary and 
capricious standard and not because the Commission used faulty procedures. 
Next time, the rule could fail again as inadequately supported if the 
Commission were to bring back a record consisting chiefly of a twenty-page 
expression of confidence in the future, untested by cross-examination and 
unresponsive to serious concerns.118

however, to suggest a resort to hybrid procedures thought likely to produce an adequate record on remand. 
The argument of judicial overreaching, articulated in Vermont Yankee, ignores the largely constructive 
role courts have played in the development and acceptance of hybrid procedures by the agencies. See 
Stewart, supra, at 1819 & n.60, 1820.

1 15. 435 U.S. at 549. But see Friendly, supra note 76, at 1314 (practical result nearly the same whether 
rule invalidated because not based on substantial evidence or because additional procedures required).

116. Natural Resources Defense Council, Inc. v. NRC, 547 F.2d 633, 658-59 (DC. Cir. 1976) (Tamm, 
J., concurring).

117. See id. at 647-52.
118. The rule reviewed in Vermont Yankee was flimsily supported, resting on little more than Dr. 

Pittman’s confident assertions that the disposal problem could be worked out in time. Id. An NRC 
observer has noted that the interim rule promulgated by the agency after remand “resembled the 
overturned one very closely,” and that the Commission's resources “would have been better spent in other 
endeavors, such as the ultimate solution to the waste management problem.” Muntzing, The Courts and 
Energy Policy, at 16 (remarks before a conference sponsored by the National Legal Center for the Public 
Interest, 1977) (copy on file at the Georgetown Law Journal). The conflict between compliance with the 
court of appeals' remand order and pursuit of the ultimate solution to the waste management problem is 
not readily apparent. One may never know whether short term diversions in the form of environmental 
assessments may yet point the way toward a mobilization of resources that yields long term solutions. On 
the elusiveness of the ultimate solution, see U.S. Dep’t of Energy, Report of Task Force for 
Review of Nuclear Waste Management (1978) (DOE/ER-0004/D); Carter, Nuclear Wastes: The 
Science of Geologic Disposal Seen as Weak. 200 Sci. 1135 (1978); Carter, "Cooperative Federalism" 
Proposed for Siting Waste Repositories, 202 Sci. 501 (1978); La Porte, Nuclear Waste: Increasing Scale and 
Socio-political Impacts, 201 Set. 22(1978).

119. See generally Ames & McCracken, Framing Regulatory Standards to Avoid Formal Adjudication: 
The FDA As a Case Study, 64 Calif. L. Rev. 14 (1976); Auerbach, Informal Rule Making: A Proposed 
Relationship Between Administrative Procedures and Judicial Review, 72 Nw. U.L. Rev. 15 (1977); Boyer, 
Alternatives to Administrative Trial-Type Hearings for Resolving Complex Scientific, Economic and Social 
Issues, 71 Mich. L. Rev. 111 (1972); Cramton, A Comment on Trial-Type Hearings in Nuclear Power Plant 
Siting, 58 Va. L. Rev. 585 (1972); Currie & Goodman, Judicial Review of Federal Administrative Action: 
Quest for the Optimum Forum, 75 Colum. L. Rf.v. 1 (1975); Hamilton, Procedures for the Adoption of 
Rules of General Applicability: The Need for Procedural Innovation in Administrative Rulemaking, 60 
Calif. L. Rev. 1276 (1972); Koch, Discovery in Rulemaking, 1977 Duke L.J. 295; McGarity, Substantive 
and Procedural Discretion in Administrative Resolution of Science Policy Questions: Regulating Carcinogens 

Unfortunately, the potential mischief of Vermont Yankee will not be stilled 
by recognition that it forbids only a peculiar form of offensive overbearing in 
remand orders. Vermont Yankee very well may be read as discouraging 
remands to correct record weaknesses that are best improved by resort to 
specific procedural techniques, such as disclosure or cross-examination. The 
decision thus is likely to take the impetus out of the agencies’ innovative use of 
procedures beyond the statutory minima.119 It also may preclude the discov
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ery in NEPA of a number of procedural commands not found in the APA.120 
And it is likely to encourage relaxation of the elaborate and healthy demands 
upon the agencies to explain and justify their judgments in detail.121 The 
agencies will invoke Vermont Yankee in defense of crabbed rationalizations of 
adopted rules. Not improbable is a spate of litigation over whether judicially 
ordered explanations or procedural exercises arguably beyond the APA 
minima are supportable nonetheless under expansive interpretations of the 
“arbitrary [and] capricious” standard or the “basis and purpose” require
ment,122 an independent statute such as 28 U.S.C. § 2106,123 or NEPA,124 or 
even the dictates of procedural due process.125 At worst, Vermont Yankee 

in EPA and OSH A. 67 Geo. L.J. 729 (1979); Robinson, The Making of Administrative Policy: Another Look 
at Rulemaking and Adjudication and Administrative Procedure Reform. 118 U. Pa. L. Rev. 485 (1970); 
Whitney, Technical and Scientific Evidence in Administrative Adjudication. 45 U. Cin. L. Rev. 37 (1976); 
Note, The Judicial Role in Defining Procedural Requirements for Agency Rulemaking, 87 Harv. L. Rev. 
782 (1974).

120. The Supreme Court stated that “it is clear NEPA cannot serve as the basis for a substantial revision 
of the carefully constructed procedural specifications of the APA.” 435 U.S. at 548. Others have found it 
not nearly so clear. See, e.g., W. Rodgers, supra note 1, § 7.3, at 717-25 (and cases cited therein); 
Anderson, supra note 87, at 314-20. Some courts hold that NEPA requires a cost-benefit analysis of agency 
action. E.g., County of Suffolk v. Secretary of Interior, 562 F.2d 1368, 1384 (2d Cir.) (NEPA requires cost
benefit analysis of major federal activities balancing costs and environmental effects), cert, denied, 434 U.S. 
1064 (1977); Chelsea Neighborhood Ass’ns v. United States Postal Serv., 516 F.2d 378, 386-87 (2d Cir. 
1975) (same). This requirement of a cost-benefit analysis seems clearly to be a procedural requirement in 
NEPA, much like a detailed findings requirement, going well beyond the APA minima.

121. See notes 48-70 supra and accompanying text.
122. 5 U.S.C. § 553(c)( 1976). For cases in which the courts have acknowledged the applicability of the 

APA but nevertheless seem to require more than the APA minimum, see Appalachian Power Co. v. Train, 
566 F.2d 451, 456-57 (4th Cir. 1977) (EPA thermal regulations invalidated because reasonable availability 
of unpublished regulation did not meet APA requirements for actual notice or publication). Fund for 
Animals v. Frizzell, 530 F.2d 982, 988-90 (DC. Cir. 1975) (per curiam) (in addition to explicit APA 
requirements, agency must give advance notice of possible changes in open season on certain migratory 
birds).For an example of on-the-record requirements in adjudication, see Seacoast Anti-Pollution League v. 
Costle, 572 F.2d 872, 879 (1st Cir. 1978) (in adjudication under APA decision could be based only on 
documents presented at or before public hearing).

123. See Environmental Defense Fund, Inc. v. Costle. 578 F.2d 337, 346 (D.C. Cir. 1978) (citing statute 
and requiring EPA to report on changes in drinking water standard based on new data). The statute states:

The Supreme Court, or any other court of appellate jurisdiction may affirm, modify, 
vacate, set aside or reverse any judgment, decree or order of a court lawfully brought before it 
for review, and may remand the cause and direct the entry of such appropriate judgment, 
decree or order, or require such further proceedings to be had as may be just under the 
circumstances.

28 U.S.C. § 2106 (1976).
124. See note 120 supra.
125. See Taylor v. District Eng'r, Army Corps of Eng’rs, 567 F.2d 1332, 1338-41 (5th Cir. 1978) (Corps’ 

refusal to comply with its own regulations and agreements violated permittee's due process rights); Shell 
Oil Co. v. FPC, 520 F.2d 1061, 1075-76 (5th Cir.) (agency did not violate procedural due process when it 
afforded private parties an opportunity to make their case and to challenge Commission’s evidence), cert, 
denied, 426 U.S. 941 (1975). See generally Mashaw, The Supreme Court's Due Process Calculus for 
Administrative Adjudication in Mathews v. Eldridge: Three Factors in Search of a Theory of Value, 44 U. 
Chi. L. Rev. 28, 28 n.l (1976) (collecting authorities); Rabin, Job Security and Due Process: Monitoring 
Administrative Discretion Through a Reasons Requirement. 44 U. Chi. L. Rev. 60 (1976); Comment. 
Entitlement, Enjoyment, and Due Process of Law, 1974 Duke L.J. 89.
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could soften the hard look and blunt the urgency of the new age of 
administrative responsibility.126

126. The Supreme Court’s classic contribution to the hard look doctrine, Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402 (1971), for a variety of reasons has been treated harshly by commentators. 
E.g.. Nathanson, Probing the Mind of the Administrator: Hearing Variations and Standards of Judicial 
Review Under the Administrative Procedure Act and Other Federal Statutes, 75 Colum. L. Rev. 721, 722- 
24, 762-70 (1975). This is not the occasion for a full scale defense of Overton Park, other than to note that 
this academic failure has enjoyed a stunning success in the real world. Between March 1971, when the case 
was decided, and December 1978, Overton Park has been cited in federal court opinions on more than 650 
occasions.

127. See Administrative Conference of the United States, 1976 Report 44-45 (1977) 
(recommending agency utilization of rulemaking procedures beyond the APA, including adjudicatory 
procedures, additional opportunities for public comment, and explanations of agency tests, procedures, and 
conclusions).

128. Pub. L. No. 95-95, § 305, 91 Stat. 772 (1977) (to be codified in 42 U.S.C. § 7607) (implementing in 
important particulars the recommendations of Pedersen, supra note 28, at 78-82).

129. Pedersen, supra note 28, at 73. Enthusiasm for on-the-record rulemaking when the agency acts in a 
classic legislative sense under section 553 of the APA is not universal. See Auerbach, supra note 119, at 61. 
Of course there will be a record prepared for purposes of judicial review, even if the agency must compile 
one on an ad hoc basis. See Pedersen, supra, at 63, 66-70; Wright, Commentary: Rulemaking and Judicial 
Review, 30 Admin. L. Rev. 461,464-65 (1978). Discovering the record, and supplementing what has been 
discovered, may call for a substantial judicial undertaking. The trial following remand in Overton Park 
lasted 25 days, an exercise aptly described as an example of “the ‘hard look’ doctrine in spades.” Leventhal, 
Environmental Decisionmaking and the Role of the Courts, 122 U. Pa. L. Rev. 509, 514 (1974).

130. Pub. L. No. 95-217, § 53(a)(2), 91 Stat. 1589 (1977) (to be codified in 33 U.S.C. § 1317).
131. 15 U.S.C. §§ 2601-2629(1976).

The principal reason dire readings of Vermont Yankee are unlikely to be 
realized is that Congress, in recent statutes addressing technological pol
icymaking, routinely has imposed procedures beyond the APA minima, and 
embraced a variety of procedural commands associated with the hard look 
doctrine. This trend preceded Vermont Yankee, and was influenced by a 
number of judicial decisions now of doubtful force because of Vermont 
Yankee. The legislation strongly approves, and strengthens, a variety of 
judicially initiated hard look innovations now commended to agencies by the 
Administrative Conference.127 This demonstration of creative partnership 
between the courts and Congress in overseeing the administrative function 
might not have occurred had the Supreme Court insisted earlier on the 
preservation of a 1946 vintage of administrative regularity.

To mention only the prominent examples, the Clean Air Act Amendments 
of 1977 contain detailed provisions on the preparation of a record to enhance 
judicial review in notice and comment rulemaking.128 This must be seen as a 
move to require “that an agency be judged on a single, comprehensive, 
detailed justification for its decision, prepared at the time when it promulgates 
a rule.”129 The Clean Water Act of 1977, in the section addressing promulga
tion of effluent standards for toxic pollutants, has elaborate public hearing 
provisions with limited rights of cross-examination similar to those suggested 
in International Harvester.130 The Toxic Substances Control Act of 1976131 
contains a number of procedural refinements on notice and comment 
rulemaking, including provisions for a detailed statement of basis and 
purpose, specifics on the conduct of hearings, a limited right of cross- 
examination, and the keeping of verbatim transcripts that become part of the 
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record on review.132 This statute also approves a remand on grounds 
condemned explicitly by Vermont Yankee.133 Elsewhere, legislative endorse
ment of the hard look doctrine takes the form of a tightening of the standard 
of review,134 mandatory consultation,135 and elaborate findings require
ments.136 These provisions fulfill the same function of justification under the 
gun as does the hard look case law.137 The findings requirements, moreover, 
provide the basis for a sharpened substantive judicial review. Several of these 
findings provisions obviously bear the stamp of NEPA’s impact statements.138 
Within certain defined areas, they subject the agency to the liability of 
litigation now routine under environmental impact statements.

This wholesale assault by Congress, in a word, has transformed the 
agencies into suspect legislators. Rulemaking under constraint of the hybrid 
procedures has become not the exception but the norm. The agencies are no 
longer trusted with the free-wheeling, answerable-to-none, brainstorming 
function that is at the heart of the classic legislative model of rulemaking.139 
Failures of performance, the recurrence of bias and sloth, and other agency 
weaknesses have taken a toll. Protected on the flank by a dormant delegation 
doctrine, administrative authority is succumbing nonetheless to a piecemeal 
congressional war of attrition that adds up to a repudiation of the authority of 
the agencies to legislate without a record by means of their choosing.140 While

132. Id. § 2605(c). This section of the Act closely follows the Federal Trade Commission Act 
Amendments of 1976, 15 U.S.C. § 57a-57c (1976). See Kestenbaum, Rulemaking Beyond APA: Criteria for 
Trial-Type Procedures and the FTC Improvement Act, 44 Geo. Wash. L. Rev. 679 (1976). Both of these 
statutes have been described recently as representing new maxima in the procedural baggage of 
rulemakings. Fuchs, Development and Diversification in Administrative Rule Making. 72 Nw. U.L. Rev. 
83, 104 (1977).

133. A remand is in order if administrative limitations upon the right of cross-examination are found to 
have precluded “disclosure of disputed material facts . . . necessary to a fair determination" by the 
Administrator. 15 U.S.C. § 2618(c)( 1 )(B)(ii) (1976); cf. id. § 57a(e)(3) (similar standard for judicial review 
of FTC rulemaking proceedings).

134. See 29 U.S.C. 655(f) (1976) (Occupational Safety and Health Act) (findings of Secretary conclusive 
if supported by substantial evidence in record), interpreted in Industrial Union Dep’t, AFL-CIO v. 
Hodgson, 499 F.2d 467, 475 (D.C. Cir. 1974) (substantial evidence standard requires careful identification 
by Secretary of reasons for his decision whether supported by facts in record or judgment and policy).

135. See 49 U.S.C. § 1712(f) (1970) (Airport and Airway Development Act) (requires airport planners 
to consult with HEW, Department of Agriculture, and Council on Environmental Quality concerning 
environmental effects of airport plans).

136. See, e.g., 7 U.S.C. § 136d(b) (1976) (requires economic impact analysis of proposed changes in 
classifications of certain pesticides); 16 U.S.C. § 1455(e) (1976) (lists findings required before approval of a 
state coastal zone management program); 30 U.S.C. § 201 (a)(3)(c) (1976) (requires evaluation of effects 
prior to issuance of a federal coal lease); 42 U.S.C. § 5904(a)(5) (1976) (requires net energy analysis of 
proposals for funding under Federal Non-Nuclear Energy Research and Development Act of 1974); 42 
U.S.C. § 6295(a)(4)(C), (D) (1976) (requires cost-benefit analysis in connection with establishment of an 
energy efficiency standard); Surface Mining Control and Reclamation Act, Pub. L. No. 95-87, § 522(d), 91 
Stat. 445 (1977) (to be codified in 30 U.S.C. § 1272) (requires economic, environmental, and coal supply 
analysis before any land is designated unsuitable for surface coal mining).

137. See notes 48-70 supra and accompanying text.
138. See, e.g., 7 U.S.C. § 136w(d) (1976).
139. See Townsend v. Yeomans, 301 U.S. 441, 451-52 (1937) (state legislature not required to make 

inquiries before taking action); National Petroleum Refiners Ass’n v. FTC, 482 F.2d 672, 693 (D.C. Cir. 
1973) (agency may make rules within its statutory authority), cert, denied, 415 U.S. 951 (1974).

140. A generic legislative overhauling of the APA was proposed by Senator Ribicoff and others in the 
95th Congress. S. 2490, 95th Cong., 2d Sess., 124 Cong. Rec. SI 196-1207 (daily ed. Feb. 6, 1978). B\ 
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purists will grumble about this erosion of executive authority, pragmatists 
will recognize the loss as a reasonable price to pay for an injection of 
discipline into agency decisionmaking.

In its literal insistence upon the APA “minima,” Vermont Yankee is a day 
late and a dollar short. The ruling was a relic the day it was handed down.

III. BALLS AND STRIKES: THE AGENCIES’ OBLIGATION TO CONSIDER 
ALTERNATIVES WITHOUT REGARD TO THE INITIATIVE OF THE PARTIES

A third aspect of Vermont Yankee of special concern to public interest 
intervenors is its impact upon what I will call the balls and strikes doctrine. 
This concept traces its contemporary birth to the famous opinion of Judge 
Paul Hays and the less well known observations of Federal Power Commis
sioner Charles Ross,* 141 in Scenic Hudson (I).142 In holding that the Commis
sion failed to consider alternatives and measures to minimize effects from a 
pumped storage project planned for the Hudson River, Judge Hays wrote:

approving modified procedures for on-the-record hearings, the bill eschewed the trend toward the 
formalization of informal rulemakings while endorsing the concept of hybrid procedures. Section-by- 
section analysis of S. 2490, 124 Cong. Rec. SI202 (quoting American Public Gas Ass’n v. FPC (The 
Second Nat’l Natural Gas Rate Cases), 567 F.2d 1016, 1067 (D.C. Cir. 1977)). Representatives of the 
organized bar, predictably, are less than enthusiastic about the limited right to trial-type procedures 
contained in the bill. Report of the Comm, on Revision of the Administrative Procedure Act to the Council 
of the [American Bar Association] Section on Administrative Law on S.2490, passim (Sept. 8, 1978) 
(unpublished report on file at the Georgetown Law Journal). Administration proposals to modify nuclear 
licensing proceedings by curtailing adjudicatory procedures have been opposed on similar grounds by 
segments of the organized bar. See H.R. 11704, 95th Cong., 2d Sess., 123 Cong. Rec. H2298 (daily ed. 
Mar. 21, 1978); S.2775, 95th Cong., 2d Sess., 123 Cong. Rec. S4259 (daily ed. Mar. 21, 1978); Report and 
Resolution of the Environmental Quality Control Committee, Section on Administrative Law, American 
Bar Association, passim (1978).

141. Consolidated Edison Co., Project No. 2338, 33 F.P.C. 428, 458, 463 (1965) (Ross, C., concurring in 
part and dissenting in part) (agency on its own motion must make sure that a full record is presented and 
that all alternatives are considered).

142. Scenic Hudson Preservation Conference v. FPC (I), 354 F.2d 608, 620 (2d Cir. 1965) (order set 
aside because FPC failed to compile sufficient record to support its decision and failed to make thorough 
study of alternatives), cert, denied, 384 U.S. 941 (1966).

143. Id. at 620.
144. Calvert Cliffs’ Coordinating Comm., Inc. v. AEC, 449 F.2d 1109 (D.C. Cir. 1971).
145. Id. at 1119. The court stated:

The primary responsibility for fulfilling [NEPA’s] mandate lies with the Commission. Its 
responsibility is not simply to sit back, like an umpire, and resolve adversary contentions at 
the hearing stage. Rather, it must make itself take the initiative of considering environmental 

[T]he Commission has claimed to be the representative of the 
public interest. This role does not permit it to act as an umpire 
blandly calling balls and strikes for adversaries appearing before it; 
the right of the public must receive active and affirmative protec
tion at the hands of the Commission.143

The umpire metaphor was picked up and repeated by Judge Skelly Wright in 
his powerful Calvert Cliffs' opinion,144 which took the Atomic Energy 
Commission to task for omitting from hearings environmental issues not 
raised by the parties.145
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Repudiation of the agency-as-umpire model has important implications on 
at least three levels. One is that each agency must accept environmental 
protection as part of its organic mandate. This is a basic teaching of NEPA,146 147 
and is largely unaffected by Vermont Yankee.'^ Whether this environmental 
mandate gives way before other concerns is a statutory matter with NEPA 
succumbing only in the event of a clear conflict.148

values at every distinctive and comprehensive stage of the process beyond the staffs 
evaluation and recommendation.

Id. (footnotes omitted) (citing, among other cases, Scenic Hudson).
146. See W. Rodgers, supra note 1, § 7.1, at 699-701.
147. 435 U.S. at 553 (“NEPA places upon an agency the obligation to consider every significant aspect 

of the environmental impact of a proposed action.”).
148. Flint Ridge Dev. Co. v. Scenic Rivers Ass’n, 426 U.S. 776, 788 (1976).
149. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
150. Compare Sagoff, On Preserving the Natural Environment. 84 Yale L.J. 205, 265-67 (1974) 

(environmental policy should be based on Constitution because it is aimed at preserving symbols of 
American culture) with Tribe, From Environmental Foundations to Constitutional Structures: Learning 
From Nature’s Future. 84 Yale L.J. 545 (1974) (criticizing Sagoffs proposed substantive protection for 
environmental policy and advocating instead emphasis on procedures).

151. Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 598 (D.C. Cir. 1971) 
(fundamental interests in life, health, and liberty have special claim to judicial protection).

152. See, e.g., Ecology Center of Louisiana, Inc. v. Coleman, 515 F.2d 860, 868-69 (5th Cir. 1975) 
(laches does not apply because defendants did not show high level of prejudice required when environment 
is involved); Lathan v. Brinegar (II), 506 F.2d 677, 692 (9th Cir. 1974) (laches not applied because issue 
important to public and plaintiff did not show “extreme lack of diligence” in raising issue); Environmental 
Defense Fund, Inc. v. TVA, 468 F.2d 1164, 1182 (6th Cir. 1972) (delay not unreasonable because citizens 
were entitled to assume that TVA would comply with NEPA). But see note 185 infra and accompanying 
text.

153. See United States v. 18.2 Acres of Land, 442 F. Supp. 800,803-05 (E.D. Cal. 1977) (technical 
violation of rule held not to constitute waiver in light of broad mandate of NEPA).

154. Jette v. Bergland, 579 F.2d 59, 64 (10th Cir. 1978) (full exhaustion of administrative remedies not 
required for plaintiff seeking to require agency to prepare EIS; agency cannot follow procedure that allows 
it to avoid preparation of impact statement). But see note 186 and accompanying text.

155. Cf. 1-291 Why? Ass'n v. Burns, 517 F.2d 1077, 1081 (2d Cir. 1975) (per curiam) (general claim that 
state violated NEPA and breached responsibility to public upheld because state's figures in its own EIS 
found by court to be contradictory). But see note 183 infra and accompanying text.

156. See W. Rodgers, supra note 1, § 7.10, at 798-99.

Two other important implications of the Scenic Hudson-Calvert Cliffs' 
balls-and-strikes doctrine are put in jeopardy by Vermont Yankee. One is the 
notion that the environmental umbrella somehow exempts the parties from 
the normal obligations of the adversary process; these matters must receive 
active and affirmative protection by the agency regardless of the posture of 
the parties. The second, closely related to the first, is that environmental 
issues, not unlike civil liberties,149 have a preferred status150 deserving a 
“special claim” to judicial protection.151 Consistently with this status, a 
sizeable number of cases, often with explicit reliance upon Scenic Hudson or 
Calvert Cliffs', have excused environmental advocates from certain universal 
hazards such as laches,152 waiver,153 exhaustion of administrative remedies,154 
specifications of objections with precision,155 and proof of the usual indicia of 
equitable relief.156

The broadest implications of the balls-and-strikes doctrine are revolution
ary. Once the agency abandons its role as umpire, it takes on all the functions 



720 The Georgetown Law Journal [Vol. 67:699

of the players.157 The staff is supposed to ferret out issues that have not 
occurred to the parties. There may be room for the presentation of more than 
one staff position, or perhaps separate funding of intervenors to assure 
satisfactory ventilation of their points of view.158 The active and affirmative 
protection of environmental interests would seem to oblige staff counsel to 
disclose latent weaknesses in the agency case, produce useful documents not 
requested, and identify helpful experts within the agency even if they are 
hostile to the staff position. All this is entirely alien to traditional advocacy, 
particularly in the adjudicatory setting. And despite an occasional excep
tion,159 any attorney with any experience in environmental litigation will tell 
you that the agencies are not noted for excessive procedural generosity to 
intervenors.

157. The effect is to shift the burden to the agency staff to address fully all issues raised, come forward 
with relevant documentation from its files, and produce witnesses. Id. § 1.5, at 21.

158. Note, Federal Agency Assistance to Impecunious Intervenors, 88 Harv. L. Rev. 1815 (1975) 
(discussing proposals and concluding that agencies have residual powers to sponsor presentation of 
opposing views that would otherwise not be heard).

159. See 41 Fed. Reg. 50,829 (1976) (proposing financial assistance to intervenors in proceeding to 
determine authorization of widespread commercial use of mixed oxide fuel, despite general policy not to 
assist intervenors).

160. Aeschliman v. NRC, 547 F.2d 622, 627 (D.C. Cir. 1976).
161. Id. at 628 (quoting Indiana & Michigan Elec. Co. v. FPC, 502 F.2d 336, 339 (1974), cert, denied, 

420 U.S. 946 (1975)).
162. Id. at 625.
163. Id. at 627 nil.
164. 435 U.S. at 554.
165. Id. at 553-54 (“[A]dministrative proceedings should not be a game or a forum to engage in 

unjustified obstructionism by making cryptic and obscure reference to matters that ‘ought to be' considered 
and then, after failing to do more to bring the matter to the agency’s attention, seeking to have that agency 
determination vacated on the ground that the agency failed to consider matters ‘forcefully presented.' ”).

Vermont Yankee assures that procedural beneficence resulting from agen
cies giving active and affirmative protection to the public interest in the 
environment will not get out of hand. The court of appeals, invoking the 
umpire metaphor,160 concluded that when an intervenor’s comments “bring 
‘sufficient attention to the issue to stimulate the Commission’s consideration 
of it,’ ” the Commission must “undertake its own preliminary investigation 
of the proferred alternative sufficient to reach a rational judgment whether it 
is worthy of detailed consideration in the EIS . . . [and] must explain the 
basis for each conclusion that further consideration of a suggested alternative 
is unwarranted.”161 The court of appeals, which saw the energy conservation 
alternative as having been “forcefully pointed out” by the citizens’ group in its 
comments on the draft environmental impact statement,162 concluded that the 
Commission’s threshold test demanded more and thus placed unacceptably 
“heavy substantive burdens on intervenors.”163

Strongly disagreeing, the Supreme Court held that the energy conservation 
alternative did not have to be addressed because the intervenors did not raise 
their objections with sufficient support and precision.164 The Court was 
critical of the intervenor’s procedural moves, hinting that matters were raised 
in the abstract only to lay the groundwork for a subsequent judicial attack.165 
The Court repudiated the “heavy substantive burden” label, and endorsed the 
Commission’s threshold test requiring a sufficient showing “to require 
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reasonable minds to inquire further.”166 Although the Court gave lip service 
to the agencies’ obligations under NEP A—which include the obligation to 
consider alternatives167—Vermont Yankee puts the burden on intervenors to 
demonstrate that an alternative is reasonably available before it must be 
investigated and weighed by the agency.168 This new burden does not mean 
much in the obvious cases where an alternative is plainly credible, such as a 
coal-burning facility instead of a nuclear power plant, or in cases where an 
alternative is plainly incredible, such as birth control in lieu of a new housing 
project. It means a great deal, however, in the case of arguable or partial 
alternatives, such as energy conservation, which is within a reasonable, albeit 
ambitious, range of policy options.169 These alternatives cause the greatest 
difficulty within an agency.170 They are normally beyond the reach of—or 
even alien to—the agency’s primary mission. Staffing capability, experience, 
predilection, and bias all conspire against in-depth investigations of these 
alternatives. NEPA was intended to overcome just this type of institutional 
onesidedness.171 And the difficulties for the agency investigating marginal 
alternatives are magnified many times for intervenors who usually work with 
limited resources.172

Vermont Yankee's qualification of the balls-and-strikes doctrine and its 
narrowing of NEPA stem not so much from the statement of the burden but 
from the context in which the statement is made. The Court’s adoption of the 
Commission’s definition of the intervenors’ burden and its quotation from 
Portland Cement Association173 can be read as merely hard look standard

166. Id. at 554 (quoting In re Consumers Power Co., 7 A.E.C. 19, 32 n.27 (1974)).
167. 42 U.S.C. § 4335(c)(iii) (1976).
168. 435 U.S. at 553 ("While it is true that NEPA places upon an agency the obligation to consider 

every significant aspect of the enviromental impact of proposed action, it is still incumbent upon 
intervenors who wish to participate to structure their participation so that it is meaningful, so that it alerts 
the agency to the intervenors’ position and contentions.”).

169. See Mueller, Energy Conservation Alternatives to Nuclear Power, A Case Study, National 
Aeronautics & Space Administration Doc. No. X-73-205 (July 1973) (Goddard Space Flight Center). 
Consideration of the energy conservation alternative, for example, might result in a reduction of units at a 
given site.

170. Another example would be that of a dam-building agency considering nonstructural alternatives 
such as floodplain zoning.

171. See Senate Comm, on Interior & Insular Affairs, National Environmental Policy Act 
of 1969, S. Rep. No. 296, 91st Cong., 1st Sess. 14, 19-20 (1969) (NEPA intended to overcome institutional 
constraints preventing agencies from considering enviromental concerns). See also Hill & Ortolano, 
NEPA’s Effect on the Consideration of Alternatives: A Crucial Test, 18 Nat. Res. J. 285, 308-1 1 (1978) 
(concluding that NEPA has done little to overcome agency bias).

172. Agency assistance to intervenors is modest. See, e.g.. Greene County Planning Bd. v. FPC (IV), 559 
F.2d 1227, 1238 (2d Cir. 1976) (en banc) (denying fees to intervenors); 41 Fed. Reg. 50,829 (1976) 
(announcing decision not to provide financial assistance to NRC intervenors generally, but proposing 
assistance in one pending case).

173. 435 U.S. at 533. The Court stated:

"[CJomments must be significant enough to step over a threshold requirement of materiality 
before any lack of agency response or consideration becomes of concern. The comment 
cannot merely state that a particular mistake was made . . . ; it must show why the mistake 
was of possible significance in the results ...”

Id. (quoting Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 394 (DC. Cir. 1973), cert, denied. 417 
U.S. 921 (1974)). 
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fare—namely, the agency is obliged to respond only to serious concerns and 
not frivolous hypotheticals.174 Energy conservation, however, does not at first 
blush appear so silly a notion that it can be written off as incapable of 
reducing the need for nuclear units.175 It is difficult, for example, to place 
energy conservation on the same plane of frivolity as the unsupported claim of 
sampling error posited in Portland Cement.176 Vermont Yankee does not flatly 
deny this, as the decision rests equally upon the apparent unreasonableness of 
the alternative at the time it was advanced and the failure of the intervenors to 
demonstrate otherwise.177 Vermont Yankee, unfortunately, does support an 
argument that in a sizable category of “colorable,”178 partial, or arguable 
alternatives, the agency can sit back like an umpire, blind and fat, refusing to 
look into the matter itself and faulting the litigants before it for not curing this 
homegrown myopia. Vermont Yankee thus advises the courts to defer to the 
agencies on the content of the EIS and on the selection of procedural hurdles 
that must be cleared by those who would expand this content.179

174. E.g.. Cummington Preservation Comm'n v. FAA, 524 F.2d 241, 244 (1st Cir. 1975) (EIS need 
discuss only reasonable alternatives); Environmental Defense Fund, Inc. v. Corps of Engr’s (Tennessee- 
Tombigbee), 492 F.2d 1 123, 1 135-36 (5th Cir. 1974) (technically and economically speculative transporta
tion alternative inappropriate for consideration in EIS on waterway project); Life of the Land v. Brinegar, 
485 F.2d 460, 471-72 (9th Cir. 1973) (EIS need not consider alternative when its effect cannot be 
reasonably ascertained and its implementation is remote and speculative), cert, denied, 416 U.S. 961 (1974); 
Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972) (Congress did not 
intend that agencies consider remote alternatives, such as alternatives dependent on repeal of antitrust 
laws).

175. Prior to Vermont Yankee, the energy conservation alternative had been considered in many impact 
statements and required by several judicial decisions. See North Carolina v. FPC, 533 F.2d 702, 707 (D.C. 
Cir.), vacated and remanded on other grounds, 429 U.S. 891 (1976); Cedar-Riverside Environmental 
Defense Fund v. Hills, 422 F. Supp. 294, 313-15 (D. Minn. 1976); cf. County of Inyo v. City of Los 
Angeles, 71 Cal. App. 3d 185, 203, 139 Cal. Rptr. 396, 408 (1977) (state law requires consideration of water 
conservation alternative to groundwater extraction plans); 1977 Conn. Pub. Acts No. 77-514, § 2(b)(7) (to 
be codified in Conn. Gen. Stat. § 22a-16(b)(7)) (EIS must address “the effect of the proposed action on 
the use and conservation of energy resources").

176. Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973), cert, denied, 417 U.S. 921 
(1974).

177. 435 U.S. at 552-54.
178. The characterization is that of the court of appeals. Aeschliman v. NRC, 547 F.2d 622, 628 (D.C. 

Cir. 1976).
179. See 435 U.S. at 552-55 (concept of alternatives is an evolving one, so court should judge agency’s 

decision in light of information originally available to agency); cf. Kleppe v. Sierra Club, 427 U.S. 390, 405- 
06 (1976) (counseling similar deference on statement timing).

180. See notes 150-51 supra and accompanying text.
181. Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 598 (D.C. Cir. 1971); cf. 

Certified Color Mfrs. Ass’n v. Matthews, 543 F.2d 284, 297 (D.C. Cir. 1976) (lower standard of proof 
required when important health interests at stake).

182. Accord. Aberdeen & R. R.R. v. SCRAP (I), 409 U.S. 1207, 1217-18 (1972) (Burger, C.J., Circuit 
Justice); see notes 183-86 infra and accompanying text.

In its insistence that parties litigating environmental issues not be given the 
benefit of a procedural doubt, Vermont Yankee also discourages the view that 
environmental matters are so fundamental as to be entitled to a special claim 
to judicial protection.180 The lower federal courts had been of two minds on 
the matter, with one line of authority embracing the idea,181 another rejecting 
it.182 Even before Vermont Yankee, courts increasingly balked at the notion 
that they ought to excuse sloppy lawyering under the banner of environmen- 
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tai right, or create a new jurisprudence applicable to environmental cases 
only. This trend is reflected in recent opinions withholding the hard look from 
issues not raised with specificity below,183 refusing broad injunctive relief 
despite EIS deficiencies,184 and reviving concepts of laches185 and exhaustion 
of administrative remedies186 in environmental cases.

It always has been true that the intensity of the judicial hard look rewards 
the ingenuity and force of the presentations of the parties before the 
agencies.187 Vermont Yankee says as much insofar as the discussion of 
alternatives in the EIS is concerned.188 But acceptance of the view that skill 
and competence are amply rewarded does not undermine the special entitle
ment of environmental claims to judicial protection. This status has origins 
deep in the common law,189 and finds expression in contemporary administra
tive law addressing issues of health and safety.190 The rapid evolution of the 
hard look or close scrutiny doctrine has occurred mostly in environmental 
and natural resource cases,191 and for reasons quite understandable. Agency 
decisions reallocating uses of valuable natural resources, affecting the health 
of the population, and channeling the direction of future technologies are 
remorseless in result, and deserving of the hard look before the long leap.192

183. See Image of Greater San Antonio v. Brown, 570 F.2d 517, 523 (5th Cir. 1978) (failure of Air Force 
to comply with its own regulations could not be considered on appeal because not raised below); North 
Carolina v. FPC, 533 F.2d 702, 707 (D.C. Cir.) (issue not raised with sufficient specificity below), vacated 
and remanded on other grounds, 429 U.S. 891 (1976).

184. See Alaska v. Andrus, 580 F.2d 465, 485 (D.C. Cir. 1978) (minor EIS deficiency must be balanced 
against public interest; not every EIS deficiency calls for injunctive relief); Realty Income Trust v. Eckerd, 
564 F.2d 447, 457-58 (D.C. Cir. 1977) (failure to file EIS on time did not warrant injunctive relief when 
final EIS filed before construction was begun); Concerned About Trident v. Rumsfeld, 555 F.2d 817, 831 
(D.C. Cir. 1976) (deficiencies in EIS for submarine base did not warrant delay in construction when delay 
might injure national defense and deficiencies are remediable during construction).

185. Sworob v. Harris, 451 F. Supp. 96, 101-02 (E.D. Pa. 1978) (action to enjoin further construction of 
townhouse project until EIS prepared barred by laches because plaintiffs waited eight years to file suit and 
delay prejudiced defendant); Sierra Club v. Cavanaugh, 447 F. Supp. 427, 429-30 (DSD. 1978) (action to 
enjoin further construction of and hookup to rural water system until EIS prepared barred by laches 
because delay in bringing suit was inexcusable and prejudicial to defendants); Wioda v. United States, 446 
F. Supp. 1377, 1390-91 (D. Minn. 1978) (when plaintiffs waited to file suit until after alleged deficient final 
EIS was issued, route of high voltage transmission line designated, right-of-way acquired, and construction 
commenced, action barred by laches); Organizations United for Ecology v. Bell, 446 F. Supp. 535, 544-53 
(M.D. Pa. 1978) (action to enjoin construction and use of solid waste landfill at federal prison camp until 
EIS prepared barred by laches because plaintiffs waited three years to file suit, delay in bringing action was 
inexcusable, and prejudice to public interest by delay outweighed any prejudice caused by operation of the 
landfill).

186. See Sierra Club v. ICC, 1978 Fed. Carr. Cas. (I 82,768, at 57,813-14 (D.C. Cir. 1978) (Leventhal, J., 
dissenting) (objections to EIS should not be considered when they were not presented to agency).

187. See notes 68-70 supra and accompanying text.
188. 435 U.S. at 553.
189. See W. Rodgers, supra note 1, § 2.16 (discussing common law public trust doctrine, which deems 

certain natural resources to be held in trust for public); Sax, The Public Trust Doctrine in Natural Resource 
Law: Effective Judicial Intervention. 68 Mich. L. Rev. 471 (1970) (same).

190. See Certified Color Mfrs. Ass’n v. Matthews, 543 F.2d 284, 297 (D.C. Cir. 1976) (lower standard of 
proof required when important health interests at stake); Enviromental Defense Fund, Inc. v. Ruckelshaus, 
439 F.2d 584, 598 (D.C. Cir. 1971) (personal interests in life, health, and liberty have always had special 
claim to protection).

191. See notes 48-70 supra and accompanying text.
192. Professor Breyer opposes hard look review in nuclear licensing cases on the ground that the act of 

licensing “is no more likely to injure health or the environment than failure" to license. Breyer, supra note 
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The special status of environmental issues stems also from the recognition 
that the public interest in them is often diffuse, abstract, and poorly 
represented.* 193 Ultimately, the preferred status of environmental claims is 
fixed by NEPA, which, even in hostile hands, must be read as laying down a 
procedural agenda that profoundly modifies federal agency decisionmak
ing.194

1, at 1835. Surely the standard of review is not to be dictated by a preliminary determination of whether 
health and safety claims have merit. Even if one accepts Professor Breyer’s premise that the nuclear energy 
alternative is generally preferable to coal, id. at 1835-38, close scrutiny is still in order to assure that adverse 
effects are minimized and extraordinary risks exposed. See North Anna Environmental Coalition v. NRC, 
533 F.2d 655 (D.C. Cir. 1976) (siting of nuclear reactors astride geological faults reviewed and upheld). 
Congress has given the administrator freedom to assess the complex issues relating to the development of 
nuclear power through the broadly written licensing provisions of the Atomic Energy Act, 42 U.S.C. § 
2232 (1976), but the Nuclear Regulatory Commission is not excused from the now familiar demands of 
hard look judicial review. Professor Breyer’s further suggestion that any remand in Vermont Yankee 
represents an unusually stringent application of the hard look, id. at 1833, 1840-41, slights the expansive 
reach of the doctrine. See Home Box Office, Inc. v. FCC, 567 F.2d 9, 35-36 (D.C. Cir.) (searching and 
careful review required of agency action, and agency must disclose its thinking in detail before adopting 
rules), cert, denied, 434 U.S. 829 (1977); National Nutritional Foods Ass’n v. Weinberger, 512 F.2d 688, 
701 (2d Cir.), cert, denied, 423 U.S. 827 (1975) (same); notes 49-76 supra and accompanying text.

193. Cf. Sierra Club v. Morton, 405 U.S. 727, 738-400 (1972) (only those directly injured as users have 
standing to seek review of agency action affecting environment). The problem of underrepresentation is 
aggravated by the decision in Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 269-71 (1975) 
(reading narrowly the circumstances in which attorney’s fees may be rewarded in private litigation). See 
generally Stewart, supra note 19, at 1713-16, 1756-1813 (critically analyzing problem of adequate 
representation for all interests affected by agency decision).

194. See Lathan v. Brinegar (II), 506 F.2d 677, 693 (9th Cir. 1974) (the "history of environment” may 
well prove to be "the history of observance of procedural safeguards") (quoting McNabb v. United States, 
318 U.S. 332, 347 (1943) (Frankfurter, J.)). See generally W. Rodgers, supra note 1, §§ 7.1, 7.3 (reviewing 
scope and effect of NEPA).

195. 435 U.S. at 511.
196. 458 F.2d 827, 837-38 (D.C. Cir. 1972).
197. 435 U.S. at 551.
198. See notes 177-79 supra and accompanying text.

IV. THE SCOPE OF ALTERNATIVES PROPERLY ADDRESSED IN THE IMPACT 
STATEMENT

As with its impact on the balls-and-strikes doctrine, Vermont Yankee's 
effect on the scope of alternatives addressed in the EIS stems not so much 
from the formulation adopted as the occasion for its announcement. The 
Supreme Court embraces as its own195 196 the rule of reason test of Natural 
Resources Defense Council, Inc. (NRDC) v. Morton.]9(> That is, the EIS need 
not address every alternative “thought conceivable by the mind of man”197 
but only those realistically available within the time frame of the proposal 
being advanced.

The great strength of this test—its flexibility—is also its greatest weakness 
as a vehicle for judicial enforcement of rigorous agency decisions. Vermont 
Yankee identifies one vulnerability by affirming a threshold burden require
ment that can be applied to excuse agency consideration of colorable, or 
partial, alternatives.198 Another vulnerability, also picked up by the Supreme 
Court, is that the “alternatives” that must be addressed in the EIS are ill-
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defined and “evolving,” so there is justification for the courts to defer to the 
agencies’ choice of options addressed in the impact statement.199 So read, one 
can conceive of invoking the NRDC v. Morton rule of reason test to excuse an 
administrator from addressing each and every alternative required to be 
addressed by the NRDC v. Morton opinion itself.200

199. 435 U.S. at 552-53.
200. The action proposed in that case was the leasing of tracts for offshore oil and gas development, and 

the alternatives included executive elimination of oil import quotas, increased onshore exploration and 
development, increased nuclear development, changes in FPC natural gas pricing and state prorationing, 
but not the development of more speculative energy sources (such as geothermal and coal gasification). 458 
F.2d at 829-30, 833-38.

201. 435 U.S. at 553.
202. Cort v. Ash, 422 U.S. 66, 77 (1975) (changes of law apply to pending cases); see Environmental 

Defense Fund, Inc. v. Costle, 578 F.2d 337, 346 (D.C. Cir. 1978) (court “cannot wear blinders in a 
litigation involving an ongoing administrative process, and its rulings and relief must take account of the 
world as it exists as of the time of the decree").

203. The fact-law distinction, to be sure, is one of the most treacherous in administrative law. See, e.g., 
Hanly v. Kleindienst (II), 471 F.2d 823, 828-30 (2d Cir. 1972) (discussing the scope of review of the NEPA 
threshold question of whether an action is one “significantly affecting the quality of the human 
environment”), cert, denied, 412 U.S. 908 (1973). The intensity of judicial review, in the context of major 
facility construction, is likely to be influenced by the practical question of the extent of construction 
allowed during the pendency of review proceedings.

204. 42 U.S.C. § 1332(2)(C) (1976).
205. Id. § 1332(2)(E).
206. See, e.g., Monroe County Conservation Council, Inc. v. Volpe, 472 F.2d 693, 698 (2d Cir. 1972) 

(abandonment of project must be considered as alternative); Natural Resources Defense Council, Inc. v. 
Hughes, 451 F. Supp. 1245, 1264 (D.D.C. 1978) (alternative of doing nothing unavailable); cf. Alaska v. 
Andrus, 580 F.2d 465, 472 (D.C. Cir. 1978) (alternative of delay must be considered).

Another difficulty with Vermont Yankee's understanding of NEPA alter
natives is that they are perceived as purely factual matters, subject to the 
assignment of burdens and the recognition that a licensing board’s decisions 
must be judged by the information then available to it.201 In the case at hand, 
information available to the licensing board in the early 1970’s included 
precious little about energy conservation. There is thus force in the suggestion 
that the flaw in the court of appeals’ approach in Vermont Yankee was not in 
taking a hard look but in taking it from the perspective of Monday morning. 
The question, however, is not whether the intervenors, the staff, or the board 
are at fault for failing to address in depth what experience was yet to reveal. It 
is whether the Court finds reason for administrative reconsideration at the 
time it decides on the law then applicable.202 Judicial enforcement of a 
constant administrative attention to the issue of facility need seems hardly out 
of place, in light of NEPA’s studied emphasis upon alternatives. This is 
especially true if the question of alternatives is strictly a legal matter, which it 
might very well be.203

A partial answer to Vermont Yankee's determination to defer to the 
agencies’ perception of a workable alternative and the extent to which it will 
be addressed is that NEPA itself mandates an in-depth assessment. The EIS 
must be “detailed” in its discussion,204 and the agency is obliged to “study, 
develop and describe” appropriate alternatives.205 While not self-defining, the 
concept of “alternative” is not without meaning, particularly in the context of 
a concrete proposal. It includes, among other things, doing nothing,206 doing 
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something on a less bold scale,207 and doing it in a way that minimizes adverse 
effects.208 If the definition of “alternative” under NEPA also is a legal issue, it 
means that a court under the APA has full authority to review the agency 
refusal to consider proposed alternatives.209 The argument that the agency 
expertise ought to inform the content of the legal term210 breaks down in the 
NEPA context when the agency may be both inexpert in, and hostile to, the 
environmental considerations.211 The NRC’s views on energy conservation 
ought to carry as much weight with the courts as, let us say, the ICC’s 
assessment of fusion power.

207. See, e.g., Farwell v. Brinegar, 3 Envir. Rep. Cas. 20,881, 20,885 (W.D. Wis. 1973) (upgrading 
existing road must be considered as alternative to building new road).

208. See, e.g., Simmans v. Grant, 370 F. Supp. 5, 18 (S.D. Tex. 1974) (mitigation measures must be 
considered in E1S). See generally Note, supra note 87 (arguing that NEPA requires agencies to adopt the 
least adverse alternative).

209. 5 U.S.C. § 706(2) (C), (D) (1976).
210. NLRB v. Hearst Publications, Inc., 322 U.S. Ill, 130 (1944); cf. Train v. Natural Resource 

Defense Council, Inc., 421 U.S. 60, 87 (1975) (EPA’s interpretation of environmental statute given weight).
211. See Leventhal, supra note 129, at 523 (court should be skeptical and insist on justification of agency 

position when nonenvironmental agency downplays environmental consequences of its actions).
212. 435 U.S. at 519, 550; see 42 U.S.C. § 2021(K) (1976) (federal preemption of state laws limited to 

protection against radiation hazard).
213. 435 U.S. at 551.
214. See W. Rodgers, supra note 1, § 7.12 (substantive review under NEPA and complementary 

statute); notes 81-102 supra and accompanying text (substantive review under NEPA).

Vermont Yankee asserts that the question of the need for Consumers 
Power’s nuclear plant is assigned initially to state public utility commissions, 
with the NRC functioning primarily in the area of public health and safety.212 
The Court then states that the obligation to consider alternatives under 
NEPA “has altered slightly the statutory balance”213—a clearly disparaging 
view of NEPA’s unvarnished invitation to conclude there is no need. This is a 
judicial judgment reflecting a deference to the agency choice of burdens and 
sense of significance; it is not a legislative direction that compels the 
conclusion that the “statutory balance” of the Atomic Energy Act of 1954 is 
not much affected by the National Environmental Policy Act of 1970.

There is no more important aspect of NEPA than the obligation to discuss 
the alternatives of no action, of lesser action, and of an action with mitigation. 
Any court-ordered change in the agency course, through substantive review 
whether under NEPA or a complementary statute,214 is utterly dependent 
upon the depth of assessment of these other ways of doing things. Vermont 
Yankee announces no change in the accepted obligation to address real and 
workable alternatives. But the agencies, never enthusiastic about writing self- 
destruct mechanisms into their own proposals, will be quick to detect in the 
decision a softening of the judicial oversight that makes the obligation to 
evaluate the unthinkable a real one.

Conclusion

It is easy enough to overreact to Vermont Yankee. The decision, after all, 
confirms a variety of accepted legal propositions—the procedural dominance 
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of NEPA, congressional authority over agency procedures, the definitions of 
the intervenors’ threshold burden and of the scope of alternatives that must be 
addressed in the impact statement. The decision is out of step, nonetheless, 
with the dominant strains of the close scrutiny doctrine that has become 
synonymous with contemporary judicial review of technological decision
making by the agencies. For this reason, Vermont Yankee is likely to be 
isolated and confined; the banishment of the decision should not be greatly 
mourned.





Substantive and Procedural Discretion in 
Administrative Resolution of 
Science Policy Questions:
Regulating Carcinogens in EPA and OSHA

Thomas O. McGarity*

Congress has in recent years enacted a number of laws designed to 
control and reduce the amount of carcinogenic chemicals in the 
environment. The federal agencies entrusted with the enforcement of 
these laws have struggled over the resolution of technical issues that 
have fostered disagreement within the scientific community. In this 
article the author argues that the agencies should resolve such issues 
on the basis of result-oriented policies contained in their governing 
statutes. In reviewing recent attempts by EPA and OSHA to 
streamline their decisionmaking processes, he concludes that formal 
procedures are inappropriate to resolve these issues and are not 
required by the Administrative Procedures Act, by the agencies' 
organic statutes, or by recent case law.

As the adverse effects of high technology steadily encroach upon the daily 
lives of citizens of the developed nations, agencies and courts increasingly 
have been called upon to resolve scientific questions about which there is 
much uncertainty, and even dispute, within the scientific community.1 Courts 
and agencies approach these questions with some discomfort, because most 
judges and many administrators are trained in the law, not in science.2 This 
difficult interface between science and law is perhaps best represented by the 
attempts of the United States Environmental Protection Agency (EPA) and 
the Occupational Safety and Health Administration (OSHA) to regulate 
human exposure to chemical carcinogens under the Federal Insecticide,

’Associate Professor of Law, The University of Kansas School of Law. B.A. Rice, 1971; J.D., 
University of Texas, 1974. Portions of this article were written while the author was an attorney in the 
Office of the General Counsel, United States Environmental Protection Agency, Washington, D C. The 
opinions expressed herein are my own and not those of the agency, although I hope they may contribute to 
the agency's thinking on this critical problem. The author would like to express his gratitude to Professor 
Sidney A. Shapiro of the University of Kansas School of Law and to William F. Pedersen of the Office of 
the General Counsel, Environmental Protection Agency, for their comments on early drafts of the article.

1. See generally Legal and Scientific Uncertainties of Weather Modification (W Thomas 
ed. 1977); L. Tribe, Channeling Technology Through Law (1972); Bazelon, Coping with 
Technology Through the Legal Process, 62 Cornell L. Rev. 817 (1977); Gelpe & Tarlock, The Uses of 
Scientific Information in Environmental Decisionmaking, 48 S. Cal. L. Rev. 371 (1974); Green, The Risk- 
Benefit Calculus in Safety Determinations, 43 Geo. Wash. L. Rev. 791 (1975); Tribe, Technology 
Assessment and the Fourth Discontinuity: The Limits of Instrumental Rationality, 46 S. Cal. L. Rev. 617 
(1973).

2. See Bazelon, supra note 1, at 824 (awareness of ignorance leads to search for new information: 
erroneous decision not set in concrete).
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Fungicide, and Rodenticide Act (FIFRA)3 and the Occupational Safety and 
Health Act.4 Cancer is, of course, a dreaded disease. But attempts to reduce 
worker and consumer exposure to chemical carcinogens can impose tremen
dous costs on the chemical industry, the agricultural sector, and ultimately 
the consumer.5 Like the uncertainties, the stakes are often huge.

Although the efforts of OSH A and EP A in the first half of the 1970’s have 
been highly controversial,6 the decisions of these agencies have been largely 
upheld by reviewing courts,7 and consumers and workers are undoubtedly 
better off than they would have been in the absence of those efforts. 
Nevertheless, the process of reaching these regulatory decisions has been 
excruciatingly slow. OSHA’s attempt to reduce worker exposure to inorganic 
arsenic began on January 21, 1975,8 and was not finally resolved until April 
26, 1978.9 The cancellation proceedings concerning heptachlor and chlordane 
that EPA initiated on November 18, 197410 terminated on March 24, 1978." 
While such proceedings drag on, workers and consumers continue to be 
exposed to the risks posed by carcinogenic chemicals.

3. 7 U.S.C. §§ 136-136y (1976).
4. 29 U.S.C. § 651-678(1976).
5. See D. Epp et al., Identification and Specification of Inputs for Benefit-Cost Modelling of Pesticide 

Use 18-46 (EPA-60015-77-012, 1977); Enviro Control, Inc., Economic Impact Assessment for Acryloni
trile 5-64 (OSHA Contract No. J-9-F-6-0229, Task 3, Feb. 21, 1978) (copy on file with author) (estimating 
total cost of complying with most stringent option for controlling acrylonitrile at $126 million per year 
with $698 million capital costs). The American Industrial Health Council, an industry group formed in 
response to the OSHA Generic Cancer Regulations, estimates that those regulations will cost industry as 
much as $88 billion overall and increase inflation by up to one percent. [1978] 1 Chem. Reg. Rep. (BNA) 
2020.

6. Criticism of EPA's pesticide decisions has at times been quite harsh. See, e.g., Council for 
Agricultural Science and Technology, The Environmental Protection Agency’s Nine “Principles of 
Carcinogenicity’’ (Rep. No. 54, Jan. 19, 1976), (copy on file at the Georgetown Law Journal) (EPA’s nine 
principles developed as policy basis for banning certain insecticides; these “principles” are unsound and 
ignore much scientific knowledge); Lehneet, Cancer: EPA Uses this Fear-Inspiring Word to Attack 
Important Ag Chemicals, Mich. Farmer, Nov. 20, 1976, at 6; Seventeen Principles about Cancer, or 
Something. Lancet, Mar. 13, 1976, at 571 (warns that Europe’s economic developers will be set back if 
EPA’s ideas adopted); Plant, A Dangerous Definition. Chem. Eng’R News, Oct. 20, 1975, at 4 (chemicals 
that cause benign tumors should not be labeled carcinogenic).

OSHA has also drawn fire for attempting to protect workers from carcinogens. The president of the 
Society of the Plastics Industry has stated that that group’s highest priority is to defeat the OSHA Generic 
Cancer Regulations. [1978] 1 Chem. Reg. Rep. (BNA) 1758.

7. See, e.g., Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998, 1002 (D.C. Cir. 1976)
(heptachlor/chlordane), cert, denied, 431 U.S. 925 (1977); Society of Plastics Indus., Inc. v. OSHA, 509 
F.2d 1301, 1303 (2d Cir.) (vinyl chloride), cert, denied, 421 U.S. 992 (1975); Industrial Union Dep’t, AFL- 
CIO v. Hodgson, 499 F.2d 467, 470 (D C. Cir. 1974) (asbestos). But see American Petroleum Inst. v. 
OSHA, 581 F.2d 493, 510 (5th Cir. 1978) (benzene), cert, granted, 47 U.S.L.W._______ (U.S. Feb. 21,
1979) (Nos 78-911,78-1036).

8. Occupational Safety and Health Administration, Standard for Exposure to Inorganic Arsenic, 40 
Fed. Reg. 3392 (1975) (proposed standards).

9. Occupational Safety and Health Administration, Occupational Exposure to Inorganic Arsenic, 
[1978] 2 Chem. Reg. Rep. (BNA) 223 (final order) (to be codified in 29 C.F.R. § 1910.1018).

10. 39 Fed. Reg. 41,298 (1974) (notice of intent to cancel).
11. 43 Fed. Reg. 12,372 (1978) (final order). Pesticide cancellation hearings on the average probably 

consume more total time for all decisions than any other administrative proceeding. See Study on 
Federal Regulations: Vol. IV, Delay in the Regulatory Process, S. Doc. No. 72, 95th Cong., 
1st Sess. 33 (1977) (average of over 1,000 days from referral for hearing to termination).
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Because both agencies have in the past regulated on a chemical-by
chemical basis, certain scientific issues have become familiar. Indeed, much of 
the time consumed in the more recent proceedings has been devoted to 
litigating issues already resolved in previous proceedings. Additionally, many 
scientific issues that involve conflicting expert opinions are not easily resolved 
within the traditional adjudicatory framework.12 Faced with these problems, 
both agencies have recently proposed innovative regulations designed to 
reduce drastically the time spent in administrative hearings. This article 
explores these recent attempts in EPA and OSHA to streamline the adminis
trative decisionmaking process and examines the available procedural mecha
nisms to determine which are most appropriate for resolving particular 
cancer-related scientific issues. The article further examines the appropriate 
role for courts in reviewing the substance of agency decisions on these 
scientific questions.

12. See Industrial Union Dep't, AFL-CIO v. Hodgson, 499 F.2d 467, 474 (D C. Cir. 1974) (courts and 
agencies must be cognizant of futility of attempting to resolve issues “on the frontiers of scientific 
knowledge”).

13. See Butler, Federal Pesticide Law. in Federal Environmental Law 1232, 1233-34 (E. Dolgin & 
T. Guilbert eds. 1974) (early regulation of pesticides limited to labeling to ensure safe use); Rodgers, The 
Persistent Problem of the Persistent Pesticides: A Lesson in Environmental Law, 70 Colum. L Rev. 567, 
567-69 (1970) (evaluating Mrak Commission report on effects of pesticides on environment; discussing 
inadequacies of protections and remedies available).

It would be unfair to suggest that employers always expose their workers to chemicals before 
determining their toxicological effects. Many employers routinely conduct short-term toxicological tests on 
chemicals they produce in quantity, if for no other reason than to protect themselves from potential tort 
liability. In addition, the United States Department of Agriculture since 1947 has required pesticide 
manufacturers to submit toxicological data prior to registering the pesticide. It is fair to say, however, that 
few employers or USDA bureaucrats concerned themselves with subtle chronic effects such as car
cinogenesis. See Report of the Subcomm on Administrative Practice & Procedure of the 
Senate Comm, on the Judiciary S. Rep. No. 1374, 94th Cong, 1st Sess. (1976); Rodgers, supra, at 570 
(HEW warnings that pesticide hazardous to humans did not bar registration of that pesticide by USDA)

14. See Green, The Resolution of Uncertainty, 12 Nat. Resources J. 182, 184 (1972) (public eager for 
new technology, and adverse environmental impact usually too remote and speculative; immediate benefits 
expected to outweigh speculative potential costs).

15. See The Possible Effects on the American Public of the FDA's Proposed Withdrawal of Saccharin from

I. A Framework for Analyzing Science Policy Issues

The years following World War II witnessed an explosion in the develop
ment of new synthetic organic chemicals. It was not until the late 1960’s, 
however, that society became concerned with the toxicological properties of 
these chemicals.13 Despite the present awareness of this problem, thousands 
of tons of chemicals enter the environment daily, and little is known about 
their long-range effects on humans. Moreover, once a chemical enters the 
marketplace an implicit presumption arises that the manufacturer can market 
the chemical until someone demonstrates that human exposure to the 
chemical is harmful.14 Unfortunately, as the recent national debate on 
saccharin has amply demonstrated, huge uncertainties cloud any attempt to 
demonstrate that a chemical has carcinogenic effects in humans at typical 
human exposure levels.15 Still, both OSHA and EPA occasionally have acted 
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on the basis of woefully inadequate data to reduce human exposure to 
potentially carcinogenic chemicals.

In deciding whether to reduce human exposure to potentially carcinogenic 
chemicals, the agencies have been forced to resolve scientific questions that 
the scientific community itself has been unable to resolve. Due to these factual 
uncertainties, agencies and reviewing courts have recognized that they must 
resolve these questions partially on policy grounds. This article refers to such 
issues as “science policy” questions, because both scientific and policy 
considerations play a role in their resolution.

The article first explores the nature of science policy questions that 
invariably arise in attempts to regulate consumer and worker exposure to 
chemical carcinogens. Although there are several categories of these ques
tions, they share in common the fact that ultimately, policy considerations 
must dominate their resolution; they cannot be reduced to simple “findings of 
fact” even in probabilistic terms. This unique aspect of science policy 
questions has important implications for the roles of courts and agencies in 
the administrative process. After discussing some of these implications, the 
article reviews the recent attempts by EPA and OSHA to streamline their 
decisionmaking processes as a background for a close examination of the 
proper administrative procedures for resolving science policy questions. It 
concludes that formal procedures are generally inappropriate for resolving 
these issues and that generic, rather than case-by-case, resolution is usually 
most appropriate. Although there are some minor suggestions for improve
ment, the recent EPA and OSHA reforms are generally applauded. Finally, 
the article probes the limits of agency discretion in deciding science policy 
issues. It concludes that courts should not demand that agencies resolve these 
issues with a high degree of certainty; rather, the courts should recognize the 
policy-dominated nature of these questions and approve the agency action to 
the extent that the agencies adhere to the appropriate policies. In reviewing an 
agency’s application of policy to science policy questions, the courts should 
recognize that the agency must take a result-oriented approach by looking to 
its governing statute and to other factors to ascertain the results toward which 
it should generally incline its decision.

A. Science Policy Issues That Arise During Attempts to 
Regulate Carcinogens

Not all science policy issues are conceptually alike; the reason for the 
factual uncertainty may differ depending on the particular issue involved. 
Treating all science policy questions alike only confuses the analysis of the 
exercise of agency discretion in deciding such issues. Moreover, agencies have 
different substantive and procedural options available for resolving particular 
science policy questions. The various science policy issues lie on a spectrum 
that ranges from issues of pure scientific fact to issues of pure policy. In the 
middle range are issues that are factually unresolvable for a variety of reasons.

the Market: Hearings Before the Subcomm, on Health & the Environment of the House Comm, on Interstate 
& Foreign Commerce, 95th Cong., 1st Sess. (1977) (oversight hearing on proposed saccharin ban) 
[hereinafter cited as Saccharin Hearings],
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After examining each of these types of science policy problems, the article 
suggests a theoretical framework for categorizing science policy questions in 
this area.16

TRANS-SCIENTIFIC ISSUES

Many highly technical questions that are cast in scientific terms cannot for 
various practical or moral reasons be answered by science. Alvin Weinberg, a 
prominent scientist, has coined the term “trans-scientific” to describe this 
kind of issue.17 A perfect example of a trans-scientific issue is the extrapola
tion of carcinogenic effects at high-dose levels to low-dose levels.18 In these 
cases, scientists can phrase the question in scientific terms and can even agree 
upon an experiment that could resolve it. For instance, to demonstrate with 
ninety-five percent confidence that the carcinogenic response rate is less than

16. The following discussion draws on the work of Weinberg and Gelpe & Tarlock. Gelpe & Tarlock, 
supra note 1; Weinberg, Science and Trans-Science, 10 Minerva 209 (1972). Weinberg’s isolation of the 
trans-scientific public policy problem is an enormous contribution to the understanding of how 
decisionmakers should decide important public policy questions involving scientific issues. This article 
attempts to extend this valuable concept by focusing on the decisional referents that should guide 
decisionmakers in resolving trans-scientific questions. Weinberg explains how to identify trans-scientific 
questions and states who should decide them. This article attempts to explore how they should be decided 
both procedurally and substantively.

Gelpe & Tarlock have also provided a valuable service in categorizing the kinds of information that are 
often present in environmental disputes and in suggesting ways to allocate the burden of producing such 
scientific information. Gelpe & Tarlock, supra, at 421-25. Nevertheless, they do not analyze how a 
decisionmaker should resolve a question about which scientific information is not reasonably available or a 
question with respect to which experts disagree. With regard to these questions, Gelpe & Tarlock have only 
the following to say:

Information ... in which the dimensions or perhaps even the existence of a risk cannot be 
proven scientifically, must still be considered in the risk-benefit analysis. The decisionmaker 
must take on the difficult task of drawing a line between the valid refusal to consider spurious 
claims of risk and the invalid refusal to consider real risks that are of low probability or 
impossible to prove. The need to insure a margin of safety in decisionmaking suggests that 
close cases, however, should be resolved in favor of consideration of the risk and minimization 
of it.

Id. at 425-26.
17. Weinberg, supra note 16, at 209 In Weinberg’s words:

Many of the issues which arise in the course of the interaction between science or technology 
and society . . . hang on the answers to questions which can be asked of science and yet which 
cannot be answered by science. I propose the term trans-scientific for these questions since, 
though they are, epistemologically speaking, questions of fact and can be stated in the 
language of science, they are unanswerable by science; they transcend science.

Id. (emphasis in original).
18. See Weinberg, supra note 16, at 210. Weinberg cites this issue in the context of radiation toxicity as 

an example of a true trans-scientific question. Id.
Another trans-scientific question arises when drugs must be tested on humans for efficacy by the Food 

and Drug Administration. See Edison Pharmaceutical Co. v. FDA, 513 F.2d 1063, 1072 (D.C. Cir. 1975) 
(hearing required to determine if experiments needed to gather data supporting new drug application were 
“humanly possible”). 
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one in a million,19 an experimenter need only feed three million animals at the 
human exposure rate and compare the response with three million control 
animals that have been raised under identical conditions but with no exposure 
to the chemical.20 As a practical matter, however, scientists cannot conduct 
this “mega-mouse” experiment21 because it would require feeding and caring 
for six million rodents for eighteen to twenty-four months. Scientists therefore 
test significantly fewer animals at much higher dosage rates. Thus, the only 
data available to regulators are from experiments in which laboratory animals 
have been fed high doses of a chemical. The agency can never be certain 
whether a chemical that causes cancer at high doses will cause cancer at the 
lower doses to which humans are typically exposed.22

19. For a ubiquitous chemical to which virtually all 200 million Americans are exposed, however, even 
one in a million (200 cancers) might be too high a response rate to justify marketing the chemical.

20. Schneiderman, Mantel & Brown, From Mouse to Man—Or How to Get from the Laboratory to Park 
Avenue and 59th Street, 246 Annals of the N.Y. Acad, of Set. 237, 241 (1975). Even if such an 
experiment were practical, it may be undesirable to have too large a sample size because of an increased 
likelihood of a positive response caused by something other than the tested agent. Mantel & Bryan, 
"Safety” Testing of Carcinogenic Agents, 27 J. Nat’l Cancer Inst. 455, 458 (1961).

21. Schneiderman, Mantel & Brown, supra note 20, at 241.
22. See notes 25 & 26 infra and accompanying text.
23. Weinberg correctly maintains that "the scientist cannot provide definite answers to trans-scientific 

questions any more than can the lawyer, the politician or a member of the lay public . . . .” Weinberg, 
supra note 16, at 220. Scientists, however, have a very important role to play in clarifying "where science 
ends and trans-science begins.” Id.

24. See Korn, Law, Fact, and Science in the Courts, 66 Colum. L. Rev. 1080, 1090-91 (1966) (scientific 
facts often not completely responsive to legal issues because of policy considerations); Weinberg, supra note 
16, at 216 (in trans-scientific questions, opinions, not facts, are at issue).

25. On the “no-effect” level issue the scientific community is adamantly split. See, e.g., The Saccharin 
Ban: Risks vs. Benefits (American Enterprise Institute Roundtable 1977); Guest Editorials, 2 Preventive 
Medicine 123-170 (1973); Saccharin Hearings, supra note 15, at 1 (opening statement of Hon. Paul G. 
Rogers, Chairman). The focal point of this almost unseemly debate is the Delaney Amendment to the 
Federal Food, Drug and Cosmetic Act, which provides that no food or color additive may be approved for 
use by the Food and Drug Administration if it has been found to induce cancer in laboratory animals in 
adequately conducted tests. 21 U.S.C. §§ 348(c)(3)(A), 376(b)(5)(B) (1976). Compare Turner, The Delaney 
Anticancer Clause: A Model Environmental Protection Law, 24 Vand. L. Rev. 889 (1971) (Delaney clause 
provides vehicle for proper balancing of administrative discretion and scientific independence with public 
protection) with Blank, The Delaney Clause: Technical Naivete and Scientific Advocacy in the Formulation 
of Public Health Policies, 62 Calif. L. Rev. 1084, 1111 (1974) (Delaney clause out of step with related 
provisions of FDCA, as well as with accepted scientific principles).

26. A respectable argument can be made for the existence of “no-effect" levels for carcinogens. Negative 
tests conducted with one or two hundred animals at low exposure levels, the argument goes, demonstrate

Regulators cannot, however, postpone decisions involving trans-scientific 
issues while awaiting definitive data from the scientific community; by 
definition, scientific experimentation is incapable of resolving trans-scientific 
issues.23 Moreover, although most trans-scientific issues appear to be ques
tions of fact, rather than questions of law or policy, a regulator clearly cannot 
reduce them to findings of fact in the traditional sense of that term.24 Correct 
answers to these questions may exist as a philosophical matter, but the 
“truth” is ultimately unascertainable in either the scientific or the legal 
forum. Thus, a regulator who is given the responsibility for establishing a safe 
level for human exposure to a carcinogen has been given an impossible task if 
this entails establishing a threshold “no-effect” level.25 The regulator cannot 
find as a factual matter whether a threshold “no-effect” level exists.26 Nor can 
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he establish an “acceptable” exposure to a carcinogen, because he cannot 
determine the shape of the dose-response curve at low-dosage rates.27

that there is a “no-effect" level below which exposure to a chemical will have no carcinogenic effects. 
Feeding an animal very high doses of a chemical simply overloads the animal’s natural defense mechanisms 
or triggers some physiological process that is qualitatively different from the animal's response to low doses 
of the substance. See Blank, supra note 25, at 1099-1108 (author determines probable influence of 
concentration of carcinogen on response of organism in which it produces its effects); Comment, 
Implementing the Anticancer Clauses of the Food, Drug and Cosmetic Act. 44 U. Chi. L. Rev. 817, 826-27 
(1977) (Delaney clause ban applies when it is unknown how agent causes cancer; when such mechanism is 
known, such as when only very high doses cause cancer and low doses do not, ban should not apply to low 
doses). If this is true, the argument continues, the manufacture or distribution of a chemical need only be 
regulated to the extent that human exposure greater than the no-effect level will result.

Although this may be true in theory, scientists have thus far been unable to agree on any threshold 
dosage level for a particular chemical. EPA and OSHA have therefore rejected chemical manufacturers’ 
assertions that human exposure to their chemicals is below the hypothetical thresholds. In re Velsicol 
Chem. Corp., Decision of the Administrator on the Suspension of Heptachlor/Chlordane, 41 Fed. Reg. 
7552, 7575 (1976) (rejecting threshold limit on heptachlor/chlordane; no evidence that there is minimum 
dosage below which a known carcinogen has no carcinogenic effect); In re Shell Chem. Co., Opinion of the 
Administrator, EPA, on the Suspension of Aldrin/Dieldrin, 39 Fed. Reg. 37,246, 37,267 (1974) (rejecting 
threshold limit on aldrin/dieldnn; no uniform model explaining relationship between dose and cancerous 
response); Occupational Safety and Health Administration, Standard for Exposure to Vinyl Chloride, 39 
Fed. Reg. 35,890, 35,892 (1974) (rejecting threshold limit on vinyl chloride; cannot assume no cancerous 
effect below threshold level advanced by industry). In taking this position both agencies can find support in 
statements by eminent expert scientific bodies. See, e.g., Report of the Secretary’s Commission on 
Pesticides and Their Relationship to Environmental Health, Dep’t of Health, Education 
and Welfare 466-67 (1969) (impossible to meaningfully extrapolate to man from “no-effect" levels in 
animal studies) [hereinafter cited as Mrak Report]; Ad Hoc Comm, on the Evaluation of Low Levels of 
Environmental Chemical Carcinogens, Evaluation of Environmental Carcinogens: Report to the Surgeon 
General, reprinted in Hearings on Chemicals and the Future of Man before the Subcomm, on Executive 
Reorganization and Government Research of the Senate Committee on Government Operations, 92d Cong., 
1st Sess. 180, 183 (1971) (no level of exposure to carcinogen, however low, can be established to be a "safe 
level” for man) [hereinafter cited as Ad Hoc Committee Report]; Joint Food and Agricultural 
Organization/World Health Organization Expert Committee on Food Additives, Evaluation of the 
Carcinogenic Hazards of Food Additives 6 (World Health Organization Technical Report Series No. 220, 
1961) (experimental testing of animals cannot provide irrefutable proof of safety or carcinogenicity of a 
substance in humans) [hereinafter cited as WHO Technical Report]; National Academy of Sciences, Pest 
Control: An Assessment of Present and Alternative Technologies, Contemporary Pest Control Practices 
and Prospects: Report of the Executive Committee 83 (1975) (no evidence or general theory of 
carcinogenesis requiring existence of thresholds; even if threshold postulated, no basis for determining dose 
at which it would occur) [hereinafter cited as NAS, Pest Control], Still, it is possible, if not provable, that 
both agencies have unnecessarily limited exposure to chemicals.

27. A dose response curve shows the relationship between different exposure levels and the risk of 
cancer associated with those exposure levels. For the same reason that scientists cannot determine whether 
thresholds exist for certain chemicals, they cannot determine the shape of the dose-response curve for a 
chemical at low doses: The experiment to determine that question would require millions of animals. 
Several extrapolation models are currently vying for regulatory attention. Compare Mantel, Bohidar, 
Brown, Ciminera & Tukey, An Improved 'Mantel-Bryan' Procedure for 'Safety’ Testing of Carcinogens, 35 
Cancer Research 865 (1975) (improved method accounts for spontaneous tumor rates, combines data at 
several dose levels, and data from various experiments; remains conservative approach) with Crump, Hoel, 
Langley & Peto, Fundamental Carcinogenic Processes and their Implications of Low Dose Risk Assessment, 
36 Cancer Research 2973 (1976) (need to know if carcinogenesis due to particular carcinogen 
independent of other modes of carcinogenesis; if so. low-dose responses will be subject to error) and 
Cornfield, Carcinogenic Risk Assessment, 198 Sei. 693 (1977) (dose-response curve deduced from 
simplified model in which toxic substance is activated and deactivated in separate and simultaneous 
reaction). See generally Schneiderman, Mantel & Brown, supra note 20, at 237, 238 (describes four most 
common models). All of the models fit the data well in the experimental dose range, but they diverge, often 
by several orders of magnitude, in the unexplored range that approximates human exposure. See Food and 
Drug Administration Advisory Committee on Protocols for Safety Evaluation, Panel on Carcinogenesis
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Therefore, a regulator must make a subjective, or policy-dominated decision. 
Moreover, the very nature of such trans-scientific issues deprives a regulator 
of any legitimate excuse for delaying a decision on these issues.

DECISIONMAKING BASED ON INSUFFICIENT SCIENTIFIC DATA

Regulators frequently must decide scientific questions when data sufficient 
to reach a scientifically adequate decision do not exist. This situation differs 
from the trans-scientific problem* 28 because theoretically the scientific com
munity could resolve the issue with whatever accuracy the regulator desires 
given sufficient time and resources.29 Thus, a regulator may be tempted to 
delay deciding a question until scientists develop more data, a solution that 
invariably receives the enthusiastic endorsement of the scientists who are 
performing experiments in the field. On the other hand, a regulator’s delay in 
deciding whether to reduce human exposure to a potentially carcinogenic 
substance also prolongs public exposure to the chemical until a final decision 
is made.30 Therefore, as in the case of trans-scientific questions, regulators 
occasionally will have to decide questions on the basis of incomplete 
information even though these questions are, in theory, scientifically resolva
ble.

Report on Cancer Testing in the Safety Evaluation of Food Additives and Pesticides, 20 TOXICOLOGY & 
Applied Pharmacology 419, 432-33 (1971) (downward extrapolations introduce uncertainties) [herein
after cited as FDA Cancer Testing Report], Schneiderman, Mantel & Brown, supra, at 240-41 (same). It is 
therefore impossible to choose among the models based solely on the experimental data available to the 
regulator.

28. In some cases, however, the distinction between the two types of problems becomes less clearly 
defined. For example, when existing data is entirely insufficient and when the cost of producing more data 
is extremely high, the problem closely resembles a trans-scientific question, because the data effectively is 
not available.

29. Gelpe & Tarlock postulate four different states that may exist when scientific information is sought 
about an ecological system: “First, the information sought may be both available and definite. Second, the 
information may be available but inherently indefinite or uncertain. Third, the information may not be 
available but still be obtainable, at least theoretically. Fourth, the information may be unavailable and 
unobtainable.” Gelpe & Tarlock, supra note 1, at 392. The kind of issue discussed here would probably fall 
within Gelpe & Tarlock’s third category.

30. In Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584 (D.C. Cir. 1971), the D.C. 
Circuit held that the Secretary of Agriculture had abused his discretion in failing to issue a notice of intent 
to cancel DDT. Id. at 595. Writing for the court, Judge Bazelon noted that “[i]f [cancellation] hearings are 
held only after the Secretary is convinced beyond a doubt that cancellation is necessary, then they will be 
held too seldom and too late in the process to serve either of [FIFRA’s] functions effectively.” Id. In 
another context, Judge Bazelon has made the more general statement that ”[p]ostponing a decision may 
sometimes provide the opportunity to reduce uncertainty. But a decision not to decide, or to delay 
deciding, is still a decision. . . . [W]e always pay a price for the luxury of greater certainty.” Bazelon, 
supra note 1, at 820-21 (footnotes omitted).

31. The assumption here is that the chemical subject to regulation is already on the market. If it were not 
already on the market, the costs in this disucssion would become the benefits and the benefits would 
become the costs.

When pressed to decide such an issue, a regulator should weigh the costs 
and benefits of delaying a decision until the research required to resolve the 
issue can be completed.31 Only if the costs of delay outweigh the benefits 
should he make the decision solely on the basis of existing information. 
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Unfortunately, in determining these costs and benefits, the regulator encoun
ters new uncertainties.

For example, the most important element in the cost of delay is the 
potential effect on health prior to completion of an experiment that will 
provide data sufficient to support a final decision.32 Ironically, the agency 
cannot accurately compute this cost because such a computation requires a 
resolution of the very uncertainties—the health effects—that the experiment 
is designed to resolve. Another cost element the agency cannot accurately 
compute is the risk that the experiment will fail to reduce uncertainty.33 On 
the benefit side of the equation, the major element is the economic benefit of 
the chemical to society.34 Another important benefit—the value of the 
information to the decisionmaking process—measures the value of the 
incremental reduction in uncertainty likely to result from the experiment. The 
agency will, of course, have difficulty quantifying this benefit, but it clearly 
has some value to all of the parties involved and to society at large.

32. See Occupational Safety and Health Administration, Standard for Exposure to Vinyl Chloride, 39 
Fed. Reg. 35,890, 35,892 (1975) (rule codified in 29 C.F.R. § 1910.939 (1975)) (decision on restricting 
exposure to vinyl chloride could not await indisputable determination of hazard level because human lives 
at stake).

33. To approximate this cost would probably require multiplying the probability that the experiments 
will fail by the cost of performing the experiment.

34. Although economists could probably arrive at a more sophisticated analysis of this benefit, its major 
elements include the present value of the expected profits to the manufacturer during the experiment's 
pendency plus the additional costs to the chemical’s users of alternative chemicals, if such alternatives 
exist.

35. Irreversibility of effect (or irreparability) is, of course, one of the primary factors a court considers in 
determining whether to issue a preliminary injunction. 11 C. Wright & A. Mil ler, Federal Practice 
and Procedure § 2948, at 431 n.23 (1973).

36. On this point it is possible to distinguish EPA’s pesticides regulation from OSHA’s workplace 
regulation. Suspending use of a product during the time it takes to compile further information is more 
easily reversed than forcing an employer to install the equipment necessary to reduce employee exposure. 
The effects of an OSHA rule might, however, be more easily reversed if the rule provided only for the use of 
individual respirators during the time necessary to run the experiment rather than for structural changes in 
the workplace.

Although the choice between quick decision and delay for experimentation 
is itself filled with uncertainty, four general criteria are available to guide a 
regulator’s discretion. First, the extent of existing knowledge about the 
chemical is very important in assessing the risk to humans during the time it 
would take to gather further information and in assessing the value of such 
information. If scientists already know a great deal about the risks a chemical 
poses to humans, they can more easily predict its health effects. Moreover, if 
the knowledge base about a chemical is already substantial, the value of an 
additional piece of information is likely to be low.

Second, the reversibility of the harms that can flow from an erroneous 
decision should guide the agency in striking the balance.35 For instance, if the 
impact on industry of reducing human exposure to a substance pending 
completion of further research is simply reduced production, the regulator 
should be less hesitant to reduce exposure than if reduction of exposure for 
that time period would require large capital expenditures for alternative 
facilities.36 Similarly, if the health effects attributable to a chemical during the 
delay period are likely to be reversible, the regulator should be more reluctant 
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to reduce exposure than if the health effects are likely to be irreversible, as in 
the case of chemical carcinogenesis.

A third consideration is the time it will take to perform the additional 
research. The knowledge that a new chemical is a potent carcinogen is of little 
value to a decisionmaker if it comes two generations after the chemical has 
been introduced into the food supply. In that case, a cautious decisionmaker 
might justifiably demand reduced exposure to a chemical.

Finally, the regulator must recognize that to the extent that the costs and 
benefits of delay are uncertain, the decision whether to decide must be policy- 
dominated. Thus, perhaps the most important consideration is the policy 
guidance available to the agency in its organic statute and other policy 
referents.

In the pesticides arena additional research is almost always desirable to 
determine the amount of human exposure to a given pesticide. For example, 
on July 19, 1973 the EPA Administrator issued a notice of intent to hold a 
hearing on all registered uses of 2,4,5-T, a notorious herbicide used in 
Vietnam that contains an extremely toxic contaminant called TCDD, or 
dioxin.37 EPA then delayed the hearing until April 1974, to permit the agency 
to complete a monitoring program to determine whether TCDD was present 
in 2,4,5-T and the extent to which dioxin accumulated in the human food 
supply.38 The monitoring study floundered, however, because the scientists 
involved could not agree on an appropriate analytical method.39 Finally, on 
June 24, 1974 the EPA’s Acting Administrator postponed the hearing 
pending completion of the monitoring efforts, which he estimated could take 
an additional two years.40 Although the Acting Administrator knew that 
2,4,5-T might contain TCDD, which is highly toxic, he did not know whether 
TCDD residues were accumulating in human food sources.41 If they were not, 
2,4,5-T would pose no risk to humans; if they were present at relatively high 
levels, the risk could be quite high. Without engaging in any sort of balancing 
process, the Acting Administrator simply decided that it would be useless to 
hold a hearing to examine the effects of 2,4,5-T without any information on 
human exposure.42

37. 38 Fed. Reg. 19,859-60(1973).
38. Id.
39. See 39 Fed. Reg. 24,050 (1974) (citing FIFRA Docket No. 295 (Mar. 31, 1974)).
40. 39 Fed. Reg. 2403 (1974).
41. Id.
42. Id. The Acting Administrator ruled: “Under the circumstances, it does not seem appropriate to 

continue administrative proceedings when the evidence which would largely determine the outcome of 
those proceedings remains scientifically unavailable.” Id.

Examined from the perspective of the four criteria suggested above, this 
decision is supportable, but not compelled. The complete absence of data on 
human exposure to TCDD argued in favor of delaying the decision whether 
to restrict production of the chemical. The agency could know very little 
about the health effects of continued exposure to 2,4,5-T while it monitored 
the chemical, without the very information that those efforts would produce. 
Moreover, additional data on exposure could be highly valuable to the 
ultimate decision. On the other hand, although the impact on the industry of 
cancellation or suspension of use was easily reversible—Dow Chemical 
Corporation, the major producer of 2,4,5-T, would not be greatly harmed 
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during the two-year monitoring period—the effect of TCDD on exposed 
humans, if present in the food supply and if carcinogenic, would probably be 
irreversible. Furthermore, the Acting Administrator’s two-year estimate 
proved to be optimistic; the program is still not completed and exposure to the 
potential carcinogen has continued for a considerably longer period than 
originally anticipated. The additional years of exposure, if known at the time 
of decision, might have affected the Acting Administrator’s decision to delay 
the hearing.

The Acting Administrator’s decision is also difficult to justify on policy 
grounds. FIFRA indicates a policy preference in favor of reducing exposure 
to potentially carcinogenic pesticides.43 Moreover, there might have been 
political opposition to allowing continued use in the United States of a 
herbicide the Army had been forced to stop using in Vietnam.44

43. See notes 276-96 infra and accompanying text.
44. It is unclear whether the Acting Administrator anticipated the political implications of his decision 

not to decide. His action did, however, precipitate a sharp outcry among environmentalists and their 
friends in Congress. See [1974] 5 Envir. Rep. (BNA) 516 (Current Developments) (objection of Senator 
Tunney to agency’s disregard of in-house expertise in decision regarding 2,4,5-T).

45. See notes 326-29 infra and accompanying text.
46. 581 F.2d 493 (5th Cir. 1978), cert, granted. 47 U.S.L.W_____ (Feb. 21, 1979) (No. 78-911).
47. 43 Fed. Reg. 5918-70 (1978) (to be codified in 29 C.F.R. § 1910.1028).
48. 581 F.2d at 505.
49. Id. at 503-05; see 43 Fed. Reg. 5918, 5948 (1978).
50. 581 F.2d at 507.
51. Id. at 508.

The most probable rationale for the Acting Administrator’s action was his 
fear of being reversed on appeal. Given the lack of evidence, he may have 
decided that a court would not sustain a cancellation or suspension under a 
“substantial evidence” standard of review.45 The Fifth Circuit’s opinion in 
American Petroleum Institute v. OSHA*6 indicates that the Acting Adminis
trator’s fear would have been well-founded. In that case, petitioners chal
lenged OSHA’s requirement that, with minor exceptions, dermal exposure to 
airborne concentration of benzene be reduced to zero.47 OSHA conceded that 
it was uncertain whether benzene could be absorbed through the skin; the 
scientific evidence on this issue was conflicting.48 Because workers risked 
contracting leukemia if benzene were thus absorbed, and because preventing 
dermal exposure was feasible in most instances, the agency found as a policy 
matter that the risk to workers resulting from any dermal exposure to benzene 
was unacceptable.49

The court of appeals agreed that in the absence of an opportunity to 
acquire further information on the question of skin absorption OSHA would 
be justified in concluding from the evidence that dermal contact with benzene 
poses a cancer risk.50 The court pointed, however, to a rather simple and 
effective test, using radioactive benzene, that would definitively determine the 
extent of absorption. The court concluded that “[w]hen such factual informa
tion is so readily available, [the Occupational Safety and Health Act] requires 
OSHA to acquire that information before promulgating regulations which 
would require an established industry to change long-followed work processes 
that are not demonstrably unsafe.”51 The court did not attempt to determine 
the human health costs attributable to status quo exposure to benzene during 
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the time necessary to run the additional absorption tests, but it was apparently 
of the opinion that the tests could be run in such a short period of time that 
the added health risks were insignificant.52 The propriety of this brand of 
judicial review will be discussed in the second half of this article;53 for now, it 
is sufficient to observe that the threat of judicial review may interject 
irrelevant considerations into the agency’s balancing process.

52. Id. at 507. The court also relied heavily on a specific requirement in the Occupational Safety and 
Health Act that OSHA base its toxic substances standards upon “the latest available scientific data in the 
field.” Id. (citing 29 U.S.C. § 655(b)(5) (1976)). The fact that the proposed experiments were not “available 
scientific data” did not trouble the court.

53. See notes 405-25 infra and accompanying text.
54. In re Velsicol Chem. Corp., FIFRA Docket No. 384, Statement of William H. Butler, at 5 (“[T]here 

are very wide levels of disagreements as to both the means by which hepatic neoplasia is diagnosed in the 
mouse and the relevance of this to carcinogenicity testing.”); see Takayama, Variations of Histological 
Diagnoses of Mouse Liver Tumors by Pathologists, in Mouse Hepatic Neoplasia, app. I (Butler & 
Newberne eds. 1975). In this fascinating study 43 instances of both spontaneous and induced liver 
neoplasms were distributed to 15 experimental pathologists in Japan for histological diagnosis. Takayama 
summarizes the diagnosis in a table that wholly supports his remarkable conclusion that “[o]ut of a total of 
43 cases, identical diagnosis was returned by all the pathologists in five cases, and their diagnosis varied 
with all the others."

55. For example, further experimentation with mouse liver tumors may resolve the dispute over whether 
observed metastasis and invasion are necessary to a proper cancer diagnosis. The EPA case involving the 
heptachlor/chlordane suspension turned on the Administrator’s resolution of this dispute. In re Velsicol 
Chem. Corp., 41 Fed. Reg. 7552, 7576 (1976); see FDA Cancer Testing Report, supra note 27, at 420 
(occurrence of metastasis is unequivocal proof of malignancy; absence of metastasis in tumor does not rule 
out diagnosis of malignancy)

56. The difference in outlook among pathologists may in fact reflect a difference in views on the merits 
of regulating chemicals. The pathologist who consistently fails to diagnose lesions as cancers possibly is 
demonstrating a reluctance to be responsible for the regulatory consequenses. The converse, however, is 
not true. A "liberal" pathologist who diagnoses many lesions carcinomas does not necessarily evidence a 
bias against chemicals. Because most pathologists diagnose tumors without knowing whether they come 
from test or control animals, a liberal interpretation of lesions would not necessarily redound to the 
detriment of the chemical, because the “liberal" pathologist may well see more carcinomas in control 
animals than in test animals.

VARYING SCIENTIFIC INTERPRETATIONS

Even though adequate information may be available concerning a particu
lar scientific issue, scientists may differ in their interpretations of those data. 
For example, even when adequate bioassays for a chemical are available, 
pathologists often disagree in their diagnoses of the lesions they observe under 
their microscopes.54 To a limited extent, this difference of opinion may be 
remedied through further research comparing the lesions produced by the 
chemical in question with the lesions produced by accepted chemical 
carcinogens.55 To a much greater extent the differences in diagnoses appear to 
reflect differences in outlook: some scientists are more inclined to diagnose 
lesions as cancers than others. Although each pathologist may explain in 
detail the reasons for each of his diagnoses, invariably the explanations are 
incomprehensible to a lay decisionmaker.56

Differences in interpretation also arise over epidemiological studies. Be
cause retrospective epidemiological data often lie on the borderline of 
statistical significance, how a scientist interprets particular findings often 
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depends on subjective considerations. Moreover, the fact that the results of a 
retrospective study depend entirely on how the initial test and control cohorts 
are selected means that this highly subjective partition is also subject to 
dispute among highly qualified scientists.57 Indeed, epidemiologists occa
sionally accuse one another of result-oriented research.58

Finally, disagreements over the adequacy of test methodologies can give 
rise to differences in interpretation of the results of a given experiment.59 For 
example, scientists can debate how to apply results from animal tests using an 
ingestion exposure method to human exposure by inhalation.60 Disputes can 
develop over the appropriate number of test and control animals to use in a 
study. Indeed, even seemingly minor matters such as whether animals born in 
the same litter should be segregated have erupted into full-scale scientific 
warfare.61

At stake in all of these disputes is a nebulous concept occasionally referred 
to as “scientific judgment.” Scientists can objectively explain their interpreta
tions of some kinds of data only to a point; past that point subjective 
considerations weigh heavily in their conclusions. These subjective considera
tions generally are not what lawyers label policy considerations. Although

57. In performing epidemiological studies scientists select a group (“cohort”) of humans, normally 
workers, that have received heavy exposure to a chemical for a number of years. They then compare the 
number of cancers in that group with the number of cancers in a similar group that has had little or no 
exposure to the chemical. If the exposed group suffers from significantly more cancers than the unexposed 
group, the scientists can conclude that exposure to the chemical is associated with the formation of cancers. 
See Davies, Edmundson & Craybill, Pesticides and their Contribution to Chemical Epidemiology in The 
Epidemiology of DDT (J. Davies & W. Edmundson eds. 1972) (chemical epidemiology study contrasts 
high- and low-exposure groups to suspected carcinogens). See generally J. Paul, Clinical Epidemiolo
gy 253-71 (rev. ed. 1966); Higginson, Present Trends in Cancer Epidemiology, 8 Canadian Cancer 
Conf. 40 (1969).

58. The dispute over the National Institutes for Occupational Safety and Health (NIOSH) epidemiologi
cal study of beryllium is typical. In OSHA's beryllium standard-setting proceeding, industry witnesses 
accused NIOSH scientists of “jiggling" the data in an epidemiological study in order to reach a positive 
result. See Letter, 198 Sci. 898 (1977). NIOSH scientists responded in kind. Letter, 201 Sei. 298 (1978).

59. See Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 395-98 (D.C. Cir. 1973) (EPA test of 
single dry-process cement plant inadequate basis to determine achievability of other dry-process plants), 
cert, denied. 417 U.S. 921 (1974); Chrysler Corp. v. Department of Transp., 472 F.2d 659, 675-78 (6th Cir. 
1972) (agency use of dummy with inflexible neck in promulgating safety standards of airbags creates 
inconsistent and unreliable results). See also Comment, supra note 26, at 828-29 (because induction of 
cancer following exposure to chemical carcinogen poorly understood, results from any given methodology 
may be misleading; test methodologies provoke prolonged disputes). For general discussions of car
cinogenicity testing in laboratory animals see 2 Panel on Carcinogenicity of the Cancer Research 
Commission of the International Union Against Cancer, Carcinogenicity Testing 11-18 (I. 
Berenblum ed. 1969) [hereinafter cited as CRC Panel On Carcinogenicity]; National Cancer 
Advisory Board Subcommittee on Environmental Carcinogens, General Criteria for 
Assessing the Evidence of Carcinogenicity of Chemical Substances (1976) [hereinafter cited as 
Shubik Commi itee Report]; National Academy of Sciences—National Research Council, Evaluating 
the Safety of Food Chemicals 35-48 (1970) [hereinafter cited as NAS, Food Chemicals]; National Academy 
of Sciences—National Research Council, Problems in the Evaluation of Carcinogenic Hazard from the Use 
of Food Additives (1959) [hereinafter cited as NAS, Problems]; WHO Technical Report, supra note 26. at 
6-19.

60. See Reserve Mining Co. v. EPA, 514 F.2d 492, 515-16 (8th Cir. 1975) (en banc) (animal study of 
ingestion of fibers provided conflicting results).

61. See Mrak Report, supra note 26, at 484-86 (dissenting opinion of Mr. Carrol Weil) (proper 
sampling unit must be cognizant of different litters, not merely number of animals in given sex strain 
group).
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scientists are not immune from public policy preferences when they advise 
policymakers, scientific judgment has more to do with scientists’ views, 
arising out of long years of study, on how things operate in the physical world 
with which they are familiar. As a result different scientists interpret the same 
data differently. The lay decisionmaker, having no scientific judgment of his 
own, is therefore unguided in determining which of the conflicting scientific 
judgments is the best. He can simply rely on the scientific judgment of the 
scientist held most highly in esteem in the scientific community, but this is 
difficult when scientists of apparently equal esteem reach opposite conclu
sions. Moreover, focusing merely on the competence of the scientist does not 
aid the decisionmaker in separating a scientist’s “policy” biases from his 
scientific judgment. The most esteemed scientists may be the most politically 
opinionated.62

The most effective way for a lay decisionmaker to avail himself of scientific 
judgment, while at the same time filtering out scientists’ public policy 
judgments, is to ask the scientists precise questions.63 The decisionmaker 
should narrowly limit his questions to those issues requiring scientific

62. See Handler, A Rebuttal: The Need for a Sufficient Scientific Base for Government Regulation. 43 
Geo. Wash. L. Rev. 809 (1975) (DDT ban based on political, not scientific data); von Hippie & Primack, 
Public Interest Science, 177 Set. 1166, 1168 (1972) (FDA advisory committee adapted its advice on 
cyclamates to political needs of executive branch); Winder, The Scientists’ Role in Citizen Environmental 
Advocacy, in Scientists in the Legal System: Tolerated Meddlers or Essential Contributors 
118 (W. Thomas ed. 1974) (environmental issues go beyond proficiency of science).

63. In the EPA heptachlor/chlordane cancellation proceeding, for example, the administrative law 
judge was not careful enough in phrasing his questions. In requesting the National Academy of Sciences for 
an opinion on several issues of “scientific fact,” the judge posed the following question:

Whether, on the basis of a histopathological diagnosis of each liver and lung slide from treated 
and control mice and each tissue slide from the treated and control rats, and on the basis of 
the protocols of the pertinent bioassays . . . chlordane or heptachlor or their metabolites pose 
a carcinogenic risk to, or are carcinogens in, the mouse or rat, or both, in each of these 
bioassays?

Pesticide Information Review and Evaluation Committee, National Academy of Sciences—National 
Research Council, An Evaluation of the Carcinogenicity of Chlordane and Heptachlor 2-3 (1977). The 
judge was really asking the scientists two questions: (1) How do you diagnose each of the slides; and (2) Do 
your diagnoses reveal a statistically significant increase in carcinomas? The first question calls for the 
exercise of scientific judgment and was properly addressed to the scientific body. The second question of 
the statistical significance, or certainty, required to support a regulatory action is not a scientific question 
and is not properly addressed solely to scientists, regardless of their prestige. The judge also referred several 
other inappropriate questions to the NAS, one of which the NAS refused to answer. The judge asked the 
NAS “whether chlordane or heptachlor or their metabolites pose a carcinogenic hazard or risk to man.” 
Id. at 3. The NAS recognized that this was not a purely scientific question:

[AJfter much consideration the committee reevaluated the appropriateness of extrapolating 
animal data to humans. While this practice is used widely and other Academy committees 
have found it acceptable, this committee noted that it involves many assumptions and 
judgments and is not strictly scientific. Since the committee was charged with defining 
matters of scientific fact, it considered carefully what is known and what is assumed or 
extrapolated and its report tries to distinguish among these. There are few facts in the field of 
environmental exposure and human cancer and where facts are not available actions may 
have to be based on societal or political considerations.

Id. at 5. 
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expertise, and should not demand that the scientists exercise policy judgment. 
To do this the administrator must have a firm grasp of which issues actually 
involve scientific judgment. Situations occasionally arise, however, when even 
after distilling out the pure scientific judgment question, eminent scientists 
still disagree over how to interpret the data, and the regulator’s resolution of 
the issue once again must be policy-dominated. If he simply cannot resolve 
the issue on its scientific merits, he must do so on the basis of other decisional 
referents.

disagreement over inferences

Scientists often agree upon a single interpretation for existing data, but 
disagree over the proper inferences to draw from that interpretation.64 
Scientists, like lawyers, draw inferences about unobserved events from 
observed data.65 For example, most scientists will infer that a substance will 
be carcinogenic in man if it is carcinogenic in laboratory animals. The 
scientists who for years have been studying carcinogenesis mechanisms in 
laboratory animals have, after all, not devoted their lifetimes to protecting 
rodent species from cancer. Although the rodent metabolic system is not 
identical to the human metabolic system, great similarities exist, and there is 
little evidence that they differ with regard to the mechanisms of chemical 
carcinogenesis.66 The most compelling argument in favor of this use of animal 
tests is the lack of any better system for risk evaluation. Carcinogenicity 
testing on humans is, of course, morally unacceptable.67 Although it is 

64. Bazelon, supra note 1, at 820 (“The experts are likely to disagree about the underlying facts, which 
are usually both complex and uncertain; they are even more likely to disagree about the inferences to be 
drawn from those facts.”).

65. The fact that no data exists in the situation of interest to the regulator can be due to one or more of 
several factors. More research may be necessary to establish scientific facts in the area of interest. See notes 
29-51 supra and accompanying text. Similarly, it may be impossible to gather data on the subject of 
regulatory interest because it is impossible to perform the experiments necessary to produce the data. See 
notes 17-27 supra and accompanying text. The discussion here focuses on the situation in which adequate 
scientific data exist in other ranges from which scientists may extrapolate to the range of interest. See 
generally Comment, Implementing the National Environmental Policy Act Through Rulemaking: The 
Implications of National Resources Defense Council, Inc. v. Nuclear Regulatory Commission, 126 U. Pa. 
L. Rev. 148, 160-63(1977).

66. WHO Technical Report, supra note 26, at 6 (although “[i]t is evident from a review of the literature 
that tests on experimental animals cannot provide irrefutable proof of the safety or carcinogenicity of a 
substance for the human species ... it is at least reassuring that the known carcinogenic activities of 
certain chemicals in man are similar in many ways to those found in experimental animals.”); see 2 CRC 
Panel on Carcinogenicity, supra note 59, at 7 (“[F]or many forms of carcinogenic action, mice are 
very responsive, and appear to resemble man in pattern (though not in speed) of response.”); Mrak 
Report, supra note 26, at 482 (“[A] remarkable degree of concurrence has been found to exist between 
chemical carcinogenesis in animals and that in man where it has been studied closely.”); Occupational 
Safety and Health Administration, Identification, Classification and Regulation of Toxic Substances 
Posing a Potential Occupational Carcinogenic Risk, 41 Fed. Reg. 54,147, 54,156-61 (1977) (classification as 
carcinogen based on animal data) [hereinafter cited as OSHA Generic Cancer Regulations]. There is 
positive evidence of the similarity of the two systems in the fact that all known human chemical 
carcinogens, with the possible exception of arsenic, are also carcinogenic in rodents. NAS, Pest Control, 
supra note 26, at 66.

67. The most scientifically sound study of a chemical's carcinogenic properties would consist of feeding 
large quantities of the chemical to a cohort of humans over a period of 20 to 40 years and then sacrificing 
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possible to gather information on individuals who have been exposed to 
greater than normal quantities of a chemical through epidemiological tech
niques, these studies are subject to a number of inherent weaknesses,68 and in 
any event they do not reveal relevant information until the horse is already 
out of the barn.69 Thus, EPA and OSHA have had to rely on laboratory 

the humans to observe the presence or absence of neoplastic changes in particular organs. Obviously this 
experiment is morally unacceptable, although it is not clear that all scientists in the Environmental 
Protection Agency would agree. See [1977] 8 Envir. Rep. (BNA) 60, 83, 346 (Current Developments) 
(EPA proposal to feed massive doses of cancer-causing fungicides to Mexican citizens; EPA proposal to 
feed carcinogenic fungicides to convict volunteers at Tennessee state prison to determine effect on human 
thyroid).

68. Few, if any, epidemiological studies can demonstrate unequivocally that a chemical causes cancer in 
humans. The epidemiologist can rarely be certain that the only difference between the exposed cohort and 
the unexposed cohort is the exposure to the chemical under study:

In laboratory studies of toxic substances, certainty of cause-effect relationship is approached 
by means of control of variables; in epidemiologic observations, this is not possible. In some 
cases variables can be measured and adjusted for; others can be controlled by the use of 
suitable comparison groups, which do not have the exposure under study. Some degree of 
uncertainty frequently remains.

National Academy of Sciences—National Research Council, Principles for Evaluating Chemicals in the 
Environment ¡26 (1975) (emphasis added) [hereinafter cited as NAS, Principles]. OSHA has recognized 
this problem in promulgating several of its standards for workplace carcinogens. Occupational Safety and 
Health Administration, Notice of Permanent Standard for Inorganic Arsenic. [1978] 2 Chem. Reg. Rf.p. 
(BNA) 226 (to be codified in 29 C.F.R. § 1910); Occupational Safety and Health Administration, Exposure 
to Coke Oven Emissions, 41 Fed. Reg. 46,741, 46,744-48 (1976) (rule codified in 29 C.F.R. § 1910 (1977)); 
(standard based in part on study of coke oven workers); Occupational Safety and Health Administration, 
Standard for Exposure to Vinyl Chloride, 39 Fed. Reg. 35,889, 35,891 (rule codified in 29 C.F.R § 1910.939 
(1977)) (epidemiological study of vinyl chloride not feasible when latency period is 20 years and majority of 
employees exposed to chemical for that period unavailable).

Although it is often difficult to conclude with certainty from an epidemiological study that a chemical is 
carcinogenic in man, it is virtually impossible to conclude from such a study that a chemical is not 
carcinogenic in man. Inadequate cohort selection, poor medical records, failure to continue observing all 
members of the exposed cohort for 20 to 40 years, and difficulties in locating an unexposed control cohort, 
among other problems, render negative epidemiological studies highly suspect. Mrak Report, supra note 
26, at 479, 495-96 (“to date there have been no large-scale, well-controlled epidemiologic studies capable of 
revealing a negative or positive cause-and-effect relationship"); Shubik Committee Report, supra note 
59. at 4 ("Negative epidemiologic data may not establish the safety of suspected materials.”); NAS, Food 
Chemicals, supra note 59, at 44 (“[P]ossibility always exists of adverse effects that, because of their subtle 
or slowly developing nature, are not recognized as being caused by the chemical in question"). EPA has 
recognized this problem in rejecting arguments by chemical manufacturers that negative epidemiological 
studies rebut positive animal studies. See In re Velsicol Chem. Co., Decision of the Administrator on the 
Suspension of Heptachlor/Chlordane, 41 Fed. Reg. 7552, 7574-75 (1976) (low number of subjects, short 
duration of studies compared to latency period, difficulty in obtaining data from subjects, and similar 
problems cause epidemiological studies to create large number of false negatives); Consolidated DDT 
Hearings, Opinion and Order of the Administrator, 37 Fed. Reg. 13,369,13,371 n.19 (1972) (same; mutagenic 
effects take generations to manifest).

69. “Because epidemiological surveillance for trends linking pesticides or other environmental factors to 
major illness in the population might indicate hazard only after serious damage has already occurred, other 
information must be used to establish standards for the protection of public health.” NAS, Pest Control, 
supra note 26, at 64; see OSHA Generic Cancer Regulations, supra note 66, at 54,155-56 (long latency 
period in humans); Ad Hoc Committee Report, supra note 26, at 181 (incidence of cancer in man today 
reflects exposure to contaminants of 15 or more years ago); Epstein, The Political and Economic Basis of 
Cancer, Tech. Rev. 35, 36 (July/Aug. 1976) (epidemiological studies identify carcinogens only after 
human population affected; several decades of investigation required before causal link between cigarette 
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animal data simply because it is the best data available to them.70 Scientists 
still debate, however, whether a carcinogenic response in a single rodent 
species without duplication in another species is a sufficient basis to infer that 
a chemical poses a carcinogenic risk to man.71

smoking and cancer established).
70. Indeed, this inference is so heavily dominated by policy considerations that the Third Circuit has 

ruled that whether OSHA may use laboratory animal experiments to evaluate human cancer risk is a 
question of law, not fact. “It seems to us that what the Secretary has done in extrapolating from animal 
studies to humans is to make a legal rather than a factual determination.” Synthetic Organic Mfrs. Ass’n v. 
Brennan, 503 F.2d 1155, 1159 (3d Cir. 1974) (etheyleneimine), cert, denied. 420 U.S. 973 (1975); see 
Synthetic Organic Mfrs. Ass’n v. Brennan, 506 F.2d 385, 387 (3d Cir. 1974) (3,3’-dichlorobenzidine), cert, 
denied. 423 U.S. 830 (1975).

Recently scientists have discovered that short-term tests, which need not be performed in animal 
systems, give some indication of a chemical’s carcinogenicity. See McCann, Choi, Yamasake & Ames, 
Detection of Carcinogens as Mutagens in the Salmonella/Microsome Test: Assay of 300 Chemicals. 72 Proc. 
Nat’l Acad. Sci. 5135 (1975) (salmonella/microsome test is rapid in vitro screening for carcinogenicity; 
evidence shows correlation between carcinogenicity and mutagenicity); NAS, Food Chemicals, supra 
note 59, at 21-23 (biochemical and in vitro tests to determine carcinogenicity). See generally Chemical 
Mutagens: Principles and Methods for Their Detection (A. Hollaender ed. 1971). Although 
agencies will probably rely on these tests in the future, their novelty made them unattractive for regulatory 
use in the past. See NAS, Food Chemicals, supra note 59, at 46-47 (1970 report found that in vitro 
experiments could guide researchers but could not be used to extrapolate directly to in vitro situation). 
OSHA has recently proposed to rely on such tests only to the extent that they verify a single chronic animal 
bioassay. OSHA Generic Cancer Regulations, supra note 66, at 54,167-68; see text accompanying note 119 
infra.

71. See 2 CRC Panel on Carcinogenicity, supra note 59, at 8 (recommends carcinogenic response 
in two rodent species); Mrak Report, supra note 26, at 468 (panel would classify as carcinogenic if 
“results judged positive for tumor induction in one or more species and significant at .01 level”); FDA 
Cancer Testing Report, supra note 27, at 435 (“Use of more than one species adds additional safeguards in 
consideration of extrapolation to man”). This was the pivotal issue in the aldrin/dieldrin suspension 
proceeding. In re Shell Chem. Co., Opinion of the Administrator, EPA, on the Suspension of 
Aldrin/Dieldrin, 29 Fed. Reg. 37,246 (1974). The registrant there conceded that dieldrin induces cancer in 
mice. It argued, however, that evidence from other test systems (i.e., rat, dog, and monkey) and limited 
negative epidemiological evidence indicated that aldrin/dieldrin could not be classified as carcinogenic in 
man. Id. at 37,268. EPA countered that the other systems had not been adequately tested, and cited a 
publication that had extensively compared test results in the mouse with test results in other rodent 
systems. See Tomatis, Partensky & Montesano, The Predictive Value of Mouse Liver Tumor Induction in 
Carcinogenicity Testing—A Literature Survey, 12 Int'l J. Cancer 1,6 (“[T]he induction of liver tumors in 
the mouse should be considered as valid as the evidence obtained in the rat and/or the hamster at any 
site.”). See also Wood, Interrelations of Humans, Dogs and Rodents, 176 Sci. 437 (1972) (experiments with 
rodents as valid as those with dogs in predicting human reaction).

The Administrator rejected the registrant's “species specific” argument and concluded that "[i]f 
carcinogens are not species-specific, it logically follows that the demonstration of carcinogenic effect in 
more than one species is not absolutely necessary for a finding of carcinogenicity.” 29 Fed. Reg. at 37,268.

OSHA, on the other hand, plans to demand more certainty before it will classify a chemical as a 
carginogen. OSHA’s proposed Generic Cancer Policy establishes a three-tier system in which employers 
will only be required to reduce employee exposure to chemicals that have been shown to cause cancer in at 
least two species of test animals, or in one species of test animal and in one in vitro test. OSHA Generic 
Cancer Regulations, supra note 66, at 54,185.

Similarly, many scientists infer that a substance will cause malignant 
tumors if it has been shown to produce benign tumors, on the premise that 
usually benign tumors are simply a stage in the process of chemical 
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carcinogenesis.72 Other scientists disagree.73 As with the mouse-to-man 
question, a lay regulator is unqualified to resolve this dispute on its scientific 
merits, and he would certainly be venturing far beyond his competence if he 
attempted to predict whether a chemical that produced only benign tumors in 
laboratory animals would produce malignant tumors in man.74

Scientists frequently formalize a system of inferences into a mathematical 
model in an attempt to infer from an observed set of data the answers to 
questions for which empirical data are not available. For example, all risk 
extrapolation models reflect varying assumptions about the way biological 
systems react to carcinogenic stimuli at very low doses.75 Not surprisingly, the 
predictions also vary dramatically. These models can, of course, be of great 
value to a regulator, but their value depends upon their accuracy, which in 
turn depends entirely upon the validity of their assumptions.

Judge Harold Leventhal has suggested that lay administrators and even 
reviewing judges are qualified to evaluate the inferences that scientists draw 
from established facts.76 He maintains that testing scientific inferences 
requires only “knowledge of how matters are proven, and that is a field in 
which courts have always had a special interest and in which they cannot

72. Mrak Report, supra note 26, at 466 (“[A]ll tumorigens must be regarded as potential 
carcinogens . . . Ad Hoc Committee on the Evaluation of Low Levels of Environmental Chemical 
Carcinogens, Evaluation of Enviromental Carcinogens: Report to the Surgeon General 180 (1970) (“The 
implication of potential carcinogenicity should be drawn both from tests resulting in the induction of 
benign tumors and those resulting in tumors which are more obviously malignant.”); see OSHA Generic 
Cancer Regulations, supra note 66, at 54,162-64 (quoting numerous scientific reports).

Although most pathologists would report that the benign tumors pose little immediate threat to the 
host, there are very few, if any, tumor sites at which pathologists could predict with confidence which of 
the benign tumors would not proceed to malignancy if given a sufficient period of time to do so. See 
Folkman, The Vascularization of Tumors, Scientific Am. 59 (May 1976).

73. See Plant, supra note 6, at 4 (benign tumor by definition does not pose irreversible danger and 
therefore should not be basis of rendering a chemical carcinogenic).

74. Neither OSHA nor EPA has yet been required to resolve this issue. The EPA Administrator 
recognized, however, the distinction between benign and malignant tumors for the purpose of risk 
assessment in his opinion rejecting an EPA staff request that he take official notice of three cancer 
principles in the Mirex proceeding. EPA counsel had urged the Administrator to take official notice of the 
following principle: "All tumorigens must be regarded as potential carcinogens. For purposes of evaluating 
carcinogenicity hazard, no distinction should be made between the induction of tumors diagnosed as 
benign and the induction of tumors diagnosed as malignant.” In re Public Hearing to Determine Whether 
or Not the Registration of Mirex Should be Cancelled or Amended, FIFRA Docket No. 293, 
Administrator’s Decision on Interlocutory Appeal Affirming Denial of Respondent’s Request to Take 
Official Notice 4 (Apr. 22, 1976) (copy on file at the Georgetown Law Journal') [hereinafter cited as Mirex 
Hearing], The Administrator agreed that this principle was valid “to the extent it means that distinctions 
between malignant and benign tumors should not be made in determining whether there is a cancer hazard 
to man . . . .” Id. at 10 (emphasis in original). He questioned the validity of the principle, however, “if it 
means that in reaching my ultimate conclusions as to whether and to what extent I would cancel a 
pesticide, I have no authority to make distinctions between evidence of benign and malignant tumors.” Id.

OSHA, on the other hand, may have opted for less flexibility in its approach to the benign-malignant 
distinction. In the preamble to its proposed generic cancer policy, OSHA states that should it be confronted 
with a tumorigen that induces only benign tumors, "the Agency proposes to place as much weight on an 
experiment in which only benign tumors are observed, as upon experiments in which both malignant and 
benign tumors are induced.” OSHA Generic Cancer Regulations, supra note 66, at 54,163-64.

75. See note 27 supra.
76. Leventhal, Enviromental Decisionmaking and the Role of the Courts, 122 U. Pa. L. Rev. 509 (1974); 

see notes 353-58, 363-84 infra and accompanying text.
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escape keeping up with the scientific times.”77 Certainly, the courts do not 
hesitate to second guess scientists and engineers on the validity of extrapola
tion models.78 But lay decisionmakers can only evaluate inferences to the 
extent that they are competent to evaluate the validity of the assumptions that 
undergird the inferences. The administrative and judicial review process can 
perform the invaluable function of isolating and identifying these assump
tions. It can also test these assumptions, but only to the extent that a 
layperson’s understanding is an appropriate litmus. Unfortunately, this 
understanding is not always sufficient to dictate a choice between two 
assumptions, and the regulator is forced to make a decision based on policy.

77. Leventhal, supra note 76, at 533.
78. See Texas v. EPA, 499 F.2d 289, 308-12, 310 n.39 (5th Cir. 1974) (court rejected EPA study of 

state’s plan to control pollution and reinterpreted data compiled by EPA); International Harvester Co. v. 
Ruckelshaus, 478 F.2d 615, 647 (D.C. Cir. 1973) (court rejected EPA study on feasibility of pollution 
control devices).

79. Ethyl Corp. v. EPA, 541 F.2d 1, 25 n.52 (D.C. Cir.) (en banc) ("Even scientific "facts" are not 
certain, but only theories with high probabilities of validity. . . . The uncertainty of scientific fact parallels 
the uncertainty of all fact. In a metaphysical sense, at least, facts are themselves nothing more than risks, or 
statistical probabilities.”), cert, denied, 426 U.S. 941 (1976).

80. Direct oral expert testimony with cross-examination may be the only adequate mechanism for 
isolating contrived science policy questions. See note 255 infra and accompanying text.

B. Issues That Are Not Science Policy Questions

There is, in a narrow sense, scientific uncertainty about any factual issue.79 
Scientists from Galileo to Einstein have demonstrated that a true scientist 
must question the current scientific dogma. Nonetheless, nonscientists, 
lawmakers, and administrators can comfortably rest their decisions on some 
issues on well-established scientific fact. For example, chemists seldom 
disagree about the chemical structure of a compound once it has undergone 
sufficient chemical analysis. Because there is essentially no disagreement on 
this issue, it is not a science policy issue at all. Here the scientists are the true 
factfinders, and the regulators cannot justifiably deviate from the scientific 
pronouncement. Because this kind of question is by definition uncontrover- 
sial, it is rarely litigated in an administrative proceeding and is therefore of 
little importance to an analysis of how agencies resolve science policy issues.

A far more important problem is the “contrived” science policy issue. A 
litigant may attempt to convert a well-settled scientific question into a science 
policy question by locating a very biased or radical scientist who is colorably 
qualified to testify that a scientific dispute exists on that issue. Although the 
lay administrator will rarely be qualified to decide whether a litigant is 
making such an attempt, he should be aware of this threat. On the other hand, 
he should not reject responsible minority views simply because they do not 
comport with current scientific dogma. This conclusion suggests that, in 
addition to a mechanism for resolving science policy issues, the regulator will 
need a mechanism for deciding whether an issue is in fact a science policy 
issue.80

Questions of pure policy appear on the other end of the spectrum. Scientists 
may decide a policy question one way for purposes of scientific analysis, while 
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regulators may resolve it in an entirely different fashion for purposes of 
implementing their statutory mandates. For example, “statistical signifi
cance” is an issue of pure policy that arises in both the scientific and legal 
arenas. Scientists routinely demand a high degree of statistical certainty 
before they draw scientific conclusions about whether a chemical is carcino
genic in laboratory animals. Regulatory decisionmakers need not demand the 
same degree of certainty in concluding that a chemical poses a carcinogenic 
risk to man, particularly if human exposure to it is quite high.81

81. See note 63 supra.
82. Ethyl Corp. v. EPA, 541 F.2d 1, 23 n.58 (D.C. Ctr.) (en banc) (citations omitted) (emphasis in 

original), cert, denied. 426 U.S. 941 (1976).
83. See Fears, Tarrone & Chu, False Positive and False Negative Rates for Carcinogenicity Screens 

(unpublished paper presented at National Institutes of Health Meeting on the Probability of False Negative 
and False Positive Results in Mammalian Carcinogenesis Bioassays, 1977) (copy on file at the Georgetown 
Law Journal).

Judge J. Skelly Wright eloquently discussed this point in his Ethyl opinion:

Petitioners demand sole reliance on scientific facts, on evidence 
that reputable scientific techniques certify as certain. Typically, a 
scientist will not so certify evidence unless the probability of error, 
by standard statistical measurement, is less than 5%. That is, 
scientific fact is at least 95% certain. Such certainty has never 
characterized the judicial or the administrative process. It may be 
that the “beyond a reasonable doubt” standard of criminal law 
demands 95% certainty. But the standard of ordinary civil litiga
tion, a preponderance of the evidence, demands only 51% certain
ty. A jury may weigh conflicting evidence and certify as adjudica
tive (although not scientific) fact that which it believes is more 
likely than not.82

Regulators should examine the reasons why scientists demand such certainty 
before uncritically adopting Judge Wright’s fifty-one percent certainty criteri- 
a. Scientists demand a high degree of certainty in statistical analyses of animal 
bioassays to avoid the problem of “false positive” results.83 At very low levels 
of statistical certainty, there is a very high probability that the “statistically 
significant” laboratory result arose merely by chance and not due to any effect 
of the test chemical. Thus, if a regulator demands only forty-nine percent 
assurance that the result observed in a bioassay did not arise by chance and if 
he makes decisions about a large number of chemicals, there is a strong 
possibility that he will take regulatory action against chemicals that are not 
carcinogenic in laboratory animals. The decisionmaker is faced with the 
paradox that the more cautious he wants to be, the more likely he is to err. 
Moreover, he must be prepared to pay the political price of appearing to label 
a compound carcinogenic for purposes of protecting public health while 
scientists refuse to call it a carcinogen for purposes of scientific factfinding. 
Nevertheless, as Judge Wright correctly points out, the question ultimately is 
one of pure policy in which the scientist qua scientist should play only the 
very limited role of explaining to the regulator the long-term consequences of 
regulating chemicals on the basis of laboratory studies with low levels of 
statistical significance. The level of certainty the regulator chooses may lead 
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to a higher likelihood of inaccuracy than the scientist would tolerate, but the 
regulator should determine the acceptability of that danger, not the scien
tist.84

84. Previous EPA pesticide cancellation and suspension actions have involved pesticides that have 
demonstrated highly statistically significant tumor incidences. Similarly, OSHA has not yet encountered 
animal studies of marginal statistical significance. Both agencies will unquestionably confront this problem 
in the near future. The recent OSHA cancer regulations dodge the question by failing to define 
“statistically significant" in the definition of “potential occupational carcinogen.” OSHA Generic Cancer 
Regulations, supra note 66, at 54,184 (to be codified in 29 C.F.R. § 1990.102).

85. Whether it was wise for Congress to impose federal regulation on pesticides and workplace 
chemicals is debatable. Were consumers and workers well enough informed about the existence of the risks 
posed by pesticides and workplace chemicals, they could presumably reduce their exposure to those risks 
through purchasing and collective bargaining decisions. When the risks are nebulous, however, and the 
information available to the general public is sparse, regulation is often the only appropriate mechanism for 
arriving at an optimum distribution of risks for society as a whole.

86. Congress has come very close to taking this individualized approach to regulating human exposure 
to chemicals in the Clean Air Act, 42 U.S.C. §§ 1857-18571(1976).

87. See generally Boyer, Alternatives to Administrative Trial-Type Hearings for Resolving Complex 
Scientific, Economic, and Social Issues, 71 Mich. L Rev. Ill (1972).

88. See generally K. Davis, Administrative Law Text § 29.01, 30.01-.02 (1972); 1 K. Davis. 
Administrative Law Treatise § 7.02, at 413 (1958).

II. Science Policy Issues in the Agencies and the Courts

In enacting FIFRA and the Occupational Safety and Health Act, Congress 
recognized that the free market cannot adequately distribute the risks and 
benefits of consumer and worker exposure to pesticides and occupational 
chemicals.85 Although Congress could have addressed this problem by 
enacting specific regulatory controls for each of the thousands of chemicals to 
which consumers and workers are regularly exposed, it elected to delegate 
this regulatory responsibility to EPA and OSHA.86 At the same time, it 
sought to constrain bureaucratic action by making the risk-benefit decisions 
of the two agencies reviewable in the courts of appeals. This broad delegation 
of power to federal agencies to make decisions “in the public interest” subject 
to court review is by now quite familiar in administrative law and raises 
important questions about the roles of agencies and courts in both the 
procedural and substantive aspects of deciding complicated scientific and 
economic questions.87

A final agency decision on a given regulatory question typically represents 
a broad amalgam of assumptions, factual findings, inferences, policy judg
ments, and legal conclusions. It builds upon inputs from agency employees, 
regulatees, public interest groups, and independent scientists, engineers, and 
economists. Preexisting agency procedures channel and hopefully organize 
this input into a coherent record upon which the agency bases its decision. 
Reviewing courts then examine the record the agency has compiled for 
substantive and procedural error.88

Science policy issues, if correctly perceived, place intolerable strains on this 
traditional court-agency framework. The cancer-related science policy ques
tions at first glance appear to fit squarely within the conventional niche 
reserved for questions of pure fact that directly affect the immediate parties to 
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the proceeding. Thus, the conventional administrative law approach to 
judicial review would have a reviewing court require formal administrative 
procedures on these issues, examine the administrative record carefully for 
evidentiary support for the agency’s resolution of the issues, and give great 
deference to the agency if the agency’s conclusion were supported in the 
record.

The preceding section of this article has demonstrated, however, that 
science policy questions are by their very nature policy-dominated. Formal 
procedures such as cross-examination will seldom aid the agency in deciding 
these questions; indeed, adjudicatory procedures often provide an effective 
roadblock to agency action for parties who disagree with the agency and 
Congress on the policies underlying a proper resolution of science policy 
questions. Further, the inherent uncertainties surrounding science policy 
questions dictate that the agency will never be able to reduce its solution of 
these questions to “findings of fact” within the traditional legal meaning of 
that term. Thus, judicial insistence on formal proceedings can only needlessly 
delay agency decisionmaking. Moreover, close judicial scrutiny of the ad
ministrative record, even if it results from formal procedures, will not reveal 
unequivocal support for the agency’s decision. Scouring the record of an 
agency’s resolution of science policy questions will only reveal unresolved 
conflicts between qualified scientists on highly technical questions, and strict 
judicial insistence upon formal “findings of fact” will impose an impossible 
burden upon the agency. Finally, to the extent that a reviewing court is 
willing to defer to agency “expertise” in choosing between the theories of 
equally respectable scientists, the court will simply force the agency to 
disguise policy decisions as factual determinations. Ultimately, this will result 
in less stringent judicial review of the legal and policy determinations upon 
which the agency in reality grounds its decisions.

Any effort to analyze the proper roles for courts and agencies in deciding 
science policy issues must to a large extent reject the conventional wisdom of 
administrative law. Particularly in environmental law, the courts have begun 
to recognize that administrative law has entered a “new era”89 in which the 
agencies and courts are more than ever engaged in a “partnership”90 in the 
administration of public policy. The United States Supreme Court has 
recently clarified several aspects of the partnership agreement, at least insofar 
as it pertains to science policy issues.

89. "We stand on the threshold of a new era in the history of the long and fruitful collaboration of 
administrative agencies and reviewing courts." Environmental Defense Fund Inc. v. Ruckelshaus, 439 
F.2d 584, 597 (D C. Cir. 1971) (ordering EPA to issue notice of intent to cancel DDT).

90. International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 648 (D.C. Cir. 1973) ("[A] court’s role 
on judicial review embraces that of a constructive cooperation with the agency involved in the furtherance 
of the public interest.”).

91. 435 U.S. 519 (1978).
92. Id. at 527.

In Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc.9i several environmental groups challenged the Nuclear Regula
tory Commission’s award of operating licenses to two controversial nuclear 
power plants in Midland, Michigan and Vernon, Vermont.92 In the United 
States Court of Appeals for the District of Columbia Circuit, the environmen
tal groups argued, inter alia, that the National Environmental Policy Act 
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(NEPA) required the Atomic Energy Commission (AEC) (now the Nuclear 
Regulatory Commission (NRC)) to prepare an adequate environmental 
impact statement detailing the environmental effects attributable to the 
ultimate disposal of the radioactive wastes the two plants would generate 
during their lifetimes.93 The agency argued that NEPA required it to consider 
the environmental effects of radioactive waste disposal at some point, but that 
NEPA gave the agency discretion to do this when it licensed the waste 
disposal facilities.94 In the alternative, the agency argued that it had in fact 
considered the environmental effects of disposing power plant wastes in a 
generic proceeding in which the agency had compiled an intricate table of 
numerical values for use in the cost-benefit calculations for individual power 
plants.95 The table reflected the agency’s general conclusion that the environ
mental effects attributable to any given plant would be “insignificant.”96 The 
environmental groups challenged the validity of the conclusions the agency 
drew from the generic hearings on both substantive and procedural grounds.97

93. Aeschliman v. NRC, 547 F.2d 622, 625 (D.C. Cir. 1976), rev'd sub nom. Vermont Yankee Nuclear 
Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519 (1978); Natural Resources Defense 
Council v. NRC, 547 F.2d 633, 638 (D.C. Cir. 1976) rev'd sub nom. Vermont Yankee Nuclear Power Corp, 
v. Natural Resources Defense Council, Inc., 435 U.S. 519 (1978).

94. Aeschliman v. NRC, 547 F.2d at 626; Natural Resources Defense Council. Inc. v. NRC, 547 F.2d at 
639.

95. Aeschliman v. NRC, 547 F.2d at 629; Natural Resources Defense Council, Inc. v. NRC, 547 F.2d at 
641.

96. Natural Resources Defense Council, Inc. v. NRC, 547 F.2d at 642.
97. Id. at 643.
98. Aeschliman v. NRC, 547 F.2d at 632; Natural Resources Defense Council, Inc. v. NRC, 547 F.2d at 

655.
99. Natural Resources Defense Council. Inc. v. NRC, 547 F.2d at 641.
100. Id. at 649.
101. Id.
102. Id. at 651.

Without reaching the substantive attack on the generic proceeding, the 
majority, in an opinion written by Judge Bazelon, remanded on procedural 
grounds.98 The court first agreed with the environmental groups that the 
agency could not license an individual power plant without considering the 
impact of its wastes.99 Nevertheless, the court agreed with the agency that it 
could consider this question in a valid generic rulemaking proceeding.100 The 
court then examined the agency’s rulemaking proceeding in detail and 
concluded that the agency’s informal procedures were insufficient to “venti
late” adequately the technical issues. In particular, the court examined the 
testimony of Dr. Frank K. Pittman, director of the agency’s Division of 
Waste Management and Transportation, upon which the agency chiefly relied 
in reaching its generic determination with respect to the environmental effects 
of high-level radioactive waste management. The court found very little 
support in the record for Dr. Pittman’s “conclusory reassurances,” and found 
numerous gaps in Dr. Pittman’s reasoning on several important science policy 
issues.101 Despite the court’s manifest doubts about the propriety of the 
agency’s reliance on such weak evidentiary support for its ultimate conclu
sions, it did not dispute those conclusions on their substantive merits.102 
Rather, the court remanded on procedural grounds, holding that the agency’s 
informal procedures did not give the environmental groups sufficient oppor
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tunity to probe Dr. Pittman’s assertions and point out their deficiencies.103 104 105 
Over the objections of one member of the panel,104 the court declined to 
remand to the agency on the merits, because it was convinced that the proper 
agency procedures would ensure a correct substantive result.105

103. Id.
104. Judge Tamm, concurring separately, found the generic regulation to be arbitrary and capricious 

because of the lack of support for the regulation in the agency record, and would have remanded the case to 
the agency to take another "hard look” at the waste management issue. Id. at 658. The Supreme Court, on 
remand to the court of appeals, left open the option to remand to the agency on substantive, rather than 
procedural, grounds. 435 U.S. at 526 n.14.

105. Natural Resources Defense Council, Inc. v. NRC, 547 F.2d at 654.
106. 435 U.S. at 548.
107. Id.
108. Id. at 544.
109. Vermont Yankee probably should not be read as rejecting the traditional approach to the extent 

that traditional testimonial facts, such as those established by eye-witness testimony, are involved. See 
notes 219-22 infra and accompanying text. See generally Rodgers, A Hard Look at Vermont Yankee: 
Environmental Law Under Close Scrutiny. 67 Geo. L.J. 699 (1979); see also Breyer, Vermont Yankee and 
the Courts' Role in the Nuclear Energy Controversy, 91 Harv. L. Rev. 1833 (1978); Byse, Vermont Yankee 
and the Evolution of Administrative Procedure: A Somewhat Different View, 91 Harv. L. Rev 1823 (1978); 
Stewart, Vermont Yankee and the Evolution of Administrative Procedure, 91 Harv. L. Rev. 1805 (1978).

110. 435 U.S. at 524 n.l, 542 n.16.
111. See notes 353-62 infra and accompanying text.
112. Id.

The Supreme Court unanimously reversed, holding that the court of 
appeals had no authority to require the agency to adopt procedures more 
formal than the notice and comment procedures it had utilized in the generic 
proceeding.106 Despite the fact that the table the generic proceedings pro
duced clearly came within the conventional category of “findings of fact,” the 
Court held that informal procedures were adequate for establishing and 
defending the table.107 In so doing the Court stressed the very limited role that 
courts should play in reviewing agency procedures and provided numerous 
dicta to the effect that the agencies should be allowed to tailor procedures to 
their specific needs. Indeed, the Court spoke of “the very basic tenet of 
administrative law that agencies should be free to fashion their own rules of 
procedure.”108

Vermont Yankee indicates that the Supreme Court may have rejected the 
traditional approach to appellate review of agency procedures.109 The Court 
recognized that procedures designed for testing the veracity of human 
testimony and opinions are not required for the resolution of highly technical 
issues and can unduly impede agency action. Yet the opinion also contains 
disturbing language that seems to hark back to the traditional rulemaking
adjudication talisman for prescribing agency procedures.110

Although the Court in Vermont Yankee did not directly address the role of 
the courts in substantively reviewing agency decisions, it did resolve a 
longstanding dispute between the two dominant schools of thought on that 
question. The Court rejected Judge Bazelon’s “good procedures ensure good 
substance” approach111 and implicitly favored Judge Leventhal’s more activ
ist “hard look” approach.112 Whether the Court will explicitly adopt the hard 
look approach remains to be seen. But with the hard look approach now 
firmly entrenched as the dominant theory of substantive review, it is very 
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important that courts adopting that approach understand the special nature 
of science policy issues and refrain from forcing agencies to make impossible 
factual proofs prior to implementing important congressional policies.

III. Procedures for Resolving Science Policy Questions

Clear thinking about science policy questions suggests several innovations 
in the procedures agencies follow in deciding these questions. Under current 
procedures, the significance of an agency’s decision on the merits can be 
severely undermined by procedural factors such as the time and expense 
necessary to make and implement that decision. And while the courts are 
reluctant to reverse an agency on the merits in this complicated area, as the 
EPA and OSHA experience suggests, judicial review of agency actions in the 
same area strongly indicates that agency decisions mandating reduced 
exposure to carcinogens are nevertheless quite vulnerable on procedural 
grounds.113 Recently proposed changes in the procedures EPA and OSHA 
follow in regulating chemicals under the Occupational Safety and Health Act 
and FIFRA will give the courts the opportunity to examine, in the context of 
chemical carcinogenesis, the nature of the procedures employed in resolving 
science policy questions.

113. See Pactra Indus, v. CPSC, 555 F.2d 677, 684, 685 (9th Cir. 1977) (CPSC aerosol ban reversed; 
public hearing necessary to produce statutorily required formal record; summary procedure not in agency 
discretion); Spring Mills, Inc. v. CPSC, 434 F. Supp. 416, 428 (D. S.C. 1977) (agency classification of flame 
retardant in children’s sleepwear as "banned hazardous substance” requires initiation of full rulemaking 
procedures). See also Hess & Clark, Div. of Rhodia, Inc. v. FDA, 495 F.2d 975. 982 (D C. Cir. 1974) 
(summary judgment procedures inappropriate when DES implants in animals presented no imminent 
hazard to man; hearing required).

114. See Mirex Hearing, supra note 74, at 8.

A. Current Procedural Reform Efforts

Past attempts by EPA and OSHA to regulate carcinogens have been 
extraordinarily ponderous. EPA suspension and cancellation proceedings 
have traditionally adhered closely to the formal adjudicatory model, and the 
Administrator has even discouraged such time-saving techniques as official 
notice.114 OSHA proceedings, although patterned on the “rulemaking” 
model, have also been highly formal. Perhaps fearing court reversal, OSHA 
has usually allowed oral testimony, and has often provided for extensive 
cross-examination of expert witnesses. In addition, both agencies have seemed 
content to allow parties to litigate the same cancer-related science policy 
issues over and over again in separate proceedings.

Both the formality of the hearings and the repetitive wrangling over science 
policy issues consume a great deal of agency and litigant time and resources. 
Consequently, OSHA has promulgated standards for only nineteen of the 
hundreds of potential workplace carcinogens, and EPA has cancelled just five 
of the scores of potentially carcinogenic pesticides. As a practical matter, the 
threat of such resource-intensive hearings probably serves to discourage both 
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agencies from taking a more active regulatory stance in the public interest, 
inclining them instead toward compromise with regulatees.115 Although 
neither agency is required by statute to initiate such extensive procedures, 
such measures are understandable in light of stringent judicial scrutiny of 
agency factfinding procedures.116 Since the recent Vermont Yankee limitation 
on appellate review of agency procedural choices,117 however, the agencies 
have begun to to experiment with innovative procedures for resolving cancer- 
related science policy issues.

115. See Hamilton, Procedures for the Adoption of Rules of General Applicability: The Need for 
Procedural Innovation in Administrative Rulemaking, 60 Calif. L. Rev. 1276, 1312 (1972) (burdensome 
procedural requirements result in promulgation of noncontroverstal regulations by process of negotiation 
and compromise); Williams, "Hybrid Rulemaking’’ Under the Administrative Procedure Act: A Legal and 
Empirical Analysis, 42 U. Chi. L. Rev. 401, 443 (1975) (assuring right to cross-examination complicates 
and lengthens procedures thereby exerting pressure on agency to take “milder stand”).

Although I cannot speak for OSHA, as an attorney for the Office of General Counsel of EPA I often felt 
significant pressure from my clients in the Office of Pesticides Programs to take a conciliatory posture 
toward the industry position in order to conserve agency resources. Similarly, my superiors in the Office of 
General Counsel, operating under severe personnel restraints, constantly stressed accommodation, even if 
it meant sacrificing broader agency goals to the sad, but unavoidable fact that seven attorneys cannot 
possibly manage more than two or at most three full-scale adjudicatory hearings at a single time.

Ironically, in the nuclear power field environmentalists, rather than industry, are often accused of 
delaying tactics bordering on blackmail. See Hearings on the Status of Nuclear Reactor Safety Before the 
Joint Comm, on Atomic Energy, 93d Cong., 1st Sess., Pt. 1, at 6 (Jan. 23, 1973) (Testimony of James 
Schlesinger).

116. See generally Verkuil, Judicial Review of Informal Rulemaking, 60 Va. L. Rev. 185 (1974); 
Williams, supra note 115. Judge Skelly Wright has criticized this judicial trend of requiring additional 
procedures in informal rulemaking. See Wright, The Courts and the Rulemaking Powers: The Limits of 
Judicial Review, 59 Cornell L. Rev. 375, 385-97 (1974) (examining the logical, legal, and policy 
infirmities of the “ad hoc approach to procedural review”).

117. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 
548 (1978); see FPC v Transcontinental Gas Pipe Line Corp., 423 U.S. 326, 331-34 (1976) (court of 
appeals overstepped its bounds by ordering agency to make record through conducting specific 
investigation; judicial review confined to review of agency’s decision and evidence on which it is based); 
notes 106-12 supra and accompanying text.

118. OSHA Generic Cancer Regulations, supra note 66, at 54,149 (to be codified in 29 C.F.R. § 
1990.110).

THE OSHA GENERIC RULEMAKING INITIATIVE

The Occupational Safety and Health Administration has recently held 
hearings on regulations designed to reduce drastically the time it takes to 
promulgate and finalize standards for occupational carcinogens.118 The 
regulations require the agency to classify all potential carcinogens that come 
to its attention into one of four categories. The agency will take actions only 
with respect to those potential carcinogens classified as Category I. Category 
I substances include those that cause an increased incidence of benign or 
malignant tumors, or that reduce the latency period between exposure and 
tumor onset, in (1) humans, (2) two mammalian test species, (3) a single 
mammalian test species in more than one experiment, or (4) a single 
mammalian test species if the results are supported by short-term tests. The 
Category I status of a substance may be rebutted if it is determined (1) that 
the tumors were caused by a physical rather than chemical stimulus; (2) that 
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the route of exposure in animals is “grossly inappropriate” relative to 
potential occupational routes of exposure; (3) that the data are only “sugges
tive”; (4) that the data are “totally inadequate to establish any conclusion 
with respect to the carcinogenicity or non-carcinogenicity” of the substance; 
or (5) that for some other reason, the positive results in animals are “not 
scientifically relevant” to man.119

119. Id. at 54,185 (to be codified in 29 C.F.R. § 1990.110). The Assistant Secretary also has discretion to 
classify any other potential carcinogen as Category I on the basis of any other sufficient evidence. Id. 
Category II substances include those that produce only “suggestive” results, those that have induced 
tumors in an unreplicated experiment in a single mammalian species, and those for which sufficient 
evidence exists to justify the classification. Id. at 54,185-86 (to be codified in 29 C.F.R. § 1990.121). No 
action is taken with respect to Category II substances based on their carcinogenicity. Id. at 54,186 (to be 
codified in 29 C.F.R. § 1990.122). A Category III substance is any potential carcinogen that is not included 
within Category I or Category II. Id. No action is taken with respect to Category III substances other than 
listing them for possible reconsideration in light of additional information. Id. (to be codified in 29 C.F.R. § 
1990.131-. 133). Category IV substances are potential carcinogens that are not found in the American 
workplace. Id. (to be codified in 29 C.F.R. § 1990.140). These substances also are simply listed. Id. at 
54,187 (to be codified in 29 C.F.R. § 1990.141). The only substance presently on that list is "French 
water.” Id. One hesitates to speculate about which properties of that particular substance serve to elevate it 
to the Category IV list, though one can certainly understand why it is not found in the American 
workplace.

120. Id. at 54,185 (to be codified in 29 C.F.R. § 1990.112).
121. Id.
122. Id. (to be codified in 29 C.F.R. § 1990.112-113).
123. Id. (to be codified in 29 C.F.R. § 1990.114).
124. The specific science policy issues generically resolved in this rulemaking process include (1) the 

presence of a no-effect level—the regulations assume that a no-effect level does not exist; (2) the 
benign/malignant problem—the regulations allow no such distinction; (3) the implications of negative 
epidemiological studies—the standardized regulations issue without regard to the existence of negative 
studies; and (4) perhaps the validity of mouse-to-man extrapolation—the Secretary will extrapolate unless 
it can be shown that the positive results in animals are “not scientifically relevant" to man. See OSHA 
Generic Cancer Regulations, supra note 66 (to be codified in 29 C.F.R. § 1990.110). Some important issues 
left unresolved include criteria for evaluating positive epidemiological data; the nature of the lesions 
produced in animals; whether metastasis or invasion is needed for a diagnosis of cancer in laboratory 
animals; the appropriate risk extrapolation model; and the level of statistical significance required of 

When the Assistant Secretary of OSHA determines that a substance 
belongs in Category I, an emergency temporary standard is promulgated,120 
after which a standardized notice of proposed rulemaking is issued. This 
notice requires employers to reduce employee exposure to the lowest feasible 
level, unless less hazardous substitutes for the chemical exist, in which case no 
exposure is allowable.121 At the rulemaking hearing that follows, the issues 
will be limited to (1) whether the substance was correctly placed in Category 
I; (2) whether the classification has been rebutted according to the rebuttal 
criteria; (3) review of the determination of the lowest feasible level or the 
availability of less hazardous substitutes; (4) whether the substance possesses 
“unique properties that make specific protective methods inappropriate or 
infeasible”; and (5) the environmental impact of the regulation.122 If, after the 
hearing, it is determined that the agency position has prevailed, the Assistant 
Secretary must promulgate a standardized final regulation, which is then 
subject to review in a court of appeals.123

In promulgating these extremely detailed procedural regulations, OSHA 
has attempted to resolve, on a generic basis, several important science policy 
questions.124 It makes great practical sense for an agency to decide both 
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generic factual issues and policy issues in a single hearing, rather than 
through individual proceedings involving the effects of each chemical. 
Especially with regard to controversial science policy issues, a generic 
approach will doubtless save the agency and potential litigants a great deal of 
money and time. Further, the agency is more likely to reach a better result, 
both in terms of factual accuracy and policy analysis, in a single proceeding in 
which all potentially affected parties can participate.125 One limited drawback 
is the possibility that an agency may cast the generic resolution of the issue in 
stone,126 perhaps discouraging important scientific research. The problem can 
be remedied by provisions allowing for the amendment of generic rules and 
for the reasonable waiver of the rules when special circumstances justify it.127

animal tests. Only the latter omission is particularly disappointing because it is a pure policy question. See 
notes 82-84 supra and accompanying text. There is no reason why it cannot be generically defined. In fact, 
the OSHA generic regulations make numerous references to the term “statistical significance” without ever 
defining it. Even should the OSHA generic standards survive judicial scrutiny, this particular omission 
may give rise to much litigation.

125. See Note, The Use of Generic Rulemaking to Resolve Environmental Issues in Nuclear Power Plant 
Licensing, 61 Va. L. Rev. 869, 882 (1975) (generic rulemaking hearing poses few standing barriers to 
potential intervenors and results in airing of wider range of opinions and factual assertions, increasing 
overall accuracy of determinations).

In deciding whether to approach an issue generically or on a case-by-case basis, procedural 
considerations should not be dispositive. If the issue is capable of resolution only in a formal proceeding, 
there is no reason why the generic hearing could not adopt formal procedures specially tailored to resolve 
that particular issue.

126. Industry groups have heavily criticized the OSHA Generic Cancer Regulations on this ground. See 
American Industrial Health Council, Recommended Alternatives to OSHA’s Generic Carcinogen 
Proposal 17-19 (Jan. 9, 1978).

127. See United States v. Storer Broadcasting Co., 351 U.S. 192, 201-05 & 201 n.9 (1956) (affected party 
may be exempted from FCC’s industrywide multiple ownership rule, by demonstrating that an exception 
would serve public interest, convenience, or necessity); National Petroleum Refiners’ Ass’n v. FTC, 482 
F.2d 672, 692 (D.C. Cir. 1973) (upholding FTC power to promulgate trade regulation rules when some 
opportunity is given affected party to demonstrate special circumstances that warrant exemption, such as 
inapplicability of rule’s rationale or undue hardship); WAIT v. FCC, 418 F.2d 1153, 1157-60 (D.C. Cir. 
1969) (application for waiver of FCC’s clear channel rules must be given meaningful consideration to 
ensure that exceptions be made when in public interest or when not contrary to policy behind rules).

128. See Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 
519, 545-46 (1978) (legislative history of APA encourages formulation of uniform rules of practice and 
procedure); FPC v. Texaco Inc., 377 U.S. 33, 39-44 (1964) (application for certificate of convenience may 
be summarily rejected for noncompliance with FPC price clause rules; using threshold rules to 
particularize statutory standards avoids proliferation of hearings and is within agency discretion); United 
States v. Storer Broadcasting Co., 351 U.S. 192, 202-05 (1956) (FCC multiple ownership rules are within 
grant of general rulemaking power; necessary to orderly conduct of business by avoiding review of clearly 
unacceptable applications); cf. Permian Basin Area Rate Cases, 390 U.S. 747, 768-90 (1968) (FPC may 
regulate producers’ interstate sales by area maximum price regulations rather than by proceedings 
conducted on an individual producer basis). See generally Robinson, The Making of Administrative Policy: 
Another Look at Rulemaking and Adjudication and Administrative Procedure Reform, 118 U. Pa. L. Rev. 
485 (1970).

Even if cancer-related science policy issues are viewed strictly as questions of fact, the same arguments 
can be made for resolving them generically as have been made for generic rulemaking of strictly policy 
issues. See notes 231-34 infra and accompanying text. To a limited extent, generic resolution of factual 
issues already occurs in adjudicatory hearings through official notice. See K. Davis, Administrative

The OSHA generic approach is consistent with the relevant case law on 
generic rulemaking. On numerous occasions the Supreme Court has encour
aged the agencies to promulgate general rules to guide their decisions in 
individual cases,128 and the lower courts have upheld general rules that
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resolve questions with high factual content that normally require individual 
adjudication.129 The OSHA regulations follow a salutory trend away from 
repetitious case-by-case adjudication of particular issues and toward generic 
decisions binding on all future cases.130 The most important question, then, 
concerning these regulations is whether the agency has chosen the appropri
ate science policy issues to which the regulation should apply.

Law Text 296-305 (1972) (official notice may generally be taken even of adjudicatory facts when beyond 
reasonable controversy); notes 186-92 infra and accompanying text.

The Nuclear Regulatory Commission has recently conducted several experimental generic factfinding 
hearings. See Note, supra note 125, at 871. Many of the issues resolved in such hearings are science policy 
issues that are very similar to the cancer-related science policy issues. See id. at 880-82. The Supreme Court 
recently has given at least tacit approval to the generic factfinding approach by allowing the NRC to use 
that approach to promulgate its fuel cycle rule. Vermont Yankee Nuclear Power Corp. v. Natural 
Resources Defense Council, Inc., 435 U.S. 519 (1978).

129. See National Petroleum Refiners' Ass’n v. FTC, 482 F.2d 672, 678 (D.C. Cir. 1973) (upholding 
FTC rulemaking authority to create trade regulation rules to proscribe unfair methods of competition 
without resort to adjudicatory proceedings to resolve issue of unfairness), cert, denied, 415 U.S. 951 (1974); 
WBEN Inc. v. United States, 396 F.2d 601, 617-19 (upholding FCC presunrise broadcasting rules even 
though they modified licensee’s operating powers without usual individual hearing that license modifica
tion requires), cert, denied. 393 U.S. 914 (1968); American Airlines v. CAB. 359 F.2d 624, 628-32 (DC. 
Cir.) (upholding CAB blocked space service regulation that denies without an adjudicatory hearing any 
application for certificate of public convenience and necessity that is facially in violation of regulation), 
cert, denied, 385 U.S. 843 (1966); Air Line Pilots Ass’n v. Quesada, 276 F.2d 892, 895-98 (2d Cir. 1960) 
(sustaining FAA regulation forbidding commercial air carriers from utilizing pilots over age 60; separate 
adjudication not required to modify each pilot’s license).

130. The scientific commentators also have recommended a generic, rather than case-by-case approach 
to regulating chemicals. National Academy of Sciences—National Research Council, Decisionmaking for 
Regulating Chemicals in the Environment 33 (1975) [hereinafter cited as NAS, Decisionmaking].

131. Note, supra note 125, at 880 ("Basically, a generic factual issue is an issue of fact, common to 
several (or all) licensing hearings, that should be resolved identically in at least a substantial number of 
them.”). See generally Shapiro, The Choice of Rulemaking or Adjudication in the Development of 
Administrative Policy. 78 Harv. L. Rev. 921, 929-72(1965).

132. The shape of the dose-response curve that an agency uses to predict the low-level effects of exposure 
to chemicals is based on assumptions that generally would not vary from chemical to chemical. Of course, 
the position of the dose-response curve and the predicted human response will vary depending on the 
effects of a particular chemical on laboratory animals and the level of human exposure.

Generic resolution seems most appropriate for those science policy issues 
that (1) arise repeatedly in case-by-case litigation; (2) will not be resolved 
differently in different cases; and (3) are not dependent on scientific principles 
that are likely to change rapidly over time.131 All of the trans-scientific issues 
meet the above requirements. For instance, the heavily policy-dominated 
decisions concerning the existence of a no-effect level and the general shape of 
the dose-response curve need not change from case to case.132 By definition, 
further research will not diminish the scientific dispute over trans-scientific 
issues in the near future. Because any given trans-scientific issue is in reality a 
public policy question, the broader view afforded by a generic proceeding 
might be particularly valuable in evaluating how the present resolution of that 
issue might generally affect future agency decisions. Thus, OSHA’s generic 
determination that it will not entertain “no-effect” level arguments for 
carcinogens is clearly correct.

Generic resolution is usually inappropriate for deciding science policy 
issues arising out of insufficient data, because the nature and completeness of 
the data may change from chemical to chemical. In addition, acquisition of 
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further data over a relatively brief period of time might significantly change 
the character of the issue, or even definitively resolve it. Finally, generic 
resolution of such issues might discourage further research efforts designed to 
reduce the uncertainty surrounding the issue. On the other hand, an agency 
can properly decide generically how much data will be sufficient to make 
further delays for data-gathering inappropriate. The OSHA carcinogen 
regulations take this approach in specifying precisely the kinds of test that 
will lead OSHA to place a chemical in Category I.133 In framing its generic 
regulatory approach in this manner, the agency has essentially determined 
that once sufficient evidence exists to place a chemical in Category I, the value 
of the greater certainty that further testing would yield is outweighed by the 
risks to the employees who are exposed to the substance.

133. See notes 118-19 supra and accompanying text. One can, of course, argue with OSHA’s generic 
conclusion. Industrial interests might complain that two positive cancer tests in a single species is 
insufficient proof of carcinogenic risk to man; environmentalists might claim that a single test is sufficient. 
The important point is that the type and number of tests necessary to trigger agency action is generically 
determinable.

134. See Epstein, Environmental Determinants of Human Cancer, 34 Cancer Research 2425, 2429- 
30 (1974) (author discounts argument that mouse and its liver uniquely endowed in response to certain 
carcinogens; data may have limited or no relevance to man).

135. OSHA Generic Cancer Regulations, supra note 66, at 54,185 (to be codified in 29 C.F.R. § 
1990.111).

136. The threat that manufacturers will abuse this possibility for rebuttal is made even greater by the 
wording of the rebuttal criteria. A manufacturer will always be able to argue that high dose animal 
experiments are “not scientifically relevant” to man, because 29 C.F.R. § 1990.113 expressly includes this 
rebuttal criteria as one of the issues open to dispute at the rulemaking hearing. Id. If, as the regulations 
seem to imply, OSHA must meet that argument in every proceeding, it has effectively lost the value of 
addressing the no-effect level issue generically.

137. Thus, rather than take a generic approach, an agency could, of course, prescribe protocols for 
adequately conducted tests and refuse to consider tests not conducted in accordance with the protocols. 

It is more difficult to decide on the appropriate mode of resolution for 
those science policy issues that arise from disputes over inferences and from 
differing scientific interpretation. Nonetheless, an agency can normally 
resolve disputes over inferences generically. For example, although further 
research eventually might shed more light on the differences between benign 
and malignant tumors or between the metabolisms of mice and men, it cannot 
be expected to yield definitive results quickly, and OSHA has therefore made 
the generic policy decision not to draw a distinction between these two types 
of tumors. Yet, due to the possibility that research on a certain chemical will 
show that it produces a carcinogenic metabolite only through a metabolic 
system unique to the experimental animal,134 an agency may want to leave the 
mouse-to-man door ajar to allow manufacturers to make such a showing in 
individual proceedings. OSHA achieves this by allowing a manufacturer to 
rebut a Category I classification by showing that particular positive animal 
results are not scientifically relevant to man.135 The obvious drawback to this 
approach is that it may throw the door wide open to contrived arguments 
concerning individual chemicals and effectively cast away the benefits of the 
original generic proceeding.136

Disputes over scientific interpretation, on the other hand, are generally not 
appropriate for generic resolution. Because the scientific data change from 
chemical to chemical, scientific interpretations of those data will also vary.137 
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For instance, pathologists’ diagnoses of lesions can legitimately vary depend
ing upon the chemical. Although some pathologists might consistently 
diagnose more lesions to be carcinomas than other pathologists, the differ
ences are not systematic. Further research and dialogue among pathologists 
might resolve these differences more rapidly and make generic resolution of 
such issues undesirable. OSHA therefore wisely declines to resolve generically 
interpretational issues, such as the proper criteria for assessing pathology and 
epidemiology, and leaves these questions for case-by-case determination.

From the foregoing it seems clear that many, though not all, cancer-related 
science policy issues are generically resolvable. OSHA has made an exempla
ry effort in this regard. The Consumer Product Safety Commission has 
recently promulgated “procedures” that track the OSHA proposal very 
closely,138 and environmental groups have requested EPA to follow a similar 
approach in regulating carcinogens under the Clean Air Act.139 Although 
EPA has acknowledged that a generic approach would be useful in making 
pesticide decisions, it has not yet proposed generic regulations and does not 
expect to do so for several years.140 By failing to take advantage of this highly 
efficient approach, EPA is condemning itself to wasteful case-by-case resolu
tion of policy-dominated questions.141 Because the EPA pesticide budget is 
limited, this ultimately will decrease the effectiveness of EPA pesticide 
regulation to the detriment of both proponents and opponents of pesticides.

EPA is authorized under FIFRA to issue guidelines for registering new pesticides, 7 U.S.C. § 136w (1976), 
and it has proposed detailed protocols for carcinogenicity tests. See [1978] 2 Chem. Reg. Rep. (BNA) 569. 
Such protocols, however, are of limited value in evaluating data concerning chemicals already present in 
the environment. In performing a risk analysis for such chemicals the agency cannot direct the manner in 
which the data is developed. A generic decision to refuse to consider data on existing chemicals that do not 
meet the specified protocols becomes in effect a decision to allow human exposure to the chemical until 
proper experiments are performed. An agency could, of course, take this approach, but it would entail an 
evaluation of the cumulative health effects that could be caused by all suspected carcinogens during the 
time it would take to perform adequate experiments. See text accompanying notes 28-51 supra.

138. [1978] 2 Chem. Reg. Rep. (BNA) 318. These regulations have recently been found invalid by a 
federal district court. See Dow Chemical Co. v. CPSC, [1978] Cons. Prod. Safety Guide H 75,204 
(W.D. La. 1978).

139. Environmental Defense Fund Petition for the Initiation of Rulemaking Proceedings to Establish a 
Policy Governing the Classification and Regulation of Carcinogenic Air Pollutants under the Clean Air 
Act (1977) (copy on file with author).

140. Environmental Protection Agency, Proposed Procedures for Issuance of Notices of Intent to Deny 
or Cancel Registration or to Change Classification, Rules of Practice Governing Hearings Under Section 6 
of the Federal Insecticide, Fungicide and Rodenticide Act, Supplementary Information, at 36 (copy on file 
at the Georgetown Law Journal) [hereinafter cited as EPA Summary Judgment Proposal or as EPA 
Summary Judgment Proposal. Supplementary Information].

141. See Spector, Regulation of Pesticides by the Environmental Protection Agency. 5 Ecoi. L.Q. 233, 
252 (1976) (discussing the significant advantages of generic approach, and the dangers of case-by-case 
approach in EPA pesticide decisionmaking).

142. See EPA Summary Judgment Proposal, Supplementary Information, supra note 140, at 15-16; note 
11 supra.

THE EPA SUMMARY JUDGMENT INITIATIVE

Because litigants have overused cross-examination and other dilatory 
tactics in pesticide hearings, those hearings now consume more time on the 
average than any other administrative hearings in the federal government.142 
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To compound this problem, Congress in 1972 mandated that the agency 
reevaluate all pesticides and decide whether to cancel or reregister each of 
them within five years.143 Because the United States Department of Agricul
ture, which was responsible for registering pesticides prior to 1970, seldom 
looked closely at potential chronic hazards, the reregistration process should 
result in dozens, and perhaps hundreds, of pesticide cancellation actions over 
the next several years. The limited trial staff of the EPA Office of General 
Counsel, which now numbers seven, cannot possibly undertake the burden of 
these additional cancellation hearings if cancellation actions assume the same 
procedural mode that they have in the past. EPA has reacted to this situation 
by proposing regulations to streamline considerably the unwieldly cancella
tion process.144

143. Pub. L. No. 92-516, as amended by Pub. L. No. 94-140, § 4, Nov. 28, 1975, 89 Stat. 752. This 
section has been amended by Congress to give EPA an indefinite period of time to reregister pesticides. 
Pub. L. No. 95-396, § 8 (to be codified as 7 U.S.C. 136a(g)).

144. See notes 155-85 infra and accompanying text (EPA summary judgment proposal).
145. 40 C.F.R. § 162.6-.il (1977).
146. Id.
147. Id. § 162.1 l(a)(3)(ii).
148. The rebuttals are nearly always paper submissions. Occasionally, however, the agency will hold 

informal factfinding hearings for the presentation of oral testimony during the rebuttal period. Addi
tionally, informal meetings between agency employees and representatives of pesticide manufacturers, 
agricultural user groups, and environmentalists are frequently held both before and after the issuance of the 
RPAR.

149. 40 C.F.R. § 162.11(a)(4) (1977) (burden of proof); id. § 162.11 (b)( 1 )(i)(A)-(C) (factors that rebut 
presumption).

150. 7 U.S.C. § 136d(b)(l) (1976). The Administrator has an alternative to issuing a notice of intent to 
cancel. He may issue a notice of intent to hold a hearing on the pesticide. FIFRA § 6(b)(2), 7 U.S.C. § 
136d(b)(2) (1976). The apparent purpose of a section 6(b)(2) hearing is to allow environmentalists and 
pesticide proponents to thrash out the issue before the agency takes a position on it.

The EPA initiative builds on an existing lengthy and informal precancella
tion procedure called the Rebuttable Presumption Against Registration 
(RPAR) Process.145 Under current regulations that govern this procedure, 
EPA must issue a rebuttable presumption against the registration of any 
pesticide whose toxicological or ecological effects exceed certain generic 
criteria.146 In the case of carcinogens, an RPAR must issue for any pesticide 
that “[ijnduces carcinogenic effects in experimental mammalian species or in 
man as a result of oral inhalation or dermal exposure.”147 The RPAR notice 
and its accompanying position document detail the reasons why the agency 
has determined that the risk criteria have been exceeded. In the informal 
“paper hearing” process148 that follows the RPAR, the proponents of a 
pesticide may rebut the presumption by demonstrating (1) that the agency 
erred in determining that the RPAR criteria were exceeded; (2) that the 
pesticide will not concentrate, persist, or accrue to levels likely to result in any 
significant chronic adverse effects in man; or (3) that the benefits of the 
pesticide’s use outweigh the risks that it poses.149 At the end of this lengthy 
paper hearing the Administrator must decide whether to issue a notice of 
intent to cancel the pesticide.150 To support this decision the agency issues 
another lengthy position document stating its reasons for concluding that the 
risks have not been rebutted, its replies to significant arguments raised during 
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the hearings, its response to the comments of the EPA Science Advisory 
Panel, and its evaluation of the environmental impact of its determination.151

151. See 40 C.F.R. § 162.11(a)(5) (1977).
152. See [1978] 2 Chem. Reg. Rep. (BNA) 446.
153. See EPA Summary Judgment Proposal, Supplementary Information, supra note 140, at 4.
154. 41 Fed. Reg. 51,706, 51,721-22(1976).

The RPAR process, initiated in mid-1975, was not intended to replace 
pesticide cancellation hearings. Rather, the agency implemented it in re
sponse to industry complaints that the agency was deciding whether to issue 
notices of intent behind closed doors and to environmentalist complaints that 
it was scrutinizing too few pesticides. In any event, the RPAR process for 
individual chemicals has taken far longer than the RPAR regulations 
envisioned; it presently consumes two to three years per chemical.152 To 
compound this problem by allowing parties to contest anew every issue 
arising during the RPAR process in a separate formal adjudicatory hearing 
would constitute an inefficient use of agency and litigant resources. Therefore, 
EPA’s proposed procedural regulations attempt to screen out issues that are 
undeserving of formal adjudication.153 Following very closely the Food and 
Drug Administration (FDA) example,154 EPA has adopted a “summary 
judgment” approach under which an affected party can secure an adjudicato
ry hearing on a given issue only if it can demonstrate each of the following:

(1) There is a genuine and substantial issue of fact for resolution 
at a hearing. Hearings will not be granted on issues of policy or law.

(2) The factual issue is not one that may properly be decided on 
the basis of official notice of matters within the expert knowledge 
of the Agency.

(3) The factual issue is capable of being resolved by available and 
specifically identified reliable evidence. A hearing will not be 
granted on the basis of mere allegations or denials or general 
descriptions of positions and contentions.

(4) The material for resolving the factual issue was presented to 
the Agency and included as part of the administrative record for 
cancellation, or good cause existed for not so presenting it. “Good 
cause” means either that the material was not available at the stage 
of the registration process at which it should have been presented, 
or that the material is of such a nature that it can only be presented 
meaningfully in a trial-type hearing.

(5) The data and information identified in the request for 
hearing and supporting objections if established at a hearing would 
be adequate to justify resolution of the factual issue in the way 
sought by the person. A hearing will be denied to the extent the 
Administrator concludes that, even assuming the truth and accura
cy of all of the data and information submitted in support of the 
objection and request for hearing, they are insufficient to justify the 
factual determination urged.

(6) Resolution of the factual issue in the way sought by the 
person is adequate to justify granting some or all of the relief 
sought by that person. A hearing will not be granted to the extent 
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the Administrator concludes that his action would be the same 
even if the factual issue were resolved in the way sought.155

The administrative law judge assigned to the case or a panel of agency 
employees will examine the submissions in a public “pre-trial” hearing and 
prepare a detailed hearing order specifying which issues deserve an adjudica
tory hearing.156

With the exception of the important “official notice” provision,157 the EPA 
summary judgment criteria are identical to the criteria that FDA has 
developed to aid it in avoiding cumbersome adjudicatory hearings under the 
Federal Food and Drug and Cosmetic Act and other statutes it administers.158 
FDA’s summary judgment approach, however, has received a mixed review 
in the courts. In Weinberger v. Hynson, Westcott & Dunning, Inc.xy) the 
Supreme Court reviewed an FDA decision to refuse a hearing to the 
petitioner on FDA’s withdrawal of a new drug application on efficacy 
grounds. The agency relied entirely on the failure of the petitioner to come 
forward with the evidence specifically required by preexisting substantive 
regulations to raise a substantial question of fact on the efficacy issue.160 The 
Court upheld the agency’s summary judgment procedures, which it charac
terized as a threshold determination that “the applicant has not tendered any 
evidence which on its face meets the statutory standards as particularized by 
the [substantive] regulations.”161 The Court stressed that the substantive 
regulations gave the petitioners “full and precise notice of the evidence they 
must present”162 to demonstrate the effectiveness of their drug and thereby to 
justify a hearing on the issue of whether the drug was efficacious. On the 
question whether the petitioner had made the proper threshold showing, the 
Court alluded to “a contrariety of opinion”163 among its members and held

155. EPA Summary Judgment Proposal, supra note 140, § 164.23, at 30-33.
156. Id. at 33-37.
157. See notes 186-87, 189-91 infra and accompanying text.
158. For a thorough discussion of the legality and policy implications of the FDA summary judgment 

regulations, see Ames & McCracken, Framing Regulatory Standards to Avoid Formal Adjudication: The 
FDA as a Case Study, 64 Calif. L. Rev. 14 (1976).

159. 412 U.S. 609 (1973).
160. Id. at 620.
161. Id. The Court concluded that “(w]e cannot impute to Congress the design of requiring, nor does 

due process demand, a hearing when it appears conclusively from the applicant’s ‘pleadings’ that the 
application cannot succeed." Id. at 621.

162. Id. at 622. The Supreme Court, however, was concerned with the vague nature of some of FDA’s 
substantive regulations:

Some of the regulations, however, are not precise, as they call for the exercise of discretion or 
subjective judgment in determining whether a study is adequate and well controlled. For 
example, § 130.12(a)(5)(ii)(a)(2)(i) requires that the plan or protocol for the study include a 
method of selection of the subjects that provide [sic] "adequate assurance that they are 
suitable for the purposes of the study." (Emphasis added.) The qualitative standards 
“adequate" and “suitable” do not lend themselves to clear-cut definition, and it may not be 
possible to tell from the face of a study whether the standards have been met. Thus, it might 
not be proper to deny a hearing on the ground that the study did not comply with this 
regulation.

Id. at 621 n.17.
163. Id. at 623.
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that because a majority of the Court was of the view that the submissions were 
adequate, the agency would have to grant a hearing to the petitioner.164

164. Id.
165. Id. at 621 n.17.
166. Id. at 620-21.
167. Id. at 622.
168. Hynson, Wescott & Dunning, Inc. v. Richardson, 461 F.2d 215 (4th Cir. 1972). The Fourth Circuit 

relied heavily on the fact that there was a clash of expert opinion on the efficacy issue. Id. at 221.
169. Id. at 220-21. The agency had promulgated substantive regulations defining "genuine and 

substantial” evidence. Applying the regulations to the petitioner’s submissions, the agency determined that 
the petitioner had submitted no genuine and substantial evidence. Without according the agency’s 
determination any weight, the court simply overturned it. The court stressed the impressiveness of the 
credentials of the authors of the reports submitted by the petitioners. In the court’s opinion these tests were 
“well-controlled clinical studies.” Id. at 221. The court did not explain why it was better qualified to 
determine what a “well-controlled clinical study” was than the agency.

170. See Edison Pharmaceutical Co. v. FDA, 512 F.2d 1063, 1071-72 (D.C. Cir. 1975) (manufacturer 
met threshold question on establishing material issue of fact; FDA reliance on more stringent procedures 
did not obviate need for hearing); Sterling Drug. Inc. v. Weinberger, 503 F.2d 675, 682 (2d Cir. 1974) 
(FDA order set aside when FDA failed to give manufacturer notice of specific grounds upon which 
withdrawal was based); E.R. Squibb & Sons, Inc. v. Weinberger, 483 F.2d 1382, 1386 (3d Cir. 1973) 
(remanded to FDA to articulate safety standards and take necessary action). See also Cooper Laboratories, 
Inc. v. Commissioner, 501 F.2d 772, 788, 792 (D.C. Cir. 1974) (Leventhal, J., dissenting) (summary 
judgment not based on promulgated regulations; does not meet Hynson test). But see Cooper Laboratories, 
Inc. v. Commissioner, 501 F.2d at 785 (summary judgment affirmed when studies submitted to support 
New Drug Application did not meet statutory standards particularized by the regulation; hearing would be 
exercise in futility); Pfitzer, Inc. v. Richardson. 434 F.2d 536, 545 (2d Cir. 1970) (review of withdrawal 
order denied; FDA had power to apply more precise requirements to antibiotic in question than required 
by 1962 statute); Upjohn Co. v. Finch, 422 F.2d 944, 954-55 (6th Cir. 1970) (same).

The Hynson holding is actually quite narrow. The Court held only that 
when an agency has promulgated regulations setting forth a summary 
judgment procedure and when the agency has promulgated “precise”165 
substantive regulations detailing exactly what evidence the agency will deem 
to raise substantial questions of fact for a hearing, it may deny a hearing on 
those issues for which the regulatee has not tendered any evidence that on its 
face meets those standards.166 The Court’s opinion also indicates that courts 
will examine very closely an agency’s reasons for holding that the evidence 
submitted by the regulatee does not meet the substantive criteria.167 The 
Court affirmed the decision of the Fourth Circuit that simply disagreed on the 
merits with the Commissioner’s conclusions that the petitioner’s submissions 
did not meet the FDA’s substantive criteria.168 The court of appeals did not 
accord any particular deference to the agency’s application of its own 
substantive regulations to the petitioner’s submissions, and indeed it indicated 
that a court should be more ready to overturn agency action taken before a 
hearing than afterward.169 Numerous post-Hynson cases overturning FDA’s 
determinations that petitioners’ submissions do not meet the substantive 
criteria imply a similar lack of judicial respect for FDA’s summary judgment 
decisions.170 No doubt this is partly due to general judicial discomfort with 
the concept of summarily denying a petitioner an opportunity to be heard and 
partly due to judicial reluctance to allow an agency to turn rule 56 of the 
Federal Rules of Civil Procedure on its head by allowing the party requesting 
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summary judgment to put the burden of demonstrating the presence of a 
substantial issue of fact on the opposing party.171 172

171. Rule 56, by contrast, places the burden of demonstrating the absence of any genuine issue of fact on 
the moving party. Fed. R. Civ. P. 56; see Ames & McCracken, supra note 158, at 17.

172. 495 F.2d 975 (D.C. Cir. 1974).
173. Id. at 979; see Chemetron Corp. v. HEW, 495 F.2d 995, 999-1000 (D.C. Cir. 1974) (premix DES). 

Although the FDA initially relied on the Delaney clause, which forbids adding carcinogens to human food, 
it later abandoned that argument in the court of appeals. The Delaney clause contains an explicit exception 
that allows for addition of carcinogenic substances to animal feed if "no residue of such drug will be found 
[by methods of examination described or approved by the Secretary by regulation] ... in any edible 
portions of such animals after slaughter or in any food yielded by or derived from the living animals. . . . ” 
21 U.S.C. § 3O6Ob(d)( 1)(H) (1976). The Secretary had not prolmulgated regulations prescribing or 
approving the particular method of examination that revealed the presence of DES in beef carcasses.

174. 495 F.2d at 981.
175. Id. at 988.
176. Id.
177. Id. at 992.
178. Id. at 984.
179. Id. at 985. Note that even the Supreme Court had great difficulty with two of FDA’s substantive 

criteria. See note 272 infra.

FDA’s summary judgment regulations have been even less successful when 
the FDA has not promulgated substantive regulations setting forth in 
advance the showing a regulatee must make to justify its request for a hearing. 
In Hess & Clark, Division of Rhodia, Inc. v. FDAm the FDA withdrew 
approval of petitioner’s new animal drug applications for feed pellets 
containing DES after determining that DES was a carcinogen and that the 
United States Department of Agriculture had detected DES in beef car
casses.173 The agency refused to hold a hearing on the safety issue, reasoning 
that because the agency had no reason to doubt the results of the USDA 
experiment and because the petitioner’s response had not raised any issues of 
material fact concerning that study, a hearing would be useless.174 The agency 
had not, however, provided the USDA study to the petitioners,175 nor had it 
given the petitioners an opportunity to submit evidence to rebut the study,176 
and it had failed to explain carefully its reasons for concluding that there was 
no material issue of fact.177 The D.C. Circuit, in an opinion written by Judge 
Leventhal, held that the agency was required to set forth its prima facie case 
in a notice to the regulatee so that the regulatee would have an opportunity to 
produce evidence demonstrating the existence of a genuine issue of material 
fact with respect to the factual basis for the agency action. The court stated:

If the Commissioner of FDA is relying on his Notice as a device for 
invoking a summary judgment procedure that avoids the statute’s 
general requirement of a hearing, he must include in such notice 
references to the “facts” that he deems to be established in order 
that there may be a meaningful opportunity to controvert the 
alleged facts and present a material issue for hearing.178

The court generally followed Hynson's mandate on notice and adequacy 
requirements, but noted that this case dealt with safety rather than efficacy 
and made clear that FDA’s procedures for safety and efficacy need not be the 
same.179
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The cases on the FDA summary judgment regulations give the impression 
that the courts’ general discomfort with summary judgment procedures could 
be greatly soothed by assurances that (1) the agency will give those who 
request a hearing clear notice of what they must show to win their prize, and 
that (2) the agency will give hearing proponents a fair chance to demonstrate 
that a hearing is necessary on a particular issue.180 When read in the context 
of the RPAR process, the EPA proposed summary judgment procedures 
clearly meet both of these requirements.

180. Ames & McCracken, supra note 158, at 34-35.
181. See 5 U.S.C. § 555 (1976); Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense 

Council, Inc., 435 U.S. 519, 523-35 (1978); notes 84-109 supra and accompanying text.
182. One could perhaps argue that the RPAR process does not constitute the “hearing" required by 

FIFRA, because it precedes the issuance of the agency’s notice of intent to cancel. A sufficient answer to 
this argument, however, is that the entire record of the RPAR proceeding automatically becomes the 
record of the cancellation hearing at the time the notice of intent is issued. Because the issues in the 
cancellation and RPAR proceedings are identical, it cannot matter when the papers are actually submitted

The crucial difference between the FDA summary judgment procedures 
and the EPA procedures is that the latter’s RPAR process meets all the 
statutory requirements for an informal hearing.181 The FDA regulations 
provide that a hearing proponent must demonstrate the need for a hearing or 
forgo a hearing altogether. The EPA regulations, however, never deprive any 
litigant of a hearing; they only provide for the possible denial of a formal 
adjudicatory hearing.182 The RPAR process constitutes a sufficient hearing 
for most issues; to secure more than an informal hearing, a litigant merely 
must demonstrate a need for more formality than already given.

An even more important distinction between the FDA and EPA summary 
judgment regulations derives from the greater notice that the latter provide. 
The four detailed position documents that EPA generates during the 
rebuttable presumption process provide interested parties with clear notice of 
the factual foundation upon which the agency intends to act, and the entire 
process provides an intimate opportunity, spanning at least three-quarters of a 
year, to identify material factual issues. The hearing proponent will, of course, 
have a full opportunity to argue before the administrative law judge or the 
hearing panel its reasons why an adjudicatory hearing is necessary to resolve 
any of the issues raised during the RPAR process, and the panel must set 
forth reasons for deciding that a trial-type hearing is inappropriate for 
deciding these issues. Thus, the EPA proposed summary judgment regula
tions should easily meet the Hynson and Hess & Clark criteria, even in the 
absence of detailed substantive regulations.

The EPA could, of course, further ensure against judicial reversal by 
promulgating substantive criteria to guide the discretion of the administrative 
law judge and the members of the panel. For example, EPA might promul
gate generic regulations, much like OSHA’s recent regulations, that resolve 
those science policy questions for which generic resolution is appropriate. The 
regulations could then provide on a generic basis that the administrative law 
judge or panel may not award a formal hearing in individual cases on those 
generically resolved questions. Furthermore, the regulations could specify the 
issues for which the panel should ordinarily grant formal hearings. Finally, 
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the generic regulation could specify factors the administrative law judge or 
panel should consider in close cases.183

183. These factors should simply detail the kinds of issues for which adjudicatory procedures are 
functionally most appropriate. See text accompanying notes 238-44 infra.

184. See Fed. R. Civ. P. 56.
185. The following discussion addresses the need for trial-type procedures generally. It therefore 

addresses the extent to which trial-type procedures are necessary to resolve factual issues in generic as well 
as case-by-case proceedings. See Note, supra note 125, at 894-99 (NRC often restricts discovery and cross- 
examination in generic rulemaking proceedings).

186. EPA Summary Judgment Proposal, supra note 140, at 47.
187. In commenting on an early draft of this article, William F. Pedersen, principal author of EPA’s 

proposed summary judgment regulations , stressed that "my concept of ‘official notice' is a synthetic term 
relying for its legality on concepts drawn from several different fields of administrative law." Written 
Comments of Mr. William F. Pedersen, Deputy General Counsel, EPA (June 1977) (copy on file with 
author). To the extent that the approach differs from the traditional view of official notice, it is probably 
unfortunate that the regulations use that term. It would be desirable to write the regulation more 
specifically to spell out the function of the administrative law judge or panel, rather than alluding to a 
doctrine that is not entirely applicable to their function. Brite Mfg. Co. v. FTC, 347 F.2d 477, 478 (D.C. 
Cir. 1965) (FTC may take official notice that public prefers purchasing American-made products; when 
identity of manufacturer unknown, public assumes American manufacturer); In re Manco Watch Strap 
Co., 60 F.T.C. 495, 508, 519 (1962) (same).

Assuming adequate notice and opportunity to argue for a hearing, EPA’s 
summary judgment approach is not at all revolutionary. Summary judgment 
is a simple and time-tested device to improve judicial efficiency in ordinary 
trials. Because regulators’ time is equally precious, reviewing courts should 
afford them similar discretion to prevent wasteful procedural formalities. The 
official notice section of the EPA criteria, however, goes far beyond the 
traditional notion of summary judgment. A pure summary judgment ap
proach assumes that once a material factual issue is identified, a formal 
hearing automatically follows.184 Under the EPA proposed summary judg
ment regulations, the hearing proponent must further demonstrate that trial
type procedures are appropriate for each factual issue for which he requests a 
hearing. The extent to which an agency can deny a regulatee or the public a 
trial-type hearing for genuine factual issues is the subject of the remainder of 
this section.185

B. Formal v. Informal Factfinding

EPA proposes to use an expanded version of the ill-defined notion of 
“official notice” to separate those issues for which trial-type procedures are 
necessary from those for which the RPAR informal procedure is appropriate. 
The supplementary information accompanying the proposed regulation 
promises that “[ojfficial notice will only be taken of those facts which . . . 
have already been established one way or the other by [the RPAR] record and 
are not legitimately in dispute.”186 The preceding statement and many other 
similar dicta in the supplementary information make it clear that EPA’s 
conception of “official notice” is something fundamentally different from its 
traditional definition.187 Traditionally, official notice has been a mechanism 
for factual determinations within an agency’s “expertise” in adjudicatory 
proceedings, without presenting direct testimony and without allowing cross
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examination. Under Professor Davis’ most recent formulation, an agency 
may take official notice of all but critical “adjudicative” facts simply by 
informing all parties of its intent to do so and allowing all parties an 
opportunity to rebut those facts.188 This formulation depends heavily on 
Professor Davis’ almost talismanic distinction between “legislative” facts and 
“adjudicative” facts.189

188. Professor Davis has recently distinguished two categories of noticeable facts:

Critical adjudicative facts. Facts that are clearly adjudicative and that are critical to the 
controversy shall be noticed only if they are not subject to reasonable dispute.
Other facts. Adjudicative facts which are not critical to the controversy and legislative facts 
which are legislative or not clearly adjudicative may be noticed if the agency or administrative 
law judge believes them, whether or not they are subject to reasonable dispute.

K. Davis, Administrative Law of the Seventies § 15.00-8, at 376 (1976). The new Davis criteria are 
not strongly supported in the limited case law on the subject. See Dayco Corp. v. FTC, 362 F.2d 180, 186 
(6th Cir. 1966) (after discussing Professor Davis’ formulation, court rejected FTC’s notice of “other facts” 
derived from single prior case; notice did not rest on agency’s expertise or accumulated knowledge).

189. Professor Davis has described the difference between adjudicative and legislative facts as follows:

Adjudicative facts are the facts about the parties and their activities, businesses, and 
properties. Adjudicative facts usually answer the questions of who did what, where, when, 
how, why, with what motive or intent; adjudicative facts are roughly the kind of facts that go 
to a jury in a jury case. Legislative facts do not usually concern the immediate parties but are 
general facts which help the tribunal decide questions of law and policy and discretion.

2 K. Davis, Administrative Law Treatise § 7.02, at 413 (1958).
190. EPA Summary Judgment Proposal. Supplementary Information, supra note 140, at 47 (“If the 

Agency has done its job right, almost all of its ‘expertise’ regarding a given pesticide will be contained in the 
administrative record . . . .”).

191. The EPA stated its position as follows:

The Agency finds the distinction between “legislative" and "adjudicative” facts too elusive to 
be relied upon in this way. In certain cases it may well be proper to hold a formal hearing to 
consider what are probably "legislative” facts, if they are legitimately in dispute and are 
material to the decision and there is reason to believe that cross-examination in a formal 
hearing would help to resolve them.

Id. at 47-48.

The importance of the traditional view of official notice for the EPA 
approach is that it recognizes that an agency can decide critical factual issues 
without confrontation and cross-examination. The EPA concept of official 
notice, however, goes beyond the traditional official notice criteria in several 
respects. First, the RPAR rebuttal process occurs before, not after, the agency 
announces that it is taking official notice of particular facts. Thus, the 
proposed regulations place the burden on the hearing proponent to demon
strate that factual issues exist that are not officially noticeable. The agency 
does not give the hearing proponent an opportunity to “rebut” the officially 
noticed facts other than in the RPAR process that precedes the official 
determination. Second, EPA apparently does not intend to rely on any strict 
notion of “expertise” in determining whether a fact is officially noticeable, 
except to the extent that the agency’s expertise is embodied in the agency’s 
position documents.190 Finally, the EPA proposal rejects the technical 
distinction between “legislative” and “adjudicative” facts,191 opting instead 
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for a functional approach to determine which issues may receive a trial-type 
hearing. In essence, the EPA summary judgment regulations define “official 
notice” to mean that it will allow adjudicatory hearings only on issues for 
which trial-type procedures can functionally aid the agency.

This position is one of the first attempts by a federal agency to adopt a 
thoroughly functional approach toward the choice between formal and 
informal procedures for resolving issues of fact.192 193 Whether EPA’s innovative 
effort will successfully withstand judicial scrutiny depends on several ques
tions: (1) whether FIFRA gives the agency authority to find critical facts 
informally; (2) whether the APA and the Constitution empower the EPA to 
find facts in this manner; and (3) whether the EPA can rationally distinguish 
between those issues for which informal factfinding is appropriate and those 
issues for which formal factfinding is necessary.

192. For an interesting account of a parallel administrative development under a statute that specifically 
gives the agency power to choose functionally between formal and informal procedures for individual 
issues, see Kestenbaum, Rulemaking Beyond APA: Criteria for Trial-Type Procedures and the FTC 
Improvement Act, 44 Geo. Wash. L. Rev. 679, 704-05 (1976).

193. 435 U.S. 519 (1978); see notes 91-109 supra and accompanying text.
194. 435 U.S. at 524; see 5 U.S.C. § 553 (1976).
195. 435 U.S. at 548.
196. 435 U.S. at 524. In reaching this conclusion the Court followed a long line of cases holding that 

agencies have great discretion in choosing which procedures to use to implement their substantive 
mandates. See, e.g.. United States v. Florida East Coast Ry., 410 U.S. 224, 240-41 (1973) (ICC’s informal 
hearings on rail car per diem rates were sufficient in light of congressionally delegated authority); FCC v. 
Schreiber, 381 U.S. 279, 289-91 (1965) (FCC empowered to institute public hearings on various practices in 
television industry absent showing of need for in camera proceedings; district court cannot substitute its 
judgment for that of Commission); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940) (FCC, in 
granting broadcasting licenses, is free to fashion own rules of procedure). Note, however, that Vermont 
Yankee and other decisions cited in that case involve economic and safety regulation of businesses. When a 
government agency intrudes on fundamental rights of individuals, the courts usually have imposed 
procedural requirements beyond those mandated by statute. See Goldberg v. Kelly, 397 U.S. 254 (1970) 
(due process requires hearing before terminating welfare benefits), discussed in Verkuil, A Study of 
Informal Adjudication Procedures, 43 U. Chi. L. Rev. 739, 740 (1976).

197. One obvious reason is to restrict the agency’s implementation of the policies that prompted the 
enactment of the statute. See Hamilton, supra note 115, at 1331 (statutory provision reflects raw political 
power; procedural provisions may be used to impede regulation and provide basis for judicial review).

The Scope of Judicial Review of Agency Procedures. In Vermont
Yankeem the Supreme Court chastised the D.C. Circuit for imposing more 
than the minimum procedure required by section 553 of the Administrative 
Procedure Act.194 The Court found that nothing in APA, NEPA, the 
circumstances of the case, the nature of the issues, past agency practice, or the 
Atomic Energy Act mandated judicial imposition of more than the minimal 
procedures of section 553.195 Although the Court conceded that there may be 
circumstances that would justify a court in overturning an agency on 
procedural grounds, “such circumstances, if they exist, are extremely rare.”196

Procedural Limitations Imposed by the Agency's Organic Statute. 
The Court in Vermont Yankee recognized that an agency’s organic statute 
may require a procedural scheme more formal than required by section 553 
rulemaking. Congress may decide to impose stringent procedural require
ments upon an agency for many reasons.197 The Occupational Safety and 
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Health Act, however, does not call for procedures beyond those mandated by 
section 553. It merely specifies that OSHA must promulgate health and safety 
standards by rule.198 Although FIFRA is less clear on this matter, it contains 
no explicit requirements for a formal hearing, mandating only that a 
“hearing” follow a notice of intent to cancel a pesticide if it is requested.199 
Although FIFRA does refer to an administrative law judge,200 the administra
tive law judge or a panel of agency experts are free to decide ab initio that 
formal procedures will only be used to resolve a limited number of issues.201 
Indeed, even if FIFRA pesticide hearings were subject to section 556 of the 
APA, EPA’s summary judgment procedures arguably implement the provi
sion of that section that a party is entitled only to conduct “such cross- 
examinations as may be required for a full and true disclosure of the facts.”202 
Thus, the real inquiry for the resolution of cancer-related science policy issues 
is the extent to which trial-type procedures are required by the Constitution, 
the APA, or generalized principles of administrative law.

198. Nevertheless, OSHA typically allows confrontation and cross-examination in important cases. See 
note 237 infra.

199. It is now well-settled that the use of the word “hearing" in a statute does not itself imply that 
Congress intended a full adjudicatory hearing. United States v. Florida East Coast Ry.. 410 U.S. 224, 234- 
35 (1973); United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742, 757 (1972); Norwegian Nitrogen 
Prods Co. v. United States, 288 U.S. 294, 317 (1933); see Verkuil, supra note 116, at 194-96 (discussing 
Florida East Coast and Allegheny-Ludlum).

200. The only references to an administrative law judge are in section 6(d), in which the “Hearing 
Examiner" is given authority to issue subpoenas and to refer questions of scientific fact to a Committee of 
the National Academy of Sciences. 7 U.S.C. § 136(d) (1976). This is hardly evidence of a congressional 
intent that all issues in a pesticide cancellation be resolved in adjudicatory proceedings. Similarly, provision 
for substantial evidence review does not imply that formal procedures are required. See Verkuil, supra note 
116, at 218-22.

201. Congress reaffirmed its intention that pesticides hearings need not be adjudicatory when it enacted 
the 1975 amendments to FIFRA. In the conference report the conferees stressed the need for an adequate 
reviewable record in pesticide hearings, but stopped short of requiring adjudicatory procedures. "It is the 
intent of the Conferees, however, that an adequate reviewable record be developed by the Environmental 
Protection Agency in each of its public hearings although such hearings need not necessarily be 
adjudicatory in nature." H.R. Rep. No. 668, 94th Cong., 1st Sess. 6. reprinted in [1975] U.S. Code Cong. 
& Ad. News 1381.

202. 5 U.S.C. § 556(d) (1976); see American Pub. Gas Ass’n v. FPC, 498 F.2d 718, 723 (D.C. Cir. 1974) 
(per curiam) (§ 556 does not require cross-examination for full disclosure of facts; written submission met 
requirements of due process). In addition to limiting cross-examination, the EPA proposed summary 
judgment regulations operate to limit oral presentation of evidence on issues for which the administrative 
law judge or panel refuses to grant a hearing. Arguably, this runs counter to a party’s right, specified in 5 
U.S.C. § 556(d), “to present his case by oral . . . evidence." Nevertheless, agencies have great discretion to 
require parties in formal hearings to submit only written testimony. See K. Davis, Administrative Law 
Text 271-72 (1972); note 299 infra. Thus, EPA can arguably claim that the RPAR process together with 
the summary judgment procedures constitutes a full adjudication within the APA definition of that term

Procedural Limitations Imposed by the Constitution, APA, and Generalized 
Principles of Admiministrative Law. Part of the Vermont Yankee
litigation involved judicial review of the procedures the AEC utilized to find 
facts about the environmental effects of the uranium fuel cycle, an issue that 
has provoked much scientific debate. Scientists continue to debate the effects 
of low-level exposure to ionizing radiation, although the scientific community 
seems to be in more agreement on this issue than on the low-level effects of 
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chemicals.MJ Similarly, tremendous uncertainties accompany the predictions 
of the suitability of geological containment mechanisms for storing radioac
tive wastes.203 204 Thus, many of the questions resolved in the AEC proceeding 
were “factual” and near the heart of the controversy. The agency nevertheless 
argued that informal factfinding procedures were adequate to resolve those 
issues.205 Although the Supreme Court did not expressly endorse AEC’s 
utilization of informal factfinding procedures for resolving science policy 
questions, it squarely held that they were appropriate under the Constitution 
and the relevant statutes.206 207 Clearly, if the RPAR process followed by EPA 
were identical to the procedures followed by the AEC, EPA should, absent 
any procedural constraints in its organic statute, have little fear of court 
reversal.

203. See generally National Academy of Sciences—National Research Council, Considerations of 
Health Benefit-Cost Analysis for Activities Involving Ionizing Radiation Exposure and Alternatives 
(1977).

204. See generally Carter, Radioactive Wastes: Some Urgent Unfinished Business, 195 Sci. 661, 666, 704 
(1977); Rochlin, Nuclear Waste Disposal: Two Social Criteria, 195 Sci. 23, 27-28 (1977).

205. 435 U.S. at 545.
206. See note 196 supra.
207. 410 U.S. 224 (1973).
208. Id. at 231-34.
209. Id. at 242, 246.
210. Id. at 245 (there is a “recognized distinction in administrative law between proceedings for the 

There are, however, two potentially significant differences between the 
informal factfinding in AEC’s uranium fuel cycle hearings and the informal 
factfinding in the precancellation RPAR process. First, the AEC hearing 
applied to numerous regulatees; it did not focus on the operation of any single 
power plant operator. The RPAR process potentially can focus on the 
pesticide product of a single registrant, although this is rare because most 
important pesticides have many producers. Second, the AEC applied prospec
tively the results of its generic rulemaking. When EPA cancels a pesticide, 
however, it must make a decision about existing stocks of the product. That 
decision can have an enormous retrospective financial impact on the regis
trant.

The Supreme Court has indicated in dicta that informal procedures are 
appropriate only when an agency’s regulatory output has a broad, prospective 
impact, and will affect numerous regulatees. The Court most recently 
expressed this proposition in United States v. Florida East Coast Railway.™ In 
that case the ICC proceeded informally, under APA section 553, in promul
gating across-the-board incentive per diem rate increases for railroad box 
cars.208 Although the carriers argued that trial-type procedures were neces
sary under sections 556 and 557, the Court found that nothing in the 
Constitution or “generalized principles of administrative law” compelled the 
agency to adopt these formal procedures.209

The Court probably reached this conclusion for the practical reason that 
trial-type proceedings could contribute little to the resolution of these issues 
before the agency and could detract a great deal from the efficiency with 
which the agency decided those issues. Instead of focusing on the nature of 
the issues to be resolved, however, the Court looked to the purpose of the 
proceeding210 and relied on the distinction between rulemaking and adjudica
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tion,211 With respect to the application of the rates to numerous regulatees, 
the Court noted that “[n]o effort was made to single out any particular 
railroad for special consideration based on its own particular circum
stances.”212 Turning to the impact of the rates, the Court recognized that the 
agency relied on factual inferences in reaching its conclusions, that the source 
of these inferences was apparent to those reading the subject order, and that 
the inferences “were used in the formulation of a basically legislative-type 
judgment, for prospective application only, rather than in adjudicating a 
particular set of disputed facts.”213 This formalistic approach to an agency’s 
ability to apply informal procedures to “factfinding” seems inconsistent with 
the basic thrust of EPA summary judgment regulations.

purpose of promulgating policy-type rules or standards, on the one hand, and proceedings designed to 
adjudicate disputed facts in particular cases on the other"). The dissent in Florida East Coast, more 
forcefully than the majority, focused on the nature of the agency’s output rather than on the types of issues 
the agency was resolving. Id. at 246-56; see Nathanson, Probing the Mind of the Administrator: Hearing 
Variations and Standards of Judicial Review under the Administrative Procudure Act and Other Federal 
Statutes, 75 Colum. L. Rev. 721, 724-33(1975).

211. 410 U.S. at 244-46. The Court relied heavily on the old distinction between Bi-Metallic Investment 
Co. v. Board of Equalization, 239 U.S. 441 (1915), and Londoner v. Denver, 210 U.S. 373 (1908). In Bi- 
Metallic the agency promulgated a rule that raised property assessments across the board. The Court held 
that no hearing was necessary, stressing the “legislative" nature of the agency action. Londoner dealt with 
individual regulatees; a small group of landowners were assessed for street repairs according to the value of 
the repairs to the individual parcels. The Court held that the landowners were entitled to support their 
allegations by oral argument. As it has in the welfare and employment fields, the Court focused on the right 
to a hearing rather than on the style of a hearing that the Constitution requires. The Court held only that 
the right to submit written objections to the Board was not sufficient. Although the Court agreed that 
“(mjany requirements essential in strictly judicial proceedings may be dispensed with in proceedings of this 
nature,” 210 U.S. at 386, it held that “a hearing in its very essence demands that he who is entitled to it 
shall have the right to support his allegations by argument however brief, and if need be, by proof, however 
informal,” id.

The Court did not elaborate on what it meant by "proof.” Scientific “proof’ often consists of 
documentary evidence, either in the form of published articles or written testimony. Apparently the Court 
contemplated oral proof, but it qualified this requirement by the words “if need be." Id. This qualification 
was presumably an attempt to give the agency flexibility to disregard requests for oral testimony when 
written submissions would be equally useful.

Because the EPA summary judgment regulations give a party to the RPAR process an opportunity to 
make oral argument, before the administrative law judge or hearing panel, concerning the need for a trial
type hearing on particular issues, and because oral proof is required only if necessary, the EPA regulations 
appear to meet the minimum criteria set forth in Londoner.

For further discussions of the distinctions between rulemaking and adjudication, see K. Davis, 
Administrative Law Text 161-62 (1972); Kestenbaum, supra note 192, at 681-82; Note, The Judicial 
Role in Defining Procedural Requirements for Agency Rulemaking, SI Harv. L. Rev. 782, 785-90 (1974).

212. 410 U.S. at 246.
213. Id. (emphasis added).
214. One rather severe drawback of this argument is that Fl FRA provides that the end product of a 

cancellation proceeding is an order. FIFRA § 6(d), 7 U.S.C. § 136d(d) (1976). Arguably this implies that 
the adjudication procedures of section 556 of the APA should apply because adjudicative procedures 
traditionally beget orders while rulemaking procedures produce rules. See 5 U.S.C. § 551(4)-(7) (1976). 
The D.C. Circuit has rejected this argument in Automotive Parts & Accessories Ass’n v. Boyd, 407 F.2d 
330, 335 n.6 (D.C. Cir. 1968), reasoning that even though Congress had characterized the agency’s output 
as an order, the actual agency process clearly fit within the APA definition of rule. The court stressed that

Arguably, an EPA pesticide cancellation is retrospective in effect, focuses 
on a single regulatee, and therefore can only be reached through formal 
procedures. Nevertheless, one could argue with equal force that a pesticide 
cancellation is really a rule within APA definition of the term.214 Although a 
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pesticide may have a single registrant, many parties—including farmers, 
homeowners, pesticide control operators, consumers, and environmen
talists—have an important stake in whether EPA cancels it. Thus, a pesticide 
cancellation proceeding is really polycentric:* 215 it is general in form, and its 
resolution affects many parties in different ways.216 Indeed, a pesticide 
cancellation hearing probably fits the legislative-type procedure better than 
the courtroom-type model.217 Similarly, although a pesticide cancellation may 
be retrospective from the standpoint of the registrant and suppliers, it is 
certainly prospective from the point of view of farmers, consumers of food, 
and environmentalists. EPA has never asserted that the agency has the power 
to stop a consumer from using a pesticide purchased prior to its cancellation. 
Thus, a pesticide cancellation will never take effect until some time after the 
agency issues its final cancellation order.

the motor car safety standard promulgated in that case was prospective only, thereby making it appropriate 
for rulemaking. Although FIFRA is arguably distinguishable on this point, it still makes little sense, as the 
court recognized, to bind an agency to adjudicatory procedures solely because its statute characterizes its 
output as an order.

Similarly, the Supreme Court tn Florida East Coast referred to the ICC’s product as an order, 410 U.S. 
at 245-46, but it labeled the process utilized to reach that order rulemaking because it applied prospectively 
to many regulatees. The courts, therefore, apparently are unwilling to attach any particular significance to 
the statutory or agency use of the word “order.” Moreover, the legislative history of FIFRA 1975 
amendments contains language indicating that Congress did not intend to give great significance to the 
word “order.” See note 201 supra. Whether courts will attach talismanic significance to that word if the 
agency’s role is not so clearly rulemaking remains unanswered. The answer to this question may depend 
upon whether the courts are willing to take a functional approach to the need for trial-type proceedings.

215. See Boyer, supra note 87, at 116-20 (discussion of polycentric problems).
216. See Note, supra note 211, at 787 (test for determining whether agency engaged in rulemaking or 

adjudication is whether action is general in form or applies only to named parties).
217. A “rule" is defined in the APA as “the whole or a part of any agency statement of general or 

particular applicability and future effect . . . ” 5 U.S.C. § 551(4) (1976)(emphasis added). This indicates 
that a rule may affect a single subject matter, such as a chemical. On the other hand, “order” is defined to 
include “licensing,” id. § 551(6); “licensing” includes revocation, suspension, or withdrawal of a license, id. 
§ 551(9), and “license" is defined to include “registration,” id. § 551(8). This indicates that cancelling a 
pesticide registration is in fact not rulemaking. See 1 K. Davis, Administrative Law Treatise § 5.02 
(1958) (if APA definitions of rule, order, and license applied literally, almost every process except licensing 
becomes rulemaking).

218. See note 213 supra and accompanying text.

The EPA, therefore, can colorably label a pesticide cancellation a “ru
lemaking” proceeding. This claim, however, is not very convincing, and it 
requires a considerable stretching of the rulemaking-adjudication categories. 
Thus, the success of the EPA summary judgment regulations may depend on 
the willingness of the courts to abandon this formalistic approach in favor of a 
more functional approach to the constitutional trial-type hearing require
ment.

The formalistic approach was derived from a judicial, and to a lesser 
extent, legislative adherence to an unrealistic paradigm. Initially, the para
digm operated as a role model: when an agency acted in its legislative role it 
could proceed informally as a legislature proceeds; when an agency acted as a 
judge it was required to proceed formally as the judiciary proceeds.218 This 
role model had its theoretical origins in the peculiarly American notion of 
separation of powers; given the regulatory milieu at the turn of the century, it 
probably made a great deal of sense. Broad future-oriented policy questions 
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are simply too unwieldy for trials, both because they do not depend upon the 
accurate resolution of particular questions of fact and because the interests 
affected by such decisions are too numerous to be accommodated within the 
traditional courtroom format. Conversely, it is more feasible, if not particu
larly efficient, to set individual rates and adjust individual tax assessments on 
the basis of a full adjudicatory hearing. The role model continues to make 
good sense when an agency acts to deny a person government largess,219 a 
government job,220 or parole.221 The disputes arising from such government 
actions typically involve credibility questions that can most accurately be 
resolved through direct oral testimony subject to cross-examination.222 For
mal courtroom procedures also ensure that appellate tribunals review a 
complete, well-organized record.

219. See Goldberg v. Kelly, 397 U.S. 254, 266-71 (1970) (AFDC terminated without prior notice; 
recipient entitled to pretermination evidentiary hearing).

220. Perry v. Sinderman, 408 U.S. 593, 603 (1972) (college professor denied renewal of employment 
even though state college had de facto tenure policy; plaintiff entitled to hearing upon proof of property 
interest in tenure).

221. Morrissey v. Brewer, 408 U.S. 471, 484-89 (1972) (termination of parole requires informal hearing); 
accord, Gagnon v. Scarpelli, 411 U.S. 778, 781-82 (1973) (same; probation).

222. See Wright, supra note 116, at 379. Even when the government focuses on the past conduct of a 
single individual with the aim of depriving him of some property or personal right, the Constitution does 
not necessarily require full adjudicatory procedure. See Arnett v. Kennedy, 416 U.S. 134 (1974) (plurality 
opinion) (notice, written comments, and statement of reasons sufficient procedure for depriving govern
ment employee of job). See generally Verkuil, supra note 196.

223. Science policy issues occasionally arise in nuisance cases. See W. Rodgers, Environmental 
Law § 2.1 (1977). But in such cases the courts rarely come to grips with the policy-dominated nature of 
those questions. See Korn, supra note 24, at 1088 (“Plainly it will often be helpful to a court faced with a 
difficult problem of technical fact determination to be freed of the barriers to judicial investigation imposed 
by the formal trial process.”).

224. 1 K. Davis, Administrative Law Treatise § 7.02 (1958); see Kestenbaum, supra note 192, at 
686-88, 692 (nature of issues involved determinative of procedure; adjudicative/legislative distinction 
unhelpful); Cramton, A Comment on Trial-Type Hearings in Nuclear Power Plant Siting, 58 VA. L. Rev. 
585, 591-93 (1972) (whether procedure furthers accurate selection and determination of facts and issues 

The role model, however, is less appropriate in resolving complex issues of 
scientific fact and prediction. Whether to take lead out of gas, force 
automakers to install catalytic converters, require utilities to use scrubbers, or 
demand headrests on all auto front seats requires an agency to explore a 
bewildering spectrum of factual and policy issues. Some of the factual issues, 
such as whether plant A meets air pollution criteria by using scrubber B, 
closely resemble those traditionally decided in courtrooms. Other factual 
issues, such as whether a particular technology will be developed for 
commercial use within the next five years, are somewhat foreign to the 
courtroom.223 It is therefore pointless to categorize the process of deciding a 
case involving a spectrum of such questions as fitting within either a 
legislative or adjudicative role model; some issues have traditionally been 
resolved by legislatures, others by courts. The role model is even less 
applicable to cases involving science policy questions, which initially appear 
to be questions of pure fact that courts normally resolve, but which ultimately 
turn on questions of policy that legislatures typically resolve.

Professor Davis has partially abandoned the paradigm by asserting that the 
kind of hearing to which a party is entitled depends on the nature of the issue 
in controversy, rather than the type of proceeding.224 If an agency needs to 
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decide several issues in a single proceeding, several procedural approaches 
may be in order. Even when the role model characterizes a decisionmaking 
process as “adjudication,” Professor Davis argues that trial-type procedures 
need only be used to resolve “adjudicative facts.”225 The agency can utilize 
less formal procedures to resolve issues of “legislative fact”226 and questions of 
pure policy. Although definitely a step in the right direction, this approach is 
not a great departure from the original paradigm. Professor Davis advocates 
that agencies follow procedures similar to those used by courts when they find 
facts through judicial notice and decide questions of policy or law on the basis 
of briefs and oral arguments.227 He supports a relaxation of formal rules of 
evidence and stringent restrictions on cross-examination for policy-laden 
issues not close to the heart of the controversy. But when the facts the agency 
must decide resemble the facts courts typically decide, then the agency must 
engage in formal factfinding, however inefficient that might be. Moreover, 
Professor Davis originally did not address whether cross-examination might 
be required for agency actions that could formalistically be characterized as 
rulemaking, although his framework at least implies that formal procedures 
would be necessary to decide questions of adjudicative fact irrespective of the 
nature of the proceeding.228

increases efficiency, and is acceptable to agency and parties is determinative of procedure to be used); 
Pedersen, Formal Records and Informal Rulemaking, 85 Yale L.J. 38, 41-42 (1975) (demise of 
adjudicative/legislative distinction spurs development of new procedures); Robinson, supra note 128, at 
504 (procedure should be appropriate for resolution of issues involved in case, both in terms of effective 
resolution of policy issues and fairness to parties).

225. 1 K. Davis, Administrative Law Treatise § 7.02, at 413 (1958), quoted at note 189 supra.
226. Id., quoted at note 189 supra.
227. Indeed, the Federal Rules of Evidence have incorporated Davis’ distinction between legislative fact 

and adjudicatory fact in defining the scope of judicial notice. Fed. R. Evid. 201.
228. More recently, however. Professor Davis has recognized the possibility of deciding adjudicative 

facts in rulemaking proceedings. K. Davis, Administrative Law of the Seventies 190 (1976).
229. See, e.g.. Toxic Substances Control Act, 15 U.S.C. §§ 2601 2629 (1976); Occupational Safety and 

Health Act, 29 U.S.C. §§ 651-678 (1976); Consumer Product Safety Act, 15 U.S.C. §§ 2051-2081 (1976).
230. See South Terminal Corp. v. EPA, 504 F.2d 646, 661 (1st Cir. 1974) (Clean Air Act does not 

require full evidentiary hearing; oral and written argument sufficient); Anaconda Co. v. Ruckelshaus, 482 
F.2d 1301, 1306-07 (10th Cir. 1973) (same); Virgin Islands Hotel Ass’n v. Virgin Islands Water & Power 
Auth., 476 F.2d 1263, 1268 (3d Cir.) (no formal factfinding required when regulation aimed at small 
number of regulatees affected all citizens of Virgin Islands), cert, denied, 414 U.S. 1067 (1973). But see 
ABC Air Freight Co. v. CAB, 391 F.2d 295, 304-05 (2d Cir. 1968) (CAB grant of applications of long-haul 
motor carriers to act as air freight forwarders struck down because insufficient investigation and evidence 
given), cert, denied, 397 U.S. 1006 (1970).

231. See, e.g.. Public Serv. Comm'n v. FPC, 487 F.2d 1043, 1071 (D.C. Cir. 1973) (FPC rates for 
interstate sale of natural gas struck down; findings based on insubstantial evidence), vacated and remanded 

Congressional enactment of a new generation of regulatory statutes has 
signaled the collapse of the paradigm. Several of these new statutes empower 
agencies to make “factual” determinations about individual regulatees based 
on an informal record arising out of a “rulemaking” proceeding.229 The courts 
have, on the whole, reacted positively to this new development, and on 
occasion have allowed agencies to utilize informal factfinding procedures in 
proceedings directed at a small number of regulatees even under older 
statutes.230 In the process, however, courts have taken a more stringent 
approach to judicial review that frequently results in remand to the agency for 
a more formal proceeding.231 What has apparently evolved from this haphaz
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ard process of legislative and judicial innovation is an acceptance of Professor 
Davis’ issue-oriented approach in rulemaking as well as in adjudication. If 
informal procedures can be used to resolve questions of “legislative” fact in 
adjudications, then formal procedures may be required to resolve questions of 
“adjudicative” fact in rulemaking proceedings. Moreover, some court opin
ions evidence a departure from the court-legislature paradigm and impose 
formal procedures only for those “adjudicative” factual issues for which 
formal procedures can aid in the agency’s decisionmaking.232 This newly 
developing “functional approach”233 used to determine which procedures 
should be used to decide which issues, if allowed to mature, should recognize 
a new issue-oriented distinction between formal factfinding and informal 
factfinding.234 An agency should engage in formal factfinding when, re
gardless of the role it is playing, the need for factual accuracy outweighs other 
considerations and trial-type procedures will effectively decrease uncertainty. 
An agency should utilize informal factfinding procedures to resolve all other 
factual and policy issues.

on other grounds, 417 U.S. 964 (1974); Mobil Oil Corp. v. FPC, 483 F.2d 1238, 1262-63 (D.C. Cir. 1973) 
(in challenge of FPC minimum rates for transport of liquids by natural gas pipeline owners, more formal 
hearing required to test evidence to provide reasonable guarantee of reliability); International Harvester 
Co. v. Ruckelshaus, 478 F.2d 615, 630-33 (D.C. Cir. 1973) (EPA's denial of one-year suspension of 
automobile emission standards struck down; remanded to allow cross-examination relating to evidence 
relied upon by EPA); Walter Holm & Co. v. Hardin, 449 F.2d 1009, 1015-16 (D.C. Cir. 1972) (Dep't of 
Agriculture regulation of allowable size of imported tomato may affect foreign policy; remanded to allow 
oral presentation).

For discussions calling for more flexibility in rulemaking proceedings, see generally Claggett, Informal 
Action-Adjudication-Rulemaking: Some Recent Developments in Federal Administrative Law, 1971 Duke 
L.J. 51; Kestenbaum, supra note 192; Williams, supra note 115; Note, supra note 211.

232. In International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973), the court remanded 
for such cross-examination “as to new lines of testimony, and as to submissions previously made to EPA 
... on a proffer that critical questions could not be satisfactorily pursued by procedures previously in 
effect." Id. at 649; see O'Donnell v. Schaffer, 491 F.2d 59, 62 (D.C. Cir. 1974) (agency need only provide a 
procedural framework “that is appropriate for the issue at hand"); Mobil Oil Corp. v. FPC, 483 F.2d 1238, 
1252 (D.C. Cir. 1973) ("[Artificial distinctions based upon the language of the APA should be avoided in 
determining what procedure should be followed.’’); Appalachian Power Co. v. EPA, 477 F.2d 495, 500 
(4th Cir. 1973) (“It is idle, and fruitless, to haggle over the appropriate classification of the Administrator’s 
action . . . .”); City of Chicago v. FPC. 458 F.2d 731, 744 (D.C. Cir. 1971) (agency has authority “to 
realistically tailor the proceedings to fit the issues before it"), cert, denied, 405 U.S. 1074 (1972). The court 
in Bell Telephone Co. v. FCC, 503 F.2d 1250 (3d Cir. 1974), cert, denied, 422 U.S. 1026 (1975), took a 
novel kind of functional approach to the procedural question. It simply defined as “legislative facts” all 
facts “which do not lend themselves to evidentiary resolution." Id. at 1268.

233. See generally J. Mashaw & R. Merrill, Introduction to the American Pubi ic Law 
System 370-74 (1975) (cost-benefit analysis of procedural safeguards necessary to balance governmental 
and private interests); Boyer, supra note 87 (functional approach to polycentric problem of administrative 
decisionmaking). But see Nathanson, supra note 210, at 756-57 (procedural safeguards needed to ensure 
due process and adequate record for judicial review).

234. Of course there is no bright-line distinction between formal and informal factfinding. The kinds of 
factfinding procedures that an agency can utilize lie on a broad spectrum. See K. Davis. Administrative 
Law of the Seventies 242 (1976) (gives checklist of factfinding procedures). By formal factfinding I 
mean trial-type procedures such as oral witness testimony before a presiding officer conducted at a single 
place with cross-examination liberally allowed. By informal factfinding I mean a paper hearing, perhaps 
with two rounds of comments, written interrogatories, and occasional oral argument when it will aid the 
agency in organizing and analyzing the technical material.

The Supreme Court in Vermont Yankee stated that courts have no business 
requiring agencies to utilize formal factfinding procedures in proceedings that 
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can be characterized as rulemaking, regardless of the balance between factual 
accuracy and other considerations for particular issues.235 This position 
appears to be an affirmation of the old paradigm. In the same breath, 
however, the Court manifested an intent to give agencies maximum flexibility 
in designing procedures to meet their own special problems.236 Unquestiona
bly, an agency can voluntarily impose more stringent procedures upon itself 
than Congress has imposed upon it in section 553 of the APA, despite any 
perversions that might cause in the old paradigm.237 The question that 
Vermont Yankee leaves open is the extent to which courts may require 
agencies to utilize formal factfinding procedures in proceedings characterized 
as “adjudicative” under the old paradigm when the agency chooses informal 
factfinding procedures. The answer to this question should be identical to the 
answer given in Vermont Yankee with respect to rulemaking cases—the 
courts should, with rare exceptions, give the agencies freedom to fashion their 
own rules of procedure, even if this means finding facts informally in 
“adjudications.”

The purpose of trial-type procedures is to increase the accuracy of agency 
factual determinations.238 A court should not insist that the agency utilize

235. 435 U.S. at 524; see notes 106-11 supra-, notes 389-96 infra and accompanying text.
236. 435 U.S. at 524 (“[FJormulation of procedures was basically to be left within the discretion of the 

agencies to which Congress had confided the responsibility for substantive judgments.”)
237. Id. (“Agencies are free to grant additional procedural rights in the exercise of their discretion 

. . . .”). OSHA has recognized that oral testimony and cross-examination can be beneficial in resolving 
certain kinds of science policy issues. OSHA allowed cross-examination in its asbestos and vinyl chloride 
hearings. See Industrial Union Dep't, AFL-CIO v. Hodgson, 499 F.2d 467, 471 n.9 (D.C. Cir. 1974) 
(asbestos); Occupational Safety and Health Adminstration, Standard for Exposure to Vinyl Chloride, 29 
C.F.R. § 1910.1017 (1977). OSHA includes a standard clause in notices of proposed rulemaking giving the 
presiding administrative law judge authority to permit questioning of witnesses. See Occupational Safety 
and Health Administration, Standard for Exposure to Inorganic Arsenic, Notice of Proposed Rulemaking, 
40 Fed. Reg. 3392, 3399 (1975) (administrative law judge given broad power to make complete record).

238. See Boyer, supra note 87, at 137-45 (trial-type procedures probably more accurate than other forms 
of factfinding); Hamilton, supra note 115, at 1292 (advantage of trial-type procedures is to point out to 
agency that factual assumptions on which it proceeds are erroneously based). Several commentators have 
also suggested that another purpose of trial-type procedures is to increase the “fairness” or “acceptability” 
of the agency decisionmaking process. See Verkuil, supra note 196, at 740 (widely held view that criteria of 
fairness, efficiency, and satisfaction to participants best fulfilled by trial-type procedures); Note, supra note 
211, at 784 (trial-type procedure based on party participation fairer to individual most seriously affected by 
outcome). See also Boyer, supra note 87, at 146-50 (need for experimentation to determine acceptability of 
other procedures, trial-type procedures not being ideal). As the commentators recognize, this is a very 
amorphous criterion, and it is not of much value in weighing the efficiency and accuracy of the 
administrative process. It has been forcefully brought out in the debate over the proper procedures for 
nuclear power plant licensing that a procedure acceptable to one party may be unacceptable to another. In 
discussing the Bazelon-Leventhal debate in this area, Judge Wright has argued:

[I]t makes no sense to speak of a rule as being fair or unfair to an individual in this objective 
sense of accuracy. A rule allocates benefits and penalties among large classes of individuals 
according to a specific normative standard, and the fairness of such an allocation is ultimately 
a political or philosophical question.

Wright, supra note 115, at 379; see Comment, supra note 65 (discussing implications of Natural Resources 
Defense Council, Inc. v. NRC, 547 F.2d 633 (D.C. Cir. 1976), rev'd sub nom. Vermont Yankee Nuclear 
Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519 (1978)).

Another possible purpose of trial-type procedures is to ensure an adequate record for review. Informal 
factfinding has posed severe problems for reviewing courts. See Texas v. EPA, 499 F.2d 289, 321-22 (5th 
Cir. 1974) (Clark, J..concurring) (record was sparse because no formal hearing held; more orderly process 
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wasteful formal factfinding procedures for issues in which such procedures 
cannot increase the accuracy of the agency’s decision. Even the old paradigm, 
which provides informal summary judgment procedures for policy issues, 
recognizes that trial-type procedures will not increase the “accuracy” of a 
policy decision. Similarly, no amount of confrontation and cross-examination 
will increase the accuracy with which an agency determines trans-scientific 
questions that cannot be resolved by experimentation.* 239 Furthermore, trial
type procedures will not aid in resolving questions plagued by insufficient 
data, although they might be useful in identifying and quantifying the costs 
and benefits of delay pending further experimentation.240

of determination needed); Hamilton, supra note 115, at 1291 (one justification for formal hearing is to 
create record for review); Pedersen, supra note 224 (present rulemaking procedures provide inadequate 
means for judicial review); Williams, supra note 115, at 417-18 (adequate substantive review demands 
complete record). An agency can consider, however, the adequacy of the record during informal 
factfinding and present a record comparable to one produced with formal factfinding. See Pedersen, supra 
note 224, at 78-82 (proposal for reform aimed at assembling focused record for decisionmaking and judicial 
review within informal process). Pedersen, the principal author of the EPA summary judgment 
regulations, apparently has drafted those regulations with a view toward the adequacy of the record on 
review.

239. Trial-type procedures might be helpful, however, in determining whether a particular issue is trans- 
scientific. See note 352 infra. In Edison Pharmaceutical Co. v. FDA, 513 F.2d 1063 (D C. Cir. 1975), the 
petitioners claimed that the FDA's substantive efficacy regulations requiring a “well-controlled” study 
would endanger the human subjects of the study. Id. at 1065. The court held that FDA must provide a full 
evidentiary hearing to determine whether it is possible to develop evidence that meets the regulations. Id. at 
1071-72. The effect of the court’s decision was to require a trial-type hearing to determine whether the 
efficacy issue was in fact trans-scientific. See note 18 supra and accompanying text (examples of trans- 
scientific questions).

240. See Hamilton, supra note 115, at 1289 (trial-type hearing inadequate forum for resolving questions 
in which basic problem is lack of persuasive proof). Trial-type procedures, however, will not be helpful in 
striking the balance between costs and benefits, because such a balance involves a pure policy question. See 
Green, supra note 1, at 798 n.26.

241. See Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 879-80 (1st Cir. 1978) (EPA grant of 
permit to build nuclear power plant amounts to adjudication of disputed facts and thus requires hearing; 
case may turn on experts’ interpretation of fact).

242. See Hamilton, supra note 115, at 1288 (problems encountered in FDA hearings partly due to wide- 
ranging and unproductive cross-examination of expert witnesses); Korn, supra note 24, at 1086-87 (value of 
cross-examination often negligible when dispute turns on matters of expert judgment rather than on 
veracity). The demeanor of expert witnesses under fire is not relevant to the accuracy of their statements. 
See Environmental Defense Fund Inc. v. EPA, 489 F.2d 1247, 1253 (D.C. Cir. 1973) (DDT cancellation; 
“The case appears to be one where the demeanor of the witnesses is not particularly important . . . .”); 
Boyer, supra note 87, at 128 n.58 (demeanor evidence has only marginal value for assessing expert 
testimony in administrative hearings); Spector, supra note 141, at 250 (inferences drawn from demeanor in 
EPA hearings may provide little or no guidance).

When the experts disagree in their interpretations of scientific data, trial
type procedure at first glance might seem appropriate. Extensive cross- 
examination could probe the real differences in interpretation and might 
provide the decisionmaker with some basis for choosing between the ex
perts.241 Unfortunately, cross-examination usually reveals only the depth of 
the disagreement among the experts; it rarely reveals any basis for choosing 
one expert’s interpretation of the data over another’s.242

Cross-examination, however, can be of great value in probing inferences. 
Direct oral testimony and cross-examination provide an opportunity to 
examine the assumptions upon which an expert bases his interpretation. The 
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assumptions an expert uses can be result-oriented and highly policy-dominat
ed.243 The validity of the scientist’s assumptions will obviously affect the 
accuracy of his inferences.244 The decisionmaker should be aware of those 
assumptions to be able to draw his own conclusions.

243. See note 62 supra and accompanying text. Indeed, nonexpert counsel usually play a heavy role in 
drafting written expert testimony.

244. This is particularly true for mathematical models. See note 75 supra and accompanying text.
245. See Boyer, supra note 87, at 145 (decisionmaking objectives should be obtained at least cost; 

agencies should explore better and less expensive methods of satisfying their objectives); Cramton, supra 
note 224, at 586 (trial-type procedures result in delays, enormous expense, and poor results; agencies 
should search for better procedures).

246. The resources lost to the agency by virtue of its utilizing formal factfinding procedures on a given 
issue would equal the resources expended on formal factfinding minus the resources expended on informal 
factfinding for the same issue. Because the informal RPAR process has already been completed at the time 
EPA decides whether to allow formal factfinding on a given issue, the cost of formal factfinding to EPA is 
simply the cost to the agency of this additional proceeding, which can run into the millions of dollars. 
Moreover, the harm done to the environment due to the forgone opportunity to use staff personnel in 
examining and perhaps cancelling other pesticides constitutes an additional cost. See note 115 supra.

247. In the case of pesticides the affected interests include (1) the registrant’s financial interest; (2) the 
interests of pesticide applicants; (3) the interests of the farmers and homeowners that pesticides protect; (4) 
the interests of consumers who are exposed to pesticides; and (5) the interests of the general environment 
that is affected by pesticides. Cf. Tribe, Ways Not to Think About Plastic Trees: New Foundations for 
Environmental Law, 83 Yale L.J. 1315 (1974) (identification of roots and inadequacies of homocentric 
perspective of environmental law; best interests of individual persons are not demonstrably congruent with 
those of natural order as whole).

248. This is probably as close as one can come to defining "fairness” to an individual. See note 335 supra 
(fairness of agency decisionmaking process through trial-type procedures). It is also probably a major 
consideration underlying the Supreme Court’s statement that the need for trial-type procedure is 
determined by the narrowness of its impact. United States v. Florida East Coast Ry., 410 U.S. 224, 245-46 
(1973).

249. See note 236 supra and accompanying text.
250. EPA Summary Judgment Proposal, supra note 140, § 164.27(a)(3), at 41-42 (once hearing is 

ordered, Administrator shall set "target date" for issuance of initial decision of presiding officer).

Agencies should engage in formal factfinding to enhance factual accuracy. 
But countervailing considerations exist in the form of reduced administrative 
efficiency and increased expense to all parties to the proceedings. Thus, even 
when formal factfinding enhances accuracy, these “transaction costs” may 
outweigh any benefits derived from increased accuracy.245

A more detailed breakdown of transaction costs would include the 
resources lost to the agency,246 the resources lost to all other parties 
participating in the hearing, and the harm resulting from status quo exposure 
to the chemical during the additional time it takes to conduct the formal 
proceedings. On the benefit side, the need for formal proceedings would 
depend on the value of the affected interests,247 the degree to which inaccurate 
decisions would affect those interests,248 and the likelihood that formal 
factfinding will reduce uncertainty on the particular issue in question. The 
responsibility for the initial balancing of these costs and benefits rests with the 
agency249 and a mechanism providing the means with which to strike such a 
balance is provided by the EPA’s summary judgment procedures.

The proposed regulations enable an administrative law judge to decide 
whether to allow cross-examination on a particular issue. In view of the time 
constraints imposed for the issuance of the initial decision,250 the judge is 
given wide discretion to make such a balance. There is no apparent reason 
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why an administrative law judge should not be allowed to make this judgment 
at the outset. To make the judgment, he will of course need proffers of the 
issues upon which oral testimony and cross-examination are sought, argu
ments on the extent of the evidentiary clash on those issues, and preliminary 
estimates of the extent to which cross-examination will increase factual 
accuracy on those issues.251 Arguably, the EPA proposed summary judgment 
regulations provide such leeway252 and in this sense the procedures seem 
faultless.

The proposed regulations also allow for the possibility that an agency 
panel, rather than an administrative law judge, may make the hearing 
determination. The inclusion of experts on the panel who are familiar with the 
technical issues that arise in regulating chemicals can be a positive feature. 
The agency, however, must seek to ensure that such panel experts limit 
consideration to the evidence in the record.253 Within these limits, such 
nonlawyer agency experts can greatly aid in appraising the nature of the 
scientific dispute. For example, expert panelists can help detect trans- 
scientific issues that by definition do not deserve formal factfinding.254 They 
can also aid in apprising the nonexpert members of the panel that cross- 
examination of a certain witness might reveal a lack of qualification or hidden 
bias on the part of the scientist.255

251. See Kestenbaum, supra note 192, at 701-02 (cross-examination should be restricted to resolution of 
issues crucial to substance of rule and used only when less time-consuming measures will not work). Cross- 
examination should rarely be allowed merely to probe one party’s evidence when no other party offers 
conflicting evidence on the same issue.

252. Section 164.22(b) of the proposed summary judgment regulations provides:

[Hearing requests] shall consist of expositions of the factual questions alleged to be at issue 
and their relevance to the basic decision to be made, sufficient to affirmatively justify the 
findings required by § 164.23, together with a designation of the specific factual areas to be 
explored and the hearing time estimated to be necessary for that explanation. A copy of any 
report, article, survey or other written document relied upon shall be submitted or designated 
from the administrative record for cancellation.

EPA Summary Judgment Proposal, supra note 140, § 164.22(b), at 30.
253. The court in Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 880-82 (1st Cir. 1978), was 

obviously disturbed by the fact that the EPA Administrator relied upon a panel of agency experts to advise 
him in overturning the Regional Administrator's refusal to issue a discharge permit to the Seabrook, New 
Hampshire nuclear power plant. The court sharply limited the function of the panel to “sifting” and 
“analyzing” evidence, holding that the agency experts could not go beyond the record for evidence in 
advising the Administrator. Id. at 881. According to the court, the panel could consult only the scientific 
literature included in the record. Id. at 881-82. This extremely formalistic holding, if strictly applied, could 
reduce the notion of agency "expertise” to pure myth In any event, it runs counter to the thrust of 
Vermont Yankee. See notes 91-112 supra and accompanying text. Nevertheless, there is some force to the 
court’s suggestion that agency scientists should not be allowed to advise the Administrator ex parte, 
particularly to the extent that they rely upon information the parties have not had an opportunity to 
challenge. Cf. Ohio Bell Tel. Co. v. Public Util. Comm’n of Ohio, 301 U.S. 292, 302-03 (1937) 
(Commission, in ordering refund of excess earnings, determined amount of refund by taking judicial notice 
of price trends based on information secretly collected and never disclosed; due process violation because 
no opportunity given to challenge findings). This would seem particularly true for science policy issues in 
which “expertise” is often not as important as policy.

254. See Weinberg, supra note 16, at 220 (crucial role of scientists in trans-scientific debate is to clarify 
where science ends and trans-science begins).

255. One of the dangers of characterizing science policy issues as policy-dominated is the real possibility 
that one or more of the parties to the dispute will dredge up an “expert" who will disingenuously testify in
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Whether formal procedures are necessary to find particular facts is 
predominantly a legal question, sometimes involving a sensitive constitutional 
balance. Therefore, at least one experienced attorney or administrative law 
judge should be a member of the panel. Scientists can aid in preliminarily 
estimating the effects of delay on health and environment. But they will 
usually be of little aid in assessing and balancing other policy considerations, 
such as the likelihood that trial-type procedures will increase factual accuracy 
on a given issue. A lawyer, on the other hand, could provide some expertise in 
this area. Finally, providing that a member of the panel be a lawyer would 
probably increase the respect that reviewing courts give to the hearing 
determinations. Thus, assuming that a lawyer or administrative law judge is a 
member of the hearing panel, the EPA proposed summary judgment proce
dures should survive the limited Vermont Yankee review that only requires 
the agency to use the minimum procedures provided by the APA and its 
organic statute and leaves to the agency’s discretion the specific procedures 
needed to fulfill these statutory minima.* 256 Indeed, reviewing courts should 
applaud this step in the direction of a functional approach to administrative 
factfinding.

flat conflict with the mainstream of the scientific community on a given issue, thus converting it in the 
minds of the nonexpert panelists into a science policy issue. This ruse will most likely be attempted by the 
side that has the weakest factual case and perceives that policy or political issues favor its position. Agency 
expert decisionmakers can cure this to a limited extent, but cross-examination can often uncover the fraud 
quickly and accurately.

256. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 
524 (1978).

257. See note 7 supra and accompanying text.
258. 499 F.2d 467 (D.C. Cir. 1974).

IV. Substantive Resolution of Science Policy Questions

A. Substantive Resolution of Science Policy Questions in the 
Agencies

If Congress had intended that EPA and OSHA regulate chemicals only on 
the basis of scientifically accepted “facts,” no regulatory programs would be 
possible. The courts have recognized this problem and have almost uniformly 
upheld EPA and OSHA in their attempts to regulate human exposure to 
carcinogens, even though the issues have involved great scientific uncertain
ty.257 The D.C. Circuit set the tone for legal analysis of science policy 
questions in Industrial Union Department, AFL-CIO v. Hodgson,258 in which 
the court reviewed OSHA’s permanent standards for worker exposure to 
asbestos. In upholding OSHA’s standards, the court recognized that some of 
the issues involved in that case were science policy questions:

With respect to some of those questions, the evidence was such that 
the task consisted primarily of evaluating the data and drawing 
conclusions from it. . . . But some of the questions involved in the 
promulgation of these standards are on the frontiers of scientific 
knowledge, and consequently as to them insufficient data is 
presently available to make a fully informed factual determination.
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Decision making must in that circumstance depend to a greater 
extent upon policy judgments and less upon purely factual analy
sis.259

259. Id. at 474.
260. See, e.g., Ethyl Corp. v. EPA, 541 F.2d 1, 26-29, 31-32 (D.C. Cir.) (EPA’s regulation of lead 

content of gasoline), cert, denied, 426 U.S. 941 (1976); Reserve Mining Co. v. EPA, 514 F.2d 492, 507 n.20 
(8th Cir. 1975) (court of appeals modified district court’s injunction ordering closing of iron ore processing 
plant; appreciation of risk posed by factory’s discharge demands understanding of state of scientific 
knowledge); Synthetic Organic Chem. Mfrs. Ass'n v. Brennan, 503 F.2d 1 155, 1158 (3d Cir. 1974) (OSHA 
regulations on worker exposure to ethyleneimine), cert, denied, 420 U.S. 973 (1975); Amoco Oil Co. v. 
EPA, 501 F.2d 722, 735, 740-41 (D.C. Cir. 1974) (EPA regulations prohibiting use of leaded gas in 
automobiles fitted with catalytic converters and requiring widespread retail marketing of at least one grade 
of unleaded gas; rulemaking process is quasi-legislative in character, dealing less with “evidentiary’’ 
disputes than with normative conflicts, projections from imperfect data, experiments and simulations, 
educated predictions, and differing assessments of possible risks). See also Cramton, supra note 224, at 596 
(policy issues should not be passed off as scientific problems); Comment, supra note 65, at 190 (“Decisions 
based on extreme uncertainty are quintessential policy judgments”).

261. 541 F.2d 1 (D.C. Cir.), cert, denied, 426 U.S. 941 (1976).
262. Id. at 28, 29; cf. Draft Work Plans of the Interagency Regulation Liaison Group, [1977] 1 Chem. 

Reg. Rep. (BNA) 1426, 1432 (“Whether a particular type of risk may have to be accepted in certain 
circumstances is a policy decision, but the issue should not become entangled with the scientific problem of 
risk measurement.”).

263. 541 F.2d at 31-32.

Other courts have followed the Hodgson lead in regarding the resolution of 
science policy questions as policy judgments.260 Indeed, Judge Wright in his 
lengthy majority opinion in Ethyl Corp. v. £PA261 implied that policy 
judgments are always inherent in risk assessments.262 The opinion strongly 
suggests that if a statute allows an agency to make risk assessments, Congress 
must have expected the agency to make policy judgments when findings of 
fact cannot be made with absolute certainty.263 The conclusion that an agency 
engaged in risk assessments may exercise policy judgment, however, merely 
begins the analysis of how the agency should resolve science policy questions. 
It does not speak to the content of the policies that may fill the factual void; 
nor does it address the extent to which an agency may substitute policies for 
facts.

LIMITS ON UNCERTAINTY IN SCIENTIFIC DECISIONMAKING

To a large degree the exercise of regulatory policy judgment in resolving 
science policy questions must be result-oriented. For example, an agency may 
decide as a policy matter whether results from mouse experiments may be 
used to estimate carcinogenic risk to man. There is no ascertainable public 
policy on this narrow issue that is independent of the policies that will be 
furthered by the agency’s decision to regulate. The regulator can predict that 
if he uses mouse experiments to predict risk to man he is more likely to reduce 
human exposure to chemicals in general than if he does not. He can then 
search for sources of public policy, including statutes, court decisions, and the 
political environment, for indications whether he should choose that result. 
From this result-oriented perspective, he can ultimately decide how to resolve 
the original question whether to extrapolate from mouse to man in each 
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specific case. The court in Hodgson recognized this result-oriented approach 
when it stated that the policy judgment in that case concerned “the relative 
risks of underprotection as compared to overprotection.”264

264. Industrial Union Dep't, AFL-CIO v. Hodgson, 499 F.2d at 475. This suggestion that the 
decisionmaker consider the consequences of an erroneous decision has appeal as a framework for analysis 
of science policy issues. See Reserve Mining Co. v. EPA, 514 F.2d 492, 536 (8th Cir. 1975) (serious 
consequences could result if medical hypothesis on which regulatory decision is based should ultimately 
prove true); International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 641, 648 (D.C. Cir. 1973) (in 
considering EPA’s denial of one-year suspension of 1975 auto emission standards under Clean Air Act, 
court balances economic and ecological risks inherent in a “wrong decision’’); Leventhal, supra note 76, at 
536 (Congress balanced risks of erroneous action against risks of delayed action in its reliance on 
predictions by agencies).

265. Representative William Wampler (Repub. Va.) is fond of criticizing EPA for its pesticide 
decisionmaking process. 123 Cong. Rec. E7215 (1977); see Pesticide & Toxic Chemical News, Dec. 7, 
1977. at 7. He introduced a bill in the 95th Congress that would have required EPA to contract with the 
National Academy of Sciences for a report on whether animal carcinogenesis tests are relevant to man. The 
report would also discuss whether threshold levels exist for carcinogens. HR 12022, 95th Cong., 2d Sess., 
124 Cong. Rec. 2748, 2779 (1978).

From the other side of the political spectrum the Subcommittee on Interstate and Foreign Commerce, 
chaired by Representative John Moss (Dem. Cal.), has criticized EPA for relying too heavily on scientific 
notions of proof. Federal Regulation and Regulatory Reform, Report by the Subcomm, on 
Oversight and Investigations of the House Comm, on Interstate and Foreign Commerce, 
94th Cong., 2d Sess. 139-42 (1976).

266. Result-oriented resolution of trans-scientific questions is not uncommon within the scientific 
community as well. See Mantel & Schneiderman, Estimating "Safe" Levels, A Hazardous Undertaking, 35 
Cancer Research 1379, 1382 (1975) (choice of log-probit dose-response model over more conservative 
linear nonthreshold model justified on grounds that use of former model ultimately would result in fewer 
products taken off market).

267. See International Union of Electrical, Radio & Mach. Workers v. United States, 280 F.2d 645, 649 
(D.C. Cir. 1960) (nuclear power plant construction permit proceeding), rev'd sub nom. Power Reactor 
Dev. Co. v. International Union of Electrical, Radio & Mach. Workers, 367 U.S. 396 (1961); Gelpe & 
Tarlock, supra note 1, at 412 & n. 117; cf. Green, supra note 1, at 801 n.37 (agencies should err on side of 
conservatisim, but question is how conservative agency should be). In 1976 Judge Leventhal gave an 

Advocating a result-oriented approach to science policy questions may 
sound peculiar to lawyers and scientists trained in the virtues of rational 
thought, but it is the essence of political debate. The politicians who, from 
both sides of the political spectrum, have roundly criticized the EPA 
Administrator’s pesticide cancellation decisions often speak of infirmities in 
the scientific underpinnings of his risk analysis when in reality their concern is 
with the results the Administrator has reached.265 Because few politicians are 
more qualified than the typical regulator to assess the merits of a scientific 
disagreement, their criticism is somewhat unfair.266 Their advocacy of 
particular administrative outcomes is, however, entirely appropriate. Because 
science policy questions are scientifically unresolvable at the time a decision 
must be made, it is not illogical or inappropriate for politicians to urge the 
regulator to resolve them in a way that will reach a particular result. A result- 
oriented approach to science policy problems will not necessarily lead to bad 
decisionmaking. To the contrary, a regulator’s open acknowledgement that 
result-oriented policy considerations will guide his resolution of science policy 
issues will simply ensure that the regulator will make the subjective decision 
instead of a scientist or low-level bureaucrat. Indeed, it is from such a result- 
oriented perspective that regulators, legislators, and judges speak of erring on 
the side of safety.267
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Counterbalancing result-oriented policies is the policy favoring factual 
accuracy in administrative decisionmaking.268 Indeed, Congress occasionally 
articulates in an agency’s statute a preference for factual accuracy, usually in 
the form of procedural requirements. The scientific community holds factual 
accuracy in high esteem, and scientists carry this high regard over into the 
regulatory arena.269 270 Unfortunately, because complete accuracy is never 
possible for science policy issues, an agency can never fully implement this 
policy. An agency’s resolution of particular science policy issues therefore 
must reflect a balance between result-oriented policies and factual accura
cy.2™

extemporaneous view of this approach to resolving trans-scientific issues:

When the consequences of an action are very great, as in the case of carcinogenic chemicals, a 
lower probability of catastrophic effects will justify action by a court to protect the public. In 
these cases we must be satisfied with extrapolations from laboratory test animals to human 
populations and we do not have the epidemiological data to overcome these uncertainties. In 
these instances involving great potentials for harm, where the results are so horrible if an 
incorrect decision is made, we must act on the side of caution, and we often are satisfied with 
evidence of a lower order than that required in the typical civil case.

Legal and Scientific Uncertainties of Weather Modification 73 (W. Thomas ed. 1977) (panel 
discussion).

268. Factual accuracy has always been important in the Anglo-American legal tradition, although it 
often finds itself outweighed by other policy considerations. See V. Ball. R. Barnhart, K. Brown, G. 
Dix, E. Gellhorn, R. Meisenholder, E. Roberts & J. Strong, McCormick's Handbook of the 
Law of Evidence 152 (E. Cleary ed. 1972) (evidentiary privileges and rules of exclusion) [hereinafter 
cited as McCormick].

269. In 1976 Professor Harold Green extemporaneously elaborated on a possible difference in viewpoint 
between scientists and lawyers on the issue of factual accuracy:

A scientist, I suppose, would not be willing to accept as true something that does not have a 
very high degree of probability of being true. In the legal system, however, we are willing to 
accept as true things that are simply more probably true than false. . . . And, as a matter of 
fact, we can go even further, because the legal system is prepared to accept as true some things 
that informed persons may regard as untrue.

Legal and Scientific Uncertainties of Weather Modification 73 (W. Thomas ed. 1977) (panel 
discussion). See generally Thomas, Scientists and Lawyers: Their Obligation to Cooperate, in SCIENTISTS IN 
the Legal System: Tolerated Meddlers or Essential Contributors 1 (W. Thomas ed. 1974).

270. Result-oriented policies and factual accuracy need not always compete. The policy favoring factual 
accuracy always supports maintenance of the status quo. When the result-oriented policy also favors the 
status quo the policies are harmonious. For example, the policy favoring factual accuracy in decisionmak
ing would argue against taking a pesticide off the market until further research proved that the product's 
alleged risks were genuine. If the result-oriented policy also favored status quo exposure, then the policies 
would be in harmony and the agency should resolve the question against the proponents of reduced 
exposure. Conversely, the policy favoring factual accuracy would argue against registering a new pesticide 
if further research would increase the accuracy of that decision. If the result-oriented policies also favored 
reduced exposure to chemicals, the policies would be in harmony, and the decisionmaker should refuse to 
register the pesticide. The latter combination of policies may presently be occurring in EPA, since very few 
new pesticides are being registered. See Federal Insecticide, Fungicide and Rodenticide Act: Hearings before 
the House Comm, on Agriculture. Part 3, General Farm Bill. 95th Cong., 1st Sess. 7, 11. 17, 107 (Mar. 7, 8, 
9, 1977). This has changed the result-oriented policies. Congress has recently enacted a “conditional 
registration" provision that allows EPA under certain circumstances to permit the sale, distribution, and 
use of a pesticide that has not been adequately tested, while the testing process continues. Pub. L. No. 95- 
396, § 6 (to be codified at 7 U.S.C. § 136a (7), (8)).
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SOURCES OF AGENCY POLICY

In theory an agency’s statute should explicitly resolve two key questions: 
(1) what result-oriented policies should guide the decisionmaker in the 
absence of factual certainty; and (2) to what extent should such result- 
oriented policies prevail over the policy favoring factual accuracy in adminis
trative decisionmaking. Not surprisingly, Congress is rarely so obliging. 
Congress often includes a statement of findings and purpose that expresses the 
general policy considerations motivating it to enact a piece of legislation, but 
rarely does Congress define explicitly the accuracy it expects from an agency, 
perhaps deferring to agency “expertise.” Because the degree of certainty 
required to establish the factual predicates of an agency action is a policy 
question that demands no particular expertise, this deference to agencies is 
perhaps unfortunate. Even if Congress were inclined to do so, however, it 
probably could not draft a simple statutory directive that would specify a 
required degree of factual certainty for the agency.271 Yet, despite a general 
lack of explicit guidance on the two questions relevant here, statutes often 
give strong implicit indications of congressional policy in their procedural and 
judicial review sections.

271. One could imagine a statute with the following provision: “Notwithstanding any other provision in 
this Act, no regulation shall issue unless the agency can demonstrate that it is at least 51% certain of the 
existence of the facts underlying the regulation.” Such a provision would simply be placing the burden of 
proving the existence of essential facts upon the agency. If Congress did not desire to place the burden on 
the agency, and yet still desired to put some limits on the uncertainty under which the agency could act, it 
could simply substitute 25% for 51%. Unfortunately, neither of these prescriptions is very practical. Given 
the nebulous nature of the facts underlying regulation of carcinogens, it is highly unlikely that the agency 
could accurately calculate the degree of certainty. The focus of the dispute between agency and regulatee 
would simply shift to the accuracy with which the agency could establish the certainty of a factual finding.

Congress could put some less-than-quantitative bounds on agency discretion by passing the issue on to 
the courts through the use of terms like “high degree of certainty,” “substantial certainty," or “reasonable 
certainty.”

272. 29 U.S.C. § 651(b) (1976). The National Environmental Policy Act contains similar broad 
statements indicating a congressional desire to protect the environment. See 42 U.S.C. § 4321 (1976). One 
commentator has implied that this indicates a preference for resolving uncertainty in favor of the 
environment. Trubek, Allocating the Burden of Environmental Uncertainty: The NRC Interprets NEPA's 
Substantive Mandate, 1911 Wise. L. Rev. 747, 748, 763.

273. Industrial Union Dep’t, AFL-CIO v. Hodgson, 499 F.2d 467, 475 (D.C. Cir. 1974); see Society of 
Plastics Indus., Inc. v. OSHA, 509 F.2d 1301. 1308 (2d Cir.) (“[I]t remains the duty of the Secretary to act 
to protect the workingman . . . .”), cert, denied, 421 U.S. 992 (1975).

274. See Stewart, The Reformation of American Administrative Law, 33 Harv. L. Rev. 1669, 1683 
(1975) (over past several decades federal legislation establishing agency charters has been strikingly broad 

General Purpose Sections of Statutes. On rare occasions, the general
purpose section of a statute will articulate clear policies to guide regulatory 
decisions. Section 2 of the Occupational Safety and Health Act declares that 
its purpose and policy is “to assure so far as possible every working man and 
woman in the Nation safe and healthful working conditions,”272 and the 
courts have stated that worker health is “the overriding concern of 
OSHA.”273 Congress has, therefore, given an explicit indication of a policy 
preference in favor of employee protection.

Such explicit statements of congressional policy are rare. Congress often 
delegates to agencies the task of balancing competing interests,274 and it has 
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taken care not to state too explicitly how that balance should be drawn. 
FIFRA is a good example of this kind of statute. FIFRA contains no general 
statement of purpose and policy; it merely mandates that EPA balance the 
risks of pesticide use against the benefits.275 Because Congress has given no 
explicit indication of whether pesticide use should generally be favored or 
disfavored, the EPA (or reviewing courts) must look for more subtle 
indications of substantive policy.

and nonspecific).
275. 7 U.S.C. § 136d(b) (1976).
276. Id.
277. The statute defines “unreasonable adverse effects on the environment” as “any unreasonable risk to 

man or the environment, taking into account the economic, social, and environmental costs and benefits of 
the use of any pesticide.” Id. § 136(bb).

278. “There is a point at which the probability of an occurrence may be so low as to render it almost 
totally unworthy of consideration.” Carolina Environmental Study Group v. United States, 510 F.2d 795, 
799 (D.C. Cir. 1975) (discussing probability of occurrence of major nuclear reactor accident).

279. 29 U.S.C. § 652(8) (1976).
280. 581 F.2d 493 (5th Cir. 1978), cert, granted. 47 U.S.L.W_____(U.S. Feb. 21, 1979) (No. 78-911).

The Threshold for Agency Action. The initial finding that Congress
requires an agency to make prior to exercising its regulatory authority may 
give some indication of the results Congress intended the agency to reach in 
close cases and of the factual certainty that Congress expected the agency to 
attain prior to a regulatory decision. The FIFRA standard—“unreasonable 
adverse effects on the environment”—276 is further defined to mean that the 
Administrator may not cancel a pesticide for a given use unless the risks of 
that use outweigh its benefits.277 By mandating risk-benefit analysis Congress 
apparently sought to avoid giving any explicit indication of which outcome it 
generally preferred.

A risk-benefit standard for action does, however, give some indication of 
congressional intent of the degree of certainty that should support agency 
factual determinations. The mandate to balance all risks against a pesticide’s 
benefits indicates an intent to set a very low threshold on certainty with 
respect to the existence of a risk. In a rigorous analysis, the risk that a 
pesticide poses to society is reduced by the probability that the facts 
underlying the agency’s risk analysis are untrue, but the risk is not eliminated. 
Of course, the uncertainty surrounding the existence of a particular risk can 
be so high that the risk itself becomes negligible, and it need not be weighed in 
the balance.278 When the uncertainty involves the magnitude of the risk rather 
than the likelihood of its occurrence, a more difficult problem arises. In cases 
of great uncertainty the actual risk could range from negligible to very high. 
A risk-benefit standard argues in favor of considering the risk, but gives no 
guidance for the certainty with which the agency should define its magnitude.

Despite a recent Fifth Circuit holding to the contrary, it seems clear that 
Congress meant to be less equivocal in establishing the threshold for agency 
action under the Occupational Safety and Health Act. OSHA is required to 
promulgate standards that are “reasonably necessary or appropriate to 
provide safe or healthful employment and places of employment.”279 280 In 
American Petroleum Institute v. OSHA2&0 the Fifth Circuit held that this 
standard, like FIFRA’s “unreasonable risk” standard, requires the agency to 
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employ a risk-benefit approach to regulating human exposure to chemicals.281 
In reaching this conclusion the court relied heavily on its previous holding in 
Aqua Slide ‘n' Dive v. CPSC,2&2 in which it interpreted the statutory standard 
“reasonably necessary to prevent or reduce unreasonable risk of injury”283 as 
prescribing a risk-benefit approach to Consumer Product Safety Commission 
(CPSC) safety regulations. 284 The court in American Petroleum Institute held 
that because the two standards both used the words “reasonably necessary” 
they were identical.285

By focusing only upon the use of two words, the court ignored important 
differences in the two standards and thereby misconstrued a congressional 
intent to allow OSHA more leeway in promulgating safety standards than 
CPSC. The OSHA standard focuses upon safety; while CPSC must promul
gate standards “reasonably necessary” to reduce unreasonable risk, OSHA 
must promulgate standards “reasonably necessary” to provide safe and 
healthful employment. As the Fifth Circuit recognized in Aqua Slide ln' Dive, 
it is Congress’ use of the words “unreasonable risk,” not the use of the words 
“reasonably necessary,” that gives rise to CPSC’s risk-benefit balancing 
requirement.286 From all of those regulatory options that prevent or reduce 
unreasonable risk, CPSC may choose only among those that are reasonably 
necessary. OSHA, on the other hand, has a smaller pool of options from 
which to choose; it may only choose from among those regulatory options 
that will provide safe and healthful employment. This implies only that 
OSHA may not choose one option that will provide safety when an equally 
safe but less expensive option is available. It does not imply that OSHA may 
choose an unsafe option simply because a safe option costs more to 
implement.

In the case of toxic chemicals Congress further elaborated on OSHA’s 
threshold for action. Congress explicitly required OSHA to set the standard 
“which most adequately assures, to the extent feasible, on the basis of the best 
available evidence, that no employee will suffer material impairment of health 
or functional capacity even if such employee has regular exposure to the 
hazard dealt with by such standard for the period of his working life.”287 
Although the D.C. Circuit in Industrial Union Department, AFL-CIO v.

281. Id. at 503, 505.
282. 569 F.2d 831 (5th Cir. 1978).
283. Consumer Product Safety Act §§ 2(b)(1), 9(c)(2)(A), 15 U.S.C. §§ 2051(b)(1), 2058(c)(2)(A) 

(1976).
284. 569 F.2d at 839.
285. 581 F.2d at 502-03.
286. The court stated:

The [Consumer Product Safety] Act does not define the term “reasonably necessary,” and 
apparently Congress intended the Commission and the courts to work out a definition on a 
case-by-case basis. . . . The legislative history, and the holdings of other cases decided under 
similar statutes, do discuss the meaning of “unreasonable risk,” and indicate that term is 
interrelated with the “reasonably necessary" requirement. The necessity for the standard 
depends upon the nature of the risk, and the reasonableness of the risk is a function of the 
burden a standard would impose on a user of the product.

Aqua Slide ‘n’ Dive v. CPSC, 569 F.2d 831, 839 (5th Cir. 1978).
287. 29 U.S.C. § 655(b)(5) (1976).
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Hodgson™ held that “feasible” includes economic as well as technical 
feasibility,288 289 it recognized this does not necessarily imply that the “feasibili
ty” standard mandates a strict risk-benefit balance.290 The Assistant Secretary 
may mandate stringent controls upon carcinogenic chemicals to the extent 
they are within industry’s economic capability, even if the probability that 
any employee will contract cancer is relatively slight. With feasibility as the 
only constraint, “[t]he Secretary must establish those standards that most 
adequately insure that no employee will suffer material impairment of 
health.”291 There is no suggestion in the Occupational Safety and Health Act 
that the Assistant Secretary must weigh the costs of additional increments of 
risk reduction against the benefits to employees to reach the “optimum” 
result when marginal costs of risk reduction equal marginal value of human 
lives lost.292 Unlike FIFRA, the Occupational Safety and Health Act 
envisions a two-step process to set standards. First, the agency must ascertain 
whether a risk to employees from a toxic chemical exists.293 If such a risk 
exists the industry must reduce that risk to the extent economically and 
technologically feasible regardless of the marginal health benefits of risk 
reduction.294 This standard of action implies that OSHA should only be 
concerned with costs to the employer when the cost of compliance is likely to 
drive a substantial number of employers out of business.295 Except for this 
outer limit, Congress was more concerned with employee safety than it was 
with employer expense.

288. 499 F.2d 467 (D.C. Cir. 1974).
289. Id. at 477-78.
290. Id. The Fifth Circuit rejected the D.C. Circuit’s approach in Hodgson, apparently on the ground 

that the D.C. Circuit did not recognize the significance of the words "reasonably necessary” in the 
definition of the health and safety standard. American Petroleum Inst. v. OSHA, 581 F.2d at 505. The 
court apparently concluded that the "feasibility” standard that Congress specifically adopted for toxic 
substances was superseded by the “reasonably necessary" standard that Congress adopted for workplace 
hazards in general. Id.

291. 499 F.2d at 477-78.
292. See Berger & Riskin, Economic and Technological Feasibility in Regulating Toxic Substances Under 

the Occupational Safety and Health Act, 7 Ecol. L.Q. 285, 291-94 (1978). Although FIFRA mandates a 
risk-benefit analysis, there is no suggestion in the Act that Congress intended to impose upon EPA this 
kind of morbid marginal analysis. The difference between the OSHA standard and the FIFRA standard is 
that the OSHA standard demonstrates a congressional intent to resolve doubts about factual disputes on 
the side of employees, whereas FIFRA’s standard gives no indication of congressional intent on this point.

293. See 29 U.S.C. § 655(b)(5) (1976).
294. The implicit rationale for this approach is that Congress did not want OSHA to value human lives. 

Congress recognized that no working environment could be absolutely safe and that considerations of 
economic feasibility were therefore necessary to avoid putting employers out of business. But Congress did 
not intend OSHA to reach an "economically efficient" level of risk reduction and thereby place a monetary 
value on human lives by setting marginal costs equal to marginal benefits. See Occupational Safety and 
Health Administration, Exposure to Coke Oven Emissions, 41 Fed. Reg. 46,742, 46,750-51 (1976) 
(detailed reasons for rejecting cost-benefit approach to regulating toxic chemicals), aff d, American Iron & 
Steel Inst. v. OSHA, 547 F.2d 825 (3d Cir. 1978), petition for cert, filed. 47 U.S.L.W. 3422 (U.S. Dec. 19, 
1978) (No. 78-919).

295. Industrial Union Dep't, AFL-CIO v. Hodgson, 499 F.2d 467, 478 (D.C. Cir. 1974) (“It would 
appear to be consistent with the purposes of the Act to envisage the economic demise of an employer who 
has lagged behind the rest of the industry in protecting the health and safety of employees and is 
consequently financially unable to comply with new standards as quickly as other employers. As the effect 
becomes more widespread within an industry, the problem of economic feasibility becomes more 
pressing.”).
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It seems reasonably clear that the D.C. Circuit’s approach to the proper 
standard for regulating chemicals in the workplace better reflects congres
sional intent than the Fifth Circuit’s approach.296 A final determination on 
this issue must, of course, await resolution by the Supreme Court. Under the 
D.C. Circuit approach, the standard implies that as a policy matter the 
agency should err on the side of the employee. The standard says very little, 
however, about the degree of certainty with which OSHA must establish that 
a hazard exits before forcing employers to reduce exposure to the lowest 
feasible levels.

296. The DC. Circuit’s approach has also been adopted by the Second and Third Circuits. See 
American Iron & Steel Inst. v. OSHA, 577 F.2d 825 (3d Cir. 1978) (coke oven emission standard), petition 
for cert, filed. 47 US.L.W. 3422 (U.S. Dec. 19, 1978) (No. 78-919); Society of Plastics Indus., Inc. v. 
OSHA, 509 F.2d 1301 (2d Cir.) (vinyl chloride standard), cert. denied. 421 U.S. 922 (1975). The Fifth 
Circuit acknowledged its disagreement with the Second, Third, and D C. Circuits and refused to attempt to 
reconcile its decision with those decisions. American Petroleum Inst. v. OSHA, 581 F.2d 495, 505 (5th Cir. 
1978), cert, granted, 47 U.S.L.W. 3555 (U.S. Feb. 20, 1979) (No. 79-999)

297. The converse is also true. Indications of the degree of certainty that Congress intended for the 
agency to possess prior to taking regulatory action can be quite relevant to a determination of the formality 
that the agency should observe in a hearing on an issue when Congress fails to specify particular 
procedures.

298. See Hamilton, supra note 115, at 1278-83 (random examination of federal statutes reveals that most 
older statutes do not impose procedural requirements for rulemaking).

299. 7 U.S.C. § 136d(d) (1976) (public hearing shall be held for purpose of receiving evidence relevant 
and material to issues raised by objections of applicant; Administrator’s order must be based on record of 
hearing); 29 U.S.C. § 655(b)(3) (1976) (any interested person may file written objections to proposed rule 
and request public hearing on such objections).

300. 7 U.S.C. § 136d(d) (1976). OSHA, on the other hand, is only required to “include a statement of 
reasons’’ with its standards. 29 U.S.C. § 655(e) (1976); see Synthetic Organic Chem. Mfrs. Ass’n v. 
Brennan, 503 F.2d 1155, 1160 (3d Cir. 1974) (requirement of statement of reasons includes policy 
determinations and factual findings; these reasons may be subject to judicial review), cert, denied, 420 U.S. 
973 (1975).

301. 501 F.2d 722 (D.C. Cir. 1974).

Statutory Procedural Requisites. Congress can better address this cer
tainty question through procedural requisites. Formal procedural require
ments imply a greater congressional concern for factual accuracy than 
informal procedures, because formal procedures allow opposing parties to 
probe more deeply into the factual basis for a rule or regulation.297 Congress, 
however, rarely specifies the formality with which it expects agencies to 
conduct their hearings.298 Both the Occupational Safety and Health Act and 
FIFRA specify that the agency conduct a “public hearing,”299 but neither act 
details the formality required of such a hearing.

Although it failed to specify procedural formality, Congress did write an 
additional procedural requirement into FIFRA that indicates it attributed 
some importance to the policy favoring factual accuracy. Section 6(d) directs 
that any cancellation order must set forth “detailed findings of fact” upon 
which the order is based.300 301 If Congress meant through this requirement to 
foreclose EPA’s cancelling a pesticide absent “judicial” findings of fact, this 
provision would represent a very strong policy in favor of administrative 
accuracy. The courts have recognized, however, that factfinding for the 
purpose of administrative risk assessment is fundamentally different from 
traditional judicial factfinding. In Amoco Oil Co. v. EPAm the D.C. Circuit
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reviewed the EPA’s determination that a 0.05 gram per gallon lead ceiling in 
unleaded gasoline was necessary to protect catalytic converters.302 The court 
had to measure the EPA’s treatment of the issue, which was clearly a policy 
judgment, against a statute calling for “findings.”303 The court held that the 
findings requirement had to be interpreted in light of the task that Congress 
assigned the agency and in light of the purpose to be fulfilled by the 
findings.304 The court concluded that when “the regulations turn on choices 
of policy, on an assessment of risks, or on predictions dealing with matters on 
the frontiers of scientific knowledge, we will demand adequate reasons and 
explanations, but not ‘findings’ of the sort familiar from the world of 
adjudication.”305 The nature of the science policy issues that arise in pesticide 
cancellation hearings demands a similar, nontraditional definition of the word 
“findings.”

302. Id. at 741-43.
303. 42 U.S.C.A. § 7545(c)(2)(B) (West Supp. 1978) (formerly 42 U.S.C. § 1857f-6c(c)(2)(B) (1976)).
304. 501 F.2d at 734.
305. Id. at 741. The court emphasized that the procedural mode for resolving the factual issues was 

“rulemaking” rather than “adjudication.” Id. at 734-35; see Reserve Mining Co. v. EPA, 514 F.2d 492, 507 
n.20 (8th Cir. 1975) (quoting Amoco).

306. See In re Velsicol Chem. Corp., Decision of the Administrator on the Suspension of Hep- 
tachlor/Chlordane, 41 Fed. Reg. 7552, 7574 (1976) (in suspension hearings, not necessary to find 
conclusively that actual harm to man will occur if use of pesticide in question is continued, rather that 
continued use during cancellation proceeding is likely to result is unreasonable risk to man or the 
environment); Mirex Hearing, supra note 74, at 9 n.12 (“The law is clear that the Agency may act to 
protect the public health even when the basis of its assumptions is somewhat less than certain ”) (citing 
Ethyl Corp. v. EPA, 541 F.2d 1, 24 (D.C. Cir.), cert, denied. 426 U.S. 941 (1976)).

Despite a lecture from the Administrator on science policy issues, the administrative law judge in the 
heptachlor/chlordane suspension proceeding, still searching for the holy grail of scientific certainty, 
exercised in the cancellation hearings that followed the suspension order his statutory right to refer 
scientific questions to the National Academy of Sciences for resolution. See note 63 supra.

307. Several of the Administrator’s findings are noteworthy. First, he found that “DDT is a potential 
human carcinogen”; this was an ultimate finding, not a specific detailed finding. Consolidated DDT 
Hearings, Opinion and Order of the Administrator, 37 Fed. Reg. 13,369, 13,375 (1972). Second, in a 
finding uncontested in the hearings, he concluded that "[ejxperiments demonstrate that DDT causes 
tumors in laboratory animals.” Id. Third, he found that “[tjhere is some indication of metastasis of tumors 
attributed to exposure of animals to DDT in the laboratory.” Id. The Administrator here did not resolve 
the science policy issue of whether tumors can be diagnosed as cancers in the absence of evidence of 
metastasis or invasion. Finally, the EPA concluded that “[rjesponsible scientists believe tumor induction in 
mice is a valid warning of possible carcinogenic properties." Id. This is factually correct, but it ignores the 
fact that responsible scientists also believe the opposite to be true.

308. Id. at 13,373.
309. Id. at 13,370-75.

The EPA Administrator and the courts, although not explicitly recogniz
ing the true nature of the science policy issues being decided, have adopted a 
flexible approach toward FIFRA’s findings requirement.306 In his DDT 
cancellation decision, the Administrator set forth his findings of fact on 
carcinogenicity in some detail, but did not explicitly resolve any of the science 
policy issues as factual matters.307 Indeed, he specifed that “[t]he possibility 
that DDT is a carcinogen is at present remote and unquantifiable . . . .”308 
Yet, even though the Administrator could not make “detailed findings” that 
would conclusively resolve the science policy issues he faced, he did weigh the 
possible carcinogenicity of DDT in the risk-benefit balance that FIFRA 
required him to perform.309 The D.C. Circuit upheld the Administrator’s 
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flexible approach, holding that the evidence presented in the hearing was 
“substantial enough to support the conclusions of the Administrator, al
though it possibly might support contrary conclusions as well.”310

310. Environmental Defense Fund, Inc. v. EPA, 489 F.2d 1247, 1252 (D.C. Cir. 1973). In his 
aldrin/dieldrin and heptachlor/chlordane suspension decisions, the Administrator did not set out detailed 
findings of fact, perhaps because FIFRA does not explicitly require detailed findings of fact for suspension 
decisions. 7 U.S.C. § 136d(c) (1976). In both cases the Administrator took the same flexible approach to 
the science policy issues that he took in the DDT cancellation decision. In re Shell Chem. Co., Opinion of 
the Administrator, EPA, on the Suspension of Aldrin/Dieldrin, 39 Fed. Reg. 37,246, 37,267-70 (1974); In 
re Velsicol Chem. Corp., Decision of the Administrator on the Suspension of Heptachlor/Chlordane, 41 
Fed. Reg. 7552, 7574-77 (1976). Without demanding detailed findings of fact, the D C. Circuit found that 
both decisions were supported by substantial evidence on the record as a whole. Environmental Defense 
Fund, Inc. v. EPA, 510 F.2d 1242, 1304 (D.C. Cir. 1975) (aldrin/dieldrin; findings are sufficient if there is 
substantial evidence in the record and court is able to “discern the fair import” of the administrator’s 
reasoning); Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998, 1005 (D.C. Cir. 1976) (hep
tachlor/chlordane), cert. denied, 431 U.S. 925 (1977).

311. The fact that OSH A does not labor under a similar procedural requirement may imply that OSHA 
may act on the basis of less factual certainty than EPA.

312. McCormick, supra note 268, at 783-89.
313. 9 J. Wigmore, Wigmore on Evidence § 2485 (3d ed. 1940); McCormick, supra note 268, at 

784.
314. See, e.g., Environmental Defense Fund, Inc. v. EPA, 510 F.2d 1292, 1297 (D.C. Cir. 1975) 

(reviewing EPA’s suspension of aldrin/dieldrin); Environmental Defense Fund, Inc. v. EPA, 465 F.2d 528, 
532 (D.C. Cir. 1972) (reviewing EPA’s failure to suspend registrations of aldrin/dieldrin); Environmental 
Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 593 (D.C. Cir. 1971) (review of Secretary of 
Agriculture’s refusal to suspend registration of DDT). The D.C. Circuit elaborated extensively on the 
question of burden of proof in pesticide cases in Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998, 
1012-18 (D.C. Cir.) (supplemental opinion on petition for rehearing), cert, denied, 431 U.S. 925 (1977).

315. See W. Lowrance, Of Acceptable Risk 8 (1976); R. Smith, Occupational Safety & 

To the extent that the “detailed findings of fact” requirement runs counter 
to the practical requirements of risk-benefit analysis, practicality has ap
parently prevailed. Nevertheless, although the “detailed findings of fact” 
requirement in FIFRA has not acted in the past to hamstring agency action, 
it still stands as an indication that Congress meant for EPA to aim for factual 
accuracy in deciding whether to cancel a pesticide. There may be limits to 
which EPA can substitute policy for facts and still fulfill this requirement.311

Burden of Proof. Courts have traditionally resolved the problem of an
irreconcilable conflict in evidence by allocating the burden of proof.312 On 
issues for which the evidence is equally balanced, the party with the burden of 
proof loses.313 Clearly, an agency engaged in assessing risks cannot strictly 
apply the burden of proof technique to each science policy issue that it 
encounters. If it did, the party bearing the burden of proving the existence of 
an unascertainable fact would lose every time. Although Congress placed the 
burden of establishing the safety of a pesticide on the registrant,314 Congress 
did not intend for the agency to cancel all pesticides that induce tumors in 
laboratory animals. Yet, a strict application of the burden of proof to each 
factual issue would result in automatic cancellation of virtually all potentially 
carcinogenic pesticides. More important, if the registrant literally has the 
burden of ultimately proving the “safety” of his pesticide, all pesticides 
should be removed from the market, because absolute safety can never be 
proven factually.315
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Although the burden of proof technique cannot be applied strictly to the 
resolution of science policy issues, it does have some relevance to a result- 
oriented choice on a given science policy issue.316 The general APA rule 
placing the burden of proof on the proponent of agency action317 reflects a 
general policy that the status quo should prevail absent good reasons to 
change it. Thus, the fact that Congress did not explicitly reverse this burden 
in OSHA litigation is a fair indication of a result-oriented policy in favor of 
status quo exposure. In the same manner, Congress’ explicit reallocation of 
the burden of proof in pesticides litigation is a very strong indication of a 
result-oriented policy in favor of lowering exposure.

Health Act: Its Goals and Its Achievements 19 (1976); Weinberg, supra note 16, at 210;.NAS, 
Decisionmaking, supra note 130, at 14.

316. For general discussions on the burden of proof in environmental decisionmaking, see generally 
Gelpe & Tarlock, supra note 1, at 415-16; Leventhal, supra note 76, at 535-36; and NAS Decisionmaking, 
supra note 130, at 17-18.

317. 5 U.S.C. § 556(d) (1976).
318. Under the rational basis test there may be a “presumption of the existence of facts justifying [the 

exercise of legally delegated authority].” Pacific States Box & Basket Co. v. White, 296 U.S. 176, 186 
(1935); see Verkuil, supra note 116, at 206 (traditionally, review limited to determining whether rational 
basis for rule exists and whether agency possessed statutory authority to issue it).

319. See K. Davis, Administrative Law Text § 29.01 (3d ed. 1972).
320. 5 U.S.C. § 706(2)(A) (1976).
321. Id. § 706(2)(E).
322. See Scalia & Goodman, Procedural Aspects of the Consumer Product Safety Act, 20 U.C.L.A. L. 

Rev. 899, 934-35 (1973) (substantial evidence test does not require higher degree of support for agency 
determination, but does require support to be contained in record made pursuant to APA); Verkuil, supra 
note 116, at 214-26 (substantial evidence review ensures that some record is made). See generally K. 
Davis, Administrative Law of the Seventies § 29.00 (1976).

323. See Verkuil, supra note 116, at 218-22 (Congress recently provided explicitly for both substantial 
evidence review and informal rulemaking procedures within same statute; indicates willingness to accept 
this apparent self-contradiction in provisions).

324. See K. Davis, Administrative Law of the Seventies § 29.00 (1976). The assumption here is 
that an explicit scope of review section in an agency’s organic statute is directed to the factfinding process, 
because courts review questions of law de novo regardless of the statutory standard of review. 5 U.S.C. § 
706(2)(A), (C) (1976).

Standard of Review. Standards of judicial review for agency decision
making have ranged from “rational basis,” when the reviewing court 
essentially accepts as true whatever facts are necessary to support an agency 
decision,318 to “de novo,” when the reviewing court decides all facts anew.319 
Recent legislative and scholarly interest has concentrated upon the difficult 
distinction between two middle-range standards: “arbitrary, capricious, and 
abuse of discretion,”320 and “unsupported by substantial evidence ... on the 
record.”321 Commentators have argued forcefully that the true distinction 
between these two standards lies in the procedures utilized in compiling the 
administrative record.322 Although it is conceivable that in specifying a 
particular scope of review in an organic agency statute Congress has 
mandated particular hearing procedures, this is unlikely, because Congress 
could reach the same result simply by specifying particular procedures.323 
When Congress specifies a scope of review for a particular agency action, it 
probably intends to address mainly the scrutiny that reviewing courts should 
give to agency factual determinations.324 Such provisions may manifest 
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congressional concern for the accuracy of the agency’s factfinding.325 A 
stringent standard of review is consequently an instruction to the agency to 
establish its facts with greater certainty. To the extent that uncertainty exists 
about the factual basis underlying agency action, a reviewing court should be 
inclined to reverse or remand under such a stringent standard.

Both FIFRA and the Occupational Safety and Health Act specify a 
“substantial evidence on the record” standard of review.326 Congress’ adop
tion of this standard, rather than the less stringent “arbitrary and capricious” 
or “rational basis” standards, indicates some concern for factual accuracy.327 
Yet the failure to adopt a “clearly erroneous” or “de novo” standard indicates 
that Congress did not intend to require the same factual basis for agency 
decisions that characterizes that of a judicial trial. Although the “substantial 
evidence” standard does not set precise limits on the uncertainty underlying 
agency factfinding,328 its presence in both statutes at the very least implies a 
congressional reaffirmation of the policy favoring accuracy in agency deci
sionmaking.329

325. Standards of review “do not always control judicial action; the formulas can be bent in any 
direction, in accordance with what the reviewing court deems to be the needs of justice or the public 
welfare.” K. Davis, Administrative Law of the Seventies § 29.01, at 653 (1976). It may be naive to 
suggest that these standards are more likely to be successful in controlling administrative action. 
Nevertheless, to the extent that Congress has more control over agencies than courts, the standard of 
review may act as a greater check on administrative, rather than judicial discretion.

326. 7 U.S.C. § 136n(b) (1976); 29 U.S.C. § 655(f) (1976).
327. This is particularly true regarding OSHA because the “substantial evidence” standard was inserted 

into the agency statute at the last minute as a quid pro quo for deleting a formal rulemaking requirement. 
H R Rep. No. 1765, 91st Cong. 2d Sess. 36, reprinted in [1970] U.S. Code Cong. & Ad. News 5228, 
5232; see Industrial Union Dep’t, AFL-CIO v. Hodgson, 499 F.2d 467, 473 (D.C. Cir. 1974) (hybrid nature 
of OSHA reflects legislative compromise); Associated Indus, v. United States Dep’t of Labor, 487 F.2d 
343, 348-49 (2d Cir. 1973) (adoption of substantial evidence test trade-off for House abandonment of 
formal rulemaking procedures). Although very little legislative history is available to explain the purpose of 
this legislative bargain, a plausible explanation is that the conferees were willing to exchange the factual 
certainty that formal procedures ensure for the certainty that more stringent judicial review ensures. A 
major defect with this argument, however, is the conferees’ apparent opinion that “arbitrary and 
capricious” was more stringent than “substantial evidence.” 487 F.2d at 348-49.

328. One could argue that under a “substantial evidence” standard an agency could not rely on 
“findings” unless they were established on the basis of evidence and that result-oriented policies do not 
constitute such evidence. The courts have correctly refused to interpret the test so literally. See Wellford v. 
Ruckelshaus, 439 F.2d 598, 601 (DC. Cir. 1971) (FIFRA confers broad discretion to set policy in public 
interest); see notes 257-63 supra and accompanying text (limits on agency discretion). Risk assessments 
inherently deal with a different kind of evidence than typical courtroom evidence: available evidence will 
rarely be substantial on either side of those science policy questions. Courts recognize that Congress did not 
intend for the agency to wallow perpetually in a state of indecision. As a matter of practicality, the 
substantial evidence test is no more than an expression of congressional desire that factual accuracy be 
balanced against other policies.

329. Cf. Mobil Oil Corp. v. FPC, 483 F.2d 1238, 1257 n.68 (D.C. Cir. 1973) (in using a substantial 
evidence test in the Natural Gas Act, Congress was “particularly concerned with the degree of certainty in 
establishing factual predicates in rate-making”). Although the standard of review does speak to the factual 
certainty underlying an agency decision, it says nothing per se about result-oriented policies. One could 
argue that when Congress subjects an agency to stringent judicial review, it is manifesting a policy that 
opposes agency action. It seems cynical to suppose, however, that Congress intended to cancel in the 
judicial review section of a statute the policy that gave rise to the enactment of the statute. It seems far 
more likely that Congress merely meant to ensure the accuracy of the agency decision.
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Practical Politics. Although the major focus of this article is on the
interaction between courts and agencies, an adequate analysis of the sources 
of the policies affecting an agency’s decision on science policy issues must 
acknowledge the practical political pressures that constantly bombard regula
tors. It would be naive to suggest that the EPA Administrator or the OSHA 
Assistant Secretary will dutifully search through ambiguous statutory provi
sions for vague indications of congressional policy preferences while ignoring 
the day-to-day political pressures that emanate from constituent groups, 
members of Congress, and other employees of the executive branch.330 
Unfortunately, although it is easy to acknowledge that agencies will rely upon 
political decisional referents, it is much more difficult to prescribe the role 
that political considerations should play.331

Unquestionably, practical political considerations played a major role in 
the EPA Administrator’s decision to cancel DDT. The hearing examiner 
concluded “as a matter of law” that DDT was not carcinogenic.332 The 
Administrator reversed the hearing examiner, not on the facts, but on the 
question of policy. The Administrator recognized that whether DDT was 
carcinogenic in man could not be established as a factual matter,333 and 
adopted a prudent result-oriented policy of reducing exposure to DDT in the 
absence of clearly demonstrated overriding benefits and in light of viable 
alternatives available.334 He therefore overruled the hearing examiner’s

330. Agencies like EPA and OSHA that are not formally “independent,” or whose commissioners do 
not serve for fixed terms and can be removed by the President, are often subjected to very stringent review 
by other executive agencies, including the Office of Management and Budget, the Commerce Department, 
and the Council on Wage and Price Stability. See Davies & Lettow, The Impact of Federal Institutional 
Arrangements in Federal Environmental Law 126 (E. Dolgin & T. Guilbert eds. 1974) (effect of 
OMB has been to modify budgetary and legislative proposals initiated by Council on Environmental 
Quality and EPA); Jorling, The Federal Law of Air Pollution Control in Federal Environmental Law, 
supra, at 1058, 1144 (examples abound of other agencies exercising authority granted to EPA in 
rulemaking procedures); cf. McGarity, The Courts, the Agencies and NEPA Threshold Issues, 55 Texas L. 
Rev. 801, 812-13 (1977) (OMB could easily perform a NEPA policing function; depending on OMB to 
force agencies to toe line environmentally has been like employing wolf for shepherd). Some of these 
agencies serve “as conduits for industry views.” Pedersen, supra note 224, at 55. The “independent” 
agencies, such as the Consumer Product Safety Commission and the Federal Communications Commis
sion, are not as susceptible to pressure from executive departments. See Scalia & Goodman, supra note 322, 
at 899 (increased agency self-sufficiency and independence from presidential control in Consumer Product 
Safety Commission).

331. This article does not discuss the sources of these political pressures. For a very able analysis of this 
general problem, see Sabatier, Regulatory Policy-making: Toward a Framework of Analysis. 17 Nat. Res. 
J. 415, 423-456 (1977). See also Green, supra note 1, at 806; Noll, The Economics and Politics of Regulation, 
57 Va. L. Rev. 1016, 1031 (1971) (little political gain in effective regulation); Stewart, supra note 274, at 
1685-86.

332. Consolidated DDT Hearings, Opinion and Order of the Administrator, 37 Fed. Reg. 13,369, 
13,370 (1972).

333. In his findings of fact the Administrator found that DDT is a potential human carcinogen. Id. at 
13,375. The Administrator refused to decide the mouse-to-man issue as a factual matter, finding only that 
“[rjesponsible scientists believe tumor induction in mice is a valid warning of possible carcinogenic 
properties.” Id.; see note 307 supra.

334. The Administrator apparently recognized that his resolution of this issue was result-oriented. His 
opinion stated that “[t]he possibility that DDT is a carcinogen is at present remote and unquantifiable; but 
if it is not a siren to panic, it is a semaphore which suggests that an identifiable public benefit is required to 
justify continued use of DDT." 37 Fed. Reg. at 13,373. Nevertheless, he did not break down the overall 
carcinogenicity issue into its constituent science policy issues and resolve those issues from a result-oriented 
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conclusion that DDT was not a carcinogen. Although partly motivated by his 
perception of the locus of the burden of proof,* 335 the Administrator’s decision 
could not have ignored the strong political forces of the early 1970’s pushing 
for reduced exposure to pesticides.336

perspective, perhaps out of fear that he would be attacked for scientific incompetence. See P. Handler, 
Introduction in National Academy of Sciences, How Safe is Safe? The Design of Policy on 
Drugs and Food Additives 1, 2-5 (1974) (Administrator’s scientific evidence supporting ban of DDT 
inadequate); Handler, supra note 62 (quality of alleged scientific information woefully unacceptable).

335. 37 Fed. Reg. at 13,372-73 (agency burden to establish risks it believes require cancellation; burden 
of rebuttal on registrants to show nonviability of alternatives).

336. See Walsh, Environment: Focus on DDT. the Uninvited Additive, 166 Sci. 975 (1969) (battle shaping 
up over issue of DDT ban; environmentalists increasingly sophisticated in tactics and organization); It's 
Time to Blow the Whistle on DDT, Sunset, Aug. 1969, at 58 (Sunset urges readers to cease buying DDT).

337. Handler, supra note 62, at 811.
338. The only evidence on health risks supporting status quo levels consisted of several inadequate 

negative epidemiological studies. See 11 Fed. Reg. at 13,375. The inadequacy of negative epidemiological 
studies has been previously discussed. See note 68 supra and accompanying text.

339. The Administrator did have a third alternative—to defer deciding pending further research. 
Nevertheless, the Administrator explicitly addressed this option only with respect to the uses of DDT on 
onions, stored sweet potatoes, and sweet peppers. He decided that further research was necessary, but that 
the risks of exposure during the research period were outweighed by the benefits. 37 Fed. Reg. at 13,373- 
74.

340. See notes 353-430 infra and accompanying text (substantive court review).
341. See Hearings Before the House Comm, on Agriculture, 94th Cong., 1st Sess. 276 (May 1976) 

Professor Handler, the president of the National Academy of Sciences, 
bemoans this interjection of politics into the regulatory process:

Apparently the decision, which declared DDT to be “an unquan- 
tifiable hazard of unknown nature,” was political rather than 
scientific, a sop to uninformed, emotional citizens who had been 
swayed by unsubstantial allegations that led them to display 
bumper stickers demanding a ban on DDT at a time when our 
entire society was in turmoil.337

It bears noting that whatever the merits of the scientific evidence supporting 
cancellation, the evidence supporting maintenance of status quo exposure 
levels was equally poor.338 Although any decision would have to have been 
based on inadequate scientific evidence, the Administrator had to decide.339 
He would doubtless have been pleased to base his decision upon firmly 
established scientific facts, had the scientific community made such facts 
available to him. His difficulty stemmed from the fact that scientific “facts” 
did not exist. Therefore, he was obliged to look to the political process for 
decisional referents.

As Professor Handler suggests, it does not follow that the Administrator is 
free to base his decisions on bumper stickers. The Administrator must adhere 
to explicit and implicit congressional directives in the agency’s organic 
statute, and his actions are subject to judicial review to ensure such 
adherence.340 Moreover, the Administrator must be sensitive to political 
forces surrounding him, particularly from the appropriate congressional 
committees. After the Administrator cancelled DDT and suspended al- 
drin/dieldrin, industrial and agricultural interests mobilized and urged 
Congress to direct a shift in policy at EPA.341 Three years later, the 1975 
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amendments to FIFRA imposed several procedural conditions to the Admin
istrator’s issuance of a notice of intent to cancel a pesticide and required 
explicit recognition of a pesticide’s benefits prior to issuing such a notice.342 
These amendments came rapidly on the heels of the Administrator’s decision 
to issue a notice of intent to suspend heptachlor/chlordane,343 a highly 
unpopular decision in the agricultural community. The amendment may be 
interpreted as a message to the Administrator that he had been giving 
excessive weight to FIFRA’s policy favoring reduction of exposure and not 
enough weight to factual accuracy.344 Thus, a regulator is subject to congres
sional oversight for misreading the political climate, just as he is subject to 
judicial reversal for misinterpreting the agency’s statute. These possibilities 
should weigh heavily on the regulator as he resolves science policy issues in 
complicated scientific cases. Finally, to the extent that an agency recognizes 
that it is relying on the political process for policy guidance, it should open up 
its decisionmaking process to all affected interests. If Congress finds it 
politically necessary to delegate political decisions to agencies, the agencies 
must at least receive all points of view.345

(Statement of Dr. William Hazeltme); id. at 236 (Statement of Ralph W. Sherman); id. at 327 (Letter from 
the Northwest Forest Pest Action Council); id. at 524 (Statement of Dr. Michael Shinkle).

342. Pub. L. 94-140, 89 Stat. 751 (1975) (amending 7 U.S.C. § 136(1976)).
343. 39 Fed. Reg. 41,298 (1974).
344. The Administrator in fact interpreted the amendments as a signal from Congress to delay action on 

pesticides. On October 10. 1975, soon after the enactment of the 1975 amendments, the Administrator 
directed that all responsibility for pesticides decisions should be lodged in the Office of Pesticides Programs 
and taken away from the Office of General Counsel. No pesticide of any significance has been cancelled 
since that date.

345. See M. Fiorina, Congress; Keystone of the Washington Establishment 39-49 (1977) 
(Congressmen earn electoral credits by delegating decisionmaking to agencies and later intervening in 
process on behalf of constituents); NAS, Decisionmaking, supra note 130, at 22 (encourage early and open 
exchange of information on proposed decision to reduce dependence on subsequent judicial intervention); 
cf Stewart, supra note 274, at 1683 (ideally, agencies should consider all the various interests affected by 
their decisions to ensure compliance with agency directives). See generally S. Lazarus, The Genteel 
Populists (1974).

346. 29 U.S.C. § 651 (1976).
347. 7 U.S.C. § 136 (1976).
348. 29 U.S.C. § 655(b)(5) (1976).

Synthesis. Given that an agency must balance result-oriented policies
against factual accuracy in resolving science policy questions, the agency 
must still probe policy sources to ascertain how it should strike that balance. 
It will find these sources, or decisional referents, in its organic statute, in 
other relevant statutes, and in the political environment. Because the signals 
emanating from the political arena change rapidly, they cannot be analyzed 
outside of a given narrow time frame. The statutory signals, however, are 
more constant, and a tentative analysis is appropriate.

The Occupational Safety and Health Act, in its statement of basis and 
purpose,346 and FIFRA, in its allocation of the burden of proof, contain 
strong indications that Congress intended those agencies to err on the side of 
reducing exposure to potentially carcinogenic chemicals.347 The “feasibility” 
standard of OSHA action is an additional signal in the direction of reduced 
exposure.348 FIFRA, on the other hand, contains strong indications in its 



796 The Georgetown Law Journal [Vol. 67:729

procedural and threshold requirements that Congress intended the agency to 
assess facts accurately.349 Both statutes suggest a policy favoring factual 
accuracy in their standards for judicial review. In applying these statutory 
signals to concrete issues OSHA may have slightly more discretion to reduce 
exposure to workplace carcinogens than EPA has to reduce exposure to 
pesticides.

349. See notes 276-311 supra and accompanying text.
350. To qualify this statement, the level of statistical significance required to establish “legal causation” 

is a pure policy issue. But the policy favoring factual accuracy is obviously an important factor in resolving 
this policy issue. See notes 82-84 supra and accompanying text. A strong policy favoring factual accuracy 
would argue in favor of requiring a high degree of statistical significance to laboratory tests.

351. One particularly effective form of research in this area may be sensitivity analysis. This analysis 
consists of changing one of a model’s basic assumptions and calculating its predictions with a view toward 
observing how sensitive the model is to that assumption. See Nordhaus, World Dynamics: Measurement 
Without Data. 83 Econ. J. 1156, 1 175-81 (1973).

352. Surprisingly, OSHA has reacted in exactly the opposite fashion. EPA will cancel or suspend a 
pesticide on the basis of tests performed on a single species. The OSHA generic carcinogin regulations, on 
the other hand, demand greater certainty before OSHA will reduce workplace exposure. Those regulations 
demand animal experiments for at least two species, or animal tests for one species and one in vitro test. See 
note 119 supra and accompanying text. Arguably, OSHA has abused its discretion in requiring this much 
certainty.

353. Some have suggested that the proper scope of review of agency decisionmaking is not to be found in 
phrases like “substantial evidence,” “arbitrary and capricious,” and “rational basis.” See Associated Indus, 
of N.Y.S., Inc. v. Department of Labor, 487 F.2d 342, 349-50 (2d Cir. 1973) (Friendly, J.) (OSHA 
requirement of minimum number of lavatories for industrial plants did not meet “substantial evidence” 
test; same result would have obtained under "arbitrary and capricious” standard; question lacks 
dispositional importance), cert, denied, 416 U.S. 942 (1974); K. Davis, Administrative Law of the 
Seventies 646-52 (1976) (semantic refinements have no discernible effect on what courts do; federal 
judges generally understand that they may not properly substitute their judgment for administrator’s 
except on questions of law on which they are experts); Pedersen, supra note 224, at 49 (“Distinctions 
between degrees of inquiry tend to evaporate in the face of highly technical and novel factual issues and the 

In general, both agencies should resolve trans-scientific questions in favor 
of reducing exposure. Questions of pure policy should be similarly resolved 
because the policy favoring factual accuracy does not directly apply to these 
issues,350 or to most interpretational disputes. If differences in scientific 
judgment reflect fundamental philosophical differences, additional research is 
not likely to resolve these fundamental differences within a reasonable period 
of time.

Accuracy is, however, a very important consideration in the resolution of 
science policy issues when the source of uncertainty is insufficient data. 
Additional research on these questions can reduce uncertainty and thereby 
increase accuracy. Similarly, additional research can aid in the resolution of 
disputes over the appropriate inferences to draw from agreed-upon data.351 
With regard to these two types of science policy issues, EPA and OSHA may 
diverge. Because the Occupational Safety and Health Act gives only very 
weak indications concerning factual accuracy, OSHA should be less inclined 
to delay regulations of carcinogens pending additional research than EPA.352

B. Substantive Court Review of Science Policy Decisions

For several years the law on judicial review of agency decisions has been in 
great flux.353 Judges Bazelon and Leventhal have occupied center stage in the 



1979] Science Policy Questions 797

debate over the proper role in reviewing science policy decisions.354 Both 
judges agree that particularly with respect to recent environmental and safety 
legislation, Congress has placed the agencies and the courts in a “partner
ship” in the furtherance of the public interest.355 Both agree that the goal of 
this partnership is a “reasoned decision”;356 their disagreement concerns the 
role that the courts play in this process. Judge Leventhal feels that a court 
should take a “hard look” at both the substantive and procedural aspects of 
an agency’s decision “to penetrate to the underlying decisions of the agency, 
to satisfy itself that the agency has exercised a reasoned discretion with 
reasons that do not deviate from or ignore the ascertainable legislative 
intent”357 and to ensure that the agency “has given reasoned consideration to 
all the material facts and issues.”358 This may entail, however, a forced 
education in the highly technical subjects with which the regulator had to 
deal in reaching his decision.

complex web of intellectual and policy choices in which they are often embedded . . . .”); cf. Wright, 
supra note 116, at 392 ("If weightings on conflicting evidence need be only ‘reasonable’ to pass the 
substantial evidence test, it follows that they can be less than reasonable and still survive the ‘arbitrary and 
capricious’ test.”).

In any event, such word games would not be helpful here because both of these statutes provide for 
“substantial evidence” review. See note 326 supra.

354. See Ethyl Corp. v. EPA, 541 F.2d 1 (DC. Cir.) (Wright, J., with Bazelon, C.J., concurring and 
statement of Leventhal, J.), cert, denied, 426 U.S. 941 (1976); International Harvester Co. v. Ruckelshaus, 
478 F.2d 615 (D.C. Cir. 1973) (Leventhal, J., with Bazelon, C.J., concurring). Compare Bazelon, supra 
note 1, with Leventhal, supra note 76.

355. See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 647 (D.C. Cir. 1973) (Leventhal, J.) 
(court’s role on judicial review embraces that of constructive cooperation with agency involved in 
furtherance of public interest); Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 587 (D.C. 
Cir. 1971) (Bazelon, C.J.) (“We stand on the threshold of a new era in the history of the long and fruitful 
collaboration of administrative agencies and reviewing courts.”); Leventhal, supra note 76, at 512 
(partnership between agency and courts).

356. International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 652 (D.C. Cir. 1973) (Bazelon, C.J., 
concurring) (reaching for reasoned decision through different means).

357. Greater Boston Television Corp. v. FCC, 444 F.2d 841, 850 (D C. Cir. 1970) (Leventhal, J.), cert, 
denied. 403 U.S. 923 (1971).

358. Id. at 851.
359. Ethyl Corp. v. EPA, 541 F.2d 1, 67 (DC. Cir.) (Bazelon, C.J., concurring), cert, denied, 426 U.S. 

941 (1976). “The process [of] making a de novo evaluation of the scientific evidence inevitably invites 
judges of opposing views to make plausible-sounding, but simplistic, judgments of the relative weight to be 
afforded various pieces of technical data.” Id. at 66. Judge Leventhal replies that judges must "acquire 
whatever technical knowledge is necessary as background for decision of the legal questions.” Id. at 68 
(statement of Leventhal, J.).

360. Bazelon, supra note 1, at 823 (emphasis added).

Judge Bazelon complains (perhaps too modestly) that lay judges like 
himself are not competent to probe deeply into the factual basis for a highly 
technical agency decision, because “substantive review of mathematical and 
scientific evidence by technically illiterate judges is dangerously unrelia
ble.”359 Rather, the judicial role is to “scrutinize and monitor the decision
making process to make sure that it is thorough, complete, and rational; that 
all relevant information has been considered; and that insofar as possible, 
those who will be affected by a decision have had an opportunity to 
participate in it.”360 In Judge Bazelon’s opinion the court’s role is limited to 
ensuring that the agency deciding technical issues provides “a framework for 
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principled decisionmaking.”361 Judge Leventhal, however, reads this strictly 
procedural approach as an abdication of all substantive judicial review of 
technical agency decisions.362 363

361. Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 598 (D.C. Cir. 1971), quoted in 
International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 651 (D.C. Cir. 1973) (Bazelon, C.J., 
concurring).

362. Ethyl Corp. v. EPA, 541 F.2d 1, 68 (D.C. Cir.) (statement of Leventhal, J.), cert, denied, 426 U.S. 
941 (1976). Although theoretically the approaches are vastly different, as a practical matter the differences 
are more ethereal. In every case that Judge Leventhal has voted to reverse or remand based on his 
substantive review of the facts, Judge Bazelon has concurred on procedural grounds. Similarly in every 
case in which Judge Leventhal has upheld the agency’s decision after a “hard look" at its substance, Judge 
Bazelon has found nothing wrong with the procedures. This may, of course, only lend further support to 
Judge Bazelon’s argument that sound procedures ensure sound substantive decisions.

363. 478 F.2d 615 (D.C. Cir. 1973).
364. 42 U.S.C. §§ 1857f-l to 1857f-7 (1976).
365. See id. § 1857f-1 (b)(5)(c) (enumerates when Administrator may allow one-year suspension).
366. 478 F.2d at 642-49.
367. Id. at 626. Even more recently the D.C. Circuit, in an opinion written by Judge McGowan, has 

applied the Leventhal approach in reviewing EPA’s toxic effluent standards under section 307 of the Clean 
Water Act. Hercules, Inc. v. EPA, 12 Envir. Rep. Cas. 1376 (D.C. Cir. 1978); Environmental Defense 
Fund, Inc. v. EPA, 12 Envir. Rep. Cas. 1353 (D.C. Cir. 1978).

368. 478 F.2d at 642-47.
369. Id. at 626.
370. Id. at 642.
371. See notes 64-78 supra and accompanying text (scientific disagreement over inferences).
372. 478 F.2d at 647. The court was further disturbed that EPA had made no attempt to establish the 

possible degree of error in its predictions. Id.

Judge Leventhal’s opinion in International Harvester Co. v. Ruckelshausi6i 
is an excellent application of the correct substantive approach to science 
policy questions. The 1970 amendments to the Clean Air Act mandated 
stringent controls on automobile emissions with a 1975 deadline.364 Congress 
included a safety valve whereby EPA could suspend the 1975 standards for 
one year if the manufacturer could establish that technology to control 
emissions would not be available in time.365 At the time the EPA Administra
tor made his decision not to suspend the standards, no car that had been 
tested for its full 50,000 mile lifetime had met the standards even with the 
most advanced technology. The Administrator, however, was dubious about 
these tests, and for various technical reasons he considered them inade
quate.366 To decide for itself whether automakers could meet the standards by 
1975 with available technology, EPA tested prototype autos for 4,000 miles 
and then applied a “deterioration factor” to those results to calculate the 
probable 50,000 mile results.367 The “deterioration factor” included several 
crucial assumptions, all of which were of doubtful validity.368 Application of 
this extrapolation model led the EPA staff to the uncertain conclusion that 
presently existing technology was capable of meeting the mandated emissions 
limitations.369

The crucial science policy issue in the case was the reliability of EPA’s 
prediction,370 which in turn depended on inferences that the agency drew 
from the available 4,000 mile data.371 Although the auto manufacturers had 
not established with any degree of certainty that existing catalysts could not 
do the job, great uncertainty also characterized the EPA predictions.372
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Recognizing the uncertainty inherent in the competing feasibility studies, 
Judge Leventhal weighed the risks of erroneous decisions in light of the 
congressional signals. He gleaned from a National Academy of Sciences 
report that the risks to society from an additional year of status quo exposure 
to auto pollutants would probably be relatively low.373 On the other hand, the 
cost to society if EPA were wrong in concluding that the technology was 
available would be extraordinarily high.374 Judge Leventhal then looked for 
statutory signals to provide some insight to how Congress would weigh the 
risks of error. It was clear to the court that Congress had strongly articulated 
a policy favoring reduced exposure to auto pollutants.375 This policy was 
moderated somewhat by economic concerns. Congress had therefore allowed 
a one-year suspension if the manufacturers could show that compliance was 
not technologically feasible. The court read the “escape hatch” nature of the 
1974 suspension provision as a signal that at least for suspension purposes, 
Congress intended to err on the side of delay.376 The court therefore remanded 
to the agency for further analysis.377 378

373. Id. at 636.
374. Id. at 633.
375. Id. at 641.
376. Id. at 648-49.
377. Id. at 649-50. Congress intended the 1975 suspension decision to be an escape hatch, but a very 

narrow one. By placing the burden of demonstrating the need for the escape hatch on the manufacturers, 
Congress indicated that it meant for EPA to err on the side of reduced exposure. Judge Leventhal may have 
given too much credence to the manufacturers’ faulty 50,000 mile experiments. If, as the Administrator 
said, they were conducted so poorly that they revealed very little information about the efficacy of catalytic 
converters, it is hard to see why the existence of such data should shift the burden of persuasion to EPA. 
Moreover, Judge Leventhal begs a very important question when he concludes flatly that “the risks of an 
erroneous denial of suspension outweigh the risks of an erroneous grant." Id. at 642. This is a heavily value
laden judgment that depends ultimately upon the values assigned to health, ecological, and economic 
effects. Unquestionably, status quo exposure for one year would harm humans and the environment to 
some extent. The court apparently determined that the expected harm to human health was less dangerous 
than the probability of a Detroit shutdown multiplied by its consequences. That question is not one that a 
reviewing court should answer on its own. Rather, it is a question for Congress. But see Stewart, The 
Development of Administrative and Quasi-Constitutional Law in Judicial Review of Environmental 
Decisionmaking: Lessons from the Clean Air Act, 62 Iowa L. Rev. 713, 714 (1977) (basic defects in existing 
political processes justify court action beyond the normal bounds of judicial review to secure certain 
fundamental environmental interests).

378. 578 F.2d 337 (D.C. Cir. 1978).
379. 42 U.S.C. § 300g- 1(a)(2) (1976).
380. 578 F.2d at 341.

Judge Leventhal has recently applied the same approach to arrive at an 
entirely different result. In Environmental Defense Fund, Inc. v. Costle™ the 
D.C. Circuit reviewed EPA’s interim drinking water regulations promulgated 
under the Safe Drinking Water Act of 1974.379 The petitioners claimed, inter 
alia, that EPA had failed to specify treatment techniques for a large number 
of known organic drinking water contaminants, many of which were 
suspected carcinogens. EPA responded that Congress did not direct it to 
include all organic contaminants in the interim regulations and that, in any 
event, the long-term effects of ingestion of organic contaminants were so 
uncertain that it would be very difficult for EPA to set maximum contami
nant levels for these substances.380 Summarily rejecting EPA’s first conten
tion, the court found strong indications of a legislative policy favoring the 
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reduction of exposure to potentially harmful drinking water contaminants.381 
This result-oriented policy so greatly outweighed the policy favoring accuracy 
in decisionmaking that the agency was unjustified in delaying promulgating 
standards even for two years pending the promulgation of national primary 
drinking water regulations.382 Judge Leventhal articulated the court’s choice 
between the two options in terms that revealed his understanding of the 
nature of science policy questions: “In light of the clear language of the 
legislative history, the incomplete state of our knowledge regarding the health 
effects of certain contaminants and the imperfect nature of the available 
measurement and treatment techniques cannot serve as justification for delay 
in controlling contaminants that may be harmful.”383 The court affirmed and 
remanded to the agency for further analysis on the regulation of organic 
contaminants.384

In contrast to the current acceptance of Judge Leventhal’s approach, Judge 
Bazelon’s approach has recently received a severe blow. In Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, Inc.,385 Judge

381. Id. at 342-44.
382. Id. at 344.
383. Id. at 345.
384. Id. at 350. The Leventhal approach, however, does not come without its dangers, chief of which is 

the possibility that the agency will misread the court’s signals. A clear case of such miscommunication is 
Kennecott Copper Corp. v. EPA, 462 F.2d 846 (D.C. Cir. 1972), in which the court, led by Judge 
Leventhal, reviewed EPA’s secondary ambient air quality standards for sulfur dioxide. The relevant 
scientific literature revealed that the lowest ambient level at which sulfur dioxide caused adverse 
environmental effects was 85 micrograms per cubic meter. Id. at 848. EPA set the ambient standard, which 
was required to “protect the public welfare from any known or anticipated adverse effects,” at 60 
micrograms per cubic meter. 42 U.S.C. § 1857c-4(b)(2) (1976). EPA explained its choice of 60 over 85 as 
follows: “It is reasonable and prudent to conclude that, when promulgating ambient air quality standards, 
consideration should be given to requirements for margins of safety which take into account long-term 
effects on health, vegetation, and materials occurring below [85 micrograms per cubic meter].” 462 F.2d at 
848 n.10. Although perhaps inartfully drafted, the above statement can arguably be read as a policy 
judgment that given the unknown long-term effects of sulfur dioxide the agency determined that it would 
err on the side of reduced exposure. As a policy matter the agency concluded that the Clean Air Act’s 
preference for reduced exposure to air pollutants outweighed the policy favoring accuracy in decisionmak
ing.

The D.C. Circuit remanded to the agency for a fuller explanation, requesting the agency to support its 
60 microgram per cubic meter standard with greater certainty. On remand the agency did a complete 
about-face and reversed its policy determination. Apparently EPA misread the court’s remand to say that 
the agency had misconstrued the congressional signals of the content of the result-oriented policy, rather 
than to say that the agency had misbalanced the competing policies of factual accuracy and reduced 
exposure. The agency therefore held that in cases of uncertainty congressional policy favored the status quo 
levels of exposure to air pollutants.

The agency accomplished this complete policy reversal by shifting the burden of proof to proponents of 
reduced exposure:

[T]he Administrator has concluded that there still is not adequate information on which to 
base any long-term secondary standard for sulfur dioxide. The comments that were received 
in opposition to this rulemaking did not identify a specific annual average level of sulfur 
dioxide that could be directly related to an adverse effect on the public welfare.

38 Fed. Reg. 25,678, 25,679 (1973). As a sort of quid pro quo for this policy shift, the Administrator agreed 
to do further research on sulfur dioxide and to welcome any relevant comments on effects information. Id. 
at 25,680.

385. 435 U.S. 519 (1978). Professor Davis suggests that Congress has also rejected Judge Bazelon’s 
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Bazelon wrote the majority opinion that reversed two Atomic Energy 
Commission awards of operating licenses for nuclear power plants, because 
the agency had violated the National Environmental Policy Act. Applying 
the Bazelon approach to the highly technical issues involved, the court held, 
inter alia, that the procedures that AEC used in its generic hearing on 
radioactive waste management* 386 were not sufficiently formal to “ventilate” 
the technical issues.387 Despite the court’s awareness of many apparent 
weaknesses in the key technical testimony, it preferred to remand for 
unspecified procedural refinement. The court was confident that the insuffi
ciencies in the testimony could be remedied through the open application of 
more “sensitive” procedures.388

approach. K. Davis, Administrative Law of the Seventies 668 (1976) (APA provides for 
substantive as well as procedural check on administrative action).

386. Natural Resources Defense Council, Inc. v. NRC, 547 F.2d 633, 653 (D.C. Cir. 1976), rev'd sub 
nom. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519 
(1978). The Supreme Court held that the court of appeals correctly concluded that the Nuclear Regulatory 
Commission acted within its statutory authority in awarding operating licenses only after detailing the 
environmental effects of radioactive waste management attributable to each power plant in its environmen
tal impact statement. 435 U.S. at 539.

387. 547 F.2d at 643. For an excellent critique of the D.C. Circuit opinion, see Comment, supra note 65.
388. 547 F.2d at 653-54.
389. 435 U.S. 519 (1978). Justices Powell and Blackmun took no part in the consideration of the case.
390. 5 U.S.C. § 553 (1976). “The court . . . refrained from actually ordering the agency to follow any 

specific procedures .... but there is little doubt in our minds that the ineluctable mandate of the court’s 
decision is that the procedures afforded during the hearing were inadequate.” 435 U.S. at 541-42.

391. 435 U.S. at 546.
392. Id. at 547.
393. Id.
394. Id. The Court did, however, recognize the possibility of circumstances that would justify a court in 

reversing an agency action because of a failure to employ procedures beyond those required by statute 
“But such circumstances, if they exist, are extremely rare.” Id. at 524.

In the Supreme Court’s unanimous reversal389 the Court fired several 
explicit verbal torpedoes at Judge Bazelon that were clearly intended to sink 
the Bazelon approach to court review of technical agency decisions. The 
Court read Judge Bazelon’s opinion to require procedures more formal than 
the APA’s notice and comment procedures,390 but found no authority for this 
holding in either NEPA or the APA. The Court rejected emphatically Judge 
Bazelon’s view that the application of appropriate procedures can assure the 
“best” or “correct” result, pointing out that if the reviewing courts could 
tailor procedures to their conception of the best result, “judicial review would 
be totally unpredictable.”391 The Court opined that the adequacy of the 
record of the agency’s decision in an informal rulemaking proceeding “is not 
correlated directly to the type of procedural devices employed,”392 but rather 
turns on whether the agency has followed the statutory mandate of the 
Administrative Procedure Act or other relevant statutes. Referring to Judge 
Bazelon’s approach as “Monday morning quarterbacking,”393 the Court 
feared that adoption of this approach would ultimately lead agencies to cloak 
all informal rulemakings in full adjudicatory trappings to avoid court 
reversal.394

Although several of its gratuitous dicta were perhaps undeserved, the 
Court was correct in rejecting Judge Bazelon’s narrow procedural approach 
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to judicial review, at least insofar as it applies to science policy issues. All 
science policy issues are ultimately policy-dominated. The choice among 
reducing environmental risk, allowing the degree of risk to remain at status 
quo levels, and deferring a decision pending further research always depends 
on the balance struck between the policy favoring factual accuracy and the 
result-oriented policy distilled from the agency’s statute and other appropri
ate sources. Judge Bazelon is unquestionably correct in maintaining that lay 
judges are not qualified to evaluate scientific data, methodologies, or statistics 
on their merits, but courts are at least as qualified as agencies to analyze 
statutes for policy guidance and to weigh conflicting policies.395 This is not to 
say that the courts should perform this policy analysis de novo.396 Congress 
has delegated the balancing job initially to the agencies, and the courts should 
not lightly second-guess their choices. Neither should the courts lightly 
relinquish their responsibility for evaluating the rationality of agency policy 
choices. As the Supreme Court in Vermont Yankee indicated, there is very 
little that a court can do by way of procedural review to ensure agency fidelity 
to congressional policy choices; substantive review as advocated here can do 
precisely that. It remains to be seen whether the Supreme Court will give the 
appellate courts the flexibility they need to perform this task.397

395. Judge Bazelon recognizes the policy-dominated nature of many scientific and technological issues. 
See Bazelon, The Impact of the Courts on Public Administration, 52 Ind. L.J. 101, 108 (1976) (after society 
recognizes risks involved, it still must decide whether risks are worth taking in light of anticipated benefits; 
choice comes down to matter of values).

He has, however, apparently not recognized that many of the very factual determinations that he avoids 
ultimately are core policy questions. Nevertheless, Judge Bazelon’s approach still has its place in deciding 
whether an issue is in fact a legitimate science policy issue. The courts can probably be trusted to discern 
when an apparent dispute within the scientific community is in fact contrived—cases in which the vast bulk 
of the scientific community has reached agreement. For this particular issue a reviewing court might 
perform its function more effectively if it were reviewing a record built during formal proceedings with 
cross-examination. See notes 239 & 251 infra and accompanying text.

396. Indeed, there is a real danger that courts, in their ignorance of the tremendous difficulties involved 
in arriving at scientific consensus on factual issues, will give more weight than is warranted to the policy 
favoring factual accuracy. “When Congress undertakes to act in areas fraught with medical and scientific 
uncertainties, legislative options must be especially broad and courts should be cautious not to rewrite 
legislation, even assuming, arguendo, that judges with more direct exposure to the problem might make 
wiser choices.” Marshall v. United States, 414 U.S. 417, 427 (1974).

397. The Supreme Court acknowledged the “hard look" doctrine by name in Kleppe v. Sierra Club, 427 
U.S. 390 (1976). Addressing the role of courts in substantively reviewing agency decisions under the 
National Environmental Policy Act. 42 U.S.C.§§ 4321-4361, the Court stated its opinion that ”[t]he only 
role for a court is to insure that the agency has taken a ‘hard look’ at environmental consequences . . . .” 
Id. at 410 n.21. Although this by no means constitutesa Supreme Court adoption of the hard look doctrine 
for substantive judicial review, it at least indicates that the court finds the doctrine appealing.

Thus far, the courts reviewing OSHA’s decisions on chemical carcinogens 
have largely followed Judge Leventhal’s approach. The Leventhal approach 
to substantive judicial review depends heavily on the assumption that agency 
decisions will be reviewed by highly competent judges who are not put off by 
the prospect of poring over a lengthy, technical record. It also depends on a 
uniformity of application that ensures that the result will not depend upon 
which court hears the appeal. To the extent that these assumptions are 
untrue, the Leventhal approach is weakened. EPA, its regulatees, and the 
environment are greatly benefited when a competent judge sorts through the 
record, segregating science policy issues from issues of pure science and pure 
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policy, and measure the agency’s policy judgments against the appropriate 
statutory references.398 Neither EPA nor OSHA can depend upon having 
such competent review in all cases. The agencies can, however, reduce the 
possibility of uninspired judicial review by making very explicit in their 
decisions the policy-dominated nature of science policy issues and by pointing 
explicitly to the result-oriented policies that guided the agency decision. By 
dealing openly and honestly with the other half of the “partnership” the 
agencies should avoid communications breakdowns that may result when the 
names of the partners change.399

The Third Circuit initially exhibited an unwillingness to adopt the 
Leventhal approach of judicial review in Dry Color Manufacturers, Associa
tion v. BrennanA00 In Dry Color, although the Third Circuit vacated and 
remanded OSHA’s temporary emergency standard for ethyleneimine and 
DCB because of OSHA’s failure to state adequately the reasons for their 
issuance, the court also expressed “considerable doubts” over whether the 
extrapolation from animal experiments provided substantial support for a 
finding of carcinogenic risk to man.401 In so doing, the court failed to 
recognize the science policy nature of the mouse-to-man question.402 The 
Third Circuit later rejected this narrow approach in companion cases 
involving appeals from OSHA’s permanent standards for the same two 
chemicals, declaring that the mouse-to-man issue was a legal, rather than a 
factual, question.403 Two other circuits, also recognizing that evaluating 
carcinogenic risk involves policy as well as scientific facts, have joined the

398. See Texas v. EPA, 499 F.2d 289 (5th Cir. 1974) (EPA determined in legal and enforceable manner 
that state’s air quality implementation plan was inadequate).

399. The Department of Justice has recently suggested a more far-reaching approach to the problem of 
uneven judicial review of highly technical administrative decisions and its attendant forum shopping. The 
Department has invited comments on a proposal that Congress establish a special circuit court of appeals 
to hear exclusively all appeals in patent, civil tax, and environmental cases. Office for Improvements in the 
Administration of Justice, United States Department of Justice, A Proposal to Improve the Federal 
Appellate System (July 21, 1978). This court would rapidly acquire expertise in reviewing complicated 
environmental cases and should soon become quite familiar with the special nature of science policy 
questions. The court could consider hiring technical clerks to aid the court in separating true scientific 
questions from science policy questions. At the very least such a court would give rise to a coherent body of 
law.

400. 486 F.2d 98 (3d Cir. 1973).
401. Id. at 107 & n.13.
402. Although the court recognized that the Report of the Ad Hoc Committee to the Surgeon General, 

supra note 26, provided substantial evidence for the mouse-to-man extrapolation, the agency was not 
allowed to rely on it because that report was not technically in the agency record (although it was in 
numerous government publications). For a critique of this narrow approach, see K. Davis, Administra
tive Law of the Seventies 673-74 (1976). It is difficult to justify the court's insistence here on 
technicality, insofar as this served to exclude well-documented and established extrinsic evidence that 
supports the validity of extrapolation, especially in a context in which the costs of inaction or delay tend to 
be high.

403. Synthetic Organic Chem. Mgrs. Ass’n v. Brennan, 503 F.2d 1 155, 1 159 (3d Cir. 1974) 
(ethyleneimine; "(W[hat the Secretary has done in extrapolating from animal studies to humans is to make 
a legal rather than a factual determination ... in the nature of a recommendation for prudent legislative 
action.”); Synthetic Organic Chem. Mfrs. Ass’n v. Brennan, 506 F.2d 385, 387 (3d Cir. 1974) (DCB; 
although court did not specifically mention the legal nature of decision to extrapolate, objections to DCB 
standards were rejected because same legal principles allowing extrapolation as to El allowed it as to 
DCB), cert, denied. 423 U.S. 830 (1975).

in . ........
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Third Circuit in upholding OSHA’s standards that mandate reduced expo
sure.404

404. Society of Plastics Indus., Inc. v. OSHA, 509 F.2d 1301, 1308 (2d Cir.) (because Secretary has duty 
to protect workingman even when research is deficient, may extrapolate to set permissible levels of vinyl 
chloride at lowest detectable one), cert, denied, 431 U.S. 922 (1975); Industrial Union Dep’t, AFL-CIO v. 
Hodgson, 499 F.2d 467, 475 (D.C. Cir. 1971) (when reliable data on effects of exposure to asbestos dust 
unavailable, Secretary’s decision is a policy one and entitled to judicial deference; case remanded on other 
grounds). In these cases, the courts approved OSHA’s policy judgment in setting permissible exposure 
levels. Often the crucial issue has been the existence, or lack thereof, of a no-effect level. See American Iron 
& Steel Inst. v. OSHA. 557 F.2d 825, 833 (3d Cir. 1978) (in setting coke oven emission standards Secretary 
expressed proper policy judgment that no-effect level does not exist; task combines policy determinations 
and factfinding), petition for cert, filed. 47 U.S.L.W. 3422 (Dec. 19, 1978) (No. 78-919).

405. 581 F.2d 493 (5th Cir. 1978), cert, granted. 47 U.S.L.W.____ (U.S. Feb. 21, 1979) (No. 78-911).
406. Id. at 499.
407. Id.
408. Id. at 503.
409. Id. at 510.
410. Id. at 503 (“Although the agency does not have to conduct an elaborate cost-benefit analysis ... it 

does have to determine whether the benefits expected from the standard bear a reasonable relationship to 
the costs imposed by the standard.”). For a critique of this holding, see notes 280-96 supra and 
accompanying text.

411. Id. at 503 (“Without an estimate of benefits supported by substantial evidence, OSHA is unable to 
justify a finding that the benefits to be realized from the standard bear a reasonable relationship to its one- 
half billion dollar price tag.”). Throughout its opinion the court placed great emphasis upon the cost of the 
standard to the petroleum industry. In stark contrast to Justice Clark’s compassionate opinion in Society of 
Plastics Indus., Inc. v. OSHA, 509 F.2d 1301 (2d Cir. 1975), the Fifth Circuit showed very little sensitivity 
to the human issues involved in the case.

412. 581 F.2d at 504-05.

The Fifth Circuit has recently taken a dramatically different approach to 
review of administrative science policy decisions that regrettably harks back 
to the discredited Dry Color approach. In American Petroleum Institute v. 
OSHA405 the court reviewed OSHA’s health standard for occupational 
exposure to benzene. The agency had determined on the basis of several 
epidemiological studies that benzene caused leukemia in humans. Because the 
agency concluded on the basis of extensive testimony that it could not 
establish a “no-effect” level for benzene’s leukemogenic effects, it lowered the 
standards for inhalation exposure from the current ten parts per million 
(ppm) level to the lowest feasible level of one ppm averaged over an eight- 
hour period.406 Further, because the agency determined that it was feasible to 
eliminate entirely dermal exposure to benzene, the standard allowed no such 
exposure.407 OSHA estimated that although this regulation was feasible, it 
could cost industry approximately $500 million to comply.408

The Fifth Circuit remanded the standard to the agency because in the 
court’s opinion it was unsupported by the record.409 Ruling that the Occupa
tional Safety and Health Act requires OSHA to engage in a formal cost
benefit analysis prior to ordering reduced exposure to toxic chemicals,410 the 
court found that substantial evidence did not support a conclusion that the 
standard would have measurable benefits in terms of reductions in risks to 
human health.411 Although the court agreed with OSHA that substantial 
evidence supported the conclusion that benzene was leukemogenic in hu
mans, it held that OSHA had erred in resolving a crucial cancer-related 
science policy issue—the effects of high-dose carcinogens at low doses.412
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OSHA did not attempt to quantify the number of cases of human leukemia 
that would occur at the ten ppm level and subtract the number of leukemia 
cases that would occur at the one ppm level to arrive at the number of human 
lives the standard would save. OSHA recognized that to make this estimate 
would entail resolving a trans-scientific issue.413 The court demanded, 
however, that OSHA do precisely that, strongly implying that OSHA must 
prepare a quantitative risk estimate so that OSHA could point to “measurable 
benefits” resulting from the standard.414 The court made this explicit in the 
following passage:

[W]hen studies of the effects of human exposure to benzene at 
higher concentration levels in the past are sufficient to enable a 
dose-response curve to be charted that can reasonably be projected 
to the lower exposure levels, or when studies of the effects of 
animal exposure to benzene are sufficient to make projections of 
the risks involved with exposures at low levels, then OSHA will be 
able to make rough but educated estimates of the extent of benefits 
expected from reducing the permissible exposure level from 10 
ppm to 1 ppm. Until such estimates are possible, OSHA does not 
have sufficient information to determine that a standard such as 
the one under review which it can only say might protect some 
workers from a leukemia risk is reasonably necessary.415

Because it failed to recognize the policy-dominated nature of trans-scientific 
issues the court has demanded the impossible of OSHA. It has required 
OSHA to determine the shape of the dose-response curve for benzene at low 
exposure rates.416 Yet it is impossible to determine this on the basis of any 
practical experiment.

The court’s suggestion that OSHA wait until human exposure studies are 
sufficient to enable a dose-response curve to be charted necessarily implies 
that more workers will have to contract leukemia before OSHA can act on 
this basis.417 The court’s alternative suggestion that OSHA wait until its

413. See notes 18-20 supra and accompanying text.
414. 581 F.2d at 504.
415. Id. at 504-05.
416. See note 27 supra.
417. OSHA had explicitly addressed the possibility of establishing a rough dose-response curve based 

upon human exposure data and had concluded that sufficient evidence on worker exposure was not 
available to establish such a curve.

[I]t is OSHA’s view following a careful review of the record that, at the present time, it is 
impossible to derive any conclusions regarding dose-response for benzene beyond the general 
observation that higher exposure levels carry a greater risk than do lower exposure levels. 
What is apparent, however, is that a decrease in exposure level and/or duration will result in 
decreased risk of leukemia.

Occupational Safety and Health Administration, Occupational Exposure to Benezene, 43 Fed. Reg. 5718, 
5946 (1978). The court did not fault this conclusion. It merely held that without more data OSHA could 
not lower human exposure to benzene. The only way that OSHA could acquire the human epidemiological 
data necessary to establish a rough dose-response curve would be to do a study based upon several known 
human exposure levels. Because past exposure levels have not been carefully monitored, this study would 
necessarily have to be a prospective study in which the agency observed the leukemogenic effects of 
benzene on a large number of workers at several exposure levels. 
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animal studies have provided a dose-response curve is thoroughly impractical. 
As the court acknowledged, benzene has not yet been shown to cause cancer 
in laboratory animals. The court suggests that this fact is evidence that 
benzene is not leukemogenic in humans, but the fact that benzene does cause 
leukemia in humans adequately rebuts this suggestion.418 The evidence does 
suggest that humans are more susceptible to benzene than laboratory animals. 
Even if laboratory animals were equally susceptible, the experiment to 
determine the shape of the dose-response curve at low exposure levels would 
require thousands, if not millions of animals. In either case, the court’s 
suggestion that OSHA compute a dose-response curve based upon animal 
studies is impossible to implement. Thus, the court has apparently told OSHA 
that it may not reduce human exposure to a human leukemogen until more 
humans have contracted leukemia or until OSHA has performed an impossi
ble experiment. This position flies in the face of the concern for prevention of 
occupational disease that pervades the Occupational Safety and Health 
Act.419

418. 581 F.2d at 504 n.25.
419. See Occupational Safety and Health Act, §§ 2(6), 2(7), 6(5), 29 U.S.C.A. §§ 651(b)(6), (b)(7), 

655(b)(5) (1976).
420. The problem with this “charitable” reading of American Petroleum Institute is that it clashes with 

the court’s insistence that OSHA’s estimate of the benefits to workers of reduced exposure to benzene have 
a “factual basis.” 581 F.2d at 504. Because no one of the proposed hypothetical models has any greater 
“factual basis” than any of the others, it seems clear that the court did not intend for OSHA merely to 
choose among these models.

421. This approach to regulating carcinogens also undergirds OSHA’s Generic Cancer Regulations. See 
notes 118-41 supra and accompanying text. OSHA’s major reason for declining to quantify cancer risk is 
that comparing dollars with lives saved will invariably involve placing a dollar value on human life. Once it 
has been implicitly determined in one proceeding that a human life is worth a certain dollar value, the 
agency will be locked into that essentially arbitrary value in future proceedings.

A more charitable view of American Petroleum Institute is that the Fifth 
Circuit merely required OSHA to adopt one of the several competing 
hypothetical carcinogenesis dose-response models and to apply it to the 
benzene epidemiological data.420 This choice would, of course, be entirely 
policy-dominated, since the shape of the dose-response curve at low levels of 
exposure is a trans-scientific question. Under this view of American Petroleum 
Institute, OSHA could simply choose on policy grounds a hypothetical dose
response curve that would yield the response rate that OSHA decided could 
be justified by the costs. In practice, this approach is not substantially 
different from the approach that OSHA took with respect to benzene. Rather 
than choose on policy grounds a dose-response model that yielded high health 
benefits from small decreases in exposure, OSHA merely assumed that 
lowering exposure from present levels to lower, but feasible, levels would have 
health benefits. OSHA then concluded on policy grounds that are implicit in 
OSHA’s statute that any reduction in the risk of leukemia to workers justified 
lowering exposure to feasible levels.421 The only difference between the two 
approaches is that the former requires OSHA to place a totally arbitrary 
number on the lives that will be saved by the standard. OSHA is certainly 
justified in declining to deceive itself and the public by suggesting an accuracy 
for carcinogen risk assessment that simply does not exist.
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The failure of the court in American Petroleum Institute to recognize the 
policy-dominated trans-scientific nature of the high-dose/low-dose risk ex
trapolation question runs directly counter to the Second Circuit’s adoption of 
the Leventhal approach in Society of the Plastics Industry v. OSHAA22 In that 
case OSHA had acted to reduce workplace exposure to vinyl chloride, 
another human carcinogen, from fifty ppm to one ppm.423 Although the 
human epidemiological data came from humans exposed to relatively high 
doses of vinyl chloride, OSHA mandated reduction in worker exposure to the 
lowest feasible level despite the lack of evidence that vinyl chloride caused 
cancer at that level.424 In affirming OSHA’s standard, the court did not 
require OSHA to make impossible proofs based upon nonexistent data or 
hypothetical models; rather, the court held that “it remains the duty of the 
Secretary [of Labor] to act to protect the workingman, and to act even in 
circumstances where existing methodology or research is deficient.”425 Unless 
the Supreme Court reviews the Fifth Circuit’s decision,* the validity of 
OSHA’s approach to regulating carcinogens in a given case will apparently 
depend upon which circuit court reviews the appeal, obviously an unsatisfac
tory state of affairs.

Surprisingly, the D.C. Circuit has not explicitly adopted the Leventhal 
approach in reviews of EPA’s pesticide decisions, even though Judge 
Leventhal has written two of the three opinions. In one of the opinions, 
reviewing EPA’s cancellation of DDT,426 Judge Wilkey paid little attention to 
individual factual issues, concluding that within the “great mass of often 
inconsistent evidence which was developed at the hearing,” there was 
sufficient evidence to support the Administrator’s ultimate action.427 Similar
ly, in the aldrin/dieldrin428 and heptachlor/chlordane cases,429 Judge 
Leventhal simply examined the record for respectable scientific evidence to 
support the Administrator’s decision. Perhaps because the court, when 
reviewing EPA pesticide cancellations and suspensions, had before it very 
detailed formal adjudicatory records, it chose merely to require that some 
scientific testimony existed to support the agency position, rather than to 
attempt a closer examination of the agency’s policy balancing. Even EPA’s 
heavily policy-dominated “cancer principles” were held to be within the 
agency’s “scientific expertise.”430

Arguably, this approach to judicial review gives the agency too much 
discretion with respect to science policy issues because scientific expertise 
does not always aid in the resolution of these kinds of issues. Presumably, 
under the D.C. Circuit’s standard, the agency need only solicit respectable

422. 509 F.2d 1301 (2d Cir.), cert, denied, 421 U.S. 922 (1975).
423. The only conceivable difference between the facts of the two cases, other than the differences 

between the two chemicals, is the fact that in Society of the Plastics Industries vinyl chloride had been 
shown to cause cancer in animals, whereas benzene had not yet been shown to be an animal carcinogen. 
This is a very minor difference, however, because both chemicals were shown to be human carcinogens.

424. 509 F.2d at 1308.
425. Id.
* [Editor’s Note]: As this issue went to press, the Supreme Court granted certiorari in this case. 47 

U.S.L.W. _________  (Feb. 21, 1979) (Nos. 78-911,78-1036).
426. Environmental Defense Fund, Inc. v. EPA, 489 F.2d 1247 (D.C. Cir. 1973).
427. Id. at 1252.
428. Environmental Defense Fund. Inc. v. EPA, 510 F.2d 1292 (D.C. Cir. 1975).
429. Environmental Defense Fund, Inc. v. EPA. 548 F.2d 998 (D.C. Cir. 1976).
430. Id. at 1006.
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scientists to testify in its favor on science policy issues to survive court review, 
regardless of the level of uncertainty surrounding the issue or of any statutory 
result-oriented policies. For example, the D.C. Circuit might affirm an EPA 
decision to reregister DDT solely on the strength of respectable but highly 
uncertain testimony that exposure to DDT would be below a no-effect level 
even if equally respectable testimony indicated that predicted exposure would 
result in thousands of cancers. Apparently EPA would have discretion to 
reach this result despite a strong FIFRA policy, manifested in the allocation 
of the burden of proof, favoring reduced exposure to pesticides.

Perhaps if the policy aspect of many of the factual issues involved in 
FIFRA cases had been emphasized, the D.C. Circuit would have adopted the 
policy balancing approach that Judge Leventhal has developed to resolve 
science policy issues in other areas. When reviewing pesticide decisions the 
courts of appeals had before them records closely resembling those normally 
before a federal district court, replete with transcripts, expert testimony, 
cross-examination, and judicial findings, and these circumstances may serve 
to obscure the real policy clashes that underlie the administrative “findings.” 
EPA’s new FIFRA procedural regulations, however, will ensure a drastic 
change in the nature of the record on review in future pesticide cases. When a 
FIFRA cancellation proceeding produces a record that more closely resem
bles a rulemaking record, the underlying policy decisions will probably be 
more apparent, and the reviewing courts may be more inclined to adopt the 
policy balancing approach to substantive review.

V. Conclusion

In 1775 an English Physician, Percival Pott, reported an increase in scrotal 
cancer in chimney sweeps.431 One hundred years later coal tar was identified 
as the causative agent.432 In the next 100 years, scientists identified many 
carcinogenic constituents of coal tar and vigorously explored the carcinogenic 
properties of those chemicals. Yet during this entire 200-year period, workers 
in industrial plants in increasing numbers received high doses of those 
carcinogenic chemicals. In fact, no governmental effort was made to reduce 
worker exposure to those chemicals until 1975, when OSHA promulgated its 
proposed standard for worker exposure to coke oven emissions.433 Despite 200 
years of scientific research, OSHA could find no consensus in the scientific 
community on this subject, and manufacturers of coke vigorously contested 
the proposed standard. After more than a year of hearings OSHA issued final 
standards434 which, after another year of litigation, were upheld on judicial 
review.435

431. R. Suss, V. Kinzel & J.D. Scribner, Cancer: Experiments and Concepts 13 (1973).
432. Id.
433. 40 Fed. Reg. 32,268 (1975).
434. 29 C.F.R. § 1910.1029 (1977).
435. American Iron & Steel Inst. v. OSHA, 577 F.2d 825 (3d Cir. 1977), petition for cert, filed, 47 

U.S.L.W. 3422 (Dec. 19, 1978) (No. 78-919).

During the time it took to assemble and debate the scientific data on coal 
tar effects, hundreds of workers may have died from cancer contracted in 
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their workplaces. Yet, the scientific data is usually insufficient to attribute 
directly the contraction of cancer to coal tar exposure. Two hundred years of 
scientific research have not been adequate to resolve the science policy 
questions concerning the carcinogenicity of coal tar to humans at workplace 
exposure rates, and it is entirely possible that the uncertainties will not be 
reduced with 200 more years of research. A government agency charged with 
the duty of protecting worker health cannot simply wait until scientists have 
agreed that coal tars will or will not cause cancer in workers. Because the 
scientific facts are in dispute the agency must ground its decision in policy 
considerations. In so doing it can look to several sources of policy, including 
the substantive and procedural provisions of its statute and the general 
political environment.

Because an agency need not act with the same degree of certainty that 
characterizes pure scientific investigation, courts engaged in substantive 
review of agency decisions on science policy questions should never demand 
such certainty. Yet if a court recognizes that the resolution of science policy 
questions depends on striking a balance between accuracy and result-oriented 
policies, it can play a valuable substantive review role. Although deference 
should be accorded an agency’s initial weighing, a reviewing court neverthe
less should have a great responsibility in seeing that the agency’s balance 
comes within the bounds of the statute. This will not always be an easy task 
for a lay judge, and it may require education in technical esoterica that a judge 
would prefer to leave to others more inclined toward scientific pursuits. 
Nevertheless, the judge should recognize that the decision being reviewed is at 
bottom a policy decision. Once he has familiarized himself with the technical 
issues the judge should find himself on familiar ground in reviewing the 
agency’s policy balance.

Judicial review of agency procedures is an entirely different matter. Judges, 
of course, can claim great expertise in evaluating procedures, but they should 
resist their natural inclinations to substitute their judgment for the agency’s 
judgment on the procedural correctness of agency hearings. Procedural due 
process stands as a great bulwark between an individual and the government. 
But when the government attempts to protect workers or consumers from the 
uncertain risks posed by chemicals in the workplace or the environment, too 
much due process can act to injure more people than it protects. The time 
consumed by formal methods of proof has its own costs. Particularly when 
the issues involved are highly technical, formal methods of proof are 
dysfunctional, and the courts should be reluctant to force an agency to waste 
its time and perhaps the health of the citizens it is charged with protecting in 
the name of due process. An agency should be allowed to tailor its procedures 
to best fulfill its statutory mandate.

OSHA’s generic approach to regulating carcinogens and EPA’s summary 
judgment approach are both huge strides in the right direction. Each agency, 
however, should study carefully the success of the other in reducing wasted 
hearing time. EPA could probably save time by generically resolving many of 
the cancer-related science policy questions that it has encountered in pesticide 
litigation. Similarly, OSHA could probably conserve time and energy by 
adopting a summary judgment approach to the issues—especially “feasibili
ty”—that survive the generic screening. In any event, reviewing courts should 
not merely approve, but should affirmatively encourage, both of these 
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salutory efforts to reduce the time and resources required to resolve science 
policy questions.



The Continuing Violation Theory and the Concept 
of Jurisdiction in Title VII Suits

Charles C. Jackson*
John H. Matheson**

When confronted with a title VII plaintiff who has failed to make a 
timely filing of his charge with the EEOC, courts have reached 
inconsistent results. In this article Messrs. Jackson and Matheson 
analyze the most recent Supreme Court decisions in this area and 
present a coherent approach to the problem. They conclude that 
under the continuing violation theory courts should entertain an 
action based on an existing policy of discrimination even if the 
specific act alleged occurred in the remote past. In addition, the 
authors conclude that the title VII filing requirement is not a 
jurisdictional absolute, but should instead be treated like a statute of 
limitations.

The avowed purpose of title VII of the Civil Rights Act of 19641 is to 
eradicate discrimination in employment on the basis of race, color, sex, 
national origin, or religion.2 Yet discriminatees may benefit from this purpose

•Associate, William B. Hanley & Associates, Ltd., Chicago, Illinois. B.A. Bethel College, 1974; J.D. 
Northwestern University, 1977. Member, Illinois Bar.

••Associate, Hedlund, Hunter & Lynch, Chicago, Illinois. B.S. Illinois State University, 1974; J.D. 
Northwestern University, 1977. Member, Illinois Bar.

1. 42 U.S.C. §§ 2000e to 2000e-17 (1976).
2. 42 U.S.C. § 2000e-2(a) (1976) provides:

(a) It shall be an unlawful employment practice for an employer—
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, terms, conditions, or privileges of 
employment, because of such individual’s race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment in any way 
which would deprive or tend to deprive any individual of employment opportunities or 
otherwise adversely affect his status as an employee, because of such individual's race, 
color, religion, sex, or national origin.

See generally H.R. Rep. No. 914, 88th Cong., 1st Sess. 26, reprinted in [1964] U.S. Code Cong. & Ad. 
News 2391, 2401; HR. Rep. No. 570, 88th Cong., 1st Sess. 1-3 (1963); Equal Employment Opportunity, 
Hearings Before the Gen. Subcomm, on Labor of the House Comm, on Education and Labor, 88th Cong., 
1st Sess. (1963); Hill, The Equal Employment Opportunity Acts of 1964 and 1972: A Critical Analysis of the 
Legislative History and Administration of the Law. 2 Indus. Rei.. L.J. 1 (1977); Note, Developments in the 
Law—Employment Discrimination and Title VII of the Civil Rights Act of 1964, 84 H aRV. L. Rf.v. 1109, 
1113 (1971) [hereinafter cited as Note, Developments in the Law], The Equal Employment Opportunity 
Commission is vested by Congress with the authority to issue regulations to carry out the purposes of title 
VII. 42 U.S.C. § 2OOOe-12(a) (1976). Section 1601.31 of these regulations provides that “[these] rules and 
regulations . . . shall be liberally construed to effectuate the purpose and provisions of title VII." 29 
C.F.R. § 1601.31 (1977). The courts have also construed title VII liberally. Baker v. Stuart Broadcasting 
Co., 560 F.2d 389, 391 (8th Cir. 1977) (title VII to be construed liberally to effectuate congressional 
purpose of eliminating racial discrimination).
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only by first complying with certain procedural requirements contained in the 
statute. Among these is the requirement that discriminatees file a charge with 
the Equal Employment Opportunity Commission (EEOC) within 180 days of 
an alleged discriminatory act.3

When the charge was filed with the EEOC within 180 days of the last 
alleged occurrence, courts have had little trouble deciding that the dis- 
criminatee has stated an actionable claim. When the letter of the 180-day 
requirement has not been met, however, courts have rendered inconsistent 
and often irreconcilable decisions. This inconsistency results from the willing
ness of some courts to breathe life into claims that technically do not meet the 
180-day filing requirement; the most common rationale is that title VII 
plaintiffs are often unsophisticated employees unversed in the procedural 
technicalities of the law.4 Other courts have resisted this attempt to expand

3. 42 U.S.C. § 2OOOe-5(e) (1976). Other procedural requirements include the necessity of bringing suit 
within 90 days after receipt of a right-to-sue letter provided by the EEOC. 42 U.S.C. § 2OOOe-5(f)( 1) (1976). 
For a general discussion of the procedural requirements of the Act, see Johnson, Title VII Procedurally: 
Time Requirements and Limitations, 3 Tex. S.U. L. Rev. 108 (1975), Note, Limitation Periods for Filing a 
Charge With the Equal Employment Opportunity Commission Under Title VII of the Civil Rights Act of 
1964, 56 B.U. L. Rev. 760 (1976) [hereinafter cited as Note, Limitation Periods], Note, Procedural 
Developments Under Title VII: Protection for Both Parties?, 27 Case W. Res. L. Rev. 371 (1976) 
[hereinafter cited as Note, Procedural Developments], and Note, Developments in the Law, supra note 2, at 
1195-1275. For a discussion of the time limits imposed on the Equal Employment Opportunity 
Commission, see note 72 infra.

The Act originally provided that a discriminatee had 90 days from the time of the alleged unlawful act 
to file a charge with the EEOC. 42 U.S.C. § 2OOOe-5(d) (1970) (current version at 42 U.S.C. § 2OOOe-5(e) 
(1976)). This period was expanded to 180 days in 1972. Equal Employment Opportunity Act of 1972, Pub. 
L. No. 92-261, 86 Stat. 103 (codified at 42 U.S.C. § 2000e-5(e) (1976)).

The Act originally provided that if the state where the alleged act took place had a civil rights agency 
and if the discriminatee had filed a charge with that agency, 42 U.S.C. §§ 2000e-5(b), (c) (1970), as 
amended by 42 U.S.C. §§ 2000e-5(c), (d) (1976), the charging party had 210 days to file a charge with the 
EEOC. 42 U.S.C. § 2000e-5(d) (1970). This period was expanded to 300 days in 1972. 42 U.S.C. § 2000e- 
5(e) (1976).

The statute currently reads:

A charge under this section shall be filed within one hundred and eighty days after the 
alleged unlawful employment practice occurred and notice of the charge (including the date, 
place and circumstances of the alleged unlawful employment practice) shall be served upon 
the person against whom such charge is made within ten days thereafter, except that in a case 
of an unlawful employment practice with respect to which the person aggrieved has initially 
instituted proceedings with a State or local agency with authority to grant or seek relief from 
such practice or to institute criminal proceedings with respect thereto upon receiving notice 
thereof, such charge shall be filed by or on behalf of the person aggrieved within three 
hundred days after the alleged unlawful employment practice occurred, or within thirty days 
after receiving notice that the State or local agency has terminated the proceedings under the 
State or local law, whichever is earlier, and a copy of such charge shall be filed by the 
Commission with the State or local agency.

42 U.S.C. § 2OOOe-5(e) (1976); see 29 C.F.R. § 1601.13 (1977) (EEOC interpretation of § 2OOOe-5(e)). This 
congressionally mandated filing period is exclusive: title VII does not borrow from state statutes of 
limitations. See Kirk v. Rockwell Int'l Corp., 578 F.2d 814, 819 (9th Cir. 1978) (plaintiff received right-to- 
sue letter more than five years after date charge filed with EEOC and thereafter filed civil action within 90 
days; claim not barred by three-year state statute of limitations).

4. Cf. Smith v. American President Lines, Ltd., 571 F.2d 102, 105 (2d Cir. 1978) (citing Love v. 
Pullman Co., 404 U.S. 522 (1972)) (procedural requirements of title VII must be construed liberally in view 
of beneficial purposes of exposing unlawful discrimination; claim time-barred under 42 U.S.C. § 2000e- 
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the timeliness requirement on the general ground that the requirement is an 
explicit congressional limitation on actions under title VII.* 5

5(e)); Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 475 (D.C. Cir. 1976) (same), cert, denied, 434 U.S. 
1086 (1978); Ramirez v. National Distillers & Chem. Corp., 18 Fair Empl. Prac. Cas. (BNA) 966, 969 (9th 
Cir. 1978) (same); Carter v. Delta Air Lines, Inc., 441 F. Supp. 808, 811 (S.D.N.Y. 1977) (same); Sciaraffa 
v. Oxford Paper Co., 310 F. Supp. 891, 897 (D. Me. 1970) (proceedings initiated by laymen should be 
afforded liberal treatment).

5. See Guy v. Robbins & Meyers, Inc., 525 F.2d 124, 127 (6th Cir. 1975) (filing requirement 
jurisdictional prerequisite), rev'd on other grounds sub nom. Electrical Workers v. Robbins & Meyers, Inc., 
429 U.S. 229 (1976); Cleveland v. Douglas Aircraft Co., 509 F.2d 1027, 1029-30 (9th Cir. 1975) (per 
curiam) (time limit after receipt of right-to-sue letter jurisdictional; claim time-barred); Genovese v. Shell 
Oil Co., 488 F.2d 84, 85 (5th Cir. 1973) (per curiam) (clear from language of statute that filing requirement 
after receipt of right-to-sue letter mandatory and jurisdictional); Gautam v. First Nat’l City Bank, 425 F. 
Supp. 579, 585 (S.D.N.Y. 1976) (time requirements set by Congress designed to safeguard defendants, as 
well as agencies and courts, from stale claims), offd mem., 575 F.2d 1290 (2d. Cir. 1977); Hickman v. 
Queen, 15 Fair Empl. Prac. Cas. 953, 955 (S.D. Ohio 1976) (plaintiff must satisfy filing requirement).

In Loo v. Gerarge, 374 F. Supp. 1338 (D. Hawaii 1974), the court stated that isolated and completed 
acts against a particular subjective viewpoint of the aggrieved “do not give the Plaintiff a perpetual right to 
file charges before the EEOC.” Id. at 1340; accord, Note, Procedural Developments, supra note 3, at 372 
(procedural bias in favor of plaintiff has distorted symmetry of statutory scheme intended evenhandedly to 
preserve procedural rights of both parties).

6. Related problems, such as the failure to comply with state filing requirements, will be addressed only 
indirectly in this article.

7. See notes 85-103 infra and accompanying text.
8. See notes 158-214 infra and accompanying text.
9. See note 175 infra.

In particular, courts have been plagued with the problems raised by two 
integrally related procedural concepts: The continuing violation theory, and 
the meaning of jurisdiction in title VII cases.6 The continuing violation theory 
may be viewed as an analytical tool used by some courts to find a claim 
actionable even though the alleged discrimination has its origins in conduct 
occurring more than 180 days before the filing of the charge with the EEOC.7 
This approach has been based on several theories, including the existing 
employment relation, the continued effects of past discrimination, the 
existence of a present policy of discrimination, and the simple desire to grant 
relief. When this approach to actionability is taken, the scope of conduct that 
may be challenged under the statute is expanded.

Similarly, the scope of conduct subject to challenge may be expanded 
depending on the view a court adopts regarding its jurisdiction to hear a title 
VII case.8 If the court adopts a restrictive view, a failure to file within 180 
days deprives the court of jurisdiction to hear the plaintiffs claim; equitable 
concepts, such as laches and tolling, are thus irrelevant,9 and the only 
question is whether the plaintiff has filed his claim within 180 days of the last 
discriminatory act. If there is no timely filing, the plaintiffs claim is dismissed 
before he can explain why his otherwise meritorious claim is worth consider
ing.

If the court adopts an expansive view of its jurisdiction, the 180-day filing 
requirement is not considered jurisdictional, but is characterized as a statute 
of limitations. Because a statute of limitations creates a flexible time limit that 
may be expanded under certain circumstances, a plaintiffs failure to comply 
with the filing requirement will be viewed as a bar to successful litigation in 
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the nature of a failure to state a claim on which relief can be granted,10 11 and 
then the question becomes whether there is justification for granting relief to 
remedy the admittedly stale act. Under this view the filing requirement is 
subject to such equitable doctrines as laches and tolling. In proper circum
stances stale acts may be reviewed by the court—for example, when an 
intervening occurrence or the actions of the defendant have caused the 
untimely filing.

10. See note 184 infra.
11. 431 U.S. 553 (1977).
12. Id. at 558.
13. 429 U.S. 229 (1976).
14. Id. at 236-38; see Alexander v. Gardner-Denver Co.. 415 U.S. 36, 52-54 (1974) (arbitrator’s decision 

pursuant to collective bargaining agreement held not binding on employee seeking title VII relief).
15. 431 U.S. 553 (1977).
16. See Sprogis v. United Air Lines, Inc.. 444 F.2d 1194, 1202 (7th Cir.), cert, denied, 404 U.S. 991

(1971). Plaintiff Evans was not a party to that suit, and the Court ruled that a claim based on her discharge
was barred because she did not file a charge with the EEOC within 90 days of her separation, the
limitations period then in effect. 431 U.S. at 554-55.

The Supreme Court has recently rendered decisions touching on both these 
areas. In United Air Lines, Inc. v. Evansu the Court held that United Air 
Lines did not commit a present, continuing violation of title VII by refusing, 
after rehiring an employee in 1972, to credit her with seniority for time she 
would have served but for her improper discharge in 1968, in the absence of 
an allegation that United’s seniority system discriminated against former 
female employees as victims of past discrimination.12 In Electrical Workers v. 
Robbins & Meyers, Inc.13 the Court held in relevant part that the invocation of 
grievance procedures under a collective-bargaining-agreement discrimination 
clause does not toll the running of the limitations period that would otherwise 
begin on the date of firing, because title VII remedies are independent of 
other, preexisting remedies available to an aggrieved employee.14 Neither of 
these cases, however, has served to abate the pre-Evans and -Robbins 
confusion regarding the continuing violation theory and jurisdiction under 
the Act. If anything, the lower courts are in greater disagreement than in the 
past.

This article attempts to develop some consistent and workable guidelines 
for the use of the continuing violation theory and the concept of jurisdiction 
in title VII suits and to articulate the relation between the two concepts. The 
article concludes that the continuing violation theory still has vitality and that 
the 180-day filing requirement is not a jurisdictional absolute.

The Evans and Robbins & Meyers Decisions

UNITED AIK LINES, INC. V. EVANS: REJECTING THE EFFECTS TEST

In United Air Lines, Inc. v. Evans1- a female flight attendant was terminated 
in 1968 pursuant to a policy against marriages. The plaintiff, however, was 
not a party to the action that subsequently invalidated the policy.16 * * * When, 
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after she was hired in 1972 as a new employee, United failed to credit her with 
accumulated seniority the plaintiff, filed a sex discrimination claim.17

24. Id. at 559-60; see 42 U.S.C. § 2000e-2(h) (1976). The text of the Court's opinion makes it plain that 
the requirement of a present violation is applicable to all title VII suits and not only to those in which 
section 703(h) comes into play. So understood, the Court’s treatment of the section 703(h) question should 
be viewed as dictum. For a discussion of the view that the requirement is applicable only to section 703(h) 
cases, see note 60 infra.

25. 431 U.S. at 560.

Evans alleged that United was engaging in a continuing violation of title 
VII on two grounds. First, she maintained that she was treated less favorably 
than males who were hired after her termination in 1968 and before her 
reemployment in 1972.18 The Supreme Court disposed of this contention by 
noting that the treatment was not a consequence of her sex: females hired in 
the intervening period also acquired a seniority preference over the plaintiff. 
In addition, both male and female employees who resigned or were ter
minated for a nondiscriminatory reason in that period received no seniority 
credit for their previous service.19 In short, the plaintiff failed to allege that 
United’s seniority system treated similarly situated males and females 
differently.20

Next, the plaintiff argued that the seniority system gave present effect to 
United’s past unlawful act.21 This the Court found correct, but it nonetheless 
held that the plaintiffs claim was stale because it had not been filed within the 
time prescribed by the statute:

A discriminatory act which is not made the basis for a timely 
charge is the legal equivalent of a discriminatory act which 
occurred before the statute was passed. It may constitute relevant 
background evidence in a proceeding in which the status of a 
current practice is at issue, but separately considered, it is merely 
an unfortunate event in history which has no present legal conse
quences.22

The present effect of a past discriminatory act, the Court held, cannot furnish 
the basis of an action under title VII in the absence of a present violation: 
“Respondent emphasizes the fact that she has alleged a continuing violation. 
United’s seniority system does indeed have a continuing impact on her pay 
and fringe benefits. But the emphasis should not be placed on mere 
continuity; the critical question is whether any present violation exists.”23

As an additional ground for rejecting the plaintiffs claim, the Court relied 
on section 703(h) of the Act, which was intended to protect neutral seniority 
systems.24 The plaintiff had not attacked the bona fides of United’s system; 
neither had she charged that it was designed to discriminate.25 The Court 
accordingly ruled that a past event without present legal significance cannot 
be the predicate of a present action under title VII merely because it affects 

17. 431 U.S. at 555-56.
18. Id. at 557.
19. Id.
20. Id. at 558.
21. Id. at 557.
22. Id. at 558.
23. Id. (emphasis in original).
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the calculation of seniority credit.26 Such a view, the Court stated, “would 
substitute a claim for seniority credit for almost every claim which is barred 
by limitations.”27 In other words, the filing requirement would effectively be 
read out of the statute. That a given plaintiff might suffer from the effects of 
past discrimination is unfortunate, but insufficient to transform a stale claim 
into an actionable one.28

26. Id. The Court’s decision in Franks v. Bowman Transp. Co., 424 U.S. 747 (1976), was distinguished. 
The Court in Bowman held that once an illegal discriminatory act or practice has been proved, retroactive 
seniority is an appropriate remedy under section 706(g) of title VII, 42 U.S.C. § 2OOOe-5(g) (1976). 424 U.S. 
at 762-70, 768. As the Court noted in Evans, Bowman did not address whether a violation had been proved 
or was filed on time. 431 U.S. at 559.

27. 431 U.S. at 560. Curiously, the Court noted but failed to discuss the plaintiffs unsuccessful attempts 
to be reinstated at United on several occasions between 1968 and 1972. Id. at 555.

28. Id. at 559. In his dissent Justice Marshall, with whom Justice Brennan joined, employed a but-for 
analysis and focused on the effect of the past discrimination rather than on whether a present violation 
existed. Id. at 560-61. Because the plaintiff was still feeling the effects of the past discrimination, in that she 
was first wrongfully forced to resign and was now treated as a new employee, Justice Marshall thought that 
the Court’s decision in International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977), made it 
“indisputable” that United’s earlier offense should be deemed actionable in the absence of the protections 
of section 703(h). 431 U.S. at 561. Justice Marshall expressed his concern that discriminatees would, under 
the Court’s analysis, be barred from challenging “ 'practices, procedures, or tests . . . [that] operate to 
"freeze” the status quo of prior discriminatory employment practices.’ ” Id. at 562 n.2 (quoting Griggs v. 
Duke Power Co., 401 U.S. 424. 430 (1971)). For a treatment of the impact of Griggs and Teamsters on the 
effects analysis, see note 60 infra.

29. 429 U.S. 229 (1976).
30. The statutory filing period at that time was 90 days. See note 3 supra.
31. 415 U.S. 36 (1974) (per curiam).
32. 421 U.S. 454 (1975).
33. 429 U.S. at 236. In so holding, the Court implicitly overruled Sanchez v. Trans World Airlines, Inc., 

499 F.2d 1107, 1108 (10th Cir. 1974), Moore v. Sunbeam Corp., 459 F.2d 811, 827 (7th Cir. 1972), Malone 
v. North Am. Rockwell Corp., 457 F.2d 779, 781 (9th Cir. 1972) (per curiam), Hutchings v. United States 
Indus., Inc., 428 F.2d 303, 308-09 (5th Cir. 1970), and Culpepper v. Reynolds Metals Co., 421 F.2d 888, 
891 (5th Cir. 1970).

34. 415 U.S. at 42.
35. Id. at 39.

ELECTRICAL WORKERS V. ROBBINS & MEYERS, INC.. 
JURISDICTION IN TITLE VII SUITS

In Electrical Workers v. Robbins & Meyers, Inc.29 an employee sought relief 
from allegedly discriminatory treatment through the grievance procedures 
provided in a collective bargaining agreement, but failed to file a charge with 
the EEOC within the applicable time limit set forth in the statute.30 The 
Supreme Court reasoned that its decisions in Alexander v. Gardner-Denver 
Co.31 and Johnson v. Railway Express Agency, Inc.32 foreclosed it from 
accepting the plaintiffs argument that during the pendency of grievance or 
arbitration procedures, the limitations period of title VII is tolled.33

In Gardner-Denver the plaintiff, Alexander, filed timely race discrimina
tion charges with the appropriate state agency, which subsequently trans
ferred them to the EEOC.34 The matter was also processed through the 
grievance-arbitration procedure under the provisions of the collective bar
gaining agreement.35 Without referring to Alexander’s claim of race discrimi
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nation, the arbitrator ruled that he had been discharged for just cause.36 When 
Alexander subsequently sued on his title VII claim in federal court, the 
company’s motion for summary judgment was granted on the ground that 
resort to arbitration on a discrimination claim bars later court action under 
title VII.37 The United States Court of Appeals for the Tenth Circuit affirmed 
this ruling, but the Supreme Court reversed because rights under a collective 
bargaining agreement and under title VII “have legally independent origins 
and are equally available to the aggrieved employee.”38

36. Id. at 42.
37. Id. at 43.
38. Id. at 52 (reversing Alexander v. Gardner-Denver Co., 466 F.2d 1209 (10th Cir. 1972) (per curiam)). 

The Gardner-Denver decision pointed out that the emphasis in title VII suits is on the public vindication of 
individual or minority rights, which the collective bargaining process is prone to ignore. Id. at 54; see 
Oubichon v. North Am. Rockwell Corp., 482 F.2d 569, 573 (9th Cir. 1973) (Congress enacted title VII in 
part because grievance-arbitration machinery proved inadequate to protect employees from racial 
discrimination). The Court found further support for its reasoning in the legislative history of title VII. 415 
U.S. at 48 & n.9; see 110 Cong. Rec. 7205, 13,650-51 (1964); H R Rep. No. 9247, 92d Cong., 1st Sess. 
(1971); H.R. Rep. No. 238, 92d Cong., 1st Sess. 3 (1971); S. Rep. No. 415, 92d Cong., 1st Sess. 24 (1971).

39. 421 U.S. at 466.
40. Id. at 461.
41. 429 U.S. at 236.
42. Id. at 237, 240. For a discussion of the view that the result reached by the United States Court of 

Appeals for the Sixth Circuit and later by the Supreme Court was unnecessary, see Note, Limitation 
Periods, supra note 3, at 766-70.

43. 429 U.S. at 236-37. On one hand, a plaintiff could lose one statutory right by failing to act on it while 
pursuing another On the other hand, a plaintiff could conceivably have more than one remedy for the 
same discriminatory act if he exercises all of his statutory options on time. If an action is brought under 
section 1981, however, it could complicate conciliation efforts at the EEOC or through a collective 
bargaining agreement. See Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 461 (1975).

The problems of overlapping systems of relief and of multiple forums, both of which confront the person 
who is a victim of discrimination, have been reviewed in Gould, Labor Arbitration of Grievances Involving 
Racial Discrimination, 118 U. Pa. L. Rev. 40 (1969), Meltzer, The National Labor Relations Act and 
Racial Discrimination: The More Remedies, the Better?, 42 U. Chi. L. Rev. 1 (1974), Meltzer, Labor 
Arbitration and Overlapping and Conflicting Remedies for Employment Discrimination, 39 U. Chi. L. Rev. 
30 (1971), Murphy, The Title VII Filing Period and Arbitration: Is Culpepper v. Reynolds Metals Co. Still 
Good Law?, 21 Syracuse L. Rev. 1163 (1976), Peck, Remedies for Racial Discrimination in Employment: 
A Comparative Evaluation of Forums, 46 Wash. L. Rev. 455 (1971). and Comment, The Inevitable 
Interplay of Title VII and the National Labor Relations Act: A New Role for the NLRB, 123 U. Pa. L. Rev. 
158 (1974).

This independence-of-preexisting-remedies principle was also used in the 
Railway Express case, in which the Court held that the filing of a charge 
under title VII does not toll the statute of limitations of an action, based on 
the same facts, brought under 42 U.S.C. § 1981.39 Remedies sought under title 
VII and section 1981 were held to be “separate, distinct, and independent.”40 
Similarly, the Court in Robbins & Meyers considered the plaintiffs pursuit of 
her discrimination claim through the grievance procedures provided in the 
collective bargaining agreement insufficient to toll the filing period under title 
VII.41 Both remedies were available to the plaintiff, but the Court refused to 
hold that the pursuit of one remedy would toll the limitations period of the 
other in the absence of a more definite expression by Congress.42 Pursuit of 
independent remedies could indeed be a “two-edged sword.”43



818 The Georgetown Law Journal [Vol. 67:811

The Court went on to rule that the plaintiffs reliance on other tolling cases 
was misplaced44 and that the substantial national policy of referring disputes 
under labor agreements to the grievance procedure45 did not require a finding 
that the title VII limitations period is tolled when those contractual proce
dures are involved.46 Thus, the Court in Robbins & Meyers engaged in an 
extensive discussion of whether pursuit of independent remedies under a 
grievance procedure could toll the time limit in a title VII suit, without ever 
explicitly stating whether any set of circumstances would be sufficient to toll 
that time limit.47 Nevertheless, the Court’s very discussion of the point seems 
to indicate that some as-yet undefined set of circumstances might suffice.48 
The Court intimated, albeit obliquely, that when a plaintiff is prevented from 
asserting his rights, tolling may occur.49

The Court’s description of the filing requirement as jurisdictional, how
ever, further obscures the tolling issue.50 The tolling portion of the Court’s 
opinion concluded with a statement that the allegedly minimal costs and 
“slight” delay attendant on permitting tolling could not override the explicit 
limitations on delay set down by Congress.51 Hence, on one hand, the Court 
was willing to engage in a lengthy discussion of possible tolling situations, and 
on the other, the Court referred to the filing requirement as jurisdictional, a

44. 429 U.S. at 237; see Burnett v. New York Cent. R R., 380 U.S. 424, 428 (1965). In Burnett the Court 
held that the plaintiff’s filing of a suit in the wrong forum under the Federal Employers’ Liability Act, 45 
U.S.C. §§ 51-59 (1976), tolled the statute of limitations. Id. Nevertheless, the Robbins & Meyers Court 
rejected the plaintiff’s contention that the “policy of repose, designed to protect defendants," was 
outweighed by the plaintiffs assertion that justice required vindication of her rights. 429 U.S. at 237. 
Burnett was inapplicable to the plaintiff, the Court stated, because she was neither asserting the same 
statutory right in a different forum nor giving notice to the respondent of that statutory claim, but was 
instead asserting an independent claim based on a contractual right. Id. at 238.

45. See Steelworkers v. American Mfg. Co., 363 U.S. 564, 566 (1960).
46. 429 U.S. at 238. These arguments, the Court noted, had been rejected previously. Id. (citing 

Alexander v. Gardner-Denver Co., 415 U.S. 36, 58-60 (1974) (per curiam)).
47. The Court did decide, however, that suits pending before the 180-day limitations period was enacted 

were entitled to the greater limitations period provided by the amendment and that Congress’ lifting of a 
bar to a limitations period to restore a remedy lost through the mere passage of time is not unconstitutional. 
Id. at 243-44; see Wood v. Southwestern Bell Tel. Co., 580 F.2d 339, 341 (8th Cir. 1978).

48. Only five members of the Court addressed this issue. See 429 U.S. at 231, 244. Justices Brennan, 
Stewart, Marshall, and Stevens would have reversed the judgment of the Sixth Circuit solely on the 
retroactive application of the extended limitations period and never addressed the tolling issue. Id. at 244; 
see note 47 supra.

49. See id. at 237 n.10 (distinguishing situation in which party has been prevented from asserting rights).
50. See id. at 240; Alexander v. Gardner-Denver Co., 415 U.S. 36, 47 (1974) (per curiam) (referring to 

filing prerequisite as jurisdictional without explaining why); McDonnell Douglas Corp. v. Green, 411 U.S. 
792, 798 (1973) (same).

51. 429 U.S. at 240. The Court stated:

Congress has already spoken with respect to what it considers acceptable delay when it 
established a 90-day limitations period, and gave no indication that it considered a “slight” 
delay followed by 90 days equally acceptable. In defining Title VIl's jurisdictional prerequi
sites “with precision," Alexander v. Gardner-Denver Co., 415 U.S. at 47, . . . Congress did 
not leave to courts the decision as to which delays might or might not be “slight."

Id., see notes 172-74 infra and accompanying text. 
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characterization that presumably rendered the earlier discussion of tolling 
moot.52

52. See note 179 infra.
53. 431 U.S. at 556 n.8.
54. Id. at 561 n.l (Marshall, J., with Brennan, J., dissenting).
55. 429 U.S. at 236; see notes 196-98 infra and accompanying text.
56. See note 2 supra.
51. See notes 85-103 infra and accompanying text.
58. See, e.g., Clark v. Olinkraft, Inc., 556 F.2d 1219, 1222 (5th Cir. 1977), cert, denied, 434 U.S. 1069 

(1978); Acha v. Bearne, 531 F.2d 648, 655 (2d Cir. 1976) (threatened dismissal of female police officers 
because of lack of seniority constituted effect of discriminatory delay in hiring); Pettway v. American Cast 
Iron Pipe Co., 494 F.2d 21 1, 236 (5th Cir. 1974) (effects of discriminatory stratification of black workers 
into low-paying departments perpetuated by facially neutral seniority system): United States v. N.L. 
Indus., Inc., 479 F.2d 354, 360-62 (8th Cir. 1973) (same). But see Smith v. OEO, 538 F.2d 226, 228-29 (8th 
Cir. 1976) (effects of allegedly discriminatory refusal to hire felt by discnminatee when he was denied 
employment; effects terminated on that date).

This uncertainty was increased in Evans when the Supreme Court noted 
that the district court had dismissed the case before it for want of jurisdic
tion.53 Although the majority opinion did not address this issue, dissenting 
Justices Marshall and Brennan stated that the district court’s dismissal of the 
time-barred claim more closely resembled a dismissal for failure to state a 
claim on which relief could be granted.54 Thus, the two members of the Court 
who addressed the issue appear not to have treated the 180-day filing 
requirement as strictly jurisdictional.

It is clear, however, that even if the Court ultimately decides that the 180- 
day filing requirement is not a jurisdictional absolute, it will not permit the 
invocation of supplemental avenues of relief to toll the time in which a charge 
must be filed. Robbins & Meyers decided at least this much.55

The Continuing Violation Theory After Evans

LOWER COURT LIBERALIZATION OF THE TECHNICAL 180-DAY filing 
REQUIREMENT

All court decisions that have expanded the statute’s technical filing 
requirement have found justification in the congressional admonition that 
title VII be construed liberally to further its purposes.56 Although the anaylses 
and legal rationales used by the courts vary widely, for analytical purposes the 
cases fall into four broad categories. Three of these four approaches are 
unsatisfactory; only the fourth provides an adequate theoretical basis for the 
continuing violation theory.57

The first approach posits that although the discriminatory act itself is 
remote under the statute, the effects of that act are still felt and can be the 
basis for relief.58 For example, if a plaintiff is able to prove that but for the 
respondent’s discriminatory failure to promote him at some remote time, he 
would currently occupy a higher position in the company’s hierarchy, he has 
established that the effects of the past discriminatory act continue into the 
present. This, essentially, was the analysis employed by the United States 
Court of Appeals for the Seventh Circuit in Evans and subsequently rejected 
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by the Supreme Court, which denied actionability in the absence of a present 
violation;59 this analysis, therefore, is of little utility today.60

59. United Air Lines, Inc. v. Evans, 431 U.S. 553, 558 (1977) (reversing Evans v. United Air Lines, Inc., 
534 F.2d 1247 (7th Cir. 1976)). The court of appeals originally decided to deny Evans’ claim because 
United’s seniority policy was neutral in its operation and therefore could not be said to perpetuate past 
discrimination. Evans v. United Airlines, Inc., 11 Empl. Prac. Dec. U 10,665, at 6183 (7th Cir. 1976), rev'd 
on rehearing, 534 F.2d 1247, rev'd, 431 U.S. 553 (1977). After the Supreme Court decided Franks v. 
Bowman Transp. Co., 424 U.S. 747 (1976), the panel granted rehearing and reversed its original stand. It is 
this final decision that was ultimately reversed by the Supreme Court.

60. See Farris v. Board of Educ., 576 F.2d 765, 768 (8th Cir. 1978) (plaintiff school teacher denied 
incremental raise after returning from mandatory maternity leave when school boards not subject to title 
VII; cannot now seek relief on theory that she continues to suffer discrimination in form of lower wages); 
Masco v. United Airlines, Inc., 574 F.2d 1127, 1130-31 (3d Cir. 1978) (airline’s failure to reinstate plaintiffs 
did not constitute violation distinct from original separation from employment; charges filed three years 
after original separation untimely); Bertheas v. Trans World Airlines, Inc., 450 F. Supp. 1069, 1073-74 
(E.D.N.Y. 1978) (union and airline agreed to change seniority system in 1970 collective bargaining 
agreement; charges filed with EEOC in 1973 untimely; no present violation existed because new seniority 
system not discriminatory); Flaum v. Board of Educ., 450 F. Supp. 191, 193-94 (S.D.N.Y. 1978) 
(witholding by employer school board of seniority during maternity leave not violation because before 1972 
amendments; loss of permanent position because of lack of seniority in 1977 not present violation); Alston 
v. Allegheny Ludlum Steel Corp., 449 F. Supp. 553, 557 (W.D. Pa. 1978) (allegation that plaintiff’s pension 
discriminatorily low because of past failure to promote did not state present violation; pension system 
neutral in operation); Wood v. Southwestern Bell Tel. Co., 442 F. Supp. 41, 42 (E.D. Mo. 1977) (plaintiff 
received job in 1968 and alleged insufficient training because of sex; removed from job in 1969; no present 
violation); Freude v. Bell Tel. Co. of Pa., 438 F. Supp. 1059, 1061 (E.D. Pa. 1977) (plaintiff received 
payments pursuant to fair, sex-neutral pension plan; amount of payment derived from salary as employee, 
which was low because of discriminatory salary scale; no present violation); Rodgers v. Berger, 438 F. 
Supp. 713, 718-19 (D. Mass. 1977) (when determining tenure period of plaintiff’s employment, defendant 
refused to consider allegedly unlawful forced maternity leave; no present violation).

In International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977), the Supreme Court held, inter 
alia, that section 703(h) protects bona fide seniority systems from attack even though they may perpetuate 
discriminatory practices that occurred before the effective date of title VII. According to the Court, 
Congress did not intend to make it unlawful for employees with vested seniority rights to exercise those 
rights even at the expense of pre-Act discriminatees. The Court’s holding, however, was qualified:

Were it not for § 703(h), the seniority system in this case would seem to fall under the 
Griggs rationale. The heart of the system is its allocation of the choicest jobs, the greatest 
protection against layoffs, and other advantages to those employees who have been line 
drivers for the longest time. Where, because of the employer’s prior intentional discrimina
tion, the line drivers with the longest tenure are without exception white, the advantages of 
the seniority system flow disproportionately to them and away from Negro and Spanish- 
surnamed employees who might by now have enjoyed those advantages had not the employer 
discriminated before the passage of the Act. This disproportionate distribution of advantages 
does in a very real sense “operate to ‘freeze’ the status quo of prior discriminatory 
employment practices.’’ But both the literal terms of § 703(h) and the legislative history of 
Title VII demonstrate that Congress considered this very effect of many seniority systems and 
extended a measure of immunity to them.

431 U.S. at 349-50.
One implication of this language, it could be argued, is that but for the protections of section 703(h), 

seniority systems or other employment decisionmaking criteria that disproportionately distribute employ
ment advantages would necessarily be unlawful. Nonetheless, reliance on Teamsters as the basis of an 
effects approach in cases in which discriminatory effects are perpetuated by some means other than a 
protected seniority system would be misplaced. First, it must be understood that both remote and current 
discriminations can have an effect on a given discriminatee or class of discriminatees. Yet, after Evans only 
complaints filed within 180 days of the alleged discriminatory act or practice are timely. An example 
should clarify this distinction. If an employer has a policy of basing promotion decisions on past 
performance in a job classification for which only white employees could qualify, an overbroad reading of 
Evans would seem to indicate that black employees, who do not qualify for the job classification, are merely
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A second approach, which sometimes overlaps with the first, bases 
actionability for remote discriminatory acts on the continuing employment 
relation between the parties:61 if the employment relation continues, the

suffering the effects of past discrimination and are therefore without a cause of action.
It must be recognized, however, that in this example the employer is making a current employment 

decision to use past discriminatory criteria as a basis for promotion decisions. So viewed, the continuing 
violation theory does not even come into play because there is a current discriminatory employment 
decision being made; discriminatees have 180 days to challenge this method of decisionmaking. If the 
discriminatee bases his claim on the promotion of another more than 180 days after the employer 
abandoned its practice of basing promotions on discriminatory criteria, he can merely assert the effects of a 
past discriminatory act that the employer is entitled to deem lawful. See United Air Lines, Inc. v. Evans, 
431 U.S. 553, 558 (1977).

In Griggs v. Duke Power Co., 401 U.S. 424 (1971), the Supreme Court proscribed employment 
practices “fair in form, but discriminatory in operation," and that principle would squarely govern the 
situation posed in the example. Id. at 431. The Supreme Court in Teamsters acknowledged that a seniority 
system not specifically protected under section 703(h) would fall under Griggs, but the phrase “discrimina
tory in operation” must be construed as equivalent to “perpetuates the consequences of forbidden 
discrimination” under Evans. 431 U.S. at 557. Hence, there is no conflict between Evans and Teamsters on 
the timeliness issue. At least one judge, however, has failed to appreciate that both past and present acts can 
have present discriminatory effects, but that only present discriminatory effects are actionable. See Farris 
v. Board of Educ., 576 F.2d 765, 771 (8th Cir. 1978) (Ross, J., dissenting).

Justice Stevens noted in Evans that the plaintiff had not asserted that United's seniority system deterred 
her from asserting any right granted by title VII and thus did not raise the question presented in the 
departmental seniority cases. 431 U.S. at 558 n.10; see, e.g., Quarles v. Philip Morris, Inc., 279 F. Supp. 
505, 507 (E.D. Va. 1968). In neither Teamsters nor Griggs was a timely filing question raised. Even if it had 
been raised, an attack on a discriminatory departmental seniority system should be analyzed in a fashion 
similar to the example presented above once the section 703(h) question is put aside. In such a case, the 
employer’s use of past discriminatory criteria as a basis on which to make present employment decisions 
constitutes a present violation of the Act, and hence no timeliness question arises. So considered, Quarles 
and its progeny, which outlaw the “perpetuation” of discriminatory effects, should at least be able to 
survive a challenge brought on the basis of untimely filing. Present discriminatory decisions supply the 
basis for the suit.

The failure to recognize that both present and past employment systems may perpetuate the effects of 
past discrimination might tempt one to suggest that the holding of Evans must be limited to cases involving 
section 703(h) seniority systems. See Note, Continuing Violations in Private Suits Under Title VII of the 
Civil Rights Act of 1964, 32 Ark. L. Rev. 381, 390 (1978) (“Evans’ case foundered on her inability to 
establish an actionable violation ... in part because of the seniority system exemption to Title VII 
....”; many systems remain subject to attack). Such a misplaced reading of Evans could lead to the 
conclusion that systems not protected by section 703(h) may be attacked in all circumstances and therefore 
that the effects of past discrimination or the existence of an employment relation can supply actionability if 
manifested in connection with a non-section 703(h) system. See id. at 390,391-94.

Rather than restrict the Evans requirement of a present violation to section 703(h), it is more logical 
simply to analyze systems that disproportionately affect members of a protected class in terms of their 
extancy. Otherwise, the temptation to limit the Evans requirement to section 703(h) systems will spawn 
numerous inconsistent explanations of how a stale non-section 703(h) violation can somehow be construed 
as present. Id. The statutory filing requirment might thus be rendered meaningless in many cases.

Systems vulnerable to attack after Evans are those that truly serve as a conduit for past discrimination 
and render current decisions discriminatory. A complete discussion of situations in which an existing 
system may indeed perpetuate past discrimination is found at notes 80-84 infra and accompanying text.

No comment is intended here on the effect of section 703(h) on departmental seniority systems. On this 
topic, see International Bhd. of Teamsters v. United States, 431 U.S. 324, 348-56 (1977), id. at 378 
(Marshall, J., dissenting), Note, Teamsters and Seniority System Violations Under Title VII: A Requirement 
of Discriminating Intent, 42 Alb. L. Rev. 279 (1978), Note, The New Definition of Seniority System 
Violations Under Title VII: “He Who Seeks Equity . . .”, 56 Texas L. Rev. 301 (1978), and Note, Title 
VII—Seniority—The Relevant Scope of Inquiry for Determining the Legality of a Seniority System, 31 
Vand. L. Rev. 151 (1978).

61. See Corbin v. Pan Am. World Airways, Inc., 432 F. Supp. 939, 944 (N D. Cal. 1977) (discrimination 
occurred with receipt of each paycheck and promotion of others less senior because of "ongoing aspects of 
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original harm persists and supplies actionability; if the employment relation 
has terminated, past harm is not actionable.* 62 Indeed, this appears to be the 
approach adopted by the EEOC in its Interpretive Memorandum on Team
sters and Evans.63 The Commission has taken the position that Evans holds 
“only that discharges are not continuing violations” and thus does not 
preclude application of the continuing violation theory to some cases 
involving a failure to transfer or promote.64

employer-employee relationship”); Jamerson v. Trans World Airlines, Inc., 11 Fair Empl. Prac. Cas. 1475, 
1477-78 (S.D.N.Y. 1975) (but for continued employment relation,plaintiff could not have suffered transfers 
and demotions because of lack of seniority resulting from allegedly discriminatory failure to promote). But 
see Cisson v. Lockheed-Georgia Co., 392 F. Supp. 1176, 1183 (N.D. Ga. 1975) (allegedly discriminatory 
demotion is isolated act; no continuing violation despite continuing employment relation); Gordon v. 
Protective Servs., Inc., 358 F. Supp. 867, 869 (N.D. Ill. 1973) (same). See generally Comment, Retroactive 
Seniority in Layoff Cases, 45 Geo. Wash. L. Rev. 783, 796-805 (1977).

62. See, e.g., In re Consolidated Pretrial Proceedings in the Airline Cases, 582 F.2d 1142, 1149 (7th Cir. 
1978); Collins v. United Airlines, Inc., 514 F.2d 594, 596 (9th Cir. 1975); Olson v. Rembrandt Printing 
Co., 511 F.2d 1228, 1233-34 (8th Cir. 1975).

63. EEOC Interpretative Memorandum, [1977] 2 Empl. Prac. Guide (CCH) <1 5029.
64. Id.
65. See Martin v. Georgia-Pacific Co., 568 F.2d 58, 62 (8th Cir. 1977) (allegedly discriminatory transfer 

did not constitute continuing violation despite employee’s current employment; filing more than three 
years after transfer untimely).

66. Compare Corbin v. Pan Am. World Airways, Inc., 432 F. Supp. 939, 944 (N.D. Cal. 1977) 
(discrimination occurred with receipt of each paycheck and with each promotion of others; relief granted 
to demotee) with, e.g., Smith v. OEO, 538 F.2d 226, 229 (8th Cir. 1976) (effects of discriminatory failure to 
hire ended on that date; relief denied) and Terry v. Bridgeport Brass Co., 519 F.2d 806, 808 (7th Cir. 1975) 
(no continuing violation once employment ended; relief denied to dischargee) and Olson v. Rembrandt 
Printing Co., 511 F.2d 1228, 1234 (8th Cir. 1975) (en banc) (same).

Although the extent of the injury cannot be determinative, it is an element the courts need not ignore 
when they are attempting to give the statute a liberal construction to extend remedies to cases not otherwise 
covered, which is the underlying purpose behind the continuing violation theory. In any case, the narrow 
reading given by the Commission to Evans seems aimed at limiting that case to the facts there involvid 
without regard to theoretical underpinnings.

67. See, e.g., Wood v. Southwestern Bell Tel. Co., 580 F.2d 339, 341 (8th Cir. 1978) (plaintiffs charge 
filed after 90-day limitations period applicable before 1972 amendment, but within 180 days of alleged 
discriminatory act; because complaint still within EEOC administrative framework at time of amendment, 
which was applicable to all "charges pending,” complaint filed on time); Bartmess v. Drewrys U.S.A., Inc., 
444 F.2d 1 186, 1 188 (7th Cir.) (although plaintiff filed before discriminatory retirement program forced 

Nonetheless, this emphasis on the continuing employment relation is but 
another way of saying that the harm caused by the remote discriminatory act 
continues because the discriminatee is still employed. This theory is therefore 
indistinguishable from the continuity-of-effect theory rejected by the Supreme 
Court in Evans, and if specifically addressed, would likely suffer the same 
fate.65 Employment relations frequently exceed six months; to base actiona
bility on this theory would render the statutory filing requirement hollow in 
many cases. Moreover, application of this theory could produce the anoma
lous result of granting relief to parties suffering less harm—putative 
promotees—while denying relief to parties suffering greater harm—putative 
hirees or dischargees.66

A third group of cases claiming to employ a continuing violation theory 
consists of cases that are unique on their facts. Although courts in these cases 
have manifested a common desire to grant relief, they have developed no clear 
basis for future application of the theory.67 As a group they support the 
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conclusion that any expansion of the 180-day requirement is best left to a 
case-by-case analysis; a more realistic appraisal reveals that to date these 
courts simply lack a consistent theory for supporting the results reached.68 

The results in the courts thus far, as shown by the first three categories of 
cases, are plainly unsatisfactory. Moreover, the inability to agree on a 
common rationale for application of the continuing violation theory raises the 
ominous possibility that post-Evans decisions might conclude that the theory 
no longer has any vitality.69 This conclusion would not only be unwise and 
unnecessary, but would emasculate the intent of Congress and should not be 
reached unless it is clear that no consistent version of the continuing violation 
theory can be formulated. One such formulation can, however, be derived 
from an understanding of the basic statutory relief scheme.

departure, maintenance of that program while plaintiff employed constituted continuing violation), cert, 
denied, 404 U.S. 939 (1971); Boudreaux v. Baton Rouge Marine Contracting Co., 437 F.2d 1011, 1014-15 
(5th Cir. 1971) (whether plaintiff personally affected by alleged discrimination within period for timely 
filing inadequately addressed by trial court; remanded for factfinding); Cox v. United States Gypsum Co., 
409 F.2d 289, 290-91 (7th Cir. 1969) (although filing not timely from date of layoff, discrimination held 
continuing); Sciaraffa v. Oxford Paper Co., 310 F. Supp. 891, 897 (D. Me. 1970) (layman’s claim of 
continuing discrimination must be liberally construed, despite failure to file on time after layoff; significant 
aspect of complaint involved union’s allegedly discriminatory failure to process plaintiffs grievances).

68. In Cox v. United States Gypsum Co., 409 F.2d 289 (7th Cir. 1969), the court listed various 
considerations for determining whether a filing is timely because of a continuing violation: W'hether the 
plaintiff was laid off, which suggests a possibility of reemployment; whether the claim of continuing 
discrimination readily suggests that there have been subsequent recalls or new hirings that discriminate 
against the plaintiff; whether the Commission chose to accept the charges as timely; whether the defendant 
received notice of other charges of discrimination at or about the same time; and whether there is a 
collective bargaining agreement by which the employer bound himself to recalls on the basis of seniority. 
Id. at 290-91. As with any list in which no single element is determinative, the application of these factors 
to a given case varies with the court applying it. Compare Cunegin v. Zayre Dep’t Store, 437 F. Supp. 100, 
102-03 (E.D. Wis. 1977) (no continuing violation in absence of charge of subsequent discriminatory recalls, 
collective bargaining agreement, and employer’s notice of other claims) and Tippett v. Liggett & Myers 
Tobacco Co., 402 F. Supp. 934, 945-48 (M.D.N.C. 1975) (no continuing violation in absence of showing 
that employer recalled employees with less seniority or hired new employees during plaintiffs layoff) with 
Sciaraffa v. Oxford Paper Co., 310 F. Supp. 891, 896-97 (D. Me. 1970) (continuing violation found because 
layoff suggests possibility of reemployment and complaint drafted by layman should be liberally 
construed).

69. One commentator has already adopted this view, at least with respect to the theory’s application to 
seniority systems. Note, Teamsters, Evans and Title VII: Will Women Be the Ultimate Losers?, 72 Nw. 
U.L. Rev. 761 (1977).

70. 42 U.S.C. § 2000e-5(f) (1976).

THE BIFURCATED CONGRESSIONAL APPROACH

Within the statutory framework, violations of title VII occur in two basic 
contexts and may correspondingly be attacked in two different ways. The first 
is the classic situation in which a private individual or member of the EEOC 
brings a civil action against an employer for a specific act of discrimination.70 
In writing the provisions for individual relief under title VII, Congress 
envisioned that in each case a distinct discriminatory act would be commit
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ted.71 It is in these cases that the filing requirement plays a significant role:72 
not only does it notify the employer who commits an isolated act of 
discrimination, but it brings the employer before the Commission so that 
attempts to achieve voluntary compliance can begin.73

Violations of title VII may also be attacked in pattern or practice suits 
brought by the EEOC under section 707(e) of the Act.74 In these cases the

71. H.R. Rep. No. 238, 92d Cong., 1st Sess. 8 (1972), reprinted in [1972] U.S. Code Cong. & Ad. 
News 2137, 2143-44. Today, employment discrimination is viewed in terms of systems and effects, rather 
than simply intentional wrongs. Id.; see EEOC v. Western Publ. Co., 502 F.2d 599, 603 (8th Cir. 1974) 
(plaintiff alleged continuing violation).

72. See, e.g., Holmes v. Newport News Shipbuilding Co., 14 Fair Empl. Prac. Cas. 1759, 1761 (E.D. Va. 
1977); Camack v. Hardee’s Food Systems, Inc., 410 F. Supp. 469, 471 (D.N.C. 1976); McReynolds v. 
General Elec. Co., 406 F. Supp 1278, 1281 (D. Ohio 1976); Clark v. Morgan’s Austintown Foods, Inc., 
405 F. Supp. 1008, 1012 (S.D. Ohio 1976).

Once the charge has been filed, however, the EEOC is not subject to a time limit within which it must 
formally bring suit. Occidental Life Ins. Co. v. EEOC, 432 U.S. 355, 358 (1977) (§ 706(f)(1), 42 U.S.C. § 
2OOOe-5(f)( 1) (1976), imposes no time limit on power of EEOC to bring suit in federal court; EEOC actions 
not subject to state statutes of limitations). In Occidental a discriminatee had filed timely charges of sex 
discrimination with the Commission. After referral to the appropriate state agency, the EEOC began its 
investigation and attempted conciliation. This failed, and when the Commission notified the complainant, 
the discriminatee requested an enforcement action, which the EEOC initiated three and one-half years after 
the initial filing. Id. at 357-58. Because Congress had not expressly limited the time within which such suits 
must be brought by the Commission once filing has occurred, the Court ruled that the suit was not barred. 
Id. at 366. The Court further noted that the defendant had been notified of the charge on time and that it 
was kept informed of the case’s progress. Id. at 372.

The United States Court of Appeals for the Eighth Circuit has recently noted, however, that Occidental 
did not foreclose the discretionary powers of a district court to dismiss a suit when there has been an 
inordinate delay by the EEOC in filing the suit and when that delay has prejudiced the defendant unduly. 
EEOC v. Liberty Loan Corp., 584 F.2d 853, 856-57 (8th Cir. 1978). Prejudice to the employer is deemed 
less significant in cases in which pattern or practice violations are alleged. See EEOC v. American Nat’l 
Bank, 16 Empl. Prac. Dec. (CCH) f 8234, at 5224 (4th Cir. 1978). For a general discussion of the 
Occidental case, see 23 Vile. L. Rev. 396 (1978) and Note, Time Limitations on the Filing of Title VII 
Suits by the Equal Employment Opportunity Commission, 35 Wash. & Lee L. Rev. 215 (1978).

Although 42 U.S.C. § 2OOOe-5(b) (1976) provides for notice to employers within 10 days of the filing of a 
complaint with the EEOC, an unintentional failure to give timely notice does not necessarily bar suit in the 
absence of a showing of prejudice to the employer. EEOC v. Airguide Corp., 539 F.2d 1038, 1041 (5th Cir. 
1976). See generally Johnson, supra note 3, at 112-20; 46 U. Cinn. L. Rev. 289(1977).

73. See Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 719 (7th Cir. 1969).
74. 42 U.S.C. § 2000e-6(e) (1976). Section 706(a) of the Act empowers the Commission to prevent 

unlawful employment practices. 42 U.S.C. § 2000e-5(a) (1976). Section 707(e) provides for pattern or 
practice relief

Subsequent to [the date of enactment of the Equal Employment Opportunity Act of 1972,] the 
Commission shall have authority to investigate and act on a charge of a pattern or practice of 
discrimination, whether filed by or on behalf of a person claiming to be aggrieved or by a 
member of the Commission. All such actions shall be conducted in accordance with the 
procedures set forth in section [706] of this [Act],

42 U.S.C. § 2000e-6(e) (1976). As this section indicates, however, pattern or practice charges must be made 
within the 180-day filing period in accordance with section 706. Charges of discrimination are most often 
filed by an aggrieved person under section 706(b); the Commission then determines whether to prosecute 
the case. 42 U.S.C. § 2000e-5(b) (1976). In contrast, charges by EEOC Commissioners under section 706(b) 
are rare, despite their potential importance. See Hill, supra note 2, at 68 passim. The Commission institutes 
pattern or practice suits even more rarely. As of September 1976, the EEOC had filed only three pattern or 
practice suits under the amended Act. Id. At least one author has recommended that the EEOC reverse its 
enforcement policies and use its pattern or practice power aggressively to attack institutional discrimina
tion. Id. at 93. Under the original Act the Department of Justice was also empowered to file lawsuits under 
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focus is not on any single act of discrimination, but on an employer’s policy of 
discrimination. The importance of the Act’s filing requirements, however, is 
more tenuous than in cases in which individual charges of discrimination have 
been brought. Although section 707(e) requires compliance with the proce
dures of section 706, including the filing requirement,* 75 in these cases it is 
more difficult to ascertain an exact date on which the discriminatory policy 
has ceased and on which the limitations period for filing has begun. The 
identification of specific acts of discrimination might not end the inquiry into 
whether a policy or practice exists. It is not really useful, therefore, to speak of 
compliance with the filing requirement in policy cases.

section 707 when the Attorney General determined that a violation of title VII existed. 42 U.S.C. § 2000e- 
6(a) (1970). This power was also rarely exercised. Hill, supra note 2, at 29.

75. 42 U.S.C. § 2000e-6(e) (1976).
76. See EEOC v. Continental Oil Co., 393 F Supp. 167, 170 (D. Colo. 1975) (180-day provision not 

intended to limit time within which EEOC may bring pattern or practice suit). Although it may be said 
that injury is necessarily sustained as a result of the existence of such a policy, the actual effect of the policy 
on the individual discriminatee may be relevant to questions of proof and relief. See notes 104-57 infra and 
accompanying text.

77. Thus, the EEOC has taken the position that policy violations are always filed on time. EEOC 
Compl. Man. § 208.1, | 4101 (Jan. 1, 1978).

78. A policy suit can also be based on a single discriminatory act; that a policy operated, or had occasion 
to operate, only once would not render it any less a pattern or practice. Of course, individual 
discriminations may also be attacked in a consolidated fashion through the procedural mechanism of the 
class action suit. In these cases the line between individual discriminations and policy offenses becomes 
blurred. See notes 120-27 infra and accompanying text (discussing relation of class action suits to 
continuing violation complaints and relief problems in those cases).

In any event, the more cogent reason why a filing requirement is 
unimportant in policy cases is that the discriminatory policy itself violates 
title VII: as long as the policy continues, no matter how subtly, an employer 
has no claim to repose. The inquiry thus shifts from whether a charge has 
been filed within 180 days of some point in time to whether employees are 
currently sustaining injury through the operation of a discriminatory policy.76 
This effective absence of a filing requirement in policy suits is appropriate 
because it facilitates the bringing of a suit against an employer who has 
engaged in a policy of discrimination, a violation more egregious than a 
single, isolated act of discrimination.77

Individual charges and pattern or practice suits are the only two avenues of 
relief specifically delineated by Congress in the statute.78 In drafting title VII 
Congress failed to address the situation in which an individual discriminatory 
act and a discriminatory policy coincide, and therefore Congress did not 
resolve what bearing the filing requirement should have on such cases. An 
understanding of this bifurcated congressional approach to eradicating 
employment discrimination supplies the beginnings of a conceptual frame
work for analysis of the relation of the continuing violation theory to the 
statutory filing requirement.

WHEN INDIVIDUAL DISCRIMINATIONS AND POLICY OFFENSES COINCIDE

There are four basic situations out of which title VII actions arise. The first 
involves an isolated act of discrimination directed against an individual 



826 The Georgetown Law Journal [Vol. 67:811

employee in which no discernible company policy of discrimination has 
existed in the recent past.79 Here the discriminatee must file timely charges or 
be barred from making a claim. After Evans a claim of continued effect will 
not revive a cause of action, at least when no present policy of discrimination 
exists.80

79. See text accompanying notes 70-73 supra.
80. See notes 15-28, 56-69 supra and accompanying text.
81. See notes 61-66 supra and accompanying text.
82. See 42 U.S.C. § 2OOOe-5(f) (1976).
83. See 42 U.S.C. § 2000e-6(e) (1976).
84. This question was expressly left open by the United States Court of Appeals for the Ninth Circuit in 

Collins v. United Air Lines, Inc., 514 F.2d 594, 596 n.2 (9th Cir. 1975). A number of courts, in decisions 
rendered both before and after Evans, have adopted this approach, although not necessarily the rationale 
behind it. See, e.g., Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 473 (D.C. Cir. 1976); Wetzel v. 
Liberty Mut. Ins. Co., 508 F.2d 239, 246 (3d Cir.), cert, denied, 421 U.S. 1011 (1975); Macklin v. Spector 
Freight Systems, Inc., 478 F.2d 979, 987-88 (D.C. Cir. 1973); Bolt v. Johnson Motor Lines, Inc., 458 F.2d 
443, 445 (5th Cir. 1972); Bartmess v. Drewrys U.S.A., Inc., 444 F.2d 1 186, 1 188 (7th Cir.), cert, denied. 
404 U.S. 939 (1971); Caldwell v. Seaboard Coastline R.R., 435 F. Supp. 310, 312 (W.D.N.C. 1977); Grano 
v. Department of Development, 16 Fair Empl. Prac. Cas. 438, 443 (S.D. Ohio 1977); Franczek v. Michigan 
Bell Tel. Co., 7 Fair Empl. Prac. Cas. 1005, 1006 (E.D. Mich. 1974); Kohn v. Royal!, Koegel & Wells, 59 
F.R.D. 515, 518 (S.D.N.Y. 1973); Banks v. Lockheed-Georgia Co., 46 F.R.D. 442 (N?D. Ga. 1968).

The second situation involves no present act of discrimination, but a 
company policy of discrimination that has clearly been discontinued more 
than 180 days before the filing of the suit. Such an action also appears to be 
barred by Evans, although some courts still stress the existence of a 
continuing employment relation and have thus been reluctant to accept the 
implications of Evans in this area.81

The third is the case in which a present policy of discrimination and a 
present act of discrimination directed against an individual employee coexist. 
Here the private and public enforcement provisions of title VII are activated 
simultaneously. The injured employee or the Commission may file a civil 
action,82 and the Commission may file a pattern or practice suit.83 No filing 
problem arises and the continuing violation theory does not come into play.

The final situation arises when a company maintains a present discrimina
tory policy and has committed a remote discriminatory act. Although the 
policy may be attacked in a pattern or practice suit by the EEOC, the 
unresolved issues are whether an individual employee may seek relief and 
what relief may be granted. Because there is no discriminatory act, the 
apparent answer is that relief must be denied. The existence of a company 
policy, however, distinguishes these facts from those that the Evans Court 
held not to constitute a continuing violation. The following discussion 
attempts to demonstrate that in this situation the continuing violation theory 
retains its vitality even after Evans.84

DISCRIMINATORY POLICIES AND THE 180-DAY FILING REQUIREMENT

This then is the situation likely to provide the soundest basis for application 
of the continuing violation theory—a present discriminatory policy, but no 
clearly discriminatory act performed within the previous 180 days. This 
situation falls squarely between the two methods of enforcement envisioned 
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by the statute: One in which the significance of the filing requirement is clear, 
and another in which it is not. That the courts have been uncertain about the 
operation of the filing requirement under these circumstances is therefore 
understandable. When a suit is brought by a person seeking relief under title 
VII, courts look for a discrete discriminatory act and on locating such an act, 
ask whether a timely charge was filed with the Commission. If no discrete act 
is found, the suit is dismissed.85 When faced with a continuing policy, but a 
remote act, courts have both granted and denied relief by relying on various 
theories.86 They have manifested reluctance both to allow a discriminatory 
policy to go unremedied and to ignore the filing requirement mandated by the 
statute. It remains to be considered, therefore, whether the requirement 
should be applied in these cases. If the requirement is not to be applied, courts 
must develop a rationale and framework for application of the continuing 
violation theory and articulate its relation to the suspension of the filing 
requirement in this hybrid situation.

85. See note 72 supra; cf. Hinton v. CPC Int’l, Inc., 520 F.2d 1312, 1315 (8th Cir. 1975) (if EEOC 
dismisses charge or fails to bring civil action, party claiming to be aggrieved must file suit within statutory 
period or face dismissal for lack of subject matter jurisdiction); Wells v. Sherwood Medical Indus., Inc., 
407 F. Supp. 745, 745-46 (E.D. Mo. 1976) (same), rev'd on other grounds, 549 F.2d 1170 (Sth Cm. 1977).

86. See notes 58-69 supra and accompanying text.
87. See Cedeck v. Hamiltonian Fed. Sav. & Loan Ass'n, 551 F.2d 1136, 1 137 (8th Cir. 1977) (plaintiff 

concerned not merely with defendant’s failure to promote her to branch manager, which occurred more 
than 180 days before filing, but also with failure to consider her for other positions); Caldwell v. Seaboard 
Coastline R.R., 435 F. Supp. 310, 311-12 (W.D.N.C. 1977) (complaint alleged continuing pattern of 
discrimination against black employees; defendant’s motion to reconsider denial of summary judgment 
denied); Grano v. Department of Development, 16 Fair Empl. Prac. Cas. 438, 443 (S.D. Ohio 1977) (two 
males and one female failed to score well enough on exam to obtain permanent employment, but only 
female demoted; court found continuing practice of discrimination).

88. An excellent discussion of the distinction between finding an initial violation and determining the 
appropriate remedy is found in Cates v. Trans World Airlines, Inc., 561 F.2d 1064, 1070-72 (2d Cir. 1977). 
These questions have their own complexities and nuances. See notes 104-57 infra and accompanying text

Courts need not be faced with the choice between following the statute, but 
denying relief in hard cases, or granting relief in these cases only at the 
expense of ignoring the statute. The key is a renewed recognition that it is the 
employer’s policy of discrimination that constitutes the violation of title VII. 
If the plaintiff has shown that he is a member of a class of persons against 
whom the company policy discriminates, and if this policy has continued to 
within 180 days of the filing of a charge with the Commission, the court 
should find that the employer has violated the statute and that the plaintiff 
has satisfied the filing requirement.87 The inquiry of the court then shifts to a 
determination of who has been injured and what relief should be granted.88 
The importance of this analysis is that it reaches beyond the preliminary and 
often fatal procedural filing hurdle and allows the court to address the merits 
of the controversy.

The value of this change in focus from the procedural to the substantive 
issues can be illustrated by a brief example. Assume that a company has a 
clear, albeit unwritten, policy of refusing to promote blacks to certain valued 
jobs, although blacks are welcome in lesser positions. This policy has been in 
effect for several years, and because it is commonly understood that 
applications by blacks for a promotion will meet with summary rejection, no 
black has applied for a position within the last six months. Finally, however, a 
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black working for the company files a charge with the Commission and 
claims that the company policy is discriminatory. The Commission issues a 
right-to-sue letter and the plaintiff goes to court.89

89. These facts are substantially the same as those involved in International Bhd. of Teamsters v. United 
States, 431 U.S. 324 (1977).

90. Some courts have already accepted this view, although not perhaps its theoretical underpinnings. 
See, e.g., Kyriazi v. Western Elec. Co., 18 Fair Empl. Prac. Cas. (BNA) 924, 928-29 (D.N.J. 1978); 
Anderson v. United States Steel Corp., 18 Fair Empl. Prac. Cas. (BNA) 652, 653 (N.D. Cal. 1978); White 
v. City of Suffolk, 18 Fair Empl. Prac. Cas. (BNA) 605, 607 (E.D. Va. 1978); Caldwell v. Seaboard 
Coastline R.R., 435 F. Supp. 310, 312 (W.D.N.C. 1977); Briggs v. Brown & Williamson Tobacco Corp., 
414 F. Supp. 371, 378 (E.D. Va. 1976). Moreover, at least one court has specifically accepted the logical 
corollary of this view—that relief may be granted for any act of discrimination perpetrated while the policy 
was in force. Kyriazi v. Western Elec. Co., 18 Fair Empl. Prac. Cas. at 929 ; see note 155 infra.

91. See note 2 supra.
92. Although the statute does not specifically provide a basis for the continuing violation theory, Justice 

Marshall has stated that “[tjitle VII recognizes that certain violations once commenced, are continuing in 
nature.” United Air Lines, Inc. v. Evans, 431 U.S. 553, 561 (1977) (Marshall, J., with Brennan, J., 
dissenting).

93. See notes 71-78 supra and accompanying text.

The court is thus faced with a title VII claim that alleges a pervasive 
discriminatory scheme. The company seeks dismissal of the suit on the 
ground that plaintiff has not been discriminated against within 180 days of the 
initial filing with the Commission. If the court responds by searching for a 
specific discriminatory act close to the date of filing, the suit will be dismissed, 
the plaintiff will obtain no relief, and the policy will likely continue. This 
would be an improper application of the procedural requirements of title VII.

Under the approach suggested here the plaintiff has, in the example, stated 
a violation of title VII occurring within 180 days of the filing. This violation is 
the policy itself. To dismiss the suit would be to reward the company for its 
very success in maintaining a clearly discriminatory policy. By viewing the 
policy itself as the violation, however, the court can follow the letter of the 
statutory scheme and still reach the merits of the controversy to determine 
what relief, if any, should be granted. This is the essence of the continuing 
violation theory as it should be applied after Evans.90

The limited application of the continuing violation theory proposed here 
finds support in the statute, in the legislative history, and in Supreme Court 
pronouncements. Initial support for liberalizing the statutory filing require
ment can be found in the statute’s admonition that it be liberally construed to 
effectuate the purpose of eliminating employment discrimination.91 Certainly 
this purpose is not furthered by slavish adherence to the filing requirement in 
close cases, such as those involving a continuing policy of discrimination.

More specific support cannot be gleaned from the statute itself.92 Indeed, as 
previously discussed,93 the continuing violation problem arises because some 
factual situations fall between the two methods of enforcement envisioned by 
Congress and provided for in the statute. Congress has, however, indicated 
some approval of the continuing violation theory. When extending the filing 
period in 1972 from 90 to 180 days to increase the opportunity for relief, the 
final Conference Committee Section-by-Section Analysis of the provision 
commented:
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This subsection as amended provides that charges be filed within 
180 days of the alleged unlawful employment practice. Court 
decisions under the present law have shown an inclination to 
interpret this time limitation so as to give the aggrieved person the 
maximum benefit of the law; it is not intended that such court 
decisions should be in any way circumscribed by the extension of 
the time limitations in this subsection. Existing case law which has 
determined that certain types of violations are continuing in 
nature, thereby measuring the running of the required time period 
from the last occurrence of the discrimination and not from the 
first occurrence is continued, and other interpretations of the 
courts maximizing the coverage of the law are not affected.94

94. 118 Cong. Rec. 7167, reprinted in BNA, The Equal Employment Opportunity Act of 1972 
130 (1973) [hereinafter cited as BNA, Act of 1972].

95. See, e.g., Cox v. United States Gypsum Co., 409 F.2d 289, 290-91 (7th Cir. 1969) (plaintiff alleging 
discriminatory layoff failed to file charges until after statutory period had run; court nonetheless inferred 
claim for discriminatory rehiring from allegation that discrimination continued); Tippett v. Liggett & 
Myers Tobacco Co., 316 F. Supp. 292, 296 (M.D.N.C. 1970) (effect of previous discriminatory seniority 
system and layoff found continuing because employer placed laid-off employee at bottom of renegotiated 
seniority system).

96. See note 95 supra (citing cases). The employment relation cannot render an otherwise stale act 
actionable after Evans. See notes 58-62 supra and accompanying text.

97. When searching for the practice or policy by which the otherwise stale offense is rendered 
continuing, the court should limit its inquiry to those policies directly related to the allegedly 
discriminatory act on which the charge is based. Accordingly, a plaintiff who has been discriminatorily 
refused a job may allege continued discriminatory hiring policies, but may not employ the defendant’s 
promotion policies alone to establish a continuing violation. The language of the Conference Committee’s 
Section-by-Section Analysis does not seem to extend the continuing violation theory to the latter situation. 
It must be noted, however, that some courts have been willing to interpret broadly the commonality, 
typicality, and adequate-class-representative requirements of rule 23 of the Federal Rules of Civil 
Procedure to permit such an extension. See text accompanying notes 148-54 infra.

Many courts have applied a per se test to determine whether certain discriminations are continuing. 
Failures to promote, for example, have been viewed as continuing, but failures to hire have not. The 
continued employment relation is the reason most often advanced to justify this approach. See notes 61-62 
supra (citing cases).

As noted earlier, the presence of a continuing employment relation is an unacceptable basis on w hich to 
ground a continuing violation charge and should not be used either to invalidate an action based on a 
discriminatory discharge or to validate a charge based on a failure to promote. See text accompanying 
notes 61-66 supra. The applicant who is refused employment on a discriminatory basis should not be 

Although this congressional approval of the continuing violation theory was 
based on the state of the law before Evans,95 Congress clearly intended that 
the continuing violation theory be construed expansively. The Supreme Court 
in Evans did not refer to this legislative history in its opinion, and the Court’s 
analysis arguably conflicts with that of the pre-1972 cases.96 Nonetheless, if 
the Evans holding and the legislative history are read together, it seems clear 
that the courts should interpret the continuing violation theory to maximize 
the coverage of the law, while deferring to the Evans admonition that it is 
necessary for a present violation to exist before relief may be granted. Hence, 
after Evans when a policy of discrimination persists to within 180 days of the 
date the charge is actually filed, earlier acts of discrimination, including 
discharges or refusals to hire, should remain actionable, subject only to the 
limitations on relief provided in the statute.97
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Implicit support for recognition of the continuing violation theory in policy 
cases comes from the opinion of the Supreme Court in International 
Brotherhood of Teamsters v. United Slates.9* There the Court was faced with a 
situation similar to the example presented earlier." The employer argued that 
because certain employees, against whom the company had a clear policy of 
discrimination, did not apply for a promotion to better positions, those 
employees should be denied relief. The Court responded:

required to engage in repeated futile acts to assert a valid continuing violation claim. See text 
accompanying notes 100-01 infra (discussing International Bhd. of Teamsters v. United States, 431 U.S. 
324 (1977)). The persistence of the discriminatory policy continues to injure the job applicant, and 
pursuant to the teaching of the Conference Committee Analysis, the initial refusal to hire remains 
actionable. See BNA, Act of 1972, supra note 94, at 130.

98. 431 U.S. 324 (1977).
99. See note 89 supra and accompanying text.
100. 431 U.S. at 365-66 (footnote omitted).

If any employer should announce his policy of discrimination by 
a sign reading “Whites Only” on the hiring-office door, his victims 
would not be limited to the few who ignored the sign and subjected 
themselves to personal rebuffs. The same message can be communi
cated to potential applicants more subtly but just as clearly by an 
employer’s actual practices—by his consistent discriminatory 
treatment of actual applicants, by the manner in which he 
publicizes vacancies, his recruitment techniques, his responses to 
casual or tentative inquiries, and even by the racial or ethnic 
composition of that part of his work force from which he has 
discriminatorily excluded members of minority groups. When a 
person’s desire for a job is not translated into a formal application 
solely because of his unwillingness to engage in a futile gesture he is 
as much a victim of discrimination as is he who goes through the 
motions of submitting an application.98 99 100

If this rationale applies to employees who do not apply at all for the positions 
desired, then a fortiori it should apply to applicants whose only mistake is a 
failure to file timely charges with the Commission based on a discrete 
discriminatory offense committed against them. Indeed, the Court’s further 
analysis in Teamsters strongly supports an examination of the employment 
realities in such situations:

The denial of Title VII relief on the ground that the claimant 
had not formally applied for the job could exclude from the Act’s 
coverage the victims of the most entrenched forms of discrimina
tion. Victims of gross and pervasive discrimination could be denied 
relief precisely because the unlawful practices had been so success
ful as totally to deter job applications from members of minority 
groups. A per se prohibition of relief to nonapplicants could thus 
put beyond the reach of equity the most invidious effects of 
employment discrimination—those that extend to the very hope of 
self-realization. Such a per se limitation on the equitable powers 
granted to courts by Title VII would be manifestly inconsistent 
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with the “historic purpose of equity to ‘secur[e] complete justice’ ” 
and with the duty of courts in Title VII cases “ ‘to render a decree 
which will so far as possible eliminate the discriminatory effects of 
the past.’ ”101

101. Id. at 367 (quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975)).
102. Evans certainly does not preclude application of the continuing violation theory in the 

circumstances suggested here. Under Evans only when stale discriminatory acts are considered separately 
will a continuing violation claim fail. See United Airlines, Inc. v. Evans, 431 U.S. 553, 558 (1977).

103. Because the Commission's resources are limited, private suits are necessary to protect substantial 
public interests. See Sanchez v. Standard Brands, Inc., 431 F.2d 455, 460 & n.l (5th Cir. 1970) (individual 
litigant plays crucial role in title VII suits because EEOC has no enforcement powers of own); Edmonds v. 
E.I. duPont deNemours & Co., 315 F. Supp. 523, 525 (D. Kan. 1970) (public has substantial interest in title 
VII litigation because employment discrimination irreparably injures entire labor force as well as 
individual plaintiff).

104. See Cisson v. Lockheed-Georgia Co, 392 F. Supp. 1176, 1181 (N.D. Ga. 1975) (broad extension of 
continuing violation theory might eliminate filing requirement entirely); cf. Bryan v. Pittsburgh Plate Glass 
Co., 494 F.2d 799, 802 (3d Cir.) (plaintiffs objected to class action and claimed they could have won on 
merits; court suggested they might have lost for failure to make timely filing; that employer continued to 
use allegedly unfair practice ignored), cert, denied, 419 U.S. 900 (1974).

105. See, e.g.. McDonald v. General Mills, Inc., 387 F. Supp. 24. 36-37 (ED. Cal. 1974) (complaint that 

Thus, there is ample support for employing the continuing violation 
theory, with deference to the teaching of Evans, in the circumstances 
previously discussed.102 Both the general language of the statute and the 
specific legislative history can reasonably be read to support this limited 
application of the continuing violation theory, especially when it may be the 
only way that many serious discriminations can be challenged. Clearly, the 
EEOC does not have the resources to challenge all such discriminatory 
policies; nor does the Commission have the resources to take jurisdiction of 
every individual case. The efficacy of title VII depends on private enforce
ment.103 It would be anomalous to deny any prospect of enforcement in the 
very cases in which the need may be greatest.

ADMINISTERING THE CONTINUING VIOLATION THEORY: 
PROBLEMS OF PROOF, INJURY, AND RELIEF

Having accepted the proposition that the continuing violation theory 
applies to an identifiable class of cases, one is confronted with difficulties in 
applying the theory to specific situations. Because the courts have not 
consistently recognized the validity of the continuing violation theory, it 
should come as no surprise that their solutions to the questions of proof and 
relief in this area have not been uniform or well thought out. Indeed, the 
difficulties encountered in applying the continuing violation theory to an 
individual case may well have contributed to the courts’ reluctance initially to 
recognize the theory.104

The gravamen of a continuing violation case under the approach suggested 
here is proof of an existing policy of discrimination, in addition to any 
singular acts of discrimination thereby rendered actionable. The complaint 
must not only support a finding that a present policy of discrimination exists, 
but also set forth facts on which the court could find that the policy 
constitutes a substantive violation of title VII.105 Although a poorly drafted 
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complaint may survive a motion to dismiss under rule 12(b)(6) of the Federal 
Rules of Civil Procedure,106 the court should grant such a motion if the 
plaintiffs allegation is conclusory and wholly without a factual basis. Thus, 
the title VII defendant would be protected against frivolous actions in a 
continuing violation case in the same manner as a party using a statute of 
limitations defense.107 To avoid a dismissal the continuing violation plaintiff 

plaintiff deterred from applying for job by defendant’s expressed preference to hire males sufficient to 
withstand motion to dismiss).

106. See Conley v. Gibson, 355 U.S. 41, 45-46 (1957) (test is whether “it appears beyond doubt that the 
plaintiff can prove no set of facts in support of his claim that would entitle him to relief.”).

Rule 12(b)(6) of the Federal Rules of Civil Procedure provides:

Every defense, in law or fact, to a claim for relief in any pleading, whether a claim, 
counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive pleading if 
one is required, except that the following defenses may at the option of the pleader be made by 
motion: ... (6) failure to state a claim upon which relief can be granted ....

107. A court should not grant a motion brought under rule 12(b)(1) for lack of subject matter 
jurisdiction under these circumstances because a failure to file on time under title VII does not deprive the 
court of jurisdiction. See notes 158-95 infra and accompanying text. Nevertheless, courts have occasionally 
taken the opposing view. For example, the trial court in Evans dismissed the complaint for lack of 
jurisdiction; the Supreme Court, however, apparently treated the complaint as one that failed to state a 
claim on which relief could be granted. See United Air Lines, Inc. v. Evans, 431 U.S. 553, 556 n.8 (1977); 
text accompanying notes 53-54 supra. The court in Healen v. Eastern Airlines, Inc., 8 Fair Empl. Prac. 
Cas. 917 (N.D. Ga. 1973), entertained a rule 12(b)(1) motion, but declined to grant it because the plaintiff 
had alleged a continuing policy of discrimination. Id. at 921. The court did not, however, dispute the 
defendant’s claim that it would lack jurisdiction in the absence of a continuing violation. Id. at 919-20.

A court will generally grant a motion to dismiss after discovery has begun. See, e.g., Carter v. Delta Air 
Lines, Inc., 441 F. Supp. 808, 811-12 (S.D.N.Y. 1977) (conclusory allegation of continuing violation 
insufficient to excuse untimely filing); Tarvesian v. Carr Div. of TRW, Inc., 407 F. Supp. 336, 339-40 (D. 
Mass. 1976) (insertion of “continuing” into otherwise unconnected series of events does not establish 
continuing violation); Loo v. Gerarge, 374 F. Supp. 1338, 1340 (D. Hawaii 1974) (disparaging remark, 
denial of transfer, and demeaning work assignment isolated acts; unsupported allegation that violations 
were continuing insufficient to withstand motion to dismiss); cf. Kennedy v. Braniff Airways, Inc., 403 F. 
Supp. 707, 709 (S.D. Ohio 1976) (because discriminatory act occurred before statute passed, refusal to 
restore seniority not continuing violation; to hold otherwise would undermine statutory limitations); 
Hickman v. Queen, 15 Fair Empl. Prac. Cas. 953, 955 (S.D. Ohio 1976) (plaintiff who was laid off when 
store went bankrupt claimed that refusal to rehire later constituted continuing violation; to hold for 
plaintiffs would enable bypassing of filing requirements simply by inserting “continuing” in complaint).

In certain situations granting a rule 12(b)(6) motion to dismiss may be proper before discovery begins. 
Although failure to comply with the applicable statute of limitations constitutes an affirmative defense and 
under rule 8(c) must therefore be pleaded in the answer, courts in other contexts have permitted defendants 
to raise limitations defenses under rule 12(b)(6) when “the time alleged in the statement of a claim shows 
that the cause of action has not been brought within the statute of limitations.” See Hanna v. United States 
Veterans’ Admin. Hosp., 514 F.2d 1092, 1094 & n.l (3d Cir. 1975) (Federal Tort Claims Act charge 
barred). The basic requirement is that “the complaint shows affirmatively the claim is barred.” Herron v. 
Herron, 255 F.2d 589, 593 (5th Cir. 1958) (action to establish trust barred); Panhandle Eastern Pipe Line 
Co. v. Parish, 168 F.2d 238, 240 (10th Cir. 1948) (action for fraudulent misrepresentation barred); 
Burkhardt v. Liberty, 394 F. Supp. 1296, 1298 (W.D. Pa. 1975) (Securities Exchange Act claim barred), 
affd mem., 530 F.2d 963 (3d Cir. 1976); 2A Moore’s Federal Practice 9.07, at 1963 (2d ed. 1975). 
In a civil rights action brought under section 1981, the bar must be “apparent on the face of the 
complaint.” Bethel v. Jendoco Constr. Corp., 570 F.2d 1168, 1174 (3d Cir. 1978).

A failure to allege a discriminatory act or policy that continues to within 180 days of the filing of the 
complaint should therefore justify a dismissal of the complaint under rule 12(b)(6), because it would be 
apparent on the face of the complaint that the plaintiff has failed to file a timely suit Defendant employers 
and unions therefore retain some protection against the expense of having to endure the discovery process 
to defend frivolous suits. If there is some question in the court’s mind about whether a violation exists, the 
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must therefore allege facts that tend to show a continuing policy of 
discrimination. If the complaint fails as a matter of law to make out such a 
violation, the court should grant a motion for dismissal or summary 
judgment.108

court may permit discovery to proceed or may permit the plaintiff to amend the complaint. See Marshall v. 
Electric Hose & Rubber Co., 65 F.R.D. 599, 605 (D. Del. 1974). Thus, the court will retain the power to 
entertain a motion to dismiss well before trial.

108. A good example of a complaint alleging a pattern of discrimination and supporting facts is found in 
White v. City of Suffolk, 18 Fair. Empl. Prac. Cas. (BNA) 605, 607 (E.D. Va. 1978). There the plaintiff 
police officers alleged that it was the defendant’s policy to discriminate in its promotion system, in the 
operation of polygraph machines, in the use of a patrol boat, and in the overnight use of police cars. Id.

109. See Roman v. ESB, Inc., 550 F.2d 1343, 1350 (4th Cir. 1976). The opinion in Roman illustrated 
this confusion:

In this respect, it is worthy to note that the establishment of a prima facie case does not 
require a finding in favor of the party establishing it; but only permits that finding. A risk of 
non-persuasion is yet on the plaintiff, . . . just as is a risk of non-persuasion on the defendant 
if he does not rebut the prima facie case. . . . While the burden of going forward with the 
evidence may shift to the defendant if the plaintiff has made a prima facie case, risk of non- 
persuasion is yet on the plaintiff as well as the defendant ....

Id. (citations omitted).
110. See notes 118-28 infra and accompanying text.
111. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973); Flowers v. Crouch-Walker Corp., 

552 F.2d 1277, 1283 & n. 4 (7th Cir. 1977). The general order and allocation of proof in disparate-treatment 
and disparate-effect cases are also discussed in Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971), and 
refined in Albemarle Paper Co. v. Moody, 422 U.S. 405, 433-34(1975).

In a class action suit the Supreme Court has articulated a plaintiffs burden to establish a company’s 
policy or practice: “(B]y a preponderance of the evidence [the plaintiff must show] that racial 
discrimination was the Company’s standard operating procedure—the regular rather than the unusual 
practice.” International Bhd. of Teamsters v. United States, 431 U.S. 324, 336 (1977) (footnote omitted).

112. See, e.g., Olson v. Philco-Ford, 531 F.2d 474, 478 (10th Cir. 1976) (selection for promotion of 
qualified man over qualified woman does not alone make out prima facie case; dismissal affirmed); King v. 
Yellow Freight Sys., Inc., 523 F.2d 879, 882 (8th Cir. 1975) (evidence showed black truck driver dismissed 
for negligence; failure to establish prima facie case); Naraine v. Western Elec. Co., Inc., 507 F.2d 590, 593- 
94 (8th Cir. 1975) (evidence showed employee did not merit promotionjudgment for defendant affirmed)

If the court finds that the plaintiff has adequately alleged a continuing 
policy and that this policy may be a violation of the Act, the case should 
proceed to trial. At trial the plaintiff, as in all title VII cases, must make out a 
prima facie case. The defendant must then attempt to shift the burden of 
proof back to the plaintiff. These two concepts and their interrelation have 
caused litigants and the courts some measure of confusion.109 Although these 
issues are complex enough when considered alone, they become even more 
troublesome when the plaintiff alleges a continuing violation. A brief review 
of the prima facie case and the burden of proof in title VII suits in the context 
of continuing violation cases is therefore appropriate.

The Burden of Proof. Although the elements of proof may vary
according to the type of case involved,110 the procedural rules concerning the 
burden of proof and its allocation remain constant in all title VII cases. The 
burden in a title VII case initially rests with the plaintiff, who must prove a 
prima facie case by a preponderance of the evidence.111 If the plaintiff does not 
meet this burden, the court may render judgment for the defendant.112 Once a 
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plaintiff has proved a prima facie case, the burden shifts to the defendant. 
That is, the plaintiffs proof creates a presumption that discrimination in 
violation of title VII has occurred, a presumption that can be rebutted only by 
a showing by a preponderance of the evidence that there are legally acceptable 
bases for the alleged discrimination.113 If the defendant fails in this effort, the 
plaintiff is entitled to a judgment in his favor.114 This shifting of the burden to 
the defendant accords with evidentiary standards employed in contexts 
similar to that of employment discrimination.115

Rebuttal of the plaintiff s case by a preponderance of the evidence shifts the 
burden back to plaintiff to prove, by a preponderance of the evidence, that the 
defendant's justifications for the claimed discrimination are merely a pre
text.116 Thus, the plaintiff under these circumstances bears the ultimate 
burden of proving that the disparate treatment was the product of discrimina
tory intent.

Although this process of shifting the burden of proof may at first appear 
unwieldy, the course of proof at trial need not follow any rigid formula.117 The 
above framework merely helps to categorize the evidence once it has been 
presented and to determine the proper resolution of the case. In this sense it 
should provide a stabilizing common denominator in all title VII cases.

113. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973); Griggs v. Duke Power Co., 401 U.S. 
424, 431-32 (1971). The courts have not consistently articulated a defendant’s burden of proof. Some refer 
to the defendant’s burden as “heavy,” and others state that a defendant merely has the burden of going 
forward. Compare Kirkland v. New York State Dep’t of Correctional Servs., 520 F.2d 420, 426 (2d Cir. 
1975) (Griggs imposes same heavy burden on defendant that applies in action brought under 42 U.S.C. § 
1981), cert, denied, 429 U.S. 823 (1976) and Officers for Justice v. Civil Serv. Comm’n, 395 F. Supp. 378, 
380 (N.D. Cal. 1975) (same) with Kaplan v. International Alliance of Theatrical & Stage Employees, 525 
F.2d 1354, 1358 (9th Cir. 1975) (defendant has both burden of going forward and burden of persuasion) 
and United States v. Hayes Int’l Corp., 456 F.2d 112, 120 (5th Cir. 1972) (same).

114. See, e.g., East v. Romine, Inc., 518 F.2d 332, 339-40 (5th Cir. 1975) (evidence of plaintiffs poor 
employment record did not rebut prima facie case, because not compared with employment records of 
other applicants).

115. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 359 n.45 (1977). See generally 
Comment, Applying the Title VII Prima Facie Case to Title VII Litigation, 11 Harv. C.R.-C.L. L. Rev. 
128 (1976).

116. See, e.g., Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975) (if employer meets burden of 
proving tests job-related, plaintiff must show that other tests would not have had racial effect); Rich v. 
Martin Marietta Corp., 522 F.2d 333, 348 (10th Cir. 1975) (if employer rebuts prima facie case by showing 
objective business reasons for failure to promote, plaintiffs may seek to prove reasons pretextual); Causey v. 
Ford Motor Co., 516 F.2d 416, 423-24 (5th Cir. 1975) (because defendant rebutted prima facie case by 
showing plaintiff had no right to be rehired, plaintiff had burden of showing sex discrimination).

Of course, the plaintiff must always be aware of the possibility for rebuttal by the defendant or risk 
losing his case. One court has dismissed a case in which the defendant's rebuttal evidence consisted merely 
of cross-examination of the plaintiffs witnesses. The court ruled that this cross-examination shifted the 
burden to the plaintiff to carry forward her case. See Sime v. Trustees of Cal. State Univ. & Colleges, 526 
F.2d 1112, 1114 (9th Cir. 1975) (by resting, plaintiff failed to meet burden of establishing that defendant’s 
practice was pretext).

117. See, e.g., Sime v. Trustees of Cal. State Univ. & Colleges, 526 F.2d 1112, 1114 (9th Cir. 1975) 
(citing McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)) (in describing shifts in burden of proof, 
Supreme Court did not prescribe particular procedure for offering proof); Peters v. Jefferson Chem. Co., 
516 F.2d 447, 452 (5th Cir. 1975) (trial court ruled that plaintiff had not established prima facie case, 
rather than that defendant successfully rebutted plaintiffs case; because trial court heard all evidence 
offered by both parties, possible error harmless).
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Proof of a Prima Facie Case. Although the burden of proof analysis
remains constant in all title VII actions, the form and extent of proof 
necessary to show a prima facie case of discrimination varies depending on 
the circumstances. The standard most often cited is contained in McDonnell 
Douglas Corp. v. Green,118 in which the Supreme Court set up a four-part test 
for establishing a prima facie case when dealing with an alleged hiring 
discrimination:

118. 411 U.S. 792 (1973).
119. Id. at 802.
120. See King v. Yellow Freight Sys., Inc., 523 F.2d 879, 882 (8th Cir. 1975) (McDonnell Douglas “has 

doubtful application” in discharge case).
121. 411 U.S. at 802 n.13.
122. See McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 279 n.6 (1976) (McDonnell Douglas test 

only “sample pattern of proof’ and may be inapplicable to differing facts).
The McDonnell Douglas test has been applied, however, in other contexts. See, e.g., Sabol v. Snyder, 524 

F.2d 1009, 1012-13 (10th Cir. 1975) (promotion); Peters v. Jefferson Chem. Co., 516 F.2d 447, 449-50 (5th 
Cir. 1975) (promotion, transfer, and layoff); Long v. Ford Motor Co., 496 F.2d 500, 505-06 (6th Cir. 1974) 
(discharge and failure to train).

123. International Bhd. of Teamsters v. United States, 431 U.S. 324, 360 (1977). The burden of 
establishing a prima facie case in a private disparate-effect suit is similar to that borne by the pattern or 
practice plaintiff. See Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975) (plaintiff challenging 
preemployment test made out prima facie case of discrimination when he showed that applicants selected 
in racial pattern significantly different from that of pool of applicants); cf. Griggs v. Duke Power Co., 401 
U.S. 424, 430 (1971) (practice neutral on its face cannot be maintained if it perpetuates past discrimina
tion). For a useful discussion of the differences and similarities among private disparate-effect suits, private 
class actions, and pattern or practice suits, see International Bhd. of Teamsters v. United States, 431 U.S. 
324, 357-62(1977).

124. See International Bhd. of Teamsters, 431 U.S. 324, 359 (1977).

This may be done by showing (i) that [the plaintiff] belongs to a 
racial minority; (ii) that he applied and was qualified for a job for 
which the employer was seeking applicants; (iii) that, despite his 
qualifications, he was rejected; and (iv) that, after his rejection, the 
position remained open and the employer continued to seek 
applicants from persons of complainant’s qualifications.119

The value of this test outside the context of hiring discrimination, however, 
may be limited.120 Indeed, the Court recognized this limitation when it noted: 
“The facts necessary will vary in Title VII cases, and the specification above 
of the prima facie proof required from [the plaintiff] is not necessarily 
applicable in every respect to differing factual situations.”121 Although it may 
be useful for analyzing a number of types of employment discrimination, the 
courts should be reluctant to require wooden adherence to the McDonnell 
Douglas analysis in all circumstances.122

In contrast, in pattern or practice cases, which are closely analogous to 
continuing violation suits, the elements of the prima facie case are greatly 
simplified. The Government as plaintiff makes out a prima facie case when it 
demonstrates “that unlawful discrimination has been a regular procedure or 
policy followed by an employer or group of employers.”123 This simplified 
burden of proof may be met by a direct showing of an articulated discrimina
tory policy or a pattern of discriminatory action.124 The Supreme Court in 
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Hazelwood School District v. United States125 has recently determined that a 
plaintiff may also make out a prima facie case by a showing of statistical 
disparity.126

125. 433 U.S. 299 (1977).
126. Id. at 307-08; accord, Senter v. General Motors Corp., 532 F.2d 511, 527 (6th Cir. 1976), cert, 

denied, 429 U.S. 870 (1977). The Supreme Court has cautioned that statistics can be misleading and has 
urged care in their use. International Bhd. of Teamsters v. United States, 431 U.S. 324, 339-40 (1977). On 
the use of statistics in title VII cases generally, see F. Morris, Jr., Current Trends in the Use (and 
Misuse) of Statistics in Employment Discrimination Litigation (1977); Note, Beyond the Prima 
Facie Case in Employment Discrimination Law: Statistical Proof and Rebuttal, 89 Harv. L. Rev. 387 
(1975).

Of course, proof of a discriminatory policy is not limited to proof of an articulated policy or of statistical 
disparity. Another source has suggested that there are numerous types of proof that can create the 
inference of discrimination, including evidence of unequal treatment of minorities, proof of underrepresen
tation in certain job categories or a poor work force profile, evidence of a history of racial discrimination, 
evidence of a subjective hiring process and an opportunity to discriminate, earlier statutory or 
constitutional violations by the employer, evidence of a disregard for affirmative action, an EEOC 
determination, and the employer’s reputation. Neuberger & Grady, An Analysis of the Evidentiary 
Standard Under the Employment Discrimination Statutes, in 1978 Federal Employment Practice 
Guide 1934-39 (McGovern ed. 1978).

127. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 360-62 (1977). Pattern or 
practice relief is provided by 42 U.S.C. § 2000e-6(a) (1976). See United States v. Georgia Power Co., 474 
F.2d 906, 919-21 (5th Cir. 1973) (back pay); United States v. Wood Lathers Local 46, 471 F.2d 408, 413 
(2d Cir.) (injunction), cert, denied, 412 U.S. 939 (1973); United States v. Hayes Int’l Corp., 415 F.2d 1038, 
1043-45 (5th Cir. 1969) (preliminary injunction); cf. Head v. Timken Roller Bearing Co., 486 F.2d 870, 879 
(6th Cir. 1973) (class action cases; back pay granted); Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 721 
(7th Cir. 1969) (class action; back pay and injunction).

128. See text accompanying note 153 infra.
129. See note 87 supra.

The simplified burden imposed on a plaintiff in a pattern or practice suit 
reflects a conscious decision on the part of the courts to facilitate a wide 
variety of relief.127 The plaintiff need only make an unrebutted showing of a 
discriminatory pattern or practice to obtain declaratory and injunctive relief. 
More particularized remedies will be proper if no showing is made by the 
employer rebutting the presumption of such relief.128 Under any circum
stance, however, a prima facie case of discrimination has been shown and the 
burden has been shifted to the employer.

Because continuing violation actions are analogous to pattern or practice 
cases, the simplified burden of proof utilized in pattern or practice cases 
should necessarily encompass the prima facie showing of a discriminatory 
policy necessary to establish a continuing violation. When, by direct evidence 
or by gross statistical disparities, the plaintiff has demonstrated that a present 
policy of the employer is discriminatory, a prima facie continuing violation 
case is made out. Accordingly, when the prima facie existence of a present 
discriminatory policy has been demonstrated, even though no present dis
criminatory act has been shown, the plaintiff, by proof of the policy and his 
membership in the general class against which the policy discriminates,129 has 
shown enough to shift the burden of proof to the employer either to justify the 
policy or to prove that certain members of the plaintiff class are not entitled to 
individual relief.

In rebutting the plaintiffs prima facie case, an employer is not required to 
prove the absence of a discriminatory motive, but is required only to 
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“articulate some legitimate nondiscriminatory reason” for its actions.130 The 
first group of methods available to an employer to defeat an otherwise valid 
prima facie claim is provided in the Act itself. These defenses include the bona 
fide occupational qualification exception,131 the bona fide seniority system 
exception,132 the professionally developed ability test exception,133 the defense 
that preferential treatment is prohibited by the Act,134 the defense that the 
employer relied on EEOC opinions,135 and the defense that the employer 
possessed the right to refuse to employ the plaintiffs for national security 
reasons.136 Although a particular employment circumstance or test may 
qualify for treatment under these exemptions,137 the courts have not interpre
ted the exemptions broadly.138

At least two other avenues are available to an employer to defeat the 
plaintiffs prima facie case. If the plaintiff attempts to show a disparate effect 
through statistics, this evidence can be rebutted by further statistical evidence, 
by a showing that the plaintiffs data is unpersuasive,139 or through testimony 
that will explain the disparity of effect.140 In addition, the Supreme Court has 
recently held that if the plaintiff alleges specific instances of discrimination,

130. See Furnco Constr. Corp. v. Waters, 98 S. Ct. 2943, 2950 (1978) (citing McDonnell Douglas Corp, 
v. Green, 411 U.S. 792, 802 (1973)).

131. 42 U.S.C. § 2000e-2(e)( 1) (1976).
132. Id. § 2000e-2(h).
133. Id.
134. Id. § 2000e-2(j).
135. Id. § 2OOOe-12(b).
136. Id. § 2000e-2(g).
137. Compare Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228, 234-35 (5th Cir. 1969) (dictum) 

(recognizing possibility of bona fide occupational qualification exception if employer has factual basis for 
believing that substantially all women would be unable to perform duties of job involved) with Bowe v. 
Colgate-Palmolive Co., 416 F.2d 711, 717-18 (7th Cir. 1969) (title VII requires that individuals be given 
opportunity to prove ability to perform) and Rosenfeld v. Southern Pacific Co., 444 F.2d 1219, 1224-25 
(9th Cir. 1971) (same).

138. See, e.g., Dothard v. Rawlinson, 433 U.S. 321, 331-32 (1977) (height and weight requirements for 
prison guards not bona fide occupational qualification when state presented no specific evidence tying these 
characteristics to strength); Griggs v. Duke Power Co., 401 U.S. 424, 433, 436 (1971) (exception for 
professionally developed ability tests unavailable unless defendant can show test is job related); Diaz v. Pan 
Am. World Airways, Inc., 442 F.2d 385, 387-88 (5th Cir.) (requirement that flight attendants be female not 
bona fide occupational qualification in absence of showing that males unable to perform duties necessary to 
job), cert, denied, 404 U.S. 950 (1971); Local 189, Papermakers & Paperworkers v. United States, 416 F.2d 
980, 988-89 (5th Cir. 1969) (defense of bona fide seniority system unavailable when effects of past 
discriminatory system perpetuated).

139. See, e.g., EEOC v. E.I. duPont deNemours & Co., 445 F. Supp. 223, 232-33 (D. Del. 1977); 
Crocker v. Boeing Co., 437 F. Supp. 1 138, 1182 (E.D. Pa. 1977); Swint v. Pullman-Standard, 15FairEmpI. 
Prac. Cas. 144, 153 (N.D. Ala. 1977); Maldonado v. Yellow Freight Sys., Inc., 10 Fair Empl. Prac. Cas. 
1290, 1293-94 (C.D. Cal. 1975); Robinson v. Union Carbide Corp., 380 F. Supp. 731, 739, 743 (S.D. Ala. 
1974); cf. Heard v. Maeller Co., 464 F.2d 190, 193 (6th Cir. 1972) (plaintiff s own statistics failed to make 
out prima facie case of discrimination in promotion; evidence showed blacks employed at all skill levels and 
classifications in each department). But see James v. Stockham Valves & Fittings Co., 559 F.2d 310, 330-33 
(5th Cir. 1977) (defendant failed to rebut plaintiffs prima facie case with regression analysis explaining 
earnings disparity as resulting from productivity disparity, because productivity defined to include skill 
level and skill level determined by discriminatory assignment practices).

140. Cf. United States v. Hayes Int'l Corp., 456 F.2d 112, 120 (5th Cir. 1972) (defendant could have met 
burden by showing absence of qualified blacks in work force). 
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the employer may use statistics to show that no overall discrimination 
exists.141

The availability of the defenses discussed above necessarily limits the 
usefulness of the continuing violation theory as proposed here. Thus, 
although it is arguably easier for plaintiffs to satisfy the timeliness require
ments in this special class of cases, plaintiffs are by no means assured of a 
finding of discrimination. Nonetheless, serious discriminatory policies that 
would otherwise go unchallenged will be the subject of close scrutiny. This 
result best balances the broad remedial goals of the statute with the 
employer’s claim to repose.

Relief In Continuing Violation Cases. The full panoply of remedies
available to private parties under title VII should be available in continuing 
violation cases.142 The statute provides for injunctive relief43 and such

141. Furnco Constr. Corp. v. Waters, 98 S. Ct. 2943, 2951 (1978).
142. 42 U.S.C. § 2OOOe-5(g) (1976) provides:

If the court finds that the respondent has intentionally engaged in or is intentionally engaging 
in an unlawful employment practice charged in the complaint, the court may enjoin the 
respondent from engaging in such unlawful employment practice, and order such affirmative 
action as may be appropriate, which may include, but is not limited to, reinstatement or hiring 
of employees, with or without back pay (payable by the employer, employment agency, or 
labor organization, as the case may be, responsible for the unlawful employment practice), or 
any other equitable relief as the court deems appropriate. Back pay liability shall not accrue 
from a date more than two years prior to the filing of a charge with the Commission. Interim 
earnings or amounts earnable with reasonable diligence by the person or persons discriminat
ed against shall operate to reduce the back pay otherwise allowable. No order of the court 
shall require the admission or reinstatement of an individual as a member of a union, or the 
hiring, reinstatement, or promotion of an individual as an employee, or the payment to him of 
any back pay, if such individual was refused admission, suspended, or expelled, or was refused 
employment or advancement or was suspended or discharged for any reason other than 
discrimination on account of race, color, religion, sex, or national origin or in violation of 
section 2OOOe-3(a) of this title.

In construing the language of this section, which on its face requires a finding of intentional discrimination, 
the courts have diluted any protection it may have been thought to give employers. See Griggs v. Duke 
Power Co., 401 U.S. 424, 432 (1971) (“[G]ood intent or absence of discriminatory intent does not redeem 
employment procedures or testing mechanisms that operate as 'built-in headwinds’ for minority groups 
and are unrelated to measuring job capability.”); Schaeffer v. San Diego Yellow Cabs, Inc., 462 F.2d 1002, 
1006 (9th Cir. 1972) (intentional means deliberate, nonaccidental action); Rowe v. General Motors Corp., 
457 F.2d 348, 359-60 (5th Cir. 1972) (same).

143. 42 U.S.C. § 2000e-5(g) (1976). In addition, authority to grant preliminary injunctive relief has been 
found to exist even though it is not specifically provided for in the statute. Culpepper v. Reynolds Metals 
Co., 421 F.2d 888, 894-95 (5th Cir. 1970). Plaintiffs seeking interim relief must meet the usual 
requirements of likelihood of success and an absence of inequity if the relief is granted. See Rios v. 
Enterprise Ass’n Steamfitters, Local 638, 326 F. Supp. 198, 201-02 (S.D.N.Y. 1971). But see United States 
v. Hayes Int’l Corp., 415 F.2d 1038, 1045-46 (5th Cir. 1969) (likelihood of prevailing on merits entitles 
movant to preliminary injunction without showing of irreparable injury). On the subject of preliminary 
relief in employment discrimination cases generally, see Richards, Preliminary Relief in Employment 
Discrimination Cases, 66 Ky. L.J. 39 (1977-78); Ashton, The Availability of Preliminary Injunctive Relief of 
Private Plaintiffs Pending Equal Employment Opportunity Commission Action Under Title VII of the Civil 
Rights Act of 1964, 8 Loy. Chi. L.J. 51 (1976).
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affirmative relief as reinstatement,144 back pay,145 and “any other equitable 
relief as the court deems appropriate,”146 including the creation of mandatory 
transfer and promotion opportunities.147 Certain procedural peculiarities in 
the application of these standard remedies to continuing violation cases 
require additional comment.

The interrelation of title VII and the general requirements of rule 23 of the 
Federal Rules of Civil Procedure regarding class actions has been the subject 
of much litigation.148 Although even the most liberal courts have continued to 
require compliance with rule 23,149 many courts find that rule easily satisfied 
in title VII actions.150 Thus, the named plaintiff may often make a general 
attack on the practices of an employer even though the individual plaintiff 
only claims discrimination in one area of the employer’s conduct.151

144. 42 U.S.C. § 2000e-5(g) (1976); see Davis v. San Francisco Mun. Ry., 11 Fair Empl. Prac. Cas. 1397, 
1400 (N D. Cal. 1975).

145. 42 U.S.C. § 2OOOe-5(g) (1976); see Albemarle Paper Co. v. Moody, 422 U.S. 405, 415-16 (1975); 
Pettway v. American Cast Iron Pipe Co., 411 F.2d 998, 1007-08 (5th Cir. 1969). EEOC suits under section 
707 can also result in awards of back pay. See United States v. N.L. Indus.. Inc., 479 F.2d 354, 379 (8th Cir. 
1973) (dictum) (denying back pay because law in circuit too inadequately defined to constitute notice to 
employers that they would be liable to discriminatees for economic loss), cited with approval in Albemarle 
Paper Co. v. Moody, 422 U.S. at 417-18.

146. 42 U.S.C. § 2000e-5(g) (1976).
147. See Kirkland v. New York State Dep’t of Correctional Servs., 520 F.2d 420, 426 (2d Cir. 1975); 

Clark v. American Marine Corp., 304 F. Supp. 603, 606 (ED La. 1969); Quarles v. Philip Morris, Inc., 
279 F. Supp. 505, 520 (E.D. Va. 1968).

148. As some courts have noted, a suit under title VII is necessarily a class action. See Bowe v. Colgate- 
Palmolive Co., 416 F.2d 711, 719 (7th Cir. 1969) (title VII suit is necessarily class action because evil 
sought to be remedied is discrimination on basis of class characteristic); Hall v. Werthan Bag Corp., 251 F. 
Supp. 184, 186 (M.D. Tenn. 1966) (allowing class action to seek removal of discriminatory policies). 
Several courts have specifically stated that continuing violation cases are suitable for class action treatment. 
See Black Grievance Comm. v. Philadelphia Elec. Co., 79 F.R.D. 98, 111 (E.D. Pa. 1978); Kyriazi v. 
Western Elec. Co., 18 Fair Empl. Prac. Cas. (BNA) 924, 963 (D N.J. 1978). The Supreme Court has yet to 
rule on the prerequisites of a class action in title VII cases. But see East Texas Motor Freight, Inc. v. 
Rodriguez, 431 U.S. 395, 403-06 (1977) (although suits alleging discrimination are often by nature class 
suits, careful attention to requirements of rule 23 indispensible).

149. See Gregory v. Litton Sys., Inc., 472 F.2d 631, 633 n.4 (9th Cir. 1972) (rule 23 not “meaningless 
formality”); Danner v. Phillips Petroleum Co., 447 F.2d 159, 164 n.10 (5th Cir. 1971) (class action relief 
must be predicated on proper class action complaint satisfying all requirements of rule 23).

150. See Oates v. Crown Zellerbach Corp., 398 F.2d 496, 498 (5th Cir. 1968) (once aggrieved person 
raises issue with EEOC, he may bring action for himself and class of persons similarly situated). Some 
courts seem to assume that a title VII case is a class action. See Bormann v. Long Island Press Publ. Co., 
379 F. Supp. 951, 954 (E.D.N.Y. 1974) (unnecessary to discuss prerequisites of class action; class action 
appropriate because complaint alleged discrimination against all women); note 148 supra.

151. See Smith v. Delta Airlines, Inc., 486 F.2d 512, 515-16 (5th Cir. 1973) (plaintiff may be permitted 
to raise issues of job classification, hiring, testing, and promotion even though individual claim limited to 
discrimination in discharge); Carr v. Conoco Plastics, Inc., 423 F.2d 57. 63-65 (5th Cir.) (per curiam) (job 
applicants can represent both job applicants and employees), cert, denied, 400 U.S. 951 (1970); National 
Org. for Women v. Bank of Calif., 6 Fair Empl. Prac. Cas. 26, 29 (N.D. Cal. 1973) (black employee can 
represent black and Chicano applicants and employees); Mark v. General Elec. Co., 329 F. Supp. 72, 76 
(E.D. Pa. 1971) (past employees alleging policy of racial discrimination can represent minority applicants 
as well as all present and former employees).

This view may now be limited in light of the Supreme Court's statement in East Texas Motor Freight, 
Inc. v. Rodriguez, 431 U.S. 395 (1977), that for a plaintiff to represent a class, he must be "part of the class 
and ‘possess the same interest and suffer the same injury’ as the class members.” Id. at 403 (quoting 
Schlesinger v. Reservists Comm. To Stop the War, 418 U.S. 208, 216 (1974)). Some courts now permit the 
plaintiff to attack only practices of the kind affecting him. See Payne v. Travenol Labs., 565 F.2d 895, 898
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This approach to class action suits, where it is accepted, should be equally 
valid in continuing violation cases, with one important qualification. A 
continuing violation plaintiff, by definition, is attacking a past act as well as a 
present policy. Therefore, at least with regard to the time frame, the 
continuing violation plaintiff is an adequate representative. The requirements 
of commonality and typicality, for the same reason, should not be difficult to 
satisfy. Finally, as with most title VII class actions, joinder of all members 
will probably be impracticable. Yet, these observations must be qualified by 
noting that there is nothing in the legislative history of title VII that can be 
read to permit a continuing violation claim to proceed in the absence of a 
present discriminatory policy pursuant to which the victim suffered a now 
stale discriminatory act.* 152 Without this link, there is no basis on which to 
find a continuing violation, and courts should not permit a plaintiff to attack 
other alleged discriminatory practices of the employer.

(5th Cir. 1978) (dictum) (named plaintiff must have standing to raise claim in class action); Wheeler v. 
Anchor Continental, Inc., 18 Fair Empl. Prac. Cas. (BNA) 747, 752 (D.S.C. 1978). Other courts view 
Rodríguez as dealing only with the adequacy-of-representation requirements of rule 23. See Alexander v. 
Machinists Aero Lodge 735, 565 F.2d 1364, 1372-73 (6th Cir. 1977); Wajda v. Penn Mutual Ins. Co., 18 
Fair Empl. Prac. Cas. (BNA) 875, 881-82 (E.D. Pa. 1978); Albers v. Hycel, Inc., 18 Fair Empl. Prac. Cas. 
(BNA) 867, 869 (S.D. Tex. 1978).

On the effect of rule 23 on suits brought by the EEOC, see Reiter, The Applicability of Rule 23 to EEOC 
Suits: An Examination of EEOC v. D.H. Holmes Co., 28 Syracuse L. Rev. 741 (1977).

152. See note 97 supra and accompanying text.
153. International Bhd. of Teamsters v. United States, 431 U.S. 324, 371 (1977); see, e.g., Baxter v. 

Savannah Sugar Ref. Corp., 495 F.2d 437, 443-44 (5th Cir.), cert, denied, 419 U.S. 1033 (1974); Love v. 
Pullman Co., 12 Fair Empl. Prac. Cas. 331, 332 (D. Colo. 1975). The separating of issues at trial is 
governed by Fed. R. Civ. P. 42(h).

154. International Bhd. of Teamsters v. United States, 431 U.S. 324, 371-72 (1977).
155. See, e.g., Kyriazi v. Western Elec. Co., 18 Fair Empl. Prac. Cas. (BNA) 924, 929 (D.N.J. 1978).
156. See 42 U.S.C. § 2000e-5(g) (1976).
157. It may be argued that a plaintiff should be barred from prosecuting an otherwise technically valid 

continuing violation claim because an employer might be prejudiced by the difficulty of defending against 
charges of misconduct that occurred more than 180 days ago. This argument is unpersuasive for several 
reasons.

In addition, a continuing violation class action may be particularly 
appropriate for bifurcation of the issues of liability and relief. The Supreme 
Court has recently recognized that once liability is established for a discrimi
natory policy, there must be a showing of injury “with respect to each specific 
individual, at remedial hearings conducted by the District Court.”153 The 
court must determine which minority employees were actual victims of the 
company’s discriminatory practices.154 Thus, although a clear discriminatory 
policy of hiring or promotion may exist, an employer can counter by arguing 
that no hiring or promotions took place during the relevant period. Whether 
this argument rises to the level of a valid defense is of course debatable. 
Nonetheless, back pay liability, at least, will be limited to identifiable 
discriminatees. Injunctive or declaratory relief may issue irrespective of 
whether there are identifiable victims.

Finally, while a continuing violation makes the original discriminatory act 
actionable,155 the two-year limitation on back pay relief may make that act 
uncompensable.156 The plaintiffs chief service would then lie in obtaining 
declaratory or injunctive relief for himself and other similarly situated 
victims.157 The difficulties attendant on relief in continuing violation cases 
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thus are not significantly different from those encountered in other title VII 
cases and other class actions. Recognition of when the continuing violation 
theory is appropriate, however, limits the context of these difficulties, while 
recognizing the validity of the underlying claims. So understood, the theoreti
cal approach to the continuing violation theory suggested here is capable of 
implementation in the courtroom.

The Jurisdictional Prerequisite Dispute

A concern integrally related to the application of the continuing violation 
theory is whether the 180-day filing requirement should be characterized as a 
jurisdictional bar or as a statute of limitations, which would make it subject to 
such equitable notions as tolling. Before the merits of the dispute are 
considered, however, it is necessary first to understand the context in which a 
tolling question may arise.

It is clear that Evans limits actionability in continuing violation cases to 
situations in which a present violation exists.158 Therefore, in continuing 
violation cases it is incorrect to speak of tolling the filing period, at least after 
Evans, because for a continuing violation to be actionable, it is necessary that 
a present violation exist.159 If a present violation is alleged, there is no need to 
expand the time, through tolling, in which the claim must be filed.

First, the greatest penalty to which an employer may be exposed, liability for back pay, is expressly 
limited by the Act to a two-year period. See 42 U.S.C. § 2000e-5(g) (1976). Thus, the primary objective in a 
suit utilizing the continuing violation approach would be to eliminate an existing discriminatory policy. 
Insofar as the existence of a given policy is predicated on alleged but heretofore forgotten acts, its existence 
will be open to question. Second, even if the existence of a policy is established, relief is another matter. 
Although a court may agree that a discriminatory policy exists and that individual claims are actionable, it 
may nevertheless conclude that the claimant’s prayer for relief is conclusory. See notes 104-07 supra and 
accompanying text. The older the claim, the more facts in support of that claim the court should require. In 
addition, and as in the case of tolling, see notes 212-13 infra and accompanying text, the plaintiff may have 
failed to conduct himself in a reasonably prudent manner in the prosecution of his claim and may in the 
court’s discretion be barred from relief.

158. See notes 15-28 supra and accompanying text.
159. For improper statements of the issue, see Clark v. Olinkraft, 556 F.2d 1219, 1222 (5th Cir. 1977). 

and Gautam v. First Nat’l City Bank, 425 F. Supp. 579, 582 (S.D.N.Y. 1976).

If no present discriminatory act or policy exists, the question becomes 
whether in all situations a cause of action is necessarily extinguished because 
the letter of the filing requirement has not been met. If a plaintiff who has 
been discriminated against more than 180 days before filing cannot allege an 
existing policy of discrimination, he may not invoke the continuing violation 
theory. He might, nevertheless, be able to allege certain facts that could 
prompt the court to toll the running of the filing period if the filing period is 
considered to be a statute of limitations. If the filing period is so considered, 
the bearing of the Robbins & Meyers holding on such a theory merits 
discussion. If the filing requirement is considered jurisdictional, however, the 
plaintiffs cause of action is extinguished.
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THE RATIONALE OF THE DECIDED CASES

Despite casual use of the term jurisdiction in earlier cases,160 the Supreme 
Court has yet to determine whether the 180-day filing requirement is a 
jurisdictional absolute.161 Instead, the Court has hinted that the filing period 
may in some circumstances be tolled.162 Justices Marshall and Brennan have 
characterized a failure to meet the filing requirement as akin to a failure to 
state a claim on which relief can be granted.163 The United States Court of 
Appeals for the Second Circuit to date has declined to resolve the issue, 
simply terming the filing period a “necessary prerequisite.”164 The other 
courts of appeals that have addressed the question have split.165

The debate centers on whether the filing requirement is more akin to a 
statute of limitations than to a jurisdictional prerequisite. For purposes of 
discussion, failure to comply with a statute of limitations will be considered to 
be a bar to further litigation, in the nature of a failure to state a claim on 
which relief can be granted. The significance of the characterization is that it 
brings equitable doctrines to bear on the filing requirement. On the other 
hand, failure to comply with a jurisdictional prerequisite deprives the court of 
power to hear the plaintiffs case.166 A review of the decided cases and 
relevant legislative history reveals that the arguments advanced in favor of the 
latter position are “more apparent than real”167 and that the congressional

160. See Alexander v. Gardner-Denver Co., 415 U.S. 36, 47 (1974) (per curiam); McDonnell Douglas 
Corp. v. Green, 411 U.S. 792, 798 (1973).

161. It has also been held that acting on the Commission’s right-to-sue letter within the time prescribed 
is a jurisdictional prerequisite. Prophet v. Armco Steel, Inc., 575 F.2d 579, 580 (5th Cir. 1978) (per 
curiam); see Choate v. Caterpillar Tractor Co., 402 F.2d 357, 359 (7th Cir. 1968) (dictum). See generally 
Comment, Retroactive Seniority in Layoff Cases, supra note 61, at 797 n.87. But see Tavenaris v. Beaver 
School Dist., 17 Fair Empl. Prac. Cas. (BNA) 1435, 1436 (W.D. Pa. 1978) (filing period is statute of 
limitations).

Unless otherwise indicated, all references to jurisdiction are to the initial filing requirement with the 
EEOC.

162. See notes 47-49 supra and accompanying text.
163. See note 54 supra and accompanying text.
164. Smith v. American President Lines, Ltd., 571 F.2d 102, 105 (2d Cir. 1978); see Egelston v. State 

Univ. College, 535 F.2d 752, 755 n.5 (2d Cir. 1976); Carter v. Delta Airlines, Inc., 441 F. Supp. 808, 811 
(S.D.N.Y. 1977); Gautam v. First Nat’l City Bank, 425 F. Supp. 579, 584 (S.D.N.Y. 1976).

Nonetheless, some indication of the Second Circuit’s resolution of the matter is apparent from the 
court’s statement in Egelston v. State Univ. College, 535 F.2d 752 (2d Cir. 1976):

There is an additional factor equally vital to the resolution of this case. Title VII is rife with 
procedural requirements which are sufficiently labyrinthine to baffle the most experienced 
lawyer, yet its enforcement mechanisms are usually triggered by laymen. Were we to interpret 
the statute’s procedural prerequisites stringently, the ultimate result would be to shield illegal 
discrimination from the reach of the Act. Prior decisions, both of the Supreme Court and of 
this Circuit have, for this reason, taken a flexible stance in interpreting Title VII’s procedural 
provisions.

Id. at 754-55 (footnotes omitted).
165. Egelston v. State Univ. College, 535 F.2d 752, 755-56 (2d Cir. 1976); see notes 176, 185 infra.
166. See note 179 infra.
167. Gautam v. First Nat’l City Bank, 425 F. Supp. 579, 584 (S.D.N.Y. 1976); see EEOC v. Nicholson 

File Co., 408 F. Supp. 229, 232-33 (D. Conn. 1976) (discussing Fifth Circuit’s “loose” and often 
"interchangeable” use of “jurisdictional” and “statute of limitations”). 
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purpose of eradicating discrimination in employment is best served by 
considering the 180-day filing requirement as a statute of limitations.

The Filing Period as a Jurisdictional Absolute. The notion that the
filing of a timely charge with the EEOC is a jurisdictional prerequisite to a 
private suit appears first to have been set forth in the decision of the United 
States Court of Appeals for the Seventh Circuit in Choate v. Caterpillar 
Tractor Co.lbi The Supreme Court has made similar statements in Alexander 
v. Gardner-Denver Co.,168 169 170 approved in Electrical Workers v. Robbins & 
Meyers, Inc. J10 and in McDonnell Douglas Corp. v. Green.171 Yet the Court 
has never squarely addressed the issue whether the filing period is jurisdic
tional; it has simply stated that the filing period has been defined “with 
precision” and that courts lack power to alter the congressionally established 
length of the filing period through deferral to independent remedies, such as 
contractual grievance procedures, on the grounds that the delay involved is 
“slight.”172

168. 402 F.2d 357, 359 (7th Cir. 1968) (when new statutory right created, failure to meet time 
requirement extinguishes both remedy and right; federal jurisdiction not properly invoked).

169. 415 U.S. 36, 47 (1974).
170. 429 U.S. 229, 240 (1976).
171. 411 U.S. 792, 798 (1973).
172. Electrical Workers v. Robbins & Meyers, Inc., 429 U.S. 229, 240 (1976).
173. Id.
174. In fact, the legislative history is to the contrary. See notes 187-95 infra and accompanying text.
175. See In re Consolidated Pretrial Procedures in the Airline Cases, 582 F.2d 1142, 1151 (7th Cir. 

1978) (filing requirement jurisdictional; challenge not waived by defendant’s failure to raise below); 
McArthur v. Southern Airways, Inc., 569 F.2d 276, 277 (5th Cir. 1978) (untimely charge equivalent to act 
charged before enactment of title VII; no jurisdiction; continuing violation theory rejected); Guy v. 
Robbins & Meyers, Inc., 525 F.2d 124, 127-28 (6th Cir. 1975) (time limit in statute defining new right is 
jurisdictional; both remedy and right extinguished when limit passed), rev'd sub nom. Electrical Workers v. 
Robbins & Meyers, Inc., 429 U.S. 229 (1976); Freude v. Bell Tel. Co. of Pa., 438 F. Supp. 1059, 1060 (E D. 
Pa. 1977); Cunegin v. Zayre Dep’t Stores, 437 F. Supp. 100, 103 (E.D. Wis. 1977); McReynolds v. General 
Elec. Co.. 406 F. Supp. 1278, 1280-81 (S.D. Ohio 1976); Hickman v. Queen, 15 Fair Empl. Prac. Cas. 953, 
954 (S.D. Ohio 1976); Cox v. United States Gypsum Co., 284 F. Supp. 74, 75-76 (N D. Ind. 1968), affd. 
409 F.2d 289 (7th Cir. 1969); cf. King v. Seaboard Coastline R.R., 538 F.2d 581, 583 (4th Cir. 1976) 
(rejecting continuing violation theory; no discussion of jurisdiction or statute of limitations); Beverly v. 
Lone Star Lead Constr. Co., 437 F.2d 1136, 1 139 (5th Cir. 1971) (dictum) (jurisdictional requirements of 
Act are of nature of “exhaustion”; no reference to time limits); Sanchez v. Standard Brands, Inc., 431 F.2d 
455, 460 (5th Cir. 1970) (timely filing is condition precedent to suit; no discussion of jurisdiction). See 

What constitutes a “slight” delay because of deferral and what constitutes 
an “excusable” delay, however, appear to be two different things. The 
language of Robbins & Meyers indicates that courts may not substitute their 
judgment for that of Congress on the length of the period in which 
discriminatees must file their claims.173 But it is by no means clear that 
Congress has withdrawn from the courts the discretion to determine whether 
a delay that causes a title VII plaintiff to miss the filing deadline is 
excusable.174 Reliance on Robbins & Meyers for the latter proposition would 
therefore seem misplaced.

The lower courts that have adopted the jurisdictional prerequisite ap
proach have failed both to appreciate the distinction between “slight” and 
“excusable” delay and to explain why the filing period must be considered a 
jurisdictional prerequisite.175 A typical decision is Holmes v. Newport News 
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Shipbuilding Co.,'16 in which the court found that the plaintiff had not filed 
his claim within 180 days of the alleged discriminatory act and held that it 
was therefore without subject matter jurisdiction to hear the plaintiffs case.176 177 
The defendant’s motion to dismiss under rule 12(b)(1) of the Federal Rules of 
Civil Procedure was accordingly granted.178 Although the court’s statement 
that objections to subject matter jurisdiction go to the power of a court to hear 
and decide cases is true enough,179 180 its only source of authority for the 
proposition that it did not have jurisdiction was King v. Seaboard Coastline 
Railroad,li0 another case that merely assumed the point.181

generally Comment, supra note 61, at 796.
176. 14 Fair Empi. Prac. Cas. 1759 (E.D. Va. 1977).
177. Id. at 1761.
178. Id. at 1762.
179. See id. at 1760. It is well established that parties can neither waive subject matter jurisdiction by 

their conduct nor confer it on a court by consent. See, e.g., American Fire & Cas. Co. v. Finn, 341 U.S. 6, 
17-18 (1951); Ahrens v. Clark, 335 U.S. 188, 193 (1948); United States v. Griffin, 303 U.S. 226, 229 (1938); 
Green v. Obergfall, 121 F.2d 46, 55-56 (D.C. Cir.), cert, denied, 314 U.S. 637 (1941). In continuing 
violation cases, however, it has been held that an employer’s stipulation to jurisdiction over a promotion 
discrimination claim for which an EEOC charge was filed almost three years after the denial of promotion 
will be construed as an admission that the alleged unlawful employment practices were continuing. See 
Verzosa v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 18 Fair Empi. Prac. Cas. (BNA) 45, 47-48 (9th 
Cir. 1978).

180. 538 F.2d 581 (4th Cir. 1976).
181. See id. at 583.
182. See Culpepper v. Reynolds Metals Co., 421 F.2d 888, 891 (5th Cir. 1970) (plaintiffs pursuit of 

remedies under union contract tolled 180-day requirement); Tarvesian v. Carr Div. of TRW, Inc., 407 F. 
Supp. 336, 338-39 (D. Mass. 1976) (barring special circumstances, timely filing of complaint with EEOC 
is jurisdictional requirement).

183. Courts have on occasion invoked the common law principle that a limitations period contained in a 
statute creating a new right operates as a limitation on the right itself. Because no federal right remains, the 
federal courts lack jurisdiction; the filing is thus a jurisdictional prerequisite. See Guy v. Robbins & 
Meyers, Inc., 525 F.2d 124, 127 (6th Cir. 1975), rev'd sub nom. Electrical Workers v. Robbins & Meyers, 
Inc., 429 U.S. 229 (1976); cf. The Harrisburg, 119 U.S. 199, 214 (1886) (articulation of principle).

This approach, however, is deficient on at least two grounds. First, the Supreme Court has stated 
conclusively that legislative intent prevails over this obscure common law principle. See, e.g., American 
Pipe & Constr. Co. v. Utah, 414 U.S. 538, 559 (1974); Burnett v. New York Cent. R.R., 380 U.S. 424, 427 
n.2 (1965). In title VII cases the legislative history is clear that the filing requirement is to be treated as a 
statute of limitations, not as a limitation on the right in the common law sense. See note 191 infra and 
accompanying text.

Second, the Supreme Court has ruled that defendants may be estopped from asserting such a limitation 
as a defense, despite the common law doctrine. Glus v. Brooklyn E. Dist. Terminal, 359 U.S. 231, 233-34 
(1959). See generally Murphy, supra note 43, at 1189-97.

There have been a few cases that have labeled the filing period jurisdic
tional, but have indicated nevertheless that there might be some circum
stances in which a time-barred claim may be heard.182 These decisions 
highlight the tension between the courts’ desire to police the filing require
ment strictly and their desire to grant relief in appealing cases. If there is a 
good reason for depriving a court of jurisdiction to hear a title VII suit when 
the plaintiff has not filed his claim on time, the courts have yet to explain it 
satisfactorily.183 On the other hand, the view that the filing period is in the 
nature of a statute of limitations is an attractive one.
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The Filing Period as a Statute of Limitations. Some courts have refused
to accept the argument that the filing period is a jurisdictional limitation:

[The filing requirement in title VII] is not “jurisdictional” in the 
sense that compliance with it vel non determines the jurisdiction of 
the district court, without respect to any of the other circumstances 
in a particular case. We accept the view that the requirement 
should be analogized to statutes of limitations. Equitable modifica
tions, such as tolling and estoppel, that are applied to them should 
also be applied here.

. . . [I]t is clear that the Supreme Court and this court have not 
treated time limitations contained in Title VII ... as inflexible 
“jurisdictional” absolutes, but have modified them in the interest of 
giving effect to the broad remedial purposes of the Act.184

184. Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924, 928-29 (5th Cir. 1975); accord, 
McArthur v. Southern Airways, Inc., 569 F.2d 276, 278 (5th Cir. 1978) (Rubin, J., with Vance, J., 
dissenting); Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 474-75 (D.C. Cir. 1976); East v. Romine, 
Inc., 518 F.2d 332, 336 n.3 (5th Cir. 1975); Richard v. McDonnell Douglas Corp., 469 F.2d 1249, 1251-52 
(8th Cir. 1972); Wallace v. International Paper Co., 426 F. Supp. 352, 354 (W.D. La. 1977); Cisson v. 
Lockheed-Georgia Co., 392 F. Supp. 1176, 1178 (N.D. Ga. 1975).

185. See Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 475 (D.C. Cir. 1976); Harris v. Walgreen's 
Dist. Center, 456 F.2d 588, 591 (6th Cir. 1972); Beverly v. Lone Star Lead Constr. Corp., 437 F.2d 1136, 
1138 (5th Cir. 1971).

186. Love v. Pullman Co., 404 U.S. 522, 527 (1972); accord, McQueen v. E.M.C. Plastic Co., 302 F. 
Supp. 881, 884 (E.D. Tex. 1969); Antonopulos v. Aerojet-General Corp., 295 F. Supp 1390, 1395 (E D 
Cal. 1960).

In Shaffield v. Northrop Worldwide Aircraft Servs., Inc., 373 F. Supp. 937 (M.D. Ala. 1974), the court 
stated: “Our polestar in this analysis should be the fundamental principle of title VII that procedural 
niceties should not be used to impede a claimant in his quest for a hearing on the merits of his case.’’ Id. at 
940.

The overriding justification for this view lies in the courts’ desire to resolve 
ambiguities in favor of those whom the legislation was designed to protect.185 
The Supreme Court has likewise stated that procedural “technicalities are 
particularly inappropriate in a statutory scheme in which laymen, unassisted 
by trained lawyers, initiate the process.”186 Certainly this presumption may 
not contravene the express intent of Congress, but the legislative history 
supports, rather than discourages, the view that the filing period is not 
jurisdictional. In the final Conference Committee Section-by-Section Analysis 
of the 1972 amendments to the Act, the committee made the following 
comments with respect to the newly expanded filing period contained in 
section 706(e):

It is intended by expanding the time period for filing charges in this 
subsection that aggrieved individuals, who frequently are untrained 
laymen and who are not always aware of the discrimination which 
is practiced against them, should be given a greater opportunity to 
prepare their charges and file their complaints and that existent but 
undiscovered acts of discrimination should not escape the effect of 
the law through a procedural oversight. Moreover, wide latitude 
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should be given individuals in such cases to avoid any prejudice to 
their rights as a result of government inadvertence, delay or 
error.187

The view that the filing period is but a limitations period finds further 
support in interpretations that the courts of appeals have uniformly given to 
comparable time provisions in the National Labor Relations Act.188 Section 
10(b) of the National Labor Relations Act provides in part that “no 
complaint shall issue based upon any unfair labor practice occurring more 
than six months prior to the filing of the charge.”189 The courts that have 
construed this provision have all concluded that it is a statute of limitations, 
not a limitation on the jurisdiction of the National Labor Relations Board.190 
That the title VII filing period should similarly be regarded as a statute of 
limitations is further supported by the Senate Labor Committee’s Section-By- 
Section Analysis:

Section 706(e)—-This subsection prescribes the time limits for the 
filing of a charge .... This subsection would permit charges to be 
filed within 180 days of the alleged unlawful practice—a limitation 
period similar to that contained in the Labor-Management Rela
tions Act, as amended (29 U.S.C. § 160(b)). Where the Commis
sion defers to a State or local agency, the time limit is extended to 
300 days after the occurrence of the alleged unlawful practice or 30 
days after receipt of notice that the State or local agency has 
terminated its proceedings.191

187. 118 Cong. Rec. 7167 (1972), reprinted in BNA, Act of 1972, supra note 94, at 130.
188. 29 U.S.C. § 160 (1976). The Supreme Court has recognized that analogy to the National Labor 

Relations Act is particularly significant when interpreting the remedy provisions of title VII. See Franks v. 
Bowman Transp. Co., 424 U.S. 747, 768-70 (1976) (awards of seniority “equivalent to that which they 
would have enjoyed but for the illegal conduct”); Albermarle Paper Co. v. Moody, 422 U.S. 405, 419 & 
n.ll, 420 & n.12 (1975) (back pay provisions of title VII modeled on NLRA provisions).

189. 29 U.S.C. § 160(b) (1976).
190. See NLRB v. Local 264, Laborers Int’l Union of N. Am., 529 F.2d 778, 781-85 (8th Cir. 1976); 

Shumate v. NLRB, 452 F.2d 717, 720-21 (4th Cir. 1971); NLRB v. A.E. Nettleton Co., 241 F.2d 130, 133 
(2d Cir. 1957); NLRB v. Itasco Cotton Mfg. Co., 179 F.2d 504, 506-07 (5th Cir. 1950).

Under the National Labor Relations Act, of course, the statute of limitations is not lightly to be 
disregarded, as the Supreme Court has noted:

[WJhere conduct occurring within the limitations period can be charged to be an unfair labor 
practice only through reliance on an earlier unfair labor practice . . . the use of the earlier 
unfair labor practice is not merely “evidentiary,” since it does not simply lay bare a putative 
current unfair labor practice. Rather, it serves to cloak with illegality that which was 
otherwise lawful. And where a complaint based upon that earlier event is time-barred, to 
permit the event itself to be so used in effect results in reviving a legally defunct unfair labor 
practice.

Machinists Local 1424 v. NLRB, 362 U.S. 411, 416-17 (1960); cf. United Air Lines, Inc. v. Evans, 431 U.S. 
553, 558 (1977) (requiring strict compliance with title VII filing period).

191. S. Rep. No. 415, 92d Cong., 2d Sess. 36-37 (1971), reprinted in BNA, Act of 1972, supra note 94, 
at 260. It is interesting to note that even the Minority View of the House Labor Committee’s Report 
explicitly and approvingly referred to the filing period as a statute of limitations:

1. Statute of Limitations. Under the Committee bill, the time period in which
individual charges of employment discrimination must be filed has been extended from 90
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Moreover, nothing in the jurisdictional sections of title VII limits jurisdic
tion to claims that are filed on time.* 192 The Supreme Court has held in other 
contexts that a claim’s lack of merit for failure to meet statutory prerequisites 
“does not imply a lack of jurisdiction in the court to consider and reject it.”193 
If a plaintiff has failed to make a timely filing, his complaint should simply be 
viewed as one that fails to state a claim.194 The view that a timely filing is a 
jurisdictional prerequisite to a title VII action should be rejected as an ill- 
advised assumption, without defensible foundation in the statute’s language, 
scheme, or history.195

days to 180 days from the date of the alleged discriminatory conduct; this is identical to the 
statute of limitations under the National Labor Relations Act. We concur in such extension.

H.R. Rep. No. 238, 92d Cong., 2d Sess. 65-66 (1971) (minority report), reprinted in BNA, Act of 1972, 
supra note 94, at 219.

The legislative history of the original act also supports the view that the filing period is a statute of 
limitations. Senator Case, one of the Senate floor managers of the House bill, HR. 7152, stated that the six- 
month limit on filing with the Commission contained in that bill was designed "to avoid the pressing of 
‘stale' claims.” 110 Cong. Rec. 7243 (1964). Senator Humphrey, commenting on the differences between 
H.R. 7152 and the substitute Senate bill, S. 656, which was eventually passed by the Senate, referred to its 
90-day time period as a “period of limitations.” Id. at 12,723.

192. 42 U.S.C. § 2000e-5(f)(3) (1976); cf. The Social Security Act, 42 U.S.C. § 405(g) (1976) 
(withdrawing jurisdiction over untimely claims).

193. McArthur v. Southern Airways, Inc., 569 F.2d 276, 278 (5th Cir. 1978) (Rubin, J., with Vanie, J., 
dissenting); see Romero v. International Terminal Operating Co., 358 U.S. 354, 359 (1959) (Jones Act); 
Lauritzen v. Larsen, 345 U.S. 571, 575 (1953) (same); cf. EEOC v. Louisville & N. R.R., 505 F.2d 610, 614 
(5th Cir. 1974) (180-day period provided for filing with EEOC not jurisdictonal limitation).

194. See United Air Lines, Inc. v. Evans, 431 U.S. 553, 560 (1977) (Marshall, J., with Brennan, J., 
dissenting).

195. Another author has also criticized the jurisdictional absolute position: "Title VII gives the federal 
courts power—‘jurisdiction’—to hear employment discrimination disputes. However, when the courts 
refer to procedural rules as ‘jurisdictional prerequisites,’ they are merely confusing discretion, whether they 
ought to hear a case, with jurisdiction, their power to hear the case.” See Note, Procedural Developments, 
supra note 3, at 376.

This view is consistent with the treatment the courts and recently the Congress have accorded filing 
questions under the Age Discrimination in Employment Act (ADEA), 29 U.S.C. §§ 621-634 (1976). The 
ADEA contains the following filing requirement, which closely parallels that of title VIE

No civil action may be commenced by any individual under this section until the individual 
has given the Secretary not less than sixty days notice of an intent to file such action. Such 
notice shall be filed—

(1) within one hundred and eighty days after the alleged unlawful practice occurred; or
(2) in a case to which section 633(b) of this title applies, within three hundred days after 
the alleged unlawful practice occurred or within thirty days after receipt by the individual 
of notice of termination of proceedings under State law, whichever is earlier.

29 U.S.C. § 626(d) (1976). Congress has concluded that the notice requirement is not a strict jurisdictional 
requirement, and that it is hence subject to equitable modification when necessary to effect the remedial 
purposes of the statute. In the Joint Explanatory Statement of the Committee of Conference, issued in 
conjunction with recent amendments to the ADEA, the Committee stated:

The conferees agree that the “charge” requirement is not a jurisdictional prerequisite to 
maintaining an action under the ADEA and that therefore equitable modification for failing 
to file within the time period will be available to plaintiffs under this Act. See, e.g., Dartt v. 
Shell Oil Co., 539 F.2d 1256 (10th Cir. 1976), affirmed by an evenly divided court, 98 S. Ct. 
600 (1977); Bonham v. Dresser Industries, Inc., 16 FEP Cases 510 (3d Cir. 1977); Charlier v. 
S.C. Johnson & Son, Inc., 556 F.2d 761 (5th Cir. 1977).

H.R. Rep. No. 950, 95th Cong., 2d Sess. 12 (1978); see Kephart v. Institute of Gas Technology, 581 F.2d 
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THE EFFECT OF ROBBINS & MEYERS ON THE TOLLING ANALYSIS

After Robbins & Meyers the invocation of grievance procedures established 
under a collective bargaining agreement may not be used to toll the filing 
period in a title VII suit brought on the same facts.196 Similarly, the Railway 
Express case held that the filing of an action under title VII does not toll the 
filing period in a suit brought under the Civil Rights Act of 1870.197 An 
argument that the filing of an action under the Act of 1870 should toll a title 
VII suit would likely suffer the same fate.

1287, 1289 (7th Cir. 1978) (citing H R. Rep. No. 950) (equitable tolling consistent with larger design and 
purposes of ADEA). Reference to ADEA cases, therefore, is particularly appropriate when considering the 
title VII filing requirement.

196. See notes 29-55 supra and accompanying text. Bare assertions will not support a plaintiffs claim 
that his discharge did not occur until grievance proceedings were completed. Rudolf v. Wagner Elec. 
Corp., 18 Empl. Prac. Dec. (CCH) fl 8677, at 4682 (8th Cir. 1978).

197. 42 U.S.C. § 1981 (1976); see notes 39-43 supra and accompanying text.
198. See 429 U.S. at 237 n.10 (distinguishing facts from situation in which plaintiff prevented from 

asserting rights); cf. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 462, (1975) (filing of title VII 
charge failed to toll statute of limitations with respect to § 1981 cause of action; in “absence of some 
circumstance that suspended the running of the limitations period," plaintiffs claim barred).

199. Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924, 930 (5th Cir. 1975) (facts that would 
alert reasonable person to unlawful discrimination only became known to plaintiff more than six months 
after discriminatory discharge).

200. See note 47 supra and accompanying text.

The oblique suggestion in Robbins & Meyers that the filing period may be 
tolled when the plaintiff has been prevented from asserting his rights seems to 
allude to a fundamental distinction that must be drawn when deciding 
whether the filing period should be tolled.198 When the plaintiff invokes a 
supplemental avenue of relief, tolling will be denied on the authority of 
Robbins & Meyers and Railway Express. Nonetheless, when certain interven
ing acts interfere with the plaintiffs ability to make a timely filing under title 
VII, the court should not dismiss the complaint before it is satisfied that the 
plaintiffs failure to file was inexcusable. This approach comports with the 
well-established principle that title VII actions filed by laymen should not in 
all circumstances be quashed for failure to comply with procedural technicali
ties. The interests of defendant employers are protected because when the 
court decides which failures to comply are excusable, it does so with full 
knowledge that the prescribed filing period has already run.

WHEN TOLLING MAY BE WARRANTED

It has been suggested that the test courts should use to determine whether 
an action that has not met the filing requirement should go forward is 
whether the alleged discriminatee has exercised due diligence “with a 
reasonably prudent regard for his rights.”199 This test would require courts to 
engage in a case-by-case analysis, and some guidelines have already appeared 
in the cases and in the legislative history of title VII. Although assertions by 
the tardy plaintiff that only slight delay or cost will result through tolling are 
plainly insufficient,200 allegations that intervening acts caused the plaintiff to 
miss the filing deadline may very well be sufficient.
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First, as the Final Conference Report makes clear, both undiscovered 
discriminatory acts and prejudice through government inadvertence, delay, 
or error may be sufficient to overcome the literal time restrictions set forth in 
the statute.201 For example, a plaintiff might not discover the actual reason for 
his employer’s failure to promote him until more than 180 days have passed 
since he was passed over.202 The government might fail to record a plaintiffs 
filing on time or might fail to issue, or mislead the plaintiff when it issues, the 
statutory right-to-sue letter.203 Appointed attorneys might fail to file a timely 
action during the right-to-sue period.204

Second, affirmative acts of the defendant that prevent the alleged dis- 
criminatee from effecting a timely filing should not foreclose him from 
maintaining his action.205 When the employer misleads the plaintiff concern
ing the actual reason for its act,206 belatedly raises title VII timeliness issues to 
the detriment of guaranteed rights under other statutes, such as the Equal Pay 
Act,207 protracts settlement negotiations to run the limitations period,208 or 
perhaps fails to post a notice informing potential plaintiffs of their rights,209 
the court should not permit a timeliness defense to prevail.

201. See note 191 supra and accompanying text.
202. See Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924, 926 (5th Cir. 1975) (more than six 

months passed before plaintiff learned of discriminatory motive); Antonopulos v. Aerojet-General Corp., 
295 F. Supp. 1390, 1394-95 (E.D. Cal. 1968) (same).

In discharge cases under the Age Discrimination in Employment Act, 29 U.S.C. §§ 621 -634 (1976), the 
time for filing begins to run from the date an employee knows or has reason to know that the employer has 
made a final determination to terminate employment and the employee ceases to render services. 
Krzyzewski v. Metropolitan Gov’t, 584 F.2d 802, 805 (6th Cir. 1978). A company may not be penalized for 
keeping the employee on the payroll after the date of actual notice. Id.

203. See DeMatteis v. Eastman Kodak Co., 520 F.2d 409, 411 (2d Cir. 1975) (reaffirming and modifying 
DeMatteis v. Eastman Kodak Co., 511 F.2d 306 (2d Cir. 1975)) (plaintiff relied on Commission’s 
erroneous instructions; would be inequitable and would frustrate remedial purposes of Act to hold claim 
barred); note 161 supra; cf. Dartt v. Shell Oil Co., 539 F.2d 1256, 1261 (10th Cir. 1976) (investigator in case 
brought under Age Discrimination in Employment Act failed to notify plaintiff of right to sue before 
running of 180-day period; time limit tolled), affd per curiam, 434 U.S. 99 (1977). In Smith v. American 
President Lines, Ltd., 571 F.2d 102 (2d Cir. 1978), the court declared that interpretations of the time limits 
of the Age Discrimination in Employment Act are useful in defining analogous time limits in title VII. Id. 
at 109 n.13.

204. McQueen v. E.M.C. Plastic Co., 302 F. Supp. 881, 883 (E.D. Tex. 1969) (plaintiffs court- 
appointed counsel failed to file within 30-day filing period; application for counsel constituted sufficient 
compliance with filing period).

205. See generally Dawson, Fraudulent Concealment and Statutes of Limitation, 31 Mich. L. Rev. 875 
(1933); Note, Developments in the Law—Statutes of Limitations, 63 Harv. L. Rev. 1177, 1220 (1950).

206. See Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924, 930 (5th Cir. 1975) (defendant 
sought to mislead plaintiff about reason for termination; defendant told plaintiff that adequate funds for 
her program no longer available, then hired male employee for same position two months later).

207. Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 476 (D.C. Cir. 1976) (defendants raised issue of 
untimeliness after notice went out to class members informing them that they need not do anything to join 
in title VII recovery; class members may have been “lulled into inaction” on Equal Pay Act rights because 
they thought they would share in recovery under title VII).

208. Cf. McArthur v. Southern Airways, Inc., 569 F.2d 276, 281 (5th Cir. 1978) (per curiam) (Rubin, J., 
dissenting) (plaintiffs and defendant entered into consent decrees; later, 10 other employees sought to 
intervene and vacate consent decree; after extended negotiations district court decided to hold trial on 
merits of original decree; at that point defendant argued consent decree invalid because plaintiffs’ claims 
time-barred).

209. Cf. Kephart v. Institute of Gas Technology, 581 F.2d 1287, 1289 (7th Cir. 1978) (Age 
Discrimination in Employment Act requires employers to post notice informing employees of rights
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Other circumstances, such as illness* 210 or bad advice from counsel,211 may 
also justify tolling the fding period. In each case the court must balance the 
broad remedial purposes of the statute against the policy of protecting 
defendants from the assertion of stale claims, a policy that underlies all 
statutes of limitations. Unfair surprise and the revival of stale claims must be 
prevented when “evidence has been lost, memories have faded, and witnesses 
have disappeared.”212 Moreover, even if the court determines that there are 
sufficient bases on which the limitations period might otherwise be tolled, 
laches may prevent the plaintiffs claim from going forward.213 In the final 
analysis, if the court is satisfied that the facts alleged in the complaint weigh 
more heavily in favor of permitting an action to go forward than in favor of 
the defendant’s repose, the plaintiff should be able to resist successfully a 
motion to dismiss based on the alleged untimeliness of the action.214

failure of employer to notify employees of existence of Act sufficient to toll 180-day filing requirement); 
Charlier v. S.C. Johnson & Son, Inc., 556 F.2d 761, 765 (5th Cir. 1977) (posting of notice in regional office 
inadequate notice to employees who maintained in-home office and visited regional office only three times 
in 19 1/2 years; remand to determine whether Age Discrimination in Employment Act filing requirement 
tolled).

210. But cf. Hays v. Republic Steel Corp., 531 F.2d 1307, 1312 (5th Cir. 1976) (plaintiff prepared 
written notice of intent to sue under Age Discrimination in Employment Act, but became ill and was 
hospitalized; notice not timely and illness insufficient to toll filing period); Spencer v. Moore Business 
Forms, Inc., 441 F. Supp. 60, 61 (N.D. Ga. 1977) (illness insufficient to toll filing period under Age 
Discrimination in Employment Act).

211. Cf. Dartt v. Shell Oil Co., 539 F.2d 1256, 1261 (10th Cir. 1976) (plaintiff discharged and 
immediately contacted attorney because she felt discharge prompted by age; attorney told plaintiff it was 
unnecessary to have private counsel and that she should contact Department of Labor; after 180-day 
period lapsed plaintiff first learned that timely filing of notice of intent to sue necessary to bring private law 
suit under Age Discrimination in Employment Act). It has been held, nevertheless, that the failure of a 
plaintiffs counsel to act on a right-to-sue notice is not a basis for setting aside the 90-day period for filing 
suit after the issuance of such a notice as set forth in 42 U.S.C. § 2OOOe-5(f) (1976). Minor v. Lakeview 
Hosp., 421 F. Supp. 485, 486-87 (E.D. Wis. 1976), affd mem., 582 F.2d 1284 (7th Cir. 1978). The court’s 
view, however, was premised on the assumption that the 90-day period in which to file a suit after receipt of 
the right-to-sue letter is jurisdictional. Id. at 486.

212. Burnett v. New York Cent. R.R., 380 U.S. 424, 428 (1965) (statute of limitations designed to assure 
fairness to defendants); Order of R.R. Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 348-49 
(1944) (right to be free of stale claims eventually prevails over right to prosecute them); Note, Developments 
In the Law, supra note 2, at 1185.

213. The United States Court of Appeals for the Tenth Circuit has ably set forth the defense of laches:

Laches has been defined as being inexcusable delay in asserting a right; an unexcused delay in 
asserting rights during a period of time in which adverse rights have been acquired under 
circumstances that make it inequitable to displace such adverse rights for the benefit of those 
who are bound by the delay.

Hoehn v. Crews, 144 F.2d 665, 670 ( 10th Cir. 1944), tiff d on other grounds sub nom. Garber v. Crews, 324 
U.S. 200 ( 1945). Thus, if the court finds that the plaintiff failed to investigate the reasons for his promotion 
and that he was aware of the method by which he was evaluated, late filing will not be excused. See Bickam 
v. Miller, 18 Empi. Frac. Dec. (CCH) U 8687, at 4708-09 (5th Cir. 1978).

214. This ability should not be overstated:

Merely because a statute is "remedial” does not signal that its limitations periods may be 
ignored. Liberal construction should not be equated with judicial license to rewrite the 
statute. Only “recognized equitable grounds" can toll a statute of limitations, and, in spite of 
some language to the contrary, the courts have consistently recognized and applied this rule 
in Title VII cases.
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Conclusion

The title VII filing period serves an important function in the statutory 
scheme: it protects potential defendants from perpetual liability for alleged 
violations of the law. Courts should not succumb to the temptation to grant 
relief in hard cases through the invocation of questionable legal doctrines to 
circumvent the filing requirement. Thus, after United Air Lines, Inc. v. 
Evans215 the continuing violation theory may no longer be utilized when the 
plaintiff is unable to allege a present violation of the Act. Conclusory 
allegations that a violation continues should also no longer be sufficient. In 
addition, that a plaintiff suffers the effects of past discriminatory acts will not 
suffice to supply a viable cause of action. Nor can the existence of a 
continuing employment relation, without more, supply actionability to an 
otherwise stale claim. Employment relations frequently exceed six months; 
this theory, then, would virtually eliminate the limitations period for filing.

Note, Procedural Developments, supra note 3, at 391; see EEOC v. Westvaco Corp., 372 F. Supp. 985, 991 
(D. Md. 1974) (title VII entitled to liberal construction because it is remedial legislation; liberal 
construction, however, not equivalent to license).

215. 431 U.S. 553 (1977).
216. 429 U.S. 229 (1976).
217. Love v. Pullman Co., 404 U.S. 522, 527 (1972).

After Electrical Workers v. Robbins & Meyers, Tic.,216 an alleged dis- 
criminatee cannot invoke supplemental avenues of relief, such as a grievance 
procedure contained in a collective bargaining agreement, and claim that 
resort to the grievance procedure tolls the running of the statutory limitations 
period under title VII. The procedural requirements of independent remedies, 
including those pursued under the early civil rights acts, must be fulfilled 
separately. Plaintiffs do not possess the right to extend the period of a 
defendant’s liability under any one of the several civil rights laws by invoking 
the procedures of another.

Although the importance of effecting a timely filing is not to be minimized, 
both the courts and the legislative history admonish that procedural techni
calities under title VII are “particularly inappropriate in a statutory scheme 
in which laymen, unassisted by trained lawyers, initiate the process.”217 An 
analysis of title VII filing questions therefore requires the courts to balance 
the need to interpret the limitations period in a meaningful way with the need 
to effectuate the broad purposes of the Act.

The narrowing of the circumstances under which a title VII action may be 
brought, as developed by the Court in Evans and Robbins & Meyers, properly 
protects the interests of defendant employers and unions without depriving 
discriminatees of the basic guarantees of the Act. A defendant, however, has 
no interest that merits protection when it maintains a continuing policy of 
discrimination, even though specific acts affecting a given employee took 
place more than 180 days earlier, or when some intervening act beyond the 
employee’s control or through the employer’s own design causes the employ
ee to fail to make a timely filing. It is in the first kind of case that the 
continuing violation theory applies, and it is in the second that the title VII 
filing period should be recognized as a statute of limitations. This approach
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both furthers the purposes of title VII and protects employers from the 
assertion of stale claims.
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NOTE
Title VII And Preferential Treatment:
A Response to EEOC Affirmative Action 
Guidelines

The Mythical Compliance Dilemma

Any employer, even one following neutral employment policies, may find 
itself in violation of title VII of the Civil Rights Act of 1964' if its employment 
practices, although fair in form, are discriminatory in operation.1 2 Indeed, 
regardless of the employer’s intent, a prima facie case may be made out under 
the Act if it can be shown that employment practices have a statistically 
significant adverse effect on some protected class.3

1. Civil Rights Act of 1964, §§ 701-716, 42 U.S.C. §§ 2000e to 2000e-17 (1976).
2. Griggs v. Duke Power Co., 401 U.S. 424, 430-32 (1971) (prima facie case of title VII violation may be 

demonstrated by showing statistically disproportionate effect); accord, International Bhd. of Teamsters v. 
United States, 431 U.S. 324, 339 (1977); General Elec. Co. v. Gilbert, 429 U.S. 125, 137 (1976); 
Washington v. Davis, 426 U.S. 229, 246-47 (1976) (dictum); Albemarle Paper Co. v. Moody, 422 U.S. 405, 
422, 425 (1975).

3. E.g., Albemarle Paper Co. v. Moody, 422 U.S. 405, 422 (1975); Griggs v. Duke Power Co., 401 U.S. 
424, 432 (1971). In a private suit other than a class action, a prima facie case is made by showing that a 
member of a protected class unsuccessfully sought a position for which he was qualified and for which the 
employer continued thereafter to seek applicants. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 
(1973). Once a prima facie case is made, an inference arises that the employment decision was based on 
discriminatory motives, and the burden of proof shifts to the employer, who can escape liability only by 
establishing that business necessity justifies its employment practices. E.g., Albemarle Paper Co. v. Moody, 
422 U.S. at 425; McDonnell Douglas Corp. v. Green, 411 U.S. at 802; Griggs v. Duke Power Co., 401 U.S. 
at 431-32. A plaintiff can overcome this defense by showing that the purported justification was a pretext 
for unlawful discrimination. International Bhd. of Teamsters v. United States, 431 U.S. 324, 362 n.50 
(1977); Albemarle Paper Co. v. Moody, 422 U.S. at 425; McDonnell Douglas Corp. v. Green, 411 U.S. at 
804-07.

4. See text accompanying notes 6-9 infra. See generally Weber v. Kaiser Aluminum & Chem. Corp., 563 
F.2d 216, 230 (5th Cir. 1977) (Wisdom, J., dissenting), cert, granted, 47 U.S.L.W. 3401 (U.S. Dec. 12, 
1978) (No. 78-435); Grebe v. Colorado State Bd. of Agriculture, 14 Fair Empl. Prac. Cas. 1238, 1239-40 
(D. Colo. 1977); K. McGuiness, Preferential Treatment in Employment—Affirmative 
Action or Reverse Discrimination? 1-9, 107-22 (1977); Note, The Employer's Dilemma: Quotas, 
Reverse Discrimination, and Voluntary Compliance, 8 Loy. Chi. L.J. 369 (1977); Comment, Executive 
Order No. 11,246: Presidential Power to Regulate Employment Discrimination, 43 Mo. L. Rev. 451, 501 
(1978); Comment, Title VII and Preferential Treatment: The Compliance Dilemma, 7 Tex. Tech. L. Rev. 
671 (1976).

5. Exec. Order No. 11,246, reprinted in 42 U.S.C. § 2000e (1976). Exec. Order No. 11,246 seeks to

Commentators claim that an employer that conducts a self-analysis and 
discovers itself in potential violation of the Act faces a troublesome dilemma.4 
If the employer fails to take remedial action, it remains vulnerable to title VII 
suits brought by those racial or other protected groups underrepresented in its 
work force. Moreover, if the employer is a federal contractor, it is subject to 
Executive Order No. 11,246, which permits revocation of contracts by the 
federal government for failure to comply with equal employment opportunity 
provisions.5 On the other hand, if an employer seeks to avoid liability to

855
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present and former minority victims of its employment practices by voluntari
ly implementing an affirmative action plan that includes preferential treat
ment6 of minorities, it exposes itself to “reverse discrimination”7 and breach 
of contract8 suits brought by the nonminority “victims” of its plan. As a 
result, a court may impose monetary damages, as well as injunctive or 
declaratory relief, against further implementation of the preferential treat
ment.9

guarantee equal employment opportunity by requiring all federal government contracts and subcontracts 
and all federally assisted construction contracts to include equal employment opportunity clauses 
prohibiting discrimination in employment on the basis of race, color, religion, sex, or national origin and by 
requiring affirmative action to implement these employment practices. Id. §§ 202, 301. Failure to comply 
with these requirements may result in the imposition of sanctions, including the cancellation of any current 
contract and a declaration of ineligibility for future contracts. Id. §§ 209(a), 303(b).

6. "Preferential treatment” is used in this Note to mean any employment practice that grants a preferred 
status to the members of any group because of their race, color, religion, sex, or national origin and that 
consequently deprives others of employment opportunities or otherwise adversely affects their status as 
employees. This includes the use of hiring and promotional goals, timetables, ratios, quotas, and other 
numerical measures. This Note seeks to establish that preferential treatment, if designed by a court to 
compensate identified victims of past discrimination, is permissible, but that voluntary preferential 
treatment plans constitute unlawful reverse discrimination against nonminorities and are therefore 
impermissible. Forms of affirmative action that do not include preferential treatment remain available to 
employers that wish to take steps to comply with title VII. See notes 117-18 infra and accompanying text.

7. See notes 34-59 infra and accompanying text.
8. In addition to potential liability under title VII, unionized employers that voluntarily implement 

preferential treatment plans may be subjected to breach of contract suits brought either in state court under 
state contract law or in federal court under section 301 of the Labor Management Relations Act, 29 U.S.C. 
§ 185 (1976), if the preferential treatment violates the terms of a collective bargaining agreement. See 
Southbridge Plastics Div. v. Local 759, Int’l Union of Rubber Workers, 565 F.2d 913, 917 (5th Cir. 1978) 
(EEOC and employer entered conciliation agreement that provided for use of remedial quotas to determine 
layoffs; court invalidated plan because contrary to collective bargaining agreement).

The Supreme Court held in Franks v. Bowman Transp. Co., 424 U.S. 747 (1976), that collective 
bargaining agreements may be modified by statutes that further strong public interests. Id. at 778-79. 
Nevertheless, any such modification must be limited to those measures necessary to comply with the 
federal statute. See Southbridge Plastics Div. v. Local 759, Int’l Union of Rubber Workers, 565 F.2d at 
917. Therefore, an employer remains liable to nonminorities for preferential treatment that results in a 
breach of its contract but that is unnecessary to compensate identified victims of past discrimination by the 
employer.

9. See, e.g., McAleer v. American Tel. & Tel. Co., 416 F. Supp. 435, 440 (D.D.C. 1976) (money damages 
awarded to male denied promotion pursuant to consent decree that provided for promotion of less senior 
female as part of remedy for past sex discrimination); Cramer v. Virginia Commonwealth Univ., 415 F. 
Supp. 673, 682 (E.D. Va. 1976) (defendant considered only women applicants for two positions in attempt 
to comply with perceived affirmative action obligation; male applicant won declaratory and injunctive 
relief against further consideration of sex in non-sex-related employment decisions); Brunetti v. City of 
Berkeley, 12 Fair Empl. Prac. Cas. 937, 941 (N.D. Cal. 1975) (pursuant to affirmative action policy 
adopted by city, fire department promoted minority employees before more qualified nonminorities; court 
ordered reselection of candidate for promotion and enjoined further consideration of race in promotion 
decisions).

10. Guidelines on Affirmative Action Appropriate Under Title VII of the Civil Rights Act of 1964, As 
Amended, 44 Fed. Reg. 4422-29 (1978) (to be codified in 29 C.F.R. § 1608).

The Equal Employment Opportunity Commission (EEOC) has recognized 
that employers face this dilemma and has issued guidelines designed to assist 
them in complying with equal employment opportunity laws.10 The guidelines 
establish procedures under which employers may voluntarily enact affirma
tive action plans to bring themselves into compliance with title VII, without 
awaiting agency action or a court order and allegedly without exposing 
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themselves to reverse discrimination suits brought by nonminorities denied 
equal employment opportunity as a result of the action."

In fact, however, to the extent that the guidelines purport to authorize 
voluntary preferential treatment, they misinterpret title VII, and employers 
that implement preferential treatment pursuant to the guidelines will remain 
liable both to the original minority victims of discrimination and to non
minorities who are disadvantaged by the preferential treatment plan. Al
though title VII permits voluntary adoption of some forms of affirmative 
action, this Note will argue that title VII prohibits preferential treatment of 
any group unless ordered by a court pursuant to a judicial finding of unlawful 
discrimination and unless the preferential treatment is limited to providing 
relief to judicially identified victims of that discrimination. Insofar as the 
guidelines encourage action inconsistent with these requirements, they are 
void11 12 and do not insulate employers from liability.13 Moreover, the EEOC 
and other commentators are fundamentally mistaken in viewing the employer 
as facing a “compliance dilemma,” caught in the unfair position of selecting 
between liability to minorities and liability to nonminorities. Because title VII 
prohibits any voluntary implementation of preferential treatment, employers 
seeking to comply with title VII should not include preferential treatment in 
their affirmative action programs. Although they will remain liable to victims 
of past unlawful discrimination, they can prospectively comply with equal 
opportunity provisions without risking liability for reverse discrimination.

11. Id. at 4426 (to be codified in 29 C.F.R. § 1608.1(c)).
12. See notes 102-09 infra and accompanying text; cf. Carson v. American Brands, Inc., 446 F. Supp. 

780, 787 (E.D. Va. 1977) (insofar as regulations adopted pursuant to Exec. Order No. 11,246 require use of 
racial quotas and timetables in contravention of title VII, they are void).

13. Because the EEOC has only limited authority under the Act, courts need not follow EEOC 
interpretations. See notes 102-09 infra and accompanying text. An employer that relies in good faith on the 
guidelines might be protected from liability for damages, but will still be subject to declaratory and 
injunctive relief, as well as awards of costs and attorneys’ fees. See notes 110-12 infra and accompanying 
text.

14. 47 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435) (granting certiorari in Weber v. Kaiser 
Aluminum & Chem. Corp., 563 F.2d 216 (5th Cir. 1977)).

15. Weber v. Kaiser Aluminum & Chem. Corp., 415 F. Supp. 761, 770 (E.D. La. 1976), affd, 563 F.2d 
216 (5th Cir. 1977), cert, granted, 47 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435).

16. Id. at 765-66,769.
17. Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 223 (5th Cir. 1977), cert, granted, 41 

U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435). The court also held that insofar as it mandates 
preferential treatment in the absence of unlawful discrimination, Exec. Order No. 11246 is invalid because 
it violates title VII. Id. at 227.

This Term the Supreme Court will consider the validity of voluntary 
preferential treatment programs in Weber v. Kaiser Aluminum & Chemical 
Corp.14 The district court in Weber enjoined the operation of a program that 
set a racial quota for entry into apprentice and craft jobs.15 The preferential 
treatment was found to violate title VII for two reasons: First, only courts, not 
employers, may establish preferential treatment, and second, there was no 
admission or finding that the company had engaged in discriminatory 
practices that disadvantaged those now receiving the benefits of the preferen
tial treatment.16 The United States Court of Appeals for the Fifth Circuit 
affirmed, but relied only on the latter ground.17 This Note will argue, as did 
the district court, that preferential treatment is inappropriate unless it is 
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ordered by a court pursuant to a finding of unlawful discrimination and that 
even if a court orders preferential treatment, the benefits of that treatment 
must be restricted to judicially identified victims of those discriminatory 
practices.

Title VII and Preferential Treatment of Minorities

the validity of court-ordered preferential treatment

Title VII of the Civil Rights Act of 1964 prohibits discrimination in 
employment on the basis of race, color, religion, sex, or national origin.18 
Section 703(a) provides that it shall be an unlawful employment practice for 
an employer to discriminate against or classify its employees or applicants for 
employment in any way that would adversely affect the employment opportu
nities of any person because of that person’s race, color, religion, sex, or 
national origin.19 Although this prohibition was designed primarily to protect 
minorities, the Supreme Court held in McDonald v. Santa Fe Trail Transpor

ts. Civil Rights Act of 1964, § 703, 42 U.S.C. § 2000e-2 (1976).
19. Id. § 703(a), 42 U.S.C. § 2000e-2(a) (1976). Other sections of the Act prohibit discrimination by 

employment agencies and labor organizations and forbid discrimination in the operation of training 
programs. Id. § 703(b) to (d), 42 U.S.C. §§ 2000e-2(b) to (d). Section 703(a) to (d) provides in full:

(a) It shall be an unlawful employment practice for an employer—
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, terms, conditions, or privileges of 
employment, because of such individual’s race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment in any way 
which would deprive or tend to deprive any individual of employment opportunities or 
otherwise adversely affect his status as an employee, because of such individual’s race, 
color, religion, sex, or national origin.

(b) It shall be an unlawful employment practice for an employment agency to fail or refuse to 
refer for employment, or otherwise to discriminate against, any individual because of his race, 
color, religion, sex, or national origin, or to classify or refer for employment any individual on 
the basis of his race, color, religion, sex, or national origin.
(c) It shall be an unlawful employment practice for a labor organization—

(1) to exclude or to expel from its membership, or otherwise to discriminate against, any 
individual because of his race, color, religion, sex, or national origin;
(2) to limit, segregate, or classify its membership, or applicants for membership or to 
classify or fail or refuse to refer for employment any individual, in any way which would 
deprive or tend to deprive any individual of employment opportunities, or would limit 
such employment opportunities or otherwise adversely affect his status as an employee or 
as an applicant for employment, because of such individual’s race, color, religion, sex, or 
national origin; or
(3) to cause or attempt to cause an employer to discriminate against an individual in 
violation of this section.

(d) It shall be an unlawful employment practice for any employer, labor organization, or joint 
labor-management committee controlling apprenticeship or other training or retraining, 
including on-the-job training programs to discriminate against any individual because of his 
race, color, religion, sex, or national origin in admission to, or employment in, any program 
established to provide apprenticeship or other training. 
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tation Co.20 that the reference in section 703(a) to “any individual” makes it 
clear that title VII prohibits discrimination against nonminorities to the same 
extent that it prohibits discrimination against minorities.21

The language of title VII left open the question whether the federal courts 
were nevertheless granted authority to order preferential treatment that is 
designed to provide relief for past discrimination, but that also results in 
reverse discrimination against nonminorities. Section 706(g) provides district 
courts with broad equitable authority to remedy violations of the Act:

If the court finds that the [employer] has intentionally engaged in 
or is intentionally engaging in an unlawful employment practice 
. . . the court may enjoin the [employer] from engaging in such 
unlawful employment practice, and order such affirmative action 
as may be appropriate, which may include, but is not limited to, 
reinstatement or hiring of employees, with or without back pay 
... or any other equitable relief as the court deems appropriate.22

Because section 703(a) flatly forbids employers to discriminate, whether 
against minorities or against nonminorities, some courts and commentators 
have argued that section 703 restricts the grant of remedial authority in 
section 706(g) and prevents courts from ordering preferential treatment.23

20. 427 U.S. 273 (1976).
21. Id. at 278-80 (title VII prohibits discriminatory acts by employer against person of any race); accord, 

Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 71-72 (1977) (discrimination proscribed whether 
directed against majority or minority); Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1003 
(E.D. Mich. 1978) (title VII prohibits discriminatory preference for any group).

This holding is consistent with the legislative history of the Act. The floor leaders consistently 
maintained that title VII would prohibit any consideration of race in employment. For example, Senator 
Williams remarked:

[T]o hire a Negro solely because he is a Negro is racial discrimination, just as much as a 
“white only” employment policy. Both forms of discrimination are prohibited by title VII of 
this bill. The language of that title simply states that race is not a qualification for 
employment. Every man must be judged according to his ability .... Those who say that 
equality means favoritism do violence to commonsense.

110 Cong. Rec. 9881 (1964). In addition, the floor managers of the bill reported to the Senate:

There is no requirement in title VII that an employer maintain a racial balance in his work 
force. On the contrary, any deliberate attempt to maintain a racial balance, whatever such a 
balance may be, would involve a violation of title VII because maintaining such a balance 
would require an employer to hire or to refuse to hire on the basis of race.

Id. at 7213 (Interpretive Memorandum of Title VII of H R. 7152 Submitted Jointly by Senators Joseph S. 
Clark and Clifford P. Case, Floor Managers).

22. Civil Rights Act of 1964, § 706(g), 42 U.S.C. § 2OOOe-5(g) (1976); see, e.g., International Bhd. of 
Teamsters v. United States, 431 U.S. 324, 347-48, 360 (1977) (court may award retroactive seniority to 
remedy violation of title VII); Franks v. Bowman Transp. Co., 424 U.S. 747, 762 (1976) (same); Davis v. 
County of Los Angeles, 566 F.2d 1334, 1343 (9th Cir. 1977) (court may order hiring quota to remedy 
unlawful discrimination); United States v. Elevator Constructors Local 5, 538 F.2d 1012, 1019 (3d Cir. 
1976) (same); Rios v. Steamfitters Local 638, 501 F.2d 622, 629-31 (2d Cir. 1974) (court may order 
membership quota to remedy unlawful discrimination by labor union).

23. See K. McGuiness, supra note 4, at 82; Employment Discrimination: A Title VII Symposium. 34 
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Moreover, section 7O3(j), added on the floor of the Senate,* 24 states specifically 
that “nothing contained in this [Act] shall be interpreted to require any 
employer ... to grant preferential treatment to any individual or to any 
group because of the race, color, religion, sex, or national origin of such 
individual or group on account of [a statistical] imbalance . . . .”25 Section 
703(j), however, was intended only to state the proponents’ understanding 
that title VII did not require a general use of quotas to achieve a work force 
that statistically reflects the racial and ethnic composition of the communi
ty.26 By its terms it does not limit court authority to order preferential 
treatment in specific instances.

La. L. Rev. 540, 552-63 (1974).
24. See 110 Cong. Rec. 9881 (1964) (Senator Allott) (introducing predecessor of § 703(j) on floor of 

Senate); Id. at 12,723 (Senator Humphrey) (explaining changes made to title VII on floor of Senate).
25. Civil Rights Act of 1964, § 703(j), 42 U.S.C. § 2000e-2(j) (1976). Section 7O3(j) provides in full:

(j) Nothing contained in this subchapter shall be interpreted to require any employer, 
employment agency, labor organization, or joint labor-management committee subject to this 
subchapter to grant preferential treatment to any individual or to any group because of the 
race, color, religion, sex, or national origin of such individual or group on account of an 
imbalance which may exist with respect to the total number or percentage of persons of any 
race, color, religion, sex, or national origin employed by any employer, referred or classified 
for employment by any employment agency or labor organization, admitted to membership 
or classified by any labor organization, or admitted to, or employed in, any apprenticeship or 
other training program, in comparison with the total number or percentage of persons of such 
race, color, religion, sex or national origin in any community, State, section, or other area, or 
in the available work force in any community, State, section, or other area.

26. In introducing the predecessor to section 7O3(j) as an amendment to title VII, Senator Allott stated 
that the purpose of the amendment was to make it clear that the Act would not permit racial quotas:

I do not believe title VII would result in imposition of a quota system. Further, I believe that a 
quota system of hiring would be a terrible mistake, not only from the viewpoint of the 
employer, but from the viewpoint of the employee—from the viewpoint of the minority as 
well as the majority. Basically, I believe that the color of a man’s skin, or the faith to which he 
adheres, should be completely extraneous considerations when an employer hires or a labor 
union admits to membership ....

But the argument has been made, and I know that employers are also concerned with the 
argument. I have, therefore, prepared an amendment which I believe makes it clear that no 
quota system will be imposed if title VII becomes law.

110 Cong. Rec. 9881 (1964). When the current text of section 7O3(j) was put before the Senate, Senator 
Humphrey, one of its drafters, explained the purpose of section 7O3(j):

A new subsection 7O3(j) is added to deal with the problem of racial balance among employees. 
The proponents of this bill have carefully stated on numerous occasions that title VII does not 
require an employer to achieve any sort of racial balance in his work force by giving 
preferential treatment to any individual or group. Since doubts have persisted, subsection (j) is 
added to state this point expressly. The subsection does not represent any change in the 
substance of the title. It does state clearly and accurately what we have maintained all along 
about the bill’s intent and meaning.

Id. at 12,723; see Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1004 (E.D. Mich. 1978) 
(legislative history of Act demonstrates that Congress intended to prohibit deliberate attempts to maintain 
racial balance by considering race); Blumrosen, Quotas, Common Sense and the Law in Labor Relations: 
Three Dimensions of Equal Opportunity, 27 Rutgers L. Rev. 675, 690-92 (1974) (§ 7O3(j) does not 
address question of using numerical standards as remedy for discriminatory hiring practices); cf. United 
States v. Operating Eng’rs Local 701, 14 Fair Empl. Prac. Cas. 1400, 1407 (D. Ore. 1977) (court permitted
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In Franks v. Bowman Transportation Co.21 * * * * * 27 the Supreme Court considered 
this question in the context of an award of seniority rights to victims of 
unlawful hiring discrimination.28 The Court held that section 703(h), which 
permits differential treatment pursuant to bona fide seniority plans “provided 
that such differences are not the result of an intention to discriminate because 
of race, color, religion, sex, or national origin,”29 does not limit a court’s 
section 706(g) authority to order preferential seniority on the basis of race.30 
After considering the legislative history of the seniority provision, the Court 
found it “apparent that the thrust of [section 703(h)] is directed toward 
defining what is and what is not an illegal discriminatory practice [in the 
operation of a seniority system. It was not] intended to modify or restrict 
relief otherwise appropriate once an illegal discriminatory practice ... is 
proved . . . .”31 The lower federal courts have used a similar analysis to find 
that other provisions of section 703 also serve only to define violations of the 
Act and do not restrict the remedial powers of federal courts once a violation 
is found.32 Indeed, any other interpretation would nullify the remedial 
purposes of the Act.33

employer to hire from nonunion sources to grant equal employment opportunity, but refused to order
union to refer minority group member whenever requested to do so by contractor; § 703(j) means court
may, but is not required to order preferential treatment). But see EEOC v. Local 638, Sheet Metal Workers
Int’l Ass’n, 532 F.2d 821, 833 (2d Cir. 1976) (Feinberg, J., concurring) (§ 703(j) prohibits all preferential
treatment based on racial quotas); Rios v. Steamfitters Local 638, 501 F.2d 622, 634 (2d Cir. 1974) (Hayes, 
J., dissenting) (legislative history and sweeping terms of § 7O3(j) make it clear that it limits remedies under
§ 706(g) by prohibiting all preferential treatment); Comment, Remedial Racial Quotas and the Scope of 
Relief Under Title VII: Rios v. Enterprise Association Steamfitters Local 638, 60 Iowa L. Rev. 693, 697- 
703 (1975) (interpreting legislative history as showing that Congress intended § 7O3(j) to ban all 
preferential treatment, whether or not ordered by courts); Comment, Title VII and Preferential Treatment, 
7 Tex. Tech. L. Rev. 671, 685-87 (1976) (same).

27. 424 U.S. 747 (1976).
28. Id. at 750-51.
29. Civil Rights Act of 1964, § 703(h), 42 U.S.C. § 2000e-2(h) (1976).
30. 424 U.S. at 750-51.
31. Id. at 761-62.
32. United States v. Elevator Constructors Local 5, 538 F.2d 1012, 1019 (3d Cir. 1976) (“virtual 

unanimity” in lower federal courts that § 7O3(j) does not limit § 706(g) remedial powers); accord, Weber v. 
Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 224 (5th Cir. 1977) (dictum), cert, granted, 41 U.S.L.W. 
3401 (U.S. Dec. 12, 1978) (No. 78-435); EEOC v. American Tel. & Tel. Co., 556 F.2d 167, 174 (3d Cir. 
1977), cert, denied, 98 S. Ct. 3145 (1978); Patterson v. Newspaper & Mail Deliverers' Union, 514 F.2d 767, 
772 n.3 (2d Cir. 1975), cert, denied, 427 U.S. 911 (1976); United States v. Ironworkers Local 86, 443 F.2d 
544, 553 (9th Cir.), cert, denied, 404 U.S. 984 (1971); United States v. IBEW Local 38, 428 F.2d 144, 149- 
50 (6th Cir.), cert, denied, 400 U.S. 943 (1970).

33. United States v. IBEW Local 38, 428 F.2d 144, 149-50 (6th Cir.), cert, denied, 400 U.S. 943 (1970); 
accord, United States v. Sheet Metal Workers Local 36, 416 F.2d 123, 140 (8th Cir. 1969); Local 53, Infl 
Ass’n of Heat & Frost Insulators v. Vogler, 407 F.2d 1047, 1052 (5th Cir. 1969).

employer-devised preferential treatment plans

Although it is well settled that section 706(g) authorizes court imposition 
of preferential treatment plans, it remains unclear whether employers also 
have remedial authority. The EEOC maintains that employers must comply 
with the Act without awaiting agency or judicial action and should therefore 
take voluntary remedial or affirmative action, including the preferential 
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treatment of minorities, to bring themselves into compliance with the Act.34 
The EEOC therefore suggests that voluntarily-adopted preferential treatment 
does not violate the Act.35 Thus, the EEOC apparently views the imposition 
of preferential treatment plans by courts pursuant to their section 706(g) 
remedial authority as justifying voluntary implementation of preferential 
treatment of minorities.36

34. See notes 91-98 infra and accompanying text.
35. See Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 224, 230 (5th Cir. 1977) (Wisdom, J., 

dissenting) (if affirmative action plan adopted in collective bargaining agreement is reasonable remedy for 
arguable violation of title VII, it should be upheld; majority expressly refrained from considering this 
point), cert, granted, 41 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435); notes 95-98 infra and 
accompanying text.

36. See U.S. Equal Employment Opportunity Comm’n, Affirmative Action and Equal 
Employment—A Guidebook for Employers 12-13 (1974) (consistent court imposition of affirmative 
action plans emphasizes advantage to employer of voluntary, effective affirmative action program).

37. United States v. IBEW Local 38, 428 F.2d 144, 149 (6th Cir.) (district court may order affirmative 
relief against current practices that perpetuate effects of past discrimination), cert, denied, 400 U.S. 943 
(1970).

38. Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1010 (E.D. Mich. 1978) (title VII does not 
grant employers, acting alone, prerogative of fashioning quota-type relief).

39. Compare Civil Rights Act of 1964, § 703(a), 42 U.S.C. § 2000e-2(a) (1976) (forbidding employers to 
discriminate in hiring or setting conditions of employment or to classify employees by race or other 
impermissible criteria) with Franks v. Bowman Transp. Co., 424 U.S. 747, 757-62 (1976) (§ 703(h) 
prohibition on discrimination in seniority provisions does not prevent court from awarding preferential 
seniority to remedy unlawful discrimination).

40. Section 703(j) does not address the question of when an employer may voluntarily take such action. 
See Civil Rights Act of 1964, § 703(j), 42 U.S.C. § 2000e-2(j) (1976), quoted at note 25 supra.

41. See notes 117-18 infra and accompanying text.
42. Detroit Police Officers Ass'n v. Young, 446 F. Supp. 979, 1010 (E.D. Mich. 1978); accord, Weber v. 

Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 221 (5th Cir. 1977), cert, granted, 47 U.S.L.W. 3401 (U.S. 
Dec. 12, 1978) (No. 78-435); NAACP v. Allen, 493 F.2d 614, 621 (5th Cir. 1974). The court of appeals in 

The better view is that even otherwise permissible preferential treatment of 
minorities violates title VII if it is implemented in the absence of a court 
order. This position is supported by the language of the Act, by the nature of 
preferential treatment as a remedy, and by developing case law in the lower 
federal courts.

Although section 706(g) grants district courts remedial authority to order 
preferential treatment,37 neither it nor any other provision of title VII 
affirmatively grants any remedial authority to employers.38 On the contrary, 
the Act expressly prohibits employers, but not courts, from discriminating on 
the basis of race or other impermissible categories.39 Section 7O3(j) declares 
that the Act does not require employers to grant preferential treatment to 
correct statistical imbalances in their work force;40 although the Act does not 
expressly prohibit preferential treatment by employers, the clear language of 
section 703(a) makes such a prohibition unnecessary.

There are compelling policy reasons for finding that title VII forbids 
employers to implement preferential treatment, but allows courts to fashion 
similar relief in appropriate cases. Voluntary cessation of discriminatory 
practices and the establishment of nonpreferential affirmative action can be 
accomplished without harming innocent nonminority employees.41 In con
trast, preferential treatment is an extreme remedy and should be approached 
and implemented with utmost care and caution.42 In enacting title VII 



1979] Preferential Treatment 863

Congress sought to alleviate the continuing effects of past discrimination; at 
the same time it recognized that courts are uniquely suited to afford due 
process to all concerned in determining the necessity for relief and its 
appropriate scope.43 Courts alone are in a position to weigh and balance the 
competing interests involved, to oversee the implementation of preferential 
treatment programs, and to ensure that the programs remain in effect only as 
long as necessary to accomplish the purposes of the Act.44

Weber noted the difficulties associated with the imposition of preferential treatment programs:

“There are good reasons why the use of racial criteria should be strictly scrutinized and given 
legal sanction only where compelling need for remedial action can be shown. . . . Govern
ment recognition and sanction of racial classifications may be inherently divisive, reinforcing 
prejudices, confirming perceived differences between the races, and weakening the govern
ment’s educative role on behalf of equality and neutrality. It may also have unexpected 
results, such as the development of indicia for placing individuals into different racial 
categories. Once racial classifications are imbedded in the law, their purpose may become 
perverted: a benign preference under certain conditions may shade into a malignant 
preference at other times. Moreover, a racial preference for members of one minority might 
result in discrimination against another minority, a higher proportion of whose members had 
previously enjoyed access to a certain opportunity.”

563 F.2d at 221 (quoting General Contractors of Mass., Inc. v. Altshuler, 490 F.2d 9, 17-18 (1st Cir. 1973) 
(footnotes omitted)). These concerns are significant whether a court orders the preferential treatment or 
whether the government sanctions preferential treatment indirectly by permitting employers to take 
voluntary action.

43. Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1010 (E.D. Mich. 1978); see Weber v. 
Kaiser Aluminum & Chem. Corp., 415 F. Supp. 761, 767-68 (E.D. La. 1976) (courts in best position to 
proceed with requisite caution and discretion in imposing affirmative action plans), affd on other grounds, 
563 F.2d 216 (5th Cir. 1977) (reserving question whether employer has same remedial authority as courts; 
no unlawful discrimination by employer shown), cert, granted, 47 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 
78-435); Chmill v. City of Pittsburgh, 375 A.2d 841, 848 (Pa. Commw. Ct. 1977) (employers insufficiently 
objective to impose remedy of affirmative action).

44. Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1010 (E.D. Mich. 1978); Weber v. Kaiser 
Aluminum & Chem. Corp., 415 F. Supp. 761, 767-68 (E.D. La. 1976), aff d on other grounds, 563 F.2d 216 
(5th Cir. 1977), cert, granted, 47 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435).

45. 424 U.S. 747 (1976).
46. Id. at 763-64 (court may award retroactive seniority despite adverse effect on nonminority 

employees if necessary to accomplish purposes of Act).
47. 431 U.S. 324 (1977).
48. Id. at 360.
49. Id. at 371-72; see notes 65-69 infra and accompanying text.

In two recent decisions the Supreme Court discussed the difficult and 
delicate task facing district courts in devising and implementing remedies 
under title VII. In Franks v. Bowman Transportation Co.45 the Court 
reaffirmed its position that the task of fashioning appropriate remedies is 
vested in the sound equitable discretion of the district courts because only in 
this way is it possible to achieve the objectives of title VII in individual cases.46 47

In International Brotherhood of Teamsters v. United States41 the Court 
outlined the task facing a district court in each case of claimed discrimination. 
The court must find that the employer has engaged in unlawful discriminato
ry employment practices.48 Once discrimination has been found, the court 
must identify, on an individual basis, those minority employees who were 
actual victims of discrimination.49 In fashioning a remedy the court should 
seek to make those victims “whole” by recreating the “conditions and 
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relationships that would have been” if there had been no unlawful discrimina
tion.50 The court must also rely on the principles of equity in considering the 
legitimate expectations of employees who were not the victims of discrimina
tion.51 If immediate implementation of a remedial measure threatens to 
impinge on the legitimate expectations of innocent parties, the court must 
draw on its equitable powers and “ ‘look to the practical realities and 
necessities inescapably involved in reconciling competing interests’ in order to 
determine the ‘special blend of what is necessary, what is fair, and what is 
workable.’ ”52

50. 431 U.S. at 372; accord, Franks v. Bowman Transp. Co., 424 U.S. 747, 769, 770 & n.29 (1976); see 
notes 65-67 infra and accompanying text.

51. 431 U.S. at 375.
52. Id. (quoting Lemon v. Kurtzman, 411 U.S. 192, 200-01 (1973)).
53. See Chmtll v. City of Pittsburgh, 375 A.2d 841, 848 (Pa. Commw. Ct. 1977).
54. Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1010 (E.D. Mich. 1978).
55. Remedial authority is conferred by the Civil Rights Act of 1964, § 706(g), 42 U.S.C. § 2OOOe-5(g) 

(1976). Even the courts have recognized the difficulty of determining whether and to what extent 
preferential treatment of minorities is appropriate under given factual circumstances. See Weber v. Kaiser 
Aluminum & Chem. Corp., 563 F.2d 216, 221 (5th Cir. 1977) (describing dangers of granting preferential 
treatment), cert, granted, M U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435). At least four circuits have 
refused to approve preferential treatment orders under circumstances considered insufficiently severe to 
dictate such an extraordinary remedy. See Patterson v. American Tobacco Co., 535 F.2d 257, 275 (4th 
Cir.) (no compelling need shown for preferential hiring and promotion; since enactment of title VII, 
percentage of women and blacks in supervisory roles exceeded percentage in supervisory roles in 
community), cert, denied, 429 U.S. 920 (1976); Chance v. Board of Examiners, 534 F.2d 993, 998-99 (2d 
Cir. 1976) (quota relief should be used only to alter specific practice that is itself discriminatory; last hired, 
first fired policy perpetuates unlawful discrimination in hiring, but is facially neutral, so preferential 
treatment in layoffs unwarranted), cert, denied, 413 U.S. 965 (1977); Watkins v. Steel Workers Local 2369, 
516 F.2d 41, 44-45 (5th Cir. 1975) (rehiring of plaintiff not ordered because layoff policy facially neutral 
and employer practiced nondiscriminatory hiring for 10 years); United States v. Operating Eng’rs Local 
701, 14 Fair Empl. Prac. Cas. 1400, 1407-08 (D. Ore. 1977) (court enjoined union from interfering with 
employer’s nonunion hiring, aimed at providing more jobs for blacks, but refused to order preferential 
referrals by union because of serious questions of reverse discrimination).

56. See Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1010 (E.D. Mich. 1978) (if fashioned 
by employer without court supervision, quota-type relief runs afoul of remedial authority granted courts in 
§ 706(g) because it violates § 703(a)); Reeves v. Eaves, 415 F. Supp. 1141, 1148 (N.D. Ga. 1976) 
(preferential minority hiring is province of court, not defendant; enjoining preferential treatment program 
instituted while suit by minorities pending); Weber v. Kaiser Aluminum & Chem. Corp., 415 F. Supp. 761, 
766 (E.D. La. 1976) (employer may not unilaterally implement affirmative action program even if intended 
as preference in favor of past discriminatees), aff d on other grounds, 563 F.2d 216 (5th Cir. 1977) 

Employers are particularly ill suited to undertake this difficult task. The 
employer is obviously not a neutral arbiter and cannot provide an opportunity 
to ascertain objectively the necessity of preferential treatment.53 Moreover, 
there is no guarantee that an employer will solicit or heed the views of all 
interested parties. Many employers might adopt preferential treatment 
programs in an attempt to keep the EEOC “off their backs,” rather than as a 
remedy for actual past discrimination. Furthermore, an employer that has 
discriminated in its employment practices cannot necessarily be trusted to the 
same extent as a court to fashion appropriate relief.54 Accordingly, Congress 
properly left the task of devising and implementing such extreme remedies 
exclusively to the federal district courts.55

Recent case law in the lower federal courts is in accord with the sentiment 
that courts, not employers, should formulate affirmative relief of this nature.56 
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The few courts that have specifically addressed the question have held that, 
constitutional questions aside, title VII prohibits preferential treatment of 
minorities when it is implemented voluntarily by the employer.57 Therefore, 
an employer that discriminates in favor of less qualified minorities pursuant 
to a voluntary program subjects itself to liability in reverse discrimination 
suits brought by nonminority workers.58 If preferential treatment is necessary 
to overcome the continuing effects of past discrimination, it should be 
imposed by a federal district court pursuant to the court’s remedial authority 
under section 706(g).59

(disagreeing with reasoning of district court, but expressly leaving question unanswered), cert, granted, 47 
U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435); cf Chmill v. City of Pittsburgh, 375 A.2d 841, 848 (Pa. 
Commw. Ct. 1977) (any preferential treatment necessary to overcome effects of past discrimination must 
come by court decree and not by employer whim; enjoining further operation of voluntary program).

57. See note 56 supra (citing cases).
58. One district court has gone further and held that even a court order to grant preferential treatment 

will not insulate the employer from liability to nonminority victims. McAleer v. American Tel. & Tel. Co., 
416 F. Supp. 435, 440 (D.D.C. 1976) (employer compliance with court-approved consent decree remedying 
past discrimination against women and blacks no defense to reverse discrimination suit by white male); 
accord, Franks v. Bowman Transp. Co., 424 U.S. 747, 781 (1976) (Burger, C.J., concurring and dissenting) 
(grant of preferential seniority to minority plaintiffs “does not foreclose claims of employees who might be 
injured by this holding from securing equitable relief on their own behalf’).

59. Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 1009-10 (E.D. Mich. 1978); Weber v. 
Kaiser Aluminum & Chem. Corp., 415 F. Supp. 761, 767 (E.D. La. 1976), affd on other grounds, 563 F.2d 
216 (5th Cir. 1977), cert, granted, 47 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435); cf. Reeves v. Eaves, 
415 F. Supp. 1141, 1141 (N.D. Ga. 1976) (affirmative action province of court, not employer; suit not 
brought under title VII).

Several courts have also upheld the implementation of preferential treatment plans by consent decree. 
See, e.g., EEOC v. American Tel. & Tel. Co., 556 F.2d 167, 175 (3d Cir. 1977) (district court consent 
decree ordering preferential promotions does not violate title VII), cert, denied, 98 S. Ct. 3145 (1978); 
Patterson v. Newspaper & Mail Deliverers’ Union, 514 F.2d 767, 775 (2d Cir.) (district court settlement 
ordering preferential hiring and promotion approved; plan benefited both minorities and nonminorities, 
but greater advantage to minority workers), cert, denied, 427 U.S. 911 (1976); United States v. Wood, Wire 
& Metal Lathers Local 46, 471 F.2d 408, 414 (2d Cir.) (recommendations of administrator appointed 
pursuant to district court settlement approved; union waived right to object by agreeing in settlement to 
abide by administrator’s recommendations), cert, denied, 412 U.S. 939 (1973). But see note 64 infra and 
accompanying text (courts uniformly require finding or admission that employer discriminated before 
imposing preferential treatment).

60. Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 224-26 (5th Cir. 1977) (no past 
discrimination shown; preferential treatment prohibited because not remedial), cert, granted, 47 U.S.L.W. 
3401 (U.S. Dec. 12, 1978) (No. 78-435); United States v. Wood, Wire & Metal Lathers Local 46, 471 F.2d 
408, 413 (2d Cir.) (although quotas merely to attain racial balance forbidden, quotas to correct past 
discrimination are not), cert, denied, 412 U.S. 939 (1973); Department of Gen’l Servs. v. Superior Court, 
147 Cal. Rptr. 422, 429-31 (1978) (dicta) (minority preferences justified only if pursuant to judicial, 
legislative, or administrative finding of unlawful discrimination; post hoc justification inadequate); see 
Regents of the Univ, of Cal. v. Bakke, 98 S. Ct. 2733, 2757-58 (1978) (Powell, J.) (racial classifications to 
aid victimized minorities not justified in absence of judicial, legislative, or administrative finding of 
unlawful discrimination); International Bhd. of Teamsters v. United States, 431 U.S. 324, 347-48, 360-61 
(1977) (question of individual relief does not arise until unlawful discrimination by employer found

FINDINGS OF UNLAWFUL DISCRIMINATION

In addition to a court order, the statutory language and developing case 
law clearly indicate that a finding that the employer discriminated unlawfully 
is a prerequisite to affirmative relief under the Act.60 Preferential treatment is 
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an extreme remedial measure and is inappropriate in the absence of such a 
finding. The rights of wholly innocent employees, who have neither per
petrated nor benefited from discrimination, should not be violated unless 
necessary to compensate particular minority employees for the continuing 
effects of past discrimination.61 Only if unlawful discrimination is known to

retroactive seniority awarded because unlawful discrimination found); Franks v. Bowman Transp. Co., 424 
U.S. 747, 761-62 (1976) (retroactive seniority may be awarded once district court finds past discrimina
tion).

The statute states in relevant part: "If the court finds that the respondent intentionally engaged in or is 
intentionally engaging in an unfair employment practice charged in the complaint, the court may enjoin the 
respondent from engaging in such unfair employment practice, and order such affirmative action as may be 
appropriate . . . .” Civil Rights Act of 1964, § 706(g), 42 U.S.C. § 2000e-5(g) (1976).

Although a judicial finding of discrimination is not required for executive action implementing Exec. 
Order No. 11,246, there must at least be an administrative finding of past discrimination. In Contractors 
Ass'n v. Secretary of Labor, 422 F.2d 159 (3d Cir.), cert, denied, 404 U.S. 854 (1971), the United States 
Court of Appeals for the Third Circuit rejected a claim that title VII also requires a judicial finding of past 
discrimination for preferential treatment plans imposed by the Executive pursuant to Exec. Order No. 
11,246. The court held that although the Executive is bound by the section 703 prohibitions against 
discrimination, section 706(g), which provides that a court must find discrimination before it can order 
affirmative action, applies only to court-ordered action under title VII and does not restrict the power of 
the Executive to order affirmative action. 422 F.2d at 171-72, 175. The court indicated that, under Exec. 
Order No. 11,246, the executive may order affirmative action, including preferential treatment for 
minorities, pursuant to an administrative finding of past discrimination. Id. at 175, 177. Subsequent cases 
have consistently held that preferential treatment is improper, even under the executive order, unless it is 
imposed pursuant to an administrative or judicial finding of past discrimination. Regents of the Univ, of 
Cal. v. Bakke, 98 S. Ct. 2733, 2754-55 & 2754 n.40 (1978) (Powell, J.); see, e.g., Weber v. Kaiser Aluminum 
& Chem. Corp., 563 F.2d 216, 227 (5th Cir. 1977) (preferential treatment improper even under executive 
order because no finding of past discrimination), cert, granted, 47 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 
78-435); Southern Ill. Builders Ass’n v. Ogilvie, 471 F.2d 680, 683-84, 684 n.8, 686 & nn.13-14 (7th Cir. 
1972) (preferential treatment designed to comply with executive order upheld because designed to 
compensate for past discrimination); Carson v. American Brands, Inc., 446 F. Supp. 780, 786-87 (E.D. Va. 
1977) (executive order consistent with title VII, which forbids preferential treatment in absence of proof of 
past discrimination); Barnett v. International Harvester, 12 Fair Empl. Prac. Cas. 786, 789 (W.D. Tenn. 
1976) (voluntary preferential treatment as part of apprenticeship training program upheld because 
designed to eliminate continuing effects of past discrimination); cf. Wright Farms Constr., Inc. v. Kreps, 
444 F. Supp. 1023, 1037-39, 1039 n.25 (1977) (preferential treatment plan imposed by Commerce 
Department violates fifth amendment because not based on finding of past discrimination; distinguishable 
from cases upholding plans under Exec. Order No. 11,246 because administrative findings of discrimina
tion required). But see Germann v. Kipp, 14 Fair Empl. Prac. Cas. 1197, 1204, 1208-09 (W.D. Mo. 1977) 
(preferential treatment upheld under executive order in absence of finding of past discrimination; 
remedying historical patterns of discrimination permissible).

In Contractors the Third Circuit also held that once there is a finding of past discrimination, no further 
finding of discriminatory intent is necessary. 422 F.2d at 175, 177. Subsequent cases have also held that a 
finding of intent is not required to establish a title VII violation. See notes 2-3 supra and accompanying 
text.

61. The Supreme Court has emphasized the importance of giving full consideration to the legitimate 
expectations and interests of nonminority workers innocent of any wrongdoing. International Bhd. of 
Teamsters v. United States, 431 U.S. 324, 372, 375-76 (1977); accord, Regents of the Univ, of Cal. v. Bakke, 
98 S. Ct. 2733, 2758 (1978) (Powell, J.) (innocent nonminorities must be protected from reverse 
discrimination not justified as remedy for past discrimination against minorities); Patterson v. Newspaper 
& Mail Deliverers’ Union, 514 F.2d 767, 772-75 (2d Cir. 1975) (upholding district court approval of 
settlement under which nonminority employees would not advance as rapidly as minority employees, 
because nonminority employees would nonetheless advance more rapidly than they would have under past 
employment practices), cert, denied, 427 U.S. 911 (1976). Even when a court finds past discrimination, 
remedies that impose too much on innocent nonminorities may be found inequitable. See Patterson v. 
American Tobacco Co., 535 F.2d 257, 273 (4th Cir.) (modifying district court order that called for 
demoting nonminority workers; backpay awarded instead), cert, denied, 429 U.S. 920 (1976). 
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have occurred will preferential treatment be justified as granting to minority 
workers an opportunity that would have been available but for the discrimina
tion.62 Indeed, in the absence of a finding of unlawful discrimination, 
preferential treatment loses its character as an equitable remedy and itself 
becomes an unlawful racial preference prohibited by section 703(a).63 More
over, nothing in the Act permits either courts or employers to grant 
preferential treatment to remedy societal, as distinct from employer, discrimi
nation. In accordance with this view, the courts of appeals have uniformly 
upheld the imposition of preferential treatment plans based on a judicial 
finding of unlawful discrimination by the employer; in the absence of such a 
finding, courts have held affirmative relief to be unwarranted and have 
prohibited preferential treatment as constituting unlawful reverse discrimina
tion.64

62. The Supreme Court has approved the award of retroactive seniority rights to victims of 
discriminatory employment practices. Franks v. Bowman Transp. Co., 424 U.S. 747, 779 (1976). Although 
the Court recognized that some of the burdens of past discrimination must be shared by wholly innocent 
nonminorities if title VII is to be effective in correcting the wrongs to which it is addressed, id. at 774-75, 
this reasoning is clearly limited to situations in which there has been a judicial finding of past 
discrimination giving rise to the need for remedial action. See International Bhd. of Teamsters v. United 
States, 431 U.S. 324, 361-62, 371-72 (1977); Franks v. Bowman Transp. Co., 424 U.S. at 775-77; United 
States v. N.L. Indus., Inc., 479 F.2d 354, 361 (8th Cir. 1973) (relief under title VII should give 
discriminatees opportunity to obtain jobs they would have earned had there been no discrimination); Local 
189, United Papermakers & Paperworkers v. United States, 416 F.2d 980, 988-90 (5th Cir. 1969) (same), 
cert, denied, 397 U.S. 919 (1970). In Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216 (5th Cir. 
1977), cert, granted, 41 U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435), the United States Court of 
Appeals for the Fifth Circuit discussed the conflicting rights of minority discriminatees and nonminority 
workers and concluded that no one is advantaged or disadvantaged because of his race if preferential 
treatment is limited to remedying continuing effects of past discrimination: the beneficiaries of preferential 
treatment receive only their due, and nonminority victims surrender only part of the advantages 
"capriciously conferred" on them at an earlier time. Id. at 224-26.

63. Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 224 (5th Cir. 1977), cert, granted, 47 
U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435); Brunetti v. City of Berkeley, 12 Fair Empl. Prac. Cas. 
937, 941 (N.D. Cal. 1975).

64. Compare United States v. Elevator Constr. Local 5,583 F.2d 1012, 1019 (3d Cir. 1976) (preferential 
treatment upheld because past unlawful discrimination found; section 703(j) not limit on court’s remedial 
authority) and Patterson v. American Tobacco Co., 535 F.2d 257, 273 (4th Cir.) (same; relief modified to 
award backpay rather than demotion of nonminority workers), cert, denied, 429 U.S. 920 (1976) and Rios 
v. Steamfitters Local 638, 501 F.2d 622, 629-30 (2d Cir. 1974) (same; remanded for district court to set 
hiring percentage goal precisely to remedy past discrimination) and United States v. Ironworkers Local 86, 
443 F.2d 544, 553-54 (9th Cir.) (same), cert, denied, 404 U.S. 984 (1971) with Chance v. Board of 
Examiners, 534 F.2d 993, 998 (2d Cir. 1976) (rejecting racial quota in seniority system because not 
designed to remedy past discrimination), cert, denied, 431 U.S. 965 (1977) and Kirkland v. New York State 
Dep’t of Correctional Servs., 520 F.2d 420, 427-28 (2d Cir. 1975) (district court enjoined use of 
discriminatory exam and preferential treatment; affirmative action inappropriate because no showing of 
“clear-cut pattern of long-continued and egregious racial discrimination”), cert, denied, 429 U.S. 823 
(1976) and Watkins v. Steelworkers Local 2369, 516 F.2d 41, 44-45 (5th Cir. 1975) (overturning 
preferential treatment plan imposed by district court because employer used nondiscriminatory employ
ment practices for 10 years) and Bridgeport Guardians Inc. V. Bridgeport Civil Serv. Comm’n, 482 F.2d 
1333, 1341 (2d Cir. 1973) (preferential treatment approved for entry-level positions because discrimination 
at that level shown; preferential treatment prohibited at higher levels because no past discrimination in 
promotions), cert, denied, 421 U.S. 991 (1975). Similarly, one district court refused to approve a consent 
decree negotiated by the parties to a title VII suit because no past discrimination had been found, proven, 
stipulated, or agreed to. United States v. City of Alexandria, 16 Fair Empl. Prac. Cas. (BNA) 930, 931 
(E.D. La. 1977). The court referred to the case law requiring a finding of past discrimination before a court 
may impose a preferential treatment plan on an employer and held that this requirement could not be



868 The Georgetown Law Journal [Vol. 67:855

RESTRICTION OF BENEFITS TO JUDICIALLY IDENTIFIED VICTIMS OF 
DISCRIMINATION

The purpose of the remedial relief authorized by section 706(g) is to make 
whole, insofar as possible, the victims of unlawful employment discrimination 
and thereby to restore them to the economic status they would have had but 
for the wrongful activity.* 65 This purpose justifies preferential treatment for 
those persons found to be actual victims of past employment discrimination; it 
does not justify granting a preferred status to minority members merely 
because of their race, color, religion, sex, or national origin.66 Accordingly, 
even if a court finds that an employer has a history of unlawful discrimination 
justifying the implementation of preferential treatment, preferences should be 
extended only to those persons found by the court to be actual victims of the 
discrimination. The Supreme Court has made this clear in two recent 
decisions in which the Court restricted the benefits of court-ordered preferen
tial seniority and job-bidding plans to judicially identified victims of unlawful 
discrimination.67

circumvented by a voluntary agreement between the parties. Id.
65. International Bhd. of Teamsters v. United States, 431 U.S. 324, 364 (1977); Franks v. Bowman 

Transp. Co., 424 U.S. 747, 764, 769 (1976); Albemarle Paper Co. v. Moody, 422 U.S. 405, 417-19 (1975).
The Equal Employment Opportunity Act of 1972 Conference Report highlights the objectives of section 

706(g):

The provisions of [section 706(g)] are intended to give the courts wide discretion in exercising 
their equitable powers to fashion the most complete relief possible .... [T]he Act is 
intended to make the victims of unlawful employment discrimination whole and . . . the 
attainment of this objective . . . requires that persons aggrieved by the consequences and 
effects of the unlawful employment practices be, so far as possible, restored to a position 
where they would have been were it not for the unlawful discrimination.

118 Cong. Rec. 7166, 7168 (1972) (Section by Section Analysis of H R. 1746, accompanying the Equal 
Employment Opportunity Act of 1972—Conference Report).

66. E.g., International Bhd. of Teamsters v. United States, 431 U.S. 324, 357, 371-72 (1977); Franks v. 
Bowman Transp. Co, 424 U.S. 747, 770-72 (1976); Chance v. Board of Examiners, 534 F.2d 993, 997-98 
(2d Cir. 1976) (preferential formula impermissible because all minority members benefited, whether or not 
victims of past discrimination), cert, denied, 431 U.S. 965 (1977); Carson v. American Brands, Inc., 446 F. 
Supp. 780, 789 (E D. Va. 1977) (Fourth Circuit has consistently limited remedial relief under title VII to 
actual victims of past discrimination). Nevertheless, courts of appeals often uphold the authority of district 
courts to order numerical relief without restricting benefits to identified victims. See, e.g., EEOC v. 
American Tel. & Tel. Co., 556 F.2d 167, 174-77 (3d Cir. 1977) (class relief appropriate as long as employer 
may challenge relief in individual instances by showing nondiscriminatory reason for employment action), 
cert, denied, 98 S. Ct. 3145 (1978); Patterson v. Newspaper & Mail Deliverers’ Union, 514 F.2d 767, 773-75 
(2d Cir. 1975) (plan requiring promotions to include 50% minority members upheld because nonminorities 
also benefited), cert, denied. 427 U.S. 911 (1976); Rios v. Steamfitters Local 638, 501 F.2d 622, 628-33 (2d 
Cir. 1974) (district court may order percentage goal in union membership not restricted to victims of past 
discrimination, but only to extent necessary to eradicate past discrimination). These decisions are 
inconsistent with the prevailing case law cited above and the decision in International Bhd. of Teamsters v. 
United States, 431 U.S. 324 (1977).

67. See International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977); Franks v. Bowman 
Transp. Co., 424 U.S. 747 (1976).

Although only identifiable victims are entitled to the benefits of preferen
tial treatment, once plaintiffs, as a class, make out a prima facie case of 
discrimination against the class members by demonstrating the existence of 
discriminatory employment practices, a rebuttable presumption in favor of 
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individual relief arises and the burden shifts to the employer to prove that the 
individual class members were not in fact victims of discrimination.68 
Nevertheless, it is still the responsibility of the court, not the employer, to 
determine which minority members were victims of past discrimination and 
are thus entitled to preferential treatment.69

THE IMPLICATIONS OF BAKKE

Last Term in Regents of the University of California v. Bakke10 the Supreme 
Court addressed the question whether a graduate school admissions program 
may accord preferential treatment to minority applicants in the absence of a 
judicial finding of past discrimination.71 With no majority opinion the Court 
held that title VI of the Civil Rights Act of 196472 forbids explicit racial 
classifications and thus prohibits an admissions program that reserves 
positions for members of designated minorities.73 Nonetheless, again with no 
consensus on the rationale, the Court held that neither title VI nor the

68. International Bhd. of Teamsters v. United States, 431 U.S. 324, 359 & n.45, 361-62 (1977); Franks v. 
Bowman Transp. Co., 424 U.S. 747, 772 (1976); EEOC v. American Tel. & Tel. Co., 556 F.2d 167, 176 (3d 
Cir. 1977), cert, denied, 98 S. Ct. 3145 (1978). A plaintiff can overcome an employer’s evidence of 
nondiscrimination by showing that the purported justification was in fact a pretext for unlawful 
discrimination. International Bhd. of Teamsters v. United States, 431 U.S. at 362 n.50.

That members of the victimized class had either not applied for employment with the defendant or not 
filed charges does not preclude relief. Id. at 364, 367-68; Franks v. Bowman Transp. Co., 424 U.S. at 771. 
A nonapplicant makes out a prima facie case for individual relief by showing that he was a potential victim 
of unlawful discrimination because he would have applied for the job but for his knowledge of the 
employer’s discriminatory policies. International Bhd. of Teamsters v. United States, 431 U.S. at 367-68. 
When this burden is met, the nonapplicant is entitled to the same presumption in favor of individual relief 
afforded victimized applicants. Id. at 368.

69. International Bhd. of Teamsters v. United States, 431 U.S. 324, 371-72 (1977); see notes 43-55 supra 
and accompanying text.

Title VII itself provides that court-ordered preferential treatment may not confer benefits on persons 
who have not been subjected to discrimination. The last sentence of section 706(g) provides:

No order of the court shall require . . . the hiring, reinstatement, or promotion of an 
individual as an employee, or the payment to him of any back pay, if such individual . . . was 
refused employment or advancement or was suspended or discharged for any reason other 
than discrimination on account of race, color, religion, sex, or national origin ....

Thus, section 706(g) preserves the employer’s defense that the previous failure to hire, failure to promote, 
or discharge of the minority applicant was for reasons other than unlawful discrimination. EEOC v. 
American Tel. & Tel. Co., 556 F.2d 167, 176 (3d Cir. 1977), cert, denied, 98 S. Ct. 3145 (1978).

70. 98 S. Ct. 2733 (1978).
71. Bakke involved a claim by Allan Bakke, an unsuccessful white male applicant for admission to the 

medical school at the University of California at Davis. Bakke claimed that the Davis special minority 
admissions program unlawfully operated to exclude him from the school on the basis of race. Under the 
program, 16 out of the 100 places in the entering class were reserved for minority applicants. Bakke had 
significantly better objective credentials than the average for the 16 minority group members admitted 
under the special program. Id. at 2741-42, 2742 n.7 (Powell, J.).

72. § 601, 42 U.S.C. § 2000d (1976).
73. 98 S. Ct. at 2764 (Powell, J.); id. at 2815 (Stevens, J., with Burger, C.J., and Stewart & Rehnquist. 

JJ., concurring).
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fourteenth amendment prohibits the use of race as one factor to be considered 
in admissions decisions.74

74. Id. at 2747, 2763-64 (Powell, J.); id. at 2767 (Brennan, J., with White, Marshall & Blackmun, JJ., 
concurring).

75. 98 S. Ct. at 2811-12 (Stevens, J., with Burger, C.J., and Stewart & Rehnquist, JJ., concurring in part 
and dissenting in part). Title VI provides in part: “No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving Federal financial assistance.” Civil Rights Act of 
1964, § 601, 42 U.S.C. § 2000d (1976).

76. 98 S. Ct. at 2811 (Stevens, J., with Burger, C.J., and Stewart & Rehnquist, JJ., concurring in part 
and dissenting in part).

77. Id. at 2747, 2764 (Powell, J.).
78. Compare the language of title VI (“No person . . . shall, on the ground of race ... be excluded 

from. . ., be denied the benefits of, or be subjected to discrimination under any program . . . .”) with the 
language of sections 703(a) and 7O3(j) of title VII in note 19 supra.

79. 98 S. Ct. at 2747, 2764 (Powell, J.).
80. Washington v. Davis, 426 U.S. 229, 238-29, 246-48 (1976) (disproportionate effect, even in absence 

of discriminatory intent, sufficient to violate title VII, but insufficient to violate fourteenth amendment; 
title VII calls for more probing judicial review of administrative acts).

81. See notes 82-83 infra and accompanying text. Justice Stevens held that this was not an issue in the 
case and therefore did not address it. 98 S. Ct. at 2810 (Stevens, J., with Burger, C.J., and Stewart & 
Rehnquist, JJ., concurring in part and dissenting in part).

The Bakke Court did not address the issue whether title VII prohibits 
voluntary preferential treatment by employers. Nevertheless, because the 
decision marks the first time the Supreme Court has considered a claim of 
reverse discrimination, it is important to analyze Bakke to determine its 
implications for voluntary preferential treatment under title VII. This task is 
complicated by the absence of a single opinion supported by a majority of the 
Court; it is therefore necessary to explore the rationales offered by those 
Justices whose votes constituted the majority holdings.

Five justices held that title VI prohibits racial classifications. Justice 
Stevens, in an opinion joined by the Chief Justice and Justices Stewart and 
Rehnquist, held that the plain language of title VI clearly proscribes the 
exclusion of anyone from participating in a federally funded program because 
of his race.75 Thus, Justice Stevens did not reach the constitutional argu
ments.76 Justice Powell concurred in the judgment that title VI prohibits 
racial classifications.77 Under this analysis title VII must also be construed as 
prohibiting such classifications: title VII is, if anything, more direct than title 
VI in prohibiting decisions based on race or other forbidden criteria.78 Unlike 
Justice Stevens, Justice Powell found that title VI proscribes only those 
classifications that would violate the equal protection clause, and thus he 
required the application of constitutional standards.79 The Supreme Court has 
held that title VII prohibits even more types of conduct than the equal 
protection clause;80 therefore, under Justice Powell’s analysis, it must also 
prohibit more types of conduct than title VI. Under this view, if title VI 
proscribes racial classifications, title VII must do so as well.

Although Bakke held that admissions decisions could not be classified by 
race, five justices concurred in holding that race may nevertheless be 
considered as one factor in admissions decisions.81 Justice Brennan, in an 
opinion joined by Justices White, Marshall, and Blackmun, held that title VI 
and the equal protection clause are coextensive and that both permit racial 
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classifications if a sufficiently important interest is served and no stigma 
attaches to the disadvantaged group.82 Although disputing that racial classifi
cations are permitted, Justice Powell concurred in holding that both title VI 
and the equal protection clause permit consideration of race if there is a 
legitimate and substantial interest that could not otherwise be accomplished.83 

Both opinions rely on the proposition that title VI proscribes only those 
preferences that violate the equal protection clause. Accordingly, all five 
justices applied constitutional standards in determining that race can be 
considered as a factor in admissions decisions. The same constitutional 
standard does not, however, apply to title VII, which goes further than the 
equal protection clause in prohibiting discrimination. In Washington v. 
Davis,84 with only Justices Brennan and Marshall dissenting, the Supreme 
Court held that even though title VII may be violated by neutral employment 
practices that result in a disproportionate racial effect, the equal protection 
clause is not violated unless there is also a discriminatory purpose.85 The 
Court went on to hold that although under title VII “it is an insufficient 
response to demonstrate some rational basis for the challenged practices,” the 
equal protection clause demands a less rigorous standard and allows greater 
deference to the actions of public officials.86 It remains unclear whether this 
difference is sufficient to warrant the conclusion that even though title VI 
permits consideration of race as a factor in college admissions, title VII is 
more exacting and forbids similar consideration in employment decisions.87

82. 98 S. Ct. at 2766, 2785 (1978) (Brennan, J., with White, Marshall & Blackmun, JJ., concurring in 
part and dissenting in part).

83. Id. at 2756-57, 2764.
84. 426 U.S. 229 (1976).
85. Id. at 246-48.
86. Id. at 247.
87. In addition, in holding that title VI and the equal protection clause apply identical standards, Justice 

Brennan found some support in the regulations adopted by the Department of Health, Education and 
Welfare. 98 S. Ct. at 2775-77 (Brennan, J., with White, Marshall & Blackmun, JJ., concurring in part and 
dissenting in part). The regulations require affirmative measures designed to enable racial minorities to 
overcome the effects of past discrimination and authorize voluntary implementation of preferential 
treatment plans by federally funded institutions that have not been guilty of past discrimination. 45 C.F.R. 
§ 8O.3(b)(i) to (ii). Justice Brennan noted that these regulations were promulgated pursuant to specific 
statutory authority and received presidential approval. 98 S. Ct. at 2775 (Brennan, J., with White, Marshall 
& Blackmun, JJ., concurring in part and dissenting in part). Accordingly, it is unclear whether he would 
attach similiar significance to the EEOC guidelines, which were promulgated pursuant to lesser 
interpretative authority. See notes 102-09 infra and accompanying text.

88. 98 S. Ct. at 2760-61 (1978) (Powell, J.).
89. See id. at 2757-58 (Powell, J.) (ameliorating effects of societal discrimination insufficiently 

compelling to justify consideration of race as factor in admissions process).

The considerations that led Justice Powell to support race-conscious 
college admissions nevertheless indicate that he, at least, would be likely to 
rule against race-conscious employment decisions even if the constitutional 
standard is applied. Justice Powell relied on the strong educational and first 
amendment interests in attaining a diversified student body.88 Employers do 
not have a similar constitutional interest in attaining a diversified work force. 
Nor would Justice Powell find that employers have a legitimate interest in 
ameliorating the effects of societal discrimination.89 Rather, he indicated that 
he would prohibit preferential treatment in the absence of a judicial, 
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legislative, or administrative finding of unlawful discrimination by the 
affected employers.90

90. Id. at 2754-55 (Powell, J.). Justice Powell stated:

The employment discrimination cases also do not advance petitioner’s cause. For example, 
in Franks v. Bowman Transportation Co., 424 U.S. 747 (1975), we approved a retroactive 
award of seniority to a class of Negro truck drivers who had been the victims of 
discrimination—not just by society at large, but by the respondents in that case. While this 
relief imposed some burdens on the other employees, it was held necessary “ ‘to make [the 
victims] whole for injuries suffered on account of unlawful employment discrimination.’ ” 
. . . The courts of appeals have fashioned various types of racial preferences as remedies for 
constitutional or statutory violations resulting in identified, race-based injuries to individuals 
held entitled to the preference. . . . Such preferences also have been upheld where a 
legislative or administrative body charged with the responsibility made determinations of past 
discriminations by the industries affected, and fashioned remedies deemed appropriate to 
rectify the discrimination. . . . But we have never approved preferential classifications in the 
absence of proven constitutional or statutory violations.

Id. (citations omitted).
91. 44 Fed. Reg. 4422 (1979); id. at 4425 (to be codified in 29 C.F.R. § 1608.1).
92. Id. at 4426 (to be codified in 29 C.F.R. § 1608.1(c)) (encouraging voluntary action to prevent present 

and future discrimination).
93. Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 223 (5th Cir. 1977) (voluntary 

compliance in eliminating unfair employment practices preferable to court action), cert, granted, 47 
U.S.L.W. 3401 (U.S. Dec. 12, 1978) (No. 78-435); Patterson v. Newspaper & Mail Deliverers’ Union, 514 
F.2d 767, 771 (2d Cir. 1975) (noting congressional policy of encouraging voluntary settlements), cert, 
denied, 427 U.S. 911 (1976); see note 100 infra.

Although far from clear, the rationales offered in Bakke appear to support 
the view that the Supreme Court will hold that title VII prohibits any 
employment practice that classifies employees by race, color, religion, sex, or 
national origin, regardless of its purpose. They further indicate that the 
Supreme Court will be likely to hold that the statute forbids any employment 
practice that considers minority status, in the absence of a judicial, legislative, 
or administrative finding of unlawful discrimination by the affected employer.

The EEOC Affirmative Action Guidelines

Despite the judicial precedent rejecting voluntary preferential treatment 
plans, the EEOC has promulgated guidelines that encourage voluntary 
programs and claim to protect employers in some measure from reverse 
discrimination suits arising from preferential treatment instituted in com
pliance with the guidelines.9' Insofar as the guidelines urge employers to 
comply with title VII by voluntarily establishing nondiscriminatory employ
ment practices without awaiting court or agency action,92 they are consistent 
with the statutory language and congressional intent.93

But the guidelines go on to interpret the Act as permitting an employer to 
implement preferential treatment of minorities without a court order if the 
employer first conducts a self-analysis of its employment and personnel 
systems and discovers that there is a reasonable basis for concluding that its 
employment practices have an adverse effect on protected groups or leave 
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uncorrected the effects of past discrimination.94 The guidelines expressly state 
that the self-analysis need not establish a violation of title VII; nor is an 
admission or formal finding that the employer violated title VII required.95 
Indeed, employers are encouraged to consider the effect on their employment 
practices of circumstances that may result from discrimination by other 
persons or institutions.96 Moreover, the benefits of affirmative action need not 
be restricted to identifiable victims of past discrimination.97 Believing that 
title VII permits employers to take affirmative action, the EEOC will issue a 
determination of no reasonable cause with respect to any reverse discrimina
tion charges brought by nonminorities if the actions under attack were in 
conformity with the guidelines.98

94. 44 Fed. Reg. 4427 (1979) (to be codified in 29 C.F.R. § 1608.4(a), (b)). This section further states 
that an employer has a reasonable basis for taking voluntary affirmative action “without regard to whether 
there exists [sic] arguable defenses to a Title VII action.” Id. This provision seeks to encourage voluntary 
affirmative action by relieving employers from the burden of speculating whether a court would find their 
employment practices to be justified. Id. at 4425. Accordingly, an employer has a reasonable basis for 
taking action pursuant to the guidelines if a self-analysis reveals that the racial or sexual composition of any 
part of its work force does not accurately reflect the available labor pool. Id. at 4426-27 (to be codified in 29 
U.S.C. § 1608.3); see note 3 supra and accompanying text (discussing employer defenses). The EEOC will 
also issue a determination of no reasonable cause if it finds that the actions under attack were taken in 
compliance with Exec. Order No. 11,246, 44 Fed. Reg. 4428 (1979) (to be codified in 29 U.S.C. § 1608.5); 
an EEOC conciliation or § 1608.6); state or local law, id. (to be codified in 29 U.S.C. § 1608.7); a court 
order, id. (to be codified in 29 U.S.C. § 1608.8); or directions of other government agencies; id. at 4429 (to 
be codified in 29 U.S.C. § 1608.9).

95. 44 Fed. Reg. at 4427 (to be codified in 29 C.F.R § 1608.4(b)).
96. Id. (to be codified in 29 C.F.R. § 1608.4(a)).
97. Id. (to be codified in 29 C.F.R. § 1608.4(c)).
98. Id. at 4429 (to be codified in 29 C.F.R. § 1608.10(a)).
99. Id. at 4426 (to be codified in 29 C.F.R. § 1608.1(c)).
100.Id. at 4422; see, e.g., Alexander v. Gardner-Denver Co., 415 U.S. 36, 44, 59 (1974) (Congress 

selected cooperation and voluntary compliance as preferred methods of achieving equal employment 
opportunity); United States v. Allegheny-Ludlum Indus., Inc., 517 F.2d 826, 846-48 (5th Cir. 1975) 
(same), cert, denied, 425 U.S. 944 (1976); Patterson v. Newspaper & Mail Deliverers’ Union. 514 F.2d 767, 
771 (2d Cir. 1975) (same), cert, denied, 427 U.S. 911 (1976).

101. See notes 102-09 infra and accompanying text.

These guidelines are apparently intended to implement the objectives of 
title VII by affording a measure of protection to employers that seek to 
comply with equal employment opportunity laws through good faith volun
tary affirmative action. The guidelines expressly state that voluntary action 
cannot be measured by the standard of whether it would have been required 
had there been litigation.99 Encouraging voluntary compliance is laudable 
because universal voluntary compliance is essential if equal employment 
opportunity is to become a reality,100 and employers are likely to welcome 
insulation from reverse discrimination suits. Nevertheless, when voluntary 
compliance takes the form of preferential treatment, it violates the title VII 
prohibitions against discrimination. Moreover, courts are not bound by the 
EEOC interpretation reflected in the guidelines.101 Employers will therefore 
still be subject to individual reverse discrimination suits, even if the EEOC 
issues a determination of no cause, and will remain subject to suits by 
minorities disputing the adequacy of the voluntary programs.
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Title VII grants the EEOC no authority to issue substantive regulations.102 
Although EEOC guidelines are thus not administrative regulations promul
gated pursuant to formal procedures established by Congress, and according
ly are not binding on the courts,103 they do constitute the administrative 
interpretation of the Act by the enforcing agency and are therefore entitled to 
great deference.104 Nevertheless, that deference is not due if application of a 
guideline would be inconsistent with the plain meaning of the Act and the 
clear congressional intent.105 Rights secured by title VII may not be abrogated 
by interpretive guidelines.106

The statute itself makes it apparent that courts are not bound by EEOC 
guidelines. Section 713(b), which provides a good faith defense for employers 
who comply with EEOC interpretations of the Act, allows this defense even if 
the interpretation or opinion relied on is subsequently “determined by judicial 
authority to be invalid or of no legal effect . . . [or] not to be in conformity 
with the requirements of this subchapter.”107 This statutory provision in-

102. Section 713(a) of title VII, the only provision in the Act granting the EEOC authority to issue 
regulations, limits that power to the issuance of “suitable procedural regulations." Civil Rights Act of 1964, 
§ 713(a), 42 U.S.C. § 2000e-12(a) (1976) (emphasis added).

103. General Elec. Co. v. Gilbert, 429 U.S. 125, 140-43 (1976) (EEOC guidelines entitled to less weight 
than administrative regulations, to which Congress has given force of law); Grimm v. Westinghouse Elec. 
Corp., 300 F. Supp. 984, 989 (N.D. Cal. 1969) (EEOC finding of valid discharge and absence of 
discrimination not binding on court); American Newspaper Publ. Ass’n v. Alexander, 294 F. Supp. 1100, 
1103 (D.D.C. 1968) (EEOC guidelines not binding on court).

104. Griggs v. Duke Power Co., 401 U.S. 424, 433-34 (1971); accord, Albemarle Paper Co. v. Moody, 
422 U.S. 405, 431 (1975); United States v. Georgia Power Co., 474 F.2d 906, 913 (5th Cir. 1973) (EEOC 
guidelines should be followed in absence of showing of some cogent reason for noncompliance).

In General Elec. Co. v. Gilbert, 429 U.S. 125 (1976), the Supreme Court cited the following language as 
best stating the proper role of EEOC guidelines:

We consider that the rulings, interpretations and opinions of the Administrator under this 
Act, while not controlling upon the courts by reason of their authority, do constitute a body 
of experience and informed judgment to which courts and litigants may properly resort for 
guidance. The weight of such a judgment in a particular case will depend upon the 
thoroughness evident in its consideration, the validity of its reasoning, its consistency with 
earlier and later pronouncements, and all those factors which give it power to persuade, if 
lacking power to control. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

429 U.S. at 141-42.
105. Compare General Elec. Co. v. Gilbert, 429 U.S. 125, 140-45 (1976) (guideline concerning 

pregnancy-related disabilities not applied by Court because it conflicts with earlier EEOC pronounce
ments, legislative history of title VII, and plain meaning of Act) and Espinoza v. Farah Mfg. Co., 414 U.S. 
86, 94 (1973) (guideline prohibiting discrimination against aliens not applied by Court because clearly 
inconsistent with congressional intent to protect only citizens; title VII protects only against discrimination 
based on national origin) with Griggs v. Duke Power Co., 401 U.S. 424, 434 (1971) (guideline allowing job- 
related employment tests applied because Act and legislative history support EEOC construction) and 
Diaz v. Pan Am. World Airways, 442 F.2d 385, 389 (5th Cir.) (guideline prohibiting most job classification 
based on sex adopted by court because consistent with clear language of Act and congressional intent), cert, 
denied, 404 U.S. 950 (1971).

106. See Grimm v. Westinghouse Elec. Corp., 300 F. Supp. 984, 990 (N.D. Cal. 1969) (courts must 
ensure compliance with Act and should correct erroneous EEOC guidelines; contrary result would vest 
EEOC with legal authority not contemplated by Act); American Newspaper Publ. Ass’n v. Alexander, 293 
F. Supp. 1100, 1103 (D.D.C. 1968) (EEOC guidelines not binding on court; guidelines merely evidence of 
EEOC interpretation of Act, which court is free to reject).

107. Civil Rights Act of 1964, § 713(b), 42 U.S.C. § 2000e-12(b) (1976). 
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dicates congressional intent to assure that EEOC determinations can be 
judicially overruled.108 Accordingly, although the EEOC itself may refrain 
from bringing a reverse discrimination suit, the courts are not bound by the 
EEOC guidelines in private suits brought by grievants disagreeing with the 
EEOC interpretaion.109 To the extent that the guidelines conflict with 
congressional intent, statutory language, and decisional law by seeking to 
permit preferential treatment without a court order, a judicial finding of 
unlawful discrimination, or a restriction of benefits to judicially identified 
victims of discrimination, they do not constitute authoritative interpretations 
of the Act. Courts should declare them invalid and order declaratory or 
injunctive relief prohibiting further voluntary preferential treatment as 
violative of title VII.

108. Grimm v. Westinghouse Elec. Corp., 300 F. Supp. 984, 989 (N.D. Cal. 1969).
109. Id. at 990. As a practical matter, although the EEOC will issue a determination of no reasonable 

cause if the actions complained of were taken in conformity with the guidelines, section 706(f)( 1) of the Act 
requires the EEOC to follow a determination of no cause with issuance of a right-to-sue notice, which is 
likely to trigger private suits by nonminority employees. The assurances in the guidelines will therefore 
offer little security to employers seeking to comply with the Act.

110. Civil Rights Act of 1964, § 713(b), 42 U.S.C. § 2000e-12(b) (1976). The guidelines and any 
determinations of no reasonable cause issued pursuant to them constitute written interpretations or 
opinions of the EEOC within the meaning of section 713(b). 44 Fed. Reg. 4430 (1979) (to be codified in 29 
C.F.R. § 1601.33).

111. Civil Rights Act of 1964, § 713(b), 42 U.S.C. § 2000e-12(b) (1976). The immunity dissolves 
prospectively on court invalidation of the interpretation or opinion. Air Transp. Ass’n of America v. 
Hernandez, 426 F. Supp. 227, 229 (D D C. 1967).

112. See Rosenfeld v. Southern Pac. Co., 519 F.2d 527, 529-30 (9th Cir. 1975) (per curiam) (injunctive 
and declaratory relief available because immunity extends only to “liability or punishment”; good faith 
reliance does not preclude award of attorney’s fees); Yott v. North Am. Rockwell Corp., 428 F. Supp. 763, 
768 (C.D. Cal. 1977) (plaintiff granted declaratory and injunctive relief despite good faith reliance on 
EEOC opinion). Although employer immunity from liability for damages and back pay is necessary to 
protect “innocent” employers merely seeking compliance with governmental regulations, it is proper to 
award costs and attorney’s fees to successful plaintiffs because it furthers the congressional purpose of 
encouraging private suits to enforce equal employment opportunity law. Rosenfeld v. Southern Pac. Co., 
519 F.2d at 529-30; see Newman v. Piggie Park Enterprises, 390 U.S. 400, 402 (1968) (per curiam).

In addition, neither the guidelines nor section 713(b) will protect an employer from liability resulting 
from reverse discrimination in section 1981 suits. Civil Rights Act of 1866, § 1, 42 U.S.C. § 1981 (1976); 
McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 285-87 (1976) (§ 1981 applicable to racial 
discrimination in private employment against white persons). Section 713(b) insulates parties from liability 
only in actions brought under title VII. See Civil Rights Act of 1964, § 13(b), 42 U.S.C. § 2000e-12(b) 
(1976). A defendant may be subject to both compensatory and punitive damages under section 1981. 
Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 459-60 (1975) (§ 1981 affords a federal remedy 
against racial discrimination in private employment; successful plaintiff entitled to both equitable and legal 
relief, including compensatory and punitive damages).

Until the guidelines are considered by the courts, they will provide 
employers with immunity from some of the consequences of reverse discrimi
nation suits. Section 713(b) of the Act exempts an employer from liability if it 
establishes that it acted “in good faith, in comformity with, and in reliance on 
any written interpretation or opinion of the Commission.”110 This defense is 
available even if the interpretation or opinion is subsequently determined by a 
court to be “invalid or of no legal effect.”111 Nevertheless, this immunity only 
protects employers from an award of damages or back pay and does not 
foreclose the availability of injunctive or declaratory relief, together with costs 
and attorneys’ fees.112
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Employers that establish nondiscriminatory practices or implement prefer
ential treatment plans in good faith will nonetheless remain liable to 
minorities for any unremedied unlawful employment practices.113 The guide
lines themselves state that whether an employer that complies with the 
guidelines has done enough to remedy past discrimination will be a question 
of fact in each case.114 Furthermore, employers implementing unlawful 
preferential treatment in compliance with the guidelines may encourage and 
assist title VII suits brought by minorities claiming to be victims of the 
previous discriminatory employment practices. The introduction of preferen
tial treatment of minorities may stimulate suits to ensure that the remedy is 
adequate. The information and data accumulated in the employer’s self
analysis may provide minorities with evidence helpful to their own title VII 
actions. Finally, any successful reverse discrimination suit might result in 
declaratory or injunctive relief against the continuation of preferential 
treatment and thereby leave any actual previous discrimination unremedied 
and actionable.

113. See United States v. IBEW Local 38, 428 F.2d 144, 151 (6th Cir.) (union’s voluntary steps 
remedying past discrimination no bar to affirmative relief), cert, denied, 400 U.S. 943 (1970); Boles v. 
Union Camp Corp., 57 F.R.D. 46, 50 (S.D. Ga. 1972) (voluntary good faith efforts to remedy past 
discrimination no defense to better relief obtained by employees suing as private plaintiffs).

114. 44 Fed. Reg. 4429 (1979) (to be codified in 29 C.F.R § 1608.11(a)).
115. See note 8 supra.
116. Section 713(b) insulates parties from liability only in actions brought under title VII. See Civil 

Rights Act of 1964. § 713(b), 42 U.S.C. § 2000e-12(b) (1976).

The guidelines fail to address the additional problem of an employer’s 
liability for violating its collective bargaining agreements. Employers may be 
liable in breach of contract suits brought under state law and section 301 of 
the Labor Management Relations Act if they unlawfully implement preferen
tial treatment in excess of the compliance requirements of title VII and in 
violation of a collective bargaining agreement.115 The good faith defense does 
not appear to extend to the consequences of violating a collective bargaining 
agreement.116

Conclusion

The EEOC has joined many commentators in believing that employers face 
a dilemma when they attempt to comply with the equal employment 
opportunity law. It has promulgated guidelines designed to insulate em
ployers from liability, while encouraging voluntary compliance with title VII. 
Although voluntary compliance is essential if equal employment opportunity 
is to become a reality and although employers will welcome protection from 
reverse discrimination charges, insofar as the guidelines authorize voluntary 
preferential treatment, courts should declare them invalid because they 
contravene title VII and settled case law. Employers that implement preferen
tial treatment in accordance with the guidelines and without a court order, a 
judicial finding of past discrimination, or a restriction of benefits to judicially 
identified victims of that discrimination will not only be liable to nonminority 
victims of preferential treatment in reverse discrimination suits, but will also 



1979] Preferential Treatment 877

remain liable under the Act to the minority victims of any unremedied past 
discriminatory employment practices.

Employers are not left without means to bring themselves into compliance 
with title VII and thereby to avoid expensive suits under the Act. The Act 
itself aims at securing voluntary compliance by methods less extreme than 
preferential treatment of minorities.117 An employer that wishes to increase 
minority representation in its work force without violating title VII may 
implement other forms of affirmative action not amounting to unlawful 
preferential treatment. For instance, an employer could broaden the pool of 
qualified applicants by replacing non-job-related employment qualifications 
with minimum eligibility standards demonstrably valid in predicting job 
performance and by developing outreach programs to attract qualified 
minority applicants.118 If available and permissible affirmative action meas
ures are inadequate to achieve equal employment opportunity, then the 
appropriate response is congressional amendment of title VII, not EEOC 
promulgation of regulations.

117. See 42 U.S.C. § 2000e-5 (1976); cf Parham v. Southwestern Bell Tel. Co., 433 F.2d 421, 429 (8th 
Cir. 1970) (denying preferential remedy because employer had voluntarily implemented successful equal 
employment opportunity program that included training and recruitment programs for promotion and 
hiring).

118. Other permissible forms of affirmative action include publicizing an equal employment opportunity 
policy through various promotional techniques, including advertising through minority-based media, 
relocating the site of the recruiting department to a minority neighborhood, sending minority recruiters to 
schools, colleges, and minority communities, circulating recruiting posters depicting minority employees in 
all levels of the employer’s business, and contacting previously rejected minority applicants to have them 
reapply, e.g., Rios v. Steamfitters Local 638, 501 F.2d 622, 637 (2d Cir. 1974); Parham v. Southwestern 
Bell Tel. Co., 433 F.2d 421, 429 (8th Cir. 1970); Detroit Police Officers Ass’n v. Young, 446 F. Supp. 979, 
998 (E.D. Mich. 1978), holding the interests of minorities who might otherwise give up from loss of 
motivation, id. at 997-98, and organizing work and redesigning job classifications to accommodate, and 
implementing training programs to improve, the skill level of the available minority work force. Parham v. 
Southwestern Bell Tel. Co., 433 F.2d at 429. Although employers may implement training programs to 
upgrade minority skill levels, employers may not discriminate against any person, including nonminorities, 
because of that person’s race, color, religion, sex, or national origin in admission to, or employment in, any 
such program. Civil Rights Act of 1964, § 703(d), 42 U.S.C. § 2000e-2(d) (1976), quoted at note 19 supra. 
Additional permissible measures are discussed in the guidelines. See 44 Fed. Reg. 4427 (1979) (to be 
codified in § 1608.3(c), .4(c)(1)).

Andrew J. Schaffran





CASE COMMENT

Scope of the Discretionary Function 
Exception Under the Federal Tort Claims 
Act

Wright v. United States, 568 F.2d 153 (10th Cir. 1977), 
cert, denied, 99 S. Ct. 94 (1978)

On the night of September 5, 1970, Richard and Nancy Fellars were killed 
when their car lost control as it approached the McElmo Creek bridge on 
Highway 262 in San Juan County, Utah.1 A record rainfall during the 
preceding forty-eight hours had caused severe flooding that washed out 
portions of the approach road to the bridge.2 The McElmo Creek bridge and 
its approaches were constructed in 1964 by the Bureau of Indian Affairs 
(BIA) of the United States Department of the Interior at the request of the 
State of Utah Highway Department.3 The state designed the bridge and 
decided upon its location, but the BIA designed the approach roads and the 
permanent diversionary works placed upstream of the bridge.4 In 1965 Utah 
incorporated the completed project into its highway system and assumed sole 
responsibility for its maintenance.5

1. Wright v. United States, 568 F.2d 153, 154 (10th Cir. 1977), cert, denied, 99 S. Ct. 94 (1978).
2. Id.
3. Id.
4. Id.
5. Id.
6. 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 2671-80(1976).
7. 568 F.2d at 154.
8. Id. at 155-56. The district court found that McElmo Creek had two stream channels at the place 

where the bridge was constructed. One channel was followed during periods of low or normal water flow, 
and the second was a wider channel that was evidently the course of the stream during flood periods. 
Wright v. United States, No. C-22-73, slip op. at 2 (D. Utah Feb. 18, 1976), rev'd, 568 F.2d 153 (10th Cir. 
1977), cert, denied, 99 S. Ct. 94 (1978).

9. Id. at 156.
10. Id. at 155-56.

The decedents’ executor brought suit against the United States under the 
Federal Tort Claims Act (FTCA)6 alleging negligence in the design, place
ment, and construction of the bridge and its approaches.7 At trial, evidence 
indicated that the bridge had been placed over the “low-flow” channel rather 
than over the wider flood plain, or “high-flow” channel.8 The state’s chief 
structural engineer admitted that his decision to locate the bridge over the 
narrower channel required that the approach roads designed by the BIA 
traverse the flood plain.9 The state’s hydraulic engineer testified that the 
bridge was designed to withstand floods of a magnitude that would occur 
once every twenty-five years.10 The September 1970 storm that destroyed 
parts of the approach roads generated a flow in McElmo Creek of 13,000 
cubic feet per second; the frequency of a flood of that size was estimated at

879



880 The Georgetown Law Journal [Vol. 67:879

once every forty-two to fifty-five years.11 Evidence further indicated that the 
approaches and a diversionary dike were constructed of finely grained, easily 
erodible materials with no protective ramparts or “rip-rap”—a mixture of 
rocks and gravel combined with cement that is used to prevent erosion.12 

The United States District Court for the District of Utah held the United 
States liable for failure to exercise adequate concern for hazards that would 
arise during floods.13 In his memorandum opinion Judge Anderson found 
that the approach roads and the bridge were negligently designed and 
constructed,14 that the diversionary works were poorly designed and con
structed,15 and that a reasonably prudent engineer would have located the 
bridge over the high-flow channel.16 According to the trial judge, these acts of 
negligence were the proximate cause of the two deaths.17 The court awarded 
plaintiffs damages in the amount of $230,400.18 On appeal the Government 
contended, inter alia, that its liability was barred by the “discretionary 
function” exception to the FTCA contained in 28 U.S.C. § 2680(a).19

11. Id. at 156. An expert witness for the plaintiff testified that the estimated frequency of such a storm 
was once every 15 to 17 years, but the court of appeals apparently accepted the Government’s higher 
estimate as the better view. See id. at 156 & n.l.

12. 568 F.2d at 164-65 & n.8. (Holloway, J., dissenting).
13. Wright v. United States, No. C-22-73, slip op. at 4-6 (D. Utah Feb. 18, 1976), rev'd, 568 F.2d 153 

(10th Cir. 1977), cert, denied, 99 S. Ct. 94 (1978).
14. Id. at 2.
15. Id. at 3.
16. Id. at 3-4.
17. Id. at 6.
18. Id.
19. 568 F.2d at 154-55; see note 47 infra (text of § 2680(a)).
The United States also contended that the district court was clearly erroneous in its findings of 

negligence, that the flood was an act of God that relieved the United States of any liability, that Utah’s 
acceptance and maintenance of the bridge and approaches relieved the United States of liability, and that 
33 U.S.C. § 702(c) immunized the United States from liability for flood damage. 568 F.2d at 154-55; see 33 
U.S.C. § 702(c) (1976) (no United States liability for flood water damage from Mississippi River projects).

20. 568 F.2d at 155-56.
21. Id. at 156. Utah’s decision to place the bridge over the low-flow channel dictated the location of the 

approach roads. Id.
22. Id. But see note 146 infra and accompanying text (omission of rip-rap in construction of approach 

roads violated federal specifications).
23. 568 F.2d at 156-57.
24. Id.

The United States Court of Appeals for the Tenth Circuit reversed on three 
separate grounds. First, the court held that the findings of negligence on the 
part of the Government were clearly erroneous.20 Judge Barrett’s majority 
opinion stressed that the state was solely responsible for the design and 
placement of the bridge and the location of the approach roads and that the 
Utah Highway Department had approved the BIA’s plans for the design of 
the approach roads.21 The majority also noted that the design and construc
tion of the approach roads were in accordance with federal specifications.22

Second, the court of appeals held that state law precluded a finding of 
negligence on the part of the BIA because Utah accepted and maintained the 
bridge and its approaches.23 The BIA was likened to a private contractor 
carrying out plans and specifications provided by an employer.24 Applying the 
rule set forth by the Utah Supreme Court in Leininger v. Stearns-Roger
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Manufacturing Co.,25 the majority reasoned that because the McElmo Creek 
plans were not so obviously dangerous that a reasonable person would not 
have followed them, the Government could not be held liable.26

25. 17 Utah 2d 37, 41, 43, 404 P.2d 33, 36, 37-38 (1965) (holding no liability on part of private 
contractor carrying out reasonable and not obviously dangerous specifications furnished by employer of 
plaintiff). In FTCA actions, the court applies the law of the place where the negligent conduct or omission 
occurred. 568 F.2d at 156.

26. 568 F.2d at 156-57.
27. Id. at 157-59; see 28 U.S.C. § 2680(a) (1976) (discretionary function exception to FTCA); note 41 

infra (text of § 2680(a)).
Even though the court’s conclusion that the findings of negligence were clearly erroneous made it 

theoretically unnecessary to address the two preceding grounds for reversal, the treatment of the 
discretionary function exception may be regarded as a preclusive holding because the Tenth Circuit regards 
immunity under section 2680(a) as a bar to jurisdiction. 568 F.2d at 159 (Holloway, J., dissenting); First 
Nat’l Bank in Albuquerque v. United States, 552 F.2d 370, 374 (10th Cir.) (Holloway, J.), cert, denied, 434 
U.S. 835 (1977); Smith v. United States, 546 F.2d 872, 875-76 (10th Cir. 1976) (Holloway, J.); accord, 
Griffin v. United States, 500 F.2d 1059, 1063 (3d Cir. 1974); United States v. DeCamp, 478 F.2d 1188, 
1191-92 (9th Cir.), cert, denied, 414 U.S. 924 (1973); cf. Morris v. United States, 521 F.2d 872, 874 (9th 
Cir. 1975) (tax exemption in § 2680(c) considered bar to jurisdiction); Gibson v. United States, 457 F.2d 
1391, 1392 & n.l (3d Cir. 1972) (same; assault and battery exception in § 2680(h)). But see Stewart v. 
United States, 199 F.2d 517, 519 (7th Cir. 1952) (FTCA confers general jurisdiction over all claims coming 
within its purview; discretionary function exception available to Government as affirmative defense only 
when pled and proven); Boyce v. United States, 93 F. Supp. 866, 868 (S.D. Iowa 1950) (same).

28. See 23 U.S.C. § 208(a), (c) (1976) (statute authorizing expenditure of federal funds to construct and 
improve Indian reservation roads and bridges in cooperation with states).

29. 568 F.2d at 157-59.
30. 346 U.S. 15 (1953).
31. 568 F.2d at 158-59 (citing 346 U.S. at 35-36).
32. 568 F.2d at 160 (Holloway, J., dissenting).
33. Id. (Holloway, J., dissenting) (emphasis in original).

Finally, the court held that any liability on the part of the BIA was barred 
by the discretionary function exception to the FTCA.27 Noting that the BIA 
was authorized by federal statute to provide funds for certain highway 
projects in cooperation with state governments,28 the court concluded that the 
Agency was engaging in a discretionary activity when it assisted the State of 
Utah in the construction of the bridge and approach roads at McElmo 
Creek.29 30 Instead of considering the application of section 2680(a) to each 
allegation of negligence, Judge Barrett summarily found the Government 
immune from suit, citing Dalehite v. United States™ in support of two 
propositions: First, that “discretion” on the part of the BIA extended beyond 
the initial decision to undertake the project and encompassed the formulation 
of plans, specifications, and schedules of operations; and second, that the 
United States could not be sued under the FTCA for the actions of 
subordinates following orders issued by a superior exercising discretion.31 In 
failing to analyze separately each of the Government’s acts, the court 
excepted all conduct charged as negligence as an exercise of discretion by the 
BIA.

In dissent, Judge Holloway contended that such a broad application of the 
section 2680(a) exception was contrary to the intent of the FTCA and could 
not be supported by established precedent.32 The judge felt that Dalehite was 
misapplied by the majority, and would have required a showing that the acts 
in question were steps “directed by a planning-level policy decision.”33 He 
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argued that the Government had not met its burden of establishing that the 
BIA balanced any policy considerations similar to those recognized in 
Dalehite.™ The dissent emphasized that the design and construction of the 
approaches and diversionary works were not dictated by any planning-level 
policy choice because the feasibility of the plans proposed by the state was not 
weighed against benefits to be derived from alternative courses of action.34 35 
Judge Holloway cited the omission of rip-rap, the use of loose materials in 
construction, and the faulty design of the dike as specific examples of 
operational-level decisions by the onsite BIA engineer that fell outside the 
scope of the exception.36 In summary, Judge Holloway argued that to 
interpret the exception so broadly was to eviscerate the Act.37

34. Id. (Holloway, J., dissenting) (citing 346 U.S. at 40-41) (expert policy judgments involved in 
formulation of plan directing production of fertilizer).

35. Id. at 160-61 & n.2 (Holloway, J., dissenting).
36. Id. (Holloway, J., dissenting).
37. Id. at 161 (Holloway, J., dissenting).
38. See notes 107-20 infra and accompanying text (discussion of quality-of-decision test).
39. See, e.g., Seaboard Coast Line R.R. v. United States, 473 F.2d 714, 716-17 (5th Cir. 1973) (negligent 

design and construction of drainage ditch outside scope of § 2680(a)); United States v. Hunsucker, 314 
F.2d 98, 102-05 (9th Cir. 1962) (same; negligent construction of sewage disposal system); Hardy v. United 
States, 187 F. Supp. 756, 761-62 (E.D.S.C. 1960) (same; negligent design and construction of dam).

40. Commentators have noted with approval a current trend in FTCA cases adopting a "quality-of- 
decision” test, which requires, as a condition to a grant of immunity under section 2680(a), a showing by 
the Government that policy considerations were balanced by the decisionmaker. See Harris & Schnepper, 
Federal Tort Claims Act: Discretionary Function Exception Revisited, 31 U. Miami L. Rev. 161, 169-72 
(1976) ("modern approach" of federal courts is to grant immunity for decisions involving substantial 
balancing of policy factors); id. at 182-84 (same policymaking test required for § 2680(a) protection from 
liability in construction of public works projects); Note, Federal Tort Claims: A Critique of the Planning 
Level-Operational Level Test, 11 U.S.F. L. Rev. 170, 182-84, 193-94 (1976) (approving cases requiring 
consideration of public policy factors in decision as basis for immunity under § 2680(a)); notes 107-20 infra 
and accompanying text (discussion of recent cases applying quality-of-decision test).

41. H.R. Rep. No. 1287, 79th Cong., 1st Sess. 1-3 (1945). The Government could be sued in contract 

This Case Comment will first consider three views of the proper scope of 
the discretionary function exception, and will then examine the Wright 
decision. The Comment will argue that Wright represents an unusually broad 
reading of the discretionary function exception, one that is contrary to better- 
reasoned decisions construing the scope of section 2680(a).38 Strict applica
tion of the Wright holding would limit severely the types of claims that could 
be brought under the FTCA. Although decisions involving operational details 
of government construction projects traditionally have been regarded as 
falling outside the exception,39 Wright departs from this view by extending the 
exception to cover all instances of alleged negligence in the Government’s 
handling of the McElmo Creek project. This result is particularly untenable in 
light of the weight of current authority, which tends toward a liberal 
construction of the FTCA’s waiver of sovereign immunity.40

THE DISCRETIONARY FUNCTION EXCEPTION

Legislative History. Prior to the enactment of the Federal Tort Claims
Act, the doctrine of sovereign immunity barred damage suits against the 
United States arising from common law torts.41 The remedy for an individual 
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tortiously aggrieved by an agent of the government was to apply to the 
appropriate federal agency for administrative settlement or, more commonly, 
to obtain a “private bill” from Congress.42 In 1946 Congress enacted the 
FTCA to provide a simplified recovery procedure for the growing number of 
such claims.43 The Act waived the United States’ immunity from suit for 
claims arising out of negligent conduct of government employees acting 
within the scope of their duties.44 Although the Government is generally 
liable to the same extent as a private individual would be under similar 
circumstances,45 there are a number of exceptions to this broad waiver of 
immunity.46 The most important provision in this regard is section 2680(a),47 
which contains two separate exceptions. The first exception provides that no 
claim may be based upon an official’s non-negligent execution of a statute or 
regulation; the second provides that the Government cannot be held liable for 
the performance or nonperformance of a discretionary function or duty.48

and was subject to suit in admiralty and maritime torts. M; cf. Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 
411-12 (1821) (“universally received” opinion that no suit may be prosecuted against the United States).

42. Tort Claims: Hearings on H.R. 5573 & H.R. 6463 Before the House Comm, on the Judiciary, 77th 
Cong., 2d Sess. 24 (1942). The scope of administrative settlement was quite limited. The head of a 
department or independent agency was authorized to determine claims of up to $1,000 for property loss or 
damage arising from the negligence of a government employee acting within the scope of his employment 
and to certify the award to Congress as a legal claim. Id. at 25.

43. See Dalehite v. United States, 346 U.S. at 24-25 & n.9 (stating need for simpler procedure and citing 
statistics on number of private bills introduced and passed during years preceding enactment of FTCA); 
H.R. Rep. No. 1287, 79th Cong., 1st Sess. 2 (1945) (by 1941 total cost of private bills approved was over $1 
million per Congress).

44. 28 U.S.C. § 1346(b) (1976) provides:

Subject to the provisions of chapter 171 of this title, the district courts, together with the 
United States District Court for the District of the Canal Zone and the District Court of the 
Virgin Islands, shall have exclusive jurisdiction of civil actions on claims against the United 
States, for money damages, accruing on and after January 1, 1945, for injury or loss of 
property, or personal injury or death caused by the negligent or wrongful act or omission of 
any employee of the Government while acting within the scope of his office or employment 
under circumstances where the United States, if a private person, would be liable to the 
claimant in accordance with the law of the place where the act or omission occurred.

45. Id.; 28 U.S.C. § 2674 (1976) (Government liable to same extent as private person under like 
circumstances, but not liable for punitive damages).

46. See 28 U.S.C. § 2680(a)-(n) (1976) (list of exceptions).
47. 28 U.S.C. § 2680(a) (1976) provides:

The provisions of this chapter and section 1346(b) of this title shall not apply to—
(a) Any claim based upon an act or omission of an employee of the Government, exercising 

due care, in the execution of a statute or regulation, whether or not such statute or regulation 
be valid, or based upon the exercise or performance or the failure to exercise or perform a 
discretionary function or duty on the part of a federal agency or an employee of the 
Government, whether or not the discretion involved be abused.

48. Id.

The intended scope of the discretionary function exception is difficult to 
ascertain from the legislative history of the FTCA. No legislative hearings 
relevant to the exception were held in 1946. Hearings held in 1942 on earlier, 
unsuccessful tort claims legislation should be considered, however, because 
the wording of the 1942 exception is identical to that eventually enacted in the 
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FTCA.49 During the 1942 hearings Assistant Attorney General Shea stated 
that the exception was designed to preclude a judicial test of the legality of 
regulations or the propriety of discretionary administrative acts.50 The Senate 
and House Committee Reports on both the 1942 and 1946 versions of the 
FTCA indicate that there is no cause of action for discretionary acts even 
though negligently performed and involving an abuse of discretion.51 Identi
cal language in all of the legislative reports characterized section 2680(a) as a 
“highly important exception” designed to preclude damage suits against the 
Government for authorized activities such as a flood control project, but to 
allow suits for common law torts such as the negligent operation of a motor 
vehicle.52 53 The scope of the exception is otherwise not defined in the legislative 
history.

49. See Tort Claims: Hearings on H.R. 53 73 & H.R. 6463 Before the House Comm, on the Judiciary, 77th 
Cong., 2d Sess. 33 (1942) (discussion of exemptions of the United States from tort liability).

50. Id.
51. See H.R. Rep. No. 2245, 77th Cong., 2d Sess. 10 (1942) (report on 1942 version of Tort Claims Act); 

S. Rep. No. 1196, 77th Cong., 2d Sess. 7 (1942) (same); H.R. Rep. No. 1287, 79th Cong., 1st Sess. 5-6 
(1945) (report accompanying FTCA as enacted in 1946).

52. See note 51 supra.
53. 346 U.S. 15 (1953).
54. Id. at 24, 42 (because alleged negligence occurred at planning rather than operational levels, district 

court had no jurisdiction as a matter of law under the FTCA).
55. Id. at 17. Dalehite was a test case for approximately 300 separate personal and property claims 

totaling some $200,000,000. Id.
56. Id. at 23. The district court found that the Government had been negligent in drafting and adopting 

the fertilizer export plan as a whole, in manufacturing the fertilizer, and in failing to police its loading onto 
the ships. Id. at 23-24.

57. Id. at 39-42, 45-47.
58. 346 U.S. at 38-42 & nn.36-38.
59. Id. at 38-42. Noting that section 1346 imposes liability in accordance with the law of the place where 

the act or omission occurred, the dissent pointed out that each jurisdiction in which the fertilizer was 
manufactured and shipped recognized liability of a manufacturer for defects in a product that could have 
been avoided by the exercise of due care. 346 U.S. at 52-53 (Jackson, J., with Frankfurter & Black, JJ., 
dissenting). To show that a private person would not have been held liable for the disaster, the dissent

Supreme Court Interpretations of the Exception. The Supreme Court 
first considered the discretionary function exception in Dalehite v. United 
States,^ in which the Government was held immune from liability for its role 
in the Texas City disaster of 1947.54 The claim, a wrongful death action, arose 
from the explosion of volatile fertilizer stored in ships while awaiting export 
to post-World War II occupation zones.55 The plaintiffs alleged negligence in 
the production and transportation of the fertilizer.56 Specific acts considered 
to be negligent by the district court included bagging the fertilizer at a 
dangerously high temperature, coating the bags with a flammable paraffin 
compound, and failing to label the bags sufficiently to place handlers on 
notice of the dangers of combustion.57 A divided Court concluded that these 
acts were within the discretionary function exception because they were 
mandated by decisions made on the planning rather than the operational 
level, and because these decisions involved considerations vital to the 
practicability of the export program as a whole.58 The majority analyzed the 
“plan” issued by the Field Director of Ammunition Plants and concluded 
that each directive involved the exercise of discretion.59 The Court considered
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the specification of bagging temperature to be the result of a discretionary 
cost-benefit analysis that balanced increased cost and reduced production 
against the possibility of fire.60 The Court also found the decision to coat the 
bags with paraffin to be the result of weighing the danger of water absorption 
against safety risks.61 The Court maintained further that “serious judgment” 
was involved in the Government’s choice of labels.62

argued, the Government needed to prove that the trial court’s findings of fact were clearly erroneous—a 
burden the United States failed to meet. Id. at 54-57 (Jackson, J., with Frankfurter & Black, JJ., 
dissenting).

60. Id. at 40-41.
61. Id. at 40.
62. Id. at 41-42 (Army had a choice how to label fertilizer under Interstate Commerce Commission 

regulations).
63. Id. at 35. Although it accepted the majority’s view that liability will not be imposed for mistaken 

decisions at the “cabinet level,” the dissent disagreed that the Government was immune for every action 
taken from the manufacture through the shipment of the fertilizer. Id. at 57-58 (Jackson, J., with 
Frankfurter & Black, JJ., dissenting). The dissenters contended that when the Government acts as a private 
individual—as manufacturer, as shipper, as warehouseman—negligent decisions, even "official” ones, do 
not fall within the discretionary function exception Id. at 60.

64. Id. at 35-36.
65. Id.
66. Id. at 36.
67. This carryover of immunity from the planning to the operational level exists only when the 

subordinate follows detailed instructions to the letter. When the superior’s plans and specifications are 
general in nature, the Government is liable if the subordinate is negligent in “filling in” operational details. 
Compare 346 U.S. at 38-40 & nn. 36-39 (detailed specifications for production, packaging, and labeling of 
fertilizer formulated on planning level; no showing that subordinates deviated from plan) with United 
States v. Hunsucker, 314 F.2d 98, 105 (9th Cir. 1962) (plans for sewage disposal system general in nature 
and did not authorize acts charged as negligent; Government held liable for negligent construction).

In Dalehite plaintiffs also sought damages against the Coast Guard for alleged negligence in fighting the 
fire on one of the ships carrying the fertilizer. 346 U.S. at 42-43. The Court rejected this claim on the basis 
of a common law immunity for community firefighting activities, holding that the FTCA does not create 
new causes of action where none existed before. Id. at 43-44; see Feres v. United States, 340 U.S. 135, 136- 
46 (1950) (same; no governmental liability for injuries to members of armed forces on active duty resulting 
from negligence of other members).

68. 350 U.S. 61 (1955).

Rejecting the contention that “discretion” ended with the cabinet-level 
decision to initiate the export program, the Court refused to define the stage 
at which discretion ended for purposes of the exception.63 The majority held 
only that a discretionary function includes more than the initiation of 
activities and extends to administrative determinations of “plans, specifica
tions, or schedules of operation.”64 The Court indicated that when policy 
judgment and decision are present, there is discretion within the meaning of 
section 2680(a).65 In order to fully protect exercises and even abuses of 
discretion, the Court construed the exception to cover acts of subordinates 
when they are directed by superiors exercising discretion.66 Thus, if the 
superior cannot be sued for making the decision, the Government is not liable 
when the subordinate carries out the decision exactly as ordered.67

The next significant Supreme Court decision construing the discretionary 
function exception was Indian Towing Co. v. United States.68 In Indian 
Towing the United States was held liable for damages attributable to the Coast 
Guard’s negligence in permitting a lighthouse to become inoperative after it 
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had exercised its discretion to provide lighthouse service.69 The plaintiff 
charged that the Government failed to check adequately the connections in 
the battery and relay systems that operated the light, and failed to repair the 
light or give warning that it was not working.70 The United States conceded 
that a discretionary function was not involved and that the FTCA does 
provide for liability on the “operational level” of its activity.71 It contended, 
however, that section 2674, which imposes liability “in the same manner and 
to the same extent as a private individual under like circumstances,” was 
inapplicable because the maintenance of a lighthouse is a uniquely govern
mental activity.72

69. Id. at 69.
70. Id. at 62.
71. Id. at 64. The Government characterized the discretionary function exception in section 2680(a) as 

relieving it of liability for officials’ negligent exercise of judgment. Id.
72. Id. at 64; see note 45 supra and accompanying text (Government generally liable to same extent as 

private individual).
73. Id. at 65-69 (nothing in FTCA demonstrates that Congress intended such a distinction).
On the basis of Feres and Dalehite, the dissent argued that no new causes of action were created by the 

FTCA. Id. at 72-74 (Reed, J., with Burton, Clark & Minton, JJ., dissenting); see note 67 supra and 
accompanying text (discussing Feres and Dalehite). The dissent did not dispute the majority’s contention 
that the Government’s actions were outside the discretionary function exception, but pointed out that 
section 1346 imposes liability on the Government for a negligent act or omission only if a private person 
would be liable under similar circumstances. 350 U.S. at 71 -72 (Reed, J., with Burton, Clark & Minton, JJ., 
dissenting). The dissenters reasoned that because the operation of a lighthouse is a purely governmental 
activity and because there is no liability in Louisiana, where the act occurred, for injury resulting from 
negligence by municipal employees in maintaining warning lights, no liability should be imposed. Id. at 75- 
76 (Reed, J., with Burton, Clark & Minton, JJ., dissenting). They argued that liability for negligence 
occurring at the operational level was not meant to include uniquely governmental acts. Id. at 76 (Reed, J., 
with Burton, Clark & Minton, JJ., dissenting).

74. Id. at 64-65.
75. Id. at 64-65; see W. Prosser, Law of Torts 343-48 (4th ed. 1971) (although common law 

generally imposes no duty to render aid to those in distress, once an individual voluntarily gives assistance 
and engenders reliance thereon, he assumes a duty to exercise reasonable care in administering such aid).

76. 350 U.S. at 69.
77. The Court in Indian Towing found Dalehite inapposite, stating simply that ”[t]he differences 

between this case and Dalehite need not be labored.” Id. at 69 & n.4.

With the Court again sharply divided, the majority held that no distinction 
between “governmental” and “proprietary” functions exists under the 
FTCA.73 Even though private individuals do not engage in lighthouse 
operation, the Coast Guard was held to the same standard as a private person 
would have been in similar circumstances. Thus, when either a private 
individual or the government undertakes to warn the public of danger, such 
warning must be accomplished in a non-negligent manner.74

In discussing the applicability of the discretionary function exception to the 
acts in question, the majority applied the tort law principle of the “good 
Samaritan” to the operation of the lighthouse.75 The Court stated that once 
the Coast Guard exercised its discretion to provide a lighthouse and 
engendered reliance on its continued existence, it was under a duty to exercise 
reasonable care to ensure proper operation of the light.76

It is difficult to assess the impact, if any, of the Indian Towing decision on 
the Dalehite opinion.77 There is apparent disharmony between Dalehite's 
extension of “discretion” to cover activities beyond the mere initiation of 
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programs and Indian Towing's imposition of a duty of care after an intial 
discretionary undertaking. The two cases, however, can be reconciled. The 
Court in Indian Towing recognized at the outset of its analysis that the 
activity challenged occurred at the operational level; thus, that opinion may 
do no more than restate the planning-operational distinction of Dalehite.'1* 
Moreover, Dalehite turned on special facts. Although production, packaging, 
and labeling are arguably operational in nature, it was the planning-level 
policy decision by a cabinet official establishing specific guidelines for 
execution of those functions that rendered them immune from suit.79 Finally, 
Indian Towing's discussion of the scope of the exception was technically 
dictum and therefore should not be regarded as modifying Dalehite.*0 All that 
can be said with any degree of certainty is that Indian Towing evidences a 
desire by the Court to construe liberally the FTCA’s waiver of sovereign 
immunity.81

Lower Court Interpretations of the Exception. Lower courts, in deter
mining the scope of section 2680(a), have developed three lines of analy
sis—the “planning-operational,” “good Samaritan,” and “quality-of-deci- 
sion” tests.82 Although courts have seldom framed one test as controlling 
their section 2680(a) analysis,83 most lower court decisions can be explained 
in terms of one of the three tests.

78. See id. at 64 (Government conceded that operation of lighthouse was not discretionary activity but 
argued that § 2674, and by implication § 2680(a), should be read to preclude liability for activities in which 
private individuals are not engaged).

79. See 346 U.S. at 38, 42 (acts challenged were mandated by decisions made at planning rather than 
operational level; Government held immune).

80. See Reynolds, The Discretionary Function Exception to the Federal Tort Claims Act, 57 Geo. L.J. 81, 
101-02 (1968) (result in Indian Towing did not depend upon construction of scope of discretionary function 
exception, but rather turned on rejection of blanket immunity for “uniquely governmental” functions).

81. See id. at 100 (importance of Indian Towing was Supreme Court's liberal application of Act as a 
whole). Later Court decisions have taken a similarly liberal approach. See Rayonier, Inc. v. United States, 
352 U.S. 315, 317-19 (1957) (Government liable for negligence of Forest Service employees in fighting fire 
if in similar circumstances law of state in which act occurred would impose liability on private individuals); 
Hatahley v. United States, 351 U.S. 173, 181 (1956) (acts of wrongful trespass against Navajo Indians by 
government agents resulting in confiscation of horses did not involve discretion; Government liable). 
Rayonier affirmed the Indian Towing principle that there is no distinction under the FTCA between 
governmental and proprietary functions, and the Court stated that to the extent that Dalehite was to the 
contrary, it was rejected by Indian Towing. 352 U.S. at 319; see note 67 supra and accompanying text 
(discussing Dalehite's holding that Coast Guard immune on basis of common law immunity). That the 
FTCA extends to “novel and unprecedented” forms of liability was reaffirmed in a later case. The Court 
held that suits could be maintained under the Act by federal prisoners for personal injuries sustained 
during confinement by reason of negligence on the part of government employees. United States v. Muniz, 
374 U.S. 150, 159 (1963). The Court did note, however, that the discretionary function exception might be 
a defense for the Government, although it did not discuss the applicability of the exception to the 
complaints. Id. at 163.

82. See Reynolds, supra note 80, at 103-08 (discussion of planning-operational and good Samaritan 
tests). Commentators have used different labels for what is referred to in this Comment as the “quality-of- 
decision” test. Compare Harris & Schnepper, supra note 40, at 169-72 (“nature of judgment” test) with 
Note, The Discretionary Function Exception to the Federal Tort Claims Act, 42 Alb. L. Rev. 721, 726-27 
(1978) (discussion of planning-operational and “nature of decision” tests). There is, moreover, some 
overlap between the planning-operational and quality-of-decision tests. See note 109 infra.

83. See, e.g., Smith v. United States, 546 F.2d 872, 875-77 (10th Cir. 1976) (decision not to place 
warning signs around thermal pools in Yellowstone Park not discretionary; no discernible test applied)
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The planning-operational test is derived from Dalehite and distinguishes 
decisions and acts occurring at the planning level of government from those 
occurring at the operational level. Only the former are “discretionary 
functions” immune from tort claims.* 84 The issue of fact created by this test is 
one of determining the level at which the challenged conduct originated.85 
Unfortunately, “planning” and “operational” are not self-defining terms, and 
no guidelines have been suggested that satisfactorily distinguish the two.86 
The rule is often stated that a decision to take a particular action is usually 
discretionary, whereas the implementation of that original decision is opera
tional. The test has produced seemingly inconsistent results in practice, 
however. For example, the government’s dredging of irrigation canals that 
caused a water loss in nearby ponds was held to be exempt as a planning-level 
discretionary function,87 although faulty construction of a sewage disposal 

American Exchange Bank v. United States, 257 F.2d 938, 940-41 (7th Cir. 1958) (reviewing several 
standards for analyzing discretionary function exception).

84. See 346 U.S. at 38-42 (decisions concerning production, packaging, and labeling of fertilizer were 
made at planning rather than operational level; Government held immune).

85. See, e.g., McGarry v. United States, 549 F.2d 587, 591 (9th Cir. 1976) (Atomic Energy 
Commission’s failure to ensure observance of employee safety standards held operational-level conduct; 
Government liable for electrocution of workman), cert, denied, 434 U.S. 922 (1977); Driscoll v. United 
States, 525 F.2d 136, 137-38 (9th Cir. 1975) (Base Civil Engineer’s decision not to install appropriate 
warning signals on Air Force base made at operational level; summary judgment for Government 
reversed); Daniel v. United States, 426 F.2d 281, 282 (5th Cir. 1970) (per curiam) (Secretary of 
Commerce’s approval of highway specifications a planning-level decision; Government not liable for 
injuries caused by unsafe highway divider); United States v. Hunsucker, 314 F.2d 98, 102, 105 (9th Cir. 
1962) (negligent construction of sewage disposal system by Army engineers held to be operational-level 
conduct; Government held liable for resulting damage to adjacent property); Mahler v. United States, 306 
F.2d 713, 722-24 (3d Cir.) (Secretary of Agriculture’s approval of defective highway plans occurred at 
planning level; Government not liable for injury caused by boulder fallen from steep embankment), cert, 
denied, 371 U.S. 923 (1962); United States v. Gregory, 300 F.2d 11, 13 (10th Cir. 1962) (Bureau of 
Reclamation’s dredging of irrigation canals held to be planning-level decision; Government not liable for 
drainage of adjoining ponds); American Exchange Bank v. United States, 257 F.2d 938, 941 (7th Cir. 1958) 
(GSA’s failure to install handrail on post office steps held an operational-level decision; Government held 
liable for injuries caused by fall on steps); Eastern Airlines, Inc. v. Union Trust Co., 221 F.2d 62, 75-78 
(D.C. Cir.) (air traffic controller’s clearance of two planes for landing on same runway held an operational 
decision; Government liable for deaths from plane collision), affd per curiam sub nom. United States v. 
Union Trust Co., 350 U.S. 907 (1955); In re Silver Bridge Disaster Litigation, 381 F. Supp. 931, 969-70 
(S.D.W. Va. 1974) (Corps of Engineers’ approval of plans for bridge construction held immune from suit as 
a planning-level decision; Government not liable for injuries caused by collapse of bridge); Hardy v. United 
States, 187 F. Supp. 756, 761-62 (E.D.S.C. 1960) (failure of Soil Conservation Service to allow reasonable 
clearance between roadway of dam and overhead power lines an operational-level decision; Government 
liable for electrocution caused by contact with power line); Boyce v. United States, 93 F. Supp. 866, 869-70 
(S.D. Iowa 1950) (Chief of Army Engineers’ use of explosives to deepen river channel within discretionary 
function exception; Government not liable for damage to property by blasting).

86. See Note, supra note 40, at 186-87 (planning-operational test results in unpredictable and 
inconsistent lower court decisions). One source of confusion is Dalehite's statement that the discretionary 
function exception includes not only initiation of programs and activities but also determinations by 
administrators in establishing plans, specifications, and schedules of operation. 346 U.S. at 35-36; see 
Driscoll v. United States, 525 F.2d 136, 138 (9th Cir. 1975) (difficult to distinguish between planning and 
operational levels).

87. United States v. Gregory, 300 F.2d 11, 13 (10th Cir. 1962) (damage caused by dredging of canals 
attributable solely to planning-level decision by Bureau of Reclamation to initiate extensive irrigation 
project; claim not based on operational negligence).
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system that overflowed onto adjacent property was held to be operational.88 
Similarly, government approval of highway plans has been deemed to be 
discretionary89 but a decision not to install appropriate warning signals and a 
crosswalk on an Air Force base has been held to be operational in nature.90 
Other examples of activities held to be on an operational level and thus 
outside the scope of section 2680(a) include the failure to install a handrail on 
the steps of a post office,91 clearing two planes for landing on the same 
runway,92 and flying an aircraft at below minimum altitude in a populated 
area.93

A potential danger of the planning-operational test is that courts may be 
tempted to find “discretion” simply because the official whose conduct is 
challenged holds a relatively high position in government.94 Transforming the 
“planning” to a “status” test could thus result in an official escaping liability 
for acts of ordinary negligence that actually occurred on an operational 
level.95

A second approach of courts that implicitly use the planning-operational 
test is based on Indian Towing's language that once the government exercises 
its discretion by undertaking a nonmandatory activity and thereby induces 
reliance, it has a duty to perform its “good Samaritan” task non-negligently.96 
Courts using this test must determine where the initial act of discretion of the 
planning level ends and the duty of care of the operational level begins.97 For

88. United States v. Hunsucker, 314 F.2d 98, 102, 105 (9th Cir. 1962) (damage caused by Government’s 
failure to conduct soils investigation and to line settling pools with concrete, not by discretionary decision 
to construct disposal system).

89. Daniel v. United States, 426 F.2d 281, 282 (5th Cir. 1970) (per curiam) (Secretary of Commerce 
exercised discretionary authority under Federal-Aid Highway Program in approving highway specifica
tions); Mahler v. United States, 306 F.2d 713, 722-24 (3d Cir.) (Secretary of Agriculture acted pursuant to 
discretionary function under Federal Aid Highway Act in approving highway plans), cert, denied, 371 U.S. 
923 (1962).

90. Driscoll v. United States, 525 F.2d 136, 137-38 (9th Cir. 1975) (no showing that Base Civil 
Engineer’s failure to install safety devices a planmng-level decision; summary judgment for Government 
reversed).

91. American Exchange Bank v. United States, 257 F.2d 938, 941 (7th Cir. 1958) (failure to install 
handrails as safety measure on post office steps an operational decision and Government held liable; 
decision where to locate post office, however, would be at planning level and immune).

92. Eastern Air Lines, Inc. v. Union Trust Co., 221 F.2d 62, 75-78 (D.C. Cir.) (air traffic controller’s 
error in clearing two planes for simultaneous landing involved no planmng-level decision), aff d per curiam 
sub nom. United States v. Union Trust Co., 350 U.S. 907 (1955).

93. Wildwood Mink Ranch v. United States, 218 F. Supp. 67, 76-77 (D. Minn. 1963) (orders to pilot 
specifying only destination would be immune under planning test; carelessness in selection of particular 
flight plan, however, held to be operational negligence).

94. See Note, supra note 40, at 181-84 (criticizing "status test” aspect of planning-operational test).
95. Another potential danger is that the Government may be held immune for the acts of an official who 

is negligent in carrying out purely operational functions because his actions were approved by a superior 
who clearly occupied a planning-level position. See Sisley v. United States, 202 F. Supp. 273, 274-75 (D. 
Alas. 1961) (Government not liable for design and construction of highway that prevented normal flow of 
surface water when plans drawn up by engineer on operational level were “approved" by Commissioner of 
Roads, a planning-level official).

96. See 350 U.S. at 64-65, 69 (having decided to operate lighthouse, Government obligated to keep light 
working or warn of malfunction).

97. See, e.g., Seaboard Coast Line R.R. v. United States, 473 F.2d 714, 716 (5th Cir. 1973) (although 
decision to build drainage ditch discretionary, Government obliged to perform operational functions of 
design and construction non-negligently); Ingham v. Eastern Air Lines, Inc., 373 F.2d 227, 238 (2d Cir.) 
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example, in a suit based on the government’s construction of a drainage ditch, 
discretion was found to end with the initial decision to pursue the project; 
faulty design and construction were held to breach a duty of care.* 98 Likewise, 
discretion has been held to end with the admission of a patient into a 
government hospital, with subsequent negligence in treatment held action
able.99 Similarly, when the government exercised discretion in establishing an 
air traffic control system, a later failure to relay vital information to incoming 
pilots has been held to breach a duty of care.100

(discretion exercised in decision to operate air traffic control system, but controller’s failure to warn 
incoming plane of fog negligence at operational level), cert, denied, 389 U.S. 931 (1967); United Air Lines, 
Inc. v. Wiener, 335 F.2d 379, 396-97 (9th Cir.) (Government exercised discretion in decision to establish air 
traffic safety regulations; failure to warn commercial aircraft of Air Force training flights negligence at 
operational level), cert, dismissed, 379 U.S. 951 (1964); White v. United States, 317 F.2d 13, 17-18 (4th Cir. 
1963) (policy of permitting VA patients maximum possible freedom discretionary; allowing patient with 
suicidal tendencies freedom of hospital grounds negligent operational decision); Dahlstrom v. United 
States, 228 F.2d 819, 823-24 (8th Cir. 1956) (Civil Aeronautics Administration’s decision to conduct low- 
level flights over populated areas discretionary; remanded to determine if pilot undertook reasonable care 
to avoid injury to persons working with horses in open field); United States v. Lawter, 219 F.2d 559, 562 
(5th Cir. 1955) (having exercised discretion in deciding to attempt rescue, Coast Guard liable for 
negligently allowing untrained person to conduct operation); Somerset Seafood Co. v. United States, 193 
F.2d 631, 635 (4th Cir. 1951) (decision to mark navigational hazards discretionary; Government liable for 
placing buoy too distant from wreck); Costley v. United States, 181 F.2d 723, 724 (5th Cir. 1950) 
(discretion ended with decision to admit serviceman’s wife into Army hospital; Government breached duty 
of care in mistakenly administering dangerous drug resulting in paralysis).

98. Seaboard Coast Line R.R. v. United States, 473 F.2d 714, 716 (5th Cir. 1973) (ditch negligently 
designed so as to divert water onto railroad right-of-way).

99. See White v. United States, 317 F.2d 13, 17-18 (4th Cir. 1963) (remanded to determine if decision 
allowing allegedly suicidal mental patient to roam grounds unsupervised was negligent); Costley v. United 
States, 181 F.2d 723, 724 (5th Cir. 1950) (physician mistakenly injected harmful drug into patient, causing 
paralysis).

100. Ingham v. Eastern Air Lines, Inc., 373 F.2d 227, 238 (2d Cir.) (controller failed to inform incoming 
aircraft of radical drop in visibility; negligence resulted in crash), cert, denied, 389 U.S. 931 (1967); United 
Air Lines. Inc. v. Wiener, 335 F.2d 379, 396-97 (9th Cir.) (controller failed to advise commercial pilot of 
nearby Air Force training flight; negligence resulted in midair collision), cert, dismissed, 379 U.S. 951 
(1964).

101. See Reynolds, supra note 80, at 108 (difficulty in deciding where discretion ends and duty begins 
makes good Samaritan approach no more helpful than planning-operational test).

102. See note 97 supra (listing cases using good Samaritan approach).
103. Compare Dalehite v. United States, 346 U.S. 15, 35-36 (1953) (Government immune from suit for 

production, packaging, and labeling of fertilizer; exception held to extend beyond cabinet-level decision to 
pursue program to encompass the formulation of plans, specifications, and schedules of operation; 
planning-operational test applied) with Indian Towing Co. v. United States, 350 U.S. 61. 69 (1955) (once 
Government exercised discretion to provide lighthouse it was under duty to ensure proper operation; 
liability imposed for failure to maintain light; good Samaritan test applied).

The approach used is crucial when “planning” takes place after an initial exercise of discretion. 
Compare Sisley v. United States, 202 F. Supp. 273, 274-75 (D. Alas. 1961) (Government immune because 
faulty design of highway was planning-level conduct; planning-operational test) with Seaboard Coast Line 
R.R. v. United States, 473 F.2d 714, 716 (5th Cir. 1973) (Government liable for faulty design of drainage 
ditch; discretion held to end with decision to undertake project; good Samaritan approach used).

Because the “good Samaritan” appproach parallels the planning-opera
tional test, it fails to offer any clearer standards to guide courts facing unique 
fact situations.101 In determining where a duty of care begins, courts have 
already implicitly resorted to the planning-operational distinction.102 The 
difference between the two approaches is the point at which discretion ends 
and liability begins.103 Although the planning-operational test presents the 
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danger of an overinclusive reading of the exception,104 the good Samaritan test 
creates just the opposite danger. Theoretically, the latter test would afford 
immunity only for an initial act of discretion such as a decision to undertake a 
project and would not extend the exception to include the establishment of 
plans and specifications by administrators on an intermediate level of 
government,105 a result in direct contravention of Dalehite.m

A number of relatively recent cases have cited Dalehite in support of a third 
mode of analysis, the quality-of-decision test.107 This test does not draw 
illusory distinctions between levels of government activity, but rather requires 
a showing that the decisionmaker, acting within his authority,108 considered 
policy factors in reaching a decision.109 The Third Circuit’s decision in Griffin

104. See note 94 supra and accompanying text (courts may find discretion when none involved if 
challenged decision made by high-ranking official).

105. See Seaboard Coast Line R.R. v. United States, 473 F.2d 714, 716 (5th Cir. 1973) (exception held 
not to extend to formulation of plans for design of drainage ditch); note 103 supra.

106. See 346 U.S. at 35-36, 39-40 (exception covers administrative determination of plans and 
specifications including decisions by field director about bag labels, bagging temperatures, and coating of 
fertilizer).

107. See, e.g., Toole v. United States, No. 78-1168 slip op. at 5-6 (3d Cir. Dec. 4, 1978) (Administrative 
Contracting Officer’s failure to warn munitions manufacturer of inadequate safety precautions held 
actionable; decision not to warn did not involve balancing of policy factors); First Nat’l Bank in 
Albuquerque v. United States, 552 F.2d 370, 374-77 (10th Cir.) (agency held immune from suit for 
approval of warning labels for chemically treated grain; because agency given broad authority to evaluate 
whether labels adequately protect public, policy considerations involved), cert, denied. 434 U.S. 835 (1977); 
Downs v. United States, 522 F.2d 990, 995-97 (6th Cir. 1975) (FBI agent’s mishandling of airline hijacking 
actionable; agent was choosing alternative courses of action, not formulating policy); J.H. Rutter Rex Mfg. 
Co., Inc. v. United States, 515 F.2d 97, 99 (5th Cir. 1975) (per curiam) (NLRB immune from suit for delay 
in securing compliance with reinstatement order; decision to enforce less complex case first involved policy 
consideration of balancing public interest in permitting new staff member to gain experience to ensure 
proper handling of Rutter against hardship of three-year delay in enforcing NLRB order to reinstate with 
back pay), cert, denied, 424 U.S. 954 (1976); Griffin v. United States, 500 F.2d 1059, 1064 (3d Cir. 1974) 
(release of defective vaccine actionable; scientific evaluation of test results required neither balancing of 
competing public policies nor determination of feasibility or practicability of government program); Pigott 
v. United States, 451 F.2d 574, 575 (5th Cir. 1971) (per curiam) (vacating district court decision to hold 
Government immune from liability for damage caused by test firing of NASA rocket; decisions as to date 
and time of firing and amount of thrust developed by engines during test not sufficient to warrant 
application of discretionary function exemption); Smith v. United States, 375 F.2d 243, 246-48 (5th Cir. 
1967) (Government immune from suit for refusal to prosecute certain offenders; decision was affected by 
consideration of national policy on handling of racial disturbances); Huslander v. United States, 234 F. 
Supp. 1004, 1005-07 (W.D.N.Y. 1964) (Government not liable for damage caused by sonic booms of Air 
Force planes; decisionmakers exercised policy judgment in deviating from regulations governing flights).

108. See Birnbaum v. United States, No. 77-6175, slip op. at 5120-30 (2d Cir. Nov. 9, 1978) (CIA 
exceeded its authority in surreptitiously opening plaintiffs mail; court concluded that no § 2680(a) 
immunity existed for activities outside scope of governmental authority; liability imposed); Griffin v. 
United States, 500 F.2d 1059, 1069 (3d Cir. 1974) (consideration of biological variation of laboratory 
animals not within scope of authority; decision to release polio vaccine outside discretionary function 
exception).

109. The distinction between this test and the planning-operational analysis is often only the degree of 
emphasis on policy factors. The planning-operational cases that discuss policy factors view them as 
indicators of a planning-level decision; decisions following the quality-of-decision test consider the presence 
of policy factors a prerequisite to the application of the exception. Compare In re Silver Bridge Disaster 
Litigation, 381 F. Supp. 931, 968-70 (S.D.W. Va. 1974) (weighing of potentially conflicting considerations 
indicates decision made on planning level; Government not liable under planning-operational test) with 
Griffin v. United States, 500 F.2d 1059, 1064-67 (3d Cir. 1974) (approval of test lot for polio vaccine 
did not involve consideration of policy factors; liability found under quality-of-decision test). 
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v. United States110 demonstrates this approach. In Griffin, the government’s 
negligent release of defective polio vaccine involved only scientific evaluation, 
not policymaking, and thus was held to be outside the scope of the 
exception.111 Similarly, the Sixth Circuit recently held the Government liable 
for an FBI agent’s mishandling of an airline hijacking because the agent was 
merely choosing between alternative courses of action, and not formulating 
policy.112 Conversely, the Government has been held immune from suit for its 
approval of cautionary labels for chemically treated grain when it has shown 
that policy factors were considered in determining the adequacy of the 
warnings.113

110. 500 F.2d 1059 (3d Cir. 1974).
111. Id. at 1066. The plaintiff contracted polio from the vaccine. Id. at 1062. The officials at the Division 

of Biological Standards of NIH were required only to compare the neurovirulence of the tested vaccine 
with that of a reference strain with respect to five criteria contained in HEW regulations. Id. Although the 
tested strain compared unfavorably with the reference strain as to one of these criteria, the officials released 
the vaccine in violation of HEW regulations. Id.

Using the planning-operational test, the dissent maintained that the Government was immune from suit 
because the doctor who approved the release had discretion to decide how much weight to give to each 
criterion and to determine which tests of the reference strain would be used in the comparison. Id. at 1076 
(Van Dusen, J., concurring and dissenting). Judge Van Dusen found these kinds of decisions to be 
indistinguishable from those held immune in Dalehite. Id. at 1076 (Van Dusen, J., concurring and 
dissenting).

112. Downs v. United States, 522 F.2d 990, 997 (6th Cir. 1975) (agent’s decision to force hijackers to 
surrender 15 minutes after plane landed not in accordance with FBI hijacking policy and clearly wrong 
decision when agent had alternative of waiting).

113. First Nat’l Bank in Albuquerque v. United States, 552 F.2d 370, 374-77 (10th Cir.) (applicable 
regulations required officials to determine whether warning labels were necessary and adequate for 
protection of public; analysis of components of labels involved policy judgments), cert, denied, 434 U.S. 835 
(1977).

114. In order for the quality-of-decision test to work effectively, courts must be careful to ensure that a 
given decision does in fact call for the balancing of legitimate and substantial policy factors before applying 
the exception. A mere desire on the part of the government always to keep its costs as low as possible, 
without further analysis of competing factors, should be insufficient to afford immunity. Cf. Dalehite v. 
United States, 346 U.S. 15, 42 (1953) (Government held immune from suit for planning-level decisions that 
involved considerations important to practicability of fertilizer program).

115. 346 U.S. at 36.
116. See id. at 38-42 (formulation of plan for production, packaging, and labeling of fertilizer involved 

consideration of feasibility of program and public interest in increased production).

Of the three tests, the quality-of-decision analysis provides the best means 
of determining whether a given act falls within the exception because it is 
more certain in application than the planning-operational and good Samari
tan tests. Courts applying the quality-of-decision test need make only the 
relatively objective determination that a given decision did or did not require 
the balancing of policy considerations. Thus, this test eliminates the danger 
that a subjective inquiry into the applicability of the exception will become a 
mere status test, or that policy decisions on intermediate administrative levels 
of government will be overlooked.114

The quality-of-decision test is also supported by language in the Dalehite 
opinion to the effect that discretion depends upon “policy judgment and 
decision.”115 Indeed, the Court looked to the policy factors involved in 
formulating the plan challenged in Dalehite before holding the Government 
immune.116 Although Dalehite stated its holding in terms of planning and 
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operational levels of government activity,117 the quality-of-decision analysis is 
the most faithful of the three tests to the rationale of that holding because it 
incorporates the Court’s definition of discretion.118

117. See 346 U.S. at 42 (challenged decisions were made in accordance with specifications and directions 
formulated at planning, rather than operational level).

118. See 346 U.S. at 36 (discretion depends upon “policy judgment and decision”).
119. See J.H. Rutter Rex Mfg. Co., Inc. v. United States, 515 F.2d 97, 99 (5th Cir. 1975) (per curiam) 

(Government’s demonstration that some choice was involved in the decisionmaking process insufficient 
because that showing could be made in almost every case; Government held immune because policy factors 
considered), cert, denied, 424 U.S. 954 (1976); Griffin v. United States, 500 F.2d 1059, 1063-64 (3d Cir. 
1974) (broad definition of discretion including any exercise of judgment would restrict application of 
FTCA to ministerial tasks; Government liable for negligent release of polio vaccine); Smith v. United 
States, 375 F.2d 243, 246 (5th Cir. 1967) (if FTCA is to reach anything more than merely driving a car, 
discretion must be narrowly defined; discretionary function exception includes decision not to prosecute 
persons picketing store owned by juror in civil rights case).

120. See notes 51-52 supra and accompanying text (exception designed to preclude suits for authorized 
government activity while allowing suits based on "common-law torts”).

121. 568 F.2d at 157-59.
122. Id. at 158 (citing 346 U.S. at 35-36) (plan specifications and schedules of operations fall within 

exception).
123. Id. at 155-56. Even the existence of negligence does not answer the question of the exception's 

applicability—an act, even though performed negligently, may be the type of activity that falls within the 

Finally, the quality-of-decision test is consistent with the purpose of the 
discretionary function exception. Recent cases have correctly noted that 
practically every act of an individual or a government official involves some 
“discretion.”119 Even driving an automobile, for example, requires a minimal 
exercise of discretion and judgment. Yet the legislative history of the 
exception flatly states that negligence in the operation of motor vehicles is not 
protected by sovereign immunity while other acts, such as the initiation of 
public works projects, are protected.120 Thus, “discretion” within the meaning 
of section 2680(a) is not the same as the common definition of the term and 
connotes something more than the mere exercise of judgment. The presence 
of policymaking explains the distinction drawn under the exception between 
the initiation of projects and the driving of an automobile. It would seem 
sensible, even necessary, to require a showing of policymaking to prevent the 
exception from swallowing the rule.

ANALYSIS OF THE TENTH CIRCUIT’S DECISION IN WRIGHT

The Tenth Circuit’s application of the discretionary function exception in 
Wright did not follow any of the three methods of analysis outlined above. 
The majority’s treatment of section 2680(a) consisted of two parts: First, the 
court determined that the BIA’s decision to assist in the McElmo Creek 
project was an exercise of discretion within the exception; and second, it 
extended this immunity to cover the Government’s implementation of plans 
and specifications.121 By refusing to analyze the nature of specific acts in order 
to determine whether or not the exception should apply, the court implied 
that instances of questioned government conduct need only be remotely 
related to a “plan” to fall within the discretionary function exception.122 The 
court declined to address specific acts of BIA engineers, perhaps because of its 
earlier reversal of the trial court’s findings of negligence.123 If, however, as the 
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court stated, its application of section 2680(a) was to be a separate holding,124 
then the claims of negligence should have been analyzed only after the court 
determined that the discretionary function exception did not apply.125 The 
analytical process used in making the threshold determination of whether the 
exception applied should have been similar to that in Dalehite, in which the 
Court examined whether government officials had weighed competing in
terests before deciding to undertake the acts under attack.126 The absence of 
such analysis in the Wright opinion implies that none was necessary. If this is 
the import of the Tenth Circuit’s holding, then it is, as the dissent noted, an 
unwarranted expansion of Section 2680(a).127

scope of the exception. See 28 U.S.C. § 2680(a) (1976) (discretionary function exception applies even if 
government employee is negligent).

124. Id. at 159.
125. Prior cases in the Tenth Circuit regarded immunity under section 2680(a) as a bar to jurisdiction. 

See note 27 supra.
126. See 346 U.S. at 39-42 (Court's discussion of policy factors involved in formulation of plan for 

production, packaging, and labeling of fertilizer).
127. 568 F.2d at 159 (Holloway, J., dissenting).
128. See Daniel v. United States, 426 F.2d 281, 282-83 (5th Cir. 1970) (per curiam) (Secretary of 

Commerce’s approval of interstate highway plans held a discretionary planning-level decision); Mahler v. 
United States, 306 F.2d 713, 722-24 (3d Cir.) (same), cert, denied, 371 U.S. 923 (1962); In re Silver Bridge 
Disaster Litigation, 381 F. Supp. 931, 969-70 (S.D.W. Va. 1974) (Corps of Engineers’ approval of private 
contractor’s plans for bridge construction held a planning-level decision). But see Hardy v. United States, 
187 F. Supp. 756, 761-62 (E.D.S.C. 1960) (Soil Conservation Service’s faulty design of dam and roadway, 
combined with negligent supervision of decedent, held actionable as operational negligence).

129. 381 F. Supp. 931 (S.D.W. Va. 1974).
130. Id. at 969-70.
131. Id. at 938-39.

Wright did not involve a challenge to the BIA’s decision to undertake the 
project—a discretionary function clearly immune from suit. Rather, the 
plaintiff sought relief on the basis of acts of alleged negligence that occurred 
after the government had decided to undertake the project. The court should 
have analyzed separately the following three acts of the BIA: The adoption of 
Utah’s plans for the placement, design, and construction of the bridge; the 
design and construction of the approach roads; and the design and construc
tion of the diversionary works.

Adoption of Utah's Plans for the McElmo Creek Bridge. Had the court
of appeals applied the planning-operational test to the BIA’s adoption of the 
state’s plan to place the McElmo Creek Bridge over the low-flow channel, it 
could have concluded that the decision was within the exception. Courts 
applying this test in similar circumstances have concluded that government 
approval of highway design is a planning-level decision immune from suit 
under section 2680(a).128 For example, in In re Silver Bridge Disaster 
Litigation129 a federal district court held that the Government was not liable 
for the Corps of Engineers’ approval of a private corporation’s blueprints for 
the design and construction of a private toll bridge, because such approval 
was given at the planning rather than the operational level.130 Although the 
contractor, not the Corps, had built the bridge, plaintiffs sued the Corps for 
its approval of blueprints that allegedly lacked sufficient detail for the Corps 
to make a proper determination of safety.131 The court emphasized that the 
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Corps had authority both to specify the details an application should contain 
and to balance safety against navigational interests in deciding whether to 
approve the applications.132 The BIA had similar authority to determine 
whether or not to approve the McElmo Creek plans—the Agency was not 
bound to use the plans proposed by the Utah Highway Department and could 
have drawn up its own blueprints.133 When this option exists, accepting plans 
is as much a planning-level decision as formulating new ones. Thus, the 
planning-operational test would have provided a valid basis for the majority’s 
conclusion with respect to adoption of plans for the bridge.

132. Id. at 969. The court noted that authorization to balance safety against navigational factors in 
approving the plans connoted discretion. Id. at 968-69. In this respect the opinion’s analysis resembles that 
of the quality-of-decision test. See note 109 supra (comparison of role of policymaking in the two tests).

133. See 23 U.S.C. § 208(e) (1976) (statute authorizing BIA’s expenditure of federal funds for highway 
projects permits but does not mandate cooperation with state and local governments).

134. See notes 97-100 supra and accompanying text (discussion of cases applying the good Samaritan 
test).

135. 473 F.2d 714 (5th Cir. 1973).
136. Id. at 717. The ditch was designed and constructed in such a way as to divert water onto a nearby 

railroad right-of-way, undermining it and causing a derailment. Id. at 715.
137. Id. at 716.
138. 568 F.2d at 155-56.
139. See 346 U.S. at 39-42 (Court’s discussion of policy factors Government considered in formulating 

plan for production, packaging, and labeling of fertilizer).
140. See note 133 supra and acompanying text (Agency not bound to use Utah’s plans).
141. A federal agency’s voluntary adoption of state plans for a publicly financed construction project r 

On the other hand, it is probable that an application of the good Samaritan 
approach would have precluded a finding that the adoption of plans was 
within the exception. Under this approach, once the government made the 
discretionary choice to assist in the project, it was under a duty to use 
reasonable care in deciding where to place the bridge.134 An analagous 
situation is presented by the case of Seaboard Coast Line Railroad v. United 
States,135 in which the Government was held liable for the negligent design 
and construction of a drainage ditch on an Army post.136 The Fifth Circuit 
held that once the Government had decided to build a drainage ditch, it was 
no longer exercising discretion and was required to design and construct the 
ditch in a non-negligent manner.137 Likewise, any negligence on the part of 
the BIA in adopting plans for the McElmo Creek project would have 
breached a duty of care and subjected the Government to liability, because the 
good Samaritan test would have extended the exception’s cloak of immunity 
to cover only the initial decision to assist the state.

Had the court applied the better-reasoned analysis of the quality-of- 
decision test, it could still have found the BIA’s adoption of plans to be within 
the scope of section 2680(a). Testimony at trial indicated that Utah balanced 
policy considerations of justifiable cost against projected traffic demands in 
formulating plans for the bridge.138 This balancing is precisely the type of 
cost-benefit analysis that rendered the conduct challenged in Dalehite im
mune from suit.139 When the BIA involved itself in the project, the Agency 
could have reweighed the policy factors and changed the bridge’s design, but 
instead it chose to accept Utah’s plans.140 This acceptance by the BIA was 
implicitly a policy decision itself and was arguably no less a discretionary 
function than the original formulation of that policy.141
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The majority’s conclusion that the BIA could not be held liable for 
adopting the state’s plans would probably have been correct under the 
quality-of-decision analysis had there been additional evidence at trial on the 
question whether the BIA considered policy factors in its decision. Such a 
result, however, could not have been reached on the basis of the evidence 
before the court because, as the dissent noted, the Government did not carry 
its burden of showing that policymaking was or should have been involved in 
the adoption of the plans.142 Thus, it seems that the proper result would have 
been a remand to the district court for a resolution of this issue.

the kind of decision that should involve policymaking and discretion. Cf. Daniel v. United States, 426 F.2d 
281, 282 (5th Cir. 1970) (per curiam) (Secretary of Commerce obliged to consider traffic demands and 
safety interests in approving funding and state plans for interstate highway system; decision to approve 
plans held immune from suit under planning-operational test).

142. 568 F.2d at 160 (Holloway, J., dissenting). Although Judge Holloway considered application of the 
discretionary function exception a jurisdictional bar, 568 F.2d at 159, the case he cited for the proposition 
that the Government bore the burden of proving the elements of the exception regarded section 2680(a) as 
an affirmative defense. See Boyce v. United States, 93 F. Supp. 866, 868 (S.D. Iowa 1950) (exception 
available to Government as an affirmative defense only when pled and proven). The weight of authority 
regards the exception as jurisdicitonal in nature. See note 27 supra. In either case, whether section 2680(a) 
is raised as an affirmative defense or in the context of a motion to dismiss for lack of subject matter 
jurisdiction, the Government bears a de facto burden of production. The Government’s assertion of the 
exception as a challenge to subject matter jurisdiction raises factual issues as to the nature of the 
governmental function involved. Once these factual issues are raised, the Government must produce 
enough evidence to convince the court that the suit should be dismissed for want of jurisdiction. An 
analogous situation is presented in the context of a rule 12(b)(6) motion to dismiss for failure to state a 
claim. There the court may not dismiss the action unless it appears that no set of facts can be proved that 
would entitle the plaintiff to relief. Conley v. Gibson, 335 U.S. 41, 45-46(1957).

143. Wright v. United States, No. C-22-73, slip op. at 2 (D. Utah Feb. 18, 1976), rev’d, 568 F.2d 153 
(10th Cir. 1977), cert, denied, 99 S. Ct. 94 (1978).

144. These specifications are set out in Bureau of Public Roads, U.S. Dep’t of Commerce, FP-61, 
Standard Specifications for Construction of Roads and Bridges on Federal Highway Projects (1961).

145. See 28 U.S.C. § 2680(a) (1976) (official exercising due care in execution of statute or regulation is 
immune from suit); 346 U.S. at 36 (acts of subordinates in accordance with official directions immune from 
suit).

146. 568 F.2d at 166 (Holloway, J., dissenting); see Bureau of Public Roads, U.S. Dep’t of Commerce, 
FP-61, Standard Specifications for Construction of Roads and Bridges on Federal Highway Projects 333 
(1961) (stating construction details for use of rip-rap).

147. When an official has failed to perform a task in accordance with specifications, some courts have 
found that the Government cannot be protected from liability for exercising a discretionary function. See 
Bryant v. United States, 565 F.2d 650, 653 (10th Cir. 1977) (teachers’ failure to supervise playground 
activities in violation of school rules held actionable negligence); In re Silver Bridge Disaster Litigation, 

Design of Approach Roads. The trial court expressly found that the
approach roads were made of loose, easily erodible materials with a minimal 
amount of rock and no rip-rap to protect the embankments.143 If the BIA 
officials had followed federal specifications144 in the design and construction 
of the approach roads, the Government would have been immune from suit 
under the first part of section 2680(a), which protects conduct undertaken 
pursuant to a statute or regulation.145 As the dissent noted, however, the BIA 
violated these specifications by failing to use rip-rap.146 When federal 
specifications prescribe the actions an official is to take, the official’s failure to 
follow such specifications raises the issue of whether that failure automati
cally precludes sovereign immunity.147 By flatly asserting that the BIA had 
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not violated the federal specifications,148 the majority in Wright entirely 
avoided this issue.

381 F. Supp. 931, 970 (S.D. W. Va. 1974) (dictum) (District Engineer’s deviation from approved bridge 
design outside scope of exception; summary judgment for Government because Corps of Engineers held 
not to have duty to approve only safe bridges).

148. 568 F.2d at 156.
149. See id. at 160 n.2 (Holloway, J., dissenting) (engineer had much leeway in construction of approach 

roads); cf. American Exchange Bank v. United States, 257 F.2d 938, 941 (7th Cir. 1958) (failure to install 
handrail on post office steps held operational decision and actionable negligence; planning-operational test 
applied).

150. See Seaboard Coast Line R.R. v. United States, 473 F.2d 714, 716 (5th Cir. 1973) (faulty design and 
construction of drainage ditch held actionable because Government obliged to perform operational 
function non-negligently; good Samaritan test applied).

151. See Stanley v. United States, 347 F. Supp. 1088, 1095-96 (D. Me. 1972) (failure to install guardrails 
on naval radio tower held actionable because policy factors not weighed; quality-of-decision test applied), 
vacated on other grounds, 476 F.2d 606 (1st Cir. 1973) (Government found not negligent; no discussion of 
FTCA).

152. See note 143 supra and accompanying text (discussion of BIA engineer’s onsite decisions during 
construction of approach roads).

153. 568 F.2d at 160 (Holloway, J., dissenting) The onsite engineer also made the initial decision that 
diversionary works were needed. Id. (Holloway, J., dissenting).

154. See Seaboard Coast Line R.R. v. United States, 473 F.2d 714, 716 (5th Cir. 1973) (faulty design and 
construction of drainage ditch held actionable; good Samaritan test applied).

After addressing the question of compliance or noncompliance with federal 
specifications, the Wright court should have analyzed those aspects of the 
design and construction of the approach roads for which there were no 
governing specifications to determine whether the discretionary function 
exception should have applied. As the dissent noted, many of the decisions of 
the BIA’s onsite engineer were made during construction. These decisions 
should not be considered as part of the overall plan of design, but rather as 
operational decisions actionable under the planning-operational test.149 The 
“good Samaritan” approach would also find the Government liable because 
the BIA breached its duty of care by failing to use proper building materials in 
construction.150 Likewise, the quality-of-decision test would find the Govern
ment’s conduct actionable because the record did not disclose any evidence 
indicating that policy factors played a part in the BIA engineer’s choice of 
construction material.151 Thus, under any test, the decisions as to what 
materials to use were not discretionary functions within the meaning of 
section 2680(a).

Design of Diversionary Works. The BIA’s design and construction of
the diversionary works were clearly outside the scope of the exception. As 
with the approach roads, the choice of construction materials for the dike was 
not a discretionary function within the meaning of section 2680(a) under any 
line of analysis.152 As to faulty design, there should have been no immunity 
from suit under the planning-operational test because, as the dissent noted, 
the design was not directed by any plan but was drafted by the onsite engineer 
during construction.153 Similarly, the good Samaritan approach would have 
found the design and construction actionable because once the government 
decided to build the diversionary works, it was under a duty to exercise due 
care in both design and construction.154
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A quality-of-decision analysis would lead to the same result. Although the 
engineer may have conducted a technical evaluation, the record does not 
indicate that he weighed policy factors in the design and construction of the 
diversionary works.155 Had the court specifically considered the Agency’s 
design and construction of the diversionary works under any of the three 
tests, it seems unlikely that it would have extended the exception to cover 
these acts.

CONCLUSION

The major problem with the Tenth Circuit’s application of the discretion
ary function exception in Wright is the lack of any analysis of the facts of the 
case. The majority’s summary treatment leaves no clue how its broad reading 
of discretion might be justified. Perhaps the court felt it necessary to analyze 
only the BIA’s initial act of discretion because of its conclusion elsewhere in 
the opinion that there was no government negligence in the execution of the 
McElmo Creek project. The question of negligence, however, should be 
addressed only after a court has determined that the exception does not apply. 
The court should have indicated clearly that conduct at the operational level 
involving no policymaking is not discretionary under section 2680(a); it 
would have been free thereafter to reverse the trial court’s finding of 
government negligence. The broad, vague holding in Wright is unfortunate 
because it affords precedent, albeit questionable, for a contention that 
governmental acts similar to those challenged are discretionary functions 
immune from suit. Such a reading would indeed allow the exception to 
swallow the Act.

Wright illustrates the need for clearly articulated standards to guide 
judicial application of the discretionary function exception. In this regard it is 
unfortunate that the Supreme Court has declined to review the Tenth 
Circuit’s decision and thereby allowed this confusing precedent to stand 
unchallenged. Perhaps the Court will soon make the needed pronouncement 
on the scope of section 2680(a) to facilitate the just resolution of claims 
against the Government.

John R. Garrett

155. See 568 F.2d at 160 & n.2 (Holloway, J., dissenting) (no policy decisions present in design and 
construction); Griffin v. United States, 500 F.2d 1059, 1066 (3d Cir. 1974) (release of polio vaccine held not 
discretionary; scientific evaluation prior to release neither planning nor policymaking).
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