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Speech and “Speech”—Obscenity ana 
“Obscenity”: An Exercise in the Interpretation of 
Constitutional Language

Frederick Schauer*

Commentators have criticized the Supreme Court's use of the “two- 
level” theory of speech to place obscenity beyond the pale of the first 
amendment. They charge the Court with shirking the task of 
balancing first amendment values and the states' interests in 
regulating obscene material. Professor Schauer meets this criticism 
by examining the meaning of the word “speech” in the context of the 
purposes of the first amendment and the Constitution as a whole. He 
concludes that “speech” does not include a category of obscenity' that 
performs the function of a surrogate sexual act and is lacking in 
communicative content. The Court's treatment of obscenity, he 
maintains, is properly aimed at the isolation of such a category of 
material and actually operates to safeguard speech at the fringes of 
the amendment's coverage.

A colleague of mine has observed that the essence of constitutional 
criticism consists of being “kind to your colleagues and unkind to the 
Supreme Court.”1 Although critical academic commentary about judicial 
decisions performs a valuable function,2 there are times when such criticism is 
misplaced. The Supreme Court can be right and prevailing academic criticism 
can be wrong about the same substantive issue. One such issue is the Supreme 
Court’s continued adherence to the “two-level” theory of speech in which 
obscenity is deemed not to be speech and thus not encompassed by the first 
amendment.3 The prevailing academic view is that such an approach is

♦Associate Professor of Law, Marshall-Wythe School of Law, College of William and Mary. A.B. 1967; 
MB.A. 1968, Dartmouth; J.D. 1972, Harvard.

Earlier versions of this article have been presented in lectures at Cambridge University, the University 
of Nottingham, University College, Cork, and to the British Committee on Obscenity and Film 
Censorship. This version has benefited greatly from the comments and questions of those who have listened 
to these earlier presentations. I am also indebted to those with whom I have discussed in depth the basic 
themes of this article, especially Tom Collins, Patrick Elias, Mary Jane Morrison, Paul O’Higgins, Bernard 
Williams, and Glanville Williams. Without the incisive questioning of these people I would never have been 
able to refine my ideas to the present state. What errors and omissions remain are solely my own 
responsibility.

I owe a particular debt to William Van Alstyne, who provided detailed and insightful commentary on 
an earlier draft of this manuscript. The final product owes much to his forceful criticism, and I have 
benefited greatly from the necessity of responding to his arguments and critical evaluation. Nothing in the 
foregoing two sentences should be taken to indicate that Professor Van Alstyne agrees with any of the 
arguments in this final version.

1. Remarks of Professor Doug Rendleman (unpublished). Criticism in constitutional law is particularly 
noted for its “savagery.” Ely, The Irrepressible Myth of Erie, 87 Harv. L. Rev. 693, 698 (1974).

2. See Kurland, Preface, 1960 Sup. Ct. Rev. vii.
3. The label “two-level” theory of speech was first used by Kalven, The Metaphysics of the Law of

899



xx.L GEORGETOWN LAW JOURNAL [Vol. 67:899

intellectually dishonest because it manipulates words in order to avoid the 
more difficult problem of balancing first amendment values against the state’s 
asserted interests in regulating obscene material.* 4 But this criticism miscon
strues the philosophical underpinnings of the non-speech5 approach and is 
itself disingenuous in assuming that the definition of the word “speech” is the 
same in constitutional language as in ordinary discourse.6 An examination of 
the purpose and interpretation of constitutional language leads to a clearer 
understanding of the analytical basis for the Court’s approach to the 
particular issue of obscenity. Such analysis reveals that the Court’s method is 
fundamentally sound and that it is the critics and not the Court that have 
failed to see the point.

Obscenity, 1960 Sup. Ct. Rev. 1, 10. The late Professor Kalven has been credited with having “destroyed 
the intellectual foundations of the two-level theory.” Karst, Equality as a Central Principle in the First 
Amendment, 43 U. Chi. L. Rev. 20, 30 (1975). A closer reading of Kalven’s article, however, casts doubt 
on this assessment. By assuming that obscenity is speech, 1960 Sup. Ct. Rev. at 3, Kalven fails to address 
the underlying premise of the two-level theory. Kalven would classify obscenity as “speech” under the first 
amendment and would insist on applying a balancing test to determine whether such speech is protected. 
The central proposition of the two-level theory and this article, however, is that some utterances are not 
speech at all, and that a balancing test need not be applied to exclude them from protection. Furthermore, 
Kalven admitted that a limitation of legal “obscenity” to hardcore pornography might legitimate the two- 
level approach. Id. at 13, 17, 25, 43. The Court has limited “obscenity” in this manner, thus rendering 
much of Kalven’s criticism suspect. Kalven feared that the two-level theory would become a general 
method of first amendment analysis. Id. at 17. Although this has not in fact happened, his fear is a 
reasonable one. The non-speech approach is uniquely suited to the treatment of hardcore pornography. But 
the fact that not all unprotected speech can be treated as non-speech does not render invalid an approach 
that treats some utterances as wholly outside the scope of the first amendment. The latter issue is the focus 
of this article but was not directly addressed by Kalven.

4. See generally 1 N. Dorsen, P. Bender & B. Neuborne, Emerson, Haber & Dorsen’s Political 
and Civil Rights in the United States 51-52, 398 (4th ed. 1976); T. Emerson, Toward a 
General Theory of the First Amendment 50-58 (1963); G. Gunther, Constitutional Law: 
Cases and Materials 1282-83 (9th ed. 1975); L. Tribe, American Constitutional Law 660-62 
(1978); Engdahl, Requiem for Roth: Obscenity Doctrine is Changing, 68 Mich. L. Rev. 185 (1969); Katz, 
Privacy and Pornography: Stanley v. Georgia, 1969 Sup. Ct. Rev. 203, 211; Loewy, Free Speech: The 
“Missing Link” in the Law of Obscenity, 16J. Pub. L. 81 (1967); Monaghan, Obscenity, 1966: The Marriage 
of Obscenity Per Se and Obscenity Per Quod, 16 Yale L.J. 127, 130-31 (1966); The Supreme Court, 1972 
Term, 87 Harv. L. Rev. 1, 160-75 (1973); Note, More Ado About Dirty Books, 75 Yale L.J. 1364, 1401-05 
(1966).

The preeminent philosophical justification for the Court’s approach is Finnis, “Reason and Passion": 
The Constitutional Dialectic of Free Speech and Obscenity, 116 U. Pa. L. Rev. 222 (1967), an article to 
which I am heavily indebted.

5. The term “non-speech” appears in N. Dorsen, P. Bender & B. Neuborne, supra note 4, at 52.
6. See, e.g., H. Pollack & A. Smith, Civil Liberties and Civil Rights in the United States 79 

(1978) (“Despite the Court’s semantic gymnastics, obscenity is speech. Wishing won’t make it so, and no 
matter how many times the Court says that pornography is non-speech, in the real world it is speech 
. . . .”); L. Tribe, supra note 4, at 661; Shiffren, Defamatory Non-Media Speech and First Amendment 
Methodology, 25 U.C.L.A. L. Rev. 915, 944 (1978).

7. Lockhart & McClure, Obscenity Censorship: The Core Constitutional Issue—What is Obscene?, 7 
Utah L. Rev. 289, 292 (1961) (most dependable guide to Court’s treatment of obscenity is what it has 
done, not said).

8. See text accompanying notes 123-84 infra.

In order fully to understand the Court’s approach to obscenity, it is 
necessary to ignore much of what the Court has said about its approach, and 
look instead at what it has done.7 The Court has unwittingly encouraged 
criticism of its treatment by using language that is inconsistent with the 
method actually employed,8 and by demonstrating either an unwillingness to 
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treat thoroughly the implications of the non-speech approach or a failure to 
perceive the full range of those implications.

The resulting inadequacies of the Court’s articulation make it appropriate 
at this point to set aside the prevailing definition of obscenity, stated in Miller 
v. California9 and elaborated in subsequent cases.10 It is of course imperative 
that the definition employed be consistent with the underlying analytical 
structure, but deficiencies in the definition need not necessarily reflect 
deficiencies in the distinctions the definition is intended to embody. In order 
to clarify the problem, it is best to ignore for now the substance of the 
definition and focus instead on what the Court’s definition of obscenity is 
designed to accomplish in the context of the non-speech methodology.

9. 413 U.S. 15 (1973). The Miller test for obscenity is as follows:

(a) whether “the average person, applying contemporary community standards” would find 
that the work, taken as a whole, appeals to the prurient interest, ...(b) whether the work 
depicts or describes, in a patently offensive way, sexual conduct specifically defined by the 
applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, 
artistic, political, or scientific value.

Id. at 24. It is not the purpose of this article to analyze every aspect of this test. For further analysis of this 
question, see F. Schauer, The Law of Obscenity 69-168(1976).

10. In Jenkins v. Georgia, 418 U.S. 153 (1974), the Court noted that while Miller approved instructions 
to juries that they apply standards of a hypothetical statewide community in obscenity cases, such 
instructions need not specify what community was appropriate nor require application of a “national 
standard.” Id. at 157. Furthermore, even though questions of appeal to the prurient interest or of patent 
offensiveness are questions of fact, the Court found that Miller permitted jury discretion to determine what 
was patently offensive subject to the independent review of constitutional claims by appellate courts. Id. at 
160. In Hamling v. United States, 418 U.S. 87 (1974), the Court stated that although distributors of 
allegedly obscene materials may be subjected to varying community standards in the various federal 
judicial districts into which they transmit the materials, the federal statute is not unconstitutional because 
of the failure of application of uniform standards of obscenity. Id. at 106. The Court reaffirmed its decision 
in Mishkin v. New York, 383 U.S. 502, 508-09 (1966), that in measuring the prurient appeal of allegedly 
obscene materials, consideration may be given to the prurient appeal of the material to clearly defined 
deviant sexual groups. 418 U.S. at 128. Moreover, the Court cited with approval Ginzberg v. United States, 
383 U.S. 463, 470 (1966), which held that evidence of pandering could be relevant in the determination of 
the obscenity of the materials at issue, as long as the proper constitutional definition of obscenity is applied. 
418 U.S. at 130. In Marks v. United States, 430 U.S. 188 (1977), the Court found that the due process 
clause of the fifth amendment precludes retroactive application of the Miller standards to illegal conduct 
occurring before Miller but tried subsequent thereto if those standards would impose criminal liability for 
conduct not punishable before Miller. Id. at 191; see id. at 196-97 (reaffirming Hamling v. United States, 
418 U.S. at 102). The Court in Smith v. United States, 431 U.S. 291 (1977), held that the state statutory 
definition of community standards for appeal to the prurient interest and patent offensiveness was relevant 
but not conclusive on the issue of the standards to be applied in a federal prosecution. Id. at 307-08. Later 
the same year, the Court rejected a claim that a state statute was overbroad because it failed to state 
specifically the kinds of sexual conduct proscribed; the statute’s apparent adoption of the Miller 
explanatory examples gave substantive meaning to the statutory provisions. Id. at 775. Finally, in Pinkus v. 
United States, 436 U.S. 293 (1978), the Court held that children may not be included as members of the 
community for purposes of determining the effect of obscenity on the “average person.” Id. at 297.

After excluding any consideration of the Supreme Court’s language or its 
test for obscenity, the remaining analytical skeleton can be formulated in the 
following manner:

There is a category of pictorial or linguistic conduct (legal obsceni
ty) that is not speech. Because it is not speech, it is not among the 
activities within the scope of the first amendment. Thus, the 
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regulation of such conduct is not subject to first amendment 
standards of scrutiny.11

11. This formulation is derived primarily from Roth v. United States, 354 U.S. 476 (1957), Miller v. 
California, 413 U.S. 15 (1973), and Paris Adult Theatre I v. Slaton, 413 U.S. 49 (1973). This basic 
analytical structure is assumed rather than discussed in the Court’s other obscenity opinions.

12. Whether the press clause grants protection beyond that granted by the speech clause has been the 
subject of a rapidly burgeoning literature. See generally Hill, Defamation and Privacy Under the First 
Amendment, 76 Colum. L. Rev. 1205 (1976); Lange, The Speech and Press Clauses, 23 U.C.L.A. L. Rev. 
77 (1975); Nimmer, Introduction—Is Freedom of the Press a Redundancy: What Does it Add to Freedom of 
Speech?, 26 Hastings L.J. 639 (1975); Nimmer, Speech and Press: A Brief Reply, 23 U.C.L.A. L. Rev. 120 
(1975); Robertson, Defamation and the First Amendment: In Praise of Gertz v. Robert Welch, Inc., 54 
Texas L. Rev. 199 (1976); Shiffrin, supra note 6; Stewart, "Or of the Press," 26 Hastings L.J. 631 (1975); 
Van Alstyne, The Hazards to the Press of Claiming a "Preferred Position,” 28 Hastings L.J. 761 (1977). 
The type of sexually descriptive material generally at issue in litigation is of such a nature that the question 
of any distinction between speech and the institutional press is likely never to arise. In those cases in which 
material in the press has been charged with being obscene, the material has been found clearly nonobscene 
without any reference to special press protection. See Bucolo v. Florida, 421 U.S. 927 (1975), enforced sub 
nom. Bucolo v. Adkins, 424 U.S. 641 (1976); Kois v. Wisconsin, 408 U.S. 229 (1972).

13. U.S. Const, amend. I.
14. Such a distinction is indeed inherent in the concept of a “right.” See R. Dworkin, Taking Rights 

Seriously 190-91 (1977). This distinction is implicitly embodied in United States v. Carolene Products, 
304 U.S. 144, 152 n.4 (1938). .

15. Scanlon, A Theory of Freedom of Expression, 1 Phil. & Pub. Afe. 204, 204 (1972) (“There will be 

Analysis of the Court’s approach breaks down into a three-step evaluation. 
First, is it possible to construct a theoretical or philosophical foundation for a 
category of non-speech consistent with basic first amendment values? Second, 
does some or all pornographic material fall within that category? Third, does 
the Supreme Court’s definition of obscenity properly describe such a catego
ry?

I. “Speech” as a Term of Art

A. THE NEED TO DEFINE

Assuming that there is no meaningful distinction between “speech” and 
“press” in obscenity law analysis,12 the relevant text of the first amendment 
reads “Congress shall make no law . . . abridging the freedom of speech 
. . . .”13 Some definition of the word “speech ” is unavoidable. The first 
amendment does not say that Congress shall make no law abridging the 
freedom of action, the freedom of contract, the freedom to sell heroin, or the 
freedom to fly a kite. The first amendment is not a total prohibition of 
governmental action, nor can it sensibly be taken to apply the same burden of 
justification to all governmental regulation. Implicit in the first amendment is 
the notion that there is on the one hand a general standard of justification for 
governmental action, and on the other hand a higher standard when speech is 
the object of the regulation.14 Considerations that would be sufficient to 
justify official action not constrained by a specific constitutional prohibition 
may be insufficient to justify restrictions on speech. The first amendment 
protects speech even though it may produce consequences that could be 
regulated constitutionally if those consequences were caused by conduct other 
than speech.15 In order that the first amendment be applied effectively to 



1979] Speech and Obscenity

carve out a category of activity for special protection, consideration must be 
given to the meaning of the word “speech” as used in the first amendment. 
The point here is not that it is necessary to adopt a “definitional,” 
“definitional balancing,” or “categorization” approach to first amendment 
analysis. Rather it is that some definition of the word “speech” is required 
under any approach to first amendment methodology simply to delimit the 
scope of the constitutional protection.

Definitions are particularly important in the context of the “literalist” 
method of first amendment analysis, a method that frequently leads to an 
“absolutist” view of first amendment protection.16 But absolute in force is not 
the same as unlimited in range or scope.17 A principle or a right can be 
absolute when applied without being applicable to every situation. Even the 
staunchest literalist or absolutist would laugh if a defendant in a prosecution 
for murder, rape, speeding, or littering18 raised the first amendment as a 
defense. These activities are not covered by the first amendment because they 
are not speech. They are outside the range of activities to which the first 
amendment applies. If a defendant in a murder case raised the first 
amendment as a defense to a prosecution for disintegrating the victim with a 
twelve-gauge shotgun, our response would not be that prosecution is per
mitted because there is a clear and present danger”19 or a “compelling state 
interest,”20 but instead that such standards are applicable if and only if the 
activities concerned are in fact speech. The rigorous standard of review, 
imposing a heavier burden of governmental justification, applies only to 
government regulation of human activity described as “speech” in the 
constitutional sense.

cases where protected acts are held to be immune from restriction despite the fact that they have as 
consequences harms that would normally be sufficient to justify the imposition of legal sanctions.”).

16. See, e.g., Königsberg v. State Bar of California, 366 U.S. 36, 61 (1961) (Black, J., dissenting) (first 
amendment rights cannot be “balanced” because object of adopting amendment was to put freedoms 
protected therein completely beyond congressional control); Barenblatt v. United States, 360 U.S. 109, 143- 
44 (1959) (Black, J., dissenting) (Bill of Rights means what it says and court must enforce that meaning; 
balancing by court improper); Roth v. United States, 354 U.S. 476, 514 (1957) (Douglas, J., dissenting) 
(first amendment prohibition in terms absolute; designed to preclude courts as well as legislatures from 
weighing values of speech against silence). See generally DuVal, Free Communication of Ideas and the 
Quest for Truth: Toward a Teleological Approach to First Amendment Adjudication, 41 Geo. Wash. L. 
Rev. 161, 182-86(1972).

17. See R. Dworkin, supra note 14, at 260-61 (the more limited the range of a principle, the more 
plausibly it may be said to be absolute).

18. Assume the crime consisted of discarding an apple core, not a political leaflet.
19. Schenck v. United States, 249 U.S. 47, 52 (1919).
20. See Shapiro v. Thompson, 394 U.S. 618, 638 (1969). The compelling state interest standard in effect 

established the same strict scrutiny, or heavy burden of justification, that is implicit in the clear and present 
danger test.

21. See generally, T. Emerson, The System of Freedom of Expression 494 (1970); DuVal, supra 
note 16, at 178-82; Frantz, The First Amendment in the Balance, 71 Yale L.J. 1424 (1962); Nimmer, The 
Right to Speak from Times to Time: First Amendment Theory Applied to Libel and Misapplied to Privacy, 56 
Calif. L. Rev. 935 (1968); Kauper, Book Review, 58 Mich L. Rev. 619 (1960).

22. See R. Dworkin, supra note 14, at 260-61; Kalven, The Reasonable Man and the First Amendment: 
Hill, Butts, and Walker, 1967 Sup. Ct. Rev. 267, 278-309.

One method that adds a measure of sophistication to the literalist or 
absolutist approach is referred to as “definitional balancing.”21 This method 
also recognizes that the force and scope of a right are, or should be, distinct,22 
and that the difficulties associated with balancing first amendment interests 



904 The Georgetown Law Journal [Vol. 67:899

against other interests are best avoided by focusing on the scope of a right, 
and mandating absolute protection within that scope.23 Hence the focus here 
is on defining the limits of the first amendment, on describing the conduct 
covered by the first amendment, and on distinguishing such conduct from 
that outside the reach or range of the first amendment. Balancing is required 
in order to determine which activities are reached by the first amendment.24 
Thomas Emerson’s treatment set the boundary between expression and 
action;25 Alexander Meiklejohn and others deemed political26 or (later) public 
speech27 to be the relevant category. Just like the literalists or absolutists, 
those committed to categorization cannot avoid some definition of the word 
“speech.”

Ad hoc or particularized balancing, in the tradition of Justice Frankfurt
er,28 involves weighing the free speech interests involved in a particular case 
against other countervailing interests, such as the public or state interests in 
order and security and the interests in deferring to legislative judgment.29 
Although it is common to think of defining and balancing as opposing 
techniques of first amendment analysis,30 this is an oversimplification. 
Definers balance, albeit at a different level of particularity,31 and balancers 
define. Take again the case of the “routine” murder. If the defendant argues 
that the interests protected by the first amendment ought to be balanced

23. See Emerson, Toward a General Theory of the First Amendment, 72 Yale L.J. 877, 913-15 (1963); 
Frantz, supra note 21, at 1434-36.

24. Emerson, supra note 23, at 915; Frantz, supra note 21, at 1434; Kauper, supra note 21, at 626.
25. T. Emerson, supra note 21, at 292-98; Emerson, supra note 23, at 917-55. The fundamental flaw in 

Professor Emerson’s argument is that the expression/action distinction is almost wholly conclusory. The 
speech he labels expression is not fundamentally distinguishable from the speech he labels action, especially 
since in many troublesome cases it is impossible to separate the expression from the action. See Ely, Flag 
Desecration: A Case Study in the Roles of Categorization and Balancing in First Amendment Analysis, 88 
Harv. L. Rev. 1482, 1494-96 (1975). See generally L. Tribe, supra note 4, at 579.

26. A. Meiklejohn, Free Speech and its Relation to Self-Government (1948). For additional 
commentary on the Meiklejohn theory see Bloustein, The First Amendment and Privacy: The Supreme 
Court Justice and the Philosopher, 28 Rut.-Cam. L. Rev. 41, 72-77 (1974); Brennan, The Supreme Court 
and the Meiklejohn Interpretation of the First Amendment, 79 Harv. L. Rev. 1 (1965); Shiffrin, supra note 
6, at 917-21; Chaffee, Book Review, 62 Harv. L. Rev. 891 (1949). Other commentators have shared 
Meiklejohn’s view that the first amendment protects political speech. See, e.g., BeVier, The First 
Amendment and Political Speech: An Inquiry into the Substance and Limits of Principle, 30 Stan. L. Rev. 
299 (1978) (need to protect political speech fully may justify courts’ extending first amendment protection 
to other categories of speech); Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. L.J. 
1, 26 (1971) (explicitly and predominantly political speech is only form of speech that principled judge can 
prefer to other claimed freedoms); Scanlon, supra note 15, at 222 (right of individual to maintain certain 
beliefs and make informed decisions precludes government from controlling sources of information 
necessary to those beliefs).

27. See Meiklejohn, The First Amendment is an Absolute, 1961 Sup. Ct. Rev. 245.
28. See Dennis v. United States, 341 U.S. 494, 519-56 (1951) (Frankfurter, J., concurring in the 

judgment) (absolute rules lead to absolute exceptions which corrode rules).
29. Id. at 552.
30. Compare Frantz, supra note 21, at 1449 (balancing test does not permit first amendment to perform 

function as constitutional limitation; virtually converts amendment into its opposite) with Mendelson, On 
the Meaning of the First Amendment: Absolutes in the Balance, 50 Calif. L. Rev. 821, 821 (1962) 
(language of first amendment ambiguous; ambiguity compounded by history).

31. See generally Fried, Two Concepts of Interests: Some Reflections on the Supreme Court’s Balancing 
Test, 76 Harv. L. Rev. 755 (1963) (Court’s role is to balance “interests,” which represent appeals to broad 
scheme of justification, and to exert “managerial competence” to determine constitutional allocation of 
competence to parties before it).
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against the state’s interest in punishing murder, the proper response is that 
there are no free speech interests to be balanced. No such interests exist either 
because murder is not speech, or because protection of murder is not within 
the ultimate goals of the principle of freedom of speech. The relevant inquiry 
is what activities call forth the application of first amendment principles. 
Defining the range of activities that require a first amendment analysis is 
essential to balancing as well as to any other approach. No matter what 
approach is taken, some definition of speech that will give the first amend
ment discrete application and meaning is required.

B. THE SOURCE OF THE DEFINITION

Establishing that a definition of the word “speech” is necessary is merely 
the first step in the analysis. What must follow is the more important and 
more difficult process of determining how to define “speech.” Showing that it 
is necessary to define “speech” will have been a wasted exercise unless we can 
ascertain a method for the definitional process and a source for the definition.

Alluringly uncomplicated is the proposition that the words of the Constitu
tion, such as “speech,” can and should be interpreted as ordinary language, 
having substantially the same meaning in constitutional text as they do in 
everyday discourse.32 Those adopting such a view criticize the Supreme 
Court’s obscenity decisions for ignoring the obvious. If pornography is a form 
of speech, according to the dictionary or according to ordinary usage, 
pornography must be a form of speech for first amendment purposes.

32. See note 6 supra.
33. Coverage is not the same as protection. If an activity is covered by the first amendment, regulation of 

that activity is evaluated in light of the heightened standard of review required by the first amendment. If 
the state cannot meet the burden of showing a very strong governmental interest in regulating covered 
activity, that activity is protected as well. But if the state can put forth a justification that withstands strict 
scrutiny, the activity is not protected even though it is covered.

34. See, e.g., United States v. Choate, 576 F.2d 165, 181 (9th Cir. 1978) (“Speech thought to promote a 
criminal scheme ... is hardly within the ambit of the First Amendment.”); Bangor & Aroostock R.R. Co. 
v. ICC, 574 F.2d 1096, 1107 (1st Cir. 1978) (first amendment does not limit regulation in areas of extensive 
economic supervision where exchange of information among firms possible vital element in illegal scheme); 
United States v. Lampley, 573 F.2d 783, 787 (3d Cir. 1978) (federal regulation proscribing threatening and 
harrassing telephone call not violative of first amendment); United States v. Buttorff, 572 F.2d 619, 623-24 
(8th Cir. 1978) (speech advocating tax fraud not entitled to first amendment protection); United States v. 
Rosenberg, 195 F.2d 583, 591-92 (2d Cir.) (communication to foreign government of secret material 
connected with national defense not free speech under first amendment), cert, denied, 344 U.S. 838 (1952). 
Were it otherwise, every conspiracy case, every aiding and abetting case, and almost every antitrust case, 
among others, would be a first amendment case.

35. See note 33 supra.

If, however, ordinary usage supplies us with the definition of the word 
“speech,” then what excludes from first amendment coverage33 the many 
other activities that plainly are speech as the word is ordinarily used? Perjury 
is speech, conspiracy is speech, oral or written fraud is speech, verbally 
describing military secrets to an enemy is speech, and calling a bookie to place 
a bet is speech. Yet none of these activities has been held to be within the 
scope of the first amendment.34 It is especially important here to distinguish 
between activities that are within the scope of the first amendment and those 
that are not, and at the same time to distinguish between coverage and 
protection.35 Under Justice Holmes’ analysis, falsely shouting fire in a 
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crowded theater is within the scope of the first amendment, but is not 
protected because even first amendment speech that causes a clear and 
present danger may be regulated.36 Similarly, public speeches that incite 
immediate violence are covered by the first amendment, but can be regulated 
only if the state can show the compelling interest that is implicit in the current 
“incitement” formulation of the clear and present danger standard.37 But the 
compelling state interest analysis has not been applied to the earlier examples. 
Perjury may be prosecuted without any showing of clear and present danger, 
and so may a conspiracy, a verbal bet, or verbal fraud. To illustrate: a person 
orally describes harmless military secrets to the enemy in such a way that the 
enemy’s reliance on those secrets has the actual effect of hurting the enemy. 
In a prosecution for treason or espionage, the lack of potentially harmful 
effects would not be a defense.38 Yet in Brandenburg v. Ohio39 40 and Hess v. 
Indiana,90 the lack of violent or harmful effects is treated as relevant if not 
dispositive on the issue of incitement.41 Certain uses of words, although 
speech in the ordinary sense, clearly are not speech in the constitutional sense, 
and thus do not require a governmental showing of harm or allow a defense of 
harmlessness.

36. See Schenck v. United States, 249 U.S. 47, 52 (1919).
37. See Hess v. Indiana, 414 U.S. 105, 109 (1973) (words not intended or likely to produce imminent 

disorder cannot be proscribed on ground that they had tendency to lead to violence); Brandenburg v. Ohio, 
395 U.S. 444, 447 (1969) (state cannot proscribe advocacy of use of force or of violation of law except when 
such advocacy directed to inciting or producing imminent lawless action and is likely to incite or produce 
such action); Watts v. United States, 394 U.S. 705, 708 (1969) (political hyperbole not a threat to incite 
violence). See generally Strong, Fifty Years of 'Clear and Present Danger’: From Schenck to Bran
denburg—and Beyond, 1969 Sup. Ct. Rev. 41; Comment, Brandenburg v. Ohio: A Speech Test for All 
Seasons, 43 U. Chi. L. Rev. 151 (1975).

38. See Kamakita v. United States, 343 U.S. 717, 738 (1952) (defendant charged with cruelty to 
American prisoners; defendant’s limited contribution to enemy war effort not fatal to treason verdict); 
Chandler v. United States, 171 F.2d 921, 941 (1st Cir. 1948) (affirming treason conviction for ineffective 
psychological warfare broadcast to United States).

39. 395 U.S. 444 (1969).
40. 414 U.S. 105 (1973).
41. Brandenburg v. Ohio, 395 U.S. at 447 (state may proscribe only advocacy intended and likely to 

produce imminent lawless action); Hess v. Indiana, 414 U.S. at 109 (regulated speech must be intended or 
likely to produce imminent disorder; cannot be proscribed because possessed tendency to lead to violence).

42. 393 U.S. 503 (1969).
43. 398 U.S. 58 (1970).
44. 418 U.S. 405 (1974) (per curiam).
45. See Spence v. Washington, 418 U.S. 405, 415 (1974) (per curiam) (display of flag upside down with 

peace symbols affixed to both sides constituted speech protected by first amendment); Schacht v. United 
States, 398 U.S. 58, 63 (1970) (wearing military uniform in skit protesting participation in Vietnam 
protected by freedom of speech clause); Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 505-06 
(1969) (wearing armband to protest government policy in Vietnam was symbolic act protected by first 
amendment).

The ordinary meaning of the word “speech” is thus constitutionally 
overinclusive. It should not come as a surprise that the term “speech” as 
commonly used is underinclusive as well. The wearing of an armband in 
Tinker v. Des Moines Independent School District,42 the wearing of a military 
uniform while performing a skit in Schacht v. United States,43 and the 
improper use of the flag in Spence v. Washington44 are symbolic activities that 
one would not, but for the first amendment, think of as speech.45 This dual 
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phenomenon of overinclusiveness and underinclusiveness gives “speech” a 
vastly different meaning in the first amendment context than it possesses in 
ordinary usage. Accordingly, even if a consensus as to the ordinary meaning 
of the word “speech” existed, the coverage of the first amendment could not 
be determined simply by reference to that meaning.

The fact that courts have excluded a wide range of verbal acts from the 
coverage of the first amendment does not mean that they were right in so 
doing.46 An alternative methodology would treat all verbal acts, including 
verbal betting, perjury, price-fixing, and oral delivery of military secrets to the 
enemy, as first amendment speech, although not necessarily protected speech. 
Such a theory seems unworkable, however, if we assume that first amendment 
theory must by some means allow the prosecution of such activities. If 
prosecution can occur only if each of these activities involves a clear and 
present danger, the next question is “clear and present danger of what?” The 
dangers involved in many of these activities are less substantial than the 
dangers of imminent physical violence47 or grave harm to national security.48 
If the clear and present danger test is applied to justify prosecution of verbal 
betting or price-fixing or soliciting for prostitution, the Brandeis gloss that 
requires an evil to be of a certain magnitude as well as of a degree of 
imminence is effectively nullified.49 By the same token, incitement to littering 
would be unprotected by the first amendment. Such a weakening of the clear 
and present danger test would result in far less protection of speech, certainly 
of the kind of speech we consider most important.

For a discussion of Supreme Court decisions in the symbolic speech area, see generally Alfange, Free 
Speech and Symbolic Conduct: The Draft-Card Burning Case, 1968 Sup. Ct. Rev. 1; Ely, supra note 25; 
Henkin, Forward: On Drawing Lines, 82 Harv. L. Rev. 63, 76-82 (1968); Nimmer, The Meaning of 
Symbolic Speech Under the First Amendment, 21 U.C.L.A. L. Rev. 29 (1973); Note, Symbolic Conduct, 68 
Colum. L. Rev. 1091 (1968).

46. I am grateful to William Van Alstyne for providing the challenge that provoked this and the 
following paragraph.

47. See Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (first amendment permits proscription of 
advocacy of criminal syndicalism only if such advocacy was “directed to inciting or producing imminent 
lawless action and . . . likely to incite or produce such action”).

48. See Schenck v.United States, 249 U.S. 47, 52 (1919) (question is whether words used in such 
circumstance to create clear and present danger that they will cause substantive evils that Congress has 
right to prevent, such as obstruction of recruiting service).

49. Whitney v. California, 274 U.S. 357, 374 (1927) (Brandeis, J., concurring) (“This Court has not yet 
fixed the standard by which to determine when a danger shall be deemed clear; how remote the danger may 
be and yet be deemed present; and what degree of evil shall be deemed sufficiently substantial to justify 
resort to abridgment of free speech . . . .”).

50. Indeed, new categories are as likely to be categories of lesser protection. See FCC v. Pacifica 

A second alternative would be to maintain that all uses of words are 
covered by the first amendment, but that some categories of utterances are 
protected to a lesser degree than others. This approach, however, does not 
succeed in confining the meaning of “speech” to its ordinary usage. The 
decision to give some categories of utterance slight protection is functionally 
the same as the decision to exclude these categories totally from the coverage 
of the first amendment. It is difficult to justify a first amendment theory that 
treats a verbal bet as less subject to regulation than the operation of a one- 
armed bandit. Moreover, as the law creates new categories of weak protec
tion, it diminishes the overall protection of speech in the same way that it 
lessens protection by restricting definitional coverage.50 If we take the word 



EORGETOWN LAW JOURNAL [Vol. 67:899

“speech” literally, it is inevitable that we must take the words “no law” less 
than literally. The dangers inherent in giving courts the power to define the 
word “speech” are less than those involved in granting power to decide how 
much restriction is allowed by the words “no law.”51 At the heart of a 
definitional approach to the first amendment is the idea that decreased 
pressure at the level of coverage is reflected in increased pressure at the level 
of protection. Ultimately, the argument of those who would narrow the scope 
of the first amendment is not for less protection, but for stringent protection 
of a more restricted area instead of weaker protection of a broader area.

Foundation, 98 S. Ct. 3026, 3037-38, 3039-41 (1978) (“indecent” language protected but lesser value than 
“exposition of ideas;” prohibition permissible if transmitted by “uniquely pervasive” medium “uniquely 
accessible to children”); Young v. American Mini Theatres, Inc., 427 U.S. 50, 70-71 (1976) (society’s 
interest in protection of nonobscene erotic films of lesser magnitude than interest in political debate; state 
may use regulatory classification based on content of films).

51. A close look at the first amendment reveals that each clause is subject to a wide range of 
interpretations. Scholars may differ on the meaning of the word “abridging.” Similarly, the clause “the 
freedom of speech” may be weaker than “freedom of speech,” which in turn may be weaker than “free 
speech.” See generally Note, The Speech and Press Clause of the First Amendment as Ordinary Language, 
87 Harv. L. Rev. 374, 382-84 (1973). Focusing on the word “speech” seems less capable of abuse or 
misapplication than the playing of linguistic or syntactical games with the remainder of the language of the 
first amendment.

52. For further discussion of this well-established but not universally accepted philosophical premise, 
see J.L. Austin, How to do Things with Words (1965); W.V.O. Quine, Word and Object (1960); 
B. Russell, An Inquiry into Meaning and Truth (1940).

53. I have taken the liberty of Americanizing this example from B. Williams, Morality: An 
Introduction to Ethics, 40-42 (1972), by changing “cricketer” to “golfer.”

54. The “meaning is use” theory implicit in this entire article is most often associated with the later 
Wittgenstein. See L. Wittgenstein, Philosophical Investigations (G.E.M. Anscombe trans. 1953). 
See also Frankena, Some Aspects of Language, in Language, Thought & Culture 121-23 (P. Henle ed. 
1958).

55. See Hart, The Ascription of Responsibility and Rights, 49 Proc. Arist. Soc. (N.S.) 171 (1946).

The foregoing comments should cause neither surprise nor alarm. It is 
foolish to suppose that a word can have a fixed meaning independent of the 
sentence in which it is used.52 The word “good” means something very 
different in “He is a good person” than it does in “He is a good golfer.”53 
Proper names alone designate a particular object or activity regardless of 
context or use. There are as many different meanings as there are different 
uses.54 The word “shut” in “Is the door shut?”, can have two divergent 
meanings depending on whether the purpose of shutting the door is to keep 
ants from getting in or a horse from getting out. Consequently, the word 
“speech” in the first amendment at the very least must draw its meaning from 
the sentence in which it appears.

If context within a sentence can determine meaning, surely the broader 
context can also be relevant to this inquiry. The first amendment is contained 
in a Bill of Rights, which is in turn contained in a constitution. Constitutional 
language performs a unique function. The first amendment cannot be true or 
false. It neither describes a state of affairs nor communicates a proposition. 
Nor is it primarily ascriptive, in the sense of ascribing responsibility for 
actions or events.55 Rather, constitutional language, like statutory language, is 
to a great extent regulatory and classificatory. The words of the Constitution 
regulate an activity—the permissible limits of state action—and they classify 
or delineate the conduct to which the regulation applies. The fact that 
constitutions restrict governments rather than individuals renders the ordi
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nary meaning of the language less important than it would be in a criminal 
statute. A criminal statute requires communicative content in order to inform 
the general public of its strictures.56 Constitutional language restricts govern
ment and not individuals and thus its communicative function is much less 
significant. Because language derives meaning from the purpose it serves and 
the function it performs,57 the interpretation of constitutional language 
should be responsive to its special regulatory function—to restrict the scope 
of governmental action or power.58

56. On this point I am especially indebted to my student Mary Jane Morrison.
57. See generally J.L. Austin, supra note 52; J. Searle, Speech Acts: An Essay in the Philosophy 

of Language (1969); Frankena, supra note 52; Ryle, Ordinary Language, in Ordinary Language 
(V.C. Chappell ed. 1964).

5S. This proposition frequently leads to the rejection of conventional modes of definition for legal 
purposes. See generally J. Bentham, A Fragment on Government ch. V (1776); Cohen & Hart, 
Theory and Definition in Jurisprudence, Proc. Arist. Soc., vol. 29 Supp. (1955); Hart, Analytical 
Jurisprudence in Mid-Twentieth Century: A Reply to Professor Bodenheimer, 105 U. Pa. L. Rev. 953 
(1957); H.L.A. Hart, The Concept of Law 13-17 (1961); Hart, Definition and Theory in Jurisprudence, 
70 Law Q. Rev. 37 (1954); Summers, Legal Philosophy Today-An Introduction, in Essays in Legal 
Philosophy 1, 14 (R.Summers ed. 1968); Summers, Notes on Criticism in Legal Philosophy, in More 
Essays in Legal Philosophy 1, 9 (R. Summers ed. 1971). A reasonably comprehensive summary of 
contemporary definitional theory in jurisprudence is contained in D. Lloyd, Introduction to 
Jurisprudence 39-73 (3d ed. 1972). Support for the general proposition that language must be 
interpreted with reference to its function or purpose may be found in J.L. Austin, supra note 52; 
Frankena, supra note 54, at 134-38.

59. Note the similarity with the concept of a latent ambiguity in contract law. See Raffles v. Wichelhaus, 
2 H. & C. 906, 159 Eng.Rep. 375 (1864).

60. I am not suggesting that the constitutional text itself serves no purpose, or that some constitutional 
provisions may not be more explicit than others. Rather I am asserting that the enormous range of human 
conduct that involves words indicates that the first amendment in general and the word “speech” in 
particular may be far less explicit than is often assumed.

61. See generally Williams, Language and the Law-II, 61 Law Q. Rev. 179, 181-95 (1945). See also 
Schauer, Language, Truth, and the First Amendment: An Essay in Memory of Harry Canter, 64 Va. L. 
Rev. 263, 283 (1978) (similar concepts applied to defamation cases).

62. Pornography, particularly pictorial pornography, is covered, if at all, only at the fringes of the first 

“Speech” in the first amendment therefore must be defined with reference 
to the objective of that amendment, as a term of art, just as the technical 
language of architects or surgeons is defined by the fields in which it is used. 
The scope of first amendment protection is determined by the rationale 
underlying freedom of speech. The exclusion of a category of utterance from 
the meaning of the word “speech” is justified as long as the exclusion is 
consistent with that rationale. This does not mean that the ordinary definition 
of a word is never applicable in the constitutional context. Legal definitions 
and ordinary definitions of concrete objects frequently converge. For exam
ple, if a constitutional amendment read: “Congress shall make no law 
concerning giraffes,” the ordinary meaning of “giraffe” would define the 
object of the provision. Even concrete terms, however, may contain latent 
ambiguities. If the provision prohibited laws “concerning cats,” the status of 
lions, tigers, and leopards would be in doubt.59 When the object of the 
provision is vague and ambiguous, as is “speech,” the context and purpose 
become essential to interpretation.60

Difficulties in interpretation most frequently arise in dealing with fringe 
rather than core applications of language.61 Widely accepted meanings 
constitute a core applicable in a variety of contexts. Although context and 
purpose are critically important at the fringes,62 the determination of what is 
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at the core also may depend on context. A first amendment scholar on the 
street corner asked to give an example of speech might respond, “Standing on 
a soap box in Boston Common arguing that President Carter’s anti-inflation 
measures are misguided.” According to many first amendment theorists, this 
is the core meaning of speech.63 A philosopher responding to the same request 
is likely to answer, “The cat is on the mat” or “Socrates is mortal.” Thus even 
core meaning may vary with context; constitutional interpretation requires a 
functional, purposive, and contextual view of the definitional process.

amendment.
63. See Kalven, The New York Times Case: A Note on the '"Central Meaning of the First Amendment,” 

1964 Sup. Ct. Rev. 191. There need not be only one core or central meaning. See L. Tribe, supra note 4, at 
579. Free speech may indeed be a bundle of interconnected concepts not susceptible to any single 
definition. This fact does not alter the proposition that the core or cores are determined by reference to the 
underlying theory of the first amendment.

64. See notes 4 & 6 supra.
65. It is tempting to maintain that the explicit language of the first amendment deprives the courts of 

power to formulate varying justifications for the first amendment. The exercise of such power is 
unavoidable, however, unless the first amendment protects every use of words to an equal extent.

66. The vast majority of obscenity cases have involved pictorial materials, the notable exception being 
Kaplan v. California, 413 U.S. 115, 118-20 (1973) (plaincover, unillustrated book could be obscene). The 
few earlier cases involving verbal materials are noted in Kaplan, id. at 118 n.3.

A full inquiry into function, purpose, and context of first amendment 
language reveals that the Court’s decision to exclude obscenity from the scope 
of the first amendment is not the linguistic sleight-of-hand suggested by some 
commentators.64 The Court’s approach is grounded in good linguistic philoso
phy—the recognition that the constitutional definition of speech need not 
parallel the definition of speech derived from other contexts and purposes. 
The fundamental question for the Court is whether obscenity is properly 
within the constitutional definition of speech. The answer to this critical 
question must be derived from the underlying philosophy of the first 
amendment.65 It is to this question that I now turn.

II. The Scope of the First Amendment

Because “speech” has a specialized constitutional definition, the term “two- 
level theory of speech” is fundamentally misleading. The term suggests that 
the Supreme Court in Roth, Miller, and Paris has recognized two categories of 
utterance encompassed by the first amendment, only one of which is 
protected. This misconception results from a confusion of constitutional 
“speech” and ordinary “speech.” Properly interpreted, the cases merely 
establish two categories of utterance—“speech” and non-speech. Some 
conduct is covered by the first amendment and some conduct simply is not; 
political criticism is clearly included and, equally clearly, murder is excluded. 
This approach assumes that some verbal or, as is often the case in the 
obscenity context, pictorial activity will not be covered.66 The purpose of this 
section is to ascertain the boundary drawn by the Court between speech and 
non-speech As previously discussed, the boundary must be drawn with 
reference to the underlying purposes of the first amendment, and must 
distinguish conduct that the first amendment was designed to protect from 
the broader range of human activity. One must therefore ask: What activities 
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should be protected by the first amendment? What is its underlying philoso
phy? Only if the justifications for the first amendment lead to protection of 
obscenity is the Court’s approach wrong.

It is impossible within the scope of a single article to present a comprehen
sive and critical survey of first amendment theory.67 Nor is it feasible to 
discuss exhaustively the various philosophical justifications for the concept of 
free speech.68 But inasmuch as the boundaries of first amendment “speech” 
cannot be determined without a basic understanding of the purposes of this 
constitutional guarantee, some analysis of the various justifications and 
purposes is necessary. The objective of this analysis is not to determine the 
most appropriate justification for free speech,69 but merely to identify a 
justification, if one exists, that is consistent with the Supreme Court’s 
treatment of obscenity as non-speech. If there is such a justification, criticism 
should focus on that underlying rationale, rather than on the distinctions 
generated by it.

67. A useful but abbreviated survey can be found in DuVal, supra note 16. For authorities reviewing 
particular first amendment theories, see note 69 infra.

68. I am currently attempting such a task in a book tentatively entitled The Philosophy of Free 
Speech.

69. The existing literature on first amendment theory or free speech theory is almost exclusively devoted 
to arguments for a particular underlying justification for freedom of speech. See generally A. 
Meiklejohn, supra note 26; Auerbach, The Communist Control Act of 1954: A Proposed Legal-Political 
Theory of Free Speech, 23 U. Chi. L. Rev. 173 (1956); Baker, Scope of the First Amendment Freedom of 
Speech, 25 U.C.L.A. L. Rev. 964 (1978); BeVier, supra note 5; Bork supra note 26; Canavan, Freedom of 
Speech and Press: For What Purpose? 16 Am. J. Juris. 95 (1971); DuVal supra note 16; Fuchs, Further 
Steps Toward a General Theory of the First Amendment, 18 Wm. & Mary L. Rev. 347 (1976); Kalven, 
supra note 63; McCloskey, Liberty of Expression: Its Grounds and Limits. 13 Inquiry 219 (1970); Morrow, 
Speech, Expression, and the Constitution, 85 Ethics 235 (1975); Munro, Liberty of Expression: Its Grounds 
and Limits, 13 Inquiry 238 (1970); Richards, Free Speech and Obscenity Law: Toward a Moral Theory of 
the First Amendment, 123 U. Pa. L. Rev. 45 (1974); Scanlon supra note 15.

70. The leading contemporary proponents of the liberty theory of the first amendment are Professors 
Tribe and Dworkin. See L. Tribe, supra note 4, at 576-736; R. Dworkin, supra note 14; Dworkin, 
Introduction, in Philosophy of Law 1, 13-16 (R. Dworkin ed. 1977); Dworkin, The Rights of M.A. 
Farber: An Exchange, The New York Review of Books, December 7, 1978, at 40 (responding to 
author of this article). See generally Baker, note 67 supra; Richards, note 69 supra.

71. See generally Alston, Expressing, in Philosophy in America 15-34 (M. Blacked. 1965) 
(distinguishes between expressing sentiment linguistically and evincing emotion physically).

The exclusion of obscenity from the scope of the first amendment is most 
illogical if one views the guarantee of individual freedom of action, freedom of 
choice, or individual self-expression as the fundamental purpose of the first 
amendment.70 If the aim of the first amendment is to allow a person to express 
himself, or determine his own life style, or to act in any manner that causes no 
harm to others, then an individual’s right to the use of obscene materials as a 
form of self-expression or individualism is properly within the scope of the 
first amendment.

The defect of the liberty theory is its treatment of freedom of speech and 
freedom of expression as synonymous terms. This treatment leads to confu
sion, because “expression” has two rather divergent meanings.71 “Expres
sion” is frequently used to mean communication, requiring both a communi
cator and a recipient of the communication. For example, if my new color 
television set insisted on presenting its offerings solely in black and white, I 
would express my dissatisfaction to the manager of the store where the 
television was purchased. “Expression” in this sense can easily be replaced 
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with the word “communication” without any significant change of meaning. 
The word “expression” also can be used to mean self-expression—an activity 
not necessarily involving communication. I might express my anger or 
hostility toward the absence of color on my new color television set by 
throwing a paperweight at the screen. Thus “expression” can signify either 
communication, or external manifestation of inner feeling. The existence of 
these two meanings has created some confusion as to the object of first 
amendment protection.

The confusion is compounded because communicating is one very impor
tant way of “expressing oneself.” Artists, poets, and writers express their own 
emotions, and at the same time communicate their ideas and emotions to 
viewers and readers. One who protested the Vietnam war by shouting 
obscenities at public officials was expressing his own anger and at the same 
time communicating disagreement with government policy to listeners. The 
major shortcoming of the liberty theory is its failure to analyze these forms of 
expression to determine which are consistent with the underlying justification 
for first amendment protection.

If freedom of speech is in fact synonymous with freedom of expres
sion—encompassing communication as well as other forms of self-expres
sion—speech is virtually indistinguishable from other action. While commu
nicative speech is undoubtedly a mode of self-expression, any activity may be 
a form of self-expression to the actor. Mode of dress is a form of self
expression, as is hair length and style.72 The same can be said of choice of 
residence or occupation. I may express myself in one way by driving a Pinto 
or a Buick, but in quite another by owning a Ferrari or an Hispano-Suiza. 
These examples emphasize that self-expression is a general concept that 
subtracts far more than it adds to any rational view of what free speech 
means. A theory that does not functionally distinguish speech from this vast 
range of other conduct reduces free speech to a general principle of liberty.73 

72. In Kelley v. Johnson, 425 U.S. 238 (1976), the Supreme Court upheld the regulation of hair length 
and style by a police department. The majority of lower court cases dealing with hair and clothing, mostly 
in the context of public school dress codes, have upheld the validity of such regulations. See L. Tribe, 
supra note 4, at 958-65.

73. Professors Tribe and Dworkin both seem to recognize this consequence of the liberty model, but 
appear untroubled by the implications. In fact, Professor Tribe uses freedom of speech, in part, to develop 
an expansive view of individual rights. L. Tribe, supra note 4, at 899-990. Professor Dworkin finds 
essentially the same moral basis for freedom of speech as he finds for a wide range of other conduct, 
including the right to engage in private homosexual conduct and the right to use contraceptives. R. 
Dworkin, supra note 14, at 275-76.

Undoubtedly, excessive government intrusiveness disturbs most of us. Motivated in part by that fear, 
the drafters of the constitution established a limited government. It is tempting to try to stuff these values 
into the first amendment. Such values, however, have no legitimate role in justifying freedom of speech. 
Incorporating them into that concept can only arouse the same objections that were levelled against Roe v. 
Wade, 410 U.S. 113 (1973). See Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L. J. 
920, 927-28 (1973) (Constitution does not directly address abortion issue, nor can holding legitimately be 
inferred); Epstein, Substantive Due Process by Any Other Name—The Abortion Cases, 1973 Sup. Ct. Rev. 
159, 167-85 (Roe definition of person derived from policy considerations, not from constitutional 
principle). Indeed, if the protection of self-expression is to be found anywhere in the constitution, it is more 
likely to be encompassed by the due process clause or the ninth amendment. See Griswold v. Connecticut, 
381 U.S. 479, 484 (1965). Such an approach is less than satisfactory, but at least it is more honest in terms 
of what is being done. Thus, if the Court’s holding in Paris Adult Theatre I v. Slaton, 413 U.S. 49, 65-67 
(1973), that the state may constitutionally regulate the showing of adult films in public theatres, is wrong, it 
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This approach would extend first amendment protection to any of the above 
examples. If freedom of speech is coextensive with freedom of action, the 
government is no less free to regulate speech than it is to regulate any other 
form of human activity.74 If freedom of speech means freedom of self
expression, then anyone who has conceded to limitations upon his freedom of 
action must pro tanto have conceded to limitations upon his freedom of 
speech.75 Any meaningful conception of free speech must prohibit govern
mental restriction of speech even if that speech causes conduct that could 
otherwise be regulated.76 Without this distinction free speech is little more 
than a platitude. A justification for free speech that does not make this 
distinction, as the liberty model does not, deprives the principle of freedom of 
speech of all vitality.

is more likely wrong because of the dictates of the due process clause as discussed in Griswold than because 
of the first amendment. Such speculation, however, is beyond the scope of this article.

A number of recent rulings appear on their face to weaken the argument that the Supreme Court’s first 
amendment decisions are not based on the liberty model. In Wooley v. Maynard, 430 U.S. 705, 713 (1977), 
for example, the Court held that the first amendment prohibits the state from requiring citizens to display a 
license plate motto that offends their moral, religious, and political beliefs.

Wooley's prohibition of forced communication appears to safeguard individual self-expression, but the 
ruling may also be viewed as an attempt to protect against governmental interference with communication. 
See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) (statute requiring newspapers to publish 
reply articles violates freedom of press); cf. Hudgens v. NLRB, 424 U.S. 507, 521 (1976) (private property 
owner need not provide nonowners access to forum of communication); Schauer, Hudgens v. NLRB and 
the Problem of State Action in First Amendment Adjudication, 61 Minn. L. Rev. 433, 456 (1977) (same). 
The real constitutional harm in Wooley was not the action taken against the Maynards, but the fact of 
governmental interference with the communicative process. The two, although related, are distinct, 
especially if one views distrust of governmental regulation of communication, rather than more positive 
goals, as the basis of freedom of speech. In other words, it may be that the philosophical underpinnings of 
the first amendment derive not from any value particular to speech as compared to other activities, but 
from a governmental inability to regulate speech with the same care that is possible in other areas. Thus 
free speech emerges by negative implication rather than as a matter of positive moral right, even though the 
resulting legal consequences are the same in most cases.

74. See Bork, supra note 26, at 25 (two benefits assigned to speech by Justice Brandéis—development of 
individual faculties and achievement of pleasure—do not distinguish speech from other forms of human 
activity; judge cannot choose to protect speech more than any other conduct on these justifications alone).

75. Thus the real danger in equating free speech with personal liberty is in its reverse implication. I do 
not like to think that the rejection of libertarian political theory as a constitutional value (as in Paris) 
should have any effect on the extent of freedom of speech.

76. See Scanlon, supra note 15, at 204.
77. See First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 777 n.12, 783 (1978); id. at 805 (White, J., 

dissenting); Garrison v. Louisiana, 379 U.S. 64, 74-75(1964).
78. See Paris Adult Theatre I v. Slaton, 413 U.S. 49, 57 (1973) (obscene films not constitutionally 

protected simply because shown only to consenting adults); Doe v. Commonwealth’s Attorney, 403 F. 
Supp. 1199 (E.D. Va. 1975) (consensual homosexual relations between adult males not constitutionally 
protected), affd mem., 425 U.S. 901 (1976). See generally Hindes, Morality Enforcement Through the 
Criminal Law and the Modern Doctrine of Substantive Due Process, 126 U. Pa. L. Rev. 344 (1977); Perry, 
Substantive Due Process Revisited: Reflections on (and Beyond) Recent Cases, 71 Nw. L. Rev. 417 (1976).

In any event, the key issue here is the Supreme Court’s vision of the first 
amendment, not mine. It is clear from the obscenity cases and other recent 
decisions that the Court does not adhere to the liberty model. Notwithstand
ing the Court’s occasional use of “self-expression” language,77 the first 
amendment has not been interpreted to permit any conduct that does not 
cause harm to others.78 Even if self-expression is constitutionally important, it 
is only self-expression by communication that comes within the first amend
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ment.79 The mere fact that reading or viewing obscenity may be self-regarding 
is not sufficient to bring it within the definition of the word “speech.” We 
must not put the cart before the horse. The fact that there may be no good 
reason for regulating obscenity does not ipso facto render it protected 
speech.80 Harmlessness does no more to invoke the first amendment than 
murder, speeding, or the emission of sulphur dioxide.81

79. It is clear in the cases mentioned above that the Court is using “self-expression” to mean only 
communication. See First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 777, 783 (1978) (first amendment 
protects public access to discussion, debate, dissemination of information and ideas); Garrison v. 
Louisiana, 379 U.S. 64, 74-75 (1964) (first amendment embodies commitment to uninhibited debate on 
public issues).

80. The Court’s obscenity decisions result in discrimination between “polite society and the hoi polloi.” 
L. Tribe, supra note 4, at 669 n.81. But this has no impact on the initial determination of what is speech. 
The polite society is more likely than the hoi polloi to prefer books to the pool hall, and thus polite society 
may find that its pleasures are more protected by the constitution than those of the hoi polloi. But this does 
not make shooting pool speech.

81. The philosophy of John Stuart Mill provides direct support for a libertarian position. According to 
Mill, society may act only to prevent activities causing harm to others. See Paris Adult Theatre I v. Slaton, 
413 U.S. 49, 68 n.14 (1973); Perry, supra note 77, at 433 n.106. But the issue is not whether Mill is wrong. 
Rather it is whether Mill’s principles are contained in the concept of free speech.

82. This view is most commonly associated with the theories of Professor Emerson, supra notes 21 & 23, 
but it has its origins in Aristotelian notions of the perfectability of man.

83. F A. Hayek, The Constitution of Liberty 33 (1960).

A similar but perhaps weaker theory finds that free speech is essential to 
self-fulfillment and personal growth.82 This argument stresses the uniqueness 
of human powers of reason and rationality, and accords special treatment to 
these qualities. If this theory is correct, it follows that the process of 
communication is particularly important. Communication informs us of the 
choices and hypotheses of others while allowing us to refine our own thoughts 
by articulating them. But the connection between communication and the full 
realization of the human potential, although seductively sensible, is logically 
incapable of generating an independent justification for freedom of speech. 
The fact that A may cause B, or even that A must cause B does not in any way 
lead to the conclusion that only A can cause B. There is no reason why X, Y, 
and Z cannot also cause B. Although communication may be a sufficient 
condition for intellectual self-fulfillment, it does not follow that it is a 
necessary condition. Self-fulfillment can also be obtained by a wide range of 
experiences, as opposed to ideas alone. Mental self-realization can be fostered 
by world travel, by keen observation, or by changing employment every year. 
Each of these experiences and many others can open one’s eyes and trigger 
deeper thought and self-fulfillment. This model fails to indicate why commu
nication is necessarily better than any of these other methods of “mind 
expansion.”

Even if we accept the proposition that communication is a necessary 
condition for this ideal state of mental development, it does not follow that it 
is also a sufficient condition. The value of communication in the development 
of reason is limited by the range of experiences that are the subject of the 
communication. Hayek has argued that the importance of freedom of thought 
and ideas is overestimated at the cost of underestimating the significance and 
value of actually doing things.83 He maintains that new ideas often spring 
from new environments and experiences and that speech is merely the 
culmination of experience. Freedom of speech, therefore, is meaningful only 
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when freedom of action exists.84 Although Hayek’s thesis may not be relevant 
to some theories of freedom of speech,85 it is especially helpful in this context. 
If our concern is with expansion of the mind, then choice, diversity, 
individuality, and novelty are clearly as important as communication in the 
whole range of human conduct. If the value of communication is dependent 
on what can be communicated, then the other forms of conduct are logically 
prior to and therefore more important than communication.

84. Id. at 33-35. I suppose that it is possible to argue that the language of the first amendment 
commands that speech be treated differently, no matter the reason. I am not yet willing to attribute the 
magnificence of the first amendment to a fortuitous inconsistency.

85. Hayek treats freedom of speech solely as an individual right of the speaker, rather than a right that 
benefits society as a whole. The latter is implicit in both the Meiklejohn interpretation and the marketplace 
theory.

86. See note 75 supra.
87. See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969) (purpose of first amendment is to 

preserve uninhibited marketplace of ideas in which truth will ultimately prevail); DuVal, supra note 16, at 
188-94 (discussion of marketplace theory).

88. See Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring); Abrams v. United 
States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting); IBEW Local 501 v. NLRB, 181 F.2d 34, 40 (2d 
Cir. 1950) (L. Hand, J.); United States v. Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 1943) (L. Hand, 
J.). See generally Gunther, Learned Hand and the Origins of Modern First Amendment Doctrine: Some 
Fragments of History, 27 Stan. L. Rev. 719 (1975).

89. See notes 26 & 27 supra. See generally DuVal, supra note 16, at 194-98; G.C. Field, Political 
Theory 132-40 (1956). Although the modern articulation of the theory is the product of Alexander 
Meiklejohn, the seeds are in fact found much earlier. See B. Spinoza, Tractatus Theologico- 
Politicus ch. XX (1670); D. Hume, Of the Liberty of the Press, in Essays, Moral, Political and 
Literary 8 (Oxford ed. 1963); cf. Gilbert v. Minnesota, 254 U.S. 325, 337-38 (1920) (Brandeis, J., 
dissenting) (right of citizen to take part in making of federal laws and conduct of government necessarily 
includes right to speak or write about them).

Communication is nevertheless valuable as one aspect of an extremely 
broad Aristotelian concept of freedom of action. The use of this theory to 
justify freedom in the broad sense, however, has only limited utility as applied 
to freedom of speech. Freedom of speech under such a theory is merely a 
component of that general good often denominated freedom or liberty. To the 
extent that freedom in the general sense is interpreted expansively, freedom of 
speech is included pro tanto. To the extent that general liberty is limited, this 
thesis provides no reason why freedom of speech should not be subject to the 
same limitations.86 Thus the argument generates no principle that justifies 
special protection for speech. The conclusion is the same as that reached when 
examining speech as self-expression. An argument for individual freedom 
may be derived from both theories, but neither presents an argument that 
demonstrates why freedom of speech is any more valuable than any other 
conduct. Without this distinction the discussion is limited to personal 
freedom in general, not freedom of speech, and without this distinction it is 
not possible to identify an underlying philosophy for the first amendment.

Having discarded the view that freedom of speech is merely an undistin- 
guishable subset of a broader notion of individual liberty, the main theories 
that compete for attention are the marketplace-of-ideas model,87 long recog
nized in first amendment jurisprudence,88 and the democratic theory model 
most commonly associated with the writings of Alexander Meiklejohn.89 

It should be recognized that these theories are not wholly or even 
substantially without defects. The marketplace model, based on the pragmatic 
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epistemology of Justice Holmes,90 can be criticized by the observation that 
our moral senses have reached the point where the assumption that the best 
test of truth is the ability of an idea to command popular acceptance in an 
open interchange of competing views appears questionable.91 Slavery was not 
wise policy merely because it was accepted in many parts of the world, 
Nazism was not “correct” in Germany in the 193O’s, and any prevailing 
American view is not automatically right solely because it is the product of a 
system characterized by freedom of discussion. Equally naive is the view that 
freedom of speech in fact leads to the identification of some objectively 
verifiable truth.92 Although such an assumption permeates the arguments of 
Milton,93 Locke94 Mill,95 and Jefferson,96 we have too often witnessed 
falsehood triumph over truth to have faith in the empirical proposition that 
truth always prevails.97

The existence of defects, however, should not be allowed to obscure the 
value of the marketplace model. The real issue is whether popular selection 
among ideas arrives at truth more readily than governmental selection, not 
whether the marketplace of ideas always produces truth. History does 
support the proposition that, whatever the failings of popular choice among 
ideas, this method has proved superior to choice by public officials.98 In 
addition, one must not be misled by repeated references to “truth” in the 
literature of the marketplace of ideas. The real value in open discussion is not 
so much the discovery of truth as it is the identification of error.99 Maximizing

90. See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting) (“the best test of 
truth is the power of the thought to get itself accepted in the competition of the market . . . .”); Gitlow v. 
New York, 268 U.S. 652, 673 (1925) (Holmes, J., dissenting) (same).

91. See Auerbach, supra note 69, at 187 (criticizing Holmes; dangerous to define truth in terms of what 
marketplace has come to accept; experience may refute assumption that truth will “survive”). See generally 
M. Lerner, The Mind and Faith of Justice Holmes 290 (1954).

92. See United States v. Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 1943) (L. Hand, J.) (arriving 
at the right conclusion from “a multitude of tongues” more likely than through authoritarian selection); W. 
Bagehot, The Metaphysical Basis of Toleration, in 2 Literary Studies 422, 425 (3d ed. E.H. Hutton ed. 
1884).

93. J. Milton, Areopagitica 78, 126 (J.C. Suffolk ed. 1968) (“[W]ho ever knew truth put to the 
worse, in a free and open encounter?”).

94. J. Locke, A Letter Concerning Toleration 151 (J.W. Gough ed. 1948) (“For the truth 
certainly would do well enough if she were left to shift for herself.”).

95. J.S. Mill, On Liberty ch. 2, reprinted in Essential Works of John Stuart Mill 268-304 (M. 
Lerner ed. 1961).

96. Jefferson, First Inaugural Address, in The Complete Jefferson (Padover ed. 1943)

If there be any among us who would wish to dissolve this Union or to change its republican 
form, let them stand undisturbed as monuments of the safety with which error of opinion may 
be tolerated where reason is left free to combat it.

Id. at 384-85.
97. See Comment, The Constitutional Right to Anonymity: Free Speech, Disclosure and the Devil, 70 

Yale L.J. 1084, 1116 (1961); Auerbach, supra note 69, at 187. The idea that open discussion will lead to 
the truth is a product of the Enlightenment and the optimistic view of humanity’s rationality that 
characterized that period and its philosophy. See Milk Wagon Drivers Union v. Meadowmoor Dairies, 
Inc., 312 U.S. 287, 293 (1941) (Frankfurter, J.). More contemporary insights into philosophy, psychology, 
and mass communications have properly cast doubts on these underlying assumptions.

98. See Dennis v. United States, 341 U.S. 494, 519-56 (1951) (Frankfurter, J., concurring in the 
judgment); Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J , dissenting).

99. See Thornhill v. Alabama, 310 U.S. 88, 95 (1940); Auerbach, supra note 69, at 188; DuVal, note 16 
supra, at 205-06.
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the possibility of challenge to accepted views increases the chances that error 
in received opinions will be exposed.100 Although continued identification of 
error may not lead to truth, it can lead to an increase in knowledge.101 
Reformulated, the marketplace model retains value as a first amendment 
theory.

The Meiklejohn interpretation is simply a variant on the themes just 
expressed. Although Meiklejohn purported to reject the Holmesian market
place model,102 his writings apply the marketplace methodology to the 
democratic process. Holmes’ holding that the best test of truth is the 
marketplace of ideas103 does not differ significantly from Meiklejohn’s view 
that a democracy, by definition, considers acceptance by the populace after 
full and open discussion to be the test for political truth.104 When in his later 
writings Meiklejohn expanded his doctrine to include all issues of public 
importance—not only those that were explicitly political105—the similarity 
between Meiklejohn’s theories and the “survival” theory of truth106 espoused

100. Among the classical theorists, Mill is noted for focusing on the identification of error rather than 
the search for some absolute truth. Mill and others should not be criticized on the ground that their 
argument is flawed because there is no absolute truth. It is certainly possible to increase knowledge short of 
absolute certainty. See generally A. Flew, An Introduction to Western Philosophy 320-25 (1971). 
The argument from truth is better characterized as the argument from knowlege, since the argument is not 
dependent on the existence of identifiable absolute truth. Although I may not be able to say with absolute 
certainty that the moon is not made out of green cheese, only the most resolute skeptic would deny that 
current theories regarding the composition of the moon are more likely to be true than the green cheese 
theory. The search for truth is a search for a more desirable epistemic state, not necessarily a search for 
absolute certainty. We must at least assume that there are certain things that we can-know. The issue is who 
decides what information is available, and the argument from truth is based much more on skepticism 
about the ability of government to decide than on skepticism about knowledge in the abstract sense. See 
Feinberg, Limits to the Free Expression of Opinion, in J. Feinberg & H. Gross, Philosophy of Law 135 
(1975).

There are serious risks involved in granting any mere man or group of men the power to draw 
the line between those opinions that are known infallibly to be true and those not so known, in 
order to ban expression of the former. Surely, if there is one thing that is not infallibly known, 
it is how to draw that line.

Id. at 136-37 (emphasis in the original).
101. The emphasis on identifying error is most often associated with the writings of Sir Karl Popper. 

See, e.g., K. Popper, The Logic of Scientific Discovery (3d ed. 1972); K. Popper, Conjectures 
and Refutations: The Growth of Scientific Knowledge (4th ed. 1972); K. Popper, Objective 
Knowledge: An Evolutionary Approach (1972). Popper applies his theory of the philosophy of 
science to social and political philosophy in The Open Society and Its Enemies (5th ed. 1966). The 
most prominent critic of Popper and Mill on open discussion and its advantages is Kendall, The “Open 
Society" and its Fallacies, 54 Am. Pol. Sci. Rev. 972 (1960).

102. Meiklejohn, Free Speech and its Relation to Self-government, in Political Freedom: The 
Constitutional Powers of the People, at 42 (1960) (“The First Amendment was not written 
primarily for the protection of those intellectual aristocrats who pursue knowledge solely for the fun of the 
game, whose search for truth expresses nothing more than a private intellectual curiosity or an equally 
private delight and pride in mental achievement.”).

103. See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting). Holmes recognized 
that this theory was most applicable to political truth, and thus in a sense anticipated Meiklejohn. See 
Gitlow v. New York, 268 U.S. 652, 673 (1925) (Holmes, J., dissenting).

104. Meikeljohn, supra note 102, at 27.
105. See Meiklejohn, supra note 27 at 255-57 (first amendment protects means by which citizens meet 

responsibility of making free judgment, including education, philosophy and sciences, literature and arts, 
and public discussion of public issues).

106. See note 91 supra.
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by Holmes became even more apparent. Meiklejohn’s contribution to first 
amendment theory is a reasoned justification for giving some issues priority in 
the process of open discussion; the idea that the importance of open 
discussion and the importance of pointing out error in accepted views varies 
directly with the importance of the issues under discussion.107

107. See Kauper, Book Review, 58 Mich. L. Rev. 619, 624 (1960).
108. See Henkin, supra note 45, at 79-80 (first amendment protects conduct that “communicates”); 

Morrow, supra note 69, at 236 (speech means deliberate communication of ideas, beliefs by “broadly 
linguistic” means). The Supreme Court frequently uses the word "communication,” as in Paris Adult 
Theatre I v. Slaton, 413 U.S. 19, 67 (1973).

109. See Leflar, The Free-ness of Free Speech. 15 Vand. L. Rev. 1073, 1075(1962).
110. See Watts v. United States, 394 U.S. 705 (1969) (reversing per curiam, 402 F.2d 676 (D.C. Cir. 

1968)). See generally Comment, United States v. Kelner: Threats and the First Amendment, 125 U. Pa. L. 
Rev. 919 (1977). Although the use of threatening words may at times be protected political speech, the 
first amendment does not cover one who calls a private individual on the telephone and threatens physical 
harm.

111. See Scanlon, supra note 15, at 206. Scanlon defines an act of expression as “any act that is intended 
by its agent to communicate to one or more persons some proposition or attitude” which would include 
“speech and publication . . . symbols . . . demonstrations, many musical performances, some bombings, 
assassinations, and self-immolations.” Id.

112. See Cohen v. California, 403 U.S. 15 (1971). Professor Dworkin argues that the fact that we protect 
the right of people to march where they are unwanted, see National Socialist Party v. Skokie, 432 U.S. 43 
(1977) (per curiam) demonstrates that we are concerned as much if not more with the speaker than with 
the listener. Dworkin, The Rights of M. A. Farber: An Exchange, supra note 70, at 41. This argument 
ignores the fact that the particular venue for the march increases the communicative impact on those 
outside of that venue. More significantly, the real issue in Skokie is neither those particular marchers nor 
those particular listeners, but the danger of granting power to any government to decide among political 
utterances in any situation, a danger that would have a more harmful effect in other situations where there 
might be willing listeners. See Rawls, Two Concepts of Rules, 64 Phil. Rev. 3 (1955) (distinguishes 
between justifying general practice and justifying particular action falling within it).

It is true that certain justifications of the first amendment, notably the liberty theory, focus on the 
interests of the speaker in voicing the protected communication. Cf. First Nat’l Bank of Boston v. Bellotti, 
435 U.S. 765, 804, 807 (1978) (White, J., dissenting) (one first amendment function is use of 
communication as means of “self-realization,” “self-fulfillment”; amendment protects “communications 
emanating from individuals”; “[ljdeas which are not a product of individual choice are entitled to less first

Analysis of the preceding sample of philosophical views reveals that the 
protected activities share two main features. First, they are all communica
tive. It has been suggested that freedom of speech, properly defined, is 
freedom of communication.108 Communication is not, however, a sufficient 
condition for first amendment protection. Perjury,109 conspiracy, blackmail, 
threats,110 and verbal treason, while outside the scope of the first amendment, 
are all communicative. But communication is still a necessary condition for 
first amendment protection. Once individualism per se is excluded, any 
rational justification for the principle of free speech requires both a communi
cator and an intended object of the communication.111 Justifications other 
than individualism or self-expression are based on the transmission or 
dissemination of information or ideas resulting in an increase in the number of 
people having access to a particular view. Because all these justifications are 
in some sense based on the free flow of factual information and normative 
propositions, it is at the very least a two-person process. If Paul Cohen wishes 
to vent his anger by shouting “Fuck the Draft!” in the middle of the Mojave 
Desert or on top of Mount Rainier, the first amendment should not protect 
his activity.112
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Furthermore, any justification for free speech requires that the category of 
the communication be in the public interest.113 Only if there is some particular 
value in what is conveyed does it make sense to protect the process.114 
Although suspicion of our ability to determine which categories of speech 
have value is warranted,115 this task is unavoidable unless the first amendment 
is to protect every conceivable use of language.116 It is a mistake to say that 
the first amendment protects only political communication, but it is equally 
fallacious to say that the first amendment covers whatever one person may 
say to another. By defining “speech”, an area of conduct is carved out for 
particular protection. The area should encompass that which has some value 
for society, not in terms of a particular proposition, but in terms of a category 
of propositions. The Skokie marchers are protected not because what they 
have to say is particularly valuable, but rather because the category of 
political utterances is deemed worthy of protection, and we have wisely 
chosen not to entrust to courts or other bodies the power to make value 
judgements within that category.117 If there is a category of utterance that, as a 
whole, has no value in the context of the justifications underlying the first 
amendment, and if this category can be adequately identified, then such a 
category ought not to be within the scope of the first amendment.

amendment protection.”). Cohen is the prototype decision upholding the speaker’s interest in voicing 
protest and expressing emotion. 403 U.S. at 25 (“one man’s vulgarity is another’s lyric”; Constitution 
protects individual taste and style largely because government cannot make principled distinctions in those 
areas). Other first amendment theories concentrate on the interests of the audience, the recipients of the 
communication. See Bates v. State Bar of Arizona, 433 U.S. 350, 364 (1977) (listener’s interest is 
substantial; protected speech serves individual and societal interests in informed, reliable decisionmaking); 
Virginia St. Bd.of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 756-57 (1976) 
(first amendment protection of free flow of drug price information is enjoyed by recipients of information 
and disseminators; right to communicate presupposes reciprocal right to receive communication). Supreme 
Court decisions in the area have also emphasized general societal interests in the free flow of 
communication. See First Nat’l Bank of Boston v. Bellotti, 435 U.S. at 776 (“The Constitution often 
protects interests broader than those of the party seeking vindication.”; first amendment serves important 
societal interests); Virginia St. Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. at 
764-65 (society has strong interest in free flow of commercial information; first amendment is instrument to 
enlighten public decisionmaking). Much discussion has centered around this question of “the right to 
know,” whether the first amendment focuses on the interests of speakers or hearers or society in general. 
See generally Symposium, The First Amendment and the Right to Know, 1976 Wash. U. L.Q. 1. That 
inquiry, however, is not directly relevant to this article. In every first amendment case, there has been a 
communicative act, involving both a speaker (or writer) and a hearer (or reader). No matter whose 
interests are viewed as paramount under a given justification of the first amendment, protected speech is 
distinguished by its content. See Virginia St. Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 
425 U.S. at 756, 761 (freedom of speech presupposes willing speaker; protection extends to communication, 
source, and recipient; speech that lacks all first amendment protection must be distinguished by content). It 
is worthwhile to note that in general the self-expression theories are speaker-directed, and the “search for 
truth” and democratic process theories are hearer-directed. Even if the concern is directed at hearers or 
society at large, speakers that provide the ideas or information must be protected equally.

113. See Morrow, supra note 69, at 237-38 (freedom of speech protects communication of public 
matters—policy, government, procedures, officials, education, social organization—including matters 
“necessary to prepare for political life, . . . that is, general intellectual and moral education”).

114. See Canavan, supra note 69, at 96-99.
115. See Schauer, The Return of Variable Obscenity?, 28 Hastings L.J. 1275 (1977) (criticizing Young v.

American Mini Theatres, 427 U.S. 50 (1976).
116. See text accompanying notes 33-40 supra.
117. See note 112 supra.
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III. Is Obscenity “Speech”?

The question now is whether there can be a category of linguistic or 
pictorial conduct that serves no first amendment purpose and thus is not 
within the constitutional definition of the word “speech.” In particular, can 
some hardcore pornography,118 or obscenity,119 comprise such a category?

In Roth v. United States,120 and Chaplinsky v. New Hampshire,121 the Court 
appears to suggest that utterances or other conduct that comprise “no 
essential part of any exposition of ideas”122 are not reached by the first 
amendment. Unfortunately, precedent fails to supply examples of such “idea
less” utterances. If an utterance exists that does not contain an idea, it was not 
the utterance in Chaplinsky'22 or Beauharnais v. Illinois,124 and it is not clear 
whether it was the utterance in Roth since in that case the Court was not 
passing on the obscenity of specific materials.125 But the questionable origin of 
the idea-less concept does not alone render it invalid. There may be examples 
of idea-less utterances even if the Court failed to identify them. The core 
principle, detailed in the previous section, is that speech is protected not for 
what it is, but for what it does.126 Speech is protected only because it contains 
certain properties. If there are utterances that do not serve the purposes for 
which speech is protected, or that do not contain the properties that justify 
the principle of free speech, there is no reason to place such utterances within 
the ambit of the first amendment.127 The Court is saying that the communica
tion of ideas is at once the essential first amendment purpose and the essential 
first amendment property. Without this purpose or property, activity is not

118. By beginning with hardcore pornography, I anticipate my conclusion. The main defect of Roth is 
that the Court repeatedly used the word “obscenity” without giving it any concrete definition. See 
generally Lockhart & McClure, Censorship of Obscenity: The Developing Constitutional Standards, 45 
Minn. L. Rev. 5 (1960). I do not suggest that anything other than hardcore pornography can be outside 
the constitutional definition of the word “speech.”

119. The word “obscenity” should be entirely excluded from any discussion of this area of the law. It is 
“pornography” and not “obscenity” that is the focus of the non-speech approach that the Court has 
adopted. The reader should exclude any consideration of the ordinary use of the word “obscenity”:

For my own part, I often doubt whether it would not be a gain if every word of moral 
significance could be banished from the law altogether, and other words adopted which 
should convey legal ideas uncolored by anything outside the law. We should lose the fossil 
records of a good deal of history and the majesty got from ethical associations, but by ridding 
ourselves of an unnecessary confusion we should gain very much in the clearness of our 
thought.

Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 464 (1897).
120. 354 U.S. 476 (1957).
121. 315 U.S. 568 (1942).
122. Roth v. United States, 354 U.S. at 485 (quoting Chaplinsky, 315 U.S. at 571-72).
123. 315 U.S. at 569. Calling a public official a “racketeer” and a “damned Fascist” contains an idea and 

a political idea at that.
124. 343 U.S. 250 (1952) (group libel was not speech). The Court in Roth relied on Beauharnais as well 

as on Chaplinsky, 354 U.S. at 486-87.
125. 354 U.S. at 496-98 (Harlan, J., concurring in part and dissenting in part).
126. Free speech is seen as an intrument of good, not as a good in itself. Although Professor Emerson, 

among others, considers free speech a good in itself, see Emerson, Communication and Freedom of 
Expression, Scientific American, September, 1972, at 163, 164, he speaks rather loosely. To say that free 
speech promotes self-fulfillment and a realization of man’s potential is not to say that it is simply good.

127. On defining speech by its function, see H. Laski, A Grammar of Politics 118-19 (4th ed. 1938). 



1979] Speech and Obscenity yzi

protected by the first amendment. Even assuming the validity of the Court’s 
articulation, there is no reason why this purpose or property must be found in 
every utterance. Because this purpose or property can be found in cases not 
involving verbal or pictorial activity, such as the symbolic speech cases,128 it is 
by no means inconceivable that certain verbal or pictorial activity will not 
contain these qualities. Professor Henkin’s observation about symbolic speech 
seems especially relevant here: There is “nothing intrinsically sacred about 
wagging the tongue or wielding a pen.”129

128. See note 45 and accompanying text supra.
129. Henkin, supra note 45, at 79.
130. Roth v. United States, 354 U.S. at 484-85; Paris Adult Theatre I v. Slaton, 413 U.S. 39, 67 (1973).
131. See generally Frankena, supra note 54; Frankena, Cognitive and Noncognitive, in Language, 

Thought & Culture 146 (P. Henle ed. 1958).
132. See Cohen v. California, 403 U.S. 15, 16 (1971) (exhibiting “Fuck the Draft” on jacket in 

courtroom protected by first amendment); Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 498, 501 (1952) 
(conviction for exhibiting sacrilegious film reversed); Winters v. New York, 333 U.S. 507, 508, 510 (1948) 
(conviction for possessing bloody detective stories with intent to sell overturned).

133. Frankena, Cognitive and Noncognitive, supra note 131, at 146, uses the term “primary conceptual 
content.”

134. Criticism of possible exclusion of art and entertainment under Roth is clearly outlined in Richards, 
supra note 69, at 76-77. However Richards is enamored with the conception of “obscenity” as words or 
expressions designed to shock. He assumes that the exclusion of legal obscenity from the first amendment is 
based on the same theory used to justify regulation of “obscenities,” such as shocking words, and concludes 
that regulation of obscenity in any form is constitutionally impermissible under his moral theory of the first 
amendment, a theory derived in part from John Rawls in A Theory of Justice (1971). But the similarity 
between excluded legal “obscenity” and obscenity in the ordinary sense is more apparent than real. See 
note 118 supra. Thus Richards does not directly address the issue faced by the Court, although he would 
probably would disagree with the Court’s position because he holds a libertarian rather than a 
communicative view of the first amendment. Richards, supra note 69, at 62.

Richard’s demonstration that not all protected speech is propositional and that therefore the 
nonpropositional nature of obscenity should not lead to its exclusion, id. at 76-77, also misconceives the 
issue. Legal obscenity is excluded not because it is nonpropositional, but because it is nonmental—a 
fundamentally different concept. See text accompanying notes 134-50 infra.

135. See generally N. Goodman, Languages of Art, An Approach To a Theory of Symbols 
(1968).

The Court’s discussion of ideas,130 however, is troubling. Language may 
serve many purposes other than the expression or communication of ideas,131 
and many of these purposes are clearly within the scope of the first 
amendment. To use language to arouse feelings or emotions, to induce 
someone to take action, to create a sense of beauty, to shock, to offend, or to 
ask a question is in each instance a use of language for some purpose other 
than the exposition of ideas. There are many instances in which this very type 
of linguistic activity falls well within the confines of the first amendment.132 
For example, if I stand on a platform and say the word “God,” I have uttered 
something that has conceptual content,133 that is likely to encourage thought, 
even though my statement is in the strict sense nonpropositional.

It follows from this that what the Court really had in mind, or should have 
had in mind, is the communication of a mental stimulus—an attempt by a 
speaker or writer or artist to influence his audience in a particular fashion. If 
this is what the Court meant by “expression of ideas,” then art and 
entertainment no longer hinder the formulation of an ideational theory 
consistent with first amendment precedent.134 If art is thought to be commu
nicative, a pictorial rather than linguistic way of conveying an idea,135 art is 
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protected by the first amendment. But if, as some theories of aesthetics hold, 
art is not communicative,136 then a theory of the first amendment that 
excludes material not a part of the exposition of ideas may exclude serious art 
and literature. If the Court’s reference to “ideas” is taken with a grain of salt, 
however, the heart of the Roth analysis becomes the idea of cognitive137 
content, of mental effect, of a communication designed to appeal to the 
intellectual process. This theory, which cannot be reduced to a single word 
without being burdened with unwieldy philosophical baggage,138 would 
protect the artistic and the emotive as well as the propositional.139 This 
cognitive content may not be a sufficient condition for first amendment 
protection, but the Court finds it a necessary condition.

136. For a sampling of various theories, see Aesthetics (H. Osborne ed. 1972). An interesting 
discussion justifying the exclusion of obscenity from legal protection on the basis of the aesthetic theory of 
detachment is found in Kaplan, Obscenity as an Esthetic Catagory, 20 Law & Contemp. Prob. 544 (1955). 
Kaplan also argues that the distinguishing factor of obscenity (in the pornographic sense) is that it provides 
a stimulus to an experience that is not focused on the material providing the stimulus. Id. at 548.

137. The term “cognitive” has a philosophical meaning restricting it to the propositional and 
distinguishing it from the emotive. See Frankena, Cognitive and Noncognitive, supra note 131, at 154-63. I 
do not use the word in that technical sense. To react cognitively is to react mentally, or intellectually, not 
necessarily to “know” a proposition.

138. Many terms in this article are capable of being interpreted in an everyday, legal, or philosophical 
sense. There may not be a solution to this problem, except perhaps the one suggested by Justice Holmes. 
See Holmes, supra note 119.

139. See Cohen v. California, 403 U.S. 15, 26 (1971) (first amendment protects “emotive function” as 
well as “cognitive content”).

140. It was not until Miller v. California, 413 U.S. 15 (1973), that the Court made it clear that only 
hardcore pornography could be regulated. Id. at 27; see Jenkins v. Georgia, 418 U.S. 153, 160-61 (1974) 
(further clarification of “patent offensiveness” standard). Had the Court recognized earlier that the Roth 
approach required that regulation be restricted to hardcore pornography, such unfortunate results as 
Ginzburg v. United States, 383 U.S. 463 (1966), might have been avoided. On the hardcore requirement 
generally, see F. Schauer, The Law of Obscenity 109-13 (1976).

141. See references in Ginzburg v. United States, 383 U.S. 463 (1966), to “erotically arousing,” id. at 
470, “titillation,” id., and “sexual stimulation,” id. at 471.

142. See generally D. Barber, Pornography and Society 91 (1972); E. Kronhausen & P. 
Kronhausen, Pornography and the Law 20 (rev. ed. 1964); Burgess, What is Pornography?, in 
Perspectives on Pornography 4-8 (D. Hughes ed. 1970); Symposium, Pornography: Attitudes, Use and 
Effects, 29 J. of Soc. Issues No. 3 (1973).

143. Pornography has been called "a substitute for a sexual partner.” Burgess, supra note 142, at 5.

If the foregoing represents the deeper meaning of Roth, the exclusion of 
hardcore pornography, and hardcore pornography alone,140 makes more 
sense. Implicit in the Court’s reasoning is the notion that hardcore pornog
raphy is designed to produce a purely physical effect.141 The key to 
understanding the Court’s treatment of pornography as non-speech is the 
realization that the primary purpose of pornography is to produce sexual 
excitement.142 The distinction between the pornographic and the sexually 
explicit is completely artificial unless pornography is viewed as essentially a 
physical rather than a mental stimulus.

Thus the refusal to treat pornography as speech is grounded in the 
assumption that the prototypical pornographic item on closer analysis shares 
more of the characteristics of sexual activity than of the communicative 
process.143 The pornographic item is in a real sense a sexual surrogate. It takes 
pictorial or linguistic form only because some individuals achieve sexual 
gratification by those means. Imagine a person going to a house of prostitu
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tion, and, in accord with his or her particular sexual preferences, requesting 
that two prostitutes engage in sexual activity with each other while he 
becomes aroused. Having achieved sexual satisfaction in this manner, he pays 
his money and leaves, never having touched either of the prostitutes. Imagine 
an individual who asks that a leather-clad prostitute crack a whip within an 
inch of his ear. Are these free speech cases? Hardly.144 Despite the fact that 
eyes and ears are used, these incidents are no more cognitive than any other 
experience with a prostitute. It is essentially a physical activity, the lack of 
actual contact notwithstanding. If the above examples are not free speech 
cases, is there any real difference between the same activity when presented on 
film rather than in the flesh? Consider further rubber, plastic, or leather sex 
aids. It is hard to find any free speech aspects in their sale or use. If 
pornography is viewed merely as a type of aid to sexual satisfaction, any 
distinction between pornography and so-called “rubber products” is mean
ingless. The mere fact that in pornography the stimulating experience is 
initiated by visual rather than tactile means is irrelevant if every other aspect 
of the experience is the same. Neither means constitutes communication in 
the cognitive sense. Pornography involves neither a communicator nor an 
object of the communication. The purveyor of the pornography is in the 
business solely of providing sexual pleasure; it is unrealistic to presume that 
he is anything but indifferent to the method by which pleasure is provided and 
profit secured.145. Similarly, there is no reason to believe that the recipient 
desires anything other than sexual stimulation. Hardcore pornography, then, 
is distinguished by its similarity in all relevant respects to a wide range of 
other sexual experiences.

144. Unless, of course, we equate free speech with freedom to engage in arguably self-regarding 
activities, a position I reject. See text accompanying notes 69-81 supra.

145. See Roth v. United States, 354 U.S. 476, 495-96 (1957) (Warren, C.J., concurring) (defendant 
purveyors who openly advertised to appeal to customers’ erotic interest “plainly engaged in commercial 
exploitation of the morbid and shameful craving for materials with prurient effect”).

146. To an extent this illustration parallels Finnis, supra note 4. Finnis points out that the distinction 
commonly drawn between “reason” and “passion” has a sound philosophical and psychological basis. Id. 
at 227-28.

147. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
148. 403 U.S. 15 (1971).
149. Id. at 26; see Nimmer, supra note 45, at 34-35. Professor Nimmer represented Cohen before the

The point is that the use of pornography may be treated conceptually as a 
purely physical rather than mental experience. This is of course an oversim
plification. Physical sensations, including sexual arousal, have mental ele
ments. Is pain physical or mental? Some of both, surely. The same is true of 
physical attributes of sexuality. A helpful illustration of this phenomenon is a 
spectrum, or a range—the intellectual predominates one extreme and the 
physical predominates the other.146 At the physical extreme of the spectrum 
the conduct possesses so few mental attributes that it has none of the 
characteristics of the intellectual process constituting the core of the constitu
tional definition of speech. This concept of predominance of the physical is 
the proper meaning of the phrase “no essential part of any exposition of 
ideas.”147 148 To reiterate, the physical must be distinguished from the emotional. 
As Justice Harlan noted in Cohen v. California,'^ the emotive, as well as the 
propositional or cognitive, is implicitly encompassed by the intellectual or 
communicative interpretation of the first amendment.149 The first amendment 



924 The Georgetown Law Journal [Vol. 67:899

protects the communication of emotions or the appeal to emotions as much as 
it does the communication of normative or factual propositions. The emotive 
is essentially an intellectual or mental process. Thus the emotive and the 
cognitive are distinguishable from the physical. This is the distinction drawn 
in Cohen between the emotive on the one hand and “psychic stimulation”150 
on the other. The same distinction is implicit in the Roth-Miller-Paris 
approach to obscenity. Cohen, in telling us what obscenity is not, explains 
legal obscenity better than any of the cases that purport to tell us what 
obscenity is. Once the emotive is included with the propositional, art, music, 
or poetry receive ample constitutional protection.

Supreme Court.
150. 403 U.S. at 20 (“It cannot plausibly be maintained that this vulgar allusion to the Selective Service 

System would conjure up such psychic stimulation in anyone likely to be confronted with Cohen’s crudely 
defaced jacket.”). “[Ajnyone who find’s Cohen’s jacket ‘obscene’ or erotic had better have his valves 
checked.” Ely, supra note 142.

151. See Barber, supra note 142.
152. Kovacs v. Cooper, 336 U.S. 77 (1949). If the regulation contains no standards, it will be 

invalidated. Saia v. New York, 334 U.S. 558 (1948).
153. The example is from Scanlon, supra note 15, at 207; cf. Brown v. Louisiana, 383 U.S. 131, 138-39, 

142-43 (1966) (state may not punish peaceable and orderly protest of segregation in public library; 
inference that prohibition of breach of peace or boisterous, obstreperous behavior constitutional).

154. See Kaplan v. California, 413 U.S. 115, 118 n.3 (1973) (Mishkin v. New York, 383 U.S. 502(1966) 
only case since Roth where Court held books obscene and most were illustrated).

It has been suggested, however, that serious literature as well as hardcore 
pornography may evoke this same type of physical or quasi-physical arous
al.151 No doubt many people have been aroused by Lady Chatterly's Lover, or 
Tropic of Cancer, and there are people somewhere who are aroused sexually 
by the plays of Shakespeare, by the Kinsey Report, or even by Bambi. People 
may become sexually excited by art or music; it is said that Hitler’s speeches 
had the effect of arousing some of his listeners. The argument is that because 
all of the above constitute conduct protected by the first amendment, a 
distinction based on the capacity to cause sexual arousal is meaningless.

This argument misconceives the issue; it fails to recognize that a speech act 
may have multiple effects. Oral speech can have an intellectual effect and can 
have the physical effect of hurting the ears, breaking glass, or causing 
disruption by noise alone. The former is within the first amendment; the latter 
is not. The first amendment bars neither prohibitions on the use of sound 
trucks152 nor restrictions on talking in libraries.153 Books have intellectual 
content as well as physical mass. Although regulating the former is presump
tively prohibited by the first amendment,154 barring a person from stacking 
two tons of books on a sidewalk is not. Assuming that the purely physical 
stimulus of a picture, book, or magazine is outside the scope of the first 
amendment, the result in the case of Lady Chatterly's Lover, Tropic of Cancer, 
or perhaps Bambi, is protected intellectual appeal and effect inseparably 
admixed with physical appeal and effect. The first amendment prohibition of 
regulation of commingled intellectual and physical effects is not intended to 
protect the physical but to safeguard the intellectual content. Thus the 
amendment accords far greater importance to the protection of material that 
appeals to the intellectual nature of man than to the police power justifica
tions for regulating obscenity. Given this constitutional balance of interests, 
the first amendment nevertheless poses no bar to the regulation of material
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that has a solely physical content. The sexual stimulus in Lady Chatterley's 
Lover is only a side effect. Lawrence himself, after all, “would censor genuine 
pornography, rigorously.”155 Just as the government can censor noise but not 
a noisy political speech,156 as it can rigidly control automobile traffic but must 
be more circumspect in regulating parades and demonstrations, so the 
government under the first amendment may censor physical stimulation but 
not mentally oriented art or literature producing physical stimulation. The 
essence of the exclusion of hardcore pornography from the first amendment is 
not that it has a physical effect, but that it has nothing else.

155. D.H. Lawrence, Pornography and Obscenity, in Sex, Literature, and Censorship 64, 69 (H. 
Moore ed. 1959).

156. See Gregory v. City of Chicago, 394 U.S. Ill, 112 (1969); Terminiello v. Chicago, 337 U.S. 1, 6 
(1949); cf. Erznoznik v. City of Jacksonville, 422 U.S. 205, 212 (1975) (some offense to members of the 
public does not justify restricting speech); Cohen v. California, 403 U.S. 15, 21-22 (1971) (distinguishing 
between visual and aural offense; viewer can avert his eyes, listener cannot so easily protect his 
sensibilities).

157. See Richards, supra note 69, at 81-82.
158. For a judicial rejection of such an argument under current obscenity standards, see United States v. 

One Reel of Film, 481 F.2d 206, 210 (1st Cir. 1973).
159. See J. Lyons, Chomsky (2d. ed. 1977).
160. See Scanlon, supra note 15, at 206.
161.413 U.S. 376 (1973) (upholding ban on newspaper listing employment openings according to sexual 

classifications).
162. Id. at 391. Scanlon makes the same point by noting that there should be no bar to the prosecution of 

someone who discovers and publishes a recipe for making nerve gas out of gasoline, table salt, and urine. 
Scanlon, supra note 15, at 211 (“[H]e could be prohibited by law from passing out his recipe on handbills or 
broadcasting it on television as . . he could be prohibited from passing out free samples of his product in 
aerosol cans or putting it on sale at Abercrombie & Fitch.”).

Similarly, it has been argued that it is impossible to distinguish the 
pornographic from the propositional, to distinguish legal obscenity from 
thematic obscenity, because pornography is implicitly making a statement 
that the depicted activities are desirable or that pornography itself is 
valuable.157 In short, pornography pleads the case for a different sexual vision, 
opening the mind to a different view of sexual mores.158 But this argument 
proves too much. Almost any activity is itself an argument for its propriety. 
Chomsky has shown that all action is communicative.159 An assassination of 
the President is at once a violent act and a political statement.160 Pollution by 
a steel company is simultaneously an act and a statement that pollution is the 
necessary price of economic growth. Running down Main Street naked may 
be a statement about sexual values or an appeal for casting off our sexual 
inhibitions by doffing our clothes. But implicit in any meaningful constitu
tional definition of speech as communication is the idea that one can separate 
advocacy of an act from the act itself, even though the act contains an element 
of advocacy.

This is the distinction that is essential to an understanding of the holding in 
Pittsburgh Press Co. v. Pittsburgh Commission on Human Relations.161 There 
is a difference between arguing in favor of discrimination and discriminat
ing.162 Likewise there is a distinction between arguing for a new sexual vision 
and embodying it. Arguments for revolution are protected—revolution is 
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not.163 Arguments for sex are protected164—sex is not.165 Sex in and of itself is 
not protected by the first amendment. If sex is not protected, then two- 
dimensional sex is protected no more than three-dimensional sex, visual sex 
no more than tactile sex. Underlying all of the words of Roth, Miller, and 
Paris is the assumption that hardcore pornography is sex. The relevant 
precedent is not Schenck v. United States,166 Chaplinsky v. New Hampshire,161 
or Kingsley Pictures v. Regents;168 it is Doe v. Commonwealth's Attorney.169 
And it is this conception of pornography as action, pornography as physical, 
that rationalizes the exclusion of pornography from the protection of the first 
amendment.

As I have previously suggested, the Court has experienced difficulty in 
articulating the concept of pornography as non-speech. The historical 
discussion in Roth™ is perhaps its least successful attempt. The fact that some 
forms of obscenity were prohibited in colonial America is largely irrelevant to 
a meaningful, contemporary conception of constitutional “speech.” Blasphe
my was a criminal offense, as was political libel, but that is of little moment in 
1979.171 Moreover, obscenity in 1791 was a far more encompassing term than 
it is today.172 Although anyone can cite constitutional history and the 
scriptures to his purpose,173 historical analysis should not be completely 
discounted. At a minimum it demonstrates that the constitutional meaning of

163. See, e.g., Noto v. United States, 367 U.S. 290, 296-98 (1961) (distinguishes between advocacy and 
instigation of forcible overthrow of government); Scales v. United States, 367 U.S. 203, 228-30 (1961) 
(same); Yates v. United States, 354 U.S. 298, 312-27(1957) (same); cf. Brandenburg v. Ohio, 395 U.S. 444, 
447-49 (1969) (state may proscribe incitement of “imminent lawless action”).

164. See Kingsley Int’l Pictures Corp. v. Regents, 360 U.S. 684, 688-89 (1959) (“What New York has 
done, therefore, is to prevent the exhibition of a motion picture because that picture advocates an 
idea—that adultery under certain circumstances may be proper behavior. Yet the First Amendment’s basic 
quarantee is of freedom to advocate ideas. ... It protects advocacy of the opinion that adultery may 
sometimes be proper, no less than advocacy of socialism or the single tax.”)

165. See Doe v. Commonwealth’s Attorney, 425 U.S. 901 (1976) (mem.) (affirming 403 F. Supp. 1199, 
1200, 1203 (E.D. Va. 1975) (upholding state prohibition on homosexual relations); Lovisi v. Slayton, 539 
F.2d 349, 351-52 (4th Cir. 1976) (constitutional protection denied to married couple who invited stranger 
to observe and take part in their sexual activities), cert denied, 429 U.S. 977 (1977); cf. Eisenstadt v. Baird, 
405 U.S. 438 (1972) (assuming permissibility of antifomication statute). But see L. Tribe, supra note 4 at 
941-48.

166. 249 U.S. 47 (1919).
167. 315 U.S. 568 (1942).
168. 360 U.S. 684 (1960).
169. 425 U.S. 901 (1976) (mem.) (affirming 403 F. Supp. 1199 (E.D. Va. 1975)). My argument that the 

true issue in the regulation of hardcore pornography is not free speech but personal liberty follows, to some 
extent, Henkin, Morals and the Constitution: The Sin of Obscenity, 63 Colum. L. Rev. 391 (1963).

170. 354 U.S. at 482-84 (Court reviewed colonial laws and intent of Continental Congress; amendment 
intended to guarantee uninhibited expression of political ideas; libel and obscenity not protected because 
did not achieve that purpose).

171. See New York Times v. Sullivan, 376 U.S. 254, 279-80 (1964) (Constitution denies recovery by 
public official for defamation or libel unless he can prove “actual malice”; standard protects public 
criticism); Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 505-06 (1952) (impermissible under first and 
fourteenth amendments for state to censor motion pictures on grounds they are “sacrilegious”).

172. See generally F. Schauer, The Law of Obscenity 8-29 (1976). In many cases, courts were 
unwilling, in the interests of dignity, to discuss the details of the cases before them. Id. at 11. Furthermore, 
the few opinions that discussed the charges involved prosecutions for publication of works dealing with 
sexual intercourse and venereal disease, words no longer considered profane. Id. at 12.

173. Cf. W. Shakespeare, The Merchant of Venice, Act I, scene 2, line 98-99 (“Mark you this 
Bassanio, / The Devil can cite Scripture for his purpose.”).



1979] Speech and Obscenity 7Z I

“speech” has never coincided with the ordinary meaning of “speech.”174 The 
Roth opinion relies too heavily on the historical treatment of obscenity; that 
treatment is but one example of the proposition that “the unconditional 
phrasing of the First Amendment was not intended to protect every 
utterance.”175 But, as I have suggested in the first part of this article,176 the 
latter is an argument better made philosophically than historically.

174. Roth v. United States, 354 U.S. at 483.
175. Id. Other examples include blasphemy, profanity, and libel.
176.See text accompanying notes 66-117 supra.
177. See Memoirs v. Massachusetts, 383 U.S. 413, 418-19 (1966) (literature possessing minimal “social 

value” not obscene even if appealing to the prurient and patently offensive to average member of society 
based on contemporary community standards).

178. See Roth v. United States, 354 U.S. at 484 (all ideas of “social importance” deserve full 
constitutional protection); Jacobellis v. Ohio, 378 U.S. 184, 191 (1964) (Brennan, J.) (inappropriate to 
balance appeal to prurient interest and “social importance”; any social importance guarantees protection 
under Roth).

179. Two interesting collections outlining various uses and misuses of obscenity are R. Dhavan & C. 
Davies, Censorship and Obscenity (1978) and D. Hughes, Perspectives on Pornography 
(1970).

180. See note 178 supra.
181. 413 U.S. at 67.
182. Id. (incidental interference with “communication of ideas” not prohibited by first amendment).
183. Id. at 64.
184. Id. at 67-68. The Court in Paris undermines its own position by engaging in unnecessary 

justification for obscenity regulation. If its purpose was only to define the parameters of constitutional 
speech, and if hardcore pornography falls outside those parameters as well as outside the protection of any 
other constitutional provision, the state need show only a rational basis. A footnote would have been more 
than sufficient. See Hindes, supra note 78, at 353-54 & n.38.

The phrases “social value”177 and “social importance”178 are as fundamen
tally misleading as the historical inquiry. Of course pornography can have 
social value.179 So can pollution, sex, political assassination, twelve-hour days, 
small children working at sewing machines, long hair, or short skirts. The 
issue is not whether the activity has social value, but whether it is speech. It is 
speech in the constitutional sense if and only if it has a certain kind of value: 
value as the process and result of intellectual communication. There are many 
other kinds of value, but this is the only one protected by the first amendment. 
The first amendment is not and cannot be the guardian of everything that is 
valuable, and value per se does not give rise to first amendment protection.

Justice Brennan’s statement that obscenity was without social impor
tance180 was mistaken on two counts. First, he assumed that anything without 
value as speech must be without value. Second, he thereby invited anyone who 
could show that obscenity did possess social value, regardless of first 
amendment value, to challenge directly the analytical underpinnings of the 
Roth methodology. If the Court in Roth had distinguished communicative 
value from other sorts of value, it would have established a foundation for 
isolating “speech” from other forms of conduct. The Court attempted to 
salvage the Roth rationale in Paris Adult Theatres I by observing that the 
control of obscenity “is distinct from a control of reason and the intellect,”181 
by focusing on the “communication of ideas,”182 by excluding free will or 
social laissez-faire as constitutional values,183 and by observing that “the 
fantasies of a drug addict are his own and beyond the reach of government, 
but government regulation of drug sales is not prohibited by the Constitu
tion.”184 Both Paris and Miller, however, relied too heavily on the language in 
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Roth and, more significantly, on the definition of obscenity thereafter 
developed. The role of the definition of obscenity in promoting the distinction 
suggested here and implicit in Roth is critical, and must be evaluated in light 
of the purposes the definition is designed to serve.

IV. The Definition of “Obscenity”
The fundamental premise of this article is that certain verbal or pictorial 

materials are not speech in the constitutional sense. Because most verbal or 
pictorial materials do possess intellectual content, the purpose of a legal 
definition of obscenity must be to separate those that do not possess such 
content from those that do.185 Like “speech,” “obscenity” is a term of art that 
derives its meaning from its purpose—the essential separating function.186 
Once “obscenity” is confined to non-speech, as set forth in Roth, the 
distinction between legal obscenity and ordinary obscenity becomes appar
ent.187 Ordinary obscenity includes four-letter words and sexually explicit or 
offensive material having cognitive content. The purpose of the legal or 
constitutional definition of obscenity is to isolate that which lacks cognitive or 
intellectual content and not to describe certain forms of expression or 
communication.

185. See Schauer, Reflections on “Contemporary Community Standards”: The Perpetuation of an 
Irrelevant Concept in the Law of Obscenity, 56 N. Car. L. Rev. 1, 3-4 (1978) (definition of obscenity 
permits court to “separate” materials protected by constitution from those which are not). To determine 
whether regulation is permissible it is first necessary to decide on a definition and then to ascertain whether 
the material falls within the scope of the definition. Id.

186. The need to distinguish dictates that the Court establish a definition to use as its standard. Id. at 4- 
5.

187. See notes 119 & 134 supra.
188. Miller v. California, 413 U.S. 15, 24 (1973) (quoting Kois v. Wisconsin, 408 U.S. 229, 230 (1972) 

and Roth v. United States, 354 U.S. 476, 489 (1957)).
189. See Schauer, supra note 185, at 14-17 (noncognitive material having physical effect and appealing 

to prurient interest classified as conduct rather than speech).
190. 354 U.S. at 487 n.20. Not only are the Roth definitions largely irrelevant, they are at times 

inconsistent with each other.
191. See Schauer, supra note 185, at 14-17.
192. See text accompanying notes 151-56 supra.

Having established that the separating function is the purpose of the 
definition of obscenity, the true meaning of “appea[l] to the prurient 
interest”188 becomes apparent. Material which appeals to the prurient interest 
is intended to, and does in fact, produce a physical or quasi-physical stimulus 
rather than a mental effect.189 The Court’s opinion in Roth is curiously 
inconsistent because it suggests that “speech” has a constitutional meaning 
apart from its ordinary meaning, but that the definition of “prurient” can be 
obtained by looking in the dictionary.190 The dictionary definitions should not 
be determinative, but they do suggest that it is the physical or arousing 
characteristics that are essential to the exclusion of “obscenity” from the first 
amendment.191 The concept fundamental to the Miller test is that material 
appealing to the prurient interest is sex, and not merely describing or 
advocating sex. Material that appeals to the prurient interest is material that 
turns you on. Period.

Some literature, art, or other protected speech may also turn people on 
physically;192 the last prong of the test is designed to restrict legal obscenity to 
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that material which possesses only physical attributes, and is a necessary 
adjunct to the inherently overinclusive prurient interest test. The two tests 
operate to identify that which is solely physical. The “utterly without 
redeeming social value” test of Memoirs v. Massachusetts193 recognized the 
need to isolate the purely physical, but by using the criterion of social value it 
unnecessarily restricted state power, for reasons that I have discussed 
previously.194 The Court in Miller erroneously concluded that both the 
“utterly” and the “social value” tests of Memoirs were unnecessarily strict.195 
Although that was true of the “social value” criterion, it was not true of the 
“utterly” prong. The latter serves to exclude anything cognitive and thus 
serves to distinguish speech and non-speech. As Justice Brennan suggested in 
his Paris dissent, removal of the word “utterly” was inconsistent with the 
analytic underpinnings of Roth.196

193. 383 U.S. 413, 418-19 (1966) (unless book can be found to be “utterly without social value,” it is 
protected by first amendment).

194. See text accompanying notes 177-81 supra. The concept of “social importance” was criticized by 
Justice White in Memoirs v. Massachusetts, 383 U.S. at 462 (White, J., dissenting) (“social importance” 
not sole factor in banning material but part of constitutional test of protection; prohibition is affirmative act 
of state legislature, whose judgment determines social importance), and was rejected as ’’ambiguous“ in 
Miller v. California, 413 U.S. at 25 n.7 (same).

195. 413 U.S. at 24-25.
196. 413 U.S. at 96 (Brennan, J., dissenting) (modification of this aspect of the Memoirs test “may prove 

sufficient to jeopardize the analytic underpinnings of the entire scheme.”).
197. F. Schauer, supra note 9, at 140-41 (1976) (requirement that value be serious determines whether 

material is intended to convey literary, artistic, political, or scientific message). Dean Lockhart concurs in 
this interpretation. Lockhart, Book Review, 28 Hastings L.J. 1325, 1327 (1977).

198. Kois v. Wisconsin, 408 U.S. 229, 231 (1972).
199. See Erznoznik v. City of Jacksonville, 422 U.S. 205, 208-12 (1975) (to prohibit showing of drive-in 

movies containing nudity too extreme and may inhibit showing of “innocent” or “educational” films; 
privacy can be protected by averting one’s eyes); Cohen v. California, 403 U.S. 15, 16, 26 (1971) (mere 
display of “Fuck the Draft” on a jacket in courthouse offensive, but risk of stifling ideas too great; conduct 

A more appropriate test would be “utterly without literary, artistic, 
political, or scientific value,” or, better still, “utterly without intellectually 
communicative content.” If the word “serious” is to remain, it must be 
defined in terms of intent alone, a point I have made previously.197 So defined, 
it serves only to exclude the case of “[a] quotation from Voltaire in the flyleaf 
of ... an otherwise obscene publication.”198 But if the word “serious” is 
interpreted to allow jury or court evaluation of the worth of cognitive 
communication, then it is totally at odds both with the non-speech methodol
ogy and the philosophy of the first amendment.

I have reserved discussion of the second prong of the Miller test, patent 
offensiveness, because by now it should be clear that it serves no purpose in 
the definitional methodology. If the prurient interest test isolates material 
that has physical as opposed to mental effect, and if the “value” test restricts 
regulation to material that is solely physical in nature, what is left is not 
speech in the constitutional sense, regardless of whether anyone is offended, 
and regardless of whether any community’s standards are affronted. This test 
is inconsistent with the underlying premise of Roth, Miller, and Paris. By 
including “offensiveness” within the definition of obscenity, the Court 
suggests that offensiveness has a role in the determination of whether material 
constitutes speech. Protected speech is often offensive,199 and in other 
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contexts the Court has never suggested that offensiveness is relevant to the 
extent of first amendment protection.200 Offensiveness has nothing to do with 
whether an utterance is speech in the constitutional sense, and thus is not 
properly part of a definition whose sole purpose is to separate speech from 
non-speech.201

protected under first and fourteenth amendments). There is, however, some question as to the extent to 
which these holdings survive FCC v. Pacifica Foundation, 98 S. Ct. 3026, 3039, 3040-41 (1978) (ease with 
which child might listen to broadcast justifies special regulation). By relying on the degree of intrusiveness 
of the medium, the Court has cast a cloud on both Cohen and Erznoznik, since it seems as easy if not easier 
to turn off a radio or a television as it is to divert one’s eyes from a jacket in a courthouse lobby or a motion 
picture screen that can be seen from a highway. It may be that the assumption that offensiveness is relevant 
to speech value led to the unfortunate result in Pacifica.

200. But see FCC v. Pacifica Foundation, 98 S. Ct. at 3040-41 (offensive speech can be prohibited from 
airwaves when special facts render it unwarranted nuisance). The Pacifica holding may have implications 
beyond the regulation of the broadcast media.

201. See generally Schauer, supra note 185, at 17-21 (offensiveness of language not relevant or reliable 
determinant of constitutional protection).

202. Miller v. California, 413 U.S. at 27 (no one subject to prosecution unless materials “patently 
offensive ‘hardcore’ sexual conduct”).

203. See F. Schauer, supra note 9, at 109-13 (1976) (hardcore requirement works as check on court; 
guarantees that material not protected by first amendment).

204. This judgment is made negatively, after noting that only hardcore pornography is the subject of 
current prosecutions and convictions. The few attempted convictions of “softer” material have not 
survived appellate review.

205. 418 U.S. 153 (1974).
206. Id. at 159-61 (“Carnal Knowledge" not patently offensive and Miller does not place it outside scope 

of first amendment; community standards, although relevant, are subsidiary factor).
207. Paris Adult Theatre I v. Slaton, 413 U.S. at 73 (Brennan, J., dissenting) (one cannot bring stability 

to constitutional doctrines of obscenity without sacrificing basic protections of first amendment); Miller v. 
California, 413 U.S. at 47 (Brennan, J., dissenting) (statute imposes criminal penalty on distributor of 
obscene material; criterion overbroad). Justice Brennan went on to state:

[Ajfter 16 years of experimentation and debate I am reluctantly forced to the conclusion that 
none of the available formulas, including the one announced today, can reduce the vagueness 
to a tolerable level while at the same time striking an acceptable balance between the 
protection of the First and Fourteenth Amendments, on the one hand, and on the other the 
asserted state interest in regulating the dissemination of certain sexually oriented materials.

Id. at 84.
208. 413 U.S. at 85 n.9 (Brennan, J., dissenting).

The purpose of the definition of obscenity, therefore, is the isolation of 
material devoid of intellectually communicative content. The requirement 
that the material be hardcore pornography202 is but a check on the process;203 
only hardcore pornography could survive the proper application of the first 
and third prongs of the Miller test. The test must ultimately be evaluated in 
terms of the results. Does it work? The Miller test appears to have worked204 
after Jenkins v. Georgia205 made it clear that “community standards” were a 
minor factor in the determination of obscenity.206 207

Although the Miller formulation has been attacked as inherently too vague, 
the criticism has been on the grounds of practicality—that the test is 
incapable of principled application—and not that it lacks constitutional 
validity. This is essentially Justice Brennan’s argument in his dissents in Paris 
and Miller.201 Justice Brennan recognized that as long as the first amendment 
does not create a right of individuality per se, the non-speech approach 
remains intellectually defensible.208 His criticism was limited to the claim that 
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if this theoretically valid approach does not work in practice it should be 
abandoned. This is certainly a legitimate argument. If there is a substantial 
risk that the test will suppress or chill speech, the interests in obscenity 
regulation must give way to the interest in protecting speech. Moreover, the 
inability of government to make difficult distinctions between obscene and 
protected verbal or pictorial activity provides an independent justification for 
expanding the constitutional definition of speech at the fringe.209 Justice 
Brennan’s dissent must be taken more seriously than it was by the majority, 
because it properly recognizes the uncertainty inherent in the process and the 
practical results of that uncertainty.

209. See note 66 supra.
210. The argument that follows is an abbreviated version of a point I made at greater length in the 

context of a fuller exploration of the concept of uncertainty and chilling in first amendment analysis. 
Schauer, Fear, Risk, and the First Amendment: Unraveling the Chilling Effect, 58 B.U. L. Rev. 685 (1978).

211. Miller v. California, 413 U.S. at 24 (obscene material must portray “sexual conduct specifically 
defined by the applicable state law”). This factor has little bite today. See Ward v. Illinois, 431 U.S. 767, 
771-73 (1977) (prior state court decisions may specify types of material that law considers obscene; specific 
statutory definition unnecessary).

212. See Hamling v. United States, 418 U.S. 87, 119-24 (1975) (must be aware of contents of material, 
knowledge that material obscene not required); Smith v. California, 361 U.S. 147, 152-53 (1959) 
(prosecution of bookseller without knowledge of book’s contents for possession of book containing 
materials subsequently held obscene impermissible; conviction would hamper freedom of press). Thus, it is 
no longer required that the defendant be shown to have known that the materials were legally obscene.

213. 413 U.S. at 24. Thus, the patent offensiveness requirement may serve the solely pragmatic function 
of making it more difficult to prove that material is legally obscene.

214. However, this may be material of the type held subject to regulation in Young v. American Mini 

Justice Brennan failed to recognize, however, that unconstitutional chill
ing210 occurs only when the chilled material is itself material worth protecting. 
It is clear that the Miller test will cause some chilling. But what is it that is 
chilled? The division between speech and non-speech is somewhere between 
the two extremes of a continuum of intellectual content, ranging from 
political argument on the one end and a close-up photograph of an ejaculating 
male sexual organ (EMSO) shown solely for the purpose of stimulating a 
similar reaction on the other.

political speech EMSO

speech non-speech

Justice Brennan erroneously assumes that the Miller division is congruent 
with the speech/non-speech demarcation. By adding the specificity require
ment,211 a special scienter requirement,212 and the requirement that material 
be patently offensive to contemporary community standards,213 214 we have in 
fact moved the actual definition to the right of the division between speech 
and non-speech.

Thus, the material in area (B), which is not speech, is nevertheless 
protected under the Miller definition.214 If Miller remains vague and some

political speech
(A)

Miller
(B) (C)

EMSO

speech non-speech
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material in area (B) is subjected to regulation, no harm is done. In any event, 
an ideal separating function would subject the material in area (B) to state 
control. Unless Mr. Justice Brennan can show that the test is so vague as to 
have a chilling effect on area (A), his warning is unfounded.

V. Conclusion

Careful attention to the context and purpose of constitutional language 
produces a definition of speech that legitimates the Court’s refusal to accord 
first amendment protection to hardcore pornography. This definition reveals 
that “obscenity” in the constitutional sense can be isolated in a category of 
non-speech that does not possess first amendment value. This is not to say 
that the conception of the first amendment underlying this definition is 
necessarily correct; that judgment requires more critical examination.215 
Rather, it is significant that the Court’s treatment of obscenity is consistent 
with a vision that emphasizes intellectual (and perhaps public) communica
tion and not self-expression. If the Court is to be criticized, it must be for that 
conception of the first amendment and not for the approach to obscenity that 
flows naturally from it.

Theatres, Inc., 427 U.S. 50, 54, 62-64 (1976) (zoning ordinance prohibiting location of adult bookstores 
and theaters within 1000 feet of other such establishments valid exercise of police power and not prior 
restraint on speech).

215. See note 68 supra.
216. 413 U.S. at 58-61 & n.8 (obscenity has been found to correlate with crime; its existence arguably 

degrades level of decent society and invades right of privacy of those who wish to but cannot avoid it).
217. See generally Richards, supra note 69.

The Court’s treatment of pornography is easily justified, particularly since 
pornography is almost wholly pictorial. Pictures, after all, are not mentioned 
in the first amendment. Most pictures come within the purview of the first 
amendment because they are similar in relevant respects to linguistic 
communication. When these similarities are not present, there is no reason to 
extend the first amendment in this manner. Pornography is in this sense at the 
“fringe” of the amendment’s protection. Those who take a literal approach to 
the constitution should not worry about the Court’s pornography rulings. 
They should be concerned about the treatment of verbal betting, bigamy, 
price-fixing, and the truthful advertisement of unregistered securities, all of 
which inevitably involve the use of words.

Distinguishing between speech and non-speech is a constitutional function. 
The legislative or regulatory function is to identify a particular harm. 
Difficulty arises because many of the legislatively perceived harms flowing 
from obscenity are present in speech as well as non-speech. Obscenity may 
offend, degrade the environment, or cause antisocial conduct.216 The same 
damage may in most instances be caused by sexually explicit speech as well as 
by pornographic non-speech. In drawing the constitutional line, the Supreme 
Court has placed it somewhere in the middle of the area of legitimate 
legislative concern. Often a legislature cannot deal with an entire class of 
harm without infringing upon speech as well as non-speech. It cannot regulate 
speech without making a far greater showing of need than is currently 
available on the evidence.217 The effect of the first amendment, therefore, is to 
limit the legislative bodies to regulating only part of a problem.
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The latter proposition in itself is not startling. If a city council wants quiet 
parks it can keep out trucks but not speeches, both of which cause noise but 
only one of which is outside the scope of first amendment protection. But the 
problem here is that any constitutionally drawn legislation will be largely 
futile. A legislature restricted solely to dealing with non-speech may be 
doomed to failure in trying to make society safer, more moral, less subject to 
offense, or more pleasant. Yet no other solution is possible. Ultimately the 
legislative goals must yield to the first amendment. In the interest of 
maximum first amendment protection, the Court has doomed the legislature 
to largely ineffective measures. I would suggest that faced with this reality the 
legislature should refrain from regulation. But this is a legislative and not a 
constitutional choice. The Constitution properly limits the legislature to what 
may seem an artificially constrained area. What remains to be regulated is not 
a constitutional concern.





Rule 10b-5 and the Corporation’s Affirmative Duty 
to Disclose

Jeffrey D. Bauman*

In order to make responsible investment decisions investors must be 
adequately informed. In this article Professor Bauman argues that 
the existing disclosure requirements of the federal securities laws do 
not meet the informational needs of investors because there is no 
affirmative duty to disclose all material information. In order to fill 
this substantial gap in the existing disclosure scheme, Professor 
Bauman argues that rule 10b-5 should be read to require prompt 
disclosure of all material information subject only to limited excep
tions and should be applicable even in the absence of trading or prior 
inaccurate disclosure.

Corporations today live in an age of disclosure. Not only must they comply 
with the formal disclosure requirements of federal securities laws,1 but they 
must also disclose to avoid liability under rule 10b-52 for trading on the basis

•Associate Professor of Law, Georgetown University Law Center. B.A., Yale University 1959; M.A., 
Yale University 1962; LL.B., Yale Law School 1963.

I would like to acknowledge the considerable assistance given in the preparation of this article. My 
colleague Donald E. Schwartz gave immeasurably of his time, encouragement, and stimulation. Many 
helpful comments and criticisms came from my colleagues John C. Coffee, Jr. and Roy A. Schotland and 
from Lloyd Feller and Elliott J. Weiss. I received invaluable help throughout from my student assistants; 
special thanks to David P. Buchholtz, Norman Dupont, Howard J. Ross and Mark A. Wainger. Finally, I 
would like to thank Kathleen M. Russo and other members of the Georgetown Law Journal for their 
editorial assistance.

1. See Securities Exchange Act of 1934, §§ 13, 14, 15 U.S.C. §§ 78m, 78n, 78o (1976) (requiring periodic 
reports to Securities and Exchange Commission (SEC) and disclosure in proxy statements and tender 
offers) [hereinafter cited as 1934 Act]; Securities Act of 1933, §§ 7, 10, Schedule A, 15 U.S.C. §§ 77g, 77j, 
77aa (1976) (requiring disclosure in registration statements and stock offering prospectus) [hereinafter 
cited as 1933 Act],

Various rules have been adopted pursuant to these statutory provisions. See 17 C.F.R. §§ 240.13a-l, 
240.13a-l 1, 240.13a-13 (1978) (requiring annual, current, and quarterly reports on forms provided by 
SEC); 17 C.F.R. §§ 249.308, 249.308(a), 249.310 (1978) (specifying forms to be used for reports); 17 C.F.R. 
§ 239.11 (1978) (specifying required disclosure in registration statement).

2. 17 C.F.R. § 240.10b-5 (1978). The rule provides:

It shall be unlawful for any person, directly or indirectly, by the use of any means or 
instrumentality of interstate commerce, or of the mails or of any facility of any national 
securities exchange,

(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in the light of the circumstances under which 
they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would operate as 
a fraud or deceit upon any person, in connection with the purchase or sale of any security.

Rule 10b-5 is promulgated pursuant to Section 10(b) of the 1934 Act, 15 U.S.C. § 78j(b) (1976), which

935
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of nonpublic information* 3 or failing to correct their previous misstatements.4 
In addition, corporations disclose because they perceive that rule 10b-5 may 
require them to do so even in the absence of trading or prior inaccurate 
disclosure.

states:

It shall be unlawful for any person, directly or indirectly, by the use of any means or 
instrumentality of interstate commerce or of the mails, or of any facility of any national 
securities exchange . . .

(b) To use or employ, in connection with the purchase or sale of any security registered on 
a national securities exchange or any security not so registered, any manipulative or deceptive 
device or contrivance in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the protection of investors.

3. See Kohler v. Kohler Co., 319 F.2d 634, 638 (7th Cir. 1963) (directors found to have exercised due 
diligence in ascertaining and disclosing material facts when corporation purchased stock from minority 
stockholder); In re Ward La France Truck Corp., 13 S.E.C. 373 (1943) (corporation held liable for failing 
to disclose material facts to shareholders of another corporation acquired in tender offer); cf. SEC v. Texas 
Gulf Sulphur Co., 401 F.2d 833, 852 (2d Cir. 1968) (en banc) (holding directors liable for trading on basis 
of inside knowledge of mineral strike), cert, denied, 394 U.S. 976 (1969).

4. SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 862 (2d Cir. 1968) (en banc) (corporation held liable 
for issuing misleading press release), cert, denied, 394 U.S. 976 (1969). But cf. Electronic Specialty Co. v. 
International Controls Corp., 409 F.2d 937, 949 (2d Cir. 1969) (no requirement that company correct 
misstatement in press not attributable to it). See generally 2 A. Bromberg, Securities Law: Fraud § 
6.11, at 138.401 (1977) (liability for failure to correct and update public statements).

5. For convenience, this duty will be referred to in the balance of the article as the duty to disclose. The 
duty to disclose has been discussed by various commentators, but few have attempted to analyze it fully. 
See generally 1-4 A. Bromberg, supra note 4 , §§ 4.2, 5.2, 7.4, 8.2, 12.2-.6 , at 69, 91, 165, 197, 267; 5 A. 
Jacobs, The Impact of Rule 10b-5 §§ 87-94, at 4-1,-27 (rev. 1st ed. 1978); Feuerstein, The Corporation's 
Obligation of Disclosure Under the Federal Securities Laws When It Is Not Trading in Its Stock, 15 
N.Y.L.F. 385 (1969); Talesnick, Corporate Silence and Rule 10b-5: Does a Publicly Held Corporation Have 
an Affirmative Obligation to Disclose?, 49 Denver L.J. 369 (1973). See also Bauman, Corporate Disclosure 
and Dissemination, in Practicing Law Institute, Corporate News Dissemination 63, 153-54 
(1976) (Bibliography) [hereinafter cited as Corporate NewsDissemination.

6. See Goldberg v. Meridor, 567 F.2d 209, 221 n.10 (2d Cir. 1977) (suggesting existence of affirmative 
duty to disclose under 10b-5 even in the absence of trading), cert, denied, 434 U.S. 1069 (1978); Financial 
Indus. Fund, Inc. v. McDonnell Douglas Corp., 474 F.2d 514, 521 (10th Cir.) (en banc) (per curiam) 
(dictum) (possible for plaintiff to prevail in 10b-5 action in absence of direct purchase or sale, insider 
trading, or tipping by defendant), cert, denied, 414 U.S. 874 (1973); Mitchell v. Texas Gulf Sulphur Co., 
446 F.2d 90, 100, 102 (10th Cir.) (dictum) (when company has duty to correct rumor, insider trading not 
required for 10b-5 private action), cert, denied, 404 U.S. 1004 (1971); SEC v. Texas Gulf Sulphur Co., 401 
F.2d 833, 861 (2d Cir. 1968) (en banc) (10b-5 intended to protect investors irrespective of insider trading), 
cert, denied, 394 U.S. 976 (1969).

7. The SEC originally did not espouse a duty to disclose in the absence of trading. Cf. Brief of the 
Securities and Exchange Commission, Amicus Curiae, at 27, Heit v. Weitzen, 402 F.2d 909 (2d Cir. 1968), 
cert, denied, 395 U.S. 903 (1969) (applicability of § 10(b) and rule 10b-5 should not depend on trading by 
corporation or its insiders if there has been widespread dissemination of affirmatively false or misleading 
corporate statements); Note, Texas Gulf Sulphur and the Duty of Disclosure, Another View, 55 Geo. L.J. 

The parameters of some of these disclosure obligations are now reasonably 
clear. The extent to which rule 1 Ob-5 imposes a duty to disclose in the absence 
of trading or prior inaccurate disclosure, however, remains relatively un
defined.5 Although no case has so held, a few courts have suggested that there 
is a general duty to disclose.6 The Securities and Exchange Commission 
(SEC), while suggesting the existence of such a duty, has not embodied it in a 
rule or administrative decision.7 Indeed, only the major stock exchanges 
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impose a general duty to disclose, and their requirements apply only to a 
small fraction of all publicly held corporations.8 In addition, it is uncertain 
whether a corporation has a duty to correct materially false and misleading 
statements that it did not make. Similarly, it is unclear to what extent a 
corporation must update its own prior statements that, although accurate 
when made, have become materially misleading. The few cases that have 
attempted to deal with these questions are marked by analytic uncertainty 
and imprecision.

664, 695 n.174 (1967) (citing Address of David Ferber, Solicitor, SEC, Before New York Society of 
Security Analysts, Feb. 17, 1966, p.6) (noting that SEC did not charge Texas Gulf Sulphur with violation 
of 10b-5 in absence of trading or prior misstatement). In 1970, however, the SEC, in what has become its 
principal statement on timely disclosure, emphasized the corporation’s duty to make prompt and accurate 
disclosure of material developments. Securities Exchange Act of 1934 Release No. 8995, [1970-1971 
Transfer Binder] Fed. Sec. L. Rep. (CCH) (| 77,915, at 80,035 (Oct. 15, 1970). In this release, the SEC 
implied that the duty exists in the absence of trading or prior inaccurate disclosures. See id. The SEC also 
pointed out that this duty is distinct from the duty to comply with statutory reporting requirements and 
that, although the two obligations may overlap, compliance with one duty will not necessarily satisfy the 
other. Id. See also Securities Exchange Act of 1934 Release No. 10569, [1973-1974 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) (] 79,607, at 83,629 (Dec. 20, 1973) (companies obliged to disclose impact of fuel 
shortages on their operations); Securities Exchange Act of 1934 Release No. 9650, [1972-1973 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) (| 78,852, at 81,865 (June 22, 1972) (defense and other long term 
contractors obliged to disclose engineering and technical problems and significant dollar amounts, as well 
as progress towards completion).

8. The duty to disclose imposed by the New York Stock Exchange (NYSE) is set forth in its Company 
Manual but not in its listing agreement. See New York Stock Exchange Company Manual § A2, at 
A-18 (1968) [hereinafter cited as Company Manual]. The American Stock Exchange (AMEX) includes 
the duty to disclose in both the listing agreement and its Company Guide. See American Stock 
Exchange Company Guide §§ 401-406 & app. 1 (1973) [hereinafter cited as Company Guide]; notes 
211-25 infra and accompanying text.

The National Association of Securities Dealers, Inc. also has a duty to disclose that applies to all 
corporations whose securities are listed on NASDAQ. The sanction for violation of the duty is delisting. 
NASD Bylaws, Art. XVI, § 3, Schedule D, part II B.3.b (1979).

9. See Goldberg v. Meridor, 567 F.2d 209, 221 n.10 (2d Cir. 1977) (recognizing the issue but not 
deciding whether there is an affirmative duty to disclose under 10b-5 in the absence of trading), cert, 
denied, 434 U.S. 1069 (1978).

10. See Ross v. A. H. Robins Co., [1979] Fed. Sec. L. Rep. (CCH), ([ 96,737 (S.D.N.Y. Jan. 8, 1979).
11. Neither the 1933 Act nor the 1934 Act define “material,” although both statutes use the term. See 

1934 Act §§ 9, 14, 15 U.S.C. §§ 78i(a)(4), 78n(e); 1933 Act §§ 11, 12, 15 U.S.C. §§ 77k(a), 77(1)(2). The 
rules under those acts, however, define material information as that “as to which an average prudent 
investor ought reasonably to be informed” before entering into a securities transaction. See 17 C.F.R. § 
230.405(1) (1978); id. § 240.12b-2(j) (1978).

The Supreme Court recently defined materiality in the context of a section 14(a) action. See TSC Indus., 
Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976) (omitted fact material if “substantial likelihood that 
reasonable shareholder would consider it important” when making voting decision) (emphasis added). The 
same standard of materiality is applicable in 10b-5 actions. See Haravy v. Apparel Indus., 571 F.2d 737, 

Recently, however, courts have shown a renewed interest in these prob
lems. One court, in dicta, raised anew the question of the general duty to 
disclose under rule 10b-5.9 Another court recently held that a corporation 
violated rule 10b-5 when it failed to update its own prior statements that had 
become materially false and misleading over a period of time.10

This article explores the extent of a corporation’s duty to disclose material 
information. It asserts that rule 10b-5 requires prompt disclosure of all 
material information even in the absence of trading or prior inaccurate 
disclosure,11 and subject only to limited exceptions. After tracing the source 
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of the duty and examining the problems of form, manner, and timing of 
disclosure, the article addresses some special problems under rule 10b-5—the 
duty to update, the duty to correct, and the duty to disclose financial 
projections. Finally, the article examines alternative sources of liability for 
failure to disclose. Although two other sources are available, the article 
concludes that rule 10b-5 is the most appropriate vehicle for imposing 
liability.

I. The Duty to Disclose: An Overview

The fraud element of a 10b-5 cause of action is satisfied by a finding of 
deception. There are two theories why failure to disclose material information 
constitutes deception in violation of rule 10b-5. Failure to disclose may 
constitute a breach of the corporation’s implied representation that it will 
disclose material information. Alternatively, if a corporation permits previous 
disclosures that are no longer accurate to remain uncorrected, it implicitly 

741 n.5 (2d Cir. 1978).
Once the standard of materiality is defined, however, the concept of materiality will still vary with the 

context in which it is to be determined; information may be defined as material for some purposes but not 
for others. The SEC itself has recently stated that in determining materiality, “there is no litmus paper 
test. . . . [T]he consideration whether particular information should be disclosed necessarily depends on 
the context in which the question arises.” Securities and Exchange Commission, Report of the 
Securities and Exchange Commission on Questionable and Illegal Corporate Payments 
and Practices 22 (May 1976) [hereinafter cited as SEC Report]. Former SEC Chairman Ray Garrett, 
Jr., has suggested that the disclosure requirements could vary depending on whether disclosure was in 
connection with an investment or a voting decision. Ray Garrett, Jr., The Uses of Disclosure 6, 10 
(National Investor Relations Institute, Sept. 30, 1975); see SEC Report, supra at 34 & n.24 (disclosure in 
proxy statement of material facts regarding corporate officer’s questionable payments may be required if 
conduct relevant to quality of management, any prior disclosure occurred significantly earlier, and 
management has not disclosed intent to stop practices); cf. Rafal v. Geneen, [1972-1973 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) [J 93,505, at 92,441 (E.D. Pa. 1972) (action for securities law violation against 
candidates for director relevant to election and should have been disclosed in proxy statement).

Courts have also recognized that the context may alter the standard of materiality. See SEC v. Geon 
Indus., Inc., 531 F.2d 39, 48 (2d Cir. 1976) (potential merger material for purposes of imposing duty to 
abstain from tipping, but not necessarily material for purposes of disclosure in SEC report); Spielman v. 
General Host Corp., 402 F. Supp. 190, 194 (S.D.N.Y. 1975) (materiality in abstract is meaningless 
concept), offd, 538 F.2d 39 (2d Cir. 1976) (per curiam); Feit v. Leasco Data Processing Equip. Corp., 332 
F. Supp. 544, 571 (E.D.N.Y. 1971) (because formal legal document, 1933 Act prospectus should have 
disclosed surplus even if only small number of potential traders would want to know). For a comprehensive 
treatment of the concept of materiality, see Hewitt, Developing Concepts of Materiality and Disclosure, 32 
Bus. Law. 887 (1977).

For the purpose of applying the duty to disclose, the context in which materiality must be defined is that 
of the trading market in which ongoing investment decisions are being made. In this context, information is 
material and disclosure is required if the information would have a reasonably immediate impact upon the 
reasonable investor’s investment decision. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 849 (2d Cir. 
1968) (en banc) (suggesting that information material if it affects desire of investors to buy, sell, or hold 
company’s securities), cert, denied, 394 U.S. 976 (1969); cf. Fleischer, Securities Trading and Corporate 
Information Practices: The Implications of the Texas Gulf Sulphur Proceeding. 51 Va. L. Rev. 1271, 1289 
(1965) (management’s duty to disclose should be limited to extraordinary situations reasonably certain to 
affect substantially market price of security). This standard is similar to the English concept of “price
sensitive information.” See Lipton, English Company Law Reform Proposals, 2 Sec. Reg. L.J. 16, 27 
(1974). See also ALI, Fed. Sec. Code § 257 (Proposed Official Draft, Mar. 15, 1978) (definition of "fact of 
special significance”). Clearly, this determination will often be difficult; indeed, many duty-to-disclose 
cases will turn on the materiality of the undisclosed fact. For the purposes of this article, materiality will be 
assumed.
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permits those disclosures to represent present conditions. Either of these 
failures to disclose may be considered deceptive.

Because the situations giving rise to the duty are often so complex, a 
corporation should have some discretion to determine the form, manner, and 
timing of disclosure. Of these the last is the most complex. For example, it 
would be unfair to penalize a corporation for what appears in hindsight to be 
untimely disclosure if the corporation has made a reasonable effort to 
disclose.12 Additionally, a balance must often be struck between the legitimate 
informational needs of investors and the equally legitimate need of the 
corporation and its nontrading stockholders for silence. These competing 
needs are particularly difficult to harmonize because, at any given time, the 
corporation’s nontrading stockholders far outnumber those investors who are 
trading in the corporation’s securities.

12. See notes 94-123 infra and accompanying text.
13. See Financial Indus. Fund, Inc. v. McDonnell Douglas Corp., 474 F.2d 514, 518 (10th Cir.) (en 

banc) (per curiam), cert, denied, 414 U.S. 874 (1973); SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 850 
n.12 (2d Cir. 1968) (en banc) (dictum), cert, denied, 394 U.S. 976 (1969).

Were the duty to disclose rigidly interpreted, innocent nontrading 
stockholders would ultimately bear either the business losses that the 
corporation could suffer from premature disclosure or the burden of any 
damages assessed against the corporation for breach of the duty. Although 
stockholders always bear the ultimate loss whenever corporations pay 
damages, the difficulty in deciding when to disclose adds to the potential 
unfairness of imposing such losses on innocent stockholders and suggests a 
need to limit the duty. Courts generally consider timing to be a question of 
management’s discretion and have hesitated to disturb the exercise of that 
discretion.13 Courts should examine closely the question of timing, however, 
and give weight, but not complete deference, to the corporation’s judgment. 
Added judicial scrutiny will encourage corporations to consider the need for 
disclosure without affording unreasonably wide latitude to corporate manage
ment in deciding the timing of disclosure. Because the duty is designed to 
encourage full and prompt disclosure rather than to penalize corporations for 
failure to disclose, satisfaction of the duty should turn on a corporation’s 
disclosure procedures and whether the corporation has acted reasonably in 
determining whether, when, and how to disclose.

One element of any action brought under rule 10b-5, which raises 
particularly difficult questions in the context of timing, is scienter. Clearly, 
when a corporation actually intends to deceive by failing to disclose, the 
requisite scienter is present. It is more difficult, however, to determine when 
intent to deceive should be inferred. If actual knowledge of the undisclosed 
material fact establishes a constructive intent to deceive, scienter would exist 
in almost every duty-to-disclose case because a corporation delaying disclo
sure almost certainly is aware of both the materiality of the information and 
the fact of nondisclosure. Consequently, a corporation could be found to have 
violated rule 10b-5 even if it were acting reasonably in determining the timing 
of disclosure. To avoid this result, scienter should not be inferred if a 
corporation acts with due care and good faith with respect to its duty to 
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disclose. Reckless conduct in connection with the duty to disclose, however, 
should constitute scienter.14

14. See notes 131-40 infra and accompanying text.
15. Hence, the article does not discuss the obligations of corporate management in connection with their 

own securities transaction or with the liability arising from breach of these obligations.
16. In order to prevail in a rule 10b-5 action, the SEC must prove the following: (1) The defendant used 

interstate commerce, the mails, or a national sécurités exchange in committing the alleged violation, see 
1934 Act § 10, 15 U.S.C. § 78j; 17 C.F.R. § 240.10b-5, quoted at note 2 supra-, (2) the defendant made a 
misrepresentation or misleading omission, or committed some other deception or fraud, see 1934 Act § 
10(b), 15 U.S.C. § 78j(b); (3) the misleading or undisclosed information was material, 17 C.F.R. § 240.10b- 
5; see TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976) (information material if it has 
substantial likelihood of affecting deliberations of reasonable investor); and (4) the prohibited act occurred 
“in connection with the purchase or sale of [a] security,” 1934 Act § 10(b), 15 U.S.C. § 78j(b); 17 C.F.R. § 
240.10b-5. Although the SEC must show some relationship between the prohibited act and the purchase or 
sale of a security, it need not prove that the prohibited act caused any actual injury. See SEC v. Texas Gulf 
Sulphur Co., 401 F.2d 833, 860-61 (2d Cir. 1968) (en banc) (“in connection with” requirment met when 
device causes reasonable investor, relying thereon, to purchase or sell security), cert, denied, 394 U.S. 976 
(1969). It is unclear whether the SEC must prove that the defendant acted with scienter or whether a 
showing of negligence is sufficient to impose liability. See Ernst & Ernst v. Hochfelder, 425 U.S. 185, 194 
n.12 (1976) (leaving open question whether scienter necessary element of injunctive action). Compare SEC 
v. Bausch & Lomb, Inc., 420 F. Supp. 1226, 1240-41 (S.D.N.Y 1976) (proof of scienter required in 10b-5 
injunctive proceeding by SEC), aff d on other grounds, 565 F.2d 8 (2d Cir. 1977) with SEC v. Aaron, [1979] 
Fed. Sec. L. Rep. (CCH) (] 96,800, at 95,128-32 & n.10 (2d Cir. Mar. 12, 1979) (proof of scienter not 
required in 10b-5 injunctive actions by the SEC). Cf. SEC v. American Realty Trust, 586 F.2d 1001, 1005- 
07 (4th Cir. 1978) (proof of scienter not required in injunctive action by the SEC under § 17a of 1933 act); 
SEC v Universal Major Indus. Corp., 546 F.2d 1044, 1047 (2d Cir. 1976) (proof of negligence only required 
in SEC injunctive proceeding under § 5 of the 1933 Act), cert.

In addition, there are some special problems that arise out of the duty to 
disclose. In some situations, a corporation will have a duty to update its own 
previously disclosed information that, although accurate when made, has 
become materially misleading because of subsequent events. A corporation 
has a duty to update previously disclosed information if an investor could 
reasonably rely on the continuing accuracy of that information. Similarly, 
although a corporation cannot be held responsible for the accuracy of all 
publicly available information, it will be required to correct misstatements 
made by corporate officials or by persons outside the corporation. Like the 
duty to update, this obligation is not absolute; it will arise only when the 
misstatement has been made either by an outsider who has a special 
relationship with the corporation, or by a corporate officer whose position 
creates an added expectation that the disclosure is reliable. Even then, a 
corporation should not have a duty to correct if it has established procedures 
to prevent such misstatements, and these procedures are breached through no 
fault of the corporation.

Some words of caution are appropriate. The potential scope of this article is 
almost as broad as the potential scope of the duty to disclose, and some limits 
on both are necessary. The principal purpose of this article is to propose both 
a normative duty to disclose and the standards required to comply with that 
duty.15 The article raises, but does not purport to answer completely, 
questions of who could enforce the duty to disclose and what remedies could 
be obtained for its breach. It is clear that the SEC, through its existing 
statutory powers, can enforce the duty and obtain injunctive relief if it can 
establish a breach.16 Similarly, injured investors could recover damages under 
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rule 10b-5 if they could satisfy the elements of a private cause of action.17 It is 
also clear that, to the extent a similar duty exists under the stock exchange 
rules, the exchanges could enforce that duty in a delisting proceeding.18 
Alternatively, an investor could seek to develop an implied right of action for 
breach of the stock exchanges’ existing duty to disclose. Such liability, 
premised on either a theory that a breach of the exchanges’ duty to disclose 
consitutes a breach of a rule adopted pursuant to the federal securities laws or 
on the theory that investors are third-party beneficiaries under state common 
law contract principles, would be difficult to establish.

denied, 434 U.S. 834 (1977); SEC v. World Radio Mission, 544 F.2d 535, 540-41 (1st Cir. 1976) (dictum) 
(proof of scienter not required in 10b-5 injunctive action; injunction to protect public not to punish state of 
mind). Most recently, courts have declined to decide this issue, either by inferring scienter from the 
defendant’s conduct or by finding that the complaint sufficiently alleged scienter. See SEC v. Wills, [1977- 
1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) U 96,102, at 91,972-73 (D.D.C. 1977) (SEC complaint 
alleging defendant used devices and schemes to defraud sufficiently alleges scienter); SEC v. American Beef 
Packers, Inc., [1977-1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) H 96,079, at 91,876 (D. Neb. 1977) 
(scienter found in § 14(a)(9) action; president signed proxy statement and annual report with knowledge 
that certain credit transactions had been omitted from it). See generally 90 Harv. L. Rev. 1018 (1977) 
(comparing Bausch & Lomb with World Radio Mission; suggesting that if focus of inquiry is future 
undesirable conduct, scienter will be found if court concludes that future conduct likely).

17. The courts have long recognized a private cause of action for breach of rule 10b-5. See Kardon v. 
National Gypsum Co., 73 F. Supp. 798, 800 (E.D. Pa.) (private claim withstood motion to dismiss), 
modified on other grounds, 83 F. Supp. 613 (E.D. Pa. 1947). Like the SEC, a private plaintiff must show the 
use of jurisdictional means and the commission of a prohibited act. See the 1934 Act § 10, 15 U.S.C. § 78(j); 
17 C.F.R. § 240.10b-5, quoted at note 2 supra. In addition, the private plaintiff must show the following: (1) 
Standing to sue because he purchased or sold the corporation’s securities, and was not merely a potential 
investor, see Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 749 (1975); (2) the defendant acted 
with scienter, Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976), see Rolf v. Blyth, Eastman Dillon & 
Co., 570 F.2d 38, 44 (2d Cir. 1978) (recklessness held to constitute scienter when alleged aider and abettor 
owed fiduciary duty to defrauded party), cert, denied, 97 S. Ct. 642 (1978); and (3) the prohibited act 
occurred “in connection with the purchase or sale of [a] security,” 17 C.F.R. § 240.10b-5.

The “in connection with” requirement is stricter in a private cause of action than in an SEC action. The 
private plaintiff must prove actual injury. See 1934 Act § 28, 15 U.S.C. § 78bb(a) (limiting recovery to 
actual damages). The private plaintiff must also prove that the defendant’s act caused his loss. Titan 
Group, Inc. v. Faggen, 513 F.2d 234, 239 (2d Cir. 1975). In the case of misrepresentation, the plaintiff must 
have relied on the defendant’s misleading statement. See Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 90, 
102 (10th Cir.), cert, denied, 404 U.S. 1004 (1971). In the case of an omission, however, the obligation to 
disclose and the withholding of a material fact constitute causation as a matter of law, even in an open 
securities market where there is no privity of contract. Affiliated Ute Citizens v. United States, 406 U.S. 
128, 154 (1972); cf. Fridrich v. Bradford, 542 F.2d 307, 318-19 (6th Cir. 1976) (no causation when 
defendant insider’s trading did not affect stock price and defendant did not otherwise influence plaintiff to 
sell), cert, denied, 429 U.S. 1053 (1977).

For a general discussion of the elements of a 10b-5 cause of action, see 2 A. Bromberg supra note 4 , §§ 
8.2, 8.3, 8.5, 8.7-.9, 10.1; 5-5A A. Jacobs, supra note 5, pts. 2-9.

18. See notes 226-95 infra and accompanying text.
19. See Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 473-76 (1977) (fraud under 10b-5 requires 

deception or manipulation designed to mislead investors); Piper v. Chris-Craft Indus. Inc., 430 U.S. 1, 42 
(1977) (defeated tender offeror has no standing to sue for damages under § 14(e) of the 1934 Act); TSC 
Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976) (fact material if substantial likelihood that 
reasonable shareholder would consider it in deciding how to vote); Ernst & Ernst v. Hochfelder, 425 U.S. 
185, 193 (1976) (civil action for damages under 10b-5 requires more than negligence); Blue Chip Stamps v. 
Manor Drug Stores, 421 U.S. 723, 749 (1975) (plaintiff in private action under rule 10b-5 must be 
purchaser or seller of security). See generally Lowenfels, Recent Supreme Court Decisions Under the 
Federal Securities Laws: The Pendulum Swings, 65 Geo. L.J. 891 (1977).

Finally, it must be recognized that this article espouses the creation of a 
duty under rule 10b-5 at a time when the Supreme Court has been giving the 
federal securities law an increasingly narrow interpretation.19 Nonetheless, 
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this article argues that the duty to disclose, although not expressly mandated 
by rule 10b-5, is consistent with the language of the rule, the legislative 
history of the 1934 Act, and the policies underlying both the Act and the 
rule.20 The duty would provide investors with additional information about 
corporations and would enhance investor trust and confidence in the 
securities markets.21 Moreover, it is a needed supplement to the existing 
mandatory disclosure system of the 1934 Act,22 a system that often results in 
investors either not obtaining certain information at all or obtaining it when it 
is less useful in making an investment decision.23 Furthermore, however 
narrow the Court’s recent interpretations of rule 10b-5, the Court has 
continued to recognize that the basic purpose of the federal securities laws is 
to protect investors in their securities transactions.24 It is this end that the 
duty to disclose is designed to further.

20. The decision with the most bearing on the duty to disclose is Santa Fe Indus., Inc. v. Green, 430 U.S. 
462 (1977), which defined “deceptive” and “manipulative” for purposes of section 10(b). In that case, the 
plaintiffs, minority shareholders in a 95%-owned subsidiary of Santa Fe Industries, alleged that the merger 
of Santa Fe and the subsidiary, though valid under the Delaware short-form merger statute, violated 
section 10(b) and rule 10b-5. Id. at 467-68. The asserted bases of the violation were the lack of notice of the 
merger, the absence of a valid business purpose for the merger, and the unfair price offered the minority 
shareholders. Id. The Court held that the merger was neither “deceptive” nor “manipulative” because 
there was no misrepresentation, omission, or any artificial effect on market activity designed to mislead 
investors. Id. at 471-72.

This article agrees that either deception or manipulation is necessary to state a cause of action under 
section 10(b). The duty to disclose simply expands the concept of a misrepresentation or omission 
necessary to a finding of deception.

21. See, e.g., SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 848 (2d Cir. 1968) (en banc) (goal of 
securities laws to give all investors trading on impersonal exchanges relatively equal access to material 
information), cert, denied, 394 U.S. 976 (1969); 4 A. Bromberg; supra note 4, §§ 12.2-.6, at 269-77 (listing 
purposes of 10b-5); Feuerstein, supra note 5 , at 403 (success of economic system depends on investor 
confidence, which in turn depends on ease with which investors can ascertain pertinent facts regarding 
investments).

22. See 1934 Act, § 13, 15 U.S.C. § 78m(1976); 17C.F.R. §§ 24O.13a-l, 24O.13a-l 1, 240.13a-13; Forms 
10-K, 8-K, 10-Q. Current reports must be filed upon the occurrence of any of the following events: change 
in the control of the registrant, acquisition or disposition of a significant amount of assets, institution of 
material legal proceedings, change in the registrant’s certifying accountant, bankruptcy or receivership, or 
resignations of registrant’s directors. Form 8-K, Items 1-6.

23. See Form 8-K, General Instruction B (current report to be filed within 15 days of occurrence of 
specified event); Form 10-Q, § A(b) (quarterly report to be filed within 45 days after end of each of first 
three quarters of each fiscal year); Form 10-K, General Instruction A(b) (annual report to be filed within 
90 days after end of fiscal year).

24. See Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 472 (1977) (in 1934 Act, Congress intended to 
prohibit full range of manipulative devices; manipulation does not include majority shareholder’s breach of 
fiduciary duty to minority); Piper v. Chris-Craft Indus., Inc., 430 U.S. 1, 35 (1977) (section 14(e) of 1934 
Act enacted to protect shareholders of target corporations, not tender offerors); TSC Indus., Inc. v. 
Northway, Inc., 426 U.S. 438, 448 (1976) (section 14(a) of 1934 Act intended to ensure disclosure by 
corporate management in order to enable shareholders to make informed choice in voting); Ernst & Ernst 
v. Hochfelder, 425 U.S. 185, 200-01 (1976) (in order to accomplish remedial goals of securities laws, 
Congress did not uniformly accept negligence standard; language of § 10(b) requires showing of intentional 
misconduct); Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 728, 731-34 (1975) (1933 and 1934 
Acts enacted to prevent fraud in securities market, but Congress intended to limit civil remedy under § 
10(b) to actual purchasers or sellers).
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II. Source of the Duty to Disclose

The source of the duty to disclose under the federal securities laws is rule 
1 Ob-5.25 Although the language of the rule does not impose this duty, the duty 
is consistent with the legislative history and underlying policies of both the 
1934 Act and rule 10b-5.2*

In order to establish a violation of rule 10b-5 a plaintiff must prove the 
existence of fraud “in connection with the purchase or sale of a security.”27 
The Supreme Court has held that only transactions involving either manipu
lation or deception constitute fraud under the rule.28 The failure to disclose 
information under the duty to disclose, however, meets both of the tests.

Under existing law the “in connection with” requirement of rule 10b-5 is 
satisfied if the corporation either purchases or sells its own securities29 or 
issues a materially false or misleading statement. In the latter case, the 
misstatement affects the market for the corporation’s stock by making 
inaccurate the information on which investors trade.30 As a result, the 
misstatement issued by the corporation causes the harm investors suffer if 
they trade on the basis of the misinformation.31 If the corporation breaches its 
duty to disclose, the “in connection with” requirement will be satisfied

25. See note 2 supra (text of rule 10b-5).
26. See Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 477 (1977) (purpose of 1934 Act “ ‘to substitute a 

philosophy of full disclosure for the philosophy of caveat emptor’ ”); cf. Superintendent of Ins. of New York 
v. Bankers Life & Cas. Co., 404 U.S. 6, 12 (1971) (section 10(b) meant to bar deceptive devices in purchase 
or sale of securities); note 21 supra.

The Supreme Court has indicated that the appropriate method of interpreting the federal securities laws 
is to examine the language of the statute first. E.g., Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 472 
(1977); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 201 (1976); Blue Chip Stamps v. Manor Drug Stores, 
421 U.S. 723, 756 (1975) (Powell, J., concurring). Then, if the language is not clear, the legislative history 
should be consulted. See Santa Fe Indus., Inc. v. Green, 430 U.S. at 473; Ernst & Ernst v. Hochfelder, 425 
U.S. at 201; Blue Chip Stamps v. Manor Drug Stores, 421 U.S. at 756 (Powell, J., concurring). Only if 
neither the language nor the legislative history is dispositive should the underlying statutory policies be 
considered. See Santa Fe Indus., Inc. v. Green, 430 U.S. at 476-77, 478; Ernst & Ernst v. Hochfelder, 425 
U.S. at 214 n.33. Some members of the Court have commented that given the inherent breadth of § 10(b) 
and rule 10b-5, policy considerations should always be reviewed. Blue Chip Stamps v. Manor Drug Stores, 
421 U.S. at 737 (Rehnquist, J., writing for plurality).

27. See note 2 supra (text of rule 10b-5).
28. Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 473-74 & n.15 (1977) (Court refused to find violation of 

10b-5; conduct alleged did not constitute deception or manipulation).
29. See Kohler v. Kohler Co., 319 F.2d 634, 637, 642 (7th Cir. 1963) (dictum) (duty to disclose material 

facts when corporation purchasing its own securities from minority stockholder; no liability because 
reasonable disclosure made).

30. Heit v. Weitzen, 402 F.2d 909, 913 (2d Cir. 1968) (“in connection with” requirement met when 
debentures and stocks bought after materially false, misleading, and untrue financial statements issued), 
cert, denied, 395 U.S. 903 (1969); SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 860, 862 (2d Cir. 1968) (en 
banc) (10b-5 violated when false, misleading, or incomplete assertions made in manner reasonably 
calculated to influence investors), cert, denied, 394 U.S. 976 (1969).

31. The plaintiff must be a purchaser or seller of securities in order to have standing to sue. Blue Chip 
Stamps v. Manor Drug Stores, 421 U.S. 723, 731, 749 (1975). In a derivative suit the plaintiff stockholder 
need not have purchased or sold securities if the corporation, on whose behalf he is bringing suit, has 
bought or sold its own securities. See Goldberg v. Meridor, 567 F.2d 209, 221 (2d Cir. 1977) (stockholder’s 
complaint stated a cause of action in derivative suit under 10b-5 against parent corporation that received 
subsidiary’s stock in exchange for its assets), cert, denied, 434 U.S. 1069 (1978); cf. Blue Chip Stamps v. 
Manor Drug Stores, 421 U.S. at 738 (shareholders who have not bought or sold securities may be able to 
bring derivative suit on behalf of corporate issuer if issuer is purchaser or seller of securities). 



944 The Georgetown Law Journal [Vol. 67:935

because nondisclosure, like the issuance of a false or misleading statement, 
causes harm to investors who make decisions on the basis of inaccurate or 
incomplete information.32

32. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 860-62 (2d Cir. 1968) (en banc) (investors injured 
by deceptive statements), cert, denied, 394 U.S. 976 (1969). “The market will be affected by nondisclosure 
of facts just as it will be affected by material representations. The eventual result of such blurring in the 
context of the ‘in connection with’ requirement points toward liability for failure to make disclosure, even 
in the absence of trading.” Ruder, Guidelines to Solution of the Corporate Disclosure Dilemma, in 
Emerging Federal Securities Law: Potential Liability 83, 96 (V.D. Nordin ed. 1969).

Recently one court suggested in dicta that there might be no duty to disclose absent trading. See 
Fridrich v. Bradford, 542 F.2d 307, 318 (6th Cir. 1976) (duty to disclose not absolute; insider who abstains 
from trading has right to keep information secret), cert, denied, 429 U.S. 1053 (1977). In Fridrich, however, 
the only issue was whether the particular plaintiffs bringing the action could recover damages in excess of 
those placed in escrow pursuant to an earlier SEC enforcement action for an undisputed violation of rule 
10b-5. Id. at 309, 311, 314. In light of this, Fridrich should be limited to its facts and not interpreted to 
define a corporation’s duty to disclose. Compare id. with Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, 
495 F.2d 228 (2d Cir. 1974) (causation necessary to justify damages when defendant under duty either to 
abstain from trading or disclose information, and plaintiff had no knowledge of defendant’s actions; 
causation in fact existed because of trading).

33. See A.A. Sommer, Jr., Commissioner, SEC, Financial Reporting in a Troubled Industry, National 
Assoc, of Real Estate Investment Trusts’ Annual Accounting and Tax Conference 8 (June 5, 1975).

34. Cf. 2 A. Bromberg, supra note 4, § 10.1 (rule 10b-5 “on the way to creating a ‘shingle’ rule of fair 
trading for insiders”).

35. Cohen & Rabin, Broker-Dealer Selling Practice Standards: The Importance of Administrative 
Adjudication in their Development, 29 Law & CONTEMP. PROB. 691, 702 (1964).

36. Id. at 702-03; see Charles Hughes & Co., Inc. v. SEC, 139 F.2d 434, 437 (2d Cir. 1943) (dealer 
cannot charge prices not reasonably related to prevailing market price without disclosing that fact), cert, 
denied, 321 U.S. 786 (1944); In re Duker & Duker, 6 S.E.C. 386, 388 (1939) (customer should be dealt with 
fairly, in accordance with standards of profession).

Similarly, a court could find that a corporation’s failure to disclose 
constitutes deception, necessary for a finding of fraud under the rule. 
Disseminated information that has become materially misleading will be left 
in the market if a corporation fails to disclose.33 This theory is premised on the 
assumption that investors rely on the accuracy of previously disclosed 
information. Failure to disclose new information would be viewed as a 
decision by the corporation to permit previous disclosures to represent 
present conditions. If the corporation knows that that information no longer 
is accurate, it would constitute deception under rule 10b-5.

Alternatively, deception could be found by applying to corporations the 
duties expressed in the “shingle theory” and the “trust and confidence 
doctrine” presently applicable only to broker-dealers.34 These theories of 
liability emphasize the complexity of securities and the sophistication usually 
possessed by broker-dealers.35 Under the shingle theory the broker, by doing 
business with the public, is held to an implied representation that “he will deal 
fairly with his customers in accordance with the standards of his profes
sion.”36 Cases based on this theory stress that the broker’s obligation exists 
even in the absence of any special dependence or reliance by the customer on 
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the broker.37 The trust and confidence doctrine is somewhat narrower,38 but is 
closely related to the shingle theory. This theory of liability is based on the 
premise that a special relationship of trust and confidence exists between the 
broker-dealer and his customer.39 Because of that relationship, the broker
dealer must disclose to his client the extent and nature of any interest he may 
have in the transactions he conducts for the client and must act in the client’s 
best interests.40

If these theories are applied to a corporation, it would be held to have 
incurred a duty to investors under the shingle theory by creating a public 
market in its securities. In addition, by cultivating investor trust and 
confidence through its public statements and financial reports and by 
encouraging investor reliance on these documents, the corporation makes an 
implicit representation: it will deal fairly with and do nothing to deceive 
investors41 and it will make full disclosure to them of all material information, 
whether or not it has traded or previously spoken. The failure to disclose, 
unless otherwise justified,42 would thus constitute a breach of the corpora
tion’s implied representation and would constitute “deception” of investors in 
violation of rule 10b-5.

37. Cohen & Rabin, supra note 35, at 704; see In re Aircraft Dynamics Int’l Corp., 41 S.E.C. 566, 570 
(1963) (salesman who gives opinion on market impliedly represents he has adequate basis for it); In re Heft, 
Kahn & Infante, Inc., 41 S.E.C. 379, 383 (1963) (implied representation that customer will be dealt with 
honestly and fairly inherent in dealer-customer relationship); In re Mac Robbins & Co., 41 S.E.C. 116, 118 
(1962) (basic to relationship between broker-dealer and his customers is representation customers will be 
dealt with fairly in accordance with standards of profession).

Mac Robbins & Co. is an excellent example of the application of the shingle theory. The registrant was a 
“boiler-room” brokerage firm, in which salesmen would call unknown individuals and make high pressure 
sales pitches for highly speculative investments. In re Mac Robbins & Co., 41 S.E.C. at 119-20. 
Commissioner Cohen noted in the case that “the making of representations . . . without a reasonable basis 
. . . and designed to induce purchases, is contrary to the basic obligation of fair dealing borne by those who 
engage in the sale of securities to the public.” Id. at 119 (footnote omitted).

38. See Cohen & Rabin, supra note 35, at 702.
39. Id. at 703; see In re Arleen W. Hughes, 27 S.E.C. 629, 634, 637 (1948) (furnishing investment 

counsel on fee basis cultivates confidential relationship imposing duty to act in best interests of clients and 
to disclose fully all material information).

40. Id.
41. The American Stock Exchange has accepted the idea that a corporation has a duty of fair dealing: 

“A company which lists its shares on the Exchange in effect invites the public to invest in these securities.” 
Company Guide, supra note 8, § 401; cf. Voege v. American Sumatra Tobacco Corp., 241 F. Supp. 369, 
373-75 (D. Del. 1965) (shareholder who agrees, in the event of merger, to sell his shares to surviving 
corporation relies upon honesty and fair dealing of that corporation).

The theory of an implied representation of fair dealing could be extended to the entire area of corporate 
management. See Schneider, Nits, Grits, and Soft Information in SEC Filings, 121 U. Pa. L. Rev. 254, 296- 
97 (1972). See also Address by Harvey L. Pitt, General Counsel, SEC, Practicing Law Institute, 
Materiality—Search for Elusive Truth 13 (June 24, 1976).

In addition, one court has noted in another context that:

[T]o the American investing public listing on the New York Stock Exchange carries with it 
implicit guarantees of trustworthiness. The public generally understands that a company 
must meet certain qualifications of financial stability, prestige, and fair disclosure, in order to 
be accepted for that listing, which is in turn so helpful to the sale of the company’s securities. 
Similarly it is held out to the investing public that while dealing in securities listed on the New 
York Stock Exchange the investor will be dealt with fairly and pursuant to the law.

Van Gemert v. Boeing Co., 520 F.2d 1373, 1381 (2d Cir. 1975).
42. See notes 113-23 & 191-210 infra and accompanying text for discussion of reasons justifying delay of 

disclosure or, in the case of projections, permanent nondisclosure.



946 The Georgetown Law Journal [Vol. 67:935

Just as a broker incurs a duty to disclose because he has expressly or 
implicitly solicited a customer to enter into a transaction, a corporation incurs 
a similar duty when it solicits new investors. The pages of various publica
tions, for example, often contain corporate advertisements soliciting inquiries 
from potential investors.43 Additionally, a corporation depends upon its 
stockholders and investors as a source of financing and support for manage
ment’s policies. This dependence is based in part on disclosure; the failure to 
disclose may thus cause stockholders to be reluctant to continue their support 
of the corporation.44

43. See Time, Feb. 5, 1979, at 45-109 (including copy of 1978 Annual Report of Gulf & Western, Inc., 
and requesting inquiries for extra copies).

44. See Wall St. J., Jan. 29, 1979, at 16, col. 3 (management should provide better information to 
investors to achieve higher share price); Bus. Week, Jan. 22, 1979, at 47 (public relations campaign may 
strengthen corporation’s position).

45. 430 U.S. 462 (1977).
46. Id. at 478, 479 (without clear Congressional intent to the contrary court should be reluctant to

federalize substantial portion of state corporate securities laws if established state policies would be 
overridden). Similarly, in Cort v. Ash, 422 U.S. 66 (1975), the Court refused to imply a private cause of 
action for damages against corporate directors in favor of a stockholder under a criminal statute regulating 
corporate contributions to federal presidential election funds. The Court noted that the internal affairs of a 
corporation should be regulated by state law “except where federal law expressly requires certain 
responsibilities of directors with respect to stockholders Id. at 84. The Court relied in part on the
fact that Congress passed the legislation at issue to dull corporate impact on federal elections, and not to 
regulate corporations as such. Id. at 85. Implying a private cause of action “would not aid the primary 
Congressional goal . . . and cure the influence which the use of corporate funds in the first instance may 
have had on a federal election.” Id. at 84.

47. 430 U.S. at 474.
48. Id. at 475 & n.15.
49. Cf. Goldberg v. Meridor, 567 F.2d 209, 217-18 (2d Cir. 1977) (Friendly, J.) (Santa Fe does not 

preclude 10b-5 action, and deception of the corporation is present when controlling shareholders influence 
corporation to engage in transaction adverse to its interests and there is nondisclosure or misleading 
disclosure about material facts of the transaction), cert, denied, 434 U.S. 1069 (1978). There may be 
elements of fairness, fiduciary duty, and deception in 10b-5 nondisclosure cases. See id.

50. See H.R. Rep. No. 1383, 73d Cong., 2d Sess. 13 (1934), reprinted in 5 Legislative History of 

The recent Supreme Court decision in Santa Fe Industries, Inc. v. Green,45 
which appears to cut back on the use of rule 10b-5 in cases involving a duty of 
fair dealing, does not undermine the use of the shingle theory and trust and 
confidence doctrine as rationales for the duty to disclose. Santa Fe involved 
the question whether traditional fiduciary duties, cognizable at state law, 
could be read into rule 10b-5.46 The Court held that allegations of mere 
unfairness, in the absence of manipulation or deception, did not constitute a 
violation of rule 10b-5.47 The Court recognized, however, that when some 
element of deception, including nondisclosure, is involved, “section 10(b) 
must be read flexibly, not technically and restrictively.”48 The duty to disclose 
is premised not on fiduciary duty or fairness, although there are elements of 
these present, but on the prevention of deception.49 Therefore, neither the 
holding nor the implications of Santa Fe precludes establishing the duty or 
using the shingle theory and trust and confidence doctrine as rationales.

The legislative history of the 1934 Act reveals that Congress did not 
directly address the question of prompt disclosure. The history strongly 
suggests, however, that Congress intended investors to have all the informa
tion necessary for investment decisionmaking.50 Although Congress believed 
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that the reporting requirements of the 1934 Act were adequate to begin to 
provide such information, it gave the SEC rulemaking authority to require 
additional reporting if necessary.51 Because there is usually a substantial time 
lag between the occurrence of an event and its disclosure in a statutory filing52 
and because there is no requirement that the corporation disseminate its 
statutory filings,53 the duty to disclose would provide a necessary supplement 
to statutory filings and would be consistent with the original congressional 
intent.

the Securities Act of 1933 and Securities Exchange Act of 1934 (1973) (reporting requirements 
are modest beginning to aid investor in obtaining information); S. Rep. No. 792, 73d Cong., 2d Sess. 11 
(1934), reprinted in 5 Legislative History of the Securities Act of 1933 and Securities 
Exchange Act of 1934 (1973) (reporting requirements are minimum necessary to protect investors). The 
House Report on the House version of what are now the reporting requirements of the 1934 Act stated 
that “no investor . . . can safely buy and sell securities upon the exchanges without having an intelligent 
basis for forming his judgment as to the value of the securities he buys or sells. . . . [TJhe hiding and 
secreting of important information obstructs the operation of the markets as indices of real value.” H.R. 
Rep. No. 1383, 73d Cong., 2d Sess. 11 (1934), reprinted in 5 Legislative History of the Securities 
Act of 1933 and Securities Exchange Act of 1934 (1973).

51. H R. Rep. No. 1383, 73d Cong., 2d Sess. 23-24 (1934), reprinted in 5 Legislative History of 
the Securities Act of 1933 and Securities Exchange Act of 1934 (1973) (Commission may 
require additional information from corporation for protection of investors); 78 Cong. Rec. 7698 (1934) 
(drafter of House version of 1934 Act thought reporting requirements “minimal”); see 1934 Act § 13, 15 
U.S.C. § 78m(b) (1976).

This legislative history suggests that the SEC has the authority to adopt a prompt disclosure rule 
pursuant to section 13 rather than section 10(b). Nevertheless, it is consistent to utilize rule 10b-5 in the 
absence of a rule under section 13; a duty under either section can be inferred from the congressional intent. 
Indeed, rule 10b-5, although originally designed to prevent fraudulent schemes, now compels disclosure to 
prevent deception. See 2 A. Bromberg, supra note 4, § 12.3, at 275 (although 10b-5 originally developed 
to combat devious schemes, it now serves to compel disclosure).

52. Generally, Form 8-K must be filed within 15 days after the occurrence of the earliest event required 
to be reported. Form 8-K General Instruction B. This timing requirement is generally shorter than that 
which had existed for many years prior to the recent amendment of Form 8-K. Securities Exchange Act of 
1934 Release No. 13156, 5 Fed. Sec. L. Rep. (CCH) 1) 72,228, at 62,558 (Jan. 13, 1977) (amendments 
adopted to provide more timely filing of reports on Form 8-K). Form 10-Q is to be filed within 45 days 
after the end of each of the first three fiscal quarters of each fiscal year; filing of Form 10-K is generally 
required within 90 days of the end of the fiscal year. Form 10-Q, § A(b) Form 10-K, General Instruction 
A(b).

It is generally acknowledged by both critics and defenders of the existing statutory disclosure system 
that information contained in statutory filings is of less immediate use to investors because of these delays. 
See SEC Staff Report, Disclosure to Investors, A Reappraisal of Administrative Policies 
under the ‘33 and ‘34 Acts, ch. X, at 36, 37, 39 (1969) [hereinafter cited as Wheat Report]; Benston, 
Evaluation of the Securities Exchange Act of 1934, Financial Executive, 5 (May 1974); Cohen, Truth in 
Securities Revisited, 79 Harv. L. Rev. 1340, 1373 (1966). See also R. Kaplan, The Information Content of 
Financial Accounting Numbers: A Survey of Empirical Evidence, (Sept. 1975) (for presentation at 
Symposium on the Impact of Research in Financial Accounting Practice, Dec. 4-5, 1975) (copy on file at 
the Georgetown Law Journal) (studies indicate generally significant price and volume changes occur when 
interim reports are released by corporations).

The application of economic theory to the duty to disclose has not been discussed in this article, but is 
worthy of further study. Among other issues, such a study could consider the efficient market hypothesis 
and its implications for the development of future securities regulation. See generally J. Lorie & M. 
Hamilton, The Stock Market—Theories and Evidence (1973); Kripke, A Search fora Meaningful 
Securities Disclosure Policy, 31 Bus. Law. 293 (1975) (citing sources); Note, The Efficient Capital Market 
Hypothesis, Economic Theory and the Regulation of the Securities Industry, 29 Stan. L. Rev. 1031 (1977); 
R. Kaplan, supra.

53. The only report that a corporation must publicly disseminate is an annual report to security holders, 
which is not filed with the SEC. See 1934 Act § 14, 15 U.S.C. § 78n(c) (1976); 17 C.F.R. §§ 240.14c-l,-101 
(1978).
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Finally, the duty to disclose is consistent with the policies underlying the 
1934 Act and rule 10b-554 because the additional disclosure may enhance 
investor confidence in the securities markets, which is arguably the principal 
purpose of all the securities laws.55 Individual investors are less likely to have 
confidence in the market and to invest if they believe that corporations are 
withholding material information.56 Indeed, investors now expect more from 
corporations and corporate insiders than simply restraint from deceit and 
fraud;57 they expect full and prompt disclosure of material information.58 
They have come to rely, “consciously or unconsciously, on the completeness 
and adequacy of the information about the issuer afloat in the market.”59 To 
the extent that this reliance may not be shared, they believe, correctly or not, 
that those who do have this information will benefit from it to the detriment 
of those investors who do not.60

54. See 5 A. Jacobs, supra note 5, § 88.04[a], at 4-3 (listing policies behind 10b-5).
55. See Fleischer, Mundheim & Murphy, An Initial Inquiry into the Responsibility to Disclose Market 

Information, 121 U. Pa. L. Rev. 798, 816 (1973); Fleischer, supra note 11, at 1274; cf. Address by Ray 
Garrett, Jr., Chairman SEC, An Inside Look at Rule 10b-5, American Law Institute/ American Bar 
Association, Washington, D.C. (April 10, 1975).

56. See Securities Exchange Act of 1934 Release No. 8995, [1970-1971 Transfer Binder] Fed. Sec. L. 
Rep. (CCH) f| 77,915, at 80,035 (Oct. 15, 1970) (prompt disclosure of material corporate developments 
necessary to maintain investor confidence); cf. Schotland, Institutional Disclosure: The Forgotten Stepchild 
of the Disclosure Family, 66 Geo. L.J. 1257, 1259-63 (1978) (disclosure of institutional holdings increases 
public confidence in markets).

57. See Fleischer, supra note 11, at 1279; Leavell, The Texas Gulf Sulphur Opinion: An Open Door to 
Federal Control of Corporations, 3 Ga. L. Rev. 141, 158 (1965); Lipton, Liability of Buyers and Sellers in 
Market Transactions,¡in The 10b-5 Series of Rules 75, 85 (K. Bialkin, Chairman 1974); cf 5 A. Jacobs, 
supra note 5, § 88.04[a].

58. Because there is little empirical data about what investors actually expect, this conclusion is open to 
debate. Absent a clear duty to disclose, investors only expect that they will have equal access to material 
information. See Talesnick, supra note 5, at 383-85.

59. 2 A. Bromberg, supra note 4, § 7.1.
60. “People won’t play poker when they think the cards are marked and one of the players knows the 

code.” Address by A.A. Sommer, Jr., Commissioner, SEC, Another Look at Insider Trading, Southwest
ern Legal Foundation Symposium on Securities Regulation, in Dallas, Texas (April 4, 1975). See 
Georgeson & Co. and Lind Brothers, Inc., The Reluctant Marriage 3, 4 (Jan. 1, 1978) (survey of individual 
investors reveals general belief that corporations fail to communicate sufficiently with them and favor 
institutional investors).

61. ”[T]he reading of a news release ... is merely the first step in the process of dissemination required 
for compliance with the regulatory objective of providing all investors with an equal opportunity to make 
informed investment judgments.” SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 854 (2d Cir. 1968) (en 
banc), cert, denied, 394 U.S. 976 (1969). See also Company Manual supra note 8, at A-23, A-24.

III. Duty to Disclose

Compliance with the duty to disclose involves more than mere preparation 
and distribution of a press release to the media.61 The corporation must 
disclose the information in a form that is designed to reduce the possibility of 
omission or distortion of material facts upon publication. It must also attempt 
to disseminate the information in a manner calculated to convey its substance 
adequately to all interested investors. And, unless valid business reasons 
warrant delay, the corporation must disclose the information promptly after 
collection and evaluation of the relevant facts.
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The uncertainties inherent in each of these requirements make it difficult to 
establish firm rules for a corporation to follow. For example, complex 
information cannot always be easily summarized; the corporation cannot 
always control the dissemination of the information; and the time at which 
disclosure is required will vary depending upon the corporation’s need for 
silence and investors’ need for the information. It is possible, however, to 
establish guidelines within which a corporation should act that can be used by 
a court to decide whether, in view of the totality of the circumstances, a 
corporation has made a good faith effort to comply with its duty to disclose.

FORM OF DISCLOSURE

The corporation must prepare its press release to convey fully and 
accurately the information to investors. Even then, full disclosure can be 
accomplished only if the information is published accurately. Although there 
will always be some risk that the media will omit or distort material facts, a 
corporation should be required to disclose facts in a form calculated to reduce 
that risk.62 When the material facts are reasonably simple, a corporation can 
issue a short release setting out the facts in a form that will require little or no 
alteration by the media.63 The problem is substantially more difficult, 
however, when the information is complex, highly technical, or not suscepti
ble to easy summary by the media. In such a case the corporation has two 
choices, each of which raises other problems. It may prepare its own 
summary of the facts in a release that can be easily used by the media. If that 
summary is materially misleading, however, the corporation will be held 
liable for issuing a false and misleading press release.64 Alternatively, it may 
issue a full and accurate release, however lengthy and complex; although the 
corporation knows that the media will not usually publish such a release in its 
entirety,65 it can argue that the disclosure obligation is satisfied and that any 
omissions are the fault of the media. This argument, however, fails to 
recognize that investors are likely to assume that the published information 
accurately reflects what the corporation believes to be all the material facts.66 

62. In other contexts courts have suggested that disclosure, although complete, may be materially 
misleading if it is placed in the disclosure document in such a manner that its significance to investors is 
obscured. Gould v. American-Hawaiian Steamship Co., 535 F.2d 761, 774 (3d Cir. 1976) (proxy materials 
held materially deficient when conflict of interest information scattered and buried in lengthy proxy 
statement); Mills v. Electric Autolite Co., 403 F.2d 429, 434 (7th Cir. 1968) (proxy statement held 
misleading because directors failed to emphasize possible conflict of interest while strongly recommending 
merger), vacated and rem. on other grounds, 396 U.S. 375 (1970); see Richland v. Crandell, 262 F. Supp. 
538, 554 (S.D.N.Y. 1967) (material information about directors’ conflict of interest not clearly stated, not 
emphasized as was other information in prospectus, and not positioned so as to be noticeable).

63. See Company Guide, supra note 8, § 404 (keep release simple and avoid irrelevant facts and overly 
technical jargon).

64. SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 862 (2d Cir. 1968) (en banc), cert, denied. 394 U.S. 
976 (1969). See 17 C.F.R. § 240.10b-5 (1977) (duty to disclose facts to make statements not misleading), 
quoted at note 2 supra.

65. Corporations should be aware that the media will not always publish a corporate release in its 
entirety. See Haft, Corporate “News” Dissemination—An Introduction, in Corporate News Dissemina
tion, supra note 5, at 9, 21, 24. Many corporations either retain financial public relations firms that 
specialize in preparing press releases for publication, or utilize their own internal personnel for these 
purposes. See id. at 24.

66. In establishing a basis for regulation, the premise that investors believe that the media accurately 
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Accordingly, a corporation should be required to issue complex information 
in a form and manner calculated to meet the needs of investors and to reduce 
the likelihood that material facts will be omitted from the published story. 
The corporation can accomplish this by placing the most important facts at 
the beginning of the release, timing the release to allow media representatives 
sufficient time to familiarize themselves with and to make inquiries about the 
release, and making corporate personnel available to answer questions.67

report a corporation’s statements must be accepted. This proposition is undercut, though, to the extent that 
readers are skeptical of what they read in the press.

67. The author has participated in conferences at which representatives of the press advise corporations 
about the need for these and other similar procedures. See generally Corporate News Dissemination, 
supra note 5, at 385 (listing representatives of news media attending conference; no transcript of conference 
available).

68. The author has written a press release for an oil and gas exploration company announcing the 
discovery of a gas well. That release provided both technical data understandable by experts in the industry 
and nontechnical information explaining the significance of the discovery to the average investor. The SEC 
staff member to whom the release was read prior to its dissemination advised the author that the 
nontechnical information was necessarily oversimplified and that he would recommended that the SEC 
institute enforcement proceedings if it were not deleted. Despite the need to inform the average investor, 
discretion proved to be the better part of valor.

69. SEC v. Texas Gulf Sulphur Co., 312 F. Supp. 77 (S.D.N.Y. 1970), judgment affd and order rev’d, 
446 F.2d 1301 (2d Cir. 1971), order amended. 331 F. Supp. 671 (S.D.N.Y. 1971).

70. Id. at 86.
71. Id. at 86-87.

Nevertheless, there will be situations in which the corporation will not be 
able to comply with these requirements. For example, the SEC staff exerts 
informal pressure on oil and gas exploration companies to use highly 
technical terms in their releases and discourages the use of lay terminology on 
the ground that such terminology will mislead investors.68 Under these 
circumstances, although use of technical terms makes it difficult for anyone 
other than an expert in the industry to understand the information, the 
corporation should be held to have satisfied its duty with respect to the form 
of disclosure if it accedes to the SEC staffs position.

Once the corporation has taken appropriate steps to prepare and to issue a 
press release, questions remain regarding its duty to correct inaccurately 
published information and its liability if the media distort material facts. 
When assessing the corporation’s duty to correct and to update information, a 
distinction must be drawn between errors and omissions in news articles and 
misinformation conveyed in so-called interpretative articles. A corporation 
that issues a press release expects that the media will publish a news article 
based on that release and that investors will rely on the information in that 
article. Investor reliance on interpretative articles, on the other hand, results 
from the reputation of either the publication or the author.

The case law provides little guidance in delineating the scope of the duty. 
In the Texas Gulf Sulfur litigation,69 the corporation (TGS) argued in the 
lower court that its liability should be based on the accuracy of its entire press 
release rather than on what actually was published by the media.70 Because 
the court found that the release itself was materially false and misleading, it 
did not pass directly on the merits of that argument.71 The court did suggest, 
however, that TGS might have been liable had the media materially distorted 
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an accurate release.72 73 In Mills v. Sarjem Corp.,13 however, although the court 
refused to hold the corporation liable for several newspapers’ erroneous 
reports of the terms of a transaction, it did so on the ground that there was no 
allegation that the corporation was responsible for, or knew of those reports.74 75 
More recently in Zucker v. Sable,15 although the corporation’s release was 
accurate, several major publications omitted an allegedly material word from 
the published story.76 When the mistake was brought to the attention of the 
corporation it corrected the error.77 Nevertheless, the court held that the 
corporation had no legal duty to make such a correction because it would be 
unreasonable to require a corporation to search out and correct errors 
resulting from editing. The court stated that “[t]o require the defendants to 
examine every financial publication to ascertain whether the reports of its 
admittedly accurate press release have misinterpreted the information so as to 
mislead members of the public would place them under an insurmountable 
burden not required by the law.”78

72. See id. at 86 (TGS could not expect media to publish entire release; if important to present entire 
release, TGS should have mailed copy to each shareholder).

73. 133 F. Supp. 753 (D.N.J. 1955).
74. Id. at 767. This finding was made possible because after the erroneous press release the corporation 

had individually notified the plaintiffs of the correct terms of the transaction. Id. On this basis the court 
found that any reliance by the plaintiffs on the newspaper articles would have been misplaced. Id.

75. 426 F. Supp. 658 (S.D.N.Y. 1976).
76. Id. at 662-63.
77. Id.
78. Id. at 663 (emphasis added). In reaching this conclusion the court erroneously relied on Electronic 

Specialty Co. v. International Controls Corp., 409 F.2d 937 (2d Cir. 1969). There, misstatements had 
appeared in the press for which the corporation was held not liable because they were not attributable to 
the corporation. Id. at 949; see notes 160-90 infra and accompanying text.

79. The Wall Street Journal, for example, publishes a regular column entitled “Corrections and 
Amplifications,” which identifies and corrects erroneous information that has been previously published. 
The author has been advised by a representative of the Wall Street Journal that it will include information 
in this column upon request.

80. Both the New York and American Stock Exchanges recommend disclosure to major news services 
and financial publications. See Company Guide, supra note 8, § 403 (2), at 106-08; Company Manual, 
supra note 8, at A-23, A-24. Each corporation’s obligation, however, should depend on the nature of the 
market for its securities and the location of substantial numbers of its stockholders. See note 88 infra and 
accompanying text.

81. Even this limited duty'can be difficult to apply. For example, suppose a medium-size corporation 
located in Houston, Texas issues a short press release containing material information. The corporation 
believes that most investors are likely to read and rely on information published on the Dow Jones Wire 
Service and in the Wall Street Journal. In addition, however, there are many investors who will read and 

This language is overbroad. A corporation should not have to search out 
“every financial publication.” As the source of the information, however, the 
corporation is best able to determine the accuracy of a published news story. 
Because of the potential harm to investors from material omissions or 
inaccuracies, the corporation should have a duty to review the information in 
certain publications and request a correction if published information derived 
from a corporation’s press release is materially misleading.79 This duty should 
be limited, however, to a review of those publications on which the 
corporation reasonably believes investors are most likely to rely,80 and to 
situations in which the corporation reasonably believes a substantial number 
of investors will be misled by the misstatement.81 The duty should also be 



952 The Georgetown Law Journal [Vol. 67:935

limited to a period of time within which such information is usually 
published.82 The corporation should not be burdened with the duty to 
continually search for inaccuracies in news stories.

rely on the Houston Chronicle and the New York Times. Suppose the release is sent to all four news services, 
but only the Houston Chronicle publishes the release accurately and fully, while the Dow Jones Wire 
Service and the Wall Street Journal omit a material fact, and the New York Times fails to publish the story 
altogether. The corporation should have a duty to correct in this situation because a substantial number of 
investors to whom the information has been erroneously released by the Dow Jones Service and the Wall 
Street Journal may be harmed. On the other hand, if in the same situation all four news services published 
the story and only the New York Times omitted a material fact, the corporation would have no duty to 
correct. In this latter situation, the information has been reported accurately by the news services on which 
most investors are likely to rely.

82. Limiting the duration of the corporation’s duty to alert itself to inaccuracies in press releases is 
supported by the analogous duty imposed on corporate insiders to abstain from trading in their 
corporation’s securities until material information is adequately disseminated. Cf. SEC v. Texas Gulf 
Sulphur Co., 401 F.2d 833, 854 (2d Cir. 1968) (en banc) (wait until news could reasonably be expected to 
appear over media of widest circulation), cert, denied, 401 U.S. 976 (1969).

83. See notes 160-90 infra and accompanying text.
84. For example, the Wall Street Journal generally publishes a corporation’s releases only if the 

corporation’s stock is quoted in the Journal. Even then, it publishes a release concerning a contract only if 
the contract involves a transaction of at least $3,000,000. Conversation with Mr. Fred Taylor, Executive 
Editor of the Wall Street Journal (March 26, 1979).

These criteria are, of course, subject to change as economic conditions and the editorial philosophy of 
the newspapers change, but they illustrate the difficulty that many corporations face in getting their 
releases disseminated.

85. In re Faberge, Inc., Securities Exchange Act of 1934 Release No. 10174, [1973 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) *i 79,378, at 83,101 (May 25, 1973). There the SEC agreed to a consent decree 
acknowledging the “misuse of material non-public information” by corporate officers and other insiders. 
Id. at 83,104-05. The SEC stated:

By contrast, the corporation should have no duty to correct distortions or 
inaccuracies that appear in interpretative articles. The corporation has not 
directly induced or encouraged investor reliance, and unless the corporation 
has spoken to the author of the article concerning the facts, it should not have 
a duty to seek a correction; nor should it be liable for the author’s 
misstatements.83

MANNER OF DISCLOSURE: ADEQUATE DISSEMINATION

Even if a release is disclosed in an appropriate form, it may not be 
published. The major financial wire services and newspapers have criteria for 
inclusion of information based on the size of the corporation and the 
significance of the information.84 As a result, publication of information will 
often be precluded. Even if the criteria are met and the information is 
published, a corporation cannot guarantee that such publication will reach a 
substantial number of investors. Nevertheless, a corporation should have an 
obligation to make a good faith attempt to disseminate the information 
adequately. Dissemination will be adequate only if it is directed to the 
relevant securities markets in general rather than to a limited group of 
investors. In one case, the SEC held that the release of material information 
over a private wire service to a limited number of institutional subscribers 
does not constitute adequate dissemination of that information.85 Similarly, 
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in SEC v. Texas Gulf Sulphur Co.&(> the Second Circuit found that publication 
of information in a Canadian newspaper of limited circulation was not 
sufficient public dissemination.86 87 Both situations involved the question wheth
er there had been sufficient dissemination to permit insider trading, but the 
principle applies equally to the duty of a corporation in the absence of trading. 
The purpose of the duty to disclose is to inform investors generally, and 
limited dissemination does not achieve that purpose.

In order to effect a meaningful public disclosure of corporate information, it must be 
disseminated in a manner calculated to reach the securities market place in general through 
recognized channels of distribution. . . . Public dissemination of information also cannot be 
accomplished by disclosure to or through a favorite analyst or group of analysts. . . . Proper 
and adequate disclosure of significant corporate developments can only be effected by public 
release through the appropriate public media, designed to achieve a broad dissemination to 
the investing public generally and without favoring any special person or group.

Id. at 83,105.
86. 401 F.2d 833 (2d Cir. 1968) (en banc), cert, denied, 394 U.S. 976 (1969).
87. Id. at 856.
88. (i) [l]f market interest in the issuer is nationwide, dissemination should be directed at least 

to the financial communities in the several major urban areas across the country;
(ii) if market interest in the issuer is not nationwide but its securities are traded on one or 
more exchanges, dissemination should be directed at least to the financial communities in 
each city in which such an exchange is located and in each other geographic areas of 
known significant market interest; and
(iii) if market interest in the issuer is essentially local or regional and its securities are not 
traded on an exchange, dissemination should be directed at least to financial communities 
in such locality or region and in any other geographic area of known significant market 
interest.

Insider Trading: Some Questions and Some Answers 1 SEC Reg. L.J. 328, 340 (1974) (Comments of the 
American Bar Association (ABA) Subcommittees on Rule 10b-5 and Broker-Dealer Matters).

89. Cf. Company Guide, supra note 8, § 403(2), at 106-08; Company Manual, supra note 8, at A-23, 
A-24.

90. See Insider Trading: Some Questions and Some Answers, supra note 88, at 338 (listing mailings to 

The extent of the obligation to disseminate will vary with the nature of the 
principal market for the corporation’s securities. If that market is na
tional—as would be true for large corporations whose securities are either 
listed on an exchange or traded in the over-the-counter market—the informa
tion should be directed to the national financial press, the major financial 
communities, and to any other areas in which the corporation knows there is 
unusual interest in its securities. If the market is largely regional, dissemina
tion should be made to the relevant regional financial communities and where 
appropriate to the exchange community. Finally, if the market is essentially 
local, dissemination may be limited to those places where there is a 
demonstrable interest in the corporation’s securities.88

Because of the difficulties in obtaining adequate dissemination, the proce
dures a corporation follows should bear heavily on a determination of 
whether it has satisfied its obligation. These procedures might include a press 
release to the major financial wire services and the distribution of that release 
to trade publications and newspapers in cities where the corporation has its 
headquarters or major facilities.89 Should these or other similiar procedures 
fail, the corporation should consider whether to disseminate the information 
in other ways. For example, it could advertise in newspapers, send a letter to 
its stockholders,90 or where appropriate, file with the SEC a Current Report 
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on Form 8-K.91 Whether these additional procedures must be followed will 
vary with the materiality of the information. In any event, liability should be 
based on the totality of the corporation's efforts to disseminate. If the 
corporation has made an adequate effort, it should be held to have satisfied its 
duty, whether or not the information was actually disseminated to investors 
in the relevant market.92

stockholders as most effective); Current Policy Issues Involving Inside Information in the Securities Market, 
1970 Sec. L. Rev. 84, 103 (Remarks of A. Fleischer)(recommending stockholder mailings when difficult 
to get media to print information). At least one commentator has expressed doubts about the sufficiency of 
a mailing to stockholders. See generally Abrams, Insider Trading, 6 Rev. Sec. Reg. 889, 893 (1973) 
(buyers would not be protected).

91. Form 8-K, Item 5, permits a corporation “at its option [to] report . . . any events, with respect to 
which information is not otherwise called for by this form, which the registrant deems of material 
importance to security holders." The SEC has used this item to obtain disclosure beyond that required by 
its statutory reporting forms and has recognized that corporations voluntarily utilize it when no other 
disclosure mechanism is available.

92. [I]t is our view that the transmittal of disclosure information through the most effective 
means of communication available (e.g., telephoning to stock exchanges, delivery to wire 
services and financial journals, mailing to securityholders, delivery to trade journals, etc.) 
should be sufficient to satisfy any obligations of the issuer to effect timely disclosure. . . . 
Of course, this suggestion implicitly imposes in all instances a “good faith” standard in 
connection with selection of the most effective available means of dissemination, and in 
connection generally with expediting the process of dissemination, to the relevant financial 
community or communities.

Insider Trading: Some Questions and Some Answers, supra note 88, at 338. See also Abrams, supra note 90, 
at 894 (courts have not dealt with situation in which corporation attempted to disclose but financial 
services did not publish information).

93. If the corporation is not protected by this standard, it may disclose too early and either harm its 
business position or issue a misleading release because it has not had adequate time to investigate and to 
evaluate the facts. In order to avoid these problems, the corporation may disclose too late, when the 
information is no longer valuable to investors, and thus subject itself to liability under 10b-5. See 5 A. 
Jacobs, supra note 5, § 88.04[a], at 4-10.

TIMING OF DISCLOSURE

The time at which disclosure should be made is the most difficult 
determination for the corporation to make. Resolution of the problem will 
often require careful balancing of the investor’s need for information and the 
corporation’s need for silence. The corporation will often need time to 
investigate carefully, to evaluate the facts, and to utilize those facts for valid 
business purposes; during this time investors are trading on incomplete 
information. The standard by which the corporation’s timing decision is to be 
judged should protect a corporation from liability if it acts responsibly in 
meeting its disclosure obligations, even if a court could conclude in retrospect 
that disclosure should have been made earlier. This standard of review will 
ensure that investors receive the information in accordance with the purpose 
of the duty and will protect the corporation from liability for honest errors in 
judgment.93 It is important to protect the corporation in this manner because, 
ultimately, innocent nontrading stockholders will bear any loss arising from 
the wrongful failure to disclose.

Whether a corporation has acted responsibly in the timing of its disclosure 
depends on the following: (1) The procedures followed when making the 
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timing decision; (2) the standard of review employed by the court; and (3) the 
standard of conduct to be applied to the corporation.

A Corporation's Procedures In Financial Industrial Fund, Inc. (FIF) v. 
McDonnell Douglas Corp.94 the Tenth Circuit addressed the issue of what 
procedures a corporation must follow with respect to the timing of disclosure. 
In April 1966, McDonnell Douglas made public projections of its earnings for 
that fiscal year.95 One month later, management learned that earnings would 
be substantially below the projections, a fact that the corporation disclosed 
after a prompt investigation.96 Two weeks later, however, quarterly profit 
figures revealed even larger losses than previously disclosed. This decline 
prompted further investigations and resulted in a large inventory write-off.97 
The day after an investigation and evaluation of the situation was completed, 
the corporation issued another public statement disclosing the full extent of 
its financial problems.98 A stockholder who purchased the corporation’s stock 
between the two public statements sued, alleging that the corporation had 
violated rule 1 Ob-5 by failing to disclose the full decline in earnings before the 
second release was issued.99

94. 474 F.2d 514 (10th Cir.) (per curiam) (en banc), cert, denied, 414 U.S. 874 (1973).
95. Id. at 519 (stockholders told at annual meeting that earnings would increase for coming year).
96. Id. at 516. Delays in delivery of supplies and problems with the work force were expected to cause a 

reduction in earnings. Id.
97. Id. The problem was uncovered on June 14; investigation was begun three days later and was 

completed on June 23. Id.
98. Id. at 516-17.
99. Id. at 517.
100. Id. at 522.
101. Id. at 519; see SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 862 (2d Cir. 1968) (en banc) (dictum) 

(10b-5 not violated if corporate management diligent in ascertaining information’s truth and releases it in 
good faith), cert, denied, 394 U.S. 976 (1969).

102. 474 F.2d at 518.
103. Id. at 522.
104. Id. at 521-22.
105. A corporation will often need some time to develop the information fully. Management’s 

decisionmaking process, however, must be “conducted with reasonable dispatch considering the need to 
ascertain the details as to the particular problems, to relate them to other earnings, and to arrive at a 
conclusion with confidence, that the statement when issued would be correct.” Id at 518.

The Tenth Circuit held that the corporation had not violated rule 10b-5.100 
With respect to the issue of timing, the court found that the duty to disclose 
did not arise until the corporation gathered enough information to issue an 
accurate release, verified the information sufficiently for management to have 
confidence in its accuracy, and determined that there was no valid business 
reason for nondisclosure.101 After considering the reasonableness of manage
ment’s decision and the speed with which it was reached,102 the court found 
no proof of a delay with respect to the publication of the earnings forecasts.103 
The court stated that once it was shown that management exercised due care 
in gathering and considering the facts, a presumption arose that the evalua
tion was made in the exercise of good business judgment even though 
subsequent events might indicate that the decision was not correct.104

Under a proper timing standard, if a corporation acts diligently in 
investigating and evaluating the relevant facts, its failure to disclose during 
that period should not constitute a violation of rule 10b-5.105 Once the 
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corporation realizes that the facts themselves are material, the accuracy of the 
information and the full effect of this information on the corporation’s 
business may be uncertain.106 Before investigation and evaluation are com
plete, the corporation might have difficulty issuing a release that is sufficiently 
accurate and that would not require a series of subsequent releases to update 
the original information.107 In a rapidly changing situation, a series of releases 
might cause wide fluctuations in the price of the corporation’s stock, harming 
rather than helping investors. Additionally, the initial release could subject a 
corporation to subsequent litigation, with plaintiffs alleging that the original 
statement was materially false because it was unduly optimistic or pessimistic 
in light of facts that the corporation possessed but did not disclose.

This standard would not allow a corporation to delay disclosure indefinite
ly pending a business decision based on the relevant facts. Disclosure would 
be required if the corporation’s board of directors had taken some action, if 
senior management had acted in a manner that was likely to be approved by 
the board, or if management’s decision would not be reviewed by the board.108 
A more difficult question is whether disclosure is required when the 
corporation knows of the general problem and possible solutions but has 
failed to decide how to proceed. Although there is no clear answer, a 
corporation can delay disclosure only for a reasonable period of time while 
the problem “works itself out”; whether a corporation has acted in a 
reasonable manner will depend upon the circumstances of each situation.109

106. See id. at 518 (corporation aware of labor and supply problems, but needed time to investigate, to 
evaluate and compare actual costs with previous cost estimates, and to determine if actual costs reflected 
increased inventory value); cf. Elkind v. Liggett & Myers, Inc., [1978 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) H 96,602, at 94,567 (S.D.N.Y. 1978) (reasonable for corporation to withhold information about 
dramatic drop in monthly earnings when followed by significant revival in following month).

107. A corporation should have a duty to update even if its initial release set forth the relevant facts and 
indicated that the situation was in flux. See notes 144-59 infra and accompanying text (discussing duty to 
update).

108. See Gilroy, Disclosure and Related Problems of Bad News, in Practicing Law Institute, 
Seventh Annual Institute on Securities Regulation 71, 88 (1975) (Transcript Series) (if internal 
decision made by senior management to curtail some operation or write-off some assets, and only likely 
approval of board remains, disclosure required at that time), [hereinafter cited as Seventh Annual 
Institute]

109. The complexity of this question may be illustrated by the following discussion:

Mr. Sporkin: Suppose a company has a requirements contract that it knows it is not going 
to be able to fulfill because to do so will cause serious financial problems. I am thinking, for 
example, of contracts where the company contracted to provide energy at a price of $5 a unit, 
but now that the cost of production has gone up to $15 per unit, it finds that it is unable to 
meet its commitment and will have to default. The company feels that to comply with the 
contract would cause serious financial problems. It seems to me that disclosure has to be 
made at the time when management knows it is not going to meet the contract, not later, after 
the company defaults.

Mr. Fleischer: Does your hypothetical assume that the company had exhausted all possible 
negotiating postures with the other party to the contract and cannot arrive at a satisfactory 
resolution?

Mr. Sporkin: I am not sure that it is necessary that the company have exhausted all 
settlement approaches before disclosure is required. Once management realizes that the 
company will have difficulty meeting that contract, I think the event becomes disclosable if 
the contract is material.

Mr. Fleischer: I would disagree with that. There may well be a proper business purpose in
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This problem is likely to arise when a corporation is faced with a generally 
deteriorating situation, such as problems with collections, cash-flow, working 
capital, or maintenance of credit, rather than with the occurrence of a specific 
event. Although the prudent course of action would be to disclose the 
existence of serious financial problems, the precise point at which disclosure 
would be required is unclear. Generally, if the problem can be characterized 
as temporary or if it is likely to be corrected quickly, disclosure is not 
required.* 110 There are situations, however, in which the effect on the 
corporation will be permanent enough to require disclosure of the informa
tion.111 In such a case the corporation must disclose business problems before 
a major crisis is reached;112 during the period of deterioration, the harm to 
investors from total silence will outweigh both the business advantages of 
nondisclosure and the potential burden of updating the initial release.

not disclosing. The company is not confessing liability in connection with the settlement of 
litigation. A press release at too early a juncture may seriously injure the company’s 
negotiating posture. Would it not be adequate if the company disclosed that the company is 
about to enter into negotiations under the existing contract which may relieve its burden 
somewhat?

Mr. Gilroy: The best advice is to disclose as much as possible as early as possible, but not 
to injure the company or its shareholders through an excess of caution.

Id. at 90-91.
110. See Elkind v. Liggett & Myers, Inc., [1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) f 96,602, at 

94,567 (S.D.N.Y. 1978) (no duty to disclose dramatic drop in monthly earnings when followed by 
significant revival in following month; reasonable to assume drop temporary and not significant).

111. See id. at 94,567.
112. W.T. Grant initially made public disclosure of its decision to close its stores and of its overall 

financial problems at the time that it was notifying its vendors. Gilroy, in Seventh Annual Institute, 
supra note 108, at 89; id. app. A, at 425-26.

113. 401 F.2d 833 (2d Cir. 1968) (en banc), cert, denied, 394 U.S. 976 (1969).
114. Id. at 843.
115. Id. at 843-44.
116. Id. at 845-47.
117. Id. at 850 n.12. In Astor v. Texas Gulf Sulphur Co., 306 F. Supp. 1333 (S.D.N.Y. 1969), a 

subsequent private action for damages, the court held that the corporation had a valid business reason for 
nondisclosure until March 27, 1964, when the land acquisition program was substantially completed and 
the decision was made to resume drilling. Id. at 1338-39. The court refused to determine on the motions for 
summary judgment whether the corporation had a valid business purpose to withhold disclosure after that 

After appropriate investigation and evaluation, the corporation must 
promptly disclose the information unless it can demonstrate a valid business 
reason for not doing so. The validity of a particular reason will often be at the 
heart of a nondisclosure case because, with hindsight, such a reason is easily 
constructed. The most often cited example of a valid business reason is that 
discussed in SEC v. Texas Gulf Sulphur Co.113 Although TGS completed a 
successful drill hole late in November 1963,114 the results were kept con
fidential and further drilling was delayed until options on the surrounding 
land were acquired.115 Two weeks after the land acquisition program was 
completed and the drilling resumed, the corporation issued initial press 
releases about the discovery.116 Neither the question of the timing of 
disclosure nor management’s conduct in this regard was at issue, but the 
court, in dictum, suggested that the secrecy required for a successful land 
acquisition program was a valid business purpose justifying delayed disclo
sure.117
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There are other situations in which nondisclosure may be justified. If a 
troubled corporation loses a major supplier, customer, or creditor, it is 
reasonable for the corporation to believe that disclosure of this fact might lead 
to a loss of other suppliers, customers, or creditors118 and impede a 
corporation’s ability to find substitutes. Similarly, premature disclosure might 
jeopardize the acquisition of another corporation119 or impede the ability to 
liquidate a portion of a corporation’s business.120

time. Id. at 1338.
The facts in the Texas Gulf Sulphur litigation illustrate that the duty owed by corporate insiders to 

trading stockholders is different from that owed by the corporation to others. The insiders who traded 
while the information was undisclosed were held to have violated rule 10b-5. 401 F.2d at 852. At the same 
time, the corporation was allowed to purchase the adjoining land without disclosing the information to the 
landowners. See id. at 850 n.12. As Jennings and Marsh point out: “(T]he legitimate corporate purpose 
which exculpated Texas Gulf Sulphur was the wish to do to the adjoining landowners what the individual 
defendants were excoriated for doing to their adjoining shareholders.” R. Jennings & H. Marsh, Jr., 
Securities Regulation: Cases and Materials 950 (4th ed. 1977). To demonstrate this concept 
further, it is clear that had the corporation purchased the land for stock rather than for cash, it would have 
violated rule 10b-5.

118. Halleran, Insider Trading in Stocks, 21 Bus. Law. 1009, 1024 (1966).
119. Matarese v. Aero Chatillon Corp., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) <| 

93,322, at 91,731-32 (S.D.N.Y. 1971) (valid business reason for nondisclosure until acquired corporation’s 
stockholders approved merger).

120. See Segal v. Coburn Corp., [1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) 94,002, at 94,019 
(E.D.N.Y. 1973) (disclosure of decision to liquidate installment finance business might have impaired 
“collectibility of the paper, disturbed credit relations, and forced a precipitous liquidation of the business”).

121. This would constitute manipulation under rule 10b-5. The Court has called the word manipulation 
“virtually a term of art.” Ernst & Ernst v. Hochfelder, 425 U.S. 185, 199 (1976). Manipulation refers 
“generally to practices, such as wash sales, matched orders, or rigged prices, that are intended to mislead 
investors by artificially affecting market activity." Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 476 (1977).

122. An example of this would be a refusal to disclose the earnings of a division of a company because it 
would permit a competitor to discern profit margins.

123. See Zucker v. Sable, 426 F. Supp. 658, 662 (S.D.N.Y. 1976) (corporation need not disclose 

Nevertheless, some reasons given to justify nondisclosure are clearly 
unacceptable. For example, a corporation cannot refuse to disclose informa
tion because it fears a decline in the price of its stock. By admitting that this 
was its reason for nondisclosure, the corporation would be evidencing an 
intent to artificially maintain the price of its stock.121 Silence based on a 
general fear of losing a competitive advantage should also be greeted with 
skepticism.122 This argument is easy to put forth and difficult to prove. 
Corporations often admit that they know a great deal about what their 
competitors are doing, yet claim that their own disclosure would disadvan
tage them. In the absence of affirmative evidence of substantial competitive 
harm, disclosure should be required.

A more difficult question is whether the corporation can justify silence on 
the ground that investors have access to the information from other sources. 
For example, if a corporation’s new product has difficulties that are materi
ally reducing sales, this information will be known by distributors who sell the 
product and securities analysts who follow the industry. Investors still need 
corporate disclosure in such a situation, however, because the corporation is 
in the best postion to give the most complete and accurate information. On 
the other hand, if the ability to determine a fact and to evaluate its 
significance is as available to investors as it is to the corporation, the 
corporation’s silence may be justified.123
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A Court's Standard of Review Courts have suggested that the timing of 
disclosure is a matter of business judgment with which they will not interfere 
without evidence of bad faith.124 This suggestion is rooted in the business 
judgment rule, which is traditionally employed by courts to determine the 
liability of corporate officers and directors and which provides that directors 
and officers generally will not be held liable for errors of judgment if they act 
in good faith.125 The business judgment rule permits corporate managers to 
take business risks without incurring liability for good faith mistakes in 
judgment126 and relieves a court of the burden of deciding whether a 
particular business decision is in the corporation’s best interest.127

procedures and processing time for “investigational” applications filed with government agency because 
information equally available to public); cf. Hafner v. Forest Laboratories, Inc., 345 F.2d 167, 168 (2d Cir. 
1965) (over-the-counter price of corporation’s stock readily available and need not be disclosed before 
redemption even if requested); Kaplan v. Vomado, Inc., 341 F. Supp. 212, 215-16 (N.D. Ill. 1971) 
(corporation not liable for failure to define in debenture terms such as “convertible,” “redeemable,” and 
“callable” because reasonable investor should know terms or ask broker for definition).

124. See Financial Indus. Fund, Inc. v. McDonnell Douglas Corp., 474 F.2d 514, 518-19, 521-22 (10th 
Cir.) (per curiam) (en banc) (because decision to release earnings statement on other than customary date 
discretionary, and record showed defendant exercised good faith, no proof of delay shown for 10b-5 
action), cert, denied, 414 U.S. 874 (1973); SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 850 n.12, 862 (2d 
Cir. 1968) (en banc) (timing of disclosure discretionary; if information released in good faith 10b-5 not 
violated), cert, denied, 394 U.S. 976 (1969).

125. See Financial Indus. Fund, Inc. v. McDonnell Douglas Corp., 474 F.2d 514, 518 (10th Cir.) (per 
curiam) (en banc), cert, denied, 414 U.S. 874 (1973); Otis & Co. v. Pennsylvania Ry., 61 F. Supp. 905, 911 
(E.D. Pa. 1945) (directors’ good faith decision to negotiate with only one investment house for refunding of 
debt not basis for liability in light of previous dealings with company and desire to avoid public bidding 
that would adversely affect market of bonds to be called), affd per curiam, 155 F.2d 522 (3d Cir. 1946); 
Casey v. Woodruff, 49 N.Y.S.2d 625, 642-44 (Sup. Ct. 1944) (directors not liable for expenses incurred in 
good faith to refinance debt that ICC later denied). See generally Uhlman, The Duty of Corporate Directors 
to Exercise Business Judgment, 20 B.U. L. Rev. 488, 489-91, 495-98(1940).

126. The director of a business corporation is given a wide latitude of action. The law does not 
seek to deprive him of inititative and daring and vision. Business has its adventures, its 
bold adventures; and those who in good faith, and in the interests of the corporation they 
serve, embark upon them, are not to be penalized if failure, rather than success, results 
from their efforts.

Bayer v. Beran, 49 N.Y.S.2d 2, 5-6 (Sup. Ct. 1944).

127. Such a decision is generally beyond the courts’ expertise.

The court might be called upon to balance probabilities of profitable results to arise from the 
carrying out of the one or the other of different plans proposed by or on behalf of different 
shareholders in a corporation, and to decree the adoption of that line of policy which seemed 
to it to promise the best results, or at least to enjoin the carrying out of the opposite policy. 
This is no business for any court to follow.

Gamble v. Queens County Water Co., 123 N.Y. 91, 99 (Ct. App. 1890).
An additional justification for the rule is that in the absence of extreme circumstances such as fraud, 

illegality, or waste, minority stockholders should not be able to set aside business decisions made by 
directors elected by a majority of the stockholders. Cf. id. (majority stockholders decision to buy 
waterworks extension at high price not voidable by minority holders absent bad faith on part of majority).

Professor Manne has stated that the rule was the logical synthesis of the growth of corporate operations 
in a competitive free enterprise system and the nineteenth century suspicion of excessive governmental 
regulation. The desire to protect directors against liability was incidental to the greater need to erect a 
barrier to prevent courts from regulating the activities of corporate managers. Manne, Our Two 
Corporation Systems: Law and Economics, 53 Va. L. Rev. 259, 270-71 (1967).
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The Tenth Circuit in FIF, conceding that the business judgment rule was 
not directly applicable to the corporation, nevertheless concluded without 
analysis that the reasons for the rule should be “considered as extended to the 
corporate entity.”128 In a duty to disclose case, this conclusion will not 
withstand close scrutiny. The business judgment rule was not intended to 
protect the corporation itself in a suit by its stockholders. Rather, it was 
designed to encourage corporate officers to take risks when making business 
decisions knowing that the courts will defer to their good faith determina
tions. If this rule is applied to the corporation’s decision to disclose, however, 
great latitude afforded timing decisions will encourage corporations to delay 
or even forgo disclosure. This will frustrate one of the basic purposes of the 
federal securities laws, which is to “substitute a philosophy of full disclosure 
for the philosophy of caveat emptor."'29

128. See 474 F.2d at 518 (business judgment rule not directly applicable because plaintiffs challenging 
corporation’s, not officers’, conduct).

129. Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 477 (1977).
130. Cf. Kivitz v. SEC, 475 F.2d 956, 961-62 (D.C. Cir. 1973) (reviewing court should exercise judicial 

function imposed upon it by Congress to keep SEC proceedings within statutory bounds).
131. See.Ernst & Ernst v. Hochfelder, 425 U.S. 185, 214 (1976) (§ 10(b) speaks of manipulation and 

deception; court unwilling to extend statute to negligent conduct); note 16 supra.
132. 425 U.S. 185 (1976).
133. Id. at 194 n.12.

Moreover, there is no compelling justification for such judicial deference in 
a duty-to-disclose case. In determining whether a corporation has made 
timely disclosure, a court is deciding whether a particular business decision 
not to disclose constitutes a breach of an affirmative statutory duty. The task 
of interpreting and applying a statutory rule is within the traditional expertise 
of a court,130 and the court should not refrain from exercising that expertise 
simply because the conduct giving rise to the need to disclose involves the 
business judgment of corporate management. The plaintiff must satisfy the 
burden of going forward with evidence by showing that the corporation had a 
duty to disclose at a particular point and that it acted recklessly or 
intentionally in failing to do so. At that point, the corporation may come 
forward with evidence showing its lack of recklessness or intent with respect 
to its timing decision. A court or jury should give weight to management’s 
judgment with regard to timing, but should not defer completely as it would if 
the business judgment rule were applicable. Whether or not the corporation 
comes forward with evidence supporting its good faith defense, the plaintiff 
has the burden of persuading the court that the corporation’s decision was 
reckless or intentional. This allocation of the burden of proof protects the 
corporation while partial rather than complete deference to management’s 
judgment on the issue of timing prevents imposition of an almost insuperable 
burden on the plaintiff.

Management's Standard of Conduct To recover damages for a breach
of the duty to disclose under rule 10b-5, a plaintiff must prove that scienter 
can be inferred from the defendant’s conduct.131 132 In Ernst & Ernst v. 
Hochfelder,'22 the Supreme Court defined scienter as “a mental state embrac
ing intent to deceive, manipulate, or defraud.”133 Thus if a corporation 
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intentionally breaches its duty to disclose, its conduct will satisfy the Court’s 
test.134

In Hochfelder, however, the Court seemed to use the term “knowingly” 
interchangeably with “intentional” when describing conduct proscribed by 
section 10(b) of the 1934 Act.135 The Court thus implied that scienter can be 
inferred if the defendant actually knew of an omission or of the falsity of the 
statements made. Subsequently, lower courts have followed this interpreta
tion and have held that actual knowledge permits the inference of scienter.136 
In addition, the Hochfelder Court left open the question whether intent can be 
inferred from reckless conduct;137 subsequent lower court cases have applied 
the recklessness standard.138

In a duty to disclose case, the plaintiff would argue that scienter should be 
inferred because the corporation had actual knowledge of the materiality of 
the information and the nondisclosure. The corporation would argue, how
ever, that its exercise of due care and good faith with respect to its duty to 
disclose should negate the inference of scienter. Because of the complex 
nature of the duty to disclose, a court should examine all aspects of the 
corporation’s conduct before determining liability. If the court finds that the 
conduct was reckless, it should infer that the corporation acted with the 
requisite intent to deceive and that the scienter requirement was satisfied.

134. The Court made it clear, however, that negligence will not result in liability in private damage suits. 
Id. at 214.

135. “The words ‘manipulative or deceptive’ used in conjunction with ‘device or contrivance’ [in § 
10(b)] strongly suggest that 10(b) was intended to proscribe knowing or intentional misconduct.” Id. at 197 
(emphasis added).

136. See Herzfeld v. Laventhol, Krekstein, Horwath & Horwath, 540 F.2d 27, 37 (2d Cir. 1976) 
(disclosure of expected profits from deal not yet formally closed as income in annual report held 
misleading; scienter requirement satisfied); McLean v. Alexander, 420 F. Supp. 1057, 1080-84 (D. Del. 
1976). But see SEC v. American Realty Trust, 429 F. Supp. 1148, 1170-72 (E.D. Va. 1977) (initial incorrect 
disclosure of certain transactions concerning questionable business expenses, in light of later correction, 
insufficient to infer scienter), rev'd on other grounds, 586 F.2d 1001 (4th Cir. 1978) (proof of scienter 
unnecessary in SEC injunction action).

137. “In certain areas of the law recklessness is considered to be a form of intentional conduct for 
purposes of imposing liability for some act. We need not address here the question whether, in some 
circumstances, reckless behavior is sufficient for civil liability under § 10(b) and Rule 10b-5.” 425 U.S. at 
194 n.12.

By leaving open this question, the Court may have suggested a narrowing of the definition of scienter 
under both common law fraud and section 10(b). For the common law tort of misrepresentation or deceit, 
“reckless disregard whether [a statement] be true or false” satisfied the requisite intent to deceive or 
mislead. W. Prosser, Law of Torts § 107, at 701 (4th ed. 1971). See generally Haimoff, Holmes Looks at 
Hochfelder and 10b-5, 32 Bus. Law. 147, 151, 154 (1976). Additionally, prior to the decision in 
Hochfelder, scienter under rule 10b-5 could be inferred from reckless disregard for the truth. See Lanza v. 
Drexel & Co., 479 F.2d 1277, 1305-06 (2d Cir. 1973) (en banc) (no liability because willful or reckless 
disregard for truth necessary to establish liability under 10b-5).

138. See Sundstrand Corp. v. Sun Chem. Corp., 553 F.2d 1033, 1039-40, 1043-45 (7th Cir.) (corporation 
liable under 10b-5 for reckless nondisclosure of accounting report and reckless disclosure of incorrect 
income figures), cert, denied, 434 U.S. 875 (1977); Bailey v. Meister Brau, Inc., 535 F.2d 982, 993-94 (7th 
Cir. 1976) (bank, executor of estate of controlling shareholder, violated 10b-5 by causing corporation to 
exchange assets for unregistered corporate stock while failing to disclose its own conflict of interest and 
wantonly ignoring unfairness of transaction); McLean v. Alexander, 420 F. Supp. 1057, 1080-82 (D. Del. 
1976) (either knowingly or recklessly failing to verify accounts receivable sufficient basis for 10b-5 
liability); Peltz v. Northern Ohio Bank, 430 F. Supp. 382, 384 (N.D. Ohio 1976) (allegation auditor 
“knew” misleading nature of financial statements sufficient to allege scienter; but allegation auditor 
“should have known” stricken because not sufficient to allege recklessness); cf. ALI, Fed. Sec. Code § 
299.50 (Proposed Official Draft, Mar. 15, 1978) (recklessness sufficient to find scienter).



962 The Georgetown Law Journal [Vol. 67:935

Courts should use this method of analysis with respect to each segment of 
the corporation’s timing decision—its investigation and evaluation of the 
facts and the validity of its claim that there was a business reason for 
nondisclosure or delay. As to the investigation and evaluation of the facts, a 
court should examine the procedures the corporation followed in deciding 
whether disclosure was warranted. Scienter should be inferred from the 
corporation’s behavior only if the corporation acted either willfully with 
intent to deceive or recklessly with respect to its investigation and evaluation 
of the facts.

This analysis can be illustrated by considering a corporation that is faced 
with the loss of a major customer. Its investigation and evaluation of the facts 
have two related purposes: determining the impact on its business operations 
and determining the need for disclosure. In a duty-to-disclose case the court 
will be concerned only with the latter. If the corporation investigates and 
evaluates its disclosure obligations promptly, it will not have acted with 
scienter. If, however, it intentionally decides not to disclose or fails to 
consider its disclosure obligation, the requisite scienter can be found or 
inferred through recklessness.

Whether the corporation’s timing decison was reckless is a more difficult 
question when the corporation defends its decision on the ground that it had a 
valid business reason for nondisclosure or delay. In such a case, in order to 
infer scienter from reckless conduct, a court should determine both that the 
reason was invalid and that the corporation was reckless in its belief that the 
reason was valid.139 In some cases any such belief will be reckless. A 
corporation should always be found to have acted recklessly, for example, if it 
asserts as a valid business reason for nondisclosure or delay the fear that 
disclosure would result in a decline in its stock price. This reason will never be 
a valid business reason justifying nondisclosure or delay, and it is reckless to 
believe that it would be valid. There will be other situations, however, in 
which the corporation’s belief that the business reason was valid will not have 
been reckless, even though the reason is found to be invalid. Such a situation 
arises, for example, when management fears that disclosure would competi
tively disadvantage the corporation through loss of customers. In such 
situations, the totality of the circumstances must be examined.140

139. Obviously, if the business reason is valid, the question of recklessness need not be addressed.
140. A corporation will often seek and rely on advice of counsel when determining whether and when 

disclosure must be made. If either of the decisions of the corporation with respect to materiality and timing 
are challenged, the corporation will argue that reliance on counsel should prevent any finding of 
recklessness. It has been suggested that a corporation may rely successfully on the advice of counsel to 
protect it from liability if it takes the following steps: (1) It must select counsel which it reasonably believes 
competent; (2) it must disclose all material facts to counsel; (3) it must receive erroneous advice from 
counsel on a question of law (as contrasted with a question of fact, on which counsel has no expertise); and 
(4) it must act in accordance with counsel's advice. See Hawes & Sherrard, Reliance on Advice of Counsel as 
a Defense in Corporate and Securities Cases, 62 Va. L. Rev. 19 (1976). See also Floor, The Scienter 
Requirement Under Rule 10b-5 and Reliance on Advice of Counsel After Hochfelder, 12 New England L. 
Rev. 191, 217 (1976) (listing four steps for reliance on counsel).

If a court applying this test finds that the corporation acted recklessly with respect to any one step, the 
corporation should be found to have acted recklessly with respect to its reliance on counsel. In such a case, 
the court should infer the requisite “intent to deceive” necessary for a finding of scienter notwithstanding 
the corporation’s efforts to seek advice of counsel. Floor, supra, at 217-21 (after Hochfelder, standard to 
evaluate whether reliance defense valid in private damage action should be something more than mere 
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IV. Special Disclosure Problems

Thus far, this article has discussed only the duty to disclose information 
concerning matters on which the corporation has not previously spoken. A 
corporation may also have an obligation to update previously disclosed 
information that is no longer accurate and to correct material misstatements 
made by corporate officials or people outside the corporation. Finally, some 
information, such as financial projections, is sufficiently unique to warrant 
separate treatment.

DUTY TO UPDATE

The reason for requiring a corporation to update its prior statements is 
clear; previously disclosed information may leave a false and misleading 
impression with investors if not updated.141 Taken to its extreme, this position 
would compel a corporation to disclose whenever there was a material change 
in any of its previous statements, regardless of the materiality of the previous 
statement at the time of the change or the length of time since the original 
statement. Although this extreme is not now142 and should not become the 
law, a corporation should have an obligation to update previously disclosed 
material information if an investor could reasonably rely on the continuing 
accuracy of that information.143

negligence). If negligence is the standard of conduct in an SEC injunctive action, the defendant in such an 
action must show due care and not merely a lack of recklessness in satisfying these four elements. See 
Floor, supra, at 218-19. Whatever standard is used, however, Floor concludes that Hochfelder is likely to 
enhance the effectiveness of the advice of counsel defense because it would seem impossible to impute 
reckless or willfull conduct to a defendant who took the positive step of consulting counsel in good faith, 
but negligently failed to comply with one of the four steps. Id. at 221-22.

The principal problem posed by the reliance on counsel analysis is whether the validity of the business 
reason is a question of law or fact. If it is a question of law, the corporation may rely on counsel’s advice. If 
it is a question of fact, reliance would be unjustified and the defense could not rebut a finding of 
recklessness.

In most situations counsel’s advice will have been rendered only after complex legal and factual 
questions have been answered. Hawes & Sherrard, supra, at 30. Thus it will be difficult if not impossible for 
corporations to determine whether the existence of a valid business reason is a question of law or fact, and 
therefore, whether it can justifiably rely on counsel’s advice.

Because corporations should be encouraged to seek advice on how to comply with newly developing 
legal standards such as the duty to disclose, counsel’s advice should not be limited to legal areas but should 
include mixed questions of fact and law. In a mixed-question situation, the corporation should be permitted 
to rely on counsel’s advice only if the corporation could have reached in good faith the same decision with 
respect to the validity of the business decision. A corporation should not be able to interpose the defense of 
reliance on counsel if it would have been reckless for the corporation to have reached the same decision on 
its own.

141. Cf. Cochran v. Channing Corp., 211 F. Supp. 239, 243 (S.D.N.Y. 1962) (dictum) (failure to correct 
misleading statements and to disclose when duty to do so exists may mislead investors and constitute 
fraud).

142. See Ross v. A.H. Robins Co., [1979] Fed. Sec. L. Rep. (CCH) (I 96,737, at 94,895 (S.D.N.Y. Jan. 
8, 1979) (duty exists only when investors’ continued reliance on original statement is reasonable). See also 
Schneider, Developments in 1934 Act Reporting, in Practicing Law Institute, Third Annual 
Institute on Securities Regulation 89, 91-92 (1972) (Transcript Series) (duty exists only in special 
circumstances, including insider trading and tipping).

143. See Ross v. A.H. Robins Co., [1979] Fed. Sec. L. Rep. (CCH) fl 96,737, at 94,895 (S.D.N.Y. Jan. 
8, 1979). The Robins court’s willingness to recognize the duty to update indicates that a lower court may 
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There is very little case law dealing with the duty to update. In one early 
case a court indicated that a corporation would not be liable under rule 10b-5 
for its failure to update unless it had benefited from its failure to do so, or had 
sought to affect the market price of its stock for the benefit of itself or its 
insiders.144 It is unclear, however, in light of dicta in SEC v. Texas Gulf 
Sulphur Co.145 whether courts today will require a finding of benefit.

soon accept the general duty to disclose. If the corporation complies with the general duty to disclose, the 
duty to update does not impose a separate burden, because in the latter situation the corporation has 
previously disclosed information that is now inaccurate. It appears, therefore, that there is a lower 
threshold of materiality in a duty-to-update situation, making this duty a more extensive one.

144. SEC v. Shattuck Denn Mining Corp., 297 F. Supp. 470, 476 (S.D.N.Y. 1968).
145. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 860 (2d Cir. 1968) (en banc) (dictum) (Congress 

did not intend to predicate 10b-5 liability on benefit to corporation), cert, denied, 394 U.S. 976 (1969).
The most recent case on the duty to update does not address this issue. See Ross v. A.H. Robins Co., 

[1979] Fed. Sec. L. Rep. (CCH) fl 96,737, at 94,895 (S.D.N.Y. Jan. 8, 1979).
146. [1979] Fed. Sec. L. Rep. (CCH) fl 96,737 (S.D.N.Y. Jan. 8, 1979).
147. Id. at 94,895. Although the decision is ambiguous, the court apparently limited the duty to those 

statements made by the corporation, such as annual stockholder reports, that are not filed with the SEC. 
Id. at 94,899. The second part of the court’s holding, that section 18 of the 1934 Act provides the sole 
remedy for failure to update documents filed with the SEC, appears to be incorrect; section 18 imposes 
liability only if the document was misleading at the time of filing. Id. at 94,896-99; see 1934 Act § 18, 15 
U.S.C. § 78r (1976).

148. [1979] Fed. Sec. L. Rep. (CCH), at 94,895.
149. Id.
150. Id. at 94,894. The report was completed in April 1972, and Robins did not correct its earlier 

statements until 1974. Id. The plaintiffs had purchased Robins stock in 1973. Id.
151. Id.
152. Id. at 94,899. The court dismissed for failure to comply with rule 9(b) of the Federal Rules of Civil 

Procedure, which requires that all averments of mistake or fraud be pleaded with particularity. Id. at 
94,895-96.

153. Id. at 94,895.
154. Id.

In a recent case—Ross v. A. H. Robins Co., IncA46—the United States 
District Court for the Southern District of New York held that there is a duty 
to update prior accurate statements that have become misleading due to 
subsequent events.147 In this case the corporation had stated in its 1970 annual 
stockholder report that its product, the Daikon Shield intrauterine contracep
tive device, was safer and more effective than other similar devices on the 
market.148 In its 1971 annual stockholder report the shield was described as 
“highly successful,” and in a 1972 prospectus the corporation described its 
plans to introduce the device to international markets.149 Plaintiffs alleged 
that these statements had been rendered misleading by a subsequent undis
closed report indicating that the device was not as safe or effective as Robins 
claimed,150 and that several product liability suits had been filed against the 
company.151 The court held that the plaintiffs’ claim was cognizable under 
rule 10b-5, but that they had failed to state the facts supporting an allegation 
of fraud with particularity as required by the Federal Rules of Civil 
Procedure.152 Noting that the passage of time eventually would render prior 
statements immaterial, the court stated that the duty to revise exists as long as 
an investor can reasonably rely on the continuing accuracy of the prior 
statement.153 The court also stated that the duration of the duty will vary with 
the circumstances of each case, and will depend on the importance of the 
initially released information and the nature of later information.154 On the 
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facts before it, the court suggested that the defendant would have had a duty 
to update its initial disclosure.155

155. Id.
156. Every statement is predictive insofar as it permits inferences and assumptions about the future, 

even if it purports to refer only to the point in time at which it was made. For example, a statement that “it 
is the policy of the corporation not to make questionable or illegal payments,” although speaking of present 
policy, is predictive insofar as it permits inferences about the corporation’s future conduct. Nevertheless, 
some statements are more clearly predictive than others, either because they make explicit predictions 
(“the corporation will earn $5.00 per share next year”) or because they relate to events that will happen in 
the future (“the corporation will spend $10 million on research and development next year”).

157. The assumption that a corporation is constantly changing in nature may underlie the court’s 
assertion in Ross that time may eventually render any statement immaterial. See Ross v. A.H. Robins Co., 
[1979] Fed. Sec. L. Rep. (CCH) 96,737, at 94,895 (S.D.N.Y. Jan. 8, 1979).

158. See note 123 supra and accompanying text.
159. Cf. SEC v. Century Investment Transfer Corp., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. 

(CCH) $ 93,232, at 91,443 (S.D.N.Y. 1971) (company advertised agreement in principle to merge but failed 
to announce subsequent lapse of agreement; officer who traded enjoined under 10b-5).

Although the Robins case suggests a duty to update based on a standard of 
reasonable reliance, the decision does not elaborate adequately the factors a 
court must consider when deciding whether an investor’s expectations that 
the prior statement is still accurate are reasonable. Such a determination 
requires examination of the type of information in the original statement, the 
predictive nature of the statement, and the length of time between the original 
statement and the current information. Predictiveness describes the extent to 
which the statement permits inferences to be drawn about the corporation’s 
future conduct.156 The duty to update will extend for a longer period of time if 
the initial statement is highly predictive, because a reasonable investor would 
expect such a statement, as opposed to one that is less predictive, to remain 
accurate for a longer period unless corrected. For the same reasons, there is 
more likely to be a duty to update a recent statement than one issued in the 
distant past.

This analysis raises the question of what knowledge a reasonable investor 
should be presumed to possess. For example, investors should realize that a 
corporation’s financial position is constantly fluctuating.157 Earnings and 
sales will vary with general economic conditions and, in some situations, with 
political developments. In addition, investors should be presumed to know 
that some industries, by their very nature, are unpredictable due to rapid 
technological change or other developments. Finally, investors should be held 
to have constructive knowledge of some information that has been widely 
disseminated by sources other than the corporation.158 Although these 
considerations do not provide a clear test for determining when to update in a 
particular case, they do establish a framework for addressing the issue, as the 
following examples illustrate.

If a corporation announces an agreement in principle to merge and a 
material change occurs shortly thereafter, the parties have three courses of 
action: They may materially alter the terms of the merger, obtain approval of 
the respective boards of directors, or terminate the agreement. Whichever 
course is chosen, the corporation should be required to update its initial 
announcement by disclosing this new material information.159 Although the 
initial disclosure is not expressly predictive, the nature of the information—an 
agreement in principle only, and thus subject to change—creates an expecta
tion that material changes will be disclosed promptly. In addition, the time 
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between the disclosure of the agreement in principle and any change will 
generally be short enough to warrant disclosure.

A more difficult problem arises if a corporation engaged in mineral 
exploration makes a material discovery shortly after issuing a routine press 
announcement of drilling results for the previous year stating that “no 
commercial ore body” had been discovered and that “drilling is continuing.” 
The corporation may be assumed to have a valid business reason for not 
disclosing the material discovery. An investor in such a case would argue that 
the prior disclosure, although not expressly predictive, implied that any 
discovery affecting the “no commençai ore body” statement would be 
disclosed. The investor could further argue that having disclosed the status of 
the drilling, reliance on the valid business reason would no longer be 
warranted because to do so would knowingly leave false information out
standing in the market. These arguments, however, should not prevail. The 
statement that no commercial ore body was found is not predictive; it simply 
reports past results. The statement that “drilling is continuing” is predictive 
only if it refers to explorations at a specific location; it does not suggest that 
specific results are anticipated. Even if the statement is considered predictive, 
the nature of the business of exploring for minerals is so unpredictable that a 
reasonable investor should be presumed to know that announced results may 
quickly become outdated and that there will often be a legitimate need for 
nondisclosure even though investors may be harmed.

Two variations of the facts in the Robins case will further illustrate the 
interplay of the various factors courts should consider when determining the 
reasonableness of the investors’ expectations. First, assume that shortly after 
Robins announces that the Daikon Shield is safer and more effective than 
other similar contraceptives on the market the corporation learns of an 
unpublished study finding that the shield is unsafe. Although the statement is 
not directly predictive, it is reasonable for investors to believe that the product 
has been tested and proven safe, and that disclosure will be made if this 
finding is contradicted. If the contents of the study are within the peculiar 
knowledge of the corporation or are otherwise not generally available to 
investors, updating should be required. Similarly, even if the unpublished 
study receives extensive coverage in the financial media, such as the Wall 
Street Journal, the corporation should have a duty to confirm or to deny the 
contents of the study because investors could not adequately evaluate the 
accuracy of the report.

On the other hand, there would be no duty to update if, one week after 
Robins’ initial disclosure, a competitor introduces a safer and more effective 
device. Although the original statement was indirectly predictive and the time 
lapse short, Robins should not have to update; the investor should be 
presumed to know that competition often results in the introduction of new 
and potentially better products into the market. Moreover, this new informa
tion will undoubtedly have been disclosed by its competitors and no 
confirmation should be required of Robins.

THE DUTY TO CORRECT

The duty to update applies to a corporation’s statements that have become 
misleading as a result of subsequent events. There is no question about the, 
reasonableness of investor belief that the statements were accurate when 
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released; the concern is with continued investor reliance on these statements. 
The duty to correct applies to material misstatements made by corporate 
officials or persons outside the corporation rather than to misstatements made 
by the corporation itself. Although it would be unreasonable to hold a 
corporation responsible for the accuracy of all statements made by such 
persons, a duty to correct is appropriate in certain circumstances.

One test for determining whether the corporation has a duty to correct was 
suggested by the decision in Electronic Specialty Co. v. International Controls 
Corp.160 In seeking to enjoin a tender offer by International Controls 
Corp.(ICC), Electronic Specialty (ELS) alleged that ICC had failed to correct 
certain misstatements that had appeared in a Wall Street Journal article 
concerning the amount of ELS stock owned by ICC and the possible price at 
which a tender offer for ELS stock might be made.161 ELS also alleged that 
Robert Vesco, the president of ICC, had made other misrepresentations in an 
effort to force down the price of ELS stock and had used the story, knowing 
its inaccuracies, as a negotiating device to mislead ELS into a merger162 
between the two companies. The district court held ICC liable and granted a 
preliminary injunction.163 It found that ICC, acting through Vesco—“its chief 
executive officer and dominating personality”—had misled both ELS and 
public investors about its intention to make a tender offer, and had at least 
permitted the publication of what it knew to be false statements about the 
number of shares of ELS stock that it owned.164 Although the court failed to 
articulate its reasoning, it appears that ICC was held liable either because 
Vesco had apparent authority to speak for the corporation165 or because he 
was acting on behalf of the corporation.166

160. 409 F.2d 937 (2d Cir. 1969), rev'g in part 295 F. Supp. 1063 (S.D.N.Y. 1968).
161.295 F. Supp. at 1075. On July 31, 1968, shortly before the offer, an article in the Wall Street Journal 

reported that ICC might make a tender offer for ELS at $45-50 per share and that “according to brokerage 
house reports” ICC owned approximately five percent of the stock of ELS. Neither of these statements was 
true; ICC owned only two and one-half percent and as of that date the Board of Directors of ICC had not 
authorized any offer. Id.

162. Id. at 1075-76.
163. Id. at 1082-83.
164. Id. at 1076.
165. Cf. SEC v. Management Dynamics, Inc., 515 F.2d 801, 813 (2d Cir. 1975) (broker-dealer liable for 

violations of 10b-5 by its vice-president because he acted with apparent authority). Apparent authority 
exists when a person (the investor), as a result of manifestations made to him by a principal (the 
corporation), reasonably believes that a third party (the corporate employee) is the principal’s agent. See 
Restatement (Second) of Agency § 8 & Comments a and c (1957). Therefore, an investor who knows 
that someone is a corporate employee will be justified in believing that the employee has authority to do 
those things that employees of his type customarily do. See id. § 27, Comment d. Under agency principles, 
a corporation is liable for the fraudulent activities of an employee who acted with apparent authority, even 
if the employee commits the fraud solely for his own benefit. Id. §§ 261,262 & Illustration 1. The rationale 
for holding the corporation liable is that the employee’s position facilitates commission of the fraud because 
the victim cannot normally ascertain that the employee is acting fraudulently and for his own benefit. See 
id. § 261, Comment a; id. § 262, Comment a.

Several decisions imply that the duty to correct depends on whether the corporation benefits from its 
silence or from a misstatement. Compare Electronic Specialty Co. v. International Controls Corp., 409 
F.2d 937 (2d Cir. 1969) (statement detrimental to corporation; no duty to correct) with Green v. Jonhop, 
Inc., 358 F. Supp. 413 (D. Ore. 1973) (corporation benefited from failure to correct misstatements because 
stock price rose; liable for failure to correct). The more demonstrable and direct the benefit, the greater the 
argument supporting the duty. See Peacock, Correcting Rumors, 6 Rev. Sec. Reg. 901, 905 (1973) (agency 
principles indicate that allegation of a benefit is not necessary when agency principles are applied).

166. When an officer speaks . a behalf of the corporation, the statement is not his, but that of the 
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The Second Circuit reversed the finding of liability, however, on the 
ground that the record did not support the finding that Vesco’s actions were, 
in effect, those of ICC.167 The court also found that neither ICC nor Vesco 
was the source of the erroneous story;168 the court reasoned that the story was 
detrimental to ICC because it forced the price of ELS stock to a level that 
temporarily aborted the tender offer.169 The court held that “while a company 
may choose to correct a misstatement not attributable to it ... we find 
nothing in the securities legislation requiring it to do so.”170

corporation. It will often be difficult to distinguish an officer’s personal statements from those made for the 
corporation, and the bases for drawing such a distinction are beyond the scope of this article. This difficulty 
is itself a reason for holding a corporation liable for the misstatements of employees who speak with 
apparent authority. Cf. Restatement (Second) of Agency § 262, Comment a (1957) (because one 
cannot normally ascertain whether agent is in fact acting for principal’s benefit, it is rational to hold 
principal liable for agent who commits fraud for his own benefit while acting with apparent authority).

167. 409 F.2d at 951.
168. Id. at 949. The Second Circuit also reversed the district court’s finding of fact that Vesco had 

misled ELS and the public about ICC’s intention to make a tender offer. Id. at 949-51. Judge Feinberg 
dissented on this point: “No matter how phrased, these are findings of fact which are supported by the 
record and should not be overturned. . . . [T]he effect of . . . the majority opinion is not only to 
minimize the whole episode . . . but to preempt the trial court’s function in this significant area.” Id. at 
954 (Feinberg, J., concurring and dissenting).

169. Id. at 949.
170. Id. (emphasis added).
171. See Zucker v. Sable, 426 F. Supp. 658, 662-63 (S.D.N.Y. 1976).
172. It should be noted that the Third Circuit has refused to hold a corporation liable under agency 

principles for false statements made by its president to a shareholder who knew that the president was 
acting in his own interests rather than those of the corporation. Thomas v. Duralite Co., 524 F.2d 577, 586 
(3d Cir. 1975). This result is clearly not inconsistent with the duty to correct, because the duty is premised 
in part on the average investor’s inability to distinguish an officer’s personal statements from his statements 
on behalf of the corporation. See note 166 supra.

173. Compare SEC v. Management Dynamics, Inc., 515 F.2d 801, 813 (2d Cir. 1975) (legislative history 
of 1933 and 1934 Acts contains no clear evidence that agency principles should not apply; broker-dealer 
liable for manipulations by vice-president because vice-president acted with apparent authority) and Kerbs 
v. Fall River Indus., Inc., 502 F.2d 731, 741 (10th Cir. 1974) (corporation liable for sale of fraudulent stock 
certificate by president who acted with apparent authority) and SEC v. Lum’s, Inc., 365 F. Supp. 1046, 
1061 (S.D.N.Y. 1973) (corporation-issuer generally liable “for what can be deemed the corporate acts of its 
principal agents”) with Rochez Bros., Inc. v. Rhoades, 527 F.2d 880, 884-86 (3d Cir. 1975) (legislative 
history indicates that § 20(a) of 1934 Act preempts common law agency principles; corporation not liable 
for fraudulent acts of president because he traded for his own account and because victim knew that 
president was not acting for corporation) and Zweig v. Hearst Corp., 521 F.2d 1129, 1132-33 (9th Cir. 
1975) (newspaper corporation not liable under respondeat superior theory for fraudulent act of its financial 
columnist because § 20(a) sole remedy). See generally Annot., 32 A.L.R. Fed. 714 (1977) (collecting 
cases). Section 20(a) of the 1934 Act provides:

Every person who, directly or indirectly, controls any person liable under any provision of 

It is possible to interpret this holding, as one court has done, to mean that a 
corporation does not have a duty to correct when the misstatement is not 
made by the corporation itself.171 A better reading of the decision, however, is 
that the Second Circuit implied that a corporation will have a duty to correct 
if there is an agency relationship between the maker of the misstatement and 
the corporation and the statement is within the scope of the maker’s 
employment.172 Although the federal courts have divided sharply on the 
applicability of common law agency principles to actions brought under rule 
10b-5,173 it is appropriate to apply these principles in the case of the duty to 
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correct in order to protect investors from trading on the basis of misinforma
tion.174

this chapter or of any rule or regulation thereunder shall also be liable jointly and severally 
with and to the same extent as such controlled person to any person to whom such controlled 
person is liable, unless the controlling person acted in good faith and did not directly or 
indirectly induce the act or acts constituting the violation or cause of action.

15 U.S.C. § 78t(a) (1976) (emphasis added).
Courts that take the position that section 20(a) preempts common law agency principles argue that the 

“good faith” defense of section 20(a) would be negated by the strict application of agency principles. See 
Rochez Bros. v. Rhoades, 527 F.2d 880, 885 (3d Cir. 1975); Jackson v. Bache & Co., 381 F. Supp. 71, 95 
(N.D. Cal. 1974).

174. Cf. text accompanying note 141 supra (duty to correct imposed because investors might otherwise 
be misled by misinformation). One court has suggested that use of agency principles may be appropriate 
only when it will further the policies of the securities laws. See SEC v. Geon Indus., 531 F.2d 39, 54 (2d Cir. 
1976). In the case of the duty to correct, use of agency principles will further the policy embodied in rule 
10b-5 of minimizing the amount of misinformation in securities markets.

In contrast, application of section 20(a) of the 1934 Act would provide less protection for investors 
because the corporation is liable only if it fails to act in good faith or induces the misstatements. See 1934 
Act § 20a, 15 U.S.C. § 78t(a) (1976). In addition, one court has limited the applicability of section 20(a) to 
suits brought by private parties. See SEC v. Coffey, 493 F.2d 1304, 1318 (6th Cir. 1974) (§ 20(a) may not be 
relied upon by the SEC in an injunction enforcement action), cert, denied, 420 U.S. 908 (1975).

175. See Restatement (Second) of Agency § 265(1) (1957) (principal liable only for agent’s 
statements made within scope of agent’s authority).

176. Cf. SEC v. Geon Indus., 531 F.2d 39, 55 (2d Cir. 1976) (refusing to hold brokerage firm liable 
under agency doctrine of respondeat superior for violations of 10b-5 committed by registered representa
tive).

177. In order to make clear who can speak for the corporation, procedures should be adopted for the 
public disclosure of information that will reduce the risk that misinformation will be publicly disseminated. 
Examples of such procedures include the following: Designation of certain officials as the only authorized 
spokesmen for the corporation; the appointment of special personnel to monitor corporate developments 
and to review press releases for completeness and accuracy; and the employment of financial public 
relations firms to promulgate information widely and promptly.

For a discussion and analysis of different types of procedures that a corporation might adopt, see Mann, 
Prevention of Improper Securities Transactions by Employees: The Responsibility for and Feasibility of 
Adopting Preventative Programs, 25 Hastings L.J. 355, 375-88 (1974); Flom & Atkins, The Expanding 
Scope of SEC Disclosure Laws, Harv. Bus. Rev. 109, 115-18 (July-Aug. 1974), and, for a more complete 
discusion, Bromberg, Disclosure Programs for Publicly Held Companies—A Practical Guide, 1970 Duke 
L.J. 1139, 1150-79.

Respondeat superior liability, however, should exist only for statements 
attributable to the corporation. In deciding whether an erroneous statement is 
attributable to a corporation, a court should consider the position of the 
person who made the misstatement. There should be no duty to correct 
statements made by low-level employees whose positions within the corpora
tion would not normally authorize them to disclose information.175 Reasona
ble investors would not believe that such persons have authority to speak for 
the corporation, and it would be unduly harsh to impose liability on the 
corporation for such statements176 because, as a practical matter, a corpora
tion cannot police the actions of all its employees.

When the person who made the statement is a middle or high-level 
employee, the duty to correct should turn primarily on whether the corpora
tion has adopted procedures for disclosure that are designed to reduce the risk 
that misinformation will be disseminated.177 If the corporation has such 
procedures and enforces them, it would be inappropriate to use agency 
principles to impose liabilty on the corporation; in such a case, the person 
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making the statement should be held to have acted outside the scope of his 
authority.178 If the corporation has no such procedures, however, it is more 
equitable to require the corporation to correct the misstatement than for 
investors to bear the risk of trading on the basis of misinformation.

178. Cf. SEC v. Geon Indus., 531 F.2d 39, 54-55 (2d Cir. 1976) (inappropriate to apply agency 
principles to enjoin brokerage house that exercised reasonable supervision over employee who violated 10b- 
5).

179. See note 166 supra; cf. SEC v. Geon Indus., 531 F.2d 39, 49 (2d Cir. 1976) (dictum) (approving 
SEC’s assertion that corporation should be liable for tipping by its chief executive officer because his acts 
were “necessarily in his official capacity”); SEC v. American Beef Packers, [1977-1978 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) V 96,079, at 91,876 (D. Neb. 1977) (president’s knowledge of falsity of statement 
imputed to corporation in determining corporation’s liability for misstatement in proxy statement).

180. 358 F. Supp. 413 (D. Ore. 1973).
181. Id. at 419-20.
182. The officer was also a director and principal stockholder. Id. at 416.
183. Id. at 416-18.
184. Id. at 416, 418.
185. Id. at 419. In support of this point the court relied on Brennan v. Midwestern United Life Ins. Co., 

417 F.2d 147 (7th Cir. 1969),cert, denied, 397 U.S. 989 (1970). In that case the defendant corporation knew 
that a broker who dealt extensively in its securities was evidently using his customers’ money as working 
capital, in violation of the securities laws. Id. at 150-51. Although the corporation threatened to report the 

In some situations, however, even these procedures should not relieve the 
corporation of its duty to correct. For example, a corporation should be 
obligated to correct when its president, knowing that his statement is 
materially false and in violation of the corporation’s procedures, publicly 
announces that “the corporation has ceased making questionable payments.” 
The authority of the president is such that he must be presumed to be 
speaking on behalf of the corporation.179 180 Similarly, depending on the materi
ality of a misstatement and the extent of its dissemination, a corporation may 
be required to correct a misstatement made in violation of the corporation’s 
procedures if those responsible for enforcing the procedures learn of the 
misstatement. In the latter case, the harm to investors outweighs the burden 
on the corporation to correct the misstatements.

The duty to correct also may be based on the relationship between the 
corporation and a person not employed by the corporation who has made the 
misstatements. This basis for liability underlies the decision in Green v. 
Jonhop, Inc.,™° in which a corporation (Jonhop) and one of its officers were 
held to have aided and abetted violations of rule 10b-5; they failed to correct 
certain misstatements made by a broker-dealer, which also served as the 
corporation’s investment banker and principal market-maker for its securi
ties.181 The broker-dealer, American Western Securities, Inc. (American 
Western), issued two market letters containing projected sales and earnings 
for the corporation that Jonhop’s executive vice-president182 knew to be 
materially inaccurate.183 The executive said nothing to American Western 
about the first letter, advised an officer of American Western of the 
inaccuracies in the second, but made no public correction of either, and failed 
to correct the misstatements in sales meetings during which the letters were 
discussed.184

The court found that the corporation’s silence encouraged public reliance 
on the misrepresentations because “it was well known that American Western 
was the underwriter and principal dealer in Jonhop stock.”185 Thus, silence 
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“amounted to a tacit agreement with American Western to encourage 
investors to buy and hold Jonhop stock.”186 The court recognized the close 
relationship between the corporation and American Western and acknowl
edged that a corporation could not be responsible for every misstatement 
made by a broker-dealer or securities salesman.187 Nevertheless, the court 
concluded that a corporation was “obligated to take some action when it 
learns of such misstatements or omissions and is aware that their publication 
or nonpublication will be misleading to members of the investing public.”188 

On its facts, Jonhop was correctly decided. It would be reasonable for 
investors to rely on the report of a broker-dealer that has such a close 
relationship with a corporation. Similarly, a corporation should be required to 
correct when a representative of the broker-dealer is a member of the 
corporation’s board of directors. In this latter situation, an investor could 
reasonably conclude that the corporation knew the contents of the broker
dealer’s report or that the broker-dealer had obtained information from the 
director.189

activity to the State Securities Commissioner, it never did so; indeed, when customers inquired why their 
stock had not been delivered, Midwestern referred them back to the broker. Id. at 152-53. The court relied 
on a “silence theory” to find the corporation liable for aiding and abetting the broker’s violation of rule 
10b-5. The court stated that “by failing to report [the broker’s] activities to the SEC or the Indiana 
Securities Commission, [Midwestern] knowingly and purposefully encouraged an artificial build-up in the 
market for its stock so that it would be in a more favorable position. . . . Midwestern’s acquiescence 
through silence in the fraudulent conduct. . . combined with its affirmative acts was a form of aiding and 
abetting cognizable under Section 10(b) and Rule 10b-5.” Id. at 154.

For a thorough discussion of this “silence theory,” see Ruder, Multiple Defendants in Securities Law 
Fraud Cases: Aiding and Abetting, Conspiracy, In Pari Delicto, Indemnification, and Contribution, 120 U. 
Pa. L. Rev. 597, 620-46 (1972). For a discussion of cases subsequent to Brennan see Ruder, Factors 
Determining the Degree of Culpability Necessary for Violation of the Federal Securities Laws in Information 
Transmission Cases, 32 Wash. & Lee L. Rev. 571, 587-90(1975).

186. 358 F. Supp. at 420.
187. Id.
188. Id.
189. This situation raises problems for the broker-dealer similar to those found in the so-called “Chinese 

Wall” cases, in which the issue typically is whether the trading or advisory activities of a broker-dealer firm 
violate rule 10b-5 when a representative of that firm has obtained confidential information because of the 
firm’s role as investment banker for the corporation. See, e.g., Slade v. Shearson, Hammill & Co., [1973- 
1974 Transfer Binder] Fed. Sec. L. Rep. (CCH) 94,329, at 95,131-32 (S.D.N.Y. 1974) (broker-dealer 
that obtains adverse information while acting as corporation’s investment banker cannot recommend that 
coporation’s stock to customers); In re Investor’s Management Co., Inc., 44 S.E.C. 633, 647 n.28 (1971) 
(SEC considers sale of stock by broker-dealer suspect if preceded by receipt of inside information). See 
generally Lipton & Mazur, The Chinese Wall Solution to the Conflict Problems of Securities Firms, 50 
N.Y.U. L. Rev. 459 (1975); Chazen, Reinforcing the Chinese Wall: A Response, 51 N.Y.U. L. Rev. 552 
(1976); Lipton & Mazur The Chinese Wall: A Reply to Chazen, 51 N.Y.U. L. Rev. 579 (1976).

In the case of the duty to correct, however, the issue is the corporation’s duty to disclose, not the broker
dealer’s duty to construct a “Chinese Wall” to isolate those of its employees with inside information. The 
corporation’s duty to correct would exist regardless of the presence of a “Chinese Wall” because investors 
expect accurate reporting.

The Jonhop courts articulation of a corporation’s duty is too broad, 
however; it would require correction whenever a corporation knew of the 
contents of a market letter, regardless of the extent of its participation in the 
preparation of that letter. In many cases, a corporation will give factual 
information to a securities analyst preparing a market letter but will not 
comment on the conlusions the analyst draws from that information even if 
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the corporation knows those conclusions are materially incorrect.190 In such 
cases, if the analyst has no special relationship with the corporation, there 
should be no duty to correct. Investors should not assume that the conclu
sions in a report, even when based on data furnished by the corporation, 
represent the views of the corporation. Similarly, absent evidence of special 
relationship, a corporation should not be obligated to correct a material 
misstatement in a report whose conclusions it did not review. Conversely, 
there should be a duty to correct if the corporation has commented on the 
conclusion.

190. See Elkind v. Liggett & Myers, Inc., [1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) f 96,602, at 
94,566 (S.D.N.Y. 1978) (corporation submitted factual data from which analyst made faulty projections; 
no duty to correct because corporation refused to comment on accuracy of projections).

191. For an excellent discussion of problems relevant to disclosure of projections and appraisals, see 
generally Kripke, Projections and Appraisals: Analysis of the Case Law, in Seventh Annual Institute, 
supra note 108, at 93; Mann, Securities Act Release No. 5581: An Analysis, in Seventh Annual 
Institute, supra note 108, at 109; Ruder, Disclosure of Financial Projections—Developments, Problems 
and Techniques, in Practicing Law Institute, Fifth Annual Institute on Securities Regula
tion 5 (1974) (Transcript Series) [hereinafter cited as Fifth Annual Institute]; Schneider, Financial 
Projections—Practical Problems and Disclosure, in Fifth Annual Institute, supra, at 47.

192. Investors are interested in knowing a corporation’s opinion about its future sales and earnings when 
making investment decisions. Kripke, A Search for a Meaningful Securities Disclosure Policy, 31 Bus. 
Law. 293, 298 (1975); Kripke, The SEC, the Accountants. Some Myths and Some Realities, 45 N.Y.U. L. 
Rev. 1151, 1164-70 (1970); Mann, Prospectuses: Unreadable or Just Unread?—A Proposal to Reexamine 
Policies Against Permitting Projections, 40 Geo. Wash. L. Rev. 222, 224 (1971); see Ruder, in Fifth 
Annual Institute, supra note 191, at 15-16; Schneider, supra note 41, at 280-83; cf. Ruder, in Fifth 
Annual Institute, supra, at 16-17 (Remarks of Carl Schneider).

Perhaps the most difficult situation under this analysis occurs when a 
report based on data, but not conclusions, obtained from the corporation is 
prepared by a securities analyst acknowledged to be an expert in the 
corporation’s industry. Because investors will probably rely on that person’s 
views, and because the corporation should know about this reliance, it 
arguably should have a duty to correct material misstatements in the expert’s 
report. On the other hand, if that analyst has no special relationship with the 
corporation, it would be unfair to impose a duty on a corporation that did not 
solicit the report and refused to comment on its conclusions, because investors 
are relying on the status of the analyst rather than the corporation’s duty to 
make accurate disclosure.

PROJECTIONS

The difficulty in establishing firm general rules for the duty to disclose can 
be illustrated by analyzing a corporation’s obligation to disclose its internal 
projections of sales and earnings.191 Projections are material information; 
hence, under the duty to disclose set forth in this article, a corporation would 
have to disclose its projections, as well as update them whenever there is a 
material change.192 Because projections differ from other material facts, 
however, it is the position of this article that the general duty to disclose and 
to update should not apply to them.

Projections differ from other facts, such as dividend declarations or 
potential mergers, and are intrinsically more uncertain because they are based 
on numerous facts and assumptions that are subject to frequent change and 
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reinterpretation.193 Indeed, it could be argued that by their very nature 
projections are almost never “ripe” for disclosure as that term was used by the 
Tenth Circuit in FIF in discussing when the duty to disclose arises.194

Many corporations have resisted making their internal projections public 
either because they believe that projections are so inherently unreliable that 
they are misleading, or because they fear liability if actual results vary 
materially from the projections.195 Additionally, recognizing that projections 
often fluctuate, corporations are unwilling to assume the duty to determine 
the materiality of each change in their projections and to update previous 
estimates each time there is such a change.

A corporation could raise these arguments of uncertainty and flux 
whenever it did not wish to disclose particular information. This article 
rejects these arguments as generally unpersuasive.196 When dealing with 
projections, however, courts should recognize that the inherently uncertain 
nature of projections, together with the burdens that a duty to disclose 
projections would impose on corporations, outweigh any potential benefits 
that disclosure of projections would provide.

If a court is unwilling to accept this argument, however, it could adopt the 
position suggested by the SEC that corporations should be required to 
disclose projections publicly only if they have been disclosed on a selective 
basis to persons outside the corporation.197 The rationale behind this alterna-

193. Ruder, in Fifth Annual Institute, supra note 191, at 10-12; see Heller, Disclosure Requirements 
Under Federal Securities Regulations, 16 Bus. Law. 300, 307 (1961) (projections are mere conjecture, not 
facts); cf. Kripke, Rule 10b-5 Liability and “Material” “Facts”, 46 N.Y.U. L. Rev. 1061, 1070-75 (1971) 
(many “facts” are mere probabilities, not certainties).

194. See Financial Indus. Fund, Inc., v. McDonnell Douglas Corp., 474 F.2d 514, 519 (10th Cir.) (per 
curiam) (en banc), cert, denied, 414 U.S. 874 (1973); notes 94-104 supra and accompanying text.

195. Courts differ significantly in the approach they use to determine whether a corporation should be 
liable for issuing an erroneous projection. Compare Beecher v. Able, 374 F. Supp. 341, 348 (S.D.N.Y. 1974) 
(corporation held to “high standard of care”; liable for failure to disclose assumptions underlying 
projection) with Dolgow v. Anderson, 53 F.R.D. 664, 676 (E.D.N.Y. 1971) (no liability when documents 
upon which projections based reasonably prepared and reviewed). See Schneider, Financial Projections, 7 
Rev. Sec. Reg. 907, 907-10 (1974). See also Marx v. Computer Sciences Corp., 507 F.2d 485, 489-90 (9th 
Cir. 1974) (dictum) (liability if corporation did not believe forecast, knew of reason to believe result would 
be different, or made forecast without reasonable preparation); REA Express, Inc. v. Interway Corp., 410 
F. Supp. 192, 196 (S.D.N.Y. 1976) (finding that forecasts based on outdated calculations would render 
corporation liable had plaintiff proved reliance); Schuller v. Slick Corp., [1974-1975 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) fl 95,065, at 97,739 (S.D.N.Y. 1975) (although projections and underlying data 
erroneous, no liability because defendant not reckless in preparation).

196. See note 107 supra and accompanying text.
197. Securities Act of 1933 Release No. 5581, [1974-1975 Transfer Binder] Fed. Sec. L. Rep. (CCH) fl 

80,167, at 85,299 (Apr. 28, 1975). Prior to 1973 the SEC prohibited projections in statutory filings. The 
Commission believed that projections were inherently unreliable and that investors would give them too 
much credence if they were included. Wheat Report, supra note 52, at 96. The SEC’s prohibition, 
however, was not absolute. For example, it required disclosure in Securities Act registration statements of 
future costs of labor and materials as a risk factor. See Schneider, supra note 41, at 260 (arguing that more 
“soft” information may be beneficial to investors). The Commission also took the position as amicus curiae 
that appraisals of future value might have to be disclosed in a proxy statement. Gerstle v. Gamble- 
Skogomo, Inc., 298 F. Supp. 66, 92 (S.D.N.Y. 1969), modified and affd, 478 F.2d 1281, 1291-94 (2d Cir. 
1973). But see Sunray DX Oil Co. v. Helmerich & Payne, Inc., 398 F.2d 447, 451-52 (10th Cir. 1968) 
(omission from proxy statement of information about unproved oil reserves not misleading). The SEC 
reversed its traditional position on projections in 1973 and proposed to allow them in statutory filings. The 
SEC also proposed to subject corporations to additional filing requirements when they made projections 
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tive is that those investors to whom the projections are disclosed have an 
informational advantage over other investors.* 198 The corporation should not 
be permitted to create this informational inequality; thus projections become 
material for purposes of triggering a disclosure obligation that will minimize 
the inequality.199

voluntarily, whether in statutory filings or elsewhere. Securities Act of 1933 Release No. 5362, 2 Fed. Sec. 
L. Rep. (CCH) H 23508, at 17,202 (1973); Securities Act of 1933 Release No. 5581, [1974-1975 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) U 80,167, at 85,299 (1975). In 1976, however, the SEC formally 
withdrew these proposals. See Securities Act of 1933 Release No. 5699, [1975-1976 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) f 80,461, at 86,200 (1976). The Commission also issued a statement favoring 
disclosure of projections. See Securities Act Release No. 5992, [Current Transfer Binder] Fed. Sec. L. 
Rep. (CCH) <] 81,756, at 81,034 (Nov. 7, 1978). In order to encourage disclosure, the Commission 
proposed a “safe harbor” rule that would arguably protect corporations from liability for reasonably based 
projections made in good faith. See Securities Act Release No. 5993, [Current Transfer Binder] Fed. Sec. 
L. Rep. (CCH) 5] 81,757, at 81,041 (Nov. 7, 1978). For a discussion of the proposed rule and an alternative 
considered and rejected by the Commission, see Halloran, A Good Safe Harbor Needed to Encourage 
Economic Forecasts, Nat’l L.J., Feb. 5, 1979, at 29, col. 1.

198. In addition, corporate trading in its own securities with knowledge of its own projections must be 
distinguished from the selective disclosure situation. In the former situation, liability under 10b-5 should be 
imposed if the scienter requirement is met, that is, if the corporation makes its trading decision on the basis 
of the projections. In the latter situtation, 10b-5 liability should be imposed because the information that is 
selectively disclosed inevitably will be used for trading purposes, and thus the scienter requirement will be 
met.

199. The conceptual difficulties that arise from attempting to place projections within the general duty 
to disclose has led various commentators to attempt to limit those situations in which projections must be 
disclosed. At least one commentator has argued that a corporation must disclose its projections when 
trading in its own securities. See Schneider, in Fifth Annual Institute, supra note 191, at 52-53. There 
are problems, however, if a corporation has to disclose its projections when trading. For example, this 
requirement could extend to corporations that are considered to be trading because they have outstanding 
options, warrants, or convertible securities. See Schneider, supra, at 52-53. Contrary to the position taken 
in this article that projections are per se material, this approach assumes that projections are material 
information for the purpose of triggering a disclosure obligation only when they differ significantly from 
the estimates of a corporation’s future performance that are generally available in the market and relied 
upon by investors. See Ruder, in Fifth Annual Institute, supra note 191, at 14-15, 18-19 (Remarks of 
David S. Ruder and Carl W. Schneider). Under this suggested approach, corporate insiders and the 
corporation could have to ascertain, before trading in the corporation’s securities, what every available 
estimate is, and whether each differs materially from the corporation’s own internal projections. See id. 
(projections that deal with “what the market expects” not material); Mann, in Seventh Annual 
Institute, supra note 191, at 117-18 (Remarks of Carl W. Schneider) (same); Fleischer, Mundheim & 
Murphy, supra note 55, at 842 (same); cf. Mann, supra, at 116 (discussing “materiality” of projection in 
light of investor expectations). In this situation it would be unreasonable to subject a corporation to 
potential liability for failing to determine the accuracy of outside estimates or for concluding that its own 
projections did not vary materially from such estimates, particularly because the corporation did not seek 
the outside estimates it had failed to correct.

200. See notes 160-90 supra and accompanying text.
201. See Parker, Ethical Issues for the Financial Analyst, in Corporate Financial Reporting: 

Ethical and Other Problems 165, 167 (1972).

The duty to correct an outside projection should apply only when the 
projection is clearly attributable to the corporation, as is the case when the 
source of the projection has a special relationship with the corporation.200 
Because the duty to correct projections places such a heavy burden on a 
corporation, a court should be careful to apply the attribution test narrowly 
when projections are involved. Analysts often base their projections on 
information obtained from many sources, including both publicly available 
statutory filings and private interviews with corporate personnel.201 Because 
virtually all of the information obtained in this manner can be attributed to 



1979] Affirmative Duty to Discl« Pt

tile corporation, even if the projection itself cannot, the duty to correct would 
always arise. By limiting the application of the attribution analysis, the 
corporation can be protected from this danger.202

202. The SEC, while declining to impose on corporations the duty to correct outside projections, 
proposed that corporations be permitted to dissociate themselves from such projections. See Securities Act 
of 1933 Release No. 5581. [1974-1975 Transfer Binder] Fed. Sec. L. Rep. (CCH) f 80,167, at 85,299 
(Apr. 28, 1975).

203. See Company Guide, supra note 8, § 403, at 108-09 (requiring corporation to deny affirmatively 
erroneous rumors or reports and to disclose facts to explain situation).

204. Id. at 109. The NYSE does not expressly distinguish between the duty to correct rumors of 
projections and the general duty to correct rumors. See Company Manual, supra note 8, at A-23. It 
appears from the context of the rule, however, that the requirement of a “frank and explicit announce
ment" does not apply to projection rumors. Id. But see Schneider, in Fifth Annual Institute, supra 
note 191, at 51.

205. Company Guide, supra note 8, § 403, at 109.
206. Id.
207. Wall St. J., Jan. 18, 1974, at 17, col. 3.
208. Id.
209. Id.
210. Id.

On the other hand, when the projection is not issued by or attributable to 
the corporation, a more limited duty to correct should apply. This more 
limited duty would be similiar to the requirement now imposed by the 
American Stock Exchange, which has relaxed its strict duty to correct rumors 
when projections are involved,203 and which does not ordinarily require a 
corporation to respond to outside projections.204 Only when a projection “is 
manifestly based on erroneous information, or is wrongly attributed to a 
company source” must a corporation respond.205 Even then, the corporation 
need not disclose its own projections; it can limit its response to an 
announcement “to the effect that the company itself has made no such 
prediction and currently knows of no facts that would justify making such 
prediction.”206

Finally, if there has been a material change in either the projections or their 
underlying assumptions, a corporation should be required to correct its own 
public projections and any public comments it may make on outside 
projections. This duty will arise because the corporation’s own previous 
disclosure is clearly predictive and will reasonably induce investor reliance on 
its accuracy until corrected.

Although no case has decided how such a correction should be made, an 
actual situation that did not result in litigation demonstrates a clearly 
inadequate approach. In 1973 a large corporation, listed on the New York 
Stock Exchange, publicly projected its earnings for the following fiscal 
year.207 The projection exceeded actual results by about twenty percent, yet 
the corporation did not publicly update its original projection.208 After the 
actual earnings were published, the corporation claimed that it had no duty to 
correct because securities analysts who had followed the corporation closely 
knew that the corporation’s projections were inaccurate, and had corrected 
the inaccuracies in their own subsequent projections.209 The corporation 
argued, in effect, that investor reliance on its initial projection was no longer 
reasonable once the outside analysts’ projections were publicized.210

On these facts, the corporation did not satisfy the duty to correct its 
original projection. It could not reasonably assume that investors who had 
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seen and relied on the original projection also had seen the analysts’ revised 
projections. Furthermore, even if investors were aware of the analysts’ 
projections, they could not have evaluated the accuracy of those revisions 
without a statement by the corporation. The corporation need not have made 
its original projection public but, once it did it created a reasonable 
expectation on the part of investors that the projections would remain 
accurate. It could not then rely on outsiders to satisfy that expectation. The 
corporation should have corrected its projection as it would have revised any 
other statement.

V. Alternative Sources of the Duty to Disclose and 
Liability Under the Exchange Rules

stock exchange requirements

The timely disclosure policies of the New York and American Stock 
Exchanges provide the clearest expression of the duty to disclose. Both 
exchanges require listed corporations to make prompt disclosure of material 
information, which the exchanges define as information likely to have a 
significant effect on the market price of the corporation’s securities.211 The 
New York Stock Exchange (NYSE) does not make the duty a specific part of 
the listing agreement, but its Company Manual states that timely disclosure is 
considered “one of the most important and fundamental purposes of the 
agreement.”212 213 The American Stock Exchange (AMEX) includes the disclo
sure requirement in both its listing agreement and Company Guide.2ii

211. Company Manual, supra note 8, at A-18; Company Guide, supra note 8, § 40.3. The AMEX 
further defines “material information” as information that a reasonable investor might consider important 
in making his investment decision. Company Guide, supra, § 40.3.

212. Company Manual, supra note 8, at A-18. According to the Manual the Exchange recognizes that 
“factors bearing upon the public interest, or the exigencies of the market, may necessitate deviation from 
even the most explicitly stated policy or requirement.” Id. at iii.

213. Company Guide, supra note 8, § 40.1 & app. 1, at 299.
214. Company Manual, supra note 8, at A-19.
215. Id.
216. Id. at A-22.
217. This issue may be more academic than real because corporations often are able to resolve

Both exchanges recognize certain exceptions to the duty to disclose. 
Exceptions to the NYSE disclosure requirements are based on the relation
ship between the materiality of the information and the need for confidentiali
ty. A company need not disclose highly material information as long as that 
information is kept confidential within the corporation and its advisers.214 
When confidentiality cannot be maintained, however, or when it is necessary 
to discuss the information with persons outside the corporation, disclosure 
must be made on an “immediate release” basis.215 The Company Manual also 
provides that disclosure may be delayed when the information is less 
significant, although still material, or when an immediate announcement 
would endanger the corporation’s goals or provide information helpful to 
competitors.216 It is unclear, however, whether these exceptions permit 
nondisclosure when the information is of the type subject to “immediate 
release” and the corporation has a valid business reason for silence but cannot 
keep the information confidential.217
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The AMEX sets out its exceptions to the timely disclosure requirement 
with greater specificity. Disclosure may be deferred when immediate disclo
sure would prejudice the corporation’s ability to pursue its valid business 
objectives or when the facts are changing and confusion would be avoided by 
delaying announcement until the information is more definite.* 218 The Ex
change points out that, in the latter case, successive releases might mislead 
rather than enlighten investors.219

informally their disclosure problems with Exchange representatives. Indeed, the Exchange recognizes that 
literal compliance with its formal policy will not always be possible, and it urges corporations to work with 
it in resolving their disclosure problems within the spirit of the listing agreement. Id. at iii.

218. Company Guide, supra note 8, § 403(1), at 104.
219. Id.
220. Id. § 404(a).
221. Id. § 404(c)(1), (2).
222. Id. § 404(c)(3).
223. Id. § 403(2), at 106, 107; Company Manual, supra note 8, at A-24.
224. Company Guide, supra note 8, § 403(2), at 107.
225. Id.
226. See Restatement (Second) of Torts § 286 (1965). The Restatement provides:

The court may adopt as the standard of conduct of a reasonable man the requirements of a 
legislative enactment or an administrative regulation whose purpose is found to be exclusively 
or in part

(a) to protect a class of persons which includes the one whose interest is invaded, and
(b) to protect the particular interest which is invaded, and

The AMEX requirements also suggest the appropriate form for a corpora
tion’s press release. The Exchange stresses that such announcements should 
be balanced, fair, and complete, and that they should be written in clear and 
succinct language that is comprehensible to an investor.220 The Exchange 
suggests that releases be prepared or reviewed by corporate officials familiar 
with the information and with the requirements of both the securities laws 
and the Exchange rules, and that a corporation establish a permanent group 
to prepare all public releases.221 The Exchange also suggests that legal counsel 
review releases.222

Both exchanges are concerned with adequate dissemination of information. 
Although they differ in detail, both require a corporation to deliver its 
releases to national financial and general wire services and to major New 
York City newspapers.223 In addition, the AMEX suggests that the corpora
tion send its releases to trade publications and newspapers that circulate in 
areas where the corporation’s plants or offices are located.224 It also recom
mends that the corporation consider paid advertisements or a letter to 
stockholders if information is extremely material or dissemination is unusual
ly difficult.225

THEORIES OF LIABILITY UNDER THE EXCHANGE RULES

Two alternative theories of liability premise recovery against listed corpo
rations on breach of stock exchange disclosure requirements. Although the 
1934 Act does not expressly provide a right of action to investors for a breach 
of exchange disclosure rules, liability could be implied in accordance with tort 
principles governing private rights of action based on statutory violations.226 
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An investor will argue that the duty to disclose is contained in rules of the 
exchanges adopted pursuant to the 1934 Act, and that a breach of those rules 
constitutes a tort for which a private right of action can be implied.227 
Alternatively, if an investor can establish that he is a third party beneficiary of 
an exchange’s prompt disclosure requirements, relief could be grounded on 
traditional state third party beneficiary contract principles.228

(c) to protect that interest against the kind of harm which has resulted, and
(d) to protect that interest against the particular hazard from which the harm results.

See Wyandotte Transp. Co. v. United States, 389 U.S. 191, 202 (1967) (citing Restatement (Second) ot 
Torts § 286) (implying a civil right of action for violation of § 15 of the Rivers and Harbors Act of 1899 is in 
accordance with general rule of torts); Kardon v. National Gypsum Co., 69 F. Supp. 512 (E.D. Pa. 1946) 
(citing Restatement, Torts) (implying federal right of action for violation of § 10(b) and rule 10b-5 of the 
1934 Act); cf. Brown v. Bullock, 194 F. Supp. 207, 246 (S.D.N.Y.) (implying that private right of action for 
alleged violations of Investment Company Act of 1940 is consistent with the doctrine that courts construe 
statutes to extent that meaning of the words fairly permits them to effectuate generally expressed legislative 
purpose), affd. 294 F.2d 415 (2d Cir. 1961). ’

227. Implying a private right of action for a breach of the broker-dealers’ duty to disclose imposed by 
the National Association of Securities Dealers, Inc. (NASD) is based on the same analysis. For a discussion 
of arguments in support of private rights of action under NASD rules, see generally Lowenfels, Private 
Enforcement in the Over-the-Counter Markets: Implied Liabilities Based on NASD Rules. 51 Cornell L.Q. 
633 (1966).

228. See notes 293-95 infra and accompanying text.
229. 358 F.2d 178 (2d Cir.), cert, denied, 385 U.S. 817 (1966). In this case, Colonial Realty Corporation 

was a customer of Bache & Co., a member of the NYSE. Id. at 179. Bache sold securities in Colonial's 
margin account, claiming authority to do so under a clause in the standard form margin agreement that 
Colonial Realty had signed. Id. Colonial Realty alleged that these sales breached its oral agreement with 
Bache not to require margin in excess of the NYSE’s minimum requirements, and thereby violated, inter 
alia, article XIV of the Constitution of the NYSE. Id. at 179-80.

230. Id. at 182.
231. The court cited as examples of such duties sections 10 and 14 of the 1934 Act. Id. at 181.
232. Id. at 181-82.
233. Id. at 181; see 1934 Act § 6(b), 15 U.S.C. § 78f(b) (1976).
In Colonial Realty the plaintiffs also alleged a violation of the NASD rules under section 15A(b)(8) of 

the 1934 Act. 358 F.2d at 180. This article, however, is only concerned with alleged violations of exchange 
rules.

Federal Tort Liability The principal case dealing with implied liability
for breach of a stock exchange rule is Colonial Realty Corporation v. Bache & 
Co.,229 in which the Second Circuit stated that in certain cases a federal cause 
of action could be implied for the breach of a stock exchange rule by a stock 
exchange member.230 The court acknowledged that a right of action could be 
implied under tort principles for violations of explicit statutory duties 
established by the 1934 Act;231 it found, however, that the Act’s concept of 
“supervised self-regulation” applicable to the exchanges made it difficult to 
apply such principles on an “all-or-nothing basis” to breaches of stock 
exchange rules.232 In explaining the nature of this difficulty, the court pointed 
out that because the 1934 Act grants broad discretion to the exchanges under 
section 6(b) to establish standards and principles for exchange markets, the 
“significance and effect of particular rules may vary with the manner of their 
adoption and their relationship to provisions and purposes of the statute and 
SEC regulations thereunder.”233 The Second Circuit, relying on the explicit 
disciplinary function of the exchanges as a means of protecting investors and 
on the absence of any mention of exchange rules in the language of the grant 
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of jurisdiction in the 1934 Act, concluded that Congress did not intend that 
violations of all rules adopted under the 1934 Act should give rise to an 
implied federal right of action.234 The court also noted that some exchange 
rules discipline members for unethical behavior “which Congress could well 
not have intended to give rise to a legal claim.”235

234. 358 F.2d at 182.
235. Id. See also Silver v. New York Stock Exchange, Inc., 373 U.S. 341, 371 (1963) (Stewart, J., 

dissenting).
236. 358 F.2d at 182.
237. Id.
238. Id.
239. Id.
240. Id.
241. Id.
242. 410 F.2d 135 (7th Cir.), cert, denied, 396 U.S. 838 (1969). In this case, plaintiff was the trustee in 

bankruptcy for Dobich Securities Corporation (the bankrupt), which had engaged as a dealer in the sale of 
securities. Id. at 136, 141. Michael Dobich, allegedly a financially unstable broker-dealer and speculator in 
securities and commodities, organized the bankrupt and was its sole shareholder and principal officer. Id. 
at 136, 141. Defendant, Merrill Lynch, Pierce, Fenner & Smith, Inc. (Merrill Lynch) granted Michael 
Dobich’s request to open a cash account in the name of the bankrupt without having received any financial 
statements, bank references, or credit reports about the bankrupt, and without ascertaining whether the 
securities transactions would be for the bankrupt as principal or agent. Id. at 141. At a later date, Merrill 
Lynch changed the bankrupt’s account to a margin account without investigating the bankrupt’s financial 
ability, and permitted the defendant Michael Dobich to engage in large speculative stock transactions for 
the bankrupt. These transactions resulted in substantial losses and ultimately insolvency. Id. The plaintiff 
alleged that Merrill Lynch knew that the money used by Michael Dobich in these transactions belonged to 
its customers, and that the money was fraudulently converted. Id.

The Seventh Circuit upheld a private right of action based on an alleged violation of NYSE rule 405, the 
“know your customer rule,” which requires a member to use due diligence “to learn the essential facts 
relative to every customer.” Id. at 137, 143.

243. Id. at 142. The court noted the “plays an integral part in SEC regulation” standard but did not 
make mention of the “unknown to the common law” prong. Id.

At the same time, the court recognized that the concept of “supervised self
regulation” under the Act is broad enough to encompass those exchange rules 
that do provide a basis for implying a private right of action.236 The court 
articulated various criteria for determining whether a private right of action 
could be implied; these criteria focus on the nature of a rule and its place in 
the regulatory scheme.237 A right of action can be implied when an exchange 
rule “provides what amounts to a substitute for regulation by the SEC 
itself.”238 The court recognized that “notwithstanding the commission’s 
decision to take a back seat role” in a particular rule’s promulgation and 
enforcement, such a rule may play an integral part in SEC regulation.239 The 
court provided further guidance by stating that “the case for implication 
would be strongest when the rule imposes an explicit duty unknown to the 
common law.”240 This standard was designed to ensure that rights of action 
implied from violations of exchange rules would not be used to impose new 
legal requirements on exchange members conflicting with those standards 
long recognized by state law.241

In Buttrey v. Merrill Lynch, Pierce, Fenner, & Smith, Znc.242 the Seventh 
Circuit, although acknowledging the Colonial Realty approach,243 adopted a 
different test. Under the Buttrey test, a private right of action can be implied 
for a breach of a stock exchange rule if the rule violated is designed “for the 
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direct protection” of investors244 and if the conduct by the exchange member 
giving rise to the violation was “tantamount to fraud.”245

This test does not improve upon the criteria set forth in Colonial Realty. 
First, the “direct protection of investors” standard offers little limitation; 
arguably every exchange rule is designed to provide such protection.246 
Further, the “tantamount to fraud” requirement does not provide a logical 
limitation. Under this test it can be determined whether an action should be 
implied only after a case has been tried.247 To determine whether fraud exists, 
the court must examine the conduct under attack rather than the rule itself. If 
the breach of an exchange rule gives rise to an implied right of action, it 
should do so in all cases regardless of the nature of the conduct; the nature of 
the conduct is more appropriately an element of the offense and not a 
jurisdictional basis for the cause of action.248 For these reasons the Buttrey test 
is not as useful as the test set forth in Colonial Realty for determining which 
exchange rules, when violated, should give rise to a private right of action.249

244. Id.
245. Id. at 143.
246. The standard does not provide guidance “for determining whether or not the violation of a 

particular rule is actionable.” Id. at 142; see Colonial Realty Corp. v. Bache & Co., 358 F.2d 178, 181 (2d 
Cir.) (Congress did not intend violations of all rules to give rise to civil claims), cert, denied, 385 U.S. 817 
(1966); notes 229-41 infra and accompanying text.

247. See 410 F.2d at 143 (ackowledging that determination whether violations of rule 405 justify 
imposition of liability cannot be made until the case is actually tried); Nelson v. Hench, [1977-1978 
Transfer Binder] Fed. Sec. L. Rep. (CCH) (j 96,085, at 91,907 (D. Minn. 1977) (because determination of 
fraud required before subject matter jurisdiction could be determined, Buttrey standard would result in 
excessive litigation); Zagari v. Dean Witter & Co., [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) 
(] 95,777, at 90,809 (N.D. Cal. 1976) (tantamount to fraud approach promotes excessive federal actions 
because courts forced to hear a case on merits before it can decide motion to dismiss).

248. See Nelson v. Hench, [1977-1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) j] 96,085, at 91,907 
(D. Minn. 1977) (if private right of action depends upon individual conduct rather than nature of rule in 
question, result may be that violation of same rule may not consistently give rise to cause of action); Zagari 
v. Dean Witter & Co., [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) U 95,777, at 90,809 (N.D. 
Cal. 1976) (if private right of action exists, it exists for all violations of rule, regardless of specific conduct).

249. This conclusion is supported by at least two district court decisions. See Nelson v. Hench, [1977- 
1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) U 96,085, at 91,907-08 (D. Minn. 1977) (rejecting Buttrey 
test; adopting Colonial Realty test); Zagari v. Dean Witter & Co., [1976-1977 Transfer Binder] Fed. Sec. 
L. Rep. (CCH) 5| 95,977, at 90,809-10 (N.D. Cal. 1976) (same).

Since Judge Friendly's opinion in Colonial Realty, the Supreme Court has twice addressed the issue of 
implied rights of action under federal statutes. In Cort v. Ash, 422 U.S. 66 (1975), a unanimous Court 
enunciated four criteria that must be considered before implying a right of action: 1) whether plaintiff is a 
member of a class for whose special benefit Congress enacted the statute; 2) whether there is any explicit or 
implicit legislative intent implying or denying a private remedy; 3) whether a private right is consistent 
with the legislative scheme; and 4) whether the cause of action is one traditionally relegated to state laws 
such that it would be inappropriate to infer a cause of action based exclusively on federal law. Id. at 78. In 
Piper v. Chris-Craft Indus., 430 U.S. 1 (1970), the Supreme Court applied the four criteria articulated in 
Cort. 430 U.S. at 37-41. The Court in dicta, however, went beyond the holding in Cort in suggesting that 
unless it can be shown that an implied right of action is necessary to accomplish the legislative intent of the 
statute in question a right will not be implied. Id. at 38, 41. The Supreme Court has not yet decided whether 
the criteria developed in Cort and followed in Piper apply in determining whether there is an implied 
federal right of action under the exchange rules.

To the extent Colonial Realty may conflict with Cort and Piper, it can be distinguished on the ground 
that the implied right was based on the exchange rules, whereas in both Cort and Piper the claims were 
based directly on violations of federal statutes. See Piper v. Chris-Craft Indus., Inc., 430 U.S. at 4 (claim 
under the Williams Act); Cort v. Ash, 422 U.S. at 68 (claim under 18 U.S.C. § 610). Even if Cort and Piper
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Colonial Realty and Buttrey establish that a private right of action may be 
implied against a member of a stock exchange for violation of some stock 
exchange rules. To impose liability for the breach of a corporation’s duty to 
disclose under exchange rules, however, this principle would have to be 
extended to the corporation whose securities are listed on the exchange. To do 
so, it would be necessary to establish that the duty to disclose was imposed by 
a rule of the exchange and that the rule was one of those covered by the 
Colonial Realty test.

The question of a corporation’s liability for violation of a stock exchange 
rule was raised recently in Van Gemert v. Boeing Co.* 250 In that case, the 
plaintiffs, debenture holders who had failed to convert their debentures prior 
to redemption, alleged that Boeing had failed to give adequate notice of the 
redemption as required under its listing agreement with the NYSE.251 
Plaintiffs further claimed that Boeing was civilly liable under federal law for 
violation of the NYSE listing agreement because the agreement requirements 
“are an extension of the Securities Exchange Act of 1934 and an integral part 
of the statutory scheme under which exchanges are required to adopt rules 
. . . the violation of which may give rise to a civil action under federal 
laws.”252

are applicable, two courts have held that the Colonial Realty test is consistent with the criteria set forth in 
Cort. See Nelson v. Hench, [1977-1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) f 96,085, at 91,907 (D. 
Minn. 1977) (Cort implicitly confirms Colonial Reality)-, Zagari v. Dean Witter & Co., [1976-1977 Transfer 
Binder] Fed. Sec. L Rep. (CCH) U 95,777, at 90,809 (N.D. Cal. 1976) (Colonial Realty test encompasses 
first Cort factor and deals directly with remaining three).

250. 520 F.2d 1373 (2d Cir.), cert, denied, 423 U.S. 947 (1975).
251. Id. at 1374-75. The listing agreement had been incorporated by reference into the listing application 

filed by Boeing in connection with the debenture issue. Id. at 1396. The pertinent part of the listing 
agreement provided:

The Corporation will publish immediately to the holders of any of its securities listed on the 
Exchange any action taken by the Corporation with respect to dividends or to the allotment of 
rights to subscribe or to any rights or benefits pertaining to the ownership of its securities 
listed on the Exchange; and will give prompt notice to the Exchange of any such action; and 
will afford the holders of its securities listed on the Exchange a proper period within which to 
record their interests and to exercise their rights.

Id. (citing NYSE listing agreement Part III, Paragraph 4).
252. Id. at 1379.
253. Id. at 1380 (citing 1934 Act, § 6(a)(3), 15 U.S.C. § 78f(a)(3) (1970)) (Exchange’s articles of 

incorporation, bylaws, rules, or instruments corresponding thereto to be referred to as “rules of the 
exchange”). The Second Circuit defined what was required by the listing agreement by referring to section 
A-10 of the Company Manual, which sets forth specifically the requirements necessary to ensure adequate 
notice in the event of a redemption. Id. at 1376.

254. Id. at 1380. In O’Neill v. Maytag, 339 F.2d 764 (2d Cir. 1964), plaintiffs filed a derivative suit 
alleging violation of the 1934 Act and the Federal Aviation Act. After the complaint was dismissed, 
plaintiffs sought leave to amend their complaint to allege that the transaction violated the rules of the 

In reversing the district court’s dismissal of the plaintiffs’ complaint for 
failure to state a federal cause of action, the Second Circuit held that the 
listing agreement and the Company Manual were “instruments corresponding 
to a rule” of the NYSE within section 6 of the 1934 Act, even though the 
Exchange had not so designated.253 The court acknowledged that it had 
previously held that a violation of an exchange rule did not give rise to a 
federal cause of action against a listed company.254 The court stated, however, 
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that its own most recent statements and developing case law had recognized 
that a private right of action might be appropriate in some circumstances,255 
and suggested that its prior holding had been implicitly overruled. The court 
also found that the legislative history of the 1934 Act was at best ambiguous 
whether Congress intended to insulate corporations from liability for viola
tions of a stock exchange rule.256 The Second Circuit, however, rejected the 
argument that delisting was the exclusive remedy for corporate breaches of 
exchange rules and held that the plaintiffs claim was sufficient to invoke 
federal jurisdiction.257

NYSE. Id. at 770. The court stated that although a private action could be maintained against the NYSE 
for the failure to enforce its own rules, “it does not follow . . . that a suit against a listed company or its 
officers based on a violation of an exchange rule arises under federal law, and we see no reason for so 
holding.” Id.

255. Id. at 1380-81 (citing, inter alia, J.I. Case Co. v. Borak, 377 U.S. 426 (1964); Colonial Realty Corp, 
v. Bache & Co., 385 F.2d 178 (2d Cir.), cert, denied, 385 U.S. 817 (1966); Buttrey v. Merrill Lynch, Pierce, 
Fenner & Smith, 410 F.2d 135 (7th Cir.), cert, denied, 396 U.S. 838 (1964)).

256. Id. at 1382.
257. Id.
258. Id. at 1383.
259. Id. at 1382 & n.19 (citing United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966)).
260. Although the court suggests that an action should not be implied for the breach of every provision 

of the listing agreement, the court did not provide any clear guidance on how to determine which 
provisions would give rise to a cause of action. See id. at 1382 n. 18 (provision requiring prompt notification 
to Exchange of changes of officers or directors would not give rise to liability).

261. Strong v. Repide, 213 U.S. 419, 431 (1909); Goodwin v. Agassiz, 283 Mass. 358, 361-62, 186 N.E. 
659, 660-61 (1933).

Although courts have not yet applied the “unknown to the common law” test to violations of exchange 
disclosure requirements, courts have applied this prong to other exchange rules. In Zagari v. Dean Witter 
& Co., [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) U 95,777, at 90,809 (ND. Cal. 1976), the 
court refused to imply a private right of action of an alleged violation of the “know your customer” rule of 
the AMEX. Id. at 90,811-12. The court held that the standard of due diligence imposed by the rule was 
part of the common law concept of negligence and that the duty imposed on a member firm to supervise the 
activities of its salesmen existed under the common law doctrine of respondeat superior. Id. The court 
concluded that the exchange rule further defined common law principles and did not impose duties 
unknown to the common law. Id. at 90,812. See also Nelson v. Hench, [1977-1978 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) U 96,085, at 91,908 (D. Minn. 1977) (refusing to imply private right of action for 
violation of “know your customer” rule of NYSE and NASD).

262. See, e.g.. Strong v. Repide, 213 U.S. 419, 431 (1909) (duty to disclose exists when director’s agent 

Although the court in Van Gemert found Boeing liable for having failed to 
provide adequate notice of redemption, the court based its finding of liability 
on the contract between the debenture holders and Boeing,258 and used the 
claim of an implied federal private right of action only to support pendent 
jurisdiction.259 As a result, the court’s analysis has little utility in determining 
whether a breach of the exchanges’ duty to disclose gives rise to an implied 
private right of action.260 Thus, even if Van Gemert establishes that a claim 
based on an alleged violation of an exchange rule by a listed corporation is 
sufficient to invoke federal jurisdiction, it is still necessary to apply the 
Colonial Realty test to determine whether a cause of action should be implied 
in any particular case.

Applying the test to the exchanges’ duty to disclose, it is apparent that the 
first prong—that the rule imposes an explicit duty unknown to the common 
law—is satisfied. At common law, there was no duty to disclose even to 
persons engaged in securities transactions;261 a duty to disclose arose only if 
“special facts” surrounding the transaction dictated disclosure.262
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The second prong of the test—the substitute for SEC regulation require
ment—is more difficult to apply. In Colonial Realty the court cited as an 
example of a substitute regulation an instance in which the SEC terminated its 
own rulemaking proceeding upon the adoption of an exchange rule.263 The 
court, however, did not suggest that to meet this requirement the exchange 
rule must be identical to or coextensive with what the SEC would have 
required in a rule of its own.264 All that need be shown is that the SEC 
considers the exchange rule to be a satisfactory substitute for its own rule.265

purchases stock from shareholder’s agent); Goodwin v. Agassiz, 283 Mass. 358, 362, 186 N.E. 659, 660-61 
(1933) (relief may be granted when director personally purchases shares from stockholder without 
disclosing material facts within his peculiar knowledge); Hotchkiss v. Fischer, 136 Kan. 530, 536-37, 16 
P.2d 531, 534-35 (1932) (director purchasing stocks directly from shareholder under duty to disclose).

There appear to be no reported cases imposing a duty to disclose by a person not engaged in such 
transactions.

263. Colonial Realty Corp. v. Bache & Co., 358 F.2d 178, 182 n.4 (2d Cir.), cert, denied, 385 U.S. 817 
(1966). A more recent example of an exchange rule that would presumably meet the second prong is the 
amendment to the NYSE listing agreement requiring all listed corporations to establish an audit 
committee. See Order Approving Proposed Rule Change, Securities Exchange Act of 1934 Release No. 
13346, (March 9, 1977) (approving rule change). Although the SEC had not yet commenced its own 
rulemaking proceeding, the Exchange adopted the amendment at the SEC’s urging, presumably to forestall 
a similar SEC rule. See id. at 4 n.9 (SEC urged formation of audit committees).

In Colonial Realty the court suggested that those provisions of former section 19 of the 1934 Act that 
explicitly authorized the SEC to modify exchange rules might provide a basis for implying a private right of 
action for violations of those rules. 358 F.2d at 182; see 1934 Act, § 19(b), 15 U.S.C. § 78s(b) (1970) 
(delineating specific areas of SEC power to modify exchange rules). In 1975, however, the Securities Acts 
Amendments repealed section 19(b) and gave the SEC plenary power to modify any exchange rule. 1934 
Act, § 19(c), 15 U.S.C. § 78s(c) (1976). The effect of the amendments on the second prong of the test is 
unclear because the statute specifically states that any amendment to the rules of a self-regulatory 
organization made by the Commission shall not be considered a rule of the Commission. Id. § 78s(c)(4)(C).

264. Because any SEC rule would apply to all corporations rather than just those whose securities are 
listed on a national securities exchange, the exchange’s requirements clearly are not a complete substitute 
for SEC regulation. It is possible that the SEC has not adopted a rule because it believes that its own 
statements, together with the requirements of the exchanges, adequately govern the conduct of most 
corporations.

265. It has been argued that the criteria governing whether an exchange rule can be considered a 
substitute for SEC regulation should be whether the rule is either specifically required by SEC rules or is 
traceable to particular statutory provisions. See Wolfson & Russo, The Stock Exchange Member: Liability 
for Violation of Stock Exchange Rules, 58 Calif. L. Rev. 1120, 1136-39 (1970). Under this standard, 
because neither section 10(b) of the 1934 Act nor rule 10b-5 specifically impose the duty to disclose, the 
exchanges’ timely disclosure requirement would fail the second prong of the Colonial Realty test.

266. The SEC has stated that “[i]t seems clear, moreover, that an exchange has an obligation, in the 
exercise of its self-regulatory responsibilities, to assure, as far as is possible, that the issuers of securities 
traded on it make prompt and accurate disclosure of material corporate developments.” In re Intercon
tinental Indus., Inc., Securities and Exchange Act of 1934 Release No. 8858, [1969-1970 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) fl 77,827, at 83,911 (April 3, 1970). See SEC Comment on Timely Disclosure of 
Material Corporate Developments, Securities Act of 1933 Release No. 5092, [1970-1971 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) f| 77,915, at 80,035-36 (Oct. 15, 1970) (SEC policy of prompt disclosure is 
embodied in rules and directives of exchanges); cf. SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 850 n.12 
(2d Cir. 1968) (en banc) (dictum) (timing of disclosure normally a matter of business judgement but must 
fall within parameters established in SEC and exchange requirements), cert, denied, 394 U.S. 976 (1969).

Difficulties still exist in applying this latter test. There is some evidence 
that the SEC views the exchanges’ disclosure requirements as a substitute for 
its own rule. The SEC, in statements concerning the duty to make prompt 
disclosure, has emphasized the significance of the exchanges’ requirements.266 
Additionally, that the SEC has not adopted a rule requiring prompt 
disclosure, although it has the authority to do so under sections 10(b) and 13 
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of the 1934 Act, lends further support to the conclusion that the second prong 
could be met.267

The exchanges’ own view of their prompt disclosure requirements, how
ever, is somewhat different. A representative of the NYSE has stated that its 
disclosure requirements are “more of a common sense guideline to ethical 
behavior than a legal document” because they are intended to help corpora
tions solve disclosure problems to which there is no one correct answer.268 
The AMEX, moreover, acknowledges that the disclosures it requires fre
quently “must be more prompt and comprehensive than is required by the 
securities laws.”269 The AMEX, however, also acknowledges that its disclo
sure policy has been “refined and expanded to meet changing circumstances,” 
and “reflects recent interpretations of the federal securities laws.”270 The 
latter language may indicate that the Exchange views its policy as an integral 
part of the regulatory scheme. Furthermore, the former language can be read 
as referring only to the relationship between the Exchange’s policy and the 
SEC’s statutory reporting requirements. If this interpretation is correct, the 
Exchange’s policy would satisfy the second prong of the Colonial Realty test. 
Absent clearer language from either the SEC or the exchanges, however, it is 
difficult to draw a firm conclusion about whether the substitution prong of 
the test is met.

Even if the exchanges’ duty to disclose satisfies the Colonial Realty test, 
there still may not be civil liability for a breach of that duty.271 Jurisdiction for

267. The Wheat Report rejected such a rule because it would be “unduly burdensome for the timely 
disclosure policies of the self-regulatory organizations to be duplicated.” Wheat Report,supra note 52, at 
329. The Wheat Report also concluded that the SEC’s statutory reporting requirements play a different role 
in the overall regulatory scheme than that of a timely disclosure policy.

[The former] are not intended to, nor could they adequately, duplicate the timely disclosure 
policies of the self-regulatory agencies. Commission requirements act to a degree as a 
backstop for those policies; they operate to encourage willingness on the part of issuers to 
keep the market place informed. They provide details which may be overlooked in the 
preparation of a news release or may not be included in a published news report.

Id. at 332; see Feuerstein, The Corporation's Obligations of Disclosure Under the Federal Securities Laws 
When it is Not Trading in its Stock, 15 N.Y.L.F. 385, 392 (1969) (self-regulatory bodies play different role 
than SEC in enforcement of timely disclosure requirements; informal procedures of self-regulatory bodies 
are preferable in this area).

268. West, Timely Disclosure—The View From 11 Wall Street, 24 Sw. L.J. 241, 241 (1970).
269. Company Guide, supra note 8, § 401.
270. Id.
271. Even if civil liability does not exist, a corporation is still subject to sanctions imposed by the 

exchanges for breach of their duty to disclose. Both exchanges have the discretionary power to suspend 
trading. See Company Guide, supra note 8, § 1002 (policies with respect to continued listing); Company 
Manual, supra note 8, at A-291,-294 (numerical and other criteria with respect to continued listing). 
Suspensions, however, are used only occasionally to compel disclosure from a recalcitrant corporation; 
they are more commonly used to give investors adequate time to evaluate the significance of a corporation’s 
unexpected, though voluntary, disclosure.

Both exchanges can also delist a corporation’s securities if the corporation fails to comply with the 
listing agreement. Id. The exchanges have used this power sparingly, however. Only one case exists in 
which an exchange delisted a corporation’s securities because the corporation failed to comply with the 
exchange’s timely disclosure policy, and in that case the Exchange apparently based its delisting on the 
dissemination of false information rather than on complete nondisclosure. Intercontinental Indus., Inc. v. 
American Stock Exchange, 452 F.2d 935, 937, 938 n.3 (5th Cir. 1971), cert, denied, 409 U.S. 842 (1972); see 
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such liability would be premised on the fact that the duty was imposed by the 
listing agreement, which is itself a rule or an “instrument corresponding to a 
rule” of the exchange pursuant to the 1934 Act.* 272 In the case of the AMEX, 
this premise is correct; its timely disclosure policy is specifically incorporated 
in its listing agreements.273

In re Intercontinental Indus. Inc., Securities Exchange Act of 1934 Release No. 8858, [1969-1970 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) 77,827 (April 3, 1970) (granting Exchange’s delisting application 
based on corporation’s dissemination of materially misleading information).

272. See Van Gemert v. Boeing Co., 520 F.2d 1373, 1380-82 (2d Cir.) (listing agreement is an 
instrument corresponding to rules of exchange within § 6(a)(3) of the 1934 Act; claim under listing 
agreement sufficient for jurisdictional purposes), cert, denied, 423 U.S. 947 (1975).

273. Company Guide, supra note 8, app., at 299 (listing agreement Form L requiring prompt public 
disclosure of material information).

274. Company Manual, supra note 8, at A-18.
275. See id. at A-18,-21 (Timely Disclosure section).
276. Id. at iii.
277. Id. at A-33. The SEC has described the Company Manual as “a guide for listed companies,” the 

enforcement of which stems “from the power of the board of governors to suspend or delist securities.” 
SEC, Report of Special Study of Securities Markets, H R Doc. No. 95, 88th Cong., 1st Sess., 
part 4, at 566 (1963).

278. But see Van Gemert v. Boeing Co., 520 F.2d 1373, 1380 (2d Cir.) (Company Manual is an 
“instrument corresponding to a rule”), cert, denied, 423 U.S. 947 (1975). In Van Gemert, however, the 
relevant provisions of the Company Manual related directly to a specific obligation in the listing agreement. 
See id. at 1376 (Company Manual specifically defines what constitutes adequate notice). Thus the court 
was able to read the Company Manual as being part of that obligation. Id. The timely disclosure policy, by 
contrast, does not relate to a specific provision in the listing agreement; hence, it may be more difficult to 
link the Company Manual and the listing agreement to establish jurisdiction.

279. Securities Acts Amendments of 1975, Pub. L. No. 94-29, § 3, 89 Stat. 97 (amending 15 U.S.C. § 78c 
(1970)).

280. 1934 Act, §§ 3(a)(27), (28), 15 U.S.C. §§ 78c (a)(27), (28) (1976).
281. Securities and Exchange Commission Rules, 17 C.F.R. § 240.19b-4(b) (1978).

On the other hand, although the NYSE has characterized its timely 
disclosure requirement as “one of the most important and fundamental 
purposes of the listing agreement,”274 275 the requirement is not in the agreement 
itself. Rather, it is contained in the Company Manual,215 the guide for listed 
corporations published by the Exchange. The Company Manual does not 
purport to establish firm rules; indeed, the manual notes that in all but routine 
matters, deviation from its requirements may be necessary.276 Although the 
Exchange urges compliance with the Company Manual because its provisions 
are “indicative of current concepts of good practice,”277 neither the listing 
agreement nor the manual itself requires listed corporations to comply with 
the Company Manual. Thus, the Exchange appears to have carefully created a 
structure whereby the duty to disclose is neither a part of an Exchange rule 
nor an “instrument corresponding to a rule,”278 and whereby a breach of the 
duty may result in Exchange sanctions but not civil liability.

This difficulty may have been eliminated by the Securities Acts Amend
ments of 1975.279 Under these amendments, a rule of the exchange is defined 
to include such stated policies, practices, and interpretations as the Commis
sion, by rule, determines in the public interest to be deemed rules.280 Rule 19b- 
4, which establishes the procedures to be followed in connection with changes 
in exchange rules, defines “stated policies, practices and interpretations” to 
include “any statement made generally available to . . . persons having or 
seeking access ... to facilities” of the exchange.281 The SEC has stated that, 
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in the case of an exchange, the term “persons” includes issuers of securities 
listed on the exchange.282 Under rule 19b-4, however, an exchange can notify 
the Commission that a particular stated policy, practice, or interpretation is 
not a rule of the exchange.283 Thus, under the existing statutory scheme, it 
appears that the SEC could deem the Company Manual to be a rule of the 
NYSE, while the Exchange could notify the Commission that the Company 
Manual is not a rule.

282. Adoption of Securities Exchange Act Rule 19b-4, Securities Exchange Act of 1934 Release No. 
11604, [1975-1976 Transfer Binder] Fed. Sec. L. Rep. (CCH) H 80,267, at 85,568-69 (Aug. 19, 1975).

283. Securities and Exchange Commission Rules, 17 C.F.R. § 240.19b-4 (1978).
284. Rules of Self-Regulatory Organizations; Section 31(b) Review, Securities Exchange Act of 1934 

Release No. 13027, [1976-1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) T 80,814, at 87,139 (Nov. 30, 
1976).

285. Id. at 87,141.
286. Company Manual, supra note 8, at A-23.
287. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833 (2d Cir. 1968) (en banc), cert, denied, 394 U.S. 

976 (1969).
288. This conclusion assumes that the corporation had been unable to convince the Exchange of its need 

for silence.
289. 335 F. Supp. 139 (S.D.N.Y. 1971).

To date, it appears that neither the SEC nor the NYSE has taken any 
action with respect to the status of the Company Manual. In its review of 
existing exchange rules to determine whether they comply with the 1975 
Amendments, the SEC did not refer to the Company Manual.284 It cautioned, 
however, that its comments on some exchange rules did not imply that all 
other such rules were in compliance, and expressed no opinion on the status 
under the Act of documents such as the Company Manual.285

An additional problem with implying this right of action for breach of the 
NYSE’s duty to disclose is that some parts of that duty impose a greater 
obligation on the corporation than would rule 10b-5. For example, the NYSE 
requires a corporation to confirm an accurate rumor “despite the business 
inconvenience which may be caused and even though the matter may not yet 
have been presented to the company’s Board of Directors for considera
tion.”286 287 Thus, under the facts in SEC v. Texas Gulf Sulphur Co.,281 had a 
rumor concerning the initial drill hole been circulated, the NYSE would have 
required confirmation even though there was a valid business reason for 
silence.288 In such a case, the failure to correct would not give rise to liability 
under rule 10b-5 but could result in liability if a cause of action were to be 
implied for breach of the Exchange’s requirement. This would be an 
undesirable result because it undercuts the balance that rule 10b-5 strikes 
between the needs of investors and those of the corporation, and it forces the 
corporation to choose between civil liability for failure to correct the rumor 
and economic loss resulting from disclosure. It is precisely the type of 
situation in which exchange action against the corporation might be appropri
ate but civil liability would not.

State Third Party Beneficiary Contract Liability An alternative theory
of liability for violating the exchanges’ duty to disclose is based on state law 
third party beneficiary contract principles. Under this theory, an investor 
would allege that he is the beneficiary of the corporation’s promise to the 
exchange to disclose material information. Support for this theory might be 
found in Weinberger v. New York Stock Exchange,289 in which an investor 
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sought to hold the exchange liable to him on the grounds that he was a third 
party beneficiary of a contract between the Exchange and the SEC.290 The 
court held in Weinberger that the investor was more than an incidental 
beneficiary of this contract and on this basis denied the Exchange’s motion to 
dismiss the complaint.291 Thus, an independent basis for relief was found in 
state contract law. Although the relevant contract in Weinberger was between 
an exchange and a government agency, the same reasoning should apply to a 
private agreement between a corporation and an exchange if the third party 
can demonstrate that the exchange’s disclosure requirements were intended to 
benefit investors.292

290. Id. at 140. The investor relied on an agreement filed by the Exchange pursuant to section 6(a)(1) of 
the 1934 Act by which the exchange undertook to comply and to enforce compliance by its members with 
the provisions and rules of the 1934 Act. Id. at 141. The court rejected the Exchange’s argument that the 
agreement was “nothing more than a condition precedent to a license to engage in a particular business,” 
and held that the agreement was a contract. Id. at 144-45.

291. Id. at 144, 146. The court applied the general rule that permits third party recovery under a 
government contract if the parties to the contract intended that the promisor would compensate members 
of the public for injurious consequences. Id. at 143 (quoting Restatement of Contracts § 145 (1932)). 
In determining that the contract was for the benefit of investors, the court relied on Baird v. Franklin, in 
which the Second Circuit found congressional intent to provide a remedy for the Exchange’s breach of its 
duty to supervise its member firms. 335 F. Supp. at 144; see Baird v. Franklin, 141 F.2d 238, 244 (2d Cir.) 
(exchange’s violation of the statutory duty to regulate its member firms gave rise to a private cause of 
action; unnecessary to pass upon alternate ground of third party beneficiary contract principles), cert, 
denied, 328 U.S. 737 (1944).

292. In Van Gemert v. Boeing Co., 520 F.2d 1373 (2d Cir.), cert, denied, 423 U.S. 947 (1975), plaintiffs 
alleged that they were third party beneficiaries to the listing agreement between the NYSE and Boeing. Id. 
at 1380. Judge Oakes alone found merit in this claim, stating that under the third party beneficiary theory 
the result would be “essentially coterminous” with that reached by implying a federal cause of action. Id. at 
1382 n.19 (Oakes, J., writing for the majority, but noting his individual view on this issue). But see 89 
Harv. L. Rev. 1016, 1024 (1976) (exchange’s apparent acceptance of Boeing’s notice presumably 
terminated any contractual rights of debenture holders).

293. See Restatement (Second) of Contracts § 133 (1973). The Restatement suggests that the 
intent of the parties may be disregarded in some cases when the statute embodies an “overriding policy” 
requiring recognition of the rights of third party beneficiaries. Id. § 133, Comment (d). An example given 
in the Comment is that of a collective bargaining agreement between a labor union and an employer in 
which the employer promises not to discriminate against any employee because of his membership in the 
labor union. Id. § 133, Comment (d), Illustration 13. Of course the statutory basis for the union members’ 
rights and their relationship to the contracting parties is more direct than that of investors as third party 
beneficiaries of the contract between the corporation and the exchange.

294. See note 275 supra and accompanying text.

To recover as a third party beneficiary, an investor must establish that a 
promise to make timely disclosure of material information exists; that he is an 
intended, rather than an incidental, beneficiary of the promise; that recogni
tion of the right to performance in the beneficiary is appropriate to effect the 
intent of the parties; and that the promisee—the exchange—intended to give 
the investor the benefit of the promised performance.293

In seeking to establish these elements, an investor faces problems similar to 
those that arise in attempting to imply a federal private right of action for a 
violation of the exchanges’ timely disclosure requirement. For example, 
because the NYSE’s listii agreement contains no direct promise to disclose, 
an investor would have to prove that the listing agreement should be reformed 
to include the timely disclosure provisions of the Company Manual.294 An 
investor would also have considerable difficulty in demonstrating that he was 
the intended beneficiary of the promise to disclose because the NYSE has 
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specifically indicated that its timely disclosure requirement is not intended to 
give rise to legal liability.295

On balance, then, it will be difficult for an investor to recover if the 
corporation breaches the stock exchanges’ timely disclosure requirements. 
Such requirements may not satisfy the criteria required to imply a private 
right of action under the federal securities laws. Additionally, it will be hard 
for an investor to establish that he is an intended beneficiary of the 
corporation’s promise to disclose, as would be required under state common 
law third party beneficiary principles.

Conclusion

This article has argued that rule 10b-5 is an appropriate vehicle for the 
imposition of new disclosure obligations. Existing restrictions on insider 
trading provide some incentive for disclosure of material information, but are 
insufficient to promote the full disclosure that investors need. These restric
tions apply to insiders only; they do not obligate a corporation to speak. Only 
a disclosure duty that applies irrespective of trading will fully meet the 
informational needs of investors.

At the same time, the duty to disclose will constitute only part of a 
carefully constructed disclosure system consisting of statutory requirements, 
rules, forms, and interpretations administered by the SEC and the self- 
regulatory organizations. To be effective, the duty must be synchronized with 
the system so as to provide a meaningful benefit to investors without imposing 
an unfair burden on corporations.

The skeleton of the duty is simple: A corporation must promptly disclose 
all material information. Putting flesh on the skeleton is a more complex task, 
and one that requires balancing a corporation’s need for silence against 
investors’ need for disclosure. In essence, the duty to disclose demands that a

295. See note 268 supra and accompanying text.
Apparently, the only reported state case dealing with the application of third party beneficiary 

principles to a breach of the listing agreement is Mackubin v. Curtiss-Wright Corp., 190 Md. 52, 57 A.2d 
318 (1948). In that case, the corporation had allegedly breached its listing agreement by failing to promptly 
publish news of the omission of its quarterly dividend. Id. at 54, 57 A.2d at 319. Plaintiff, an existing 
stockholder, had placed an order to buy additional shares that was executed at a price higher than that 
which the stock actually traded after there had been full dissemination of the news. Id. at 55, 57 A.2d at 
320. The plaintiff alleged that she would have cancelled her order if the corporation had announced the 
dividend omission before the opening of the market. Id. The court held, however, that the listing agreement 
was intended only for the benefit of actual stockholders and that plaintiff could not recover because her loss 
arose in her capacity as an investor rather than as a stockholder. Id. at 58, 57 A.2d at 321. In reaching this 
conclusion, the court stated:

In order to recover, it is essential that the beneficiary shall be the real promisee; i.e., that the 
promise shall be made to him in fact, though not in form. It is not enough that the contract 
may operate to his benefit. It must clearly appear that the parties intended to recognize him as 
the primary party in interest and as privy to the promise.

Id.
The Mackubin holding is questionable because the court failed to analyze the statutory background of 

the listing agreement. In addition, its narrow interpretation of third party beneficiary principles is not 
generally accepted. See Restatement (Second) of Contracts § 133 (1973) (generally accepted 
standard).
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corporation attempt to communicate clearly and quickly with investors. 
Thus, a corporation must act promptly in gathering and evaluating material 
information. It must also use its best efforts to prepare its disclosure in an 
understandable fashion and to disseminate the information where needed. To 
date, no court has held that a corporation has a legal obligation to 
communicate clearly or to disseminate accurately. These are significant 
aspects of the full disclosure process, however, and it is appropriate to 
embody them in the duty imposed by rule 10b-5.

Because of the complexities involved in achieving full and prompt disclo
sure the duty must be reasonably interpreted. When information is too 
uncertain for meaningful disclosure, when a corporation has a valid business 
reason for nondisclosure, or when the media fail to publish a release issued by 
a corporation, it would be unreasonable to impose liability on a corporation 
for its failure to make prompt disclosure. Therefore, the standard for 
measuring whether a corporation has breached its duty must focus on the 
corporation’s good faith efforts to satisfy its disclosure obligations, even if 
those efforts do not always meet with success. The corporation that has made 
such an effort should be protected from liability.

As part of the general duty to disclose, a special disclosure obligation arises 
when previously disclosed material information has become inaccurate 
because of subsequent events. This duty to update arises if both the original 
and the revised information are material and the investors’ continued reliance 
on the accuracy of the original statement is reasonable. In order to make this 
latter determination, courts must consider how predictive the initial disclo
sure is, the time lapse between the original disclosure and the subsequent 
event, and the availability of the new information to the investing public.

Similarly, in some situations a corporation will have an obligation to 
correct public misstatements made by others. Because a corporation cannot 
reasonably guarantee the accuracy of all publicly available information, the 
duty to correct must also be circumscribed. The duty arises only when a 
misstatement is made by an outsider who has a special relationship with the 
corporation, or by a corporate officer who speaks on behalf of the corporation 
or with apparent authority to do so. With respect to the latter case, however, 
the duty will turn on the position of the person who made the misstatement, 
the existence of corporate procedures designed to guard against such 
misstatements, and the extent of its dissemination.

In order to secure redress for injury due to nondisclosure, an investor 
might attempt to proceed against listed corporations for breach of stock 
exchange disclosure requirements. Establishing liability under this theory, 
however, requires overcoming a number of substantial obstacles. The 1934 
Act provides no express remedy for such a breach and the exchange 
requirements alone may not sustain an implied cause of action.296 An investor 
also would have difficulty proving that he was the intended third party 
beneficiary of the corporation’s promise to disclose, as would be required 
under state contract law principles. Because of these barriers, rule 10b-5 
provides a preferable basis for the duty to disclose. To recover for breach of 
the duty under rule 10b-5, a plaintiff would have to meet several strict 

296. See notes 226-95 supra and accompanying text.
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requirements.297 An injured investor is more likely to meet these established 
tests under rule 10b-5, however, than to convince a court to accept a new 
cause of action under the stock exchange rules.

297. See notes 16 & 18 supra.
298. The SEC has traditionally shied away from defining certain types of frauds in a manner that would 

specify the full range of prohibited conduct without encompassing legitimate activity. Cohen, Book 
Review, 35 U. Chi. L. Rev. 399, 406 (1968). In SEC v. Texas Gulf Sulphur Co., the court suggested that 
the SEC adopt a rule dealing with the permissible timing of insider transactions after disclosure, a 
suggestion upon which the SEC has not acted. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 854 n.18 
(2d Cir. 1968) (en banc), cert, denied, 394 U.S. 976 (1969). But see ALI, Fed. Sec. Code § 265 (Proposed 
Official Draft, Mar. 15, 1978) (definition of “generally available”—fact that has been publicly disclosed for 
at least one week).

299. See Securities and Exchange Commission, Final Report of the SEC Major Issues Conference 2 
(Jan. 13-15,1977).

The SEC, the stock exchanges, the courts, and commentators have all 
discussed the duty to disclose. This discussion, however, has generated 
strikingly little litigation. Perhaps because of the absence of litigation, many 
difficult questions that corporations frequently encounter and that this article 
has addressed remain unanswered. It would be appropriate, therefore, for the 
SEC to express its views on these disclosure issues through rules or guidelines, 
rather than to leave the answers entirely to the courts. The drafting of an 
appropriate rule or guideline is a particularly difficult task, however, because 
it involves defining a valid business purpose for nondisclosure.298 Neverthe
less, the SEC has the responsibility of interpreting duties imposed by the 
securities laws and can provide more guidance and notice to businesses 
regarding proper conduct by establishing rules and guidelines than by 
instituting enforcement actions.299

The duty to disclose will not be a panacea for investors. It will not produce 
large amounts of previously undisclosed information. By making disclosure 
more timely and the disclosed information more comprehensible, however, it 
will improve the process of providing material information to investors. 
Finally, this duty to disclose is consistent with the efforts of those concerned 
with improving the present disclosure system, and is consonant with the 
underlying policies of the federal securities laws.



Clients’ Frauds and Their Lawyers’ Obligations: 
A Study in Professional Irresponsibility

Victor H. Kramer*

No single disciplinary rule governing the duty of a lawyer who 
discovers that his client has committed a fraud during the course of 
the representation commands nationwide acceptance. Professor 
Kramer traces the history of the ABA Model Code's DR 7-102(B)(l), 
which requires disclosure of unrectified client fraud except when 
disclosure would breach the attorney-client privilege, and examines 
the reasons for its rejection by a large percentage of the bar. He then 
proposes a new disciplinary rule that would require an attorney who 
fails to persuade his client to rectify a fraud to withdraw from the 
representation.

The suit by the Securities and Exchange Commission (SEC) against 
lawyers involved in the National Student Marketing Corporation scandal1 has 
focused the attention of the securities bar on the obligations of the lawyer who 
discovers that his client has, during the course of the representation, 
committed a fraud upon a person or a tribunal.2 In SEC v. National Student 
Marketing Corp.,3 the SEC alleged that a corporation, with the knowledge of 
its lawyer, had issued seriously misleading financial statements incident to the 
sale of its securities.4 The implications of the complaint were that every 
lawyer has a duty to cease representing a client who refuses to disclose or 
correct misleading financial statements, and that the lawyer may also have the 
duty to disclose the allegedly fraudulent statements to the SEC.5 The case and

’Professor of Law, Georgetown University Law Center. A.B. 1935, Harvard; LL.B. 1938, Yale. I am 
grateful to Professor Wolfram of the University of Minnesota Law School for his helpful criticisms and 
comments during the preparation of this article. I also wish to acknowledge, with appreciation, the 
assistance of Lawrence Tabas (J.D. Georgetown 1978) and Catherine Curtiss (J.D. Georgetown 1980) in 
preparation of this article.

1. SEC v. National Student Marketing Corp., 457 F. Supp. 682 (D.D.C. 1978).
2. In June 1978, the author, as Director of the Institute for Public Interest Representation (now the 

Institute for Public Representation), directed the preparation of and signed a petition to the Securities and 
Exchange Commission (SEC) recommending that the Commission adopt a rule requiring lawyers to reveal 
their clients’ frauds when committed during the course of a representation before the Commission, unless 
the knowledge of the fraud was gained as a result of a privileged communication. For a discussion of the 
petition see Olson & Dashefsky, Attorneys' SEC Role Changing, Legal Times of Wash., Sept. 11, 1978, at 1. 
On June 30, 1978, the author retired as Director of the Institute.

In the meantime, on November 27, 1978, the Institute filed a supplemental petition with the SEC, 
requesting that the Commission issue a rule requiring: (a) corporations’ boards of directors to certify that 
they have instructed their attorneys to report to the board any illegal corporate activities discovered by 
counsel; (b) corporations to file copies of agreements between the corporations and outside attorneys that 
specify the frequency and nature of counsel’s contacts with the board of directors and the obligations of 
counsel with respect to illegal corporate conduct; and (c) corporations to inform the Commission when any 
counsel resigns or is dismissed.

3. 457 F. Supp. 682 (D.D.C. 1978).
4. Id. at 712.
5. Id. at 714. See Hoffman, On Learning of a Corporate Client's Fraud—The Lawyer's Dilemma, 33 Bus. 

Law. 1389, 1404 & n.38 (1978) (extensive listing of commentaries on National Student Marketing).
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ensuing controversy raise the oft-noted conflict between a lawyer’s duty to his 
client and his obligation as a guardian of the fair administration of justice.6

6. See. e.g., Callan & David, Professional Responsibility and the Duty of Confidentiality: Disclosure of 
Client Misconduct in an Adversary System, 29 Rutgers L. Rev. 332 (1976); Lipman, The SEC's Reluctant 
Police Force: A New Role for Lawyers, 49 N.Y.U.L. Rev. 437 (1974); Morgan, The Evolving Concept of 
Professional Responsibility, 90 Harv. L. Rev. 702 (1977); Wolfram, Client Perjury, 50 S. Cal. L. Rev. 809 
(1977); Note, Client Fraud and the Lawyer—An Ethical Analysis, 62 Minn. L. Rev. 89 (1977).

7. Proceedings, 53 A.B.A. Rep. 29, 130-31 (1928).
8. Report, 53 A.B.A. Rep. 495, 498 (1928).
9. Special Committee on Supplements to the Canons of Professional Ethics, Report, 52 A.B.A. Rep. 372, 

378 (1927). In 1924 the ABA appointed a special committee to consider and recommend adoption of 
supplements to the canons of ethics. The resolution of that committee stated, among other conclusions: 
“[TJhere are numerous questions of professional conduct to which none of the present Canons seem 
applicable, and . . . it is therefore desirable to have the present Canons supplemented to such an extent as 
will be helpful in determining these questions.” Standing Committee on Professional Ethics and 
Grievances, Report, 49 A.B.A Rep. 466, 467 (1924).

In 1927, the Special Committee on Supplements to the Canons of Professional Ethics proposed 15 
supplemental canons, including “Discovery of Imposition and Deception.” Special Committee on 
Supplements to the Canons of Professional Ethics, Report, 52 A.B.A. Rep. 372, 378 (1927). The proposals 
were not adopted that year but were resubmitted the following year. The ABA’s 1928 annual meeting duly 
adopted 12 supplemental canons. Proceedings, 52 A.B.A. Rep. 27, 108-09 (1927\ Special Committtee on 
Supplements to the Canons of Professional Ethics, Report, 53 A.B.A. Rep. 495, 498 (1928); Proceedings, 53 
A.B.A.Rep. 29, 130-31 (1928).

10. ABA Comm, on Professional Ethics, Opinions, No. 287 (1953). Formal Opinion No. 287 

This article first traces the history of the efforts of the American Bar 
Association (ABA) to deal with this problem as a matter of professional 
responsibility. The failure of the ABA to reach a solution acceptable to the 
respective courts and bar associations of the six jurisdictions having the most 
lawyers is then examined, along with the reasons for that failure. Finally, the 
article considers possible solutions and concludes that, at a minimum, the 
Code of Professional Responsibility should require counsel’s withdrawal from 
the representation if the client will not rectify the fraud.

I.

In 1928 the ABA added Canon 41, entitled “Discovery of Imposition and 
Deception,” to its Canons of Professional Ethics.7 The canon read as follows:

When a lawyer discovers that some fraud or deception has been 
practiced, which has unjustly imposed upon the court or a party, he 
should endeavor to rectify it; at first by advising his client, and if 
his client refuses to forego the advantage thus unjustly gained, he 
should promptly inform the injured person or his counsel, so that 
they may take appropriate steps.8

Despite diligent research into the history of Canon 41, no significant 
explanation for its adoption has been found beyond the rather quaint 
suggestion in a committee report that the new canon treated “particular 
conduct, whose problems experience has demonstrated demand solution.”9

A quarter of a century later, the ABA nullified Canon 41 by deciding in 
Formal Opinion No. 287 that a lawyer need not reveal the client’s fraud to the 
affected tribunal but rather should withdraw from representation of the 
client.10
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In 1969, the ABA completely revised its canons and promulgated a new 
Code of Professional Responsibility. The new code contained canons, ethical 
considerations, and disciplinary rules. Disciplinary rules, the ABA stressed, 
“unlike the Ethical Considerations, are mandatory in character” and pre
scribe a “minimum level of conduct” for lawyers.11 Violation of a disciplinary 
rule should subject a lawyer to disciplinary action.12

addressed two sets of facts. One inquiry involved an attorney’s duty after learning that the testimony of his 
client in a divorce suit falsely stated the date of the wife’s desertion. When the wife threatened to disclose 
the actual desertion date, making the divorce action premature, the client returned to the attorney for 
advice. The ABA committee concluded that because of the divorce attorney’s duty to preserve his client’s 
confidences, the attorney must withdraw if the husband refused to disclose the perjury to the court.

The second inquiry involved an attorney’s duty after a judge had sentenced his client based on the 
incorrect information that the client had no criminal record. The ABA committee concluded that if the 
attorney learned of his client’s record from the client’s communications while seeking professional advice, 
Canon 37 prevented disclosure even if the client were to lie to the court and state that he had no record. If 
the attorney knew of the record other than through his client’s communication, then the attorney would be 
required to correct the court only if it were clear that the court relied on his silence as corroboration of the 
record.

Two ABA committee members, however, dissented from the majority opinion on the ground that 
Canons 29 and 41 require a lawyer to guard the court against perjury, fraud, and deception. Canon 19 
required a lawyer to reveal any perjured testimony to the prosecuting authorities, not just that of an 
opposing witness. Canon 41 emphasized the duty of the lawyer to report the perjury of his client to the 
injured party or his counsel. In the dissenters’ view, the clear mandates of these canons precluded 
stretching Canon 37 to cover the passivity of counsel in the face of a client’s willful perjury.

11. ABA Code of Professional Responsibility 1 (1977 ed.) (preliminary statement).
12. Id. at 1 & DR l-102(A)(l).
13. ABACode of Professional Responsibility DR 7-102(B) (1969 ed ). The Supreme Court and 

most circuit courts have, in fact, recognized this exception and required that attorneys testify about client 
conversations and other confidential communications made in furtherance of a crime. See, e.g., Clark v. 
United States, 289 U.S. 1,15 (1932) (no privilege when client consults attorney for advice that will serve in 
commission of fraud) (dictum); In re Doe, 551 F.2d 899, 902 (2d Cir. 1977) (privilege did not protect 
conversation that related to plan to bribe juror in client’s trial for narcotics violations); United States v. 
Calvert, 523 F.2d 895, 909 (8th Cir. 1975) (confidential communications not privileged when client’s 
purpose was to obtain aid in his scheme to defraud insurance company; attorney’s ignorance of client’s 
purpose is irrelevant), cert, denied, 424 U.S. 911 (1976); United States v. Aldridge, 484 F.2d 655, 658 (7th 
Cir.) (in prosecution for securities and mail fraud, testimony of defendant’s attorney was properly admitted 
to show that defendants were aware of misrepresentations passed on to public; no privilege when 
communications made in furtherance of fraud or crime), cert, denied, 415 U.S. 922 (1973).

Furthermore, even when the attorney-client privilege is applicable, it prevents a lawyer from revealing 
confidential information in a judicial context only. The privilege may not be invoked to prevent disclosure 
of fraud to the injured party when no tribunal is compelling the lawyer to testify. Note, Client Fraud and 
the Lawyer—An Ethical Analysis, supra note 6 , at 112.

Disciplinary Rule 7-102(B) in the 1969 Code provided:

A lawyer who receives information clearly establishing that: (1) 
His client has, in the course of the representation, perpetrated a 
fraud upon a person or tribunal shall promptly call upon his client 
to rectify the same, and if his client refuses or is unable to do so, he 
shall reveal the fraud to the affected person or tribunal.
(2) A person other than his client has perpetrated a fraud upon a 
tribunal shall promptly reveal the fraud to the tribunal.13

In adopting DR 7-102(B)(1), the ABA apparently overlooked the probabil
ity that the new rule would often require a lawyer to choose between violating 
the rule against disclosure of a client’s privileged communications and the 
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rule requiring disclosure of the fraud.14 Accordingly, in 1974 the ABA 
amended the rule requiring revelation of client fraud to provide an exception 
“when the information is protected as a privileged communication.”15

14. The argument that a lawyer’s duty to disclose his client’s fraud conflicts with the attorney-client 
privilege is frequently exaggerated. Communications made to further the client’s crime or fraud were not 
privileged under the common law. See 5 B. Jones, Commentaries on the Law of Evidence § 2161 
(“privilege does not extend to communications made in furtherance of prospective criminal acts”); Note, 
Client Fraud and the Lawyer—An Ethical Analysis, supra note 6, at 112 & n.103 (privilege does not exist 
when client has used attorney to help commit fraud).

15. ABA Code of Professional Responsibility DR 7-102(B)(l) (1974 ed.).
16. ABA Comm, on Ethics and Professional Responsibility, Recent Ethics Opinions, No. 

341 (1975).
17. ABA Code of Professional Responsibility DR 4-101(A) (1977 ed.). See id. DR 4-101(C) 

(disclosure of confidences or secrets permitted when client consents; when permitted by disciplinary rules 
or required by law; when client intends to commit crime; or when necessary to collect fee).

18. White, Why Did the Antitrust Division Dismiss the Case? 64 A.B.A.J. 1667, 1669 (1978) (advertising 
by lawyers controlled by state statutes, regulations, and court rules; all ABA can do is offer recommenda
tions).

19. Attorneys practicing before certain federal regulatory agencies may also be required to adhere to 
ethical standards set by the agency. The Internal Revenue Service, for example, can suspend or disbar any 
attorney practicing before it who knows that his client has made an error in or omission from any return or 
other document but fails to "advise the client promptly of the fact of such noncompliance, error, or 
omission.” 31 C.F.R. §§ 10.21, 10.50 (1977). An attorney may also incur the same sanctions by “[gjiving 
... or participating in any way in the giving of false or misleading information, to the Internal Revenue 
Service ... in connection with any matter pending before them, knowing such information to be false or 
misleading.” 31 C.F.R. § 10.51(b) (1977).

Attorneys practicing before the SEC are required to meet more general standards. Suspension or 
disbarment from practice before that agency is reserved for attorneys found to be “lacking in character or 
integrity or to have engaged in unethical or improper professional conduct. . . .”17 C.F.R. § 201.2(e) 
(1977).

20. California and seven other states—Alabama, Arkansas, Maine, Mississippi, Montana, New 
Hampshire, and North Dakota—have not adopted or approved the ABA Code of Professional Responsi
bility. Association of the Bar of the City of New York, Professional Responsibility of the 
Lawyer, 221-25 (N. Galston ed. 1977).

This amendment did not end the controversy, however. Less than two 
years later, on September 30, 1975, the ABA published its Opinion No. 341.16 
The opinion in effect rewrote the 1974 “except” clause to provide that 
disclosure of a client’s fraud is required except when the information is 
protected by DR 4-101. This interpretation essentially swallowed the disclo
sure rule because DR 4-101 prohibits a lawyer’s disclosure not only of his 
client’s privileged communications but also of any other information gained 
“in the professional relationship,” disclosure of which “would be likely to be 
detrimental to the client.”17

II.

Contrary to widespread belief, the ABA Model Code is not the ethical law 
for lawyers.18 That law is to be found in the rules adopted by the highest 
courts of each of the fifty states and the District of Columbia.19 Although the 
vast majority of the states generally follow the ABA Model Code,20 there is 
inconsistency with respect to the rule regarding the lawyer’s responsibility on 
discovery of a client’s fraud committed during the course of the representa
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tion. Thus, of the six jurisdictions containing approximately one-half of the 
lawyers in the United States—California, New York, Texas, Pennsylvania, 
Illinois and the District of Columbia21—only New York and Illinois follow 
the current version of DR 7-102(B)(1) as modified by Opinion No. 341.22 
Pennsylvania follows the 1974 version of the ABA Code,23 while the District 
of Columbia requires only that the lawyer try to persuade his client to rectify 
the fraud.24 Texas still retains the 1969 version of the ABA Code;25 California 
has no requirement akin to ABA DR 7-102(B)(1).

These variations among the states mock the principles proclaimed by the 
ABA in 1969 as fundamental to lawyers’ ethics—that a code must represent a 
broad consensus among lawyers and that “the Disciplinary Rules should be 
uniformly applied.”26 Beyond this, the variations in the versions of DR 7- 
102(B)(1) challenge the reasoning in ABA Opinion No. 341.27 That opinion 
declared that the 1974 version of the rule, if limited to the testimonial

21. The District of Columbia Bar furnished the writer in October 1978 with the following statistics 
showing the approximate numbers of current members of the bars in the following jurisdictions:

California 62,000
New York 60,000 (estimated)
Illinois 33,000
Texas 28,600
District of Columbia 27,500
Pennsylvania 24,500

235,600

These jurisdictions combined contain about half of the total number of lawyers in the United States, 
estimated by the ABA in October of 1978 to be 466,600.

22. See N.Y. Code of Professional Responsibility DR 7-102 (B)(1), N.Y. Jud. Law app. 50 
(McKinney Supp. 1978) (upon receiving information of client’s fraud, attorney obliged to call on client to 
rectify same; if client refuses, attorney obliged to reveal the fraud to affected person or tribunal, except 
when the information is protected as a “confidence or secret”); III. Code of Professional Responsi
bility DR 7-102(B)(l), Code of Professional Responsibility Ann. (Illinois) 7-19 (J. Kirtley ed. 
1975) (same).

23. See Pa. Code of Professional Responsibility DR 7-102 (B)(1), Pa. Rules of Court 184 
(West 1978) (attorney may not reveal client’s fraud when such information is protected as a “privileged 
communication”).

24. D.C. Code of Professional Responsibility DR 7- 102(B)(1), 8 D.C. Code Encycl. app. 736 
(West Supp. 1978).

The requirement in the 1969 version of DR 7- 102(B)( 1) that lawyers “reveal the fraud to the affected 
person or tribunal” was rejected by the District of Columbia Court of Appeals following a referendum of 
the District of Columbia Bar. In the referendum, 74% of the District of Columbia Bar voted to reject any 
duty to reveal a client’s fraud once a lawyer has called upon the client to rectify the situation. Note, Client 
Fraud and the Lawyer—An Ethical Analysis, supra note 6 , at 98 & n.38. This experience lends support to 
those who argue that lawyers are incapable of policing themselves. See Dorf, Disbarment in the United 
States: Who Shall do the Noisome Work?, 12 Colum. J.L. & Soc. Prob. 1, 71-72 (1975) (advocating 
increased public participation in disciplinary proceedings and greater emphasis on grievance mechanisms); 
Wolfram, Barriers to Effective Public Participation in Regulation of the Legal Profession, 62 Minn. L. Rev. 
619, 634-36 (1978) (discussing practical difficulties of effecting change from within the legal profession).

25. See Tex. Code of Professional Responsibility DR 7-102 (B)(1), Tex. Civ. Stat. Ann. tit. 14 
app. art. 12 § 8 (Vernon 1973) (when client refuses to rectify fraud, attorney shall reveal same to affected 
person or tribunal; no exception for privileged communications).

26. ABA Code of Professional Responsibility 1 (1977 ed.) (preliminary statement).
27. ABA Comm, on Ethics and Professional Responsibility, Recent Ethics Opinions. No. 

341 (1975).



996 The Georgetown Law Journal [Vol. 67:991

privilege, would render “the lawyer’s ethical duty . . . [dependent] upon the 
rules of evidence in a particular jurisdiction.”28 Yet, because there is no 
uniform disciplinary rule, the lawyer’s duty to reveal client fraud continues to 
vary according to the rules in a particular jurisdiction.

28. Id. at 4-5.
29. See W. Prosser, Law of Torts § 105 (4th ed. 1971) (“fraud” so vague that it requires definition in 

each specific context).
The few reported cases applying Canon 41 and DR 7-102(B)(l) offer no consistent guidelines on the 

type of attorney involvement in client fraud that triggers application of the disciplinary rules. See United 
States v. Bynoe, 562 F.2d 126, 129-30 (1st Cjr. 1977) (counsel’s failure to correct sentencing judge’s 
misapprehension of effect of sentence on defendant’s professional status permissible); Meyerhofer v. 
Empire Fire & Marine Ins. Co., 497 F.2d 1190, 1194-96 (2d Cir.) (attorney who disclosed role in allegedly 
fraudulent public offering of former client in order to have his name dropped from complaint did not 
violate code), cert, denied, 419 U.S. 998 (1974); United States v. Evans, 459 F.2d 1134, 1136 (D.C. Cir. 
1972) (per curiam) (defense counsel’s failure to correct sentencing judge’s misapprehension of defendant’s 
prior sentence not deliberate misrepresentation when prosecutor was source of incorrect information); 
Hinds v. Smith, 19 Cal. 2d 87,91-93, 119 P.2d 134, 135-36 (1941) (per curiam) (attorney who altered deed 
to conform to client’s affidavits guilty of misconduct); In re Carroll, 244 S.W.2d 474, 475 (Ky. 1951) (per 
curiam) (attorney violated Canon 41 by remaining silent when his client in divorce proceeding gave 
testimony that attorney knew to be false); In re Stein, 1 N.J. 228, 236, 62 A.2d 801, 804-05 (1949) (per 
curiam) (attorney violated professional ethics by presenting divorce case known by him to be fraudulent).

30. The code has an additional provision, however, dealing with perjury: “In his representation of a 
client, a lawyer shall not . . . [kjnowingly use perjured testimony or false evidence.” ABA Code of 
Professional Responsibility DR 7-102(A)(4) (1977 ed.).

The lack of consensus arises in part because of the breadth of “fraud,” the 
key word in DR 7- 102(B)(1). Few if any words in the law describe a broader 
range of illegal activity, encompassing conduct ranging from tacit nondis
closure to deliberate misrepresentation.29 Yet DR 7-102(B)(l) treats the 
lawyer’s duty upon discovery of all frauds committed during the course of the 
representation in the same manner.30 Three widely differing fact patterns, 
each of which apparently requires the application of DR 7- 102(B)(1), will 
serve to illustrate the problem.

1. Your client is on trial for murder committed during a service station 
robbery. His defense is that he was at his cousin’s home when the murder was 
committed. You interview the cousin who tells you that your client had been 
with her watching television except for one hour during the crucial period. 
She describes to you the program her cousin did not see. You advise your 
client of his cousin’s story. He is unable to identify the TV program he 
allegedly missed, and then virtually concedes his guilt, but insists on taking 
the stand to testify that he was with his cousin throughout the period in 
question. You are satisfied that the cousin’s story is accurate. Your client does 
take the stand and commits perjury.

2. X and Y, two publicly owned corporations, agree to merge. The 
agreement to merge is conditioned on receiving a “comfort letter” from the 
independent public accountant hired by each company. The comfort letter for 
company X does not conform to the requirements of the merger agreement. 
Moreover, it contains one paragraph indicating that the financial condition of 
X is much less favorable than previously indicated. The paragraph in question 
makes it clear that company X suffered a loss for the preceding period rather 
than a profit as believed by the shareholders of company Y. This paragraph 
was not disclosed to the officers of company Y but was known to the lawyers
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for company X. The principals of company X urge their lawyer to render the 
opinions required as a condition precedent to the merger, knowing that 
company Y was not informed of the true financial condition of company X. 
The lawyer issues the requested opinion and the merger is consummated. 
Neither the shareholders of company Y nor the SEC is informed of the 
contents of the comfort letter until months later after the stock price of 
company X has dropped substantially.31

31. Although these facts were suggested by National Student Marketing, they have been altered for 
purposes of illustration. See notes 1-5 supra and accompanying text (discussing National Student 
Marketing case).

32. See note 15 supra and accompanying text (1974 version of DR 7-102(B)(1) required attorney to 
reveal client’s fraud except when privilege would be violated). Because the information establishing 
knowledge of your client’s perjury came from his cousin, a third party, it falls outside the scope of 
privileged information. See C. McCormick, Evidence § 91 (2d ed. 1972) (attorney-client privilege 
protects only confidential communications between attorney and client).

33. See Friedman, Professional Responsibility in D.C., 25 Res Ipsa Loquitur 60, 68, 81 (1972) (in poll 
of 135 D.C. criminal lawyers, only one would report client’s perjury to court and five would seek leave to 
withdraw).

34. Many criminal defense lawyers believe that their duties as advocates require putting the “client on 
the stand even when satisfied that the testimony will be perjured.” G. Hazard, Ethics in the Practice 
of Law 126 (1978). Compare M. Freedman, Lawyers’ Ethics in an Adversary System 27-41 
(1975) (concluding that criminal defense attorney must allow client to present perjurious testimony) and 
Battle, In Search of the Adversary System—The Cooperative Practices of Private Criminal Defense Attorneys, 
50 Texas L. Rev. 60, 105-07 (1971) (interviews of criminal defense attorneys revealed that majority would 
allow client to take stand and perjure self) and Levine, Litigation Ethics, 3 Litigation 43, 50-51 (1976) 
(Massachusetts Bar Association adopted defense standard requiring attorneys to examine perjurious 
defendant in normal manner) with Bowman, Standards of Conduct for Prosecution and Defense Personnel: 
An Attorney’s Viewpoint, 5 Am. Crim. L.Q. 28, 30 (1966) (attorney should not allow criminal defendant to 
testify falsely) and Rotunda, Book Review (of M. Freedman, Lawyers’ Ethics), 89 Harv. L. Rev. 
622, 630-32 (1976) (concluding that it is possible to prevent lawyer involvement in client’s perjury without 

3. Consider another quite different example of client fraud. The client is a 
corporation acting through its vice president and general counsel. It retains a 
lawyer in private practice. Without the outside lawyer’s knowledge, the 
general counsel withholds from a government antitrust agency a document 
previously submitted to the client’s board of directors containing facts 
strongly suggesting that a contemplated merger violates the antitrust laws. 
The agency’s request for documents clearly included the one in question. 
Later, in preparing to defend against the agency proceeding, the outside 
lawyer discovers in the corporation’s files a copy of the document in question. 
He confronts the general counsel who directs the outside lawyer not to 
disclose the document. The lawyer patiently explains to no avail that this is a 
fraud which should be rectified.

To most practicing lawyers, example 1, involving perjury by a criminal 
defendant, is a less perplexing problem of professional responsibility than 
examples 2 and 3. Arguably, in a jurisdiction in which the 1974 version of DR 
7-102(B)(1) is in effect, you are required to reveal your client’s perjury to the 
court.32 Few attorneys would pursue such a course, however, with a criminal 
defendant.33 Stated most succinctly, many criminal defense lawyers believe 
that clients on trial for an offense threatening their life or liberty should be 
allowed to lie under oath with their lawyers’ knowledge.34
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Examples 2 and 3, on the other hand, are situations that arise in the course 
of civil practice on behalf of corporations. Lawyers for a securities issuer or a 
corporation involved in an antitrust merger investigation would, at the very 
least, carefully consider withdrawing from the representation if their clients 
refused to correct their frauds. Certainly if the client declines to rectify the 
fraud in the circumstances postulated in these examples, such lawyers would 
not automatically reject the notion that an attorney has an affirmative duty to 
disclose.

In example 2, the lawyer for company X risks being accused of having 
aided and abetted the fraud of his client under any version of DR 7-102(B)(1). 
If established, this accusation could produce consequences to the affected 
lawyer at least as serious as those attendant to a disciplinary proceeding by 
the bar or bars to which he belongs.

The third example emphasizes the problems involved in allowing jurisdic
tions to adopt conflicting standards for ethical conduct. Under the version of 
DR 7- 102(B)( 1) in effect in the District of Columbia the outside lawyer need 
do nothing more than attempt to persuade his client to rectify his fraud.35 In 
New York and Illinois the lawyer must not disclose the document because 
disclosure would reveal a secret of the client.36 In Pennsylvania the lawyer 
must disclose the document to the affected person or tribunal because no 
privileged communication is involved.37 Similarly, in Texas, disclosure would 
be required.38

rendering right to counsel meaningless). See also Wolfram, supra note 6, at 870 (concluding that perjurious 
criminal defendant should be allowed to take stand, subject to statement by counsel to factfinder that 
testimony is known by counsel to be false).

35. D C. Code of Professional Responsibility, 8 D C. Code Encycl. app. 736 (West Supp. 1978).
36. See note 22 supra and accompanying text.
37. See note 23 supra and accompanying text.
38. See note 25 supra and accompanying text.
39. ABA Code of Professional Responsibility 1 (1977 ed.) (preliminary statement).

III.

Any solution to the present failure of the bar and judiciary to agree upon a 
disciplinary rule that defines the duty of a lawyer who learns of client fraud 
should meet several criteria. First, it must command nationwide acceptance 
from the bar, the bench, and the informed public. Because DR 7-102(B)(l) 
attempts to resolve a deep-seated ethical conflict, it is difficult to defend the 
continued experimentation that has produced radical differences among the 
states concerning lawyers’ treatment of clients’ frauds. Unlike disciplinary 
rules based on custom or convenience, DR 7-102(B)(1) should define the type 
of ethical conduct that the public has a right to expect from all lawyers. Many 
client frauds are committed on behalf of corporations that conduct multistate 
businesses. This, in turn, may create a nice question: which state’s ethical 
standard applies? More to the point, many of the lawyers for these multistate 
corporations practice law in more than one state, and may not be a member of 
the bar in the state where the client’s fraud has occurred or where it has an 
impact. If, as the ABA insisted in 1969 when it promulgated its model code, 
the disciplinary rules are to prescribe the “minimum level” of professional 
conduct,39 it is absurd to suggest that lawyers in California or the District of 
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Columbia have a lesser professional obligation than lawyers in Texas or 
Pennsylvania. It behooves the bar to present a solution that will command the 
acceptance of the majority of lawyers and judges of the various jurisdictions 
that promulgate disciplinary rules for lawyers.

Second, the ABA should adopt a rule that will not permit a lawyer to 
ignore his client’s fraud once it is discovered. As DR 7-102(B)(1) is 
interpreted in ABA Opinion No. 341, a lawyer is not obligated to rectify his 
client’s frauds beyond urging the client to make amends, because information 
gained in the course of the professional relationship is protected from 
disclosure.40 To believe that Opinion No. 341 did not vitiate the disclosure 
rule, as contended by its authors,41 is disingenuous; almost all client frauds are 
necessarily discovered as the result of information gained in the professional 
relationship.42

40. ABA Comm, on Ethics and Professional Responsiblity, Recent Ethics Opinions, No. 
341 at 4 (1975).

41. Id.
42. See Friedman, supra note 33, at 77 (because of the role of client interviews in trial preparation, 

attorney is usually able to claim information arose in confidential context).
When information does come from sources unconnected with the client it is more likely to be viewed as 

unreliable and thus not “clearly establishing” fraud within the meaning of DR 7-102(B). Note, Client 
Fraud and the Lawyer—An Ethical Analysis, supra note 6, at 109-11.

43. See note 34 supra and accompanying text (many criminal lawyers believe that their duties as 
advocates require putting perjurious defendants on the stand, contrary to command of DR 7-102(B)(1)).

44. See notes 14-15 supra and accompanying text.
45. ABA Comm, on Ethics and Professional Responsibility, Recent Ethics Opinions, No. 

341 at 4-5(1975).
46. Id. at 5.

Third, any rule to deal with client fraud should cover fraudulent conduct of 
varying types in both the civil and criminal contexts. Codes of professional 
responsibility endeavor to establish rules that have generic applicability; the 
notion of minimum ethical standards requires that these rules not vary with 
the type of client or nature of the crime. When a rule such as DR 7- 102(B)( 1) 
prescribes conduct inherently abhorrent to the vast majority of lawyers 
practicing criminal law, it is devoid of effect.43

If we were considering rules for lawyers on a clean slate, a persuasive case 
could be made for the 1974 pre-Opinion No. 341 rule requiring lawyers to 
reveal a fraud committed by a client during the course of the representation 
except when the lawyer learns of the fraud through a privileged communica
tion.44 The argument in favor of such a rule is best considered by reversing the 
question and examining the reasons why lawyers should not reveal their 
clients’ frauds. One reason given by ABA Opinion No. 341 is that a rule 
requiring such revelations would condition the lawyer’s ethical duty on the 
rules of evidence in a particular jurisdiction,45 but this problem is inherent in 
any federal system of disciplinary rules. A second argument against disclosure 
would be that “it is inconsistent with the lawyer’s confidential relationship 
with his client to impose at the same time a duty to evaluate the client’s 
confidences” to determine whether disclosure is required.46

One difficulty with this second argument is that it assumes the proposition 
to be proved, namely that a lawyer’s confidential relationship has always 
required that all of a client’s frauds be kept secret. Certainly old Canon 41 and 
the original version of DR 7-102(B)(1) were founded on an opposite 
conclusion. This is demonstrated by the widespread acceptance of DR 4- 
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101(C), which permits a lawyer to breach the confidential relationship to 
defend himself against false accusations or “to establish or collect his fee” or 
to reveal “the intention of his client to commit a crime.”47 Even the present 
version of DR 7-102(B)(1) requires the lawyer to reveal his client’s frauds in 
the rare case when the lawyer obtains the information from sources outside 
the course of the professional relationship.48

47. ABA Code of Professional Responsibility DR 4-101(C) (1977 ed.).
48. Id. DR 7- 102(B)(1); see ABA Comm, on Ethics and Professional Responsibility, Recent 

Ethics Opinions, No. 341 at 4 (1975) (interpreting DR 7- 102(B)( 1) to mandate disclosure of information 
of client fraud obtained from sources outside the professional relationship).

49. This argument should be treated with some skepticism, however, because clients who perpetrate 
frauds usually do so without their lawyers’ advance knowledge.

50. Compare M. Freedman, supra note 34, at 27-41 (attorney’s duty to client precludes revealing 
perjured testimony) with Frankel, The Search for Truth: An Umpireal View, 123 U. Pa. L. Rev. 1031, 
1057-59 (1975) (duty to pursue the truth should require attorney to report client’s perjury).

51. Hoffman, supra note 5, at 1395.

To be sure, these exceptions to the alleged unbreachable wall protecting 
clients’ confidences and secrets do not constitute an argument for a rule 
requiring disclosure of client fraud. They do, however, answer the suggestion 
that such a rule would be contrary to any long-established rule of absolute 
secrecy.

All of these considerations fail to confront the argument that revealing 
clients’ secrets would undermine confidence in lawyers’ discretion, thus 
discouraging the full disclosure necessary for effective advocacy. It is 
impossible to reach any empirical judgment on the worth of this argument, 
however, because few American lawyers have been subjected to a rule that 
would require disclosure of clients’ frauds.49

The most impressive argument against a rule requiring a lawyer to reveal 
frauds committed during the course of the representation is made by those 
who argue that a lawyer should never have to reveal anything that would 
harm his client.50 We have already seen that this argument goes beyond the 
existing law. Yet the argument has appeal, if for no other reason than its 
simplicity. Moreover, this is the “rule” that lawyers seem to apply in their 
day-to-day conduct of criminal defense.

In sum, the objections to DR 7- 102(B)(1) that existed prior to Opinion No. 
341 are deep-seated. There is a tension between the lawyer’s duty to protect 
the client and his duty as an officer of the court to promote the fair 
administration of justice. American lawyers, by and large, are conditioned to 
resolve that tension in favor of the client. Professor Hoffman, in an article in 
the Business Lawyer that deserves wide reading, put the matter this way:

[TJhe great majority of the bar has believed in good faith that given 
an adversary system, the goals of society are best served by 
postulating that the lawyer’s primary duty is to his client. A logical 
way to insure that such primary duty will be done is to constitute 
the lawyer a safe house of nondisclosure for confidential informa
tion received from his client.51

Judge Frankel, in a widely cited article, has taken a stand sharply opposed to 
this conventional view of the duty of the lawyer in our adversary system. He 
would require lawyers to report to the court and opposing counsel all untrue 



1979] Client Fraud 1001

or misleading statements as well as the existence of relevant evidence adverse 
to their clients’ cases.52

52. Frankel, supra note 50, at 1057-59.
53. This is similar to a proposal later rejected by the New York State Bar Association that DR 7- 

102(B)(1) be amended to require an attorney to withdraw when a client refuses to rectify his fraud. See 
Hoffman, supra note 5, at 1406-07.

54. See id. at 1414-15 (discussing practical consequences of lawyer’s resignation).
55. ABA Code of Professional Responsibility DR 2-110(A) (1977 ed ).
56. See M. Freedman, supra note 34, at 33-34 (discussing practical difficulties of criminal counsel’s 

withdrawal).
57. ABA Code of Professional Responsibility DR 2-110 (C)(1)(b) (1977 ed ).

IV.

Although a rule requiring disclosure of a client’s frauds and all adverse 
evidence would be regarded as unacceptably drastic, the idea that a lawyer is 
free to continue to represent a client who has defrauded the tribunal before 
whom his case will be heard, as in example 3 above, may be equally extreme. 
It shifts the balance of a lawyer’s obligations. Instead of having a primary 
duty to the client the attorney’s sole responsibility is to the client. Such a shift 
destroys the profession’s much-vaunted claim that its members are officers of 
the court. To fulfill this duty as an officer of the court, it would appear that, at 
a minimum, a lawyer who fails to persuade his client to rectify a fraud 
committed during the course of the representation should be required to 
withdraw.53 In many instances the mere threat of withdrawal will jolt clients 
into rectifying their frauds. In other cases, withdrawal may result in 
disclosure when the client’s new attorney discovers the fraud through 
questioning.54

Of course, the lawyer who withdraws must not disclose his reasons; to do 
so would probably violate DR 4-101(B). Also, if the attorney intends to 
disclose the fraud there would be less reason to withdraw in the first place, 
although disclosure almost surely would result in dismissal by the client. 
Moreover, DR 2-110(A) imposes important limitations on the right of a 
lawyer to withdraw, because it requires a lawyer to obtain permission to 
withdraw from a proceeding if local rules so provide, or in any event to take 
reasonable steps to avoid foreseeable prejudice to the client.55 This rule 
frequently will make withdrawal impractical in cases such as example 1 above 
in which the client has committed perjury in the course of a criminal trial. 
The defense lawyer in a criminal case would rarely have cause to withdraw 
until the case was so far along that few if any judges would permit withdrawal 
because of the prejudicial effect on the accused.56 Thus, in cases in which the 
client is a criminal defendant and the fraud is perjury, a rule requiring 
withdrawal would not substantially change the existing practice.

DR 2-110(C)(1)(b) permits, but does not require withdrawal by a lawyer if 
the client “personally seeks to pursue an illegal course of conduct.”57 It seems 
clear that all three examples of client fraud set forth above would be held 
illegal; thus the existing code permits withdrawal without question. The 
change this author proposes would make withdrawal mandatory if the client 
were unwilling or unable to rectify the fraud.



1002 The Georgetown Law Journal [Vol. 67:991

Arguably, the Code already requires a lawyer to withdraw in some 
situations. DR 2-110(B)(2) provides that a lawyer must withdraw, subject to 
judicial approval if required by local law, when the lawyer’s “continued 
employment will result in the violation of a Disciplinary Rule.”58 If, as in 
example 3, the client refused to rectify his fraud by producing the requested 
document and if the government agency files suit attacking the merger, the 
lawyer risks violating DR 7-102(A)(3) by concealing at trial that “which he is 
required by law to reveal”59 or of violating DR 1- 102(A)(4) by engaging “in 
conduct involving dishonesty, fraud, deceit or misrepresentation.”60 Violation 
of either rule would trigger DR 2-110(B)(2)’s requirement of mandatory 
withdrawal.

58. Id. DR 2-110(B)(2). Withdrawal is mandatory under the combined effect of DR 2-110(B)(2) and 
DR 7-102(A)(7) if the lawyer learns of his client’s intent to use their professional relationship to perpetrate 
a fraud before the fraud occurs. The proposed change in DR 7-102(B)(1) would make withdrawal 
mandatory even if the attorney fails to discover his client’s fraudulent intentions until after they have been 
effected.

59. Id. DR 7-102(A)(3).
60. Id. DR l-102(A)(4).
61. Id. DR 7-102(A)(4).
62. Wolfram, supra note 6, at 809.
63. Id. at 870.
64. Id. The article concludes: "The only differences in criminal cases should be recognition of a right of 

the accused to take the stand despite counsel’s opposition and recognition of a provision for the statement 
by the counsel to the factfinder that the client’s testimony is known by counsel not to be factually 
accurate.” Id.

It is less clear whether example 1 involving a defendant’s perjury presents a 
case for mandatory withdrawal. DR 7-102(A)(4) forbids the knowing use of 
perjured testimony by attorneys.61 If the client in a criminal case insists on 
taking the stand in his own defense and his lawyer has good reason to believe 
he will commit perjury, DR 2-110(B)(2) probably requires withdrawal if 
permission can be obtained. However, as previously noted, permission to 
withdraw is unlikely to be granted at so late a stage in the proceedings. This 
may not be an undesirable result.

Changing DR 7-102(B) to require a lawyer to attempt to withdraw when a 
client refuses to rectify a fraud committed during the course of the representa
tion would have several advantages over any of the present versions of that 
disciplinary rule. First, difficult factual determinations would be avoided: A 
decision whether the information was obtained as a result of a confidential or 
secret communication would become unnecessary because the lawyer need 
not reveal the communication upon withdrawal. Second, the lawyer would 
not be placed in the distasteful position of acting as an informer. Third, it 
avoids the compromising situation created by the rule as interpreted in 
Opinion No. 341, because the attorney would no longer be forced to choose 
between absolute loyalty to his client and violation of other disciplinary rules.

In a comprehensive article on client perjury, Professor Wolfram has argued 
that lawyers should be required to withdraw from representation if a client 
insists on presenting perjured testimony.62 When the attorney is confronted 
with “surprise perjury,” Professor Wolfram argues, the attorney must move 
to withdraw if remonstration with the client fails to correct the perjury.63 In 
either case, the lawyer must disclose the perjury to the factfinder.64

The logic of Professor Wolfram’s position would require that DR 7- 
102(B)(1) be revised by eliminating the “except” clause in its entirety to 
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return it to the original 1969 version requiring revelation of the fraud if the 
client refuses or is unable to rectify it. Much can be said for this position at 
least in civil cases, despite the substantial changes the revision would require 
in the current mores of the legal community and perhaps in the law of 
testimonial privilege. As a first step in this direction, for example, the SEC 
could, after appropriate rulemaking proceedings, adopt such a rule if it were 
limited to perjury or other frauds upon the Commission itself.65 Indeed, it 
could be argued that client frauds on that agency have consequences more 
widespread and pervasive than frauds occurring in most other contexts, and 
that the Commission should take the lead in improving the professional 
responsibility of the securities bar.

The thrust of the argument in this article, however, has been focused on the 
conflict in the disciplinary rules among the states and the District of 
Columbia. The organized bar has been wrestling with the subject of this 
article for more than fifty years without resolving it in a fashion that has 
commanded widespread support. The academic community has sharply 
differed on the duty of a lawyer who discovers that his client has committed a 
fraud during the course of the representation. Because of this conflict, the 
author has searched for at least an interim solution to the client fraud problem 
that would gain acceptance among the bench and bar but would not permit 
lawyers to continue to represent, and hence aid, those clients who insist on 
committing frauds.

Unless we are to persuade the bar and bench to adopt a proposal as far- 
reaching as that proposed by Judge Frankel,66 it is difficult to muster a 
persuasive argument in favor of a rule requiring a lawyer to reveal his clients’ 
unrectified frauds. This is the principal reason why a more modest propos
al—mandatory withdrawal—has been advocated in this article.

At the opposite end of the spectrum from Judge Frankel are those who 
believe, as perhaps do the majority of the trial lawyers in the District of 
Columbia, that a lawyer should have no duty beyond attempting to persuade 
clients to make amends for their frauds.67 A pragmatic answer to that 
argument is apt to be more persuasive to these lawyers: if the bar cannot agree 
on the modest proposal advanced in this article, an increasingly aroused 
public, perhaps acting through one or more of the administrative agencies or 
state legislatures, may compel the bar to choose a more extreme solution.68

6 5. There would be difficulties, however, if the Commission’s rule required disclosure of a client’s fraud 
when the information disclosed was obtained from a communication to which courts would grant a 
testimonial privilege. But see note 14 supra (argument that lawyer’s duty to disclose client’s fraud conflicts 
with attorney-client privilege frequently exaggerated).

66. See note 52 supra and accompanying text.
67. See note 24 supra and accompanying text (District of Columbia Bar referendum).
68. See Barzun, The Professions Under Seige, Harper’s Magazine, Oct. 1968, at 68:

The message for the professions today is that their one hope of survival with anything like 
their present freedoms is the recovery of mental and moral force. No profession can live and 
flourish on just one of the two .... What all the professions need today is critics from inside, 
men who know what the conditions are, and also the arguments and excuses and in a full 
sweep over the field can offer their fellow practitioners a new vision of the profession as an 
institution.

Cf. Pye, The Role of Counsel in the Suppression of Truth, 1978 Duke L.J. 921, 959 (public justified in 
questioning right of legal profession to regulate itself if profession fails to address issues forthrightly). See 
also Frank, A Higher Duty: A New Look at the Ethics of the Corporate Lawyer, 26 Clev. St. L. Rfv W 
364 (1977) ("what the bar will not do for itself others will eventually do fo
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1. For reviews of recent sentencing legislation in California, Illinois, Indiana, and Maine, see Clear, 
Hewitt & Regoli, Discretion and the Determinate Sentence: Its Distribution, Control, and Effect on Time 
Served, 24 Crime & Delinquency 428 (1978); Cassou & Taugher, Determinate Sentencing in California: 
The New Numbers Game, 9 Pac. L.J. 1 (1978); Zalman, The Rise and Fall of the Indeterminate Sentence, 
24 Wayne L. Rev. 857 (1978).

The states of Minnesota, Oregon, and Pennsylvania have passed recent sentencing or parole guidelines 
legislation. See Corrections and Sentencing Act, 1978 Minn. Sess. Law Serv. 705 (West) (to be codified as 
Minn. Stat. § 244.01-.il) (creating sentencing guidelines commission to promulgate mandatory 
guidelines); Or. Rev. Stat. § 144.775-,790 (creating advisory commission on prison terms and parole 
standards); Pennsylvania Commission on Sentencing Act, 1978 Pa. Legis. Serv. 1054 (West) (to be codified 
as 18 Pa. Cons. Stat. §§ 1381-1386) (creating sentencing commission to adopt nonmandatory guidelines 
and permitting appellate review based on the guidelines). Thirty-five other states are considering new 
sentencing laws. See Criminal Courts Technical Assistance Project, Overview of State and Local 
Sentencing Guidelines Activity (Mar. 1979) (copy on file at the Georgetown Law Journal).

2. Coffee, Repressed Issues of Sentencing: Accountability, Predictability, and Equality in the Era of the 
Sentencing Commission, 66 Geo. L.J. 975 (1978).

As several states follow Congress in considering sentencing guidelines 
legislation, the issues of accountability, predictability, and equality 
in sentencing raised in these pages last year by Professor John Coffee 
become increasingly important. The author here offers a friendly 
critique of Coffee's analysis, questioning Coffee's egalitarian sen
tencing philosophy and urging greater inclusion of predictive varia
bles in sentencing guidelines.

The recent explosion of new sentencing legislation1 has created much 
uncertainty and confusion, leaving commentators well behind legislators and 
other sentencing policymakers. Without a full consideration both of the 
rationales and the details of changing the administration of punishment, 
states struggling with sentencing legislation can too easily enact improvident 
sentencing schemes. Professor John Coffee, in his recent article,2 has consid
erably raised the level of debate in this controversial area by bringing to the 
surface “repressed issues” of sentencing.

Policy and technological developments are often linked: new technologies 
require new public policies, and altered political thought fosters the develop-

1005



1006 The Georgetown Law Journal [Vol. 67:1005

ment of compatible technologies. Policy is similarly linked to development in 
the social sciences. Thus, political concern with the justice of sentencing 
decisions and with the larger issue of racial equality has produced a favorable 
climate for the study of sentencing. In the early 1970’s a technology—known 
as parole or sentencing guidelines—was developed to reduce disparity in 
sentencing decisions.3 The technological development made possible not only 
the reduction of disparity in sentencing but also the control of sentencing. 
Control over a large governmental operation, now in the hands of trial judges 
answerable to no person or law, raises important questions of politics, power, 
and philosophy.4 Who should control sentencing policy? What control 
mechanisms are needed to make sentencing policy subject to public scrutiny? 
Can sentencing procedure be both fair and efficient? How much punishment 
should be meted out? Why do we punish? The range of answers to these 
questions has been expanded by the development of guidelines technology.

3. For a review and analysis of this development, see D. Gottfredson, L. Wilkins, P. Hoffman & S. 
Singer, The Utilization of Experience in Parole Decision-Making (1974); L. Wilkins, J. 
Kress, D. Gottfredson, J. Calpin & A. Gelman, Sentencing Guidelines: Structuring 
Sentencing Discretion (1978).

4. See M. Frankel, Criminal Sentences: Law Without Order (1972).
5. Coffee, supra note 2, at 979.
6. See id. at 981.
7. Id. at 1053.

Professor Coffee grasps these possibilities and urges discussion beyond 
merely beating the “dead horse” of “unfettered discretion of the sentencing 
judge.”5 His article addresses two major themes connected by a distrust of 
prediction devices: First, what methods are to be used in developing and using 
prediction systems; and second, whether the efficiencies of prediction systems 
can be gained without surrendering our ethical reservations.6 The first theme 
is of practical importance for it raises serious questions about the ethics and 
methodology of guidelines, such as who develops, promulgates, and controls 
guidelines and what they are to contain. The second theme is less pressing but 
may be more important in the long run, for Professor Coffee postulates a very 
attractive philosophical position. I should note, before launching into a 
critique of his article, that I agree with Professor Coffee about the need for a 
sentencing commission to properly utilize guidelines and prevent abuses of 
this powerful technology. He is quite right that the guidelines will not go 
away and that “the real problem centers around controlling the social 
consequences that flow from these prediction techniques.”7 These conse
quences are not inevitable. They will depend not only on the technology but 
also on how it is used. How it is used will in turn depend on an intelligent 
understanding of the technology and on a willingness to use it to produce 
desirable policy results.

I will reverse Professor Coffee’s order and address first the philosophical 
questions raised by his theory and second the methodological matters 
surrounding sentencing guidelines.
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I. An Appropriate Model For Sentencing

A. TECHNICAL REFUTATION OF COFFEE’S EGALITARIAN MODEL

Professor Coffee develops a flexible model of punishment. Prevention 
justifies the amount of punishment but culpability forms a side constraint, 
guaranteeing that status will not be used as a basis for punishment allocation.8 
This model is based on John Rawls’ justice-as-fairness theory.9 In particular, 
it is based on Rawls’ difference principle—that social and economic inequali
ties are just only if they result in benefits for the least advantaged members of 
society.10 Coffee recognizes that there are objections to his use of Rawls’ 
theory.11 If he can overcome these objections, however, his egalitarian model 
becomes less subjective, a part of a major philosophical construct.12 Although 
his article may in its own right be a valuable addition to punishment 
philosophy, I believe that he fails to meet these objections. Coffee erroneously 
assumes that punishment can be included in Rawls’ system without distorting 
it. He also makes assumptions about criminal behavior that are too questiona
ble or qualified to serve as the foundation for a theory of punishment.

8. See id. at 1091. Prevention is described as a “forward” consideration because it looks to future 
conduct. Culpability is a “backward” consideration because it looks to past conduct. Id. at 1094.

9. See J. Rawls, A Theory of Justice (1971).
10. Id. at 14-15.
11. Coffee, supra note 2, at 1099. These objections are that crime is voluntary, that a theory of 

punishment “should not have to meet the standards of an ideal normative theory,” and that when trade
offs exist, Rawls “assigns a clear-cut priority” to liberty over equality. Id.

12. See id. at 1080.
13. Id. at 1084.
14. J. Rawls, supra note 9, at 311-15. Rawls rejects the notion that distributive justice rests on moral 

deserts, at the very least because it is impracticable. Id. at 312.
15. Id. at 315.
16. Id.
17. Id. at 8.
18. Id. at 151.

Professor Coffee states that “punishment is one of those social values such 
as ‘liberty and opportunity, income and wealth and the bases of self-respect’ 
that under Rawls’ system must be distributed equally unless an unequal 
distribution is to everyone’s advantage.”13 But is it? Rawls specifically 
disagrees. Rawls takes punishment out of the category of primary social 
good because his social contract theory is a theory of distributive justice. 
Retributive justice is based on moral desert, but in Rawls’ scheme distributive 
shares cannot be assigned on the basis of moral worth but only on the basis of 
rights or legitimate expectations when persons take part in just arrange
ments.14 Rawls rejects out of hand the notion that distributive and retributive 
justice are the converse of each other.15 “The question of criminal justice 
belongs for the most part to partial compliance theory, whereas the account of 
distributive shares belongs to strict compliance theory and so to the consider
ation of the ideal scheme.”16 This distinction is critical because of Rawls’ self
imposed limitations. For the full compliance theory, (1) “everyone is 
presumed to act justly and to do his part in upholding just institutions,”17 (2) 
“and I have assumed that the parties decide as if they are not moved by 
envy.”18 Clearly, these two assumptions do not apply to criminal activity.
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Hence, Professor Coffee’s egalitarian theory cannot be squared with Rawls 
and is simply a neo-Rawlsian construction.

Coffee seeks to escape from this problem by positing that the worst-off 
group, as defined by social and economic status, is disproportionately likely to 
be punished and is therefore harmed absolutely by status-sensitive punish
ment. This is based on two assumptions: First, that poverty is criminogenic 
and second, that crime is “truly” widespread.19 The flaw lies in these two 
assumptions. Street crime is statistically associated with lower socioeconomic 
status but is far more complex than Coffee’s bald statement suggests. There is 
even some evidence that the more deliberate and persistent street criminals 
(for example, professional robbers and burglars) are drawn from working and 
middle class backgrounds rather than from the “worst-off.”20 The point about 
the widespread nature of criminal conduct is trivial, because only a small 
proportion of the population continues to commit serious crimes on a regular 
basis. Although there is some truth to both of Coffee’s assumptions, neither is 
strong enough to prove his contention that Rawls’ difference principle should 
apply to punishment.

19. Coffee, supra note 2, at 1101-02.
20. See C. Silberman, Criminal Violence, Criminal Justice 51-52 (1978) (only certain kinds of 

“opportunist” crimes are associated with poverty status; in general, different types of crimes are associated 
with different social backgrounds).

21. See J. Pole, The Pursuit of Equality in American History 326 (1978). Pole shows that the 
idea of equality has never been dominant in American politics until the most recent period. He states “for 
the first time in American history, equality became a major object of government policy; and also for the 
first time, with perhaps the exception of the Freedman’s Bureau of the Reconstruction period, governments 
not only made laws but constituted themselves instruments of egalitarian policy.” Id. In the more colorful 
words of a journalist, “(TJhe idea of equality is now obligatory: it is settled and certain, fixed in the 
firmament of opinion. To resist it ever so slightly is to invite the label fascist. In fact, we live not so much in 
the Egalitarian Age as in the Age of Compulsory Equality.” Bethell, Burning Darwin to Save Marx, 
Harper’s, December 1978, at 31.

22. See J. Pole, supra note 21.
23. The liberal victory in the “due process revolution” has been problematic in the view of Rauol Berger. 

B. EGALITARIAN DOUBTS

If Professor Coffee’s model is not based on Rawls, then on what is it based? 
The idea of equality alone might offer justification for his egalitarian notion of 
punishment. Since the Second World War, equality has become the ruling 
political and social ideology in America.21 The concept of equality, though, is 
ambiguous. It has had a chameleon-like quality throughout American 
history, as it has been interpreted by different groups for different political 
purposes.22 For example, the lack of a firm understanding of the implications 
of equality has raised major questions of policy in race relations. The struggle 
surrounding affirmative action may be seen as a conflict between advocates of 
equality of opportunity and equality of results. The Warren Court’s revolu
tion in criminal procedure was motivated in part by the desire to ensure that 
blacks and the poor would have the benefits of a fair adversarial criminal 
system. It thus has been relatively easy to apply egalitarian ideas to clear-cut 
criminal procedural rights.23 But egalitarian theory—just like retributionist 
theory—does not apply so easily to punishment.
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To suggest that criminal sentences be meted out to equalize the position of 
persons of different classes makes the same kind of error made by Professor 
VonHirsch in Doing Justice.24 Von Hirsch focuses on an unjust side-effect of 
punishment—the possibility that under a system designed to advance “collec
tive interests” such as deterrence an individual will be punished beyond his 
culpability25—and erects a theory of punishment around a method of 
correcting an abuse.26 Professor Coffee similarly erects his theory of punish
ment to eliminate an abuse—the use of social class as a basis for punishment.

See R. Berger, Government by Judiciary. The Transformation of the Fourteenth Amend
ment (1977). Berger’s historical account of the fourteenth amendment is consistent with Pole’s view that 
equality was not in fact a ruling ideology earlier in our history.

24. A. Von Hirsch, Doing Justice: The Choice of Punishments (1976).
25. Id. at 50-55.
26. “The specific reforms proposed by Doing Justice are aimed at creating a fairer system of criminal 

justice, not necessarily one more effective in reducing crime.” Gardner, The Renaissance of Retribu
tion—An Examination of Doing Justice, 1976 Wis. L. Rev. 781, 788.

27. Coffee, supra note 2, at 1098 (“Because [the difference principle] focuses on structural inequalities 
that disfavor the social underclass, it requires as its minimum side constraint only that disproportionate 
punishment not be imposed on members of that class for reasons unrelated to individual culpability.”).

28. Id.
29. Assuming, of course, some deterrent effect to punishment.

My main objection to the just deserts and egalitarian models is not in the 
laudable aims they seek, but in the confusion between correcting an abuse and 
the primary goal of punishment. The state does not punish in order to do 
justice or to reduce social inequalities. It punishes in order to prevent or 
reduce crime and to assert basic social and ethical norms. In doing this, it is 
now assumed widely—and correctly—that penalties should be roughly 
proportional to harm, culpability, and perceived potential for rehabilitation, 
and that obvious racial and social distinctions should not be considered in 
sentencing. This is not a philosophical construct, but a practical accommoda
tion that the sentencing system has made with current notions of right.

As it applies to the social underclass,27 Professor Coffee’s model accords 
with these commonly accepted ideas. But his special solicitude for the worst- 
off group can lead him to impose greater punishment on other groups. For 
example, Coffee writes that the difference principle

is not offended by treating members of more favored classes, such 
as white collar offenders, more harshly than would be justified 
under a retributive scale of offense gravity .... A scale of 
proportionality among offenses seems required under a strict 
interpretation of the difference principle only to the extent neces
sary to preclude disproportionately high punishment costs for 
crimes that are disproportionately committed by the worst-off 
group.28

But this especially harsh treatment of the more favored classes would 
clearly violate all notions of commensurate deserts, would permit class-based 
“affirmative action” in sentencing, and might decrease the effectiveness of 
punishment.29 This position seems morally reprehensible. Sentencing dispari
ty is bad whether it disfavors the worst-off or a better-off group, particularly 
at a time when concern about racial and social disparity is high and most 
sentencing judges are groping toward reform. Moreover, if Coffee’s position 
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leads to disproportionately low sentences for offenders in the worst-off group, 
it may be harmful to the majority of that group because it is the most heavily 
victimized by street crime.30

30. See C. Silberman, supra note 20, at 159-62.
31.1 wonder whether in such a scheme defendants would feign membership in a lower class as is now 

sometimes done to obtain appointed counsel, or whether such status could be negotiated with the 
prosecutor.

32. Coffee, supra note 2, at 1103.
33. See Farrell & Swigert, Prior Offense Record As A Self-fulfilling Prophecy, 12 L. & Soc. Rev. 437 

(1978); Gibson, Race As A Determinant of Criminal Sentences: A Methodological Critique And A Case 
Study, 12 L. & Soc. Rev. 455 (1978).

34. For example, Gibson, supra note 33, at 469-70, has devised a clever methodology for detecting racial 
discrimination by individual judges. In the jurisdiction he studied, five of eleven judges appeared to be 
evenhanded while three were statistically pro-white and three pro-black, resulting in an appearance of no 
discrimination when the court is examined in the aggregate. This kind of study specifies data with policy 
implications and points to a possible remedy, i.e., moving the six discriminatory judges in the middle 
direction. This policy solution is strengthened in that Gibson has established a control for crime severity. In 
my opinion, however, urging judges to sentence in either discriminatory direction is morally indefensible.

35. For example, Professor Coffee appears to permit greater punishment of offenders from the “favored 
classes.” See notes 28-29 supra and accompanying text.

Even if we accept Professor Coffee’s egalitarian theory, there are problems 
in applying it. The definition of “worst-off’ is rather vague in a nominally 
classless and upwardly mobile society, and Coffee does not define or explain 
how we can define that group. Formally pigeonholing the social class of 
defendants would, moreover, give pause to policymakers.31 Next, to the extent 
that Professor Coffee plays down the use of personal background factors, he 
urges that culpability play less of a role in determining the sentence. Finally, 
Professor Coffee would eliminate criteria relating to status.32 This would 
apparently leave only prior record to be considered as a personal variable. But 
recent investigation has shown that prior record is racially sensitive and is 
partly determined by social class irrespective of crime, and that judges who 
discriminate tend to more heavily utilize discriminatory factors.33 If we are to 
take egalitarianism as the lodestar of sentencing, the logical conclusion is that 
absolutely flat sentences should be fixed by the legislature. This, of course, is 
unworkable and unjust.

A preferable position would be to recognize status-sensitive sentencing as a 
bad side effect of sentencing and seek to identify it and then devise methods to 
deal with it.34 To prohibit factors that appear to lead to discriminatory 
sentencing is to take the Luddite position that Coffee abhors. Sentencing 
commissions should consider all philosophic positions on their merits but 
refrain from making any the centerpiece of guidelines. Policy input, legal 
soundness, and moral cohesion are all possible in a sentencing system without 
enacting a particular philosophy into the law. Attempts to embody a 
philosophy such as Professor Coffee’s could lead to unacceptable results.35 
Sentencing is larger and more protean than punishment, and sentencing 
commissions should not hobble themselves with theoretical positions not 
required by the legislature or the Constitution. To do so would reduce the 
effect of public comment and could cause divisive and unnecessary ideological 
debates.
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C. A THEORY OF PUNISHMENT OR A THEORY OF SENTENCING?

Sentencing theory and practice overlap with punishment philosophy but 
the two are not coterminous. The point is basic,36 but rarely made. Those 
legislators and policymakers now engaged in reformulation of sentencing 
systems cannot afford to lose sight of this elementary fact. Sentencing is a 
quasi-judicial, quasi-administrative decisionmaking process that performs 
necessary functions and allocates values that cannot be fully described by 
punishment philosophy. The sentencing judge’s decision is to some extent 
limited by the resources of the penal system (for example, prison or 
availability of community corrections programs), by plea negotiation, and by 
caseflow. These considerations cannot be logically incorporated within a 
theory of punishment, but they are part of the sentencing process and must be 
considered if a just and workable sentencing system is to be created or 
refashioned.37

36. See H. Hart, Punishment and Responsibility: Essays in the Philosophy of Law 113 
(1968).

37. See, e.g., Corrections and Sentencing Act, ch. 723, § 9, 1978 Minn. Sess. Law Serv. 709 (West) (to be 
codified as Minn. Stat. § 244.09(2)) (“In establishing the sentencing guidelines, the commission shall take 
into substantial consideration current sentencing and release practices and correctional resources, including 
but not limited to the capacities of local and state correctional facilities." (emphasis added)).

38. See, e.g., J. Hall, General Principles of Criminal Law 558 (2d ed. 1960) (history of law and 
punishment of criminal attempts discloses “irreducible element of experience in the law that cannot be 
persuasively dissolved in logical analysis”).

39. 337 U.S. 241,248 n.13 (1949) (sentencing judge should consider restraint, retribution, rehabilitation, 
and deterrence); see J. Hall, supra note 38, at 308-09.

40. See, e.g., Gardner, supra note 26, at 797-98 (neither deterrence nor desert is alone a sufficient 
justification for punishment).

41. H. Hart, supra note 36, at 3.
42. See N. Morris, The Future of Imprisonment 58-84 (1974) (setting forth and discussing 

principles guiding the decision to imprison).

Also, I have deep reservations about the adequacy of any single theory of 
punishment in containing the full range of thoughts and emotions that swirl 
about the notion of punishment. First, in this area experience has consistently 
confounded logic.38 Second, none of the traditional theories adequately 
encompass the practice of legal punishment. Until the 1940’s, none of the 
traditional theories—retribution, deterrence, and rehabilitation—had clearly 
preempted the others as justification for punishment, a statement that led to 
the integrative theory enshrined by the Supreme Court in Williams v. New 
York.39 Coffee’s egalitarian model, containing both forward-looking and 
backward-looking elements, reflects this modern blurring of lines between the 
standard theories of punishment. Perhaps we may say that all punishment 
theories are now integrative.40

But has this solved the problems of sentencing? The integrative theory has 
not given guidance to the sentencing system on problems such as which 
offenders are to be incarcerated, or which penalty reifies which penal theory. 
H.L.A. Hart hoped that an integrative approach would show “that different 
principles (each of which may in a sense be called a ‘justification’) are relevant 
at different points in any morally acceptable account of punishment.”41 Hart 
brought home the complexity of punishment, but we are still far from 
agreement as to how the different theories and their variants should apply at 
different stages. Although much has been done on specific questions, such as 
when a person should be imprisoned,42 these philosophical investigations have 
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raised as many doubts for policymakers as they have resolved. In an age of 
retributivists without the lash, of deterrers who would not hang the innocent 
to prevent crime, and of rehabilitationists who are not enamored with life 
imprisonment for incorrigible apple thieves, penal philosophy may have made 
itself irrelevant to the concerns of sentencing agencies.

II. The Methodology of Sentencing Guidelines

Because Congress and numerous state legislatures are seriously considering 
complete overhauls of their sentencing structures, it is critical to evaluate the 
strengths and weaknesses of the proposed replacements—most prominently, 
guidelines utilizing predictive techniques. Thus, although I agree with 
Professor Coffee in many respects, I hope that my dissent will prompt 
policymakers to take a hard look at his proposals and at the problems facing 
the new, complicated concept of sentencing guidelines.43 For the present, 
Professor Coffee’s detailed critique of guidelines requires a detailed response. 
I will consider four major issues: (1) The construction of sentencing guide
lines, (2) the operation of a sentencing commission, (3) the morality of using 
predictive factors in sentencing, and (4) the morality of using social stability 
factors in sentencing.

43. Guidelines are foreign to the judicial arena, in that they require judges, parole officials, probation 
officers, and others to work with a system partially based on social science analyses of sentencing. Other 
sentencing methods are created exclusively of words constructed into legislative formulations. Because 
statutory language is familiar, it poses less of a psychological threat to decisionmakers.

44. Methodologies such as guidelines give enormous power in understanding and controlling the 
sentencing process. Approaches to sentencing that are not based on a social science analysis have several 
dangers. Overrestrictive legislation may limit discretion too much (“don’t confuse me with the facts, all 
robbers get six years”). Statutory formulae in indeterminate sentencing schemes may be so broad that 
disparity results. Finally, a statute like the new California sentencing law may be so complex that a 
guidelines table would be far simpler in practice. See note 62 infra. See generally Cassou & Taugher, 
Determinate Sentencing in California: The New Numbers Game, 9 Pac. L.J. 5 (1978).

45. The suppression of honest criminal justice research or the manipulation of results for political 
purposes has been documented and may be more common than we would care to believe. Cf C. 
Silberman, supra note 20, at 175-76 (Nixon-era estimates of increases or decreases in the number of 
heroin addicts a product of “politically induced changes in statistical procedures”). The honest 
misinterpretation of research is another pitfail. See T. Hirschi & H. Selvin, Delinquency Research: 
An Appraisal of Analytic Methods 16-22 (1967); Diamond & Zeisel, Sentencing Councils: A Study of 
Sentencing Disparity and Its Reduction, 43 U. Chi. L. Rev. 109, 113 (1975).

A. SENTENCING GUIDELINES

Coffee’s central insight is critically important. Guidelines are powerful 
decisionmaking tools that can help make sentencing outcomes more coherent 
and just.44 But guidelines can also be misused. For example, excessive reliance 
on guidelines by judges can introduce into a guidelines system the evils 
associated with more rigid presumptive sentencing. The architects of guide
lines also can construct them in ways that carry different policy implications.

Guidelines must be carefully constructed. The research must be honest45 
and must, at the initial stages, recognize and suppress ideological inclinations. 
Whether guidelines research is done “in-house” or by outsiders, it should be 
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evaluated by independent researchers before being used as the basis of 
governmental policy.46

46. To my mind, this is more important than splitting the original sample into construction and 
validation samples, if a large random sample of sentences is taken and if the original results are 
continuously validated over a period of years.

47. In the Denver sentencing guidelines demonstration project, models designed to predict how judges 
would sentence used data that would also be used to develop guidelines grids. Three models were tested and 
84%, 80%, and 79% of the “in-out” decisions—decisions to incarcerate, or decisions to grant probation or 
not otherwise incarcerate—fell within the respective guidelines models. L. Wilkins, J. Kress, D. 
Gottfredson, J. Calpin & A. Gelman, supra note 3, at 21.

48. Those who construct these initial descriptive grids have discretion at several points. (1) In 
determining weights for independent variables, the outcome of the grids can be manipulated. (2) The basic 
models are constructions of various independent variables along the offense and the offender axes. It is 
preferable to set up predetermined rules, either theoretical or empirical, for the contents of these axes or 
vectors. Otherwise, personal manipulation by researchers can lead to low-level decisionmaking. (3) Setting 
the “band widths,” i.e., the distances between the adjacent lines, in the grid is a matter of “art.” Where 
possible, predetermined rules for this process should be followed. Alternatively, the precise reasons for 
setting the lines where they were set should be clearly specified. (4) The interiors of the cells, i.e., the 
sentences or the dependent variables, should be constructed by predetermined rules with the research goal 
of minimizing prediction error. Thus, each cell should tend to be as highly predictive as possible; the aim is 
away from cells that predict from 51% to 65% “in” or “out,” for such predictions are too indefinite. See S. 
Zimmerman, Problems of Design in Sentencing Guideline Instruments (Mar. 15, 1979) (copy on file at the 
Georgetown Law Journal) (unpublished paper presented to The Academy of Criminal Justice Sciences’!

There is no commonly agreed-upon method of modeling sentencing 
guidelines. The enterprise is too new and too fluid. Guidelines grids are based 
upon empirical findings and should, at least initially, closely follow them. But 
a grid is not the same as an unambiguous presentation of statistical findings. 
The grid is more a statement of conclusions drawn from research results. 
Conclusions can, however, outrun the findings and become conjectural and 
subjective. Thus, guidelines research should (1) make raw data available to 
the scientific community, (2) present findings in ways that are commonly 
acceptable in social science, (3) design one set of grids or other guidelines 
format that adheres as closely as possible to the findings, and (4) only 
thereafter design guidelines with policy modifications. In the transition from 
the findings of step 2 to the grids of step 3, a precise representation of 
sentencing correlates will not occur.47 This may be preferable as matters of 
justice and policy; guidelines should have some shaping effect upon sentenc
ing practice. To ensure confidence in the grids, however, the step-by-step way 
in which grids were constructed from the data must be made explicit.48 I 
suggest that initial grids should be empirically based and as descriptive as 
possible, even if gross racial disparity can be detected. Such descriptive grids 
would be available in research reports but need not be the grids upon which 
policy is made. At this point the scientific community should examine the 
validity of the research, findings, and initial grids. Only at this point should 
the normative grids of step 4 be developed by an authoritative body.

Although Professor Coffee’s approach of asking policy questions about 
methodologies is appropriate, several specific points require qualification or 
correction. For example, his major critique of dangerousness prediction 
should not be understood to apply to all sentencing guidelines. The federal 
parole guidelines that he scrutinizes consciously used risk-prediction criteria, 
but most sentencing guidelines research to date does not study the effective
ness of penal measures. Thus, the use of social status factors is not unique to 
sentencing guidelines. Coffee’s argument about social status factors is not a 
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criticism of guidelines methodology itself, but of the ways criminal justice 
practitioners in any system judge culpability and make predictions.

In another point about methodologies, Coffee posits that the “overlap” in 
guidelines tables, or the extent to which an identical sentence can be arrived at 
by different combinations of offense and offender severity scales, “is an issue 
of some jurisprudential importance, because it in effect signals the position 
that a particular sentencing structure occupies on the continuum between a 
retributive model focused on the crime and an incapacitative model focused 
on the criminal.”49 In his view, a “high overlap” table represents incapacita
tion and a “nonoverlap” table represents retribution. This is not entirely clear, 
for a “high overlap” table may appear rehabilitative to some while a 
“nonoverlap” table enhances retribution and incapacitation. Also, retribution 
and incapacitation are each valid considerations in sentencing, and there is no 
reason sentences should not take account of both goals, even if the resulting 
sentences allow the same punishment for much different crimes and crimi
nals. I detect no ethical problem in the mere possibility that a certain offender 
with no prior record who commits a heinous offense may receive the same 
sentence as an offender with a long record who commits a less heinous 
offense.

49. Coffee, supra note 2, at 1036.
50. Id. at 1028-30.
51. See id. at 1028-30.
52. Wainer, Estimating Coefficients in Linear Models: It Don't Make No Nevermind, 83 Psych. Bull. 

213 (1976).
53. L. Wilkins, J. Kress, D. Gottfredson, J. Calpin & A. Gelman, supra note 3 , at 14-18; see 

Wainer, supra note 52, at 215.

Finally, in a close examination of the federal parole guidelines50 Coffee 
criticizes the failure to use stepwise regression. His criticism is that the 
simpler Burgess weighing was chosen to ensure the reliability of parole 
guidelines but the choice sacrificed “fairness.”51 Yet because the regression 
model seeks the fewest variables possible, it can result in the use of variables 
that are predictive in the original model but that lack explanatory power 
when applied to later samples.

On the other hand, the use of equal weights has many advantages. They are 
estimated easily without any loss of degrees of freedom. They are affected less 
by abnormalities in the original sample and therefore remain accurate when 
applied to later samples. For these reasons equal weights are very reliable; 
often they predict better than the regression method, and they rarely do 
worse.52 Professor Coffee’s objection is that such methods allow any predic
tive variables to be used even if they are unrelated to the culpability of the 
individual or are legally or morally suspect. His solution is to utilize stepwise 
regression to determine the additional explanatory power of social stability 
factors.

The solution is not a simple choice between reliability or fairness. A 
predictive model based on “highly fitted” regression techniques may funda
mentally impair the results when the data about offenders contain inaccura
cies and distortions—that is, contains “noise.” It is not a good strategy for 
guideline researchers to use models that may be poor descriptors (as well as 
predictors), because by “fitting some of the noise” in the data they “capitalize 
on chance.”53 To do so would make worthless the research effort underlying 
the guidelines.
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Stepwise and other “automatic” model building techniques are a compro
mise between using many independent variables to increase predictive power 
and using few predictor variables as a cost-saving device.54 It is important that 
researchers and policymakers select independent variables for good theoreti
cal or policy reasons. It seems to me that it is preferable for guidelines 
researchers to build a “sensible” model (step 3) and only run a stepwise 
regression thereafter for the benefit of giving the policymakers information 
about the overlap of the variables. Then, during the policy modeling (step 4), 
certain variables may be excluded for policy reasons. Significantly, Coffee 
closely examined the federal parole guidelines, a system that utilized several 
salient factors—items about offenders—because they were believed to be 
predictive of crime. But in sentencing guidelines studies, the judges’ decisions 
are predicted. A decision by the parole commission to use salient factors that 
are less predictive would affect only its decisions and those of its hearing 
officers. But a similar decision by a sentencing commission to modify the 
offender variables commonly used by trial judges is a policy decison of a 
different order, one requiring significant changes in the procedure of sentenc
ing policymaking.

54. See N. Draper & H. Smith, Applied Regression Analysis 163 (1966).
55. Professor Coffee makes much of the need for a commission to control the unseen power of probation 

officers to influence judges. Coffee, supra note 2, at 582-86. This is overdone. Clearly, at times there are 
strong pressures on a judge to follow the decisions of others. See A. Rosett & D. Cressey, Justice By 
Consent: Plea Bargains in the American Courthouse 75-79 (1976) (pressure on judge to ratify 
plea bargain). Such accounts, however, are simplistic. The hypothesis that judges rely on recommendations 
“to diffuse responsibility for a decision provoking anxiety and even guilt,” Coffee, supra note 2, at 983, is 
less plausible to me than the hypothesis that lower-status probation officers fall into patterns of thought 
that produce recommendations acceptable to the higher-status decisionmaker. But see Carter & Wilkins, 
Some Factors in Sentencing Policy, 58 J. Crim. L.C. & P S. 503, 513 (1967) (judges appear to follow 
recommendations of probation officers). I suspect that the reality of this situation is quite complex and 
varies with the different administrative conditions, courtroom traditions, and persons involved. In either 
event, the judge’s announced decision is what counts. A decisionmaking process such as guidelines may 
make speculation as to who “really” made it unimportant if outcomes are more rationally assessed and 
controlled.

B. sentencing commission

Some form of commission is a necessary adjunct to a sentencing guidelines 
system. Guidelines grids are useful in controlling patterns of sentencing 
decisions.55 Their research weakness—overlooking individual disparities—be
comes a policy strength when judges are led away from extreme, unjustified 
sentences. But guidelines have potential dangers. They have been developed 
to reduce sentencing variation. How much statistical variation is warranted, 
however, is a matter of human judgment; statistical variation is not necessari
ly disparity. Appellate review appears to be the best method of examining the 
appropriateness of individual sentences, but a commission appears better 
suited to assess the overall coherence of the sentencing system. Futhermore, 
changes in overall sentencing policy can only be made by those who have the 
power to construct and modify the guidelines.

I submit that a small authoritative group with rulemaking power and an 
obligation to consider public comment is the best type of structure to 
summarize, evaluate, and change or suggest changes in sentencing. The 
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legislature would retain final authority in these matters,56 but unless one 
seriously contemplates real flat sentencing, that is, precise statutory penalties 
for specified crimes, the delegation of decisionmaking discretion is necessary.

56. It is possible for the rulemaking power of a commission to be subject to the approval or veto of the 
legislature.

57. Cf. Coffee, supra note 2, at 1008-10 (power and structure of proposed federal sentencing commission 
limited by its unique status in federal judicial and administrative law).

58. Coffee warns that “a descriptive model of historical averages can have the effect of freezing 
sentencing practices in perpetuity like a fly in amber.” Id. at 1034.

59. Id. at 998-1000.
60. See generally J. Eisenstein & H. Jacob, Felony Justice: An Organizational Analysis of 

Criminal Courts (1977).

Alternatively, a commission or committee could be established exclusively 
within the judicial branch, subject to the control of the Supreme Court. 
Confirmation of rules by a majority or other proportion of trial judges is 
another possibility. In fact, the various combinations of commission or 
committee size, structure, powers, funding, and lines of authority is limited 
only by imagination and the political realities of a jurisdiction.57

I would have thought that Professor Coffee’s insistence on the high 
visibility of such a commission would appeal to policymakers. What I have 
discovered is that some view a commission as an unnecessary expense while 
others attribute great powers to guidelines to correct automatically all 
sentencing problems. The result in both cases is the recommendation that 
guidelines be established and operate virtually autonomously. But this is 
acceptable only to those who are satisfied with current sentencing levels, or 
more accurately, with current uncertainty about sentencing because of the 
lack of statewide data or analysis. The recommendation also raises what 
Coffee calls the fly in the amber problem.58 To counter this problem, once 
“historically” accurate guidelines are developed a commission should be 
given the authority to make normative decisions concerning the shape and 
content of the guidelines tables.

Existence of a sentencing commission does raise the possibility that 
proponents of different sentencing viewpoints may seek to “capture” the 
commission. That is, vocal, even strident, interest groups have kneejerk 
reactions to sentencing and punishment, regularly claiming either that 
sentences are variously too lenient and should be increased, or are correct and 
should not be tampered with, or are too harsh and should be decreased. Each 
argument mixes philosophical, empirical, and legal analyses with polemics. 
To ensure openness to all views the commission should be structured in a way 
that prevents a single viewpoint from dominating. Notice and comment 
procedures are one major safeguard mentioned by Coffee that would help the 
commission perform its critical policy functions.59 Other safeguards are 
needed, including a studied neutrality as to the correctness of current 
sentencing patterns.

Although the sentencing commission should not use an initially neutral 
viewpoint as a shield against making real policy decisions, stability and 
caution recommend a policy of not radically changing current sentencing 
patterns. These patterns are not simply levels of judicial preference but 
represent a vector of forces and opinions of prosecutors, defense counsel, 
probation officers, police, and correctional personnel that summarize a 
complex operational system.60 Change should be attempted only when the 
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reasons for doing so are reasonably clear, when the side effects of change are 
not worse than the change itself, and when public opinion, especially among 
trial judges and others with operational responsibilities, is not powerfully 
opposed.

A final rule of thumb to guide a commission would be to avoid frequent 
changes.61 Improvident changes might cause a commission to rapidly undo 
what was recently done, which could result in a “whipsaw” effect that in turn 
leads to administrative confusion,62 corrective lawsuits, and a disrespect for 
the law. Too-frequent changes can also give rise to ex post facto arguments 
and can breed hostility among prisoners. These are not reasons for inaction, 
but are reasons for caution.

61. See L. Fuller, The Morality of Law 79-81 (1964).
62. Note, for example, that the radical change in California’s sentencing law in 1977 has been 

substantially restructured within the year. Compare Cal. Penal Code § 1170 (West Cum. Supp. 1978), 
with id. as amended, 1978 Cal. Legis. Serv. chs. 579, 582, 1308 (West).

63. See generally N. Morris, supra note 42, at 66-73.
64. Coffee, supra note 2, at 1000-04.
65. Id. at 1106.
66. Id.
67. Coffee’s objection flows from his egalitarian model of a punishment philosophy. But it seems to me 

that the majority utilitarian view is morally superior because it attempts to reduce overall suffering by 
focusing punishment on a few. See, e.g., Model Penal Code §§ 6.06, 6.07 & 7.03 (Proposed Official 
Draft 1962) (enhanced punishment given only to certain persistent, professional, multiple, and dangerous 
offenders). Unless one can show that cost spreading—in Coffee’s terms, favoring equality over liberty when 
the two clearly clash—will have some social benefit, such as crime reduction, I fail to see the morality of 
spreading a disvalue, which punishment is.

68. This skepticism is bolstered by the clear appraisal of the limits of prediction by one of its best 
practitioners. See F. Simon, Prediction Methods in Criminology 156-58 (1971).

69. This criticism may be more strongly made against the Committee for the Study of Incarceration.

c. PREDICTION

Because Coffee examines the predictively based parole salient factor score 
rather than a sentencing guidelines’ offender score, he is able to raise many 
questions about the desirability of utilizing categoric prediction techniques in 
sentencing. Despite profound problems with prediction, especially the false
positive rate63 and the class or race associations,64 Coffee concludes that 
categoric risk prediction is not inherently objectionable but becomes so 
because of its “tendency to focus costs rather than to spread them.”65

This does not mean that categoric risk techniques must be rejected 
entirely. But when we choose to deviate from a basic norm of cost 
spreading, that departure may be justified on the grounds of some 
overriding moral principle, such as the desirability of allocating 
punishment in proportion to culpability.66

Although as a matter of practice I would agree with Coffee and others that 
categoric prediction is too crude to be safely used in sentencing, I fear the 
dangers that may flow from opposing prediction methods on principle.67 The 
excellent skepticism of prediction68 should not be turned into a philosophic 
rationale for sentencing in a certain way or for excluding certain kinds of 
evidence.69
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One danger with this approach is that the valid uses of prediction, along 
with its improper uses, may be stifled. For example, in classifying prisoners to 
determine in which institutions they should be kept, prediction techniques 
may be of higher utility than in sentencing. Certainly it is easier to define and 
determine the variables used for this classification, such as orderliness, low 
propensity to violence, and amenability to certain types of education, training, 
and “treatment,” than it is to determine the variables that predict recidivism. 
Also, the goal of such prediction—orderly and safe prisons with reasonable 
programs—is clearer than the mixed goals of sentencing. Yet, if we oppose 
prediction on philosophical grounds, the baby may be thrown out with the 
bathwater.

Even in sentencing, there are valid reasons for continuing to do recidivism 
studies. Frances Simon’s work suggests that prediction studies may be useful 
to guidelines commissions or other decisionmakers in making or confirming 
decisions about groups of offenders at the extremes; the behavior of groups in 
the middle cannot be accurately predicted so prediction applications here 
should be assiduously avoided.70 It seems prudent to use categoric prediction, 
along with other data, as evidence in the design of sentencing guidelines 
tables. Such uses would at all times be tempered by policy considerations. 
Furthermore, the decision to avoid evidence—that is, the decision to remain 
ignorant—is itself a policy decision.

The committee seems to conclude that sentencing decisions should flow from a moral philosophy of 
commensurate deserts. See A. Von Hirsch, supra note 24, at 124-31. Even this group, however, does not 
absolutely reject the use of predictive restraint or deterrence within a framework of commensurate deserts. 
Id. at 131. This hierarchy of philosophies has been incorporated by statute in Oregon. Or. Rev. Stat. § 
144.780 (rules establishing ranges of duration of imprisonment shall be based first on seriousness of 
criminal conduct and only secondly on deterrence or protection of public). Thus, it is hard to know 
whether the (in fact) flexible just deserts position is operationally different even from indeterminate 
sentencing systems. What bothers me is the apparent self-delusion of rehabilitationists. Perhaps no harm is 
done if the committee calls its position commensurate deserts when in fact it is flexible. It just seems more 
honest to call it a flexible or quasi-flexible model.

70. See F. Simon, supra note 68, at 137.
71. See A. Blumstein, J. Cohen & D Nagin, Deterrence and Incapacitation: Estimating 

the Effects of Criminal Sanctions on Crime Rates 7 (1978).

Finally, neither legislators nor the general public look to justice as a 
complete basis for any part of the criminal justice system. Indeed, the popular 
desire may be to exalt goals of efficiency and effectiveness over those of 
justice. Lawmakers do not want to inquire into the niceties of utilitarian 
philosophy; they want to know how effective the criminal justice system is. 
Currently, our methods are too crude to give definitive answers but evidence 
points to a limited but real effect of criminal justice on crime.71 But as our 
methods, research strategies, conceptualizations, and models develop, we will 
be in a better position to assess both the effectiveness and the harmful side 
effects of various programs and policies. Thus, decisionmakers who truly 
want an effective criminal justice system should recognize the utility of 
prediction methods.

D. CULPABILITY AND SOCIAL STABILITY VARIABLES

A major point of Professor Coffee’s egalitarian model is that factors that 
are associated with status, such as race or class, should not be taken into 



1979] Sentencing Guidelines 1019

account in making sentencing decisions.72 But it appears that virtually every 
variable is in some way affected by status. Thus, Coffee’s theory seems to 
permit the judge to consider only evidence of the relative harm produced by 
an offense, which would lead to virtually predetermined sentences.73 Age of 
first involvement with police, a commonly used predictor, can be seen either 
as evidence of social deviance or as evidence of biased police practices. 
Employment, educational attainment, housing stability: each factor may be 
interpreted as a personal attainment or failing, or as the result of larger social 
forces, including racism. One recent study suggests without substantiation 
that even prior record is the result of class and race bias.74 Coffee notes at 
several places that the commission of certain crimes appears to be associated 
with race, which leads him perilously close to suggesting that such crimes be 
deliberately sentenced more leniently because of their race and class related
ness.75 Still, he wisely draws back from issuing a formula for determining 
culpability although it “must inevitably be faced.”76

72. Coffee, supra note 2, at 1103.
73. This position is implied throughout Coffee’s article. For example, Coffee acknowledges that both the 

redistributive model and his egalitarian model “seem to key the allocation of punishment to relative 
blameworthiness and reject reliance on socioeconomic criteria unrelated to culpability.” Id. His egalitarian 
model purportedly differs in that it allows the “forward” consideration of prevention as a justification of 
punishment. The “backward” consideration of culpability is relegated to a “side constraint.” Id. at 1093- 
94.

74. Farrell & Swigert, supra note 33. This study of homicide dispositions in one jurisdiction concludes 
“that lower status offenders are more likely to have accumulated long histories of criminal conviction” but 
“that each criminal conviction is itself influenced by class.” Id. at 450. In view of the rather low levels of 
explained variance, however, the inverse relationships between occupational prestige and (1) prior 
conviction severity and (2) final disposition is inclusive.

75. See Coffee, supra note 2, at 1002-03, 1019.
76. Id. at 1106 n.445.
77. The complexity of charging and sentencing decisions, and the way in which the complexity is truly 

worked through to achieve substantive justice within the framework of the law and the current correctional 
system is shown in two recent publications. See generally B. Forst, J. Lucianovic & S. Cox, What 
Happens After Arrest?: A Court Perspective of Police Operations in the District of 
Columbia (1977); Vera Institute of Justice, Felony Arrests: Their Prosecution and 
Disposition in New York City’s Courts (1977). The general insights gained from these studies are not 
entirely new. See generally R. Dawson, Sentencing: The Decision as to Type, Length, and 
Conditions of Sentence (1969); F. Miller, Prosecution: The Decision to Charge A Suspect 
with a Crime (1970); D. Newman, Conviction: The Determination of Guilt or Innocence 
Without Trial (1966). The more recent studies are noteworthy for their selection of probability samples 
for analysis, which has sharpened the focus of the earlier studies sponsored oy the American Bar 
Foundation. For example, the extent and impact of the factor of personal acquaintance between victim and 
offender has been highlighted by the New York and District of Columbia studies. For an excellent 
summary, see C. Silberman, supra note 20, at 253-308.

The culminating point about a sentencing guidelines system is that the 
great advance in guidelines is procedural, not substantive. Those who seek a 
bottom line on guidelines—will sentences increase or decrease?—will find 
only confusion. Those who seek a single clear method or focus of control over 
sentencing will be frustrated. The trial judges and the courtroom workers 
drive the sentencing system. Sentencing norms, including infinitely fine 
considerations of culpability, emerge from the collective judgment of trial 
judges and other significant courtroom participants. These judgments are an 
odd combination of practicability, common sense, and morality.77 Parole and 
sentencing guidelines were designed not only to use the genuine strengths of 
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the decisionmakers78 but also to curb their excesses or errors. I agree with 
Professor Coffee that a commission of some sort is a necessary adjunct to the 
guidelines mechanism. But there is a dangerous tendency in his article, and 
perhaps among some of the “new sentencing bureaucrats,” to see the 
commission as the generator of sentencing norms. On the contrary, the wisest 
social policy is to continue to regard the trial judges as the real generators of 
sentencing norms. The alternative would be a sterile or narrow formula 
written by a few who are far from the actual decisions. The commission 
should seek to examine the work of judges, avoid idiosyncratic sentences, and 
recommend cautious changes in sentencing norms.

78. I perceive the following strengths in decisionmakers. (1) Prosecutors, judges, and parole board 
members are close to the cases. Their decisions are not made in a social vacuum but relate to the actual 
victims and offenders. (2) Judges and prosecutors combine prior legal training with experience in a system 
of formal rules that balances logic, practical and policy concerns, and ethical considerations. This training 
and experience should foster an appreciation of due process, fairness, and evenhandedness. (3) The 
working experience of these decisionmakers means that they will decide a considerable volume of cases. 
They will be able to judge the regularities of human behavior (even of criminal behavior) and to see through 
apparent and exaggerated stereotypes. They also will begin to develop personal norms. (4) The official and 
legal responsibilities of the decisionmakers is a constant reminder of the importance and solemnity of their 
tasks.

This list of strengths is not meant to dispel the weaknesses of the sentencing process. But a reformed 
sentencing process will be better able to produce equitable and just decisions if it builds on existing 
structures and strengths.

79. Vera Institute, supra note 77, at 77.
80. For an explanation and illustration of presumptive sentencing, see Twentieth Century Fund 

Task Force on Criminal Sentencing, Fair and Certain Punishment 19-29, 37-61 (1976). For a 
criticism of the concept, see Zalman, supra note 1, at 862-66,883-85.

This suggestion is less neat than a commission-guided system with a 
philosophic model. It may seem anarchic to some; it is, I believe, organic. 
Coffee would move us rapidly along the lines of logic dictated by the current 
social revolution of equality. But there is wisdom in allowing the system to 
make its judgments subject to control only when the results become obviously 
odious. Let’s take an example. In processing a mugging of a sixty-eight-year- 
old woman, the assistant district attorney says, “I think it’s worse to attack 
old women. They get special protection on these sorts of crimes.”79 Sexism! 
Age-ism! How does the prosecutor know and who is he to declare that the 
fright and social harm of a mugging are greater when the victim is a woman 
or is old? The point is debatable but not fully resolved in today’s society. 
Perhaps the prosecutor is wrong; perhaps not. There is a myriad of 
sociocultural decisions that are to be made in charging and sentencing, and an 
attempt to contemplate each in advance would lead to a more bizarre calculus 
than the presumptive sentencing concept of specifying every conceivable 
criminal harm.80 The cumulative experience of ad hoc decisions concerning 
culpability seems preferable and should be allowed, subject to scrutiny and 
reversal only for good cause.

The guidelines, appellate review, and commission provide mechanisms for 
curbing excesses in sentencing decisions and reversing improper single 
decisions or trends. The commission now is being promoted as a policymaking 
body. But in modern management theory and in jurisprudence, the super- 
hierarchical idea of all actions as commands from the top has been replaced 
by the far more complex and realistic views of organizational behavior. With 
the advent of sentencing commissions, at least in Minnesota and Pennsylva-
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nia,81 the relationships of trial judges to sentencing law will surely change. But 
it would be a mistake to think that a small commission can or should be the 
primary generator of sentencing norms.

81. See note 1 supra.
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NOTE
Toward a More Rational Final Judgment Rule: 
A Proposal to Amend 28 U.S.C. § 1292

The right to appellate review in the federal courts originated in the 
Judiciary Act of 1789, which permitted appeals from all final judgments and 
decrees.1 As currently codified, the final judgment rule grants appellate 
jurisdiction to the courts of appeals from all “final decisions” of the district 
courts.2 Although the original purposes behind the requirement of finality are 
uncertain,3 the final judgment rule continues to govern the vast majority of 
appeals taken from the federal district courts. One of the basic rationales 
behind the rule as currently interpreted is the conservation of judicial 
resources.4 Repeated interruption of trial court proceedings to review every 
contested ruling would consume vast amounts of court time and needlessly 
delay trials. Moreover, the finality requirement avoids unnecessary appeals 
from rulings that ultimately become moot, either because the party who lost 
the ruling prevails on the merits, or because the disputed ruling fails to affect 
the final result in a manner requiring reversal.5

1. C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction, § 
3906, at 425 (1976). Although the requirement of finality had long governed appeals in the common law 
courts of England, the rationale for extending the requirement to actions at equity is less clear, particularly 
in light of chancery’s history of providing liberal interlocutory review. Id. at 426. 28 U.S.C. § 1292(a) 
(1976) has effectively reinstated interlocutory review in many equity cases. See notes 18-28 infra and 
accompanying text.

2. 28 U.S.C. § 1291 (1976). For general analyses of the rule, see Frank, Requiem for the Final Judgment 
Rule, 45 Texas L. Rev. 292 (1966), and Note, Appealability in the Federal Courts, 75 Harv. L. Rev. 351 
(1971) [hereinafter cited as Note, Appealability].

3. Crick, The Final Judgment as a Basis for Appeal, 41 Yale L.J. 539, 541-44 (1932). Crick points out 
that the prevention of excessive appeals clearly was not one of the rule’s original purposes, id. at 544, and 
speculates that the rule may have originated merely as the result of the form of record keeping in the courts 
of feudal England. Id. at 542-44.

4. Note, Appealability, supra note 2, at 351.
5. C. Wright, A. Miller & E. Cooper, supra note 1, at 431.
6. See Parkinson v. April Indus., Inc., 520 F.2d 650, 652 (2d Cir. 1975) (finality requirement “important 

tool” for maintenance of boundaries between trial and appellate courts); C. Wright, A. Miller & E. 
Cooper, supra note 1, at 430 (“most fundamental foundation” of finality rule is relationship between trial 
and appellate courts); Note, Interlocutory Appeal from Orders Striking Class Action Allegations, 70 Colum. 
L. Rev. 1292, 1302 (1970) (finality rule permits trial court to control conduct of proceedings without 
“continued interference” from appellate court).

7. Charles Wright and Leon Green both have expressed concern over the growing power of the appellate 
courts and the danger it poses to the integrity and efficient operation of the district courts. See Green, Jury 
Trial and Mr. Justice Black, 65 Yale L.J. 482, 486 (1956) (condemning arrogation of power by appellate 
courts); Wright, The Doubtful Omniscience of Appellate Courts, 41 Minn. L. Rev. 751, 751 (1957) (same). 
But see Carrington, The Power of District Judges and the Responsibility of Courts of Appeals, 3 Ga. L. Rev. 
507, 517 (1969) (defending expansion of appellate review; suggests it increases rather than decreases respect 
for trial judge).

Of even greater concern to some courts and commentators is the danger 
excessive interlocutory appeals pose to the relationship between appellate and 
trial courts.6 Appellate court intrusion into the jurisdiction and discretionary 
decisionmaking of the district courts arguably weakens both the authority of 
the trial judge and the efficient operation of the judicial system.7 Similarly, 
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fewer appeals may encourage trial judges to give greater consideration to their 
rulings, because errors not severe enough to require reversal will never be 
corrected and those which do compel reversal will require another trial.8 
Repeated appeals also would permit relatively wealthy parties to harass or 
financially exhaust their opponents.9 Moreover, the greater the opportunity 
for delay in trial, the greater the likelihood that crucial evidence will grow 
stale or vanish altogether, or that the trial court’s familiarity with the facts of 
the case will weaken.10 Finally, the final judgment rule forces consolidation of 
all potential appeal issues into one appeal. As a result, the rule minimizes the 
burden on the appellate courts and enables the reviewing court to consider the 
trial court’s action in light of the entire proceedings below.11

8. Note, Appealability, supra note 2, at 352.
9. C. Wright, A. Miller & E. Cooper, supra note 1, at 432. This danger is anticipated and at least in 

part countered by 28 U.S.C. § 1927 (1976), which provides for the satisfaction of excessive costs 
intentionally incurred by opposing counsel.

10. C. Wright, A. Miller & E. Cooper, supra note 1, at 431.
11. Note, Appealability, supra note 2, at 352.Oneof the main purposes of examining the disputed order in 

the context of the entire proceedings below is to facilitate a determination of whether the ruling, if 
erroneous, was harmless.

12. See id. at 353 (attempts to formulate definition of finality offset by judicial declarations that any 
single definition is insufficient).

13. Catlin v. United States, 324 U.S. 229, 233 (1945).
14. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949); see Gillespie v. United States Steel 

Corp., 379 U.S. 148, 152 (1964) (finality frequently so close a question that no defining formula possible). 
For a discussion of both Cohen and Gillespie, see notes 61-90 infra and accompanying text.

15.See notes 18-124 infra and accompanying text for a discussion of the legislative and judicial 
exceptions to the final judgment rule.

16. Among such considerations are: (1) The prevention of irreparable harm, as in orders granting or 
denying injunctions or as in many of the judicially created exceptions to the final judgment rule; (2) the 
supervision of the lower courts, frequently facilitated through the use of mandamus; (3) the avoidance of 
fruitless litigation, for which 28 U.S.C. § 1292(b) was created; and (4) the advancement of policies behind 
the Federal Rules of Civil Procedure, such as those behind rule 23. See notes 18-124 infra and 
accompanying text.

17. See notes 18-28 infra and accompanying text (section 1292(a) appeals); notes 29-36 infra and 
accompanying text (section 1292(b) appeals); notes 37-47 infra and accompanying text (mandamus); notes 
48-52 infra and accompanying text (rule 54(b) appeals); notes 53-124 infra and accompanying text 
(judicially created exceptions to the final judgment rule).

Application of the final judgment rule, however, has proven more difficult 
than its articulation. Attempted definitions of finality range from the narrow 
to the broadly vague, with no consensus among the courts on any one all- 
encompassing definition.12 Thus, whereas the Supreme Court on one occasion 
defined a final decision as “one which ends the litigation on the merits and 
leaves nothing for the court to do but execute the judgment,”13 it has at other 
times favored a more flexible approach, urging a “practical rather than a 
technical construction” of finality.14 But even if the rule were easy to apply, 
occasions frequently arise when immediate appeal is necessary to avoid 
hardship or injustice to the litigants.15 In such situations the policies behind 
the finality rule must yield to other considerations.16

Recognition that mechanistic applications of the final judgment rule can 
occasion hardship and injustice has led both Congress and the courts to carve 
out various exceptions to the rule.17 But although the present patchwork of 
statutory and judicial exceptions provides relief in a variety of situations, it 
fails to effectively or consistently afford appellate review in all hardship cases.
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The resulting confusion thwarts the policies behind not only the final 
judgment rule, but appellate review as well. This Note examines the weak
nesses of this patch work of appeal routes in the federal courts and explains the 
need to substitute for the judicially created exceptions a new and flexible 
statutory exception providing for interlocutory review within a narrow range 
of hardship situations. After proposing an amendment to 28 U.S.C. § 1292 
and outlining its requirements for appeal, including various considerations 
pertinent to a circuit court’s determination of appealability, theNote proceeds 
to explain the rule’s elements and operation. The Note then illustrates the 
rule’s proper application in the context of three recently decided cases, and 
concludes by rebutting possible objections to the proposed amendment.

I. Legislative Exceptions to the Final Judgment Rule

Section 1292(a)(1). Although extension of the finality requirement to
equitable actions ran counter to historical practice of the English courts of 
equity,18 it was not until 1891 that Congress authorized review of select 
interlocutory orders likely to cause serious and irreparable harm if not 
immediately corrected.19 As currently codified in 28 U.S.C. § 1292(a),20 the 
exception primarily includes orders “granting, continuing, modifying, refus
ing or dissolving injunctions . . . ,”21 The rule failed to result in the excessive 
number of appeals some feared,22 and has proven surprisingly easy to apply in 
the vast majority of cases.23

One class of cases that had met with uneven treatment by the circuits under 
section 1292(a)(1) involved appeals from denials of class certification.24 The 
Supreme Court recently settled this controversy by ruling in Gardner v. 
Westinghouse Broadcasting Co.,25 that denials of class certification are not 
appealable under 1292(a)(1).26 At least one commentator has argued, how

ls. See note 1 supra.
19. See Baltimore Contractors, Inc. v. Bodinger, 348 U.S. 176, 180-81 & n.6 (1955) (history of 

appealability of interlocutory orders granting or refusing injunctions).
20. 28 U.S.C. § 1292(a) (1976) provides in pertinent part: “The Courts of Appeals shall have jurisdiction 

of appeals from: (1) Interlocutory orders of the district courts . . . granting, continuing, modifying, 
refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, except where direct review 
may be had in the Supreme Court.”

21. Id. Section 1292(a) also provides for review of interlocutory orders appointing receivers and various 
orders in admiralty and patent infringement cases.

22. See C. Wright, A. Miller & E. Cooper, supra note 1, § 3924, at 87-88.
23. Id. at 67. Application of Section 1292(a)(1) encounters some difficulty, however, with orders that 

effectively deny preliminary injunctive relief without an explicit denial, and with orders that allegedly deny 
permanent injunctive relief. Id.

24. Compare Gay v. Waiters’ & Dairy Lunchmen’s Union, 549 F.2d 1330, 1331 (9th Cir. 1977) (denial 
of class certification appealable under section 1292(a)(1) because injunctive relief sought by class thereby 
foreclosed) and Doctor v. Seabord Coast Line R.R., 540 F.2d 699, 704-05 (4th Cir. 1976) (same) with 
Williams v. Wallace Silversmiths, Inc., 566 F.2d 364, 365 (2d Cir. 1977)(per curiam)(permitting appeals 
from class action denials under section 1292(a)(1) leads to unwarranted expansion of statutory language) 
and Gardner v. Westinghouse Broadcasting Co., 559 F.2d 209, 213 (3d Cir. 1977) (appealability of class 
action denials under section 1292(a)(1) rejected because class action determinations lack immediate and 
drastic consequences that attend injunctions), affd, 437 U.S. 478 (1978).

25. 437 U.S. 478 (1978).
26. Id. at 482. The Court in Gardner held that denials of class certification are not appealable as denials 
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ever, that the reasoning employed in declining review of noncertification 
under section 1292(a) is unpersuasive, and that a denial not only may work 
considerable hardship on both the plaintiff and the putative class members, 
but also may result in a multiplicity of individual actions.* 27 In addition, both 
courts and commentators have criticized the section for its revival of the 
historical distinction between law and equity,28 and the consequent hardship 
occasioned when outmoded legal forms, rather than considerations of 
potential irreparable harm, determine an order’s appealability.

of injunctive relief, even though the relief sought for the class may be broader than that sought by the 
individual plaintiff. Id. For a discussion of other attempts to appeal denials of class certification, see notes 
106-24 infra and accompanying text (Eisen strand of death knell doctrine).

27. Note, Interlocutory Appeal Under 28 U.S.C. § 1292(a)(l)o/ Orders Denying Class Certification,,58 
B.U. L. Rev. 61, 73 (1978). The note argues that delaying review of class action denials creates risks of 
even greater hardship than delaying review of denials of injunctive relief, because more persons are affected 
and putative class members may never have the opportunity to appeal the denial. Id.

28.See, e.g., Baltimore Contractors, Inc. v. Bodinger, 348 U.S. 176, 186 (1955) (Black & Douglas, JJ., 
dissenting) (Court’s obeisance to law-equity distinction not required by Congressional enactment); 
Chapman v. Int’l Ladies Garment Workers’ Union, 401 F.2d 626, 627-28 (4th Cir. 1968) (follows law
equity distinction despite recognition of “dissatisfaction with the prevailing view”); Note, Appealability, 
supra note 2, at 373-74 (law-equity distinction unrelated to policies governing appealability of trial court 
orders). For decisions invoking the law-equity distinction, see Baltimore Contractors, Inc. v. Bodinger, 348 
U.S. 176, 181 (1955) (only when stay sought is of action that would have been at law before fusion of law 
and equity is its grant or denial appealable as equivalent to injunction); Ettelson v. Metropolitan Life Ins. 
Co., 317 U.S. 188, 192 (1942) (order amounting to stay of jury trial issue until disposition of fraud issue 
held appealable; equivalent to injunction prior to merger of law and equity); Enelow v. New York Life Ins. 
Co., 293 U.S. 379, 385 (1935) (same). The distinction between the forms of law and equity has become less 
significant, however, since the Supreme Court’s decision in Beacon Theatres, Inc. v. Westover, 359 U.S. 
500, 510 (1959) (when legal and equitable issues combined, legal issue tried first if jury trial demanded; 
otherwise stay of legal issues not appealable pending resolution of equitable claims).

29. Pub. L. No. 85-919, 72 Stat. 1770 (1958) (amending 28 U.S.C. § 1292).
30. 28 U.S.C. § 1292(b) (1976) provides:

When a district judge, in making in a civil action an order not otherwise appealable under this 
section, shall be of the opinion that such order involves a controlling question of law as to 
which there is substantial ground for difference of opinion and that an immediate appeal from 
the order may materially advance the ultimate termination of the litigation, he shall so state in 
writing such order. The Court of Appeals may thereupon, in its discretion, permit an appeal 
to be taken from such order, if application is made to it within ten days after the entry of the 
order: Provided, however, That application for an appeal hereunder shall not stay proceedings 
in the district court unless the district judge or the Court of Appeals or a judge thereof shall so 
order.

31. S. Rep. No. 2434, 85th Cong., 2d Sess. 2, reprinted in [1958] U.S. Code Cong. & Ad. News 5255, 
5256; Note, Interlocutory Appeals in the Federal Courts Under 28 U.S.C. § 1292(b), 88 Harv. L. Rev. 607, 
610-12 (1975) (concluding Congress intended only avoidance of unnecessary trial court proceedings).

Section 1292(b). Congress enacted a second exception to the final
judgment rule in 1958.29 Section 1292(b) provides for discretionary interlocu
tory review of orders certified by the district court judge as involving a 
controlling question of law about which there is substantial ground for 
difference of opinion, the immediate resolution of which will materially 
advance the ultimate disposition of the litigation.30 The clear congressional 
intent evidenced in the section’s legislative history was to save the time and 
expense of unnecessary litigation.31 Considerations of hardship or injustice, 
therefore, are not relevant to a district judge’s determination of appealability 
under section 1292(b). Efficiency concerns also led to the rule’s two-tiered 
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discretionary scheme, under which either the district court or the court of 
appeals may deny review.32 Moreover, in applying section 1292(b) several 
courts have held that only the extraordinary33 case will warrant appeal, which 
further restricts the section’s availability.34 As a result, both the district and 
circuit courts seldom grant requests for appeal under section 1292(b).35 A 
final drawback to the section is its express limitation to civil actions, a 
limitation that ignores the hardship and injustice that inability to obtain 
review of interlocutory rulings in criminal prosecutions may occasion.36

Mandamus: Section 1651. Section 1651 of the Judicial Code authorizes
the federal courts to “issue all writs necessary or appropriate in aid of their 
respective jurisdictions and agreeable to the usages and principles of law.”37 
Traditionally, courts have held mandamus to be a “drastic and extraordina
ry”38 remedy, to be invoked only to confine federal courts to their lawful 
powers, or to compel courts to act when they improperly refuse to do so.39 
Consistent with that approach, the use of mandamus as a general substitute 
for appeal has been expressly prohibited.40 The precise boundaries of the writ

32. S. Rep. No. 2434, 85th Cong. 2d Sess. 3, reprinted in [1958] U.S. Code Cong. & Ad. News 5255, 
5257. District courts have near absolute discretion in denying section 1292(b) certifications. See D’lpolito 
v. Cities Service Co., 374 F.2d 643, 649 (2d Cir. 1967) (mandamus never appropriate to compel district 
judge to certify appeal under section 1292(b)).

33. See, e.g., Robbins Co. v. Laurence Mfg. Co., 482 F.2d 426, 429 (9th Cir. 1973) (certification granted 
only in extraordinary case in order to avoid protracted litigation); Gottesman v. General Motors Corp., 
268 F.2d 194, 196 (2d Cir. 1959) (1292(b) interlocutory appeal limited to cases of exceptional character 
that meet conditions of statute); Milbert v. Bisons Laboratories, Inc., 260 F.2d 431, 433 (3d Cir. 1958) 
(1292(b) sparingly applied and only in exceptional cases); Seidenberg v. McSoreley’s Old Ale House, Inc., 
308 F. Supp. 1253, 1261 (S.D.N.Y. 1969) (1292(b) applies to limited and exceptional case when its 
application avoids “protracted and costly litigation”); Leighton v. New York Susquehanna & W. R.R., 
306 F. Supp. 513, 515 (S.D.N.Y. 1969) (district court should grant certification only under most unusual 
circumstances).

34. The requirement that application to the circuit court be made within ten days of the lower court’s 
order, rather than the usual thirty days, further limits the availability of section 1292(b). Cf. Redish, The 
Pragmatic Approach to Appealability in the Federal Courts, 75 Colum. L. Rev. 89, 109 & n.104 (1975) 
(1292(b) petition requires substantially more preparation than traditional notice of appeal despite shorter 
time to file).

35. See Gellhorn & Larsen, Interlocutory Appeal Procedures in Administrative Hearings, 70 Mich. L. 
Rev. 109, 137 (1971) (trial judges certify interlocutory ruling in only one-tenth of one percent of all cases; 
section 1292(b) thus mere “crack in the otherwise impenetrable wall insulating trial court procedures for 
appellate review”).

36. See, e.g., Parr v. United States 351 U.S. 573, 578 (defendant’s appeal from dismissal of criminal tax 
evasion indictment denied after he successfully transferred new indictment elsewhere); General Motors 
Corp. v. United States, 584 F.2d 1366, 1368-69 (6th Cir. 1978) (1292(b) appeal denied for want of 
jurisdiction because grand jury investigation not “a civil action”; order refused to disqualify IRS attorney 
from participating in grand jury investigation of alleged tax evasion despite his deep involvement in IRS 
probe of same matter); United States v. Fried, 386 F.2d 691, 695 (2d Cir. 1967) (nonfinal order denying 
witness’ motion to quash subpoena for information not appealable despite potentially serious consequences 
to witness’ mental health).

37. 28 U.S.C. § 1651(a) (1976). Section 1651(b) further provides: “(b) An alternative writ or rule nisi 
may be issued by a justice or judge of a court which has jurisdiction.” For a general discussion of 
mandamus, see Note, Mandamus as a Means of Federal Interlocutory Review, 38 Ohio S. L. Rev. 301 
(1977).

38. Ex parte Fahey, 332 U.S. 258, 259 (1947).
39. Will v. United States, 389 U.S. 90, 95 (1967) (quoting Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 

26 (1943)).
40. Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 383 (1953). 
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nevertheless remain in some doubt. The Supreme Court first expanded the 
writ’s scope in 1957 in La Buy v. Howes Leather Co.,41 when the Court 
concluded that an appellate court’s supervisory control over district judges 
empowers the issuance of the writ in cases of repeated violations of acceptable 
standards of judicial conduct.42 In a later decision, Schlagenhauf v. Holder,43 
the Court again appeared to expand the scope of mandamus review. In 
Schlagenhauf the Court stated that after a court of appeals resolves the 
jurisdictional issue providing the basis for mandamus review, it may then 
proceed to resolve other nonjurisdictional issues of first impression.44 But 
three years later in Will v. United States,45 the Court reasserted the extraordi
nary nature of mandamus.46 At the same time, the Court weakened the 
potential effect of both La Buy and Schlagenhauf by limiting these opinions to 
their facts,47 and thereby raising doubts about the continued validity of any 
but the most restrictive use of mandamus.

Rule 54(b). Rule 54(b) of the Federal Rules of Civil Procedure
provides for appellate review of final judgments entered on fewer than all the 
claims or parties in multiclaim or multiparty actions.48 The rule requires 
written certification by the district court judge that no just reason for delay 
exists and that final judgment has been entered on the claims either for or 
against the parties in question. Prompted by the liberal provisions for joinder

41. 352 U.S. 249 (1957).
42. Id. at 256. In La Buy the Supreme Court noted that for several years the district courts in the 

Seventh Circuit had referred an excessive number of antitrust actions to masters under rule 53(b) of the 
Federal Rules of Civil Procedure. The Court held that this practice amounted to the abdication of judicial 
responsibilities. Id. at 256, 258.

43. 379 U.S. 104 (1964).
44. Id. at 111. In Schlagenhauf the Supreme Court upheld the use of mandamus to review a discovery 

order requiring the defendant in a negligence case to submit to nine medical examinations. 379 U.S. at 107, 
110-11. The petition presented “a substantial allegation of usurpation of power” and warranted appellate 
examination “so as to avoid piecemeal litigation and to settle new and important problems.” Id at 111; see 
Note, Supervisory and Advisory Mandamus Under the All Writs Act, 86 Harv. L. Rev. 595, 614-15 (1973) 
(discussing Court’s theory in Schlagenhauf of mandamus review).

45. 389 U.S. 90 (1967).
46. In Will the Supreme Court reversed the Seventh Circuit’s use of mandamus in a criminal tax case, 

and thus reaffirmed that mandamus is an “extraordinary remedy” appropriate only in “exceptional 
circumstances amounting to a judicial ‘usurpation of power’.” Id. at 95.

47. The Court in Will emphasized the necessity of a pattern of improper judicial conduct to invoke La 
Buy. Id. at 104-05. It reiterated that Schlagenhauf requires a jurisdictional question for mandamus to issue. 
Id. at 104-05 n. 14.

48. The rule provides:

When more than one claim for relief is presented in an action, whether as a claim, 
counterclaim, cross-claim, or third-party claim, or when multiple parties are involved, the 
court may direct the entry of a final judgment as to one or more but fewer than all of the 
claims or parties only upon an express determination that there is no just reason for delay and 
upon an express direction for the entry of judgment. In the absence of such determination and 
direction, any order or other form of decision, however designated, which adjudicates fewer 
than all the claims or the rights and liabilities of fewer than all the parties shall not terminate 
the action as to any of the claims or parties, and the order or other form of decision is subject 
to revision at any time before the entry of judgment adjudicating all the claims and the rights 
and liabilities of all the parties.

Fed. R. Civ. P. 54(b). 
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of claims and parties in the federal rules,49 rule 54(b) was designed to avoid 
hardship to the litigant whose rights were adjudicated early on in lengthy and 
complex litigation, but who nevertheless was forced to await a final decision 
in the entire action before seeking appeal.50 To fall within the rule, a claim 
must not only be independent of all other claims asserted in the action, but 
also final within the meaning of section 1291.51 The additional requirement of 
certification by the district court further restricts the rule’s application, just as 
a similar requirement has limited the use of section 1292(b).52 Furthermore, 
the language of the rule expressly limits its application to multiclaim or 
multiparty civil actions.

49. See Fed. R. Civ. P. 3 (commencement of action through filing of complaint); 14 (third-party 
practice); 18 (claims and remedies joinder); 19 (mandatory joinder of parties); 20 (permissive joinder of 
parties); 23 (class actions); 24 (intervention).

50. See Dickinson v. Petroleum Conversion Corp., 338 U.S. 507, 511-12 (1950) (liberalization of federal 
civil practice allowing more parties and issues within single action prompted need for Rule 54(b)); 
Advisory Committee on Rules of Civil Procedure, Report of Proposed Amendments to 
Rules of Civil Procedure 70 (1946), reprinted in 5 F.R.D. 433, 472-73(1946).

51. Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 438 (1956). The Third Circuit, however, has 
suggested that a rule 54(b) certification is appropriate in some circumstances even when the finality 
requirement is not met. See Samuel v. Pittsburgh, 506 F.2d 355, 360 (3d Cir. 1974) (class representatives 
should obtain review of class action denials through rule 54(b) or section 1292(b)); Katz v. Carte Blanche 
Corp., 496 F.2d 747, 752 (3d Cir.) (en banc) (class action denials appealable under rule 54(b); class action 
grants appealable only under section 1292(b)), cert, denied, 419 U.S. 885 (1974); Hackett v. General Host 
Corp., 455 F.2d 618, 623-24 (3d Cir.) (denials of class action status appealable under rule 54(b) or section 
1292(b)), cert, denied, 407 U.S. 925 (1972). This position is interesting in light of the Third Circuit’s refusal 
to allow appeals from orders denying class certification because they are not final. See Katz, 496 F.2d at 
752 (class action determination not a final order and therefore not appealable under § 1291). For further 
discussion of appeals from orders granting or denying class certification, see notes 24-28 supra and 
accompanying text (appeals under § 1292(a)(1)), and notes 106-24 infra and accompanying text (Eisen 
strand of death knell doctrine).

52. See notes 32-35 supra and accompanying text.
53. 47 U.S. (6 How.) 201 (1848).
54. Id. at 204.
55. Id. at 203.
56. Id. at 204-05.
57. Id. at 204.

II. Judicial Exceptions to the Final Judgment Rule

Irreparable Harm and the Disposition of Substantive Issues. The first
judicially created exception to the final judgment rule arose in 1848 in Forgay 
v. Conrad.53 In Forgay the Supreme Court held appealable a decree declaring 
various deeds fraudulent and ordering immediate delivery of property, even 
though an accounting of profits had yet to be made.54 Because the accounting 
remained outstanding, the decree technically was not a final order.55 The 
Court reasoned, however, that the decree subjected the defendants to the risk 
of irreparable injury and therefore required immediate review lest their 
ultimate right of appeal be rendered of “very little value.”56

The Forgay exception to the final judgment rule is an extremely narrow 
one. Chief Justice Taney stated that aside from the outstanding accounting, 
“[i]n all other respects, the whole of the matters brought into controversy . . . 
are finally disposed of. . . .”57 The exception, therefore, essentially is limited 
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to orders directing immediate delivery of property in cases in which all major 
substantive issues have been finally determined, but in which an outstanding 
accounting threatens irreparable injury.58 Because the Forgay principle is a 
narrow or “exceptional one,”59 courts have applied it only sparingly.60

58. Id. The Court stated:

[W]hen the decree decides the right to the property in contest, and directs it to be delivered up 
by the defendant to the complainant . . . the decree must be regarded as a final one . . . and 
authorizes an appeal to this court, although . . . [it] is necessary for the purpose of adjusting 
by a further decree the accounts between the parties pursuant to the decree passed.

Id.; see Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 125-26 & n.2 (1945) (Supreme Court may 
review judgment of state supreme court as final order when federal license granted and transfer approved 
by FCC but state court determined fraud in the transfer and ordered accounting for damages); McGourkey 
v. Toledo & Ohio Cent. Ry., 146 U.S. 536, 547 (1892) (Forgay limited to “peculiar circumstances of that 
case” involving property loss before adjustment for accounting).

59. McGourkey v. Toledo & Ohio Cent. Ry., 146 U.S. 536, 547 (1892).
60. See C. Wright, A. Miller & E. Cooper, supra note 1, § 3910, at 453.
61. 337 U.S. 541 (1949).
62. Id. at 546.
63. Id. at 543.
64. Id. at 546.
65. See C. Wright, A. Miller & E. Cooper, supra note 1, at 462.
66. See Note, Appealability, supra note 2, at 365. The first definition emerges from the situation in Cohen 

and requires that the order be not relevant to a final determination of the substantive claims. This approach 
avoids appellate court consideration of the same evidence upon final appeal and also ensures that review 
will proceed without interruption of trial. Id.; see Stack v. Boyle, 342 U.S. 1, 12 (1951) (Jackson, J., with 
Frankfurter, J., concurring) (when issue wholly independent of substantive claims, ruling on that issue 
constitutes a final order); Comment, Collateral Orders and Extraordinary Writs as Exceptions to the 
Finality Rule, 51 Nw. L. Rev. 746, 749-50 (1957) (order collateral if judgment on merits would stand 
regardless of whether the ruling on the order is correct). The second defines an order as collateral when 
further proceedings are unnecessary to rule on its propriety. This definition serves the specialized purpose 
of denying appeal in condemnation proceedings in which the validity of the taking may depend upon the 
compensation awarded. Note, Appealability, supra note 2, at 365. The third defines as collateral those 
orders rendered in separate proceedings, such as requests by administrative agencies for subpoenas 
pursuant to a special statute. Id. at 365-66.

67. See Note, Appealability, supra note 2, at 366-67 (different interpretations of collaterality create 

The Collateral Order Doctrine. In Cohen v. Beneficial Industrial Loan
Corp.,61 a diversity case also involving potential irreparable harm, the 
Supreme Court enunciated a more expansive exception to the finality 
requirement, this time emphasizing the disputed order’s separability from the 
merits.62 The court in Cohen allowed an appeal from a district court order 
refusing to require the plaintiff in a shareholders’ derivative action to post a 
security bond as required by New Jersey law.63 The Court established the 
collateral order doctrine by reasoning that the order appealed from was a final 
determination of a question both “collateral” to rights asserted in the action 
and too important to await review until the final disposition of the case.64 The 
Cohen Court’s reliance on irreparable harm remained consistent with the 
Forgay principle. Its emphasis on the collateral nature of the order, however, 
effectively distinguished the two appeal routes.65

Efforts to determine whether a given order is collateral to the action have 
led to three distinct definitions of collaterality,66 and thus to unnecessary 
confusion.67 In addition to the confusion occasioned by these varying 
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definitions, the requirement itself may distract the courts from other consider
ations equally important to questions of appealability, such as “the danger of 
denying justice through delay.’’68 Hardship may be just as great in situations 
in which the order cannot qualify as collateral, or cannot meet the doctrine’s 
irreparable injury69 or finality requirement.70 And although the doctrine 
encompasses the notion of irreparable harm, lesser showings of harm may be 
equally deserving of the appellate court’s time and consideration.71 72

obscurity that could be alleviated by giving appellate court express discretionary power in cases of alleged 
hardship).

68. Dickinson v. Petroleum Conversion Corp., 338 U.S. 507, 511 (1950). In Dickinson the Court noted 
the difficulty federal courts have had in dealing with finality doctrines. Id. Although sometimes the courts 
attempt to devise a formula for all situations, at other times they remove hardship cases altogether from the 
rigidity of previous declarations. The courts must choose among competing considerations, the most 
important of which are judicial efficiency and denial of justice. Id.

69. Comment, supra note 66, at 757-58.
70. Attempts to appeal orders denying class certification under the collateral order doctrine provide a 

good illustration. Despite the potential hardship involved, such orders consistently have been held to be 
neither collateral nor final, and thus not appealable under the doctrine. See, e.g., Coopers & Lybrand v. 
Livesay, 437 U.S. 463, 469-70 (1978) (discretionary order refusing to certify a class neither collateral nor 
final); In re Piper Aircraft Distribution Sys., 551 F.2d 213, 217 (8th Cir. 1977) (same); Williams v. 
Mumford, 511 F.2d 363, 369 (D.C. Cir.) (same), cert, denied, 423 U.S. 828 (1975); King v. Kansas City S. 
Indus. Inc., 479 F.2d 1259, 1260 (7th Cir. 1973) (per curiam) (same).

71. See Redish, supra note 34, at 112-13 (pragmatic approach balancing harm from delay against harm 
from piecemeal appeals presumably requires showing of less harm than irreparable injury standard of 
Cohen collateral order doctrine).

72. 379 U.S. 148 (1964).
73. Id. at 154. Although Justice Black claimed that the disputed order came within the “twilight zone” 

of finality, the Sixth Circuit, in granting appeal, conceded that on its face the order was not final “but an 
interlocutory order, and not appealable.” 321 F.2d 518, 521 (6th Cir.), affd, 379 U.S. 148 (1964).

74. The Jones Act holds employers liable if by negligence they cause an employee seaman’s injury or 
death. 46 U.S.C. § 688 (1976).

75. Ohio Rev. Code Ann. §§ 2125.01-2125.03 (Baldwin 1971).
76. 379 U.S. at 150.
77. Id. at 150-51.
78. Id. at 151.
79. Id. at 152-53.
80. 323 U.S. 373 (1945).

Gillespie Balancing Approach. The Supreme Court articulated its
potentially broadest and most flexible exception to the final judgment rule in 
Gillespie v. United States Steel Corp.12 The Court in Gillespie upheld a decision 
by the Court of Appeals for the Sixth Circuit permitting an immediate appeal 
from an order of questionable finality.73 The plaintiff, on behalf of herself and 
her children, sought relief under the Jones Act,74 the general maritime law, 
and the Ohio Wrongful Death Statute75 for the drowning death of her son, 
who died while working on one of defendant’s ships.76 The district court 
entered an order dismissing the claims of the decedent’s brother and sisters, 
and striking the state law and general maritime law claims.77 The court also 
refused to certify the order for an appeal pursuant to section 1292(b).78 In 
affirming the Sixth Circuit’s acceptance of an appeal, Justice Black described 
the order as falling within the “twilight zone” of finality.79 80 He cited United 
States v. General Motors Corp.30 for the proposition that appeals from nonfinal 
orders are permissible when the court deems the disputed order “fundamental 
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to the further conduct of the case.”81 The Court also relied on language in 
Dickinson v. Petroleum Conversion Corp.* 2 that called for a balancing of the 
“inconvenience and costs of piecemeal review on the one hand and the danger 
of denying justice by delay on the other.”83 Justice Black then concluded that 
the cost of compelling the parties to continue the litigation without review 
outweighed the cost to the judicial system of piecemeal review, and affirmed 
the Sixth Circuit’s jurisdiction to accept the appeal.84

81. 379 U.S. at 154 (quoting United States v. General Motors Corp., 323 U.S. 373, 377 (1945)). This 
requirement of fundamentality reappears in the Second Circuit’s formulation of a rule for appeals from 
orders granting class certification. See note 196 infra and accompanying text.

82. 338 U.S. 507 (1950).
83. 379 U.S. at 152-53 (quoting Dickinson v. Petroleum Conversion Corp., 338 U.S. 507, 511 (1950)).
84. 379 U.S. at 153.
85. See Redish, supra note 34, at 118.
86. See id. at 119-20. Professor Redish points out that the appeal sought in Gillespie was no more 

necessary to the further conduct of the trial than any other appeal from an interlocutory order, for the trial 
easily could have progressed despite the dismissal of claims and parties. Id.

87. See, e.g., Van Hoomisan v. Xerox Corp., 497 F.2d 180, 182 (9th Cir. 1974) (no compelling reason to 
resolve doubts in favor of finality; Gillespie distinguishable because question of finality close and dismissal 
of appeal would work hardship on appealing party); Clark v. Kraftco Corp., 447 F.2d 933, 936 (2d Cir. 
1971) (expansion of appellate jurisdiction recognized in Gillespie should be used sparingly); In re United S. 
Co., 410 F.2d 377, 378 (5th Cir. 1969) (per curiam) (no indication that irreparable injury would result from 
dismissal of appeal; consequently Gillespie not controlling); United States v. Fort Sill Apache Tribe, 507 
F.2d 861, 864 (Ct. Cl. 1974) (appeal from Indian Claims Commission; Government failed to show 
importance or urgency necessary for invocation of Gillespie rule).

88. See, e.g., United States v. 58.16 Acres of Land, 478 F.2d 1055, 1060-61 (7th Cir. 1973) (Gillespie test 
applied to appealability of condemnee’s challenge to Government’s taking of property before trial on 
merits); Thomas v. Heffernan, 473 F.2d 478, 482 (2d Cir. 1973) (appeal from three-judge district court 
declaring state statute unconstitutional but neither granting nor denying injunctive relief), vacated on other 
grounds, 418 U.S. 905 (1974); Toro Co. v. Hardigg Indus., Inc., 549 F.2d 785, 788 (C.C.P.A. 1977) (ruling 
on res judicata within Gillespie doctrine of matters fundamental to further conduct of case).

89. 437 U.S. 463 (1978).
90. Id. at 477 n.30.

The Gillespie opinion and its balancing of costs generally have been 
criticized by the commentators and avoided by the courts. One commentator 
has suggested that the opinion’s “clouded reasoning and enigmatic conclu
sions” hamstring its value as a foundation for a new balancing approach to 
appealability.85 Not only was the order in Gillespie in no sense final under 
traditional analysis, but the Court’s assertion that the disputed ruling was 
fundamental to the further conduct of the case is questionable as well.86 
Moreover, when courts of appeals have applied Gillespie, they have expressed 
mixed enthusiasm for the balancing test, construing it narrowly87 as often as 
embracing it.88 The precedential force of Gillespie appears even more limited 
in the wake of the Supreme Court’s recent decision in Coopers & Lybrand v. 
Livesay,* 9 where the Court, in a footnote, admonished that “[i]f Gillespie were 
extended beyond the unique facts of that case, [section] 1291 would be 
stripped of all significance.”90

The Death Knell Doctrine. Perhaps no exception to the final judgment
rule has been as controversial or as difficult to apply as the judicially created 
death knell doctrine. As its name suggests, the doctrine applies to situations in 
which circumstances and interlocutory orders conspire to terminate a case, 
although a court has yet to enter a final order in the action. As with the 
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collateral order exception, three distinct strands have evolved within the 
death knell doctrine’s general contours.91

91. See C. Wright, A. Miller & E. Cooper, supra note 1, § 3912, at 501.
92. 295 F.2d 772 (5th Cir. 1961), cert, denied, 369 U.S. 850 (1962).
93. Id. at 777; see C. Wright, A. Miller & E. Cooper, supra note 1, § 3912, at 509.
94. 295 F.2d at 774.
95. Id. at 777. The Civil Rights Act of 1957, 42 U.S.C. § 1971 (1964), prohibits states from intimidating 

and interfering with an individual’s right to vote.
96. 295 F.2d at HI.
91. Id. at 777-78. The Government’s claim was that merely by prosecuting the out-of-state student the 

state would intimidate local blacks from registering to vote. Id. at 111. The court reasoned that the effect of 
denying the temporary restraining order was equivalent to dismissing the Government’s claim, because 
once the state’s breach of the peace prosecution was completed, the damage would be done. Id. at 111.

98. For cases adopting similar reasoning in allowing interlocutory appeal of denials of temporary relief, 
see FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1342-43 (4th Cir. 1976) (denial of FTC request for 
TRO to suspend merger under Clayton Act effectively final and therefore appealable because no further 
district court relief available); Berrigan v. Sisler, 475 F.2d 918, 919 (DC. Cir.) (per curiam) (denial of TRO 
to prevent parole board from barring plaintiffs from accepting invitation to visit North Viet Nam held 
final; cause of action effectively rendered moot because invitation subject to time limitation), stay granted, 
410 U.S. 902 (1973); McSurely v. McClellan, 426 F.2d 664, 667-68 (D.C. Cir. 1970) (district court denial of 
stay of criminal proceeding and grant of stay of civil actions until criminal cases concluded held final and 
appealable; claimed right of freedom from prosecution irretrievably lost if not determined prior to trial).

For cases adopting similar reasoning in allowing interlocutory appeals of orders granting or denying 
postponement of final relief, see Kelley v. Metropolitan County Bd. of Educ., 436 F.2d 856, 862 (6th Cir. 
1970) (appeal allowed from order staying all further proceedings in school desegregation case because right 
to attend school without discrimination irretrievably lost each day students attend segregated schools), 
cert, denied, 409 U.S. 1001 (1972); United States v. Mayton, 335 F.2d 153, 157 (Sth Cir. 1964) (appeal 
allowed from district court order rejecting applications for voter registration because order is final 
determination of claim).

99. 359 F.2d 292 (2d Cir. 1966).
100. C. Wright, A. Miller & E. Cooper, supra note 1, § 3912, at 501.

The first strand, enunciated in United States v. Wood,92 allows appeals from 
certain denials of temporary relief. Wood permitted review of a nonfinal order 
denying the plaintiffs request for a temporary restraining order because the 
plaintiffs claim otherwise would have been mooted.93 In Wood the Govern
ment sought a temporary restraining order to halt the prosecution of an out- 
of-state black student arrested while attempting to help local blacks register to 
vote in Mississippi.94 The Government contended that the prosecution would 
intimidate other blacks, and thus discourage them from registering to vote, in 
violation of the Civil Rights Act of 19 5 7.95 Although denials of temporary 
restraining orders are not considered injunctions, and therefore are not 
appealable under section 1292(a)(1),96 the Fifth Circuit permitted an appeal in 
Wood on the ground that, inasmuch as it effectively denied the relief sought 
by the Government, the order was final.97 Because of the unusual circum
stances at issue in Wood, however, courts have applied it sparingly.98 Thus, 
the decision offers little promise to litigants in hardship situations that fail to 
fall within its narrow boundaries.

The second strand, exemplified by Staggers v. Otto Gerdau Co.,99 evolved in 
response to orders that appear to leave matters open, but nevertheless 
combine with other facts or circumstances to end the case for all practical 
purposes.100 For example, in Staggers the Second Circuit construed as final for 
the purposes of appeal the concurrent operation of two orders, neither of 
which alone could be considered final. The district court in Staggers granted a 
defense motion for summary judgment, contingent upon the plaintiffs’ right 
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to amend.101 Although the plaintiffs filed a timely motion to amend the 
complaint, the district court never determined the sufficiency of the amend
ment and plaintiffs appealed.102 Thereafter, a different district court judge 
found the amended complaint insufficient and entered a dismissal order 
pending outcome of the earlier appeal.103 Plaintiffs appealed this second order 
as well. The Second Circuit permitted an appeal under section 1291, 
reasoning that although neither order itself constituted a final decision, taken 
together they effectively served to terminate the action.104 While this practical 
approach to determining finality is well reasoned and presents few problems 
in application,105 its potential for expansion into a comprehensive and flexible 
appeal route is precluded by its restrictive focus on finality.

101. 359 F.2d at 295.
102. Id.
103. Id.
104. Id.
105. For cases applying the Staggers strand of the death knell doctrine, see Ringsby Truck Lines, Inc., v. 

United States, 490 F.2d 620, 624 (10th Cir. 1973) (appeal allowed from judgment vacating and remanding 
ICC rate cancellation order when ICC took no further action and counterclaim for restitution that 
depended on order necessarily subject to dismissal in future actions), cert, denied, 419 U.S. 833 (1974); 
Peterson v. Nadler, 452 F.2d 754, 756 (8th Cir. 1971) (per curiam) (allowing appeal from order staying 
case until plaintiff released from prison; indefinite delay precludes plaintiff from ever securing evidence 
necessary to prove claim); In re Estate of Hooper, 407 F.2d 845, 846 (3d Cir. 1969) (per curiam) (allowing 
appeal from order approving executor’s final account when account showed estate insolvent; future 
proceedings merely close files formally and preclude creditor from adjudicating claim).

106. 370 F.2d 119 (2d Cir. 1966), cert, denied, 386 U.S. 1035 (1967).
107. In Eisen the plaintiff sought to recover $70 in damages from a brokerage firm in a class action 

alleging violations of the Sherman Act. 370 F.2d at 120. Because the costs of prosecuting the action greatly 
exceeded the amount of damages sought by the plaintiff, the court held that the denial of class certification 
sounded the action’s death knell. Id. at 120-21.

108. Redish, supra note 34, at 95.
109. Id.
110. Id. Professor Redish points out that the Third Circuit’s opinion in Hackett v. General Host Corp., 

455 F.2d 618 (3d Cir.), cert, denied, 407 U.S. 925 (1972), see note 111 infra, suffers from similar analytical 
flaws. Redish, supra note 34, at 95.

111. See, e.g., Korn v. Franchard Corp., 443 F.2d 1301, 1305 (2d Cir. 1971) (courts should avoid liberal 
application of doctrine). As the Third Circuit has noted, the rule applied only to class actions seeking 
money damages when no federal statutes provided for the award of attorney’s fees, and when litigants 
based jurisdiction upon a federal question without regard to jurisdictional amount. Hackett v. General 
Host Corp., 455 F.2d 618, 626 (3d Cir.), cert, denied, 407 U.S. 925 (1972).

The third strand of the death knell doctrine, articulated in Eisen v. Carlisle 
& Jacquelin,106 permits appeals from denials of class action status when the 
representative is unable to continue the litigation alone.107 108 The Second 
Circuit’s reasoning in formulating Eisen was troublesome. As one commenta
tor has observed, the court in Eisen misplaced its reliance on both the Cohen 
collateral order doctrine and the balancing approach articulated in Gil
lespie.The issue in Eisen was not whether the order appealed from was 
collateral to the merits, and thus appealable under the collateral order 
doctrine, but whether the denial of class certification would terminate the 
litigation.109 Once the court determined that the order did, in fact, sound the 
action’s death knell, application of the Gillespie balancing test became 
unnecessary, because then the order logically was appealable under section 
1291.110

Application of the Eisen rule has encountered considerable difficulty. 
Courts have interpreted the rule narrowly,111 and one circuit has flatly 
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rejected it.112 The Supreme Court’s recent decision in Coopers & Lybrand v. 
Livesay,113 however, resolves the controversy over the scope and continued 
validity of the Eisen rule by severing it altogether from the death knell 
doctrine.114 The Court’s rationale for rejecting the Eisen rule focuses almost 
exclusively upon considerations of judicial efficiency.115 Justice Stevens, 
writing for a unanimous Court, noted that within the Eisen strand of the 
death knell doctrine, two distinct methods of determining appealability had 
evolved. The first involved an arbitrary, ad hoc effort by the courts to arrive at 
a jurisdictional amount that would always sound the death knell of class 
actions denied class status, because the named plaintiff would be financially 
unable to continue alone.116 Justice Stevens noted that if a simple dollar 
amount governed appealability, the proper forum for determination of that 
amount is Congress, not the courts.117 The second method required the 
purported class representative to build a record containing sufficient evidence 
to demonstrate that the denial of class certification would terminate the 
litigation.118 One court of appeals, to preclude plaintiffs from selecting class 
members purely upon their ability to bear the costs of litigation, even required 
that the inquiry include all members of the putative class.119 The Court 
concluded that “the potential waste of judicial resources [in a threshold 
inquiry of this kind] is plain.”120 But the Court apparently was even more 
troubled by what Justice Stevens termed the Eisen rule’s “principle vice [of 
authorizing] indiscriminate interlocutory review of decisions made by the trial 
judge.”121 Relying on the restrictive provisions for appeal under section 
1292(b), the Court found that the Eisen rule contravened the intent of 

112. King v. Kansas City S. Indus., Inc., 479 F.2d 1259, 1260 (7th Cir. 1973) (per curiam). For cases in 
other circuits dealing with the Eisen rule, see Ott v. Speedwriting Publishing Co., 518 F.2d 1143, 1146-49 
(6th Cir. 1975) (adopting and applying Eisen doctrine); Williams v. Mumford, 511 F.2d 363, 367 (D.C. 
Cir.) (doctrine considered but not applied; individual plaintiffs had sufficient incentive to continue despite 
denial of class certification), cert, denied, 423 U.S. 828 (1975); Hartmann v. Scott, 488 F.2d 1215, 1220 (8th 
Cir. 1973) (adopting and applying Eisen doctrine); Hackett v. General Host Corp., 455 F.2d 618, 623-24 
(3rd Cir.) (criticizing death knell doctrine and suggesting that appeals from denials of class certification be 
made pursuant either to section 1292(b) or to rule 54(b)), cert, denied, 407 U.S. 925 (1972).

113. 437 U.S. 463 (1978).
114. The Wood strand of the death knell doctrine appears unaffected by the Supreme Court’s decision in 

Coopers & Lybrand, because the Court’s focus in the latter case was on the nonappealability of class 
certification denials and not on the death knell doctrine per se.

115. 437 U.S. at 473-75.
116. Id. at 472; see, e.g., Domaco Venture Capital Fund v. Teltronics Serv., Inc., 551 F.2d 508, 509 (2d 

Cir. 1977) (per curiam) (Eisen death knell test threshold requirement necessitates plaintiffs claim be so 
small that continuance of lawsuit be dependent upon class action status); Gosa v. Securities Inv. Co., 449 
F.2d 1330, 1332 (5th Cir. 1971) (individual claim $3,322.20; too much to invoke Eisen death knell 
doctrine); Korn v. Franchard Corp., 443 F.2d 1301, 1306 (2d Cir. 1971) (reported with Milberg v. Western 
Pac. R.R. Co.) (doctrine applied to Korn, whose individual claim was $386; doctrine not applied to 
Milberg, whose individual claim was $8,500).

117. 437 U.S. at 172.
118. Id.; see, e.g., Hooley v. Red. Carpet Corp., 549 F.2d 643, 649 (9th Cir. 1977) (before appealing 

denial of class certification, plaintiff must demonstrate and district court must find it highly unlikely that 
any member of purported class could litigate separately); Ott v. Speedwriting Publishing Co., 518 F.2d 
1143, 1149 (6th Cir. 1975) (same); Gosa v. Securities Inv. Co., 449 F.2d 1330, 1332 (5th Cir. 1971) (per 
curiam) (same).

119. 437 U.S. at 473 & n.21 (citing Hooley v. Red Carpet Corp., 549 F.2d 643, 645 (9th Cir. 1977)).
120. Id. at 473.
121. Id. at 474 (emphasis by Court).
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Congress in enacting that section, and held that the doctrine was insufficient 
to support appellate jurisdiction of orders denying class certification.122

122. Id at 475, 477.
123. See notes 111-12 supra and accompanying text (difficulties in applying Eisen).
124. What effect Coopers & Lybrand will have upon the “reverse death knell doctrine” as an appeal 

device for defendants testing the grant of class status is open to speculation. The doctrine emerged from the 
Eisen strand in an effort to afford defendants the same opportunity for appeal as provided plaintiffs, which 
suggests that the death of the Eisen strand also will sound the death knell of its mirror image. For cases 
discussing the application of the reverse death knell doctrine, see Shelter Realty Corp. v. Allied 
Maintenance Corp., 574 F.2d 656, 659 (2d Cir. 1978) (grants of class certification appealable only when 
tripartite test of “fundamentality,” “separability,” and "irreparable harm" met); Parkinson v. April Indus., 
Inc., 520 F.2d 650, 656 (2d Cir. 1975) (same); Handwerger v. Ginsberg, 519 F.2d 1339, 1341 (2d Cir. 1975) 
(same); Kohn v. Royall, Koegel & Wells, 496 F.2d 1094, 1098 (2d Cir. 1974) (same). For cases expressly 
rejecting the doctrine, see Blackie v. Barrack, 524 F.2d 891, 896-97 (9th Cir.) (if burdens imposed on 
defendants by class certification, remedy lies in Congress), cert, denied, 429 U.S. 816 (1976); Ott v. 
Speedwriting Publishing Co., 518 F.2d 1143, 1148 (6th Cir. 1975) (order certifying class not final; 
reviewable along with final judgment); Walsh v. City of Detroit, 412 F.2d 226, 227 (6th Cir. 1969) (class 
certification grant not appealable because it fails to qualify as order collateral to and separable from 
underlying action, and appealability would violate congressional policy against piecemeal review).

125. C. Wright, A. Miller & E. Cooper, supra note 1, § 3922, at 31.
126. Id. at 30-38.

That the Eisen rule had engendered a maze of unforeseen problems was as 
clear to the court of appeals that originated it as to those who expressly 
rejected or narrowed its application.123 But the rule served an essential 
purpose of providing a narrow appeal route to class action litigants faced with 
the hardship of losing their ultimate rights both to appeal the denial of class 
certification and to have their claim adjudicated on its merits. By eliminating 
the rule root and branch, the Court not only frustrated the policies behind 
rule 23, but also inflexibly sacrificed justice to judicial efficiency. The 
elimination of the Eisen strand of the death knell doctrine leaves litigants 
faced with the termination of their action with no effective avenue to 
justice.124

III. The Need for an Amendment to the Judicial Code

The need for amalgamation, clarification, and simplification of the present 
system of statutory and judicial exceptions to the final judgment rule is clear. 
Confused and inconsistent application of these exceptions by the courts 
thwarts the policy of conservation of judicial resources by promoting 
unwarranted appeals and by wasting precious judicial time clarifying, refin
ing, and occasionally rejecting judge-made appeal routes. Moreover, when 
one rule will supplant many, its merits are obvious. By allowing immediate 
appeal and by avoiding the necessity of appealing under a variety of 
exceptions to the final judgment rule, a new rule would further reduce the 
costs and delay of appeals to both litigants and the courts.

Furthermore, the present appeal structure not only results in occasional 
overlap, prompting appellants to seek review under a variety of rules, but also 
leaves conspicuous gaps, thereby leaving litigants without any legal recourse. 
For example, although stay orders or denials of temporary relief generally are 
not appealable,125 occasionally the denial of relief in such situations may work 
serious hardship on the appellant.126 Similarly, refusals to grant summary 
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judgment, or orders requiring the production of documents, may result in 
great harm that is unavoidable under the current rules. Defendants in 
criminal prosecutions also fare poorly under the current appeal scheme, 
despite situations in which an appeal could prevent injustice.127 Finally, in the 
wake of Coopers & Lybrand,128 plaintiffs denied class certification no longer 
may pursue an appeal, even in the rare case in which denial of review 
precludes further litigation of the claim because its cost outweighs potential 
economic gain.

127. See note 36 supra and accompanying text.
128. 437 U.S. 463 (1978).
129. An exception to the final judgment rule that focuses on finality is by definition ill-conceived.
130. Congress made no provision in enacting section 1292 for the courts to create additional exceptions 

to the strict requirements of section 1291.

In addition, despite the variety of present exceptions to the final judgment 
rule, the current appeal system lacks sufficient flexibility to accomodate the 
needs of all litigants faced with hardship. As a result, appellate courts 
frequently face the dilemma of either denying an appeal or construing the 
lower court order in such a way as to force it into the narrow confines of the 
final judgment rule or one of its exceptions. Thus, a more flexible rule 
emphasizing hardship, rather than finality129 or collaterality, would afford 
more justice to litigants. It also would relieve courts of the burden of 
fashioning new appeal routes to meet the limited needs of particular cases, or 
of straining their interpretative powers to find finality where none exists. 
Elimination of these burdens would go far toward improving the likelihood of 
obtaining justice in the federal courts, even if only in the eyes of litigants.

To redress the deficiencies of the finality rule, a legislative enactment 
rather than a judicial decree is required. Many of the problems of the current 
appeal structure stem from the judicial exceptions to the finality rule. Because 
each exception has arisen from specific fact patterns, each can be distin
guished, twisted to fit a new case, or rejected altogether by a higher court. The 
result is added confusion, inconsistency, and instability within the federal 
court system. Furthermore, all judicially created exceptions arguably violate 
the congressional intent established by sections 1291 and 1292.130 And 
because appellate jurisdiction derives solely from congressional grant, judi
cially created doctrines must focus on finality in order to construe an order as 
falling within the jurisdictional dictates of section 1291. By enacting an 
amendment to section 1292 that weighs hardship and cost to the litigants, 
Congress would relieve the courts from interpretative gymnastics. It also 
would permit courts to do through the front door what they have attempted 
to do through the back door for years: provide relief to litigants in those rare 
cases in which denial of an appeal will result in severe hardship.

Finally, by enacting section 1292(c), Congress would explicitly resuscitate 
the advantages of the Eisen rule that the Supreme Court scuttled in Coopers & 
Lybrand. Section 1292(c) would enable the rare class action representative to 
seek an appeal when the denial of class certification effectively forecloses his 
ability to proceed with the prosecution of his claim. At the same time it would 
avoid the problems encountered by courts in attempting to follow the Eisen 
rule.
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IV. Proposed Amendment to 28 U.S.C. § 1292

In light of the above considerations, this Note proposes the following 
amendment to the Judicial Code:

Section 1292(c)(1). When the court of appeals shall be of the 
opinion that delaying review of a district court order not otherwise 
appealable under this section may render the right of ultimate 
appeal of little or no value to the appellant, and that the cost of 
delay in review to the appellant outweighs the cost of delay in trial 
to the appellee, then it may permit an appeal to be taken from such 
order if, in its discretion, it deems it likely that the order appealed 
from will be reversed.

(2) In determining the respective costs to the parties, among the 
factors to be considered are the type and degree of threatened harm 
and the relative financial ability of each litigant to bear such costs.

(3) In the event that the order appealed from is upheld, the court 
of appeals shall require the appellant to pay the appellee’s reasona
ble expenses for his delay, including attorney’s fees, unless the 
court finds that the award of expenses would be unjust.

(4) Section 1292 shall constitute the sole exceptions to section 
1291J31

V. Brief Explanation of the Rule

Section 1292(c) would allow interlocutory appeals in those rare cases in 
which a denial of review would render the appellant’s ultimate right of appeal 
of little or no value and when a balancing of costs to the parties and a 
consideration of the likelihood of reversal favor the grant of an immediate 
appeal.

One of the principal justifications for a new federal appeal route is the 
consolidation of the many current routes into one intelligible rule. Con
sequently, section 1292(c) would embody the best of the judicially created 
rules while eliminating their drawbacks. For example, to meet the first 
requirement in section 1292(c) the appellant would have to show that failure 
to obtain an interlocutory appeal would render the right of his or her ultimate 
appeal of little or no value. The emphasis here is on hardship to the litigants. 
This new focus stands in sharp contrast to such considerations as collaterality 
or finality which distract the courts in attempting to apply the Cohen, Wood, 
and Staggers rationales.132 The section’s hardship requirement, however, 
nevertheless retains the essential merit of each of these judge-made rules.

A glance at the case law is illustrative. In Forgay the order transferring 
appellant’s property subjected appellant to the risks of irreparable harm by 
enabling the appellee to dispose of the property before appellant could appeal 
the order.'33 The first hurdle of section 1292(c) relies directly upon this

131. Nothing in this section, of course, should be construed to limit the availability of appellate review 
under either section 1651 or rule 54(b) of the Federal Rules of Civil Procedure.

132. See notes 61-71 supra and accompanying text (Cohen); 92-98 supra and accompanying text (Wood); 
and 99-105 supra and accompanying text (Staggers).

133. 47 U.S. (6 How.) 201, 204 (1848).
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crucial element of the Forgay rule. Indeed, as the Forgay Court noted, an 
appeal following disposition of the property would be of “very little value” to 
appellant.134 Similarly, because in Cohen the order appealed from adjudicated 
appellant’s alleged right to a security bond,135 denial of immediate appeal 
there would have rendered appellate review at the close of trial of little or no 
value. The first requirement of section 1292(c) therefore would preserve the 
irreparable harm elements of Forgay and Cohen. No longer, however, would 
courts feel compelled to engage in labyrinthine quests for collaterality or 
finality when none exists.

134. Id.
135. 337 U.S. 541, 543 (1949).
136. 370 F.2d 119, 120 (2d Cir. 1966).
137. 295 F.2d 772, 778-79 (5th Cir.), cert, denied, 369 U.S. 850(1961).
138. See id. at 780-81 (Government alleged that failure to stay prosecution would deter eligible blacks 

from registering and voting).
139. 379 U.S. 148 (1964).
140. All severed claims could have been raised on appeal following trial. See id. at 169 (Harlan, J., 

dissenting) (petitioner’s claims preserved for appeal).
141. See Redish, supra note 34, at 118; note 85 supra and accompanying text.
142. 379 U.S. at 152-53.

The death knell cases also are illustrative. By denying plaintiffs motion for 
class certification, and thus effectively terminating the litigation, the district 
court in Eisen not only rendered plaintiffs ultimate appeal right of no value, 
but precluded the right to any appeal as well.136 Indeed, perhaps no situation 
presents a clearer example of what the first requirement of section 1292(c) is 
designed to avoid. In Wood, denial of an appeal would have resulted in 
continued intimidation of local blacks, thus thwarting both the voter 
registration drive and the dictates of the Civil Rights Act of 1957.137 
Consequently, an appeal following election day would have been of no value 
to the Government.138 Section 1292(c) thus would retain the death knell 
factor in the context of a manageable rule of substantially wider applicability 
than any of the death knell strands.

On the other hand, precisely because of this first requirement, the order in 
Gillespie139 would not have merited an appeal under section 1292(c). Denial of 
an appeal in Gillespie would not have interfered with appellant’s ultimate 
appeal right; an appeal from a final decision on the merits would still protect 
both appellant and her surviving children.140 Thus, section 1292(c) would 
accord the irreparable harm element its deserved weight, and thereby would 
obviate the need to disguise it through considerations of collaterality or 
finality.

Similarly, the second requirement in section 1292(c) salvages the most 
worthwhile aspects of Gillespie while avoiding the opinion’s “clouded reason
ing and enigmatic conclusions.”141 By balancing the costs of delay in review to 
the appellant against the costs of delay in trial to the appellee, the court would 
be able accurately to perceive and act upon the equities of a given litigation. 
To that end, the rule suggests that in balancing costs a court should consider 
both the type and degree of threatened harm as well as the relative financial 
abilities of the respective litigants to bear such costs. Section 1292(c)’s change 
in emphasis from that of the Gillespie balancing test is not inadvertent. 
Although Gillespie calls for a weighing of costs to the litigants against those to 
the judicial system,142 section 1292(c) focuses primarily upon the respective 
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costs to the litigants. That considerations of costs to the judicial system would 
continue to figure prominently in a court’s decision to grant an appeal seems 
likely regardless of congressional command. And although section 1292(c) 
focuses the court’s attention on the costs to the litigants without explicit 
consideration of costs to the judicial system, the nonmandatory language of 
the section still would permit the courts to deny appeals even when all 
requirements had been met.

The rule’s likelihood-of-reversal requirement, moreover, would operate as 
an effective check upon the availability of section 1292(c) appeals. Even in the 
event that both of the rule’s first two hurdles were cleared, if the likelihood of 
reversal is slim, then no appeal could be taken. Similarly, the ease with which 
a particular case cleared the first two hurdles frequently would determine the 
weight accorded to the likelihood of reversal in finally determining whether to 
grant an appeal. For example, the Eisen case,143 which clears the first two 
hurdles effortlessly, would require less scrutiny in determining the likelihood 
of reversal than those cases in which the section’s first two requirements 
prove more difficult to meet. The likelihood of reversal requirement, there
fore, also lends flexibility to the rule.

143. 370 F.2d 119 (2d Cir. 1966).
144. Brace v. O’Neill, 567 F.2d 237, 238, 240 (3d Cir. 1977). Brace previously had filed employment 

discrimination charges with the Equal Employment Opportunity Commission in July, 1973. Id. at 245 
(Rosenn, J., dissenting). Moreover, her complaint alleged harassment and retaliation in response to her 
opposition to the department’s employment practices. Id. at 240.

145. Id. at 240.
146. Id. at 245 & n.2 (Rosenn, J., dissenting).
147. Id. Despite Brace's lack of consent, the court entered the order under the caption of both the 

Government’s and Brace’s cases. Id. at 240 n.l6a. At no time, however, did Brace object to the entry. Id. at 
240-41.

Because of its punitive effect on the misuse or abuse of the rule, the 
section’s provision for the award of attorney’s fees would serve as a further 
check on the use of section 1292(c). The further provision that attorney’s fees 
need not be awarded if the circuit court determines that to do so would be 
unjust, however, would prevent the penalty aspect of the section from 
operating mechanically. Finally, a clear congressional statement that section 
1292 constitutes the only exceptions to section 1291 would put courts and 
litigators on notice that 1292(c) supplants all previous judicially created 
exceptions to the final judgment rule.

VI. Application of Section 1292(c)
Application of the new rule to several recent cases is useful in illustrating 

how the courts of appeals should apply section 1292(c).

Brace v. O'Neill. In February 1974, Philadelphia police officer Penelo
pe Brace filed a class action against the Philadelphia Police Department 
alleging widespread sex discrimination in the department’s employment 
practices.144 The district court thereafter consolidated Brace’s action with a 
pattern and practice suit filed by the Government alleging similar charges of 
sex discrimination, and set the two actions for trial.145

At trial the defendants entered into a consent agreement with the 
Government.146 The agreement, to which Brace was not a party,147 deferred 
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further disposition of the case until the defendants had an opportunity to 
substantiate their defense that the average woman is incapable of adequately 
performing police officer patrol duties.148 The district court judge approved 
the agreement, and gave defendants two years to conduct a study of male and 
female police officer performance.149 The order further provided certain 
interim relief and deferred final judgment on the other claims until two years 
from the date of the order, or until the results of the study became available.150

Three months later the district court sua sponte filed an opinion and 
order.151 The opinion concluded that because Brace’s remaining claims were 
“substantially identical” to those alleged by the United States, they should be 
held in abeyance pending final decision on the merits in the Government’s 
case.152 But rather than stay decision on these counts, the district court 
dismissed them without prejudice pending final decision in the Government’s 
suit.153 Consequently, Brace noticed an appeal of the dismissal order under 
section 1291, claiming that final judgment had been entered on all her 
claims.154

The United States Court of Appeals for the Third Circuit, however, 
concluded that the district court judge had intended a stay, rather than a 
dismissal, of Brace’s claims, and therefore modified the June 4 order 
accordingly.155 Read as merely a stay, the order was held to be nonfinal.156 
The court declined to consider alternative grounds for appealability, or to 
entertain the propriety of mandamus review, concluding instead that Brace 
still had adequate remedies available to her in the district court.157 The appeal 
was dismissed over a strong dissent.158

148. Id. at 240.
149. Id.
150. Id. The court entered the order prior to the presentation of rebuttal evidence by either Brace or the 

Government, and severed Brace’s retaliation claim. Id.
151. The order, dated June 4, 1976, read:

The disposition of (1) All claims raised by Plaintiff, Penelope Brace in Counts I, II, and IV of 
her complaint alleging discriminatory employment practices based on sex are dismissed 
without prejudice pending final decision in the related case of United States v. City of 
Philadelphia, et al., C.A. No.74-400.

(2) On all remaining Counts, the Court finds in favor of the defendants. Judgement is to be 
entered in favor of the defendants against the plaintiff.

Id. at 238. The effect of paragraph two was to “finally and unequivocally” dispose of Brace’s claim. Id. at 
247 (Rosenn, J., dissenting).

152. Id. at 241. The opinion also found for the defendants on the retaliation claim.
153. Id.
154. Id. at 246 (Rosenn, J., dissenting).
155. Id. at 242-43.
156. Id.
157. Id. at 243.
158. In his dissent, Judge Rosenn sharply challenged the court’s authority to modify the district court 

order, and claimed that the majority’s reliance on Evans v. Buchanan, 555 F.2d 373 (3d Cir. 1977) (en 
banc), failed to support such broad modification powers. 567 F.2d at 248 (Rosenn, J., dissenting). In Evans 
the Third Circuit modified a district court order that desegregated a school system and called for an 
enrollment of ten to thirty-five percent black students in each grade. 555 F.2d at 380-82. The court in 
Evans modified its order to bring it into compliance with the Supreme Court’s rejection of specific racial 
quotas in the desegregation of schools in Milliken v. Bradley, 418 U.S. 717, 741 (1974). 555 F.2d at 380. 
The Brace court modified its order to save the time and expense of remanding to the district court for the
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In determining the value of Brace’s ultimate appeal right under section 
1292(c),* 159 the court of appeals should take several considerations into 
account. First, four years already had elapsed between the time Brace 
originally sought relief from the alleged discriminatory practices and the time 
the district court entered its stay.160 The immediate effect of the stay was the 
denial of her requested relief for at least two more years.161 Second, although 
Brace brought suit under title VII of the Civil Rights Act of 1964, which 
provides for the award of attorney’s fees, backpay and “make-whole” relief,162 
the adequacy of this relief is questionable. In an analogous situation, the Sixth 
Circuit held that the right to attend school without subjection to discrimina
tory practices is irretrievably lost each day a student is forced to attend a 
segregated school.163 Third, neither backpay nor future promotions seem to 
provide full compensation for lost job skills, the stigma stemming from 
discriminatory treatment, or the psychological impact suffered as a result of 
such treatment. Brace could argue persuasively that other ill effects of 
discriminatory hiring practices are not reasonably redressed by such compen
sation, and that denial of review irreparably deprived her of important rights. 
Finally, a two-year stay with no promise of ultimate relief could prompt Brace 
to quit the force—and thus moot her ongoing discrimination claim—or to 
abandon the claim altogether.

formality of bringing the order into compliance with the Supreme Court’s command. 567 F.2d at 248 
(Rosenn, J., dissenting).

Unlike the discrepancy in Evans between a district court order and a directive of a higher court, the 
discrepancy in Brace was between an ambiguous district court order and the accompanying district court 
opinion. Id. Thus, the rationale of Evans did not apply. Id. That the district court is in a better position to 
assess its own intent than is the circuit court, as Judge Rosenn urged, seems the more persuasive argument. 
Judge Rosenn’s conclusion, that an order which appears unjustified by the reasoning of the district court 
should be vacated and remanded for clarification, id., squares better with the policy of appellate review of 
final decisions and final orders than does the approach taken by the majority.

159. For the purposes of demonstrating the application of section 1292(c), this note will assume, as the 
majority determined, that the district court entered a stay in Brace rather than a dismissal.

160. 567 F.2d at 246 (Rosenn, J., dissenting).
161. Id.
162. See 42 U.S.C. §§ 2000e-5(b)(9), -5(k) (1976); 567 F.2d at 238 n.l.
163. Kelley v. Metropolitan County Bd. of Educ., 436 F.2d 856, 862 (6th Cir. 1970), cert, denied, 409 

U.S. 1001 (1972).
164. 567 F.2d at 244 n.29a.
165. Id.

On the other hand, several factors serve to protect Brace’s ultimate appeal 
right. First, even if she quit the force, her past discrimination claim would 
survive. Second, the adequacy of the interim relief ordered by the district 
court, a consideration relegated to a footnote in the Third Circuit’s opinion,164 
also is pertinent to Brace’s appeal right. Because part of that relief included 
the transfer of Brace to a previously all-male department on the force,165 her 
right to be free from discriminatory employment practices was at least 
partially protected by the dual operation of the interim relief afforded and the 
relief available under title VII of the Civil Rights Act. Finally, the uncertain
ties and costs of protracted litigation generally are not in themselves enough 
to support a claim that one’s ultimate appeal right thereby is rendered of little 
or no value. Thus, although Brace faces real hardship, she nevertheless would 
have difficulty meeting her burden of persuasion that denial of review on 
these facts rendered her ultimate appeal right of little or no value.
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In determining the relative costs to the litigants, the court would want to 
consider the costs to Brace in attorney’s fees, the likelihood that she may 
either feel compelled to seek other employment or abandon her suit, and the 
cost of suffering two more years of discrimination at the hands of her 
employer. Given the title VII provision for an award of attorney’s fees, 
however, her hardship claim may be less than compelling. On the other hand, 
the Philadelphia Police Department is in a far better financial position to bear 
the cost of delay in trial than is Brace to shoulder the costs of a two-year 
incubation of her claims. Further, if on appeal the court finds, as Brace 
contends, that the study is unnecessary as a matter of law,166 the savings to all 
parties would be obvious. The Government’s extensive financial reserves, 
moreover, ensure its ability to bear the costs of delayed review. Nevertheless, 
the Government, too, stands to benefit substantially by an early ruling on the 
legal necessity of the two-year study and the adequacy of the interim relief 
afforded to protect the rights of Brace and her alleged class.167 The result of a 
balancing of costs on these facts is unclear. Although all parties stand to profit 
from an early determination of the legal necessity of the study, to say with 
certainty that the cost to Brace of delay in review outweighs the cost to 
defendants of delay in trial is difficult.

166. Id. at 246 (Rosenn, J., dissenting).
167. Although section 1292(c) does not require consideration of the costs to the class, the court of 

appeals well may wish to take judicial notice that because the district court denied class certification, the 
rights of class members were left in limbo, a situation likely to spawn a multiplicity of individual suits.

168. The Equal Employment Opportunity Commission, responsible for interpreting and enforcing title 
VII of the Civil Rights Act, has established guidelines for interpreting the bona fide occupational 
qualification (BFOQ) exception to the proscription in title VII against employment discrimination on the 
basis of sex. Guidelines on Discrimination Because of Sex, 29 C.F.R. §§ 1604.1-.10 (1977). The 
Commission guidelines call for a narrow reading of the BFOQ exception, suggesting that its use is 
appropriate when the physical characteristics of a particular gender are necessary for the fulfillment of a 
particular job, such as a striptease artist or a wet nurse. Id. at § 1604.2(a)(2).

169. See Jurinko v. Edwin L. Wiesand Co., 477 F.2d 1038, 1044 n.l 1 (3d Cir.) (assumption that women 
as a class are physically unable to perform every job in production held invalid BFOQ defense), vacated and 
remanded on other grounds, 414 U.S. 970 (1973); Rosenfeld v. Southern Pac. Co., 444 F.2d 1219, 1224-25 
(9th Cir. 1971) (women have right to be considered for physically taxing railroad job despite employer’s 
offer to show that vast majority of women incapable of performing job adequately); Diaz v. Pan Am World 
Airways, Inc., 442 F.2d 385, 388 (5th Cir. 1971) (BFOQ defense applicable only when essence of business 
operation would be undermined by hiring members of both sexes).

Finally, in assessing the likelihood of reversal, the circuit court would want 
to consider the probable resolution of four key issues: Whether the two-year 
study of police officer performance was required as a matter of law; whether 
the denial of class certification and the staying of Brace’s claims were 
inappropriate because she asked for broader relief than that sought by the 
Government; whether the dismissal of her retaliation claim was justified; and 
whether the interim relief adequately protected Brace and her alleged class 
during the two-year study period.

A cursory review of these issues suggests a high probability of reversal. 
Both the guidelines issued by the Equal Employment Opportunity Commis
sion168 and case law169 indicate that the police department’s assertion that 
women are incapable of performing police patrol duties is not a legal defense 
to charges of discriminatory employment practices. Consequently the two- 
year study, and thus the stay in Brace’s action, both appear to be legally 
unnecessary. Similarly, the clear differences in relief sought by Brace and by 
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the Government suggest that the district court erred in denying the class 
certification and in staying Brace’s action on the ground that the two actions 
were substantially identical.170 Furthermore, the trial record contains abun
dant evidence of apparent retaliatory action taken by the department in 
response to Brace’s instigation of her title VII claims.171 Finally, the 
discrepancy between the relief sought by Brace and her class and the interim 
relief provided by the court suggests that the ordered relief failed to afford 
adequate protection for Brace and her class during the two-year stay.172

170. The Government brought suit pursuant to § 707 of title VII of the Civil Rights Act of 1964, 42 
U.S.C. § 2OOOe-6 (1976), which permits the Attorney General to file suit against persons “engaged in a 
pattern or practice of resistence” to rights secured by title VII. 42 U.S.C. § 2000e-6(a) (1976). Courts 
consistently distinguish between the two actions—the named plaintiffs and the government’s—on the basis 
of the authority under which they are brought, the interests they represent, and the public policies they 
serve. See Bryan v. Pittsburgh Plate Glass Co., 494 F.2d 799, 803 (3d Cir. 1974) (Attorney General’s suit 
governed by broad public goals and need to harmonize conflicting public policies, whereas class action 
seeks to vindicate rights of specific individuals). Moreover, because the government frequently settles for 
less than the relief available to private plaintiffs under title VII, viewing the relief sought by each as 
substantially identical is unfounded. See Rodgers v. United States Steel Corp., 69 F.R.D. 382, 387 
(W.D.Pa. 1975) (consent decrees negotiated by Government do not provide full relief under title VII); 
United States v. Local 3, Int’l Operating Eng’rs, 4 Fair Empl. Prac. Cas. 1088, 1090-92 (N.D. Cal. 1972) 
(recognizing different relief sought by Government and private plaintiffs in title VII actions).

171. See Brief for Appellant at 17-21, Brace v. O’Neill, 567 F.2d 237 (3rd Cir. 1977) (copy on file at the 
Georgetown Law Journal).

172. The interim relief does not appear to afford Brace or her alleged class the make-whole relief 
required as a matter of law in title VII cases. Specifically, the relief failed to provide backpay from the time 
Brace arguably would have been promoted but for discrimination, seniority from the same date, the 
promotion itself, assurances that her assignments would issue on the basis of seniority and not sex, and 
reductions of time-in-grade requirements for subsequent promotions. See id. at 40.

173. Livesay v. Punta Gorda Isles, Inc., 550 F.2d 1106, 1107 (8th Cir. 1977), reversed sub nom. Coopers 
& Lybrand v. Livesay, 437 U.S. 463 (1978). Appellants alleged that Punta Gorda’s prospectus and 
registration statement contained materially misleading statements and omissions. They named as 
defendants Punta Gorda, various officers and directors of the corporation, and Coopers & Lybrand, the 
accounting firm that had certified the financial statements in the registration statement and the prospectus. 
550 F.2d at 1107-08. Appellants also sought to represent approximately 1,800 other purchasers of the 
firm’s securities who allegedly relied on the same prospectus and registration statement. In April 1974 
appellants moved for class certification pursuant to rule 23 of the Federal Rules of Civil Procedure. Id. at 
1108.

174. 550 F.2d at 1107.

Thus, Brace presents a difficult case. Although some of appellant’s rights 
may well be irreparably lost by an unnecessary two-year delay in trial, the 
strict requirement of section 1292(c)—that appellant’s ultimate appeal right 
be rendered of little or no value—does not appear to have been met. 
Moreover, although the likelihood of reversal appears high, the result of the 
balancing of costs is ambiguous. Consequently, the best argument on these 
facts is against appealability.

Coopers & Lybrand. In July 1973, appellants Cecil and Dorothy 
Livesay filed a class action suit seeking approximately $2,650 in damages in 
connection with the purchase of debentures and stock issued by a Florida land 
developer.173 Ten months later, although the district court granted appellees’ 
motion to stay all discovery except discovery relating to the class action issue, 
it subsequently refused to grant either appellees’ motion to certify the class or 
appellants’ motion to lift the stay on substantive discovery.174 In December 
1974, after appellants unsuccessfully sought mandamus in the Court of 
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Appeals for the Eighth Circuit,175 the district court held an evidentiary 
hearing on the class action issue. Five months later, the court finally certified 
the class.176

175. Id. The Court of Appeals denied the petition for mandamus, but urged the district court to enter a 
prompt ruling on the class action issue and then to permit discovery to resume. Id.

176. Id. The court also found that appellants’ counsel had a conflict of interest stemming from his prior 
representation of one of Punta Gorda’s underwriters in another action. As a result, appellants promptly 
retained new counsel and entered an appearance. Id. The following month appellants again unsuccessfully 
sought to dissolve the stay on substantive discovery. They did succeed, however, in defeating appellees’ 
request to reconsider the class certification issue. Id. Although the district court refused to decertify the 
class, it expressed concern about appellants’ adequacy as class representatives because they had failed to 
join any underwriters as defendants. Id.

177. Id.
178. Id.
179. Id. at 1109.
180. Appellants’ claim of $2,650 fell between amounts determined in previous cases to be too small to 

enable a plaintiff to continue the action alone, see, e.g., Ott v. Speedwriting Publishing Co., 518 F.2d 1143, 
1149 (6th Cir. 1975) ($30); Korn v. Franchard Corp., 443 F.2d 1301, 1306 (2d Cir. 1971) ($386); Eisen v. 
Carlisle & Jacquelin, 370 F.2d 119, 120-21 (2d Cir. 1966)'($70), cert, denied, 386 U.S. 1035(1967), and 
amounts found to be substantial enough to preserve the action’s viability. See, e.g., Shayne v. Madison 
Square Garden, 491 F.2d 397, 402 (2d Cir. 1974) ($7,482); Falk v. Dempsey-Tegeler & Co., 472 F.2d 142, 
143 (9th Cir. 1972) ($14,125); Milberg v. Western Pac. R.R., 443 F.2d 1301, 1306-07 (2d Cir. 1971) 
(consolidated with Korn v. Franchard Corp.) ($8,500). The court thus proceeded to consider appellants’ 
claim in relation to their financial resources and the likely costs of continuing the litigation. The court 
found that appellants had a yearly gross income of $26,000 and a net worth of approximately $75,000, only 
$4,000 of which was in cash. 55O|F-2d at 1109. The court estimated the cost of the litigation to be 
substantial because of the probable necessity of extensive discovery and expert testimony. Id. at 1110.

181. 550 F.2d at 1110.
182. Id. at 1111-12.
183. Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978).
184. Id. at 477 n.30; see notes 89-90 supra and accompanying text.

Shortly after the April 1976 mailing of class action notice forms, appellees’ 
counsel refused to comply with appellants’ request to turn over the names and 
addresses of the other class members.177 When appellants then served 
appellees with a motion to produce these names and addresses, appellees 
again filed a motion to decertify the class.178 This time the district court 
granted the decertification request, finding that appellants had inadequately 
represented the class because they had inordinately delayed the prosecution of 
the case.179

On appeal, the Eighth Circuit relied on the death knell doctrine established 
by Eisen and its progeny in asserting its jurisdiction to review the decertifica
tion order.180 After reviewing the relevant data, the court concluded that 
appellants would be unable to continue the action alone.181 Thus, the court 
concluded, the decertification order effectively sounded the death knell of 
appellants’ action. The court found no support in the record for the district 
court’s conclusion that appellants had unduly delayed prosecution of their 
claims, and reversed the decertification order as an abuse of discretion.182 The 
Supreme Court, however, granted certiorari and reversed.183

Had section 1292(c) been available to the Eighth Circuit, the court could 
have avoided the problems of the death knell doctrine outlined by the 
Supreme Court in Coopers & Lybrand,184 and still have granted appellants 
review of the decertification order. Because the decertification order had the 
effect of terminating the litigation, as the Court of Appeals found, denial of 
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review clearly rendered appellants’ ultimate appeal right of no value. Indeed, 
denial of review in such circumstances precludes final appeal altogether.188 
Therefore, these circumstances easily satisfy the first requirement of section 
1292(c).

185. For a discussion of the economic strand of the death knell doctrine as articulated in Eisen, see notes 
106-24 supra and accompanying text.

186. In connection with the otherwise unprotected interests of the alleged class members, the court also 
may wish to take judicial notice that their rights and claims, as well as those of appellants, are effectively 
foreclosed by the decertification order. And although members of the class may initiate a number of 
individual actions to preserve their rights, if their claims are as small as that of appellants, their ability to 
litigate their claims alone may be as hamstrung by the decertification order as were appellants’.

187. Livesay v. Punta Gorda Isles, Inc., 550 F.2d at 1110.
188. On the contrary, the Eighth Circuit indicated that whatever delay had occurred resulted from both 

the complexity of the issues adjudicated and the tactics employed by the appellees in an apparent effort to 
make the lawsuit as time consuming and costly as possible. Id. at 1112. The first period of delay was an 
eight-month lapse from the filing of the action to the appellants’ motion for certification of the class. Id. at 
1111. The record demonstrated that much of this time was devoted to preparing and amending pleadings 
and engaging in discovery. Id. The appellants filed their rule 23 motion shortly after appellees returned 
their final answers to appellants’ interrogatories. Id. Furthermore, as the Eighth Circuit noted, delays prior 
to moving for class action certification generally are insufficient grounds for denying certification in the 
absence of a showing of prejudice. Id; see, e.g., Berstein v. National Liberty Int’l Corp., 407 F. Supp. 709, 
714 (E.D. Pa. 1976) (with no showing of prejudice, mere delay in seeking certification insufficient for 
denial); Souza v. Scalone, 64 F.R.D. 654, 656 (N D. Cal. 1974) (delay in seeking certification generally not 
grounds for denial); Boring v. Medusa Portland Cement Co., 63 F.R.D. 78, 80 (M.D. Pa. 1974) (because 
defendants can petition court to deny certification and no showing was made of prejudice from 17-month 
delay, plaintiffs certification motion timely filed), appeal dismissed mem., 505 F.2d 729 (1976). The court 
in Livesay, however, observed that defendants failed to demonstrate prejudice. 550 F.2d at 1111.

As for the second requirement—that of balancing the relative costs to each 
litigant—the court would begin by weighing the costs to appellants not only 
of losing the $2,650 in damages, but also of forfeiting the right to prosecute 
their claim if forced to abandon the litigation following the decertification 
order. Moreover, even if the Eighth Circuit ruled incorrectly and appellants 
would have continued prosecuting their claim, the court would want to 
consider the cost to appellants of relitigating their claim in the event they 
successfully appealed the decertification order. On the other hand, as the 
Eighth Circuit pointed out, appellees repeatedly engaged in purposeful 
attempts to delay the course of the trial. Although that finding is not 
dispositive as to the relative costs test, it suggests that whatever hardship 
appellees may incur from delay would differ little from that already incurred 
by their own actions. It further suggests that the relative financial capabilities 
of appellees greatly exceed that of appellants. A reversal of the decertification 
order also would save appellees the additional costs of relitigating the 
claim.185 186 Finally, by resolving the validity of the decertification order, 
appellees would thereby avoid the potential costs of defending a multiplicity 
of individual actions filed by class members whose damages, unlike those of 
the named plaintiffs, are sufficient to justify bringing individual actions.

Furthermore, the likelihood of reversal in Coopers & Lybrand was 
substantial. The district court’s sole justification for decertifying the class was 
appellants’ alleged inordinate delay in prosecuting their claim.187 188 As the 
Eighth Circuit noted, and as thisNote’s hypothetical court of appeals applying 
section 1292(c) presumably also would find, the appellants did not precipitate 
any of the three instances of delay referred to in the decertification order.188 
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Thus, the circumstances in Coopers & Lybrand seem to tip sharply in favor of 
granting an appeal under section 1292(c).

Shelter Realty Corp. In January 1976, appellee Shelter Realty Corpora
tion filed a private antitrust action alleging that appellants—building mainte
nance companies—conspired to engage in a variety of anticompetitive 
practices in violation of section 1 of the Sherman Antitrust Act.* 189 The 
complaint tracked to a substantial degree a criminal information to which all 
appellants previously had pleaded nolo contendré.190 In August 1976, the 
district court consolidated Shelter’s action with those brought by other 
corporations that also had purchased building maintenance services from 
appellants. Plaintiffs then moved to certify the case as a class action pursuant 
to rule 23.191

The second period was a 14-month delay between the motion for class certification and the order 
granting class action status. The district court attributed this delay to appellants’ failure promptly to obtain 
new counsel. Id. But as the Eighth Circuit pointed out, appellants retained new counsel after the class 
certification order was entered. Id. Moreover, the district court did not raise the conflict of interest issue 
until after it had certified the class. Under these circumstances, the court of appeals concluded that it could 
hardly hold appellants responsible for this delay. Id.

The third alleged period of delay was a six-month period from the time the district court permitted 
discovery of the names and addresses of class members until the time appellants actually sought the 
information from appellees’ counsel. Id. The record clearly indicates, however, that only 11 days lapsed 
from the time the court mailed the final form of notice to the parties until appellants sought the names and 
addresses of class members. Id. at 1112. Only if appellants had known that appellees intended to refuse to 
provide the information would an earlier request arguably have expedited the notice process. But to hold 
appellants responsible for such “prescience,” as the Eighth Circuit noted, was neither appropriate nor 
grounds for finding them inadequate representatives of the class. Id. at 1111-12.

189. Shelter Realty Corp. v. Allied Maintenance Corp., 574 F.2d 656, 658 (2d Cir. 1978).
190. Id.
191. Fed. R. Civ. P. 23; 574 F.2d at 658 & n.6.
192. 574 F.2d at 658 (quoting Shelter Realty Corp. v. Allied Maintenance Corp., 75 F.R.D. 34, 36 

(S.D.N.Y. 1977)).
193. 574 F.2d at 658.
194. Id. at 659.
195. Id. at 660-61.
196. 496 F.2d 1094 (2d Cir. 1974). The test’s three requirements are that: (1) The class action 

determination be “fundamental to the further conduct of the case,” which is merely another way of stating 
the death knell doctrine established in Eisen v. Carlisle & Jacquelin for appeals from orders denying class 
certification; (2) the review of the order be “separable from the merits”; and (3) the denial of review cause 
“irreparable harm to the defendant in terms of time and money spent in defending a huge class action.” Id. 
at 1098-99. The Second Circuit in Shelter concluded that appellants met none of the three requirements 
and dismissed the appeal. 574 F.2d at 660-61. For other cases that have applied the tripartite test, see 

In the words of Judge Marvin Frankel, “an imposing phalanx of defense 
counsel resisted the class action motion] at every trench and barricade 
emplaced among the subdivisions of rule 23,”192 Appellants argued that there 
was no predominance of common questions, that the class action device was 
neither superior to others nor manageable, that appellees were inadequate 
class representatives, and that sufficient notice to the class was impractica
ble.193 The district court nevertheless certified the class and refused to certify 
an interlocutory appeal under section 1292(b).194 On appeal of the class 
certification order, the Second Circuit affirmed,195 relying on the tripartite 
test established in Kohn v. Royall, Koegal & Wells196 for determining 
appealability of orders granting class certification.
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Analyzing the case under proposed section 1292(c) would yield a similar 
result. The court of appeals in Shelter specifically determined that the costs of 
defending against the class action would not be appreciably greater than 
defending against an individual action.197 Because in this instance the costs of 
defending the liability issue are substantially the same in both the class and 
individual action contexts, the appellants cannot plausibly claim that certify
ing the class will force them to settle rather than prosecute the action and 
incur the additional costs of defending against the class action. If appellants 
ultimately prevail on the merits, the issue will become moot. If they lose, they 
still may appeal the certification at that time. In either event their rights will 
have been protected. Consequently, appellants’ argument that denial of 
review of the certification order would render their ultimate appeal right of 
little or no value is groundless. Although an occasional class action defendant 
conceivably could obtain an appeal under section 1292 from an order 
granting class certification,198 the defendants in Shelter do not warrant one. 
But even though the facts in Shelter fail to pass the first hurdle of section 
1292(c), and therefore to warrant an appeal under the rule, it is instructive to 
consider the case in light of the section’s other requirements for the purpose of 
better understanding the rule’s operation.

Schlick v. Penn-Dixie Cement Corp., 551 F.2d 531, 533 (2d Cir. 1977), and Handwerger v. Ginsberg, 519 
F.2d 1339, 1341 (2d Cir. 1975).

197. 574 F.2d at 661. Shelter is a good illustration of one of the theoretical benefits to defendants in class 
actions generally; that is, that defending one class action can be considerably less costly than defending a 
number of individual actions brought by numerous members of the class.

198. When the costs of defending the class action so exceed the costs of defending an individual action 
that a defendant thereby will be forced to settle the suit rather than proceed with the litigation, an appeal 
from the certification order under section 1292(c) may be appropriate if the defendant also can show that 
the costs of delay in review outweigh the costs of delay in trial, and that the likelihood of reversal is high.

199. 15 U.S.C. § 15 (1976). Persons injured by violations of antitrust laws may recover three times the 
damages sustained, and also recover the cost of suit, including a reasonable attorney’s fee. Id.

200. 574 F.2d at 661.
201. Specifically, appellants contended: (1) Building maintenance services are nonfungible, and thus 

proof of a conspiracy would require individualized examination of each plaintiffs maintenance contract, 
impact, and damages, thereby rendering the class action inappropriate; (2) the class action is unmanageable 

A balancing of relative costs to the litigants in Shelter yields no clear result. 
Although the relative financial capabilities of these twelve building mainte
nance service corporations may well be greater than that of appellees, this fact 
alone is not dispositive. However poor appellees’ financial situation may be, 
they are motivated by the Clayton Act’s provisions for treble damages and are 
protected, if they prevail, by the Act’s provision for the award of attorney’s 
fees.199 Thus, the costs of delay in trial, though not inconsequential, are 
mitigated by the Act’s private enforcement provisions. Moreover, if a court of 
appeals were to reverse the certification on appeal under section 1292(c), the 
same provisions still would encourage appellees to continue the action alone. 
Furthermore, as the Court of Appeals noted, because the cost in Shelter of 
defending against a class action is substantially the same as that of defending 
against an individual action, delay in review of the certification issue would 
not burden appellants with any appreciable additional costs.200

Nor does the likelihood of reversal appear high in Shelter. Appellants 
contested the class certification order on a variety of grounds, each of which 
was considered extensively by Judge Frankel in his opinion.201 In response to 
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appellants’ argument that common questions of law or fact did not predomi
nate, the district court found that the common question of conspiracy to raise 
the general price level did predominate over individual issues.202 As to 
appellants’ unmanageability claim, the district court determined that rule 23 
provides courts with the discretion and tools necessary to manage class 
actions, and that with the assistance of able and cooperative counsel on both 
sides the court could adequately manage the suit.203 Judge Frankel further 
found that appellees adequately represented the class.204 Because the standard 
of review of class action determinations is abuse of the trial court’s discre
tion,205 the likelihood of reversal on these facts is low, particularly in light of 
the district court’s specific findings with respect to the requirements of rule 
23.206 Shelter, therefore, fails to meet the narrow criteria of section 1292(c), 
and appeal on these facts appropriately would be denied.

because appellees could litigate their claims without it and the certification would unduly burden the 
courts; (3) not only were the interests of appellees not coextensive with those of other class members, but 
they lacked both standing and the financial wherewithal to maintain the action. 75 F.R.D. at 36-40.

202. The district court found that the nonfungibility of building maintenance services was not a bar to 
the class action. More important to the appellees’ action, the court said, was the fungibility of the building 
maintenance contractors and their alleged concerted activities to reduce competition. Id. at 37. Moreover, 
the court found that “the predominance requirement calls only for predominance, not exclusivity, of 
common questions,” and thus the need to show individual damages was not fatal to the class action. Id.; see 
In re Master Key Antitrust Litigation, 70 F.R.D. 23, 26 (D. Conn.) (differences in damage recoveries not 
fatal to class certification; inquiry is whether common question predominates as to liability), appeal 
dismissed, 528 F.2d 5 (2d Cir. 1975); In re Ampicillin Antitrust Litigation, 55 F.R.D. 269, 275-76 (D.D.C. 
1972) (common question of liability and fact of damage predominate over questions affecting only 
individual class members).

203. The district court also discounted appellants’ claim that the class action would unduly burden the 
judicial system, concluding instead that a series of individual actions was a greater threat to judicial 
efficiency than a single proceeding. 75 F.R.D. at 38.

204. The court determined that appellees had standing to bring suit, because all had purchased building 
maintenance services from some of the appellants during the period of the alleged conspiracy. Id. at 39. The 
district court also rejected appellants’ contention that the interests of the named plaintiffs conflicted with 
those of some of the class members. It reasoned that although a conflict would be possible in franchise 
situations, it was unlikely to arise in the instant situation involving ordinary business relationships. Id.; see 
Hi-Co Enterprises, Inc. v. ConAgra, 1976-2 Trade Cas. 61,053, at 69,755 (S.D. Ga. 1976) (although 
interests of former franchisees may conflict with those of present franchisees who must depend on the 
economic viability of defendants, such a relationship does not exist between ordinary buyers and sellers).

205. Gardner v. Westinghouse Broadcasting Co., 559 F.2d 209, 212 (3d Cir.), affd, 437 U.S. 478 
(1978); see Link v. Mercedes-Benz of N. Am., 550 F.2d 860, 864 (3d Cir. 1977) (en banc) (district court has 
wide discretion in determining class manageability because of its greater expertise); Windham v. American 
Brands, Inc., 539 F.2d 1016, 1020 (4th Cir. 1976) (defer to district court discretion on class designation 
unless plainly wrong).

206. See Boggs v. Alto Trailer Sales, Inc., 511 F.2d 114, 117 (5th Cir. 1975) (in the absence of abuse of 
discretion, trial court determinations of certification should stand if courts address facts to which criteria of 
rule 23 can be applied); Price v. Lucky Stores, Inc., 501 F.2d 1177, 1179 (9th Cir. 1974) (class certification 
determination of trial court given broad discretion particularly if court canvassed factual aspects of 
litigation).

207. See notes 6-10 supra and accompanying text (dangers of excessive interlocutory appeals).

VII. Possible Objections to the Proposed Rule

One of the chief objections likely to be raised to proposed section 1292(c) is 
the danger it could pose to the relationship between trial and appellate 
courts.207 Frequently discussed in the context of debate over expansion of the 
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scope of appellate review, such concerns stem from fears that increased 
appellate review will undermine the power and authority of trial judges. One 
of the principal roles of appellate judges, however, is to review trial court 
orders. Appellate review is important not only as a mechanism for safeguard
ing individual litigants’ rights, but also as a general check on arbitrariness and 
injustice in the judicial system. Congressional enactment of sections 1292(a) 
and 1292(b), moreover, indicates clearly that the policy favoring district court 
autonomy from appellate court intrusion is far from absolute. The various 
judicially created exceptions to the final judgment rule also evidence recogni
tion of the need for occasional interlocutory review. By enacting one rule, and 
thus precluding the need for many, Congress would advance not only 
simplicity of application but the policy of fairness to the litigants as well. On 
balance, the appearance of fairness in the judicial system, if not fairness itself, 
more than offsets any perceived diminution in the credibility of district 
judges. Furthermore, the need for interlocutory review need not be viewed as 
a general indictment of district court autonomy. As one commentator has 
pointed out, to the extent that district court decisions are affirmed on appeal, 
the authority and credibility of district judges only can be enhanced; to the 
extent that their decisions are reversed, whatever diminution in their legitima
cy may result would seem to be deserved.208

208. See Redish, supra note 34, at 106.
209. See. e.g., Fed. R. App. P. 38 (appeals court may award damages as well as single and double costs 

to appellee if appeal determined to be frivolous); Fed. R. Civ. P. 83 (majority of judges of any district court 
may promulgate rules governing practice); 28 U.S.C. § 1927 (1976) (attorney who multiplies proceedings 
to increase costs unreasonably and vexatiously may be required to satisfy such excess costs).

210. In 1953, 3,226 cases were filed in the courts of appeals. By 1976, the caseload had soared to 18,408, 
nearly six times that of 1953. During the same period, however, the number of circuit judgeships rose only 
from 57 to 97. S. Rep. No. 117, 95th Cong., 2d Sess. 16, reprinted in [1978] U.S. Code Cong. & Ad. News 
5331, 5341.

211. Id at 5332. In 1950, approximately 92,000 cases were filed in United States district courts; in 1976, 
approximately 171,600. Id.

A second potential objection to section 1292(c) is that it could promote 
appeals taken for the purpose of harassment. Such appeals would disadvan
tage litigants financially less able than their opponents to bear the costs of 
repeated review. Harassment appeals also would unnecessarily burden the 
courts. But section 1292(c) is specifically designed to prevent these abuses. 
Because section 1292(c) is a narrow appeal route, few litigatants would be 
able to avail themselves successfully of the new rule. Moreover, the rule’s 
provisions for the award of appellee’s reasonable expenses of delay, including 
attorney’s fees, would act as a strong deterrent to frivolous appeals. And even 
assuming counsel were willing to risk the obvious judicial disapproval that 
would attend such tactics, courts already have available to them adequate 
devices to deal with such bad faith appeals.209

Perhaps the most strident potential complaint against the new rule is that it 
could subject the already overworked appellate courts to a wave of excessive 
appeals. That the courts of appeals have experienced a substantial increase in 
the number of attempted appeals over the past few decades is undisputed.210 
That the increase, further, is out of all proportion to the increase in the 
caseloads of the district courts also is clear.211 But whether the enactment of 
section 1292(c) would exacerbate the problem is less clear, inasmuch as one of 
its intended goals is to simplify appeal procedures in the federal courts. By
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eliminating the judicial exceptions to the final judgment rule, section 1292(c) 
intends not only to reduce the number of possible appeal routes, but to reduce 
the number of appeals actually taken as well. Logically, the greater the law’s 
clarity the less likely appeals will be taken as the result of confusion, 
misplaced hope of forging another judical exception, or attempts to test the 
outer boundaries of exceptions to the finality rule.

But even assuming arguendo that section 1292(c) would add to docket 
congestion of the circuit courts, considerations of judicial efficiency alone are 
insufficient to justify denying justice to litigants.212 Commentators have 
advanced a variety of solutions to deal with the burgeoning dockets of 
appellate courts without sacrificing the system’s goals of fairness and justice. 
Increasing the number of appellate judges, restructuring the boundaries of the 
circuits to better distribute caseloads, and establishing special circuits to deal 
with specific areas of substantive law—such as administrative or tax law—are 
among the most frequently discussed.213 Partly in response to such sug
gestions, Congress has recently increased the number of federal district and 
circuit court judgeships.214 Others have recommended the use of professional 
administrators.215 While these proposals may create other problems, they 
have the advantage of attempting to reduce docket congestion by suggesting 
progressive changes in the structure of the judicial system, rather than merely 
limiting litigants’ access to the courts.

212. Stanley v. Illinois, 405 U.S. 645, 656 (1972) (“[T]he Constitution recognizes higher values than 
speed and efficiency. Indeed, one might fairly say of the Bill of Rights in general, and the Due Process 
Clause in particular, that they were designed to protect the fragile values of a vulnerable citizenry from the 
overbearing concern for efficiency and efficacy that may characterize praiseworthy government officials no 
less, and perhaps more, than mediocre ones ”).

213. Commission on Revision of the Federal Court Appellate System, The Geographical 
Boundaries of the Several Judicial Circuits; Recommendations for Change (1973); see 
Nathanson, Proposals for an Administrative Appellate Court, 25 Ad. L. Rev. 85, 86-93 (1973) (suggests 
restructuring circuits’ geographical boundaries but opposes new circuit with specialized substantive 
jurisdiction).

214. District and Circuit Judges—Appointments, Pub. L. No. 95-486, 92 Stat. 1629(1978).
215. See Shafroth, Survey of the United States Courts of Appeals, 42 F.R.D. 243, 289 (1967) 

(recommends appointments of administrative assistants to chief judges of each circuit to analyze court 
administration and to develop improved methods for screening cases); Carrington, Crowded Dockets and 
the Courts of Appeals: The Threat to the Function of Review and the National Law, 82 Harv. L. Rev. 542, 
557-58 (1969) (response to Shafroth-, in addition, administrators should be fully responsible for efficient 
operation of courts and should make minor adjudicative decisions).

Furthermore, section 1292(c) is aimed not only at avoiding hardship to 
litigants in the form of lost appeal rights, but also at reducing the costs that 
both litigants and the judicial system incur from unnecessary and expensive 
litigation. The avoidance of such costs, which clearly is advantageous to the 
judicial system, more than offsets the cost of a slight increase in appellate 
workload.

Finally, it bears reemphasis here that section 1292(c) is a narrow appeal 
route, designed for the rare case that meets all three of the rule’s threshold 
requirements. Thus, few cases that would not be appealable under the current 
judicial exceptions would merit review under this proposal. The rule con- 
cededly would require the courts of appeals to make preliminary determina
tions of appealability. But its provisions for awarding to appellees the 
reasonable costs of delay, including attorneys fees, in the event that the appeal 
is denied, would operate as an effective deterrent to making such appeals in 
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any but the closest of cases. Faced with a penalty fee if the appeal sought is 
unwarranted, appellants necessarily will be encouraged by the risk of 
pecuniary loss to consider the likelihood of meeting the section’s requirements 
before seeking appeal under its provisions.

Conclusion

The finality requirement embodied in section 1291 of the Judicial Code 
long has governed appellate review in the federal courts. That the finality rule 
serves the legitimate purpose of limiting piecemeal appellate review is 
undisputed. The need for flexibility in application of the final judgment rule, 
however, is evidenced both by the congressional enactments of sections 
1292(a) and 1292(b) and the variety of judicially created exceptions to the 
rule. Without these exceptions, both Congress and the courts recognize that a 
number of hardship situations otherwise could not be avoided. Nevertheless, 
the finality requirement continues to govern the general question of appeal
ability, and can operate to work severe hardship on litigants in situations in 
which other judicial policies arguably should prevail.

Primary among such considerations are affording justice to litigants and 
eliminating the costs of unnecessary litigation incurred by both individual 
parties and the judicial system. The current patchwork of appeal routes, 
however, creates undue confusion for both litigants and the courts, a situation 
that itself contributes to inefficient operation of the federal courts. Finally, 
congressional recognition of the importance of hardship considerations and a 
balancing of relative costs to the parties would relieve courts of the need to 
engage in strained interpretations of lower court orders and decrees in order 
to find finality or collaterality when none exists, merely for the purpose of 
providing relief to parties threatened with irreparable harm. A rule that 
would provide immediate appellate review in such concededly rare circum
stances, when the costs to the parties favor such an appeal and the order 
appealed from appears likely to be reversed, would go far toward simplifying 
and clarifying the general area of appealability in the federal courts.

Randall J. Turk
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1. R. Bork, The Antitrust Paradox, A Policy at War with Itself (1978).
2. Id. at 408.

The Antitrust Paradox, A Policy at War with Itself,1 is an important book 
not only because of what it has to say about antitrust law as fashioned by the 
Supreme Court, but also because of the fundamental questions it raises 
concerning the process by which courts have formulated economic policy. 
The message of the book is clear: In Professor Bork’s view, the courts, 
particularly the Supreme Court, have performed badly in creating the body of 
antitrust law. The source of this poor performance, Professor Bork suggests, 
may be a general inability to analyze issues pertaining to economic regula
tion.2 Rather than developing a consistent, “neutral” antitrust doctrine, the 
Court has decided cases by ad hoc preferences and then merely rationalized 
its decisions. If the Court has indeed failed to develop a coherent antitrust 
doctrine, the question remains whether that failure can be corrected through 
means such as improved education or selection of judges, or whether the 
failure inheres in the judicial system as it is shaped and controlled by basic 
social forces.

In this review I will consider in turn Professor Bork’s critique and the 
questions it raises concerning the institutional competence of the Supreme 
Court. Before addressing these issues, however, a few comments on the book’s 
style and content may prove useful. Both specialists and nonspecialists have 
much to learn from the book, whether or not they find its analysis persuasive 
and its philosophic perspective congenial. Although the book utilizes microe
conomic analysis of industrial organization and behavior, technical issues are 
presented clearly and illuminated with common sense examples. A deft wit, 
moreover, relieves what otherwise might have been a dreary recital of 
Supreme Court error. The discussion thus should be comprehensible, indeed, 
even enjoyable, to the reader unfamiliar with economics or antitrust.

Professor Bork’s presentation is, moreover, selective and compressed. His 
concern is with the essentials of antitrust—how it has reacted to the real and 
imagined dangers posed by a firm or group of firms controlling the supply of 
goods or services. He does not recount the details of many antitrust cases. 
Instead, he goes to the heart of the matter—(or, to capture more accurately 
the tone of the book, to the jugular of the justice writing the antitrust 
opinion)—with a few carefully selected cases illustrating fundamental prob
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lems and court-fashioned solutions. In discussing the relevant theory of these 
cases, Professor Bork is both lucid and concise. Readers of The Antitrust 
Paradox, in sum, can learn a remarkable amount about antitrust with a 
modest investment of effort.

The final point I want to make about the book’s style and content relates to 
Professor Bork’s philosophic perspective. It does not matter whether the 
reader shares the author’s “Chicago school” skepticism about the usefulness 
of government intervention. Nor does it matter whether the reader applauds 
Professor Bork’s affirmation of the value of individual liberty in economic as 
well as political affairs. The author lays his normative cards on the table; the 
reader with a different perspective can draw his own conclusions. Moreover, 
the fundamental emphasis of the book is description, not prescription. 
Professor Bork’s principal thesis is that the factual premises of antitrust 
decisions do not accord with reality, not that the decisions are mistaken as to 
the values to which they assign importance.

Criticism of Antitrust Doctrine

Although Professor Bork discusses a wide range of antitrust issues, his 
criticism falls into three categories: (1) The Court has inappropriately 
considered ends other than the maximization of consumer welfare;3 (2) the 
Court has inaccurately assessed the actual or anticipated impact of the 
challenged practice on consumer welfare; (3) the Court has failed to give 
proper weight to the enhancement in efficiency that could result from the 
challenged conduct.4

3. Id. at 51. For a discussion of the ends appropriately served by the antitrust laws, see chapters two and 
three.

4. The failure of the Court to evaluate the harms and benefits resulting from a wide range of practices is 
considered in chapters eight through twenty.

5. R. Bork, supra note 1, at 25, 45-46, 51-52,215-16.
6. Id. at 79-80, 82-83.

The first of these objections—consideration of inappropriate ends—per
tains to a wide range of antitrust areas, including merger policy, the 
appropriate legal standard for judging a single firm that gains a dominant 
market share, and the criteria for evaluating vertical integration. With this 
objection, Professor Bork seems to question the Supreme Court’s choice of 
values. His focus, however, is on the inconsistent, ad hoc, and apparently 
uncomprehending way in which the Supreme Court has utilized these values, 
rather than on the ultimate question of the desirability of their adoption.

His criticism can be illustrated by an elementary yet critical issue in 
antitrust policy. Important antitrust decisions tell us that even if the existence 
of a particular number of firms in an industry contributes nothing to its 
competitiveness and in fact makes the industry less efficient so that consumers 
pay higher prices, an industry structure characterized by a “large” number of 
“small” firms should be maintained on social and political grounds.5 As 
Professor Bork points out, however, these cases express no coherent view as to 
what these social and political grounds are. Nor do the cases discuss the 
degree to which these goals would be accomplished by mandating the 
industry structure contemplated by the decision, or what criteria should be 
used in deciding to trade off consumer welfare for these other values.6



1979] Antitrust Paradox 1057

To appreciate Professor Bork’s criticism, it is essential to understand that it 
could as well have been leveled by people who disagree with him concerning 
the values properly served by antitrust laws. If we explore the question why a 
“large” number of “small” firms might be desirable, even if unnecessary to 
ensure adequate competition and inefficient as a means of organizing industry 
production, several possible answers emerge, each of which has radically 
different implications for antitrust policy. If the concern is the social and 
political power that a firm with a “large” market share can command, then 
the correlation between market share and the existence of such power and 
other factors such as the absolute size of a particular firm, the size of the 
industry as a whole, and the geographic distribution of production become 
important. For example, a firm with a dominant position in the market for 
halloween masks poses little threat of exercising undue social or political 
power. On the other hand, industries like agriculture or trucking with many 
“small” firms seem to have done very well in the political arena. If increasing 
the incidence of entrepreneurship is the ultimate concern, perhaps because 
owner-managers are happier than corporate employees or are better able to 
contribute to overall social welfare, then different empirical issues arise 
concerning the relationship of various antitrust rules to the accomplishment 
of these ends.

Whatever view one takes as to which values are relevant and how 
important each is when they conflict, the Supreme Court’s treatment of these 
issues is wholly inadequate. In proclaiming its preference for “many” firms 
and “small” businesses, the Court simply never expresses a consistent, 
objective, and operational theory that incorporates the values supposedly 
underlying its preferences.7

7. Id. at 80.
8. Id. at 32-33, 280-82; see Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373, 407-08 

(1911) (vertical price fixing no different than agreements or combinations between dealers).

The two other basic aspects of Professor Bork’s criticism—inaccurate 
assessment of the potential harm and benefits produced by the challenged 
practice—focus on a similar failure of the Supreme Court. The essential 
problem here is sorting out superficially diverse practices that as a matter of 
textual analysis fall within the broad language of the antitrust statutes. In 
Professor Bork’s view, the Court’s antitrust decisions reveal a lack of 
understanding both of the danger and the possibility of enhanced efficiency 
that various types of conduct represent. With respect to both of these 
fundamental issues, he is, once again, absolutely convincing in demonstrating 
that the Court’s analysis is inadequate to support its results.

The rule declaring vertical price fixing illegal illustrates the Court’s 
inadequate appraisal of the dangers presented by a given practice and its 
capacity to enhance efficiency. The rationale in the case that originated the 
rule proceeded from the assumption that vertical and horizontal price fixing 
were indistinguishable.8 In agreeing to a resale price with firms reselling his 
product, however, a manufacturer does not reduce the competition of 
products originating from other manufacturers, as he would by agreeing with 
a group of competitors to fix prices. Moreover, vertical price fixing can 
enhance efficiency by removing the distributor’s incentive to reduce advertis
ing and service expenditures, to take a “free ride” on the expenditures of the 
other dealers, and to capture sales from the dealers who do offer full services 
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by selling at lower prices.9 Unless it is accompanied by an integration of 
business functions that would create opportunities for “free riders,” a 
horizontal price fixing agreement cannot produce similar efficiencies. On the 
other hand, vertical price fixing can, in principle, be used as a “cover” for or 
means of implementing dealer or manufacturer cartels.10 This possibility 
could provide a good reason for some form of legal proscription.11 A ban on 
vertical price fixing, therefore, cannot rationally result from equating it to the 
“naked” price fixing that is engaged in by competitors. The issue of potential 
harm and potential benefit is simply more complicated in the case of vertical 
price fixing.

9. R. Bork, supra note 1, at 290.
10. Id. at 291-95.
11. Id. at 292-95. Professor Bork concludes that on balance, proscription is unjustified. Id.
12. Id. at 285; see Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 58-59 (1977) (vertical 

restrictions other than those fixing prices subject to rule of reason).
13. R. Bork, supra note 1, at 288.
14. The Court deals with this question in footnote 18, Continental TV., Inc. v. GTE Sylvania Inc., 433 

U.S. 36, 51 n.18 (1977).

Whatever view is held as to the correct way to assess these considerations, 
the Court’s analysis of the problem is unsatisfying. Neither potential danger 
nor possible social value is ever appraised in appropriate terms, and indistin
guishable practices have been treated differently. After a tortured judicial 
history, the Court has recently declared vertically imposed territorial restric
tions subject to a rule of reason.12 At the same time, the Court was careful to 
state that the rule of per se illegality with respect to vertical price fixing 
remained in force,13 although its reasoning regarding vertical territorial 
restrictions applies to vertical price fixing as well . The “free rider” analysis 
relied on by the Court in choosing a rule of reason approach has long been 
advocated by Professor Bork and others as applicable not only to territorial 
restraints but also to price fixing ancillary to integration of participants’ 
activities, including resale price maintenance imposed by a manufacturer on 
his distributors. The Court, however, adheres to the rule of per se illegality 
with respect to vertical price fixing without any real consideration of the 
efficiency enhancement or potential detriment to consumers resulting from 
the practice.14

These are only a few examples of Professor Bork’s criticism of Supreme 
Court doctrine, but they are all remarkably similar: The Court’s reasoning is 
wholly inadequate to support the result reached in each case. If there are 
grounds that arguably support the result, they are not developed or assimilat
ed into a consistent, coherent doctrine.

I have emphasized the book’s critique of the Supreme Court’s antitrust 
doctrine. I believe that an awareness of the emptiness of much of the Court’s 
rhetoric is a critical starting point for improvement. Professor Bork, however, 
goes beyond criticizing the law as it now stands to offer his own proposals as 
to what the law should be. In important respects, this aspect of the book is 
much less satisfactory.
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Recommendations for Reform

My two principal reservations relate to Professor Bork’s recommendations 
concerning horizontal mergers and what he calls “predation through govern
ment process.”15 Professor Bork concedes that the present state of the art does 
not permit confident a priori conclusions about either the increase in 
monopoly pricing or the enhancement of efficiency that will result from a 
wide range of horizontal mergers.16 He nevertheless recommends a conserva
tive policy as the best that can be fashioned within the limits of our knowledge 
and the presumption in favor of allowing market forces to work themselves 
out in cases of extreme doubt. He believes that mergers involving up to sixty 
or seventy percent of a market should be permitted.17 But, “[p]artly as a 
tactical concession to current oligopoly phobia,”18 he would be content with a 
rule designed to ensure that there were “three significant”19 firms in the 
industry.

15. R. Bork, supra note 1, at 347.
16. Id. at 178-79,219-22.
17. Id. at 221.
18. Id.
19. Id. at 222.

If we better understood the two empirical dimensions of merger poli
cy—the increased incidence of monopoly pricing and the enhanced efficiency 
resulting from placing separate firms under a single management—Professor 
Bork’s recommendation might be appropriate. My objection, however, 
reflects my growing uneasiness with the continued use of empirical generali
zations instead of determining actual effects in particular cases. I am aware of 
the unhappy state of empirical evidence and the cost and unreliability of 
existing techniques for predicting the relevant effects of a given merger. But I 
am unprepared to freeze the law into categories that are based on our present 
inadequate understanding of generalized tendencies. Instead, “substantially 
lessen competition” should be given a theoretically coherent meaning that 
takes into account both the tendency to increase monopoly pricing and the 
likelihood of enhancing efficiency. Courts should then make a serious effort to 
determine the magnitude of relevant effects in each particular case. A focus 
on these concerns cannot help but clarify and spark improvements in the 
analysis of merger effects.

If the costs of improving our understanding exceed the benefits, the 
experiment I propose may “fail.” We will have learned, however, that it is not 
really possible to predict the relevant effects of a horizontal merger. And if 
this is so, many possibilities emerge, depending on the social view taken. We 
could, for example, abandon merger law entirely and key legality to the 
exercise of monopoly power attributable to the merger. Or, we could continue 
to proscribe mergers, chastened perhaps by our proven inability to predict the 
consequences of any particular merger but resolving doubts in the direction of 
illegality by explicit reliance on the social or political case for “deconcen
trated” industries. As a third alternative, we could conclude that all 
horizontal mergers should be lawful because libertarian values require that 
the government either bear the burden of persuasion or leave the conduct 
unregulated.

In sum, I resist continued reliance on “rules of thumb” premised on 
ignorance. By specifying the relevant effects and attempting to determine 
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their magnitude in particular cases, we can reach a fuller understanding of the 
problem. If we cannot learn very much, that uncomfortable fact should be 
confronted. Although Professor Bork convincingly demonstrates the in
adequacy of the empirical foundations of the present restrictive merger 
doctrine, I do not adhere to his suggestion that we replace it with a new set of 
general rules that is based on an equally uncertain empirical foundation.

My reservations about Professor Bork’s treatment of “predation through 
government processes”20 are of a different kind. In this area, he calls for 
expanded substantive liability and increased intensity of antitrust enforce
ment. I fear, however, that Professor Bork may find himself criticized by the 
“non-Chicago” school—with some justification and no little relish—for 
letting his antigovernment bias lead him to advocate a new and potentially 
dangerous government intervention as a means of counteracting the anticom
petitive effects of existing restrictive legislation. Of course, many significant 
opportunities to practice monopoly pricing do not result from private 
arrangements but from government intervention in the form of legislation 
barring entry to an industry and restricting competition by those firms that do 
gain entry. No doubt, much of this competition-restricting legislation is 
unwise and should be repealed. The deregulation movement represents the 
culmination of decades of opposition to these legislative schemes. The 
vagueness of the antitrust laws, however, should not be taken as a mandate to 
develop a doctrine defining the permissible use or advocacy of these 
anticompetitive laws by their beneficiaries.

20. Id. at 347.
21. Professor Bork does not deal directly with these issues, but instead adopts the critical views of his 

colleague, Ward Bowman. Id. at x.

Although I have not fully developed my own ideas in this regard, three 
major issues not addressed by Professor Bork cast doubt on the wisdom of 
extensive antitrust enforcement against strategic utilization of regulation 
barring entry and limiting competition. First, the correct measure of the 
antisocial consequences of this strategic behavior should take into account the 
ends served by the restrictive laws as well as the desire to enhance 
competition. I fear that any notion of “abuse” developed under the antitrust 
laws would provide an opportunity to override these ends in the name of 
competition. Surely there is no obvious way to trade off the accomplishment 
of the ends served by these laws with the goals of antitrust. An illustration of 
this danger is the unfortunate doctrine developed to reconcile the patent and 
antitrust laws, a doctrine criticized by Professor Bork because he embraces 
the goals of the patent laws.21 A “deregulation” movement conducted by the 
courts in the guise of proscribing “abuse” of restrictive legislation is also 
likely to suffer from the same inconsistency and lack of candor Professor Bork 
finds objectionable in existing antitrust doctrine. Perhaps such a possibility 
should be accepted as just another political means for mounting “the good 
fight” against government intervention. But these are not Professor Bork’s 
avowed reasons. A person unsympathetic to his view might charge that 
Professor Bork is asking the courts to do in the name of “competition” what 
he deplored their doing on behalf of “small business.”

My second objection is that Professor Bork oversimplifies a complex issue 
by suggesting that “sham” litigation is one of the principal devices that can be 
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regulated under the antitrust laws.22 Every court and regulatory body has 
rules defining the procedural opportunities afforded litigants and allocating 
the costs of participation. If the party is prepared to bear these costs, 
including the cost of losing on an issue it has introduced, I am not sure what 
“sham” means. It may be, for example, that a party initiates litigation with a 
very low expectation of success, but is willing to trade the modest cost of 
participation for the substantial gains to be made by delaying a competitor’s 
entry into the market. A regulatory system that allows such a result may 
indeed be poorly designed. But should a firm that avails itself of opportunities 
that exist under this system be deemed to have committed an antitrust 
violation?

22. Id. at 347-48.
23. Id. at 412.
24. Id.

My third objection is that Professor Bork fails to consider the propriety of 
using the antitrust enforcement system to regulate “predation” of this kind. 
Antitrust enforcement has a number of features that have combined to 
produce a large quantity of litigation. Even if one credits some of the 
objectives the author rejects, the benefits of this litigation may not justify its 
costs.The contribution of enforcement litigation to overall social welfare is 
also highly problematic. Treble damages, the award of attorneys’ fees to a 
successful plaintiff but not to a successful defendant, and extraordinary 
liberality in permissible proof of damages are some of the questionable 
features of antitrust enforcement. Much of the conduct that would be reached 
under Professor Bork’s expanded notion of antitrust liability also violates 
existing criminal law, tort law, and agency regulations. Even if proscription is 
justified, existing remedies may be more effective than prohibition under the 
antitrust laws.

Issues of Institutional Competence

The angry, biting tone with which Professor Bork attacks the Supreme 
Court leaves no doubt that he is expressing more than substantive disagree
ment with its antitrust doctrine. The charge he apparently levels is that the 
Supreme Court justices have consistently lacked the intelligence, the dili
gence, and the commitment to candor required for writing good opinions. The 
author also alleges that the bar has failed to press upon the courts many 
arguments that are widely accepted by antitrust scholars. This is attributed 
partly to the fact that attorneys are restricted by existing doctrine—and gains 
from change will not accrue to the parties who bear the costs—and partly to a 
lack of theoretical sophistication. Congress too comes under attack as 
“institutionally incapable of the sustained, rigorous and consistent thought 
that the fashioning of a rational antitrust policy requires.”23 Despite the 
“intolerable” consequences for antitrust law, Congress is a “forum for interest 
group politics.”24 Further, the enforcement agencies are characterized as 
having pushed the principle they were organized to advance “well past the 
point at which a more balanced judgment would conclude, not merely that 
returns were diminishing, but that the principle itself had become deformed 
through the pressure required to extend it ever further against equally valid
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competing principles.”25 In sum, in Professor Bork’s view, all participants in 
the fashioning of antitrust doctrine have failed in their tasks.

When a perception of “failure” leads to such universal condemnation, one 
wonders if the fault rests with the standard of success by which the behavior is 
judged. But Professor Bork’s conception of what is desirable is, at least in law 
school classes, widely espoused. Conventional notions assume that the 
legislature is an institution for accommodating conflicts of interest in the 
society with a view to maximizing overall welfare. Enforcement agencies are 
seen as the source of specialized knowledge required to implement intel
ligently and faithfully the legislature’s policy choices. The bar, in turn, is 
supposed to be alert to all opportunities for furthering clients’ causes, and at 
the same time advocate legal rules that serve the public interest. The courts’ 
role, finally, is to build a coherent doctrine based on consistent, explicit value 
choices and empirical generalizations. The doctrine should facilitate critical 
inquiry and change through the political process.

Surely, the failure of all this to happen is not because bad people 
consistently emerge as important participants in the legislative, administra
tive, and judicial process. Profound forces must be creating incentives to 
behave contrary to the postulated ideal. Yet, what these forces are and how 
they shape the behavior of the participants has only begun to be studied 
systematically. Judicial behavior seems to be a particularly puzzling phenom
enon. Professor Bork may have no choice but to retain a naive “philosopher- 
king” model for judging the performance of the Supreme Court in the 
antitrust area. When application of the model, however, leads to such 
consistently harsh judgments, one should consider whether a model that 
embodies more realistic expectations would lead to a more balanced appraisal 
of the Court’s performance and to suggestions for reform with a greater 
likelihood of adoption.

Having said this, I am quick to admit that I can offer little toward the 
construction of such a model. However, one point does emerge. If the 
objectives of the Supreme Court are to be inferred from its behavior in 
deciding cases, Professor Bork’s notion of theoretical coherence is not a goal 
of the institution. This may be sensible for the Court on a number of grounds. 
Maximizing its power as an institution, allowing it to maintain fictions 
required to cover political judgments the Court does not wish to acknowl
edge, preserving the power to redistribute wealth to favored groups, and 
facilitating compromise among its members are possibilities that come to 
mind. Whether these or other reasons justify the Court’s behavior, or whether 
we should continue to urge the Court to perform the role conventionally 
assigned to it, is the most provocative philosophic question posed by Professor 
Bork’s extremely thoughtful study of antitrust law.

25. Id. at 415.
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In 1929 Bertrand Russell observed that

[t]he substitution of the State for the father, so far as it has yet gone 
in the West, is in the main a great advance. It has immensely 
improved the health of the community, and the general level of 
education. It has diminished cruelty to children, and has made 
impossible such sufferings as those of David Copperfield. It may be 
expected to continue to raise the general level of physical health 
and intellectual attainment, especially by preventing the worst evils 
resulting from the family system where it goes wrong.1

The family system gone wrong is, of course, a major focus of what lawyers 
call “family law.” Family law has taken on ever increasing importance in 
recent years because of explosive social and economic changes that have 
rocked the foundations of the nuclear family. More and more we hear of the 
dissolution of the conventional family unit. By 1976, ten percent of the 
children in the United States lived with only one parent.2 Divorce rates 
doubled between 1965 and 1975.3 Changing social conceptions of the rights 
and responsibilities of parents and children place increasing pressure on 
already strained family bonds.

It is difficult to quarrel with the proposition that, in certain circumstances, 
the state must substitute for the parent or other family authority. The day has 
long passed when, as a society, we can tolerate child neglect or wife battering 
in the guise of preserving the family’s autonomy. Indeed, the rapid growth of 
family law in recent years has occurred predominantly in the area of the 
rights of individual family members against those of other members of the 
family unit. Questions such as the legal right of a minor child to obtain 
contraceptives against the parents’ wishes or without their consent were 
virtually unthinkable twenty years ago, yet such issues now occupy a central 
place in our family jurisprudence.4

’Circuit Judge, United States Court of Appeals for the District of Columbia Circuit.
1. B. Russell, Marriage and Morals 171-74(1957).
2. Washington Post, Feb. 15, 1979, § A, at 7, col. 6.
3. Id.
4. See Carey v. Population Servs. Int’l, 431 U.S. 678, 694 (1977) (state ban on distribution of 

contraceptives to minors unconstitutional); Planned Parenthood v. Danforth, 428 U.S. 52, 74 (1976) (state 
may not impose blanket provision requiring consent of parent or person in loco parentis for unmarried 
minor to have abortion).
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But state intervention is not without its perils, as Lord Russell himself 
acknowledged. Especially in an ostensibly pluralist society, the state’s protec
tive jurisdiction may come into sharp conflict with nonconforming political 
and religious beliefs. At the same time, the authoritarianism of the family may 
be even more repressive of individual liberties than the state. This conundrum 
confounds conventional laissez-faire libertarianism. Even Justice Rehnquist, 
who “sat at the feet of Bacon, John Locke, Adam Smith and Thomas 
Jefferson”5 has embraced with qualifications the Comteian notion that the 
“claims of the individual should be subordinated to those of the ‘species’ even 
if the species is not the government itself but a private institution that serves a 
useful purpose.”6 High in Justice Rehnquist’s pantheon of private institutions 
serving useful purposes is, of course, the family.7

5. Rehnquist, The Adversary Society, 33 U. Miami L. Rev. 1, 17 (1978).
6. Id. at 18.
7. Id. at 9.
8. See generally Rodman & Grams, Juvenile Delinquency amd the Family, in Juvenile Delinquency 

and Youth Crime app. L (1967).
9. Advisory Committee on Child Development, National Academy of Sciences, Toward 

a National Policy for Children and Families 12 (1976).
10. J. Areen, Cases and Materials on Family Law (1978).
11. See id. at 280-87.

The concern of family law, however, is not limited to adjusting relations of 
families in conflict nor to settling the affairs of families that have come apart. 
Family law also provides the legal structure within which families, with their 
individual values and strengths, can flourish. As family law expands to 
encompass and promote new awareness of the rights and needs of individual 
family members, we must remember that the law should properly nourish the 
family. To date, we know of no adequate substitute for the family (broadly 
conceived) for promoting healthy child development. The evidence continues 
to mount that pressing individual and social problems, such as crime, mental 
illness, and illiteracy, stem in large measure from the absence of attentive and 
caring family units.8

If the family, given the chance, can be the most effective child-developing 
institution, it follows that as a society we should commit our attention and 
resources to providing strengthened support to the family unit. Our concep
tion of family law must expand to include all those aspects of our legal culture 
that affect the health and well-being of the family. So conceived, family law 
must peer into all facets of social policy. In its 1976 Report, the Advisory 
Committee on Child Development observed that “many of the difficulties 
faced by families are intricately linked with larger societal concerns: inequali
ty, poverty, the decline of cities, poor housing, unemployment, inadequate 
health care, lack of transportation, the deterioration of the environment, 
[and] inadequate education.”9

Judith Areen’s new book, Cases and Materials on Family Law,10 is an 
important and exciting effort to explore this expanded conception of family 
law. Almost every area of the law that has an impact on the family and family 
relationships attracts her attention. The discussion ranges from the legal 
issues posed by the growing use of artificial insemination11 to cases challeng
ing the constitutionality of local governments’ use of the zoning power to 
exclude communes and other group living arrangements that do not conform 
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to traditional nuclear family stereotypes.12 Excellent anthropological and 
sociological material is excerpted as background for some of the newer issues 
in the field of family law. For example, the book draws on observations of 
Claude Lévi-Strauss on the social origin of the incest taboo13 and Margaret 
Mead’s comments about its anomalous operation in the contemporary 
American post-divorce family,14 James Watson’s prescient plea for control of 
the newly emerging power to produce human life outside of normal reproduc
tive processes15 and observations by economists and journalists on the 
changing economic functions of the family.16

At the same time, the book does not shortchange traditional bread-and- 
butter issues for practicing lawyers; Professor Areen discusses grounds for 
divorce in states that have not adopted no-fault divorce17 or have retained 
traditional grounds in addition to no-fault divorce,18 the manner in which 
traditional defenses still creep in the back door,19 and the guidelines, if any, 
used by courts in shaping alimony and child support orders.20 The property 
settlement section of the casebook reveals the continuing unpredictability of 
money awards in most courts today, and suggests some clarifying economic 
principles that might be used to analyze the alternative theories employed in 
making property awards.21 The novel feature in the book’s treatment of these 
issues is the attempt to stretch the practicing lawyer’s awareness of relevant 
sociological and psychological considerations in an area of the law where trial 
judges have great discretion in any event, and judicial precedent is probably of 
less than ordinary value. For example, changing values in the area of women’s 
rights and women’s liberation are increasingly influencing judicial pronounce
ments in cases concerned with child custody, alimony and child support, and 
Professor Areen integrates new developments in sex discrimination cases as 
background for understanding changing judicial attitudes.22

In addition to the traditional issues of marriage and marriage dissolution, 
Professor Areen devotes particular attention to the developing rights of

12. See Village of Belle Terre v. Boraas, 416 U.S. 1, 9 (1974) (zoning ordinance limiting land use to one 
family dwellings upheld; residence by six students unrelated by blood, adoption or marriage violated 
ordinance); cf. Planning & Zoning Comm’n v. Synanon Foundation, Inc., 153 Conn. 305, 311 216 A.2d 
442, 444 (1966) (large group of unrelated persons living together in area zoned for one family per lot are in 
violation of zoning ordinance); Carroll v. City of Miami Beach, 198 So.2d 643,645(Fla.Dist. Ct. App. 1967) 
(group of religious novices constitute a family under zoning ordinance defining family as a “single 
housekeeping unit”). See generally J. AREEN, supra note 10, at 706-34.

13. J. Areen, supra note 10, at 5-6 (excerpting Lévi-Strauss, The Family, in Man, Culture and 
Society 261, 276-78 (H. Shapiro ed. 1956).

14. Id. at 7-9 (excerpting Mead, Anomalies in American Post-Divorce Relationships, in Divorce and 
After 104 (P. Bohannan ed. 1970).

15. Id. at 287-93 (excerpting Watson, Moving Toward the Clonal Man, Atlantic Monthly, May, 
1971, at 50).

16. Id. at 93-95 (excerpting Chafe, Looking Backward in Order to Look Forward, in Women and the 
American Economy, A Look to the 198O’s 24-26 (J. Kreps ed. 1976) (continued change in women’s 
economic status exerts profound impact on family and economy)). Id. at 85-93 (excerpting Novak The 
Family Out of Favor, Harpers, Apr. 1976, at 37 (advanced state of capitalism imparts enormous 
centrifugal forces that shear families apart)).

17. See id. at 298-310.
18. See id. at 333-37.
19. See id. at 337.
20. See id. at 630-61.
21. See id. at 633-37.
22. See generally id. at 637-53.
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children. Not only does she explore in depth the role of the juvenile court and 
emerging concepts of due process of law when incarceration or other forms of 
deprivation of liberty are involved,23 but she also explores the delicate issue of 
children’s individual rights against the right of families to autonomy and 
privacy.24 Challenging material is included on the dubious value of state 
enforcement of parental authority vis-a-vis the “status offender” jurisdiction 
of most juvenile courts.25 The developing rights of children to control their 
own bodies are examined in the context of abortion26 and compulsory 
sterilization27 The right of children to protection from neglect and abuse is 
juxtaposed against parental rights to raise and control their offspring.28 These 
are issues of the most serious import to those concerned with children’s 
welfare and civil liberties.

23. See id. at 1194-1258.
24. See generally id. at 864-958.
25. See J. Areen, supra note 10, at 1223-50. Statu offenses give courts jurisdiction over conduct that 

“would not be crimes if done by adults, such as running away or truancy.” Children’s Defense Fund, 
Washington Research Project, Inc., Children in Adult Jails 4 (1976).

26. See J. Areen, supra note 10, at 896-904.
27. See J. Areen, supra note 10, at 261-66.
28. See J. Areen, supra note 10, at 994-1008.
29. In re Gault, 387 U.S. 1 (1967).
30. Kent v. United States, 383 U.S. 541, 556 (1966) (child in juvenile justice system may receive neither 

protections accorded adults nor care and treatment postulated for children).
31. Sometimes, however, neglected children are in fact placed in secure institutions with hardened 

delinquent offenders, due to lack of alternative placement facilities provided by the state. The federal 
Juvenile Justice and Delinquency Prevention Act prohibits placing children who are charged with or who 
have committed status offenses in juvenile detention or correctional facilities. 42 U.S.C. § 5633(a)(12) 
(1976). Noncompliance with the federal mandate results only in loss of JJDPA formula grant 
funds—merely a drop in the bucket compared to other federal law enforcement assistance funds available 
to the states. See Children’s Defense Fund, supra note 25, at 43-44.

32. See generally J. Areen, supra note 10, at 1028-59. Disturbing background material is included on 
the numbers of children in foster care, lack of planning efforts by state welfare agencies, lack of needed 
services and timetables against which to measure children’s progress, lack of semiannual review of 
placement, absence of rehabilitative services to parents of neglected children, and noncompliance with state 
requirements for periodic visits with children.

33. Legal standards for state intervention deserve especially sharp scrutiny in view of Areen’s cogent

Professor Areen also explores in depth the subsequent fate of children who 
are removed from their families under the neglect jurisdiction of juvenile 
courts. Gault29 and its progeny have made the public increasingly aware that 
delinquent children who are incarcerated in state institutions often receive 
“the worst of both worlds,”30 and that the state’s promises of treatment and 
rehabilitation are seldom realized in practice. Areen’s materials shockingly 
reveal that children in neglect cases seldom fare much better. The plight of 
many institutionalized children belies Lord Russell’s belief that state inter
vention will in itself eliminate the sufferings of David Copperfield. Such 
children may not be deprived of liberty in the sense of forced incarceration,31 
but they are frequently removed from their families with scant attention to 
due process of law, transferred into custody of supposedly beneficent state 
welfare agencies, and then either sent to institutions hundreds of miles from 
their families or placed into the permanent limbo of inadequately supervised 
foster care.32 Thus, as Areen rightly observes, the issue of proper standards 
for state intervention, which is thoroughly explored in this book,33 cannot be
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considered apart from the issue of the treatment or lack of treatment that the 
state provides when allegedly neglected children are removed from their 
homes.

The issues raised in this book are not easily resolved. The tension between 
the doctrine of “family privacy” and the rights of individual family members 
is steadily increasing as government encroaches in new ways on family 
matters and relationships. Those who would leave the family a maximum 
amount of privacy and autonomy cannot ignore the possibility of abuse and 
violence within the confines of a given family’s walls. Those who would save 
family members from the devastating effects of their sometimes destructive 
interactions cannot ignore the reality that governments so far have devised 
few, if any, satisfactory substitutes for families as a means of raising healthy 
children.

The book is an excellent introduction to the major issues confronting 
lawyers, judges, caseworkers, and others in the field of family law today. The 
legal issues raised are skillfully arrayed against a background of relevant 
psychological, sociological and economic considerations. And, although 
changes in internal doctrine within the traditional boundaries of domestic 
relations law are more than adequately covered, it is a tribute to Professor 
Areen’s understanding of children’s issues that so much of her book is 
devoted to them, and that she chose to present them in a family context.

observation that

[pjarents convicted of neglect in one community might never have been brought to court in 
another. Perhaps the most prevalent characteristic of families charged with neglect is poverty; 
this raises the troubling possibility that class or cultural bias plays a significant role in 
decisions to label children neglected or abused ....

Id. at 959.
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